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PREFATORY    NOTE 


The  following  cases  were  judicially  referred  to  too  late 
for  notes  to  be  inserted  in  the  body  of  the  reprint  : — 

Att.-Gen.  v.  Sheffield  Gas  Consumers,  3  De  G.  M.  &  G.  304, 
see  Att.-Gen.  v.  U'lmhledm  Hou.se  Estate  Co.  [1904],  2  Ch.  42  ; 
Att.-Gen.  v.  Scott,  1904,  20  T.  L.  R.  633.  Att.-Gen.  v.  Chambers, 
4  De  G.  M.  i^-  G.  206,  see  Meller  v.  iralmeshi,  1904,  20  T.  L. 
K.  696. 

Mr.  Max.  A.  Robertson  and  Mr.  Geoffrey  Ellis,  Barristers- 
at-La\v,  are  responsible  for  the  work  on  this  volume. 
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Macnaghten  &  Gordon  ;  ami  those  before  the  Lords  Justices  of  the  Court  of 
Appeal  by  Mr.  De  Gex.] 


[1]     Eddleston  v.  Collins.     Before  the  Lord  Chancellor  Lord  Cranworth  and  the 
Lords  Justices.     Jan.  17,  18,  27,  1853. 

[S.  C.  22  L.  J.  Ch.  480  ;  17  Jur.  331 ;  1  W.  E.  169.     See  In  re  Bdton's  Estate,  1871, 

L.  R.  12  Eq.  557.] 

A  surrender  by  a  husband  and  wife  of  the  wife's  copyhold  estate  taken  out  of  Court 
by  a  deputy  steward  who  was  under  age  and  by  whom  the  wife  was  separately 
examined.  Held  to  be  valid,  the  infancy  of  the  deputy  steward  forming  no  ground 
of  objection. 

A  surrender  made  as  above  mentioned  was  expressed  to  be  to  such  uses  in  favour  or 
for  the  benefit  of  the  husband  his  heirs  and  assigns,  and  with  such  powers  of  sale 
and  other  powers  and  provisoes,  and  chargeable  with  such  sums  as  a  mortgagee  (to 
whom  a  conditional  surrender  had  some  time  previously  been  made  to  secure  .£50) 
should,  at  the  request  and  by  the  direction  of  the  husband  appoint,  and  subject 
thereto  to  the  use  of  the  mortgagee  and  his  heirs,  with  a  proviso  for  making  the 
surrender  void  on  payment  of  the  sum  of  £100  then  advanced  by  the  mortgagee  to 
the  husband  ;  Held,  that  the  destination  of  the  equity  of  redemption  was  completely 
changed  by  the  last-mentioned  surrender,  and  was  not  merely  afi'ected  to  the 
extent  required  for  the  purposes  of  the  security  thereby  created  :  Held,  also,  that 
the  lord  having  accepted  a  surrender  in  the  above  fomi  was  bound  by  it. 

Semble,  that  he  could  not  have  been  compelled  to  accept  it. 

Sembk,  that,  in  a  foreclosure  suit,  it  is  not  competent  for  the  Defendant  to  impeach 
the  mortgage  on  the  ground  of  fraud  without  instituting  a  cross-suit. 

In  this  case,  Thomas  Collins  and  Mary  Ann  his  wife,  on  the  3d  December  1846, 
surrendered  certain  copyhold  premises,  being  the  estate  of  the  wife,  to  Stephen 
Adcoek,  by  way  of  mortgage.  The  separate  examination  of  Mrs.  Collins  was  taken 
out  of  Court  by  the  deputy  steward  of  the  manor,  who  then  wanted  three  months  of 
being  of  the  age  of  twenty-one  years ;  and  the  main  question  raised  was,  whether  the 
surrender  was  void  by  reason  of  the  minority  of  the  deputy  steward.  The  Vice- 
Chancellor  Sir  George  Turner  decided  that  it  was  valid ;  and  the  Defendants,  the 
married  woman  and  her  [2]  husband,  now  appealed.  The  facts  of  the  case  are  given 
at  length  in  the  report  of  the  hearing  before  the  Vice-Chancellor,  contained  in  the 
10th  Volume  of  Mr.  Hare's  Report.s,  page  99,  and  will  also  be  found  sufficiently  stated 
in  the  judgment  of  the  Lord  Chancellor. 

Mr.  Elmsley  and  Mr.  Smythe,  for  the  Plaintiff,  who  was  a  transferee  of  the 
mortgage,  supported  the  decision  of  the  Vice-Chancellor.     It  is  contended,  on  the 
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other  side,  that  this  surrender  is  void,  on  the  authority  of  the  case  of  Seamier  v. 
Waters  (Cro.  Eliz.  636),  and  on  the  adoption  of  that  decision  by  Lord  Coke,  in  Co. 
Litt.  3  b.:  it  has,  however,  been  denied  to  be  law  in  Young  v.  Fowler  (Cro.  Car.  555), 
from  the  report  of  which,  as  given  in  March's  Reports,  p.  38,  it  appears  that  Jones,  J., 
said  (see  p.  43),  that  Scamler's  case  was  adjudged  contrary  to  what  is  reported  in 
Croke  :  it  cannot  therefore  be  relied  on  as  an  authority  (see  Hargrave  it  Butler, 
{note  16)  on  Co.  Litt.  3  b.).  An  infant,  though  incapable  by  law  of  performing  acts 
of  a  judicial  nature,  is  not  so  as  to  acts  which  are  merely  ministerial ;  Bacon's  Abr. 
tit.  Infancy  and  Age,  E.,  Young  v.  Sioell  (Cro.  Car.  279),  Crosbie  v.  Hurley  (Alcock  it 
Napier's  Reports  (Irish),  431) ;  and  it  is  submitted  that  the  act  done  in  the  present 
case  was  of  the  latter  character.  There  is  positive  authority  in  the  Plaintiff's  favour  ; 
for  in  Coke's  Copyholder,  section  45,  page  127,  ed.  1650  (page  104,  ed.  1764),  the 
following  passage  occurs, — "  The  law  is  not  very  curious  in  e.xamining  the  imperfec- 
tions of  the  steward's  person,  nor  the  unlawfulness  of  his  authority ;  for  be  he  an 
infant,  or  non  compos  mentis,  an  idiot,  or  lunatick,  an  outlaw,  or  an  excommunicate,  yet 
what  things  soever  he  performeth  as  incident  to  his  place  [3]  can  never  be  avoided 
for  any  such  disability,  because  he  performeth  them  as  a  judge,  or  at  least  as  custom's 
instrument :  and  for  his  authority,  though  it  prove  but  counterfeit  if  it  come  to  exact 
trial,  yet  if  in  appearance  or  outward  shew  it  seemeth  currant,  that  is  sufficient." 
Very  monstrous  consequences  would  follow  if  a  surrender  could  be  avoided  on  the 
grounds  contended  for  by  the  Defendants. 

Mr.  Glasse  and  Mr.  Beales,  for  the  Defendants,  and  in  support  of  the  appeal. 
The  Appellants  may  admit  that  an  infant  is  capable  of  being  a  steward,  and  the 
reason  of  this  is,  that  he  can  act  by  deputy,  as  appears  from  Coke's  Copyholder, 
section  46  ;  but  they  contend  that  an  infant  cannot  be  the  deputy,  which  is  the  case 
now  before  the  Court,  Comyn's  Dig.  tit.  Otficer,  B.  2.  The  functions  performed  by 
the  steward  in  reference  to  admissions,  surrenders,  &c.,  and  especially  as  to  the 
separate  examination  of  married  women,  are  judicial  and  not  ministerial  ;  Tashurgh's 
■case  (1  V.  &  B.  507),  The  Kinq  v.  Churchwardens  of  Kingscleere  (2  Levinz,  18),  He's  case 
{1  Vent.  153),  Howard  v.  Jf'ood  (2  Shower,  23). 

They  contended  further  (this  and  the  following  point  were  not  apparently  noticed 
in  the  argument  before  the  Vice-Chancel  lor)  that  the  surrender  could  only  operate  to 
secure  the  amount  actually  due  at  its  date,  and  could  not  be  extended  to  sums 
subsequently  advanced,  referring,  in  support  of  their  argument,  to  the  cases  of 
Jackson  v.  Innes  (1  Bli.  104),  JFood  v.  Wood  (7  Beav.  183),  Clark  v.  Buroh  (2  Coll.  221), 
Plawden  v.  Hi/de  (21  Law  J.  Chanc.  329,  796  ;  2  De  G.  Mac.  &  G.  684).  They  also 
insisted  that  the  cir-[4]-cumstances  of  the  transaction  established  a  case  of  fraud 
practised  on  Mrs.  Collins. 

Mr.  Stevens  appeared  for  other  parties  Defendants,  but  took  no  part  in  the 
argument. 

Mr.  Elm.sley  replied.  He  cited  Zouch  v.  Parsons  (Burr.  1794,  p.  1800),  in  opposition 
to  a  distinction  which  had  been  attempted  to  be  drawn  in  argument,  between  an 
infant  being  appointed  to  an  office,  and  acting  in  discharge  of  the  duties  of  that 
office.  He  submitted  that  the  clear  intention  of  the  transaction  was  to  give  a  power 
to  create  further  charges,  and  that  there  was  no  pretence  for  saying  that  Mrs.  Collins 
was  not  fully  aware  that  such  was  the  case. 

At  the  conclusion  of  the  argument,  and  in  answer  to  a  question  which  had  been 
put,  whether  a  steward  might  surrender  to  himself, — Mr.  Glasse  referred  to  the  fourth 
question  and  answer,  in  the  case  of  £rish  v.  Fives  (Cro.  Eliz.  717). 

The  following  authorities  were  also  mentioned  and  commented  on,  in  the  course 
of  the  argument  on  the  main  question :  Co.  Litt.  78  b. ;  Co.  Litt.  107  b.,  note  m. ; 
Co.  Litt.  117  b.,  118  a.,  as  to  averring  against  an  act  of  a  Court  of  Record  ;  2  Inst. 
p.  514,  pi.  15,  as  to  the  separate  examination  of  married  women;  Comyn's  Dig.  tit. 
Enfant  (B.)  and  (C.  1) ;  Viner's  Abr.  tit.  Enfant  (C.) ;  Scriven  on  Copyhold,  cap.  IV. ; 
Lyttleton's  Tenures,  p.  320  (Watkin's  ed.) ;  Seton  on  Decrees,  pp.  257,  258  (ed.  1830) ; 
Turner  and  Venables'  Chancery  Practice,  vol.  2,  p.  85  ;  Parker  v.  Keck  (Com.  Rep.  84), 
Hearle  v.  Greenhank  (1  Ves.  298,  p.  303). 

Mr.  Lee,  as  Amicus  Curia-,  and  in  reference  to  the  [5]  point  of  alleged  fraud, 
mentioned  the  case  of  Bulkley  v.  Wilford  (2  CI.  &  Fin.  102). 

Jan.  27.     The  Lord  Chancellor.     This  was  a  bill  filed  by  Martha  Eddleston, 
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seeking  to  obtain  a  decree  of  foreclosure  in  respect  of  a  mortgage  debt,  as  she  alleges, 
of  X600,  with  an  arrear  of  interest ;  and  the  circiimstances  of  the  case  are  these. 

In  the  year  1843,  a  lady  of  the  name  of  Mary  Ann  Ward,  then  unmarried,  was 
admitted,  as  devisee  of  her  father,  to  a  copyhold  estate  of  inheritance  holden  of  the 
manor  of  Ljdes  in  the  county  of  Cambridge,  to  her  and  her  heirs  according  to  the 
custom  of  the  manor,  in  the  usual  wa}\  That  lady  married  a  gentleman  of  the  name 
of  Collins,  and  it  is  an  admitted  fact,  the  common  case  of  both  parties,  that  on  the 
20th  May  1844  she  and  her  husband  concurred  in  making  a  valid  surrender  of  the 
copyhold  estate  in  question  to  a  gentleman  of  the  name  of  Stephen  Adcock,  a  solicitor 
at  Cambridge,  by  way  of  mortgage  to  secin-e  to  him  the  sum  of  £50.  There  is  no 
dispute  but  that  Miss  Eddleston,  having,  by  the  circumstance  of  the  tran.saction  to 
•which  I  will  presently  advert,  now  become  the  assignee  of  Adcock,  is  to  that  extent 
■entitled  to  the  relief  she  asks  ;  but,  as  I  have  stated,  she  seeks  to  be  treated  as 
mortgagee  for  X600,  and  not  only  for  that  £50. 

The  next  and  material  tran.saction  occurred  at  the  end  of  the  year  1846.  On  the 
3d  December  in  that  year,  Mr.  Collins  and  his  wife  made  another  surrender  to  Mr. 
Adcock,  in  consideration  of  a  further  advance  of  £100,  and  the  terms  of  that 
.surrender  were  of  an  unusual  nature.  It  was, — "  Be  it  remembered,  that  on  the  .3d 
day  of  December  in  the  year  of  our  Lord  1846,  Thomas  Collins  and  Mary  Ann  his 
wife,  formerly  Mary  Aim  Ward  spinster,  customary  or  copyhold  tenants  or  one  of 
them  a  custom-[6]-ary  or  copyhold  tenant  of  the  said  manor,  came  before  John 
Grillam  Bell  the  younger,  gentleman,  deputy  steward  of  Clement  Francis,  gentleman, 
chief  steward  of  the  said  manor,  and  in  consideration  of  £100  of  lawful  English 
money  to  the  said  Thomas  Collins  and  Mary  Ann  his  wife  paid  by  Stephen  Adcock 
of  Cambridge  in  the  said  county  of  Cambridge,  gentleman,  the  said  Mary  Aim  Collins 
being  first  privately  examined  by  the  said  deputy  steward  separately  and  apart  from 
her  said  husband  and  freely  and  voluntarily  consenting,  did  out  of  Court  surrender  " 
to  the  lord,  &c.,  all  that  messuage  (describing  it),  and  all  the  estate,  &c.,  to  such  uses 
upon  such  trusts  and  to  and  for  such  estates  ends  intents  and  purposes  in  favour  or 
for  the  benefit  of  T.  Collins  his  heirs  and  assigns,  and  with  under  and  subject  to  such 
powers  of  sale  and  other  powers  provisoes  declarations  and  agreements,  and  charged 
and  chargeable  with  the  payment  of  such  sum  and  sums  of  money,  as  S.  Adcock  his 
heirs  executors  administrators  or  assigns  by  any  deed  or  deeds  in  writing  to  be  by 
him  them  or  any  of  them  legally  executed  should  at  the  request  and  by  the  direction 
in  writing  of  the  said  T.  Collins  his  heirs  executors  administrators  or  assigns  at  any 
time  direct,  or,  in  default,  to  the  use  of  S.  Adcock  his  heirs  and  assigns  for  ever, 
subject  to  the  former  conditional  surrender  for  £50,  and  wth  a  proviso  that  if  T. 
Collins  his  heirs  executors  administrators  or  assigns  should  pay  or  cause  to  be  paid 
to  the  said  S.  Adcock  the  said  principal  sum  of  £100  with  interest  on  the  3d  June 
then  next,  the  surrender  was  to  be  void.  Thus  it  was  a  surrender  not  merely  to 
secure  the  sum  of  £100  further  advance,  but  it  was  a  surrender  substantially  to  the 
husband,  because  it  was  to  the  use  of  the  husband  for  such  uses  as  S.  Adcock  should 
appoint  for  the  benefit  and  by  the  direction  of  T.  Collins,  so  that  it  gave  the  same 
control  over  the  estate  to  Collins  with  [7]  the  consent  of  Adcock,  as  it  gave  to 
Adcock  with  the  consent  of  Collins,  the  object  of  the  parties  being,  I  think,  clear, 
from  what  is  disclosed  in  the  case  and  to  which  I  shall  presently  advert,  to  give  the 
husband  the  absolute  control  over  the  estate. 

The  first  question  made  upon  the  pleadings  is  as  to  the  validity,  in  point  of  law, 
of  the  surrender ;  for  the  Defendants  sa}^  that  this  surrender,  independently  of  its 
particular  contents,  supposing  it  had  been  a  surrender  in  the  ordinary  form  to  secure 
£100,  or  any  other  form,  was  void,  because  the  deputy  steward  who  took  the 
surrender  was  an  infant  under  the  age  of  twenty-one  years ;  and  what  is  contended 
is,  that  the  infancy  of  the  acting  steward  is  a  disqualification  such  as  makes  all  acts 
of  that  steward  absolutelj^  null  and  void  in  point  of  law.  The  young  man  who  took 
the  surrender  was  in  truth  under  age ;  the  surrender  was  in  the  beginning  of 
December,  and  he  did  not  attain  his  age  of  twenty-one  years  until  the  24th  February 
1847. 

In  order  to  support  that  proposition  several  old  authorities  were  referred  to,  all, 
I  think,  resolving  themselves  into  what  is  stated  in  Coke's  Copyholder ;  but  though 
those  subsequent  authorities  are  mere  copies  or  transcripts  of  what  is  there  found,  or 
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what  Lord  Coke  says  may  be  a  transcript  of  something  else,  of  what  was  agreed  as 
law  in  his  time,  they  have  this  effect,  that  they  have  the  additional  weight  that  those 
who  followed  Lord  Coke  saw  no  reason  to  doubt  the  validity  of  his  decision.  In  the 
forty-sixth  section  of  his  treatise  on  copyholds  he  says, — "  If  an  ofhce  of  stewardship 
descend  unto  an  infant,  he  may  make  a  deputy,  because  the  law  presumeth  he  is 
himself  incapable  to  execute  it ; "  and  then  other  passages  are  to  be  found,  partly 
there  and  partly  in  Coke  upon  Lyttleton,  3  B.,  which  go  to  the  effect  [8]  that  an  infant 
"  cannot  be  a  steward."  The  question  then  is,  what  is  the  meaning  of  "cannot  be  a 
steward  '•  "  There  is  a  case  of  Scatnler  v.  IVuters  referred  to  on  this  point,  the  decision 
of  which  is  unintelligible  as  collected  from  the  report  in  Croke,  but  perhaps  it  means 
no  more  than  that  an  infant  could  not  maintain  an  assize  or  real  action  for  the  office 
of  steward  as  an  office ;  but  whatever  be  its  meaning,  I  think  that  for  all  practical 
purposes  the  law  on  the  subject,  supposing  it  to  be  stated  distinctly  that  he  cannot 
be  a  steward  or  a  deputy  steward,  must  be  read  with  the  qualification  that  Lord 
Coke  sets  out  at  length,  and  which  is  adopted  in  all  subsequent  writers,  in  these 
words; — [His  Lordship  here  read  the  passage  from  Coke's  Copyholder,  above  set  out, 
p.  2.]  That  is  the  distinct  authority  of  Lord  Coke,  and  it  is  an  authority  so  much 
in  conformity  with  the  convenience  of  mankind,  that  even  if  any  doubt  had  been 
cast  upon  it,  which  I  do  not  find  there  has  been,  I  should  be  very  reluctant  indeed  to- 
listen  to  any  suggestion  of  it,  because  the  danger  to  titles  would  be  enormous  if  it 
could  be  .said  that  a  transaction  as  to  which  parties  have  no  means  of  inquiring  except 
by  looking  on  the  Court  rolls,  is  absolutely  void  by  reason  of  infancy,  or  idiocy,  or 
noil  compoa  mentis,  or  lunacy,  or  outlawry,  or  excommunication,  attaching  to  some 
person  as  to  whom  there  was  no  evidence  at  the  time  that  any  such  disability  did 
attach.  If  we  were  to  hold  an  instrument  to  be  void  on  such  a  ground  as  this,, 
we  should,  as  it  seems  to  me,  be  introducing  difficulties  quite  insuperable,  and  leading 
to  inconvenience,  the  amount  of  which  can  hardly  be  calculated.  Finding  then  an, 
authority  in  opposition  to  the  objection  distinctly  stated  in  that  elaborate  way  by- 
Lord  Coke,  I  have  no  difficulty  in  coming  to  the  conclusion  that  the  objection  cannot 
be  sustained. 

It  was  admitted  here,  that  though  the  deputy  steward  [9]  was  in  truth  under  the 
age  of  twenty-one  years,  he  was,  unless  that  circumstance  was  in  itself  an  objection, 
just  as  competent  as  he  would  have  been  three  months  afterwards,  when  he  would 
have  been  of  age.  The  law,  of  course,  in  drawing  the  line,  is  bound  to  say  that  how- 
ever little  a  case  is  on  the  one  side  or  the  other  of  the  line,  the  consequences  of  being 
on  that  side  on  which  it  is  must  follow.  If,  therefore,  it  was  positive  law  that  every- 
thing done  by  this  person  was  void,  the  circumstance  that  he  was  very  near  the  age  of 
twenty-one  years  would  be  immaterial ;  but  if  such  lie  not  the  law,  and  it  be  only  a 
matter  of  argument,  this  is  pre-eminently  a  case  to  which  the  maxim,  "fieri  non  debet 
factum  raleaf,"  ought  to  apply.  I  am  thus  led  to  the  conclusion  that  there  is  no  legal 
invalidity  in  the  surrender  by  reason  of  the  infancy  of  the  deputy  steward. 

There  was  one  argument  adduced  at  the  Bar  to  which  I  will  here  advert.  It  was 
said  that  the  steward,  though  an  infant,  might  perhaps  be  allowed  to  do  ministerial 
acts,  but  that  the  separate  examination  of  a  married  woman  was  an  act  requiring 
discretion,  and  to  which  Lord  Coke  could  not  have  intended  to  advert.  This 
distinction  cannot,  I  think,  be  maintained.  Lord  Coke  meant  absolutely  to  include 
every  act  of  the  steward  ;  he  makes  no  distinction  whatever ;  and  there  is  scarcely 
any  act  a  steward  does  that  may  not  require  some  discretion.  In  the  case  of  most 
surrenders  there  is  one  important  act  that  always  requires  very  great  discretion, 
namely,  the  assessment  of  the  fines,  which  is  really  done  by  the  steward.  Another 
case  of  discretion  which  continuallj'  occurs  is,  where  one  party  claims  as  heir  and 
another  as  devisee.  It  is  common  to  admit  them  both,  and  let  them  litigate  the 
matter;  but  it  has  been  held  to  be  competent  for  the  steward  to  say  that  the  will  is 
a  false  will,  a  forgery,  and  on  that  ground  to  refuse  to  admit  the  devisee. 

[10]  The  Defendants,  however,  say  that,  even  supposing  the  difficulty  as  to  the 
steward  be  got  over,  still  the  surrender  ought  only  to  operate  to  secure  the  sum  of 
£100,  which  is  all  that  was  then  advanced;  but  what  is  its  legal  meaning?  The 
instrument  is  very  complicated,  and  I  should  say  not  a  very  artificial  mode  of  effecting 
the  object  which  was  intended  ;  but  it  provides  that  the  surrender  shall  operate  to 
such  uses  as  Adcock  his  heirs,  &c.,  by  any  deed  to  be  legally  executed  by  the  request- 
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and  at  the  direction  of  Collins,  shall  from  time  to  time  appoint.  1  give  no  opinion 
whether  the  lord  was  bound  to  accept  such  a  surrender ;  probably  he  might  not. 
That  sort  of  question  was  discussed  very  much  in  the  case  of  Glasse  v.  Richanlson,  argued 
before  us  (2  De  G.  Mac.  &  G.  658),  and  in  which  some  authorities  of  a  recent  date 
in  the  Coui-t  of  Queen's  Bench  were  quoted.  The  law  very  likely  may  be,  that  the 
lord  would  not  be  bound  to  accept  such  a  surrender  as  this  (so  held  by  the  Court  of 
Common  Pleas  in  Flack  v.  The.  Master,  Fellows,  and  Scholais  of  Downing  College,  1 7  Jui-. 
697) ;  but  having  done  so,  it  appears  to  me  not  to  admit  of  a  doubt  that  the  surrender 
■operated  as  the  language  imports,  namel}^  to  such  uses  as  Adeock  liy  the  direction 
of  Collins  should  from  time  to  time  appoint,  and  that  if  Adeock  did  afterwards  by 
deed  direct  or  appoint  with  the  consent  of  Collins  that  that  surrender  should  enure 
to  pai'ticular  uses,  it  would  so  enure.  There  is  no  doubt  that  subsequently  to  the 
execution  of  this  deed,  Adeock  by  the  direction  of  Collins  did  direct  that  it  should 
enure  from  time  to  time  to  secure  furthei'  sums  of  money,  ultimately  making  the  sum 
of  £600,  all  of  which  was  in  fact  paid  by  the  present  Plaintiff.  It  appears  that  the 
four  first  advances  made  after  the  original  advance  in  1846  were  made  Ity  deeds,  to 
two  of  which  Adeock  was  a  party,  and  to  two  of  which  [11]  he  was  not  a  party,  but 
they  all  recited  the  foi-mer  advances  ;  and  to  the  transaction,  when  Miss  Eddleston 
made  the  final  advance  and  took  a  transfer  of  the  security,  Adeock  was  a  party,  and 
executed  the  deed.  Treating,  therefore,  the  surrender  as  valid,  and  the  transaction 
as  in  conformity  to  the  language  of  the  surrender,  which  it  clearly  was,  the  estate 
became  vested  in  Miss  Eddleston,  to  secure  the  sum  of  £600. 

The  Defendants  next  say,  that,  supposing  there  be  no  objection  by  reason  of  the 
infancy  of  the  deputy  steward,  and  that  the  power  given  by  the  surrender  has  been 
from  time  to  time  properly  executed,  still  it  has  only  been  properly  executed  in  form, 
for  that  in  truth  Mrs.  Collins  was  imposed  upon,  and  did  not  know  what  she  was 
executing ;  that  the  surrender  was  never  explained  to  her,  and  that  she  did  not 
mean  to  do  more  than  authorize  the  raising  of  the  additional  £100  beyond  the  first 
£50,  which  was,  ex  coneessis,  a  good  advance.  If  that  were  so,  though  perhaps  the 
more  strict  course  would  have  been  to  file  a  cross-bill  to  set  aside  the  transaction,  yet 
I  conceive  the  point  may  be  raised  by  way  of  defence,  by  saying  for  what  sum  the 
Plaintiff  is  to  be  considered  as  a  mortgagee. 

For  the  purpose  of  ascertaining  how  the  matter  stands  on  this  point,  it  must  be 
seen  what  the  evidence  in  the  cause  is.  Mrs.  Smith  (Mr.  Collins  having  died,  Mrs. 
Collins  subsequently  married  Mr.  Smith),  hy  her  answer  (and  she  has  been  examined 
as  a  witness  also),  says  that  the  surrender  was  never  explained  to  her,  that  she  did 
not  know  what  she  was  doing,  and  she  thought  she  was  only  giving  her  husband  the 
power  of  raising  the  additional  £100;  Ijut  I  must  look  at  all  the  evidence,  and  see 
if  what  she  thus  states  is  in  conformity  with  the  facts  as  to  which  there  is  no  doubt 
in  the  cause. 

[12]  The  Plaintiff,  in  order  to  negative  this,  examined  Mr.  Adeock,  and  as  I 
consider  him  to  be  substantially  the  Plaintiff  in  the  case,  I  look  at  his  evidence  with 
that  suspicion  which  is  to  be  attached  to  the  evidence  of  a  party  in  a  cause.  The 
same  observation  applies  to  the  evidence  of  Mrs.  Smith.  Mr.  Adeock,  however,  gives 
the  most  detailed  account  of  the  whole  transaction,  and  what  he  states  in  substance 
is  this, — that  previously  to  the  advance  of  the  £100  in  September  1846,  Mr.  and 
Mrs.  Collins  came  to  him  and  said  that  they  wanted  them  to  raise  £100,  and  that 
they  should  from  time  to  time  want  to  raise  further  sums,  for  they  were  going  to 
cultivate  the  farm  in  question  themselves,  and  therefore  should  want  money  from 
time  to  time,  and  they  desired  to  know,  if  the  estate  was  given  up  to  the  husband, 
whether  he  must  be  admitted — that  was  not  the  expression,  but  something  to  that 
effect — for  that  they  were  told  was  expensive  ;  Adeock  told  them  that  it  would  cost 
about  £100  for  him  to  be  admitted,  and  thereupon  he  took  the  opinion  of  counsel, 
and  instructed  counsel  to  prepare,  if  possible,  such  a  surrender  as  should  enable 
money  from  time  to  time  to  be  raised  without  incurring  the  necessity  of  admitting 
the  husband.  In  confirmation  of  that,  there  is  the  fact  that  there  is  the  very 
document,  proved  in  evidence  in  the  cause,  which  he  laid  before  a  gentleman  at  the 
Bar,  instructing  him  to  prepare  a  surrender  that  would  enable  that  object  to  be 
carried  into  effect.  It  may  be  said,  indeed,  that  that  was  only  part  of  the  scheme  to 
defraud  this  lady,  but  on  that  I  must  observe,  that  I  can  discover  no  motive  at  all  on 
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the  part  of  Adcock  to  concur  in  a  criminal  conspiracy  with  the  husband  to  deprive 
the  wife  of  her  estate,  unless  we  are  to  suppose,  without  any  sort  of  evidence  on  the 
subject,  that  he  was  to  receive  something  by  way  of  a  Ijribe  for  effecting  this  object ; 
and  it  is  inconsistent  with  any  object  so  wicked,  that  the  parties  lay  by  for  a  long 
time,  [13]  raising  in  the  course  of  the  next  year  £50,  and  at  the  end  of  that  year 
another  £50,  and  so  on  from  time  to  time  little  sums,  exactly  in  conformity  with 
what  they  would  be  doing  if  Mr.  Adcock's  statement  is  correct,  but  quite  inconsistent 
with  the  notion  that  they  wanted  immediately  fraudulently  to  cheat  this  lady  out  of 
the  estate.  It  seems  to  me  therefore,  that  all  probability  goes  along  with  the  story 
which  Mr.  Adcock  tells,  that  that  was  the  original  intention,  that  afterwards  from 
time  to  time  Mr.  and  Mrs.  Collins  came  to  his  office  applying  for  further  money,  she 
as  often  as  he,  sometimes  both  together,  sometimes  the  husband  without  the  wife, 
and  sometimes  the  wife  without  the  husband,  but  that  what  was  going  on  was  always 
perfectly  well  known  to  all  of  them.  That  is  the  case  of  Mr.  Adcock,  a  party  to  the 
suit,  against  the  evidence  of  Mrs.  Smith,  the  other  party. 

Then  bow  aie  these  statements  on  one  side  or  the  other  confirmed  1  There  is  no 
confirmation  whatever  of  the  account  given  by  Mrs.  Smith  of  the  facts  as  she 
represents  them,  but  on  the  part  of  Mr.  Adcock  there  is  very  strong  confirmation  by 
the  testimony  of  one  of  his  clerks,  Mr.  Rook,  against  whom,  as  far  as  I  know,  there 
is  not  a  breath  of  suspicion.  He  has  no  interest  in  the  subject,  and  what  he  says  is 
this  : — • 

[His  Lordship  here  read  Mr.  Rook's  evidence,  in  which,  among  other  things,  he 
stated, — that  Mrs.  Collins,  on  one  occasion  subsequent  to  December  1846,  desired 
Mr.  Adcock  to  raise  a  sum  of  money  for  her  husband  ;  that  in  September  1847  she 
joined  with  her  husband  in  executing  the  security  prepared  for  the  amount  raised, 
namely,  £64  ;  that  on  the  30th  May  1849  she  called  at  the  office  of  Mr.  Adcock,  and 
inquired  the  amount  then  due  from  her  husband,  and  was  informed  that  it  was  [14} 
£600,  and  Mr.  Adcock  then  explained  to  her  how  it  was  made  up ;  that  on  the  6th 
and  13th  June  1849,  she  called  again  at  the  office  of  Mr.  Adcock,  who  produced  his 
books  of  accounts  signed  by  Mr.  Collins,  and  Mrs.  Collins  then  said  that  she  did  not 
expect  that  her  husband  had  had  more  than  £450  : — and  his  Lordship  remarked,  that 
Mrs.  Collins  did  not  question  that  she  had  given  her  husband  the  power  to  get  as 
much  as  he  could  obtain,  but  that  she  wished  to  look  at  the  books,  because  she  did 
not  expect  that  he  had  had  more  than  £450. 

Although  I  must  not  be  understood  as  meaning  that  this  would  be  sufficient  to 
pass  Mrs.  Collins's  interest,  if  she  had  not  executed  the  surrender  of  December  1846, 
yet  it  is  strongly  corroborative  of  the  truth  of  what  Mr.  Adcock  says,  that  all  was 
done  with  her  entire  privity,  and  that  everything  was  explained  to  her.  Unless  that 
be  true,  all  her  conduct  afterwards  is  irreconcilable  with  the  conduct  of  a  rational 
person ;  and  I  therefore  think  that,  on  this  point,  the  Defendants  have  failed,  and 
that  there  is  nothing  leading  to  the  conclusion  that  any  fraud  was  practised.  The 
Plaintiff  is  thus  to  be  treated  as  a  mortgagee  for  £600,  and  the  decree  below  was 
perfectly  correct. 

The  Lord  Justice  Turner.  At  the  request  of  my  learned  brother,  I  have  next 
to  state  my  opinion  upon  this  case.  Having  already  in  the  Court  below  fully  entered 
into  the  question  of  the  capacity  of  an  infant  deputy  steward,  of  competent  under- 
standing, to  take  the  surrender  of  a  copyhold  estate,  and  determined  that  he  was 
capable  of  doing  so,  it  is  unnecessary  for  me  to  say  more  upon  that  point  than  that 
my  opinion  has  not  been  altered  by  anything  which  I  have  heard  in  the  re-argument, 
or  by  the  further  consideration  which  I  have  given  to  the  question. 

[15]  In  the  course  of  the  argument  upon  the  appeal,  however,  two  or  three  points 
have  been  brought  forward  which  were  not  adverted  to  in  the  Court  below ;  and  I 
think  it  right,  therefore,  to  make  a  few  observations  upon  those  points. 

It  has  been  argued,  on  the  part  of  the  Appellants,  that  this  case  falls  within  the 
principle  of  the  cases  in  which  it  has  been  held,  that  upon  mortgages  of  the  estates 
of  married  women,  the  old  uses  were  not  altered  by  the  equity  of  redemption  being 
reserved  to  parties  who  would  not  be  entitled  under  those  uses.  But  those  cases  do 
not  appear  to  me  to  apply  to  the  present,  or  in  any  degree  to  assist  the  Appellants' 
case.  They  proceed,  as  I  apprehend,  upon  this  principle,  that,  the  purpose  of  the 
deed  being  to  create  a  mortgage,  the  Court  will  not,  merely  from  mere  trifling  and 
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partial  alterations  in  the  reservation  of  the  equity  of  redemption,  imply  an  intention 
not  merely  to  create  the  mortgage,  but  also  to  alter  the  uses.  The  Court  is  to 
collect  what  was  the  intention  of  the  parties  in  the  transaction.  The  nature  of  the 
transaction  distinctly  evidences  one  intention,  and  the  Court  will  not,  from  trifling 
circumstances,  impute  another.  But  in  the  present  case  it  distinctly  appears  by  the 
surrender  that  the  intention  was  not  merely  to  create  a  present  mortgage,  but  to  give 
power  to  create  further  charges ;  and  nothing  which  I  can  find  in  the  cases  referred 
to  would  warrant  the  extension  of  them  to  such  a  case.  The  case  of  Jackson  v.  Innei- 
(1  Bli.  10-4),  in  the  House  of  Lords,  seems  to  be  very  strongly  opposed  to  this 
argument  on  the  part  of  the  Appellants.  The  question  here  is,  on  the  right  to  create 
the  further  charges,  and  not  on  the  right  to  the  ultimate  equity  of  redemption, 
subject  to  the  charges  when  created. 

[16]  The  Appellants  then  attempted  to  impeach  the  securities,  upon  the  evidence 
taken  in  the  cause.  But  the  Appellants  are  Defendants  in  this  cause,  and  I  feel 
great  doubt  whether  it  is  competent  to  them  to  do  so.  The  Plaintiffs  security  is,  I 
must  now  assume,  well  created  by  deed,  and  I  rather  apprehend  that  such  a  security, 
if  impeached  at  all,  must  be  impeached  by  cross-bill.  The  security  is  good  until 
impeached  ;  and  to  allow  the  Defendant  to  impeach  it  by  her  answer,  and  by  evidence 
on  her  part,  would  be  to  make  a  decree  in  favour  of  the  Defendant,  upon  the  applica- 
tion of  the  Plaintiff.  If  the  Defendant  were  at  liberty  thus  to  impeach  the  Plaintiff's 
title,  she  must  be  equally  at  liberty  wholly  to  subvert  it ;  and  the  consequence  of 
allowing  this  would  be,  that  Plaintiflfs  coming  to  this  Court  for  relief  might  find 
themselves  in  the  position  of  being  decreed  to  convey  to  the  Defendants.  The 
objection  to  decreeing  relief  upon  the  answers  of  Defendants  is  perhaps  founded  on 
deeper  reasons  than  may  at  first  sight  appear.  It  may  be  the  medium  of  compelling 
Defendants  to  do  justice  to  Plaintiffs,  by  putting  any  legal  rights  which  they  may 
have  under  the  control  of  the  Court,  and  of  thus  giving  effect  to  the  rule,  that  he 
who  comes  into  equity,  must  do  equity. 

The  only  other  point  to  which  I  think  it  necessary  to  advert  is  the  offer  now  made 
on  the  part  of  the  Appellants  to  file  a  cross-bill,  the  Court  in  the  meantime  suspend- 
ing the  decree.  It  is,  I  apprehend,  within  the  power  of  the  Court  to  grant  this 
indulgence.  But  what  is  asked  of  the  Court  is  clearly  indulgence.  The  ordinary 
course  of  the  Court  is,  not  to  stop  the  progress  of  the  cause  unless  the  cross-bill  is 
filed  in  due  time.  Upon  a  motion  to  adjourn  a  cause  upon  the  ground  of  a  cross-bill 
having  been  filed,  in  Coaies  v.  Pearson  (4  Madd.  262),  Sir  John  Leach  says,  [17]  "  If 
the  cross-bill  had  been  filed  in  due  time,  you  might  have  moved  to  stay  publication 
in  the  original  cause  until  an  answer  had  been  put  in,  but  you  cannot  now  stop  the 
progress  of  the  cause."  Have  then  the  Appellants  made  a  case  entitling  them  to  the 
extraordinary  indulgence  of  suspending  the  decree  in  the  original  cause,  not  at  the 
original  hearing,  but  at  the  rehearing?  I  am  of  opinion  that  they  have  not.  I  think 
it  clear  upon  the  evidence,  that  this  lady  well  knew  that  her  late  husband  was 
borrowing  money  on  the  estate,  and  was  herself  instrumental  in  borrowing  it.  This, 
I  think,  is  fully  proved  by  the  Plaintiff's  evidence,  and  the  lady  does  not,  in  her 
evidence,  assert  the  contrary.  I  think  that  the  case  set  up  by  this  lady,  of  fraud 
upon  her  in  procuring  the  sixrrender,  is  entirely  an  afterthought  on  her  part.  The 
evidence  seems  to  me  to  prove  that  the  original  dispute  in  this  case  was,  whether 
more  than  £450  was  due  on  the  securities,  not  whether  there  had  been  any  fraud  in 
the  surrender ;  and  that,  at  a  later  period  of  the  dispute,  the  question  raised  by  this 
lady's  solicitor  on  her  part  was,  not  whether  there  had  been  fraud  in  the  surrender, 
but  whether  the  lady  could  not  defeat  it  upon  the  legal  ground  of  the  infancy  of  the 
deputy  steward.  These  are  circumstances  which  might  not  defeat  the  right  of  the 
Appellants  to  relief  in  equity ;  but,  in  my  opinion,  they  are  circumstances  which 
disentitle  them  to  any  extraordinary  indulgence  from  the  Court;  and  I  therefore 
concur  in  the  opinion,  that  this  appeal  ought  to  be  dismissed. 

The  Lord  Justice  Knight  Bruce.  In  the  present  case  there  are  questions  of 
law,  of  equity,  and  of  fact,  which,  with  or  without  sufficient  reason,  have  appeared 
and  still  appear  to  me  of  difficult  .solution,  and  doubtful.  While  my  mind  was  in  this 
condition  upon  the  matter,  I  found  from  the  Lord  Chancellor  and  the  Lord  Justice 
Turner,  that  they  had  made  up  [18]  theirs,  and  were  agreed  as  to  the  proper  mode 
of  dealing  with  the  cause,  a  circumstance  which  rendered  it  necessarily  unimportant 
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what  my  views  of  the  case  might  ultimately  be.  And  I  thought  it  consequently 
hetter  for  the  parties  that  they  should  not  be  kept  longer  in  suspense,  by  reason  of 
my  undetermined  state  of  opinion  ;  a  state  which  might  not  soon  end,  or  might 
possibly  be  never  wholly  removed.  I  requested  their  Lordships,  accordingly,  not 
further  to  postpone  disposing  of  the  appeal.  This  their  Lordships  have  now  done  ; 
the  judgment  of  the  Court  being  one  to  which  possibly  a  more  prolonged  considera- 
tion of  the  questions  in  dispute  between  the  parties  might  bring  me  to  assent,  though 
at  present  I  do  not  do  so. 

[18]     Neathway  v.  Reed.     Before  the  Lord  Chancellor  Lord  Cranworth  and 
the  Lords  Justices.     Jan.  20,  1853. 

[S.  C.  22  L.  J.  Ch.  809  ;  17  Jur.  169.] 

A  testatrix  by  her  will  gave  thus,  "to  ray  sister  C.  N.'s  surviving  children  £30 
each ; "  she  then  gave  to  C.  N.  thus,  "  the  interest  of  mj'  funded  property  for  and 
during  her  natural  life,  and  after  her  decease  such  property  to  be  equally  divided 
between  her  surviving  children  : "  Held,  that  though  on  the  construction  of  the 
word  "  surviving "  in  the  first  clause,  the  period  of  vesting  and  distribution  was 
referable  to  the  death  of  the  testatrix,  yet  that  the  period  of  vesting  in  the  last 
clause  was  to  be  referred  to  the  death  of  C.  N.,  and  that  those  children  only  who 
survived  C.  N.  were  entitled. 

On  an  appeal  from  the  whole  of  an  order  made  on  a  claim,  the  Plaintiff  is  entitled 
to  begin. 

This  was  a  motion  of  the  Defendant  William  Reed,  liy  way  of  appeal  from  an 
order,  dated  the  17th  November  1852,  pronounced  by  Vice-Chancellor  Stuart,  on  the 
claim  of  the  Plaintiff,  whereby  it  was  declared  that  the  Plaintiff  was,  under  the  will 
of  Elizabeth  Lynch  deceased,  entitled  to  one-fourth  of  the  clear  residue  of  her  personal 
estate,  under  the  following  circumstances. 

The  question  rose  upon  the  will  of  Elizabeth  Lynch,  dated  the  12th  June  1828, 
which,  after  giving  certain  pecuniary  legacies,  and  appointing  the  Defendant  [19] 
William  Reed,  and  John  Dodd  who  had  since  died,  executors,  was  as  follows  : — "  I 
give  and  bequeath  unto  my  sister  Ann  Hilditch  £50 ;  and  to  my  brother  Thomas 
Hilditch's  two  daughters  £30  each,  that  is  to  say,  to  Mrs.  Elizabeth  Barton  now 
living  at  Tunbridge  Wells,  and  Mrs.  Mary  Smart  now  living  at  Ruthen  in  Wales ; 
and  to  my  brother  William  Hilditch's  surviving  children  £30  each ;  and  to  my  sister 
Catherine  Neathway's  surviving  children  £30  each.  I  also  give  and  bequeath  unto 
my  sister  Catherine  Neathway  the  interest  of  my  funded  property  (whatsoever  may 
be  remaining  after  the  legacies  are  paid)  for  and  during  her  natural  life,  and  after 
her  decease  such  property  to  be  equally  divided  between  her  surviving  children.  It 
is  also  my  desire  that  the  money  which  will  be  derived  from  the  funds  at  my 
decease,  by  the  will  of  my  late  husband  John  Lynch,  with  the  money  I  may  have  at 
the  saving-bank  at  Southampton,  should  be  first  used  in  paying  the  before-mentioned 
legacies,  and  which  monies  my  executors  are  herebj^  authorized  and  empowered  to 
take  for  that  purpose ;  and  if  those  monies  should  not  be  sufficient  to  do  so,  then 
they  are  to  sell  out  from  the  3  per  cent,  consols  enough  to  defray  that  expense,  the 
remainder  then  left  in  the  3  per  cent,  consols  to  be  made  use  of,  to  my  sister  Catherine 
Neathway,  and  to  her  surviving  children  as  before  mentioned."  The  testatrix  soon 
afterwards  died. 

The  claim  stated,  and  the  facts  were  not  controverted,  that  Catherine  Neathway 
had  at  the  death  of  the  testatrix  five  children,  namely,  Catherine  Neathway, 
Margaret  Clark,  Mary  Lee,  Elizabeth  Creasey  Dodd,  and  the  Plaintiff  William 
Howard  Neathway  ;  that  Elizabeth  Creasey  Dodd  was  the  wife  of  John  Dodd  the 
executor,  and  died  before  her  mother  Catherine  Neathway ;  that  Catherine 
Neathway  the  mother  re-[20]-ceived  during  her  life  all  the  interest  of  the  residuary 
estate  of  the  testatrix,  and  died  on  the  4th  July  1845,  leaving  only  four  children  her 
surviving ;  that  John  Dodd,  as  the  administrator  of  Elizabeth  Creasey  Dodd,  had 
claimed  and  received  from  himself  and  William  Reed,  his  co-executor,  one-fifth  part 
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of  the  residue  in  right  of  his  wife,  and  died  in  February  1851  ;  and  that  Catherine 
Neathwaj'  the  younger,  Margaret  Clark,  and  Mary  Lee,  had  also  agreed  to  take,  in 
full  of  all  demands,  and  in  fact  received,  each  one-fifth  part  thereof ;  that  the 
remaining  fifth  had  been  transferred  into  Court  by  William  Keed,  the  surviving 
executor,  under  the  powers  of  the  Trustee  Relief  Act. 

The  Plaintiff  claimed,  under  the  above  circumstances,  to  be  entitled  to  one-fourth, 
and  not  merely  to  one-fifth,  of  the  residuary  estate  of  the  testatrix ;  and  the  Vice- 
Chancellor  Stuart  having  held  that  the  Plaintiff  was  so  entitled,  the  Defendant  J. 
Reed  now  appealed. 

Mr.  Elmsley  and  Mr.  Younge,  for  the  Appellant,  claimed  the  right  to  begin,  but 
the  Court  held,  as  in  Sims  v.  Helling  (2  De  G.  Mac.  &  G.  291),  that  as  the  appeal  was 
from  the  whole  order  made  on  a  claim,  the  Plaintiff,  in  analogy  to  the  practice  in  a 
cause  appeal,  had  the  right  to  begin. 

Mr.  Cairns,  for  the  Plaintiff".  The  order  of  the  Vice-Chancellor  is  correct :  the 
word  "  surviving  "  is  a  word  of  relation,  and  the  rule  of  the  Court,  as  established  by  a 
long  series  of  decisions,  is  to  refer  it  to  the  period  of  distribution,  Cripps  v.  Wolcott 
(4  Madd.  11). 

[21]  Mr.  Elmsley  and  Mr.  Younge,  for  the  Defendant  J.  Reed,  supported  the 
appeal. 

The  vesting  of  the  shares  took  place  at  the  death  of  the  testatrix,  who  has  put 
her  own  construction  on  the  word  "  surviving "  in  the  sentence  of  the  will 
immediately  preceding  that  on  which  the  question  has  arisen.  They  referred  to 
Leeming  v.  Shenatt  (2  Hare,  14). 

[The  Lord  Justice  Knight  Bruce  mentioned  the  case  of  JFalker  v.  Shore  (15 
Ves.  122).] 

Mr.  Cairns,  in  reply,  cited  Taylor  v.  Beverley  (1  Coll.  108),  and  submitted  that  in 
many  cases,  in  construing  wills,  the  Court  had  given  a  different  interpretation  to  the 
same  word,  when  occurring  in  different  parts  of  the  same  will,  Carter  v.  Bentall  (2 
Beav.  551). 

The  Lord  Chancellor.  I  am  of  opinion  that  the  Vice-Chancellor's  judgment 
is  perfectly  right.  The  question  in  each  case  as  to  who  is  meant  by  the  use  of  the 
word  "  survivor "  is  often  one  of  difficulty ;  the  testator  very  frequently  does  not 
himself  know  in  what  sense  he  uses  the  term :  in  such  cases  the  established  rules  of 
construction  must  be  referred  to  in  order  to  determine  the  meaning. 

According  to  the  old  principles  of  law,  the  rule  was  that  the  period  of  vesting 
should  be  at  the  moment  of  the  testator's  death.  Now,  however,  in  putting  a 
construction  upon  the  word  "surviving,"  reference  is  had  to  the  intention  of  the 
testator  as  discoverable  from  the  whole  will.  In  my  opinion,  when  an  estate  is  given 
to  a  person  for  life,  and  after  his  death  to  his  surviving  [22]  children,  those  only  of 
the  children  who  survive  the  tenant  for  life  will  take.  It  has  been  said,  that 
although  such  may  be  the  general  rule  of  construction,  yet  that  there  is  something 
in  this  case  to  take  it  out  of  that  rule,  because  there  were  legacies  of  £30  each  to  the 
surviving  children  of  the  testator's  sister,  clearly  independent  of  the  rule  to  which  I 
have  referred  ;  and  it  is  said  that  because  the  period  of  the  testatrix's  death  and  of 
the  distribution  is  in  that  clause  coincident,  therefore  that  the  last  sentence  of  the 
^vill  must  be  so  construed.  It  is  well  established,  however,  that  the  same  words 
occurring  in  different  parts  of  a  will  are  not  necessarily  to  have  the  same  meaning 
attributed  to  them,  but  they  must  be  construed  in  each  instance  by  reference  to  the 
context. 

The  Lord  Justice  Knight  Bruce.  The  gift  in  question  is  in  these  words : — "I 
also  give  and  bequeath  unto  my  sister  Catherine  Neathway  the  interest  of  my  funded 
property  (whatsoever  may  be  remaining  after  the  legacies  are  paid)  for  and  during 
her  natural  life,  and  after  her  decease  such  property  to  be  equally  divided  between 
her  surviving  children."  Unless  there  is  something  in  the  context  to  control  the 
meaning  of  these  words,  the  children  referred  to  must  be  taken  to  be  those  who 

I  were  living  at  the  death  of  Catherine  Neathway.  It  is,  however,  said  that  there  is 
something  in  this  will  which  shews  that  a  different  meaning  must  be  given  to  the 
word  "  surviving,"  inasmuch  as,  immediately  before  the  bequest  in  question,  there  is 
one  thus  expressed  :  "  to  my  sister  Catherine  Neathway's  surviving  children  £30 
each  ;"  and  it  is  said,   that  as  in  this  bequest  the  word  "surviving"  must  refer  to 
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the  testatrix's  death,  it  must  also  refer  to  the  same  period  in  the  other.  The 
argument  is  plausible,  and  raises  some  doubt,  but  is  not,  in  my  opinion,  of  sufficient 
weight  to  justify  a  departure  from  the  ordinary  rule  of  interpretation. 

[23]  The  Lord  Justice  Turner.  My  opinion  in  this  case  entirely  coincides 
with  that  expressed  by  the  Lord  Chancellor.  The  argument  on  behalf  of  the 
Appellant  is,  that  the  term  "  surviving  children  "  having  a  particular  meaning  in  the 
first  gift,  must  receive  the  same  meaning  in  the  second  gift.  But  the  reason  why 
the  phrase  in  the  first  clause  must  be  held  to  designate  children  surviving  at  the 
death  of  the  testatrix  is,  that  there  is  no  other  period  to  which  the  term  "  surviving  " 
could  in  that  instance  refer.  The  same  observation  does  not  apply  to  the  second 
clause.  As  regards  that  clause  there  are  two  periods,  to  either  of  which  the  term 
"  surviving "  might  apply — either  the  death  of  the  testatrix,  or  that  of  the  tenant 
for  life — and  the  question  is  to  which  of  those  periods  it  must  be  taken  to  refer. 
Now,  it  is  an  established  rule,  that,  if  possible,  some  effect  must  be  given  to  every 
word  of  the  will.  If  the  gift  had  been  to  Catherine  Neathway  for  life,  and  after 
her  decease  to  "her  children,"  without  the  word  "surviving,"  the  children  living  at 
the  testatrix's  death  would  have  taken.  I  think  that  some  effect  must  be  given  to 
the  word  "surviving,"  and  that  it  must  mean — surviving  Catherine  Neathway. 
The  case  of  JFordsu-orth  v.  Wood  (1  H.  L.  Ca.  129),  before  the  House  of  Lords,  con- 
firms me  in  this  opinion. 

[24]     Morgan  v.  Milman.     Before  the  Lord  Chancellor  Lord  Cranworth  and  the 

Lords  Justices.     Jan.  21,  1853. 

[22  L.  J.  Ch.  897  ;   17  Jur.  193  ;   1  W.  E.  134.] 

Lands  were  settled  to  such  uses  as  Sir  C.  M.  and  his  son  should  by  deed  jointly 
direct,  and  subject  thereto  to  Sir  C.  M.  and  his  son  successively  for  life,  with 
remainders  over  to  the  sons  of  the  son  in  tail.  A  railway  company  having  under 
their  Act  power  to  take  the  lands  thus  settled,  Sir  C.  M.  and  his  son  contracted 
for  the  sale  to  them  of  a  certain  part  of  the  lands,  and  the  company  were  let  into 
possession  on  an  agreement  that  the  amount  of  compensation  should  be  settled 
either  by  arbitration  or  a  jury  as  Sir  C.  M.  should  choose  :  the  company  also  paid 
a  sum  of  money  to  Sir  C.  M.  expressly  on  account  of  the  compensation  money  to 
be  ultimately  fixed :  Sir  C.  M.,  however,  died  before  anything  further  was  done. 
Held,  under  these  circumstances,  that  there  was  no  contract  the  specific  perform- 
ance of  which  the  Court  could  enforce  or  aid  in  carrying  into  effect  as  a  defective 
execution  of  the  joint  power  of  appointment,  at  the  instance  of  the  son  and 
against  the  parties  entitled  in  remainder  under  the  settlement. 

Where  on  a  sale  of  property  the  parties  have  stipulated  that  the  price  shall  be  ascer- 
tained in  a  particular  way  and  it  is  not  so  ascertained,  the  Court  cannot,  in  the 
absence  of  special  circumstances,  interfere  to  aid  the  carrying  out  of  the  contract 
by  having  the  price  ascertained  in  some  difterent  mode. 

AVhether,  where  the  Court  would  aid  the  defective  execution  of  a  power  against  an 
owner  in  fee  in  possession,  it  would  also  do  so  against  a  remainder-man  : — And 
whether,  where  the  assistance  of  the  Court  was  not  requisite  to  enable  the  pur- 
chaser to  obtain  the  benefit  of  his  contract,  the  Court  would  aid  the  defective 
execution  of  a  power  at  the  instance  of  a  party  deriving  benefit  from  such 
execution  against  those  whose  rights  the  exercise  of  the  power  would  defeat. 
Qucere,  by  the  Lord  Chancellor. 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor  Sir  George  Turner, 
dismissing  the  bill  filed  by  the  Plaintiff  Sir  C.  M.  R.  Morgan  to  enforce  against  the 
South  Wales  Railway  Company  the  specific  performance  of  a  contract  for  the  sale  to 
them  of  certain  lands.     The  following  are  the  material  facts  of  the  case. 

By  indenture  of  settlement,  dated  the  26th  November  1844,  and  made  between  the 
late  Sir  C.  Morgan  and  his  son,  the  present  Plaintiff,  of  the  first  part,  the  Defendants 
F.  M.  Milman  and  C.  0.  S.  Morgan  of  the  second  part,  and  H.  0.  Owen  and  C.  F.  R. 
Lascelles  of  the  third  part,  the  lands  in  question  were  settled  to  such  uses  upon  and  for 
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such  trusts  intents  and  purposes  and  with  [25]  under  and  subject  to  such  powers  pro- 
visoes agreements  and  declarations  as  the  late  Sir  C.  Morgan  and  the  Plaintiff  b}'  any 
deed  or  deeds  legally  executed  should  from  time  to  time  or  at  any  time  jointly  direct 
limit  or  appoint,  and  in  default  of  and  subject  to  any  such  direction  and  appointment, 
to  the  parties  of  the  third  part  for  a  term  of  five  hundred  years  upon  certain  trusts 
therein  expressed,  and  subject  thereto  to  the  late  Sir  C.  Morgan  and  the  Plaintifl" 
successively  for  life,  with  remainder  to  the  sons  of  the  Plaintiff  in  tail.  It  was  pro- 
vided by  the  settlement  that  it  should  be  lawful  for  the  trustees,  with  the  con.sent  of 
the  late  Sir  C.  Morgan  or  other  the  person  who  should  be  entitled  under  the  settle- 
ment to  the  first  estate  of  freehold  in  the  settled  estates,  to  agree  with  any  canal 
railway  or  other  company  or  projected  company  as  to  the  amount  of  consideration  to 
lie  paid  for  or  in  respect  of  any  of  the  hereditaments  by  the  indenture  limited  in 
strict  settlement  which  such  company  should  require,  and  as  to  the  taking  by  such 
company  of  any  further  part  or  parts  of  such  settled  premises  and  the  amount  of 
consideration  for  the  same,  and  as  to  any  compensation  for  severance  of  land.s,  and 
for  any  injury  or  damage  to  the  settled  estates  which  the  works  of  any  such  company 
and  the  purposes  to  which  the  same  should  be  applied  might  occasion,  and  for  the 
making  such  bridges  communications  ways  roads  buildings  and  erections  and 
generally  to  require  and  agree  to  all  such  provisions  as  should  be  thought  necessary 
for  the  protection  of  the  said  settled  estates  or  any  part  thereof  in  consequence  of 
the  works  of  anv  such  company  or  the  purposes  thereof,  and  that  the  receipt  of  the 
trustees  should  be  a  good  and  sufficient  discharge  for  all  monies  payable  in  conse- 
■quence  of  such  arrangements  with  canal  railway  or  other  companies,  or  projected 
•companies  as  aforesaid.  And  the  settlement  contained  a  power  of  [26]  sale  and 
-exchange  in  the  usual  form,  and  a  declaration  that  the  monies  to  be  received  in  con- 
isequence  of  arrangements  with  companies  and  which  might  arise  upon  any  sale  made 
under  the  power  should  be  applied  by  the  trustees  in  the  purchase  of  other  lands,  to 
1)6  held  upon  the  same  trusts  as  the  settled  estates. 

The  South  Wales  Railway  Company  having  power  under  their  Act  to  take  the 
lands  comprised  in  the  settlement,  the  late  Sir  C.  Morgan,  in  December  1845, 
instructed  his  solicitor  to  negotiate  with  them,  intending,  as  was  alleged,  with  the 
concurrence  of  the  Plaintiff,  to  convey  to  the  company  such  part  of  the  lands  as  they 
might  require,  by  means  of  the  exercise  of  the  joint  power  of  appointment  contained 
in  the  settlement.  In  March  184G,  the  company  gave  the  usual  notice  to  take  part 
of  the  settled  lands,  and  thereupon  Mr.  T.  S.  Woolley,  a  surveyor  appointed  for  that 
purpose  by  the  late  Sir  C.  Morgan  and  the  Plaintiff,  valued  these  lands  at  £8000. 

While  this  valuation  was  being  made  the  late  Sir  C.  Morgan's  solicitor  wrote  to 
the  solicitors  of  the  company  the  following  letter,  dated  the  16th  April  1846: — 
"  The  surveyor  of  Sir  Charles  and  the  company  are  now  arranging  as  to  the  value, 
&c.,  and  as  the  purchase-money  is  to  be  either  paid  or  deposited  before  possession  is 
taken,  I  should  wish  to  have  an  arrangement  entered  into  in  regard  to  the  title  which 
the  company  will  require  to  be  shewn.  The  title  of  Sir  Charles  Morgan  to  the 
estates  in  Monmouth  and  Glamorgan,  through  parts  of  which  the  above  railway 
passes,  stands  thus: — By  a  settlement  executed  in  November  1844,  those  estates 
were  under  the  powers  of  a  former  settlement,  executed  in  1814,  appointed,  subject 
to  the  family  and  other  charges  thereon,  to  the  following  uses,  viz.,  to  such  uses  as 
Sir  Charles  and  Mr.  Morgan  should  by  deed  jointly  [27]  appoint,  and  in  default  of 
and  until  appointment,  to  the  use  of  Sir  Charles  for  life,  with  remainders  to  Mr. 
Morgan  and  his  sons  for  their  respective  lives,  with  remainders  over  to  their  issue  in 
tail,  so  that  under  the  last  settlement  Sir  Charles  and  Mr.  Morgan  can  appoint  any 
of  the  lands  required  by  the  company,  as  absolute  owners  of  the  fee.  The  estates  in 
the  above  counties,  above  the  family  and  other  charges,  are  of  great  value,  and  I 
hope,  therefore,  that  there  will  be  no  objection  to  Sir  Charles  and  Mr.  Morgan 
receiving  the  purchase-money,  without  it  being  requisite  to  obtain  the  consent  of  any 
mortgagee  thereto.  I  shall  be  obliged  by  hearing  from  you  as  soon  as  possible  what 
course  you  will  adopt,  as  I  shall  then  know  what  abstract  of  title  to  prepare." 

The  company  declined  to  give  the  £8000,  the  amount  of  Mr.  AVoolley's  valuation, 
but  offered  £7500.  As  however  they  wanted  possession  of  the  land,  the  following 
agreement  in  writing,  signed  by  Sir  C.  Morgan's  solicitor  and  by  the  secretary  of  the 
company,  was  entered  into  on  the  30th  July  1846  : — "Sir  Charles  Morgan,  Baronet, 
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and  South  Wales  Railway  Company. — Memorandum. — The  amount  claimed  by  Sir 
Charles  Morgan  (£8000)  for  and  in  respect  of  the  26a.  Or.  6p.  of  land  required  by 
the  company  in  the  parishes  of  Christchurch,  Saint  Wollos,  Bassaleg,  and  St. 
Bride's,  in  the  county  of  Monmouth,  to  be  deposited  in  the  bank  of  Messrs.  Glynn, 
in  the  joint  names  of  John  Burley,  Esq.,  and  Charles  Russell,  Esq.,  M.P.,  as  surety 
for,  and  until  the  payment  by  the  company  of  the  sum  which  shall  be  awarded  or 
agreed  upon.  On  this  deposit  being  made,  possession  to  be  given  to  the  company  of 
the  land,  the  company  paying  interest  at  the  rate  of  £4  per  cent,  on  the  sum  to  be  .so 
awarded  or  agreed  upon  from  the  time  of  such  possession  :  the  company  within  one 
month  from  such  possession  to  proceed  without  any  [28]  delay  to  get  the  amount  of 
compensation  settled  either  by  arbitration  or  a  jury,  as  Sir  Charles  Morgan  shall 
choose."  The  company  accordingly  deposited  £8000,  and  took  possession  of  the 
lands. 

Subsequently  the  company  became  desirous  to  take  a  further  portion  of  the  lands 
included  in  the  settlement,  and  these  were  valued  by  Mr.  Woolley  at  £7500,  making, 
together  with  the  £8000,  a  total  sum  of  £15,500,  which  the  late  Sir  C.  Morgan  asked 
from  the  company.  To  this  demand  the  company  refused  to  accede,  and  pending  the 
negotiations  on  the  subject  Sir  C.  Morgan's  solicitor  wrote  to  the  secretary  of  the 
company  the  following  letter,  dated  the  24th  September  1846: — "Will  you  have 
the  kindness  to  inform  me  whether  the  directors  have  any  objection  to  pay  over  to 
Sir  Charles  and  Mr.  Morgan  a  portion  of  the  purchase-money  for  their  use :  all 
parties  interested  in  the  estate  will  concur  in  this  arrangement.  The  £8000  deposited 
is  the  amount  I  now  require  for  Sir  Charles.  The  sum  claimed  by  Mr.  Woolley  for 
the  other  lands  will  be  deposited  by  the  directors  in  the  usual  way,  after  which  the 
total  amount  of  the  compensation  can  be  decided  upon,  either  by  reference  or  a  jury." 

To  this  letter  the  following  reply  was  sent  by  the  secretary  of  the  company, 
dated  the  25th  September  1846:— "It  will  be  better  to  let  the  £8000  already 
deposited  stand  as  it  is,  but  on  any  day  from  Monday  28th  instant  inclusive  that  you 
will  be  good  enough  to  bring  me  a  receipt  from  Sir  Charles  and  Mr.  Morgan  for 
£7500,  the  balance  of  the  £15,500  claimed  by  Sir  Charles,  I  shall  be  happy  to  hand 
you  a  cheque  for  the  amount,  on  account  of  the  whole  payment  to  be  made  for  Sir 
Charles's  land  as  may  be  determined  hereafter.  Will  you  be  good  enough  to  let  me 
know  when  I  may  expect  you  here  with  the  receipt?" 

[29]  In  consequence  of  this  correspondence,  the  company,  on  the  .30th  September 
1846,  paid  to  Sir  C.  Morgan's  solicitor  £7500,  and  received  the  following  receipt, 
signed  by  Sir  C.  Morgan  and  the  Plaintiff: — "30th  September  1846. — Received  this: 
day  of  the  South  Wales  Railway  Company  the  sum  of  £7500  on  account  of  the 
compensation  money  to  be  ultimately  fixed  and  to  be  paid  by  the  said  company  in 
respect  of  the  lands  part  of  our  estates  required  for  the  South  Wales  Railway."  The 
£7500  was  paid  to  the  account  of  Sir  C.  Morgan  with  his  bankers.  The  abstracts  of 
title  to  the  lands  comprised  in  the  settlement  were  delivered  to  the  solicitors  of  the 
company,  but  before  any  conveyance  was  executed  Sir  C.  Morgan  died,  on  the  5tb 
December  1846,  having  appointed  the  Plaintift'  his  executor,  who  duly  proved  his: 
will  accordingly. 

The  compau}'  subsequently  negotiated  with  the  Plaintiff  for  the  purchase  of  a 
further  portion  of  the  lands  comprised  in  the  settlement,  and  arranged  to  pay 
£20,000  for  the  whole  of  the  lands  thus  taken  by  them,  of  which  £15,366,  5s.  was 
attributable  to  the  lands  taken  before  Sir  C.  Morgan's  death,  and  £4633,  15s.  to  those 
taken  subsequently. 

The  company  having  approved  of  the  title,  the  points  remaining  to  be  settled 
were  the  form  of  the  conveyance  and  the  mode  in  which  the  purchase-money  was  to- 
be  apportioned.  To  determine  these  questions  the  Plaintiff  filed  his  bill  against  the 
tru.stees  and  the  parties  entitled  under  the  settlement,  and  the  railway  company, 
stating  the  facts  above  mentioned,  and  that  by  rea.son  of  the  death  of  Sir  C.  Morgan 
it  became  impossible  to  carry  into  effect  the  intended  execution  of  the  joint  power  of 
appointment,  but  that  the  same  ought  so  far  as  regarded  the  lands  taken  previously 
to  the  death  of  Sir  C.  Mor-[30]-gan  to  be  treated  and  considered  as  having  been 
conclusively  agreed  to  be  executed  ;  that  the  trustees  of  the  settlement  ought  to  be- 
directed  to  concur  with  the  Plaintiff  in  the  conveyance  to  the  company  of  the  said 
lands  ;    and  that  the  purchase-money  for  the  same  ought  to  be  paid  to  the  Plaintiff,. 
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as  the  executor  of  Sir  Charles  Morgan,  the  Plaintiff  for  such  purpose  waiving  any 
right  he  might  have  to  any  of  such  purchase-monies  in  his  individual  character.  The 
bill  prayed  a  declaration  and  direction  accordingly. 

The  point  on  the  other  side  submitted  for  the  decision  of  the  Court  was,  that  the 
joint  power  of  appointment  had  never  been  completely  exercised,  and  could  not  then 
be  exercised,  and  that  the  whole  of  the  purchase-money  ought  to  be  paid  to  the 
trustees  of  the  settlement ;  and  that  the  Plaintiff,  as  the  executor  of  Sir  Charles 
Morgan,  ought  to  repay  to  them  the  sum  of  £7500  received  from  the  railway 
company  as  hereinbefore  stated. 

The  case  came  on  before  the  Vice-Chancellor  Sir  George  Turner  in  July  and 
August  1852;  and  on  the  12th  November  1852  His  Honour  made  an  order  declaring 
that  the  parties  entitled  in  remainder  under  the  indenture  of  settlement  were  not 
bound  by  the  contracts  in  the  Plaintiff's  bill  mentioned;  and,  it  appearing  beneficial 
to  the  parties  entitled  that  the  offer  of  the  railway  company  should  be  accepted, 
ordering  that  the  Plaintiff  should  pay  the  sum  of  £7500  to  the  trustees,  this  sum  to 
be  held  by  them  on  the  trusts  of  the  settlement  together  with  what  remained  due 
from  the  railway  company,  and  ordering  the  trustees  to  convey  to  the  company,  the 
costs  of  all  parties  to  be  taxed  and  paid  bj'  the  trustees  out  of  the  sums  thus 
directed  to  be  paid  to  them.     From  this  order  the  Plaintiff  now  appealed. 

[31]  Mr.  Rolt,  Mr.  Elmsley,  and  Mr.  Woolley,  for  the  Plaintiff,  and  in  support 
of  the  appeal. 

We  contend  that  the.se  lands  were  duly  sold  in  exercise  of  the  joint  power  con- 
tained in  the  deed  of  settlement,  and  that,  accordingly,  the  money  belongs  to  the 
Plaintiff,  as  claimed  by  his  bill  ;  (1)  and  that  there  was,  in  equity,  an  execution  of  the 
power  in  the  lifetime  of  Sir  C.  Morgan.  The  basis  of  the  Plaintiff's  case  is,  that  there 
was  a  binding  contract  for  sale,  between  Sir  C.  Morgan  and  the  Plaintiff  on  the  one 
hand,  and  the  railway  company  on  the  other,  the  price  being  to  be  ascertained  either 
by  arbitration  or  a  jury,  as  mentioned  in  the  letter  of  the  24th  September  1846. 

[The  Lord  Justice  Knight  Bruce  here  referred  to  Bkmdell  v.  Brettargh  (17  Ves. 
232),  and  Gowiiai/  v.  The  Duke  of  Somerset  (19  Ves.  429),  as  to  the  effect  which  the 
circumstance  of  the  arbitrators  not  having  been  appointed  would  have  on  the  inter- 
ference of  the  Court,  in  the  case  of  a  sale  of  property,  the  price  of  which  was  to  be 
settled  l)y  arbitration.] 

In  the  present  instance,  the  question  of  who  was  to  select  which  of  the  two  modes 
of  getting  the  value  settled  was  to  be  adopted,  was  determined  by  the  nature  of  the 
transaction  :  it  was  clearly  the  right  of  the  vendors  to  do  this,  and  no  practical  diffi- 
culty arises  from  the  circumstance  of  the  death  of  one  of  the  parties.  It  is  submitted 
also,  that  there  has  been  a  part  performance,  and,  therefore,  even  treating  it  as  a  parol 
contract,  the  Court  would  enforce  it,  and  if  either  party  refused  to  take  the  necessary 
steps  to  complete  it,  by  naming  an  arbitrator,  &c.,  the  Court  would  do  it  for  him ; 
Ch-egori/  [32]  v.  Mif/hell  '(18  Ves.  328),  Morse  v.  Merest  (6  Madd.  26).  It  may  be  said, 
on  the  other  side,  that  part  performance  cannot  be  alleged  against  the  remainder-men 
in  reference  to  the  execution  of  the  power,  because  there  can  be  no  fraud  on  the  part 
of  the  remainder-men.  The  question,  however,  is  not  by  whom  fraud  may  be  com- 
mitted ;  but  the  company  may  say,  that  unless  the  execution  of  the  power  is  upheld 
against  the  remainder-men,  there  will,  as  regards  them,  be  a  fraud  by  the  donees  of 
the  power ;  and  a  parol  agreement  partly  performed  will  bind  a  remainder-man,  Blare 
V.  Sutton  (3  Mer.  237),  Dowell  v.  Dew  (1  Y.  &  C.  C.  C.  345),  Campbell  v.  Lear.h  (Amb. 
740).  Where  the  written  instrument  does  not  contain  the  full  contract,  but  only 
affords  evidence  of  what  it  was,  pai-t  performance  is  a  most  material  ingredient  in  the 
case,  Saunderson  v.  Jackson  (2  Bos.  &  Pul.  238). 

Mr.  Grlasse  and  Mr.  Milman  appeared  for  the  trustees  of  the  settlement  and  the 
parties  entitled  in  remainder  ;  and 

Mr.  Osborne  was  for  the  railway  company ;  but  they  were  not  called  on  by  the 
Court. 

The  Lord  Chancellor.  The  case  has  been  very  fully  and  ably  argued ;  and  I 
think  we  are  so  entirely  in  possession  of  all  the  bearings  of  it,  that  we  need  not  call 
on  the  other  side  to  be  heard.  None  of  us  have  any  doubt  that  the  decision  below 
was  perfectly  correct. 

The  equity  here  sought  to  be  enforced  is  one  by  which  the  Court  is  called  upon  to 
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aid  the  defective  execution  of  a  power  against  the  parties  entitled  in  default  of  that 
execution.  It  is  unnecessary  to  say  that  that  is  a  ju-[33]-risdiction  which  the  Court 
does  exercise  in  many  cases  which  are  well  ascertained,  and,  amongst  others,  in  favour 
of  purchasers  for  value.  There  must  however  have  been,  in  order  to  entitle  the  Court 
to  interfere,  an  execution  or  an  intended  execution  of  the  power,  though  defective. 
One  question  which  is  of  great  nicety  and  importance  is  this,  whether  in  the  case  of 
a  parol  contract  e;idenced  or  at  least  supported  by  subsequent  acts,  but  the  onlj^ 
execution  of  which  is  to  be  deduced  from  the  conduct  of  the  parties,  though  the 
Court  would  interfere  in  favour  of  a  purchaser  against  an  owner  in  fee,  it  would  also 
interfere  against  a  party  entitled  in  remainder.  I  do  not  think  it  necessary  to  give 
any  distinct  opinion  upon  that  subject :  indeed,  if  it  had  been  necessary,  I  should 
have  required  further  time  to  look  into  the  authorities ;  but  I  must  saj^  that  merely 
looking  at  them  in  a  cursor}'  way  according  to  ray  recollection,  I  think  there  is  a 
great  deal  of  force  in  the  doubt  (to  put  it  no  stronger)  which  has  on  several  occasions- 
been  expressed  upon  the  point,  because  when  the  principle  upon  which  the  Court 
interferes  in  such  cases  is  considered,  namely,  that  it  would  lie  a  fraud  on  the  part  of 
the  person  who  might  insi.st  upon  the  Statute  of  Frauds  to  insist  upon  it,  I  think  it  is 
extremely  doubtful  whether  that  principle  is  applicable  to  the  case  of  enforcing  such 
a  parol  contract  against  remainder-men.  However,  I  do  not  think,  for  the  reasons  I 
will  now  proceed  to  state,  that  it  is  necessary  to  decide  that  point. 

The  ground  upon  which  I  proceed  here  is  this,  that  there  has  been  no  contract  at 
all  proved,  either  written  or  parol :  by  no  contract  I  mean  no  complete  contract  the 
terms  of  which  had  ever  been  ascertained.  No  doubt  it  had  been  ascertained  that 
certain  lands  which  the  company  wanted  for  the  purpose  of  their  railway,  and  all  of 
[34]  which  they  were  entitled  to  take,  would  be  wanted,  and  would  be  taken.  All 
that  remained,  therefore,  to  be  ascertained  was  that  which  alone  had  been  left  in 
doubt,  namely,  the  sum  of  money  to  be  paid  for  them.  In  order  to  ascertain  that 
sum,  presuming  the  lands  themselves  to  be  sufficiently  ascertained,  we  have  to  refer 
back  to  the  original  agreement,  which  states  that  the  company,  within  one  month 
(that  is,  within  a  month  after  they  first  took  possession),  are  to  proceed  without  any 
delay  to  get  the  amount  of  compensation  settled,  either  by  arbitration  or  a  jury  as 
Sir  Charles  Morgan  shall  choose.  Sir  Charles  Morgan,  however,  never  made  his 
election  either  for  one  or  other  of  those  modes  of  proceeding,  and  therefore  it  is  quite 
clear  that  the  oidy  point  remaining  in  doubt,  namely,  the  amount  of  the  purchase- 
money,  never  was  ascertained  by  either  of  the  modes  which  were  pointed  out.  It  has 
been  suggested  that  that  was  immaterial ;  that  the  Court  may  ascertain  it,  or  that 
some  other  step  may  be  taken  different  from  that  which  the  parties  stipulated  as  the 
mode  of  ascertaining  what  the  amount  of  the  purchase-money  should  be.  I  confess 
that  upon  principle,  as  well  as  upon  authority,  the  Court  cannot  here,  as  it  appears  to 
me,  take  upon  itself  to  do  that :  if,  indeed,  there  had  been  an  agreement  that  the 
price  should  be  that  which  was  to  be  ascertained  upon  a  fair  valuation,  then  the 
Court  might  interfere. 

The  cases  of  Milnes  v.  Gery  (14  Ves.  400),  Bhmdell  v.  Brettaryh  (17  Ves.  232),  and 
Gourlay  v.  The  Duke  of  Somerset  (19  Ves.  429),  enunciate  the  proposition  in  the 
strongest  language,  that  where  the  parties  have  stipulated  that  the  price  shall  be 
ascertained  by  arbitration — in  Blnndell  v.  Bret-\ZS\-tarrili  it  was  by  a  particular 
arbitrator,  in  Milnes  v.  Gerij  it  was  not  by  a  particular  arbitrator  but  by  arbitration 
generally — that  in  such  case,  if  the  arbitration  does  not  proceed,  and  the  price  is  not 
ascertained  according  to  the  mode  in  which  the  parties  have  stipulated,  this  Court 
has  no  right  to  make  a  different  contract  from  that  which  the  parties  have  entered 
into,  and  ascertain  it  for  them  in  some  different  mode.  That  being  so,  it  appears  to 
me  to  put  an  end  to  this  case,  because  the  stipulation  was  that  the  price,  putting  it 
in  the  most  favourable  way  for  the  Plaintiff,  should  be  ascertained  by  arbitration,  the 
arbitrator  being  to  proceed  in  a  particular  mode.  The  arbitrator  was  not  named  in 
the  lifetime  of  one  of  the  parties  during  whose  lives  the  contract  must  have  been 
enforced,  and  no  steps  were  taken  to  ascertain  that,  without  ascertaining  which  no 
contract  could  be  made  available. 

There  is  another  difficulty  which  strikes  my  mind  (I  do  not  know  whether  it 
strikes  the  other  members  of  the  Court  with  equal  force)  as  being  extremely  strong. 
The  price  was  to  be  ascertained  either  by  arbitration  or  by  a  jury,  that  is,  by  a  jury 
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under  the  Lands  Clauses  Consolidation  Act :  it  was  to  be  ascertained  by  contract, 
that  is  by  arbitration,  or  by  a  proceeding  in  iniitos,  that  is  by  a  jury  :  the  jury  was 
the  machinery  which  was  in  the  hands  and  under  the  sole  control  of  the  company, 
and  they  might  insist  upon  having  the  price  thus  ascertained,  quite  independent  of 
the  contract  on  the  part  of  Sir  Charles  Morgan  and  his  son.  The  agreement  therefore 
came  to  this  : — The  vendors  .say  to  the  company,  you  shall  have  the  land  (that,  how- 
ever, was  nothing,  for  the  company  were  entitled  to  take  the  land,  and  had  only  to 
point  out  what  part  they  wanted) ;  if  we  can  settle  the  price  by  contract  or  bv 
arrangement,  we  will  do  so,  if  not,  you  must  proceed  by  the  [36]  mode  in  which  the 
Legislature  has  authorized  you  to  act.  That  being  so,  we  are  brought  to  a  considera- 
tion which  seems  to  me  extremely  important  in  this  case  ;  the  purchasers  here  are  not 
in  the  predicament  which  alone  renders  the  interference  of  this  Court  important  in 
aid  of  the  defective  execution  of  a  power.  The  Court  interferes  because  it  is  unjust 
on  a  purchaser  not  to  give  him  the  benefit  of  his  contract,  but  here  it  is  perfectly 
indifferent  to  the  company  whether  the  Court  interferes  or  not.  The  company  are 
certainly  entitled  to  the  land ;  they  are  certainly  entitled  to  it  by  one  of  the  alterna- 
tive modes  fixed  for  ascertaining  the  value,  though  not  entitled  to  insist  on  the  other 
mode.  It  therefore  seems  to  me,  even  if  there  had  been  much  more  amounting  to  a 
contract  than  I  can  discover  upon  the  face  of  the  evidence  of  what  took  place,  that 
we  should  be  going  considerably  further  than  any  case  has  gone,  if  we  were  to  say 
that,  under  these  circumstances,  the  parties  who  have  the  power  of  defeating  those  in 
remainder  shall  be  allowed  to  do  so,  not  for  the  benefit  of  the  purchaser,  but  for  the 
benefit  of  themselves,  in  contradiction  to  the  interests  of  those  whose  rights  the 
exercise  of  the  power  was  to  defeat. 

I  am  of  opinion,  therefore,  that  the  decision  of  Lord  Justice  Turner,  then  Vice- 
Chancellor,  was  perfectly  correct,  and  that  this  appeal  must  be  dismissed. 

The  Lord  Justice  Knight  Bruce.  It  is  essential  to  the  success  of  the  Plaintiff 
on  this  appeal  to  shew  that  a  binding  and  enforceable  contract — a  contract,  at  least, 
in  equity  binding  and  in  equity  enforceable — was  made  between  himself  and  his 
deceased  father  on  one  side,  and  the  railway  company  on  the  other;  whether 
neces-sarily  a  written  agreement  I  decline  saying,  for  the  evidence  is  very  far  from 
satisfying  me  that  there  was  any  contract,  except  indeed  a  con-[37]-tract  formed  only 
by  the  Railway  Acts,  an  exception  which  substantially  for  every  present  purpose  is  no 
exception  at  all. 

As  to  a  portion  of  the  lands  in  question,  neither  was  any  price  fixed,  nor, 
according  to  my  view  of  the  evidence,  was  any  mode  of  fixing  it  provided  in  any 
sense  ;  and  with  regard  to  the  expression  "  arbitration  or  jury,"  the  present  case 
falls  far  short  of  Gregorii  v.  Mirihell  (18  Ves.  328).  Had  the  railway  company  filed 
a  bill  during  the  late  Sir  C.  Morgan's  lifetime,  against  him  and  the  present  Plaintift" 
for  specific  performance,  and  they  had  resisted  a  decree  and  required  the  bill  to  be 
dismissed,  could  a  decree  have  been  made  against  both  on  the  footing  of  a  contract 
either  written  or  in  part  performed  ■?  I  am  of  opinion,  certainly  not ;  for,  as  I  view 
the  matter,  it  is  wholly  uncertain  what  the  words  "arbitration  or  a  jury"  meant. 
If  they  should  be  construed  as  explained  by  the  Railway  Acts,  then  it  would  have 
been  in  the  power,  I  suppose,  of  the  railway  company,  in  case  of  default  on  the 
vendors'  part,  to  appoint  an  arbitrator  for  them.  Did  they  intend  thisi  I  conceive 
not.  And  what  jury  1  How  to  be  obtained,  or  chosen,  or  appointed,  or  regulated  ? 
The  words  are,  I  repeat,  to  my  mind  inexplicable.  I  am  sorry  to  say  that  I  think 
the  decree  right,  and  probably  not  alone  upon  the  ground  that  I  have  mentioned, 
though  I  consider  that  ground  sufficient. 

The  Lord  Justice  Turner.  I  have  carefully  reconsidered  this  case,  and  entirely 
concur  in  the  judgment  which  has  been  given. 

The  appeal  was  accordingly  dismissed  without  costs,  except  as  to  the  railway 
company,  whose  costs  were  paid  by  the  Plaintifi". 

(1)  An  unreported  case  of  Wright  v.  IVright,  which  had  been  mentioned  by  the 
Vice-Chancellor  on  the  hearing  before  His  Honour,  was  here  referred  to  by  the 
Appellant's  counsel. 


16  BAILLIE   V.    JACKSON  3  DE  G.  M.  «  0.  38. 


[38]     Baiixie  v.  Jackson.     Before  the  Lord  Chancellor  Lord  Craiiworth  and 
the  Lords  Justices.     Feh.  16,  1853. 

The  certificate  of  a  deed  as  registered  in  a  registry  oflSce  in  one  of  the  colonies  by 
the  registrar,  who  was  not  "a  person  lawfully  authorized  to  administer  oaths,"  is 
not,  per  se,  evidence  of  the  fact  of  such  registration  under  the  22d  section  of  the 
Act  15  &  16  Vict.  c.  86,  but  the  signature  of  the  registrar  requires  verification. 

By  the  22d  section  of  the  Act  15  &  16  Vict.  c.  86,  all  pleas,  answers,  declarations, 
examinations,  affidavits,  &c.,  in  causes  or  matters  depending  in  the  High  Court  of 
Chancery,  shall  and  may  be  sworn  and  taken  in  Scotland  or  Ireland,  or  the  Channel 
Islands,  or  in  any  colony,  island,  plantation,  or  place  under  the  dominion  of  Her 
Majesty,  before  any  Judge,  Court,  notary  public,  or  person  lawfully  authorized  to 
administer  oaths  in  such  country,  &c.  ;  and  the  Court  of  Chancery  is  to  take 
judicial  notice  of  the  seal  or  signature,  as  the  case  may  be,  of  any  such  Court,  Judge, 
&c.,  appended  or  subscribed  to  any  such  pleas,  &c. 

By  the  14th  section  of  the  Act  14  &  15  Vict.  c.  99,  examined  or  certified  copies  of 
documents  are  made  admissible  in  evidence  in  cases  where  the  originals,  on  production 
from  the  proper  custody,  would  be  admissible. 

The  registrar  of  deeds  in  the  island  of  St.  Vincent,  who  had  no  authority  to 
administer  oaths,  having  certified  that  a  deed  had  been  registered  in  the  proper 
office  in  that  island,  the  question  submitted  for  the  decision  of  the  full  Court  of 
Appeal  was,  whether  such  certificate  was  admissible  without  an  affidavit  of  the  hand- 
writing of  the  registrar. 

Mr.  Smythe  now  applied  that  the  document  might  be  read  without  any  proof  of 
the  signature. 

The  Lord  Chancellor  observed  that  the  Court  could  only  take  judicial  notice 
of  the  seal  or  signature  of  such  [39]  persons  as  were,  according  to  the  definition  in 
the  22d  section  of  the  Act  15  &  16  Vict.  c.  86,  "lawfully  authorized  to  administer 
oaths,"  and  it  being  admitted  that  the  registrar  in  the  present  case  had  no  such 
authority,  the  proof  of  the  signature  could  not  be  dispensed  with  ;  and  that  the  14th 
section  of  the  Law  of  Evidence  Amendment  Act  (14  &  15  Vict.  c.  99)  only  applied  to 
copies  of  documents,  while  the  question  before  the  Court  had  reference  to  an  original 
instrument. 


[39]     Bateman  I'.  Cook.     Before  the  Lord  Chancellor  Lord  Cranworth  and  the 
Lords  Justices.     Feb.  16,  1853. 

Affidavits  taken  in  the  colonies  previously  to  the  passing  of  the  Act  15  &  16  Vict, 
c.  86,  in  the  presence  of  a  person  lawfully  authorized  to  administer  oaths,  are 
receivable  in  this  country  under  the  22d  section  of  that  Act,  without  verification 
of  the  signature  of  the  person  before  whom  they  have  been  taken. 

In  this  case  an  application  was  made  to  the  full  Court  of  Appeal,  by  the  direction 
of  the  Lords  Justices,  to  determine  whether  the  22d  section  of  the  Act  15  &  16 
Vict.  c.  86,  was  retrospective  in  its  operation.  It  appeared  that  affidavits  in  the 
suit  were  sworn  at  Bathurst  in  Australia  previously  to  the  passing  of  the  above  Act, 
and  the  question  was,  whether  the  verification  of  the  Commissioner's  signature  might 
be  dispensed  with. 

The  matter  being  mentioned  to  the  Vice-Chancellor  Kindersley,  His  Honour  was 
of  opinion  that  the  Act  was  not  retrospective. 

Mr.  Elderton,  in  support  of  the  application. 

The  Lord  Chancellor  expressed  the  opinion  of  the  Court  to  the  effect  that  the 
affidavits  were  receivable,  whether  taken  before  or  after  the  passing  of  the  Act,  with- 
out proof  of  the  Commissioner's  signature. 
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[40]     Edwards  r.  Tuck.     Before  the  Lord  Chancellor  Lord  Cranworth  and 
the  Lords  Justices.     July  20,  27,  30,  1853. 

[S.  C.  23  L.  J.  Ch.  204  ;  17  Jur.  921.] 

W.  C.  devised  and  bequeathed  all  his  real  and  personal  estates  to  trustees,  upon  trust, 
as  to  certain  parts  thereof,  to  pay  the  rents  and  profits  to  his  granddaughter  F.  E. 
for  life,  and  after  her  death  to  sell  the  same  and  divide  the  proceeds  among  her 
children  on  their  respectively  attaining  twenty-one,  with  remainder  to  the  children 
of  his  nephew  C.  W.  C.  in  like  manner  as  he  had  bequeathed  unto  them  the  moiety 
of  the  residue  of  his  estate  and  effects :  the  testator  then  empowered  his  trustees 
to  sell  and  convert  into  money  the  residue  of  his  real  and  personal  estate ;  and, 
subject  to  the  payment  of  his  debts  and  legacies,  he  directed  them  to  invest  the 
proceeds  and  accumulate  the  income,  and  to  divide  the  principal  and  accumulation 
into  two  equal  parts,  and  to  pay  or  transfer  one  of  such  parts  unto  and  amongst 
the  children  of  his  granddaughter  F.  E.,  and  the  remaining  part  among  the 
children  of  his  nephew  C.  W.  C :  and  the  testator  directed  that  the  share  of  each 
child  of  F.  E.  and  C.  W.  C.  respectively  should  be  a  vested  interest,  as  to  sons  at 
twenty-one  or  earlier  death  leaving  issue,  and  as  to  daughters  at  twenty -one  or 
marriage ;  and  that  if  any  such  child  died  without  having  attained  a  vested 
interest,  the  share  of  such  child  should  accrue  to  the  survivors  of  the  said  children  ; 
and  that  if  there  should  not  be  any  child  of  C.  W.  C.  and  of  F.  E.  or  of  either  of 
them,  or,  being  such,  if  all  such  children  should  die  without  having  attained  any 
vested  interest,  the  trust  property  should  be  held  in  trust  for  the  testator's  heir 
and  next  of  kin  according  to  the  natures  thereof :  the  testator  died  in  1826  ;  and 
in  1847  the  granddaughter,  F.  E.,  having  never  been  married,  and  being  between 
fifty  and  sixty  years  of  age,  instituted  a  .suit  for  the  opinion  of  the  Court  as  to  the 
disposition  of  the  accumulation  of  the  moiety  of  the  residue  left  to  her  children. 
Held,  that  the  direction  for  accumulation  was  void  beyond  the  period  of  twenty- 
one  years  from  the  testator's  death,  and  that  the  subsequent  accumulations  were 
undisposed  of  by  the  will,  and  went,  according  to  the  nature  of  the  property,  to  the 
testator's  heir  at  law  and  next  of  kin. 

Held,  also,  that  a  direction  to  accumulate  residue  for  the  benefit  of  an  infant  is  not 
a  provision  for  raising  a  portion  for  that  child  within  the  meaning  of  the  second 
section  of  the  Thellusson  Act. 

Held,  per  L.  J.  Turner,  that  the  accruer  clauses  in  the  trusts  of  the  residue  must  be 
construed  distributively,  and  could  only  operate  between  members  of  the  same 
family,  so  that,  on  the  death  of  F.  E.  without  being  married,  the  moiety  limited 
upon  trusts  for  her  children  would  devolve  upon  the  testator's  heir  and  next  of 
kin,  and  not  upon  the  children  of  C.  W.  C. 

Held,  also,  per  L.  J.  Turner,  that  in  this  view  the  question  as  to  the  construction  of 
the  statute  was  immaterial,  for  that,  if  the  statute  applied,  as  the  income  could 
not  abide  the  event  of  F.  E.  having  or  not  having  a  child,  but  must  be  received 
according  to  the  statute  by  the  person  who  would  be  entitled,  if  there  was  no  trust 
for  accumulation,  the  heir  at  law  and  next  of  kin  would  take  ;  and  if  the  statute 
did  not  apply,  they  took  under  the  will  a  vested  interest  in  the  accumulations, 
subject  only  to  be  divested  upon  an  event  which  (having  regard  to  the  age  of  F.  E.) 
was  impossible  ;  and  so  in  either  case  were  entitled  to  present  payment. 

The  decision  of  Lord  St.  Leonards,  in  Barrinyton  v.  Luldell  (2  De  G.  Mac.  &  G.  480), 
remarked  upon  (and  approved  of  by  the  Lord  Chancellor). 

William  Chapman,  by  his  will,  dated  the  21st  October  1826,  after  directing  the 
payment  of  his  debts  and  funeral  expenses  and  the  charges  of  proving  his  will,  and 
after  giving  unto  his  granddaughter  Frances  Edwards  and  other  persons  certain 
specific  legacies,  [41]  gave  devised  and  bequeathed  unto  George  Priest,  William 
Tuck,  and  George  Yeatherd,  their  heirs  executors  administrators  and  assigns,  certain 
freehold  copyhold  and  leasehold  premises  specifically  described,  certain  furniture 
books  and  pictures  which  he  desired  should  go  as  heirlooms,  a  share  in  the  Stroud 
Water  Navigation,  and  four  shares  in  the  Auction  Mart,  and  also  all  monies  standing 
in  his  name  in  the  public  funds,  monies  due  upon  securities  or  otherwise,  rents  and 
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dividends  which  should  be  due  or  accruing  due  at  the  time  of  his  decease,  and  all  the 
rest  residue  and  remainder  of  his  estate  and  effects  both  real  and  personal  or  of  what 
nature  or  kind  soever  and  wheresoever  the  same  might  be  and  not  otherwise 
specifically  disposed  of  by  his  will,  and  all  his  estate  and  interest  therein  with  all 
and  every  the  rights  members  and  appurtenances  thereto  belonging,  to  hold  the  same 
upon  the  trusts  and  for  the  intents  and  purposes  and  with  under  and  subject  to 
the  powers  provisoes  declarations  and  agreements  thereinafter  expressed  and 
contained  of  and  concerning  the  same,  upon  trust,  as  to  a  certain  dwelling-house  and 
premises  and  cottage  therein  described,  to  let  the  same  either  from  year  to  year  or 
for  a  term  of  years  or  in  case  they  should  not  be  able  to  let  the  same  to  their 
satisfaction  within  twelve  months  after  his  decease  then  to  proceed  to  sell  the  same, 
and  as  to  and  concerning  his  freehold  messuage  or  tenement  at  Stratford,  his  freehold 
[42]  messuage  or  tenement  in  Fenchurch  Street,  and  his  copyhold  messuage  or 
tenement  and  premises  at  Paradise  Row  Snaresbrook,  upon  trust  from  time  to  time 
during  the  life  of  his  said  granddaughter  Frances  Edwards  to  let  the  same  for  such 
term  of  j'ears  at  such  yearly  rents  and  in  such  way  as  they  should  from  time  to  time 
think  proper,  and  pay  the  rents  issues  and  profits  unto  his  said  granddaughter  for  her 
separate  use  for  her  life,  and  from  and  after  her  decease  then  upon  further  trust  to 
sell  and  dispose  of  the  said  three  messuages  and  to  divide  the  proceeds  arising  from 
such  sale  equally  between  and  amongst  all  and  every  the  child  or  children  of  his  said 
granddaughter  if  more  than  one  in  equal  shares  as  tenants  in  common  upon  their 
respectively  attaining  the  age  of  twenty-one  years,  and  if  only  one  then  to  pay  the 
whole  to  such  one  his  or  her  executors  administrators  or  assigns,  and  in  case  there 
should  not  be  any  child  or  children  of  his  said  granddaughter  or  being  such  if  all 
such  children  should  die  without  having  attained  a  vested  interest  therein,  then  the 
testator  directed  that  the  trustees  should  stand  possessed  thereof  upon  trust  for  the 
benefit  of  the  child  or  children  of  his  said  nephew  Charles  William  Chapman  in  like 
manner  as  he  had  thereinafter  bequeathed  unto  them  a  moiety  of  the  residue  of  his 
estate  and  effects,  and  as  to  and  concerning  all  other  his  freehold  copyhold  and  lease- 
hold estates  thereinbefore  devised  and  bequeathed  not  including  his  said  three  last- 
mentioned  messuages  or  tenements  nor  the  dwelling-house  and  premises  and  cottage 
before  mentioned,  upon  trust  that  his  trustees  should  from  time  to  time  and  at  all 
times  thereafter  let  the  same  either  from  year  to  year  or  for  a  term  of  years  or  at 
their  discretion  sell  the  same,  and  as  to  and  concerning  all  and  every  his  personal 
estate  and  effects  upon  trust  that  the  trustees  should  get  in  the  same  and  convert  the 
same  into  [43]  money,  except  the  furniture  &c.  before  directed  to  be  held  and  enjoyed 
as  heirlooms.  And  the  testator  directed  that  his  trustees  should  out  of  the  first 
monies  which  should  be  received  in  respect  of  the  premises  retain  to  and  satisfy 
themselves  all  costs  charges  and  expenses  attending  the  execution  of  his  will,  and 
stand  possessed  of  the  rents  of  his  freehold  copyhold  and  leasehold  estates,  except  of 
those  before  specifically  bequeathed,  and  of  the  monies  to  be  raised  from  the  sale  of 
such  parts  as  should  be  sold,  and  all  his  personal  estate  and  effects  and  the  produce 
and  profits  thereof,  after  the  payment  of  such  costs  charges  and  expenses  as  afore- 
said, upon  trust  in  the  first  place  to  pav  satisfy  and  discharge  all  his  funeral  and 
testamentary  expenses  and  just  debts,  and  in  the  next  place  to  pay  and  transfer  as 
therein  mentioned  the  several  legacies  and  sums  of  money  and  stock  which  the 
testator  then  proceeded  to  bequeath,  among  which  were  a  legacy  of  £2000  to  his 
said  granddaughter  Frances  Edwards  and  a  legacy  of  £500  to  his  said  nephew  Charles 
William  Chapman,  and  in  the  next  place  by  and  out  of  the  said  trust  monies  and 
premises  to  set  apart  and  invest  in  their  joint  names  a  sufficient  sum  .of  £3  per  cent. 
Bank  annuities  to  raise  and  produce  the  clear  yearly  sum  of  £200,  to  be  paid  to  the 
testator's  brother  Charles  Chapman  for  his  life,  and  on  his  death  to  his  wife  Mary 
Chapman  in  case  she  should  survive  him  for  life,  and  after  the  decease  of  the  sur\-ivor 
of  them  the  said  Charles  Chapman  and  Mary  his  wife,  then  as  to  the  principal  Bank 
annuities  so  to  be  set  apart  and  invested  for  the  purpose  of  raising  the  said  yearly 
sum  of  £200,  in  trust  for  all  and  every  the  child  and  children  of  the  testator's  nephew 
Charles  William  Chapman  as  should  be  living  at  the  time  of  the  decease  of  the 
survivor  of  them  the  said  Charles  Chapman  and  Mary  his  wife  if  more  than  one  in 
equal  shares,  and  if  but  one  then  for  such  only  [44]  child,  the  share  of  such  child 
who  should  be  a  son  to  be  paid  or  transferred  to  him  at  his  age  of  twenty-one  j'ears 
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or  to  his  executors  or  administrators  if  he  should,  die  under  the  age  of  twenty-one 
years  leaving  issue,  and  the  share  of  such  child  being  a  daughter  to  be  paid  and 
transferred  to  her  at  the  age  of  twenty-one  years  or  on  the  day  of  her  marriage, 
whichever  should  first  happen,  in  case  such  ages  or  daj's  should  not  arrive  in  the 
lifetime  of  them  the  said  Charles  Chapman  and  Mary  his  wife  or  either  of  them,  but 
if  such  ages  or  days  should  arrive  in  the  lifetime  of  them  or  either  of  them,  as  soon 
as  conveniently  might  be  after  the  decease  of  the  survivor  of  them,  with  the  interest 
dividends  and  produce  thereof  from  the  time  of  such  decease.  And  the  testator 
declared,  that  all  and  every  the  share  and  shares  provided  for  the  said  children  of 
the  said  C  W.  Chapman  respectively  should  be  considered  as  vested  interests  in  such 
of  them  who,  being  a  son  or  sons  should  live  to  attain  the  age  of  twenty-one  years  or 
die  before  that  age  leaving  issue,  and  being  a  daughter  should  live  to  attain  that  age 
or  be  married.  And  the  testator  further  declared  that  if  any  such  the  child  or 
children  of  the  said  C.  W.  Chapman  should  depart  this  life  without  having  attained 
a  vested  interest  in  his  or  her  share  of  the  said  Bank  annuitie.s,  the  share  of  every 
such  child  so  dying  should  accrue  and  belong  unto  the  survivors  or  survivor  of  the 
said  children  if  more  than  one  in  equal  shares,  and  should  become  vested  and  be  paid 
or  transferred  at  such  ages  or  times  and  in  such  manner  as  was  before  directed 
concerning  his  her  or  their  original  share  and  shares  respectively,  and  that  all  and 
every  the  share  and  shares  which  should  thus  accrue  to  any  such  surviving  child, 
in  case  any  such  surviving  child  should  afterwards  depart  this  life  without  having 
attained  a  vested  interest  in  his  or  her  accruing  share  or  .shares,  should  from  time  to 
time  be  subject  to  such  and  [45]  the  like  right  of  accruer  or  survivorship  unto  and 
for  the  benefit  of  the  survivors  or  survivor  of  the  said  children  as  was  declared 
concerning  the  original  share  and  shares  of  such  child  or  children  so  dying  as 
aforesaid.  And  the  testator  further  declared,  that  if  there  should  not  be  any  child 
or  children  of  the  said  Charles  William  Chapman  living  at  the  time  of  the  decease 
of  the  survivor  of  them  the  said  Charles  Chapman  and  Mary  his  wife,  or  being  such 
if  no  such  child  should  live  to  attain  a  vested  interest  in  the  said  Bank  annuities, 
then  and  in  such  ca.se  the  said  Bank  annuities  so  to  be  set  apart  and  invested  or  so 
much  thereof  as  should  not  have  been  applied  or  disposed  of  for  the  purposes  aforesaid 
should  from  and  immediately  after  the  decease  of  the  survivor  of  them  the  said 
Charles  Chapman  and  Mary  his  wife  sink  into  and  become  part  of  his  residuary 
estate  and  effects  thereinafter  disposed  of. 

And  the  testator  then  proceeded  as  follows : — "  And  as  to  and  concerning  the 
residue  or  surplus  of  the  rents  issues  and  profits  of  my  said  freehold  copyhold  and 
leasehold  estates  and  of  the  monies  to  arise  from  the  sale  of  such  parts  thereof  as 
shall  be  sold  as  aforesaid  and  of  my  said  personal  estate  and  effects  and  the  produce 
thereof  from  time  to  time  remaining  over  and  above  what  shall  be  sufficient  to  answer 
the  several  purposes  aforesaid,  I  will  that  they  my  .said  trustees  and  the  survivors  and 
survivor  of  them  and  the  heirs  executors  and  administrators  of  such  survivor  do  and 
shall  from  time  to  time  permit  and  suffer  the  same  to  accumulate  for  the  benefit  of  the 
several  persons  to  and  in  trust  for  whom  the  said  estates  and  premises  are  hereinafter 
devised  and  bequeathed,  and  do  and  shall  for  that  purpose  lay  out  and  invest  the  same 
from  time  to  time  as  and  when  the  same  shall  be  received  in  the  joint  names  of  them 
the  said  trustees  and  of  the  survivors  and  survivor  of  them  [46]  and  of  the  executors 
or  administrators  of  such  survivor  in  some  of  the  public  stocks  or  funds  or  in  Govern- 
ment or  real  securities  in  England,  and  do  and  shall  from  time  to  time  receive  and 
take  the  dividends  interest  and  annual  profits  thereof  and  again  place  out  and  invest 
the  same  in  .such  or  the  like  stocks  funds  and  securities,  and  so  from  time  to  time  as 
occasion  shall  be  or  require  until  the  period  of  distribution  hereinafter  mentioned  and 
expressed,  and  with  full  power  for  them  my  said  trustees  and  the  survivors  and 
survivor  of  them  and  the  heirs  executors  and  administrators  of  such  survivor  from 
time  to  time  and  when  and  as  they  think  proper  to  call  in  alter  and  vary  any  of  the 
stocks  funds  or  securities  in  or  upon  which  my  said  estate  and  effects  or  the  produce 
thereof  or  any  part  or  parts  thereof  are  or  shall  or  may  be  at  any  time  invested. 
And,  subject  to  the  several  trusts  aforesaid,  I  will  and  direct  that  they  my  said 
trustees  and  the  survivors  and  survivor  of  them  and  the  heirs  executors  and 
administrators  of  such  survivor  shall  stand  seised  and  possessed  of  and  interested  in  all 
and  every  my  .said  freehold  copyhold  or  leasehold  estates  hereinbefore  devised  and 
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bequeathed  or  intended  so  to  be  and  of  and  in  the  monies  to  arise  and  be  received 
from  the  sale  of  such  parts  thereof  as  shall  be  sold  under  the  aforesaid  trusts,  and  of 
and  in  my  said  personal  estate  and  effects  and  the  produce  thereof  and  of  and  in  all 
accumulations  of  my  said  real  and  personal  estate  and  effects  and  the  rents  issues 
dividends  and  profits  thereof  and  all  other  my  estate  and  effects  whatsoever,  the 
whole  of  which  I  direct  shall  for  the  purpose  of  distribution  be  considered  as  personal 
estate,  in  trust  to  divide  the  same  into  two  equal  half  parts  or  shares,  and  to  pay  or 
transfer  one  of  such  half  parts  or  shares  unto  and  amongst  all  and  every  the  child  or 
children  of  my  said  granddaughter  Frances  Edwards  and  their  respective  executors 
administrators  [47]  and  assigns  in  equal  shares  and  proportions  as  tenants  in  common, 
and  if  but  one,  the  whole  to  such  one  his  or  her  executors  administrators  or  assigns, 
and  also  to  pay  or  transfer  the  remaining  half  part  or  share  thereof  unto  and 
amongst  all  and  every  the  child  or  children  of  my  said  nephew  Charles  W.  Chapman 
and  their  respective  executors  administrators  or  assigns  in  equal  shares  as  tenants  in 
common,  and  if  but  one  the  whole  to  such  one  his  or  her  executors  administrators  and 
assigns,  the  share  of  each  child  of  my  said  granddaughter  and  of  my  said  nephew  who 
shall  be  a  son  to  be  conveyed  paid  or  transferred  to  him  at  his  age  of  twenty -one 
years  or  to  his  heirs  executors  or  administrators  if  he  shall  die  under  the  age  of 
twenty-one  years  leaving  issue,  and  the  share  of  each  child  being  a  daughter  to  be 
conveyed  paid  or  transferred  to  her  at  her  age  of  twenty-one  years  or  on  the  day  of 
her  marriage  whichever  should  first  happen,  in  case  such  ages  or  days  shall  not  arrive 
in  my  lifetime,  but  if  such  ages  or  days  shall  arrive  in  mj^  lifetime  then  as  soon  as 
conveniently  may  be  after  my  decease,  with  the  accumulated  rents  interests  dividends 
and  profits  thereof  from  the  time  of  my  decease.  And  I  do  hereby  declare,  that  all 
and  every  the  share  and  shares  hereinbefore  by  me  provided  for  the  said  children  of 
my  nephew  Charles  W.  Chapman  and  of  my  said  granddaughter  Frances  Edwards 
respectively  shall  be  considered  as  vested  interests  in  such  of  them  who,  being  a  son 
or  sons  shall  live  to  attain  the  age  of  twenty-one  years  or  die  before  that  age  leaving 
issue,  and  being  a  daughter  or  daughters  shall  live  to  attain  that  age  or  be  married. 
And  I  do  hereby  further  declare,  that  if  any  such  child  or  children  shall  depart  this 
life  without  having  attained  a  vested  interest  in  his  or  her  share  of  the  said  trust 
estate  and  premises,  the  share  of  each  such  child  so  dying  shall  accrue  and  belong 
unto  the  survivors  or  survivor  of  the  said  children  and  the  heirs  executors  [48] 
and  .administrators  of  such  survivors  if  more  than  one  in  equal  shares,  and  shall 
become  vested  and  be  conveyed  paid  and  transferred  at  such  ages  or  times  and  in 
such  manner  as  is  hereinbefore  directed  concerning  his  her  or  their  original  share  or 
shares  respectively  :  and  also  that  all  and  every  share  or  shares  which  by  virtue  of 
this  proviso  shall  accrue  to  any  such  surviving  child  in  case  any  such  surviving  child 
shall  depart  this  life  without  having  attained  a  vested  interest  in  his  or  her  accruing 
share  or  shares  shall  from  time  to  time  be  subject  to  such  and  the  like  right  of 
accruer  or  survivorship  unto  or  for  the  benefit  of  the  survivors  or  survivor  of  the 
said  children  as  hereinbefore  is  declared  concerning  the  original  .share  and  shares  of 
such  child  or  children  so  dying  as  aforesaid.  And  I  do  hereby  further  direct  and 
declare,  that  in  case  there  shall  not  be  any  children  or  child  of  the  said  C.  W. 
Chapman  and  of  my  said  granddaughter  Frances  Edwards,  or  of  either  of  them,  or 
being  such  if  all  such  children  shall  depart  this  life  without  having  attained  any 
vested  estate  and  interest  in  my  said  trust  estate  and  premises  or  any  part  thereof, 
then  and  in  such  case  they  my  said  trustees  and  the  survivors  and  survivor  of  them 
and  the  heirs  executors  and  administrators  of  such  survivor,  shall  stand  seised 
and  possessed  of  and  interested  in  my  said  real  and  personal  estate  and  effects  or 
so  much  thereof  as  shall  not  have  been  applied  for  the  purposes  aforesaid,  in 
trust  for  mj'  own  right  heirs  and  next  of  kin  according  to  the  respective  natures 
and  qualities  thereof  and  to  and  for  and  upon  no  other  trust  intent  and  purpose 
whatsoever." 

And  the  will  contained  a  power  for  the  appointment  of  new  trustees,  and  a 
declaration  as  to  the  indemnity  of  the  trustees,  and  their  reimbursing  to  themselves 
their  costs,  charges,  and  expenses  :  and  the  testator  nominated  and  appointed  G.  Priest, 
W.  Tuck,  and  G.  Yeatherd  executors  of  his  will. 

[49]  The  testator  died  on  the  19th  November  1826.  Charles  William  Chapman, 
the  testator's  nephew,  died  on  the  10th  September  1836,  leaving  four  children,  three 
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of  whom  were  born  in  the  testator's  lifetime,  and  one  within  iive  months  after  his 
death  ;  and  as  to  the  shares  of  these  in  the  property  under  the  will  no  question  was 
now  made.  Frances  Edwards,  the  granddaughter,  never  married ;  and  the  present 
suit  was  instituted  to  obtain  the  opinion  of  the  Court  on  the  construction  to  be  put 
on  the  dispositions  contained  in  the  will  in  favour  of  her  children. 

The  bill  was  filed  in  October  1847,  by  Frances  Edwards,  who  was  then  between 
fifty  and  sixty  years  of  age,  as  Plaintiff,  and  to  it  the  trustees  of  the  will,  C.  T. 
Edwards  who  was  the  testator's  grandson  and  heir  at  law  and  customary  heir, 
T.  Edwards  (he  together  with  the  Plaintiff  and  C.  T.  Edwards  being  the  next  of  kin 
of  the  testator),  and  the  children  of  C.  W.  Chapman  were  made  Defendants ;  and  it 
raised  the  point,  whether  the  trust  for  accumulation  relating  to  the  rents  &c.,  of  the 
moiety  of  the  freehold,  copyhold,  and  leasehold  estate,  and  the  residuary  personal 
estate,  and  the  produce  thereof,  devised  and  bequeathed  for  the  benefit  of  the 
children  of  the  Plaintiff,  was  not  void,  so  far  as  such  period  of  accumulation  exceeded 
twenty-one  years  from  the  testator's  death,  namely,  the  19th  November  1847  ;  and 
whether  the  rents  &c.,  from  the  said  moiety,  and  from  the  legal  accumulations  thereof 
from  the  expiration  of  the  said  twenty-one  years  until  the  moiety  was  disposed  of 
by  the  will  did  not  belong  as  to  personalty  to  the  Plaintiff  and  C.  T.  P^dwards  and 
T.  Edwards  as  next  of  kin  of  the  testator,  and  as  to  realty  to  C.  T.  Edwards  as 
heir  at  law. 

The  cause  was  heard  in  May  1849,  when  certain  inquiries  were  directed.  The 
Master  made  his  report  [50]  on  the  12th  August  1852,  finding,  among  other  things, 
the  various  facts  as  to  the  state  of  the  testator's  family  above  mentioned. 

On  the  10th  March  18-53,  the  cause  came  on  upon  further  directions  before  the 
Master  of  the  Rolls,  when  His  Honour  made  a  decree,  declaring  that  the  trusts  for 
accumulation  of  or  relating  to  the  residue  or  surplus  of  the  rents,  issues,  and  profits 
of  the  moiety  of  the  freehold,  copyhold,  and  leasehold  estates,  and  the  residuary 
personal  estate  of  the  testator,  and  the  produce  thereof,  respectively  devised  and 
bequeathed  unto  or  for  the  benefit  of  the  child  or  children  of  the  Plaintiff  Frances 
Edwards  were  void,  so  far  as  the  period  of  accumulation  directed  by  the  will 
exceeded  the  term  of  twenty-one  years  from  the  testator's  death,  and  that  such  trusts 
for  accumulation  accordingly  ceased  in  the  month  of  December  1847  ;  and  declaring 
that  the  rents,  issues,  profits,  and  incomes,  which  had  arisen  or  might  arise  from  the 
said  moiety,  and  from  the  legal  accumulations  thereof,  from  and  after  the  expiration 
of  the  .said  term  of  twent3'-one  years  until  the  said  moiety  should  become  actually 
vested,  were  undisposed  of  by  the  will,  and  that  the  same,  so  far  as  they  had  arisen 
or  might  arise  from  the  testator's  personal  estate  and  from  the  legal  accumulations 
thereof,  belonged  to  and  were  divisible  between  the  Plaintiff  and  C.  T.  Edwards  and 
T.  Edwards  as  the  next  of  kin  of  the  testator  in  equal  shares  and  proportions,  and 
that  the  same,  so  far  as  they  had  arisen  or  might  arise  from  the  testator's  freehold 
and  copyhold  estates  and  from  the  legal  accumulations  thereof,  belonged  to  C.  T. 
Edwards  as  the  heir  at  law  and  customary  heir  of  the  testator.  In  delivering  judg- 
ment, His  Honour  remarked  that  the  two  cases  of  Bairingtm  v.  Liddell  (2  De  G.  Mac. 
&  G.  480)  and  Middleton  v.  Losh  (17  Jur.  175)  produced  consi-[51]-derable  embarrass- 
ment in  his  mind,  because  he  thought  it  impossible  to  reconcile  those  two  cases  with 
some  of  the  cases  cited  in  them  and  a  number  of  other  cases  to  be  found  in  the 
books.  His  Honour  concluded  by  saying, — "  I  propose  to  adhere  to  the  decisions  as 
they  existed  prior  to  the  decision  of  Bairinf/hn  v.  Liddell,  and  at  the  same  time  that 
I  express  my  opinion  I  have  a  strong  desire  and  wish  that  the  matter  should  be 
carried  further,  and  that,  if  possible,  the  opinions  of  both  the  Lord  Chancellor  and 
the  Judges  of  the  Court  of  Appeal  should  be  obtained,  for  the  purpose  of  settling  the 
question,  which,  as  is  evident  from  all  the  previous  authorities,  it  had  been  considered 
to  be  up  to  the  time  of  the  last  case,  but  which  that  case  decidedly  unsettled.  I  am  of 
opinion  that  in  this  case  the  statute  applies,  and  that  there  has  been  a  void  accumula- 
tion, void  for  excess,  with  respect  to  one  half  of  the  property." 

The  children  of  C.  W.  Chapman  now  appealed  from  the  decision  of  the  Master  of 
the  Rolls,  and  the  case  was  directed  to  be  heard  before  the  full  Court  of  Appeal. 

Mr.  R.  Palmer  and  Mr.  Surrage,  for  the  Appellants.  They  submitted,  generally, 
whether,  upon  the  construction  of  the  will,  the  case  was  one  really  obnoxious  to  the 
Thellusson  Act ;  but  admitting  it  to  be  so,  they  insisted  that  it  was  within  the  terms 
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of  the  exception  contained  in  the  second  section.  They  contended  that  the  provision 
made  for  the  children  of  Mrs.  Edwards  was  a  portion  for  the  children  of  a  person 
taking  an  interest  under  the  devise  ;  that  the  word  "  portion  "  conveyed  the  ideas  of 
provision  and  distribution  ;  that  it  was  impos.sible  to  distinguish  the  present  case 
i'rom  that  of  Barrini/ton  v.  Liddell  (2  De  G.  Mac.  &  G.  480),  and  that  consequently 
the  accumulation  must  [52]  be  held  to  be  legal.  They  referred  to  and  commented 
■on  the  cases  of  Ei/re  v.  Maisden  (2  Keen,  564),  Halfonl  v.  Stains  (16  Sim.  488),  Bourne 
V.  Bucktan  (2  Sim'.  N.  S.  91),  Beech  v.  Lord  Si.  Vincent  (3  De  G.  &  S.  678),  Jones  v. 
Maggs  (9  Hare,  605),  Morgan  v.  3Iorgan  (20  Law  J.  Chanc.  109  :  4  De  G.  &  S.  164), 
Jfiddleton  v.  Losh  (17  Jur.  175;  22"Law  J.  Chanc.  422),  Shaiu  v.  Bhodes  (1  Myl.  & 
Cr.  135),  S.  C.  on  appeal  sub  nomine  Evans  v.  Hellier  (5  01.  &  Fin.  114).  They 
submitted  further,  that  if  the  accumulation  in  question  was  to  be  held  void  the 
■children  of  C.  W.  Chapman  would,  on  the  true  construction  of  the  will,  become 
■entitled. 

Mr.  Stevens  appeared  for  the  trustees  of  the  will,  but  took  no  part  in  the  argument. 

Mr.  Roupell  and  Mr.  Sheffield,  for  the  Plaiutift",  supported  the  decision  of  the 
Master  of  the  Rolls.  They  submitted,  first,  that  the  present  was  not  the  case  of 
Si  portion  within  the  meaning  of  the  exception  ;  and  secondly,  that  assuming  the 
accumulation  to  be  void,  the  heir  at  law  and  next  of  kin  were  entitled  from  the 
expiration  of  the  twenty-one  years.  On  the  first  point,  they  drew  attention  to  the 
fact  that  the  gift  in  question  was  a  share  of  the  general  residue  and  that  the  parent 
Mrs.  Edwards  took  no  interest  in  it,  the  bequest  made  to  her  in  the  will  being 
.specific  and  quite  distinct  from  that  of  the  residue.  They  urged  that  the  exceptions 
in  the  second  section  of  the  statute  must  be  construed  strictly,  and  not  in  such  a 
way  as  to  abrogate  indirectly  all  the  prohibitions  contained  in  the  first  section  ;  that 
though  it  might  not  be  easy  to  define  [53]  exactly  the  meaning  of  the  word  "portion," 
yet  that  there  was  a  technical  sense  attaching  to  it,  which  might  be  gathered  from 
such  cases  as  Freemanth  v.  Bankes  (5  Ves.  79),  Trimmer  v.  Bai/ne  (7  Ves.  508),  Ex  parte 
Bi/e  (18  Ves.  140),  U'etherhii  v.  Dixon  (19  Ves.  407),  Monckx.  Lord  Monck  (1  Ball  & 
Beat.  298),  and  Bi/ni  v.  Lockijer  (5  Myl.  &  Cr.  29),  and  that  the  Legislature  could  not 
be  considered  as  using  the  word  in  any  manner  inconsistent  with  that  technical 
signification  ;  that  whether  a  gift  by  will  was  to  be  treated  as  a  portion  must  depend 
on  the  nature  of  the  gift  itself,  and  that  a  mere  provision  for  a  person  did  not,  apart 
from  other  circumstances,  constitute  a  portion.  They  contended  that  the  gift  of  a 
general  residue  did  not  fall  within  any  meaning  which  could  attach  to  the  term 
portion,  and  if  so,  that  the  exception  in  the  second  section  of  the  Act  did  not  apply 
to  the  present  case  ;  and  the}'  referred  to  the  word  "  raising  "  used  in  the  section  as 
helping  this  view,  the  term  being  inapplicable  to  the  gift  of  a  share  of  the  corpus 
of  property,  but  naturally  applying  to  the  creation  of  a  fund  by  the  process  of 
accumulation.  They  then  commented  on  the  cases  of  Ei/re  v.  Marsden  (2  Keen,  564), 
Shaw  V.  Bhodes  (1  Myl.  &  Cr.  135),  S.  C.  on  appeal  sub  nomine  Evans  v.  Hellier  (5  CI. 
&  Fin.  114),  Halford  v.  Stains  (16  Sim.  488),  Beech  v.  Lord  St.  Vincent  (3  De  G.  &  S. 
678),  Morgan  v.  Morgan  (20  Law  J.  Chanc.  109:  4  De  G.  &  S.  164),  Bourne  v. 
Buckton  (2  Sim.  N.  S.  91),  and  Jones  v.  Maggs  (9  Hare,  605),  as  .shewing  the  meaning 
of  the  word  portion,  and  remarked  that  in  Barrington  v.  Liddell  (2  De  G.  Mac  &  G. 
480)  there  was  no  doubt  as  to  the  gift  in  question  being  a  portion,  and  that  therefore 
that  case,  as  well  as  Middleton  v.  Losh  (17  Jur.  175),  [54]  which  followed  it,  was  not 
in  conflict  with  the  previous  decisions.  They  also  mentioned  Turner  v.  Frederick 
(5  Sim.  466),  Elhorne  v.  Goode  (14  Sim.  165),  TVildes  v.  Darics  (22  Law  J.  Chanc.  495), 
and  the  case  of  Burt  v.  Sturt  (17  Jur.  728)  before  the  Vice-Chancellor  Sir  W.  Page 
Wood,  from  whose  judgment  in  which  they  read  passages  stating  the  facts  of,  and 
explaining  the  decision  in,  Barrington  v.  Liddell. 

On  the  second  point,  namely,  the  right  of  the  heir  and  next  of  kin  to  the  accumu- 
lations after  the  twenty -one  years,  assuming  the  direction  in  question  to  be  void 
subsequently  to  that  period,  they  cited  (rriffiihs  v.  Vere  (9  Ves.  127),  Longdon  v.  Simson 
(12  Ves.  29.5),  Egre  v.  Marsden  (2  Keen,  bU),  Ellis  v.  Maxwell  (3  Beav.  587),  Skri/msher 
V.  Northcote  (1  Swanst.  566). 

[The  Lord  Justice  Knight  Bruce  referred  to  McDonald  v.  Bri/ce  (2  Keen,  276). 

Mr.  G.  Simpson  appeared  for  the  heir  at  law,  and  supported  the  decree  appealed 
from. 
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Mr.  R.  Palmer  replied.  He  denied  the  applicability  to  the  construction  of  the 
Thellusson  Act  of  the  cases  cited  on  the  other  side  as  to  the  meaning  of  the  word 
"portion,"  observing,  that  they  all  related  to  the  doctrine  of  satisfaction  of  a  portion 
by  a  legacy  and  to  double  portions.  He  cited  Jacob's  Law  Dictionary,  as  shewing 
that  the  natural  sense  of  the  word  portion  was  a  part  of  something  to  be  divided  [55] 
belonging  to  a  person  entitled  to  share,  and  he  contended  that  there  was  no  reason 
for  holding  that  the  statute  intended  to  use  the  word  in  a  more  restricted  and 
technical  sense.  He  referred  to  Fojvi/s  v.  Mansfield  (.3  Myl.  &  Cr.  359),  as  illustrating 
the  intention  of  the  statute,  in  requiring  the  testator  to  give  an  interest  to  the  parent 
of  the  children  for  whom  portions  were  directed  to  be  raised. 

The  Lord  Chancellor.  This  is  a  case  of  very  great  difficulty,  arising  out  of 
what  is  unfortunately  the  loose  way  in  which  the  Legislature  has  been  in  the  habit 
of  expressing  its  will  (a  reproach  which  I  am  afraid  has  not  become  less  in  modern 
times),  for  nothing  can  be  less  creditable  than  the  mode  in  which  the  Act  in  question, 
commonl}''  called  Lord  Loughborough's  Act,  was  drawn  up.  I  will  now,  however, 
state  the  conclusion  to  which  I  have  arrived  upon  the  case  before  the  Court. 

The  testator  by  his  will  gives  certain  real  estate  for  the  benefit  of  his  grand- 
daughter Frances  Edwards  for  life,  then  for  her  children,  with  remainder  over  to 
the  children  of  his  nephew  C.  W.  Chapman  in  the  same  way  as  he  had  given  to  them 
a  share  of  his  residuary  estate  :  he  then  gives  an  annuity  of  £200  to  his  nephew,  and 
bequeaths  other  legacies.  He  then,  after  directing  that  as  to  the  annuity,  if  there 
should  be  no  children  of  C.  W.  Chapman,  it  should  form  part  of  and  sink  into  the 
residue,  disposes  of  his  residuary  estate  in  the  following  manner ;  "  And  as  to  and 
concerning  all  the  residue  or  surplus  of  the  rents,  issues,  and  profits  of  my  .said  free- 
hold, copyhold,  and  leasehold  estates,"  &c.  [His  Lordship  here  read  the  passages  from 
the  will  above  set  out]. 

[56]  The  testator  died  in  the  year  1826,  at  which  time  his  granddaughter  was 
a  lady  of  twenty-five  or  thirty  years  of  age,  and  his  nephew  a  married  man.  The 
nephew  had  several  children,  and  as  to  their  shares  in  the  testator's  property  no 
question  is  now  raised  :  the  present  discussion  relates  only  to  that  portion  left  to 
the  children  of  the  Plaintiff  Miss  Edwards.  Twenty-one  years  of  the  accumulation 
ended  in  IS-tT,  and  the  Plaintiff  having  never  been  married,  and  being  now  at  a 
period  of  life  when  it  may  be  said  to  be  impossible  that  she  can  have  children,  the 
<[uestion  arises  as  to  what  is  to  be  done  with  the  moietj'  of  the  residue  that  has  been 
accumulated. 

Under  the  first  clause  of  the  Thellusson  Act,  the  direction  is  that  no  person  shall, 
after  the  passing  of  the  Act,  "  by  any  deed  or  deeds,  surrender  or  surrenders,  will, 
codicil,  or  otherwise  howsoever,  settle  or  dispose  of  any  real  or  personal  property  so 
and  in  such  manner  that  the  rents,  issues,  profits,  or  produce  thereof  shall  be  wholly 
or  partially  accumulated  for  any  longer  term  than  the  life  or  lives  of  any  such 
grantor  or  grantors,  settlor  or  settlors "  (we  have  nothing  to  do  with  that),  "  or 
the  term  of  twen,ty-one  years  from  the  death  of  any  such  grantor,  settlor,  devisor, 
or  testator."  If  the  Act  had  ended  here  it  is  quite  clear  that  the  accumulation  could 
only  have  been  directed  up  to  the  year  1847,  being  twenty-one  years  from  the  death 
of  this  testator ;  but  then  comes  the  second  section,  which  creates  the  embarrassment 
in  which  Courts  of  Justice  have  more  than  once  felt  themselves  placed  ; — "  Provided 
always,  and  be  it  enacted,  that  nothing  in  this  Act  contained  shall  extend  to  any 
provision  for  payment  of  debts"  (that  we  have  nothing  to  do  with),  "or  to  any 
provision  for  raising  portions  for  any  child  or  children  of  any  grantor,  settlor,  or 
devisor,  or  any  child  [57]  or  children  of  any  person  taking  any  interest  under  such 
conveyance,  settlement,  or  devise." 

The  question  thus  is,  whether  the  present  direction  is  a  provision  for  raising 
portions  for  the  children  of  any  person  taking  an  interest  under  this  devise.  It  is  a 
provision  for  the  benefit  of  the  possible  children  of  the  testator's  granddaughter 
Frances  Edwards,  and  the  nature  of  the  pi'ovision  is  that  it  is  to  accumulate  during 
her  life  till  those  possible  children  attain  twenty-one.  Is  that  a  provision  for  raising 
portions  for  the  children  of  a  person  taking  an  interest  under  the  devise'? 

Two  objections  are  made  :  it  is  said,  first,  that  this  is  not  a  direction  for  raising 
portions  at  all,  and  that  it  is  an  abuse  of  language  to  speak  of  a  general  gift  of  all 
a  person's   property  to  accumulate   until  a  possible  child  attains  twenty-one,  as  a 
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provision  for  raising  a  portion  for  that  child  ;  and  secondly,  that  it  is  not  a  provision 
for  raising  portions  for  a  child  of  a  person  taking  an  interest  under  that  devise,  for 
although  Miss  Edwards,  who  would  have  been  the  mother  if  there  had  been  children, 
did  take  an  interest  under  the  devise,  it  was  an  interest  not  in  the  property  directed 
to  be  accumulated  but  in  another  estate. 

The  iirst  question  then  is,  how  this  matter  stands  independently  of  authority.  I 
own  that,  independently  of  authority,  I  should  say  that  it  is  impossible  to  treat  such 
a  direction  as  this  as  a  direction  for  raising  portions  for  children.  If  I  am  asked  to 
define  what  the  raising  of  portions  is,  I  confess  myself  in  extreme  embarrassment 
and  difficulty,  which  I  cannot  at  present  surmount.  It  is,  however,  sometimes 
possible  to  say  what  a  thing  is  not,  although  it  may  be  extremely  difficult  to  define 
what  that  thing  is.  Thus,  whether  under  [58]  any  circumstances  the  gift  of  a 
residue  should  be  called  giving  a  portion  I  am  not  now  required  to  decide  ;  but  I 
think  that  a  direction  to  accumulate  all  a  person's  property  to  be  handed  over  to 
some  child  or  children  when  they  attain  twenty-one  can  never  be  said  to  be  a  direc- 
tion for  raising  portions  for  the  child  or  children  ;  it  is  not  raising  a  portion  at  all, 
it  is  giving  everything.  "  Portion  "  ordinarily  means,  as  has  been  observed  during 
the  argument,  merely  a  part  or  a  share,  and  though  I  do  not  know  that  the  gift  of  a 
whole  might  not,  in  some  circumstances,  come  under  the  term  of  a  gift  of  a  portion, 
yet  I  do  not  think  it  comes  within  the  meaning  of  a  portion  in  this  clause  of  the  Act 
which  points  to  the  raising  of  something  out  of  something  else  for  the  benefit  of 
some  children  or  class  of  children.  This  is  the  way  in  which  the  matter  strikes  me  ; 
and  although  I  confess  that  it  certainly  is  not  entirely  satisfactory  to  my  mind,  being 
merely  a  negative  definition,  it  is  sufficiently  satisfactory  to  enable  me  to  act  on  the 
present  occasion,  and  I  accordingly  do  not  think  that  a  gift  of  a  residue  to  accumu- 
late is  a  provision  for  the  raising  of  portions  within  the  meaning  of  the  second  section 
of  the  Act.  In  truth,  if  it  were  so,  the  whole  Act  would  fall  to  the  ground  at  once. 
It  has  indeed  been  often  remarked,  that  the  Act  is  very  easily  evaded  ;  but  if  every 
direction  for  accumulation  for  a  child  was  a  portion,  the  intention  of  the  Legislature, 
which  was  to  prevent  accumulations,  such  accumulations  being  most  frequently 
directed  for  the  benefit  of  children,  would  be  entirely  defeated.  There  is  certainly 
the  other  safeguard  which  the  clause  imposes,  namely,  that  the  children  in  whose 
favour  the  accumulation  may  possibly  be  made  are  the  children  of  some  person 
taking  an  interest  under  the  will ;  but  applying  to  this  the  argument  which  has 
been  used,  that  it  is  confined  to  the  case  of  the  children  of  a  person  taking  an  interest 
in  the  same  property,  it  is  [59]  clear  that  where  residue  is  directed  to  accumulate,  if 
the  parents  take  an  interest  in  anything  they  take  an  interest  in  the  same  property 
in  the  only  possible  sense  that  could  be  attributed  to  the  words,  because  what  is 
directed  to  be  accumulated  is  all  except  the  interest  given  to  the  parent.  I  think, 
therefore,  that  whether  the  proposition  be  right  that  the  parents  must  take  an 
interest  in  the  same  property,  or  whether  it  be  sufficient  that  they  take  an  interest 
in  any  property,  that  question  does  not  arise  in  a  case  where  the  accumulated  fund 
is  a  residue,  because  of  necessity  if  the  parents  take  any  interest  they  take  an 
interest  in  what  must  be  considered  the  same  property  as  that  which  is  the  subject- 
matter  of  accumulation.  I  cannot,  then,  come  to  any  other  conclusion  than  this, 
that  a  direction  to  accumulate  residue  for  the  benefit  of  an  infant  is  not  a  provision 
for  raising  portions  for  the  child  within  the  meaning  of  the  section  in  question. 
That  was  the  view  that  was  taken  of  this  statute  by  Sir  Richard  Kindersley  in  the 
case  of  Bourne  v.  Buckton  (2  vSini.  N.  S.  91),  and  I  entirely  concur  in  the  observations 
there  made  by  His  Honour,  which  seem  to  me  to  be  well  founded. 

It  is  however  said,  that  in  holding  the  present  case  not  to  be  within  the  section 
of  the  Act,  we  are  militating  against  the  high  authority  of  my  very  learned  prede- 
cessor, Lord  St.  Leonards,  who  is  supposed  to  have  decided  the  contrary  in  Barrington 
V.  Liddell  (2  De  G.  Mac.  &  G.  480),  and  I  observe,  that  in  giving  judgment,  the 
Master  of  the  Rolls  is  represented  to  have  said  that  he  felt  himself  under  the 
necessity  of  deciding  either  against  Barrington  v.  Liddell  or  against  a  long  series  of 
authorities  in  a  contrary  direction,  and  observations  are  attributed  to  His  Honour 
to  the  effect,  that  when  a  course  of  decisions  has  [60]  long  prevailed,  it  is  infinitely 
better  to  adhere  to  them  than  to  consider  whether  they  were  right  in  the  first 
instance.     I  do  not,  however,  quite  go  along  with  His  Honour  in  that,  for  I  do  not 
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see  the  long  series  of  authorities  that,  if  I  had  thought  that  Banington  v.  Liddell  was 
a  decisive  authority  on  the  subject  would  have  made  it  difficult  for  me  to  follow  it. 
Independently  of  that,  I  think  that  Banington  v.  Lidilell  was  a  perfectly  riglit 
decision ;  but  the  present  case,  in  the  view  which  I  take  of  it,  does  not  come  within 
the  same  class. 

As  to  Barrington  v.  Liddell  I  will  not  speak  with  great  confidence,  knowing  the 
difference  of  opinion  which  existed  on  it,  the  Lord  Justice  Turner  having  taken  one 
view  of  the  case,  and  mj'  Lord  St.  Leonards  having  taken  another.  I  think,  however, 
not  only  that  Lord  St.  Leonards  ought  to  be  an  authority  where  he  has,  on  appeal, 
decided  a  contrary  way  to  the  Court  below,  but  that  his  view  of  the  case  is  likely  to 
be  the  more  accurate,  even  if  I  were  not  to  look  at  it  as  the  decision  of  the  superior 
Court.  The  facts  in  that  case  were  these :  there  was  an  estate  settled  to  the  use 
(omitting  the  preceding  uses)  of  the  present  Lord  Barrington  for  life,  with  remainder 
to  his  first  and  other  sons,  and  with  a  proviso  for  raising  portions  to  an  amount 
varying  according  to  the  number  of  his  younger  children,  but  which,  there  being  a 
large  familj%  turned  out  to  be  £-40,000  :  soon  after  the  marriage  of  Lord  Barrington, 
when  it  was  uncertain  what  the  number  of  children  would  be,  the  late  Bishop  of 
Durham,  his  great  uncle,  made  his  will,  and  by  that  will  provided  for  increasing  the 
value  of  the  settled  estate  by  building  a  mansion  upon  it,  the  sum  left  for  that 
purpose  being  £30,000  :  he  then  directed  his  executors  to  set  apart  a  sum  of  £15,000, 
and  to  accumulate  that  sum  for  the  purpose  of  raising  the  sum  that  should  eventually 
[61]  become  payable  for  portions  under  the  settlement.(l)  What  Lord  St.  Leonards 
decided  was,  that  in  the  first  place  that  was  a  provision  made  by  the  devisor  for  the  [62] 
benefit  of  the  children  of  a  parent  who  took  an  interest,  and  that  it  was  a  direction 
for  the  purpose  of  raising  portions.  I  think,  that  whatever  be  the  definition  of 
portions,  there  can  be  no  doubt  that  this  was  a  direction  for  raising  portions  ;  it  was 
a  direction  to  set  apart  a  sum  in  order  to  raise  the  sum  which  was  charged  by  way 
of  portions.  Lord  St.  Leonards  seems  to  have  thought  that  it  admitted  of  no  sort 
of  doubt.  It  had  previously  been  decided  by  the  Vice-Chancellor  of  England,  in 
the  case  of  Halford  v.  Stains  (16  Sim.  488),  that  portions  meant  portions  alreadj' 
existing.  If  that  be  so,  the  decision  seems  to  be  well  founded  ;  for  there  can  be  no 
possible  doubt  that  the  direction  to  set  apart  the  £15,000,  for  the  purpose  of  clearing 
the  estate  of  the  sum  charged  on  it  by  way  of  portions,  was  the  very  [63]  thing  that 
was  contemplated  by  the  Act :  it  was  a  provision  for  raising  a  sum  of  money  by  way 
of  portions,  according  to  any  possible  interpretation  that  can  be  put  upon  that  word. 
The  only  doubt  was  whether  the  party,  for  the  benefit  of  whose  children  the  portions 
were  to  be  raised,  was  a  person  taking  an  interest  under  the  devise  within  the  mean- 
ing of  the  statute.  I  confess  I  rather  feel  inclined,  on  that  subject,  to  lean  to  the 
observations  made  in  the  House  of  Lords  by  Lord  Lyndhurst  and  Lord  Brougham 
in  the  case  of  Evans  v.  Hellier  (5  CI.  &  Fin.  114) ;  but  I  do  not  mean  to  decide  the 
point,  as  it  does  not  necessarily  arise  in  the  present  case.  Lord  St.  Leonards  was 
clearly  of  opinion,  that  £30,000  given  to  be  expended  on  a  mansion-house  in  improv- 
ing the  estate  settled  as  I  have  mentioned,  was  an  interest  under  the  devise  within 
the  meaning  of  the  statute.  It  seems,  therefore,  to  me,  that  the  Master  of  the  FIolls 
was  not  at  all  embarrassed  by  this  decision,  in  a  case  where,  as  I  interpret  the  statute, 
it  is  quite  clear  there  were  not  portions,  the  fact  of  there  being  portions  being  the 
very  foundation  of  the  decision  in  Barrington  v.  Liddell.  I  have  come,  then,  to  the 
conclusion,  that  the  present  is  not  a  ease  within  the  exception  of  the  .second  section 
of  the  statute,  and,  consequently,  that  the  accumulation  must  be  held  to  terminate 
at  the  end  of  twenty-one  years,  that  is,  in  the  year  1847. 

Then  arises  the  other  question.  The  Master  of  the  Rolls  has  considered,  upon 
the  authority  of  several  cases,  that,  the  accumulation  ending  in  the  year  1847,  the 
subsequent  rents  and  profits  are  to  go  to  the  next  of  kin  and  heir  at  law  as  undisposed- 
of  parts  of  the  residue.  I  think,  also,  that  in  this  the  Master  of  the  Rolls  was 
perfectly  right,  and  I  come  to  that  conclusion  upon  both  [64]  precedent  and  authority 
beginning,  as  I  conceive,  in  the  time  of  Lord  Eldon. 

The  first  question  is,  whether  there  are  in  this  case  any  cross-remainders,  or  rather 
limitations  in  the  nature  of  cross-remainders,  that  is,  whether  on  the  failure  of  the 
issue  of  Miss  Edwards,  if  she  should  die  without  having  any  child  that  should  attain 
twenty-one,  her  share  in  that  portion  of  the  accumulation  which  was  to  have  been 
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made  for  the  benefit  of  her  children  is  to  go  over  to  the  children  of  the  nephew.  If 
there  are  no  cross-limitations,  cadet  qucestio,  for  then  the  income  of  Miss  Edwards  after 
1847  must,  under  any  view  of  the  case,  go  to  the  heir  at  law  and  next  of  kin  :  if  it  is 
undisposed  of  it  goes  to  them  as  undisposed-of  residue,  and  if  the  ulterior  disposition, 
which  is  to  the  testator's  heir  at  law  and  next  of  kin,  is  accelerated,  it  goes  to  them  by 
virtue  of  that  disposition.  If  there  are  cross-limitations,  the  children  of  C.  W. 
Chapman  take,  in  case  Miss  Edwards  should  die  without  a  child  attaining  a  vested 
interest. 

For  the  purpose  of  construing  the  limitation,  I  must  look  at  it  just  as  if  the  person 
taking  had  been  a  man  instead  of  a  woman  ;  and  I  must  therefore  consider  that,  at 
the  date  of  the  testator's  will,  whether  Miss  Edwards  would  have  a  child  could  not 
be  ascertained  till  after  her  death,  unless  she  had  a  child  taking  a  vested  interest  in 
her  lifetime.  It  is  an  executory  bequest  to  the  children  of  C.  \V.  Chapman  in  case 
the  Plaintiff,  Miss  Edwards,  should  die  and  have  no  child  attaining  twenty-one. 
This  is  clearly  good  to  carry  the  corpus  whenever  the  event  happens,  that  is,  on  the 
death  of  the  Plaintiff  never  having  had  a  child.  I  am  assuming  that,  on  the  true 
construction  of  the  will,  there  are  cross-limitations  and  that  the  corjnis  would  go  over 
to  the  children  of  C.  W.  Chapman.  How  is  it,  [65]  then,  as  to  the  interest?  I 
think,  upon  the  authorities,  that  the  will  must  be  read  as  if  it  had  directed  first,  that 
the  income  should  be  accumulated  for  twenty-one  years,  and  then  added  to  the 
corpus  (that  would  be  good),  and  then  had  directed  that  the  accumulation  should  go 
on  until  the  event  happened  the  happening  of  which  was  to  carry  the  corpus  to  the 
ultimate  legatees :  that  would  be  bad,  and  the  will  must  be  construed  as  if  there  was 
no  such  direction  ;  and  the  consequence  is  that  there  is  an  intestacy.  This  seems  to 
me  clearly  to  have  been  the  opinion  of  Lord  Eldon  in  Griffiths  v.  Fere  (9  Ves.  127). 
Lord  Elldon  there  says,  "  Such  being  supposed  to  be  the  capacity,  which  every 
testator  and  grantor  had,"  that  was,  to  accumulate  during  all  the  period  during 
which  the  vesting  was  suspended,  "  this  Act  passed ;  and  I  believe,  it  was  consider- 
ably altered  from  what  it  was,  when  introduced  in  the  House  of  Lords ;  having 
received  alterations  in  both  Houses  which  were  not  foreseen.  But  I  believe,  the 
object  of  those  who  introduced  it,  and  the  idea  of  all,  was,  that  in  general,  if  not  in 
all  cases,  those  rents  and  profits  would  have  gone,  not  to  persons  claiming  by  disposi- 
tion, but  by  the  effect  of  the  Act,  striking  out  of  the  will  the  direction  for  accumula- 
tion, to  those  entitled  by  intestacy  ;  for,  if  literally  pursued,  the  testator  might  give 
his  estate  to  a  person,  not  to  take  till  the  e.xpiration  of  twenty-one  years  after  a  life 
in  being ;  and  if  he  said  nothing  about  accumulation,  the  rents  and  profits  would  be 
undisposed  of :  if  he  directed  what  the  Act  authorizes  him  to  direct,  that  for  the  first 
twenty-one  years  after  his  death  there  should  be  accumulation,  at  the  end  of  that 
time  there  might  be  a  very  long  period,  during  which  the  rents  and  profits  would  go 
to  no  one  by  the  disposition  ;  but  in  the  case  of  real  estate  would  belong  to  the  heir ; 
and  in  the  ca.se  [66]  of  personal  estate,  unless  there  was  an  express  disposition  of 
what  was  not  before  dispo.sed  of,  to  the  next  of  kin."  That  was  the  opinion  of  Lord 
Eldon,  and  Lord  Langdale  acted  on  it  in  McDonald  v.  Brtjce  (2  Keen,  276),  and  Efire 
V.  Marsden  (2  Keen,  564) :  in  both  of  those  cases  he  directed  the  excess  of  accumula- 
tion to  go  as  in  the  case  of  intestacy.  In  the  subsequent  case  of  Ellis  v.  Maxwell 
(3  Beav.  587),  decided  by  the  same  learned  Judge,  the  excess  went  to  the  residuary 
legatee,  there  being  in  that  case  a  gift  of  everything  not  eft'ectually  disposed  of  by 
the  prior  clause  of  the  will.  In  the  present  case  the  accumulations  beyond  the 
twenty -one  years,  which  expired  in  the  year  1847,  appear  to  me  to  be  undisposed  of, 
and  they  consequently  go  in  certain  portions  to  the  heir  at  law  and  next  of  kin. 

In  my  opinion,  therefore,  the  Master  of  the  Rolls  was  perfectly  right,  and  I  give 
this  opinion  with  the  less  hesitation  because  his  decree  does  not  appear  to  me  to 
militate  against  the  decision  of  Lord  St.  Leonards  to  which  reference  has  been  made. 
If  I  thought  that  it  did,  I  should  have  felt  great  difficulty  in  supporting  it,  although 
Lord  St.  Leonards  did  differ  from  the  Lord  Justice  Turner  in  Barrincfton  v.  Liddell. 
It  appears  to  me,  that  Lord  St.  Leonards'  decree  in  that  case  was  right,  and  that  the 
Master  of  the  Rolls  in  the  present  case  was  also  right  both  in  the  construction  which 
he  put  upon  the  statute  and  in  the  mode  in  which  he  directed  the  excess  of  accumula- 
tion to  be  applied. 

The  Lord  Justice  Knight  Bruce.     In  this  case,  Mr.  Charles  "William  Chapman 
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being  dead,  his  deceased  children  having  died  in  the  testator's  lifetime  minors, 
without  having  been  married,  the  other  children  of  Mr.  Charles  William  Chapman 
having  all  attained  [67]  majority,  and  Miss  Edwards,  the  testator's  granddaughter,  a 
lady  now  in  the  fifty-fourth  or  fifty-fifth  year  of  her  age,  having  never  been  married, 
no  question  is  raised  concerning  the  capital  or  income  of  that  moiety  of  his  residuary 
property  which  may  be  called  the  Chapman  moiety.  The  only  questions  raised  are 
as  to  the  other  half,  the  Edwards  moiety ;  and  the  testator's  death  having  happened 
in  the  year  1826,  and  the  income  of  this  half  having  been  added  to  the  capital  by 
way  of  accumulation  during  twenty-one  years  next  after  that  event,  the  point  mainly 
argued  before  us  has  been,  what  ought  to  be  the  application  or  destination  of  the 
income  of  the  original  and  accumulated  capital  from  the  end  of  those  twenty-one 
years  until  the  death  of  Miss  Edwards,  or  the  existence  of  a  child  of  that  lady, 
whichever  of  the  two  events  shall  first  or  alone  happen. 

^\'hat  I  should  have  done  if  this  cause  had  come  before  me,  not  by  way  of  appeal, 
but  originally,  I  know  not ;  for  after  closely  attending  to  the  able  observations  of  the 
learned  counsel  who  have  debated  it  in  this  Court,  and  the  relevant  authorities  of 
importance,  so  far  as  I  am  aware  of  them,  I  have  found  it  impossible  to  satisfy  my 
mind  whether  the  obscure  will  before  us  is  affected  by  the  still  darker  Act  of  Parlia- 
ment, which  is  contended  by  the  Kespondents,  and  denied  by  the  Appellants,  to 
affect  it ;  or  whether,  if  in  that  contention  the  Appellants  are  wrong,  the  decree  or 
order  under  appeal  has  proceeded  upon  an  accurate  view  of  the  mode  and  direction 
in  which  the  statute  operates,  and  accordingly  has  correctly  dealt  with  so  much  of 
the  income  of  the  testator's  property  as  falls  within  it ;  or  whether,  if  Miss  Edwards 
were  to  die  on  this  day,  not  having  married,  the  Edwards  moiety  of  the  residuary 
estate,  as  it  stood  at  the  end  of  the  twenty-one  years,  would  belong  to  the 
Chapmans. 

[68]  This  failure  on  my  part  has  not  been  for  want  of  considering  the  case 
thoroughly  :  I  have  considered  it  so  thoroughly  as  to  be  convinced  that  I  cannot,  for 
any  useful  purpose,  consider  it  longer ;  and  have  only  to  add,  what  it  is  perhaps 
surplusage  to  add,  that,  doubting  the  correctness  of  the  decision  under  appeal,  I  am 
not  so  persuaded  of  its  incorrectness  as  to  be  able,  with  propriety,  to  give  a  voice  for 
reversing  or  varying  it,  which,  therefore,  I  must  necessarily  decline  to  do. 

The  Lord  Justice  Turner.  AVhether  looked  at  with  reference  to  the  con- 
struction of  the  will,  or  to  that  of  the  statute,  this  case  presents  considerable 
difficulty  :  and  if  it  were  necessary  to  give  an  opinion  upon  the  construction  of  the 
statute,  and  the  effect  of  the  decisions  upon  it,  my  opinion  concurs  with  that  of  the 
Lord  Chancellor  to  this  extent,  that  the  interests  here  in  question  are  not  "  portions  " 
within  the  meaning  of  the  Act.     Beyond  that  it  is  not  necessary  to  go. 

The  first  question  arises  upon  the  construction  of  the  will,  and  is  this  :  whether, 
in  the  event  of  Mrs.  Edwards  having  no  child,  the  children  of  Mr  Chapman  were 
intended  to  take  the  entirety  of  the  residue"?  Now,  the  dispositions  made  by  the  will 
ai'e  these  :  The  trustees  are  directed  to  invest  and  accumulate  the  income  of  the 
residuary  estate  during  the  lives  of  the  persons  for  whose  benefit  estates  are  devLsed 
and  bequeathed,  and  to  go  on  with  the  accumulation  until  the  period  of  distribution 
arrives.  Subject  to  these  tru-sts,  the  testator  directs  his  trustees  to  stand  seised  and 
possessed  of  and  interested  in  the  freehold,  copyhold,  or  leasehold  estate.s,  and  the 
monies  to  ari.se  from  the  sales,  and  all  accumulations,  in  trust  to  divide  the  same  into 
two  equal  parts,  and  pay  or  transfer  one  of  such  parts  unto  and  amongst  all  and  [69] 
every  the  child  and  children  of  Miss  Edwards,  in  equal  shares  and  proportions,  as 
tenants  in  common,  and  to  pay  or  transfer  the  remaining  part  unto  and  among.st  all 
and  every  the  child  or  children  of  Mr.  Chapman,  in  the  same  way.  Then  the 
testator  provides  that  the  share  of  each  child  of  Miss  Edwards  and  of  Mr.  Chapman, 
^'respectiveli/,"  should  be  a  vested  interest  in  such  of  them  who,  being  sons,  should 
attain  the  age  of  twenty-one  or  die  under  that  age  leaving  issue,  and  being  daughters 
should  attain  that  age  or  be  married.  Then  comes  this  clause  :  "  And  I  do  hereby 
further  declare  that  if  any  such  child  or  children  shall  depart  this  life  without  having 
attained  a  vested  interest  in  his  or  her  share  of  the  .said  trust  estate  and  premises, 
the  share  of  each  child  so  dying  shall  accrue  and  belong  to  the  survivors  or  survivor 
of  the  said  children,  and  the  heirs,  executors,  and  administrators  of  such  survivors, 
if  more  than  one  in  equal  shares,  and  shall  become  vested,  and  be  conveyed,  paid  and 
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transferred  at  such  ages  or  times  and  in  such  manner  as  is  hereinbefore  directed  con- 
cerning his,  her,  or  their  original  share  or  shares  respectively."  Then  comes  the 
clause  for  the  accruer  of  the  accrued  shares,  and  the  will  closes  with  this  clause  : 
"  In  case  there  shall  not  be  any  children  or  child  of  the  said  C.  W.  Chapman,  and  of 
Tny  said  granddaughter  Frances  Edwards,  or  of  either  of  them ;  or,  being  such,  if  all 
such  children  shall  depart  this  life  without  having  attained  any  vested  estate  and 
interest  in  my  said  trust  estate  and  premises,  or  any  part  thereof,  then  and  in  such 
case,"  &c.     [His  Lordship  read  to  the  end  of  the  clause.] 

There  is  therefore  a  division  of  the  residue  into  moieties,  and  a  gift  of  one  moiety 
to  the  children  of  Miss  Edwards,  and  of  the  other  to  the  children  of  Mr.  Chapman. 
This  is  not  altered  by  the  direction  that  the  shares  shall  be  transferred  to  sons  at 
twenty-one,  [70]  and  to  daughters  at  that  age  or  marriage ;  or  by  the  direction  that 
they  shall  be  vested  in  sous  at  twenty-one  or  earlier  death  leaving  issue,  and  in 
daughters  at  twenty-one  or  marriage,  these  directions  still  applying  to  the  original 
shares,  viz.,  to  the  moieties.  I  observe  that  the  word  "  respectively "  occurs  in  the 
direction  as  to  vesting,  but  that  does  not  alter  the  case.  The  word  "  respectively  " 
may  mean  either  the  respective  shares  of  the  children,  or  the  shares  of  the  children 
of  Miss  Edwards  and  Mr.  Chapman  respectively,  Being  found  in  a  clause  which 
relates  to  the  shares  of  the  children,  I  think  it  must  mean  their  respective  shares. 

Thus  far,  therefore,  the  moieties  are  kept  separate.  But  then  comes  the  clause, 
that  if  any  such  child  or  children  shall  die  without  having  attained  a  vested  interest 
in  his  or  her  share,  the  share  of  every  such  child  so  dying  shall  accrue  and  belong 
"  to  the  survivors  or  survivor  of  the  said  children." 

The  question  then  arises,  whether  this  clause  is  to  be  read  distributively,  thus : — 
The  shares  of  the  children  of  Miss  Edwards  shall  accrue  to  the  survivors  or  survivor 
of  her  children,  and  the  shares  of  the  children  of  Mr.  Chapman  to  the  survivors  or 
survivor  of  his  children.     In  my  opinion  the  clause  must  be  so  read. 

The  words  "any  such  child  or  children  "  must  mean  any  child  or  children  of  Miss 
Edwards  or  of  Mr.  Chapman  ;  and  the  words  "  the  said  children  "  are  referential  to 
the  words  "any  such  child  or  children."  The  words  "survivors  or  survivor  of  the 
said  children  "  therefore  mean  the  survivors  or  survivor  of  the  children  of  Miss 
Edwards  oi'  of  Mr.  Chapman.  This  construction  is  fortified  by  the  consideration  that 
there  is  a  distinct  gift  in  moieties,  and  that  something  must  be  found  equally  distinct 
to  alter  it. 

[71]  The  construction  which  would  give  any  part  of  the  share  originally  bequeathed 
to  a  child  of  one  family  to  the  children  of  the  other  would  seem  to  be  foreign  to  the 
intention  of  the  testator.  The  effect  of  such  a  construction  would  be,  that  if  each 
had  one  child,  and  one  had  a  second  child  born  which  only  lived  an  hour, — the  estate 
which,  if  the  second  child  had  not  l>een  born,  would  have  been  divisible  in  moieties 
between  the  two  children,  would  become  divisible  thus — in  three-eighths  and  five- 
eighths.     Such  a  consequence  does  not  appear  consistent  with  the  testator's  intention. 

So  far,  I  think,  we  arrive  with  tolerable  safety  at  the  conclusion  that  the  moieties 
are  to  be  kept  distinct.  It  remains  to  be  considered  whether  the  last  clause  alters 
this  conclusion.  After  much  consideration  of  that  clause,  I  think  that  it  does  not 
alter  the  distributive  character  of  the  previous  dispositions.  I  think  that  the  word 
"either"  in  it  must  be  construed  "one."  For  we  have  not  only  the  words  "shall  not 
have  been  applied  or  disposed  of  for  the  purposes  aforesaid,"  but  there  are  also  the 
Avords  "or  any  part  thereof  "  in  the  clause  having  reference  to  the  death  of  children 
without  attaining  a  vested  interest.  And  upon  no  other  construction  than  that  of 
applying  the  clause  to  the  .several  moieties  do  I  see  how  a  child  could  attain  a  vested 
interest  in  part,  without  attaining  a  vested  interest  in  the  whole. 

My  construction  therefore  of  the  will  is,  that  all  the  clauses  of  the  will  are  to  be 
read  distributively,  and  that  if  Miss  Edwards  dies  without  children,  her  moiety  will 
go  to  the  heir  and  next  of  kin,  and  not  to  the  Chapmans. 

Then  arises  the  question  upon  the  construction  of  the  statute.  And  this  question 
is  confined  to  Miss  Edwards'  [72]  children's  moiety,  there  being,  as  I  understand,  no 
dispute  as  to  the  Chapman  moiety. 

The  question  is.  Miss  Edwards  having  no  children,  what  becomes  of  the  income 
of  the  moiety  given  to  her  children,  accrued  after  the  expiration  of  the  twenty-one 
years  from  the  testator's  death,  and  of  the  income  of  the  fund  accumulated  from  that 
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moiety  during  the  twenty-one  years.  Now,  it  .seems  to  me  that  in  any  event  the  heir 
and  next  of  kin  must  be  entitled. 

Either  the  statute  applies,  or  it  does  not.  If  the  statute  applies,  one  or  other  of 
these  consequences  must  follow  :  either  its  effect  must  be  to  strike  the  trust  for 
accumulation  out  of  the  will,  as  in  Ei/n'  v.  Marsden,  and  Boyee  v.  M'Dmialil,  or  it  must 
constitute  a  statutory  disposition  of  the  income  in  favour  of  the  persons  entitled, 
subject  to  the  trust  for  accumulation.  In  the  former  case,  the  heir  and  next  of  kin 
must  take  as  "upon  an  intestacy.  In  the  latter  they  must  take  under  the  statutory 
disposition,  for,  there  being  no  child  of  Miss  Edwards,  there  is  no  person  who  can 
take  before  them.  The  income  cannot  remain  to  abide  the  event  of  Miss  Edwards 
having  children,  because  the  statute  says  it  shall  go  to  and  be  received  by  the  person 
who  would  be  entitled  if  there  was  no  trust  for  accumulation.  There  is  no  person 
l)Ut  the  heir  and  next  of  kin  to  whom  it  could  go,  or  by  whom  it  could  be  received. 

But  if  the  statute  does  not  apply,  or,  in  other  words,  if  these  are  portions  within 
the  meaning  of  the  exception,  then  there  is  a  valid  trust  for  accumulation  during  the 
life  of  Miss  Edwards.  But  as  there  is  now  no  possibility  of  her  having  children,  the 
trust  is  to  accumulate  for  the  benefit  of  the  heir  and  next  of  kin  ;  that  is  to  say,  they 
have  vested  interests,  subject  to  be  divested  [73]  only  in  an  event  which  cannot 
happen.  And  having  vested  interests  in  the  capital  to  be  accumulated  for  their 
Ijenefit,  they  are  entitled  to  present  j)ayment. 

(1)  Lord  St.  Leonards,  in  his  judgment  in  Barringfon  v.  Liihlell,  2  De  G.  Mac.  & 
Ct.  480,  491,  thus  states  the  other  provisions  of  the  Bishop's  will,  besides  that  on 
which  the  main  question  in  the  case  arose: — "The  Bishop  of  Durham,  having  no 
power  over  the  settled  estates  but  meaning  greatly  to  benefit  his  familj',  made  by  his 
will  lai'ge  provisions  for  his  nephew  and  grandnephew,  the  late  and  present  lord,  and, 
amongst  other  things,  gave  chattels  of  considerable  value  as  heirlooms  to  go  with 
the  settled  estates,  and  directed  a  sum  of  £30,000  to  be  laid  out  in  the  erection  of  a 
mansion-house  upon  the  settled  estates." 

The  following  is  an  outline  of  those  parts  of  the  Bishop's  will  on  which  the  above 
statement  is  founded :  the  special  case  contained  no  more  of  the  will  than  is  set  out 
in  the  report : — 

The  testator  devised  certain  estates  at  Bedlington  (these  were  not  the  settled 
estates)  to  trustees,  to  the  use  of  his  greatnephew  the  Honourable  W.  K.  Barrington, 
eldest  son  of  George  Viscount  Barrington  for  life,  with  remainder  to  trustees  to 
preserve,  with  remainder  to  the  first,  second,  and  other  sons  of  W.  K.  Barrington  in 
tail  male,  with  remainder  to  the  second  and  others  sons  of  George  Viscount  Barring- 
ton successively  for  life,  with  remainder  to  their  first  and  other  sons  respectively  in 
tail  male,  with  remainder  to  George  Viscount  Barrington  in  fee.  He  then  devised 
his  house  in  Cavendish  Square  to  trustees,  upon  trust  for  George  Viscount  Barring- 
ton for  life,  and  after  his  death  for  the  person  for  the  time  being  entitled  to  the 
Bedlington  estates  ;  and  devised  other  estates  in  Oxfordshire  to  trustees  to  the  use 
of  his  greatnephew  LTvedale  Price  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail,  with  remainder  to  the  use  of  the  trustees  upon  trust  to  sell  and  apply  the 
proceeds  in  the  purchase  of  lands  in  Berkshire  to  be  settled  to  the  same  uses  as  the 
Bedlington  estates.  He  then  bequeathed  certain  pictures  and  china,  part  immedi- 
ately and  part  after  the  death  of  Miss  Colberg,  to  the  trustees  for  the  time  being  for 
preserving  contingent  remainders  in  the  settled  estates,  in  trust  to  permit  the  same 
to  be  held  and  enjoyed  as  heirlooms  by  the  person  or  persons  who  should  for  the 
time  being  be  entitled  to  the  possession  of  those  estates.  He  further  bequeathed 
£10,000  to  trustees,  upon  trust  to  invest  and  pay  the  dividends  to  George  Viscount 
Barrington  for  life,  and  after  his  decease  to  his  wife  Elizabeth  Viscountess  Barrington 
for  her  life,  and  after  the  decease  of  the  survivor  of  them,  Lord  and  Lady  Barrington, 
in  trust  for  all  their  children  equally,  with  powers  of  maintenance  and  advancement  : 
and  he  bequeathed  to  the  trustees  of  the  settled  estates  certain  books  and  plate,  ta 
go  and  be  enjoyed  with  the  settled  estates  as  heirlooms.  He  also  gave  £20,000,  ta 
be  raised  by  sale  of  a  sufficient  part  of  his  consols,  to  trustees,  to  stand  po.ssessed 
thereof  and  of  a  sum  of  £10,000,  directed  also  to  be  raised,  as  a  fund  to  erect  and 
furnish  a  mansion-house  on  the  settled  estates,  the  direction  of  such  erection  and 
furnishing  to  be  left  to  the  person  for  the  time  being  in  possession  of  the  said  estates,. 
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and  declared  that,  till  the  whole  of  the  fund  should  be  applied,  the  same  or  such  part 
as  should  not  be  applied  should  be  accumulated,  and  at  the  end  of  ten  years  if  not 
applied  should  be  laid  out  in  the  purchase  of  freehold  estates,  to  be  settled  on  the 
uses  of  the  Bedlington  estates.  He  bequeathed  the  residue  of  his  personal  estate, 
one  half  to  George  Viscount  Harrington  absolutely,  l)nt  if  he  should  be  dead  at  his 
the  testator's  decease,  then  to  trustees,  upon  the  trusts  of  the  £10,000,  firstly  before 
bequeathed  after  the  decease  of  the  survivor  of  Lord  and  Lady  Barrington  ;  the 
other  moiety  to  the  said  trustees,  upon  the  last-mentioned  trusts  of  the  £10,000. 

[73]     Peacock  ».  Stockford.     Before  the  Lords  Justices.     Jan.  31,  1853. 

[See  Hawes  v.  Hawes,  1880,  14  Ch.  D.  617 ;  In  re  Featherstone's  Trusts, 
1882,  22  Ch.  D.  115.] 

A  testator  bequeathed  life  interests  in  four  distinct  funds  to  four  nieces  respectively, 
and  directed  that,  upon  the  decease  of  any  or  either  of  them,  the  principal  of  the 
fund  the  interest  of  which  was  to  be  received  by  her  or  them  should  be  held 
in  trust  for  "  the  benefit  of  all  and  every  the  lawful  children  of  her  or  them  so 
dying  and  of  the  survivors  or  survivor  of  my  other  nieces  hereinbefore  named  in 
equal  shares."  One  of  the  nieces  having  died,  leaving  two  children  :  Held,  that 
her  fund  was  divisible  among  these  children  and  among  the  children  of  the  three 
other  nieces;  it  being  proper  to  give  some  force  to  the  word  "of,"  and  that  word 
being  referrable  to  the  word  "children  "  as  the  last  antecedent. 

This  was  an  appeal  from  the  decision  of  Yice-Chancellor  Kindersley,  upon  the 
petition  of  Thomas  Bennett  and  Michin  Lake,  two  of  the  Defendants. 

The  question  was  as  to  the  construction  of  the  will  of  Thomas  Slaughter,  dated 
the  22d  of  April  1823,  whereb}^  the  testator,  among  other  bequests,  gave  and 
bequeathed  to  his  executors  and  trustees  £9000  New  £i  per  cent.  Bank  annuities,  a 
bond  conditioned  for  the  replacement  of  £1000  £3  per  cent,  consolidated  Bank 
annuities,  a  debt  of  £1500  due  to  the  testator,  and  a  sum  of  £3500  £3  per  cent. 
consolidated  Bank  annuities :  upon  trust,  in  the  first  place,  immediately  after  the 
testator's  decease,  to  pay  the  dividends,  interest,  and  annual  proceeds  of  £5000,  part 
of  the  sum  of  £9000  £4  per  cent.  Bank  annuities,  and  the  bond  debt  above  mentioned, 
to  his  niece  the  Defendant  Sarah  Stockford  for  her  life  for  her  separate  use  ;  and 
upon  further  trust  to  pay  the  di\'idends,  interest,  and  annual  proceeds  of  the  sum  of 
£2000  other  part  of  the  sum  of  £9000  £4  per  cent.  Bank  annuities  to  his  niece 
(another  Defendant)  Elizabeth  Edmonds  for  her  life  for  her  separate  use  ;  and  upon 
further  trust  to  pay  the  dividends,  interest,  and  annual  proceeds  of  the  sum  of  £2000, 
remainder  of  the  sum  of  £9000  £4  per  cent.  Bank  annuities,  [74]  to  his  niece  (another 
Defendant)  Ann  Mann  for  her  life  for  her  separate  use  ;  and  upon  further  trust,  as 
to  the  debt  of  £1500,  to  re-invest  the  principal,  when  paid,  in  the  stock  of  New  £4 
per  cent,  annuities,  and  in  the  meantime,  and  also  after  such  re-investment  to  pay  the 
dividends,  interest,  and  annual  proceeds  to  his  niece  (another  Defendant)  Ann  Burnett 
for  her  life  for  her  separate  use  ;  and  upon  further  trust  to  pay  the  dividends,  interest, 
and  annual  proceeds  of  the  sum  of  £3500  £3  per  cent,  consolidated  Bank  annuities 
to  Mary  Slaughter  for  her  life  for  her  separate  use  ;  and  after  her  decease  to  stand 
possessed  of  and  interested  in  the  said  sum  of  £3500  £3  per  cent,  consolidated  Bank 
annuities  in  trust  to  pay  the  dividends,  interest,  and  annual  proceeds  thereof  unto 
his  nieces  Ann  Mann  and  Elizabeth  Edmonds  in  equal  shares  and  proportions  during 
their  joint  lives  and  for  their  separate  use. 

The  will  then  proceeded  as  follows  :  "  And  upon  the  decease  of  any  or  either  of 
my  said  nieces  Sarah  Stockford,  Elizabeth  Edmonds,  Ann  Mann,  and  Ann  Burnett, 
to  stand  and  be  possessed  of  the  principal  sum  or  sums  (the  interest  or  dividends  of 
which  is  to  be  paid  to  or  received  by  her  or  them  during  their  lives),  in  trust  for  the 
benefit  of  all  and  every  the  lawful  children  of  her  or  them  so  dying,  and  of  the 
survivors  or  survivor  of  my  other  nieces  hereinbefore  named,  in  equal  shares  and 
proportions,  the  respective  shares  of  such  child  or  children  as  may  be  a  son  or  sons 
to  be  paid  or  assigned  and  transferred  to  him  or  them,  as  and  when  he  or  they  shall 
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attain  his  or  their  age  or  ages  of  twenty-cue  years  respectively,  and  the  share  or 
shares  of  such  as  may  be  daughters  on  their  respectively  attaining  that  age  or  being 
married,  and  the  interest  and  dividends  thereof  or  any  part  or  parts  of  the  principal 
to  be  sooner  disposed  of  and  applied  for  his  and  their  education,  maintenance,  prefer- 
r75]-ment,  or  advancement  in  the  world  in  such  manner  as  the  said  trustees  and 
executors  shall  think  fit.  Provided  always,  and  my  will  also  is,  that  if  either  or  any 
such  child  or  children  shall  die  without  leaving  issue  before  he,  she,  or  they  shall 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters  before  she  or 
they  shall  be  married,  then  the  share  or  shares  of  him,  her,  or  them  so  dying  as 
aforesaid,  or  so  much  thereof  as  shall  not  have  been  applied  and  disposed  of  for  his, 
her,  and  their  preferment  or  advancement  in  the  world,  shall  from  time  to  time  go  to 
the  survivor  and  survivors  of  such  children,  and  be  paid,  applied,  assigned,  and 
transferred  to  him,  her,  or  them  equally,  share  and  share  alike,  at  such  time  or  times 
and  in  the  same  manner  as  is  hereinbefore  mentioned  and  expressed  touching  his, 
her,  and  their  original  share  and  shares." 

The  testator  died  on  the  23d  of  August  1823.  He  left  his  four  nieces  him 
surviving.  One  of  them,  Sarah  Stockford,  had  never  been  married.  Another  of 
them,  Elizabeth  Edmonds,  had  never  had  any  child.  A  third,  Ann  Burnett,  had  had 
four  children,  of  whom  two  were  still  living,  but  the  other  two  had  died  in  the 
lifetime  of  the  testator.  The  fourth  niece,  Ann  Maim,  had  had  two  children,  Mary 
Ann  Mann  and  Harriet  the  wife  of  John  Butt,  both  of  whom  were  still  living. 

Ann  Mann  having  died  on  the  12th  of  September  1852,  a  petition  was  presented 
for  the  distribution  of  the  funds  to  the  income  of  which  she  was  entitled  for  her  life, 
and  upon  that  petition  the  order  now  appealed  from  was  made  by  the  Vice-Chancellor, 
deciding   that   the  fund  representing  the  £2000  £i  per  cent,  annuities,   in  which 
she  had  a  life  interest,  became  divisible  upon  her  death  in  five  equal  shares  between 
the  three  surviving  nieces  of  the  testator  and  the  two  daughters  of  Ann  Mann,  that 
[76]  is  to  say,  between  Sarah  Stockford,  Elizabeth  Edmonds  and  Ann  Burnett,  and 
Mary  Ann  Mann  and  Harriet  Butt  and  their  incumbrancers,  in  equal  shares. 
Mr.  Rolt  and  Mr.  Giffard  appeared  for  the  Appellants. 
Mr.  Bacon,  Mr.  Law,  and  Mr.  Baggallay,  for  different  Respondents. 
The  arguments  and  authorities  relied  upon  appear  from  the  judgment. 
The  Lord  Justice  Turner,  after  stating  to  the  effect  above  mentioned,  said : — 
We  have  felt  the  great  weight  which  is  due  to  the  opinion  of  the  Vice-Chancellor  in 
this  case,  and  it  is  with  great  reluctance  we  differ  from  him  upon  a  question  open  to 
so  much  doubt ;  but,  after  repeatedly  considering  this  will,  we  have  been  unable  to 
satisfy  our  minds  that  the  construction  he  has  put  upon  it  is  correct. 

This  construction,  which  lets  in  the  surviving  nieces  or  niece  to  take  equally  with 
the  children  of  any  niece  or  nieces  who  may  die,  appears  to  us  to  be  open  to  many 
objections.  It  would,  if  the  words  survivors  or  survivor  be  read  in  their  natural 
sense,  give  to  each  of  the  nieces  a  contingent  interest  in  the  capital  of  the  fund,  to  the 
income  of  which  the  other  nieces  were  entitled  for  their  lives ;  and,  if  the  last 
surviving  niece  should  die  without  having  had  a  child,  the  capital  of  the  fund,  to  the 
income  of  which  she  was  entitled,  would  fall  into  the  residue.  If,  on  the  other  hand, 
the  words  "  survivors  or  survivor  "  be  construed  in  the  artificial  sense  of  "  others  or 
other,"  and  any  one  of  the  nieces  died,  without  having  had  a  child,  the  other  nieces 
would  take  the  capital,  to  the  income  of  which  the  deceased  niece  had  been  entitled, 
to  [77]  the  exclusion  of  the  niece  so  dying.  Each  niece  would  take  a  reversionary 
interest  in  the  funds  in  which  the  others  took  life  interests.  It  is  most  improbable 
that  the  testator  could  have  entertained  such  intentions  as  these ;  and  we  are 
satisfied,  from  these  and  other  considerations,  that  a  construction  which  leads  to  such 
consequences  ought  not  to  be  adopted  by  the  Court,  unless  it  is  absolutely  driven 
to  it. 

Another,  and,  as  it  seems  to  us,  a  more  probable  intention  to  be  imputed  to  the 
testator,  is,  that  the  children  of  each  niece  were  to  take  the  capital,  in  which  their 
parents  took  a  life  interest,  and  that  the  survivors  or  others  of  the  nieces  were  to  take 
the  capital  if  the  deceased  niece  had  no  children.  But,  probable  as  this  intention  is, 
we  think  the  words  of  the  will  do  not  warrant  us  in  adopting  that  construction.  It 
could,  we  think,  be  arrived  at  only  by  interpolating  after  the  limitation  to  the 
children,  and  before  the  limitation  to  the  survivors,  the  words  "  if  there  shall  be  no 
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children  ; "  and  if  a  sensible  construction  can  be  put  upon  the  words  as  they  stand,  it 
is  clear  that  we  should  not  be  justified  in  making  any  interpolation. 

Being,  then,  satisfied  that  the  surviving  nieces  cannot  take  with  the  children  of 
the  deceased  nieces,  and  that  the  construction,  which  would  give  the  shares  of  the 
deceased  nieces  to  their  children,  and,  in  default  of  children,  to  the  survivors  or  others 
of  the  nieces,  cannot  be  maintained,  it  seems  to  us  to  follow,  as  almost  a  necessary 
conclusion,  that  the  parties  to  take  the  fund  in  question  must  be  the  children  of  all 
the  nieces.  For,  the  surviving  nieces  being  excluded,  the  children  are  to  take,  and, 
as  each  class  does  not  take  its  parent's  share,  all  must  take  together. 

[78]  Each  step,  however,  by  which  we  have  arrived  at  this  result,  is  open  to  doubt 
and  ditticulty,  and  we  should  have  felt  even  more  hesitation  upon  the  case  than  we 
have,  if  we  had  not  found  authority,  which,  in  our  opinion,  supports  the  conclusion  to 
which  we  have  come. 

In  cases  of  this  nature,  we  think  that  the  only  safe  course  is  to  adhere  to  the 
words  of  the  will,  to  give  effect  to  all  of  them,  and  to  construe  them  according  to  the 
ordinary  rules.  Now,  in  this  case,  the  terms  of  the  disposition  are — "In  trust  for  the 
benefit  of  all  and  every  the  lawful  children  of  her  or  them  so  dying  and  of  the 
survivors  or  survivor  of  mjr  other  nieces ; "  not — "  in  trust  for  the  benefit  of  the 
children  of  her  or  them  so  dying  and  the  survivors  or  survivor  of  my  other  nieces." 
Had  the  disposition  been  in  the  latter  form  the  surviving  nieces  must,  we  think,  have 
been  held  entitled,  according  to  the  decision  in  Lugarw.  Hanimn  (1  Cox,  250),  and 
what  is  said  in  Doe  v.  JoinviUe  (.3  East,  172).  In  Lugar  v.  Harman  there  was  a  gift  of 
residue  to  H.  for  life,  and  after  his  death  "  to  be  divided  equallj'  amongst  the  children 
of  my  late  cousin  Edward  Lugar  and  my  cousin  P.  Fearis  and  their  lawful 
representatives,"  and  it  was  held  that  P.  Fearis,  and  not  his  children,  took  with  the 
children  of  E.  Lugar ;  but  it  may  be  collected  from  the  report  that  had  the  word 
"of"  been  introduced  between  the  words  "my  cousin  P.  F."  the  decision  would  have 
been  the  other  way  :  and  we  think  this  distinction  is  well  founded,  for  it  is  an 
undoubted  general  rule  that  some  effect  is  to  l)e  given  to  every  word  of  a  will,  and  the 
construction  suggested  would  have  been  necessary  to  give  some  effect  to  the  word 
"of."  Assuming  that  we  are  right  in  considering  that,  in  the  absence  of  the 
introductory  word  "  of,"  the  surviving  nieces  would  have  been  [79]  entitled,  the  same 
principle  of  construction  seems  to  us  to  govern  the  present  case,  for  then,  in  order  to 
give  the  word  "  of  "  some  effect,  it  would  be  neces.sary  to  refer  it  to  the  children.  It 
was  said,  however,  that  effect  would  be  given  to  it  by  referring  it  to  the  words  "  for 
the  benefit "  by  which  the  sentence  is  introduced  :  in  effect,  reading  the  sentence  as  if 
it  stood,  "  In  trust  for  the  benefit  of  all  and  every  the  lawful  children  of  her  or  them 
so  dying,  and  for  the  benefit  of  the  survivors  or  survivor  of  my  other  nieces ;  "  but 
we  think  this  would  not  be  consistent  with  the  ordinary  rules  of  construction,  for  in 
Noy's  Maxims  we  find  this  rule  laid  down — "Ad  lyroxlimim  antecedens  fiat  relatio,  nisi 
impediatur  sententia  "  (page  4,  Bythewood's  edit).  And  several  instances  are  cited  in 
support  of  it. 

Lfpon  the  whole,  therefore,  the  conclusion  at  which  we  have  arrived,  after  much 
doubt  and  hesitation,  is,  that  the  Vice-Chancellor's  order  must  be  altered,  and  it  must 
be  declared  that  this  fund  is  divisible  in  fourths  amongst  the  four  children  of  the 
nieces,  and  directions  must  be  given  accordingly. 

The  Lord  Justice  Knight  Bruce  concurred. 


[80]     Derbishire  r.  Home.     Before  the  Lords  Justices.(l)     Jan.  25,  28,  29, 
Feb.  14,  15,  March  4,  185.3. 

[See  In  re  Lush's  Trusts,  1869,  L.  R.  4  Ch.  594  (n.),  596.] 

Slaves  in  the  West  Indies  were  bequeathed  to  executors,  upon  trusts  for  a  niece  of 
the  testator  for  her  life  with  remainder  to  her  children.  The  executors  having 
renounced  and  disclaimed,  administration  with  the  will  annexed  was  granted  to 
the  niece,  who  afterwards  married  a  minor.  Before  her  husband  had  attained 
twenty-one  the  husband  and  wife  executed  a  settlement,  reciting  that  the  husband 
was,  in  right  of  the  wife,  possessed  of  the  slaves,  theretofore  the  property  of  her 
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late  uncle ;  but  not  in  any  manner  referring  to  the  will.  The  settlement  purported 
to  assign  the  slaves  to  trustees,  in  trust  to  sell  and  invest  the  proceeds  and  pay  the 
income  for  the  separate  use  of  the  wife  for  life,  without  power  of  anticipation,  with 
trusts,  by  way  of  remainder  to  the  children  of  the  marriage.  Before  the  husband 
came  of  age  the  husband  and  wife  sold  the  slaves  without  noticing  the  settlement 
in  the  contract,  but  paid  part  of  the  purchase-money  to  one  of  the  trustees  of  the 
settlement,  the  other  trustees  not  concurring  in  or  being  in  fact  aware  of  the  sale 
or  payment.  An  amicable  bill  was  then  filed  on  behalf  of  the  infant  children  of 
the  marriage,  to  have  the  trusts  of  the  settlement  carried  into  execution,  or  a  new 
settlement  made  in  conformity  with  an  offer  of  the  husband  to  execute  such 
settlement  on  receiving  £3500  out  of  the  wife's  fortune.  This  bill  contained  an 
allegation  that  the  proceeds  of  the  slaves  had  been  invested  in  the  names  of  the 
trustees.  The  trustees,  by  their  answer,  admitted  the  truth  of  this  allegation. 
The  husband  and  wife,  answering  separately,  disputed  the  validity  of  the  settle- 
ment, and  stated  that  the  wife  was  not  intended  to  be  bound  by  it ;  but  the 
husband  offered  to  execute  a  settlement  on  the  above  terms.  The  decree  declared 
the  settlement  void,  and  directed  a  new  settlement  to  be  made  upon  the  footing  of 
the  husband's  offer.  A  settlement  was  accordingly  executed  and  the  £3500  paid  to 
the  husband.  Afterwards  it  was  discovered  that  the  admission  in  the  trustees* 
answer  was  incorrect,  the  trustee  who  received  the  proceeds  of  the  slaves  having 
applied  the  money  to  his  own  use,  and  having  by  false  statements  induced  his 
co-trustees  to  believe,  and  upon  their  answer  admit,  that  the  investment  in  their 
names  and  his  had  been  made  as  there  stated.  His  circumstances  were  such  that 
any  attempt  to  recover  the  amount  at  any  period  would  have  been  hopeless.  More 
than  twenty  years  after  the  wife  was  aware  of  these  circumstances  she  instituted  a 
suit  against  the  co-trustees  to  make  them  personally  liable  for  the  breach  of  trust. 
Held,— 

First,  That  the  above  facts,  independently  of  the  admission  of  the  co-trustees  in  their 
answer,  did  not  render  them  personally  liable  in  respect  of  the  proceeds  of  the  sale 
of  the  slaves,  the  title  of  the  settlors  not  having  been  such  as  to  enable  the  trustees 
legally  to  possess  themselves  of  the  fund. 

Secondly,  That  in  the  circumstances  of  the  case  that  admission  did  not  create  any 
such  liability. 

Semble,  that  a  clause  restraining  a  married  woman  from  anticipation  does  not  exempt 
her  from  the  ordinary  consequences  of  lapse  of  time  and  acquiescence. 

Semble,  that  in  the  circumstances  above  stated,  the  administratrix  committed  a  breach 
of  trust  by  marrying  without  providing  for  the  security  of  the  trust  property. 

Semble,  that  having  by  her  separate  answer  in  the  first  suit  stated  that  the  first 
settlement  was  not  intended  to  be  binding  upon  her,  she  could  not  afterwards  sue 
the  trustees  for  non-performance  of  the  trusts  of  it. 

Semble,  that  her  having  concealed  from  them  the  nature  of  her  title  when  she  assumed 
to  settle  the  funds,  would  of  itself  have  been  a  defence  to  such  a  suit. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Parker,  reported  5  De  Gex 
&  Smale,  702. 

[81]  The  following  statement  of  the  facts  of  the  case  is  transposed  to  this  place 
from  the  commencement  of  the  judgment  of  the  Lord  Justice  Turner : — • 

The  bill  was  filed  by  Mary  Derbishire,  the  wife  of  Henry  Grant  Derbishire,  by 
her  next  friend,  mainly  for  the  purpose  of  charging  some  trustees  and  representatives 
of  deceased  trustees  and  the  husband  of  the  Plaintiff  with  the  sum  of  £4869,  lis.  3d. 
£3  per  cent,  consolidated  annuities,  and  the  dividends  thereon.  There  was  a 
subordinate  part  of  the  case  which  had  reference  to  the  dividends  upon  a  proof  against 
the  estate  of  Marsh  &  Co.  for  the  sum  of  £3500,  the  cash  with  which  the £4869,  lis. 
3d.  consols  was  represented  to  have  been  purchased,  and  to  the  application  of 
these  latter  dividends ;  but  the  main  part  of  the  case  related  to  the  above-mentioned 
stock. 

The  equity  of  the  bill  as  to  this  part  of  the  case  was  summed  up  by  the  following 
pretence  and  charge.  And  the  said  Defendants,  Francis  Home,  William  P.  de  Bathe, 
Charles  Hoare,  Henry  Merrick  Hoare,  Sir  Orford  Gordon,  John  Hogge,  and  Thomas 
Deane  Shute,  sometimes  pretend  that  the  said  sum  of  £4869,  lis.  3d.  £3  per  cent. 
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consolidated  Bank  annuities,  and  the  other  monies  arising  from  the  said  negro  and 
other  slaves  as  aforesaid,  were  in  some  manner  lost  to  the  said  trust-estate  by  means 
of  the  fraud  of  the  said  Henry  Fauntleroy,  and  without  any  neglect  or  default  of  the 
said  Sir  Hildebrand  [82]  Oakes,  Jabez  Mackenzie,  Sir  William  P.  de  Bathe,  and 
Francis  Home  ;  whereas  the  Plaintiff  charges  the  contrary  of  such  pretence  to  be  the 
truth,  but  that,  in  any  event,  the  estate  of  the  said  Sir  Hildebrand  Oakes,  and  the 
said  Sir  William  P.  De  Bathe,  and  Francis  Home,  are  liable  for  the  acts  and  defaults 
of  the  said  Henry  Fauntleroy,  they  having  authorized,  or,  at  all  events,  knowingly 
permitted  him  to  receive  the  said  sum  of  £3500  on  behalf  of  himself  and  the  said  Sir 
Hildebrand  Oakes,  Sir  William  P.  de  Bathe,  and  Francis  Home.  So  that  the  case 
which  in  this  respect  the  Plaintiff  sought  to  establish,  was  the  liability  of  the 
trustees  (who,  or  whose  estates,  were  sought  to  be  charged),  by  reason  of  their  having 
authorized  or  permitted  Fauntleroy,  their  co-trustee,  to  receive  the  £3500,  involving 
a  charge  of  neglect  on  their  part  for  not  having  themselves  got  in  or  seen  to  the 
investment  of  that  sum. 

The  circumstances  of  the  case  were  the  following.  Sir  John  Stuart  being  entitled, 
among  other  property,  to  a  gang  of  slaves  belonging  to  a  plantation  in  one  of  the 
Bahama  Islands,  by  his  will,  dated  the  5th  of  March  1801,  gave  to  the  Plaintiff,  then 
Miss  Mary  Fenwick,  the  whole  residue  of  his  property,  real  and  personal,  whereso- 
ever the  same  might  be,  and  directed  that  the  interests  or  annual  proceeds  thereof 
should  be  applied,  as  far  as  might  be  necessary,  towards  her  education  and  mainten- 
ance until  she  attained  the  age  of  twenty-one  years,  at  which  period  he  directed  that 
she  might  receive  from  his  estate  the  principal  sum  of  £600  sterling,  together  with 
the  savings  of  interest  during  her  minority,  with  all  the  plate,  pictures,  jewels, 
trinkets,  or  articles  of  household  use,  belonging  to  him,  for  her  own  absolute  [83]  use 
and  disposal ;  after  which  appropriation  the  testator  directed  that  his  entire  remain- 
ing principal  property,  real  and  personal,  might  be  so  settled  upon  his  said  niece, 
that  in  the  event  of  her  marriage,  either  then  or  at  an)'  future  period,  the  said 
property  might  be  secured  to  herself,  with  reversion  at  her  decease,  according  to 
her  own  choice  of  distribution,  to  any  such  children  as  she  might  have,  independently 
of  any  right  or  power  of  her  husband  therein,  and  that  the  entire  annual  proceeds  or 
interest  thereof  might  be  paid  to  her,  in  half-yearly  payments,  for  her  own  use  and 
appropriation  during  her  life,  subject  to  a  condition  thus  expressed  :  "  On  condition 
nevertheless  that  she  resides  in  Europe,  for  which  she  shall  enter  into  such  propor- 
tional bond  or  engagement  in  favour  of  her  next  heirs  under  this  my  will  as  my 
executors,  whom  I  appoint  also  trustees,  are  hereby  directed  to  require."  And  the 
testator  nominated  Charles  Shaw,  James  Simpson,  and  Frederick  Booth,  executors 
of  his  will. 

The  testator  died  in  March  1815.  The  executors  and  trustees  renounced  ;  and  on 
the  30th  of  May  1815  letters  of  administration,  with  the  will  annexed,  were  granted 
to  the  Plaintiff. 

In  the  month  of  January  1817  the  Plaintiff  married  Henry  Grant  Derbishire,  who 
was  then  an  infant.  There  was  no  settlement  upon  the  marriage,  and  on  the  19th 
of  November  1818  the  Plaintiff  and  Mr.  Derbishire,  he  being  then  still  an  infant, 
entered  into  an  agreement  for  the  sale  of  the  slaves,  which  was  as  follows  :  "  Articles 
of  agreement  made  and  entered  into  this  19th  day  of  November  in  the  year  of  our 
Lord  1818  between  Henry  Grant  Derbishire,  of  Crawford  Street,  Portman  Square,  in 
the  county  of  Middlesex,  Esquire,  and  Mary  his  wife,  [84]  late  Mary  Fenwick  (the 
niece,  residuary  legatee,  and  administratrix,  with  the  will  and  codicil  annexed,  of 
General  Sir  John  Stuart,  late  of  Clifton,  in  the  county  of  Gloucester,  deceased),  of  the 
first  part ;  Henry  Wood,  of  Liverpool,  in  the  county  palatine  of  Lancaster,  merchant, 
of  the  second  part ;  and  John  Moss,  of  Liverpool  aforesaid,  banker,  of  the  third  part : 
Whereas  the  said  Sir  John  Stuart  was  in  his  lifetime,  and  at  the  time  of  his  death, 
possessed  of  and  entitled  to  a  gang  or  number  of  various  negro  slaves,  consisting  of 
the  several  persons  mentioned  and  specified  in  the  schedule  hereunder  written  or 
hereto  annexed,  and  late  in,  upon,  about,  or  belonging  to  a  certain  plantation  called 
Stuart's  Manor,  in  the  island  of  Exuma,  Bahamas,  in  the  West  Indies,  and  elsewhere 
in  the  said  island,  And  whereas  the  said  John  Stuart  duly  made  and  published  his 
last  will  and  testament  in  writing,  bearing  date  the  5th  day  of  March  1801,  and 
thereby  (after  making  certain  bequests  therein  specified)  gave  and  bequeathed  unto 
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his  beloved  niece  the  said  Mary,  the  wife  of  the  said  Henry  Grant  Derbishire,  then 
Mary  Fenwick,  the  whole  residue  of  his  property,  real  and  personal,  wheresoever  the 
same  might  be,  subject  to  certain  limitations  and  restrictions  therein  fullj'  stated  ; 
and  the  said  testator  appointed  the  said  Mary  Derbishire  executrix,  together  with 
Charles  Shaw,  James  Simpson,  and  Frederick  Booth,  Esquires,  executors  of  his  said 
will :  and  the  said  Sir  John  Stuart,  on  the  24th  day  of  May  1815  made  and  published 
a  codicil  to  his  said  will,  without  in  any  manner  revoking  the  same.  And  whereas 
the  said  Sir  John  Stuart  departed  this  life  on  or  about  the  2d  day  of  April  1815 
without  having  revoked  or  altered  his  said  will  or  the  codicil  thereto,  and  the  said 
Charles  Shaw,  James  Simpson,  and  Frederick  Booth,  having  in  due  form  of  law 
renounced  the  execution  thereof,  administration,  with  the  will  annexed,  of  all  and 
singular  the  goods,  chat-[85]-tels,  and  credits  of  the  said  testator,  was  on  or  about  the 
30th  day  of  May  1815  duly  granted  by  the  Prerogative  Court  of  Canterbury  to  the 
said  Mary  Derbishire  during  her  residence  in  Europe,  but  no  further  or  otherwise  ; 
and  the  said  Mary  Fenwick  hath  since  intermarried,  and  is  now  the  wife  of  the  said 
Henry  Grant  Derbishire.  Now,  these  presents  witness  that  the  said  Henry  Grant 
Derbishire  and  Mary  his  wife  do  and  each  of  them  doth  agree  with  the  said  Henry 
Wood  to  sell  to  him  and  deliver  or  cause  to  be  delivered  over  into  his  possession  in 
manner  hereinafter  mentioned  all  the  gang  and  number  of  male  and  female  negro 
slaves  late  of  and  belonging  to  the  said  Sir  John  Stuart,  deceased,  in,  upon,  about, 
and  belonging  to  the  said  plantation  called  Stuart's  Manor,  in  the  island  of  Exuma, 
Bahamas,  and  elsewhere  in  the  said  island,  which  were  late  the  property  of  the  said 
Sir  John  Stuart,  deceased,  and  of  or  to  which  the  said  Mary  Derbishire,  as  the 
residuary  legatee  or  administratrix,  or  the  said  Henry  Grant  Derbishire  in  her  right, 
or  either  of  them,  or  any  person  or  persons  as  their  agent  or  attorney,  is  or  are  pos- 
sessed or  entitled,  and  which  are  mentioned  and  specified  in  the  schedule  hereunder 
written  or  hereto  annexed,  and  all  and  every  the  progeny  and  ofl^spring  of  the  same 
slaves,  together  with  all  and  every  the  clothes,  apparel,  and  tools,  utensils  and 
implements,  effects  and  things,  respectively  of  and  belonging  to  the  said  slaves,  and 
every  or  any  or  either  of  them,  at  or  for  the  price  or  sum  of  £4000,  subject  never- 
theless to  such  deduction  or  addition  as  is  hereinafter  mentioned,  and  to  be  secured 
in  the  manner  hereinafter  mentioned ;  and  also  that  they  the  said  Henry  Grant 
Derbishire  and  Mary  his  wife,  their  executors  and  administratons,  on  receiving  from 
James  Wood,  as  the  agent  of  the  said  Henry  Wood,  such  securities  for  the  payment 
of  the  said  before-mentioned  price  as  the  case  may  be  as  are  [86]  hereinafter  men- 
tioned, shall  and  will,  at  the  costs  and  charges  of  the  said  Henry  Wood,  his 
executors,  administrators,  or  assigns,  execute  by  themselves  or  by  their  attorney  or 
attornies,  duly  authorized  for  that  purpose,  a  proper  bill  of  sale,  or  other  neces.sary 
instrument  or  instruments  of  assignment  or  conveyance  for  assuring  and  conveying, 
as  far  as  the  said  Henry  Grant  Derbishire  and  Mary  his  wife  lawfully  can  or  may, 
the  absolute  property  and  interest  in  the  before-mentioned  slaves,  and  other  effects 
and  things  hereinbefore'agreed  to  be  sold  and  disposed  of  by  them  the  said  Henry  Grant 
Derbishire  and  Mary  his  wife,  with  their  appurtenances."  [Then  followed  an  agree- 
ment on  the  part  of  the  purchaser  to  purchase  the  slaves,  and  various  provisions  and 
stipulations  incidental  to  the  contract.] 

Pending  the  treaty  for  this  sale  there  was  a  correspondence  between  the  Plaintiff 
and  the  purchaser,  in  which  the  Plaintiff  referred  to  the  will.  On  the  day  next 
■following,  the  date  of  the  contract,  viz.,  the  20th  of  November  1818,  was  executed 
the  first  instrument  to  which  the  trustees  were  parties.  It  was  a  settlement  of  that 
date  made  between  Mr.  and  Mrs.  Derbyshire,  of  the  one  part,  and  Sir  Hildebrand 
Oakes,  Bart.,  William  Plunket  de  Bathe,  Esq.,  Francis  Home,  Esq.,  and  Henry 
Fauntleroy,  Esq.,  of  the  other  part.  It  recited  the  marriage,  and  that  Mr. 
Derbishire  was  in  right  of  the  Plaintiff  his  wife  possessed  of  or  entitled  to  £6658, 
15s.  of  lawful  money  of  Great  Britain,  and  was  also  entitled  in  right  of  his  wife  to 
the  sum  of  £1888  East  India  Stock,  which  had  been  transferred  unto  and  was  then 
standing  in  the  name  of  Mr.  Derbishire  in  the  books  kept  for  entering  the  transfer 
of  East  India  Stock ;  and  that  Mr.  Derbishire  was  in  right  of  his  wife  further 
possessed  of  or  entitled  to  certain  negroes  or  other  slaves,  [87]  amounting  in  number 
to  seventy  or  thereabouts,  theretofore  the  property  of  her  late  uncle,  Sir  John 
Stuart,  deceased,  and  which  were  then   or  lately  hired  out  to  a  Mr.  Forbes,  and 
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that  it  was  lately  agreed  by  and  between  Mr.  and  Mrs.  Derbishire  that  the  sum 
of  £6658,  15s.  should  be  invested  iu  the  purchase  of  a  competent  share  of  £3  per 
cent,  consolidated  Bank  annuities  in  the  joint  names  of  Sir  Hildebrand  Oakes, 
William  P.  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  and  that  the  East  India 
Stock  should  be  transferred  into  the  same  names ;  and  that  it  was  also  agreed  that 
the  aforesaid  negroes  or  slaves,  together  with  the  oft'spring  and  issue  of  the  females 
of  the  negroes  and  other  slaves  should  be  assigned  to  Sir  Hildebrand  Oakes,  William 
P.  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  upon  trust  to  sell  and  dispose 
of  the  same.  By  the  first  witnessing  part  it  was  declared  that  Sir  Hildebrand  Oakes, 
William  P.  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  their  executors, 
administrators,  and  assigns,  should  stand  and  be  possessed  of  the  sum  of  £8550,  lis. 
3d.  £3  per  cent,  consolidated  Bank  annuities  and  £1888  East  India  Stock  then 
respectively  standing  in  their  names  as  thereinbefore  was  mentioned,  and  of  and  in 
the  dividends,  interest,  and  annual  produce  thereof,  upon  trust  either  to  permit  the 
sums  of  £8550,  lis.  3d.  £3  per  cent,  consolidated  Bank  annuities  and  £1888  East 
India  Stock  to  remain  in  their  then  actual  state  of  investment,  or  to  vary  the  same, 
with  the  consent  of  H.  G.  Derbishire  and  the  Plaintift'  his  wife,  during  their  joint 
lives,  and  after  the  decease  of  either  of  them  with  the  consent  in  writing  of  the 
survivor  of  them  during  his  or  her  life,  and  after  the  decease  of  such  survivor  at  the 
discretion  of  the  trustees  or  trustee  for  the  time ;  and  to  stand  possessed  of  and 
interested  in  all  and  singular  the  trust-monies,  stocks,  funds,  and  [88]  securities,  and 
the  interest,  dividends,  and  annual  produce  thereof,  upon  trust  from  time  to  time 
during  the  joint  lives  of  Henry  Grant  Derbishire  and  the  Plaintiff  his  wife  to  apply 
the  interest,  dividends  and  annual  produce  as  the  Plaintift",  notwithstanding  her 
coverture,  should  from  time  to  time  by  any  writing  or  writings  under  her  hand  (but 
not  so  as  to  dispose  of  or  afi'ect  the  same  in  the  way  of  anticipation)  or  otherwise 
direct  or  appoint,  and  in  default  of  such  direction  and  appointment  into  her  own 
hands  for  her  separate  use.  And  after  the  decease  of  either  of  them  Henry  Grant 
Derbishire  and  the  Plaintiff  to  pay  the  interest,  dividends,  and  annual  produce  of  the 
trust-monies,  stocks,  funds,  and  securities  to  or  permit  the  same  to  be  received  by  the 
survivor  and  his  or  her  assigns  during  his  or  her  life,  for  his  or  her  and  their  own 
proper  use  and  benefit ;  and  after  the  decease  of  the  survivor,  to  stand  possessed  of 
the  trust  funds,  in  trust  for  all  and  every  the  children  and  child  of  Mr.  Derbishire 
by  the  Plaintiff"  who  being  a  son  or  sons  should  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters  should  attain  that  age  or  marry,  to  be  divided 
between  or  among  them  if  more  than  one  in  equal  shares  and  proportions,  and  if 
there  should  be  but  one  such  child  the  whole  to  be  in  trust  for  that  one  child.  And 
the  deed  then  contained  certain  trusts  relating  to  the  maintenance  and  education  of 
the  children,  and  limitations  by  way  of  accruer. — By  the  second  witnessing  part,  for 
a  nominal  consideration  Mr.  and  Mrs.  Derbishire  assigned  unto  Sir  Hildebrand 
Oakes,  William  P.  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  their  executors, 
administrators,  and  assigns,  all  and  singular  the  thereinbefore-mentioned  negroes  and 
other  slaves  (amounting  in  number  to  seventy  or  thereabouts),  together  with  the 
offspring  and  issue  of  the  females  of  the  said  negroes  or  other  slaves,  upon  trust,  as 
soon  as  con-[89]-veniently  might  be  (and  with  or  without  the  concurrence  of  Mr. 
Derbishire  and  the  Plaintift'  his  wife),  absolutely  to  sell  and  dispose  of  the  same 
either  by  public  auction  or  private  contract  to  any  person  or  persons  willing  to 
become  the  purchaser  or  purchasers  thereof,  for  such  price  or  prices  or  sum  or  sums 
of  money  as  Sir  Hildebrand  Oakes,  William  P.  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy,  or  the  survivor  of  them,  or  the  executors,  administrators,  or  assigns  of 
such  survivor,  should  deem  proper,  and  for  the  purposes  aforesaid,  to  enter  into, 
make,  and  execute  all  necessary  and  proper  sales,  contracts,  agreements,  assignments, 
acts,  deeds,  matters,  or  things,  which  were  to  be  valid  and  effectual  to  all  intents  and 
purposes  whatsoever,  although  Mr.  and  Mrs.  Derbishire  should  not  join  therein  or 
concur  therewith.  And  it  was  thereby  agreed  and  declared  that  Sir  Hildebrand 
Oakes,  William  P.  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  their  executors, 
administrators,  and  assigns,  should  stand  and  be  possessed  of  and  interested  in  the 
sum  or  sums  of  money  to  arise  or  be  produced  by  any  sale  to  be  made  in  pursuance 
of  the  trust  lastly  thereinbefore  declared,  and  of  and  in  the  profits  to  arise  in  the 
meantime   and   until  the  negroes  and  other   slaves   should   have   been    so   sold   as 
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aforesaid,  upon  and  for  such  trusts,  intents,  and  purposes,  and  with,  under,  and 
subject  to  such  powers,  provisoes,  agreements,  and  declarations  as  were  thereinbefore 
expressed,  declared,  and  contained  of  and  concerning  the  sum  of  £8550,  lis.  3d. 
£3  per  cent,  consolidated  Bank  annuities  and  £1888  East  India  Stock,  and  the 
dividends,  interest,  and  annual  produce  thereof  respectively,  or  as  near  thereto]  as 
circumstances  would  admit. 

This  settlement,  therefore,  set  up  and  proceeded  upon  a  title  totally  different 
from  the  title  on  which  the  agree-[90]-ment  for  the  sale  of  the  slaves  proceeded,  and 
it  settled  the  property  on  trusts  differing  from  those  limited  by  Sir  John  Stuart's 
will. 

Some  time  after  the  execution  of  this  settlement,  £3500,  part  of  the  proceeds  of 
the  slaves,  was,  as  alleged  by  this  bill,  received  by  Henry  Grant  Derbishire,  and  paid 
over  by  him  to  Henry  Fauntleroy  upon  the  trusts  of  the  settlement.  The  evidence, 
however,  on  this  part  of  the  case  was  not  clear.  But  whatever  might  have  been  the 
true  state  of  the  case,  it  sufficiently  appeared  that  the  trustees  ultimately  treated  and 
considered  the  £3500  as  having  been  paid  to  Fauntleroy  upon  the  settlement 
trusts. 

Henry  Grant  Derbishire  attained  twenty-one,  according  to  his  own  statement  in 
his  answer,  in  July  1821. 

He  then  disputed  the  settlement,  and  there  being  two  children  born  of  the 
marriage,  a  bill  was  filed  in  the  names  of  the  children  as  Plaintiffs  again.st  Mr.  and 
Mrs.  Derbishire  and  the  trustees.  It  alleged  that  previously  to  and  at  the  time  of 
her  marriage  Mrs.  Derbishire  was  entitled  as  administratrix  and  sole  next  of  kin  of 
Sir  John  Stuart,  deceased,  to  the  sum  of  £6658,  15s.  sterling,  the  sum  of  £1888  East 
India  Stock  then  standing  in  the  name  of  Sir  John  Stuart,  and  to  certain  negro 
slaves  in  the  island  of  Little  Exuma,  one  of  the  Bahama  Islands,  and  other  monies 
and  effects.  It  further  stated  the  indenture  of  settlement,  and  that  the  negro  slaves 
were  some  time  after  the  date  and  execution  of  that  deed,  and  in  pursuance  of  the 
trusts  thereof,  sold  or  disposed  of,  and  produced  the  net  sum  of  £3500,  which  sum 
of  £3500  had  been  invested  in  the  purchase  of  the  sum  of  £4869,  lis.  3d.  £3  per 
cent,  consolidated  Bank  an-[91]-nuities  in  the  names  of  Sir  Hildebrand  Oakes,  Sir 
William  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  and  was  then  with  other 
trust  stock  standing  in  their  names.  It  further  stated  that  it  was  alleged  that  at  the 
time  the  settlement  was  executed  Mr.  Derbishire  was  under  the  age  of  twenty-one 
years.  It  further  stated  that  Mr.  and  Mrs.  Derbishire  sometimes  alleged  that  they 
were  willing  and  desirous,  if  the]  indenture  of  settlement  should  be  deemed  not  to 
be  a  binding  settlement,  to  make  and  execute  a  good,  valid,  and  effectual  settlement, 
and  to  confirm  the  settlement  as  to  a  part  of  the  trust  funds  for  the  benefit  of  the 
then  Plaintiffs  and  such  other  children  as  Mr.  and  Mrs.  Derbyshire  might  have,  on 
receiving  a  part  only  of  the  trust  funds,  and  that  Mr.  and  Mrs.  Derbishire  alleged 
that  they  or  Mr.  Derbishire  had  contracted  some  debts  in  the  maintenance  of  them- 
selves and  the  then  Plaintiffs  their  children,  and  otherwise,  to  the  amount  of  £3500 
or  thereabouts,  and  that  they  were  desirous  to  receive  out  of  the  trust  funds  the  sum  of 
£3500  only,  and  had  proposed  to  Sir  Hildebrand  Oakes,  William  P.  de  Bathe,  Francis 
Home,  and  Henry  Fauntleroy,  to  sell  out  and  dispose  of  so  much  of  the  trust  funds 
as  should  be  sufficient  to  raise  the  sum  of  £3500  to  be  paid  to  Mr.  and  Mrs.  Derbishire 
for  the  purpose  of  paying  their  debts,  and  to  answer  their  then  present  occasions, 
and  had  proposed  and  offered,  on  receiving  and  being  paid  £3500  as  aforesaid,  to 
make  and  execute  any  proper  deed  or  instrument  for  confirming  the  settlement  with 
respect  to  the  remainder  of  the  trust  funds  or  effectually  to  settle  the  same  for  the 
benefit  of  the  then  Plaintiffs  and  the  other  children  of  the  marriage.  The  prayer  was 
that  it  might  be  declared  by  the  Court  that  the  settlement  was  a  valid  and  binding 
settlement,  and  that  Sir  Hildebrand  Oakes,  AVilliam  P.  de  Bathe,  Francis  Home,  [92] 
and  Henry  Fauntleroy,  might  be  re.strained  by  injunction  from  selling  or  disposing  of 
any  part  of  the  principal  of  the  trust  funds,  or  if  the  Court  should  be  of  opinion  that 
the  settlement  was  not  a  valid  and  binding  settlement,  and  that  Mr.  and  Mrs. 
Derbishire  were  entitled  to  receive  any  part  of  the  principal  of  the  trust  funds  or  the 
proceeds  thereof,  then,  that  after  raising  and  paying  out  of  the  trust  funds  the  sum 
of  £3500  to  Mr.  and  Mrs.  Derbishire  a  proper  settlement  might  be  made  of  the 
remainder  of  the  trust  funds,  according  to  the  aforesaid  proposal  and  offer  of  Mr.  and 
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Mrs.  Derbishire,  such  new  settlement  to  be  approved  of  by  one  of  the  Masters  of  the 
Court.  All  the  Defendants  to  this  bill,  except  Sir  William  P.  de  Bathe  (who  was 
then  abroad  out  of  the  jurisdiction),  appeared  and  put  in  their  answers,  the  same 
solicitors  acting  for  all  the  parties  ;  and  all  the  answers  were  put  in  without  oath,  but 
were  signed  b}'  the  several  Defendants.  These  answers  admitted  the  several 
statements  in  the  liill,  but  Mr.  and  Mrs.  Derbishire,  who  answered  separately,  denied 
the  validity  of  the  settlements,  and  stated  that  it  was  not  intended  to  be  binding 
upon  Mrs.  Derbishire.  By  a  decree  made  in  a  suit,  dated  the  20th  of  June  1822,  it 
was  referred  to  the  Master  to  inquire  and  state  to  the  Court  whether  any  debts  of 
Sir  John  Stuart  remained  unpaid  on  the  20th  of  November  1818  which  were  a  charge 
upon  his  assets  and  payable  thereout.  And  it  was  ordered  that  the  Master  should 
inquire  and  state  to  the  Court  whether  Mr.  Derbishire  was  of  the  age  of  twenty-one 
j-ears  when  the  settlement  was  executed  by  him. 

Sir  Hildebrand  Oakes  died  in  the  month  of  September  1822.  The  Defendants 
Charles  Hoare  and  Charles  Merrick  were  his  legal  personal  representatives. 

[93]  The  Master,  by  his  report,  dated  the  14th  of  May  1823,  after  finding  that  there 
was  no  debt  of  the  "  intestate  "  Sir  John  Stuart  which  remained  unpaid  on  the  20th  of 
November  1818  which  was  a  charge  upon  his  assets  and  payable  thereout,  except  a 
debt  of  £14:0  which  had  been  paid  by  Mr.  Derbishire,  found  that  Mr.  Derbishire  was 
not  of  the  age  of  twenty-one  years  at  the  time  of  executing  the  settlement.  Upon 
the  cause  coming  on  for  further  directions,  on  the  27th  of  November  1823,  it  was 
declared  that  the  settlement  was  not  binding  on  Mr.  Derbishire  ;  and — Mr.  Derbishire 
by  his  counsel  submitting  (on  receiving  and  being  paid  out  of  the  trust  funds 
mentioned  in  the  indenture  of  settlement  the  sum  of  £3-500)  to  confirm  the  settle- 
ment, or  to  make  and  execute  such  settlement  of  the  remainder  of  the  trust  funds 
(after  payment  of  the  costs  of  the  suit)  as  the  Court  should  direct — it  was  ordered 
to  be  referred  to  the  Master  to  tax  all  parties  their  costs  of  the  suit  relating  to  the 
settlement  thereinafter  directed  to  be  approved  of  by  the  Master  as  between  solicitor 
and  client.  And  it  was  ordered  that  William  P.  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy,  the  surviving  trustees  of  the  indenture  of  settlement,  should  be  at  liberty 
to  sell  so  much  of  the  trust  funds  as  would  be  sufficient  to  raise  the  sums  of  £140 
and  £3.500,  and  what  should  be  taxed  for  such  costs.  And  thereout  it  was  ordered 
that  the  Defendants  should  pay  the  sum  of  £140  to  Mr.  Derbishire,  and  retain  and 
pay  all  parties  their  costs  when  taxed  ;  and  thereout  also  it  was  ordered  that  the 
Defendants  should  retain  the  sum  of  £3.500,  subject  to  the  inquiry  thereinafter 
directed,  and  the  further  order  of  the  Court.  The  order  then  contained  the  usual 
directions  for  the  separate  examination  of  Mrs.  Derbishire  by  commission,  as  to  the 
disposition  of  the  sum  of  £3500.  And  it  was  ordered  to  be  referred  to  the  Master  to 
approve  of  a  proper  [94]  settlement  to  be  made  of  the  remainder  of  the  trust  fund 
upon  Mr.  and  Mrs.  Derbishire,  and  the  issue  of  their  marriage,  and  to  appoint  proper 
persons  to  be  trustees  of  the  settlement.  . 

Mrs.  Derbishire  being  examined,  e.xpressed  her  desire  that  the  sum  of  £3500  to 
which  she  was  entitled  as  administratri.x  and  sole  next  of  kin  of  Sir  John  Stuart, 
deceased,  or  the  securities  on  which  the  same  or  any  part  thereof  had  been  placed, 
should  be  paid,  transferred,  or  assigned  to  Mr.  Derbishire  ;  and  accordingly,  by  an 
order  of  the  22d  of  January  1824,  it  was  ordered  that  the  sum  of  £3500,  or  the 
securities  on  which  the  same  or  any  part  thereof  had  been  placed  out,  should  be  paid, 
assigiied,  or  transferred  to  him. 

The  sums  of  £140  and  £3500  were  paid  according  to  this  order,  and  a  new- 
settlement  was  approved  of  by  the  Master,  and  executed  by  the  parties  thereto.  It 
bore  date  the  1st  of  June  1824,  and  was  made  between  Mr.  and  Mrs.  Derbishire,  of 
the  one  part,  and  Jabez  Mackenzie,  William  P.  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy,  of  the  other  part.  It  recited  that  the  negroes  had  been  sold,  and  pro- 
duced the  sum  of  £3500,  which  had  been  invested  in  the  purchase  of  £4869,  lis.  3d. 
£3  per  cent,  consolidated  Bank  annuities  in  the  names  of  the  trustees.  And  that 
William  P.  de  Bathe,  Francis  Home,  and  Henry  Fauntleroy,  in  obedience  to  the 
order  of  the  27th  of  November  1823,  and  the  Master's  report  of  the  31st  of  May  1824, 
had  sold  out  £1326,  15s.  8d.  East  India  Stock,  part  of  the  trust  monies  and  securities 
which  had  produced  the  sum  of  £3927,  os.  6d.,  and  they  had  thereout  that  day  paid 
to   Mr.  Derbishire  the  two  sums  of  £140  and  £3500,  as  he  did  thereby  admit  and 
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acknowledge,  and  had  also  paid  the  costs  of  the  suits  [95]  and  broker's  charges,  and 
there  was  then  standing  in  the  names  of  the  trustees  the  sum  of  £561,  4s.  4d.  East 
India  Stock,  and  £13,420,  2s.  6d.  £3  per  cent,  consolidated  Bank  annuities.  The 
witnessing  part  declared  that  William  P.  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy,  would  with  all  convenient  speed  transfer  the  sum  of  £561,  4s.  4d.  East 
India  Stock  and  the  sum  of  £13,420,  2s.  6d.  £3  per  cent,  consolidated  Bank  annuities 
into  the  names  of  Jabez  Mackenzie,  William  P.  de  Bathe,  Francis  Home,  and  Henry 
Fauntleroy,  and  that  until  the  transfer  thereof  William  de  Bathe,  Francis  Home, 
and  Henry  Fauntleroy,  their  executors,  administrators,  and  assigns,  and  from  and 
after  such  transfer,  thej',  Jabez  Mackenzie,  William  P.  de  Bathe,  Francis  Home,  and 
Henry  Fauntleroy,  their  executors,  administrators,  and  assigns,  should  stand 
possessed  of  and  interested  in  the  above  trust  funds,  upon  trusts  for  transposing  and 
varj'ing  the  investment  thereof,  and  for  standing  possessed  of  and  interested  in  all 
the  trust  stock,  funds,  and  securities,  and  the  dividends,  interest,  and  annual  produce 
thereof,  upon  the  trusts  thereinafter  expressed,  being  trusts  to  pay  the  income  during 
the  joint  lives  of  Mr.  and  Mrs.  Derbishire,  as  she  should  (but  not  by  way  of  anticipa- 
tion) direct  or  appoint,  and  in  default  of  appointment  for  her  separate  use  ;  and  after 
the  decease  of  either  of  them  Mr.  and  Mrs.  Derbishire  to  pay  the  income  to  the 
survivor  for  life,  and  after  the  decease  of  the  survivor  to  stand  and  be  possessed  of 
the  capital,  in  trust  for  the  children  of  Mr.  and  Mrs.  Derbishire,  as  they  during  their 
joint  lives,  or  the  survivor,  should  appoint ;  and  subject  to  such  appointment,  in 
trust  for  all  the  children  equally  who  being  a  son  or  sons  should  attain  the  age  of 
twenty-one  j'ears,  or  being  a  daughter  or  daughters  should  attain  that  age  or  be 
married. 

[96]  In  the  year  1829  Sir  W.  P.  de  Bathe  and  F.  Home  transferred  the  sum  of 
£561,  4s.  4d.  East  India  Stock  into  the  names  of  F.  Home,  Sir  F.  W.  Drummond,  and 
George  Battcock,  but  the  sum  of  £8550,  lis.  3d.  £3  per  cent,  consolidated  Bank 
annuities  was  never  transferred  ont  of  the  names  of  Sir  H.  Oakes,  Sir  W.  P.  de 
Bathe,  F.  Home,  and  H.  Fauntleroy. 

On  the  16th  of  September  1824  a  commission  of  bankrupt  issued  against  William 
Marsh,  Josias  Henry  Stacey,  and  George  Edward  Graham,  the  partners  of  Henry 
Fauntleroy,  and  on  the  29th  of  October  1824  another  commission  of  bankrupt  issued 
against  Henry  Fauntleroy.  They  were  all  found  bankrupt,  and  the  two  commissions 
were  consolidated. 

In  the  month  of  November  1824  Fauntleroy  was  executed  for  felony,  and  he  died 
an  uncertificated  bankrupt  and  wholly  insolvent. 

After  the  death  of  Fauntleroy  Sir  W.  P.  de  Bathe  and  F.  Home,  proved  for 
£3500,  part  of  the  produce  of  the  negroes,  against  the  estate  of  the  bankrupts  under 
the  bankruptcj',  but  they  never  in  any  manner  proved  or  attempted  to  prove  against 
the  estate  for  any  other  sum  of  money. 

A  first  and  second  dividend  of  three  shillings  and  fourpence  each  in  the  pound  in 
respect  of  the  debt  so  proved,  amounting  in  the  whole  to  the  sum  of  £1166,  13s.  4d. 
were  received  by  Sir  W.  P.  de  Bathe  and  F.  Home  previously  to  the  22d  of  December 
1829,  and  the  sum  of  £855  (part  thereof)  was  invested  by  them.  Sir  W.  P.  de  Bathe 
and  F.  Home,  in  the  purchase  of  £1000  £3  per  cent,  consolidated  Bank  annuities. 

[97]  The  Solicitor-General  [Bethell],  Mr.  Daniell,  and  Mr.  Southgate,  were 
for  the  Appellants. 

Mr.  Teed  and  Mr.  Roche  were  for  the  Defendants  Home  and  Battcock. 

They  referred  to  2  Spence  on  the  Jurisdiction  of  the  Court  of  Chancery,  765, 
Savage  v.  Foster  (9  Mod.  36),  Evans  v.  BickneU  (6  Yes.  174),  Jmes  v.  Kearney  {\  Dr.  & 
War.  134),  Jachm  v.  Hobkouse  (2  Mer.  483),  Jmws  v.  Smith  (1  Phil.  244),  Bmd  v. 
Hophins  (1  Sch.  &  Lef.  429),  Hovenden  v.  Lord  Annesley  (2  Sch.  &  Lef.  607),  Beckford 
V.  IFaiie  (17  Yes.  87),  Fenicick  v.  Greemvell  (12  Bea.  412). 

Mr.  Chandless  and  Mr.  Hallett,  for  the  Defendant  De  Bathe,  referred  to  Bonser  v. 
Cox  (6  Bea.  110),  Young  v.  Mackintosh  (13  Sim.  445),  Fowler  v.  Beynal  (2  De  G.  &  S. 
749),  Hearle  v.  G-reenbank  (3  Atk.  712),  Bi/der  v.  Bickerton  (3  Swans.  80,  n.),  Evans  v. 
BickneU  (6  Yes.  174),  Baggett  v.  Meuz  (1  Coll.  138  ;  S.  C,  1  Phill.  627). 

Mr.  Malins,  Mr.  Craig,  and  Mr.  Hoare,  were  for  the  Defendants  Messrs.  Hoare. 

Mr.  Wigram  and  Mr.  Sandys  were  for  the  representatives  of  Mr.  Mackenzie. 

Mr.  Campbell  was  for  Sir  0.  Gordon. 
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The  Solicitor-General,  in  reply. 

[98]  March  4.  The  Lord  Justice  Knight  Bruce.  The  appeal  of  which  we  have 
to  dispose  is  that  of  the  sole  Plaintiff,  Mrs.  Derbishire,  who  complains  of  part  only  of 
the  decree.  There  is  no  other  Appellant.  The  appeal  has  been  resisted  by  various 
Respondents,  who  have  between  them  scarcely  suggested,  and  none  of  whom  has  in 
effect  asked,  that  the  decree  should  be  in  any  respect  altered.  Some  Defendants  in 
the  cause  have  not  appeared  upon  the  appeal. 

The  chief  or  sole  object  of  the  Plaintiff's  pursuit  is  the  price  or  value  of  some 
slaves  formerly  the  property  of  a  distinguished  officer,  the  late  Sir  John  Stuart,  her 
uncle,  and  especially  a  sum  of  £3500,  produced  bj^  a  sale,  whether  valid  or  invalid,  of 
those  slaves,  or  some  of  them,  that  took  place  in  the  year  1819,  and  received  in  the 
same  year  by  the  late  Mr.  Fauntleroy,  or  the  sum  of  £4869,  lis.  3d.  £3  per  cent. 
Bank  annuities,  in  the  purchase  of  which  he  untruly  alleged  the  £3500  to  have  been 
invested  :  the  Appellant  contending  that  at  least  with  one  of  those  sums,  and  with 
interest  or  income  for  a  considerable  time  in  respect  of  it,  she  is  entitled  to  charge 
the  Defendants  Colonel  Home,  Sir  William  de  Bathe,  and  Mr.  Battcock,  and  the 
estates  of  Sir  Hildebrand  Oakes,  Colonel  Mackenzie,  and  Sir  Francis  Drummond, 
deceased,  who  are  represented  respectively  by  other  defendants. 

That  there  are  difficulties  in  the  way  of  this  claim  as  to  one  and  all  of  the  persons 
and  estates  sought  to  be  subjected  to  it,  has  scarcely  been  denied  by  her  counsel, 
who  maintain,  however,  that  these  difficulties  are  not  insurmountable,  and  are,  unless 
perhaps  as  to  Colonel  Mackenzie,  surmounted.  And  the  main  question  is,  whether 
the  Plaintiff's  counsel  have  established  this  pro-[99]-position.  Now  upon  the 
pleadings  and  evidence  it  appears  to  me  that  the  Plaintiff  must,  for  every  purpose  of 
the  cause,  lie  taken  to  have  been  before  and  at  the  time  of  her  marriage,  and  continu- 
ally afterwards,  well  aware  and  in  the  possession  of  a  full  recollection  of  her  husband's 
age,  Sir  John  Stuart's  will,  its  nature  and  contents,  and  the  fact  of  the  letters  of 
administration  of  his  effects  having  been  granted  to  her  with  that  will  annexed.  She 
had  attained  majority  some  years,  or  certainly  a  year,  before  her  marriage.  For  if 
not  born,  as  Mr.  Teed  declares  that  she  was,  before  the  year  1788,  she  must  be  taken 
to  have  been  at  least  twenty-one  years  of  age  when  the  letters  of  administration  were, 
in  the  year  1815,  granted  to  her;  and  the  marriage  (for  three  years  or  more  after 
which  her  husband  seems  to  have  been  a  minor)  took  place  in  1817.  It  is,  perhaps, 
not  too  much  to  say,  that  merely  by  so  marrying  without  any  previous  settlement, 
without  any  previous  act  to  secure  or  protect  Sir  John  Stuart's  property  against  the 
consequences  of  such  a  step,  she  committed  a  breach  of  trust.  But  however  that 
may  be,  does  it  appear,  or  is  it  a  legitimate  inference  from  the  pleadings  and  evidence, 
that  previously  to  the  year  1821  Sir  Hildebrand  Oakes,  Colonel  Home,  and  Sir 
William  de  Bathe,  or  any  one  of  them,  knew  or  had  notice  that  when  the  deed  of 
1818  was  executed  by  any  person  who  did  execute  it,  or  when  Mr.  Fauntleroy 
received  the  £3500  paid  to  him  by  the  Plaintiff's  husband  in  the  year  1819,  the 
Plaintiff's  husband  was  a  minor  ?  "This  question  I  mention  that  I  may  not  seem  to 
have  forgotten  it,  though,  not  considering  it  important  to  be  answered,  I  do  not 
answer  it. 

But,  again,  does  it  appear,  or  is  it  a  legitimate  inference  from  the  pleadings  and 
evidence,  that  previously  to  Mr.  Fauntleroy's  bankruptcy  or  death,  or  previously 
[100]  indeed  to  the  year  1848,  the  six  alleged  trustees  (in  using  which  expression  I 
mean  Sir  H.  Oakes,  Colonel  Home,  Sir  W.  de  Bathe,  Colonel  Mackenzie,  Sir  F. 
Drummond,  and  Mr.  Battcock,  of  whom  the  two  last  were  appointed,  or  professed  to 
be  appointed,  not  until  1829),  or  any  one  of  them,  knew,  or  for  any  purpose  or  in  any 
sense  material  in  this  cause  had  notice,  of  Sir  John  Stuart's  will,  or  of  the  fact  that 
the  Plaintiff  was  administratrix  of  his  effects,  not  simply,  but  with  a  will  annexed  1 
This  question  must,  in  my  opinion,  be  judicially  answered  in  the  negative.  I  assume 
it  to  be  true  that  in  some  suits,  and  for  some  purposes,  notice  of  a  person  being 
administrator  of  a  man  deceased  is  notice  also  constructively  of  the  fact,  if  true,  that 
the  letters  of  administration  are  letters  of  administration  with  a  will  annexed,  and 
notice  therefore,  constructively,  of  its  contents.  But  the  present,  in  my  opinion, 
is  not  such  a  suit,  nor  do  I  think  the  purpose  under  consideration  here  such  a 
purpose. 

The  Plaintiff  must  be  taken  in  substance  and  effect  to  have,  during  the  whole 
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time  material  for  us  now  to  consider,  represented  uniformly  to  the  alleged  trustees 
for  the  time  being  that  her  uncle,  Sir  John  Stuart,  had  died  intestate,  and  that  at  the 
time  of  her  marriage  she  was  beneficially  the  absolute  owner  of  his  property  ;  and  I 
conceive  that,  as  against  her  at  least,  each  of  the  six  alleged  trustees  had  a  right  to 
trust  to  the  fact  being  so,  was  entitled  to  believe  it,  was  justified  in  acting  upon  that 
footing.  The  will,  however,  did  in  truth,  and  does  bind  the  property  in  question. 
Whatever  the  age  of  the  Plaintiffs  husband,  neither  he  nor  she  rightfully  did,  or 
rightfully  could,  defeat  or  contravene  its  trusts  or  dispositions.  But  the  husband  and 
wife  have  so  acted  as  to  rob  the  testator  after  his  death,  by  robbing  their  [101] 
children  of  £7000,  or  so  much  of  that  sum  as  the  proof  under  the  bankruptcy  of  the 
bankers  shall  not  have  been  the  means  of  effectually  making  good  to  those  children  : 
to  say  nothing  of  the  heavy  costs  of  the  amicable  suit — a  suit  amicable  in  one  sense — 
but  which  may  also  deserve  another  designation.  For  by  the  improper  receipt  of  the 
first  sum  of  £3500,  and  its  improper  payment  to  Mr.  Fauntleroy,  it  has  wholly,  or  in 
great  part,  been  lost ;  and  by  the  deception  practised  on  the  Court,  in  concealing  the 
will  from  it  throughout  that  suit,  the  second  sum  of  £3500  was  in  fact  fraudulently 
obtained,  though  of  all  participation  in  making  the  payment  of  1819,  and  of  all 
connection  with  the  fraud,  each  of  the  six  alleged  trustees  is,  I  think,  clearly  entitled 
to  be  acquitted ;  nor  do  I  impute  fraud  to  the  solicitors  concerned  in  the  amicable 
suit,  who  (to  borrow  a  phrase  from  the  present  bill)  unaccountably  suffered  themselves 
to  be  kept  in  ignorance  of  the  true  nature  of  the  letters  of  administration — an  ignor- 
ance exposing  them  not  only  to  much  observation,  well  or  ill  merited,  but  possibly 
to  other  consequences  also.  Both  the  settlements  are  in  contravention  of  the  will, 
and  so  far  void.  Independently  of  the  material  fact,  that  the  will  does  not  contain 
any  power  of  appointing  new  trustees,  or  a  single  new  trustee,  the  testator  did  not 
suppose  or  contemplate  that  the  Plaintiff,  or  any  person  whom  she  might  marry, 
would  be  a  trustee,  still  less,  solely  the  trustee  of  it.  There  never  has  been  a  due  or 
proper,  there  never  has  been  an  effectual  appointment  of  new  trustees,  or  a  single  new 
trustee  of  the  will.  Not  one  of  the  six  alleged  trustees,  therefore,  was  at  any  time 
entitled  to  intermeddle  with  any  portion  of  the  property  of  Sir  John  Stuart,  at  least 
with  any  portion  of  the  capital  of  it.  Any  act  of  interference  with  the  capital,  by 
any  one  of  them,  after  actual  notice  of  Sir  John  Stuart's  will,  could  not  but  be  a 
breach  of  trust  towards  the  Plaintiff's  chil-[102]-dren.  And  how  can  ignorance  of  the 
true  state  of  the  case — in  point  of  fact,  an  ignorance  as  to  which  the  Plaintiff  was  and 
is  mainly  if  not  solely  to  blame — render  any  one  of  the  six  alleged  trustees  liable  to 
her  ■?  How  can  a  justifiable  omission  to  act  be  rendered  unjustifiable  by  not  having  been 
known  to  be  so  justifiable,  as  it  was  ?  The  statement  of  Sir  H.  Oakes  and  Colonel 
Home  with  respect  to  the  imaginary  Bank  annuities  in  the  amicable  suit  has  deserved 
certainly,  and  has  received  from  myself,  and  I  believe  from  the  Lord  Justice  Turner, 
great  attention  in  this  cause.  But  the  answer  on  their  part  at  least  was,  I  am 
persuaded,  though  careless  and  imprudent,  an  honest  answer.  It  may  have  helped 
possibly,  in  1822  and  1823,  to  mislead  the  Court,  but  of  it  the  Plaintiff  in  the  present 
litigation  is  alone  now  complaining,  and  she  assuredly,  in  my  judgment,  is  entitled 
neither  equitably  nor  morally  to  complain. 

Again,  at  what  a  distance  of  time  from  that  at  which  every  material  fact  was  fully 
known  to  the  Plaintiff  has  she  instituted  this  cause  !  Her  original  bill  was  filed  not 
before  the  year  1848.  But  she  was  aware  previously  to  the  year  1826  of  every 
circumstance  on  which  that  part  of  her  case  with  which  I  am  now  dealing  necessarily 
rests.  She  rebuts,  or  attempts  to  rebut,  any  defence  founded  on  this  delay,  by  the 
circumstance  of  the  prohibition  from  anticipation,  contained  perhaps  in  the  will 
(though  that  I  do  not  assert),  but  certainly  expressed  in  the  two  settlements.  That 
the  defence  grounded  on  the  length  of  time  between  the  year  1825  and  the  com- 
mencement of  this  litigation  can  so,  or  at  all,  be  met  successfully,  I  am  not  satisfied  ; 
but  there  is  too  much  else  in  the  case  to  render  it,  in  my  opinion,  necessary  to  decide 
the  point.  The  will,  and  the  true  nature  of  the  letters  of  administration,  coupled 
with  the  [103]  age  of  the  Plaintiff's  husband,  her  unfair  course  of  conduct,  and  the 
good  faith  of  the  six  alleged  trustees,  are  suflScient,  in  my  opinion,  to  exclude  her 
from  all  title  to  allege  succes.sfully,  in  this  cause,  that  there  was  on  the  part  of  any 
one  of  the  six  alleged  trustees  any  default,  or  any  breach  of  trust  as  to  the  slaves,  or 
as  to  the  £3500  paid  to  Mr.  Fauntleroy,  or  as  to  the  fictitious  Bank  annuities. 

G.  XXIII.— 2* 
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The  PlaintiflF  having,  by  her  counsel  at  the  Bar,  waived  all  relief  as  to  any  past 
income  of  the  still  remaining  India  stock,  and  of  the  £8550,  lis.  3d.  Bank  annuities 
also  saved  (a  waiver  which  ought,  I  suppose,  to  be  entered  in  our  order),  and  no 
relief  having  been  (if  any  could  in  this  cause  rationally  have  been)  asked  as  to  the 
East  India  stock  which  by  means  of  the  amicable  suit  the  Court  was  made  the 
instrument  of  abstracting  from  Sir  John  Stuart's  estate  for  the  benefit  of  the 
Plaintiff's  husband  and  for  costs,  there  remains  but  a  single  object  of  the  present  suit 
to  deal  with.  It  is  of  course  one  which  my  observations  already  made  were  not 
intended  to  include  or  refer  to,  namely,  the  produce  of  the  proof  made  under  the 
bankruptcy  of  Marsh  &  Co.  It  being  or  having  been  contended  by  the  Plaintiff, 
that  whatever  the  view  proper  to  be  taken  of  the  greater  and  higher  claim  made  by 
the  bill,  some  of  the  Defendants  (including  Defendants  wholly  dismissed  by  the  Vice- 
Chancellor)  ought  at  once  to  be  charged  on  this  account.  Possibly  in  the  result  some 
of  the  Defendants  may  be  made  accountable,  and  charged  in  respect  of  that  produce. 
But  circumstanced  as  the  case  is,  justice  and  convenience  will  (I  agree  with  Sir  James 
Parker  in  thinking)  be  better  consulted  by  postponing  at  least  any  enforcement  or 
declaration  of  liability,  than  by  now  charging  any  person  upon  the  score  of  the  proof. 
The  Vice-Chancellor  was,  I  think,  right  in  directing  the  [104]  inquiries  which,  with 
liberty  to  state  any  circumstances  specially,  he  did  concerning  its  produce.  Whether 
the  execution  of  these  inquiries  should  have  been  deferred  until  ascertaining  who  are, 
or  at  the  time  of  filing  the  original  bill  were,  the  persons  beneficially  interested  in  the 
produce  of  the  proof,  if  that  ought  to  be  considered  obscure  or  uncertain,  is  a  different 
point,  which  was  scarcely  or  not  at  all  touched  in  the  argument. 

The  inquiries  concerning  "any  assignment,  charge,  or  other  incumbrance,"  would 
probably  have  better  been  wholly  admitted  as  to  the  Plaintiff's  husband  who  really 
never  had  any  interest  in  his  own  right,  and  perhaps  also  as  to  the  Plaintiflf.  But 
that  he  is  stated  to  be  the  administrator  of  two  adult  children  of  the  marriage,  and 
she  may  have  done  some  acts  or  act  to  affect  arrears  of  income,  if  any,  now  due,  the 
decree  may,  I  think,  well  be  taken  as  not  admitting  the  possibility  that  she  can 
otherwise,  since  the  first  marriage  settlement,  or  at  least  since  the  second,  have 
assigned,  charged,  or  encumbered.  And  with  respect  at  least  to  her  children,  these 
inquiries  should  in  strict  propriety  either  have  been  omitted  or  have  been  preliminary, 
as  I  proceed  to  state. 

The  inquiries  relating  to  the  produce  of  the  proof  under  the  bankruptcy  are,  I 
repeat,  as  I  conceive,  right  and  sufficient ;  but  if  any  one  of  the  parties  shall  desire 
them  to  be  fuller  or  more  particular,  I  do  not  myself  object  to  any  reasonable  addition 
in  this  respect ;  though,  whether  extended  or  not  extended,  the  execution  of  them 
ought,  I  suppose,  in  point  of  regularity,  to  have  been  postponed  until  the  inquiries,  if 
any,  concerning  "  any  assignment,  charge,  or  other  incumbrance,"  should  have  been 
executed,  that  is,  until  the  suit  should  have  been  shewn  to  be  or  should  be  made 
sufficient,  if  it  ought  not  to  be  now  taken  as  certainly  sufficient  in  point  of  parties 
[105]  for  all  the  purposes  of  justice.  Considering,  however,  the  manner  in  which 
the  petition  of  appeal  is  worded,  that  some  of  the  Defendants  have  not  appeared  upon 
it,  and  that  none  of  the  Defendants  have  complained  in  this  respect,  I  think  that  the 
decree  may,  as  far  as  this  point  is  concerned,  which  seems  not  to  have  been  brought 
under  the  attention  of  the  Vice-Chancellor,  remain  as  it  is. 

The  bill  stands  wholly  dismissed  as  against  those  who  represent  the  estates  of  Sir 
H.  Oakes  and  Colonel  Mackenzie.  I  think  this  right,  for  Sir  H.  Oakes  did  not  join 
in  the  proof  under  the  bankruptcy,  or  receive,  apply,  or  deal,  or  interfere  with,  or 
join  in  receiving,  applying,  or  dealing,  or  interfering  with,  the  produce,  or  any  part 
of  the  produce  of  that  proof,  whether  in  the  shape  of  money,  or  of  stock,  or  other- 
wise ;  and  the  circumstances  sufficient,  as  I  have  said,  in  my  judgment,  to  exempt 
his  estate  from  liability  for  the  £3500  received  by  Mr.  Fauntleroy,  or  the  stock 
falsely  stated  by  him  to  have  been  bought  with  that  sum,  are  also,  I  think,  certainly 
sufficient  to  exempt  Sir  H.  Oakes's  estate  from  all  responsibility  connected  with  the 
proof,  and  to  render,  as  I  have  said,  the  total  dismissal  of  the  bill,  as  far  as  his  assets 
are  concerned,  perfectly  correct.  As  to  Col.  Mackenzie,  he  never  did,  alone  or  jointly 
with  any  other  person  or  persons,  receive  or  become  possessed  of  any  part  of  the 
trust  property  ;  nor  did  he  join  in  the  proof  under  the  bankruptcy.  And  the  circum- 
stances exempting,  at  least  in  my  opinion  exempting,  his  estate,  and  Col.  Home,  and 
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Sir  W.  de  Bathe,  from  all  liability  otherwise  than  in  respect  of  the  proof  under 
the  bankruptcy,  must,  I  think,  exempt  the  estate  of  Col.  Mackenzie  from  all 
liability  in  respect  of  that  proof  or  its  produce.  It  does  not  seem  that  any 
party  \vishes  an  inquiry  as  to  the  number  or  ages  of  the  children  that  the  Plaintiff 
has  had. 

[106]  I  consider  that  the  words,  "  And  this  decree  is  to  be  without  prejudice  to 
the  right  of  any  of  the  parties  to  these  suits  under  the  will  of  Sir  John  Stuart,  the 
testator  in  the  pleadings  named,"  had  better  be  struck  out,  the  reasons  being,  that 
the  will  governs  the  property,  that  much  of  the  capital  of  the  testator's  estate  is  now 
in  Court  in  this  cause,  and  that  the  survivors  of  the  six  alleged  trustees,  and  the 
representatives  of  the  others,  ought,  if  possible,  not  to  be  left  exposed  to  a  future  suit 
on  the  subject.  But  there  may,  I  think,  for  these  omitted  words  be  with  propriety 
substituted  this  sentence — "  And  this  decree  is  to  be  without  prejudice  to  any  suit 
that  may  be  instituted  for  the  purpose  of  charging  the  Plaintiff,  or  her  separate 
■estate,  in  respect  of  the  £3500  received  by  Henry  Fauntleroy  in  1819,  or  the 
stock  alleged  by  him  to  have  been  purchased  with  that  sum  ; "  otherwise  the  decree 
on  the  whole  must,  I  think,  stand  as  it  is,  the  waiver  that  I  have  mentioned  being 
■entered. 

I  have  the  Lord  Chancellor's  permission  to  state  that — though  not  having  heard 
the  argument  throughout,  he  does  not  join  in  deciding  this  case — his  impression, 
from  what  he  did  hear,  is  in  conformity  with  the  conclusion  at  which  I  have  said 
that  I  have  arrived,  and  with  which  the  Lord  Justice  Turner,  I  believe,  agrees. 
Nor  do  I  believe  that  he  differs,  or  that  the  Lord  Chancellor  would  have  differed 
irom  me,  in  thinking  that,  the  appeal  having  failed  in  its  principal,  if  not  only 
■oljject,  the  subjecting,  namely,  of  the  survivors  of  the  six  alleged  trustees,  and 
the  representatives  of  the  others,  to  an  ungracious,  a  harsh,  a  stale  and  an  unjust 
demand  of  considerable  amount,  the  Plaintiff's  next  friend  ought  to  pay  the  whole 
•costs  of  it. 

I  have  not  yet  expressly  adverted  to  the  demand  which  [107]  the  bill,  whether 
■sincerely  or  otherwise,  asserts  against  the  Plaintiff's  husband.  She  may  probably  be 
thought  to  have  so  acted  as  to  preclude  herself  from  obtaining  any  relief  against  him 
in  this  suit,  even  if  she  wishes  it  (which  I  suspect  that  she  does  not  do) ;  and  even 
had  her  course  of  acting  been  different,  she  would  have  obtained  it.  But  her  husband, 
when  he  and  she,  or  one  of  them,  paid  to  Mr.  Fauntleroy  the  £3500  received  by 
Mr.  Fauntleroy  in  1819,  was  a  minor,  and  continued  so  throughout  that  year;  nor 
do  I  consider  that  when  the  Plaintiff's  husband  received  the  second  £3500  from 
the  Court  of  Chancery,  he  was  aware  that  the  stock  alleged  to  have  been  purchased 
by  Mr.  Fauntleroy  with  the  former  £3500  had  not  been  so  purchased,  or  was 
not  safe  for  the  Plaintiff  and  her  children.  It  appears  to  me  that  in  this  suit 
"there  is  not  a  case  of  liability  established  against  Mr.  Derbishire,  and  the  bill 
;should  perhaps,  in  strictness,  be  in  part  dismissed  against  him ;  but  this  is  of  no 
importance,  and  has  not  been  asked  by  him  or  his  friendly  adversary  the  Plaintiff. 

The  Lord  Justice  Turner  began  by  stating  the  facts  nearly  in  the  words  in 
which  they  are  stated  above,  observing  during  the  narration  that,  from  the  correspond- 
ence ynih  the  purchaser  of  the  slaves  on  the  occasion  of  the  contract  in  1818,  it  was 
■clear  that,  at  the  date  of  the  contract,  the  Plaintiff  was  fully  aware,  and  had  in  her 
immediate  recollection,  the  will  of  Sir  John  Stuart.  After  concluding  the  statement 
■of  the  facts,  his  Lordship  said  : — 

The  first  question  appears  to  me  to  be,  whether  Fauntleroy  was  authorized  or 
permitted  by  his  co-trustees  to  receive  the  £3500,  and  I  think  the  evidence  does  not 
warrant  even  a  suspicion  that  he  was.  It  is,  I  think,  clear,  from  the  fact  of  the 
-.settlement  having  purported  [108]  to  assign  the  slaves,  that  all  knowledge  of  the 
-agreement  by  which  the  slaves  had  been  contracted  to  be  sold  was  withheld  from  the 
trustees,  and  it  was  under  this  agreement  that  the  £3500  became  payable.  The  co- 
trustees could  not  therefore  have  authorized  or  permitted  Fauntleroy  to  receive  this 
sum,  unless  they  became  aware  of  the  agreement  for  sale  between  the  date  of  that 
instrument  and  the  period  when  Fauntleroy  received  the  money,  and  I  find  no  proof 
whatever  that  this  was  the  case.  The  Plaintiff's  case,  therefore,  wholly  fails  as  to 
authority  or  permission,  and  the  true  question  is,  whether  there  is  a  sufficient  case  to 
•charge  the  trustees  with  neglect  or  default. 
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In  order  to  determine  this  question,  it  is  material,  I  think,  in  the  first  place,  tO' 
consider  by  whom  and  upon  what  trusts  the  slaves  and  the  proceeds  of  them  ought 
to  have  been  and  ought  now  to  be  held  ;  and  upon  this  part  of  the  case  no  doubt  can,. 
I  think,  be  entertained.  These  slaves  were  part  of  the  property  of  Sir  John  Stuart,, 
and  were  subject  to  the  trusts  of  his  will,  and  barring  any  power  which  there  may 
have  been  to  deal  with  them  for  the  payment  of  debts,  for  which  purpose  it  is  clear 
that  they  were  not,  and  were  not  required  to  be  dealt  with,  there  was  no  power  what- 
ever to  discharge  them  from  those  trusts.  In  the  event  of  Mrs.  Derbishire's  death 
under  twenty-one  without  children,  they  were  to  be  enjoyed  in  specie  by  some  of  the 
devisees  in  remainder,  and  they  could  not  therefore  be  subject  even  to  the  ordinary 
equity  for  conversion,  if  property  of  this  nature  be  subject  to  such  an  equity.  Again,, 
the  will  of  Sir  John  Stuart  did  not  contain  any  power  for  the  appointment  of  new 
trustees,  and  there  was  no  authority  therefore,  short  of  the  power  of  this  Court,, 
which  could  warrant  their  being  vested  in  any  other  trustees  than  those  whom  the- 
testator  had  named.  It  is  clear,  therefore,  that  these  slaves  [109]  ought  to  have- 
been  held  upon  the  trusts  of  Sir  John  Stuart's  will :  the  trustees  appointed  by  him 
having  declined  to  act,  ought  to  have  been  held  by  Mrs.  Derbishire  upon  those  trusts- 
until  new  trustees  of  them  were  duly  appointed  by  the  Court. 

This  being  the  position  of  the  case  as  to  the  slaves  at  the  death  of  the  testator,, 
we  have  next  to  consider  the  mode  in  which  they  were  dealt  with.  In  the  year  1817 
Mrs.  Derbishire  married  the  Defendant  H.  G.  Derbishire,  then  an  infant,  and  on  the 
19th  of  November  1818  she  and  her  husband,  who  was  then  still  an  infant,  in  direct 
breach  of  the  trusts  created  by  Sir  J.  Stuart's  will,  entered  into  an  agreement  for  the 
sale  of  the  slaves  to  a  gentleman  of  the  name  of  Wood,  for  the  sum  of  £4000  ;  and  it 
is  to  be  observed  that  in  this  agreement  Mrs.  Derbishire  is  de.scribed  as  the  niece, 
residuary  legatee,  and  administratrix,  with  the  will  and  codicil  annexed,  of  Sir  John 
Stuart ;  and  her  will  is  recited  in  the  agreement  as  constituting  Mrs.  Derbishire 
residuary  legatee,  subject  to  certain  limitations  and  restrictions  therein  fully  stated. 
It  is  further  to  be  observed,  that  Mrs.  Derbishire,  in  her  letters  of  this  date,  refers  to. 
the  will.  It  is  clear,  therefore,  that  the  will  was  at  this  time  present  both  to  her 
mind  and  to  the  mind  of  her  husband ;  but,  notwithstanding  this  full  knowledge  of 
the  will,  she  and  her  husband  on  the  following  day  execute  a  post-nuptial  settlement, 
which  is  purely  voluntary,  by  which  they  recite  that  the  Defendant  H.  G.  Derbishire 
is  entitled  to  these  slaves  in  right  of  his  wife,  and  the  slaves  are  purported  to  be 
assigned  to  the  trustees,  who,  and  whose  estates,  are  sought  to  be  charged  in  this 
suit,  upon  trusts  to  sell  the  same  and  to  stand  possessed  of  the  proceeds,  upon  trust 
for  Mrs.  Derbishire  for  life,  without  power  of  anticipation,  with  remainder  to  Mr. 
Derbishire  for  life,  with  remainder  to  the  children  of  the  marriage,  with  [110]  re- 
mainder to  Mrs.  Derbishire,  appointment  bj'  will,  and  in  default  of  appointment,  to- 
the  husband  absolutely — trusts,  therefore,  which  essentially  vary  from  those  created 
by  Sir  J.  Stuart's  will. 

Now,  at  this  point  of  the  ca.se  we  part  with  the  slaves  in  their  character  of  slaves, 
and  it  may  be  convenient  therefore  to  pau.se  and  consider  what  was  the  position  of 
the  trustees  under  this  settlement ;  and  whether,  if  nothing  further  had  been  done, 
the  trustees  could  have  been  made  liable  under  the  settlement,  and  by  whom  and  to 
what  extent.  Much  was  said  in  the  argument  upon  the  validity  of  this  deed — upon 
the  deed  of  an  infant  being  voidable  and  not  void,  and  upon  the  deed  being  beneficial 
to  the  infant.  I  have  difficulty  in  understanding  how  it  could  l)e  beneficial  to  the 
infant  to  concur  in  a  breach  of  tru.st,  or  in  what,  in  the  eye  of  this  Court  at  least, 
would  amount  to  a  fraud. 

But  I  do  not  think  it  necessary  to  pursue  this  question.  The  case  may  be  dealt 
with  on  the  footing  of  the  settlement  having  been  effectual  to  vest  in  the  trustees 
the  property  in  the  slaves.  What  then  would  have  been  their  position  1  Either  the 
slaves  passed  by  delivery,  or  they  did  not :  if  they  passed  by  delivery,  the  delivery 
under  the  previous  contract  entered  into  by  Mr.  and  Mrs.  Derbishire  would  have 
defeated  the  sale  by  the  trustees  ;  if  they  did  not  pass  by  delivery,  it  would  have 
been  necessary  for  the  trustees,  when  they  proceeded  to  sale  under  the  trusts  of  the 
settlement,  to  make  out  their  title,  and  upon  their  attempting  to  do  so  it  would  have 
appeared  that  they  derived  under  a  breach  of  trust.  In  neither  case,  therefore,  could 
the  trustees  have  made  an  effectual  sale ;    and  how,  then,  could  they  have  been 
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•charged  with  the  proceeds  of  the  slaves,  when  they  could  not  by  any  means  have 
realized  them  1 

[111]  This  being  the  state  of  the  case  as  to  the  slaves  themselves,  it  is  next  to  be 
considered  how  the  case  stands  as  to  the  proceeds  of  them.  In  the  year  1819  a  bill 
of  exchange  for  .£3500,  part  of  the  purchase-money  for  the  slaves,  was  remitted  from 
Jamaica,  and  reached  the  hands  of  the  Defendant  H.  G.  Derbishire,  by  whom  this  bill 
.alleges — and  I  think,  upon  the  evidence  in  this  cause,  it  must,  as  to  some  at  least  of 
the  Defendants,  be  assumed — that  that  sum  was  paid  over  to  Fauntleroy  upon  the 
trusts  of  the  settlement.  Was  there,  then,  neglect  or  default  on  the  part  of  the  co- 
trustees in  not  seeing  to  the  investment  of  this  money  in  the  hands  of  Fauntleroy  ? 
Now,  Fauntleroy  had  no  right  to  receive  this  money  on  account  of  the  trustees.  He 
could  not  receive  it  on  their  account  without  adopting  the  sale  which  had  been  made 
by  Mr.  and  Mrs.  Derbishire,  and  he  had  no  authority  from  his  co-trustees  to  make 
that  adoption  ;  nor  does  it  appear  that  the  co-trustees  knew  of  the  sale  until  some 
time  in  the  year  1821.  Up  to  that  time  at  least,  therefore,  I  think  that  there  was 
no  neglect  or  default  on  the  part  of  the  trustees.  The  inquiry  therefore  upon  this 
point  must  be  limited  to  what  subsequently  occurred ;  and  on  pursuing  this  inquiry, 
I  think  it  will  be  found  that  there  is  nothing  subsequently  occurring  on  which  the 
trustees  could  be  charged.  The  Defendant  H.  G.  Derbishire  had  then  attained 
twenty-one,  and  he  disputed  the  validity  of  the  settlement.  A  bill  was  filed  in  this 
Court  for  the  purpose  of  enforcing  it,  and  this  Court  declared  the  settlement  to  be 
void.  The  position  of  the  trustees,  therefore,  during  this  period  wa.s,  that  their  title 
was  disputed,  and  was  ultimately  declared  to  be  invalid ;  and  surely  it  cannot  be 
maintained  that  the  trustees  can  be  charged  with  default  for  not  having  insisted  on 
such  a  title. 

It  was  much  relied  on,  however,  upon  the  part  of  the  [112]  Plaintiff,  that  the 
trustees  had  in  this  former  suit  admitted  the  receipt  of  the  £3500,  and  the  investment 
of  it  in  their  names  upon  the  trusts  of  the  settlement ;  and  no  doubt  this  part  of  the 
case  might  have  been  material  had  this  bill  been  filed  to  charge  the  trustees  with  the 
X3500  paid  to  the  husband  under  the  decree  in  that  suit.  The  trustees  might  or 
might  not  have  been  able  in  such  a  suit  to  explain  away  or  escape  from  the  effect  of 
their  admission.  They  might  or  might  not  have  been  held  entitled  to  relief  against 
the  admission,  upon  the  principles  of  those  cases  in  which  this  Court  has  relieved 
executors  from  the  consequences  of  mistaken  admissions  ;  but  this  bill  does  not  seek 
to  charge  the  trustees  in  respect  of  the  X3500  paid  to  the  husband.  It  seeks  to  charge 
them  only  in  respect  of  the  proceeds  of  the  slaves,  and  I  do  not  see  how  their  admission 
of  the  receipt  and  investment  of  the  money  can  bear  upon  the  charge  of  wilful  neglect 
or  default.  The  utmost  which  could  be  said  upon  that  subject,  as  it  seems  to  me, 
would  be,  that  if  the  trustees  had  not  made  the  admission,  the  fact  of  the  receipt  and 
of  the  non-investment  might  have  been  discovered.  But  suppose  that  it  had  been 
discovered,  the  title  of  the  trustees  would  not  in  any  respect  have  been  improved. 
The  Court  must  equally  have  declared  that  the  settlement  was  void  against  the 
husband,  and  the  trustees  could  not  have  recovered  the  fund  ;  and  if  they  could  not 
have  recovered  the  fund,  they  could  not,  as  I  apprehend,  be  charged  with  it. 

This  state  of  the  case  continued  down  to  the  date  of  the  settlement  of  1824.  It 
remains,  then,  only  to  consider  whether  the  trustees  can  be  charged  for  neglect  or 
default  in  the  interval  between  that  date  and  the  bankruptcy  of  Marsh  &  Co.  I  am 
of  opinion  that  they  cannot.  Sir  William  de  Bathe,  one  of  the  trustees,  was  then  at 
Malta,  and  a  power  of  attorney  for  the  [113]  transfer  of  the  stock  was  sent  out  for 
liis  execution,  so  that  the  proper  steps  were  taken  to  get  in  the  stock,  had  it  existed  ; 
and  had  its  non-existence  been  discovered,  it  is  clear  that  it  could  not  then  have  been 
recovered.  In  my  opinion,  therefore,  this  bill,  so  far  as  it  sought  to  charge  the  trustees 
with  the  £4869,  lis.  3d.  consols,  or  the  £3500,  was  most  properly  di.smissed,  with 
costs  against  the  parties  against  whom  it  was  in  that  respect  dismissed. 

In  arriving  at  this  conclusion  I  have  dealt  with  the  case  in  the  view  most  favourable 
to  the  Plaintiffl  There  are  many  other  grounds  which  might  have  been  called  in  aid 
of  the  conclusion  at  which  I  have  arrived,  had  it  been  necessary  to  resort  to  them. 
One  question  would  be,  whether  the  fetter  upon  alienation  could  protect  this  lady 
against  the  rules  of  this  Court  as  to  lapse  of  time  and  acquiescence.  I  much  doubt 
this  :  that  fetter  is  imposed  for  her  protection  against  her  husband  ;  it  prevents  her 
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from  disposing  of  her  interest ;  but  I  am  not  prepared  to  say  that  it  exonerates  her 
from  the  obligation  of  asserting  within  a  reasonable  period  any  claim  which  she  may 
be  entitled  to  advance.  There  is,  I  think,  strong  ground  to  contend  that,  as  a  Court 
of  Equity  creates  and  models  the  separate  estate,  the  estate  so  created  and  modelled 
must  be  subject  to  the  ordinary  rules  of  the  Court.  It  will  be  sufficient,  however,  to 
decide  that  question  when  it  may  become  necessary  to  do  so. 

Another  and,  as  I  think,  a  very  serious  question  would  be,  whether  it  is  competent 
to  a  married  woman  who,  upon  a  l)ill  being  filed  in  this  Court  for  the  purpose  of 
effectuating  a  settlement  purporting  to  be  made  by  her  and  her  husband,  has,  as  this 
lady  has  done,  put  in  a  separate  answer  alleging  that  that  settlement  was  made  [114] 
upon  an  understanding  that  it  was  not  to  be  binding  upon  her — whether  it  is  com- 
petent to  her  afterwards  to  turn  round  and  attempt  to  charge  the  trustees  upon  the 
footing  of  their  not  having  acted  upon  the  trusts  of  the  very  instrument  the  binding 
effect  of  which  she  has  thus  repudiated. 

A  third,  and  even  more  serious  difficulty  in  the  way  of  this  Plaintiff,  would  be, 
that  the  trust  under  which  she  seeks  to  charge  these  trustees  was  wrongfully  created 
by  her  ;  that  she  concealed  from  the  trustees  the  wrongful  creation  of  it ;  and  that 
she  is  now  seeking  to  charge  the  trustees  under  a  trust  which,  if  she  had  divulged  the 
true  state  of  the  case,  they  in  all  probability  never  would  have  undertaken.  In  truth, 
having  deceived  the  trustees,  she  is  endeavouring  to  charge  them  for  default,  in  not 
having  carried  into  full  effect  the  deception  which  she  has  herself  practised. 

There  remain  to  be  considered  only  the  question  as  to  the  dividends  on  the  proof 
against  the  estate  of  Marsh  &  Co.,  and  one  or  two  questions  which  are  of  very  minor 
importance.  After  looking  into  the  pleadings  in  this  case,  I  am  satisfied  that  no 
decision  upon  that  part  of  the  case  which  relates  to  the  dividends  upon  the  proof 
could  now  be  safely  pronounced,  and  that  the  decree  of  the  Vice-Chancellor,  directing 
inquiries  on  that  subject,  with  liberty  to  state  special  circumstances,  is  best  calculated 
to  work  out  the  justice  of  the  case  in  this  respect.  I  think,  also,  that  the  inquiry  as 
to  the  incumbrances  must  be  retained.  It  was  objected  that  there  should  have  been 
a  decree  against  the  husband  as  to  the  stock,  but  it  appears  that  he  was  an  infant  when 
he  received  the  £3500  and  paid  it  over  to  Fauntleroy  ;  and  if  it  be  said  that  he  was 
chargeable  upon  the  ground  of  fraud,  the  Plaintiff  was  herself  a  party  to  the  fraud. 
A  further  [115]  objection  was  made  to  the  decree,  upon  the  ground  that  the  repre- 
sentatives of  Mackenzie  were  wholly  dismissed. 

Although  the  case  against  them  as  to  the  capital  of  the  stock  was  given  up,  it  was 
said  that  Mackenzie's  estate  was  chargeable  in  respect  of  a  sum  of  £150,  part  of  the 
dividends  upon  the  proof  against  Marsh  &  Co.,  but  this  sum  was  never  received  by 
Mackenzie  ;  and  the  same  principle  which  applies  to  the  other  trustees,  as  to  the 
capital  of  the  stock,  applies  to  Mackenzie  as  to  this  sum.  I  think,  therefore,  this 
part  of  the  decree  is  right.  In  one  respect,  however,  we  have  thought  that  the 
decree  should  be  altered.  It  is  expressed  to  be  made  without  prejudice  to  the  rights 
of  any  of  the  parties  under  the  will  of  Sir  John  Stuart.  We  think  it  should  be 
without  prejudice  to  any  suit  that  may  be  instituted  against  the  Plaintiff,  for  the 
purpose  of  charging  her  or  her  separate  estate  in  respect  of  the  £4869,  lls.|3d.  or  the 
£3500  mentioned.  This,  however,  is  a  matter  which  does  not  affect  the  costs  of  the 
appeal.     The  Appellant  must  pay  the  costs. 

(1)  The  Lord  Chancellor  was  present  during  a  part  of  the  argument. 

[116]    Ex  parte  Elizabeth  Hakewill.     In  the  Matter  of  Hakewill,  an  Infant. 
Before  the  Lords  Justices.     Feh.  23,  April  16,  1853. 

[S.  C.  22  L.  J.  Ch.  662 ;  17  Jur.  334 ;  1  W.  R.  205,  278.] 

A  mother  of  an  infant  under  seven  years  of  age,  not  living  apart  from  the  father,  but 
prevented  by  him  from  having  access  to  the  infant,  was  permitted,  on  application 
being  made  ex  parte  for  that  purpose,  to  present  a  petition  under  2  &  3  Vict.  c.  54, 
in  formd  pauperis,  without  a  next  friend,  and  without  payment  of  the  stamp  of  £1 
required  by  the  orders  of  the  Court.     And  held  that,  upon  such  an  ex  parte  applica- 
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tion,  it  was  no  improper  suppression  to  forbear  stating  that  the  intending  Petitioner 
had  relatives  in  good  circumstances,  it  not  being  shewn  that  any  of  them  would 
have  been  willing  to  act  as  her  next  friend. 

This  was  a  motion  ex  parte,  on  behalf  of  Mrs.  Elizabeth  Hakewill,  a  married  woman, 
for  leave  to  present  a  petition  in  fornui  pauperis,  and  without  a  next  friend,  the  object 
of  the  petition  being  to  obtain  under  the  Act  2  &  3  Vict.  c.  54,  an  order  for  access  to 
some  of  the  Petitioner's  children,  and  for  the  custody  of  those  under  seven  years  of 
age.  It  was  further  moved  that  the  petition  might  be  received  without  the  stamp  of 
£>\  required  by  the  general  order  of  the  Court  of  the  25th  of  October  1852. 

In  support  of  the  motion,  Mrs.  Hakewill  made  an  affidavit  that  she  was  not  worth 
£5  exclusive  of  her  wearing  apparel,  and  that  she  was  not  possessed  of,  and  was 
unable  to  obtain  from  her  husband  or  any  other  person,  the  sum  of  £1,  which,  as  she 
was  informed,  was  a  sum  necessary  to  be  paid  upon  filing  her  petition,  and  that  she 
was  wholly  unable  to  procure  any  person  by  whom,  as  her  next  friend,  she  might 
present  her  said  petition.  That  she  and  her  husband  had  separated,  and  that  after 
the  separation  she  had  sued  for  and  obtained  a  decree  for  restitution  of  conjugal 
rights  in  the  Ecclesiastical  Court,  and  that  her  husband  had  thereupon  taken  a 
house  at  a  distance  from  his  ordinary  residence,  and  had  assigned  her  a  separate 
apartment  in  it,  but  had  never  visited  her.  That  he  had  made  an  application  [117] 
to  the  Ecclesiastical  Court  to  stay  proceedings,  but  that  his  application  was  refused, 
on  the  ground  that  he  had  not  complied  with  the  sentence  of  the  Ecclesiastical 
Court. 

Mr.  C.  M.  Roupell,  in  support  of  the  motion,  cited  Wellesley  v.  JFelleslei/  (16  Sim.  1) 
and  an  unreported  case  of  Ex  parte  Page,  before  the  Master  of  the  Rolls,  11th 
January  1853. 

The  order  was  made. 

April  16.  On  this  day  a  motion  was  made,  upon  notice,  on  behalf  of  the  husband, 
to  discharge  or  vary  the  order. 

In  support  of  this  motion,  an  affidavit  was  read,  to  the  effect  that  Mrs.  Hakewill 
had  a  father,  two  brothers,  a  sister,  and  a  brother-in-law,  all  in  good  circumstances, 
and  any  one  of  whom  would  have  been  competent  to  act  as  her  next  friend. 

Mr.  Glasse,  in  support  of  the  motion. 

The  facts  now  disclosed  were  concealed  from  the  Court  upon  the  former  applica- 
tion, and  as  the  order  was  made  ex  parte  in  such  circumstances,  it  ought  to  be  dis- 
charged. 

[The  Lord  Justice  Turner.  But  the  affidavits  now  made  do  not  shew  that  any 
one  of  Mrs.  Hakewill's  friends  was  willing  to  act  as  her  next  friend.] 

Still  I  submit  that  Mrs.  Hakewill  ought  to  have  stated  the  facts  of  the  case  to  the 
Court,  and  to  have  [118]  shewn  that  she  had  applied  to  her  friends,  and  that  they 
had  refused  to  act. 

Mr.  Wilcock  and  Mr.  C.  M.  Roupell,  for  Mrs.  Hakewill,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce  said,  that  it  did  not  appear  that  any  part  of 
Mrs.  Hakewill's  affidavit  had  been'untrue,  and  hisLordship  thought  that  no  sufficient 
ground  was  shewn  for  the  present  motion. 

The  Lord  Justice  Turner.  The  lady's  affidavit  appears  to  me  to  be  wholly 
uncontradicted,  nor  does  it  appear  that  the  husband's  affidavit  alleges  that  any  of  the 
lady's  friends  would  have  consented  to  act  as  her  next  friend.  The  case  might  have 
been  different,  if  from  the  affidavits  now  filed  it  could  have  been  shewn,  that  had  there 
been  an  application  to  her  relations,  one  of  them  would  have  been  willing  to  act  for 
her  as  her  next  friend.     Nothing  of  that  sort  is  shewn. 

Motion  refused,  costs  reserved. 

[119]     Sale  v.  Kitson.     Before  the  Lords  Justices.     Feb.  28,  1853. 

Where  a  foreclosure  suit  was  instituted  before  the  15  &  16  Vict.  c.  86,  and  stood  over, 
in  order  that  the  cestuis  que  trustent  under  the  mortgagor's  will  might  be  made  parties. 
Held  that,  after  the  Act  came  into  operation,  the  suit  might  proceed  in  their 
absence,  the  trustees  and  executors  of  the  mortgagor  representing  them  sufficiently. 
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This  was  an  applicatiou  under  the  Chancery  Amendment  Act,  15  &  16  Viet.  c.  86, 
to  dispense  with  the  necessity  of  making  certain  cesluis  que  trustent  parties  to  a  suit. 
The  suit  was  instituted,  by  way  of  claim,  by  the  devisees  and  executors  of  a  mort- 
gagee, against  the  beneficial  devisees  of  one  moiety,  and  against  the  devisees  in  trust 
of  the  other  moiety  of  the  equity  of  redemption,  the  latter  of  whom  were  also  the 
executors  of  the  mortgagor. 

The  claim  came  on  to  be  heard  before  the  15  &  16  Vict.  c.  86  came  into  operation, 
and  was  ordered  to  stand  over,  with  leave  to  amend,  by  making  the  cestuis  que  trustent 
of  the  moiety  devised  upon  trust  parties  to  the  suit.  After  the  statute  came  into 
operation,  the  claim  was  set  down  again  for  hearing  without  amendment,  but  the  Vice- 
Chancellor  Stuart  requested  that  the  point  of  practice  might  be  submitted  to  the 
consideration  of  this  branch  of  the  Court. 

Mr.  Elderton,  for  the  Plaintiffs,  referred  to  rule  9  of  the  42d  section  of  the  Act, 
and  to  Goldsmid  v.  Stonehewer  (9  Hare,  App.  1,  p.  xxxviii.)  and  Hanman  v.  Bilei/  (9  Hare, 
App.  1,  p.  xl.). 

The  Lord  Justice  Turner.  Both  my  learned  brother  and  myself  are  of  opinion, 
that  as  all  the  persons  having  control  over  the  property — the  devisees  of  one  moiety, 
and  the  trustees  of  the  other  moiety,  and  the  executors  of  the  mortgagor — are  parties, 
the  claim  may  with  propriety  be  heard  without  the  cestuis  que  trustent  being  made 
parties. 

[120]  The  Incorporated  Society  for  Promoting  the  Enlargement,  Building, 
AND  Repairing  of  Churches  and  Chapels  v.  Barlow.  Before  the  Lords 
Justices.     March  7,  8,  1853. 

The  Incorporated  Society  for  Promoting  the  Enlargement,  Building,  and  Repairing  of 
Churches  and  Chapels,  one  of  the  objects  of  which  is,  by  its  Act  of  Incorporation, 
defined  to  be  to  grant  funds  towards  enlarging  or  building  churches  and  chapels, 
has  no  power  to  purchase  land,  and  therefore  a  bequest  of  pure  personalty  to  this 
society  is  not  within  the  Mortmain  Act. 

This  cause  came  on  on  further  directions,  and  was  heard  by  their  Lordships  for 
Vice-Chancellor  Kindersley. — John  Brown,  of  Sudbury  Hill  House,  the  testator  in  the 
cause,  by  his  will,  dated  in  1846,  after  making  various  bequests,  including  four 
pecuniary  legacies  to  charitable  institutions,  gave  and  bequeathed  as  follows  : — "  Unto 
the  society  for  building  churches,  such  a  sum  of  money  as  shall  be  equal  to  the  price 
or  value  as  aforesaid  of  £5500  £3  per  cent.  Reduced  Bank  annuities.  And  I  declare 
and  direct  that  the  said  five  several  sums  of  money  shall  be  paid  at  the  end  of  three 
calendar  months  next  after  my  decease,  or  at  such  earlier  or  later  period  as  my  said 
executors  shall,  in  their  uncontrolled  discretion,  think  fit,  to  the  treasurer  or  trustee 
or  treasurers  or  trustees,  or  any  one  or  more  of  them,  at  the  option  and  discretion  of 
my  said  executors,  of  the  same  charitable  institutions."  And  the  testator  charged  the 
above  legacies  wholly  and  entirely  upon,  and  directed  the  same  to  be  paid  wholly  and 
entirely  with  and  out  of,  such  part  only  of  his  personal  estate  as  could  or  might  be 
by  law  charged  with,  and  applied  in  payment  of  such  legacies. 

At  the  original  hearing,  it  was  referred  to  the  Master  to  inquire  and  state  what 
society  was  meant  by  the  words  "  Society  for  Building  Churches."  The  Master  found 
the  Society  to  be  "  The  Incorporated  Society  for  Promoting  the  Enlargement,  Build- 
ing, and  Repairing  of  Churches  [121]  and  Chapels ; "  being  a  corporation  created 
under  the  provisions  of  the  statute  9  Geo.  IV.  c.  42,  intituled  "  An  Act  to  abolish 
Church  Briefs,  and  to  provide  for  the  better  Collection^  and  Application  of  Voluntary 
Contributions  for  the  purpose  of  Enlarging  and  Building  Churches  and  Chapels." 

By  the  4th  section  of  this  Act  it  is  enacted,  that  the  society  shall  be  governed  by 
a  committee.  By  the  7th  section,  the  committee  are  empowered  to  make  all  such 
laws  and  regulations,  not  being  repugnant  to  the  laws  of  the  kingdom  or  to  the 
express  powers  of  the  Act,  as  to  them  shall  from  time  to  time  seem  expedient,  for  the 
management  and  government  of  the  society,  and  for  carrying  its  designs  into  effect ; 
and  shall  have  the  sole  management,  control,  and  disposition  of  the  estates,  funds, 
revenues,  and  other  property,  then,  or  at  any  future  time,  belonging  to  the  society. 
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By  the  8th  section  the  committee  are  directed,  in  the  selection  of  the  parishes  and 
extra-parochial  places  to  which  they  shall  grant  any  part  of  their  funds  towards  the 
enlarging  or  building  of  any  churches  or  chapels,  to  have  regard  to  the  amount  of 
population  and  also  to  the  disproportion  between  the  number  of  inhabitants  and  the 
present  accommodation  for  attendance  on  divine  service  according  to  the  rites  of  the 
United  Church  of  England  and  Ireland,  and,  in  giving  preference  among  such  parishes 
and  extra-parochial  places,  they  are  directed  to  have  regard  to  the  proportion  of  the 
expense  which  shall  be  offered  to  be  contributed  or  raised  by  such  respective  parishes 
or  places  towards  the  enlargement  or  building  of  churches  and  chapels,  and  to  the 
pecuniary  ability  of  the  inhabitants  thereof. 

Among  the  laws  and  regulations  of  the  society  is  one  directing  that  all  applications 
for  aid  shall  be  made  ac-[122]-cording  to  the  society's  printed  forms.  Another  directs 
that  no  grant  shall  be  made  towards  enlarging,  building,  or  repairing  of  any  church 
or  chapel  without  previous  application  to  the  ordinary,  patron,  and  incumbent,  for 
their  consent  to  such  enlarging,  building,  or  repairing.  Another  directs  that  no  grant 
shall  be  made  unless  one-half  at  least  of  the  increased  area  and  accommodation  pro- 
posed shall  be  secured  for  additional  free  and  unappropriated  sittings.  Another 
directs  that  no  grant  exceeding  £500  shall  be  made  unless  with  such  special  consent 
as  therein  mentioned.  Another  provides  that  the  society  shall  not  themselves  engage 
in  building  or  enlarging  any  church  or  chapel ;  nor  shall  in  any  ease,  unless  for  some 
special  reason,  to  be  made  out  to  the  satisfaction  of  the  committee,  advance  a  greater 
proportion  than  one-fourth  of  the  estimated  expense. 

Mr.  Rolt  and  Mr.  Speed,  for  the  Plaintiffs,  were  stopped  by  the  Court. 

Mr.  Walker  and  Mr.  Bird,  for  the  executors.  A  bequest  for  building  churches 
must  be  taken  to  contemplate  the  expenditure  of  part  of  the  money  on  land,  and  is 
therefore  void  under  the  provisions  of  the  Mortmain  Act,  Chapman  v.  Brmcn  (6  Ves. 
404),  and  The  Attorneii-General  v.  Parsons  (8  Ves.  186),  or  is  so  at  all  events,  unless 
the  testator  expressly  directs  the  money  to  be  expended  in  building  on  land  already 
in  mortmain,  The  Attorneii-General  v.  Davies  (9  Ves.  544),  Frilchard  v.  Arbouin  (3  Russ. 
456),  Giblett  v.  Hohson  (5  Sim.  651  ;  and  3  Myl.  &  K.  517).  Even  if  the  bequest  is 
to  be  expended  on  land  hereafter  to  be  brought  into  mortmain  by  others,  it  is  void, 
Attorneii-General  v.  ffliiichurch  (3  Ves.  141),  Mather  [123]  v.  Scott  (2  Keen,  172),  Tri/e 
V.  The  Corporation  of  Gloucester  (14  Beav.  173),  The  Attorney-General  v.  Hull  (9  Hare, 
647),  Longstaffv.  liennison  (1  Drewry,  28).  And  it  is  sufficient  if  the  piirposes  for- 
bidden by  law  fall  within  the  scope  of  the  bequest,  although  another  purpose  not 
forbidden  might  also  fall  within  the  terms  of  it.  Now  there  is  nothing  in  this  Act 
incorporating  the  Plaintiffs,  or  in  their  rules  and  bye-laws  precluding  them  from 
employing  the  legacy  in  purchasing  land.  It  would  be  blended  with  the  general 
funds  of  the  society,  and  might  he  advanced  to  persons  who  were  thus  employing 
their  own  funds  with  those  advanced  by  the  society.  Indeed,  the  provisions  of  the 
statute,  requiring  the  society,  in  making  advances,  to  have  regard  to  the  number  of 
the  inhabitants  and  the  existing  accommodation  for  their  attendance  upon  divine 
service,  plainly  contemplates  the  purchase  of  land  by  those  who  are  to  receive  the 
assistance  of  the  fund.  The  regulations  require  all  applications  for  assistance  out  of 
the  funds  of  the  society  to  be  made  in  the  form  prescribed  by  a  printed  paper 
furnished  by  the  society.  On  referring  to  these  printed  forms,  we  find  that,  when 
filled  up,  they  are  to  state  the  particulars  of  an}^  plot  of  ground  required  for  building. 
The  Act  43  Geo.  III.  c.  108,  sect.  1,  provides  that  bequests  for  or  towards  the  erect- 
ing, rebuilding,  repairing,  purchasing,  or  providing  any  church  or  chapel  not  exceed- 
ing in  value  .£500,  shall,  where  the  will  is  executed  three  months  before  the  testator's 
death  be  valid.  This  amounts  to  a  statutory  declaration  that  such  bequests  beyond 
that  amount  are  void.  They  also  cited  JFidmore  v.  Woodroffe  (Amb.  636),  and  Crafton 
V.  Frith  (4  De  G.  &  S.  237  ;  15  Jur.  737). 

Mr.  Kolt,  in  reply,  was  stopped  by  the  Court. 

[124]  The  Lord  Justice  Turner.  The  question  in  this  case  is  as  to  the  validity 
of  a  legacy  given  to  the  Society  for  the  Building  of  Churches,  and  which  has  been 
found  by  the  Master  in  his  report  to  have  meant,  "The  Incorporated  Society  for 
Promoting  the  Enlargement,  Building,  and  Repairing  of  Churches  and  Chapels."  The 
case  has  been  argued  for  the  most  part  as  if  there  had  been  a  direct  bequest  for  the 
purpose  of  building  churches  and  chapels.     There  is,  however,  no  direct  bequest  for 
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any  such  purpose,  but  merely  a  bequest  to  a  society  incorporated  for  promoting  the 
enlargement,  building,  and  repairing  of  churches  and  chapels.  Now  there  are  several 
means  for  promoting  the  enlargement,  building,  and  repairing  of  churches  and  chapels. 
These  objects  may  be  promoted  not  only  by  the  purchase  of  land,  but  by  subscribing 
to  build  upon  land  which  has  already  been  devoted  to  that  purpose,  and  is  already  in 
mortmain.  There  are  therefore  two  modes  in  which  the  society  might  accomplish  its 
objects,  the  one  legal,  and  the  other  which  would  involve  illegal  results ;  and  there 
being  thus  two  purposes,  the  one  legal,  the  other  illegal  in  its  consequences,  I  think 
that  the  incorporation  must  be  referred  to  the  legal  purpose.  Not  only  is  that,  in 
my  opinion,  the  legal  effect  of  the  incorporation,  but  I  think  it  clear,  upon  the  pur- 
view of  the  Act,  that  such  was  the  intention  of  the  Legislature.  We  do  not  find  in 
this  Act  any  power  whatever  to  purchase  land  ;  and  I  take  it  to  be  quite  clear,  that 
if  the  corporation  had  been  meant  to  purchase  lands,  there  would  have  been  power 
given  to  them  for  that  purpose.  Mr.  Bird  remarked,  that  there  is  no  clause  disabling 
the  society  from  purchasing  land  ;  but  negative  words  are  not  necessary,  it  would 
require  an  enabling  clause  to  give  them  the  power  of  purchasing.  Again,  by  the  4th 
section  of  the  Act  of  Incorporation,  the  whole  power  of  the  society  is  to  be  exercised 
[125]  by  a  committee  ;  and  by  the  7th  section  the  committee  are  empowered  to  make 
such  regulations  as  shall  not  be  repugnant  to  the  laws  of  the  country.  It  is  clear, 
therefore,  that  the  Legislature  intended  to  give  no  power  to  the  committee  to  make 
any  laws  or  regulations  which  should  be  repugnant  to  the  laws  of  this  kingdom,  and 
therefore  to  the  Statute  of  Mortmain. 

Various  cases  have  been  cited  upon  this  subject.  No  doubt  a  bequest  for  the 
purpose  of  building  has  been  held  to  imply  a  purchase  of  land,  and  therefore  such  a 
bequest  has  been  held  to  be  void,  according  to  the  provisions  of  the  Statute  of 
Mortmain.  But  the  cases  go  further ;  and  Mr.  Walker  urges,  that  every  bequest  is 
void  which  is  such  as  to  induce  a  purchase  of  land.  That  argument  admits  of  a  clear 
answer.  If  this  corporation  is  not  authorized  to  purchase  land,  the  bequest  could  not 
induce  them  to  lay  out  money  in  purchasing  land.  Reference,  too,  has  been  made 
to  the  43  Geo.  III.  c.  108,  giving  validity  to  bequests  to  the  extent  of  £500  :  all  that 
that  Act  shews,  is,  that  the  Legislature  contemplated  that  some  bequests  for  building 
churches  might  be  obnoxious  to  the  Statute  of  Mortmain,  and  it  gives  validity  to 
thera  to  that  extent.  It  certainly  does  not  shew  that  the  Legislature  contemplated 
that  every  bequest  for  promoting  the  enlargement,  building,  and  repairing  of  churches 
and  chapels,  would  be  invalid,  or  that  a  bequest  to  this  society  for  this  purpose  would 
be  void.  Subject,  therefore,  to  what  my  learned  brother  may  say,  who,  however,  I 
believe  entirely  concurs  in  this  view,  I  am  of  opinion  that  the  bequest  is  perfectly 
valid. 

The  Lord  Ju.stice  Knight  Bkuce  concurred. 


[126]     Pennell  v.  Roy.     Before  the  Lords  Justices.     March  5,  9,  1853. 
[22  L.  J.  Ch.  409  ;  17  Jur.  247  ;  1  W.  R.  237.] 

Where  a  debtor  became  bankrupt  in  England,  having  real  estate  in  Scotland,  Held 
that  this  state  of  circumstances  gave  no  jurisdiction  to  the  Court  of  Chancery  to 
restrain  a  creditor  who  had  not  proved  under  the  bankruptcy  from  proceeding  in 
an  action  against  the  assignees  in  Scotland,  for  the  purpose  of  recovering  out  of 
the  real  estate  there  an  amount  equal  to  the  dividend  which  would  have  been 
payable  upon  the  debt,  and  the  grounds  on  which  the  Court  of  Chancery  restrains 
creditors  from  proceeding  against  an  executor  after  a  decree  for  administration  do 
not  exist  in  such  a  case. 

Principles  on  which  a  creditor  is  restrained  from  proceeding  after  a  decree  for 
administration. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kindersley,  granting  an 
injunction  to  restrain  the  Defendant  Robert  Roy,  his  mandatories  and  agents,  from 
prosecuting  an  action  commenced  by  him  in  the  Court  of  Session  in  Scotland  against 
the  Plaintiffs,  as  assignees  of  Mr.  Archibald  Campbell,  a  bankrupt. 
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The  bankrupt  carried  on  business  in  Regent  Street  as  an  army  agent  and  banker 
till  1830,  when  a  commission  of  bankruptcy  was  duly  issued  against  him  and  his 
partners,  under  which  they  were  found  bankrupts  ;  and  debts  having  been  proved  to 
the  amount  of  £80,000  against  the  joint  and  of  £23,000  against  Mr.  Campbell's 
separate  estate,  dividends  amounting  to  Is.  7|d.  in  the  pound  had  been  declared  upon 
the  joint  estate,  and  dividends  amounting  to  5s.  6d.  in  the  pound  had  been  declared 
upon  Mr.  Campbell's  separate  estate.  On  the  18th  of  May  1846  the  succession  of  the 
entailed  estate  of  Lochnell  opened  to  the  bankrupt,  who  duly  executed  a  conveyance 
thereof  to  the  assignees  under  his  bankruptcy.  The  bankrupt  had  not  obtained  his 
certificate.  In  November  1846  the  Defendant  Robert  Roy  commenced  an  action 
before  the  Court  of  Session  in  Scotland  against  the  bankrupt,  concluding  that  the 
bankrupt  should  be  ordained  to  make  payment  to  him  of  £3300  due  upon  a  [127] 
bill  of  exchange  dated  20th  of  August  1828,  with  interest  and  costs. 

While  these  proceedings  were  pending,  on  the  22d  of  November  1848  an  order 
was  obtained  by  Mr.  Roy  to  intimate  the  dependence  of  the  action  to  the  official 
assignee,  that  he  might  sist  himself  as  a  party  thereto  if  so  advised.  The  official 
assignee  having  been  advised  that  he  ought  not  to  sist  himself  in  and  have  no  con- 
cern with  the  action,  declined  to  do  so,  and  refrained  from  taking  any  proceedings 
therein  or  appearing  thereto. 

Afterwards,  Robert  Roy,  and  Hugh  Ross,  Writer  to  the  Signet,  his  mandatory, 
commenced  an  action  before  the  Court  of  Session  in  Scotland  against  the  Plaintiffs  in 
equity,  by  summons  dated  and  signetted  on  the  1st  of  December  1852,  concluding 
that  it  should  be  by  decree  of  the  Court  found  and  declared,  that  in  the  event  of  Mr. 
Roy  establishing  his  claim  in  the  action  then  in  dependence  at  his  instance  against 
the  bankrupt  for  payment  of  the  principal  sum  of  £3300  contained  in  the  bill  of 
exchange,  Mr.  Roy  was  entitled  to  receive  a  dividend  or  dividends  from  the  bankrupt 
estate  of  Archibald  Campbell  equal  to  the  dividend  or  dividends  drawn,  or  which 
might  be  drawn,  by  the  other  creditors  of  the  bankrupt,  and  that  the  Defenders 
should  be  decerned  and  ordained  to  make  payment  to  the  Pursuer  of  the  sum  of 
£3300,  and  interest  thereon,  or  of  such  other  sum  or  sums  as  should  be  equal  to  the 
amount  of  dividend  or  dividends  drawn  or  to  be  drawn  by  the  other  creditors  of  the 
bankrupt,  on  their  respective  claims  against  his  bankrupt  estate,  and  in  the  meanwhile 
to  consign  or  deposit  in  bank,  or  otherwise  secure  in  such  manner  as  the  Court  of 
Session  should  ordain,  the  sum  of  £3000,  or  such  other  sum  as  should  be  sufficient  to 
meet  such  dividend  or  dividends. 

[128]  According  to  the  law  and  practice  of  Scotland,  the  Pursuer  of  any  action 
commenced  in  the  Court  of  Session  is  entitled,  as  of  course,  to  attach  the  real  and 
personal  estate  of  the  parties  named  as  Defenders  to  such  action  at  any  time  after  the 
commencement  thereof,  and  from  time  to  time  during  its  dependence,  in  security  of 
the  claim  advanced  in  the  summons  by  which  the  action  is  commenced,  and  such 
attachment  of  the  personal  estate  of  the  Defender  is  laid  on  by  means  of  a  warrant 
of  arrestment  contained  in  or  annexed  to  the  writ  of  summons.  In  conformity  with 
this  law  and  practice  the  above  summons  at  the  instance  of  Mr.  Roy  against  the 
Plaintiffs  contained  a  warrant  to  arrest  their  personal  estate ;  and  in  pursuance  of 
this  warrant,  and  without  any  previous  notice  or  intimation  to  the  Plaintiffs  or  their 
agents  in  England  or  Scotland,  Mr.  Roy  used  arrestments  in  the  hands  of  the  tenants 
of  the  estate  of  Lochnell. 

At  the  time  these  arrestments  were  laid  on,  there  were  rents  owing  from  tenants 
to  the  Plaintiffs,  or  in  the  hands  of  their  factors,  to  the  amount  of  £1300  and  upwards. 
According  to  the  law  and  practice  of  Scotland,  arrestments  used  on  the  dependence 
of  an  action  continue  in  force  until  the  action  is  disposed  of  by  a  judgment  in  favour 
of  the  Defender  thereto  ;  and  in  case  of  a  judgment  therein  in  favour  of  the  Pursuer, 
such  Pursuer  acquires  a  title  to  proceed  against  the  arrestee  to  recover  the  monies 
arrested. 

In  consequence  of  the  arrestments,  the  arrestees  refused  to  pay  over  to  the 
Plaintiffs  the  monies  owing  from  them  or  in  their  hands,  and  the  Plaintiffs  were 
prevented  from  recovering  payment  thereof  in  any  Court  or  by  any  proceedings  in 
Scotland,  by  reason  of  the  arrestments. 

[129]  On  January  14,  1853,  the  bill  was  filed  in  the  present  suit  by  the  assignees, 
praying  no  relief  except  an  injunction  to  restrain  Mr.  Roy,  his  mandatories  and  agents. 


52  PENNELL   V.    ROY  3  DE  O.  M.  &  0. 130. 

from  prosecuting  the  action  against  them,  the  assignees,  in  the  Court  of  Session,  or 
against  the  real  estate  of  Campbell,  or  the  rents  thereof ;  and  from  continuing  or 
permitting  to  continue  or  remain  in  force  the  arrestments ;  and  from  laying  any 
further  or  other  arrestments  upon  the  rents  hereafter  to  become  due  from  the  tenants 
of  the  estate  of  Lochnell,  or  suing  out  execution,  or  any  other  diligence  or  process 
against  the  real  or  personal  estate  of  the  bankrupt. 

Vice-Chancellor  Kindersley,  on  the  16th  of  February,  granted  the  injunction  in 
the  terms  of  the  prayer  of  the  bill.     From  that  order  Mr.  Koy  now  appealed. 

Mr.  Bacon  and  Mr.  Giffard,  in  support  of  the  appeal. 

There  is  no  equity  to  support  this  bill.  Suppose  the  action  had  been  brought  in 
England,  what  jurisdiction  would  this  Court  have  had  to  restrain  it? 

They  referred  to  Kennedy  v.  £arl  of  Cassillk  (2  Swanst.  313)  and  the  authorities 
there  collected,  and  to  Simpson  v.  Lm'd  Hmvden  (3  Myl.  &  Cr.  103  ei  seq.). 

The  Solicitor-General,  Mr.  Anderson,  and  Mr.  Karslake,  for  the  Plaintiffs. 

In  an  Anoni/inmis  case  (14:  Ves.  i5l)  Lord  Eldon  says: — "The  bankrupt  statutes 
are  framed  with  a  view  to  [130]  the  authority,  with  which  the  Lord  Chancellor  is 
entrusted,  in  the  exercise  of  his  ordinary  jurisdiction  ;  and  when  these  statutes  are 
silent  as  to  the  mode  of  compelling  obedience  to  the  orders,  that  may  be  necessary 
for  carrying  the  provisions  of  the  statutes  into  effect,  it  is  enforced  by  the  general 
jurisdiction  for  the  attainment  of  the  objects  of  the  commission."  And  in  Ex  parte 
Bradki/  (1  Kose,  204)  he  said  that  it  was  the  intention  of  the  Legislature,  in  giving 
jurisdiction  to  the  Chancellor  in  Bankruptcy,  to  give  him  power  to  use  in  bankruptcy 
the  authority  used  in  causes  in  Chancery,  where  no  specific  authority  was  given  by 
the  statutes.  In  Barker  v.  Goodair  (11  Ves.  85),  Lord  Eldon,  in  granting  an  injunction 
to  restrain  proceedings  on  a  foreign  attachment  after  a  commission  of  bankruptcy, 
says,  "In  the  case  of  a  judgment  by  a  separate  creditor,  both  the  partners  being 
solvent,  it  has  l)een  held  that  the  creditor  may  take  by  execution  a  moiety  of  a  chattel ; 
though  he  is  only  a  separate  creditor.  A  great  variety  of  difficulties  occur  as  to  that ; 
whether  it  stands  in  equity  as  at  law.  It  is  clear  a  partner  holds  a  chattel  with  his 
partner,  subject  to  all  the  equities  that  partner  has  upon  it.  A  question  has  often 
occurred,  whether  a  separate  creditor,  taking  a  moiety  of  the  chattel  in  execution,  is 
in  the  same  circumstances ;  viz.,  that  he  may  call  for  the  sale  of  that  chattel ;  and 
divide  the  money  :  or,  whether  this  Court  would  force  upon  him  the  whole  account 
of  the  partnership ;  permitting  him  to  take  only  that  interest,  which  the  partner,  his 
debtor  would  have  been  entitled  to,  after  the  account.  But  we  have  gone  much 
greater  lengths  in  bankruptcy  as  to  that ;  and  even  in  the  absence  of  the  other 
partner.  In  bankruptcy,  after  one  partner  had  become  a  bankrupt,  I  do  not  recollect, 
that  a  joint  creditor  was  e\'er  permitted  to  bring  [131]  an  action,  and  by  execution 
fasten  upon  a  moiety  of  the  effects.  On  the  contrary,  in  the  ab.sence  of  the  solvent 
partner,  if,  for  instance,  he  was  at  Lisbon,  we  say,  the  assignees  shall  take  the  joint 
property  ;  and  deal  with  it,  as  the  partner  himself  ought  to  have  dealt  with  it ;  paying 
all  the  joint  creditors  equally,  as  far  as  the  joint  property  goes  ;  and  applying  the 
surplus,  if  any,  under  all  the  equities  subsisting  between  the  partners  themselves. 
This  is  done  here  every  day ;  though  how  it  originally  became  law  I  do  not  know. 
We  have  in  some  degree  pursued  it  in  the  administration  of  assets ;  though  very 
tenderly."  In  Jones  v.  Geddes  (14  Sim.  606  ;  S.  C.  on  appeal,  1  Phil.  724)  the  late 
Vice-Chancel  lor  of  England  granted  an  injunction,  at  the  suit  of  assignees  of  a 
bankrupt,  to  restrain  proceedings  in  the  Court  of  Session  in  Scotland,  on  a  bond 
executed  before  the  bankruptcy,  against  real  estate  there.  Although  Lord  Lyndhurst, 
on  appeal,  dissolved  the  injunction,  he  fully  recognized  the  right  of  the  Court  to 
interpose. 

They  also  referred  to  Giaham  v.  Maxwell  (1  Mac.  &  G.  71)  and  Maclaren  v.  Stainton 
(22  Law  J.,  N.  S.,  Ch.  274),  and  compared  the  case  to  one  in  which  a  decree  has 
been  made  for  the  administration  of  a  testator's  assets. 

Mr.  Bacon,  in  reply. 

March  9.  The  Lord  Justice  Knight  Bruce.  This  case,  which  if  not  wholly 
unimportant,  is  not  of  the  importance  which  has  been  ascribed  to  it,  occupied  in 
diseu.ssion  the  whole  time  of  the  Court  on  Saturday  last,  but  was  nevertheless  well 
argued,  by  which  I  mean  that,  included  in  what  the  Court  heard,  was  every  observation 
reasonably  possible. 
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[132]  The  matter  arose  thus  : — A  frivolous  and  vexatious  suit  was  instituted  in 
Scotland,  without,  as  I  believe,  the  least  chance  of  success.  The  Defenders,  instead  of 
meeting  it  there,  instituted  here  the  suit  now  before  us  (one  as  frivolous,  I  think,  though 
less  vexatious),  for  the  purpose  of  staying  the  other.  They  made  a  motion  accordingly 
before  a  learned  Vice-Chancellor,  and  obtained  the  order  that  they  desired,  with  which 
one  might  have  supposed  their  adversary,  the  Defendant  here,  Pursuer  in  Scotland, 
likely  to  be  also  well  content.  But  no  ;  the  attractions  of  a  desperate  Scotch  law- 
suit seem  more  powerful  than  one  would  have  guessed.  A  Writer  to  the  Signet,  as 
he  once  had  been,  agnoint  reteris  vestigia  flammce.  The  Court  of  Session  had  only 
pleasing  alarms  for  him.  Kejecting  the  hand  oftered  to  extricate  him  from  what  he 
had  fallen  into,  he  chose  to  remain  in,  and  so  has  brought  before  us,  this  appeal, 
which,  as  I  have  said,  it  was  our  fortune  to  hear  during  an  entire  judicial  day,  and 
we  are  now  to  dispose  of. 

Few  facts  need  be  mentioned.  A  Scottish  gentleman,  resident  and  carrying  on 
business  in  England,  was  duly  made  a  bankrupt  in  England.  Part  of  his  property 
consisting  of  a  real  estate  in  Scotland,  that  estate  was  possessed  accordingly  by  the 
assignees,  who  in  that  right  completed  and  perfected  their  title  to  it,  according  to 
the  forms  and  regulations  prescribed  by  the  law  of  Scotland.  The  Defendant,  Mr. 
Koy,  is,  or  claims  to  be,  a  creditor  of  the  bankrupt,  under  such  circumstances  as  that, 
if  Mr.  Roy's  case  is  true,  he  was  and  is  entitled  to  be,  upon  his  application,  admitted  to 
prove  a  large  debt  under  the  English  bankruptcy,  which,  however,  he  has  never  done, 
or  claimed  or  attempted  to  do,  to  any  extent  whatever ;  and  he  has  not,  in  the  Scotch 
proceedings  already  mentioned,  and  to  be  mentioned  again,  or  otherwise,  alleged  that 
he  has  ever  so  proved,  or  claimed,  [133]  or  attempted,  or  that  he  intends  or  wishes 
to  do  so.  He  is  in  truth  absolutely  a  stranger  to  the  bankruptcy.  In  this  state  of 
things  Mr.  Campbell,  the  bankrupt,  not  having  obtained  his  certificate,  has  since  his 
bankruptcy  been  sued  for  the  debt  in  Scotland  by  Mr.  Roy,  who  has  to  that  proceed- 
ing thought  fit  to  sist  as  parties  Defendants  the  assignees  under  the  English  bankruptcy, 
and  is  pursuing  them  accordingly  in  the  Court  of  Session  for  the  purpose  of  recover- 
ing payment  from  them  or  the  bankrupt's  estate  of  a  dividend  on  the  debt  alleged, 
and  perhaps  truly  alleged,  to  be  due  to  Mr.  Roy  from  the  bankrupt,  pari  passu  with 
the  creditors  who  have  claimed  and  been  admitted  under  the  bankruptcy.  The 
assignees  not  having  appeared,  he  has  resorted  to  arrestment,  under  which  the  land 
in  Scotland,  already  adverted  to,  has  been  and  still  is  very  inconveniently  atfected. 
By  this  experiment — this  course,  of  which  I  am  unable  to  discover  the  hopefulness  or 
the  propriety — have  been  occasioned  the  bill  and  injunction  before  us ;  and  the 
question  now  is,  whether  the  assignees  are  entitled  to  file  a  bill  in  the  English  Court 
of  Chancery  to  restrain  Mr.  Roy  from  these  measures'! 

How  the  case  would  have  stood  if  he  had  proved  or  claimed,  or  alleged  himself  to 
have  proved  or  claimed,  or  to  intend  to  prove  or  claim,  under  the  English  bankruptcy, 
it  is  unnecessary  to  say;  but,  as  the  facts  are,  I  see  nothing  to  support  such  a  bill. 
If  it  is  assumed  that  he  ought  to  succeed  in  his  Scotch  proceedings,  he  ought  not  to 
be  interfered  with  here.  The  contrary  assumption,  as  I  conceive,  cannot  give  an 
equity  to  the  assignees  as  Plaintiffs  against  him.  It  is  not  a  duty  or  function,  or 
within  the  power  of  this  Court,  to  restrain  men  from  prosecuting  frivolous,  litigious, 
and  desperate  suits,  merely  because  they  are  so, — at  least  unless  the  experiment  shall 
have  been  repeated  once  or  twice,  which  is  [134]  not  the  case  here.  A  creditor  who 
has  not  proved  or  claimed,  nor  seeks  to  prove  or  claim  under  an  English  bankruptcy, 
is  under  no  more  obligation,  nor  owes  any  more  duty  to  the  assignees  or  the  other 
creditors,  than  he  would  if  he  were  no  creditor  at  all,  and  consequently,  if  he  enters 
into  a  foolish  and  perverse  litigation  with  the  assignees,  they  must  defend  themselves 
as  other  men  do  when  prosecuted  by  the  owner  of  an  imaginary  grievance. 

In  the  present  instance  Mr.  Roy, — entitled  to  no  dividend, — claims  from  the 
assignees  a  dividend  in  a  manner  that  would  be  irrational  and  absurd,  if  he  were 
entitled  to  a  dividend  ;  but  how  does  this  confer  on  them  any  privilege  (if  a  Chancery 
suit  be  a  privilege)  beyond  others  of  the  Queen's  peaceable  subjects,  tormented  by 
fanatic  litigants? 

Something  was  said  of  circuity,  and  Mr.  Anderson,  I  think,  referred  to  the  maxim 
of  the  civil  law,  "dolofacit  qui  pietit  quod  rediliturus  est ;  "  or,  as  it  has  been  otherwise 
given,  "dolo  facit  qui  petit  quoil  restituere  oportet  eundem."     But  though  I  am  not  aware 
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of  any  complimentary  designation  that  Mr.  Roy's  proceedings  against  the  assignees 
in  Scotland  can  deserve,  I  am  also  not  aware  that  there  is  dolus.  Were  he,  through 
the  assignees'  default,  or  (as  it  seems  to  me  impossible  to  suppose)  upon  the  merits, 
to  obtain  by  means  of  the  Court  of  Session,  payment  of  his  debt  or  a  dividend  from 
the  assignees,  or  out  of  the  Scotch  real  estate,  and  the  House  of  Lords  should  not  be 
appealed  to,  or  should  not  dissent  from  the  decision,  I  do  not  see  how  there  is  ever 
to  be  restitution. 

Another  endeavour  on  Saturday  was  to  establish  a  proposition  laid  down  at  the 
Bar,  of  a  close  analogy,  if  [135]  not  identity,  between  the  present  demand  on  the 
Court  and  that  of  an  executor  or  administrator  sued  by  a  creditor  or  an  alleged 
creditor  of  the  deceased,  after  a  decree  under  which  all  his  creditors  may  come.  If  the 
analogy  existed,  I  do  not  know  that  it  would  therefore  be  right  for  the  Court  to 
interfere  in  a  case  such  as  the  present ;  but  there  is  clearly,  in  my  opinion,  no  such 
analogy.  The  duties  of  an  executor  or  administrator,  the  manner  in  which  he 
represents  the  deceased,  the  extent  to  which  and  the  mode  in  which  he  is  by  law 
liable  to  be  sued  by  a  creditor  of  the  deceased,  the  different  defences  and  judgments 
possible  in  an  action  against  the  executor  or  administrator,  the  right  which  he  has  to 
deliver  himself  from  a  suit  against  him,  if  he  cannot  do  so  otherwise,  by  applying 
assets  for  the  purpose,  and  the  title  which  the  creditors  generally  acquire,  by  a  decree, 
to  those  assets  are  alone  and  obviously  sufficient  to  destroy  all  ground  of  comparison 
between  the  cases.  If  Mr.  Roy,  instead  of  proceeding  in  Scotland,  had  been  advised 
or  permitted  to  commence  a  suit  in  Ireland,  or  in  the  Court  of  Queen's  Bench  here,  or 
in  the  County  Palatine  of  Lancaster,  for  the  strange  purpose  for  which  he  has  sisted 
the  assignees,  and  under  the  same  circumstances,  could  a  bill  have  been  filed  by  them 
here  to  stay  it  1  I  apprehend  certainly  not,  in  the  absence  at  least  of  a  vexatious 
repetition  of  unsuccessful  litigation.  The  same  rule  must  apply  to  Scotland,  the 
Courts  of  which  are  bound  to  notice,  and  do  not  refuse  or  hesitate  to  notice,  the 
English  bankrupt  law. 

I  differ,  nor  need  I  say  I  most  respectfully  differ,  from  the  able  and  excellent 
Judge  before  whom  this  case  has  been  :  and  I  think  that  as,  according  to  another 
maxim  of  the  civil  law  which  we  adopt,  invito  benejicium  nan  datur,  we  are  justified  in 
visiting  the  Appellant  with  success  in  his  appeal. 

[136]  The  Lord  Justice  Turner.  I  am  also  of  opinion  that  this  injunction 
cannot  be  maintained.  The  Plaintiffs  are  the  assignees  of  Campbell,  an  uncertificated 
bankrupt,  and  the  case  they  state  by  the  bill  is  shortly  this  :  that  the  Defendant,  who 
is  resident  in  this  part  of  the  kingdom,  alleging  himself  to  be  a  creditor  of  the  bank- 
rupt, but  not  having  proved  his  debt  under  the  commission,  has  brought  an  action  in 
the  Courts  of  Scotland  against  the  Plaintift's,  the  assignees,  for  the  recovery  of 
dividends  equal  to  the  dividends  paid  and  to  be  paid  to  the  creditors  under  the 
commission,  and  has  in  that  action  arrested  the  rents  of  some  real  estates  in  Scotland, 
to  which  the  assignees  are  entitled  under  the  bankruptcy. 

The  equity  on  which  the  bill  rests  is,  that  the  Court  of  Bankruptcy  in  England  is 
the  proper  Court  for  proving  debts  or  alleged  debts  against  the  estate  of  the  bankrupt, 
and  that  the  bankruptcy  being  in  England,  the  administration  of  the  estate  will  be 
embarrassed  if  the  documents  relating  to  the  transactions  connected  with  the  alleged 
debt  be  removed  to  Scotland.  The  novelty  of  the  equity  thus  set  up,  and  the  great 
respect  which  I  feel  for  the  decision  of  the  Vice-Chancellor,  induced  me  to  hesitate 
before  pronouncing  any  opinion  upon  the  question  before  us ;  but  the  further  con- 
sideration which  I  have  given  to  the  case  has  confirmed  the  impression  which  I  felt 
during  the  argument,  that  this  equity  cannot  be  maintained.  The  case  was  admitted 
by  the  learned  Judge  in  the  Court  below,  and  has  been  admitted  in  the  argument  at 
the  Bar  of  this  Court,  to  be  new  in  its  circumstances ;  but  both  in  the  Court  below 
and  in  the  Court  it  was  said  to  fall  within  the  principle  of  other  decided  cases. 

The  cases  first  relied  on  in  the  argument  were  the  [137]  Anon.  (14  Ves.  4.51),  and 
Bradley's  case  (1  Rose,  204),  from  which  it  was  attempted  to  be  deduced  that  a  Court 
of  Equity  would  exercise  its  jurisdiction  in  aid  of  the  Court  of  Bankruptcy.  But 
those  cases  go  no  further  than  this : — that  the  fact  of  the  bankruptcy  jurisdiction 
having  been  intrusted  to  the  Lord  Chancellor  justified  the  conclusion  that  where  the 
bankrupt  statutes  were  silent,  he  could  exercise  in  bankruptcy  the  jurisdiction  which 
he  had  as  Chancellor.     They  do  not  at  all  shew  that  in  the  absence  of  equitable 
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circumstances  to  found  its  jurisdiction,  a  Court  of  Equity,  as  distinguished  from  the 
Chancellor  sitting  in  bankruptcy,  would  interfere  in  aid  of  the  bankruptcy  jurisdiction. 
The  other  cases  mainly  relied  on,  upon  the  part  of  the  Respondent,  were  Barker  v. 
Goodair  (11  Ves.  78),  and  Jmes  v.  Geddes  (14  Sim.  606  ;  1  Phil.  724) ;  but  in  each  of 
those  cases  there  were  circumstances  amply  sufficient  to  call  forth  the  jurisdiction  of 
a  Court  of  Equity  without  reference  to  its  being  invoked  in  aid  of  the  bankruptcy 
jurisdiction.  In  the  former  case  there  was  the  question  whether  the  attaching 
creditors  were,  as  against  the  assignees  of  the  bankrupt  partner,  to  be  confined  to  his 
interest  in  the  surplus  of  the  joint  estate  involving  the  accounts  of  the  partnership, 
and  there  was  besides  a  necessity  for  the  interference  of  a  Court  of  Equity  for  the 
purpose  of  realizing  the  goods  which  had  been  attached.  In  the  latter  case  there  was 
fraud  distinctly  alleged.  The  cases,  in  which  this  Court  interferes  to  restrain  creditors 
from  proceeding  either  in  the  Courts  of  this  country  or  in  foreign  Courts  for  the 
recovery  of  their  debts,  were  also  referred  to  on  the  part  of  the  Kespondents ;  but 
those  cases  do  not  seem  to  me  to  aid  their  case.  This  Court  does  not  in  such  cases 
interfere,  as  it  is  called  upon  to  do  in  the  present  case,  before  decree,  and  its  inter- 
ference after  decree  is,  as  I  apprehend,  [138]  founded  on  this,  that  the  decree  is  a 
judgment  for  all  the  creditors.  Besides,  this  Court  has  by  the  decree  the  complete 
control  of  the  estate,  and  it  would  not  permit  its  jurisdiction  to  be  interfered  with. 

None  of  the  cited  cases,. therefore,  by  any  means  support  the  general  position  for 
which  the  Respondent  contended.  We  must  look  back  then  to  the  root  of  the  juris- 
diction, for  the  purpose  of  seeing  whether  that  position  can  be  maintained,  and  upon 
examining  it,  I  am  satisfied  that  it  cannot.  Lord  Redesdale,  in  his  admirable  Treatise 
on  Pleading,  has  traced  and  classed  the  jurisdiction  of  Courts  of  Equity,  and  he  has 
divided  it  into  two  classes ;  one,  where  the  Court  is  called  upon  to  decide  on  the  right 
to  property  ;  the  other,  where  it  is  called  upon  to  interfere  without  deciding  upon 
any  such  right.  With  reference  to  the  first  class,  he  says  that  the  jurisdiction  exists 
where  the  law  gives  a  right,  but  does  not  afford  a  sufficient  remedy,  or  where  the 
powers  of  the  law  are  abused,  or  where  the  law  gives  no  right,  but  the  principles  of 
universal  justice  require  the  interference  of  judicial  power;  and  with  reference  to  the 
second  class  he  thus  describes  it : — "  The  Courts  of  Equity  also  administered  to  the 
ends  of  justice  by  removing  impediments  to  the  fair  decision  of  a  question  in  other 
Courts,  by  providing  for  the  safety  of  property  in  dispute  pending  a  litigation ;  by 
preserving  property  in  danger  of  being  dissipated  or  destroyed  by  those  to  whose 
care  it  is  by  law  intrusted,  or  by  persons  having  immediate  but  partial  interests  ;  by 
restraining  the  assertion  of  doubtful  rights  in  a  manner  productive  of  irreparable 
damage ;  by  preventing  injury  to  a  third  person  from  the  doubtful  title  of  others ; 
and  by  putting  a  bound  to  vexatious  and  oppressive  litigation ;  and  preventing 
unnecessary  multiplicity  of  suits  ;  and  without  pronouncing  any  judgment  on  the 
subject,  by  compel-[139]-ling  discovery  or  procuring  evidence  which  may  enable 
other  Courts  to  give  their  judgment,  and  by  preserving  testimony  when  in  danger  of 
being  lost  before  the  matter  to  which  it  relates  can  be  made  the  subject  of  judicial 
investigation." 

These  are,  as  I  apprehend,  the  true  principles  by  which  the  jurisdiction  of  this 
Court  is  bounded,  and  I  find  nothing  in  them  at  all  resembling  the  case  put  forward 
by  this  bill.  This  is  not  a  case  in  which  the  Court  is  called  upon  to  decide  any  right 
of  property,  and  the  bill  does  not,  in  my  opinion,  bring  the  case  within  any  of  the 
cases  put  by  Lord  Redesdale  as  furnishing  grounds  for  the  interference  of  the  Court 
where  no  right  of  property  is  to  be  decided.  The  case  presented  by  the  bill  is,  I 
think,  simply  one  of  interference  by  a  stranger  with  the  property  of  another,  in  a 
mode  which  is  warranted  by  the  law  of  a  foreign  country,  upon  an  assumption  of 
right.  There  may  or  may  not  be  a  foundation  for  that  right — so  far  as  I  can  see 
there  is  none — but  whether  there  is  or  is  not  a  foundation  for  the  right,  I  think  there 
is  no  foundation  for  the  interference  of  this  Court.  If  we  were  to  maintain  this 
injunction  we  should,  I  think,  be  greatly  extending  the  jurisdiction  of  this  Court, 
under  the  colour  of  carrying  out  its  principles.  If  we  were  to  maintain  this  injunction 
we  should,  as  it  seems  to  me,  be  assuming  a  jurisdiction  in  this  Court  to  prescribe  the 
Courts  in  which  parties  should  bring  their  suits,  without  there  being  anything  to 
affect  the  consciences  of  the  parties,  upon  the  simple  ground  that  the  suits  were  such 
as,  in  the  opinion  of  this  Court,  ought  not  to  be  maintained,  and  thus  we  should  be 
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bringing  under  the  decision  of  this  Court  the  question  whether  suits  in  other  Courts 
could  be  maintained — a  question  which  it  is  for  those  Courts,  and  not  for  this  Court, 
to  decide.  To  assume  such  a  jurisdiction  would,  I  think,  be  to  exercise  a  legis-[140]- 
lative,  and  not  merely  a  judicial  power.  Some  attempt  was  made  to  maintain  the 
injunction  upon  the  ground  of  circuity  of  action,  but  I  do  not  think  that  ground  can 
be  made  available  in  such  a  case  as  the  present.  The  ground  of  inconvenience  was 
also  urged  in  support  of  the  injunction  ;  but  I  think  the  question  of  convenience 
applies  only  where  there  are  two  Courts  having  jurisdiction,  and  does  not,  therefore, 
reach  the  present  case.  I  have  less  hesitation  in  discharging  this  order,  because  in 
my  opinion,  it  is,  as  was  expressed  by  Lord  Eldon  in  IFright  v.  Simpson  (6  Ves.  730), 
the  duty  of  this  Court  to  give  credit  to  foreign  Courts  for  doing  justice  in  their  own 
jurisdiction  ;  and  I  feel  no  doubt  that  if  the  claim  of  the  Defendant  against  the 
assignees  be  as  unfounded  as  it  appears  to  me  to  be,  the  Courts  in  Scotland  have  full 
power  to  discharge,  and  will  at  once  discharge,  the  arrestment. 


[140]     MosTYN  V.  MosTYN.     Before  the  Lords  Justices.     March  16,  1853. 

[S.  C.  5  H.  L.  C.  15.3 ;  23  L.  J.  Ch.  925.] 

A  testatrix,  after  appointing  her  nephew,  Kobert  M.,  her  executor,  bequeathed  life 
annuities,  and  directed  "  the  above  bequests  to  fall  into  the  hands  of  "  her  nephew, 
John  Henry  M.,  late  of  C.  Hall ;  but  if  he  should  not  marry,  to  be  divided  equally 
between  Samuel  M.,  John  M.,  and  Mary  D.,  all  of  them  late  of  C.  Hall.  The 
testatrix  had  a  brother  living  at  C.  Hall,  who  had  five  children  born  in  the  following 
order,  Robert  John  M.,  John  Henry  M.,  Samuel  Johnson  M.,  Thomas  M.,  and  Mary 
M.,  but  no  nephew  named  John  M.  Held,  affirming  decree  of  the  Master  of  the 
Rolls  {dissentiente  L.  J.  Knight  Bruce),  that  John  H.  M.,  and  not  Thomas  M.,  was 
the  person  meant  by  "John  M." 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls  upon  a  claim,  and 
the  only  question  in  dispute  was,  who  was  the  person  designated  as  John  Mostyn  in 
the  following  will  of  Barbara  Sheldon,  widow,  dated  the  24th  of  November  1824,  and 
executed  on  or  about  the  2d  of  December  following  in  that  year. 

[141]  "I  direct  all  my  just  debts,  being  made  as  moderate  as  possible  hy  my 
nephew  Robert  Mostyn,  of  Callcott  Hall,  North  Wales,  Flintshire,  who  I  here  nominate 
my  executor,  who  will  of  course  be  liable  to  the  following  bequests.  I  leave  to  my 
cousin  Mr.  Thomas  Lemon  the  sum  of  X50  a  year  for  his  life,  and  also  the  same  sum 
of  £50  a  year  to  his  sister  Mary  Lemon  for  her  life.  I  also  bequeath  to  my  dear 
long-tried  friend  Margaret  English,  when  I  look  back  and  recollect  the  number  of 
years  that  she  has  expended  more  than  that  sum  of  £50  upon  me,  her  unworthy 
friend,  I  feel  ashamed  in  now,  yes  in  now,  writing  so  shabby  a  sum  ;  the  above 
Margaret  English  resides  at  Saint  John's  Green,  Colchester,  Essex.  My  property  in 
this  house  to  be  taken  as  marked  out.  My  dear  nephew  John  Henry  Mostyn  of 
Holywell,  surgeon,  but  late  of  Callcott  Hall,  Flintshire,  North  Wales,  the  above 
bequests  to  fall  into  his  hands,  and  should  he  not  marry,  to  be  divided  equally 
between  Samuel  Mostyn,  John  Mostyn,  and  Mary  Davis,  all  of  them  late  of  Callcott 
Hall,  must  receive  each  £50,  the  residue  to  fall  into  my  above-named  executors' 
hands." 

The  testatrix  died  in  1825. 

Upon  the  evidence  it  appeared  that  the  testatrix  had  a  brother  named  Samuel 
Mostyn,  who  resided  at  Callcott  Hall,  and  that  this  brother  had  only  five  children, 
namely,  Robert  John  Mostyn,  one  of  the  Defendants,  John  Henry  Mostyn,  since 
deceased,  Samuel  Johnson  Mostyn,  another  Defendant,  Thomas  Mostyn,  who  was  the 
Plaintiff,  and  Mary  Margaret  Davies,  who  with  her  husband  were  Defendants.  These 
children  were  born  in  the  above  order,  and  had,  until  shortly  before  the  date  of  the 
will,  all  been  living  with  their  father  at  Callcott  Hall. 

There  was  no  one  named  John  Mostyn  then  or  at  any  [142]  time  during  the  life 
of  the  testatrix,  living  at  Callcott  Hall. 
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John  Henry  Mostyn  died  in  or  about  the  year  1835,  without  having  been 
married. 

The  Defendant  Kobert  John  Mostyn  deposed,  that  the  testatrix  was  in  the  habit 
of  frequently  residing  with  the  deponent's  late  grandfather,  John  Ellis  Mostyn,  of 
Callcott  Hall,  prior  and  up  to  the  year  1802,  about  which  period  his  grandfather 
died  ;  but  that,  to  the  best  of  his  belief,  she  was  never  afterwards  in  the  county  of 
Flint.  That  the  testatrix  was  personally  acquainted  with  the  deponent's  brothers 
John  Henry  Mostyn,  Samuel  Johnson  Mostyn,  and  his  sister  Mary  Margaret  Davies 
in  the  claim  mentioned,  as  well  as  with  himself,  having  seen  them  on  the  occasion  of 
a  visit  to  his  grandfather,  but  that  .,she  was  not  so  acquainted  with  the  PlaintiiT, 
whom  she  had  never  seen,  owing  to  his  not  having  been  born  until  the  year  1806, 
which  was  subsequently  to  the  last  visit  of  the  testatrix  to  his  late  grandfather.  He 
further  deposed,  that,  at  the  time  of  the  decease  of  the  testatrix,  the  Plaintiff  was  of 
the  age  of  eighteen  years  or  thereabouts,  and  from  various  conversations  which  he 
had  at  different  times  with  the  testatrix,  and  from  remarks  then  made  by  her,  he 
was  enabled  to  state,  and  accordingly  deposed,  that  the  testatrix  well  knew  the 
Christian  name  of  the  Plaintiff  to  be  "Thomas,"  and  he  believed  that  if  she  had 
intended  to  benefit  him,  she  would  have  named  him  in  her  will;  but  the  deponent 
believed  that,  from  never  having  seen  the  Plaintiff,  the  testatrix  took  no  interest  in 
him,  and  that,  by  the  bequest  to  "John  Mostyn,"  contained  in  her  will,  she  intended 
to  benefit  him  (the  deponent  Robert  John  Mostyn),  or  his  late  brother  John  Henry 
Mostyn,  who  was  a  favourite  of  hers,  and  frequently  visited  [143]  her,  and  was  in 
conversation  called  by  the  name  of  "John." 

The  Master  of  the  Rolls  dismissed  the  claim,  and  the  Plaintiff  now  appealed. 

Mr.  R.  Palmer  and  Mr.  Boyle,  supported  the  appeal. 

Mr.  Shapter  was  for  the  Respondent. 

The  following  cases  were  referred  to  in  the  arguments  below,  and  on  the  appeal : 
Dent  V.  Fepi/s  (6  Madd.  350),  Blundell  v.  Gladstone  (11  Sim.  467  ;  1  Phil.  279;  1 
H.  L.  Ca.  778  (nom.  Camoys  v.  Blundell)  ),  Beaumont  v.  Fell  (2  P.  W.  141),  liijall  v. 
Hannam  (10  Beav.  536),  Newholt  v.  Pryce  (14  Sim.  354),  Adamvs  v.  Jones  (9  Hare,  485), 
Doe  V.  Huthwaite  (3  B.  &  A.  632),  Doe  v.  Needs  (2  M.  &  W.  129),  Butler  v.  Bushnell 
(3  Myl.  &  K.  232),  Delmare  v.  liebello  (3  Bro.  C.  C.  446). 

The  Lord  Ju.stice  Turner.  I  confess  it  appears  to  me  that  there  is  not 
sufficient  in  this  will  to  entitle  the  Plaintiff  to  succeed,  although  I  feel  considerable 
difficulty  upon  the  subject.  I  take  the  rule  of  law  to  be,  that  if  there  be  a  person 
whose  name  answers  the  description  of  a  legatee  which  is  contained  in  the  will, 
powerful  reasons  must  be  found  to  take  away  from  that  person  the  benefit  given  by 
the  will,  and  to  give  it  to  another,  whose  name  does  not  answer  the  description.  The 
present  case  seems  to  me  to  be  one  in  which,  if  we  hold  the  gift  to  John  to  mean  a 
gift  to  [144]  Thomas,  we  shall  be  departing  from  this  rule  of  construction,  and  going 
into  a  field  of  conjecture.  It  is  not  at  all  impossible  that  the  testatrix  intended  that 
the  benefit  of  the  funds,  the  income  of  which  she  had  given  for  the  lives  of  her 
legatees,  should  on  their  death  go  to  John  Henry  Mostyn,  and  that  if  he  married,  he 
should  keep  them  all,  but  that  if  he  did  not,  he  should  have  one-third.  It  is  true 
that  she  has  in  one  place  described  him  by  the  title  of  John  Henry.  Still  her 
intention  might  have  been  to  refer  to  the  same  person  whom  she  used  simply  to  name 
John.  I  confess,  therefore,  and  I  do  not  think  there  is  sufficient  in  the  circumstances 
of  this  case  (there  being  a  person  thus  answering  the  description)  to  shew  that 
Thomas  was  meant  by  the  testatrix.  My  opinion  is,  that  the  judgment  of  the  Master 
of  the  Rolls  must  be  confirmed. 

The  Lord  Justice  Knight  Bruce.  The  will,  with  the  assistance  of  the 
extrinsic  evidence  legally  admissible  in  aid  of  its  construction,  appears  to  me  to 
shew  plainly  enough  that  by  "  John  Mostyn  "  mentioned  in  it,  was  intended  either 
John  Henry  Mostyn,  or  Thomas  Mostyn  the  Plaintiff;  the  only  question  being  which 
of  these  two  persons  was  meant. 

The  point  is  not  free  from  difficulty.  But  my  opinion  is  in  favour  of  the 
Plaintiff,  for  these  reasons.  1st.  The  will  in  a  previous  part  of  it,  where  John 
Henry  Mostyn  is  clearlj'  intended,  mentions  him  by  his  full  and  correct  name  and 
description.  2dly.  Though  each  of  the  nieces  and  nephews  (except  Thomas)  had  two 
Christian  names,  yet  in  no  instance  has  the  testatrix  mentioned  both  Christian  names, 
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except  in  the  onlj^  or  the  first  instance  of  naming  John  Henrj'  Mostyn.  3dly. 
Though  the  testatrix  had  heard  the  Christian  name  of  her  brother's  [145]  youngest 
son,  she  was  not  personally  acquainted  with  the  Plaintift',  and  he  was  under  twent}' 
years  of  age  when  she  died.  4thly.  Robert  John  the  nephew,  first  mentioned  in  the 
will,  was  the  eldest  of  the  testatrix's  four  nephews  ;  John  Henry  the  nephew  secondly 
mentioned  in  the  will  was  the  next  eldest  of  her  nephews  ;  Samuel  the  nephew  thirdly 
mentioned  in  the  will  was  also  her  third  nephew  in  point  of  age,  and  the  Plaintiff  was 
her  youngest  nephew.  5thly.  The  testatrix  in  mentioning  "  Samuel  Mostyn,  John 
Mostyn,  and  Mary  Davis,"  together,  seems  to  mention  them  rather  as  persons  of 
whom  no  one,  than  of  persons  of  whom  one,  had  been  mentioned  by  her  before,  and 
adds  "all  of  them  late  of  Calcott  Hall."  6thly.  To  ascribe  to  her  the  intention  of 
giving  John  Henry  Mostyn  a  share  of  a  gift,  so  made  as  to  take  effect  not  until  his 
death,  and  then  only  if  he  should  die  a  bachelor,  is  to  ascribe  to  her,  I  do  not  say  an 
impossible,  but  an  unlikely  intention.  7thly.  The  added  words,  "  must  receive  each 
fifty  pounds,"  seem  to  me  particularly  favourable  to  the  Plaintiff's  construction. 
Upon  the  whole,  I  repeat  that  I  think  him  right.  My  learned  brother  being,  however, 
of  the  same  opinion  as  the  Master  of  the  Rolls,  His  Honour's  order  will  stand  affirmed. 

[146]  The  Official  Manager  of  the  Grand  Trunk  or  Stafford  and  Peter- 
borough Union  Railway  Company  v.  Brodie.  Before  the  Lords  Justices. 
3Iarch  19,  21,  1853. 

[S.  C.  9  Hare,  823  ;  22  L.  J.  Ch.  5U ;  17  Jur.  309.     Distinguished,  In  re  Anglo- 
Moravian  Hungarian  Junction  Railway  Company,  187-5,  1  Ch.  D.  136.] 

The  Court  has  jurisdiction  to  direct  an  official  manager  of  a  joint  stock  company 
appointed  under  the  Winding-up  Acts  who,  in  that  character,  has  unsuccessfully 
instituted  a  suit,  to  pay  the  costs  of  it  personally. 

An  order  that  "W.  T.,  official  manager  of  the  said  company,"  do  pay  costs  is  an 
order  rendering  him  personally  liable  to  make  the  payment. 

Semhh,  that  the  53d  section  of  the  AVinding-up  Act  of  184:8,  authorizing  the  prosecu- 
tion of  suits  by  the  official  manager,  does  not  e.xtend  to  a  suit  commenced  by  one 
shareholder  on  behalf  of  himself  and  the  others,  except  such  as  are  Defendants. 

These  were  two  motions  to  the  same  eflFect,  made  on  behalf  of  different  Defendants, 
bj''  wa\'  of  appeal  from  an  order  of  Yice-Chancellor  Wood,  made  on  the  4th  of  March 
1853,  setting  aside  a  suhpcena  for  payment  of  costs  by  the  Plaintiff  personally,  and 
staying  all  proceedings  thereupon. 

The  case  is  reported  upon  the  original  hearing  in  the  9th  Volume  of  Mr.  Hare's 
Reports,  page  823.  B3'  the  order  then  made,  the  Court  dismissed  the  bill  with  costs 
with  the  following  direction.  "  And  it  is  ordered  that  such  costs  when  taxed  be 
paid  by  William  Turquand  the  official  manager  of  the  said  company,  unto,"  &c. 

Each  of  the  present  motions  was  that  the  order  made  in  these  causes  by  Vice- 
Chancellor  Wood,  on  the  4th  of  March,  might  be  discharged,  or  that,  if  necessary, 
the  decree  made  on  the  hearing  of  these  causes,  and  bearing  date  the  26th  of  June 
1852,  might  be  rectified  by  striking  out  after  the  words  "William  Turquand,"  the 
words  "the  official  manager  of  the  said  company,"  or  might  be  otherwise  varied  in 
such  manner  that  process  might  be  executed  against  the  said  William  Turquand 
personally,  and  that  so  much  of  the  said  order  of  the  4th  of  March,  [147]  instant, 
might  be  discharged  as  directed,  that  all  further  proceedings  against  the  said  Plaintiff 
personally  for  non-payment  of  the  costs  under  the  said  decree  might  be  stayed. 

Mr.  Baily  and  Mr.  Ken3'on,  in  support  of  one  of  the  motions,  and 

Mr.  Selwyn  in  support  of  the  other,  were  stopped  by  the  Court,  who  desired  first 
to  hear  the  counsel  for  the  Plaintifi'. 

Mr.  Daniel  and  Mr.  Little,  for  the  Plaintiff,  relied  upon  the  53d,  56th,  and  59th 
sections  of  the  Winding-up  Act  of  1848.(1) 

[148]  The  Lord  Justice  Knight  I5ruce.  The  original  bill  in  this  cause  was 
filed  before  the  passing  of  an  Act  of  Parliament,  which  we  are  authorized  to  call  "  The 
Joint  Stock  Companies  Winding-up  Act,   1848,"  an  enactment  that  has,  I  believe, 
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done  good  in  some  few  instances,  but  has  done  the  reverse  in  so  many  more,  and  so 
extensively,  that  it  seems  to  be  one  of  those  curative  measures  not  by  any  means 
confined  to  a  single  branch  of  science,  where  the  remedy  it  worse  than  the  disease. 

[149]  After  the  change  thus  made  in  the  law,  the  company,  or  association,  or 
partnership  on  whose  behalf  the  suit  is  alleged  to  have  been  instituted,  became  sub- 
jected to  the  provisions  of  the  statute,  that  is,  its  affairs  were  ordered  to  be  wound 
up.  An  official  manager  was  accordingly  to  be  appointed  as  the  Act  directs  ;  and  Mr. 
Turquand,  who  became  that  official  manager,  was  afterwards,  perhaps  duly,  perhaps 
unduly,  but  was,  in  fact,  made  Plaintiff  in  the  original  bill,  instead  of  the  original 
Plaintiff,  and  subsequently  filed  an  additional  bill  in  the  same  suit,  which,  thus  compris- 
ing two  bills,  was  prosecuted  by  Mr.  Turquand  to  a  hearing,  when  they  were  dismissed, 
with  costs.  And  the  question  before  us  is,  whether  Mr.  Turquand  is  personally  liable 
to  these  costs,  a  question  to  which,  if  the  answer  is  to  depend  on  the  language  of  the 
decree  or  order  of  dismissal,  that  answer  must,  I  think,  be  unfavourable  to  him.  For 
the  tenor  of  the  decree  or  order  appears  to  me  conformable  to  the  known  intention  of 
the  learned  Judge  who  pronounced  it ;  that  is  to  &&y,  in  my  judgment  it  makes,  or 
purports  to  make,  Mr.  Turquand  personally  responsible  for  the  payment,  and  liable 
to  an  attachment  for  non-payment  of  them.  Certainly,  in  that  part  of  the  decree  or 
order,  he  is  described,  not  by  his  name  only,  but  also  by  his  designation  of  official 
manager.  But  this  circumstance  seems  to  me  immaterial.  Then  arises,  however,  the 
controversy  whether  the  learned  Judge  had  jurisdiction  or  lawful  power  so  to  direct, 
a  controversy,  perhaps,  not  with  strict  propriety  belonging  to  these  motions.  I 
assume,  however,  in  Mr.  Turquand's  favour  that  it  does  so.  He  says  that  those 
portions  of  the  Act  which  lie  between  the  -tOth  and  61st  sections  exempt  him 
personally  :  and  there  is,  I  agree,  enough  in  them  to  raise  an  argument,  the  statute 
not  being  one  of  those,  so  very  rare  in  modern  times,  which  are  free  from  obscurity 
upon  points  of  importance. 

[150]  He  relies  mainly  on  the  53d,  56th,  and  59th  sections.  I  doubt,  however, 
very  much  whether  the  53d  extends  to  a  case  of  the  present  description,  in  which  one 
shareholder  of  an  inchoate  and  imperfectly-formed  company  was,  on  behalf  of  himself 
and  the  other  shareholders  not  Defendants  to  his  bill,  suing  some  of  the  shareholders 
in  equity.  But  the  56th  section,  I  think,  does  not,  even  if  we  could  possibly  suppose 
a  state  of  circimistances  in  which  the  56th  section  could  be  applied,  where  the  official 
manager  is  originally,  or  becomes  by  substitution,  the  Plaintiff.  The  57th  section 
relates  only  to  actions,  and  it  seems  to  me  that  the  prior,  or  disabling  or  prohibitory 
portion,  of  the  59th  cannot  reasonably  be  held  applicable  to  a  case  coming  neither 
within  the  56tli  nor  within  the  57th.  I  think  that,  unless,  perhaps,  in  the  latter  part 
of  the  59th,  namely,  in  that  portion  of  it  which  provides  for  the  reimbursement  and 
indemnity  of  the  official  manager,  the  59th  does  not  touch  the  present  suit. 

I  differ,  therefore,  though  with  respect  the  most  unfeigned,  from  the  able  Judge 
before  whom  this  matter  has  last  been,  and  should,  had  I  been  sitting  for  him,  have 
refused  the  application  of  Mr.  Turquand  (upon  whom  personally  there  is  possibly  or 
probably  no  ground  for  imputation  of  anj'  kind),  with  costs.  It  is  competent  to  him 
to  ask  of  the  Master  a  direction  for  his  reimbursement  and  indemnity,  and  perhaps 
the  Master  may  complj'  with  the  request,  which  I  have  not  intended  by  what  I  have 
been  saying  to  prejudge  or  affect ;  a  remark  that  I  may  also  make  as  to  the  right,  if 
any,  of  the  Defendants  before  the  Court,  to  apply  to  the  Master  for  his  interposition 
or  aid  as  to  the  costs  in  dispute,  a  point  that  seems  in  every  respect  immaterial  here, 
Mr.  Turquand's  solvency  being  unquestioned.  Nor  can  anything  that  has  fallen  from 
me  apply  to  a  case  where  an  offi-[151]-cial  manager  is  in  that  character  a  Defendant. 
Before  parting  with  this  matter  I  will  only  add  that  the  proviso  at  the  end  of  the 
60th  section  (2)  seems  to  me  almost,  if  not  altogether,  to  render  necessary  the  con- 
clusion at  which  I  have  arrived,  though  I  have  laid  no  stress  upon  it. 

The  Lokd  Justice  Turner.  Before  giving  my  opinion  upon  the  question  in 
dispute  I  desire  to  repeat,  that  upon  Mr.  Turquand's  conduct  I  never  intended  to  cast 
any  imputation  whatsoever.  That  the  suit  was  improperly  instituted  I  entertain  no 
doubt ;  that  it  has  been  improperly  prosecuted  since  Mr.  Turquand  was  made  Plaintiff 
in  it  I  have  also  no  doubt.  But  I  do  not  impute  to  Mr.  Turquand  personally  the 
mode  in  which  these  proceedings  have  been  conducted. 

As  to  the  questions  in  dispute  they  are  two :  First,  whether  the  Court  has  juris- 
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diction  to  make  an  order  in  such  a  case  as  this,  directing  the  costs  to  be  paid  by  the 
official  manager  personally  ;  and  secondly,  whether  it  is  the  fair  import  of  the  order 
as  it  stands,  that  the  costs  shall  be  so  paid. 

Now,  as  to  the  first  question,  I  take  it  to  be  clear  that  the  Court  must  have  juris- 
diction over  the  proceedings  before  it  to  enable  it  to  make  the  order,  unless  there  are 
negative  words  in  the  Act  excluding  such  jurisdiction.  [152]  I  have  looked  carefully 
through  the  Act,  including  those  sections  to  which  our  attention  has  been  particularly 
called,  and  I  have  reconsidered  my  former  decision,  and  I  must  say  that  I  entertain 
no  doubt  whatever  that  in  this  Act  there  are  not  to  be  found  any  words  excluding  the 
power  of  the  Court  to  visit  the  official  manager  with  the  payment  of  costs  personally, 
if  the  Court  thinks  that  there  is  a  proper  case  for  so  doing. 

The  remaining  question  is,  whether  the  decree  has  been  properly  drawn  up,  so  as 
to  visit  the  official  manager  personally  Avith  payment  of  these  costs.  I  think  it  is,  for 
this  reason  :  where  a  party  to  a  proceeding  is  by  name  ordered  to  do  any  act,  it 
becomes  his  duty  personally  to  do  that  act.  Now  Mr.  Turquand  is  here  ordered  to 
pay  costs  by  his  name,  described,  it  is  true,  as  official  manager.  On  this  ground,  and 
on  those  which  have  been  already  stated  by  my  learned  brother,  I  think  that  this 
order  directs  payment  by  Mr.  Turquand  personally.  I  will  just  put  one  case  by  way 
of  illustration.  Suppose  a  bill  to  be  filed  by  an  executor  against  a  debtor  to  the 
estate,  and  to  be  dismissed  with  costs.  Would  it  make  any  difference  if  the  costs 
were  directed  to  be  paid  by  A.  B.,  "executor  of  C.  D.  V  A.  B.  may  be  entitled  to 
reimburse  himself  out  of  the  testator's  estate  ;  and  I  repeat  that  it  was  not  my 
intention  to  prejudice  the  question  as  to  the  propriety  of  the  Plaintiff  here  being 
reimbursed  out  of  the  assets  of  the  company.  But  that  in  either  case  the  costs  are 
payable  by  the  party  personally  in  the  first  instance  I  have  no  doubt  whatever. 

(1)  Sect.  53.  "  Where  any  action,  suit,  or  other  proceeding  shall  have  been  brought 
or  instituted,  and  shall  be  pending  by  or  on  behalf  of  the  company  in  respect  of  which 
such  official  manager  shall  have  been  appointed,  or  by  any  person  duly  authorized  to 
sue  as  the  nominal  Plaintiff  on  behalf  of  such  company,  or  by  any  one  or  more  of  the 
members  or  contributories  of  such  company  acting  or  suing  in  the  name  or  on  the 
behalf  of  himself  and  the  other  members  or  contributories  thereof  as  the  Plaintiff  or 
Plaintiffs  against  any  person,  it  shall  be  lawful  for  such  Plaintiffs  to  substitute  the 
official  manager  of  the  company,  by  such  style  or  designation  as  hereinbefore  mentioned, 
as  the  Plaintiff  in  such  action,  suit,  or  other  proceeding,  by  entering  a  suggestion  on 
the  roll  to  that  effect,  in  such  action,  and  by  obtaining  an  order  to  that  effect  in  such 
suit,  such  order  to  be  obtained  on  motion  or  petition  without  notice ;  and  it  shall  be 
lawful  for  the  official  manager  thenceforward  to  prosecute  such  action,  suit,  or  other 
proceeding  in  the  same  manner  and  with  the  same  effect  to  all  intents  and  purposes 
as  if  such  action,  suit,  or  proceeding  had  been  commenced  by  the  official  manager  as 
Plaintiff  under  the  provisions  of  this  Act." 

Sect.  56.  "  All  orders  and  decrees  made  or  pronounced  in  any  suit  or  proceeding 
in  any  Court  of  Equity  against  the  official  manager  of  any  company  shall  have  the 
like  effect  and  operation  upon  and  against  the  property  of  such  company  and  upon 
and  against  the  persons  and  property  of  every  contributory  thereof,  as  if  the  same  had 
been  made  and  pronounced  against  the  company,  or  any  person  duly  authorized  to  be 
sued  as  the  nominal  Defendant  on  behalf  of  the  same,  or  (as  the  case  may  be)  as  if 
every  contributor}'  of  such  company  were  actually  before  the  Court  as  a  party  to 
such  suit  or  proceeding ;  and  it  shall  be  lawful  for  the  Court  by  which  any  such 
decree  or  order  shall  have  been  made  or  pronounced  to  direct,  by  the  same  or  any 
subsequent  order,  subject,  nevertheless,  to  such  terms,  if  any,  as  the  Court  shall  think 
fit  to  impose,  that  any  such  decree  or  order  made  or  pronounced  against  any  such 
official  manager  as  aforesaid  be  enforced  against  ever}'  contributory  of  such  company, 
or  against  any  particular  class  or  classes  of  contributories,  to  the  extent  of  their  legal 
or  equitable  liabilities  ;  and  thereupon  and  upon  an  order  for  that  purpose,  to  be 
obtained  upon  motion  to  be  made  ex  jmrte,  but  in  open  Court,  such  decree  or  order 
shall,  after  seven  days'  notice  to  the  particular  person  or  persons  sought  to  be  charged, 
be  enforced  and  executed  accordingly." 

Sect.  59.  "That  no  judgment,  decree,  or  order  to  be  obtained  or  entered  up 
against  the  official  manager  of  any  company  as  representing  the  same  shall  affect  or 
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be  executed  against  the  person  or  property  of  the  party  who  may  for  the  time  being 
be  such  official  manager  otherwise  than  as  a  contributory,  and  that  every  official 
manager  shall  always  be  fully  reimbursed  and  indemnified  out  of  the  assets  of  the 
company  or  out  of  the  credits  thereof,  and,  if  necessary,  by  calls  to  be  made  on  the 
contributories  for  all  losses,  costs,  charges,  damages,  and  expenses,  without  deduction, 
save  and  except  such,  if  any,  losses,  costs,  charges,  damages,  and  expenses  as  shall 
have  been  unduly  or  improperly  sustained  or  incurred  by  any  such  official  manager." 
(2)  After  enacting  that  no  action,  suit,  or  other  proceeding  shall  be  instituted, 
brought,  or  proceeded  with  by  the  official  manager  but  with  the  leave  of  the  Master, 
the  section  concludes  thus  : — "  Provided  always,  that  the  want  of  such  leave  as  afore- 
said shall  not  be  set  up  as,  or  in  anywise  constitute,  a  defence  to  any  such  action, 
suit,  or  other  proceeding." 

[153]  In  the  Matter  of  The  Trustee  Act,  1850,  and  In  the  Matter  of  Sarah  Eolle'.s 
Charity.  Ex  parte  Sir  Isaac  Lyon  Goldsmid,  and  Others.  Before  the 
Lords  Justices.     March  21,  1853. 

A  petition  for  the  appointment  of  new  trustees  of  a  charity  should  be  entitled.  In 
the  Matter  of  the  52  Geo.  III.  c.  101,  as  well  as,  In  the  Matter  of  the  Trustee  Act, 
1850,  and  the  Attorney-General's  fiat  should  be  obtained  before  the  petition  is 
disposed  of. 

This  was  a  petition  for  the  appointment  of  new  trustees  of  a  charity,  which  their 
Lordships  heard  for  Yice-Chancellor  Kindersley. 

The  charity  was  constituted  by  a  deed  dated  the  22d  of  June  1736,  whereby 
Sarah  Rolle  released  unto  William  Thomas,  Richard  Serle  and  Richard  Mallett,  and 
to  their  heirs  a  messuage  or  tenement  at  East  Tytherley,  and  also  an  annuity  or  fee 
farm  or  other  rent  of  £32,  18s.  6Jd.,  issuing  out  of,  and  payable  out  of  or  for,  the 
manors  of  Moundsmore  and  Stubbing,  in  trust  after  her  decease  to  pay  and  apply 
the  rent-s,  issues,  and  profits  of  all  and  singular  the  premises  to  John  Rolle  and  his 
heirs  and  assigns,  lords  of  the  manor  for  the  time  being  of  East  Tytherley  aforesaid 
to  Edward  Jones  and  his  successors,  rectors  for  the  time  being  of  the  parish  of 
Mottisfont,  William  Kingsman  and  his  successors,  rectors  for  the  time  being  of  the 
parish  of  West  Tytherley,  Thomas  Munday  and  his  successors,  curates  for  the  time 
being  of  the  parish  of  East  Tytherley,  and  to  William  Thomas,  Richard  Serle  and 
Thomas  Puckeridge  and  their  heirs,  who  should  be  named,  deemed,  and  called 
trustees  and  overseers  of  the  charity  thereby  constituted  to  be  by  them  applied  after 
the  decease  of  Sarah  Rolle  to  the  charitable  uses,  intents,  and  purpo.ses  thereinafter 
[154]  mentioned,  being  trusts  for  the  education  and  maintenance  of  four  poor  boys 
and  six  poor  girls.  The  deed  declared  that  the  lord  or  lords  of  the  manor  of  East 
Tytherley  for  the  time  being,  the  Rector  of  Mottisfont  for  the  time  being,  the  Rector 
of  West  Tytherley  for  the  time  being,  and  the  Curate  of  East  Tytherley  for  the 
time  being,  should  be  standing  trustees  or  overseers  of  the  charity,  but  that  if 
William  Thomas,  Richard  Serle  or  Thomas  Puckeridge  or  either  of  them  should 
die,  the  surviving  trustees  or  overseers  should  choose  from  time  to  time  others  to 
supply  their  places  within  twelve  months  after  his  or  their  decease. 

The  Petitioners  were  the  lord  of  the  manor,  the  rectors,  and  the  curate,  above 
designated,  the  only  existing  trustees  of  the  charity.  The  petition  prayed  that  three 
other  persons  might  be  appointed  to  be  trustees  thereof  conjointly  with  them.  It  was 
entitled.  In  the  Matter  of  the  Trustee  Act,  1850,  and  of  the  Charity. 

Mr.  Fooks  supported  the  petition. 

Mr.  Wickens,  for  the  Attorney-General,  consented  to  the  prayer,  but  submitted 
whether  the  petition  should  not  be  entitled  In  the  Matter  of  Sir  Samuel  Romilly's 
Act,  and  whether  the  fiat  of  the  Attorney-General  should  not  have  been  obtained. 
He  referred  to  a  recent  unreported  case  before  the  Master  of  the  Rolls,  where  the 
petition  had  been  ordered  to  stand  over  for  the  fiat  of  the  Attorney-General  ;  and 
submitted  that  the  practice  was  a  salutary  one,  as  it  prevented  the  appointment  of 
trustees  of  charities  from  being  made  behind  the  backs  of  the  persons  interested  in 
them. 
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Mr.  Fooks  contended  that  in  all  cases  when  this  had  been  required,  something 
more  than  the  appointment  of  [155]  new  trustees  was  sought.  He  referred  to  Re 
Nu/htingale's  Charifi/  (3  Hare,  336). 

Their  Lordships  held  that  the  petition  ought  to  be  entitled  as  suggested, 
and  that  the  fiat  of  the  Attorney-General  must  be  obtained. 

[155]  I!x  parte  Albert  Ball,  Thomas  Eckerslby,  and  Robert  Hurst.  In  the 
Matter  of  William  Byrom,  Henry  Taylor,  and  Thomas  Byrom,  Bankrupts. 
Before  the  Lords  Justices.     Jan.  26,  Feb.  14,  1853. 

[S.  C.  22  L.  J.  Bk.  27  ;  17  Jur.  198.] 

Coal  proprietors  employed  colliers,  to  whom  the  work  was  let  off  at  so  much  per  score 
baskets,  and  each  collier  had  a  drawer  attached  to  him,  whom  he  brought  when 
he  was  himself  hired.  The  colliers  were  not  hired  unless  the  manager  approved 
the  drawers,  or  unless,  in  case  of  disapproval,  the  colliers  took  drawers  provided 
for  them  bj^  the  manager.  The  colliers  paid  the  drawers  out  of  their  earnings, 
according  to  an  agreement  between  them  (in  which  the  coal  proprietors  took  no 
part),  and  discharged  the  drawers  as  they  thought  fit,  without  interference  on 
the  part  of  the  proprietors,  e.xcept  that  the  latter  might  discharge  the  collier  if 
he  unjustly  discharged  the  drawer,  and  that  both  collier  and  drawer  might  be 
discharged  for  transgressing  the  rules  of  the  mine.  Upon  the  proprietors  becoming 
bankrupt,  and  the  colliers'  wages  being  in  arrear,  held  that  the  drawers  were  not 
servants  of  the  coal  proprietors  so  as  to  be  entitled  to  payment  in  full  of  half  a 
year's  wages. 

This  was  an  appeal  from  a  decision  of  Mr.  Commissioner  Skirrow.  The  bank- 
rupts were  coal  proprietors,  and  the  question  was,  whether  the  Appellants,  who  were 
"drawers"  employed  in  the  mines,  were  labourers  or  workmen  "of  the  bankrupts," 
within  the  meaning  of  the  169th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  providing  "  That  when  any  bankrupt,  at  the  filing  of  the  petition  of  the 
adjudication,  shall  be  indebted  to  any  labourer  or  workman  of  such  bankrupt  in 
respect  of  the  wages  or  labour  of  such  labourer  or  workman,  it  shall  be  lawful  for 
the  Court  on  proof  thereof,  to  order  so  much  as  shall  be  due  not  exceeding  40s.  to  be 
paid  to  such  labourer  or  workman  out  of  the  estate  of  such  bankrupt." 

[156]  There  was  no  conflict  of  evidence  as  to  the  nature  of  the  engagement  of 
the  drawers,  as  to  which  an  affidavit  of  the  underground  manager  of  the  colliery  was 
read,  to  the  following  effect : — "  All  the  men  and  lads  working  underground  were 
under  my  control ;  the  men  so  employed  are  colliers  and  drawers  ;  the  amount  paid 
for  work  done  is  paid  to  the  colliers,  and  they  pa}^  to  the  drawers  as  they  agree 
among  themselves.  I  consider  that  both  colliers  and  drawers  are  m}^  servants.  I 
can  discharge  either  colliers  or  drawers  when  I  think  they  behave  improperly.  I  tell 
the  colliers  and  the  drawers  what  work  they  are  to  do.  I  sometimes  hire  drawers 
myself ;  I  keep  them  at  labourer's  work  until  I  know  of  a  collier  who  wants  one  to 
do  the  drawing.  When  I  hire  a  collier,  he  usually  has  a  drawer:  when  I  hire  a 
collier,  I  always  ask  him  who  is  his  drawer.  The  work  where  colliers  and  drawers 
are  employed  together  in  all  cases  is  paid  for  according  to  the  amount  actually  done 
by  both  of  them ;  the  whole  wages  are  paid  to  the  collier  ;  the  drawer  divides  with 
him  as  they  have  agreed.  In  all  other  respects  except  this  division  of  payment, 
the  collier  and  the  drawer  are  the  same  to  me ;  I  treat  them  all  alike  as  my 
servants,  and  they  all  behave  to  me  as  my  servants.  It  would  make  no  difference  in 
this  respect  if,  instead  of  paying  the  collier  the  whole  sum  earned,  a  part  were  paid 
to  the  collier  and  a  part  to  the  drawer  ;  it  makes  no  difference  to  the  master  how 
the  division  is  made,  they  are  all  his  servants.  I  never  interfere  between  the  collier 
and  drawer  as  to  the  wages.  When  a  collier  has  not  a  drawer,  I  sometimes  find  him 
a  lad  who  has  worked  as  a  labourer  for  me  ;  for,  the  moment  a  drawer  goes  to  the 
colliery,  I  have  nothing  to  do  with  paying  his  wages.  A  collier  could  discharge  his 
drawer,  but  if  I  thought  he  was  discharging  him  without  just  cause,  I  would  not 
allow  him  to  do  so  ;   if  he  persisted,  I  should  discharge  the  collier  himself.     Some- 
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times  I  have  [157]  ordered  a  drawer  to  leave  his  collier,  and  mend  a  road,  but  I 
have  paid  the  collier  for  the  drawer's  time.  When  a  collier  comes,  and  has  not  a 
drawer,  sometimes  I  have  refused  to  employ  him,  and  sometimes  I  have  engaged  him, 
and  sent  a  drawer  to  him,  and  left  them  to  make  their  own  arrangement.  There 
are  printed  rules  posted  about  the  collieries,  to  regulate  the  mode  in  which  the  work, 
the  using  of  lamps,  and  other  matters  are  to  be  done,  and  all  persons  are  to  observe 
them  ;  if  a  drawer  broke  these  rules,  I  should  consider  I  had  power  to  discharge 
him." 

Mr.  Rogers  supported  the  appeal. 

Mr.  J.  V.  Prior,  on  behalf  of  the  assignees,  opposed  it. 

The  Lord  Justice  Knight  Bruce.  It  has  been  difficult  to  avoid  in  this  case 
feeling  a  wish  to  decide  it  in  the  Petitioners'  favour,  if  possible.  But  I  have  not 
been  able  to  convince  myself  that  the  learned  Commissioner's  conclusion  is 
erroneous, — to  persuade  myself,  namely,  that  there  were  contracts  between  the 
owners  or  lessees  of  the  colliery  and  the  drawers,  such  as  to  bring  the  latter,  upon 
the  bankruptcy  of  the  former,  within  the  meaning  of  the  section  of  the  Bankrupt 
Law  Consolidation  Act,  on  which  the  petition  proceeds.  The  weighty  opinion  of 
Sir  John  Patteson,  whom  we  have  consulted  on  the  question,  as  a  legal  question,  is, 
that  there  were  not.  My  learned  brother  too  thinks  with  the  Commissioner  as  to  the 
law  and  equity  of  the  case,  so  that  his  decision  would  stand  affirmed,  even  were  I 
dissentient  from  it,  which,  I  repeat,  that  (though  entertaining  some  degree  of  doubt) 
I  am  not. 

The  Lord  Justice  Turner.  This  was  a  question  of  proof  against  the  estate 
of  the  [158]  bankrupts.  The  bankrupts  were  coal  proprietors,  and  for  some  time 
previous  to  and  at  the  time  of  their  bankruptcy  were  working  a  coal  mine  called  the 
Stangeways  Hall  Colliery.  For  this  purpose  they  employed  a  number  of  colliers, 
to  whom  the  work  was  let  off  at  so  much  per  score  baskets ;  and  it  appears  that 
each  collier  had  a  drawer  attached  to  him.  The  wages  of  the  drawers  were  in 
arrear  at  the  time  of  the  bankruptcy,  and  they  tendered  proofs  before  the  Com- 
missioner for  these  arrears.  The  Commissioner  rejected  the  proofs  and  the  case 
now  comes  before  us  on  appeal  from  his  decision.  We  are  of  opinion  that  the 
decision  of  the  Commissioner  was  correct,  and  that  the  appeal  must  be  dismissed. 
The  question,  as  we  think,  depends  wholly  upon  whether  the  bankrupts  were 
indebted  to  the  drawers,  and  we  are  of  opinion  that  they  were  not.  It  appears,  by 
the  evidence  before  the  Commissioner  (which  is  the  only  evidence  before  us),  that 
when  the  colliers  were  hired  they  brought  their  drawers  with  them,  and  that  the 
colliers  were  not  hired,  unless  the  bankrupts'  manager  approved  the  drawers,  or 
unless,  in  case  of  disapproval,  the  colliers  took  drawers  provided  for  them  by  the 
manager ;  that,  whether  the  drawers  were  brought  by  the  colliers  or  provided  by 
the  manager,  they  were  paid  by  the  colliers  out  of  their  earnings  :  and  that  they 
were  so  paid  according  to  such  agreements  as  they  might  have  made  with  the 
colliers,  neither  the  bankrupts  nor  their  manager  taking  any  part  whatever  with 
reference  to  such  agreements ;  that  if  the  manager  at  any  time  withdrew  the 
drawers  from  the  service  of  the  colliers,  he  paid  the  colliers  for  the  drawers'  time ; 
that  the  colliers  had  full  power  to  discharge  the  drawers ;  and  that  neither  the 
bankrupts  nor  their  manager  interfered  with  this  power,  further  than  that  if  the 
colliers  discharged  their  drawers  unjustly,  the  colliers  would  themselves  be  dis- 
charged ;  and  that  the  drawers  as  well  as  the  colliers  were  liable  [159]  to  be 
discharged  by  the  manager  for  tran.sgressing  the  rules  of  the  mine.  Under  these 
circumstances  we  are  satisfied  that  no  action  at  law  could  have  been  maintained  by 
the  drawers  against  the  bankrupts,  and  that  the  bankrupts  were  not  legally  indebted 
to  the  drawers. 

It  was  urged,  however,  that  the  drawers  had  an  equity  to  be  paid  out  of  the 
wages  earned  by  the  colliers ;  but,  assuming  this  to  be  the  case,  we  do  not  think  that 
it  could  better  the  position  of  the  drawers.  It  could  entitle  them  only  to  stop  the 
monies  belonging  to  the  colliers  in  the  hands  of  the  bankrupts,  and  could  create  no 
debt  from  the  bankrupts  to  them.  The  petition  must  therefore  be  dismissed  ;  but 
the  case  being  a  hard  one  upon  the  Petitioners,  and  one  in  which  we  should  most 
willingly  have  assisted  them,  if  the  law  had  allowed  us  to  do  so,  and  the  Commissioner 
having  sanctioned  the  appeal,  it  must  be  dismissed  without  costs. 
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[159]     £x  parte  Leonard  Warrington.     In  the  Matter  of  John  Simpson  Leake, 
a  Bankrupt.     Before  the  Lords  Justices.     Feb.  25,  March  11,  23,  1853. 

[S.  C.  22  L.  J.  Bk.  33  ;  17  Jur.  430  ;  1  W.  R.  261.  Followed,  Thomas  v.  Coaper,  1854, 
18  Jur.  688.  Disapproved,  Fussell  v.  Daniel,  1854,  10  Ex.  Rep.  606  ;  Langton  v. 
Haijnes,  1856,  1  H.  &  N.  366.] 

Advances  made  upon  promissory  notes  not  having  more  than  twelve  months  to  run, 
although  further  secured  upon  leaseholds  by  a  contemporaneous  agreement,  Held  to 
be  within  the  protection  of  the  2  &  3  Vict.  c.  27,  s.  1. 

Held  also  that,  even  if  this  were  not  so,  such  of  the  promissory  notes  as  had  not  more 
than  three  months  to  run  were  within  the  3  &  4  Will.  IV.  c.  98,  which  does  not 
mention  land,  and  that  this  enactment  was  not  repealed  or  affected  by  the  2  &  3 
Vict.  c.  27. 

An  affirmative  statute  is  not  repealed  by  a  subsequent  affirmative  statute,  unless  the 
two  cannot  stand  together. 

This  was  a  petition  by  way  of  appeal  from  the  rejection  by  Mr.  Commissioner 
Perry  of  a  proof  ten-[160]-dered  by  the  Petitioner  for  £2500,  upon  five  several 
promissory  notes  for  X500  each,  dated  respectively  the  28th  November  1850,  the 
18th  December  1850,  the  2d  June  1851,  the  15th  July  1851,  and  the  24th  September 
1851.  The  notes  in  question  were  all  signed  by  the  bankrupt  John  Simpson  Leake 
and  by  Charles  Leake  and  made  payable  to  the  Petitioner.  They  all  carried  interest 
at  £Q  per  cent,  per  annum,  and  they  were  made  payable,  as  to  the  note  of  the  28th 
November  1850,  six  weeks  after  date,  as  to  the  notes  of  the  15th  July  and  24th 
September  1851,  three  months  after  date,  as  to  the  note  of  the  18th  December  1850, 
four  months  after  date,  and  as  to  the  note  of  the  2d  June  1851  twelve  months  after 
date. 

The  several  sums  made  payable  by  these  notes  were  in  fact  advanced  by  the 
Petitioner  to  the  bankrupt ;  and  when  the  two  first  sums  were  respectively  advanced 
it  was  agreed  by  the  bankrupt  further  to  secure  them  by  the  deposit  of  a  policy  of 
insurance,  and  by  a  mortgage  of  some  salt  works  at  Wheelock  and  Hassall,  of  which 
the  bankrupt  was  lessee  under  a  Mr.  Ackers. 

Accordingly,  on  the  28th  of  November  1850  (the  day  of  the  date  of  the  first  note), 
the  following  agreement  was  entered  into  between  the  Leakes  and  the  bankrupt : — 

"Memorandum  of  agreement  made  the  28th  day  of  November  1850,  between 
John  Simpson  Leake,  of  Wheelock  Hall,  near  Sandbank,  in  Cheshire,  merchant,  and 
Charles  Leake,  of  Witney,  in  Oxfordshire,  gentleman,  of  the  one  part,  and  Leonard 
Warrington,  of  Witney,  aforesaid,  of  the  other  part.  The  said  Leonard  Warrington 
agrees  to  lend  and  advance  to  the  said  J.  S.  Leake  and  C.  Leake  £500  at  interest,  in 
consideration  whereof  the  said  J.  S.  Leake  and  C.  Leake  engage  and  agree  forthwith  to 
deposit  [161]  with,  and  to  assign  and  transfer  to  L.  Warrington,  a  policy  of  insurance 
of  and  upon  the  life  of  the  said  John  Simpson  Leake  in  the  sum  of  £5000  granted  by 
the  Norwich  Union  Life  and  Fire  Insurance  Office ;  and  also  to  grant  to  Mr. 
Warrington  a  mortgage  security  upon  the  salt  works,  lands,  messuages,  and  premises 
of  the  said  John  Simpson  Leake  in  and  upon  Wheelock  and  Hassall  adjoining ;  the 
security  to  be  made  at  the  cost  of  Leakes,  and  to  be  subject  to  the  present 
subsisting  incumbrances  upon  the  said  saltworks  and  premises.  (Signed)  John 
S.  Leake,  Charles  Leake." 

At  the  back  of  this  memorandum  was  the  following  note  : — "  Mr.  Warrington 
engages  not  to  part  with  or  require  payment  of  the  note  of  hand  for  £500  and 
interest  given  by  J.  S.  Leake  and  Charles  Leake,  within  named,  for  that  amount, 
without  giving  them  two  months'  notice  to  pay  the  same." 

Although  the  above  agreement  in  terms  extended  only  to  the  first  sum  of  £500, 
it  was  admitted  by  the  Petitioner,  in  his  examination,  that  the  second  sum  of  £500 
was  also  lent  upon  the  faith  of  it. 

In  pursuance  of  the  agreement,  the  policy  (which  was  dated  the  9th  of  December 
1850),  was  about  the  time  of  its  date  delivered  by  the  bankrupt  to  the  Petitioner  ; 
and  afterwards,  by  a  deed  dated  the  19th  of  February  1851,  the  leases  of  the  salt 
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works  and  the  policy  were  assigned  by  the  bankrupt  to  the  Petitioner  by  way  of 
mortgage,  for  securing  the  sum  of  £2400  and  interest  at  £6  per  cent,  per  annum. 
This  sum  of  £2400  was  made  up  of  the  two  sums  of  £500  advanced  upon  the  above 
notes,  and  of  two  other  sums  of  £400  and  £1000,  in  which  the  bankrupt  had  been 
previously  indebted  to  the  Petitioner. 

[162]  The  securities  for  the  sums  made  payable  by  the  first  two  notes  having 
thus  been  perfected,  the  Petitioner  afterwards  agreed  to  advance  the  bankrupt  the 
further  sum  of  £1500  ;  and  on  the  5th  of  May  1851  the  following  agreement  was 
entered  into  in  relation  to  the  further  advance  : — 

"Memorandum  of  having  arranged  with  Mr.  Leonard  Warrington  for  a  further 
advance  of  £1500  at  6  per  cent,  interest,  with  a  bonus  of  £300  in  case  the  first  year's 
profits  are  under  £1500  upon  the  new  part  of  the  Whitehall  Works,  but  £400  in 
case  they  are  above  that.  Said  advance  to  be  made  in  the  following  manner,  namely, 
£500  this  present  month,  £500  on  the  1st  of  July  next,  £500  upon  the  1st  of  October 
next.  Mr.  Warrington  is  to  decide  after  inspecting  the  books  a  year  hence  whether 
the  bonus  shall  be  £300  or  £400,  and  J.  S.  Leake  will  be  bound  by  his  decision,  and 
also  as  to  where  that  said  bonus  shall  be  paid  ;  that  is  to  say,  Mr.  Warrington,  upon 
inspecting  the  accounts  a  year  hence,  shall  decide." 

The  sums  made  payable  by  the  notes  of  the  2d  of  June  1851,  the  15th  of  July 
1851,  and  the  24th  of  September  1851,  were  advanced  in  pursuance  of  this  agreement. 
Although  the  agreement  was  silent  in  its  terms  as  to  any  security  for  these  sums,  it 
was  admitted  by  the  Petitioner  in  his  examinations  that  they  were  advanced  on  the 
promise  of  security  being  given  on  the  leasehold  property  comprised  in  the  mortgage 
of  the  19th  February  1851,  and  accordingly,  by  a  deed  dated  the  2d  October  1851, 
the  leasehold  premises  were  charged  with  the  further  sum  of  £1500  and  interest  at 
£6  per  cent,  per  annum. 

The  bankruptcy  took  place  in  May  1852,  and  upon  [163]  an  application  by  the 
Petitioner  to  prove  in  respect  of  these  notes,  the  proof  was  rejected  by  the  Com- 
missioner upon  the  ground  of  usury. 

The  Petitioner  appealed  from  this  decision. 

Mr.  Lloyd  and  Mr.  Giffard,  in  support  of  the  appeal.  The  question  resolves 
itself  into  two :  first,  as  to  the  notes  payable  at  not  more  than  three  months'  date  ; 
secondly,  as  to  the  others.  As  to  the  first,  there  can  be  no  substantial  argument, 
for  notes  at  three  months  are  expressly  exempted  from  the  operation  of  the  1 2  Anne, 
c.  16,  by  the  3  &  4  Will.  IV.  c.  98,  s.  7,  which  is  perfectly  general,  and  says  nothing 
as  to  security  on  land.  It  simply  provides  that  from  and  after  the  passing  of  the 
Act  no  bill  of  exchange  or  promissory  note  made  payable  at  or  within  three  months 
after  the  date  thereof,  or  not  having  more  than  three  months  to  run,  shall,  by  reason 
of  any  interest  taken  thereon  or  secured  thereby,  or  any  agreement  to  pay,  or  receive, 
or  allow  interest  in  discounting,  negociating,  or  transferring  the  same  be  void  ;  nor 
shall  the  liability  of  any  party  to  any  bill  of  exchange  or  promissory  note  be  affected 
by  reason  of  any  statute  or  law  in  force  for  the  prevention  of  usury ;  nor  shall  any 
person  or  persons,  drawing,  accepting,  indorsing  or  signing,  any  such  bill  or  note,  or 
lending  or  advancing  anj'^  money,  or  taking  more  than  the  present  rate  of  legal 
interest  in  Great  Britain  and  Ireland  respectively  for  the  loan  of  money  on  any  such 
bill  or  note,  be  subject  to  any  penalties  under  any  statute  or  law  relating  to  usury, 
or  any  other  penalty  or  forfeiture,  anything  in  any  law  or  statute  relating  to  usury 
in  any  part  of  the  United  Kingdom  to  the  contrary  notwithstanding. 

[164]  On  this  part  of  the  case  the  only  semblance  of  an  argument  that  has  been 
adduced  in  any  of  the  cases  has  been  that  the  Act  3  &  4  Will.  IV.  c.  98,  has  been  in 
substance  repealed  by  the  2  &  3  Vict.  c.  37,  and  the  subsequent  renewals  of  that  Act ; 
but  in  Clack  v.  Sainsburi/  (11  C.  B.  Rep.  711)  it  was  held  otherwise,  Mr.  Justice  Maule 
saying,  "  I  think,  notwithstanding  the  subsequent  Acts,  the  Statute  3  &  4  William  IV. 
c.  98,  s.  7,  is  in  full  operation."  "The  statute  2  &  3  Vict.  c.  37,  took  a  step  in 
advance  in  relaxation  to  the  usury  laws — to  enable  certain  things  to  be  done  which 
before  could  not  be  done.  It  legalized  contracts  for  the  loan  or  forbearance  of  money 
above  £10  where  a  greater  amount  of  interest  than  £5  per  cent,  was  contracted  for, 
except  where  the  loan  was  made  upon  the  security  of  land."  And  Mr.  Justice 
Williams  saying,  "  It  is  enough  to  say  that  the  statute  3  &  4  William  IV.  c.  98,  s.  7, 
is  in  full  operation,  notwithstanding  the  statute  of  2  &  3  Victoria,  c.  37,  and  the  subse- 
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quent  statutes  for  its  continuation."  In  Nixon  v.  Phillips  (7  Exch.  192),  Mr.  Baron 
Parke  said,  "This  question  is  in  fact  decided  by  the  recent  case  in  the  Court  of 
Common  Pleas,  and  with  that  decision  I  find  no  reason  to  quarrel.  It  was  most 
probably  an  oversight  on  the  part  of  the  Legislature  in  putting  money  secured  by 
bills  of  exchange  and  promissory  notes  upon  the  same  footing  as  money  secured  by 
land  ;  but  we  must  construe  the  Act  of  Parliament  according  to  its  obvious  meaning." 
But  if  we  are  right  in  our  construction  of  the  2  &  3  Vict.  c.  37,  as  to  the  notes 
payable  beyond  three  months,  this  question  would  be  immaterial.  The  2  &  3  Vict, 
c.  37,  s.  1,  enacts,  "that  no  bill  of  exchange  or  promissory  note,  made  payable  at  or 
within  twelve  months  after  the  date  thereof,  or  not  having  more  than  twelve  months 
to  [165]  run,  nor  any  contract  for  loan  or  forbearance  of  money  above  the  sum  of  ,£10 
sterling,  shall,  by  reason  of  any  interest  taken  thereon,  or  secured  thereby,  or  any 
agreement  to  pay  or  receive  or  allow  interest  in  discounting,  negociating,  or  trans- 
ferring any  such  bill  of  exchange  or  promissory  note,  be  void,  nor  shall  the  liability 
of  any  party  to  any  such  bill  of  exchange,  or  promissory  note,  nor  the  liability  of 
any  person  borrowing  any  sum  of  money  as  aforesaid,  be  affected  by  reason  of  any 
statute  in  force  for  the  prevention  of  usury  ;  nor  shall  any  person  or  persons,  or  body 
corporate,  drawing,  accepting,  indorsing,  or  signing  any  such  bill  or  note,  or  lending, 
advancing,  or  forbearing  any  money  as  aforesaid,  or  taking  more  than  the  present 
rate  of  legal  interest  in  Great  Britain  and  Ireland  respectively,  for  the  loan  or 
forbearance  of  money  as  aforesaid,  be  subject  to  any  penalties  under  any  statute  or 
law  relating  to  usury,  or  any  other  penalty  or  forfeiture,  anything  in  any  law  or 
statute  relating  to  usury,  or  any  other  law  whatsoever  in  force  in  any  part  of  the 
United  Kingdom  to  the  contrary  notwithstanding.  Provided  always,  that  nothing 
herein  contained  shall  extend  to  the  loan  or  forbearance  of  any  money  upon  the 
security  of  any  lands,  tenements,  or  hereditaments  or  any  estate  or  interest  therein." 
Now  bills  of  exchange  and  promissory  notes,  of  not  more  than  twelve  months'  date, 
being  clearly  exempted  from  the  usury  laws  by  the  first  part  of  this  section,  does  the 
subsequent  part  invalidate  such  bills  or  notes  1  Clearly  not.  Even  if  a  collateral 
security  upon  land,  for  the  amount  for  which  such  bill  or  note  may  be  given  should 
be  held  void  (which  is  by  no  means  clear,  and  is  not  now  in  dispute),  the  proviso 
does  not  at  all  apply  to  the  bills  or  notes  themselves.  If  the  statute  meant  to  put 
bills  and  notes  on  the  same  footing  as  other  contracts,  why  should  they  have  been 
specified  1  And  why  should  they  be  restricted  to  twelve  months'  date  ?  [166] 
Berrington  v.  Collis  (5  Bing.  N.  C.  332)  may  be  cited  on  the  other  side ;  but  there  the 
bill  was  given  merely  collusively  and  in  fraud  of  the  Act. 

They  also  referred  to  Doe  v.  King  (11  M.  &  W.  333),  Bell  v.  Coleman  (2  C.  B.  Rep. 
268),  Folleli  v.  3Iom-e  (4  Exch.  410),  'jFashhourn  v.  Burrmvs  (1  Exch.  107). 

March  23.  The  case  stood  over  to  this  day,  for  the  examination  of  the  Petitioner 
virA  voce.  He  was  accordingly  examined.  The  substance  of  his  deposition  has  been 
already  stated. 

Mr.  Swanston  and  Mr.  G.  L.  Russell,  for  the  assignees.  Mr.  Warrington's 
examination  has  confirmed  the  correctness  of  the  Commissioner's  decision,  and  has 
shewn  that  the  security  was  in  substance  upon  the  land  as  the  primary  and  substantial 
security,  and  that  the  notes  were  merely  something  in  addition.  The  case  therefore 
falls  precisely  within  the  authority  of  Berrington  v.  Collis  (5  Bing.  N.  C.  338),  where 
Lord  Chief  Justice  Tindal  said,  "  As  the  loan  in  the  present  case  was  not  in  our 
opinion  really  made  upon  the  security  of  the  promissory  note,  the  discount  taken 
makes  the  debt  invalid,  and  consequently  we  think  the  warrant  of  attorney  given  for 
such  illegal  debt  is  invalid  also."  Nixcm  v.  Phillips  has  been  cited  in  opposition  to 
Berrington  v.  CoUis ;  but  the  Court  there  did  not  seem  to  consider  that  they  were 
contravening  the  law  as  laid  down  in  the  other  case.  The  contract  for  the  forbear- 
ance is  one,  and  cannot  be  divided  into  a  loan  or  forbearance  upon  the  bill  or  note, 
and  another  upon  the  [167]  security  of  land.  If,  therefore,  in  any  case  security  upon 
land  is  taken,  the  case  is  expressly  exempted  from  the  protection  of  the  2  and  3  Vict, 
c.  37,  s.  3,  by  the  last  part  of  the  clause.  How  can  it  be  said  here  that  this  is  not  a 
loan  or  forbearance  of  money  upon  the  security  of  land?  The  Act  does  not  say 
security  for  land  "  where  such  security  is  the  only  or  principal  security."  The 
Appellants  wish  to  add  these  words  to  the  proviso. 

It  cannot,  therefore,  be  said  that  the  bills  and  notes  at  more  than  three  months' 
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date  can  be  valid.  But  we  contend  that  the  others  are  of  no  greater  validity.  This 
part  of  the  case  depends  upon  the  question,  whether  the  Legislature  really  could  have 
meant  to  leave  in  operation  two  inconsistent  enactments,  or  whether  the  Act  of  2  & 
3  Vict,  does  not  include  and  absorb  the  provision  of  the  Act  of  3  &  i  Will.  IV., 
extending  it  to  bills  of  longer  date,  but  excluding  from  the  provision  all  loans  upon 
the  security  of  land.  We  submit  with  confidence  that  the  latter  is  the  true  construc- 
tion of  the  statutes. 

Mr.  GifFard,  in  reply.  As  to  the  contract  for  forbearance  being  indivisible,  that 
argument  is  inconsistent  with  the  established  law.  In  Mastm  v.  JBogij  (2  Myl.  &  Or. 
443)  it  was  held,  that  even  in  the  administration  of  assets  of  a  deceased  person  a 
mortgagee  might  prove  upon  the  covenant  as  a  distinct  contract  without  affecting  the 
security  upon  the  land.  The  usual  course  of  business  has  been  since  the  passing  of 
the  2  &  3  Vict.  c.  37,  to  take  warrants  of  attorney  as  collateral  securities  to  bills  of 
exchange,  a  course  [168]  adopted  upon  the  best  advice  :  Connop  v.  Meaks  (2  A.  &.  E. 
326).  The  securities  upon  the  land  here  do  not  refer  to  the  bills ;  they  are  in  every 
respect  collateral  securities,  the  loans  being  made  band  fide  upon  the  bills. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  in  the  terms  which 
have  been  adopted  in  the  foregoing  statement,  proceeded  as  follows : — 

The  question  to  be  considered  is,  whether,  in  the  present  state  of  the  law  as  to 
usury,  the  proof  upon  these  notes,  or  any  of  them,  ought  to  have  been  rejected. 
Upon  the  argument  of  the  case,  the  question,  as  it  applies  to  the  notes  payable  at  and 
within  three  months,  and  to  the  notes  payable  at  periods  beyond  three  months,  was 
properly  distinguished.  There  are  considerations  which  apply  to  the  one  clas.s,  which 
do  not  apply  to  the  other.  The  statute  3  &  4  Will.  IV.  c.  98,  can  in  no  case  have 
any  bearing  upon  the  question  as  it  affects  the  notes  payable  beyond  the  period  of 
three  months.  It  may,  if  in  force,  materially  affect  the  question  as  to  the  notes 
payable  at  or  within  three  months.  In  determining  the  case,  therefore,  I  shall  pursue 
the  division  which  was  taken  in  argument,  and  I  will  first  consider  the  case  as  to  the 
notes  payable  beyond  the  three  months.  Before  doing  so,  however,  it  may  be  well  to 
■observe  that  it  was  not  disputed  in  argument,  and  cannot,  indeed,  be  denied,  that  all 
the  notes,  whether  payable  at  three  months  or  afterwards,  would  have  been  void 
under  the  statute  of  Anne ;  and  that  if  valid  at  all,  they  must  derive  their  validity 
from  the  subsequent  statutes. 

To  consider  the  case,  then,  as  to  the  notes  payable  beyond  three  months,  the 
question  as  to  these  notes  [169]  must  depend  entirely  upon  the  statute  2  &  3  Vict. 
«.  37. 

[His  Lordship  read  it.     (See  3  De  G.  M.  &  G.  164.)] 

The  enactment  therefore  clearly  validates  the  notes.  Does,  then,  the  proviso 
invalidate  them  in  consequence  of  their  being  connected  with  security  upon  land  ?  I 
do  not  think  that  it  does.  The  terms  of  the  proviso  are,  "  nothing  herein  contained 
shall  extend,"  &c. ;  and  these  terms  seem  to  me  to  import  no  more  than  they  express, 
that  that  Act  should  not  extend  to  loans  upon  the  security  of  lands ;  a  provision 
rendered  necessary  in  the  view  of  the  Legislature  by  the  previous  enactment,  that  no 
contracts  for  loans  should  he  void  by  reason  of  any  interest  secured  thereby.  The 
true  meaning  of  the  Act,  as  it  seems  to  me,  is  simply  this.  The  statute  of  Anne  has 
invalidated  all  contracts  and  securities  for  loans  at  interest  beyond  £5  per  cent,  per 
annum,  whether  upon  land  or  otherwise.  This  Act,  if  uncontrolled,  would  validate 
all  contracts  for  loans,  and  therefore  contracts  for  securities,  whether  on  land  or  other- 
wise, whatever  the  rate  of  interest  may  be  ;  and  therefore  the  Act  provides  that  it 
■shall  not  extend  to  loans  upon  the  security  of  land,  such  securities  being  intended  to 
be  left  as  they  stood  under  the  statute  of  Anne,  which  avoids  them  if  the  interest  be 
reserved  at  a  rate  exceeding  £5  per  cent,  per  annum.  This  construction  of  the  Act 
fully  carries  out,  as  I  think,  the  intention  of  the  Legislature ;  for  the  Legislature 
•clearly  intended  to  validate  twelve  months'  bills,  whatever  the  rate  of  interest  might 
be,  and  they  as  clearly  intended  not  to  validate  securities  in  land  to  any  furtlier 
•extent  than  they  were  valid  according  to  the  then  existing  law.  In  my  opinion, 
therefore,  these  bills  are  valid,  and  must  be  admitted  to  proof.  The  question  may 
well  be  tested  thus.  Suppose  securities,  not  upon  [170]  land,  to  have  been  given 
with  these  bills,  could  it  be  contended  that  such  securities  were  void  in  the  face  of 
the  enactment,  that  no  contracts  for  the  loan  or  forbearance  of  money  should  be  void 
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by  reason  of  any  interest  secured  thereby?  And  if  the  securities  could  not  be  void, 
how  could  the  bills  be  held  to  be  so  1 

The  remaining  question  is,  whether  the  bills  payable  at  or  within  three  months 
ought  also  to  be  admitted  to  proof :  and  if  the  construction  which  I  have  put  upon 
the  statute  of  Victoria  be  right,  I  think  it  clear  that  they  ought,  for  they  cannot  be 
put  in  a  worse  position  than  to  be  brought  under  the  provisions  of  that  statute.  I 
think,  however,  that,  even  if  the  construction  of  the  statute  of  Victoria  were  other- 
wise, these  bills  would  be  valid  under  the  statute  3  &  4  Will.  IV.  c.  98.  It  was 
indeed  argued,  although  but  faintly,  that  this  statute  was  repealed,  or,  as  it  is  termed 
in  some  of  the  cases,  absorbed  by  the  statute  2  &  3  Vict.  c.  37  ;  and  it  is  true  that 
the  latter  statute,  extending  to  all  bills  payable  within  twelve  months  includes  within 
its  provisions  the  bills  payable  within  three  months  which  are  mentioned  in  the  former 
statute ;  but  it  does  not,  therefore,  in  my  opinion,  follow  that  the  former  statute  is 
repealed  or  absorbed  by  the  latter. 

To  determine  that  point,  we  must  look  at  the  intention  of  the  Legislature.  Now, 
the  statute  2  &  3  Vict.  c.  37,  recites  the  statute  7  Will.  IV.  &  1  Vict.  c.  80,  and  that 
statute  recites  the  3  &  4  Will.  IV.  c.  98.  The  statute  3  &  4  Will.  IV.  c.  98,  must 
therefore  have  been  present  to  the  mind  of  the  Legislature  when  the  statute  2  ifc  3 
Vict.  c.  37,  was  passed ;  and  had  it  been  intended  that  it  should  be  repealed  or 
absorbed,  that  intention  would  surely  have  been  expressed.  But  further,  these 
statutes,  though  expressed  in  the  negative,  are  so  [171]  expressed  only  on  account  of 
the  provisions  of  the  statute  of  Anne.  They  are  in  the  negative  as  to  that  statute,, 
but,  inter  se,  they  are  affirmative  statutes ;  and  I  take  the  rule  of  law  to  be,  that  an 
affirmative  statute  is  not,  without  express  words,  repealed  by  a  subsequent  affirmative 
statute,  unless  the  two  statutes  cannot  stand  together ;  and  these  two  statutes  may 
well  stand  together,  for  the  proviso  in  the  second  statute  is  not  that  three  months' 
bills  secured  on  land  shall  be  void,  but  only  that  nothing  in  the  second  statute 
contained  shall  extend  to  loans  on  the  security  of  land. 

Supposing,  therefore,  these  three  months'  bills  to  be  struck  at  by  the  2  &  3  Vict. 
c.  37  (but  which  I  do  not  think  is  the  case),  they  would  be  good  under  the  statute 
of  William,  unless  indeed  that  statute  bears  the  construction  contended  for  by 
the  Appellant,  that  it  applies  only  where  there  is  no  other  security  than  the  bill.  I 
cannot,  however,  adopt  that  construction.  The  statute  in  terms  validates  all  three 
months'  bills  ;  and  I  can  see  no  grounds  for  introducing  into  it  the  qualification,  that 
it  shall  extend  to  such  bills  only  when  the\'  are  not  otherwise  secured  ;  nor  do  I  think 
it  was  necessary  that  such  a  qualification  should  be  introduced.  This  statute,  like  the 
statute  of  Victoria,  might,  as  it  seems  to  me,  well  have  been  construed  to  have  left 
any  securities  beyond  the  bills  to  be  affected  by  the  statute  of  Anne. 

The  cases  of  Clack  v.  Sainshury  (11  C.  B.  Rep.  711),  and  Nixdn  v.  Phillips  (7  Exch. 
188),  which  were  cited  in  the  argument,  support  the  conclusion  at  which  I  have 
arrived,  that  the  statute  of  William  has  not  been  repealed  by  the  statute  of  Victoria. 
These  cases  and  others,  which  were  cited  in  the  argument,  contain  dicta  with  which, 
as  at  present  ad-[172]-vised,  I  should  hesitate  to  agree ;  but  none  of  them  go  to  the 
length  of  deciding  that  the  bills  which  were  in  question  in  them  were  void.  The 
nearest  approach  to  the  intimation  of  such  an  opinion  is  in  the  case  of  Beirington 
V.  Collis  (5  Bing.  N.  C.  332),  which  was  much  relied  on  upon  the  part  of  the  Eespon- 
dents  ;  but  in  that  case  the  Court  acted  upon  the  conclusion,  that  the  bills  of  exchange 
were  merely  colourable ;  so  that,  in  truth,  there  was  no  loan  upon  the  bills,  which  is 
certainly  not  the  case  in  this  instance,  as  the  notes  in  question  here  were  undoubtedly 
part  of  the  Petitioner's  security.  So  far  from  the  bills  having  been  held  to  be  void 
in  the  other  cases,  the  Courts  in  most  of  them  have  held  (and  it  is  not  necessary  now 
to  determine  whether  we  should  assent  to  or  dissent  from  that  holding)  that  the 
collateral  securities  were  to  be  supported  upon  the  very  ground  that  the  bills  were 
valid  ;  and  in  Bell  v.  Cohnan  (2  C.  B.  Rep.  268),  it  was  distinctly  intimated  than  an 
action  might  have  been  brought  upon  the  bills,  and  the  land  taken  by  elegit. 

Our  opinion  therefore  is,  that  the  proof  of  these  notes  against  the  estate  of  the 
bankrupt  must  be  admitted. 

The  Lord  Justice  Knight  Bruce.  I  have  considered  this  case  and  the 
authorities  that  during  the  argument  were  referred  to.  The  question  is  one  of  proof 
merely,  and  the  single  ground  on  which  it  was  or  could  have  been  contended,  that 
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the  bills  or  notes  sought  to  be  proved  were  not  proveable,  was  that  of  usury.  But, 
as  this  objection  was  met  by  the  statute  3  A;  4  Will.  IV.  c.  98,  s.  7,  and  the  statute 
2  &  3  Vict.  0.  37,  the  Respondents  were  under  the  necessity  of  maintaining  that  the 
securities  taken .  by  the  Petitioner  for  the  payment  of  the  bills  or  notes  (securities 
wholly  or  in  [173]  part  upon  "  lands,  tenements,  or  hereditaments,  or  "  some  "  estate 
or  interest  therein  ")  had  the  effect  of  depriving  the  Petitioner  of  the  statutory  pro- 
tection, which,  accordingly,  has  been  the  point  of  the  controversy.  The  Petitioner, 
however,  claims  nothing  under  any  one  of  these  securities.  A.sserting  no  mortgage 
charge  or  lien,  he  desires  to  prove  his  alleged  debt  in  full  as  an  unsecured  debt. 
AVhether  the  securities,  therefore,  are  or  were  wholly'  good,  or  wholly  bad,  or  partly 
good  and  partly  bad,  is  not  to  Ije  decided. 

The  question  is  of  the  validity  or  invalidity  of  the  bills  or  notes,  as  bills  or  notes 
merely,  and  I  am  of  opinion  that  they  are  not,  and  that  not  one  of  them  is  invalidated 
or  impeached  by  the  securities,  whether  to  be  treated  or  viewed  as  wholly  contempo- 
raneous, or  in  any  other  manner.  I  am  convinced  that  the  bankrupt,  at  the  time  of 
his  bankruptcy,  had  no  defence  legally  or  equitably  available  against  an  action  upon 
the  bills  or  notes.  The  concluding  provi-so  of  the  first  section  of  the  latter  statute 
may  invalidate  mortgages,  charges,  and  liens  under  certain  circumstances,  but,  in  my 
opinion,  does  not  defeat  or  impeach  the  validity  of  any  bill  or  note  described  in  the 
body  of  the  section,  taken  as  these  bills  or  notes  appear  to  me  to  have  been  taken, 
bond,  file,  not  colouiably,  nor  by  way  of  shift  or  evasion ;  though  interest,  at 
howsoever  higher  a  rate  than  £5  per  cent,  per  annum  was  formally  and  expressly,  as 
well  as  substantially,  contracted  for,  and  a  landed  security  by  writing,  or  deposit,  or 
both,  for  the  payment  of  the  bill  or  note  was  contemporaneously  (whether  effectually 
or  ineffectually)  given. 

The  Petitioner  is  therefore,  I  think,  right  in  his  present  contention,  as  to  each  of 
his  bills  or  notes ;  and  the  bankrupt's  estate  should,  I  think,  bear  the  costs  of  the 
petition  [174]  upon  each  side,  including  the  reasonable  expenses  of  the  Petitioner  as 
a  witness  summoned  and  examined  viva  voce  before  us.  [Proving,  he  must  give  up 
the  documents  which  are  or  profess  to  be  securities  for  the  bills  or  notes.] 

[174]  Ex  park  Anne  Griffiths  and  Griffith  Griffiths.  In  the  Matter  of 
Edward  Mostyn  Lloyd  Mostyn,  a  Bankrupt.  Before  the  Lords  Justices. 
March  4,  8,  1853. 

The  obligee  in  a  liond  given  by  a  trader  recovered  judgment  upon  it  after  the  obligor 
had  ceased  trading.  Held,  that  the  bond  debt  was  not  so  merged  in  the  judgment 
as  to  preclude  the  obligee  from  petitioning  for  adjudication  against  the  obligor. 

Held  also,  that  such  a  judgment  was  a  good  foundation  for  an  act  of  bankruptcy 
under  the  72d  section,  having  for  this  purpose  relation  to  the  trading,  and  that  the 
notice  under  that  section  was  correct,  although  it  required  payment  of  the 
judgment,  and  not  of  the  bond. 

Held,  further,  that  a  member  of  Parliament  may  become  bankrupt  under  the  72d 
section  of  the  Act. 

Where  the  Court,  differing  from  the  Commis-sioner,  and  holding  the  petitioning 
creditor's  debt  to  be  sufficient,  referred  back  to  him  the  question  of  the  validity  of 
the  adjudication,  an  application  for  leave  to  appeal  to  the  House  of  Lords  from  the 
decision  as  to  the  sufficiency  of  the  debt  was  held  premature,  and  was  ordered  to 
stand  over  till  the  Commissioner  should  have  given  his  decision. 

This  was  the  appeal  of  the  petitioning  creditors  from  the  decision  of  Mr.  Com- 
missioner Perry,  who  had  annulled  the  adjudication  on  the  ground  that  there  was  no 
such  petitioning  creditor's  debt  as  would  support  it.  The  trading  was  that  of  whar- 
finger and  limeburner,  and  continued  down  to  1848.  The  petitioning  creditors  were 
the  obligees  in  a  bond  given  by  the  bankrupt  in  1839,  but  had  recovered  judgment 
upon  it  in  1850,  after  the  trading  had  ceased.  The  act  of  bankruptcy  relied  upon 
was,  default  in  paying  or  securing  the  judgment  delit  after  notice  given  in  conformity 
with  the  terms  of  the  72d  section  of  the  Bankrupt  Law  Consolidation  Act,  1849. 
The  notice  required  immediate  payment  of  the  [175]  judgment  debt.     The  Com- 
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missioner  held,  that  the  bond  debt  was  merged  in  the  judgment,  and  that  the  judg- 
ment debt  having  accrued  after  the  trading  had  ceased  would  not  support  the 
adjudication.     From  this  decision  the  petitioning  creditors  appealed. 

Mr.  Bacon  and  Mr.  Aspland,  in  support  of  the  appeal,  referred  to  Ex  parte  Bryant 
(1  V.  &  B.  211),  Bryant  v.  JFithers  (2  M.  &  S.  123),  Ex  parte  Mndie  (3  Mont.  D.  & 
De  G.  66),  Jrnliroxe  v.  Clendon  (2  Str.  1042  :  Lee's  Kep.  257,  temp.  Hardwicke),  Daive 
V.  Holdsworlh  (Peake,  64),  Frice  v.  Moultm  (10  C.  B.  Rep.  561),  Drake  v.  Mitchell 
(3  East,  251),  Bell  v.  Banks  (3  M.  &  Gr.  258). 

Mr.  Swanston,  Mr.  Bramwell,  and  Mr.  Vaughan  Williams,  for  the  Eespondent, 
contended,  1st,  that  the  petitioning  creditor's  debt  was  not  sufficient ;  2dly,  that,  even 
if  a  judgment  recovered  after  the  trading  had  ceased  was  a  good  petitioning  creditor's 
debt,  it  was  not  a  good  foundation  of  an  act  of  bankruptcy  under  the  Bankrupt  Law 
Consolidation  Act,  sect.  72  ;  3dly,  that  at  all  events  the  notice  proceeding  upon  the 
judgment,  and  not  upon  the  bond,  could  not  be  good ;  and  4thly,  that  the  provisions 
of  the  72d  section  did  not  apply  to  traders  having  privilege  of  Parliament.  Their 
arguments  appear  sufficiently  from  the  judgments.  'They  cited  Medlkott's  case  (2  Str. 
899),  King  v.  Hoare  (13  M.  &  W.  494),  Ex  parte  Christy  (2  Dea.  &  Ch.  155),  Bonafoiis 
v.  Schoole  (4  T.  E.  316),  Peters  v.  Anderson  (5  Taunt.  601). 

Mr.  Bacon,  in  reply,  was  stopped  by  the  Court. 

[176]  The  Lord  Justice  Knight  Bruce.  The  state  of  circumstances  which 
must  be  assumed  to  exist  for  the  purposes  of  the  contention  before  us  is  this,  that  a 
person  in  trade  contracting  a  debt  gave  a  bond,  which  became  forfeited  ;  that  after 
the  forfeiture  he  left  off  trading  ;  and  that  after  he  had  left  oft"  trading  judgment  was 
recovered  against  him  on  the  bond.  The  question  argued  was,  whether  the  obligees 
were,  in  this  assumed  state  of  circumstances,  competent  petitioning  creditors.  I 
should  have  thought,  and  I  still  think,  that  the  cases  of  Ambrose  v.  Clendon  (2  Str. 
1042  ;  Lee's  Rep.  257,  temp.  Hardwicke),  Dawe  v.  Holdswmih  (Peake,  64),  and  Ex 
parte  Bumford  (2  Madd.  1),  as  well  as  others,  clearly  decided  this  case. 

I  apprehend  that  by  the  spirit  and  intent  of  the  Bankrupt  Laws,  according  to 
principle  equally  and  authority,  these  two  rules  are  clearly  established  :  first,  that  a 
trader  who,  after  becoming  indebted,  leaves  oft"  trading,  is  not  to  be  heard  to  say  to 
his  creditor  that  the  trading  has  been  left  oft",  if  a  question  arises  whether  the  debtor 
can  or  cannot  be  as  a  trader  made  a  bankrupt ;  secondly,  that  a  bond,  in  the  case  of  a 
simple  contract,  or  a  judgment,  in  the  case  of  a  specialty,  which  for  many  purposes 
extinguishes  (though  not  satisfying)  the  original  debt,  does  not  do  so  as  against  the 
creditor,  for  the  purpose  of  disabling  him  from  making  his  debtor  a  bankrupt  on  the 
original  debt,  remaining  in  every  sense  or  in  everj'  other  sense  un.satisfied.  I  believe 
that  no  lawyer  will  now  dispute  either  of  these  propositions,  and  I  think  that  this 
case  falls  within  them. 

The  only  remaining  question  is,  whether  there  has  been  here  an  act  of  bankruptcy. 
This  debtor  has  privi-[177]-lege  of  Parliament.  The  72d  section  of  the  Act  provides, 
that  "if  any  Plaintift"  shall  recover  judgment  in  any  action  personal  for  the  recovery 
of  any  debt  or  money  demand  in  any  of  Her  Majesty's  Courts  of  Record  against  any 
such  trader," — (that  has  been  done  here,  the  judgment  has  been  recovered,  and  the 
Defendant  must  be  taken  to  have  been  a  trader  for  the  reasons  which  I  have  men- 
tioned),— "and  shall  be  in  a  situation  to  sue  out  execution  upon  such  judgment" 
( — that  is  here  the  case) ;  "and  there  be  nothing  due  from  such  Plaintift"  by  way  of 
set-off" — (it  is  not  alleged  that  there  was  any  set-off) — "and  such  trader  shall  not 
within  seven  days  after  notice  in  writing  personally  served  upon  such  trader,  requiring 
immediate  payment  of  such  judgment  debt,  pay,  secure,  or  compound  for  the  debt  for 
the  same  to  the  satisfaction  of  such  Plaintiff,  every  such  trader  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy  on  the  eighth  day  after  service  of  such  notice." 
The  trader  has  not  paid,  secured,  or  compounded  in  the  manner  required  by  the  Act. 
This  is  not  contended.  But  it  is  said  that  the  notice  given  is  insufficient,  although  it 
follows  the  terms  of  the  Act,  as  it  should  have  required  payment  of  the  bond  debt 
and  not  of  the  judgment  debt.  But  the  debt  was  a  judgment  debt,  although  under 
peculiar  circumstances.  No  one  concerned  in  the  matter  could  fail  to  know  what  the 
demand  was,  in  respect  of  which  the  notice  was  given. 

The  Lord  Justice  Turner.  I  quite  concur  in  the  opinion  of  my  learned 
brother.     However  this  matter  might  have  stood  apart  from  authority,  it  seems  to 
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me  that  the  cases  of  Ambrose  v.  Clemlan  and  Dawe  v.  Hohhwarth  are  decisive  on  the 
point.  The  distinction  attempted  to  be  made  between  these  cases  and  the  present, 
or  at  least  between  Ambrose  v.  CUndon  and  the  present  case,  proceeded  on  this 
ground,  [178]  that  in  Ambrose  v.  Clemlan  the  bankruptcy  occurred  between  the  time 
of  contracting  the  original  debt,  and  the  taking  of  a  higher  security  ;  and  that, 
therefore,  the  argument,  that  the  subsequent  judgment  destroyed  the  original  debt, 
did  not  there  apply,  inasmuch  as  the  bankruptcy  overrode  and  excluded  the  merger 
or  conversion.  I  do  not  agree  with  this  argument.  It  was  admitted,  and  I  think 
that  the  result  of  the  cases  is,  that  where  a  debt  exists  in  the  shape  of  a  judgment, 
it  must  be  considered  to  be  due  in  respect  of  the  original  debt  for  the  purpose  of 
supporting  the  bankruptcy. 

It  is  then  said  that  the  notice  ought  to  have  been  given  on  the  bond,  but  the  debt 
is  due  on  the  judgment,  though  the  bond  comes  in  aid  for  the  purpose  of  supporting 
the  adjudication. 

Then  it  is  said  that  the  Respondent  is  not  a  trader  vmder  the  62d  section  of  the 
Bankrupt  Law  Consolidation  Act,  because  he  ceased  to  trade  in  1848  ;  but  as  he  has 
been  a  trader,  and  the  debt  existed  during  the  trading,  he  must  be  considered  as  a 
trader  still,  so  long  as  the  debt  is  not  paid. 

It  is  lastly  said  he  is  a  Member  of  Parliament,  and  therefore  not  liable  to  this 
process,  but  I  think  it  clear  that  no  distinction  can  be  drawn  between  different 
classes  of  traders,  and  the  66th  section  provides,  that  where  a  trader  has  privilege  of 
Parliament,  he  may  be  dealt  with  under  the  Act  in  like  manner  as  any  other 
trader,  except  only  as  regards  imprisonment. 

The  order  of  the  Commissioner  must  be  reversed. 

March  8.  On  this  day  Mr.  Swanston  and  Mr.  Vaughan  Williams,  on  behalf  of 
the  Respondents,  applied,  under  the  18th  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  for  leave  to  appeal  to  the  House  of  Lords. 

[179]  Mr.  Bacon  and  Mr.  Aspland,  for  the  Appellants,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce  thought  the  application  unnecessary,  as  the 
question  was  merely  as  to  the  e.xistence  of  the  legal  requisites,  and  could  be  tried  in 
an  action.  His  Lordship  intimated  that  he  should  have  been  disposed  to  refuse  the 
motion,  but  that  the  Lord  Justice  Turner  considered  the  right  order  would  be  to 
direct  the  application  to  stand  over  till  the  Commissioner  had  given  his  decision. 

The  Lord  Justice  Turner.  The  House  of  Lords  would  have  just  cause  of 
complaint,  if  we  sent  them  one  question  out  of  many  arising  in  a  case,  and  a  question 
which  it  may  be  immaterial  to  decide.  In  Scotch  appeals,  the  course  taken  by  the 
House  is  to  direct  any  preliminary  question  to  stand  over  until  the  whole  case 
comes  on. 

[179]  In  the  Matter  of  The  Northampton  Charities,  and  In  the  Matter  of  The 
Act  5  &  6  Will.  4,  c.  76,  and  of  The  Tru.stee  Act,  1850.  Before  the  Lord 
Chancellor  Lord  Cranworth.     Jan.  12,  1853. 

The  jurisdiction  conferred  under  the  71st  section  of  the  Municipal  Corporations  Act 
is  not  limited  to  the  Lord  Chancellor,  but  may  be  exercised  by  a  Vice-Chancellor. 

In  this  case,  the  Lord  Chancellor  made  an  order  appointing  new  trustees,  and 
observed  that  he  did  not  think  there  was  anything  in  the  provisions  of  the  Municipal 
Corporations  Act  which  limited  the  exercise  of  such  a  jurisdiction  to  the  Lord 
Chancellor  only. 

Mr.  Baggallay,  Mr.  Bennet,  and  Mr.  Whitworth,  appeared  on  the  petition. 

[180]  In  the  Matter  of  The  Worcester  Corn  Exchange  Company,  and  In  the 
Matter  of  The  Joint  Stock  Companies  Winding-up  Acts,  1848  and  1849. 
Before  the  Lord  Chancellor  Lord  Cranworth.     Jan.  31,  Feb.  9,  1853. 

[S.  C.  22  L.  J.  Ch.  593;    17  Jur.  721 ;  1  W.  R.  171.     Distinguished,  In  re  Cork  d 
Youghal  Railway  Co.,  1869,  L.  R.  4  Ch.  753,  (n.).] 

By  the  deed  of  settlement  of  a  joint  stock  company  formed  for  the  purpose  of  build- 
ing a  Corn  Exchange  it  was  provided  that  the  affairs  of  the  company  should  be 
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under  the  entire  control  of  the  directors,  who  should  have  power  to  create  new 
shares  and  to  borrow  money  under  certain  prescribed  conditions :  the  deed  also 
provided  that  the  directors  might  make  calls  on  the  shareholders  as  they  should 
think  fit,  but  not  beyond  the  amount  for  the  time  being  remaining  unpaid  of  their 
respective  shares.  The  capital  of  the  company  having  been  all  called  up  and 
expended,  the  directors  advanced  out  of  their  private  funds  and  borrowed  from 
other  quarters  (but  not  in  conformity  with  the  provisions  of  the  deed)  a  sum 
sufficient  to  defrav  the  extra  expenditure  which  had  been  incurred.  Held,  on  the 
winding  up  of  the  company,  that,  as  between  the  directors  and  the  shareholders, 
the  latter  were  not  liable  to  contribute  to  such  extra  expenditure. 
Part  of  the  monies  advanced  had  been  lent  by  a  bank,  one  of  the  partners  in  which 
was  a  shareholder  in  the  company.  Held  that,  as  between  the  company  and  the 
bank,  the  latter  must  be  deemed  to  have  had  notice  of  the  restricted  liability  of 
each  shareholder,  and  consequently  had  no  claim  against  the  company  for  the 
advance. 

The  above  company  having  been  wound  up,  this  was  a  motion,  by  way  of  appeal, 
on  the  part  of  Thomas  Haskew  and  twelve  other  persons,  from  the  decision  of  the 
master,  made  on  the  23d  December  1852,  whereby  the  Appellants  were  ordered  to 
pay  a  call  of  five  pounds  per  share.  By  the  desire  of  the  Vice-Chancellor  Stuart, 
the  appeal  was  heard  in  the  first  instance  by  the  Lord  Chancellor.  The  following 
are  the  circumstances  of  the  case. 

The  company  was  formed  for  the  purpose  of  establishing  a  Corn  Exchange  in  the 
city  of  Worcester.  The  deed  of  settlement  was  dated  the  8th  May  1848,  and  was 
executed  by  fifty-three  shareholders  representing  five  hundred  and  seventy-four 
shares.     The  company  was  completely  registered  in  May  1848. 

By  the  eighth  clause  of  the  deed,  the  capital  of  the  [181]  company  was  to  be 
£4000,  divided  into  eight  hundred  shares  of  £5  each  :  and  the  ninth  clause  provided 
for  the  increase  of  the  capital  of  the  company  to  the  extent  of  £3000  by  the  creation 
of  new  shares. 

The  fifty-fourth  clause  provided,— "That,  subject  and  without  prejudice  to  the 
powers  given  to  the  general  meeting  of  the  company,  the  directors  shall  have  the 
entire  management  of  and  superintendence  and  control  over  the  affairs  and  concerns 
of  the  company,  and  may  make  such  rules  and  regulations  for  that  purpose  and  for 
the  guidance  of  the  officers  and  servants  of  the  company  as  they  may  think  fit,  and 
shall  in  all  cases  provided  for  in  these  presents  act  in  strict  conformity  to  the  laws 
and  regulations  hereby  established  or  hereinafter  to  be  established  by  the  general 
meetings ;  but  in  all  cases  unprovided  for  by  these  presents  or  by  any  general 
meeting,  it  shall  be  lawful  for  the  directors  to  act  in  such  manner  as  shall  appear  to 
them  best  calculated  to  promote  the  welfare  of  the  company." 

The  sixty-first  clause  provided, — "That  it  shall  be  lawful  for  the  directors,  if  they 
shall  think  it  expedient  so  to  do,  to  borrow  the  whole  or  any  part  of  the  sum  which 
they  ma}'  contract  to  give  for  the  purchase  of  any  piece  or  parcel  of  ground  on 
behalf  of  the  company,  and  to  convey  the  land  so  purchased,  with  the  buildings  which 
may  be  subsequently  erected  thereon,  unto  the  person  or  persons  willing  to  lend  or 
advance  the  same,  or  unto  the  vendor  or  seller  of  such  laud  if  he  shall  be  willing  to 
permit  the  purchase-money  or  any  part  thereof  to  remain  on  mortgage  thereof,  as  a 
security  for  the  repayment  of  such  money  with  interest  for  the  same  after  such  rate 
as  shall  be  agreed  upon." 

The  sixty-second  clause  provided, — "That,  if  at  any  [182]  time  after  any  pieces 
of  land  or  ground  or  other  property  shall  have  been  purchased  or  taken,  any  sum  or 
sums  of  money  shall  be  wanted  for  the  purpose  of  erecting,  building,  completing, 
enlarging,  or  altering  the  Exchange  and  other  buildings  hereinbefore  authorized  to 
be  erected,  built,  enlarged,  or  altered,  or  any  of  them,  or  any  part  thereof,  or  for  any 
other  purposes  of  the  company,  it  shall  be  lawful  for  the  directors,  if  they  shall 
think  it  expedient  so  to  do,  instead  of  raising  the  same  by  calling  for  any  further 
instalment,  under  the  authority  hereinafter  contained,  to  borrow  and  take  up  the 
same  at  interest  from  any  person  or  persons  who  may  be  willing  to  lend  or  advance 
the  same,  and  to  give  such  security  for  payment  thereof,  either  by  mortgage  of  all 
or  any  of  the  land,  Exchange,  and  other  buildings  or  other  property  of  the  company, 
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or  bv  a  bill  or  bills  of  exchange  accepted  by  any  one  or  more  of  the  directors  of  the 
company,  either  individually,  or  for  or  on  behalf  of  the  company,  or  in  any  other 
way  which  the  directors  may  think  fit ;  and  the  funds  of  the  company  shall  in  all 
cases  be  liable  for  the  payment  of  the  money  so  borrowed,  and  the  interest  thereof, 
and  shall  and  may  be  applied  by  the  directors  in  discharge  and  satisfaction  of  the 
same  ;  and  the  directors  who  may  join  in  any  such  mortgage  or  security,  or  to  give 
or  accept  any  such  bill  of  exchange,  shall  be  indemnified  from  all  liability  in  respect 
thereof.  Provided  always,  that  in  case  the  directors  shall  think  it  expedient  to 
borrow  any  such  sum  or  sums  as  aforesaid  in  the  name  and  on  the  behalf  of  the 
company,  they  shall  at  the  next  general  meeting  (if  the  .same  shall  be  held  within 
the  space  of  six  calendar  months  next  thereafter,  and  if  not,  then  at  a  special  general 
meeting  to  be  called  for  such  purpose  within  the  said  space  of  six  calendar  months) 
report  to  such  meeting  the  sum  or  sums  which  shall  be  so  borrowed,  and  the  nature 
of  the  security  which  shall  have  been  [183]  given  for  the  same,  and  the  reasons 
which  have  induced  the  directors  to  pursue  such  a  course.  Provided  further,  that 
the  sum  and  sums  of  money  which  may  be  borrowed  and  taken  up  at  interest  by  the 
directors  in  the  name  of  or  on  behalf  and  for  the  purposes  of  the  company  under 
the  authority  of  this  provision,  shall  not  (including  such  part  of  the  purchase-money, 
if  any,  as  may  remain  on  the  security  of  the  premises)  at  any  one  time  exceed  in  the 
whole  the  sum  of  £2000." 

The  hundred  and  sixteenth  clause  provided, — "That  it  shall  be  lawful  for  the 
directors  from  time  to  time  to  make  such  calls  for  money  upon  the  shareholder,  to 
defray  the  expenses  of  or  otherwise  to  carry  on  the  said  undertaking,  as  they  shall 
think  fit,  but  not  beyond  the  amount  for  the  time  being  remaining  unpaid  of  their 
respective  shares." 

At  the  first  general  meeting  of  the  company,  held  on  the  13th  March  1849,  the 
report  of  the  directors,  which  on  the  whole  was  not  very  encouraging,  contained  the 
following  passage ; — "  It  cannot,  however,  be  concealed  that  the  subscribed  capital 
will  be  insufficient  to  defray  the  expenditure."  On  the  12th  March  1850  the  second 
annual  report  of  the  afTairs  of  the  company  was  made,  and  by  this  it  appeared  that 
the  companj'  was  in  difficulties  :  the  following  passage  occurred  in  the  report, — "  It 
appears  that,  in  order  to  meet  the  liabilities  of  the  company,  each  shareholder  will 
be  required  to  contribute  an  amount  rather  larger  than  he  has  already  subscribed." 

The  difficulties  into  which  the  company  had  fallen  were  attributable  to  the  cost 
of  the  building  greatly  exceeding  the  contract  price.  The  directors  at  one  time 
contemplated  the  creation  of  new  shares,  to  relieve  the  company  of  its  embarrass- 
ments ;  but  this  not  being  re-[184]-sponded  to  by  the  general  body,  the  directors 
advanced  out  of  their  own  monies  and  borrowed  from  other  quarters  the  sum 
necessary  to  liquidate  the  pressing  claims  of  the  creditors. 

On  the  17th  July  18.50  a  general  meeting  took  place,  at  which  it  was  resolved 
that  a  declaration  of  insolvency  should  be  filed  ;  and  a  petition  to  wind  up  the  affairs 
of  the  company  was  immediately  afterwards  presented  to  the  Vice-Chancellor  Knight 
Bruce  by  one  of  the  shareholders.  It  being  referred  to  the  Master  to  report  upon 
the  expediency  of  dissolving  and  winding  up  the  affairs  of  the  company,  he  was 
of  opinion  that  it  was  necessary  and  proper  that  the  same  should  be  dissolved  and 
wound  up. 

It  appeared  that  the  full  amount  of  £5  per  share  had  been  called  up  and  paid 
upon  the  whole  of  the  subscribed  capital,  and  that  the  debts  and  liabilities  of  the 
company  amounted  to  £2729,  and  that  a  considerable  portion  of  that  sum  had  been 
advanced  by  a  banking  firm,  one  member  of  which  was  a  shareholder  in  the  company. 
The  official  manager  submitted  to  the  Master  that  a  sum  of  not  less  than  £5  per 
share  ought  to  be  called  up  from  all  the  shareholders,  in  order  to  satisfy  the  remain- 
ing debts  of  the  company.  The  Master  having  made  the  call  as  proposed  by  the 
official  manager,  the  present  appeal  was  presented. 

Mr.  Daniel  and  Selwyn,  for  the  Appellants.  The  directors  have  taken  upon 
themselves  to  incur  debts  in  a  manner  not  authorized  by  the  deed  of  settlement,  and 
are  alone  responsible ;  Bunnesfer  v.  N'oiris  (6  Exch.  Rep.  796),  Eiclcetts  v.  Bennett 
(4  C.  B.  Rep.  686).  The  Appellants  are  not  legally  liable  either  as  between  themselves 
and  the  directors,  or  the  creditors,  and  ought  not  to  have  been  placed  on  the  [185] 
list  of  contributories  for  any  sum  beyond  the  paid-up  amount  of  the  shares.     One 
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of  the  members  of  tlie  bank  to  which  the  greatest  portion  of  the  debt  is  owing,  being 
also  a  member  of  the  companv.  the  bank  will  be  presumed  to  have  had  notice  of 
the  restricted  liability  of  each  shareholder.  (They  also  referred  to  the  case  of 
Halleft  V.  Duiclall  (16  Jur.  4(52).) 

Mr.  (Jlasse  and  Mr.  Smythe,  for  the  official  manager.  The  reports  at  the  two 
general  meetings  of  the  company  were  sufficient  to  apprise  the  shareholders  of  the 
state  of  the  concern,  and  of  the"  necessity  for  raising  more  money  to  discharge  its 
liabilities.  According  to  the  fair  interpretation  of  the  si.xty-second  clause  of  the 
deed,  the  directors  only  exercised  a  sound  and  legitimate  discretion  in  procuring  the 
jvdvance  of  the  necessary  funds  ;  and  in  the  absence  of  all  imputation  of  fraud,  they 
are  in  eipiity  entitled  to  be  recouped  by  the  shareholders. 

Mr.  Itaniel  replied. 

TnK  Lord  Ch.vnceixor.  This  is  a  very  distressing  case,  because  a  heavy  loss 
has  been  incurred,  and  must  fall  on  some  innocent  persons.  It  appears  that  the 
shareholders  in  this  company  engaged  in  a  speculation  for  building  a  Corn  Exchange, 
and  that  such  speculation  has  been  a  total  failure  :  the  question  is  on  whom  the  loss 
is  to  fall.  There  is  no  suggestion  whatever  as  to  misconduct  or  mismanagement 
on  the  part  of  the  directors.  It  is  quite  clear,  that,  as  between  the  shareholders  and 
the  directors,  all  that  is  to  govern  their  respective  liabilities  is  to  be  discovered  in 
the  deed  which  they  have  entered  into  :  that  alone  must  regulate  their  rights  inter  se. 

The  Appcllants"contend  that  the  deed  which  they  have  [186]  executed  restricted 
their  liability  to  five  pounds  per  share,  and  that,  being  only  liable  to  that  amount, 
they  have  already  paid  it  up  in  full.  On  the  part  of  the  directors,  it  was  said  that 
they  have  expended  much  more,  and  that  they  are  entitled  to  call  on  each  shareholder 
to  contribute  towards  that  excess  of  expenditure,  and  in  short  to  pay  ten  pounds 
instead  of  five  pounds.  No  doubt  such  further  sum  has  been  expended  ;  but  the 
question  is,  are  the  shareholders  who  are  not  directors  liable  for  such  expenditure  1  I 
am  of  opinion  that  thej'  are  not. 

First,  as  between  the  shareholders  and  directors,  they  are  clearly  not  liable, 
because  the  deed  stipulates  in  the  strictest  way  that  five  pounds  per  share  only 
should  be  called  up.  [His  Lordship  here  read  the  hundred  and  sixteenth  clause 
above  set  out.]  The  plain  meaning  is,  that  among  themselves  each  shareholder 
should  pay  that  sum  and  no  more ;  and  if  there  was  nothing  else  in  the  case,  I  think 
their  liability  would  clearly  be  restricted  to  five  pounds  per  share.  The  official 
manager  has  referred  to  manj'  clauses  of  the  deed,  to  shew  that  that  was  not  the 
intention  of  the  parties  ;  but  in  my  opinion  he  has  failed  to  prove  any  more  extended 
liabilit}'.  All  the  clauses  of  the  deed  must,  I  think,  be  read  with  reference  to  the 
amount  stipulated  to  be  paid  under  the  hundred  and  sixteenth  clause,  and  which, 
in  the  aggregate,  formed  the  limited  amount  of  capital  with  which  the  directors  had 
to  deal.  It  is  not  in  terms  so  expressed,  but  I  see  nothing  in  the  deed  to  enable  the 
<iirectors  to  borrow  money  to  an  unlimited  amount.  It  may  be  that  the  directors 
have  incurred  the  liability,  but  there  is  nothing  whatever  to  shew  that,  as  between 
them  and  the  shareholders,  the  latter  are  liable. 

It  was  contended,  however,  that  this  reasoning  would  not  apply  to  claims  as 
between  the  company  and  third  [187]  persons  ;  that  there  were  many  outstanding 
creditors ;  and,  among  other  claims,  that  there  was  a  large  debt  to  the  bankers  of 
the  company.  It  is  not  necessary  to  deal  with  the  question  as  to  the  creditors  other 
than  the  bankers,  because  there  is  enough,  independently  of  the  debt  to  the  bankers, 
to  satisfy  all  other  claims.  Here  the  bank  must  be  held  to  have  had  clear  notice 
of  the  stipulations  of  the  deed,  and  of  the  limited  liability  of  each  shareholder,  for 
one  of  the  partners  in  the  bank  was  a  shareholder  in  this  company. 

Even  if  that  had  not  been  so,  and  there  had  been  no  restricted  liability  by  deed, 
I  am  strongly  inclined  to  think,  though  it  is  not  necessary  for  me  so  to  decide,  that 
there  could  be  no  liability  to  third  parties  in  the  present  case,  as  it  does  not  appear 
to  be  a  trading  partnership,  in  which,  according  to  the  law  of  merchants,  each 
partner  would  be  responsible.  If  several  persons  should  by  parol  a£;ree  anion"- 
themselves  to  build  a  house  and  that  each  should  contribute  a  certain  simi  for  that 
purpose,  such  an  agreement  not  being  within  the  principle  of  a  trading  partnership, 
one  of  them  could  not  pledge  the  credit  of  the  others  nl/ra  the  stipulated  sum. 
The  case  of  Hallett  v.  Dmvdall  (16  Jur.  462)  is  a  clear  authority  to  shew  that  the 
shareholders  in  this  company  are  not  liable  for  the  debt  owing  to  the  bankers. 
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It  was  also  urged  that  there  had  been  on  the  part  of  the  shareholders  a  subsequent 
ratification  of  the  acts  of  the  directors,  but  there  appears  to  be  no  evidence  whatever 
to  support  that  allegation.  There  were  general  meetings  of  the  company,  but  nothing 
■which  took  place  at  such  meetings  altered  the  liability  of  the  shareholders. 

On  the  whole,  therefore,  I  think  that  even  if  this  was  a  trading  concern  (which, 
in  my  opinion,  it  [188]  was  not),  the  Appellants  have  incurred  no  liability  to 
indemnify  the  directors  against  the  claims  of  those  creditors  who  had  notice  of  the 
■deed.  I  shall  give  no  costs.  The  official  manager  will  have  his  costs  out  of  the 
■estate. 

£188]  In  the  Matter  of  Robinson's  Charity,  and  In  the  Matter  of  The  Act 
11  Geo.  IV.  &  I  Will.  IV.  e.  70,  and  of  The  Trustee  Act,  1850.  Before  the 
Lord  Chancellor  Lord  Cran worth.     Feb.  26,  1853. 

The  Vice-Chancellors  have  jurisdiction  to  appoint  trustees  of  charities  in  the  place  of 
the  Judges  of  the  Courts  abolished  by  the  Act  for  the  more  effectual  Administration 
of  Justice  in  England  and  Wales,  1 1  Geo.  IV.  k  1  Will.  IV.  c.  70. 

The  Reverend  John  Robinson,  formerly  Vicar  of  Ruabon  in  the  county  of  Denbigh, 
by  his  will,  dated  the  26th  November  1703,  appointed  the  Bishop  of  St.  Asaph  and 
his  successors  bishops  there  for  the  time  being,  and  the  Right  Honourable  the  Chief 
Justice  of  Chester  and  his  successors,  and  his  associate  Justice,  trustees  of  a  charity 
established  by  the  testator :  the  legal  estate  of  the  charity  estates  was  by  the  will 
vested  in  the  Vicar  of  Ruabon  and  his  successors  for  ever. 

The  Act  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  intituled  "An  Act  for  the  more 
effectual  Administration  of  Justice  in  England  and  Wales,"  abolished  the  jurisdiction 
of  the  County  Palatine  of  Chester  and  Principality  of  Wales,  and  thus  destroyed  the 
existence  of  two  of  the  trustees ;  and  by  the  thirty-first  section  it  was  provided, 
■"  That  in  all  cases  where  any  trust  for  charitable  uses  or  of  a  public  nature  shall 
have  been  cast  upon  the  Judges  of  the  Courts  hereby  abolished,  by  virtue  of  their 
offices,  it  shall  be  lawful  for  the  Lord  High  Chancellor  or  Keeper  of  the  Seals  for 
the  time  being,  or  for  the  Judges  of  Assize  upon  their  circuits  in  the  county  of 
Chester  or  Principality  of  Wales,  to  [189]  appoint  such  other  trustee  or  trustees  as 
they  shall  think  fit,  by  any  writing  under  their  hands,  in  place  of  the  former  Judge 
or  Judges,  which  trustee  or  trustees  so  named  shall  have  the  same  power  and 
authority,  and  be  subject  to  the  same  rules  and  duties,  as  the  trustee  or  trustees 
for  whom  he  or  they  may  be  substituted." 

By  the  Act  giving  power  to  appoint  two  additional  Vice-Chancellors,  5  Vict.  c.  5, 
it  is  enacted  (section  22)  that  "each  such  Vice-Chancellor  shall  have  full  power  to 
hear  and  determine  all  causes,  matters,  and  things  which  are  or  shall  be  at  any  time 
depending  in  the  Court  of  Chancery  in  England,  either  as  a  Court  of  law  or  as  a 
Court  of  Equity,  or  incident  to  any  ministerial  office  of  the  said  Court,  or  which  have 
been  or  shall  be  submitted  to  the  jurisdiction  of  the  said  Court^or  of  the  Lord  Chancellor 
by  the  special  authority  of  any  Act  of  Parliament,  as  the  Lord  Chancellor  shall  from 
time  to  time  direct ;"  and  by  the  6th  General  Order,  of  the  11th  November  1841, 
it  is  directed,  "  That  all  notices  of  motion  not  in  any  cause,  and  all  petitions  not  in 
any  cause,  which  are  presented  to  the  Lord  Chancellor,  shall  be  marked  with  the  title 
of  one  of  the  Vice-Chancellors,  and  shall  thenceforth  be  attached  to  such  Vice- 
Chancellor's  Court,  unless  removed  therefrom  by  any  special  order  of  the  Lord 
Chancellor." 

A  petition  was  presented  in  the  matter  of  the  Act  11  Geo.  IV.  &  1  Will.  IV.  c.  70, 
and  the  Trustee  Act,  1850,  by  the  Bishop  of  St.  Asaph  and  the  Vicar  of  Ruabon,  for 
the  appointment  of  new  trustees.  This  petition  came  on  before  the  Vice-Chancellor 
Turner,  upon  the  22d  December  1852,  when  His  Honour  doubted  whether  he  had 
jurisdiction,  and  whether  the  power  in  11  Geo.  IV.  it  1  Will.  IV.  c.  70,  s.  31,  was  not 
limited  specially  to  the  Lord  Chancellor :  he  therefore  desired  that  an  [190]  applica- 
tion should  be  made  to  the  Lord  Chancellor  for  his  opinion  on  the  question. 

Mr.  J.  R.  Kenyon  now  mentioned  the  case  accordingly. 

The  Lord  Chancellor  expres.sed  his  opinion  to  be  that  the  Vice-Chancellor  had 
jurisdiction. 
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[190]     Taylor  v.  Taylor.     Before  the  Lord  Chancellor  Lord  Cranworth.     May  28, 

June  2,  8,  1853. 

[S  C.  22  L.  J.  Ch.  742  ;  17  Jur.  583 ;  1  W.  E.  398.] 

A  testator  devised  real  estate  to  trustees  upon  trust  to  sell,  and  as  to  the  monies  to 
arise  by  such  sale,  directed  that  they  should  sink  into  and  be  deemed  part  of  the 
residue  of  his  personal  estate  and  be  applied  accordingly  :  he  then  bequeathed  all 
the  residue  of  his  personal  estate  to  the  same  trustees  upon  trust  for  his  sons  and 
daughters  in  equal  proportions.  One  of  the  sons  died  in  the  testator's  lifetime. 
Held,  that  the  share  of  the  deceased  son  in  the  produce  of  the  real  estate  was  to  be 
deemed  real  estate  and  as  undisposed  of  by  the  will,  and  that  it  went  to  the  heir  at 
law  of  the  testator. 

The  decision  of  Sir.!.  Leach  in  Phillips  v.  Phillips,  1  Myl.  &  K.  649,  overruled. 

William  Taylor,  the  testator  in  the  cause,  who  died  on  the  4th  June  1849, 
by  his  will,  dated  the  2d  December  1848,  after  certain  specific  devises  and  bequests 
therein  expressed,  devised  unto  his  wife  Anii  Taylor,  John  Seymour  Taylor,  and 
Kichard  Edwards,  and  their  heirs,  divers  messuages  farms  closes  or  parcels  of  land 
tenements  and  hereditaments  situate  in  the  ty  things  of  Burwell,  Denmead,  Hambledon, 
and  Glidden,  and  in  the  parish  of  Farlington,  in  the  county  of  Southampton,  and  all 
other  his  real  estate  not  thereinbefore  devised,  upon  trust  that  they,  or  the  survivors 
or  survivor  of  them,  should  absolutely  sell  the  same  in  manner  therein  mentioned  ;. 
and  as  to  the  monies  to  arise  by  such  sale,  he  directed  that  the  same  should  sink  into. 
and  be  deemed  part  of  the  residue  of  his  personal  estate,  and  be  applied  accordingly. 
And  after  certain  further  specific  bequests  therein  expressed,  the  testator  bequeathedi 
unto  his  wife  and  J.  S.  Taylor  and  R.  Edwards  all  the  residue  of  his  [191]  personal 
estate  and  effects,  and  all  other  personal  property  over  which  he  had  any  disposing 
power  (after  payment  of  his  debts  and  funeral  expenses,  and  the  costs  of  proving  and 
executing  his  will,  and  the  legacies  thereinbefore  bequeathed,  and  the  costs  of  the 
performance  of  the  trusts  therein  mentioned),  upon  trust  that  they,  his  said  wife  and 
the  said  J.  S.  Taylor  and  R.  Edwards,  and  the  survivors  and  survivor  of  them,  should 
receive  and  convert  into  money  all  such  parts  of  the  said  personal  estate  as  should  not 
consist  of  monies  or  securities  for  money,  and  should  stand  possessed  of  the  proceeds, 
thereof,  and  of  all  other  the  residuum  of  his  personal  estate  and  of  the  personal 
property  he  might  have  the  power  to  appoint,  and  of  the  monies  to  arise  from  the 
sale  of  his  real  estate,  upon  trust  for  his  (the  testator's)  sons  and  daughters,  namely, 
Henry  Taylor,  Edward  Taylor,  the  said  J.  S.  Taylor,  Horatio  Percy  Taylor,  Anna 
Taylor,  Caroline  Emma  Taylor,  and  Emily  Edwards,  in  equal  proportions,  share  and 
share  alike,  and  to  be  paid  and  divided  amongst  them  accordingly.  And  he  appointed 
his  wife  and  the  said  J.  S.  Taylor  and  R.  Edwards  executrix  and  executors  of  his 
said  will. 

Edward  Taylor  died  on  the  24th  May  1849,  without  issue,  in  the  lifetime  of  his. 
father  ;  and  the  question  now  brought  before  the  Court  was,  to  whom  the  one-seventh 
share  bequeathed  to  him  in  the  proceeds  of  the  sale  of  the  testator's  real  estate  and  in 
the  personal  estate  was  to  go. 

The  Plaintiffs  in  the  suit,  Jane  C.  E.  Taylor  and  Mary  Taylor,  were  the  daughters 
and  co-heiresses  at  law  of  the  testator's  eldest  son  William  Taylor  the  younger,  who 
died  on  the  21st  November  1848;  and  they  claimed,  as  co-heiresses  at  law  of  the 
testator,  to  be  entitled  to  the  one-seventh  share  of  the  proceeds  of  the  real  estate, 
al-[192]-leging  that  it  had  lapsed  for  the  benefit  of  the  heir  at  law  of  the  testator  ;• 
and  they  claimed,  as  two  of  the  next  of  kin  of  the  testator,  to  be  interested  in  one- 
sixth  of  two-thirds  of  one-seventh  share  of  the  personal  estate. 

The  cause  was  set  down  before  the  Vice-Chancellor  Stuart,  but  His  Honour 
considered  that  the  question  had  been  to  a  certain  extent  dealt  with  by  the  Lord 
Justice  Turner,  when  Vice-Chancellor,  in  the  case  of  Taylors  Settlement  (9  Hare,  596), 
arising  out  of  the  same  will,  and  that  therefore  it  was  more  fitting  to  be  heard  by 
the  Lords  Justices  or  by  the  Lord  Chancellor.  On  the  matter  being  mentioned 
to  the  Lords  Ju.stices,  they  considered  that  the  reason  which  had  induced  the  Vice- 
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Chancellor  to  decline  hearing  it  made  it  more  proper  to  be  taken  at  once  to  the  Lord 
Chancellor. 

Mr.  Craig  and  Mr.  W.  D.  Lewis,  for  the  Plaintiffs.  They  submitted  that  the 
authorities  previous  to  Phillips  v.  Phillips  (1  Myl.  &  K.  649)  were  clearly  in  favour  of 
the  right  of  the  heir  at  law  ;  Dighij  v.  Legard  (3  P.  W.  22,  n.),  Ackroi//l  v.  Sinithnon 
(1  Bro.  C.  C.  503),  Mallahar  v.  Mallahar  (Ca.  temp.  Talb.  78),  Burour  v.  Motteru:  (1 
Ves.  320,  and  1  S.  &  S.  292,  n.),  Robinson  v.  Tai/hr  (2  Bro.  C.  C.  589),  Collins  v. 
Wal-eman  (2  Ves.  jun.  683),  Amphlett  v.  Parke  (2  Russ.  &  Myl.  221).  They  contended 
that  the  decision  of  Sir  J.  Leach  in  Phillips  v.  Phillips  was  wrong ;  that  it  had  been 
disapproved  of,  Cogan  v.  Stephens  (5  Law  J.  Chanc.  1 7  ;  Lewin  on  Trustees,  App. 
698),  Ifilliams  v.  Williams  (5  Law  J.  Chanc.  84),  or  at  all  events  had  not  been 
followed,  Gordm  v.  Atkinson  (1  De  G.  &  S.  478),  Flint  v.  IFarren  (16  Sim.  124),  [193] 
Fitch  V.  JFeber  (6  Hare,  145),  Shalkross  v.  JFright  (12  Beav.  505),  and  that  it  ought 
now  to  be  reversed.  They  also  referred  to  the  cases  of  Countess  of  Bristol  v.  Hungcrford 
(2  Vern.  Qib),Jessq)p  v.  IFatson  (1  Myl.  &  K.  665),  Christian  v.  Foster  (2  Phil.  16l'). 

The  Solicitor-General  [Bethell],  Mr.  Malins,  and  Mr.  Briggs,  for  the  Defendants 
the  executors  and  next  of  kin.  The  ca.se  must  be  tried  by  general  principles.  If  a 
testator  desires  a  particular  thing  to  be  done  for  the  purposes  only  of  the  will  he  is 
making  and  the  directions  he  is  giving,  it  is  agreed  that  if  those  directions  fail, 
the  thing  desired  to  be  done  will  no  longer  form  part  of  the  will :  the  cases  cited  on 
the  other  side  fall  within  the  scope  of  this  admitted  proposition.  A  different  doctrine, 
however,  applies  if  a  man  directs  his  property  to  be  sold,  and  the  proceeds  to  be 
given  among  a  number  of  persons,  and  then  one  of  those  persons  dies ;  in  such  a 
case  the  property  has,  under  the  direction  given,  obtained  a  certain  qualit3',  and  the 
survivors  of  the  class,  or  the  next  of  kin,  or  whoever  it  may  be,  come  and  take  the 
share  of  the  deceased  party  just  as  he  would  himself  have  done  if  alive.  The  failure 
of  a  part  of  the  distribution  does  not  do  away  with  the  necessity  for  creating  the 
fund  to  be  distributed,  and  the  party  who  takes  in  default  takes  only  what  the 
original  donee  would  have  taken.  (They  commented  on  the  various  cases  quoted  on 
the  other  side,  and  submitted  that  they  bore  out  the  above  proposition,  and  men- 
tioned in  addition  Ashb;/  v.  Palmer  (1  Mer.  296).) 

Mr.  Craig  replied,  contending  that  Ackroijd  v.  Smith-\\2^-S0'n  (1  Bro.  C.  C.  503) 
was  an  answer  to  the  argument  of  the  Defendants. 

The  Lord  Chancellor.  This  is  the  case  of  a  claim  filed  by  the  two  daughters 
of  William  Taylor,  who  was  one  of  several  children  of  William  Taylor  the  testator  in 
the  cause.  The  testator  by  his  will  devised,  &c.  (His  Lordship  here  stated  the  will 
as  above  set  out) :  and  the  allegation  on  the  part  of  the  Plaintiffs  is,  that  Edward 
Taylor  having  died  in  the  testator's  lifetime,  the  one-seventh  bequeathed  to  him  of  the 
proceeds  to  arise  by  the  sale  of  the  testator's  real  estate  has  devolved  on  them  as 
co-heiresses  of  the  testator  ;  they  also  claim  to  be  interested  as  next  of  kin  in  the  one- 
seventh  of  the  personal  estate,  which  also  lapsed. 

The  question  is,  whether  the  seventh  share  of  the  money  produced  by  the  sale  of 
the  real  estate  is  in  consequence  of  the  death  of  E.  Taylor  to  go  to  them  as  undisposed- 
of  real  estate,  or  is  to  go  as  undisposed-of  residue  of  personal  estate  to  the  next  of 
kin.  There  could  be  no  doubt  on  this  but  for  the  case  of  Phillips  v.  Phillips  (1  Mjd. 
&  K.  649),  all  the  authorities  except  that  case  being  in  harmony.  In  Mallahar  v. 
Mallahar  (Ca.  temp.  Talb.  78),  Duroiir  v.  Motteux  (1  Ves.  320),  Green  v.  Jackson  (5  Russ. 
35),  and  Ashbii  v.  Palmer  (1  Mer.  296),  the  Court  was  dealing  with  the  question 
whether  lapsed  portions  did  or  did  not  pass  under  a  gift  of  residue  ;  and  whether 
they  are  all  in  conformity  the  one  with  the  other  is  immaterial,  because  in  each  of 
them  the  sole  question  was,  what  was  meant  to  pass  by  the  term  "residue."  Those 
cases  have  therefore  no  application  to  the  present,  where  the  [195]  question  is  not 
what  the  testator  meant  by  residue,  but  what  is  to  become  of  property  as  to  which 
there  is  no  gift,  the  disposition  having  in  fact  become  ineffectual. 

Putting  out  of  consideration  the  distinction  which  has  been  taken  between  the 
present  and  some  of  the  earlier  cases,  that  there  is  here  a  direction  that  the  money 
to  arise  by  the  sale  of  the  real  estate  should  be  part  of  the  personal  estate,  the  rule  is 
established  by  the  case  of  Digbyv.  Legard  (3  P.  W.  22,  n.)  and  Ackroi/d  v.  Smithson 
(1  Bro.  C.  C.  503),  that  if  a  testator  disposes  of  his  property,  realty  and  personalty, 
as  a  mixed  fund,  and  as  to  part  of  it  his  will  cannot  take  effect,  the  heir  at  law  will 
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take  so  much  as  was  the  produce  of  real  estate,  upon  the  principle  that  the  heir 
at  law  cannot  be  disinherited  without  express  words.  The  case  just  mentioned,  as 
also  Cruse  v.  liarlei/  (3  P.  ^\'.  20),  lay  down  this,  which  may  be  therefore  taken  as  the 
cardinal  rule.  Arboi/il  v.  SmMsm  was  followed  by  Lord  Thurlow  in  Rohinson  v. 
Tuiihr  (2  Uro.  C.  C.  589) ;  and  in  Collins  v.  frakeiiiun  (2  Yes.  jun.  68.3  ;  see  p.  687),. 
Loi-d  Loughborough  said,  "Where  the  Court  has  no  direction  from  the  testator  to 
whom  the  money  arising  from  any  part  of  his  real  estate  shall  go,  it  rests  with  his. 
heir  at  law." 

Omitting  various  intermediate  cases,  where  the  question  was  what  should  be  con- 
sidered to  pass  by  a  gift  of  residue  and  which  therefore  do  not  apply,  we  come  to  the 
case  of  Phillips  v.  I'liillips  (1  Myl.  ^-  K.  649)  l)efore  Sir  John  Leach.  There  the 
testator  devised  his  freehold  and  copyhold  estates  to  his  executors,  upon  trust  foi' 
sale,  and  then  declared  his  will  to  be,  that  the  monies  which  should  arise  from  the 
sale  of  his  freehold  and  copyhold  estates,  should  be  deemed  to  be  part  of  his  personal 
estate,  and  that  the  [196]  rents  and  profits  of  his  freehold  and  copyhold  estates  until 
sale  should  from  and  immediately  after  his  decease  be  deemed  part  of  the  annual 
income  of  his  personal  estate,  and  should  be  subject  to  the  dispositions  thereinafter 
to  be  made  concerning  his  peisonal  estate  and  the  income  thereof ;  and  touching  the 
produce  of  his  freehold  and  copyhold  estates,  and  his  goods  chattels  stock-in-trade 
debts  and  all  other  his  personal  estate  whatsoever,  he  directed  that  his  executors 
should  convert  the  whole  into  money,  and  pay  thereout  all  his  debts  funeral  expenses 
and  legacies,  and  the  rest  residue  and  remainder  of  the  produce  of  his  freehold  and 
copyhold  estates  when  converted  into  money  he  gave  in  equal  shares  to  five  persons 
named  :  one  of  these  residuary  legatees  died  in  the  lifetime  of  the  testator,  and  his 
fifth  share  consequently  lapsed  :  His  Honour  held  that  the  next  of  kin  excluded  the 
heir  from  sharing  in  the  residuary  estate,  the  inference  being  that  the  testator 
intended  to  give  the  produce  of  the  real  estate  the  same  quality  as  if  it  were  personal 
estate  at  his  death.  I  con.sider  that  case  as  now  under  appeal,  for  I  am  quite  unable 
to  distinguish  it  from  the  present,  and  the  question  is,  whether  it  ought  to  guide  me 
or  not ;  and  I  must  confess  that  if  this  were  the  day  after  it  was  decided,  I  should 
say  that  it  did  not  harmonize  with  any  principle  to  be  derived  from  the  former  cases. 
The  argument  sought  to  be  raised  from  the  testator's  declaration  that  the  proceeds 
of  the  real  estate  should  be  deemed  to  be  part  of  his  personal  estate  seems  to  me  of 
no  weight:  the  decision  in  Collins  v.  U'al-eman  (2  Ves.  jun.  683)  is  a  clear  authority 
against  it :  it  is  only  a  short  mode  of  .saying  that  the  dispoisition  of  the  personal  estate 
is  to  be  the  guide  for  the  disposition  of  the  proceeds  of  the  real  estate  ;  and  it  would 
be  a  strange  construction  to  hold,  that  because  a  testator  desires  to  disinherit  his 
heir  in  favour  of  some  person  named,  the  right  of  the  [197]  heir  is  to  be  defeated  for 
the  benefit  of  some  person  whom  the  testator  has  no  design  to  favour. 

If  then  the  case  of  Phillips  v.  Phillips  had  come  before  me  on  appeal  the  day  after 
it  was  decided  by  vSir  J.  Leach,  I  should  have  felt  it  my  duty  to  overrule  it ;  and  if 
such  would  have  been  my  duty  then,  what  course  ought  I  to  take  now?  Every  branch 
of  the  Court  has  in  some  way  or  other  expressed  an  opinion  upon  that  decision. 
What  Lord  Cottenham  thought  of  it  is  quite  clear,  though  he  was  not  in  Cogan  v. 
Stephens  (5  Law  J.  Chanc.  17)  called  upon  to  overrule  it:  Gmrlon  v.  Atldnson  (1  De 
G.  &  S.  478),  before  the  Lord  Justice  Knight  Bruce,  when  Vice-Chancellor,  was 
wrongly  decided  if  Phillips  v.  Phillips  is  right :  in  Fikh  v.  JFeher  (6  Hare,  145)  there 
was  a  declaration  that  the  proceeds  arising  from  the  sale  of  the  real  estate  should  not 
in  any  event  lapse  to  the  heir,  but  the  Court  held  that  the  heir  was  disinherited  for 
the  purposes  of  the  will  only,  and  therefore  took  the  proceeds  of  the  real  estate  un- 
disposed of  by  the  will  :  and  in  Shallrross  y.  Wrigld  (12  Beav.  505)  and  Flint  v.  JFarren 
(16  Sim.  124)  a  similar  course  was  followed. 

The  law  gives  the  estate  to  the  heir  notwithstanding  the  direction  of  the  testator, 
unless  the  testator  makes  a  valid  devise  of  it  otherwise.  Of  course  I  do  not  mean  to 
say  that  a  testator  might  not  so  dispose  of  the  proceeds  of  real  estate  as  to  make  it 
go  to  the  next  of  kin  ;  for  example,  he  might,  after  directing  the  sale  of  his  real 
estate  and  forming  a  mixed  fund  and  making  certain  dispositions  of  it,  declare  that 
if  for  any  reason  any  part  of  the  di.sposition  could  not  take  effect,  no  portion  of  the 
proceeds  arising  from  the  sale  of  the  real  estate  should  go  to  his  heir  at  law,  but 
should  go  to  such  persons  as  would  have  been  entitled  if  the  estate  had  been  sold  by 
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him  in  his  life-[198]-time.  In  that  case  the  next  of  kin  would  take,  because  there 
would  be  an  express  gift  to  them  by  the  testator,  but  not  as  an  interpretation  of 
words  of  direction  such  as  we  have  here.  My  opinion,  therefore,  is  in  favour  of  the 
Plaintiffs  ;  and  the  decree  will  be  accordingly,  that  the  share  of  E.  Taylor  in  the  pro- 
duce of  the  real  estate  of  the  testator  is  to  be  deemed  real  estate,  and  is  undisposed 
of  by  the  will,  and  that  it  goes  to  the  Plaintiffs  as  co-heiresses  of  the  testator. 

[198]     In   the   Matter  of  William  West  and  John   West,  Bankrupts.     Before 
the  Lord  Chancellor  Lord  Cranworth.     June  11,  1853. 

A  petition  to  annul  an  adjudication  in  bankruptcy  on  the  ground  of  the  infancy  of 
the  bankrupt,  but  which  was  not  presented  until  after  the  expiration  of  the  time 
limited  for  that  purpose  by  the  233d  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849  (12  &  13  Vict.  c.  106),  dismissed  as  out  of  time,  the  Lord  Chancellor 
holding  that  the  case  of  an  infant  was  no  exception  from  the  provisions  of  that 
section. 

This  was  an  original  petition  presented  by  John  West,  one  of  the  bankrupts,  on 
the  2d  June  1853,  praying  that  the  adjudication  of  bankruptcy  against  him  might  be 
annulled,  as  being  absolutely  void  by  reason  of  his  minority.  The  petition  came  on 
before  the  Lords  Justices,  but  was  heard  by  the  Lord  Chancellor  at  the  request  of 
their  Lordships. 

The  petition  stated  that  J.  West,  in  the  year  1853,  carried  on  business  jointly 
with  W.  West  as  linendrapers  and  grocers  at  Donington,  in  the  county  of  Lincoln  ; 
that,  on  the  5th  March  1853,  J.  West  and  W.  West  were  declared  and  adjudicated 
bankrupts  on  a  petition  filed  against  them  for  that  purpose  ;  that  J.  West  surrendered 
and  submitted  to  be  examined,  but  had  not  passed  his  final  examination ;  that  J. 
West  was  an  infant  of  the  age  of  nineteen  years  and  eight  months,  having  been  born 
on  the  28th  September  1833  ;  that  J.  West  never  represented  himself  to  any  person 
whomsoever  to  be  of  full  age  or  [199]  twenty-one  years  old,  nor  stated  on  any  occasion 
whatever  that  he  was  so  old  ;  that  J.  West  was  not  aware,  until  the  17th  April  1853, 
that  any  doubt  existed  as  to  the  validity  of  the  adjudication. 

It  appeared  in  the  evidence,  though  not  stated  in  the  petition,  that  the  bank- 
ruptcy was  advertised  in  the  London  Gazette  on  the  11th  March  1853,  upon  consent 
given  by  the  bankrupts ;  also  that,  on  the  27th  April  1853,  J.  West  presented  a 
petition  for  the  same  purpose  as  the  present  to  the  Chief  Commissioner  of  the  Court 
of  Bankruptcy,  which,  coming  on  to  be  heard  on  the  2d  May  1853,  before  Mr.  Com- 
missioner Holroyd,  was  dismissed  on  the  authority,  as  was  stated  at  the  Bar,  of  the 
case  of  Ex  parte  Carter  before  the  House  of  Lords  (17  Jur.  515);  but  no  petition  of 
appeal  was  presented  against  that  decision. 

Mr.  Russell,  with  whom  was  Mr.  Lucas,  in  opposition  to  the  petition,  stated  two 
preliminary  objections  :  first,  that  the  Petitioner  ought  to  have  appealed  within  four- 
teen days  from  the  decision  of  the  Commissioner,  and  that,  not  having  done  so,  he 
was  now  too  late  ;  and,  secondly,  that,  being  in  England  and  having  taken  no  steps 
to  dispute  the  adjudication,  he  was  now  precluded  from  disputing  it,  under  the  233d 
section  of  the  Act  12  &  13  Vict.  c.  106. 

Mr.  Lovell  appeared  for  the  Petitioner.  He  insisted  that  the  provisions  contained 
in  the  Act  referred  to,  limiting  the  right  of  disputing  the  adjudication,  could  not 
apply  to  the  case  of  an  infant :  he  cited,  on  the  question  of  lapse  of  time  since  the 
advertisement,  Ex  parte  Phipps  (3  Mont.  Dea.  &  De  Gex,  488),  and  observed  that  an 
infant  could  [200]  not  give  the  consent  to  the  adjudication  being  advertised  under 
the  104th  section  of  the  Act.  He  contended  also,  on  the  main  question  in  the  case, 
that  an  infant  could  not  be  a  bankrupt,  relying  on  Belton  v.  Hodges  (9  Bing.  365), 
which  refers  to  Ex  parte  Movie  (14  Ves.  602),  and  Ex  parte  JFatson  (16  Ves.  265),  Ex 
parte  Adam  (1  V.  &  B.  493,  494),  Ex  parte  Henderson  (4  Ves.  163),  O'Brien  v.  C'urrie 
(3  Car.  &  P.  283),  Thornton  v.  Illingivorth  (2  B.  &  C.  824) ;  and  that  the  only  case  in 
which  the  Court  refused  to  supersede  a  commission  on  the  ground  of  infancy  was, 
where  there  had  been  fraud  on  the  part  of  the  infant  by  his  representing  himself  to 
be  of  full  age. 
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Mr.  Russell  a!id  Mr.  Lucas,  for  the  assignees.  They  relied  on  the  objections 
already  stated,  contending  that  the  bankrupt,  although  an  infant,  was  bound  by  the 
proceedings,  having  surrendered  and  Uken  the  benefit  of  them ;  Goldie  v.  ihmston  (4 
Camp.  381),  I'ruleanx  v.  U'ehher  (1  Levinz,  31),  Ei  parte  Watson  (16  Ves.  265). 

Mr.  Allnutt  appeared  for  W.  West,  the  other  bankrupt. 

Mr.  Lovell  replied. 

The  Lord  Chancellor.  In  deciding  that  this  petition  cannot  be  maintained,  it 
may  be  stated  as  a  general  rule  in  legislation  as  to  statutes  passed  for  the  purpose  of 
limitation,  that  all  parties  are  bound  but  for  exception  expressly  contained  in  them  ; 
otherwise  there  would  be  no  use  in  making  those  exceptions  at  all ;  and  it  may  be, 
therefore,  inferred  that  [201]  where  there  is  a  statutory  limitation  introduced  by  the 
Legislature,  unaccompanied  by  an  exception,  no  exception  is  intended.  I  cannot, 
then,  introduce  any  exception  into  the  Act  in  question.  I  do  not  know  whether  it 
may  not  have  been"  expressly  intended  that  no  exception  should  exist ;  it  may  have 
been  thought  better  to  close  the  door  at  once  against  all  further  dispute  ;  but  I  do 
not  go  on  this,  for  all  that  1  have  to  do  is  to  follow  the  language  of  the  Act. 

The  two  hundred  and  thirty-third  section  provides  that,  if  the  bankrupt,  being 
within  the  United  Kingdom,  shall  not  within  twenty-one  days  after  the  advertisement, 
commence  a  proceeding  to  dispute  or  annul  the'  adjudication,  then  the  Gazette  contain- 
ing the  advertisement  shall  be  conclusive  evidence  against  the  bankrupt ;  and  no 
exception  is  made.  This  gentleman  did  not  present  his  petition  within  the  twenty- 
one  days ;  and  I  think  that  he  is  now  bound  by  the  proceedings.  If  he  is  not  bound 
now,  he  would  not  be  so  fifty  years  hence  ;  and  though  there  may  be  evils  attendant 
on  including  such  a  person  as  the  Petitioner  within  the  provisions  of  the  Act,  there 
would  possibly  be  just  as  many  in  holding  him  to  be  excepted.  My  opinion  i.s,  that 
the  petition  is  out  of  time,  and  must  be  dismissed.  This  will  not  preclude  the 
bankrupt  from  establishing  at  law  the  invalidity  of  the  adjudication.  The  costs  of 
the  assignees  and  of  the  other  bankrupt  will  be  paid  out  of  the  estate. 

Juh/  23.  His  Lordship,  on  the  application  of  Mr.  Lovell,  and  under  the  18th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  gave  leave  to  the  Petitioner  to 
file  a  special  case  in  order  to  bring  the  matter  by  appeal  before  the  House  of  Lords. 

[202]  Edwards  v.  Champion.  Before  the  Lord  Chancellor  Lord  Cranworth, 
assisted  by  Mr.  Baron  Parke  and  Mr.  Justice  Cresswell.  Feb.  10,  June  25, 
Juhj  9,  16,  1853. 

[S.  C.  1  De  G.  &  Sm.  75;  23  L.  J.  Ch.  123 ;  1  W.  E,  497.] 

S.  and  J.  being  joint-tenants  of  copyhold  lands  for  life  in  remainder  expectant  upon 
the  determination  of  a  previous  life  estate  in  M.,  with  several  inheritances  in  tail, 
with  cros.s-remainders  in  tail,  S.  and  her  husband,  without  the  concurrence  of  M., 
surrendered  their  estate  and  interest  to  the  intent  that  the  lord  should  regrant  the 
same  to  such  penson  or  persons  as  the  husband  should  by  will  appoint :  S.  died  in 
the  lifetime  of  her  husband  and  of  J. ;  the  husband  afterwards  died,  having  by 
his  will  appointed  the  surrendered  share  to  his  executors :  Held,  that  the  quasi 
estate  tail  of  S.  was  not  barred,  and  that  whether  the  life  estate  of  M.  was  under 
the  same  instrument  as  that  under  which  S.  and  J.  derived  their  title,  or  whether 
M.'s  tenancy  was  under  her  paramount  title  of  freebench,  still  her  concurrence  was 
necessary  in  order  effectually  to  bar  the  estate  tail  in  remainder. 

Held,  also,  that  there  was,  under  the  circumstances,  no  severance  of  the  joint 
tenancy. 

Whether  the  surrender  by  a  joint-tenant  to  the  use  of  his  will  would  per  se  effect  a 
severance  of  the  tenancy,  qumre. 

This  was  an  appeal  by  the  Plaintiffs,  George  Edwards  and  Sarah  his  wife,  from 
the  decree  of  the  Vice-Chancellor  Knight  Bruce,  made  on  the  hearing  of  this  cause 
on  the  2d  February  1847. 

Soon  after  that  decision,  an  appeal  was  presented  by  the  Plaintiffs  to  the  Lord 
Chancellor  (Lord  Cottenham),  who  upon  that  occasion  directed  a  case  to  be  stated 
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for  the  opinion  of  a  Court  of  law.  The  ease,  as  prepared  for  that  purpose,  was  not 
stated  with  sufficient  precision  to  enable  the  Court  of  Common  Pleas  to  adjudicate 
upon  it.  The  Plaintiffs  afterwards  applied  to  the  Vice-Chancellor  Parker  to  have 
the  case  amended,  but  he  in  substance  refused  that  application  :  it  was  then  renewed 
before  the  Lord  Chancellor,  and  the  Act  15  &  16  Vict.  c.  86,  having  in  the  meantime 
passed,  by  the  61st  section  of  which  the  power  of  directing  a  case  for  the  opinion  of 
a  Court  of  law  is  taken  away  from  the  Court  of  Chanceiy,  his  Lordship  was  of 
opinion  that  under  the  circumstances,  the  Plaintiffs  were  entitled  to  have  the  matter 
reheard  before  him,  as  an  appeal  from  the  decree  of  the  Vice-Chancellor,  and  as  if  it 
had  been  omitted  to  be  heard  before  the  Lord  Chancellor  (Lord  Cottenham) ;  and 
that  the  justice  of  the  case  would  be  met  by  his  request-[203]-ing  the  attendance  of 
two  of  the  Common  Law  Judges  to  sit  along  with  him  in  the  adjudication  of  the 
question. 

The  appeal  accordingly  came  on  to  be  heard  on  the  25th  June  1853,  before  his 
Lordship,  assisted  by  Mr.  Baron  Parke  and  Mr.  Justice  Cresswell.  The  facts  are 
here  restated  from  the  report  of  the  case  in  the  1st  Volume  of  Messrs.  De  Gex  and 
Smale's  Reports,  p.  75  ;  but  it  will  be  observed  that  the  main  question  argued  and 
determined  on  the  present  appeal  was  not  adverted  to  either  in  the  argument  or  the 
judgment  of  the  Court  below. 

In  May  1797,  an  estate  called  Acridges,  which  had  been  holden  for  lives  of  the 
lords  of  the  manor  of  Bleadon-with-Priddie  in  the  county  of  Somerset,  was  on  the 
nomination  of  George  Yeo,  the  then  proprietor,  granted  in  reversion  to  Ann  Bailey 
(then  Ann  Yeo),  for  the  term  of  her  life  immediately  after  the  death  surrender  or 
forfeiture  of  the  said  George  Yeo,  George  Yeo  his  son,  and  Mary  Yeo  his  daughter. 
The  grant  to  Ann  Bailey  was  made  to  her  as  a  trustee  only  for  George  Yeo. 

George  Yeo  the  son  and  Mary  Yeo  the  daughter  having  died,  a  fresh  grant  of  the 
premises  in  reversion  was  made  in  May  1807  on  the  nomination  of  George  Yeo,  the 
nominee  in  reversion  in  trust  being  his  daughter  Sarah  Yeo,  and  the  previous 
nominees  for  lives  being  the  said  George  Yeo,  the  said  Ann  Bailey,  and  Maria 
Thomas.  At  the  same  time  George  Yeo  surrendered  into  the  hands  of  the  lords  of 
the  manor  all  his  interest  in  the  premises,  to  the  intent  that  the  lords  might  there- 
after regrant  the  same  to  such  person  or  persons,  and  for  such  life  or  lives  as  the 
surrenderor  should  by  will  give  devise  direct  limit  or  appoint. 

George  Yeo,  by  his  will  dated  the  11th  January  [204]  1815,  gave  as  follows, — 
"  I  give  devise  and  bequeath  all  that  both  estates  late  Deanes  and  Acridges  in 
Bleadon  aforesaid  unto  my  beloved  wife  Mary  Yeo  as  long  as  she  shall  remain  a 
widow,  and  if  my  wife  should  happen  to  marry,  then  I  give  devise  and  bequeath  the 
aforesaid  premises  unto  my  daughters  Jane  Yeo  and  Sarah  Yeo  and  their  heirs,  and 
for  want  of  such  issue  then  to  Nancy  Bailey  (meaning  the  before-named  Ann  Bailey) 
and  her  heirs  for  ever,  and  my  wife  to  keep  the  same  full  stated,  and  in  case  my  wife 
should  happen  to  marry  and  lost  the  estates  to  my  daughters,  then  they  shall  pay 
her  £20  a  year  at  half-yearly  payments  during  her  life  ; "  the  testator  then  after 
making  certain  other  devises  and  giving  various  pecuniary  legacies,  proceeded  thus, 
— "All  the  rest  residue  and  remainder  of  my  leasehold  goods  estates  chattels  monies 
and  securities  for  monies,  I  give  devise  and  bequeath  unto  Sarah  Yeo  and  Jane  Yeo 
their  heirs  executors  administrators  and  assigns  ;  "  and  he  appointed  them  executrixes 
of  his  will. 

The  testator  died  in  1818  without  revoking  his  will,  which  was  proved  by  the 
executrixes.  He  left  his  widow  Mary  Yeo,  and  also  Ann  Bailey  and  his  daughters 
Sarah  Yeo  and  Jane  Yeo,  surviving  him. 

After  the  testator's  death,  and  in  1818,  Mary  Yeo  the  widow  not  accepting  the 
devise  to  herself  for  life  or  widowhood,  was  admitted  tenant  in  dower  or  freebench 
of  Acridges  for  her  widowhood,  according  to  the  custom  of  the  manor,  under  her 
title  paramount  to  the  devise.  She  entered  into  possession  of  the  property  ;  and  not 
marrying  again,  received  the  rents  down  to  the  time  of  her  death  which  took  place 
in  1844. 

Sarah  Yeo  married  George  Edwards;  and  in  1820  [205]  Acridges  was  granted 
to  George  Edwards  and  Jane  Yeo  at  their  nomination  in  trust  for  their  own  sole  use 
and  benefit  for  the  term  of  their  natural  lives,  and  the  life  of  the  longest  liver  of 
them  succes.sively,  at  the  will  of  the  lords  immediately  after  the  death  surrender  or 
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forfeiture   of   Ann    Bailoy  and    Sarah    Edwards ;   and   thereupon   Ann    Bailey   was 
admitted  tenant  in  trust  for  (George  Edwards  and  Jane  Yeo. 

Jane  Veo  afterwards  married  William  Champion;  and  in  1831  she  and  her 
husband,  Init  without  the  concurrence  of  her  mother,  surrendered  their  estate  and 
interest  in  Acridges  to  the  intent  that  the  lords  of  the  manor  might  at  any  time 
thereafter  regrant  the  same  to  such  person  or  persons  for  the  same  or  such  further  or 
other  life  or  lives  as  William  Chamijion,  in  and  by  his  last  will  and  testament  in 
writing  already  made  and  duly  executed  or  which  he  might  at  any  time  thereafter 
make  and  duly  execute,  should  give  devise  direct  limit  or  appoint  the  same. 

Jane  Champion  died,  leaving  Sarah  Edwards  her  sister  surviving  her. 

In  184-t,  after  the  death  of  the  widow,  an  action  of  ejectment  was  brought  for 
one  moiety  of  Acridges  on  the  joint  demise  of  William  Champion  and  Ann  Bailey. 

The  liiU  tiled  by  George  Edwards  and  Sarah  his  wife  again.st  William  Champion 
and  Ann  Bailey,  after  suggesting  a  breach  of  trust  on  the  part  of  Ann  Bailey  in 
allowing  her  name  to  be  used  in  the  action  of  ejectment,  prayed  that  it  might  be 
declared  that  the  devise  to  Sarah  Edwards  and  Jane  Champion  of  Acridges,  was  a 
devise  to  them  as  joint-tenants  ;  and  that  by  the  death  of  Jane  Champion  the  entire 
equitable  estate  in  remainder  after  the  death  of  Mary  Yeo  the  widow  vested  [206] 
in  the  Plaintilfs  in  right  of  Sarah  Edwards  :  that  Ann  Bailey  might  be  decreed  to 
assign  the  property  to  the  Plaintiffs  ;  and  for  an  injunction,  &c. 

W.  Champion,  by  his  answer,  submitted  that  by  the  surrender  of  1831,  the  joint 
tenancy  created  by  the  will  of  the  testator  was  severed,  and  consequently  that  upon 
the  death  of  the  -widow,  the  entirety  of  Acridges  did  not  vest  in  the  Plaintitls,  but 
that  one  moiety  devolved  to  the  Defendant  by  reason  of  his  marriage  with  Jane  Yeo. 

Upon  the  death  of  W.  Champion,  a  bill  of  revivor  and  supplement  was  filed 
against  his  executors,  to  whom  he  had  devised  all  his  copyhold  estates  upon  certain 
trusts. 

When  the  cause  was  heard  before  the  Vice-Chancellor  Knight  Bruce,  His  Honour 
decided,  upon  the  arguments  then  addressed  to  the  Court,  that  the  joint  tenancy  had 
been  well  and  effectually  severed  by  the  surrender  of  1831  (1  De  G.  &  S.  75). 

The  main  question  argued  on  the  present  occasion  was,  whether  the  quasi  estate 
tail  in  remainder  claimed  by  George  Edwards  and  Sarah  his  wife  in  her  right  in  the 
entirety  of  the  premises  called  Acridges,  was  or  not,  as  to  one  moietv,  barred  by  the 
surrender  of  W.  Champion  and  Jane  his  wife  in  1831,  for  want  of  the  concurrence 
of  the  first  tenant  for  life,  Mary  Yeo  the  widow  of  the  testator  George  Yeo. 

Mr.  Lee  and  Mr.  W.  D.  Lewis,  for  the  Plaintiffs,  in  support  of  the  appeal.  The 
subject-matter  of  the  devise  being  permanent,  fixed,  and  immoveable,  it  is  beyond  all 
doubt  real  estate,  2  Bl.  Com.  p.  16,  and  being  descendible  copy-[207]-holds,  the 
question  must  be  construed  by  analogy  to  the  rule  of  law  as  applicable  to  descendible 
freeholds.  We  submit  that  the  daughters  took  as  joint-tenants  for  lives,  with  several 
inheritances  in  tail  with  cross-remainders  between  them  in  tail ;  and  the  reason, 
according  to  Litt.  s.  283,  "  why  they  shall  have  several  inheritances  in  this,  inasmuch 
as  they  cannot  by  any  possibility  have  an  heir  between  them  ingendred,  as  a  man 
and  a  woman  may  have,  &c.,  the  law  will  that  their  estate  and  inheritance  be  such  as 
is  reasonable,"  &c.  The  remainders  were  not  contingent,  but  vested  ;  Lii.rfard  v. 
Cheeke  (3  Levinz,  125),  Fearne  Cont.  Rem.  239.  No  act  has  been  done  to  bar  the 
entail  or  to  sever  the  joint  tenancy,  with  the  exception  of  the  surrender  by  Jane 
Champion  during  the  life  of  the  tenant  for  life  but  without  her  concurrence.  Under 
these  circumstances  it  is  clear  that  upon  the  death  of  Jane  Champion  there  were  no 
uses  which  could  take  effect,  and  no  estate  which  could  interfere  with  the  limitations 
of  George  Yeo's  will :  Sarah  Edwards,  therefore,  was,  upon  the  death  of  her  sister 
Jane  Champion,  and  of  her  mother  the  tenant  for  life,  entitled  by  survivorship  to  the 
entirety  of  the  premises  in  question.  There  is  no  express  authority  for  this  position 
with  respect  to  copyholds  ;  but  in  the  case  of  Wastnei/s  v.  Ckappell  (3  Bro.  P.  C.  50), 
it  was  held  that  a  limitation  of  leaseholds  for  lives  to  A.  for  life,  and  then  to  B.  and 
C,  and  after  the  death  of  either  B.  or  C.  without  heirs  of  their  bodies  to  D.  was 
good,  and  that  an  attempted  alienation  by  B.  in  the  lifetime  of  A.,  without  the  con- 
currence of  A.  did  not  operate  to  bar  the  remainder  to  D.  Upon  the  same  principle 
the  Lords  Commissioners  decided  the  case  of  Slade  v.  Pattison  (14  Law  J.  Chanc.  51). 
Lord  St.  Leonards  also  in  the  case  of  Allen  v.  Allen  (2  Dru.  &  War.  307  ;  see  p.  332), 


3  DE  G.  M.  &  G.  208.  EDWARDS    V.    CHAMPION  83 

[208]  referring  to  the  necessity  of  a  qium  tenant  in  tail  obtaining  the  concurrence  of 
the  tenant  for  life,  makes  the  following  observation  :  "  That  was  my  opinion  when  at 
the  Bar,  not  upon  any  strained  analogy  to  the  technical  rule  which  required  that  there 
should  be  a  tenant  to  the  prwcipe  in  order  to  defeat  subsequent  remainders  in  the  case 
of  estates  tail  of  lands  of  inheritance,  but  upon  this  plain  ground,  namely,  the  solid 
advantage  secured  by  the  check  which  is  thus  given  to  a  tenant  for  life  over  those  in 
remainder,  and  which  every  parent  ought  to  possess  over  any  alienation  by  quasi 
tenants  in  tail  before  they  come  into  the  possession  of  the  estate,  thus  following  the 
analogy  to  fee-simple  estates  as  far  as  it  was  beneficial."  Before  the  Statute  of 
Frauds  it  was  thought  that  descendible  freeholds  were  not  devisable,  and  by  the  12th 
section  of  that  statute  such  estates  are  expressly  made  devisable,  but,  it  is  to  be 
observed,  with  all  the  formalities  required  for  the  devise  of  real  estate.  It  is  true 
that  by  the  Act  14  Geo.  II.  c.  20,  s.  9,  it  is  enacted  that  if  there  shall  be  no  special 
occupant  or  devisee  of  an  estate  7>!w  autre  vie  it  shall  go  and  be  applied  as  personal 
estate,  but  nnllnm  simile  est  idem,  and  if  it  were  not  realty,  there  would  ha^'e  been  no 
necessity  for  a  legislative  declaration  on  the  subject ;  besides  that  section  does  not 
apply  to  estates  pur  autre  vie  where  neither  heir  or  executor  are  named,  Zour.h  v.  Forse 
(7  East,  186).  An  estate  in  land  limited  to  a  man  and  his  executors  is  nevertheless 
freehold,  Oldham  v.  IHckering  (2  Salk.  46-4  ;  S.  C.  Lord  Raym.  96),  and  an  estate  pur 
autre  rie  limited  to  a  man  and  his  assigns  was  held  not  distributable,  because  "  though 
it  was  assets,  yet  it  remained  freehold,"  Ripleii  v.  JFateiivoiih  (7  Ves.  425),  Fitzroij  v. 
Howard  (3  Russ.  225). 

[209]  We  further  submit  that  the  surrender  was  no  severance  of  the  joint  tenancy, 
and  that  the  title  of  Sarah  Edwards  by  survivorship  accrued  eo  instanti  on  the  death 
of  Jane  Champion,  and  that  the  surrender  at  best  was  only  a  surrender  in  posse,  and 
as  such  unavailing  to  bar  the  remainder  over.(l) 

It  was  contended  in  the  Court  below,  on  the  authority  of  Lord  Coke,  that  one 
joint-tenant  might  surrender  to  the  use  of  his  will,  Co.  Litt.  59  b.  and  that  such 
surrender  would  enure  as  a  severance  of  the  jointure,  but  admitting  that  it  could 
under  any  circumstances  be  effectual,  it  could  only  be  so  according  to  the  doctrine  of 
relation  ;  that,  however,  could  not  operate  to  the  prejudice  of  the  rights  of  a  third 
party,  and  being  a  collateral  act  there  can  be  no  relation,  Butler  and  Baker's  case  (3 
Rep.  25  a.).  It  is  to  be  noted  that  the  ability  to  devise  by  surrender  is  with  reference 
to  a  transaction  between  the  lord  and  [210]  his  tenant ;  in  the  present  instance, 
however,  the  case  is  not  that  of  a  surrender  to  the  use  of  a  tenant's  will,  but  to  the 
use  of  the  will  of  a  stranger  not  connected  in  seigniory  with  the  lord. 

In  Flack  v.  The  Master,  Fellows,  and  Scholars  of  Downinc/  Colleye  (17  Jur.  697), 
which  is  the  latest  authority  bearing  on  the  point,  there  being  a  surrender  to  such 
uses  a  vendor  might  direct,  the  Court  held  that  the  lord  was  not  bound  to  accept  such 
surrender.  The  cases  of  Boddinr/ton  v.  Ahernethi/  (5  B.  &  C.  776),  The  King  v.  The 
Lord  of  the  Manor  of  Oundle  (1  A.  &  E.  283),  and  Glass  v.  liichardsm  (9  Hare,  698), 
which  are  opposed  to  the  Dcnvning  College  case,  cannot  be  sustained. 

Mr.  Malins  and  Mr.  H.  Prendergast,  for  the  Defendant,  in  support  of  the  Vice- 
Chancellor's  decision.  Admitting  that  these  copyholds  for  lives  are  real  estate,  and 
admitting  that  in  analogy  to  the  rule  of  law  as  applicable  to  the  barring  of  estates 
tail  in  freeholds,  ipiasi  tenants  in  tail  of  copyholds  for  lives  must  obtain  the  concur- 
rence of  the  owner  of  the  previous  life  estate,  in  order  effectually  to  bar  the  remainders 
over,  we  submit  that  such  analogy  does  not  apply  under  the  particular  circumstances 
of  this  case,  for  here  the  widow  did  not  take  under  the  same  instrument  as  the 
daughters.  The  widow,  being  according  to  the  custom  of  the  manor  entitled  to  her 
freebench  in  the  whole  of  her  husband's  estates,  her  title  by  way  of  freebench  was 
paramount  to  the  conditional  devise  under  her  husband's  will;  "The  estate  in  free- 
bench  is  regarded  as  an  excrescence  growing  out  of  that  of  the  husband."  And 
being  as  it  were  a  continuance  of  his  estate  (2  Wat.  Cop.  p.  99  ;  Gill).  Ten.  pp.  26, 
27),  that  estate  is  said  to  be  "  liig  with  the  [211]  estate  of  the  wife"  Bennington  v. 
Cole  (Nov,  29).  The  devise  therefore  to  Sarah  and  Jane  Yeo  must  be  construed  as 
immediate,  and  their  estate,  in  effect,  a  joint  tenancy,  with  separate  remainders  in 
tail,  for  by  the  operation  of  the  surrender  the  joint  tenancy  was  severed,  Vaughan  v. 
Atkins  (5  Burr.  2764).  The  title  of  the  daughters  under  the  will  not  being  under  the 
same  instrument  as  the  paramount  title  under  which  their  mother  took,  the  strict 
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principle  of  feudal  law  did  not  apply,  Rtme  v.  Power  (2  New  Rep.  1).  Importing  the 
analogy  from  the  existing  statutory  provision  3  &  4  AVill.  IV.  c.  74,  s.  22,  the  pro- 
tector "of  a  settlement  must  be  a  person  taking  under  the  same  instrument  as  the 
estate  tail  which  it  is  sought  to  bar,  and  by  the  27th  section,  no  woman  in  respect  of 
her  dower  is  to  be  the  protector  of  a  settlement. 

Littleton,  section  283,  in  putting  the  case  of  lands  being  "given  to  two  men, 
&c.,"  was  speaking  of  gifts  not  under  a  will,  but  by  deed  ;  in  the  latter  the  principle 
of  construction  is  most  strongly  to  operate  against  the  grantor,  but  in  wills  the  con- 
struction is  to  be  most  in  favour  of  the  heir  at  law. 

"We  further  submit  that  the  surrender  itself  being  a  severance  of  the  joint  tenancy 
operated  not  from  the  date  of  the  hiisltand's  will,  but  from  the  date  of  the  surrender. 
The  case  of  Hack  v.  The  Master,  Fellows,  ami  Scholars  of  Downing  College  is  distinguish- 
able, and  does  not  controvert  the  doctrine  that  springing  uses  may  attach  to  copy- 
holds, nor  was  it  intended  by  that  decision  to  affect  the  authority  of  the  cases  of 
Boddimikm  v.  Ahernethii  (5  B.  &  C.  776),  and  The  Kinq  v.  The  Lord  of  the  Manor  oj 
Oiindh'(\  A.  &  E.  283). 

[212]  [Mr.  Justice  Cresswell  acquiesced  in  that  view  of  the  decision.] 

It  is  clear,  however,  that  a  joint-tenant  may  surrender  to  the  use  of  his  will,  and 
that  such  surrender  will  effect  a  severance  (Co.  Litt.  596) ;  and  even  a  dormant 
surrender  will  operate  as  a  severance  of  a  joint  tenancy.  Gale  v.  Gale  (2  Cox,  136). 

Mr.  Lee,  in  reply.  The  Defendants  have  conceded  that  the  premises  in  question 
were  not  personalty.  The  analogy  between  barring  estates  tail  in  copyholds  for  lives 
and  freeholds  was  also  conceded  :  but  it  was  said,  that  the  life  estate  in  the  present 
case  not  being  under  the  same  instrument,  the  analogy  did  not  apply,  and  the  new- 
law  under  the  Statute  of  Will.  IV.  was  brought  in  aid  ;  but  this  question  is  to  be 
decided  with  reference  to  the  state  of  law  in  1831,  the  date  of  the  surrender.  It  was 
then  said  that  the  estate  of  the  widow  was  in  excrescence  or  continuance  of  that  of 
the  husband  ;  if  so,  the  quasi  freehold  was  even  in  that  case  vested  in  the  widow, 
whose  concurrence  by  the  analog}'  would  still  be  requisite. 

The  rule  of  construction  referred  to  in  Littleton,  section  283,  is  not  to  be  restricted 
to  limitations  by  deed,  but  is  equally  applicable  to  limitations  by  will,  Cook  v.  Cook  (2 
Vern.  545).  With  respect  to  the  severance  of  the  joint  tenancy  by  the  surrender, 
Chief  Baron  Eyre  in  Gale  v.  Gale  (2  Cox,  136),  doubted  whether  a  surrender  to  the 
use  of  a  man's  own  will  was  a  severance  of  the  joint  tenanc}^  the  surrender  being 
revocable. 

At  the  conclusion  of  the  argument,  the  learned  Judges  [213]  desired  time  to 
consider  the  questions  which  had  been  submitted  to  them ;  and  on  the  9th  July  1853, 
Mr.  Baron  Parke,  on  behalf  of  Mr.  Justice  Cresswell  and  himself,  delivered  the 
following  joint  opinion. 

My  Lord  Chancellor  :  Being  called  upon  with  my  brother  Cresswell  to  advise 
your  Lordship  in  the  case  of  Edioards  v.  Cliamjnon,  on  an  appeal  from  a  decree  of  the 
Vice-Chancellor  (now  Lord  Justice)  Knight  Bruce,  I  consider  that  my  duty  is  to  give 
your  Lordship  the  opinion  of  Mr.  Justice  Cresswell  and  myself,  only  upon  those 
questions  of  law  which  have  been  debated  in  the  argument  before  your  Lordship  in 
our  presence. 

The  question  arose  as  to  the  title  of  the  Appellants  to  a  copyhold  estate  called 
Acridges,  held  for  lives  of  the  lords  of  the  manor  of  Bleadou-with-Priddie  in  the 
county  of  Somerset,  which  had  been  granted  in  1797  in  reversion  to  Ann  Bailey  (then 
Yeo),  as  a  trustee  for  her  father  George  Yeo. 

In  1807,  a  further  grant  for  lives  in  reversion  was  made  to  George  Yeo  the  son  ; 
and  at  the  same  time  he  surrendered  to  the  use  of  his  will. 

He  by  his  will,  dated  11th  January  1815,  devised  Acridges  to  his  wife  so  long  as 
she  remained  his  widow ;  and  if  she  happened  to  marry,  then  he  gave  and  devised 
the  estate  unto  his  daughters  Jane  Yeo  and  Sarah  Yeo  and  their  heirs,  and  for  want 
of  such  issue  then  to  Anne  Bailey  and  her  heirs  for  ever  ;  and  the  testator's  wife  was  to 
keep  the  same  full  stated  (that  is,  to  renew  the  lives) ;  and  if  she  happened  to  marry 
and  lost  the  estate  to  his  daughters,  they  were  to  pay  her  £20  a  year  ;  and  [214] 
there  was  a  devise  of  the  residue  to  Sarah  and  Jane  and  their  heirs. 

The  testator  died  in  1818.  The  wife  was  admitted  afterwards  to  her  freebench. 
Sarah  married  the  Plaintiff  Edwards.     Jane  married  the  Defendant  Champion  :  and 
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in  1831,  she  and  her  husband  (she  being  examined  apart)  surrendered  Acridges  to 
the  use  of  any  will  of  Champion's  then  made  or  thereafter  to  be  made.  She  after- 
wards died  in  the  lifetime  of  her  sister,  in  1844;  but  no  will  was  then  made. 
Champion  died  afterwards,  having  made  a  will  in  1844,  and  a  codicil  in  1845. 

The  Plaintiff  Edwards,  in  right  of  his  wfe,  claimed  the  whole  by  survivorship. 

The  first  point  made  on  the  argument  was,  that  these  descendible  copyholds  were 
real  estate,  and  analogous  to  descendible  freeholds.     This  was  conceded. 

The  ne.xt  point  was,  that  the  devise  to  the  daughters  and  her  heirs,  and  if  they 
died  without  issue,  then  to  Anne  Bailey  and  her  heirs,  made  them  joint-tenants  for 
life  in  remainder  expectant  on  the  death  of  the  widow,  with  several  quasi  inheritances 
in  tail  and  cross-remainders  in  tail  according  to  the  rule  in  Litt.  sect.  283,  as  to 
conveyances ;  and  Cook  v.  Cook  as  to  wills  (2  Vern.  545).  And  this  we  think  admits 
of  no  doubt. 

The  third  point  was,  that  the  quasi  estate  tail  in  remainder  of  Edwards  and 
wife,  in  right  of  his  wife,  was  not  barred  by  the  surrender  of  Champion  and  wife  for 
Avant  of  the  concurrence  of  the  first  tenant  for  life,  the  widow. 

[215]  It  was  contended  by  Mr.  Lee,  for  the  Appellants,  that  there  was  an  analogy 
between  these  quasi  estates  tail  in  copyholds  for  lives  and  proper  estates  tail,  and  that 
though  quasi  tenants  in  tail  might  Ijar  their  own  issue  by  surrender,  they  could  not 
bar  estates  in  remainder  without  the  consent  of  the  person,  who  in  a  recovery  would 
be  tenant  to  the  iira-cipe  :  and  for  this  the  case  of  Slade  v.  Pattison,  before  the  Lords 
Commissioners  (14  Law  J.  Chanc.  51),  was  cited.  And  it  was  not  disputed  that  the 
consent  of  the  tenant  for  life  was  required,  if  there  was  one,  in  order  to  bar  the 
remainder  ;  but  it  was  contended  in  this  case  that  the  widow  had  disclaimed  her  life 
interest  under  the  will  of  her  husband,  and  had  been  admitted,  not  to  her  life  estate 
under  the  will,  but  to  her  freebeuch  by  custom.  But  if  this  was  so,  the  estate  of 
freebench  was  a  life  estate,  the  concurrence  of  whose  tenant  would  be  equally 
necessary,  as  it  would  have  been  if  the  estates  had  been  freehold  and  a  recovery 
suffered. 

Mr.  Malins  contended  that  the  consent  was  not  necessary,  because  the  tenant  for 
life  did  not  claim  under  the  same  instrument,  and  the  necessity  of  concurrence 
depended  upon  the  existence  of  an  estate  under  the  same  will  or  settlement :  this  is 
all  that  is  required  under  3  &  4  Will.  IV.  c.  74,  s.  22.  The  owner  of  the  prior  estate 
under  the  same  settlement  is  the  protector  of  the  settlement,  and  his  consent  is 
sutticient ;  but  prior  to  that  date  the  first  tenant  for  life,  whether  under  the  same 
will  or  settlement  or  not,  must  have  been  tenant  to  the  pra'cijie  in  a  recovery  ;  and 
by  analogy,  the  consent  of  the  widow  ^^'oukl  in  the  present  case  have  been  required 
to  bar  the  estate  tail  in  remainder. 

We  therefore  think  that  the  Plaintiff  G.  Edwards's  quasi  estate  tail  in  right  of  his 
wife  has  not  been  barred. 

[216]  Another  question  was  made  which  is  open  to  considerable  doubts,  whether, 
if  the  daughters  had  been  simply  joint-tenants  of  the  copyholds,  the  surrender  of 
Mrs.  Champion  to  the  uses  of  the  will  of  Champion,  whose  will  was  not  made  until 
after  Mrs.  Champion's  death,  when  the  Plaintiff's  right  of  survivorship  had  accrued, 
severed  the  joint  tenancy. 

Upon  this  point  it  is  probably  unnecessary  for  us  to  give  your  Lordship  any 
opinion,  as  the  Plaintifl's  must  succeed  on  the  other.  We  will  only  say  that  there  is 
no  case  in  point :  and  we  cannot  feel  satisfied  that  the  mere  surrender  to  the  use  of 
a  will  in  the  ordinary  mode,  no  will  having  been  made  during  the  continuance  of  the 
joint  tenancy,  can  operate  to  produce  a  severance. 

■lull/  16.  The  Lord  Chancellor,  after  stating  the  circumstances  under  which 
the  question  was  brought  before  him,  observed  that  he  fully  concurred  in  the  opinion 
with  which  he  had  been  furnished  by  the  learned  Judges  who  had  assisted  him  in 
the  case. 

He  then  commented  upon  the  several  points  made  in  the  argument,  in  the  order 
in  which  they  are  adverted  to  by  Mr.  Baron  Parke.  With  reference  to  the  quality 
of  the  estate  taken  by  the  daughters,  his  Lordship  in  substance  said,  I  am  clearly  of 
opinion  that  they  took  as  joint^tenants  for  life  with  several  inheritances  in  tail  with 
cross-remainders  in  tail,  for  which  position  the  283d  section  of  Littleton  is  a  sufficient 
authority.     The  allegation  on  the  part  of  the  Respondents,  that  Littleton  was  speaking 
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of  gifts  l.v  deed  only,  is  met  by  the  cases  [217]  of  Vra,i  v.  lVillis(2V.  W.  529),  Aston 
V  SmaUiiian  (2  Ven'i.  55G),  and  //VMinwn  v.  Spmnmn,  cited  m  CooA-  v  Look  {^  Vern. 
545),  as  having  been  decided  on  appeal  to  the  House  of  Lords,  in  which  case  the  same 
doctrine  was  finally  established  as  applicable  to  wills  ;  and  Fletcher s  cxL^e  {hey ,  it), 
was  conch.sive  upon  the  point  as  to  deeds.  Such  being  the  nature  of  the  interest 
taken  by  the  daughters,  it  is  quite  in  accordance  with  the  analogy  to  the  rule  applic- 
Able  to' the  barrnig  of  estates  tail  in  remainder  in  freeholds,  that  the  qnasi  entail  m 
the  present  case  could  not  have  been  barred  without  the  consent  of  the  tenant  for 
life  The  analogy  which  was  attempted  to  be  introduced  from  the  Statute  3  it  -t 
■\Viil.  IV.  c.  74,  cannot  apply,  as  the  commencement  of  the  operation  of  that  statute 
was  long  subsequent  to  the  tran.saction  now  in  question. 

With  regard  to  the  eflect  of  the  surrender  by  Mrs.  Champion  to  the  use  of  her 
husband's  will  in  severing  the  joint  tenancy,  I  quite  concur  in  the  opinion  which  has 
Ijeen  intimated  by  the  learned  Judges,  that  no  severance  was  effected,  for  want  of  the 
concurrence  of  the  testator's  widow  in  the  surrender  of  1831.  It  is  unnecessary  for 
me  to  give  any  opinion  upon  the  question  whether  a  surrender  by  a  joint-tenant  to 
the  use  of  his  will  effects  a  severance;  but  I  cannot  understand  on  what  principle  or 
authority  a  surrender  by  a  joint-tenant  to  the  use  of  the  will  of  another,  whose  will 
does  not  come  into  operation  until  after  the  death  of  the  surrenderor  can  be  available 

for  anv  purpose  whatever.  ,     t.,  .  ,.^.  , 

The  decree  of  the  Vice-Chancellor  must  therefore  be  varied,  as  the  Flaintifts  have 
established  their  right  to  the  entirety  of  the  premises  by  survivorship. 

(1)  Litt.  sect.  286  :  "Also,  if  two  joyntenants  be  seised  of  an  estate  in  fee-simple, 
and  the  one  grants  a  rent  charge  by  his  deed  to  another  out  of  that  which  belongeth 
to  him,  in  this  case  during  the  life  of  the  grantor  the  rent  charge  is  effectuall ;  but 
after  his  decease  the  grant  of  the  rent  charge  is  void,  as  to  charge  the  land,  for  he 
which  hath  the  land  by  survivor  shal  hold  the  whole  land  discharged.  And  the 
cause  is,  for  that  he  which  surviveth  claimeth  and  hath  the  land  by  the  survivor, 
and  hath  not,  nor  can  claime  anything  by  descent  from  his  companion,"  &c. 

Sect.  287  :  "  Also,  if  there  bee  two  joyntenants  of  land  in  fee-simple  within  a 
borough,  where  lands  and  tenements  are  devisable  by  testament,  and  if  the  one  of  the 
said  two  joyntenants  deviseth  that  which  to  him  belongeth  by  his  testament,  &c.,  and 
dieth,  this  devise  is  voide.  And  the  cause  is,  for  that  no  devise  can  take  effect  till 
after  the  death  of  the  devisor,  and  by  his  death  all  the  land  presently  commeth  by 
the  law  to  his  companion,  which  surviveth,  by  the  survivor ;  the  which  hee  doth  not 
claime,  nor  hath  anything  in  the  land  by  the  devisor,  but  in  his  owne  right  by  the 
survivor  according  to  the  course  of  law,  &c.,  and  for  this  cause  such  devise  is  void." 

1218]  In  the  Matter  of  Richard  Bulmer  and  Joseph  Bulmer,  Bankrupts.  Ex 
parte  Johnson.  Before  the  Lord  Chancellor  Lord  Cranworth.  Feb.  26, 
March  16,  May  7,  1853. 

[S.  C.  22  L.  J.  Bk.  Go.] 

Messrs.  B.,  shipowners  at  South  Shields,  had  dealings  with  K.  &  Co.,  bankers  in 
London  :  the  course  of  dealing  was,  that  Messrs.  B.  drew  bills  on  K.  &  Co.  which 
K.  &  Co.  accepted  for  the  accommodation  of  Messrs.  B.,  and  in  order  to  provide  for 
the  payment  of  these  acceptances  Messrs.  B.  remitted  to  K.  &  Co.  cash  and  deposited 
with  them  bills  payable  to  Messrs.  B.,  and  the  amount  of  these  bills  was  received 
by  K.  &  Co.  and  placed  by  them  to  the  credit  of  Messrs.  B.'s  ca.sh  account :  both 
firms  became  bankrupt,  K.  &  Co.  in  July  1812,  and  Messrs.  B.  in  August  of  the 
same  year  :  there  was  then  a  large  balance  owing  by  Messrs.  B.  to  K.  &  Co.  on  the 
cash  account,  K.  Si  Co.  being  also  liable  to  a  large  amount  upon  bills  accepted  by 
them  for  the  accommodation  of  Messrs.  B.  and  having  in  their  hands  bills,  also  to 
a  large  amount,  deposited  with  them  by  Messrs.  B.  to  provide  for  the  payment  of 
such  acceptances  :  before  any  dividend  was  declared  upon  the  estate  of  K.  &  Co. 
their  assignees  realized  from  the  deposited  bills  more  than  sufficient  to  liquidate 
the  cash  balance  due  from  Messrs.  B.  :    the  holders  of  the  accommodation  bills 
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proved  against  both  estates  and  were  fully  paid,  receiving  from  each  estate  at 
different  times  dividends  to  the  amount  of  ten  shillings  in  the  pound  :  the  sum 
thus  paid  in  dividends  by  the  estate  of  K.  &  Co.  exceeded  by  above  £6000  the 
total  sum  realized  from  the  deposited  bills :  no  debt  was  proved  or  attempted  to 
be  proved  by  the  estate  of  K.  &  Go.  against  the  estate  of  Messrs.  B.  until  1847, 
when  a  further  portion  of  the  outstanding  estate  of  Messrs.  B.  was  realized  l)ut  to 
an  amount  insufficient  to  complete  a  pajmient  of  twenty  shillings  in  the  pound  to 
their  creditors  exclusively  of  K.  A:  Co.  Held,  on  a  claim  being  made  on  behalf  of 
the  estate  of  K.  &  Co.  for  that  purpose,  that  the  assignees  of  K.  &  Co.  were  entitled 
to  prove  as  a  debt  due  from  the  estate  of  Messrs.  B.  the  amount  of  the  cash  balance 
and  also  the  £6000,  and  that  in  respect  of  the  £6000  and  until  thereby  the  same 
was  repaid,  they  were  entitled  to  the  benefit  as  to  any  future  dividends  of  the 
proofs  made  against  the  estate  of  Messrs.  B.  by  the  accommodation  bill-holders. 
Held,  also,  that  the  cash  balance  was  not  liquidated  by  the  receipt  of  the  larger 
sum  from  the  deposited  securities  by  the  assignees  of  K.  cV;  Co.  previously  to  the 
declaration  of  the  first  dividend,  they  being  entitled  under  the  circumstances  of 
the  case  to  appropriate  the  sum  so  received  in  the  way  they  considered  most 
beneficial  to  their  estate  ;  and  that  as  to  the  right  of  the  assignees  of  K.  &  Co.  to 
stand  in  the  place  of  the  bill-holders,  the  case  fell  within  the  provisions  of  the 
Statute  49  Geo.  HI.  c.  121. 

The  general  doctrine  is,  that  a  creditor  holding  a  security  is  entitled  to  apply  it  in 
discharge  of  whatever  liability  of  the  bankrupt  debtor  he  may  think  fit. 

Where  two  firms  deal  together,  one  making  payments  for  and  accepting  bills  for  the 
accommodation  of  the  other  and  receiving  cash  and  bills  from  the  accommodated 
firm  by  way  of  payment  of  and  security  for  the  outlay  and  liabilities  made  and 
incurred,  the  question  how  the  proceeds  of  the  bills  so  remitted  are  to  be  applied 
must  depend  on  the  contract  of  the  parties  express  or  implied. 

In  a  case  where  in  the  absence  of  express  contract  the  course  of  dealing  might  have 
led  to  the  presumption  that  the  agreement  between  the  parties  was  that  the 
proceeds  of  each  bill  as  it  was  paid  should  be  applied  as  far  as  it  would  go  in 
discharge  of  the  cash  balance,  this  presumption  was  not  held  to  extend  to  the  event 
of  Ijankruptcy,  or  to  establish  anj''  agreement  which  prevented  the  party  who  was 
in  the  position  of  a  surety  from  insisting  against  the  bankrupt  principal  on  the 
same  rights  on  which  he  might  have  insisted  in  the  absence  of  contract. 

This  was  an  appeal  in  the  form  of  a  special  case  in  bankruptcy,  by  the  assignees 
of  Messrs.  Bulmer,  from  an  order  made  on  the  1st  February  1850,  by  the  [219] 
Vice-Chancellor  Knight  Bruce,  sitting  in  bankruptcy.  The  following  statement  of 
facts  is  taken  from  the  special  case. 

Messrs.  Kensington  &  Co.  carried  on  business  in  London  as  bankers,  and  on  the 
22d  July  1812  became  bankrupt:  on  the  6th  August  of  the  same  year  Messrs. 
Richard  &  Joseph  Bulmer,  who  carried  on  business  at  South  Shields  as  shipowners 
and  who  had  dealt  with  Messrs.  Kensington  &  Co.  as  their  bankers  in  London,  also 
became  bankrupt. 

Li  the  course  of  the  dealings  between  the  two  firms  and  in  pursuance  of  an 
arrangement  in  that  behalf,  Messrs.  Bulmer  from  time  to  time  drew  bills  of  exchange 
on  Messrs.  Kensington  &  Co.  to  a  very  large  amount,  which  bills  were  accepted  by 
Messrs.  Kensington  &  Co.  for  the  accommodation  of  Messrs.  Bulmer.  To  enable 
Messrs.  Kensington  &  Co.  to  take  up  and  pay  the  said  bills  when  at  maturity  or  to 
reimburse  themselves  for  what  they  paid  on  account  thereof,  Messrs.  Bulmer  from 
time  to  time  remitted  to  Messrs.  Kensington  &  Co.  cash,  and  deposited  with  them 
bills  of  exchange  payable  to  Messrs.  Bulmer  or  their  order  and  indorsed  liy  them, 
which  last-mentioned  bills  were  held  by  Messrs.  Kensington  &  Co.  until  the  same 
respectively  arrived  at  maturity,  when  they  received  the  amounts  thereof ;  and 
according  to  the  course  of  dealing  between  the  two  [220]  firms,  the  said  remittances 
of  cash  and  the  proceeds  of  such  last-mentioned  bills  were,  on  the  .same  being  received 
respectiveh',  from  time  to  time  placed  to  the  credit  of  Messrs.  Bulmer  in  their  cash 
account  with  Messrs.  Kensington  &  Co. 

An  account  was  kept  between  the  two  firms  of  all  their  dealings  and  transactions, 
and  Messrs.  Kensington  &  Co.  from  time  to  time  forwarded  to  Messrs.  Bulmer  a 
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statement  of  such  account  made  up  to  the  30th  June  and  the  31st  December  in  each 
year,  and  such  halfyearly  statement  of  account  was  divided  into  two  portions ;  in 
one  of  these  (being  the  cash  account)  Messrs.  Kensington  &  Co.  del)ited  themselves 
with  the  amount  of  all  cash  received  Ijy  them  and  all  matured  bills  paid  to  them  on 
account  of  Messrs.  Bulmer,  and  took  credit  for  all  payments  made  by  Messrs. 
Kensington  iV  Co.  on  account  of  Messrs.  Bulmer,  and  upon  such  account  a  balance 
was  struck  ;  and  in  the  other  portion  of  the  account  a  statement  was  made  of  all  the 
bills  deposited  with  Messrs.  Kensington  &  Co.  for  the  purposes  aforesaid  which  had 
not  arrived  at  maturity,  and  per  cmtrh  a  statement  of  all  the  bills  accepted  by  Messrs. 
Kensington  i'^:  Co.  for  the  accommodation  of  Messrs.  Bulmer  then  outstanding,  but 
no  balance  was  struck  on  such  last-mentioned  portion  of  the  said  account.  The  last 
of  such  cash  and  bill  accounts  was  rendered  on  the  30th  June  1812. 

At  the  time  of  the  bankruptcy  of  Messrs.  Kensington  &  Co.  the  sum  of 
£7511,  14s.  Id.  was  due  to  that  firm  from  Messrs.  Bulmer  upon  the  cash  account 
between  them,  and  at  the  same  time  Messrs.  Kensington  &  Co.  were  liable  to  a  large 
amount  upon  bills  accepted  by  them  as  aforesaid  for  or  on  account  of  Messrs.  Bulmer 
which  had  not  arrived  at  maturity,  and  Messrs.  Kensington  &  Co.  held  in  their  hands 
bills  to  a  large  amount  deposited  [221]  with  them  by  Messrs.  Bulmer  for  or  towards 
enabling  Jlessrs.  Kensington  &  Co.  to  provide  for  the  payment  of  such  acceptances. 

Between  the  2 2d  July  1812  and  the  6th  August  1812  (the  date  of  the  bankruptcy 
of  Messrs.  Bulmer)  the  assignees  of  Messrs.  Kensington  &  Co.  received  on  account  of 
Messrs.  Bulmer  divers  sums  amounting  together  to  £5016,  lis.  Id.,  thereby  reducing 
the  cash  balance  due  from  Messrs.  Bulmer  at  the  date  of  their  bankruptcy  to 
£2495,  3s. 

Among  the  bills  which  Messrs.  Kensington  &  Co.  had  before  their  bankruptcy 
accepted  for  the  accommodation  of  Messrs.  Bulmer,  were  four  bills  for  several  sums 
amounting  together  to  £3921,  Is.  7d.,  which  at  the  bankruptcy  of  Messrs.  Kensing- 
ton &  Co.  were  held  by  debtors  of  that  firm  and  which  ariived  at  maturity  in  August 
and  September  1812,  and  which  were  under  the  proceedings  in  the  bankruptcy 
allowed  in  full  on  account  by  way  of  set-off  to  such  debtors.  The  amount  of  the 
accommodation  bills  accepted  as  aforesaid,  which  were  immatured  at  the  bankruptcy 
of  Messrs.  Kensington  &  Co.  but  arrived  at  maturity  before  the  5th  September  1812, 
was  £60,900. 

Between  the  6th  August  1812,  the  date  of  the  bankruptcy  of  Messrs.  Bulmer,  and 
the  25th  December  1812,  the  assignees  of  Messrs.  Kensington  &  Co.  received  or 
realized  from  bills  remitted  to  or  deposited  with  Messrs.  Kensington  &  Co.  prior  to 
their  bankruptcy  by  Messrs.  Bulmer,  sums  amounting  together  to  £5215,  14s.  6d., 
the  first  of  which  sums  was  received  on  the  5th  September  1812.  Between  the  25th 
December  1812  and  the  30th  June  1813,  the  assignees  of  Messrs.  Kensington  &  Co. 
had  further  received  or  realized  from  bills  deposited  with  them  prior  to  their  bank- 
ruptcy by  Messrs.  [222]  Bulmer,  sums  amounting  together  to  the  further  sum  of 
£3267,  17s.,  which  made  with  the  aforesaid  sum  ,£5215,  14s.  6d.  the  total  sum  of 
£8483,  lis.  6d.  The  result  of  this  was,  that  if  the  sum  of  £8483,  lis.  6d.  had  been 
placed  to  the  credit  of  Messrs.  Bulmer  in  the  cash  account  between  the  two  firms, 
and  Messrs.  Bulmer  had  been  debited  in  such  account  with  the  said  sum  of 
£3921,  Is.  7d.,  such  account  would  on  the  29th  June  1813  have  shewn  a  cash  balance 
greatly  in  favour  of  Messrs.  Bulmer. 

The  holders  of  the  bills  accepted  by  Messrs.  Kensington  &  Co.  for  the  accom- 
modation of  Messrs.  Bulmer  and  which  were  outstanding  at  the  time  of  their  bank- 
ruptcy (other  than  the  holders  of  the  said  four  bills  paid  by  way  of  set-off),  proved 
the  bills  held  by  them  against  both  the  estate  of  Messrs.  Kensington  &  Co.  and  the 
estate  of  Messrs.  Bulmer,  and  such  bill-holders  received  in  the  years  1812  and  1813 
two  dividends  of  five  shillings  iu  the  pound  each  out  of  the  estate  of  Messrs.  Bulmer 
upon  such  last-mentioned  proofs. 

On  the  30th  June  1813,  a  dividend  of  six  shillings  in  the  pound  was  declared 
upon  the  estate  of  Messrs.  Kensington  &  Co.,  and  thereupon  the  said  bill-holders 
received  in  dividends  upon  their  proofs  against  the  estate  of  Messrs.  Kensington  & 
Co.  £21,114,  19s.  4d.  At  the  time  when  such  dividend  was  declared  and  paid,  the 
assignees  of  Messrs.  Kensington  &  Co.  had  realized  from  the  securities  which  had 
been  deposited  by  Messrs.  Bulmer  to  or  with  Messrs.  Kensington  &  Co.  prior  to  their 
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bankruptcy  the  said  sum  of  £8483,  lis.  6d.  only.  On  the  27th  November  1813,  a 
second  dividend  of  one  shilling  in  the  pound  was  declared  upon  the  estate  of  Messrs. 
Kensington  &  Co.,  and  the  said  bill-holders  received  a  further  dividend  of 
£3519,  3s.  2d.,  making  with  the  former  pay-[223]-ments  £24,634,  2s.  6d.  At  the 
time  when  such  second  dividend  was  declared  and  paid,  the  assignees  of  Messrs. 
Kensington  &  Co.  had  i-ealized  from  the  said  deposited  securities  the  further  sum  of 
£2132,  15s.  4d.,  making  in  all  £10,616,  6s.  lOd. 

The  assignees  of  Messrs.  Kensington  &  Co.,  in  1814  and  1815,  received  from  the 
assignees  of  Messrs.  Buliner,  under  circumstances  not  appearing,  the  proceeds  of  four 
bills  of  exchange  amounting  together  to  £5000,  and  forming  part  of  the  estate  of 
Messrs.  Bulmer,  and  also  the  proceeds  of  several  other  bills,  amounting  in  the 
aggregate  to  £3223,  9s.  2d.,  being  part  of  the  estate  of  Messrs.  Bulmer.  At  that 
time  it  was  expected  by  Messrs.  Bulmer's  assignees  that  the  estate  of  Messrs.  Bulmer 
would  pay  twenty  shillings  in  the  pound :  and  the  assignees  of  Messrs.  Kensington 
&  Co.  dealt  with  the  proceeds  thus  received  in  exactly  the  same  manner  as  with  the 
proceeds  of  the  deposited  securities. 

On  the  29th  August  1815,  a  third  dividend  of  three  shillings  in  the  pound 
(making  with  the  former  dividends  ten  shillings  in  the  pound),  was  declared  upon 
the  estate  of  Messrs.  Kensington  &  Co.,  and  the  said  bill-holders  received  a  further 
dividend  of  £10,557,  making  with  the  two  former  payments  £35,191,  12s.  2d.  At 
the  time  when  such  third  dividend  was  declared,  the  assignees  of  Messrs.  Kensington 
&  Co.  had  since  the  declaration  of  the  second  dividend  received  the  sum  of 
£10,361,  16s.  8d.  in  manner  following,  namely,  from  the  said  securities  deposited 
before  their  bankruptcy  £3143,  14s.  2d.,  by  the  proceeds  of  the  said  four  bills  of 
exchange  amounting  to  £5000  remitted  to  them  as  aforesaid  the  said  sum  of  £5000, 
and  by  the  said  other  remittances  made  in  1815,  £2218,  2s.  6d.,  part  of  the  said  sum 
of  £3223,  9s.  2d. 

[224]  The  total  amount  realized  after  the  bankruptcy  of  Messrs.  Bulmer  ]>y  the 
assignees  of  Messrs.  Kensington  &  Co.  from  the  securities  deposited  with  that  firm 
prior  to  their  bankruptcy,  and  from  the  remittances  received  by  the  assignees  in  1814 
and  1815  from  the  assignees  of  Messrs.  Bulmer,  previous  to  the  payment  of  the  said 
sum  of  £35,191,  12s.  2d.  in  dividends  to  the  said  bill-holders,  was  £20,979,  3s.  6d.  ; 
and  the  assignees  of  Messrs.  Kensington  &  Co.  since  the  payment  of  the  third 
dividend  realized  from  the  securities  deposited  with  that  firm  prior  to  their  bank- 
ruptcy, and  from  the  residue  of  the  said  bills  for  £3223,  9s.  2d.,  further  sums  making 
together  with  the  said  sum  of  £20,979,  3s.  6d.  the  sum  of  £26,300,  13s.  8d.  ;  and  a 
further  sum  of  £2117,  14.s.  2d.  ought  to  have  been  received  by  them  out  of  the 
proceeds  of  the  securities  deposited  with  them  by  Messrs.  Bulmer. 

If  the  sums  of  £26,300,  13s.  8d.  received,  and  £2117,  14s.  2d.  which  ought  to 
have  been  received,  were  deducted  from  the  £35,191,  12s.  2d.  paid  in  dividends  to 
the  said  bill-holders,  there  would  remain  a  sum  of  £6773,  4s.  4d.  paid  by  the  estate 
of  Messrs.  Kensington  &  Co.  to  the  bill-holders  over  and  above  the  value  of  the 
securities  deposited  or  remitted  by  Messrs.  Bulmer. 

The  said  bill-holders  received  twenty  shillings  in  the  pound  upon  the  amount  of 
the  bills,  and  the  proofs  made  by  them  amounting  to  £72,126,  10s.  were  still  standing 
on  the  proceedings  under  the  commission  against  Messrs.  Bulmer. 

In  1847,  a  sum  of  about  £3000  was  realized  out  of  the  outstanding  estate  of 
Messrs.  Bulmer,  and  became  applicable  to  the  payment  of  costs  and  of  unsatisfied 
claims  against  their  estate,  but  was  insufficient  for  completing  the  payment  of  twenty 
shillings  in  the  pound  to  [225]  their  unpaid  creditors,  exclusively  of  any  claim  on 
behalf  of  the  estate  of  Messrs.  Kensington  &  Co. 

Exclusively  of  any  claim  on  behalf  of  the  estate  of  Messrs.  Kensington  &  Co.,  two 
other  persons  claimed  to  prove  debts  amounting  to  £2240,  16s.  8d.  against  the  estate 
of  Messrs.  Bulmer,  and  the  £3000  was  insufficient  to  pay  to  such  persons  and  the 
persons  entitled  to  receive  dividends  upon  proofs  already  made,  twenty  shillings  in 
the  pound  on  the  amount  of  their  debts. 

The  assignees  of  Messrs.  Kensington  &  Co.  never  proved  or  attempted  to  prove 
under  the  commission  against  Messrs.  Bulmer  any  debt  as  due  and  owing  from  the 
estate  of  Messrs.  Bulmer  to  the  estate  of  Messrs.  Kensington  &  Co.  until  the  month 
of  April  1847  ;  but  it  did  not  appear  that  anything  had  taken  place  to  render  length 
of  time  important  or  material. 
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On  the  19th  April  1^4"  Patrick  Johnson,  the  official  assignee  of  the  estate  of 
Messrs.  Kon.sington  &  Co.,  applied  hy  petition  to  Mr.  Commissioner  Ellison  at 
Newcastle,  to  prove  under  such  commission  as  a  debt  due  from  the  estate  of  Bulmer 
to  the  estate  of  Messrs.  Kensington  it  Co.,  a  sum  of  £13,189,  8s.  lid.,  being  the 
aggregate  of  the  sums  of  £2i95,  3s.  the  cash  balance  due  from  Messrs.  Bulmer  to  Messrs. 
Kensington  iV;  Co.,  £3921,  is.  7d.  the  amount  of  the  four  bills  held  by  debtors  of  Messrs. 
Kensington  \:  Co.,  and  £6773,  4s.  4d.  the  excess  of  payments  to  the  said  bill-holders 
above  the  amount  realized  by  the  bills  as  before  stated,  and  claiming  in  the  case  of  the 
last-mentioned  sum  to  be  entitled  to  stand  in  the  place  of  the  .said  bill-holders  who  had 
proved  as  to  dividends  and  all  other  rights  under  the  commission.  The  Commissioner 
however  rejected  the  proof  and  claim,  because,  as  to  the  sums  of  £2495,  3s.  [226]  and 
£3921,  Is.  7d.,  he  was  of  opinion  that  those  debts  had  been  in  fact  extinguished  by 
the  receipt  of  a  larger  sum  by  the  assignees  of  Messns.  Kensington  &  Co.  between  the 
6th  August  1812,  the  date  of  the  commission  against  Messrs.  Bulmer,  and  the  month 
of  January  1813,  out  of  the  proceeds  of  the  negotiable  securities  remitted  by  Messrs. 
Bulmer,  in  the  hands  of  Messrs.  Ken.sington  &  Co.,  on  the  6th  Augu.st  1812  ;  and  as 
to  the  sum  of  £6773,  4s.  4d.,  he  was  of  opinion  that  the  Petitioner,  as  representing 
the  estate  of  Messrs.  Kensington  it  Co.,  was  not  a  person  who,  at  the  issuing  of  the 
commission  against  Messrs.  Bulmer,  as  surety  or  liable  for  any  debt  of  the  bankrupts, 
had  paid  the  debt  or  any  part  thereof  in  discharge  of  the  whole,  and  that  he  was 
therefore  neither  entitled  to  stand  in  the  place  of  the  said  bill-holders  in  respect  of 
their  proofs,  or  to  prove  the  said  demand  as  a  debt  under  the  commission,  within  the 
meaning  of  the  statutes  in  that  case  made  and  provided. 

In  consequence  of  thisdecision  P.  Johnson,  on  the  16th  November  1848,  presented 
a  petition  to  the  Vice-Chancellor  Knight  Bruce,  sitting  in  bankruptcy,  praying  that 
the  Petitioner  might  be  at  liberty  to  call  a  meeting  under  the  commission  against 
Messrs.  Bulmer,  in  order  that  the  Petitioner  might  prove  and  establish  his  claims  in 
respect  of  the  said  debts  or  sums  of  £2495,  3s.,  £3921,  Is.  7d.,  and  £6773,  4s.  4d.,  and 
that  as  to  the  sum  of  £6773,  4s.  4d.,  or  such  other  sum  as  should  appear  to  have  been 
paid  by  the  estate  of  Messrs.  Kensington  &  Co.  in  dividends  to  the  said  bill-holders, 
the  Petitioner  might  be  permitted  to  stand  in  the  place  of  the  said  bill-holders  as  to 
the  dividends  and  all  other  rights  under  the  commission,  and  that  the  Petitioner 
might  prove  and  establish  his  claims  accordingly  ;  or  that  the  Petitioner  might  be 
declared  entitled  to  the  benefit  of  the  proofs  made  by  the  said  bill-holders  under  the 
commission,  and  [227]  to  receive  dividends  out  of  the  estate  of  Messrs.  Bulmer  to  the 
extent  of  the  said  sum  of  £13,189,  8s.  lid.  or  such  other  sum  as  should  appear  just, 
and  that  the  assignees  under  the  commission  might  be  ordered  to  pay  such  dividends 
accordingly  ;  and  that  the  costs  of  and  incidental  to  the  application  might  be  paid  out 
of  the  estate  of  the  bankrupts. 

This  petition  came  on  to  be  heard  before  the  Yice-Chancellor,  and  His  Honour 
made  an  order  thereon  dated  the  1st  February  1850,  declaring  that  the  assignees  of 
Messrs.  Kensington  it  Co.  were  entitled  to  apply,  and  ought  to  be  considered  to  have 
applied,  the  sum  of  £26,300,  13s.  8d.,  received  by  them  as  above  mentioned,  in  or 
towards  discharging  or  exonerating  the  estate  of  Messrs.  Kensington  &  Co.  from  the 
acceptances  they  were  under  for  Messrs.  Bulmer  at  the  time  of  issuing  the  commission 
of  bankruptcy  against  Messrs.  Bulmer ;  and  therefore  ordering  that  the  Petitioner 
should  be  at  liberty  to  go  in  under  the  commission  against  Messrs.  Bulmer,  and 
tender  and  make  such  amount  of  proof  as  he  might  be  able  to  establish  in  respect  of 
the  cash  balance  of  £2495,  3s.,  and  in  respect  of  £3921,  Is.  7d.  or  such  other  amount 
as  he  might  be  able  to  establish  to  have  been  paid  in  full  by  way  of  set-off  in  respect 
of  the  four  bills  of  exchange  before  mentioned,  and  be  admitted  a  creditor  for  what 
he  should  so  prove  and  be  paid  a  dividend  or  dividends  thereon  until  he  should  stand 
on  an  equality  with  the  other  creditors  of  the  said  bankrupts,  and  that  the  Com- 
missioner should  receive  and  admit  such  proof  accordingly,  but  without  prejudice  to 
any  dividend  or  dividends  which  might  have  been  already  declared  ;  and  further 
declaring  that  if  any  further  dividend  or  dividends  should  be  declared,  the  Petitioner 
was  entitled  to  the  benefit  of  the  proofs  made  by  the  said  bill-holders  against  Messrs. 
Bulmer,  to  the  extent  of  the  excess  of  the  dividends  paid  [228]  under  the  commission 
issued  against  Messrs.  Kensington  &  Co.  to  the  said  bill-holders  over  and  above  the 
sum  of  £26,300,  13s.  8d.  received,  and  the  sum  of  £2117,  14s.  2d.  which  might  have 
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been  recei\ed  by  the  assignees  of  Messrs.  Kensington  &  Co.  as  above  mentioned  ;  and 
ordering  that  the  Petitioner  should  be  at  liberty  to  go  in  before  the  Commissioner 
and  tender  and  make  such  amount  of  proof  as  he  could  establish  in  respect  of  such 
excess,  and  be  paid  any  further  dividends  which  might  become  payable  upon  such 
proofs  made  by  the  said  bill-holders  until  such  claim  or  demand  should  be  satisfied, 
and  that  the  Commissioner  should  also  receive  and  admit  such  proof  accordingly. 

The  assignees  of  Messrs.  Bulmer  being  dissatisfied  with  this  order,  appealed  to  the 
Lord  Chancellor.  The  questions  raised  by  the  special  case  were, — First,  whether,  under 
the  circumstances,  the  receipt  by  the  a.ssignees  of  Messrs.  Kensington  &  Co.  of  the 
several  sums  amounting  to  £84:83,  lis.  6d.  after  the  bankruptcy  of  Messrs.  Bulmer 
and  before  the  declaration  of  the  first  dividend  on  the  estate  of  Messrs.  Kensington 
&  Co.,  operated  in  law  as  a  satisfaction  of  the  said  sums  of  X2495,  3s.  and  £3921,  Is. 
7d.  which  were  due  from  the  estate  of  Messrs.  Bulmer  to  the  estate  of  Messrs. 
Kensington  &  Co.,  or  whether  the  assignees  of  Messrs.  Kensington  &  Co.  were 
entitled  to  retain  the  said  sums,  amounting  to  £8483,  lis.  6d.,  for  the  purpose  of  the 
same  being  applied  towards  indemnifying  the  estate  of  Messrs.  Kensington  &  Co.  in 
respect  of  the  dividends  afterwards  paid  thereout  to  the  said  bill-holders  :  Secondly, 
if  the  said  sums  of  £2495,  3s.  and  £3921,  is.  7d.  were  not  satisfied  in  the  manner 
mentioned  in  the  first  question,  then,  whether  the  receipt  by  the  assignees  of  Messrs. 
Kensington  &  Co.  in  the  years  1814  and  1815  of  the  said  sums  amounting  to  £5000 
and  £2218,  2s.  6d.  operated  [229]  in  law  as  a  satisfaction  of  the  said  sums  of  £2495, 
3s.  and  £3921,  Is.  7d.,  or  whether  the  assignees  of  Messrs.  Kensington  &  Co.  were 
entitled  to  apply  the  said  sums  amounting  to  £5000  and  £2218,  2s.  6d.  towards 
indemnifying  the  estate  of  Messrs.  Kensington  &  Co.  in  respect  of  the  dividends  paid 
thereout  to  the  said  bill-holders  :  Thirdly,  whether  the  official  assignee  of  Messrs. 
Kensington  &  Co.  was  entitled  to  any  benefit  of  the  proofs  made  by  the  said  bill- 
holders  against  the  estate  of  Messrs.  Bulmer :  and,  Fourthly,  if  the  third  question  was 
answered  in  the  affirmative,  then,  whether  the  official  assignee  of  Messrs.  Kensington 
&  Co.  was  entitled  to  receive  all  future  dividends  on  the  whole  amount  of  the  said 
proofs  until  the  estate  of  Messrs.  Kensington  &  Co.  should  be  reimbursed  what 
remained  due  to  such  estate  in  respect  of  the  sum  of  £35,191,  12s.  2d.  (being  the 
amount  of  the  dividends  paid  out  of  such  estate  to  the  holders  of  the  said  accommoda- 
tion bills),  or  whether  such  assignee  was  entitled  to  receive  all  future  dividends  on  so 
much  only  of  the  said  proofs  as  was  equal  to  the  said  sum  of  £35,191,  12s.  2d.  until 
such  estate  should  be  reimbursed  as  aforesaid,  or  whether  such  assignee  was  entitled 
to  receive  all  future  dividends  on  so  much  only  of  the  said  proofs  as  was  equal  in 
amount  to  the  sum  remaining  due  to  the  estate  of  Messrs.  Kensington  &  Co.  in 
respect  of  the  said  sum  of  £35,191,  12s.  2d.  after  applying  in  reduction  thereof  the 
proceeds  of  all  securities  and  other  receipts  properly  applicable  to  that  purpose. 

The  case  was  fully  argued  before  Lord  Truro  when  Lord  Chancellor,  in  December 
1851,  but  his  Lordship  had  not  delivered  judgment  at  the  time  when  he  resigned  the 
Great  Seal.  The  parties  having  declined  to  accept  his  Lord.ship's  judgment  after  his 
retirement,  the  appeal  now  came  on  to  be  reheard. 

[230]  Mr.  Wigram  and  Mr.  Goldsmid,  for  the  Appellants.  As  to  the  proof  in  respect 
of  the  cash  balance  of  £2495,  3s.,  and  the  £3921,  Is.  7d.,  the  amount  of  the  four  bills 
which  came  under  the  same  head,  they  contended  that  these  amounts  must  be 
considered  as  liquidated  by  the  receipt  by  the  assignees  of  Messrs.  Kensington  &  Co. 
of  the  £8483,  lis.  6d.  previously  to  the  30th  June  1813  ;  that  the  course  of  dealing 
between  the  firms  shewed  that  it  was  the  duty  of  the  assignees  of  Messrs.  Kensington 
&  Co.  to  apply  the  proceeds  of  each  bill  as  received,  in  diminution  of  the  cash 
balance  due  by  Messrs.  Bulmer;  that  the  cases  of  Ex  parte  Hunter  (6  Ves.  94),  E.r 
parte  Havard  (Cooke's  Bankrupt  Laws,  vol.  L  p.  120),  Ex  j)arte  ArUey  (Cooke's 
Banknrpt  Laws,  vol.  L  p.  122),  which  had  been  relied  on  by  the  other  side  before  the 
Vice-Chancellor,  related  to  unrealized  securities,  and  did  not  apply  to  the  present  case. 

As  to  the  right  of  the  official  assignee  of  Messrs.  Kensington  &  Co.,  to  the  benefit 
of  the  proofs  made  by  the  bill-holders  under  the  commission  against  Messrs.  Bulmer, 
they  contended  that  the  case  did  not  fall  within  the  Statute  49  Geo.  IIL  c.  121,  s.  8, 
and  that  as  to  any  supposed  equity  independent  of  the  statute,  none  such  existed  ; 
Ex  parte  MattJmvs  (6  Ves.  285),  Capis  v.  MidJktm  (Turn.  &  R.  224),  this  latter 
authority  being  opposed  to  Ex  parte  Greemvood  (Buck,  323),  relied  upon  by  the  other 
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side  ;  that  at  all  events  the  assignee  of  Messrs.  Kensington  &  Co.  could  only  prove 
for  the  balance  remaining  due  after  realizing  the  securities,  Ex  parte  Bnmskill 
(4  Dea.  &  Ch.  442).  They  al.so  insisted  that  the  estate  of  Messrs.  Kensington  &  Co. 
must  account  to  the  estate  of  Messrs.  Hulmerfor  the  [231]  bills  remitted  in  1814  and 
1815,  such  remittance  being  under  the  circumstances  a  breach  of  trust ;  Bxparie  Bolton 
(1  Dea.  iV-  Ch.  ■).")(;),  /'///)■/■  V.  Fi/ler  (3  Beav.  5.')0),  Jrmitaffe  v.  Baldivin  {o  Beav.  278), 
The  Attorneii-Gi'neml  v.  The  Corporation  of  Leireder  {1  Beav.  176),  Friddi/  v.  Base  {3 
Mer.  86),  Biirri,lr/e  v.  Bow  (1  Y.  &  C.  C.  C.  183). 

The  following  cases  were  al.so  mentioned  ;  Bx  parte  Marshal  (1  Atk.  129),  Ex  parte 
Saiiiinon  (1  Dea.  *  Ch.  564),  Ex  parte  Soper  {i  Dea.  &  Ch.  569),  Ex  parte  Bawson 
(Jacob,  274),  Smith  v.  Jf'iqley  (3  Moore  &  S.  174),  Soutten  v.  Soutten  (5  B.  &  A.  852), 
HoothY.  Booth  (I  Beav.  125). 

Mr.  Ru.ssell  and  Mr.  Pryor,  for  the  official  assignee  of  Messrs.  Kensington  &  Co., 
supported  the  order  appealed  from.  They  contended  that  the  assignees  of  Messrs. 
Kensington  &  Co.  had  a  clear  right  to  apply  every  security  which  they  held  in  the 
manner  most  beneficial  to  themselves  ;  Ex  parte  Hunter  (6  Ves.  94),  Ex  parte  JVariwj 
(19  Ves.  345  ;  2  Rose,  182),  Ex  parte  Havard  and  Ex  jMrte  Arklei)  (Cooke's  Bankrupt 
I.aws,  vol.  I.  pp.  120,  122;  Christian  on  Bankrupt  Law,  vol.  II.  pp.  404,  405):  that 
the  distinction  sought  to  be  drawn  between  the  present,  and  the  cases  of  Ex  parte 
Harard  and  Ex  parte  Arkleij  was  quite  immaterial.  They  also  insisted,  that  the  surety 
))eing  entitled  to  stand  in  the  place  of  the  creditor,  the  order  was  correct  in  giving  to 
the  estate  of  Messrs.  Kensington  &  Co.  the  benefit  of  proofs  made  by  the  bill- 
holders  ;  Ex  parte  Greenwood  (Buck,  323),  Ex  parte  Brook  (2  Rose,  334);  that  Copis  v. 
Mi(l<lleton  (Turn.  &  R.  224)  did  not  touch  the  case. 

[232]  They  also  mentioned  and  commented  on.  Butchery.  Churchill  (14  Ves.  567), 
Ex  parte  Turner  (3  Ves.  243),  Simsm  v.Inffham  (2  B.  &  C.  65),  Pease  v.  Hirst  (10  B.  & 
C.  122),  Henniker  v.  JFifjg  (4  Q.  B.  Rep.  792). 

Mr.  Wigram  replied. 

Ma//  7.  The  Lord  Chancellor.  This  is  a  petition  of  appeal  from  an  order  in 
bankruptcy,  made  by  Lord  Justice  Knight  Bruce  when  Vice-Chancellor :  it  was  heard 
by  Lord  Truro,  when  he  held  the  Great  Seal,  but  judgment  had  not  been  given  by 
his  Lordship  when  he  retired  ;  and  the  parties  having  refused  to  accept  his  judgment 
after  his  resignation,  the  case  was  necessarily  reheard  before  me. 

The  transactions  to  which  the  petition  relates  are  of  a  very  remote  date,  arising 
out  of  two  bankruptcies  in  the  year  1812.  On  the  22d  July  in  that  }'ear,  a  commis- 
sion of  bankrupt  issued  against  Kensington  &  Co.  who  were  liankers  in  London  ;  and 
on  the  6th  August  following,  a  commission  of  bankrupt  i.ssued  against  Buhner  &  Co. 
shipowners  at  South  Shields.  Kensington  &  Co.  and  Bulmer  &  Co.  were  both  duly 
found  and  declared  bankrupts.  Bulmer  &  Co.  had  dealt  largely  with  Kensington  & 
Co.,  employing  them  as  their  bankers.  The  present  appeal  coming  on  before  me 
under  the  provisions  of  the  sixteenth  section  of  the  Bankrupt  Law  Consolidation  Act, 
all  the  facts  are  stated  in  a  special  case,  to  which  therefore  I  will  refer,  in  order  to 
ascertain  the  nature  of  the  dealings  of  these  parties. 

His  Lordship  here  stated  the  several  facts  above  men-[233]-tioned  as  they  appeared 
on  the  special  ease;  and  after  reading  the  order  of  the  Vice-Chancellor  of  the  1st 
February  1 850,  proceeded  as  follows  : — 

The  question  which  I  have  to  decide  is,  whether  the  order  I  have  just  read  is 
correct.  The  assignees  of  Bulmer  &  Co.,  the  Appellants,  contend  that  it  is  erroneous  ; 
they  say  :  First,  as  to  the  two  sums  of  £2495,  3s.  and  £3921,  Is.  7d.,  making  together 
£6416,  4s.  7d.,  that  this  was  a  cash  balance,  and  must  be  treated  as  having  been 
liquidated  by  the  first  sums  received  from  the  deposited  securities,  and  so  that 
nothing  is  due  on  that  head  ;  Secondly,  they  .say,  that  the  bills  remitted  in  1814  and 
1815  after  the  bankruptcy  of  Bulmer  &  Co.,  were  remitted  under  an  erroneous 
impression  that  Bulmer  &  Co.  were  solvent,  and,  they  say  that  these  bills  constituted 
part  of  the  assets  of  Bulmer  &  Co.,  and  so  must  be  accounted  for  in  full  bv  the  estate 
of  Kensington  &  Co.  ;  and  Thirdly,  they  say,  that  the  assignee  of  Kensington  &  Co. 
cannot  be  admitted  to  prove  in  respect  of  what  their  estate  has  paid  to  the  bill- 
holders,  inasmuch  as  the  case  does  not  come  within  the  terms  of  the  statute  as  to 
sureties,  and  at  all  events  that  if  he  is  entitled  to  any  proof,  it  can  only  be  to  stand 
in  the  place  of  the  bill-holders  to  the  extent  of  a  proof  for  £6773,  4s.  4d. 
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With  respect  to  the  first  poiut,  the  proof  admitted  for  the  two  sums  making 
together  the  sum  of  £6-1:16,  4s.  7d.,  that  turns  on  the  question  whether  the  debt  due 
at  the  bankruptcy  of  Buhner  &  Co.  must  be  considered  as  having  been  liquidated  hy 
the  first  sums  which  came  to  the  hands  of  the  assignees  of  Kensington  &  Co. 
from  the  deposited  securities.  On  behalf  of  the  assignees  of  Bulmer  &  Co., 
it  was  argued  that  the  bills  deposited  with  Kensington  >\;  Co.  were  so  depositL><l 
in  order  thereby  to  meet  all  their  liabilities  on  account  of  Bulmer  &  Co.,  [234] 
and  so  that  the  first  sums  actually  realized  must  be  considered  as  liquidating 
the  earlier  debt ;  that  the  assignees  of  Kensington  iV  Co.  had  no  right  to  treat  the 
debt  as  continuing,  and  to  keep  the  proceeds  of  the  deposited  securities  as  a  fund  to 
meet  their  growing  liabilities  arising  from  their  accommodation  acceptances  ;  but 
this  is  a  proposition  which  those  now  representing  the  estate  of  Bulmer  &  Co. 
cannot  successfully  maintain.  Where  two  firms  deal  together  as  these  firms  dealt, 
the  one  making  payments  for  and  accepting  bills  for  the  accommodation  of  the 
other,  receiving  cash  and  bills  for  the  accommodated  firm  l)y  way  of  payment  of  and 
security  for  the  outlay  and  liabilities  made  and  incurred,  the  question  how  the 
proceeds  of  the  bills  so  remitted  by  way  of  security  are  to  be  applied,  must  depend 
on  the  contract  of  the  parties  expressed  or  implied.  If  there  is  any  express  stipula- 
tion on  the  subject,  that  must  of  course  prevail,  but  in  the  present  case  there  was  no 
express  stipulation  :  the  contract  of  the  parties  can  only  be  ascertained  by  reasoning 
backwards  from  their  acts,  by  seeing  what  their  conduct  has  been,  and  thence 
inferring  what  it  was  they  had  agreed  to  do.  The  course  of  dealing  is  stated  in  the 
case  thus ; — [His  Lordship  here  read  from  the  special  case  the  statement  on  this 
point,  as  above  set  out]  ;  and  the  question  is,  what  is  fairly  to  be  inferred  from  this 
course  of  dealing  as  to  the  terms  on  which  the  parties  had  agreed  to  deal. 

Bulmer  &  Co.'s  assignees  say  that  the  fair  presumption  is,  that  the  parties  had 
agreed  that  the  proceeds  of  each  bill  as  it  was  paid  should  be  applied  as  far  as  it 
would  go  in  discharge  of  the  cash  balance,  that  this  was  the  course  of  dealing  actually 
pursued,  and  must  therefore  be  assumed  to  have  been  followed  in  pursuance  of  actual 
contract.  This  propo.sition,  however,  though  to  a  great  extent  well  founded,  must 
yet  be  qualified.  So  long  as  [235]  both  firms  remained  solvent,  or  rather  apparently 
solvent,  there  was  no  reason  for  any  mode  of  applying  the  proceeds  of  the  bills 
deposited  by  Bulmer  »t  Co.,  other  than  that  actually  adopted.  Unless  there  was 
some  positive  stipulation  for  a  different  application  of  the  proceeds,  Kensington  &  Co. 
would  naturally,  I  might  almost  say  necessarily,  apply  them  as  the  case  finds  that 
they  were  applied,  that  is,  in  discharge  of  the  debt  due  to  them  from  time  to  time  ; 
there  was  no  other  rational  mode  of  keeping  such  an  account  between  parties  who 
supposed  each  other  to  be  solvent.  But  the  question  is,  whether  from  such  a  course 
of  dealing  it  is  reasonable  to  infer  an  agreement,  which  should  control  or  regulate 
the  mode  of  applying  the  proceeds  of  the  bills  in  the  event  of  bankruptcy,  an  agree- 
ment which  should  prevent  the  party  having  made  a  payment  as  surety,  from 
insisting  against  the  bankrupt  principle  on  the  same  rights  on  which  he  might  have 
insisted  in  the  absence  of  contract :  I  think  this  would  be  a  very  unreasonable 
inference.  The  bankruptcy,  first  of  Kensington  &  Co.,  and  then  of  Bulmer  Sc  Co.,  so 
completely  disturbed  all  the  arrangements  subsisting  between  them,  that  it  would  be 
unsafe  and  unjust  to  infer  from  what  had  been  done  previously  any  agreement  as  to 
what  should  be  done  in  a  state  of  circumstances  altogether  different. 

The  question  must  therefore  be  dealt  with  on  the  footing  of  there  being  in  the 
existing  state  of  things  no  special  agreement  regulating  the  appropriation  of  the 
fund ;  and  in  such  a  case  the  doctrine  of  the  Court  is  clear,  that  the  creditor  holding 
a  security  is  entitled  to  apply  it  in  discharge  of  whatever  liability  of  the  bankrupt  he 
may  think  fit.  The  authorities  referred  to  on  this  subject  in  the  argument  are 
conclusive  :  I  allude  particularly  to  the  case  of  Ex  parte  Hunter  (6  Ves.  94),  [236] 
and  to  the  two  cases  of  Ex  parte  Havanl  and  Ex  parte  Arkley  (Cooke's  Bankrupt 
Laws,  vol.  L  pp.  120,  122).  It  was  indeed  attempted  to  distinguish  the  present  case 
from  those  decisions,  because  here,  before  the  first  dividend  was  paid  under  the 
bankruptcy  of  Kensington  &  Co.,  namely,  on  the  30th  June  1813,  the  as.signees  of 
Kensington  &  Co.  had  realized  from  the  securities  a  sum  of  £8483,  lis.  6d.,  being 
more  than  suflScient  to  discharge  the  original  cash  balance  of  £6416,  4s.  7d.;  and  it 
was  contended  that  the  sum  so  realized  was  necessarily  applicable  to  the  liquidation 
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of  the  then  existing  debt,  that  at  the  times  of  the  receipt  of  the  sums  making  up  the 
£8483,  lis.  6(1.  there  was  no  certainty  that  Bulmer  &  Co.'s  estate  might  not  dis- 
charge all  the  acceptances,  and  so  that  Kensington  &  Co.  had  no  right  to  retain  cash 
actually  received  to  meet  what  was  only  a  possible  contingent  liability.  I  do  not, 
however,  feel  the  force  of  this  argument.  The  right  of  the  creditor  to  appropriate 
his  securities,  is  a  right  which  accrues  to  him  and  is  fixed  at  the  bankruptcy  of  his 
debtor,  and  must  be  regulated  by  the  state  of  the  account  then,  not  by  what  may  be 
its  state  at  any  subsequent  time.  To  say  that  the  creditor  may  at  the  bankruptcy  of 
his  debtor  appropriate  his  securities  to  whatever  part  of  the  debts  and  liabilities  of 
the  debtor  he  may  think  fit,  and  yet  to  say  that  he  must  apply  the  proceeds  when 
received  in  discharge  of  the  earlier  debt  is  to  assert  two  contradictory  propositions. 
If  Kensington  &:  Co.  had  not  become  bankrupt,  then,  on  the  bankruptcy  of  Bulmer  & 
Co.,  which  happened  on  the  6th  August  1812,  they  would  have  been  entitled  to  say, 
we  shall  hold  o\n-  securities  to  meet  our  accruing  liabilities  on  the  acceptances  and 
.shall  prove  for  our  cash  balance.  That  which  Kensington  &  Co.  might  have  said 
their  assignees  may  say  ;  they  were  entitled  on  the  bankruptcy  of  Bulmer  &  Co.  to 
hold  the  securities  to  meet  the  demands  arising  on  the  proofs  of  [237]  the  bill- 
holders,  just  as  Kensington  &  Co.  themselves  might  have  done  if  they  had  remained 
solvent.  The  argument  proceeded  on  the  assumption,  that  whenever  money  of  a 
debtor  comes  in  ordinary  course  of  dealing  into  the  hands  of  his  creditor,  it  must 
necessarily  be  deemed  to  have  so  come  in  order  to  its  being  applied  towards  liquida- 
tion of  the  debt ;  but  there  is  no  such  legal  necessity.  Xo  doubt  in  the  common 
transactions  of  mankind  that  will  be  its  ordinary  application  ;  but  parties  standing 
towards  each  other  in  the  relation  of  debtor  and  creditor  may  surely  agree  that 
money  received  by  the  latter  shall  have  a  specific  destination,  shall  be  applied  to 
liquidate  a  particular  class  of  debts,  whether  existing  or  accruing,  instead  of  being 
treated  as  general  payments  on  account  of  sums  due  :  and  the  rule  in  bankruptcy  as 
to  the  right  of  the  creditor  to  appropriate  his  securities,  puts  the  parties  in  the  same 
position  towards  each  other  as  if  they  had  contracted  for  a  right  to  make  such  an 
appropriation.  All  the  securities  deposited  by  Bulmer  &  Co.  were  so  deposited  in 
order  to  enable  Kensington  &  Co.  to  meet  all  their  liabilities ;  and  when  Bulmer  & 
Co.  became  bankrupt,  Kensington  &  Co.,  or  their  assignees,  had  a  right  to  say  to 
which  of  those  liabilities  the  deposits  should  be  applied.  The  order  therefore 
authorizing  the  Petitioner,  as  assignee  of  Kensington  &  Co.,  to  prove  for  the  two 
sums  of  £2495,  3s.  and  £3921,  Is.  7d.,  making  together  the  sum  of  £6416,  4s.  7d., 
was  perfectly  correct. 

The  order  then  proceeds  to  give  to  the  assignee  of  Kensington  &  Co.  the  benefit, 
as  to  any  future  dividends  from  the  estate  of  Bulmer  &  Co.,  of  the  proofs  made 
against  that  estate  by  the  bill-holders,  until  by  means  thereof  he  shall  have  received 
repayment  of  the  excess  [238]  of  the  dividends  paid  by  the  estate  of  Kensington  & 
Co.  to  the  bill-holders  above  the  said  sum  of  £28,418,  7s.  lOd.  The  question  is, 
whether  this  part  of  the  order  is  right :  I  think  it  is.  The  estate  of  Bulmer  ifc  Co.  is 
the  fund  primarily  liable  to  pay  the  bill-holders  :  it  has  in  fact  paid  them  rateably 
with  the  other  creditors  ten  shillings  in  the  pound  :  the  estate  of  Kensington  &  Co. 
has  paid  the  bill-holders  the  remaining  ten  shillings,  and  so  has  paid  them  in  full. 
This  brings  them  directly  within  the  statute  ;  for  I  cannot  attach  any  weight  to  the 
argument,  that  Kensington  &  Co.  neither  paid  the  bills  in  full  nor  paid  a  part  in  dis- 
charge of  the  whole.  They  paid  the  debt,  the  whole  debt,  within  the  meaning  of  the 
statute,  when  they  paid  all  which  the  estate  of  the  principal  debtor  had  not  paid, 
and  so  relieved  that  estate  from  any  further  demand.  If  they  had  literallj^  paid  the 
whole,  they  would  have  been  entitled  to  the  benefit  of  the  whole  proof  made  by  the 
bill-holders  :  this  was  expressly  decided  in  Ex  parte  Brook  (2  Rose,  334).  As  it  was, 
they  paid  half,  being  all  which  remained  due,  and  so,  according  to  the  express  pro- 
vision of  the  statute,  are  entitled  to  stand  in  the  place  of  the  creditor  as  to  the  future 
dividends  until  by  means  of  those  dividends  they  have  been  fully  satisfied.  It  was 
argued  that  they  ought  to  be  treated  as  having  a  proof  only  for  the  excess  now 
remaining  due,  and  so  should  receive  dividends  only  on  that  reduced  proof ;  but  this 
is  not  what  the  statute  contemplates,  it  puts  the  surety  in  the  place  of  the  creditor. 
If  the  estate  of  Kensington  &  Co.  had  paid  no  more  than  the  amount  covered  by  the 
securities  which  they  held,  leaving  the  surplus  still  due  to  the  bill-holders,  the  bill- 
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holders  would  have  been  entitled  to  receive  dividends  on  the  full  amount  of  their 
proofs  until  thereby  their  demands  were  fully  discharged.  The  [239]  estate  of 
Kensington  &  Co.  is  by  virtue  of  the  statute  substituted  for  the  bill-holders,  and  so 
the  order  is  perfectly  right. 

I  have  not  referred  to  the  second  point  made  by  the  counsel  for  the  Appellants, 
namely,  that  the  estate  of  Kensington  &  Co.  before  it  can  be  admitted  to  receive  any 
dividend,  must  first  account  for  the  bills  remitted  in  1814  and  1815  by  the  assignees 
of  Bulmer  &  Co.  to  the  assignees  of  Kensington  &  Co.  Those  bills,  which  realized  to 
the  assignees  of  Kensington  and  Co.  for  the  benefit  of  their  estate  a  sum  of  £8223,  9s. 
2d.,  were,  it  was  contended,  part  of  the  assets  of  the  estate  of  Bulmer  &  Co.,  possessed 
bj'  the  assignees  of  Kensington  &  Co.  with  full  knowledge  of  its  nature  and  quality, 
and  for  which  therefore  they  are  responsible.  Owing  to  the  great  lapse  of  time  since 
these  transactions  took  place,  it  is  impossible  to  ascertain  the  exact  circumstances 
under  which,  or  the  reasons  for  which,  the  bills  in  question  were  remitted.  Probably, 
the  suggestion  that  it  happened  because  all  parties  supposed  the  estate  of  Bulmer  & 
Co.  to  be  solvent,  may  be  well  founded  ;  but  I  do  not  think  it  necessary  to  speculate 
on  this  subject,  as  the  question  cannot  be  raised  on  the  present  petition.  The  official 
assignee  of  Kensington  &  Co.  does  not  dispute  bis  liability  to  give  credit  for  the  sums 
thus  remitted.  This  he  has  done ;  and  if  the  assignees  of  Bulmer  &  Co.  assert  any 
further  right  they  must  take  other  steps  :  it  cannot  be  asserted  in  the  mode  now 
proposed  by  setting  up  an  alleged  misapplication  of  the  assets  of  Bulmer  and  Co.,  as 
a  bar  to  this  right  of  proof. 

The  result  is  that  the  present  appeal  must  be  dismissed,  and  the  Respondents 
must  have  the  costs  of  the  hearing  before  me ;  but  I  shall  not  give  them  the  costs  of 
the  hearing  before  Lord  Truro. 


[240]     Stone  v.  Da  vies.     Before  the  Lords  Justices.    June  23,  1853. 

Where  more  than  two  folios  in  one  place  are  introduced  by  amendment  into  a  bill,  it 
must  be  reprinted. 

Mr.  M.  A.  Shee  applied  for  a  direction  to  the  clerk  of  records  and  writs  to  file 
an  amended  bill,  which  that  officer  had  declined  to  file,  on  the  ground  that  the 
amendments,  introduced  at  one  place,  exceeded  two  folios. 

The  8th  section  of  the  15  &  16  Vict.  c.  86,  enacts,  that  where,  according  to  the 
present  practice  of  the  Court,  an  amendment  of  a  bill  or  claim  may  be  made  without 
a  new  engrossment  thereof,  or  under  such  other  circumstances  as  shall  be  prescribed 
by  any  general  order  of  the  Lord  Chancellor  in  that  behalf,  a  bill  or  claim  may  be 
wholly  or  partially  amended  by  written  alterations.  In  support  of  the  application  it 
was  submitted,  that  the  old  rule  as  to  the  insertion  of  two  folios  was  not,  in  its 
nature,  applicable  to  the  present  practice,  inasmuch  as  the  interleaving  of  the  printed 
copies  of  the  bill,  filed  and  served,  permitted  the  introduction  of  more  than  two 
folios  without  inconvenience.     The  original  bill  had  cost  £15  in  printing. 

The  Lord  Justice  Turner  said  that  some  rule  must  be  adopted,  otherwise  the 
Court  must  in  each  case  examine  the  length  of  the  amendments,  and  determine 
whether  they  interfered  with  the  legibility  of  the  printed  bill.  The  Court  had  no 
authority  to  make  a  new  rule  on  the  subject. 

The  Lord  Justice  Knight  Bruce  concurred,  and  the  application  was  refused. 

[241]  In  the  Matter  of  The  Midland  Union,  Burton-upon-Trent,  Ashby-de  la- 
ZoucH  and  Leicester  Railway  Company  ;  and  In  the  Matter  of  The  Joint 
Stock  Companies  WINDINr^up  Acts.  Sir  Wm.  Pear.son's  Executors'  Case. 
Before  the  Lords  Justices  Sir  J.  L.  Knight  Bruce  and  Lord  Cranworth.  Dec. 
20,  1852.  Before  the  Lord  Chancellor  Lord  Cranworth  and  the  Lords  Justices 
Sir  J.  L.  Knight  Bruce  and  Sir  George  Turner.     Jan.  15,  1853. 

At  some  of  the  meetings  of  the  managing  committee  of  a  provisionally  registered 
railway  company,  at  which  A.,  one  of  the  committee,  was  present,  it  was  resolved. 
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that  certain  proceedings  should  be  advertised.  At  another  meeting,  attended  by 
four  of  the  body,  but  not  by  A.,  it  was  resolved,  that  a  circular  should  be  sent  to 
the  members  of  the  provisional  committee,  which  included  the  members  of  the 
managing  committee,  stating  that,  on  payment  of  £160  each,  they  should  be 
released  from  all  liability.  A.  and  others  paid  this  amount,  and  A.  never  attended 
any  subsecjuent  meeting.  Meetings  of  the  managing  committee  were  afterwards 
held,  at  which  some  of  these  payments  were  referred  to,  and  the  terms  of  the 
circulai-  were  recognised  and  acted"  upon.  The  company  was  wound  up,  under  the 
Winding-up  Acts,  and  it  appeared  that  one  of  the  provisional  committee  had  been 
compelled,  by  proceedings  at  law,  to  pay  the  bill  of  the  advertising  agent.  Held 
that  A.  \v:is  primti  faric  liable  for  some  part  of  the  demand,  and  was  not  exonerated 
bv  his  payment  of  £160,  and  the  subsequent  conduct  of  his  co-committeemen,  but 
had  been  properly  placed  on  the  list  of  contributories. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart,  removing  the  names 
of  the  Respondents  from  the  list  of  contributories  to  the  above  company,  and  direct- 
ing the  official  manager  to  pay  to  the  Respondents  their  costs  of  the  proceedings 
before  the  Master. 

The  company  (which  was  pro-\'isionally  registered  in  1845)  was  an  association  for 
obtaining  an  Act  of  Parliament  to  authorise  the  construction  of  a  railway  from 
Atherstone,  in  Warwickshire,  to  Ashby-de-la-Zouch.  [242]  Sir  William  Pearson  was 
a  member  of  the  committee  of  management,  which  consisted  of  ten  persons,  appointed 
from  the  provisional  committeemen. 

The  committee  of  management  had  many  meetings  for  transacting  business  with 
a  view  to  the  formation  of  the  company,  and  at  these  meetings  orders  were  given  by 
the  persons  present. 

At  one  of  these,  held  on  the  I7th  of  October  1845,  at  which  Sir  William  Pearson 
was  present,  a  secretary  was  appointed  at  a  salary  of  £300  per  annum  (which  had 
been  paid),  and  200  shares  were  allotted  to  each  member  of  the  provisional  com- 
mittee. 

Sir  William  Pearson  also  attended  at  meetings  held  on  the  18th  and  21st  of 
October. 

At  a  subsequent  meeting,  held  on  the  22d  of  October,  at  which  Sir  William 
Pearson  attended,  the  following  resolutions  were  passed  : — "That  the  business  of  the 
company  be  carried  on  at  No.  18  Abingdon  Street,  Westminster,  so  soon  as  the  pos- 
session can  be  had.  That  Sir  William  Pearson  having  viewed  the  premises  and 
reported  the  same  convenient  and  necessary  for  carrying  on  the  business  of  this  com- 
pany, resolved,  that  the  rent  to  be  paid  for  the  use  of  one-third  of  the  same  for  one 
year  shall  be  the  sum  of  £226,  13s.  4d.,  commencing  from  the  time  of  possession 
being  given  to  this  company.  That  the  secretary  do  forthwith  proceed  to  furnish 
the  said  premises  in  a  fit  and  suitable  manner  for  the  purpose  of  the  business  of  the 
company,  and  that  he  be  empowered  to  give  proper  directions  accordingly." 

At  another  meeting,  held  on  the  29th  of  October,  at  which  Sir  William  Pearson 
was  present,  it  was  resolved  [243]  that  the  report  of  the  engineer,  Mr.  Vignoles, 
should  be  entered  on  the  minutes,  and  published  in  the  usual  morning  papers  of  the 
following  day  and  in  the  railway  weekly  papers,  under  the  direction  of  Mr.  Baxter, 
the  solicitor. 

At  a  meeting,  held  on  the  22d  of  December,  1845,  it  was  resolved,  that,  in  conse- 
quence of  the  secretary's  report  of  the  small  amount  of  deposits,  the  project  should  be 
postponed  until  the  then  next  session  of  Parliament ;  that  all  further  expenditure  on 
account  of  the  company  should  cease  from  that  day,  except  such  as  might  be  specially 
ordered  by  the  board  ;  and  that  the  secretary  should  obtain  forthwith  an  account  of 
all  outstanding  debts  and  liabilities  of  the  company. 

On  the  24th  of  January,  1846,  there  was  another  meeting,  at  which  Sir  William 
Pearson  was  present,  and  at  which  it  was  resolved,  "That  the  deposits  at  the  different 
bankers  be  paid  over  to  the  private  account  of  Charles  Holte  Bracebridge,  Esq.,  and 
repaid  by  him  (instead  of  the  bankers)  to  the  claimants,  less  2s.  per  share,  to  be 
retained  for  preliminary  expenses." 

At  another  meeting,  held  on  the  4th  of  March  1846,  at  which  Sir  William  Pearson 
was  present,  it  was  resolved,  that  a  circular  should  be  sent  to  all  the  pro^^sionaI 
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directors,  requesting  them  to  meet  on  the  1 2th  day  of  March,  to  confer  on  measures 
to  meet  the  pressing  demands  of  the  creditors  of  the  company,  and  that  the  letter 
should  state  that  a  balance-sheet  of  the  affairs  and  liabilities  of  the  company  would  be 
laid  before  the  meeting. 

A  meeting  was  accordingly  held  on  the  1 2th  of  March,  which  was  attended  by  Sir 
William  Pearson,  and  at  [244]  which  it  was  resolved,  that  a  letter  should  be  sent  to 
different  allottees  :  that  certain  payments  should  be  made  to  persons  who  had  acted 
as  brokers  ;  that  the  final  consideration  of  the  accounts  and  the  calls  upon  the  directors 
should  be  postponed,  and  that  cheques  should  be  drawn  in  accordance  with  the  fore- 
going resolutions  to  the  amount  of  £75. 

At  a  meeting  held  on  the  1st  of  July  1846,  and  attended  by  four  members  of  the 
managing  committee,  but  at  which  Sir  William  Pearson  was  not  present,  it  was  resolved 
as  follows :  "  That  the  secretary  having  ascertained  that  the  present  outstanding 
claims  of  this  company  amount  to  X5763,  10s.  7d.,  after  deducting  the  assets,  the  same 
be  equally  divided  between  the  following  provisional  directors,  and  payment  requested 
within  fourteen  days  from  the  present  date."  The  resolution  then  set  forth  a  list  of 
names,  including  those  of  Sir  William  Pearson  and  Mr.  Norbury,  whose  case  is  reported, 
5  De  Gex  &  Smale,  423.  The  resolution  proceeded  thus  : — "  That  the  following  draft 
of  a  letter  which  has  been  submitted  to  this  meeting  be  adopted,  and  that  the  secre- 
tary forward  a  copy  of  the  same  to  each  of  the  above  shareholders : — ■ 

"  '  Midland  Union  Railway. — Sir, — The  total  liabilities  of  this  company  having 
been  at  length  ascertained,  I  am  instructed  to  inform  you  that  the  amount  due  to 
creditors  after  deducting  sundry  small  sums  obtained  from  shareholders  is  £5760,  and 
that  your  share  of  the  same  as  one  of  the  provisional  directors  is  £160.  On  payment 
of  the  above  sum  you  will  be  released  from  all  further  liability,  and  the  balance,  if 
any,  which  may  accrue  after  the  settlement  of  the  claims  upon  the  company  will  be 
returned  to  you.  As  the  creditors  can  no  longer  be  put  off,  and  legal  pro-[245]-ceed- 
ings  against  individual  members  of  the  committee  may  be  expected,  I  am  instructed 
to  request  that  you  will  without  delay — say  within  ten  days^pay  the  above  amount 
to  the  bankers  of  the  company,  Messrs.  Glyn,  Halifax,  &  Co.,  Lombard  Street,  London. 
It  will  be  satisfactory  to  you  to  learn  that  the  solicitor  of  the  company  has  very  hand- 
somely withdrawn  all  claim  for  professional  services.  The  aggregate  amount,  there- 
fore, includes  only  his  actual  expenses  out  of  pocket. — I  am,  &c.,  William 
Knight,  Secretary.' " 

A  letter  in  this  form  was  accordingly  sent  to  the  directors  specified  in  the  resolu- 
tion, and  among  others  to  Sir  William  Pearson,  who  paid  the  £160  thereby  demanded, 
and  did  not  attend  any  subsequent  meeting,  or  interfere  further  in  the  affairs  of  the 
company. 

On  the  30th  of  July  1846,  a  meeting  of  the  managing  committee  was  held,  at 
which  a  sub-committee  was  appointed  to  investigate  the  accounts,  and  to  compromise 
as  far  as  possible  the  claims  against  the  company ;  and  it  was  resolved  that  one  of  the 
provisional  directors  named  in  the  resolution  of  the  1st  of  July,  and  whose  solicitor 
had  attended,  should  be  released  from  all  further  liability  on  the  payment  of  £160, 
and  that  the  offer  of  payment  of  the  same  sum  should  be  accepted  from  another  pro- 
visional committeeman  named  in  the  resolution,  and  that  the  secretary  should  be 
empowered  to  write  to  that  effect,  and  by  the  authority  of  that  meeting  guarantee 
those  two  gentlemen,  on  such  payment,  from  all  claim  on  the  part  of  the  creditors  of 
the  company. 

At  a  subsequent  meeting  it  was  resolved  that  £100  a  piece  should  be  provided  by 
the  managing  committee-[246]-men  to  form  a  fund  for  ready  money  to  make  the  best 
compromise  practicable  with  Mr.  Vignoles,  the  engineer ;  and  in  pursuance  of  the 
resolutions  then  passed,  the  solicitor  to  the  company  advanced  £1300,  which  he  paid 
to  the  engineer  by  way  of  compromise.  He  claimed  to  be  a  creditor  of  the  company 
to  that  amount. 

Sir  William  Pearson  had  died,  and  the  Respondents  were  his  executors,  and  as 
such  had  been  placed  by  the  Master  on  the  list  of  contributories. 

The  Vice-Chancellor  ordered  their  names  to  be  removed  from  the  list,  on  the 
ground  that  the  members  of  the  managing  committee  who  met  after  Sir  William 
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Pearson  had  paid  his  £160  could  not  be  supposed  to  be  ignorant  of  the  secretary's 
letter,  and  of  the  pa3-nient  made  bj'  Sir  William  Pearson  in  pursuance  of  that  com- 
munication, especially  as  they  were  found  referring  to  similar  payments  made  by  other 
indiviiiuals  to  whom  similar  letters  had  been  sent,  and  affirming  the  agreement 
contained  in  the  letter. 

The  official  manager  had  appealed  from  this  decision. 

In  the  course  of  the  argument  before  their  Lordships,  a  question  arose,  whether, 
independently  of  the  effect  of  the  circular  and  the  payment  of  the  £160,  Sir  William 
Pearson  was  liable  to  contribute,  it  being  contended  that  the  evidence  was  insufficient 
to  charge  him  in  respect  of  the  payment  made  to  the  engineer.  On  referring  to  the 
proceedings  in  the  Master's  office,  the  counsel  for  the  official  manager  pointed  out  a 
payment  to  a  Mr.  Baily,  the  advertising  agent  of  the  committee,  for  which,  or  some 
part  of  which,  they  contended  Sir  William  Pearson  was  clearly  liable. 

[247]  The  Respondents'  counsel  objected  that  this  was  a  ground  which  had  not 
been  previously  suggested,  and  which  they  had  had  no  opportunity  of  contesting. 

Mr.  Roxburgh  and  Mr.  W.  Morris  supported  the  appeal. 

Mr.  Daniel  and  Mr.  Selwyn  appeared  for  the  Respondents. 

Blount  V.  Hipkins  (7  Sim.  43,  51),  Carrick's  case{\  Sim.  N.  S.  505),  Captain  Tanner's 
case  (5  De  G.  &  S.  182),  and  Norbury's  case  {lb.  423),  were  cited. 

The  Lord  Justice  Lord  Cranworth.  We  will  dispose  of  this  case  at  once,  as 
far  as  we  can.  This  is  an  appeal  from  an  order  of  Vice-Chancellor  Stuart,  by  which 
he  reversed  a  decision  of  the  Master,  placing  Sir  William  Pearson's  executors  on  the 
list  of  contributories.  Now,  in  order  to  place  the  name  of  Sir  William  Pearson's 
executors  on  the  list  of  contributories,  it  must  be  established  that  some  debt  is  due 
and  owing  from  the  members  of  this  company.  I  use  the  word  company  for  the  want 
of  a  better  name ;  although  I  do  not  think  that  a  proper  mode  of  designating  the 
body  of  persons  engaged  in  the  project  here  in  question.  It  must  be  shewn  that  some 
debts  are  due  from  these  persons,  designated  the  company,  to  some  of  which  Sir 
William  Pearson's  executors  are  liable  to  contribute.  Before  Vice-Chancellor  Stuart 
it  was  not  contested,  or  was  barely  contested,  and  indeed  was  almost  if  not  quite 
admitted,  that  Sir  William  Pearson  had  been  at  one  time  liable  to  some  of  the  debts 
[248]  still  remaining  unsatisfied.  But  it  was  said  that  the  Respondents  ought  not  to 
be  placed  on  the  list  of  contributories,  because  an  arrangement  took  place  whereby 
that  original  liability  of  Sir  William  Pearson  was,  in  favour  of  him  or  his  executors, 
discharged  by  payment  of  £160. 

That  transaction  was  of  this  nature.  The  company  was  to  have  been  established 
at  the  end  of  1845,  but  funds  were  not  raised,  and  the  company  was  not  formed. 
The  gentlemen  acting  as  the  managing  committee  met  from  time  to  time  to  consider 
the  best  course  that  could  be  pursued.  In  July  1 846,  a  resolution  was  come  to,  that 
application  should  be  made  to  all  the  members  of  the  provisional  committee,  which 
included  the  managing  committee,  calling  on  them  to  contribute  £160  in  full  liquida- 
tion of  all  demands.  The  meeting  at  which  that  resohition  was  come  to  was  attended 
by  four  members  of  the  managing  committee,  of  whom  Sir  William  Pearson  was  not 
one.  They  directed  a  letter  to  that  effect  to  be  written  by  their  secretary  to  every 
member.  Accordingly  a  letter  was  written  to  every  member  of  the  provisional  com- 
mittee, some  thirty  or  forty,  including  among  them  Sir  William  Pearson,  who  was 
also  a  member  of  the  managing  committee. 

If  it  be  as.sumed  that  there  were  debts  to  be  liquidated,  to  which  Sir  William 
Pearson  was  liable,  as  between  himself  and  the  creditors,  and  therefore  of  course  as 
between  himself  and  the  others  with  whom  he  was  jointly  liable,  I  confess  that  the 
argument  which  has  been  addressed  to  us  against  the  view  of  the  case  on  which  the 
Vice-Chancellor  decided  it,  is  to  my  mind  insuperable.  The  letter  of  the  1st  of  July 
came,  not  from  the  four  who  authorized  it,  but  from  the  secretar}'.  What  is  the  mean- 
ing of  that  letter?  It  means,  "I,  the  secretary  of  the  Midland  Union  Railway  Com- 
pany, or  the  projected  [249]  Midland  Union  Railway  Company,  call  upon  each  of  you 
to  pay  £160,  and  you  shall  be  exonerated  from  further  liability."  That  might  have 
been  a  good  exoneration  to  persons,  who,  being  subject  to  a  doubtful  liability,  were 
called  upon  by  those  whose  liability  was  admitted,  offering,  on  payment  of  £1 60,  to 
exonerate  the  persons  whose  liability  was  doubtful.  As  addressed  to  such  persons 
the  letter  is  intelligible.     But,  as  between  the  secretary  and  those  members  of  the 
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managing  committee  who  are  ex,  concessis  the  parties  liable  the  letter  seems  nugatory. 
It  is  only  a  statement  to  them  from  their  own  agent,  that  on  payment  of  £160  each  they 
will  be  exonerated.  I  think  (speaking  for  myself,  and  I  believe  with  the  concurrence 
of  my  learned  brother),  with  all  deference  to  the  Vice-Chancellor,  that  assuming  the 
original  liability  of  Sir  William  Pearson  to  have  existed,  that  original  liability  was 
not  affectetl  by  the  letter. 

Upon  the  question,  whether  there  was  any  such  original  liability,  it  appears  to 
me,  that  unless  the  allegation  can  be  displaced,  that,  in  consequence  of  an  action 
brought  by  Mr.  Baily  against  Mr.  Bracebridge,  the  latter,  who  was  clearly  jointly 
liable  for  some  of  these  advertisements,  has  been  compelled  to  pay  for  advertisements 
directed  to  be  published.  Sir  William  Pearson  is  bound  to  contribute  to  the  reim- 
bursement of  Mr.  Bracebridge,  and  that  this  would  constitute  a  debt.  As,  however, 
this  allegation  has  come  by  surprise  upon  the  Respondents,  it  is  right  that  they 
should  have  an  opportunity  of  answering  it  if  they  can. 

The  case  was  accordingly  ordered  to  stand  over  for  that  purpose,  and  an  affidavit 
was  made  by  Mr.  Macaulay,  a  member  of  the  provisional  committee,  stating  that  an 
action  at  law  was  brought  against  him  in  that  character  [250]  by  Alfred  Head  Baily 
and  Charles  Edward  Baily,  advertising  agents,  to  recover  £972  for  moneys  claimed 
to  be  due  and  owing  to  them  from  the  company  for  a  balance  of  account  of  their 
charges  and  of  payments  alleged  to  have  been  made  by  them  on  behalf  of  the 
company  in  advertising  the  prospectuses  and  other  advertisements  of  the  company, 
and  for  their  costs  alleged  to  have  been  incurred  in  prosecuting  certain  actions  for 
the  benefit  of  the  company ;  that,  on  the  trial  of  the  action  in  1848  a  verdict  was 
given  for  the  Defendant,  but  that  a  rule  nisi  for  a  new  trial  was  obtained  by  the 
Plaintiffs,  and  afterwards  made  absolute  ;  and  that  notice  of  trial  was  given.  That 
in  the  meantime  the  Plaintiffs  Alfred  Head  Baily  and  Charles  Edward  Baily  had 
obtained  judgment  against  another  of  the  provisional  directors,  named  Haines,  for 
the  same  alleged  debt  of  £972  ;  and  that  therefore,  for  the  purpose  of  avoiding 
further  and  unnecessary  expense,  the  deponent  took  out  a  summons  to  stay  the 
proceedings  in  the  action  against  him,  on  payment  by  him  of  £972  with  costs  ;  and 
that,  in  pursuance  of  such  summons,  and  the  order  made  thereon,  the  deponent  was 
compelled  to  pay  to  or  for  the  use  of  Alfred  Head  Baily  and  Charles  Edward  Baily 
the  sum  of  £972,  being  the  amount  for  which  they  had  obtained  judgment  against 
Haines,  with  their  taxed  costs  of  the  action  against  the  deponent,  making  together 
£1146,  lis.,  which  amount  was  still  justly  due  and  owing  to  the  deponent;  and  that 
the  company  then  were  and  stood  justly  and  truly  indebted  to  him  in  the  sum  of 
£1146,  lis.  6d.,  and  also  in  the  further  sum  of  £211,  17s.  8d.  for  the  costs  incurred 
by  the  deponent  in  defending  the  action  against  him,  making  together  £1358, 
8s.  8d. 

No  further  affidavit  was  filed  on  behalf  of  the  Appellants. 

[251]  The  case  came  on  again  this  day  before  the  full  Court  of  Appeal. 

Jan.  15.  Mr.  Daniel  and  Mr.  Selwyn,  for  the  Respondents,  stated  that  the  debt, 
as  to  which  there  had  been  a  discussion  on  the  former  hearing,  now  appeared  to  have 
arisen  out  of  an  order  given  at  one  of  the  meetings  of  the  managing  committee  ;  that 
the  creditor  took  proceedings  at  law  to  recover  it  against  several  of  the  directors  ; 
and  that  ultimately  it  was  paid,  together  with  the  costs  at  law,  by  one  of  the 
provisional  directors,  and  not  by  Mr.  Bracebridge,  the  chairman.  They  contended 
that  this  was  not  a  common  liability  of  the  members  of  the  company  directed  to  be 
wound  up ;  and  that,  therefore,  it  was  not  a  debt  in  respect  of  which  Sir  William 
Pearson  could  be  called  on  to  contribute  under  the  Winding-up  Acts.  (They  cited 
Wriighte's  case  (2  De  G.  Mac.  &  G.  636),  and  Huftm  v.  Upjill  (2  H.  L.  Ca.  674).) 

Mr.  Roxburgh,  and  Mr.  W.  Morris,  for  the  official  manager,  were  not  called  on. 

The  Lord  Chancellor.  We  have  no  doubt  in  this  case.  The  question  which 
■came  before  the  Lords  Justices  before  Christmas  was  upon  an  application  to  discharge 
an  order  of  Vice-Chancellor  Stuart,  by  which  he  had  ordered  the  names  of  Sir 
William  Pearson's  executors  to  be  removed  from  the  list  of  contributories,  the  ground 
of  this  decision  being  that  a  certain  transaction,  which  took  place  in  1846,  had 
released  Sir  William  Pearson  in  his  lifetime  from  all  liabilities,  whatever  those 
liabilities  had  been.  Li  this  view  of  the  case  the  Lords  Justices  did  not  con-[252]- 
cur ;  and  the  names  of  the  executors  would  therefore  have  been  replaced  on  the  list ; 
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but  a  doubt  was  raised  whether  there  was  evidence  that  there  was  any  original 
liability  on  the  part  of  Sir  William  Pearson,  and,  in  respect  of  the  debt  which  had 
been  relied  on,  namely,  that  of  Mr.  Vignoles,  whether  there  was  any  debt  at  all. 
It  was  said,  however,  that,  independently  of  that  debt,  there  were  others  in  respect 
of  which  Sir  William  Pearson  was  liable  ;  and  among  these  a  debt  was  selected,  said 
to  be  duo  to  Mr.  Haily,  the  advertising  agent,  and  as  to  that,  it  was  said  that  Sir 
William  Peanson  was  liable,  having  concurred  in  giving  the  orders  under  which  it 
was  incurred.  The  Lords  Justices  said  that  they  did  not  inquire  whether  the  debt 
in  respect  of  which  Sir  William  Pearson  was  liable  was  to  a  larger  or  smaller  amount, 
but  that  if  he  was  liable  to  anything,  his  name  must  be  on  the  list  of  contributories. 
At  the  moment  Mr.  Daniel  was  not  able  to  explain  the  transaction,  and  it  was 
thought  that  he  ought  to  have  time  to  look  into  the  matter.  This  he  has  now  done, 
but  he  has  not  succeeded,  for  I  entertain  no  doubt  that  there  was  a  debt  of  the 
company  for  which  Sir  A\'illiam  Pearson  was  liable. 

The  orders  under  which  these  companies  are  wound  up  are  often  loosely  worded, 
and  in  nine  cases  out  of  ten  they  speak  of  a  company,  whereas  in  truth  what  i.s 
intended  is  an  association  united  for  the  purpose  of  forming  a  company,  an  object 
which  in  the  case  before  the  Court,  as  in  many  others,  was  not  accomplished.  The 
question  then  is,  was  Sir  William  Pearson  a  member  of  this  body,  of  this  association 
for  the  purpose  of  forming  the  Midland  Union  Railway  Company.  This  cannot  be 
disputed  ;  he  was  one  of  the  managing  committee,  and  the  only  question  is,  whether 
this  debt  is  one  in  respect  of  which  the  managing  committee  were  liable.  There 
[253]  can  be  no  doubt  about  this.  The  managing  committee  took  upon  themselves, 
to  form  the  company ;  they  held  meeting.s,  at  most  of  which  Sir  William  Pearson 
was  present  and  concurred  in  the  proceedings,  and  as  to  the  others  he  must  have 
read  the  minutes  and  seen  what  was  done.  This  was  a  course  of  dealing  which  can 
create  no  doubt  but  that  each  of  the  members  sanctioned  what  was  done  at  the 
meetings  at  which  he  was  present,  and  also  at  those  at  which  he  was  not.  The  debt 
therefore  incurred  in  ordering  the  advertisements  was  a  debt  of  the  whole  body  of 
the  managing  committee,  the  body  whose  affairs  are  being  now  wound  up.  I  am 
thus  of  opinion  that  Sir  William  Pearson's  executors  are  rightly  placed  on  the  list  of 
contributories. 

The  Lord  Justice  Knight  Bruce.  Perhaps  in  this  case  the  order  for  winding^ 
up  ought  not  to  have  been  made.  Perhaps  it  ought  to  be  discharged  ;  but  that 
order  standing,  and  not  being  questioned,  and  the  ground  upon  which  His  Honour 
the  Vice-Chancellor  proceeded  having  been  held  insufficient,  I  cannot  doubt  that  Sir 
William  Pearson's  executors  must  remain  where  they  are. 

The  Lord  Justice  Turner.  The  body  of  persons  called  in  the  order  in 
this  case  The  Midland  Union  Railway  Company,  was  in  substance  no  more  than  an 
association  for  the  purpose  of  endeavouring  to  form  a  company.  Of  that  body  it  is. 
clear  that  Sir  William  Pearson  was  one.  The  question  then  is,  whether  or  not  there 
is  a  debt  for  which  Sir  William  Pearson  was  lialile?  It  may  be  true,  as  was  stated, 
that  for  some  parts  of  the  debt  in  question  he  might  not  be  liable  ;  but  it  is  equally 
clear  that  in  the  present  state  of  the  evidence,  it  would  be  unsafe  to  assume  he  was- 
not  liable  for  other  parts  of  the  debt.     His  name  therefore  must  remain  on  the  list. 

[254]  In  the  Matter  of  The  Dover  and  Deal  Railway,  Cinque  Ports,  Thanet,. 
AND  Coast  Junction  Company,  and  of  The  Joint-Stock  Companies  Windinc,- 
up  Acts,  1848  and  1849.  Mowatt  and  Elliott's  Case.  Before  the  Lord 
Chancellor  Lord  Cran worth  and  the  Lords  Justices.     Jan.  18,  27,  Feb.  8,  1853. 

An  allottee  of  shares  in  a  projected  railway  company  paid  the  deposit  on  them  and 
executed  the  subscribers'  agreement ;  he  did  so  on  the  faith  of  a  letter  circulated 
by  the  provisional  directors  undertaking  to  return  the  whole  dejDOsit  in  the  event 
of  the  Act  not  being  obtained  :  the  subscribers'  agreement  was  in  the  usual  form, 
and  contained  a  covenant  by  the  shareholders  to  indemnify  the  provisional 
directors  whether  the  Act  should  or  should  not  be  obtained.  The  directors  failed 
to  obtain  the  Act  of  Parliament,  and  the  company  was  wound  up  under  an  order 
obtained  for  that  purpose.     Held  that,  as  between  the  directors  and  the  allottees,. 
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the  former  were  primarily  liable  for  all  costs  connected  with  the  winding  up  of  the 
concern  ;  and  a  call  made  in  respect  of  such  costs  was  discharged  accordingly, 
there  being  nothing  to  shew  that  the  directors  were  unable  to  pay  the  amount 
required  by  the  official  manager. 

The  Master  charged  with  the  winding  up  of  the  above  company  having,  by  an 
order  dated  the  23d  July  1852,  directed  Mr.  F.  Mowatt  and  Dr.  W.  Elliott 
respectively  to  pay  a  call  of  £1,  7s.  per  share  on  the  shares  held  by  them,  and  the 
Vice-Chancellor  Kindersley  having,  by  an  order  dated  the  2d  December  1852, 
dismissed  an  application  to  discharge  this  order  (see  1  Drewry,  247),  the  case  now 
came  on  by  way  of  appeal,  upon  separate  motion  by  F.  Mowatt  and  M.  Elliott  to 
discharge  both  orders.  The  following  were  the  circumstances  out  of  which  the 
question  arose. 

The  company  was  projected  in  the  latter  end  of  1845,  and  was  provisionally 
registered  on  the  3d  October  1845.  A  meeting  was  held  on  the  24th  October  1845, 
at  which  several  gentlemen  were  present,  and  resolutions  were  passed  forming  the 
company,  fixing  the  capital,  appointing  bankers,  and  appointing  Messrs.  Hook  & 
£255]  Thompson  to  be  the  solicitors.  Another  meeting  took  place  on  the  1st 
November  1845,  at  which  a  committee  of  management  was  appointed  with  Lord 
Albert  Conyngham  afterwards  Lord  Londesborough  at  the  head.  Other  meetings 
were  held  in  reference  to  an  arrangement  which  was  in  course  of  negotiation  with 
the  South-Eastern  Railway  Company,  the  general  nature  of  which  was  that  the 
South-Eastern  Company  should  undertake,  if  the  Act  of  Parliament  passed,  to  give 
to  the  shareholders  in  the  projected  company  shares  in  the  South-Eastern  Railway, 
but  if  the  Act  did  not  pass,  then  that  the  South-Eastern  Railway  Company  should 
defray  all  the  expenses  connected  with  the  prosecution  of  the  undertaking. 

The  solicitors  of  the  company  having  reported  that  the  plans  sections  and  books 
of  reference  had  been  deposited  in  compliance  with  the  Standing  Orders  of 
Parliament,  a  meeting  was  subsequently  held  on  the  24th  January  1846,  at  which 
the  solicitors  reported  the  result  of  their  negotiations  with  the  South-Eastern 
Company,  and  read  a  letter  that  had  been  settled  and  approved  of  by  them,  and 
which  was  proposed  to  be  addressed  to  each  applicant  for  shares,  and  a  resolution 
was  passed  adopting  that  letter  and  directing  it  to  be  sent  accordingly  :  resolutions 
were  also  passed  as  to  the  reservation  of  shares  to  directors  and  officers  of  the 
company.  The  letter  referred  to  in  the  resolution  was  as  follows: — "Dover  and 
Deal  Railway,  7  Coleman  Street,  24th  January  1846. — Sir, — In  forwarding  you  the 
accompanying  letter  of  allotment,  the  directors  desire  to  explain  that  they  have 
delayed  issuing  any  shares  until  the  Standing  Orders  of  both  Houses  of  Parliament 
had  been  complied  with,  and  certain  arrangements  entered  into  with  the  South- 
Eastern  Railway  had  been  brought  to  a  conclusion.  The  directors  have  now  the 
greatest  satisfaction  in  stating,  that  arrangements  with  the  South-Eastern  Company 
have  been  con-[256]-cluded,  and  they  are  fully  justified  in  asserting  that  the 
company  will  be  placed  in  such  a  position  as  to  insure  the  proprietary  against  loss, 
and  in  the  event  of  the  passing  of  the  bill  shares  in  the  South-Eastern  Railway  will 
be  allotted  to  the  proprietors  in  lieu  of  stock  in  this  company.  The  directors  in 
making  this  announcement  feel  that  the  affairs  of  the  company  as  now  settled  are 
on  such  a  basis  as  to  secure  important  advantages  to  its  proprietors,  and  to  warrant 
the  directors  in  proceeding  to  Parliament  with  the  undertaking  with  every  prospect 
of  success.  In  the  event  of  the  Act  not  being  obtained  the  directors  undertake  to 
return  the  whole  of  the  deposits  without  deduction. — By  order,  S.  P.  HoOK,  G.  T. 
Thompson,  Joint  Solicitors." 

Although  there  had  been  applications  for  shares  as  early  as  November  1845,  no 
allotments  had  down  to  this  time  been  made.  In  consequence  however  of  the 
resolution  just  mentioned,  the  circular  was  on  the  26th  January  1846  inserted  as  an 
advertisement  in  the  daily  papers,  and  a  copy  of  it  was  sent  with  the  letter  of 
allotment  to  each  applicant  to  whom  shares  were  allotted.  The  letter  of  allotment 
was  in  the  usual  form,  announcing  to  each  allottee  that  on  executing  the  Parlia- 
mentary contract  and  the  subscribers'  agreement  he  would  obtain  scrip  in  the 
company  in  exchange  for  the  bankers'  receipt  for  the  deposit  on  the  shares.  The 
Parliamentary  contract  and  subscribers'  agreement  bore  date  the  1st  January  1846; 
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the  subscribers'  agreement  contained  a  clause,  that  the  provisional  directors  should 
be  fully  indemnified  against  all  contracts  arrangements  acts  and  things  whatsoever 
entered  into  made  done  and  authorised  l)y  them  in  pursuance  of  the  powers  and 
provisions  of  the  deed,  and  empowering  them  to  reimburse  themselves  out  of  the  funds 
of  the  companv  all  costs  losses  damages  and  expenses  which  they  might  incur  or  be 
put  to  in  [257]  about  or  incident  to  all  such  contracts  arrangements  acts  and  things  ; 
and  that  whether  the  Act  or  Acts  of  Parliament  shoidd  or  should  not  be  obtained, 
the  several  persons  parties  thereto  of  the  first  part  would  save  harmless  and  keep 
indemnified  the  provisional  directors  from  and  against  all  costs  charges  damages  losses 
and  expenses  which  they  might  incur  adopt  sustain  be  at  or  be  put  unto  in  or  about 
the  execution  of  the  trusts  powers  directions  and  authorities  committed  to  them  by 
the  deed,  such  costs  charges  damages  and  expenses  to  be  respectively  computed 
assessed  paid  and  made  good  by  the  several  persons  parties  thereto  of  the  first  part 
respectively  and  their  respective  executors  and  administrators  rateably  according  to 
the  amount  of  the  sum  subscribed  by  the  said  several  persons  respectively. 

It  appeared  that  a  copy  of  the  circular  was  inclosed  by  Mr.  Hook  to,  and  received 
bv,  Dr.  Elliott  on  the  24th  January  1846,  accompanied  by  the  following  letter:— 
""My  dear  Sir.— Dover  and  Deal.— If  you  would  like  a  few  of  these  shares  I  could 
get  them  for  you  ;  you  will  observe  from  the  accompanying  paper  that  they  will  be 
better  than  South-Eastern  shares,  inasmuch  as  in  the  event  of  our  not  getting  our 
Act  the  whole  of  the  deposit-money  will  be  returned.  This  is  a  boon  not  to  be  met 
with  every  day  :  you  must  however  be  quick,  for  to-morrow  we  allot ;  the  arrange- 
ment is  that  we  have  a  guarantee  from  the  South-Eastern  Company  against  all 
expenses. — In  haste  I  am,  my  dear  Sir,  very  truly  yours,  S.  P.  HoOK.  7  Coleman 
Street,  23d  January  1846.  Dr.  W.  Elliott.  P..S'.— You  will  probably  regard  this  as  a 
little  scheme,  but  it  should  not  be  so  looked  upon,  as  it  is  in  fact  a  branch  in  con- 
tinuation of  the  South-Eastern  Compan}''s  lines." 

In  consequence  of  this  letter,  Dr.  Elliott  immediately  [258]  called  on  Mr.  Hook, 
but  did  not  find  him  at  home.  On  the  same  day,  however,  he  received  from  Mr. 
Hook  the  following  letter,  inclosing  the  circular  attached  to  the  names  of  the 
committee  of  management  and  other  particulars  respecting  the  company : — "  7 
Coleman  Street,  24th  January  1846. — My  dear  Sir, — I  am  sorry  that  I  was  not  in  the 
way  when  you  called  this  morning ;  the  aspect  of  the  Dover  and  Deal  Railway  is  this 
morning  very  different  to  what  it  was  when  I  wrote  you  last  evening,  and  so  much  so 
that  we  shall  have  no  occasion  to  allot  to  promiscuous  applicants,  but  shall  be  able  to 
reserve  our  shares  to  respectable  persons.  I  shall  have  much  pleasure  in  alloting  you 
100  shares,  and  some  friends  of  yours  the  same  number  each  to  a  limited  extent ; 
but  as  our  deed  must  be  executed  in  the  course  of  the  ensuing  week  I  should 
like  to  receive  your  list  by  Monday  next.  I  inclose  you  a  '  printed  copy '  of  the 
letter  I  wrote  you  yesterday.  I  am,  my  dear  Sir,  yours  very  truly,  S.  P.  Hook." 
The  result  of  this  communication  was  that  Dr.  Elliott  agreed  to  take,  and  he 
paid  the  deposit  on  three  hundred  shares,  and  on  the  2d  Februarj'  1846  he  exe- 
cuted the  suljscribers'  agreement  and  Parliamentary  contract  in  respect  of  these  shares. 
It  appeared  also  that  Dr.  Elliott  .shewed  Mr.  Hook's  la.st  letter  to  Mr.  Mowatt, 
who  thereupon  took  two  hundred  shares,  and  on  the  29th  January  1846  executed  the 
subscribers'  agreement  and  Parliamentary  contract  and  paid  the  deposit  accordingly. 
A  few  days  afterwards  Mr.  Mowatt,  acting  on  the  persuasion  of  Mr.  Hook,  as  will  be 
found  stated  by  the  Lord  Chancellor  in  his  judgment,  took  and  paid  the  deposit  on 
fifteen  hundred  and  seventj'-five  more  shares,  and  executed  the  subscribers'  agreement 
and  Parliamentary  contract  a  second  time  in  respect  of  those  shares,  on  the  4th 
February  1846. 

[259]  The  directors  proceeded  with  their  application  to  Parliament,  but  failed  in 
obtaining  their  bill ;  and  they  returned  to  the  shareholders  one  pound  per  share  out 
of  two  guineas  per  share,  the  amount  of  their  deposits.  They  then  called  upon  the 
South-Eastern  Railway  Company  to  indemnify  them  from  the  expenses  they  had 
incurred ;  and  on  the  South-Eastern  Railway  Company  refusing  to  do  so,  they 
brought  an  action.  An  order  having  been  obtained  for  winding  up  the  company,  the 
official  manager  was  substituted  as  Plaintiff  in  this  action,  and  a  judgment  was  in 
the  first  instance  obtained  for  the  Plaintiff,  but  it  was  reversed  by  the  Exchequer 
Chamber  on  a  writ  of  error  (17  Jur.  21). 
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The  Master,  at  the  instance  of  the  official  manager,  made  the  call  now  in  (juestion 
to  meet  the  expenses  incurred  in  winding  up  the  company,  a  principal  part  of 
these  being  for  the  costs  of  the  action  against  the  South-Eastern  Railway  Company. 

The  present  appeal  came  on  originally  before  the  Lords  Justices  on  the  1:2th 
January  1853;  but  on  the  suggestion  of  their  Lordships,  and  apparently  because 
there  was  no  case  in  which  the  Court  had  held  a  call  to  be  bad  upon  a  ground  which 
would  have  been  sufficient  to  prevent  the  person  the  subject  of  it  from  being  a 
contributory  at  all,  it  was  directed  to  stand  over  to  be  heard  before  the  full  Court 
of  Appeal. (1) 

[260]  Mr.  Roxburgh,  in  the  absence  of  Mr.  W.  T.  S.  Daniel  and  Mr.  AVilles,  who 
were  with  him,  argued  the  case  in  support  of  the  appeal. 

He  contended  that  he  was  entitled  to  use  the  same  arguments  on  the  question  of 
the  validity  of  the  call,  as  would  apply  to  the  question  of  whether  the  person  on 
whom  the  call  was  made  was  or  not  a  contributory,  Bright  v.  Hutton  (3  H.  L.  Ca. 
341) ;  that  the  directors  were  bound  to  return  to  all  who  signed  the  subscribers' 
agreement  the  amount  of  their  deposits  without  any  deduction,  these  parties  being 
in  no  way  interested  in  the  action  against  the  South-Eastern  Railway  Company,  and 
not  being  liable  for  any  of  the  expenses  of  winding  up  the  concern  ;  that  the  execution 
of  the  subscribers'  agreement  and  Parliamentary  contract,  when  coupled  with  the 
circular  of  the  24th  January  1846,  could  create  no  liability  in  the  allottees ;  that  the 
Master  ought  to  have  divided  the  contributories  into  two  cla.sses,  the  directors  being 
one  class,  and  the  allottees  who  had  executed  the  other  class,  and  should  then  have 
determined  that  the  directors  were  bound  to  pay  all  the  expenses,  and  instead  of 
making  a  call  on  the  allottees  should  have  ordered  the  directors  to  pay  over  to  the 
official  manager  the  balance  of  the  deposits  remaining  in  their  hands  beyond  that 
which  they  had  returned,  thus  keeping  the  allottees  on  the  list  of  contributories  for 
the  purpose  of  receiving  back  their  portion  of  the  money  to  be  paid  by  the  directors. 
He  submitted  that  under  all  the  circumstances  the  Appellants  were  not  liable  to 
creditors,  and  a  fortiori  not  to  the  directors,  and  that  at  all  events  with  regard  to  any 
claim  bj'  the  latter  the  letter  of  the  24th  January  [261]  1846  was  a  complete  answer. 
He  noticed  Gay's  case  (1  De  Gr.  Mac.  &  G.  347)  as  having  been  cited  on  the  other 
side,  and  argued  that  it  was  essentially  difTerent  from  the  present  case,  observing 
that  the  proposition  established  by  it  was,  that  before  a  call  can  be  made  against 
an  individual  for  costs,  it  must  be  established  that  he  is  liable  to  creditors.  He' 
also  cited  Hunter's  case  (1  Sim.  N.  S.  435)  and  Carrick's  case  (1  Sim.  N.  S.  505). 

Mr.  W.  T.  S.  Daniel  and  Mr.  Willes  followed  on  the  same  side. 

Mr.  Glasse  and  Mr.  Selwyn,  for  the  official  manager,  supported  the  order  appealed 
from. 

They  relied  on  the  view  taken  of  the  case  by  the  Vice-Chancellor,  contending  that 
the  subscribers'  agreement  constituted  the  contract  by  which  the  parties  signing  it 
must  be  bound,  and  that  under  it  the  directors  were  entitled  to  be  indemnified.  They 
referred  to  the  decision  in  the  action  against  the  South-Eastern  Railway  Company,  as 
shewing  that  the  guarantee  relied  on  was  altogether  illegal  and  void.  They  cited 
Marhcell's  case  (16  Jur.  989  ;  5  De  G.  &  S.  528),  Roberts's  case  (3  De  G.  &  S.  205), 
Bernard's  ease  (5  De  G.  &  S.  283),  Gay's  case  (1  De  G.  Mac.  &  G.  347). 

Without  calling  for  a  reply  ; 

The  Lord  Chancellor.  I  do  not  think  we  need  trouble  counsel  to  reply. 
Considering  the  very  high  authority  that  there  has  been  in  favour  of  the  present 
decision,  that  of  the  [262]  Master  originally  and  the  same  view  taken  by  the  Vice- 
Chancellor  Kindersley,  we  should  probably,  however  strong  the  opinion  we  had 
formed  might  have  been,  have  thought  it  prudent  to  have  heard  the  matter  fully 
out,  and  have  taken  time  to  consider  the  subject ;  but  from  the  delay  which  has 
taken  place,  the  matter  having  been  opened  before  us  nearly  a  month  ago,  and  then 
again  gone  into  a  fortnight  ago,  and  a  third  time  to-day,  we  have  had  such  ample 
time  to  reflect  on  the  subject  that  we  do  not  think  any  further  consideration  would 
be  of  any  use. 

The  question  is  this ; — There  having  been  an  order  for  the  winding  up  of  this 
company,  the  usual  proceedings  have  been  taken  ;  all  the  shareholders  in  the  company, 
including  Mr.  Mowatt  and  Dr.  Elliott,  have  been  placed  upon  the  list  of  contribu- 
tories, some  expenses  have  been  incurred  by  the  official  manager  in  endeavouring 
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to  get  ill  what  are  supposed  to  be  outstanding  assets  of  the  company,  and  there 
being  also  proof  of  debts  to  the  amount  of  £200  by  persons  extra  the  company 
against  whoever  are  liable,  the  Master  has  made  a  call  on  all  the  shareholders 
rateably  according  to  the  number  of  their  shares,  for  the  purpose  of  liquidating  these 
demands.  Whether  such  a  proceeding  was  just  or  not,  is  the  question  which  we  have 
to  decide. 

From  the  cursory  view  that  I  have  been  able  to  take  of  the  report  of  the  case 
before  the  Vice-Chanceilor  Kindersley,  I  confess  a  doubt  has  crossed  my  mind 
whether  the  precise  point  was  ever  very  distinctly  brought  before  that  very  learned 
and  accurate  Judge.  I  need  not  however  speculate  upon  that,  because  speaking  for 
myself,  and  I  believe  speaking  also  the  sentiments  of  both  the  Lords  Justices,  the 
case  appears  to  be  one  very  nearly  free  from  any  doubt  or  difficulty. 

[263]  This  company  being,  as  it  seems,  unable  to  get  people  to  take  shares,  and  in 
order  to  induce  them  to  do  so,  entered  into  an  arrangement — whether  they  had 
authority  or  not  seems  to  me  utterly  immaterial  to  this  question- — with  the  directors 
of  the  South-Eastern  Company,  by  which  they  thought  that  they  would  be  put  on  a 
good  footing,  and  by  making  certain  sacrifices  themselves  by  reason  of  advantages  to 
be  derived  from  the  South-Eastern  Railway  Company  induce  persons  to  take  shares 
which  they  were  not  ready  otherwise  to  take.  They  accordingly,  that  is  the  persons 
who  were  then  exercising  the  functions  of  directors  of  this  company,  namely,  the 
Eight  Honourable  Lord  Albert  Conyngham,  Henry  Beauclerk,  Esq.,  and  the  Honour- 
able H.  M.  Gore,  on  the  24th  January  1846,  passed  the  following  resolution  : — "The 
solicitors  reported  the  result  of  their  negociation  with  the  South-Eastern  Railway 
Company,  and  read  the  letter  that  had  been  settled  and  approved  of  by  them,  which 
was  proposed  to  be  addressed  to  each  applicant  for  shares  ;  it  was  resolved  that  the 
letter  be  adopted  and  sent  accordingly."  The  letter  was  in  these  words.  [His  Lordship 
here  read  the  letter  as  above  set  out.] 

Construing  this  letter  as  you  will,  it  at  least  amounts  to  an  undertaking  by  the 
directors  to  indemnify  the  parties  against  all  loss  from  taking  shares  provided  they 
do  not  obtain  an  Act  of  Parliament.  This  took  place  on  the  24th  January ;  and  it  is 
in  evidence  uncontradicted,  that  so  early  as  the  26th  January  the  letter  appeared  in 
the  form  of  an  advertisement  in  the  newspapers ;  and  the  solicitors  of  the  company, 
and  of  course  either  of  them,  had  authority  from  the  directors  to  circulate  it  in  order 
to  obtain  the  shares  to  be  taken. 

It  appears  that  Mr.  Hook,  one  of  the  solicitors,  being  [264]  I  suppose  a  friend  of 
Dr.  Elliott,  and  thinking  that  this  was  or  was  likely  to  be  a  profitable  thing,  sent  him 
very  early  a  copy  of  the  letter,  announcing  to  him  what  the  advantages  would  be, 
pointing  out  of  course  that  it  was  a  very  great  advantage  that  the  parties  taking 
shares  were  taking  the  chance  of  gain  with  an  indemnity  or  what  necessarily 
amounted  to  an  indemnity  against  loss,  against  loss  at  least  if  the  Act  of  Parliament 
was  not  obtained  :  he  writes,  "I  shall  have  much  pleasui-e  in  allotting  you  100  shares, 
and  some  friends  of  yours  the  same  number  each  to  a  limited  extent ;  but  as  our  deed 
must  be  executed  in  the  course  of  the  ensuing  week  I  should  like  to  receive  your  list 
by  Monday  next."  That  was  exactly  in  conformity  with  the  directions  which  had 
been  given  by  the  resolution  of  the  meeting ;  and  in  endeavouring  to  circulate 
the  announcement  as  eflfectually  as  possible  the  solicitor  thus  sends  the  letter 
to  Dr.  Elliott,  and  in  truth  substantially  desires  him  to  circulate  it  amongst  others. 
I  allude  to  that  because  it  was  suggested  in  argument  that  this  letter  had  never  been 
sent  to  Mr.  Mowatt,  though  I  think  that  is  a  point  that  it  would  be  impossible 
seriously  to  argue.  The  object  was  that  the  intelligence  should  be  circulated  among 
those  who  were  purchasing  shares,  and  it  is  sent  with  that  express  object  to 
Dr.  Elliott,  in  order  that  he  might  shew  it  to  his  friends.  Mr.  Mowatt  being  one  of 
his  friends  it  was  so  shewn  to  him  in  a  day  or  two,  I  think  on  the  26th  January,  and 
being  called  upon  to  act  immediately  he  instantly  goes,  as  he  states,  not  onlj^  \vith 
the  semblance  of  truth  but  demonstrably  what  must  be  the  truth,  fresh  from  the 
reading  of  that  letter  and  sub.scribes  for  a  large  number  of  shares,  and  executes  the 
deed.  That  was  on  the  29th  January,  and  on  the  2d  February  Dr.  Elliott  executes 
the  deed,  having  received  the  letter  as  I  have  stated.  The  company  were  still 
unable  to  dispose  of  their  shares,  and  in  a  day  [265]  or  two  afterwards,  on  the  4th 
January,  Mr.  Hook  the  solicitor,  evidently  acting  on  the  authority  given  to  him  and 
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discharging  the  duty  which  that  authority  imposed  upon  him  of  endeavouring  to 
dispose  of  shares  on  the  footing  of  the  letter,  sees  Mi'.  Mowatt,  has  a  conversation 
with  him,  and  I  will  not  sa}-  urges  him  to  take  more  shares,  but  rather  presses  him  to 
do  so.  Mr.  Mowatt  says  that  he  must  have  a  letter  from  the  committee  stating  that 
these  are  the  terms  upon  which  he  is  to  take  the  shares.  Mr.  Hook  remonstrates 
against  this,  saying  that  he  did  not  think  the  committee  was  sitting,  but  that  it  does 
not  signify  :  in  fact  it  did  not,  because  the  committee  had  authorized  him  to  send 
the  printed  letter.  He  however  goes ;  and  finding  the  committee  had  broken  up,  he 
sends  a  letter  to  Mr.  Mowatt  urging  him  to  take  the  shares  and  inclosing  him  a 
printed  copy  of  the  letter  which  has  been  so  frequently  mentioned  ;  and  upon  the 
faith  of  that  Mr.  Mowatt  signs  the  deed.  I  should  add  that  in  both  cases  he  paid  his 
deposit  according  to  the  terms  of  the  instrument. 

When,  then,  Mr.  Mowatt  had  thus  e.xecuted  the  deed,  what  was  the  relation  which 
subsisted  between  himself  and  those  who  had  given  him  that  which  I  call  a  guarantee  ? 
It  is  useless  to  speculate  what  would  be  his  obligation  as  to  other  persons,  whether 
under  any  possible  circumstances  he  would  be  liable  to  creditors,  or  how  he  would 
be  liable  to  other  parties  ;  but  the  whole  body  being  brought  before  the  Court, 
including  those  who  had  agreed  to  indemnify  Mr.  Mowatt  and  those  who  had  not  so 
agreed,  and  it  being  needful  to  raise  money  for  the  purpose  of  what  I  may  call  the 
common  concern,  the  question  is,  who  are  the  parties  primarily  liable  to  pay  that 
demand  ?  Can  there  be  the  least  doubt  that,  as  between  Mr.  Mowatt  and  Lord  Albert 
Conyngham  and  the  two  other  gentlemen  who  caused  [266]  that  letter  to  be  sent  to 
him  on  the  faith  of  which  he  took  the  shares  and  signed  the  deed  (even  if  Mr.  Mowatt 
is  liable  to  other  contributories),  they  are  liable  to  indemnify  him  ?  It  is  impossible 
to  reason  upon  it ;  the  statement  of  the  proposition  makes  it  as  clear  as  any  reasoning 
could.  The  persons  primarily  liable  are  those  who  induced  Mr.  Mowatt  to  subscribe 
the  deed  upon  the  assurance  that  if  he  did  he  should  be  indemnified.  It  was  urged 
in  argument,  that  he  signed  the  deed  after  he  had  entered  into  the  agreement.  No 
doubt  where  there  is  an  agreement,  and  in  order  to  carry  that  agreement  into  effect 
the  party  executes  a  deed,  the  deed  is  that  which  is  pririid  facie  to  be  taken  as  speak- 
ing the  intention  of  the  parties ;  but  that  was  not  what  was  meant  here  ;  it  never 
was  meant  that  the  deed  should  be  an  embodiment  of  the  agreement ;  on  the  contrary 
the  agreement,  the  guarantee,  was  something  entirely  collateral  to  the  deed.  Thi' 
directors  said  to  Mr.  Mowatt,  "If  you  will  execute  the  deed,  we  will  indemnify  you;" 
he  did  execute  the  deed,  and  now  they  say,  "  We  are  not  the  persons  to  indemnify 
you."     I  think  they  entirely  fail  in  that  argument. 

With  respect  to  Gay's  case  (1  De  G.  Mac.  &  G.  347),  which  is  the  authority  that 
has  been  relied  on,  the  distinction  is  manifest.  There  in  the  first  place  there  was  no 
express  agreement  to  indemnify,  although,  perhaps,  there  was  something  that 
amounted  to  the  same  thing :  the  directors  had  had  deposited  with  them  by  the 
great  body  of  the  shareholders  sums  of  money  to  be  applied  to  the  purposes  of  the 
inchoate  concern,  and  I  think  it  appeared  that  that  fund  had  not  been  exhausted,  or, 
if  properly  applied,  would  not  have  been  exhausted  :  then  the  affair  was  wound  up, 
and  it  was  said,  and  truly  said,  that  the  first  fund  appIi-[267]-cable  to  the  payment  of 
these  outstanding  demands,  and  to  the  payment  of  the  winding  up,  including  the 
costs,  was  the  fund  made  up  by  what  the  contributories  had  placed  in  the  hands  of 
the  managing  directors,  and  that  it  was  hard  to  call  upon  the  shareholders,  who  were 
not  liable" till  that  fund  was  exhausted.  So  far  from  Gay's  case  having  decided  contrary 
to  that  reasoning,  the  Lord  Justice  Knight  Bruce  and  myself  quite  felt  and  admitted 
the  force  of  it ;  but  what  was  said  in  the  course  of  the  argument  was,  that  the  Court 
was  called  upon  to  exercise  a  sort  of  administrative  duty,  that  it  ought  to  take  some 
practical  step  for  getting  the  money,  and  that  it  was  idle  to  go  through  the  ceremony 
of  first  making  a  call  on  seven  persons,  most  of  whom  had  gone  abroad,  and  all  of 
whom  were  totally  insolvent.  Feeling  the  force  of  that  argument,  what  we  did  was 
to  direct  an  affidavit  to  be  made  on  the  subject,  and  an  affidavit  was  made  that 
satisfied  us  that  there  was  no  reasonable  chance  of  recovering  one  sixpence  from  any 
of  the  persons  primarily  liable  :  they  had  imprudently,  I  do  not  say  whether  fraudu- 
lently or  not,  wasted  the  whole  of  the  fund.  That  being  so,  and  as  it  was  necessary 
that  the  money  should  be  raised,  we  said  that  all  the  contributories  were  liable,  the 
proportions  in  which  they  were  liable  had  been  ascertained,  and  that  if  it  should  turn 
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out  that  any  of  those  primarily  liable  were  solvent,  there  would  be  a  remedy  against 
them.  In  the  present  instance  the  fund  must  be  raised,  but  I  believe  nobody  suggests 
insolvency  on  the  part  of  the  directors,  who  are  the  persons  primarily  liable  :  the 
decision,  "therefore,  in  Gat/'s  case  has  no  practical  application. 

It  appears  to  me  that  the  call,  as  far  as  Mr.  Mowatt  and  Dr.  Elliott  are  con- 
cerned, must  be  discharged,  and  the  proper  directions  given  for  that  purpose. 

[268]  The  Lord  Ji"stice  KNKiHX  Bruce.  I  assume  in  favour  of  the  Respondents 
that  the  co.'its  and  expeiises  incurred  by  the  official  manager,  of  which  the  main  object 
of  the  call  is  to  procure  payment  to  him,  were  properly  incurred,  and  that  they  ought 
to  be  repaid  to  him,  and  must  be  so.  But  the  question  is,  how  are  they  to  be  repaid  .' 
I  assume  also  in  favour  of  the  Respondents,  but  without  deciding,  that  in  a  certain 
order,  and  in  a  certain  sense,  the  Appellants  before  us  are  liable  to  him  for  those 
costs  and  expenses.     The  question  is,  in  what  order  and  in  what  manner  ? 

I  agree  also  that  generally  where  a  man  has  two  debtors,  of  whom,  as  between 
themselves,  one  is  bound  to  indemnify  the  other,  the  creditor  may  proceed  against 
both  or  either,  and  leave  them  to  settle  the  matter  between  themselves.  This,  how- 
ever, is  not  exactly  that  case.  It  is  a  question  under  the  Acts  of  Parliament,  called 
"the  Winding-up  Acts,"  and  the  Master  has  before  him  the  official  manager  and  all 
the  contributories.  The  contributories  stand,  as  between  themselves,  in  distinct 
classes,  as  some  of  them,  at  least,  allege.  One  class,  in  the  present  instance,  may  be 
considered  as  represented  by  the  Appellants  ;  the  other  class  may  for  the  present 
purpose  be  considered  as  represented  by  Lord  Londesborough,  Mr.  Beauclerk,  and 
Mr.  Gore.  As  between  the  two  classes,  it  is  asserted  by  the  Appellants  that  the 
other  class  ought  to  bear  everything,  and  to  indemnify  them  from  all  the  conse- 
quences of  having  become  associated  with  this  company  or  undertaking.  Have  they 
gi\-en  evidence  of  that  before  the  Master  1  In  my  opinion  they  have  given  strong 
pimA  facie  e\idence,  such  evidence  as,  in  my  judgment,  to  render  it  a  proper  course 
of  proceeding  fully  to  investigate  the  matter  and  to  adjudicate  between  the  classes, 
who  at  the  stage  of  a  call,  ought  first  or  alone  to  be  [269]  made  liable  ; — whether  first 
or  alone  is  for  the  present  purpose  immaterial.  The  matter  does  not  appear  to  me 
to  have  received  sufficient  investigation.  It  would  be  premature — it  would  be  impos- 
sible, I  think — now  to  decide  that,  as  between  the  two  classes,  one  is  liable  before 
the  other.  Though  if  the  matter  were  to  rest  here,  I  should  have  no  hesitation  what 
answer  to  give  to  the  question  upon  the  evidence  before  us.  The  course  to  be  taken 
must,  I  think,  be  to  remit  the  whole  case  to  the  Master,  in  order  that  he  maj' 
investigate  the  claims  of  these  Appellants,  either  to  be  discharged  wholly,  or  not  to 
be  charged  until  other  persons,  whose  solvency  is  undoubted,  shall  have  been  well 
ascertained  to  be,  or  not  to  be,  liable  in  preference  to  them,  as  between  themselves. 

The  truth  I  believe  to  be  that  these  Appellants,  rightly  or  erroneously  (I  say  not 
which)  have  been  so  possessed  with  the  notion  that  they  were,  in  no  order,  in  no 
rank,  in  no  sense,  in  no  event  liable,  that  the  view  of  the  case  to  which  I  have 
adverted  has  not  been  presented  with  the  force  and  clearness,  with  which  otherwise 
it  might  have  been  presented,  either  to  the  Master  or  to  the  Vice-Chancellor.  I  am 
of  opinion  that  the  case  is  not,  at  present,  in  such  a  state,  as  that,  without  a 
probable  or  certain  failure  of  justice,  the  call,  as  it  is,  can  be  acted  upon  against  the 
Appellants. 

The  Lord  Justice  Turner.  I  agree  in  the  conclusions  that  have  been  expressed 
in  this  case.  This  is  a  call  for  the  purpose  of  recovering  debts  which  are  alleged  to 
be  due  from  the  company,  and  for  recovering  costs  said  to  have  been  incurred  for  the 
benefit  of  the  common  fund  belonging  to  the  company.  It  is  not  pretended,  and  has 
not  been  urged,  that  as  to  creditors,  Mr.  Mowatt  is  under  any  [270]  liability  ;  and 
as  the  case  stands  as  to  costs,  I  am  clear,  upon  the  present  evidence,  that  as  between 
Mr.  Mowatt  and  the  directors  of  this  company,  the  directors  are  primarily  liable  in 
respect  of  these  costs.  There  are  two  views  which  strike  my  mind  upon  that  point. 
The  one  is,  that  on  the  terms  of  the  agreement  which  is  entered  into  between  these 
parties,  and  upon  which  Mr.  Mowatt  signed  the  deed,  the  directors  agreed  that  if 
the  Act  of  Parliament  did  not  pass,  they  would  repay  the  whole  amount  of  the 
deposit,  which  in  truth  is  an  agreement  that  they  will  not  charge  the  shareholders 
who  signed  upon  the  faith  of  that  letter  any  deduction  in  respect  of  the  costs  which 
might  be  incurred.     The  other  view  which  has  struck  my  mind  upon  this  question 
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is  this :  supposing  Mr.  Mowatt  to  have  been  sued  upon  a  covenant  contained  in  that 
deed,  in  respect  of  the  costs  incurred  by  the  directors,  is  it  not  clear  that  a  Court  of 
Equity  would  restrain  the  proceedings  in  that  action  upon  the  ground  of  the  contract 
■entered  into  with  Mr.  Mowatt,  upon  the  faith  of  which  he  had  signed  '\  I  think,  that 
as  between  Mr.  Mowatt  and  the  directors  of  this  company,  the  directors  were 
primarily  liable  in  respect  of  the.se  costs.  I  am  speaking,  of  course,  upon  the  evidence 
as  it  stands  before  us  at  the  present  time.  These  calls  must  be  made  according  to 
the  Act  of  Parliament — according  to  the  liabilities  of  the  parties  at  law  and  in  equity  : 
but  it  is  said  that  there  may  he  other  parties  in  respect  of  whom  Mr.  Mowatt  may 
be  under  some  liability  to  contribute.  I  am  not  satisfied  upon  the  evidence  as  it 
stands  that  there  are  any  such  parties.  Assuming,  however,  that  there  are,  still, 
upon  the  evidence  as  it  .stands,  there  is  a  primary  liability  of  the  directors.  The  case 
stands  thus  :  There  are  parties  primarily  liable,  and  parties  secondarily  liable  ;  and 
the  question  is,  in  what  mode  the  call  ought  to  be  made  in  a  case  where  there  are 
parties  primarily  liable,  and  as  to  [271]  whom  there  is  no  doubt  of  the  power  of 
recovering  calls,  and  also  parties  secondarily  liable.  Nothing  would  be  more  incon- 
venient, in  carrying  out  the  provisions  of  the  Act  of  Parliament,  than  to  call  upon 
parties  who  are  secondarily  liable  to  pay  at  a  time  when  there  are  parties  who  are 
primarily  liable  ;  because  the  consequence  of  that  would  be  that,  in  further  working 
out  the  provisions  of  the  Act  of  Parliament,  it  would  be  necessary  that  further  calls 
should  be  made,  for  the  purpose  of  indemnifying  the  parties  upon  whom  the  first  call 
has  been  made  against  the  payments  which  they  have  been  compelled  to  make,  in 
the  place  of  the  parties  primarily  liable.  I  think,  therefore,  resort  ought  not  to  be 
had,  in  working  out  this  Act  of  Parliament,  to  parties  who  are  secondarily  liable  only, 
unless  it  is  clear  there  is  a  difficulty  in  recovering  the  calls  against  the  parties 
primarily  liable. 

The  order  for  the  call  was  discharged.  Costs  of  all  parties  to  come  out  of  the 
estate. 

(1)  The  call  was  also  objected  to,  especially  as  to  Mr.  Mowatt,  in  point  of  form  ; 
but  the  way  in  which  the  matter  was  ultimately  dealt  with  by  the  Court  renders  it 
unnecessary  to  report  the  argument  on  this  portion  of  the  case.  A  great  deal  of 
discussion  also  took  place  as  to  whether  it  had  been  proved  or  admitted  before  the 
Ma.ster  that  Mr.  Mowatt  and  Dr.  Elliott  received  the  letter  of  the  24th  January  1846 
before  executing  the  deed  ;  and  in  consequence  of  this,  the  case  stood  over  from  the 
•27th  January  to  give  opportunity  of  having  the  point  cleared  up.  The  facts  were 
ultimately  established  as  stated  and  referred  to  in  the  above  report. 

[272]  In  the  Matter  of  The  Vale  of  Neath  and  South  Wales  Brewery  Coii- 
PANY,  and  in  the  Matter  of  The  Joint  Stock  Companies  WiNDiNfi-up  Acts. 
Keene's  Executors' Case.     Before  the  Lords  Justices.     Jan.  12,  1853. 

.1  clause  of  a  partnership  deed,  however  precise,  may  be  waived  by  the  conduct  of 
all  the  partners,  but  a  waiver  of  the  stipulations  of  a  company's  deed  by  the 
directors  is  not  sufficient,  unless  it  is  shewn  that  the  body  at  large  made  the 
directors  their  agents  for  that  purpose. 

Where,  therefore,  a  shareholder  bequeathed  his  shares,  and  the  executor  assented  to 
the  bequest,  and  the  secretary  placed  the  name  of  the  legatee  and  her  husband 
opposite  the  shares  in  the  books  of  the  company,  but  the  provisions  of  the  deed  of 
settlement  had  not  been  complied  with  as  to  the  transfer  of  the  shai-es,  nor  was  it 
shewn  that  all  the  shareholders  of  the  company  had  concurred  in  dispensing  with 
such  compliance  :  Held,  that  the  executor  was  the  proper  person  to  be  placed  on 
the  list  of  contributories  under  the  Winding-up  Acts. 

This  was  an  appeal  of  the  official  manager  of  the  above  company  from  the  decision 
of  Vice-Chancellor  Stuart  reversing  the  decision  of  the  Master,  and  directing  the 
name  of  the  Kespondent,  Samuel  Thomas  Wood,  to  be  placed  upon  the  list  of  con- 
tributories as  executor  of  Lydia  Keene,  only  in  respect  of  losses  occurring  up  to  the 
time  of  her  death. 
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The  testatrix  was  at  the  time  of  her  death  proprietress  of  five  shares  in  the  Vale 
of  Neath  Brewery  Company.  By  her  will,  dated  in  July  1842,  she  gave  and 
bequeathed  unto  her  sister,  Mary  Cadby  Keene,  her  household  furniture,  books, 
clothes,  her  shares  in  the  Vale  of  Neath  Brewery  Company,  and  all  other  the  residue 
of  her  personal  estate.  She  appointed  her  brother,  William  Keene,  and  the  Re- 
spondent Wood  her  e.xecutors,  both  of  whom  proved  the  will.  Some  of  the  circum- 
stances of  the  case  and  of  the  clauses  of  the  deed  of  settlement  of  the  Vale  of  Neath 
Brewery  Company  will  lie  found  in  the  report  of  Kliild'a  case  (i  De  G.  it  S.  210), 
whore  it  was  decided  that  [273]  the  husband  of  the  above  legatee  was  not  liable  in 
respect  of  the  shares  now  in  (juestion. 

By  the  38th  clause  of  the  deed  it  was  provided  that  husbands  of  female  proprietors,, 
executors,  administrators,  or  legatees  might,  with  the  approbation  of  the  directors,, 
to  be  manifested  as  in  the  deed  mentioned,  but  not  otherwise,  be  admitted  and 
become  proprietors  of  the  company  in  respect  of  the  shares  which  belonged  to  or 
were  claimed  by  them  as  such  ;  but  if  they  did  not  obtain  the  approbation  of  the 
directors  to  lie  "admitted  proprietors,  they  should  within  six  months  after  becoming- 
entitled  to  such  shares,  sell  and  dispose  of  the  same,  and  on  their  refusal  or  neglect 
so  to  do,  should  forfeit  the  said  shares  for  the  benefit  of  the  other  proprietors  of  the- 
company.  And  that  every  purchaser  or  transferee  of  a  share  or  shares,  and  every 
husband,  administrator,  and  legatee  who  should  have  obtained  the  approbation  of 
the  directors  to  be  admitted  a  proprietor  in  respect  of  the  shares  belonging  or 
claimed  by  him  or  her  respectively  as  such,  should,  unless  already  a  proprietor  in 
respect  of  some  other  share  or  shares,  execute  the  deed  of  settlement,  or  some  deed 
of  accession  thereto  binding  himself  or  herself  to  conform  to,  observe,  and  abide  by 
all  stipulations,  regulations,  and  provisions  for  the  time  being,  affecting,  or  intending- 
to  affect,  the  proprietors  of  shares  in  the  capital  and  property  of  the  company,  and 
until  he  should  do  so,  should  not  become  a  proprietor  of  the  company. 

The  41st  clause  provided  (among  other  things)  that  the  approbation  of  the 
directors  should  be  manifested  b}'  entries  or  memorandums  to  that  effect  in  the  share 
register  book,  under  the  signature  of  two  of  the  directors  for  the  time  being. 

[274]  The  44th  clause  provided  that  whenever  any  share  or  shares  in  the  capital 
of  the  company  should  become  actually  forfeited,  or  should  be  duly  and  eff'ectually 
vested  in  any  new  jiroprietor,  and  such  entry  or  alteration  in  regard  to  such  share  or 
shares  should  have  been  made  in  the  share  register  book  as  thereinbefore  required  ; 
then,  and  not  before,  the  responsibility  of  the  previous  owner  as  a  proprietor  in  the 
company  with  respect  to  the  same  share  or  shares,  should,  from  and  after  the  com- 
pletion of  such  entry  and  certificate  granted  as  aforesaid,  and  the  payment  of  all 
instalments  on  such  shares  previously  called  for,  cease  and  determine  as  to  the  sam& 
share  or  shares. 

The  testatrix  had  not  executed  the  above  deed  of  settlement,  but  on  the  purchase- 
of  her  shares  she  had  executed  a  deed  dated  the  14th  December  1841,  being  the 
instrument  of  the  transfer  of  the  five  shares  to  her,  and  thereby  covenanted  for 
herself,  her  heirs,  executors,  and  administrators,  that  she,  her  executors,  adminis- 
trators, and  assigns,  would  in  all  respects,  whilst  she  should  continue  a  holder  of  any 
shares  of  the  company,  well  and  truly  observe,  perform,  and  fulfil,  and  keep  all  the 
covenants,  articles,  stipulations,  and  agreements,  which  were  or  ought  to  be  observed, 
performed,  fulfilled,  and  kept  by  her,  her  executors,  and  administrators  respectively, 
in  respect  thereof,  or  in  relation  to  such  shares  for  the  time  being  remaining  in  her 
name  in  the  books  of  the  company,  according  to  the  true  intent  and  meaning  of  the 
same  covenants,  articles,  stipulations,  and  agreements. 

The  testatrix  died  on  the  8th  of  July  1842,  and  in  November  1842  the  legatee 
married  Mr.  Kluht. 

In  August  1842,  Mr.  W.  Keene,  the  acting  executor,  [275]  who  had  shares  of  his- 
own  in  the  company,  and  who  had  acted  as  agent  of  Miss  M.  C.  Keene  with  reference 
to  other  shares  held  by  her  in  her  own  right  in  the  company,  wrote  to  the  secretary 
of  the  company  the  following  letter  with  reference  to  a  dividend  declared  shortly 
after  the  death  of  the  testatrix: — "  Troubridge,  August  13,  1842. — Dear  Sir, — I 
duly  received  the  notice  from  the  directors  respecting  the  dividend  to  be  paid  on  the 
1st  of  September,  and  beg  to  inform  you  that  my  sister.  Miss  M.  C.  Keene,  is  and 
will  be  at  my  house,  so  that  she  will  thank  you  to  forward  her  dividend  here.      I 
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have  also  to  request  that  you  will  send  the  iimount  due  to  Miss  Lydia  Keeiio, 
deceased,  to  me,  as  the  executor  under  her  will,  to  which  I  have  just  administered. 
Her  shares  will  shortly  have  to  be  transferred  to  my  sister,  M.  C.  Keene."  After 
the  marriage  of  his  sister,  Mr.  Keene  wrote  the  following  letter  to  the  secretary : — 
"  Troubridge,  January  27,  1843. — Dear  Sir, — I  beg  to  inform  you  that  my  sister  (in 
your  books  Miss  Mary  Cadby  Keene)  is  now  Mrs.  Kluht ;  her  address  is,  however, 
the  same  as  before  :  Wall  Cottage,  Twickenham.  Her  shares,  as  well  as  those  of  my 
deceased  sister,  Lydia,  will  be  transferred,  I  believe,  when  the  legacy  dutj'  is  paid, 
to  Mrs.  Kluht's  husband,  the  Rev.  H.  B.  Kluht,  of  which  I  will  forward  positive 
instructions  as  soon  as  I  have  paid  the  duty  at  Somerset  House." 

The  secretary  of  the  company,  upon  receiving  this  letter,  wrote  in  pencil,  against 
the  entry  relating  to  the  shares  in  the  share  register  book  of  the  company,  the  name 
of  "  Kluht ; "  and  sub.sequent  circulars  respecting  the  shares  were  sent  to  Mr.  Kluht. 
A  dividend,  however,  afterwards  declared  upon  the  shares,  was  paid  in  May  1843  to 
Mr.  Keene. 

In  April  1844,  a  resolution  was  passed  at  a  meeting  [276]  of  the  shareholders, 
that  advances  upon  loan  notes  of  the  company  should  be  made  by  the  shareholders 
in  proportion  to  their  interest  in  the  concern.  The  facts  respecting  this  call  are 
stated  in  Morgan's  case  (I  De  G.  &  S.  750;  1  Mac.  &  G.  226).  Mr.  Keene,  the 
executor,  gave  his  acceptance  to  the  company  for  £400  to  meet  this  call,  being  X330 
for  an  advance  of  £5  per  share  in  respect  of  shares  held  by  himself,  and  £70  in 
respect  of  the  shares  of  Mr.  and  Mrs.  Kluht,  in  which  were  included  the  above  five 
shares.  Mr.  Keene  on  that  occasion  wrote  to  the  secretary  as  follows  : — "  Dear  Sir, 
— I  have  enclosed  you  my  acceptance  as  suggested  for  £400  ;  but  in  doing  so,  I  do 
not  hold  myself  responsible  for  the  amount  of  Mr.  Kluht's  advances,  although  awai'C 
he  is  not  able  to  pay  it  himself.  I  send  you,  however,  the  acceptance  to  the  joint 
amount,  rather  than  occasion  you  any  inconvenience."  The  bill  was  afterwards 
renewed,  and  ultimately  returned  to  Mr.  Keene,  on  payment  of  £330  only  in  respect 
of  his  own  shares.  The  balance  of  £70  was  never  paid.  Mr.  Keene  having  died,  the 
Master  placed  Mr.  Wood,  the  surviving  executor,  on  the  list  of  contributories,  with- 
out qualification  in  respect  of  the  above  five  shares.  The  Vice-Chancellor,  however, 
upon  an  appeal  from  the  Master's  decision,  directed  that  the  name  of  Mr.  Wood 
should  only  remain  on  the  list  as  liable  up  to  the  death  of  the  testatrix. 

Mr.  Russell  and  Mr.  T.  H.  Terrell  in  support  of  the  appeal.  There  is  not 
sufficient  in  this  case  to  shew  either  an  assent  to  the  legacy,  or  an  approval  by  the 
company  of  Mr.  and  Mrs.  Kluht,  or  either  of  them,  as  proprietors  or  [277]  proprietor 
of  the  shares,  or  of  any  discharge  by  the  company  of  the  estate  of  the  testatrix. 

They  cited  Mwgan's  case  (1  De  G.  &  S.  750  ;  1  Mac.  &  G.  225),  Ex  parte  Gmdhwaite 
(3  Mac.  &.  G.  187),  Crosjield's  case  (2  De  G.  Mac.  &  G.  128). 

Mr.  Bacon  and  Mr.  Roxburgh  for  the  Respondent. 

The  executor's  assent  is  sufficiently  proved  by  the  letters  of  the  13th  of  August 
1842  and  27th  of  January  1843,  and  the  company  must  be  bound  by  entries  in  their 
books  ;  the  entry  by  the  secretary  of  Mr.  Kluht's  name  in  the  ledger  at  all  events 
released  the  testatrix's  estate  from  losses  accruing  after  her  death. 

Mr.  Russell,  in  reply. 

The  Lord  Justice  Knight  Bruce.  PrimA  facie  the  estate  of  Miss  Lydia  Keene, 
who  was  a  proprietor  of  five  shares  in  this  company  at  the  time  of  her  death,  continues 
liable  in  respect  of  those  five  shares.  It  is  upon  those  who  assert  that  that  liability 
has  ceased  to  prove  it.  It  is  said  that  the  liability  has  ceased  under  the  38th  and 
44th  sections  or  clauses  of  the  deed,  inasmuch  as  Miss  Lydia  Keene  made  a  will  by 
which  either  as  part  of  her  residue  or  specifically,  she  bequeathed  the  shares  in  question 
to  her  sister.  Her  sister  married  a  gentleman  named  Kluht  after  the  testatrix's  death, 
and  it  is  said  that  the  executors  or  one  of  them  assented  to  the  bequest,  whether 
specific  or  residuary,  and  that  the  legatee  or  her  husband  was  approved  by  the 
directors  in  a  sufficient  and  binding  [278]  manner  as  a  proprietor,  or  that  they  were 
both  so  approved  as  proprietors,  in  respect  of  these  shares  from  the  death  of  the 
testatrix,  in  which  case  it  is  assumed,  and  probably  with  correctness,  upon  the  deed, 
that  the  liability  of  the  estate  would  cease.  It  is  denied  on  the  part  of  the  official 
manager  that  there  was  assent  to  the  bequest. 

It  is  denied  also  on  his  part  that  Mr.  and  Mrs.  Kluht  were  approved,  or  that 
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citlier  of  them  was  approved  as  proprietors,  or  as  a  proprietor  of  these  shares  in  suc- 
cession to  the  testatrix,  and  that  consequently  a  case  of  discharge  of  the  estate  has 
not  arisen. 

Now,  the  38th  clause  provides  that  legatees  may,  with  the  approbation  of  the 
directors  to  be  manifested  as  after  mentioned  but  not  otherwise,  be  admitted,  and 
become  proprietors  of  the  company  in  respect  of  shares,  and  the  41st  clause  provides- 
—[His  Lordship  read  it].  It  i.s  plain  and  undisputed  here  that  the  things  required 
to  be  done  were  not  done,  and  that  therefore  if  the  letter  of  the  deed  is  to  prevail,  the 
responsibility  has  not  ceased,  and  the  Master's  conclusion  was  the  correct  conclusion. 
But  it  is  .said  that  although  the  very  tilings  prescribed  by  the  deed  were  not  done 
that  was  done,  which  ought  to  be  taken  as  equivalent,  inasmuch  as  (it  is  also  said 
that)  the  manner  of  proceeding  in  the  administration  of  the  affairs  of  this  company 
was  so  loo.se,  and  departed  so  materially  or  so  much  from  the  language  of  the  deed, 
that  that  course  of  proceeding  ought  to  be  taken  as  one  adopted  by  the  company  in 
substitution  for  the  course  required  by  the  deed,  and  that  therefore  what  was  done 
was  sufficient. 

Unquestionably,  in  ordinary  partnerships,  any  clause  of  the  deed,  however  strict 
or  precise,  may  in  practice  [279]  be  departed  from  or  waived.  In  a  partnership,  for 
instance,  of  two,  or  three,  or  four,  where  they  alone  are  interested  in  the  stipulations- 
into  which  they  have  entered,  as  they  were  the  persons  who  created  the  obligation, 
and  are  the  only  persons  whom  the  obligation  concerns,  they  are  at  liberty  to  depart 
from  it,  and  it  has  often  happened  that  on  dissolutions  and  the  winding  up  of  partner- 
ships, the  arrangements  made  have  proceeded  on  a  basis  very  different  from  that  w'hich 
the  deed  provided,  the  evidence  being  plain  of  a  departure  agreed  to  between  those 
concerned  in  the  matter,  who  were  competent  to  agree  to  that  departure.  The  same 
course,  attended  with  the  same  results,  is  not  absolutely  impossible  in  the  case  of  one 
of  those  extended  partnerships  called  joint  stock  companies,  in  which  it  being  im- 
possible for  every  partner  usefully,  or  with  propriety,  to  interfere  directly  or  personally 
in  the  management  of  the  business,  its  affairs  are  delegated  to  a  chosen  body,  whether 
called  a  committee,  or  directors,  or  by  any  other  name,  acting  as  agents  for  the  whole. 
But  there  is  obviously  much  more  difficulty  in  acting  on  the  rule  which  I  have  just 
mentioned,  in  such  a  case  ;  because  j^^na  facie,  the  duty  of  an  agent  is  to  obey  and 
follow  his  instructions.  Directors  and  committees  are  not  appointed  to  depart  from 
the  deed  of  constitution.  They  are  appointed  to  carry  it  into  effect.  It  is  obvious, 
therefore,  to  repeat  what  I  just  now  said,  that  though  such  a  result  in  the  case  of  a 
joint  stock  company  is  not  impossible,  it  is  one  much  more  difficult  to  be  arrived  at, 
and,  in  point  of  fact,  much  more  rarely  arrived  at. 

In  the  present  instance,  upon  the  best  attention  that  I  have  been  able  to  give  to 
the  evidence  (I  have  heard,  and  I  think  I  have  understood  the  whole  of  it)  the  case 
appears  to  me  to  fail  on  two  essential  grounds.  [280]  In  the  first  place,  how  is  it 
shewn  that  the  body  at  large  to  be  effected  by  proceedings  of  the  present  description 
did  assent  to  a  departure  by  the  directors  from  this  very  rational  provision  in  the 
deed,  as  to  the  manner  of  exhibiting  the  assent  of  the  directors  to  the  introduction 
of  a  new  proprietor?  The  evidence  appears  to  me  wholly  insufficient  to  authorize 
the  arrival  at  such  a  conclusion.  If,  indeed,  it  had  been  shewn  that  the  body  at  large 
had  so  acted  as  to  have  made  the  directors  their  agents  for  such  a  purpose,  probably 
they  would  have  to  abide  the  consequence ;  but,  as  I  have  already  said,  the  evidence 
appears  to  me  far,  very  far  short  of  warranting  such  a  conclusion. 

The  observations  that  I  have  just  made  suppose  that  the  directors  themselves 
have  concurred  in  the  approval,  and  the  admittance  of  the  husband  or  the  wife,  or 
both,  in  respect  of  the  five  shares  held  by  the  testatrix.  But  even  that  does  not  appear 
to  me  shewn.  There  is  nothing  in  evidence,  as  the  evidence  strikes  my  mind,  except 
the  acts  sufficiently  loose  in  themselves  of  a  gentleman  acting  as  secretary  of  the 
company,  and  we  do  not  find  any  proof  associating  the  directors  with  him  in  those 
acts  which  are  of  importance  in  the  case. 

I  am  of  opinion,  therefore,  that  the  proprietors  at  large  in  this  company  have  a 
right  to  say  that  not  only  in  form,  but  in  substance  also,  those  acts  were  not  done 
by  which  alone  the  responsibility  of  the  estate  of  the  testatrix  could  be  made  to  cease. 
That  conclusion  is  supported  by  the  remark,  that  no  one  can  tell  what  manner  of 
proprietorship  it  was  that  was  accepted  or  approved,  if  any  was  accepted  or  approved. 
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in  lieu  of  the  estate  of  the  testatrix.  Whether  it  was  Mr.  Kluht  alone,  or  Mr.  and 
Mrs.  Kluht  together,  nowhere  appears  [281]  as  I  understand  the  materials  before  the 
Court.  It  was,  however,  essential  to  shew  which  of  these  things  was  intended  to  be 
done  and  was  done. 

For  these  reasons  my  impression  is  the  same  as  the  Master's  upon  this  case. 

The  Lord  Ju.stice  Turner.  I  concur  in  the  opinion  that  has  been  expressed  by 
my  learned  brother  in  this  case.  The  deed  of  this  company  provides  for  the  shares 
of  legatees  becoming  vested  in  them  under  particular  conditions  and  qualifications, 
and  though  there  may  be  a  course  of  conduct  on  the  part  of  directors  which  (suppos- 
ing there  is  sufficient  to  raise  the  inference  that  all  the  shareholders  in  the  company 
have  concurred),  may  dispense  with  the  particular  requisites  of  transfer  required  by 
a  deed  of  settlement,  it  is  I  think  beyond  doubt,  that  here  the  approbation  of  the 
directors  of  the  company  being  required  by  the  deed  to  vest  the  shares  in  the  legatee, 
such  an  approbation  on  their  part  must  be  shewn  for  the  purpose  of  discharging  the 
testatrix's  estate  from  liability.  It  is  argued  that  there  has  been  substantial  appro- 
bation on  the  part  of  the  directors  of  this  compan}'  of  the  vesting  of  those  shares  in 
the  legatee,  and  this  argument  rests,  as  I  understand,  on  two  grounds. 

First,  it  is  said  that  letters  were  written  by  the  executor  to  the  directors,  or  to 
the  secretary  of  the  company,  in  one  of  which  the  executor  expressed  himself  to  the 
effect,  that  the  shares  of  the  legatee  would  have  to  be  transferred  to  her ;  and  in 
another  of  which,  dated  7th  January  1843,  it  is  said  that  the  shares  of  that  legatee 
would  have  to  be  transferred  to  her  husband  Mr.  Kluht,  and  that  these  letters  are 
stated  by  the  secretary  of  the  company  in  his  affidavit  to  have  been  [282]  followed 
by  an  entry  made  by  him  in  the  books  of  the  company  in  pencil  writing  under  the 
account  of  the  shares  in  which  this  lady's  name  appeared  before  her  marriage  the 
name  of  Kluht.  Now,  whatever  consideration  might  be  due  to  this  act  of  the  secretary 
if  it  stood  alone,  there  is  evidence  before  us  shewing  that  at  a  subsequent  period,  in 
the  month  of  May  1843,  the  dividends  of  those  shares  were  nevertheless  and  not- 
withstanding the  entry  of  the  name  of  Kluht,  paid  to  Keene  the  executor,  and  not  to 
Kluht,  the  person  to  whom  it  is  supposed  the  transfer  had  been  made  with  the  consent 
of  the  directors. 

Secondly,  it  is  said  that  subsequently  to  1843,  and  in  1844,  a  transaction  of  this 
nature  took  place : — it  became  necessary  for  the  shareholders  of  this  company  each  to 
advance  £o  on  account  of  their  respective  shares  for  the  purpose  of  assisting  the 
company,  and  a  bill  was  drawn  by  somebody  on  the  part  of  the  company  and  accepted 
by  Mr.  Keene  for  a  sum  of  £400  in  respect  of  a  contribution  of  £5  per  share,  £400 
being  the  amount  of  contribution  of  £5  a  share  on  the  shares  held  by  Mr.  Keene 
himself,  and  also  in  respect  of  the  fourteen  shares  vested  in  Mr.  Keene  as  executor. 
That  bill,  it  appears,  became  due  and  was  not  paid,  and  ultimately  Mr.  Keene  paid  in 
a  sum  of  £330  only,  the  amount  of  contribution  of  £5  per  share  on  his  own  shares. 
But  it  has  been  already  held  in  Mr.  Kluht's  case,  that  the  circumstances  connected 
with  that  bill  did  not  make  Mr.  Kluht  liable  as  husband  of  Mrs.  Kluht  in  respect  of 
the  shares  which  she  held  originally  in  her  own  right,  and  if  it  did  not  make  him 
liable  as  husband  in  respect  of  those  shares,  I  do  not  see  how  it  can  make  him  liable 
as  husband  in  respect  of  those  of  which  she  was  legatee,  and  much  less  do  I  see  how 
it  could  make  Mrs.  Kluht  liable  in  any  way  in  respect  of  those  shares  ;  and  as  it  [283] 
did  not  make  Mr.  Kluht  liable  as  husband,  and  did  not  make  Mrs.  Kluht  liable  as 
wife,  the  consequence  was  that  there  was  no  shareholder  who  could  be  liable  except 
the  executor  of  the  testator,  and  I  cannot  conceive  that  the  estate  can  be  discharged 
except  by  the  effectual  substitution  of  some  shareholder. 

The  Vice-Chancellor  appears  to  have  founded  his  judgment  on  the  fact  of  assent 
of  the  executor.  This,  however,  is  not  a  case  of  specific  bequest ;  and  even  assuming 
it  to  be  capable  of  passing  by  assent,  it  is  necessary  here  not  merely  that  there  should 
be  assent  on  the  part  of  the  executor,  but  also  approval  on  the  part  of  the  directors. 
In  my  opinion  the  Respondents  have  failed  to  establish  a  case  of  approval  on  the  part 
of  the  directors. 

The  order  will  be  that  the  official  manager  shall  take  his  costs  out  of  the  estate, 
and  that  there  shall  be  no  costs  on  the  other  side. 
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[284]     Roberts  v.  Berry.     Before  the  Lords  Justices.    Jan.  20,  1853. 

[S.  C.  22  L.  J.  Ch.  398.     See  Tilley  v.  TJiomas,  1867,  L.  R.  3  Ch.  67.] 

Conditions  of  sale  stated  that  an  abstract  of  title  would  be  furnished  within  seven 
days  from  the  day  of  sale,  on  the  application  of  the  purchaser  for  the  same,  and 
provided  that  all  objections  should  be  taken  within  eight  days  of  such  delivery  or 
be  considered  as  waived.  The  purchaser's  solicitor  called  for  the  abstract  two  days 
after  the  sale,  but  owing  to  the  estate  l)eing  in  mortgage,  and  the  mortgagee  being 
abroad,  the  abstract  wa.s  not  delivered  till  thirteen  days  after  the  sale.  The  pur- 
chaser brought  an  action  for  the  deposit.  The  vendor  filed  a  bill  for  specific 
performance  and  an  injunction.  Held,  on  demurrer,  that  the  time  of  the  delivery 
of  the  abstract  was  not  of  the  essence  of  the  contract,  the  importance  of  stipulations 
as  to  time  being  differently  regarded  in  Courts  of  law  and  Equity. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls,  overruling  a 
demurrer  to  a  bill  for  specific  performance  of  an  agreement  for  the  sale  of  certain 
freehold  ground-rents  of  £43,  Os.  6d.  per  annum  ;  which  constituted  part  of  the  co- 
partnership property  of  the  Plaintiffs.  The  following  was  the  substance  of  the 
statements  of  the  bill. 

On  the  22d  of  July  18.52,  the  Plaintiffs  put  up  the  ground-rents  for  sale  bv  public 
auction,  together  with  other  ground-rents,  and  certain  cottage  residences,  according 
to  certain  printed  particulars  and  conditions  of  sale,  in  three  lots ;  and  the  freehold 
ground-rents  were  comprised  in  Lot  1  of  the  printed  particulars,  and  were  described 
as  follows  : — Lot  L  Freehold  ground-rents  of  £43,  Os.  6d,  per  annum,  arising  from 
nine  houses,  Nos.  1  to  9,  Upper  Mary  Street,  Bromley,  in  the  county  of  Middlesex ; 
Nos.  1,  2,  and  3,  let  on  leases,  which  expire  at  Midsummer  1925  ;  and  Nos.  4  to  9  on 
lease,  which  expires  November  1st,  1891,  as  under:  No.  1,  at  £2,  13s.  6d.  per 
annum ;  Nos.  2  and  3,  at  £5,  7s.  Od.  per  annum  ;  and  Nos.  4  and  9,  £35,  Os.  Od.  per 
annum  ;  rack  rental  value  about  £135,  Os.  Od.  per  annum. 

The  third  condition  of  sale  was  as  follows: — "The  purchaser  shall,  immediately 
after  the  sale,  pay  into  the  [285]  hands  of  the  auctioneers  a  deposit  of  £20  per  cent., 
in  part  of  his  or  her  purchase-money,  and  sign  an  agreement  for  payment  of  the 
remainder  to  the  vendor,  on  or  before  the  8th  August  next,  at  which  time  the  pur- 
chase is  to  be  completed ;  but  if  such  purchase  is  not  completed  on  the  said  8th 
August,  the  purchaser  thereof,  from  whatever  cause  the  delay  shall  arise,  or  be 
occasioned,  shall  pay  interest  on  the  remainder  of  his  purchase-money,  at  the  rate  of 
£5  per  cent,  per  annum,  from  that  day  until  the  day  of  completing  his  or  her  purchase, 
■\vithout  prejudice  to  the  right  reserved  to  the  vendor  by  the  last  condition.  The 
purchaser  will  be  entitled  to  receive  the  rents  as  from  the  day  of  completing  the  pur- 
chase, or  pos.session  as  the  case  may  be." 

The  fourth  condition  was  as  follows : — "  In  order  to  save  expense,  within  seven 
days  from  the  day  of  the  sale  the  vendor  shall,  at  his  own  expense,  on  application  of  the 
same,  make  and  deliver  to  the  purchaser  or  his  solicitor  an  abstract  of  title,  commenc- 
ing with  a  conveyance  to  the  vendors,  and  on  completion  of  the  purchase,  title-deeds  of 
earlier  date  will  be  handed  over  to  the  purchasers,  and  no  earlier  title  shall  be  required, 
and  the  purcha.ser  shall  make  his  or  her  objections,  or  requisitions  (if  any),  in  regard 
to  the  title,  and  cause  the  same  to  be  delivered  at  the  office  of  the  vendor's  solicitor 
within  eight  days  from  the  receipt  of  his  or  her  abstract;  and  all  objections  or 
requisitions  which  shall  not  be  made  within  the  time  above  specified  .shall  be  taken  to 
be  waived,  and  shall  not,  under  any  circumstances,  be  capable  of  being  afterwards 
made  or  adduced ;  but  in  case  any  requisition  or  objection  shall  be  so  delivered,  or 
made,  and  be  such  that  the  vendor's  solicitor  should  consider  it  advisable  to  abandon 
the  contract,  the  vendor  shall,  on  returning  or  tendering  to  the  purchaser  his  or  [286] 
her  deposit-money,  be  at  liberty  to  rescind  the  contraet  altogether,  by  a  note  in 
■\niting,  under  his  or  her  hand,  without  any  further  claim  on  the  part  of  the  purchaser 
for  interest,  costs,  expenses,  or  otherwise.  Lots  1  and  2  are  comprised  in  one  con- 
veyance, the  largest  purchaser  in  amount  will  be  entitled  to  the  custody  thereof,  who 
will  covenant  with  the  other  purchasers  in  the  usual  way  for  the  production  ;  and  as 
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to  Lot  3  being  part  of  a  larger  estate,  the  whole  thereof  being  comprised  in  one  con- 
veyance, the  purchaser  shall  have  a  conveyance  from  the  vendor,  with  the  usual 
covenant,  to  produce  the  said  conveyance,  and  any  other  document  that  may  relate  to 
this  and  other  portions  of  the  estate.  Lots  1  and  2  are  sold,  subject  to  a  rent  charge, 
riding  over  this  and  other  property,  of  very  considerable  value ;  no  objection  shall  be 
taken  on  this  account,  and  no  compensation  shall  be  made,  and  no  evidence  required, 
on  what  property  the  said  rent  charge  is  made." 

The  Defendant  attended  the  sale,  and  was  the  highest  bidder  for  Lot  1,  and  he  was 
declared  and  became  the  purchaser  of  the  freehold  ground  rents  comprised  in  Lot  1 
for  the  sum  of  £800,  and  paid  to  the  Plaintiffs  his  deposit  of  .£160  on  the  purchase- 
money,  and  signed  an  agreement,  bearing  date  the  22d  of  July  1852,  for  the  purchase 
of  the  ground-rents  and  for  the  payment  of  the  remainder  of  the  purchase-money, 
according  to  the  third  condition. 

The  2d  and  3d  lots  were  not  sold  at  the  auction,  and  some  negotiation  took  place 
between  the  Defendant  and  the  Plaintifts  relative  to  the  purchase  of  Lot  2,  which 
however  went  off.  Pending  such  negotiation,  Mr.  Farnell,  the  solicitor  of  the  De- 
fendant, by  letter,  dated  the  24th  of  July  1852,  called  upon  the  Plaintiffs  to  send  to 
[287]  him  an  abstract  of  the  title  of  the  freehold  ground  rents,  with  a  copy  of  the 
contract. 

The  title-deeds  were  in  the  possession  of  a  mortgagee,  and  the  Plaintiffs  immedi- 
ately applied  to  the  solicitors  of  such  mortgagee  and  requested  them  to  furnish  the 
abstract  of  title  to  Mr.  Farnell,  but  owing  to  the  absence  of  the  mortgagee  on  the 
Continent,  the  abstract  could  not  be  at  once  furnished. 

On  the  3d  of  August  1852,  Messrs.  Finch  &  Shepheard,  the  solicitors  of  the 
mortgagee  and  of  the  Plaintiffs,  sent  an  abstract  to  Mr.  Farnell,  with  a  copy  of  the 
contract,  and  a  letter  from  Messrs.  Finch  &  Shepheard  to  Mr.  Farnell,  dated  the  2d 
of  August  1852,  stating  that  the  abstract  could  be  examined  with  the  deeds  at  any 
time  Mr.  Farnell  might  appoint. 

Mr.  Farnell  received  the  abstract,  letter,  and  copy  of  contract  some  time  in  the 
course  of  the  day  of  the  3d  of  August  1852. 

Shortly  afterwards  the  Plaintiffs  received  from  Mr.  Farnell  a  letter,  dated  the  3d 
of  August  1852,  which  (so  far  as  material)  was  as  follows: — "Not  having  received 
the  abstract  of  title  to  the  lot  purchased  by  Mr.  Berry,  agreeably  to  the  conditions,  I 
presume  there  is  some  difficulty  regarding  the  title.  I  will  therefore  thank  you  to 
return  me  the  deposit  of  £160  paid  by  my  client,  and  I  do  hereby  rescind  the  contract 
on  his  behalf." 

On  the  5th  of  August,  Messrs.  Finch  &  Shepheard  received  a  letter  from  Mr. 
Farnell,  dated  August  1852,  but  without  specifying  any  precise  day,  which,  so  far  as 
is  material,  was  as  follows : — "  I  beg  to  acknowledge  the  [288]  receipt  to-day  of 
abstract  of  title  to  freehold  premises  at  Bromley,  Middlesex,  purchased  by  my  client, 
Mr.  John  Robert  Berry,  at  auction,  on  the  22d  July  last,  and  to  refer  you  to  my 
letter  of  yesterday,  addressed  to  the  auctioneers,  Messrs.  Roberts  &  Roby,  rescinding 
the  contract  on  the  part  of  Mr.  Berry,  for  the  reason  therein  stated.  The  abstract 
shall  be  returned  as  you  may  direct." 

The  Defendant  refused  to  perform  the  agreement,  and  had  commenced  an  action 
for  the  recovery  of  the  £160. 

The  prayer  was  for  specific  performance  of  the  contract,  and  an  injunction  to 
restrain  further  proceedings  in  the  action. 

Mr.  Roundell  Palmer  and  Mr.  J.  H.  Palmer,  in  support  of  the  appeal.  The  case 
falls  within  a  recent  decision  of  the  present  Lord  Chancellor  when  a  Vice-Chancellor, 
Parkin  v.  Thorold  (2  Sim.  N.  S.  1),  where  his  Lordship  had  held  that  there  was  no 
difference  between  the  construction  which  was  to  be  put  upon  agreements  in  Courts 
of  Equity  and  Courts  of  law,  and  that  in  both  the  parties  are  held  bound  by  contract 
according  to  its  terms,  including  that  respecting  the  time  of  its  performance,  unless 
there  was  any  circumstance  rendering  it  inequitable  to  enforce  the  term  as  to  time 
on  the  ground  of  waiver  or  otherwise.  [The  Lord  Justice  Knight  Bruce.  Was 
the  case  of  Lennon  v.  Napper  (2  Sch.  &  Lef.  684),  before  Lord  Redesdale,  cited  in 
this  case  or  in  ParMn  v.  ThoroP/  ?]  It  does  not  appear  to  have  been.  [The  Lord 
Justice  Knight  Bruce.  [289]  In  that  case  Lord  Redesdale,  who  was  a  considerable 
master  of  equity  jurisprudence,  thus  states  the  law  upon  this  subject  with  perspicuity 
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and  precision :  "  The  Courts,  in  all  cases  of  contracts  for  estates  in  land,  have  been 
in  the  habit  of  relieving,  where  the  party  from  his  own  neglect  had  suffered  a  lapse 
of  time,  and  from  that,  or  other  circumstances,  could  not  maintain  an  action  to 
recover  damages  at  law,  and  even  where  nothing  exists  to  prevent  his  suing  at  law, 
so  many  things  are  necessary  to  enable  him  to  recover  at  law,  that  the  formalities 
alone  render  it  very  inconvenient  and  hazardous  so  to  proceed  :  nor  could,  in  many 
cases,  the  legal  remedy  be  adequate  to  the  demands  of  justice.  Courts  of  Equity 
have  therefore  enforced  contracts  specifically,  where  no  action  for  damages  could  be 
maintained  ;  for  at  law  the  party  Plaintiff  must  have  strictly  performed  his  part,  and 
the  inconvenience  of  insisting  upon  that,  in  all  cases,  was  sufficient  to  require  the 
interference  of  Courts  of  Equity.  They  dispense  with  that  which  would  make  com- 
pliance with  what  the  law  re<iuires  oppressive  ;  and  in  various  cases  of  such  contracts, 
they  are  in  the  constant  habit  of  relieving  the  man  who  has  acted  fairly,  though 
negligently.  Thus  in  the  case  of  an  estate  sold  by  auction,  there  is  a  condition  to 
forfeit  the  deposit  if  the  purchase  be  not  completed  within  a  certain  time  ;  yet  the 
Court  is  in  the  constant  habit  of  relieving  against  the  lapse  of  time  :  and  so  in  the 
ease  of  mortgages,  and  in  many  instances,  relief  is  given  against  mere  lapse  of  time 
where  lapse  of  time  is  not  essential  to  the  substance  of  the  contract."  His  Lordship 
also  referred  to  Sefon  v.  Slade  (7  Ves.  265).]  We  submit  that  the  observation  of 
Lord  Cranworth,  that  there  ought  not  to  be  two  different  constructions  of  the  same 
contract  in  different  Courts,  is  unanswerable.  [The  [290]  Lord  Justice  Knight 
Bruce.  Have  there  been  two  different  constructions  1  Courts  of  Equity  judge  of 
the  materiality  of  stipulations  as  to  time  differently  from  Courts  of  law.  Otherwise, 
how  could  there  be  a  decree  for  the  redemption  of  a  mortgage  T\  In  all  cases  it  will 
be  found  to  have  turned  on  the  circumstances  and  nature  of  the  case.  In  the  case 
of  a  mortgage  it  would  be  inequitable  to  allow  a  forfeiture  of  the  estate,  because  the 
contract  is  in  all  cases  for  security  and  not  for  a  conditional  sale. 

Mr.  Teed  and  Mr.  Hislop  Clarke,  for  the  Plaintiffs,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  It  may  perhaps  be  sufficient  to  dispose  of 
this  demurrer  to  say  that  the  point  is  fitter  to  be  decided  at  the  hearing  than  at  this 
time,  as  was  said  in  Brownsivord  v.  Edwards  (2  Ves.  sen.  243).  I  will,  however,  put 
that  consideration  aside,  and  then  the  question  is  whether,  if  the  case  were  brought 
to  a  hearing,  and  the  facts  stated  in  this  bill  were  either  proved  or  admitted,  and 
there  were  no  other  evidence,  and  nothing  in  the  answer  to  vary  the  PlaintifTs  case, 
specific  performance  would  be  decreed.  I  am  of  opinion  that  it  would.  There  is 
nothing  on  the  face  of  the  contract  to  shew  a  strict  attention  to  time  to  be  of  import- 
ance ;  and  I  apprehend  that,  when  from  the  contract,  or  from  the  nature  of  the  case, 
time  is  not  shewn  to  be  of  the  essence  of  the  contract.  Courts  of  Equity  have  long 
been  in  the  habit  of  relieving  against  mere  lapse  of  time  where  it  has  been  consistent 
with  the  substance  of  justice  to  do  so.  I  could  not  express  the  rule  better  than  by 
referring  to  the  language  of  Lord  Redesdale  in  Lennon  v.  Napper.  The  Defendant 
may  [291]  be  able  to  shew  the  existence  of  circumstances  such  as  to  make  time 
essential  or  material,  and  it  is  quite  consistent  with  the  decision  of  the  Master  of  the 
Rolls  that  upon  the  answer  of  the  Defendant,  and  evidence,  the  bill  may  be  dismissed, 
especially  as  a  time  is  limited  within  which  the  purchaser  is  to  state  his  objections  to 
the  title.  This  stipulation  may  be  of  importance  with  regard  to  the  question  before 
us ;  but  it  may  be  that  if  the  vendor  does  not  abide  by  his  stipulation  as  to  the  time 
of  delivering  the  abstract,  the  purchaser  may  not  be  bound  to  abide  by  his.  It 
appears  to  me  that,  as  the  Court  has  nothing  before  it  but  the  bill,  and  is  bound  to 
treat  the  statements  of  the  bill  as  admitted  and  as  not  being  met  by  any  additional 
fact,  this  must  at  present  be  treated  as  a  case  for  specific  performance.  I  agree  in 
the  conclusion  of  the  learned  Judge,  the  Master  of  the  Rolls,  which,  I  repeat,  is 
perfectly  consistent  with  a  case  being  made  at  the  hearing  for  dismissing  the  bill  ■^vith 
costs. 

The  Lord  Justice  Turner.  One  allegation  in  the  bill  is  sufficient  to  dispose  of 
the  demurrer,  that  which  states  the  delivery  of  the  abstract  to  have  been  prevented 
by  the  accidental  absence  of  the  mortgagee  on  the  Continent.  This  allegation  makes 
a  case  for  relief  on  the  ground  of  accident.  I  do  not,  however,  shrink  from  saying 
that  my  opinion  coincides  with  that  of  the  Lord  Justice  Knight  Bruce.  Time  may 
be  made  to  be  of  the  essence  of  a  contract,  by  express  stipulation  between  the  parties, 


3  DE  G.  M.  &  G.  292.  THORNTON    t\    COURT  1  1  5 

by  the  nature  of  the  property,  or  by  surrounding  circumstances,  shewing  the  intention 
of  the  parties  that  the  contract  was  to  be  completed  within  a  limited  time.  The 
question  here  is,  whether  in  the  absence  of  any  of  these  circumstances  time  is  to  be 
considered  of  the  essence  of  the  contract.  I  have  always  considered  that  [292]  the 
Court  looks  at  the  substance,  and  not  at  the  mere  form  of  a  contract.  In  order  to 
give  legal  rights  it  is  necessary  that  some  time  should  be  specified  at  which  the 
contract  is  to  be  completed ;  but  this  Court  looks  at  such  a  stipulation  as  being 
merely  intended  to  create  a  legal  right,  and  not  to  determine  the  substance  of  the 
contract,  or  anything  beyond  the  mere  legal  right.  The  time  for  the  completion  of 
the  title,  and  of  the  conveyance  from  the  vendor  to  the  purchaser,  may  be  made 
essential  either  by  an  express  stipulation  originallj'  entered  into,  or,  where  the  vendor 
is  guilty  of  delay,  by  notice  on  the  part  of  the  vendor  that  he  requires  the  contract 
to  be  completed  within  a  limited  time.  A  mere  statement,  however,  in  the  con- 
ditions of  sale  that  the  abstract  will  be  delivered  on  or  before  a  particular  day  is 
not,  as  it  appears  to  me,  sufficient  to  render  the  time  of  its  delivery  of  the  essence  of 
the  contract. 

Appeal  dismissed. 


[293]     Thornton  v.  Court.     Before  the  Lords  Justices.     Jan.  13,  19,  1853  ; 

Jan.  23,  1854. 

[S.  C.  22  L.  J.  Ch.  361  ;  17  Jur.  151.     See  JValker  v.  Jones,  1866,  L.  R.  1  P.  C.  62 ; 

3  Moo.  P.  C.  (N.  S.),  397.] 

A  mortgagee  cannot  effectually,  in  equity,  without  the  concurrence  of  the  mortgagor, 
release  a  vendor  from  whom  the  mortgagor  purchased,  from  his  covenant  for 
quiet  enjoyment. 

Therefore,  where  A.  conveyed  to  B.  with  a  covenant  for  quiet  enjoyment,  and  B. 
conveyed  the  estate  to  C,  by  way  of  mortgage,  and,  on  B.  being  evicted.  A.,  with- 
out the  concurrence  of  B.,  paid  to  C.  a  sum  of  money  in  discharge  of  the  covenant, 
it  was  held  that  the  transaction  was  not  binding  on  B. ;  and  A.  was,  at  the  suit  of 
B.,  restrained  from  setting  up  the  conveyance  to  C,  or  the  accord  between  A.  and 
C,  as  a  defence  to  an  action  by  B.  on  the  covenant. 

This  was  an  appeal  from  the  decree  of  the  Master  of  the  Rolls  dismissing  the 
Appellant's  bill.  In  April  1842,  the  Respondent,  William  Court,  sold  to  the 
Appellant,  Ralph  Thornton,  a  piece  of  land  at  Whitegate,  in  the  county  of  Chester, 
for  £180,  and  conveyed  it  to  the  Appellant  by  a  deed,  which  contained  the  following 
covenant : — "  And  the  said  William  Court  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  covenant,  promise,  and  agree,  that  he  the  said  Ralph 
Thornton,  his  heirs  and  assigns,  shall  and  may,  from  time  to  time,  and  at  all  times 
hereafter,  peaceably  and  quietly  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said 
hereditaments  and  premises  mentioned  to  be  hereby  granted  and  released,  and  receive 
and  take  the  rents,  issues,  and  profits  thereof  to  and  for  his  and  their  own  use  and 
benefit,  without  the  let,  suit,  hindrance,  interruption  or  denial  of  the  said  William 
Court,  his  heirs  or  assigns,  or  of  any  person  or  persons  whomsoever,  and  that  free 
and  clear,  and  freely  and  clearly  acquitted,  exonerated,  and  discharged,  or  other- 
wise, by  the  said  William  Court,  and  his  heirs  well  and  sufficiently  saved  harmless 
and  kept  indemnified  of,  from,  and  against  all  and  all  manner  of  former  and 
other  gifts,  grants,  bargains,  leases,  mortgages,  surrenders,  forfeitures,  rents,  arrears 
of  rent,  dower,  statutes,  judgments,  executions,  extents,  titles,  charges,  and 
incumbrances  whatsoever,  made,  done,  committed,  or  executed  [294]  by  the  said 
William  Court,  or  any  other  person  or  persons  whomsoever." 

On  the  25th  of  April  1842,  the  Appellant  mortgaged  the  land  in  fee  to  Samuel 
Bolshaw  for  £200.  Immediately  after  the  9th  of  April  1842,  the  Appellant  entered 
into  possession  of  the  land,  and  remained  in  possession  till  he  was  evicted,  as  will  be 
presently  stated,  and  he  expended  sums  in  improvements  amounting  to  upwards 
of  £1.50. 
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In  July  1846,  Lord  Delamere  and  his  trustee,  Mr.  C.  W.  W.  AVynn,  commenced 
an  action  of  ejectment  against  the  Appellant,  who  pleaded  the  general  issue. 

The  action  wa.s  tried  in  April  1847,  Avhen  it  was  proved  that  a  testator,  under 
whose  will  the  l{espondeiit's  title  was  deduced,  had  conveyed  the  land  to  Lord 
Delamere  and  his  trustee,  who  thereupon  obtained  a  verdict  and  judgment,  with 
costs  taxed  at  £143.     The  Appellant  gave  up  possession  to  Lord  Delamere. 

In  June  1847,  the  Appellant  brought  an  action  against  the  Respondent  upon  the 
covenant  for  quiet  enjoyment,  to  which  the  Respondent  pleaded,  1st,  that  Lord 
Delamere  had  not,  at  the  time  of  the  eviction,  any  title  to  the  land ;  2d,  that,  after 
the  making  of  the  covenant  and  before  the  eviction,  the  Plaintiff  had  conveyed  the 
land  to  Bolshaw,  and  had  not  any  estate  therein  at  the  time  of  his  eviction.  In 
conse(iuence  of  the  plea  of  the  conveyance  to  Bolshaw,  the  Appellant  had  not  pro- 
ceeded with  the  action. 

In  October  1847,  the  Respondent  paid  to  Mr.  Bol.shaw  £220  in  satisfaction  of  his 
mortgage,  and  obtained  from  [295]  him  the  mortgage  deed  with  a  memorandum 
endorsed  upon  it  and  signed  by  him,  in  the  following  terms : — 

"  Memorandum,  that  I  have  this  day  received  from  William  Court,  of  the  Manor, 
near  Middlewick,  in  the  county  of  Chester,  Esq.,  the  sum  of  £220,  being  in  full 
satisfaction  and  discharge  of  all  principal  monej^  and  interest  secured  by  the  within 
deed,  and  also  in  full  satisfaction  and  discharge  of  all  rights  of  action  which  I  might 
or  could  have  against  the  said  William  Court,  by  virtue  of  or  under  the  covenants  of 
the  said  William  Court,  contained  in  a  certain  indenture,  bearing  date  the  9th  day  of 
April  1842,  and  made  between  the  said  William  Court  of  the  one  part  and  Ralph 
Thornton  of  the  other  part ;  and  I  undertake  that  I,  my  heirs,  executors,  and 
administrators,  shall,  on  the  demand  and  at  the  expense  of  the  said  William  Court, 
his  heirs,  executors,  or  administrators,  execute  such  release,  transfer,  or  other 
assurance,  as  the  counsel  of  the  said  AVilliam  Court,  his  heirs,  executors,  or  adminis- 
trators shall  advise  or  require. — Witness  my  hand  the  14th  day  of  October  1847. 
Samuel  Bolsha\v." 

In  March  1851,  the  Appellant  filed  his  bill  in  the  present  suit  against  the  Respon- 
dent, praying  that  it  might  be  referred  to  the  Master  to  assess  the  amount  of  loss 
and  damage  sustained  by  the  Appellant,  and  to  which  he  was  still  liable,  in  conse- 
quence of  the  breach  of  the  Respondent's  covenant  for  quiet  enjoyment,  and  that  an 
account  might  be  taken  of  the  money  paid  by  the  Respondent  to  the  mortgagee  in 
satisfaction  of  the  mortgage  debt  and  interest,  and  that  all  necessary  directions  might 
be  given  for  enabling  the  Master  to  make  such  assessment  and  take  such  account,  the 
Appellant  submitting  to  allow  the  Respondent  such  sums  as  should  appear  to  have 
been  paid  by  him,  and  £70,  [296]  the  purchase-money  for  a  part  of  the  property 
which  the  Appellant  had  resold  at  that  price. 

Mr.  Roundell  Palmer  and  Mr.  J.  Nicholson,  in  support  of  the  appeal.  The  object 
of  the  bill  is  to  recover  compensation  by  way  of  damages  for  the  breach  of  a  covenant 
for  quiet  enjoyment.  This  is  a  proper  case  for  equitalile  relief :  Banelaugh  v.  Hat/ea 
(1  Vern.  189).  The  Plaintiff's  remedy  at  law  was  defeated  by  a  dealing  between  the 
Defendant  and  the  mortgagee,  which  may  be  eflfectually  set  up  at  law  as  accord  and 
satisfaction,  but  which  was  contrary  to  the  duty  of  the  mortgagee,  and  is  fraudulent 
and  void  in  equity.  Even  if  the  Defendants  were  restrained  from  setting  up  the 
memorandum,  an  action  brought  in  the  name  of  the  mortgagee  would  be  an  inade- 
quate remedy,  because  the  mortgagee  (the  nominal  Plaintiff)  could  not  allege  in  his 
declaration,  and  therefore  could  not  prove  that  he  had  been  put  to  any  costs  in 
defending  the  action  of  ejectment  to  which  he  was  no  party.  The  Plaintiff,  however, 
is  entitled  to  such  costs,  and  would  have  recovered  them  at  law  if  he  could  have  sued 
in  his  own  name.  Smith  v.  Comptm  (3  B.  &  Ad.  407).  The  Plaintiff  is  also  entitled 
to  recover  for  agricultural  improvements:  Letvis  y.  Campbell  (8  Taunt.  715;  affirmed 
in  error,  3  B.  &  Aid.  392),  Edwards  v.  M'Leai/  (2  Swan.  287). 

Mr.  Lloyd,  Mr.  Twells,  and  Mr.  Beavan,  for  the  Defendant.  The  bill  seeks  a 
remedy  in  this  Court  for  the  breach  [297]  of  a  covenant,  for  which  there  is  a  remedy 
at  law.  Such  a  bill  cannot  be  sustained  :  Todd  v.  Gee  (17  Ves.  273),  Sainsbmy  v.  Jones 
(2  Beav.  462  :  5  Myl.  ifc  Cr.  1).  The  cases  of  Denfem  v.  Stewart  (17  Ves.  276^  n.),  and 
Greenaway  v.  Adams  (12  Ves.  395),  which  may  be  cited,  were  overruled  by  Todd  v. 
Gee.     Moreover,  when  the  Appellant  made  the  mortgage,  the  right  to  sue  upon  the 
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covenant  passed  by  the  conveyance  to  the  mortgagee,  and  the  covenantor  was  justified 
in  discharging  to  him  the  obligation  under  the  covenant.  If  the  Kesioondent  had  not 
pleaded  the  mortgage,  he  might  have  had  to  pay  twice  over,  once  to  the  mortgagor 
and  once  to  the  mortgagee.  The  mortgagee  had,  by  means  of  the  conveyance  to  him, 
full  power  to  deal  with  the  land,  as  legal  owner,  in  the  same  way  as  he  might  receive 
rent  from  a  tenant.  If,  independently  of  fraud,  which  is  not  alleged  on  this  record, 
or  proved,  he  has  damaged  the  mortgaged  property  by  an  improvident  bargain,  with 
respect  to  the  covenant,  the  mortgagor's  remedy  is  against  him.  At  all  events, 
without  his  being  a  partj',  the  mortgagor  cannot  sue  the  person  with  whom  the 
bargain  was  made.  The  Respondent  is  entitled  to  be  repaid  the  mortgage  money, 
with  interest  from  the  date  of  the  mortgage.  On  the  other  hand,  the  Appellant 
cannot  charge  against  him  the  costs  of  the  action  of  ejectment,  unless  he  could  prove 
(which  he  cannot)  that  the  Respondent  was  consulted,  and  approved  of  the  defence  : 
Dnjden  v.  Frost  (3  Myl.  &  Cr.  670),  Lord  Portarlinf/ton  v.  Graham  (5  Sim.  416),  and 
IJ'iUiams  v.  Buvrell  (1  Com.  B.  402).  [The  Lord  Justice  Knight  Bruce.  Was 
there  a  covenant  in  that  case?]  Gillet  v.  Eippon  (Moo.  &  M.  406).  Nor  could  he  at 
law,  nor  can  he,  there-[298]-fore,  here  recover  in  respect  of  impro\'ements.  The 
value  of  the  land  at  the  time  of  the  conveyance  is  that  which  regulates  the  amount  of 
damages. 

The  Lord  Justice  Knight  Bruce.  The  Defendant  in  this  case  entered  into  a 
covenant  for  the  peaceable  enjovmentof  an  estate,  which  he  sold  to  the  Plaintiff",  who, 
having  paid  his  money  for  the  purchase  and  entered  into  possession,  mortgaged  the 
property,  as  he  was  entitled  to  do,  so  parting  with  his  legal  estate,  if  any,  and  with 
his  legal  power,  but  retaiTiing  a  title  to  redeem  the  property,  and  reinstate  himself  in 
his  original  right.  In  this  state  of  things,  an  adverse  claim  under  a  title  paramount 
to  each  of  them  was  asserted,  and  the  Plaintiff",  being  in  possession,  defended  himself 
at  law,  but  unsuccessfully,  for  the  paramount  claim  succeeded,  and  the  Plaintiff  was 
evicted.  No  man,  therefore,  could  doubt  the  right  of  the  Plaintiff  to  obtain  in  some 
manner  substantial  damages  against  the  covenantor,  whose  covenant  had  thus  been 
broken.  The  Defendant,  the  covenantor,  being  aware  of  this,  applied  to  the  mort- 
gagee, in  whom  was  of  course  the  whole  right  at  law  to  sue,  and  paid  him  off, 
acquiring  thereby  the  rights  that  the  mortgagee  had.  He  took  at  the  same  time  an 
acknowledgment  from  the  mortgagee  that  the  payment  was  in  full  of  all  demands 
upon  the  covenant,  thereby,  pei'haps,  creating  (though  it  is  not  necessary  to  decide 
the  point),  a  case  of  accord  and  satisfaction,  and  rendering  it  impossible  for  him  ever 
to  be  sued  at  law  on  the  covenant.  The  Plaintiff",  therefore,  thus  embarrassed  by  the 
act  of  the  Defendant,  now  comes  to  this  Court  asking  (whether  in  a  perfect  form  is  a 
matter  unimportant)  for  an  opportunity  of  assessing  the  damages  either  here  or  in  a 
Court  of  law,  which  he  would  plainly  have  had  a  right  to  assess  in  a  Court  of  law, 
but  for  the  mortgage. 

[299]  If  that  is  the  true  view  of  the  case,  as  I  believe  it  to  be,  there  is  only  one 
course  to  be  taken.  It  is  the  right  of  the  mortgagee,  or  of  the  person  to  whom  the 
mortgage  has  been  transferred,  to  have  the  money  advanced  repaid  with  interest :  but 
there  must  also  be  ascertained  the  amount  of  damages  which  the  Plaintiff"  has  sustained 
by  the  loss  of  the  estate.  We  think  that  this  cannot  properly  be  ascertained  here 
without  the  consent  of  both  parties  to  the  litigation.  And,  perhaps  even  with  the 
consent  of  both,  we  might  not  improperly  decline  to  take  upon  ourselves  such  a 
jurisdiction.  But  in  order  to  save  expense,  we  are  ready,  at  the  request  of  both 
parties,  to  undertake  it.  Unless  they  concur  in  such  a  request,  there  must  be  an 
action  to  ascertain  the  true  amount  of  damages,  and  I  suppose  that  the  best  mode  of 
enabling  that  to  be  done,  will  be  to  allow  the  Plaintiff,  within  a  limited  time,  to 
bring  such  action  as  he  may  be  advised  against  the  Defendant,  and  to  restrain  the 
Defendant  from  setting  up  the  deed  of  mortgage  executed  by  the  Plaintiff:  the 
matter  to  be  brought  on  again  in  this  Court  when  judgment  shall  have  been  obtained, 
and  execution  not  to  issue  without  leave  of  this  Court. 

The  Lord  Justice  Turner.  The  facts  of  this  case  lie  in  a  narrow  compass.  In 
1842  the  Defendant  conveyed  a  piece  of  land  to  the  Plaintiff,  in  consideration  of  £180. 
On  the  25th  of  April  1852  the  Plaintiff  mortgaged  to  Mr.  Bolshaw  for  £200.  In 
1847  Lord  Delamere  recovered  in  ejectment  against  the  Plaintiff,  and  costs  were 
incurred  by  the  Plaintiff,  who  had  also  to  pay  Lord  Delamere 's  costs. 
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In  October  1847,  the  Defendant  Court  paid  Bolshaw  [300]  the  amount  due  on 
his   mortgage,  and    took   an    acknowledgment   in    full   of    all   damages    under   the 

In  the  first  place  the  question  arises,  had  Bolshaw  a  right,  as  between  himself  and 
the  riaintiff,  so  to  deal  with  the  rights  of  the  Plaintifi'  under  the  covenant?  I  am  of 
oi)ini()M  that  he  had  not.  Bolshaw,  as  mortgagee,  was  charged  with  this  duty  :  -on 
pavnieiit  of  the  mortgage  money,  he  was  bound  to  reconvey  to  the  Plaintiff,  and  give 
him  the  benefit  of  the  covenant.  Therefore  the  acknowledgment  of  satisfaction  of 
the  covenant  was  a  breach  of  the  duty  which  Bolshaw  owed  to  the  Plaintiff,  and  in 
fact  amounted  to  a  sale  by  Bolshaw  to  Court  of  the  benefit  of  the  covenant,  which  he 
had  no  authority  to  make.     As  he  was  not  authorized  to  make  it,  it  was  not  binding 

on  the  Plaintifi".  ,       .       ,       ,  t,  i  ,.  i 

It  was  contended  to  be  necessary  in  this  case  that  fraud  as  between  Bolshaw  and 
Court  should  Iw  alleged  and  proved.  But  it  being  clear  that  Bolshaw  has  exceeded 
his  authority,  I  think  that  is  quite  sufficient,  without  shewing  fraud.  It  is  said  that 
no  damage  has  been  su.staiued  ;  that,  however,  is  the  question  which  will  have  to  be 
decided  m  the  action,  and  I  concur  with  my  learned  brother  in  thinking  the  Plaintiff 
entitled  to  have  it  so  decided. 

The  following  was  the  order  : — 

The  Plaintiff  by  his  counsel  undertaking  to  bring  such  action  as  he  shall  be 
advised  in  his  own  iiame  against  the  Defendant,  on  the  covenant  for  quiet  enjoyment 
in  the  pleadings  mentioned,  and  undertaking  to  deliver  a  declaration  in  such  action 
within  three  weeks  [301]  from  the  date  of  this  order,  and  to  proceed  to  trial  at 
Chester  in  such  action  with  due  diligence,  their  Lordships  do  order  that  the  Defen- 
dant be  restrained  from  setting  up  by  pleading,  or  giving  in  evidence,  the  mortgage 
executed  by  the  Plaintiff,  or  the  memorandum  in  the  pleadings  mentioned.  Execution 
was  directed  not  to  issue  without  the  leave  of  the  Court,  and  further  directions  and 
costs  were  reserved,  with  liberty  to  apply. 

An  action  at  law  was  accordingly  brought,  when  the  jury  assessed  the  damages  at 
J302.  Cross-rules  were  obtained'to  increase  and  diminish  the  amount ;  by  consent 
the  damages  were  reduced  to  £252,  so  that,  deducting  £220,  the  amount  paid  by  the 
Defendant  to  Bolshaw  (which  was  not  disputed),  £32  only  remained  due  to  the 
PlaintiflF. 

Jan.  23,  18.54.  The  case  now  came  on,  on  further  directions. 
Mr.  R.  Palmer  and  Mr.  Nicholson,  for  the  Plaintiff. 

Mr.  Lloyd  and  Mr.  Beavan,  for  the  Defendant.  Interest  must  be  allowed  to  the 
Defendant  upon  the  mortgage  debt  which  he  paid  off  to  Bolshaw,  from  the  date  of 
the  mortgage  to  the  time  of  the  payment,  and  this  will  turn  the  balance  in  favour 
of  the  Defendant,  and  entitle  him  to  his  costs.  The  Defendant's  two  cha-[302]-racters 
must  be  separated.  The  judgment-at-law  speaks  as  of  its  date,  so  that  in  Michaelmas 
18.53,  Court  on  his  covenant  was  indebted  in  £252.  On  the  other  hand.  Court  paid 
off  Bolshaw's  mortgage  five  years  back,  and,  standing  in  Bolshaw's  place,  is  entitled 
to  five  years'  interest.  On  that  footing  £275  will  be  due  to  him,  leaving  a  balance 
in  his  favour  of  £23. 

Mr.  R.  Palmer,  in  reply.  The  Judge  at  the  trial  held,  that  the  Plaintiff  was  not 
entitled  to  interest  on  his  purchase-money,  and  bj'  the  Defendant's  improper  conduct, 
he  has  therefore  lost  five  years'  interest  on  that  amount.  If  so,  the  Defendant  on  the 
other  hand  cannot  be  allowed  interest  on  the  mortgage. 

The  Lord  Justice  Knight  Bruce.  The  Defendant  sustains  two  clearly  distinct 
characters.  In  his  character  of  covenantor  he  has  committed  a  breach  of  his  covenant 
entitling  the  covenantee  to  damages,  and  he  has  acted  in  a  manner  contrary  to  equity 
and  good  conscience,  so  as  to  render  a  suit  here  necessary  for  the  purpose  of  removing 
a  formal  impediment  which  he  had  improperly  set  up  at  law  as  a  bar  to  the  remedy 
of  the  covenantee.  In  that  respect  he  must  be  dealt  with  accordingly.  But  there 
having  been  a  mortgage  created  by  the  Plaintiff,  in  respect  of  which  the  Plaintiff  was 
indebted,  the  amount  due  upon  the  mortgage  was  paid  by  the  Defendant,  and  in  an 
ordinary  case  he  would  be  entitled  to  the  benefit  of  the  ordinary  rights  arising  out  of 
that  state  of  circumstances.  If,  however,  the  legal  impediment  to  which  I  have 
referred  had  not  been  interposed,  the  amount  due  upon  the  mortgage  would  long 
since  have  been  annihilated  by  [303]  the  compensation  which  would  have  been  (as  it 
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has  now  been)  awarded  in  respect  of  the  breach  of  covenant.  That  consequence  was 
prevented  by  the  conduct  of  the  Defendant,  and  we  are  now  asked  to  allow  him 
interest  in  respect  of  a  delay  arising  from  his  own  wrong.  I  think  that  the  claim 
urged  by  Mr.  Beavan,  with  great  propriety  and  ability,  cannot  be  maintained.  If 
the  result  of  the  account  leaves  the  Plaintifi"  in  possession  of  any  part  of  the  damages 
recovered  by  him  the  costs  of  the  action  must  take  their  course  at  law.  As  the  suit 
here  has  been  occasioned  altogether  by  the  improper  act  of  the  Defendant,  he  must 
pay  the  costs  of  it,  except  those  of  the  appeal. 
The  Lord  Ju.stice  Turner  concurred. 


[304]  Attorney-General  v.  The  Sheffield  Gas  Consumers  Company.  Before 
the  Lords  Justices  Sir  J.  L.  Knight  Bruce  and  Lord  Cran worth.  Aiif/ust  G,  1852. 
Before  the  Lords  Justices  Sir  J.  L.  Knight  Bruce  and  Sir  G.  Turner.  Jan. 
12,  Feb.  1,  18.53.  Before  the  Lord  Chancellor  Lord  Cranworth  and  the  Lords 
Justices  Sir  J.  L.  Knight  Bruce  and  Sir  G.  Turner.     Feb.  8,  16,  1853. 

[S.  C.  22  L.  J.  Ch.  811;  17  Jur.  677;  1  W.  R.  185.  See  Broadbent  v.  Imperial 
Gas  Co.,  1856,  57,  7  De  G.  M.  &  G.  461  ;  Sutton,  v.  South-Eastern  Eailway  Company, 
1865,  L.  R.  1  Ex.  39;  Goldsmid  v.  Tiinhidge  JFells  Commissioners,  1866,  L.  R.  1  Ch. 
354  ;  Lillywliite  v.  Trimmer,  1867,  36  L.  J.  Ch.  530,  Cooke  v.  Forbes,  1867,  L.  R. 
5  Eq.  173  ;  Attorneii-General  v.  Cambridge  Consumers  Gas  Compani/,  1868,  L.  R.  6  Eq. 
295;  L.  R.  4  Ch.  78;  Attorney-General  v.  Lonsdale,  1868,  L.  R.  7  Eq.  386; 
AUorneij-General  v.  Gee,  1870,  L.  R.  10  Eq.  137  ;  Attorney-General  v.  Mayor  of 
Basingstoke,  1876,  45  L.  J.  Ch.  729;  Smith  v.  Midland  Bailway  Company,  1877, 
37  L.  T.  227  ;  Preston  Corporation  v.  Fullwood  Local  Board,  1885,  53  L.  T.  722, 
Beinhardt  v.  Mentasti,  1889,  42  Ch.  D.  688.] 

The  disturbance  of  the  pavement  in  a  town  by  an  unincorporated  gas  company,  for 

the  purpose  of  laying  down  gas-pipes,  Held,  \)j  the  Lord  Chancellor  and  Lord 

Justice  Turner  {dissentiente  Lord  Justice  Knight  Bruce),  not  to  be  such  a  nuisance  as 
to  be  a  sufficient  ground  for  an  injunction,  either  upon  a  bill  or  upon  an  information. 
Principles  upon  which  the  Court  proceeds  in  restraining  nuisances  with  regard  to 

their  extent  and  frequency. 
Laches  may  be  a  defence  to  an  application  for  an  injunction  by  way  of  information 

as  well  as  upon  a  bill. 
Effect  of  a  protest  in  negativing  laches. 
Although  the  motives  with  which  a  suit  is  instituted  are  not  generally  to  be  regarded, 

they  are  not  wholly  immaterial  when  the  complaint  is  of  an  alleged  public  injury. 
The  views  of  the  majority  of  the  inhabitants  of  a  town,  and  of  their  governing  body, 

are  not  without  weight  on  such  questions  as  the  above. 
It  is  not  enough  to  shew  a  nuisance  to  constitute  a  case  for  an  injiuiction ;  but  if  it 

is  a  continuing  nuLsance  the  Court  will  not  refuse  an  injunction  because  the  actual 

damage  arising  from  it  is  slight. 

This  was  a  suit  by  information  and  bill,  and  it  now  came  on  upon  a  motion  by 
way  of  appeal  from  the  decision  of  Vice-Chancellor  Turner,  refusing  to  grant  an 
injunction  which  had  been  applied  for  by  the  relators  and  Plaintiffs,  the  LTnited 
Gaslight  Company  at  Sheffield,  to  restrain  the  Defendants  from  laying  down  any  gas 
mains,  pipes,  or  works,  in  or  under  the  streets  or  highways  in  the  borough  of 
Sheflield,  and  from  breaking  up  or  disturbing  for  that  purpose  any  road  or  highway, 
or  from  doing  any  other  act  whereby  the  passage  of  Her  Majesty's  subjects  along 
such  highways  or  any  of  them  might  be  obstructed  or  rendered  less  safe  or 
convenient,  or  whereby  the  gas  mains,  pipes,  and  works  of  the  Plaintifts  might  be 
interfered  with.  The  facts  of  the  case  as  detailed  in  the  Vice-Chancellor's  judgment 
were  as  follows  : — 

There  were  formerly  two  gas  companies  in  Sheffield,  each  company  being 
incorporated  under  an  Act  of  Par-[305]-liament,  and  each  Act  of  Parliament  gives 
power  to  break  up  the  pavements  with  special  provisions  for  compensation  in  respect 
of  the  damages  occasioned  by  that  proceeding.     And  the  Act  of  the  second  company 
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provided  for  the  pavements  not  being  broken  up  except  on  notice  to  the  first 
company.  There  i.s  al.so  a  water  company  in  Sheffield,  with  similar  provisions 
respecting  the  breaking  up  of  the  pavements,  and  compensation  for  the  damages 
occasioned  by  it. 

In  the  year  1844  an  Act  of  Parliament  passed,  by  which  the  two  gas  companies 
in  Sheffield  were  united  into  one  called  the  United  Gas  Company,  who  were  the 
I'laintitt's  in  the  present  suit. 

In  addition  to  the  Special  Acts  as  to  these  two  gas  companies,  the  General  Act 
of  Farliament  (10  A  11  Vict.  c.  15),  applicable  to  all  gas  companies  obtaining 
Parliamentary  powers,  contains  special  provisions  as  to  breaking  up  the  pavements, 
repairing  and  restoring  them. 

In  the  autunui  of  18.51,  the  Defendants'  company,  the  Sheffield  Gas  Consumers 
Company,  was  projected.  Soon  afterwards  a  clerk  of  the  Plaintiffs,  the  United  Gas 
Company,  took  occasion  publicly  to  state  that  the  highway  board  had  no  authority 
to  permit  the  Defendants  to  l)reak  up  the  pavements.  The  Defendants  on  this 
published  a  handbill,  in  which  they  insisted  that  the  highway  board  had  such 
authority.  The  United  Company  thereupon,  on  the  28th  of  November  1851, 
published  a  counter  handbill,  stating  that  the  Defendants,  if  they  did  proceed  to 
break  up  the  pavements,  would  be  liable  to  indictment,  and  to  the  interference  of 
this  Court  by  injunction.  The  Defendants,  however,  [306]  went  on  with  their 
companv,  and' on  the  10th  of  February  1852,  the  company  was  completely  registered. 
The  deed  of  the  company  was  registered  on  the  1.3th  of  March  1852.  On  the  22d 
of  March  1852,  the  Plaintiffs  obtained  a  copy  of  it.  The  deed  purported  to  confer 
powers  on  the  directors  of  the  Sheffield  Gas  Consumers  Company  to  indemnify  the 
authorities  against  any  indictments,  actions  or  suits,  which  might  be  consequent  on 
the  proceedings  of  the  company.  On  the  6th  of  April  1852,  the  directors  of  the  Gas 
Consumers  Company  made  a  report,  l)y  which  they  stated  that  they  had  authority 
from  the  parish  boards  to  break  up  the  pavements,  and  that  the  surveyors  of  the 
highways  were  favourable  to  the  objects  of  the  company. 

In  this  state  of  circumstance,  on  the  ITth  of  April  1852,  a  bill  was  filed  by  the 
United  Gas  Company  against  the  Gas  Consumers  Company,  for  an  injunction  similar 
to  the  injunction  which  was  asked  by  the  present  information  and  bill.  A  motion 
was  made  for  an  injunction  accordingly  before  Vice-Chancellor  Turner,  on  the  24th 
of  May  1852,  and  was  refused. 

On  the  11th  of  June  1852  the  Plaintiffs  gave  notice  to  the  surveyors  of  the 
highways  not  to  sanction  the  breaking  up  of  the  pavements.  There  are  several 
boards  and  surveyors  of  highways  in  Sheffield ;  some  of  these  boards  returned 
answers  to  the  notices,  others  of  them  returned  no  answers.  The  answers  which 
were  returned  were  not  satisfactory.  In  this  state  of  circumstances,  on  the  16th 
of  July  1852,  the  present  information  and  bill  was  filed. 

The  case  made  by  the  information  and  bill  was,  that  the  Defendants,  the  Gas 
Consumers  Company,  had  no  legal  authority  to  break  up  the  pavements ;  that  pro- 
[307]-ceedings  on  their  part  would  be  attended  with  great  injury  to  the  highways, 
from  the  laying  down  of  the  pipes,  and  from  the  contiiuiallj'  recurring  necessity  of 
taking  up  the  pavements  for  the  purpose  of  remedying  any  defects  which  there  might 
be  in  the  mains  or  pipes  which  might  be  laid  by  the  company. 

Mr.  Kolt  and  Mr.  Amphlett,  in  support  of  the  appeal.  There  is  no  doubt  of  the 
jurisdiction  of  the  Court  to  restrain  a  nuisance,  and  that  this  is  a  nuisance  of  a  lasting 
kind  and  one  likel}'  to  be  of  constant  recurrence  is  equally  clear.  It  is  therefore 
a  proper  subject  for  an  injunction.  If  there  was  a  legal  question  of  any  difficulty,  the 
Court  might  withhold  its  interference  until  the  decision  of  a  Court  of  law  had  been 
obtained  in  an  action  or  otherwise.  But  no  one  can  for  a  moment  doubt  that  what 
has  been  done,  and  what  is  necessarily  in  contemplation,  amount  to  a  luiisance,  which 
must  be  the  subject  of  an  indictment.  The  decision  of  a  Court  of  law  would  therefore 
be  useless.  With  regard  to  private  injury,  it  must  be  observed  that  the  Plaintiffs  are, 
by  their  Act  of  Parliament,  obliged  to  keep  the  streets  in  repair,  and  that  this  obliga- 
tion will  be  rendered  much  more  burthensome  by  the  constant  operations  of  the 
Defendants.  Moreo^'er,  it  is  impossible  for  two  parallel  lines  of  gas  pipes,  and  the 
operations  requisite  for  each  of  them,  to  exist  without  interfering  materially  with 
each  other ;  and  it  would  be  very  hard  upon  the  Plaintiffs,  who,  in  order  to  obtain 
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liberty  to  interfere  with  public  convenience,  were  obliged  to  submit  to  many 
Parliamentary  restrictions  and  obligations,  if  these  rights  which  they  obtained  upon 
such  terms  were  to  be  interfered  with  by  a  company  who  had  submitted  to  no  terms 
at  all,  but  are  formed  upon  the  principle  of  systematically  violating  the  law.  With 
regard  to  the  delay  which  the  [308]  Vice-Chancellor  considered  fatal  to  the  Plaintiffs' 
and  relators'  case,  the  Plaintiffs  gave  the  notice  on  the  11th  of  June  to  the  surveyors 
of  the  district,  that  they  objected  to  the  Defendants'  proceedings.  It  is  mere  mockery 
to  say  that  the  Defendants  did  not  know  of  these  notices.  If  they  have  entered  into 
any  contracts,  they  have  done  so  with  the  knowledge  that  the  Plaintiflfs  were  about 
to  act  on  the  Vice-Chancellor's  suggestion  made  when  the  injunction  was  applied  for 
upon  the  bill,  before  the  filing  of  the  information.  That  bill  was  dismissed  on  the 
26th  of  July.  Twelve  days  afterwards  the  information  was  filed.  Moreover,  time  is 
not  so  important  in  the  case  of  a  public  as  in  that  of  a  private  inquiry.  They  referred 
to  JFalter  v.  Selfe  (19  Law  Times,  308),  Attorney-General  v.  Cleaver  (18  Ves.  211),  Duke 
of  Grafton  v.  Hilliard  (cited  18  Ves.  219;  and  see  Blunt's  edit,  of  Amb.  160,  n.), 
Crmvderv.  Tinkler  {19  Ves.  617),  Eex  v.  Ward  (4  A.  &  E.  384),  Attorneii-Genefral  v. 
Johnson  (2  Wils.  87),  Haines  v.  Taylor  (2  Phill.  209),  Attorney-General  v.  Forbes  (2  Myl. 
&  Cr.  123),  Elmhirst  v.  Spencer  (2  Mac.  &.  Gor.  45). 

Mr.  Bethell,  Mr.  Daniell,  and  Mr.  T.  H.  Terrell,  for  the  Defendants.  The  delay 
that  has  here  taken  place  is  quite  sufficient  answer  to  the  application  for  an  injunction. 
After  the  bill  was  dismissed  the  Defendants  entered  into  contracts  for  their  works 
before  the  information  was  filed,  and  it  is  impossible  for  the  Court  to  interfere  without 
doing  injustice  to  them  (see  Great  Western  Railway  Company  v.  Oxford,  Worcester,  and 
Wolrerhampton  Railway  Company,  next  case).     No  valid  excuse  is  given  for  such  delay. 

But  the  case  is  equally  destitute  of  foundation  as  re-[309]-gards  any  claim  to 
equitable  interposition  upon  the  merits.  Although  the  name  of  the  Attorney-General 
is  used,  it  is  quite  clear  that  he  has  never  been  consulted,  and  that  any  advantage 
from  these  litigations  to  the  public  is  the  last  thing  which  those  who  have  set  it  on 
foot  have  thought  of.  Indeed,  the  public  interest  is  altogether  on  the  other  side,  and 
in  favour  of  that  opposition  to  the  Plaintiffs'  monopoly  which  the  Defendants  are 
effectually  making.  The  opinion  of  the  public  has  been  generally  expressed  on  the 
subject  in  the  Defendants'  favour.  In  Attwney-General  v.  Johnson,  Lord  Eldon  required 
the  Solicitor-General  to  be  specially  consulted  as  to  his  sanction  to  the  information. 
It  is  not  every  temporary  obstruction  of  the  highway  that  is  a  nuisance  which  will 
maintain  an  injunction.  The  ordinary  business  of  life  could  not  be  carried  on  if  any 
such  doctrine  was  acted  upon.  A  temporary  obstruction,  not  wanton  or  improper, 
but  one  which  was  required  for  the  benefit  or  convenience  of  adjoining  proprietors, 
has  never  been  held  sufficient  ground.  In  Attorney-General  v.  Johnson,  the  soil  was 
that  under  a  public  river,  and  the  property  in  it  was  vested  in  the  Crown.  The  Crown, 
therefore,  was  entitled  to  abate  the  obstruction  without  more.  But  where  the  soil  is 
not  the  King's,  unless  there  is  irreparable  mischief,  the  Court  will  not  interfere  without 
the  intervention  of  a  jury.  In  Attorney-General  v.  Forbes  (2  Myl.  &  Cr.  123),  there 
were  facts  admitted  which  rendered  an  inquiry  unnecessary.  If  the  Court  is  to 
interfere  in  such  cases  an  immense  field  of  litigation  will  be  opened,  for  there  are 
not  less  than  six  hundred  gas  companies,  which  are  incorporated  only  under  the 
Registration  Act. 

They  also  referred  to  the  Rochdale  Canal  Company  v.  King  (2  Sim.  N.  S.  78). 

[310]  Mr.  Rolt,  in  reply. 

The  Lord  Justice  Knight  Bruce.  The  case  divides  itself  into  two  portions, 
one  relating  to  alleged  public  right,  the  other  to  alleged  private  right. 

To  take  the  latter  first : — This  bill  was  filed  on  the  14th  of  July  last.  The  company 
whose  acts  it  seeks  to  prevent  was  notoriously  proposed  to  be  formed  in  the  autumn  of 
last  year.  It  was  then  notorious  that  the  company  so  proposed  meant  to  do,  if  they 
could,  the  acts  which  are  sought  to  be  restrained  by  this  motion  :  but  as  I  have  said, 
the  bill  was  not  filed  till  July.  Now,  it  has  been,  I  think,  taken  for  granted  of  late 
more  generally  than  the  authorities  warrant,  that  if  there  be  notice  of  an  objection, 
it  is  equivalent  or  nearly  equivalent  to  the  institution  of  a  suit,  and  that  whenever  a 
suit  is  instituted,  the  time  for  the  purpose  of  equitable  relief  ought  not  to  count,  for 
many  purposes  at  least,  against  the  Plaintiff,  after  the  time  when  notice  of  the 
objection  was  given  ;  and  it  is  said  that  notice  of  objection  to  this  scheme  or  under- 
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taking  was  given  as  early  as  the  autumn  of  last  year,  and  has  been  repeated  and 
continued  since.  I  do  not,  however,  accede  to  the  generality  of  the  proposition. 
The  question  must  depend  very  much  on  the  circumstances  of  each  particular  case, 
and  instances  may  well  be  conceived  in  which,  after  notice  of  an  objection  or  opposition, 
the  delay  to  institute  a  suit  founded  on  that  may  well  count  against  the  Plaintiff.  It 
strikes  liie  that  the  present  is  one  of  those  cases,  more  especially  as  in  the  Spring  a 
bill  was  filed  for  the  purpose  of  preventing  what  was  intended.  It  was  filed  on  the 
17th  of  April  1852;  a  motion  was  made  for  an  injunction  accordingly;  the  motion 
was  opposed,  and  was  i-efused  with  costs  on  the  24th  of  May.  There  was  no  appeal 
from  the  order  on  that  motion,  and  the  [311]  suit  has  since  been  abandoned.  The 
same  matter  is  taken  up  afresh  by  the  present  suit.  My  opinion  is,  that  upon  the 
question  of  private  right,  without  entering  into  any  other  considerations  to  which 
this  part  of  the  case  may  possibly  be  open,  that  delay  furnishes  sufficient  ground  for 
refusing  the  merely  interlocutory  application  before  us.  What  it  may  be  right  to  do 
at  the  hearing  is  a  different  point. 

The  (juostion  of  public  right  remains,  and  though  a  stronger  case  of  delay  is 
prol)ably  required  to  affect  those  who  assert  a  public  right  than  where  a  private  right 
is  alone  in  dispute,  yet  I  cannot  agree  that  delay  even  in  such  a  case  is  to  be  without 
effect.  I  think  it  a  circumstance  to  be  attended  to.  Now,  as  far  as  the  public  right 
is  concerned,  there  has  been  no  suit  whatever,  except  the  present,  which  was  instituted 
more  than  half  a  year  after  the  intention  to  do  these  acts  had  become  notorious. 

And  with  regard  to  the  public  question,  there  is  another  consideration  not  to  be 
forgotten.  I  agree  that  motives  are  very  often  immaterial  with  reference  to  the 
manner  of  disposing  of  a  suit.  It  has  been  said  by  an  eminent  Judge,  that  if  you 
were  to  look  into  the  motives  of  suitors.  Courts  of  Justice  would  not  sit  above  a 
month  in  the  year,  and  would  have  little  to  do.  Of  course,  there  are,  in  numerous 
instances,  motives  for  litigation,  which,  if  they  could  be  looked  into,  would  prevent 
a  Court  of  Justice  from  interfering.  But  generally  I  agree  that  it  is  not  the  rule  so 
to  regard  them.  AVhere,  however,  the  public  interest  purports  to  be  asserted,  it  is 
not  wholly  immaterial,  at  least  upon  an  interlocutory  application,  to  look  into  the 
motives  from  which,  or  under  which,  the  matter  is  brought  forward.  Now,  in  the 
present  case,  though  the  Attorney-General's  [312]  name  is  used,  it  is  impossible  not 
to  see  that  the  suit  has  been  instituted  more  from  regard  to  private  than  to  public 
good.  If  the  public  interest  clearly  required  the  immediate  interposition  of  the 
Court,  that  might  not  be  material.  But  we  find,  as  a  fact,  that  the  majority  of  the 
Town  Council  is  in  favour  of  what  the  Defendants  are  proposing  to  do ;  and  on  a 
question  of  discretion,  it  is  impossible,  with  reference  to  a  community  of  this  descrip- 
tion, not  to  look  with  some  degree  of  attention  at  what  the  governing  body  of  the 
borough  think  on  the  subject.  It  is  said  that  many  of  the  members  of  the  Town 
Council  are  interested  in  favour  of  the  Defendants'  undertaking.  I  dare  say  that  it 
so ;  still  they  are  members  of  the  governing  body,  and  the  opinion  of  the  majority 
is  as  I  have  stated.  It  is  plain,  moreover,  on  the  evidence,  that  the  opinions  and  the 
wishes  of  a  great  preponderance  in  number  of  the  inhabitants  of  this  town  are  also 
in  favour  of  what  the  Defendants  are  doing.  That  does  not  legalize  what  is  illegal, 
but  it  is  a  matter  surely  not  to  be  disregarded,  on  an  interlocutory  motion,  where  the 
Court  is  to  exercise  a  discretion,  as,  in  my  opinion,  it  is  here  bound  to  do.  The  case 
might  be  different  if  it  were  certain  or  highly  probable  that  what  is  proposed  would 
be  a  public  nuisance  of  a  dangerous  or  oppressive  description.  My  opinion  is,  that  the 
evidence  before  us  does  not  shew  that  it  is  likely  to  be  so,  though  I  agree  that  what 
is  intended  will  probably  or  certainly  be  in  law  a  nuisance. 

For  the  reasons  that  I  have  mentioned,  without  entering  into  others  which  might 
perhaps  be  suggested,  I  am  of  opinion  that  the  present  motion  ought  to  be  refused, 
without  prejudice  to  any  question,  reserving  the  costs,  and  giving  the  Plaintiffs  leave, 
and,  if  necessary,  the  Attorney-General  leave,  to  proceed  at  law  by  indictment  or 
action  as  they  may  be  advised.  I  repeat  that  what  [313]  is  now  done  is  not  to  be 
con.sidered  as  binding  the  Court  to  any  particular  course  at  the  hearing  of  this  cause, 
when  possibly  an  injunction  may  be  granted. 

The  Lord  Justice  Lord  Cranworth.  I  have  come  to  the- same,  conclusion,  and 
so  entirely  upon  the  .same  grounds,  that  perhaps  it  is  hardly  necessary  I  should  say 
anything.     My  learned  brother  has  pointed  out  that  the  case  divides  itself  into  two 
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branches.  And  in  form,  no  doubt,  it  does.  In  substance,  however,  I  cannot  but 
come  to  the  conclusion,  that  the  Attorney-General,  and  the  public  here,  are  a  mere 
fiction,  and  that  the  real  parties  concerned  are  only  those  that  were  parties  to  the 
first  suit. 

Looking  at  it  as  a  question  merely  between  the  Plaintiffs  and  the  Defendants,  I 
think  there  is  abundant  reason  why  there  should  not  be  an  interlocutory  injunction. 
I  agree  that  there  is  no  necessity  for  the  intervention  of  a  jury,  to  teach  us  that 
digging  up  a  public  highway  is  a  public  offence,  or  a  public  nuisance ;  but  I  am  very 
far  from  seeing  m\'  wa}'  to  the  conclusion,  that  there  is  likely  to  be  any  private  injury 
to  these  Plaintiff's  in  the  sense  of  there  being  an  illegal  act,  an  act  of  which  the 
Plaintiffs  would  have  any  right  to  complain.  If  what  the  Defendants  are  proposing  to 
do  is  not  open  to  the  objection  of  being  a  public  offence,  I  am  not  prepared  to  say  that 
it  certainly  must  be  such  an  injury  to  the  Plaintiff's,  as  to  give  them  a  right  of  action 
against  the  Defendants.  It  may  be  difficult  to  lay  down  parallel  lines  of  pipes 
without  some  injury  being  done  to  those  of  the  Plaintiff;  but  I  think  that  there  is 
not  such  a  case  made  out  as  to  render  it  discreet  for  this  Court  to  interfere  inter- 
locutorily  by  an  injunction  before  the  fact  had  been  established  one  way  or  other  by 
a  trial.  That  [314]  seems  to  me  to  dispose  of  the  question  so  far  as  the  Plaintiffs  are 
concerned. 

But  then  the  Plaintiffs  fall  back  on  what  is  the  alleged  injury  to  the  public.  Now, 
I  have  already  said  that,  in  my  opinion,  this  was  an  afterthought,  and  constituted  no 
part  of  the  original  grounds  of  this  litigation.  I  observe  that  the  relator  is  in  truth 
the  same  as  the  Plaintiff'.  The  grievance  complained  of  is,  that  in  the  progress  of 
their  works  the  Defendants  must  do  that  which  would  constitute  in  point  of  law  a 
nuisance.  I  dis.sent  from  Mr.  Rolt's  proposition  in  point  of  law,  that  if  it  be  once 
established  that  there  is  a  public  nuisance  there  must  be  an  injunction  to  restrain  it. 
To  what  extent  will  that  go?  Every  day  there  are  nuisances  in  the  streets  of  London  ; 
but  it  cannot  be  said  that  in  every  case  where  an  indictment  Avould  lie  there  must  be 
a  title  to  an  injunction.  I  have  no  doubt  that  what  the  present  Lord  Chancellor  said, 
qualified  in  the  mode  in  which  he  meant  it,  is  perfectly  right.  Once  establish  that 
the  setting  up  something  permanently  is  a  nuisance,  and  it  is  immaterial  whether  it 
is  more  or  less.  And  it  was  upon  that  principle  that  I  proceeded  in  the  case  that  was 
referred  to  of  the  Rochdale  Canal  (2  Sim.  N.  S.  78).  There,  if  I  remember  rightly, 
the  Plaintiffs  were  the  owners  of  a  very  valuable  canal.  Adjoining  owners  of  property 
to  which  the  water  was  necessary  paid  them  a  sort  of  rent  (I  think  they  called  it  a 
water  rent),  for  taking  off  a  certain  quantity  of  water  from  time  to  time.  The 
Defendants  contended  that  they  had  a  right  to  take  it  without  any  such  licence ; 
they,  accordingly,  did  abstract  it,  and  drove  the  Plaintiffs  to  bring  an  action  against 
them.  The  Plaintiffs  did  so,  and  established  their  right — recovering,  it  is  true,  only 
a  shilling,  because  the  [315]  real  question  was  to  try  whether  there  was  a  right,  or 
not.  After  that,  the  Defendants  defied  the  Plaintiffs,  and  said  "You  will  never 
recover  more  than  a  shilling."  I  held,  that  although  drawing  off  a  hundred  gallons 
of  water  was  a  small  thing,  for  which  a  Plaintiff  would  not  recover  more  than  very 
trifling  damages,  yet,  the  Defendants  were  trying  to  baffle  justice  in  a  way  that  this 
Court  would  not  tolerate.  That  is  the  principle  on  which  I  understand  the  Lord 
Chancellor  proceeded  in  the  case  of  the  brick  manufactory.  What  the  Lord  Chancellor 
meant  to  say  was  this : — The  Court  will  not  let  a  person  set  up  a  nuisance  and  say  it 
shall  remain  because  it  is  very  little.  If  it  is  a  nuisance,  and  is  likely  to  continue,  the 
Lord  Chancellor  said  that  shall  not  be  allowed.  But  how  does  that  case  apply  here  1 
It  is  true,  that  it  may  be  said  to  be  a  violation  of  the  law  to  dig  up  or  interfere  with 
the  road  wherever  Her  Majesty's  subjects  have  a  right  of  way  ;  but  what  is  urged,  on 
the  other  hand  is,  that  this  interference  is  infinitesimally  small,  and  is  much  more 
than  compensated  in  point  of  convenience  to  those  who  will  be  injured  by  it  by  the 
results  which  are  to  follow.  Whether  that  view  of  the  case  is  correct,  it  is  not 
necessary  to  speculate  upon  ;  but  it  is  a  satisfactory  guide  to  the  discretion  of  the 
Court  to  say,  that  probably  the  convenience  resulting  from  it  will  preponderate  over 
the  inconvenience. 

I  think  this  is  not  a  case  in  which  this  Court  is  bound  to  interfere,  because  there 
may  be  what  amounts  in  point  of  law  to  a  nuisance,  and  I  concur  therefore  entirely  in 
the  judgment  that  has  been  given  by  Sir  George  Turner,  qualified  in  the  way  that  my 
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learned  brother  has  pointed  out — that  this  motion  shall  be  refused,  reserving  the 
costs,  and  with  liberty  to  the  parties  to  [316]  bring  such  action  or  indictment  as  they 
may  be  advised  in  order  to  try  their  rights. 

Before  the  commencement  of  Hilary  Term  1853  notice  of  motion  was  given  on 
behalf  of  the  Plaintiffs  for  the  first  day  of  that  term,  upon  new  facts  rendering  it,  as 
it  was  alleged,  necessary  for  public  safety  that  an  injunction  should  be  granted. 

Before  the  Lords  Justices  Sir  J.  L.  Knight  Bruce  and  Sir  G.  Turner.     Jan.  12,  Feb.  1, 
1853.     Before  the  Lord  Chancellor  and  the  Lords  Justices.     Feb.  8,  16,1853. 

On  the  motion  coming  on  to  be  heard  before  the  Lords  Justices,  it  was  agreed 
that  the  cause  should  be  at  once  decided  as  at  the  hearing  upon  the  evidence  before 
the  Court.  It  was  argued  accordingly ;  but  before  any  decision  was  given,  their 
Lordships  suggested  that  it  had  better  be  re-argued  before  the  full  Court.  Accordingly 
it  was  re-argued  before  the  full  Court  by  one  counsel  on  each  side. 

Mr.  Kolt,  Mr.  Amphlett,  and  Mr.  Overend,  supported  the  motion. 

Mr.  Daniell,  Mr.  T.  H.  Terrell,  and  Mr.  Logic  opposed  it.  The  additional  facts 
brought  foi-ward  and  the  arguments  appear  sufficiently  from  the  judgments.  In 
addition  to  the  authorities  cited  upon  the  former  hearing,  Attornen-General  v.  Doughty 
(2  Ves.  sen.  454),  Attome.ij-Gemral  v.  Nichol  (16  Ves.  338),  IFi/nstanley  v.  Lee  (2  Swans. 
333),  Bex  v.  Bussell  (6  East,  427),  Rex  v.  Timlall  (6  Ad.  &  El.  143),  JUornei/-General  v. 
London  and  South- JFesiern  Railway  Company  (3  De  G.  &  S.  439),  Haines  v.  Tay-[31T]-lor 
(10  Beav.  75),  Chartered  Gas  Company  v.  Central  Gas  Company  (before  Lord  Truro, 
reported  in  the  Gas  Journal),  and  5  &  6  Will.  4,  c.  50  (the  Highways  Act),  were 
referred  to. 

Feb.  16.  The  Lord  Justice  Turner.  This  is  an  information  and  bill,  the 
information  filed  by  Her  MajestyVAttorney-General  at  the  relation  of  Edwin  LTnwin, 
who  is  the  secretary  or  manager  of  the  Sheffield  United  Gaslight  Company,  and  the 
bill  by  the  Sheffield  United  Gaslight  Company,  against  the  Sheffield  Gas  Consumers 
Company,  for  the  purpose  of  obtaining  a  perpetual  injunction  to  restrain  the  Sheffield 
Gas  Consumers  Company  from  laying  down  any  gas  mains  or  pipes  or  other  works, 
in  or  under  the  streets  or  highways  of  the  borough  of  Sheffield,  or  any  part  of  them, 
and  from  breaking  up  or  disturbing  for  that  purpose  the  road  or  pavement  of  the  said 
streets  or  highways,  or  any  of  them,  and  from  doing  any  other  act  whereby  the 
passage  of  Her  Majesty's  subjects  along  the  said  streets  or  highways,  or  any  of  them, 
shall  be  in  any  respect  oljstructed  or  rendered  less  safe  or  convenient,  or  whereby  the 
gas  mains  or  pipes  or  other  works  of  the  Plaintiffs  may  be  in  any  way  injured  or 
damaged. 

The  general  outline  of  the  case,  without  entering  into  the  particular  details, 
appears  to  be: — That  there  existed  from  the  year  1818  up  to  the  year  1836,  in 
Sheffield,  one  gas  company,  that  company  being  incorporated  by  Act  of  Parliament ; 
that  in  the  year  1836  another  company  was  formed  which  continued  to  supph'  the 
town  of  Sheffield  with  gas,  with  the  original  company,  down  to  the  year  1844  ;  that 
in  the  year  1844  an  amalgamation  of  those  two  companies  took  place  under  the  [318] 
title  of  the  Sheffield  United  Gaslight  Company ;  that  in  the  year  1851,  about  the 
autumn  of  that  year,  the  Sheffield  Gas  Consumers  Company  was  begun  to  be  formed ; 
that  about  March  1852,  the  Sheffield  Gas  Consumers  Company  was  duly  registered 
imder  the  provisions  of  the  Joint  Stock  Companies  Act ;  and  that  thereupon  in  the 
month  of  April  1852,  a  bill  was  filed  by  the  present  Plaintifts,  the  Sheffield  United 
Gaslight  Company,  against  the  Sheffield  Gas  Consumers  Company,  for  the  purpose  of 
restraining  them  from  laying  down  their  pipes.  At  that  time  no'  pipes  had  been  laid 
down  by  the  Defendants,  the  Sheffield  Gas  Consumers  Company,  and  the  case  there- 
fore which  then  came  before  the  Court  was  entirely  a  case  of  anticipated  mischief. 
A  motion  for  the  injunction  prayed  by  the!  bill  was  made  before  me  as  Vice- 
Chancellor,  and  judgment  was  given  upon  the  motion  on  the  24th  of  May  1852.  I 
was  of  opinion  that  the  Plaintiffs  had  not  succeeded  in  making  out  so  clear  a  case  of 
anticipated  mischief  as  would  warrant  the  Court  in  interfering  by  injunction,  and 
therefore  refused  the  motion.  From  the  month  of  May  1852,  nothing  further  took 
place  till  the  month  of  July  following,  at  which  time  the  present  information  and  bill 
was  filed,  and  thereupon  application  was  again  made  to  me  as  Vice-Chancellor  for  an 
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injunction  on  the  part  both  of  the  Attorney-General  and  of  the  Plaintiff's.  That 
motion  shared  the  same  fate  as  the  preceding  one.  I  thought  that  the  Plaintiff's  had 
not  made  out  a  case  entitling  them  to  the  injunction.  My  opinion  on  that  subject 
not  being  satisfactory  to  the  parties,  the  case  was  carried  up  to  the  Lords  Justices, 
and  on  the  6th  of  August  1852  the  Lords  Justices  also  thought  proper  to  refuse  that 
motion. 

It  appears  that  the  Gas  Consumers  Company  began  to  lay  down  their  pipes  in  the 
month  of  October  1852  ;  and  in  the  month  of  November  another  notice  of  motion 
[319]  was  given  before  the  Lords  Justices  for  the  injunction.  Upon  that  motion 
coming  on  it  was  considered  that  it  would  be  better  for  both  parties  that  the  cause 
should  be  heard.  The  cause  has  been  heard  accordingly,  and  it  is  now  for  us  to 
consider  what  is  right  to  be  done  upon  the  motion  and  the  hearing  of  the  cause. 

The  question  important  to  be  considered  in  the  present  case  appears  to  me  to  be 
what  is  the  general  principle  on  which  this  Court  interferes  in  cases  of  this  descrip- 
tion ;  and  I  take  that  principle  to  be  the  inadequacy  of  the  remedy  which  the  law 
gives  in  such  cases.  That  was  distinctly  laid  down  by  Lord  Eldon  in  the  case  of  17ie 
Attorneij-General  v.  Nicliol  (16  Ves.  338).  Lord  Eldon  there  says,  addressing  himself 
to  the  interference  of  the  Court  in  cases  of  this  nature  : — "The  foundation  of  this 
jurisdiction  interfering  by  injunction  is  that  head  of  mischief  alluded  to  by  Lord 
Hardwicke — that  sort  of  natural  injury  to  the  comfort  of  the  existence  of  those  who 
dwell  in  the  neighbouring  house — requiring  the  application  of  a  power  to  prevent  as 
well  as  remedj'  an  evil  for  which  damages  more  or  less  would  be  given  in  an  action  at 
law.  The  position  of  the  building,  whether  opposite,  at  right  angles,  or  oblique,  is 
not  material.  The  question  is,  whether  the  effect  is  such  an  obstruction  as  the  party 
has  no  right  to  erect,  and  cannot  erect  without  those  mischievous  consequences  which 
upon  equitable  principles  should  be  not  only  compensated  by  damages,  but  prevented 
by  injunction."  Lord  Eldon,  therefore,  in  that  case  clearly  refers  the  jurisdiction  of 
the  Court  to  the  extent  of  the  injury,  and  to  the  preventive  power  of  this  Court  as 
being  superior  to  the  remedy  which  can  be  obtained  at  law. 

But  it  is  said  that  however  that  may  be  in  a  case  of  [320]  private  nuisance,  which 
was  the  case  to  which  Lord  Eldon  was  addressing  himself  in  the  case  of  The  Attorney- 
General  V.  Nichol,  it  is  different  in  the  case  of  a  public  nuisance,  and  that  it  is  the 
duty  of  this  Court  to  interfere  in  all  cases  of  public  nuisance.  The  argument  is  put 
thus  :  it  is  said  that  no  injury  or  inconvenience  which  is  merely  trifling  would  amount 
to  a  nuisance  at  law,  that  the  very  fact  of  there  being  a  nuisance  at  law  imports  that 
the  injury  is  great  and  the  inconvenience  considerable,  and,  therefore,  it  is  said  that 
the  interference  of  this  Court  must  take  place  whenever  there  is  a  nuisance  at  law. 
I  confess,  however,  that,  looking  at  the  principles  on  which,  as  I  apprehend,  this 
Court  interferes,  it  does  not  appear  to  me  that  there  can  be  any  sound  distinction 
between  cases  of  private  and  public  nuisances.  It  is  not  on  the  ground  of  any 
criminal  offence  committed,  or  for  the  purpose  of  giving  a  better  remedy  in  the  case 
of  a  criminal  offence,  that  this  Court  is  or  can  be  called  on  to  interfere.  It  is  on  the 
ground  of  injury  to  property  that  the  jurisdiction  of  this  Court  must  rest ;  and  taking 
it  to  rest  upon  that  ground,  the  only  distinction  which  seems  to  me  to  exist  between 
cases  of  public  nuisance  and  private  nuisance  is  this — that  in  cases  of  private  nuisance 
the  injury  is  to  individual  property,  and  in  cases  of  public  nuisance  the  injury  is  to 
the  property  of  mankind. 

I  think,  therefore,  that  the  same  principle  must  govern  the  question  as  to  the 
interference  of  the  Court,  whether  the  case  be  one  of  private  or  of  public  nuisance. 
What  then  is  the  principle  by  which  the  Court  ought  to  be  governed  1  I  take  it  to 
be  this  :  whether  the  extent  of  the  damage  and  injury  be  such  that  the  law  will  not 
afford  an  adequate  and  sufficient  remedy.  The  same  principle  which  governs  the 
Court  in  other  cases,  in  which  its  jurisdiction  is  more  generally  applied,  seems  [321] 
to  me  to  apply  in  such  cases  as  the  present.  In  cases  of  specific  performance  the 
jurisdiction  of  this  Court  is  founded  on  the  inadequacy  of  the  remedy  at  law.  If  the 
specific  performance  of  a  covenant  be  asked,  it  is  not  every  covenant  which  this  Court 
will  perform,  but  such  covenants  only  as  cannot  be  adequately  compensated  in 
damages.  So  again,  in  cases  of  trespass,  it  is  not  every  trespass  against  which  this 
Court  will  enjoin  :  but  such  trespasses  as  are,  or  are  assumed  to  be,  irremediable,  or 
at  all  events  material  ;  and  so  I  take  it  to  be  in  cases  of  nuisances. 
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The  question  therefore  which  we  have  to  consider  appears  to  me  to  be  whether 
this  is  a  case  in  which  the  remedy  at  hiw  is  so  inadequate  that  the  Court  ought  to 
interfere,  having  regard  to  the  legal  remedy,  the  rights  and  interests  of  the  parties, 
and  the  consequences  of  this  Court's  interference.  Looking  at  the  case  in  this  point 
of  view,  it  is  a  mixed  case  of  public  and  private  injury.  In  considering  it  I  think  it 
important  to  separate  the  two  questions  of  public  injury  and  private  injury.  The 
injury  to  the  public  which  is  complained  of  arises  from  the  interest  of  the  public  in 
the  streets  of  Sheffield:  it  is  said  that  the  streets  of  Sheffield  will  be  materially 
impeded  by  the  laying  down  of  the  pipes  of  this  company,  and  by  the  continual  taking 
up  of  those  pipes  for  the  purpose  of  repairing  them  when  they  have  been  once  laid 
down.  As  to  the  laying  down  the  pipes,  according  to  the  evidence  as  it  stands  before 
us,  that  operation  will  occasion  an  inconvenience  of  two  or  three  days'  duration  only. 
I  think  that  in  the  case  of  Neepsend  Lane  it  was  proved  that  there  was  an  inter- 
ruption of  five  or  six  days ;  but  in  that  case  it  was  proved  also  that  a  negotiation  was 
pending  at  the  time  either  between  the  two  companies  or  between  the  municipal 
authorities  of  Sheffield  and  the  Defendants'  company,  which  prevented  [322]  the 
completion  of  the  works  there  within  the  period  within  which  they  would  according 
to  the  ordinary  course  have  been  completed.  The  inconvenience  therefore  is  partial 
and  temporary :  when  the  pipes  are  laid  down  the  works  will  in  that  respect  be 
completed.  And  if  this  Court  is  to  interfere  on  the  ground  that  the  laying  down  of 
these  pipes  will  occasion  a  temporary  obstruction  in  the  streets  of  Sheffield  for  two  or 
three  daj's,  I  am  at  a  loss  to  see  how  the  interference  of  this  Court  could  be  withheld 
in  the  case  which  has  been  put  in  the  argument  of  hoards  erected  in  the  public  streets 
where  houses  are  under  repair,  or  in  the  case  of  cellars  being  made  under  the  public 
streets,  or  in  the  case  of  the  pavement  being  obstructed  by  goods  being  deposited 
upon  it.  All  these  are  nuisances  in  a  greater  or  a  less  degree,  and  if  this  Court  is  to 
interfere  on  the  ground  that  the  pavement  of  Sheffield  will  be  taken  up  for  two  days 
for  the  purpose  of  laying  down  the  pipes  of  this  company,  it  seems  to  me  that  it  will 
be  equally  bound  to  interfere  in  the  cases  to  which  I  have  referred.  As  to  the 
continual  taking  up  of  the  pavement  consequent  on  these  pipes  having  been  laid  down, 
that  inconvenience  will  also,  as  it  appears  to  me,  be  partial  and  temporary  only.  It 
will  be  an  inconvenience  occurring  from  time  to  time  in  different  parts  of  the  town, 
and  not  an  injury  affecting  the  general  body  of  the  inhabitants  to  any  such  extent  as 
ought,  in  my  opinion,  to  induce  the  interference  of  this  Court.  It  is  not  to  be  left 
out  of  consideration  in  determining  this  question,  that  to  some  extent  the  law  has 
provided  a  remedy  in  respect  of  these  inconveniences.  There  is  some  remedy  under 
the  Highway  Act ;  and  there  are  boards  of  surveyors  having  control  of  the  streets 
who,  it  is  to  be  remembered,  concur  in  these  measures  being  taken  ;  and  as  to  any 
injury  which  private  individuals  may  sustain,  the  law  is  open  to  them  by  actions  on 
the  case. 

[323]  Something  has  been  said  in  the  course  of  the  argument  of  the  danger  to 
the  public  peace  which  may  ensue  from  the  non-interference  of  this  Court ;  but 
surely  this  Court  cannot  suppose  that  there  is  an  inadequacy  of  the  civil  power  to 
preserve  the  public  peace.  I  say  nothing  on  the  question  whose  fault  it  will  be  if 
this  disturbance  of  the  public  peace  takes  place.  It  is  true,  as  the  Plaintiffs  admit, 
that  if  they  do  not  interfere  the  probability  is  that  there  will  be  no  disturbance  ; 
but  they  say  that  they  are  justified  in  interfering,  as  it  is  the  only  means  by  which 
they  can  prevent  these  illegal  acts  being  done.  I  do  not  think,  however,  that  it  is 
competent  to  parties  to  come  to  this  Court  and  say  that  the  inadequacy  of  their  legal 
remedy  gives  them  a  right  to  do  acts  occasioning  breaches  of  the  peace.  The 
argument  seems  to  me  to  go  too  far  ;  it  would  apply  to  every  case  of  an  illegal  act — 
to  every  nuisance  or  trespass,  however  trivial,  for  any  of  these  nuisances  or  trespasses 
might  in  the  result  lead  to  a  breach  of  the  peace. 

Sonic  observations  have  been  made  with  reference  to  the  delay  in  this  case,  on 
which  it  may  l)e  right  for  me  to  say  a  few  words.  I  agree  with  the  argument  which 
has  been  urged  on  the  part  of  the  Plaintiffs;  that,  so  far  as  they,  individually  as 
Plaintiffs,  are  _  concerned,  it  is  impossible  on  this  record  to  impute  to  them  any 
delay.  But  with  reference  to  this  proceeding,  so  far  as  it  is  a  proceeding  by  the 
Attoi'iiey-General,  I  do  not  concur  in  the  argument  urged  on  the  part  of  the 
Plaintiffs,  that  there  is  no  ground  for  imputing  delay,  oi"  that  delay  can  have  no 
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influence  on  such  a  question  as  the  present.  In  truth,  the  case  as  to  the  Attorney- 
General  stands  thus: — The  works  of  this  company  were  begun  in  October  1851,  and 
it  is  not  till  July  1852,  that  the  Attorney-General  takes  any  proceeding  to  restrain 
the  execution  of  those  works.  In  the  meantime  the  company  have  [324]  been 
allowed  to  enter  into  contracts  and  take  proceedings  without  any  interference  on 
the  part  of  the  Attorney-General.  That  delay  will  affect  the  Attorney-General  as 
much  as  a  private  individual  I  am  not  prepared  to  say ;  but,  in  my  opinion,  it  is  a 
circumstance  to  be  considered  in  determining  the  question  whether  this  Court  .shall 
interfere,  although  the  application  to  the  Court  be  on  behalf  of  the  Attorney-General, 
and  I  ground  myself  in  that  opinion  upon  what  fell  from  Lord  Eldon  in  the  case 
of  The  Atlorney-General  v.  Johnson  (2  Wils.  87).  In  that  case  Lord  Eldon 
distinctly  states  his  opinion  to  be  that  delay  is  to  be  considered  in  determining  a 
question  of  injunction,  though  the  application  may  be  by  the  Attorney-General  on 
behalf  of  the  public.  I  think,  therefore,  that  this  case  fails,  so  far  as  the  public  are 
concerned. 

There  remains  then  the  question  of  the  private  right  of  the  Plaintiffs.  The 
question,  as  I  view  it,  upon  this  point  is,  what  is  the  injury  to  the  Plaintiffs  in  their 
character  of  a  joint-stock  company  beyond  that  which  the  public  sustain.  It  is  said 
that  there  is  damage  to  their  pipes.  If  so,  there  is  a  remedy  in  an  action  on  the 
case ;  and  I  do  not  think  that  there  is  any  case  established  of  damage  to  the  pipes 
of  the  Plaintiffs  sufficient  to  justify  the  interference  of  this  Court  on  the  ground 
of  private  nuisance.  I  have  been  throughout  this  case  very  much  struck  with  the 
great  strength  of  the  affidavits  made  on  the  first  application  as  to  the  anticipated 
nuisance — the  enormous  inconveniences  which  were  then  anticipated  as  likely  to 
result  to  the  Plaintiffs  from  the  Defendants  being  permitted  to  lay  down  their  pipes 
at  all — and  what,  in  my  opinion,  is  the  very  different  aspect  of  the  case  on  the 
affidavits  as  they  now  stand,  [325]  shewing  that  the  injury  anticipated  in  April 
1852,  and  so  strongly  deposed  to  on  that  occasion,  has  not  been  realized,  though  it 
is  in  evidence  that  six  miles  of  the  pipes  of  the  Defendants  have  been  already  laid 
down  in  the  streets  of  Sheffield.  It  was  suggested  with  reference  to  this  question 
of  private  right  that  there  would  be  great  injury  to  individuals  by  reason  of  the 
Defendants,  in  consequence  of  their  pipes  having  been  laid  in  property  belonging  to 
others,  acquiring  an  easement  in  such  property.  But  this  seems  to  me  to  be  a 
private  injury  to  each  individual  and  not  a  nuisance  to  all  the  inhabitants,  and  if 
the  case  be  considered  as  one  of  private  injury  to  each  individual  I  think  it  is  not 
a  case  in  which  this  Court  could  on  this  record  interfere :  if  the  case  be  considered 
as  one  of  nuisance  to  a  private  individual,  it  is  a  nuisance  of  which  some  individuals 
would  approve  and  others  disapprove.  It  is  evident  from  the  affidavits  that  there 
are  many  of  the  inhabitants  of  Sheffield  who  would  be  and  are  willing  and  desirous 
that  these  pipes  should  be  laid  down  before  their  houses,  although  others  maybe 
desirous  that  it  should  not  be  done.  It  cannot,  therefore,  be  brought  forward  as  a 
case  of  common  injury  to  all,  and  as  a  case  of  private  injury  to  each  it  does  not 
seem  to  me  to  be  open  on  the  present  record. 

Another  view  which  has  struck  my  mind  with  reference  to  the  interference  of 
this  Court  in  cases  of  this  description  is  this :  These  parties  are  here  coming  into 
equity  on  purely  legal  grounds,  and  in  a  case  in  which  there  may  be  some  possible 
doubt  as  to  the  result  of  the  proceeding  at  law.  I  take  it  that  in  a  case  of  that 
description  the  ordinary  course  of  this  Court  is  to  allow  the  proceedings  at  law  to 
go  on,  in  order  that  the  Court  may  be  in  a  position  to  see  what  the  result  of  those 
proceedings  may  be.  It  is  upon  an  equity  founded  on  a  [326]  legal  right  that  the 
Plaintiffs  come,  and  for  an  extension  of  the  legal  remedy.  Ought  it  not  to  be  seen 
whether  the  legal  right  exists  before  this  Court  will  interfere  1  The  effect  of  the 
interference  of  this  Court  would  be  to  prevent  the  legal  question  being  tried  at  all. 

Upon  these  grounds,  and  on  looking,  which  I  have  done  carefully,  through  the 
affidavits  in  this  case,  being  satisfied  that  there  is  not  that  extent  of  mischief  which, 
in  my  opinion,  would  justify  the  interference  of  this  Court,  the  conclusion  that  I  have 
arrived  at  is  that  this  information  and  bill  ought  to  be  dismissed.  If  it  shall 
eventually  appear  that  there  is  any  such  excessive  mischief  as  is  contemplated  on 
the  part  of  the  Plaintiffs  it  will  be  quite  open  to  them,  notwithstanding  the  dismissal 
of  the  bill,  to  file  a  fresh  information  or  bill,  and  make  a  new  case  upon  new  facts ; 
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but  upon  the  facts  as  thoy  at  pioscnt  stand,  my  opinion  is  that  this  information  and 
bill  ouijht  to  be  dismissed. 

Thk  Loki)  Ji:sTiCE  Kniuht  Bkuce.  In  making  the  order  of  the  6th  of  August 
last,  the  Lords  Justices  intended  it  certainly  to  be  without  prejudice  to  any  question, 
and  particularly  meant  that  it  should  not  hamper  or  interfere  with  the  judicial 
discretion  of  the  Court  as  to  the  mode  of  dealing  with  the  suit  at  the  hearing.  If 
that  intention  or  that  meaning  is  not  clearly  expressed  in  the  order  as  drawn  up,  it 
has  not  been  drawn  up  as  it  ought  to  have  been.  I  believe,  however,  that  by  neither 
side  have  they  been  misunderstood  in  this  respect.  My  present  impression  is,  that 
the  order,  intended  and  understood  as  I  have  mentioned,  having  been  made  merely 
upon  an  interlocutory  application  in  the  state  of  facts  and  circumstances  then 
presented  to  the  Court,  was  not  an  erroneous  or  incorrect  order.  If,  however,  the 
question  is  asked,  whether  I  [327]  now  consider  that  in  disposing  of  the  motion,  so 
far  as  I  was  concerned,  I  expressed  myself  with  sufficient  fulness  and  altogether 
correctly,  I  must  own  that  I  have  more  misgiving  as  to  the  proper  answer.  Probably 
what  I  then  said  was  well  susceptible  of  amendment,  as  well  as  addition. 

An  able  and  eminent  member  of  this  Bar,  whom  we  have  lost,  used  to  say  that 
there  was  no  justice  in  August.  Not  agreeing  with  him  to  that  extent,  I  do 
acknowledge  that  ever  since  I  have  been  acquainted  with  the  Court,  there  has  been 
a  prevalent  notion  that  its  light  is  at  that  season  often  in  the  wane,  and  I  will  not 
undertake  to  aver  that  on  the  6th  of  August  1852,  I  furnished  any  assistance 
towards  a  contrary  opinion.  It  is,  however,  not  material  on  the  present  occasion 
whether  the  Vice-Chancellor  and  the  Lords  Justices  disposed  correctly  of  the 
motions  heard  and  decided  by  them  respectively  last  year.  Neither  of  the  orders 
then  made,  merely  interlocutory  as  they  were,  can  or  ought  to  influence  the  Court 
now  in  granting  or  refusing  an  injunction.  Not  only  is  the  motion  before  it  a  new 
motion,  we  are  also  at  the  hearing  of  the  cause,  and  this  upon  more  evidence  than 
that  adduced  in  August  1852,  and  upon  facts,  some  of  which  have  occurred  since 
that  month.  Perhaps  the  motions  refused  were  properlj'  refused.  Perhaps  they 
ought  to  have  been  wholly  or  in  part  successful.  The  present  question  is  of  a  decree 
to  be  made. 

One  point  suggested  against  the  informant  and  Plaintiffs  is  that  of  acquiescence 
or  laches.  I  think  no  such  point  established.  Early  and  speedily  after  the  first 
announcement  of  the  Defendants'  project,  the  Plaintiffs  protested  against  it  openly 
and  publicly,  and  they  have  uniformly  declared  and  asserted  practically  their 
opposition  to  it.  Whether  this  suit  was  instituted  [328]  soon  enough  to  entitle  the 
informant  and  Plaintiffs  to  an  interlocutory  order  for  an  injunction  may  be  disputable, 
but  it  Avas  commenced,  I  think,  soon  enough  to  warrant  them  in  asking  for  a  decree, 
if  making  a  case  for  one  in  other  respects.  The  expenditure  of  the  Defendants  has 
taken  place  under  full  notice  that  it  was  objected  to,  and  that  endeavours  were,  and 
would  be,  in  active  operation  to  render  it  fruitless  and  useless  on  the  grounds  or 
alleged  grounds  taken  by  the  information  and  bill. 

Then  comes  the  question,  whether  the  acts  done  and  intended  by  the  Defendants, 
of  which  the  informant  and  Plaintiffs  complain,  amount,  or  if  performed  will 
amount,  to  a  nuisance  in  point  of  law.  And  upon  the  evidence  now  before  the 
Court,  I  think  that  this  question  must  be  answered  in  the  affirmative,  if  propounded 
for  the  purpose,  and  in  the  sense,  of  the  information  or  bill  separately,  and,  there- 
fore, in  the  affirmative,  if  propounded  for  the  purpose  and  in  the  sense  of  both 
together.  Various  public  highways  in  the  town  of  Sheffield  have  since  July  last,  in 
the  prosecution  of  designs  previously  announced,  been  unlawfully  broken  up  for  the 
purpose  of  laying  down  the  Defendants'  pipes.  The  same  course  of  proceeding  is 
intended  to  be  Avith  equal  unlawfulness  pursued  by  them  in  other  public  highways 
of  the  town  to  an  extent  still  greater.  And  it  must  be  taken  as  substantially  certain 
that  hereafter  (in  case  of  the  absence  of  judicial  interference  preventively),  the  high- 
ways along  or  under  which  the  Plaintiffs'  pipes  la^vfully,  and  the  Defendants'  pipes 
unlawfully,  have  been  and  shall  be  laid,  will  in  various  places  be  from  time  to  time, 
without  just  right  or  lawful  power,  broken  up  by  the  Defendants  for  the  purpose  of 
repairing  their  pipes  (whether  in  consequence  of  casualties  which  may  happen  to 
affect  them  or  otherwise),  and  for  the  purpose  of  making  communications  between 
their  main  pipes  and  [329]  dwelling-houses,  or  other  buildings.     These  illegal  pro- 
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ceediugs,  effected  and  intended,  present  and  future,  may  perhaps  well  be  said  in  one 
sense  to  lie  of  a  temporary  or  transitory,  and  not  a  perpetual  or  permanent  kind. 
But,  from  the  nature  of  the  case,  there  is  obviously,  I  think,  another,  and,  probably, 
a  more  important  sen.se,  in  which  a  character  of  perpetuity  or  permanence  may 
properly  be  ascribed  to  them.  It  has  been  argued  that  the  annoyance  (if  any)  felt, 
and  possible  to  be  feared,  must  be  small,  slight,  and  unfit  for  this  Court's  interfer- 
ence. But  the  frequent  recurrence  for  ever,  or  during  a  period  probably  long  and 
unascertainable,  of  an  annoyance,  slight  in  itself  (slight  I  mean  if  occurring  but  upon 
a  single  occasion,  or  recurring  only  at  very  rare  intervals)  may  much  interfere  with 
the  reasonable  convenience  and  comfort  of  life.  Upon  the  evidence  now  before  us  it 
is,  I  think,  reasonable  to  believe  that  during  a  period  probably  long  and  unascertain- 
able, the  Defendants'  proceedings  under  consideration,  unless  judicially  prevented, 
will  unlawfully  be  of  frecjuent  recurrence,  and  will  unlawfully  create,  from  time  to  time, 
often  inconvenience  to  jDersons  who  as  travellers  or  passengers  may  have  occasion  to 
use  the  public  streets  and  highways  in  Sheffield,  to  shopkeepers  and  other  inhabit- 
ants of  the  town,  and  to  the  PlaintiflPs ;  nor,  if  we  now  refuse  an  injunction,  can  it 
reasonably,  I  think,  be  denied  that  in  respect  of  these  unlawful  proceedings,  actual 
and  intended,  redress,  remedy,  or  punishment  may  from  time  to  time,  for  many  years 
to  come,  be  sought  at  law  criminally  and  civilly,  as  well  summarily  as  otherwise,  to  a 
very  inconvenient  and  burthensome  extent  of  diversified  litigation,  at  the  instance 
of  a  variety  of  persons.  This  the  Defendants  may,  it  is  true,  be  inclined  to  dis- 
regard. But  what  they  are  indifferent  to,  may  be  of  importance  to  the  Plaintiffs, 
and  to  some  at  least  of  [330]  those  on  whose  behalf,  or  for  whose  interest  or  protec- 
tion, the  Queen's  Attorney-General  is  to  be  considered  as  suing  here.  There  are 
persons  certainly  who  are  pleased  with  the  operation  of  putting  the  law  in  motion  in 
its  numerous  departments,  nor  dislike  its  frequent  repetition ;  this,  however,  more 
often  vicariously  than  otherwise  ;  but,  in  theory,  if  not  practically,  the  multiplica- 
tion of  suits  and  prosecutions  must  be  considered  something  very  different  from  a 
blessing — so  far,  at  least,  as  Her  Majesty's  unprofessional  subjects  are  concerned. 

There  is,  too,  another  aspect  of  this  case  which  may  deserve  attention.  Mr. 
Overend,  before  the  Lords  Justices  in  January  of  this  year,  assumed  not  unreason- 
ably, and  argued  on  the  possibility,  that  the  Defendants  in  the  course  and  by  the  aid 
of  time  may,  through  submission  or  acquiescence  (this  Court  not  interposing),  acquire 
in  the  soil,  or  the  use  of  the  soil,  of  the  streets  and  highways  where  their  pipes  are 
proposed  to  be  and  are  now  laid,  a  right  not  now  existing,  which,  if  acquired,  may 
probablj'  be  found  of  considerable  inconvenience  publicly  as  well  as  privately.  I  do 
not  know  that  this  argument  has  been  displaced  or  answered.  Certainly,  I  am  aware 
that  the  bill  in  this  cause  is  a  bill  by  the  Plaintiffs  on  their  own  behalf  merely.  But 
it  cannot  be  denied  that  by  way  of  easement  or  otherwise  they  have,  in  the  soil  of 
the  streets  and  highways  within  the  range  of  their  Act  of  Parliament,  an  interest 
exceeding,  and  different  from  that  of  persons  merely  entitled  to  use  them  for 
walking,  riding,  and  driving,  or  to  have  the  approaches  along  them  to  their  shops, 
warehouses,  and  dwellings  preserved  in  an  uninterrupted  or  unobstructed  state. 

Something  has  been  said  on  the  subject  of  riots  or  [331]  unlawful  assemblies,  of 
skirmishes  and  battles  between  the  opposite  forces,  native  and  auxiliary,  of  the  con- 
tending companies,  as  likely  to  be  rife  and  serious  unless  we  shall  interfere,  but  into 
that  part  of  the  argument  I  consider  it  unnecessary  to  enter.  It  seems,  however, 
right  to  notice  the  incorporation,  whether  completely  or  incompletely,  of  the 
Defendants,  and  the  quantity  of  persons  thus  associated  together.  They  have  the 
advantage  and  strength  of  lastingness,  union,  numbers,  and  it  may  well  be  thought 
(nor  is  it  new  to  hold  or  to  act  upon  the  opinion)  that  infringements,  even  seemingly 
slight  infringements,  of  right  in  respect  of  land  by  persons  or  bodies  so  circum- 
stanced require  especially  to  be  watched  with  a  careful  eye,  and  repressed  with  a 
strict  hand  by  a  Court  of  Equity  where  it  can  exercise  jurisdiction. 

The  propriety  of  the  bill  may  probably  well  be  thought  open  to  more  doubt  than 
the  propriety  of  the  information  in  the  present  case,  but  I  consider  both  to  be  well 
founded.  The  information,  upon  the  ground  of  the  public  and  general  nature  of  the 
nuisance  ;  the  bill,  if  on  no  other  account,  yet  on  account  of  the  interest  in  the 
nature  of  a  private  interest,  whether  by  way  of  easement  or  otherwise,  in  the  soil  of 
the  public  highways  of  Sheffield,  which  I  have  referred  to,  that,  namely,  which  the 
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Plaintiffs  as  a  company  have  under  their  Act  of  Parliament ;  an  interest  likely,  I 
think  (as  1  have  said),  to  be  prejudiced  hy  the  Defendants'  illegal  proceedings,  not  a 
prejudice  in  the  sense  or  way  of  interference  with  a  monopoly  (for  the  Plaintiffs 
cannot  truly  be  said  to  have  any  right  in  the  nature  of  a  monopoly),  but  they  are 
entitled  certainly  to  have  their  pipes  protected,  and  to  exercise  freely  the  powers 
conferred  on  them  by  the  Legislature,  which  has,  for  the  general  good,  placed  [332] 
thera  under  obligations  and  liabilities  that  the  Defendants  are  exempt  from. 

It  has  been  urged,  and  perhaps  not  without  foundation,  that  the  majority,  or,  at 
least,  a  very  considerable  portion,  of  those  who  compose  the  governing  bodies,  and 
of  the  inhabitants  generally,  of  Sheffield,  are  disposed  against  this  suit,  and  wish 
well  to  the  Defendants  and  their  operations,  which,  it  is  also  plausibly  contended, 
will,  on  the  whole,  be  rather  for  the  convenience  and  advantage  than  to  the  incon- 
venience or  disadvantage  of  the  town  generally.  The  fact,  too  (I  suppose  true), 
is  urged  that  there  are  many  parts  of  England,  where  companies  such  as  the 
Defendants',  and  constituted  for  similar  purposes,  exist,  whose  works,  without  any 
authority  from  the  Legislature,  and  without  litigation  or  objection,  have  long  been 
and  are  still  interfering  with  streets  and  public  highways  in  the  manner  here  com- 
plained of  and  sought  to  be  prevented.  Each  of  these  considerations  probably 
deserves  some  attention,  but  they  are  not,  I  conceive,  conclusive  in  the  Defendants' 
favour,  and  are,  in  my  opinion,  outweighed  by  others. 

If  this  suit  is  opposed  to  the  views  and  wishes  of  a  majority  of  the  governing 
bodies  and  general  inhabitants  of  Sheffield,  the  minority  do  not  therefore  lose  their 
rights.  Their  views  of  what  is  for  the  convenience  and  advantage  of  the  town  are 
not  necessarily  to  be  disregarded  in  a  case  where  they  have  law  on  their  side ;  and 
if  the  informant  and  Plaintiffs  would  have  an  equity  independently  of  what  has  been 
or  is  going  on  in  other  towns  or  places,  they  are  not  to  be  deprived  of  it  because  the 
inhabitants  of  those  towns  or  places  may  through  the  success  of  this  suit  be  dis- 
turbed or  inconvenienced.  The  Legislature  is  open  to  all,  and,  therefore,  [333]  to 
the  Defendants,  who,  if  they  shall  desire  Parliamentary  authority  for  their  under- 
taking, and  shall  make  a  case  for  it,  will,  I  dare  say,  obtain  it.  The  probably  great 
expense  of  an  opposition  before  committees  of  the  two  Houses  of  Parliament  has 
lieen  fairly  enough  made  the  subject  of  remark,  but  ought  not  to  influence  our 
judgment. 

It  has  been  said,  too,  that  there  are  parish  surveyors  or  local  boards,  to  whom  or 
to  which  the  Defendants  have  been  and  are  willing  to  submit  themselves  ;  and 
certain  agreements  on  that  subject,  perhaps  of  a  lawful,  perhaps  of  an  unlawful, 
nature,  have  been  produced.  But  neither  are  the  powers  of  these  surveyors  or 
boards  of  such  extent  or  force  or  practical  utility  for  the  purpose  now  under  con- 
sideration, as  those  which  the  Court  of  Chancery  can  exercise ;  nor,  if  they  were, 
could  it  be  right  for  this  Court  therefore  to  abdicate  an  important  and  useful  branch 
of  its  known  and  undoubted  jurisdiction  ;  nor  can  the  Attorney-General,  or  those 
for  whose  rights  or  interest  he  sues,  or  the  Plaintiffs,  be  required  to  trust  or  resort  to 
the  activity,  discretion,  or  judgment  of  any  surveyors  or  board,  present  or  future, 
changing  or  unchanging,  partial  or  impartial,  wise  or  otherwise,  for  the  prevention  or 
protection  which  it  is  the  object  of  this  suit  to  obtain. 

There  are  legal  proceedings  pending,  with  which  the  relator  and  Plaintiffs  upon 
having  an  injunction,  if  they  shall  obtain  one,  ought,  I  think,  to  undertake  to  deal, 
so  far  as  they  can,  in  any  manner  that  this  Court,  upon  any  application  or  suggestion 
from  the  Defendants,  now  or  hereafter,  may  deem  reasonable.  But  the  pendency  of 
those  proceedings  ought  not,  in  my  judgment,  to  delay  or  impede  the  action  of  this 
Court  in  a  case  [334]  where  the  law  and  facts  appear  to  me  to  be  free  from  obscurity  ; 
especially  since  an  important  statute  which,  though  at  present  in  operation,  was 
I  believe  not  so  in  August  last ;  not  forgetting  the  expressions  attributed,  and 
probably  with  correctness,  to  Lord  Eldon  in  Attorneij-General  v.  Cleaver  (18  Ves.  211), 
but  also  not  forgetting  those  to  be  found  in  Crowder  v.  Tinkler  (19  Ves.  617). 

I  am  of  opinion  that  the  informant  and  Plaintiffs  are  entitled  now  to  an  injunction 
until  further  order,  substantially,  though  not  exactly,  in  the  terms  in  which  they 
pray  it,  upon  the  undertaking  that  I  have  just  mentioned  being  given  by  the 
Plaintiffs  and  the  relator ;  with  liberty  for  either  party  to  apply ;  a  liberty  which 
may  perhaps  be  especially  useful  in  the  event  of  a  certain  result  of  the  trial  of  the 
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pending  indictment.  As  to  the  costs  of  this  suit,  1  have  entertained,  and  still 
entertain,  too  much  doubt  to  enable  me  to  concur  in  any  order  as  to  any  of  the  costs 
of  the  relator,  or  the  Plaintiffs,  or  the  Defendants. 

The  Lord  Chancellor.  This  cause  comes  on  to  be  decided  under  circumstances 
.somewhat  unusual,  and,  whatever  may  be  the  result,  at  least  it  cannot  be  said  that 
the  subject  has  not  in  one  form  or  another  received  a  more  than  ordinary  degree  of 
consideration  and  discussion.  A  motion  for  an  injunction  was  made  first  in  the 
spring  of  last  year,  before  Lord  Justice  Turner  when  he  was  Vice-Chancellor.  That 
was  made  upon  the  bill,  before  there  was  any  information  filed,  and  was  refused. 
An  information  and  bill  were  then  filed,  and  the  motion  was  renewed.  I  say 
xenewed,  although  the  application  was  in  some  [335]  sort  a  new  and  distinct  motion. 
But  the  same  question  had  to  be  discussed,  and  Lord  Justice  Turner,  with  his  usual 
.accuracy  and  attention,  again  considered  the  subject,  and  came  to  the  conclusion 
that  the  injunction  ought  to  be  refused.  That  motion  was  brought  by  way  of  appeal 
Ijefore  the  Lords  Justices,  and  heard  by  them  a  day  or  two  before,  but  finally  decided 
on  the  6th  of  August,  when  the  Lords  Justices  were  of  opinion  that  the  Vice- 
Chancellor  Turner  had  rightly  decided,  and  affirmed  therefore  the  order  which  he 
had  made.  Application  was  then  made  to  the  Lords  Justices  in  Michaelmas  term 
last,  proposing  to  renew  the  same  motion  but  upon  a  new  state  of  facts,  which  had 
arisen  since  the  former  motion  had  been  disposed  of ;  and  the  Lords  Justices  then 
suggested  that  it  would  be  better  for  the  cause  to  be  set  down  for  hearing  upon 
affidavits  according  to  a  course  which  has  been  usefully  and  frequently  adopted  of 
late,  and  for  the  cause  and  motion  to  be  heard  and  disposed  of  at  once.  The 
parties  adopted  that  suggestion,  and  the  cause  came  on  to  be  heard  before 
the  Lords  Justices  in  the  last  term.  After  it  had  been  argued  they  intimated 
to  me,  not  having  finally  made  up  their  minds  on  the  subject,  an  apprehension  that 
they  might  not  concur  in  their  views  as  to  what  ought  to  be  done.  And  although 
the  Legislature  has  in  such  cases  provided  for  such  a  result  when  that  which  is  before 
the  Lord  Justices  is  an  appeal  from  some  other  deci.sion,  no  such  provision  is  made 
with  reference  to  an  original  hearing.  The  Lords  Justices  in  this  state  of  things 
proposed  that  the  cause  should  be  heard  again  either  by  me  alone,  or  by  the  full 
■Court,  the  latter  of  which  courses  I  thought  much  the  better  one.  The  case  has 
310W  been  fully  and  very  ably  argued,  necessarily  consuming  a  good  deal  of  time 
irom  the  number  of  affidavits,  and  I  have  come  to  a  conclusion  against  the  Plaintiffs. 

[336]  I  will  state  shortly  the  grounds  on  which  I  have  arrived  at  that  conclusion. 
It  appears  to  me  that  both  the  Lords  Justices  concur  substantially  on  this  point, 
that  it  is  a  question  of  degree  whether  the  Court  will  interfere  or  not.  If  that  be 
the  right  view  of  the  case,  then  the  question  is,  whether  or  not  such  a  probability 
of  substantial  injury  to  the  rights  of  the  public  passing  along  the  streets  of  Sheffield, 
or  the  inhabitants  using  those  streets,  has  been  made  out  as  to  make  it  a  reasonable 
.exercise  of  jurisdiction  for  this  Court  to  interfere  by  granting  an  injunction.  I 
■confess  that  in  the  course  of  the  argument  a  doubt  did  pass  through  my  mind 
^vhether  the  Lords  Justices  had  rightly  decided  in  August,  but  I  have  come  to  the 
conclusion,  not  only  that  that  doubt  was  not  well  founded,  but  to  a  still  stronger 
conclusion  upon  the  hearing,  that  there  is  no  case  for  enabling  us  to  act  otherwise 
than  as  we  then  ascted.  Is  the  evil  of  such  a  nature  as  to  justify  the  Court  in  inter- 
"fering?  It  is  said  that  the  Defendants  are  about  to  tear  up  the  streets  to  an  extent, 
-on  one  side  represented  as  70  miles,  on  the  other  as  100  miles.  Take  it  that  100 
miles  of  the  streets  are  to  be  torn  up.  It  may  be  that  before  the  Defendants  com- 
•plete  their  works  they  will  have  taken  up  the  pavement  over  100  miles,  but  they 
will  never  have  up  above  20  yards  at  the  same  time,  and  they  will  never  have  even 
that  length  up,  they  say,  for  above  two  days.  That  agrees  with  one's  experience 
from  what  one  observes  when  similar  works  are  going  on  in  the  metropolis.  They 
are  no  sooner  begun  than  ended. 

The  circumstance  of  the  work  being  performed  in  this  case  in  a  vast  number  of 
places  in  the  course  of  the  next  two  or  three  years,  or  the  next  year,  during  which 
time  the  process  of  laying  down  the  pipes  will  be  going  on,  does  not  appear  to  me 
•at  all  to  vary  the  case.  [337]  One  must  look  at  the  quantum  of  evil  at  each 
particular  place  and  at  each  particular  moment  of  time,  to  determine  whether  this 
injunction  ought  to  be  granted. 
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It  may  l)o  asked  by  way  of  illustration,  why  does  not  the  Court  restrain  persons 
from  coming  with  barrel-organs  through  a  town  and  disturbing  the  peace  of  the 
inhabitants  f  No  doubt  it  would  be  a  very  serious  nuisance  if  a  person  with  a  barrel- 
organ  or  bagpipes  were  to  station  himself  under  one's  window  all  day ;  that  would 
be  a  nuisance.  Hut  when  he  is  going  through  a  city,  you  know,  he  will  stop  ten 
minutes  at  one  place  and  ten  minutes  at  another,  and  so  he  will  go  on  all  day.  If 
the  one  sort  of  nui.sance  coukl  be  restrained,  I  do  not  see  why  the  other  could  not. 
There  is  a  distinction,  no  doubt ;  the  one  interferes  with  the  soil,  the  other  does  not 
involve  any  interference  with  the  soil.  I  do  not  see  in  point  of  principle  that  this 
distinction  makes  any  great  difference. 

But  I  do  not  rest  this  case  merely  on  my  own  opinion  as  to  its  being  a  very  small 
degree  of  injury,  but  I  think  it  may  be  safely  deduced  from  the  acts  of  the  Legis- 
lature that  it  is  to  be  so  considered.  I  come  to  this  conclusion  from  the  different 
statutory  provisions  to  which  our  attention  has  been  called.  The  Joint  Stock  Com- 
panies Kegistration  Act  (7  &  8  Vict.  c.  110)  contains  in  the  second  section  a  list  of 
certain  companies  for  executing  works  which  cannot  be  carried  into  execution  with- 
out the  authority  of  Parliament,  but  it  does  not  include  gas  companies  among  them, 
though  such  companies  are  certainly  within  the  operation  of  the  Act.  When  that 
argument  was  pressed,  I  suggested  that  perhaps  the  Legislature  might  contemplate 
a  company  formed  for  making  gas  [338]  behind  a  row  of  houses,  and  supplying  the 
inhabitants  with  gas  through  their  own  land  with  their  consent.  That  was  a  sug- 
gestion that  passed  in  my  mind,  but  I  cannot  seriously  believe  it  was  any  arrange- 
ment of  that  sort  that  the  Legislature  looked  to.  The  Legislature  must  have  looked 
at  the  fact,  that  companies  may  be  formed  for  the  manufacture  and  supplying  a 
town  with  gas,  and  may  carry  into  eftect  the  object  which  they  contemplate,  without 
the  authority  of  Parliament.  It  must  have  been  deemed  possible  in  some  way  tc^ 
supply  the  inhabitants  of  a  particular  town  or  district  with  gas,  without  an  express 
Act  of  Parliament  for  that  purpose.  But  it  was  asked,  did  the  Legislature  contem- 
plate the  violation  of  the  law  by  tearing  up  the  pavement  ?  Two  answers  occurred 
to  my  mind  on  that  subject.  Perhaps  the  Legislature  thought  that  this  would  only 
be  done  with  the  sanction  of  the  surveyors  or  proper  authorities,  which  would 
prevent  anything  taking  place  which  they  considered  injurious  to  the  public  whO' 
would  pass  along  and  use  the  road  or  street  in  which  the  pipes  would  be  laid,  and 
that  .such  a  di.scretion  might  be  safely  entrusted  to  those  authorities.  Or  it  may  be 
that  the  Legislature  did  not  consider  the  act  of  taking  up  the  pavement  for  such  a 
purpose  as  this  a  nuisance  at  all. 

That  may  probably  be  the  question  to  be  decided  on  the  trial  of  the  indictment.(l)- 
If  I  thought  the  question  of  injunction  or  no  injunction  depended  on  that,  I  should 
have  probably  asked  the  Lords  Justices  to  concur  with  me  in  letting  this  cause  stand 
over  till  after  the  trial  of  that  indictment.  But  I  do  not  think  so.  [339]  If  these 
proceedings  are  unlawful,  I  think  the  unlawfulness  is  too  slight  to  warrant  this  Court's 
interfering  by  way  of  injunction. 

But  I  must  say  that  when  the  cause  was  argued  before  the  Lords  Justices  in 
August  last,  and  I  myself  said  we  do  not  want  any  Court  of  law  to  tell  us  that  tear- 
ing up  the  pavement  was  a  nuisance,  I  did  not  then  advert  to  the  particular  circum- 
stance of  this  case,  but  merely  to  the  general  proposition  ;  and  I  cannot  say  that  it 
appears  to  me  absolutely  impossible  to  be  held  that  the  taking  up  the  pavement  for 
such  a  purpose  as  this  is  not  a  nuisance.  I  do  not  say  how  this  may  be,  but  the  case 
may  be  held  to  be  analogous  to  one  of  this  sort :  If  I  were  to  station  a  cart  in  the 
street  opposite  to  my  door,  obstructing  the  public  highway,  I  might  be  guilty  of  a 
nuisance  for  aught  I  know,  and  I  might  be  liable  to  be  indicted  ;  but  it  would  be  a 
sufficient  answer  to  say,  that  the  cart  was  there  only  a  reasonable  time  and  for  a 
lawful  purpose.  If  it  is  used  in  the  way  in  which  such  things  are  ordinarily  used  it 
camiot  be  a  nuisance  so  to  use  it.  The  public  highway  is  for  the  convenience  of 
mankind,  and  so  to  use  it  cannot  be  a  nuisance.  One  of  the  uses  is,  that  people 
travelling  along  with  a  horse,  or  carriage,  or  cart,  may  draw  up  at  a  particular  door 
according  to  their  lawful  occupation.  So  again,  if  I  have  a  cart  come  to  my  house 
with  five  or  six  tons  of  coal,  of  course  it  will  be  some  time  obstructing  the  public 
highway,  but  it  is  difficult  to  maintain  that  in  an  ordinary  street  that  would  be  a 
nuisance.     All  these  cases  of  nuisance  or  no  nuisance  arising  from  particular  acts. 
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must,  from  the  nature  of  things,  be  go\'erned  by  particulai-  circumstances.  If  a 
carriage  were  to  drive  up  in  Belgrave  Square,  and  stand  half  the  day  at  the  door  of 
a  house  waiting  for  some  person  calling  there,  I  do  not  [340]  think  that  that  could 
lie  made  out  to  be  a  nuisance.  It  may  be  said  to  have  stayed  there  an  unreasonable 
time ;  but  it  would  be  difficult  indeed  to  make  out  that  that  was  a  nuisance. 
Suppose,  however,  the  same  thing  happened  in  the  narrow  part  of  the  street  that 
runs  from  Covent  Garden  to  St.  Martin's  Lane,  I  do  not  know  that  that  would  not 
be  a  nuisance.  Each  case  must  be  governed  by  its  particular  circumstances.  The 
particular  place  or  object  in  view  must  be  regarded.  I  take  it  that  all  these  questions 
are  of  this  nature,  "  Are  you  using  that  which  is  the  subject-matter  of  inquiry  in  a 
reasonable  way  and  according  to  the  uses  for  which  it  was  intended  ? " 

I  am  of  opinion  that  no  case  is  made  out  for  an  injunction.  With  reference  to 
the  future  evil  of  tearing  up  the  streets  for  the  purpose  of  repairs  and  the  possibility 
of  accidents,  I  can  only  say  here  that  I  must  deal  with  those  considerations  exactly 
in  the  same  way,  and  inquire  whether  there  is  such  a  probability  of  sei-ious  injury  as 
would  induce  this  Court  to  interfere  ?  Everybody  who  has  lived  in  this  town  has 
lived  probably  in  a  house  where  there  have  been  gas  pipes  running  along  the  front 
of  it.  Speaking  for  myself,  I  can  say  that  I  have  experience  of  it  for  some  twenty 
or  thirty  years  and  more,  and  I  have  never  found  any  nuisance  from  such  a  source. 
I  do  not  mean  to  say  that  evils  may  not  occasionally  occur,  but  I  think  that  the 
interests  of  mankind  require  that  those  things  should  be  disregarded.  I  concur 
therefore  with  Lord  Justice  Turner  in  thinking  that  this  bill  and  information  ought 
to  1)6  dismissed,  though  I  entirely  concur  with  both  the  Lords  .Justices  that  nothing 
should  be  said  about  the  costs. 

Mr.  Eolt.  Did  your  Lordships  intimate  that  it  was  without  prejudice  to  our 
filing  a  new  bill  t 

[341]  The  Lord  Chancellor.  In  the  Chorkij  Waterworks  case  (2  De.  G.  M.  & 
ii.  852)  we  held  that  the  dismissal  of  a  bill  would  not  prevent  a  Plaintiff  from  filing 
a  new  bill  upon  new  facts.     You  may  file  a  new  bill  upon  new  facts  if  you  like. 

(1)  The  indictment  was  tried  and  a  verdict  given  for  the  Crown,  with  leave  for 
the  Defendants  to  move  to  enter  a  verdict  of  not  guilty.  A  rule  was  accordingly 
obtained,  but  was  discharged  on  June  4,  1853,  on  argument,  the  Court  of  Queen's 
Bench  holding  that  the  obstruction  amounted  to  a  nuisance. 

[341]  The  Great  Western  Railway  Company  and  Others  v.  The  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company.  Before  the  Lords 
Justices.     Feb.  8,  14,  21,  March  1,  6,  16,  1853. 

A  broad  gauge  railway  company  were  shareholders  in  a  mixed  gauge  railway  com- 
pany, who,  by  their  Act,  were  bound  to  construct  their  line  throughout  on  the 
broad  gauge,  and  as  to  part  on  the  narrow  gauge  also.  In  March  1852  they  filed 
a  bill,  stating  that  the  mixed  gauge  railway  company  were  about  to  construct  the 
line  throughout  on  the  narrow  gauge,  although  their  funds  were  insufficient  to 
enable  them  to  do  so,  and  also  to  comply  with  their  Act  as  to  laying  down  the 
broad  gauge.  The  bill  sought  an  injunction  to  restrain  the  opening  of  any  part  of 
the  narrow  gauge  line,  and  the  further  construction  upon  that  gauge  until  the 
broad  gauge  was  complete.  In  April  1852  the  injunction  was  refused.  From  that 
time  contests  were  carried  on  in  Parliament  between  the  two  companies,  ending  in 
the  rejection  of  certain  bills  solicited  by  the  mixed  gauge  company.  From  August 
1852  to  January  1853  a  correspondence  was  carried  on  between  them  as  to  traffic 
arrangements.  In  January  1853  the  broad  gauge  company  instituted  a  new  suit, 
seeking  an  injunction  to  restrain  the  opening  by  the  mixed  gauge  railway  company 
of  any  portion  of  the  line  upon  the  narrow  gauge  before  the  broad  gauge  was  com- 
pleted. In  the  same  month  they  moved  for  an  injunction  in  the  new  suit,  and  also 
appealed  from  the  refusal  of  the  injunction  in  April  1852. 

Held,  that  both  motions  were  too  late. 

Principles  on  which  the  Coiu-t  acts  in  refusing  applications,  either  original  or  by 
way  of  appeal,  on  the  ground  of  laches. 

Effect  of  objection  in  excluding  laches. 
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These  were  two  motions  in  two  different  suits ;  the  former  in  the  order  of  th& 
notices  being  an  original  motion,  and  the  other  being  a  motion  by  way  of  appeal  from 
the  decision  of  Vice-Chancellor  Parker,  reported  5  De  Gex  &  Smale,  437,  where  the 
facts  up  to  the  date  of  that  hearing  are  fully  stated. 

Another  motion  in  a  third  suit  was  heard  at  the  same  [342]  time ;  but  as  it  wa* 
not  finally  disposed  of,  this  report  will  be  confined  to  the  two  others. 

The  following  short  statement  of  the  facts  will  be  a  sufficient  introduction  to  the 
judgments,  which  principally  turned  on  the  effect  of  delay  and  acquiescence. 

By  the  O.xford,  Worcester,  and  Wolverhampton  Act,  1845  (which  was  the  result 
of  a  compromised  contest  in  Parliament  l)etween  the  Great  Western  Railway  Company 
and  the  London  and  North-Western  Railway  Company),  the  Oxford,  Worcester,. 
and  A\^olverhampton  Railway  Company  were  authorized  to  construct  a  railway  from 
Wolvercot,  near  Oxford  (which  is  on  a  broad  gauge  line),  to  Wolverhampton,  crossing 
the  line  of  the  Birmingham  and  Gloucester  Railway  (a  narrow  gauge  line)  at  a  place- 
called  Abbotswood.  By  the  38th  section  the  railway  was  to  be  constructed  to  the 
satisfaction  of  the  engineer  of  the  Great  Western  Railway  Company,  and  to  be  of 
such  gauge  as  would  admit  of  its  being  worked  continuously  with  that  railway.  The- 
44th  section  required  there  to  be  laid  down,  and  maintained,  between  Abbotswood 
and  Wolverhampton,  such  additional  rails,  adapted  to  the  gauge  of  the  Birmingham 
and  Gloucester  Railway,  as  would  admit  of  the  narrow  gauge  traffic  proceeding  from 
Abbotswood  to  Wolverhampton. 

Bv  the  11th  section,  the  Great  Western  Railway  Company  were  enabled  to  become- 
shareholders  in  the  Oxford,  Worcester,  and  Wolverhampton  Railway  Company,  and 
they  had  become,  in  pursuance  of  this  provision,  the  proprietors  of  a  large  number  of 
shares. 

On  the  22d  of  March  1851,  three  shareholders  in  the  Oxford,  AVorcester,  and 
Wolverhampton  Railway  Company  filed  a  bill  against  the  chairman  of  that  com-[343]- 
pany,  and  the  Great  Western  and  London  and  North-Western  Railway  Companies,, 
stating  that  the  board  of  directors  of  the  Oxford,  Worcester,  and  Wolverhamptoni 
Railway  Company  were  not  then  constructing  and  did  not  intend  to  construct,  the 
works  of  their  railway  according  to  the  provisions  of  the  Act ;  but  were  constructing, 
and  intended  to  construct  it,  so  as  to  be  worked  continuously  by  and  with  the  London 
and  North-Western  Railway  Company  and  the  Midland  Railway  Company ;  anck 
(although  their  funds  were  insufficient  to  construct  the  whole  line  upon  the  mixed 
gauge)  that  they  had  agreed  with  the  two  last-mentioned  companies  to  apply  to 
Pailiament  for  powers  to  authorize  them  to  depart  from  the  terms  of  their  original 
Act.  The  prayer  of  the  bill  was  to  restrain  any  such  application  from  being  made  to- 
Parliament.  Upon  the  hearing  of  that  suit.  Lord  Cranworth,  then  Vice-Chancellor, 
directed  a  case  to  be  stated  for  the  opinion  of  a  Court  of  law,  and  granted  an  injunc- 
tion in  the  meantime  (Beman  v.  B.uff'ard,  1  Sim.  N.  S.  550). 

On  the  18th  of  March  1852  the  Great  Western  Railway  Company  and  the  other 
Plaintiffs  instituted  a  suit  on  behalf  of  themselves  and  the  other  shareholders  in  the 
Oxford,  Worcester,  and  Wolverhampton  Railway  Company,  except  such  of  them  as 
were  Defendants,  stating  that  the  Oxford,  Worcester,  and  Wolverhampton  Railway 
Company  were  proceeding  to  construct  their  whole  line  on  the  narrow  gauge,  and 
that  their  funds  were  not  sufficient  to  enable  them  so  to  construct  it ;  and  also  to 
comply  with  the  requisitions  of  their  Act,  as  to  the  broad  gauge,  and  praying  that  it 
might  be  declared  that,  according  to  the  true  construction  of  the  Acts  of  Parliament, 
the  Oxford,  Worcester,  and  Wolverhampton  [344]  Railway  ought,  throughout  its. 
whole  length,  to  be  constructed  on  the  broad  gauge,  so  as  to  admit  of  the  same  being 
worked  continuously  with  the  Great  AVestern  Railway  ;  that  the  Oxford,  AVorcester, 
and  AA^olverhampton  Railway  Company  were  not  authorized,  under  any  circumstances, 
to  lay  down  rails  on  the  narrow  gauge  on  that  portion  of  the  line  which  lay  between 
Abbotswood  and  Evesham,  or  on  any  part  of  their  line  to  the  south  of  Abbotswood  ; 
and,  further,  that  they  were  not  authorized,  on  any  part  of  their  line  to  the  north  of 
Abbotswood  aforesaid,  to  lay  rails  on  the  narroM'  gauge,  unless  and  until  they  should 
have  laid  rails  throughout  the  whole  length  of  the  Oxford,  AA'orcester,  and'AA^olver- 
hampton  Railway  on  the  broad  gauge,  so  as  to  adapt  the  line  to  be  worked  con- 
tinuously with  the  Great  Western  Railway  :  and  that  the  Oxford,  AA'orcester,  and 
A\'olverhampton  Railway  Company,  their  directors,  servants,  and  agents,  might  be 
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restrained  from  taking  any  steps  or  doing  any  act,  and  particularly  from  expending 
the  monies  or  funds  of  the  company,  or  any  monies  borrowed  or  to  be  borrowed  by 
or  on  the  credit  of  the  company,  or  in  any  way  pledging  or  using  the  credit  of  the 
company,  in,  or  towards,  or  for  the  purpose  of  constructing  their  line  of  railway,  in 
the  first  instance,  otherwise  than  on  the  broad  gauge  throughout  its  entire  length, 
and  so  as  to  enable  the  same  to  be  worked  continuously  with  the  Great  Western  Rail- 
way, together  with  additional  rails  to  the  north  of  Abbotswood  and  side  lines, 
pursuant  to  the  provisions  of  their  Acts  of  Parliament ;  and  in  particular,  that  the 
Oxford,  A\'^orcester,  and  Wolverhampton  Railway  Company,  their  servants  and  agents, 
might  be  restrained,  under  any  circumstances,  from  laying  rails  on  the  narrow  gauge 
on  the  line  between  Abbotswood  and  Evesham,  or  any  part  of  the  line  to  the  south 
of  Abbotswood  ;  and  that  they  might  also  be  restrained,  as  to  that  pai-t  of  the  [345] 
line  of  the  Oxford,  Worcester,  and  Wolverhampton  Railway  which  lay  to  the  north 
of  Abbotswood,  from  laying  rails  on  the  narrow  gauge,  unless  and  until  they  should 
have  laid  rails  throughout  the  entire  length  of  the  railway  of  the  broad  gauge ;  and 
that  they  might  also  be  restrained  from  opening  or  using  any  part  of  the  Oxford, 
Worcester,  and  Wolverhampton  Railway,  except  a  loop  line,  in  the  bill  mentioned, 
unless  and  until  they  should  have  laid  rails  upon  and  have  opened  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  throughout'  its  entire  length  on  the  broad 
gauge  ;  and  also  that  they  might,  in  like  manner,  be  restrained  from  constructing  or 
using  any  of  the  works  of  the  railway,  or  laying  down  or  using  the  rails  thereof, 
otherwise  than  in  conformity  with  the  Oxford,  Worcester,  and  Wolverhampton  Rail- 
way Act,  1845,  and  the  several  other  Acts  under  which  the  Oxford,  Worcester,  and 
Wolverhampton  Railway  was  constituted,  and  the  true  spirit  thereof. 

A  motion  for  an  injunction  in  the  terms  of  this  prayer  was  refused  by  Sir  James 
Parker  (as  has  been  already  mentioned),  on  the  21st  of  April  1852,  and  it  was  from 
this  refusal  that  the  second  of  the  above-mentioned  motions  was  an  appeal. 

On  the  10th  of  January  1853  the  Great  Western  Railway  Company,  as  sole 
Plaintiffs,  filed  another  bill  against  the  Oxford,  Worcester,  and  Wolverhampton  Rail- 
way Company,  which,  after  setting  forth  the  statements  of  the  former  bill,  stated  to 
the  following  effect : — 

That  in  the  session  of  1852  the  majority  of  the  directors  of  the  Oxford,  Wor- 
cester, and  Wolverhampton  Railway  Company  introduced  three  bills  into  Parliament, 
for  the  purpose  of  severing  the  undertaking  of  that  company  from  all  connexion  with 
the  Great  [346]  Western  Railway,  and  establishing  a  new  and  independent  line  on 
the  narrow  gauge  from  Oxford  to  London.  That  these  bills  were  opposed  by  the 
Great  Western  Railway  Company,  two  of  them  rejected,  and  the  third  withdrawn. 
That  after  these  rejections  and  withdrawal,  a  correspondence  took  place  between 
Messrs.  Russell  and  Rushout,  the  chairmen  of  the  Great  Western  Railway  Company 
and  the  Oxford,  Worcester,  and  Wolverhampton  Railway  Company,  commencing  on 
the  2.3d  of  August  1853,  by  a  letter  from  the  former  chairman;  which,  after  giving 
a  narrative  of  what  had  occurred,  according  to  the  views  of  the  writer,  proceeded 
thus  : — "  Upon  a  review  of  all  these  facts,  which  can  admit  of  no  mistake,  this  board, 
feeling  it  to  be  the  common  interest  of  both  companies,  and  their  duty  to  the  public, 
lost  no  time,  after  the  close  of  the  session,  in  requesting  their  directors  to  tender  to 
your  board  the  offer  of  our  best  services,  in  any  way  the  most  acceptable  to  yourselves, 
for  resuming  and  renewing  amicable  arrangements  to  lease  or  work  your  line  in  con- 
tinuation of  the  Great  Western  at  Oxford,  and  even  to  relieve  you  from  the  onerous 
charges  of  finding  capital  to  provide  locomotive  stock  in  the  existing  financial  position 
of  your  company." 

That  in  answer  to  this  letter  Mr.  Rushout,  on  the  27th  of  August  1852,  wrote  as 
follows : — "  A  copy  of  your  letter  of  August  23d  was  forwarded  to  me.  I  am  sure 
that  it  will  meet  with  that  attention  which  it  so  well  deserves."  That  on  the  5th  of 
November  1852  Mr.  Rushout  wrote  to  Mr.  Russell  as  follows: — "My  colleaguee 
deputed  to  a  committee  the  consideration  of  your  letter  of  the  23d  of  August  last, 
which  committee,  owing  to  many  operating  causes  which  I  will  not  enumerate,  have 
but  recently  authorized  the  nature  of  my  reply.  My.  board  think  it  inconsistent  with 
their  posi-[347]-tion  to  enter  into  a  correspondence  with  a  view  of  refuting  your 
assertions  that  they  have  endeavoured  to  '  extricate  the  company  from  all  previous 
engagements,'  or  of  determining  whether  you  have  correctly  described  their  Parlia- 
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mentary  applications  of  1852.  They  have  simply  endeavoured,  by  means  in  their 
estimation  honourable,  and  advantageous  alike  to  the  public  and  to  the  proprietors, 
to  place  their  company  in  a  position  to  earn  an  income  in  return  for  its  outlay  ;  and 
they  think  that  the  grant  b\'  Mr.  Lascelles'  committee  of  the  bill,  promoted  by  the 
London  and  North-Western  Company,  for  a  junction  between  the  lines  of  that  com- 
pany and  of  this,  evinced  the  inclination  of  the  committee  to  give  them  the  only 
relief  which  they  thought  they  could,  under  the  circumstances,  at  that  time  grant. 
Believing  this  most  fully,  and  that  the  renewal  of  a  course  similar  to  that  taken  in 
the  last  session  of  Parliament  is  the  only  one  which  can  be  satisfactory  to  the  pro- 
prietors of  this  company,  and  conformable  to  the  engagements  of  the  directors,  they 
have  made  their  arrangements  for  pursuing  such  a  course,  and  will  endeavour  to 
bring  it  to  a  successful  issue.  They  caiuiot  see  the  possibility  of  reconciling  an 
amicable  working  of  their  line  by  the  Great  Western  Company  with  the  pursuit  of 
this  course,  and  they  therefore  decline  to  accept  it ;  but  they  have  no  disinclination 
to  meet  j'our  directors  with  the  view  of  arranging  a  transfer  of  traffic  at  Wolvercot, 
until  more  perfect  arrangements  for  it  can  be  made. 

The  bill  then  set  out  a  long  correspondence  upon  the  subject  of  proposed  traffic 
arrangements,  in  the  course  of  which  Mr.  Smith,  the  secretary  of  the  Oxford, 
Worcester,  and  Wolverhampton  Eailway  Company,  wrote,  on  the  30th  of  December 

1852,  to  Mr.  Saunders,  the  secretaiy  of  the  Great  Western  Railway  Company,  a  [348] 
letter,  the  material  parts  of  which  were  as  follows : — "  My  directors  understand  that 
your  board  declines  to  receive,  at  Wolvercot,  traffic  brought  there  in  this  company's 
narrow  gauge  carriages,  on  the  plea  that  the  Parliamentary  engagements  of  the 
company  require  its  line  to  be  a  broad  gauge  line  only,  and  that  the  laj'ing  down  of 
the  narrow,  in  addition  to  the  broad  gauge,  or  that  the  working  of  the  narrow  gauge, 
is  a  violation  of  its  Parliamentary  engagements.  If  so,  my  directors  are  at  issue  with 
yours.  They  think  that — Lord  Cranworth  ha\'ing  decided  that  they  are  perfectly 
justified,  under  their  Parliamentary  obligations,  in  laying  the  narrow  gauge  rails — 
they  cannot  be  held  to  exceed  those  obligations  in  working  the  line  with  their  own 
narrow  gauge  plant.  If  your  board  really  think  otherwise,  and  the  almost  offensive 
language  used  by  you  forbids  any  other  supposition,  they  had  better  appeal  without 
delay  to  the  tribunals  of  the  country,  to  test  the  accuracy  or  inaccuracy  of  the  views 
respectively  entertained.  My  directors  decline  any  temporary  or  permanent  arrange- 
ment wth  yours  on  the  terms  you  dictate." 

Mr.  Saunders  replied  by  a  letter,  dated  the  31st  of  December  1852,  which  after 
disclaiming  any  intentional  want  of  courtesy  was  as  follows  : — "  My  directors  mean 
to  adopt  the  course  you  have  advised,  of  appealing,  without  delay,  to  a  proper 
tribunal,  to  test  the  accuracy  of  the  ^^ews  entertained  with  respect  to  the 
Parliamentary  obligations  and  duty  of  the  Oxford,  Worcester,  and  Wolverhampton 
Company." 

The  bill  then  stated  that  the  Oxford,  Worcester,  and  Wolverhampton  Eailway 
Company  some  time  since  opened  their  line  of  railway  in  portions  ;  first  from 
Worcester  to  Abbotswood,  then  from  Worcester  to  Stoke  Prior,  then  from  Droitwich 
to  Stourbridge,  then  from  [349]  Abbotswood  southward  to  Evesham ;  and  that  they 
had  recently,  on  or  about  the  20th  of  December  1852,  opened  for  traflSc  their  line  from 
Stourbridge,  northwards  to  Dudley,  and  that  they  intended  in  the  month  of  January 

1853,  as  stated  by  Mr.  Smith,  and  as  the  fact  was,  to  open  for  traffic  a  further  part 
of  their  line,  namely,  from  Evesham  south  to  Wolvercot,  to  join  the  Great  Western 
Eailway  there.  That  the  course  of  proceedings  so  adopted  by  the  Oxford,  Worcester, 
and  Wolverhampton  Railway  Company  as  aforesaid,  was  contrary  to  the  provisions 
and  express  enactments  of  the  aforesaid  Acts  of  Parliament  under  which  the  Oxford, 
Worcester,  and  Wolverhampton  Eailway  Company  was  constituted  and  established  as 
aforesaid,  and  an  attempt  to  evade  the  provisions  of  the  same  Acts,  and  that  such 
proceedings  were  wholly  illegal  and  beyond  the  powers  of  the  company,  and  that  the 
same  were  adverse  to  the  true  interests  of  the  shareholders  of  the  Oxford,  Worcester, 
and  Wolverhampton  Eailway  Company,  and  to  the  shareholders  of  the  Great 
Western  Railway  Company,  and  if  permitted  to  go  on  would  occasion  irreparable 
injury  to  each  of  the  companies.  That  a  single  line  of  mixed  gauge  from  Oxford 
or  Wolvercot  to  Worcester,  Wolverhampton,  or  even  to  Dudley,  could  not  be  worked 
without  imminent  danger  to  the  public  who  should  travel  by  it ;  and  that  the  use  of 
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the  broad  gauge  rails  on  such  a  line  would  be  in  fact  impracticable  if  the  line  were 
worked  by  the  Oxford,  Worcester,  and  Wolverhampton  Kailway  Company  under  the 
circumstances  thereinbefore  stated.  That  the  funds,  resources,  and  credit  of  the 
Oxford,  Worcester,  and  Wolverhampton  Railway  Company  were  not  more  than 
sufficient  to  construct  the  line  of  the  Oxford,  Worcester,  and  Wolverhampton 
Kailway,  so  as  to  enable  the  same  to  be  worked  continuously  with  the  Great  Western 
Railway  through-[350]-out  its  entire  length,  with  additional  rails  to  the  north  of 
Abbotswood  aforesaid  :  and  that  in  case  the  company  should  be  permitted  in  the  first 
instance  to  complete  the  line  on  the  narrow  gauge,  then  the  company  would  not  have 
sufficient  funds  to  enable  them  to  lay  rails  throughout  the  entire  length  of  the  line 
upon  the  broad  gauge  also,  or  to  construct  their  line  so  as  that  the  same  might  be 
worked  continuously  with  the  Great  Western  Railway. 

The  bill  prayed,  among  other  things,  for  an  injunction  to  restrain  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company,  their  directors,  servants,  and 
agents — 1.  From  opening  or  using,  or  permitting  to  be  opened  or  used,  on  the 
narrow  gauge,  the  railway  from  Evesham  to  Wolvercot  aforesaid,  or  any  part  thereof, 
or  any  part  of  their  line  of  railway  not  already  opened  and  in  use  for  traffic  as 
aforesaid,  unless  and  until  they  should  have  formed  their  said  railway,  throughout 
its  entire  length,  on  the  broad  gauge,  and  so  as  to  enable  the  same  to  be  worked 
continuously  with  the  Great  Western  Railway,  together  with  additional  rails  on  the 
narrow  gauge  to  the  north  of  Abbotswood  aforesaid,  and  side  lines  pursuant  to  the 
Acts  of  Parliament,  and  unless  and  until  the  line  of  railway  should  have,  throughout 
its  length,  been  constructed  and  completed,  to  the  satisfaction  of  the  engineer  for  the 
time  being  of  the  Plaintitfs,  the  Great  Western  Railway  Company. 

2.  From  taking,  or  causing  to  be  taken,  any  step,  or  doing,  or  causing  to  be  done, 
any  act,  matter,  or  thing,  and  in  particular  from  expending  or  causing  or  permitting 
to  be  expended  the  monies  or  funds  of  the  said  company,  or  any  part  thereof,  or  any 
monies  borrowed,  or  to  be  borrowed,  by  or  on  the  credit  of  the  last-men-[351]-tioned 
company,  or  in  any  way  pledging  or  using  the  credit  of  the  last-mentioned  company 
in  or  towards  or  for  the  purpose  of  forming  their  line  of  railway  in  the  first  instance 
otherwise  than  on  the  broad  gauge  throughout  its  entire  length,  and  so  as  to  enable 
the  same  to  be  worked  continuously  with  the  Great  Western  Railway,  together  with 
additional  rails  to  the  north  of  Abbotswood  aforesaid,  and  side  lines,  pursuant  to  the 
provisions  of  the  said  Acts  of  Parliament. 

3.  From  constructing  or  using  any  of  the  works  of  the  said  railway,  or  laying 
down,  or  using,  or  permitting  to  be  used,  the  rails  thereof,  or  any  of  them,  otherwise 
than  in  conformity  with  the  aforesaid  Acts  of  Parliament,  and  the  true  spirit  and 
intent  thereof. 

The  Solicitor-General  [Bethell],  and  Mr.  G.  L.  Russell,  supported  the  motions. 

Mr.  Rolt,  Mr.  Malins,  and  Mr.  Jessell,  opposed  them. 

The  Solicitor-General  replied. 

The  arguments  appear  sufficiently  from  the  judgments. 

March  16.  The  Lord  Justice  Knight  Bruce.  It  is  not  now  to  be  determined 
what  order  or  decree,  whether  of  dismissal  or  otherwise,  if  these  causes  were  or  shall 
be  before  the  Court  for  hearing,  it  would  or  will  be  proper  to  make.  We  are  dealing 
with  interlocutory  motions  only,  one  under  each  of  the  three  bills  before  us.  The  first 
of  these  bills  was  filed  not  sooner  than  March  1852,  the  second  not  sooner  than 
January  1853.  Of  two  of  the  motions,  notice  was  given  only  in  January  1853.  One 
is  a  motion  by  way  of  appeal  from  an  inter-[352]-locutory  order,  made  by  Sir  James 
Parker  in  April  1852  or  perhaps  rather  a  refusal  in  April  1852  on  the  part  of  that 
learned  Judge  to  make  an  interlocutory  order.  An  answer  has  not  been  filed  or 
waived  in  any  one  of  the  causes  as  I  collect ;  nor  have  the  Defendants,  as  I  understand, 
been  brought  into  contempt.  Among  the  grounds  of  resistance  to  each  motion,  but 
especially  to  the  two  first,  has  been  that  of  acquiescence  or  delay  imputed  to  the 
Plaintiffs,  whose  motions  the  three  are  respectively. 

With  this  particular  ground  I  propose  to  deal  first ;  and,  considering  the  time  of 
filing  the  second  bill,  I  have  not  the  least  hesitation  in  saying  that  the  motion  under 
it  ought  necessarily  to  fail,  if  the  appeal  motion  ought  to  do  so  by  reason  of  acqui- 
escence or  delay.  The  Great  Western  Railway  Company,  it  is  to  be  remembered,  are 
Plaintiff's  in  the  first  cause,  suing  with  some  individuals  on  behalf  of  themselves  and 
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others,  and  are  the  sole  Plaintiffs  in  the  second  and  third  causes.  But  the  Attorney- 
General  is  neither  iin  inforniiint  nor  a  Defendant  in  any  one  of  the  three.  Whether 
if  he  had  been  here  it  would  have  made  any  material  difference  I  need  not  give  an 
opinion. 

As  to  the  appeal  motion,  1  assume  for  the  present  purpose,  that  is  to  say,  merely 
for  the  purpose  of  the  point  of  acquiescence  or  delay,  that  the  true  construction  of  the 
Act  of  1845,  is  the  Plaintiffs'  construction,  and  would,  had  they  proceeded  with 
diligence  and  uniformity  of  purpose,  have  entitled  them  to  an  injunction,  even  upon 
an  interlocutory  applica'tion.  But  the  bill  of  March  1852,  was  filed  after  the  Plaintiffs 
had  been  for  eleven  or  twelve  months,  or  more,  in  possession  of  direct  notice  of  the 
Defendants'  intention  to  deal  with  [353]  their  railway  in  a  manner  upon  the 
foundation  of  the  wrongfulness,  or  supposed  wrongfulness,  of  which  the  bills  proceed, 
and  the  order  appealed  from  having  been  made  on  the  21st  of  April,  and  notice  of 
the  appeal  motion  not  given  until  January,  the  Defendants,  during  the  whole  of  the 
intermediate  period,  proceeded  as  before  with  their  works,  and  incurred  necessarily 
about  them  (as  before)  very  considerable  expense. 

Perhaps  the  mere  delay  between  April  and  January  would  have  been,  without 
acquiescence  (so  far  as  there  may  be  delay  without  acquiescence),  sufficient  to  dispose 
of  the  appeal.  But  I  am  of  opinion  upon  the  evidence,  that  during  the  greater  part, 
if  not  the  whole,  of  the  interval,  there  was  acquiescence  on  the  Plaintiffs'  part — 
conduct,  I  mean,  of  the  Plaintiffs,  from  which  the  Defendants  were  entitled  to  infer 
that  the  Plaintiffs  did  not  mean  to  appeal  from  the  Vice-Chancellor's  order,  or  refusal 
to  make  an  order,  whichever  term  ought  to  be  used. 

The  case  is  not  before  us  of  the  Defendants  having  intended  in  January  last  or 
now  intending  to  conduct  themselves,  or  their  business,  in  a  manner  intimated  by  Sir 
James  Parker  to  be,  in  his  opinion,  wrongful.  I  collect  his  opinion  to  have  been  that 
they  might  well  do  what  it  is  the  object  of  the  two  first  of  these  motions  to  prevent, 
namely,  might  well  (so  far,  at  least,  as  the  Act  of  1845  is  concerned)  open  and  use 
their  railway,  along  its  whole  course,  with  a  double  line  of  rails,  on  the  narrow 
gauge,  and  either  a  double  or  a  single  line  of  rails  of  mixed  gauge.  I  do  not  assert, 
or  deny  that  to  be  a  view  of  the  Act  of  1845,  in  which  I  concur. 

It  has  been  argued,  that  during  a  time,  commencing  [354]  before  the  21st  of  April 
last,  and  ending  with  or  in  June,  certain  bills  bearing  (or,  which,  if  passed,  would 
have  borne)  on  the  disputes  between  the  parties,  were  pending  in  Parliament,  and 
that  their  pendency  so  long  ought  to  relieve  the  Plaintiffs  from  any  imputation  (so 
far  as  that  time  extends)  of  acquiescence  or  delay.  I  am  unable,  however,  so  to  view 
the  matter.  It  appears  to  me  that  for  every  present  purpose  that  time  must  count 
against  the  Plaintiffs,  as  much  as  if  the  defeated  bills  had  been  finally  defeated  in 
April  last.  Neither  party,  I  think,  had  a  right,  in  any  sense  at  present  material,  to 
speculate  upon  the  fate  of  any  one  of  the  bills.  But  I  may  notice  (as  a  circumstance 
not  unfavourable  to  the  Defendants  on  the  present  occasion)  the  passing  in  June 
1852,  of  an  Act  frequently  mentioned  during  the  argument.  The  correspondence 
subsequent  to  the  21st  of  April  last,  appears  to  have  commenced  not  earlier  than  the 
23d  of  August.  There  is  not  anything  in  that  correspondence  equivalent,  in  my 
judgment,  to  an  intimation,  that  there  was  any  intention  of  appealing  against  the 
order  or  refusal  of  Sir  James  Parker,  nor  do  I  find  any  evidence  of  an  intimation 
in  any  sense  or  way  of  such  an  intention  before  November  1852. 

The  Plaintiffs'  counsel  have  appeared  to  place  some  reliance  on  the  orders 
obtained  previously  to  March  1852,  in  the  causes  of  Beman  v.  Ruffm-d  (1  Sim.  N.  S. 
550),  (where  one  of  the  Plaintiffs  here  was  a  Plaintiff),  and  The  Great  JFestern  Bailway 
Company  v.  Riishout  (5  De  Gex  &  G.  290),  orders,  however,  which  seem  to  me  to  have 
a  bearing  possibly  for,  but  certainly  not  against,  the  Defendants  on  this  occasion.  ): 
No  application  in  either  of  those  suits  is  before  us,  and  I  wish  to  be  understood  as 
giving  no  opinion  touching  anything  said  or  done  in  either. 

[355]  It  has  been  urged  too  on  behalf  of  the  Plaintiffs,  that  no  part  of  the 
Defendants'  works  and  expenditure  already  made,  is  or  will  be  useless  to  them,  or  is 
now  contended  by  the  Plaintiffs  to  be  unlawful  or  improper  in  any  other  sense  than 
this,  that  a  portion  of  them  should  have  been  preceded  by  works  not  yet  done,  which 
the  Plaintiffs  contend  should  be  done  by  the  Defendants  before  they  can  properly 
proceed  to  execute  or  complete  the  works,  that  they  claim  a  right  to  complete  or 
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execute  in  the  first  instance.  The  Defendants  say,  however  (and  as  it  seems  to  me  not 
without  foundation),  that,  upon  the  assumption  of  the  Plaintiflfs  being  right  in  their 
view  of  the  statute  of  1845,  the  Defendants  have  been  laying  out  large  sums  of  money 
in  an  order  and  a  manner  which  have  (very  prejudicially  to  themselves)  diminished 
their  means  of  doing  what  the  Plaintiffs  require  ;  and  would,  by  the  interference  of 
the  Court,  with  respect  to  the  order  or  manner  of  the  Defendants'  future  works  as 
desired  by  the  Plaintiffs,  be  materially  embarrassed  and  prejudicially  interrupted  in 
the  prosecution  of  designs,  which,  during  many  months,  the  Defendants  have  been 
allowed  by  the  Plaintiffs  to  prosecute  at  great  expense,  under  the  notion,  that  the 
Defendants  were  entitled  to  prosecute  them.  It  appears  to  me  upon  principle  equally, 
and  the  authorities  (including  a  case,  of  which  my  learned  brother  has  reminded  me — 
The  Birmingham  Canal  Campani/  v.  Llo//d  (18  Ves.  515)),  that  the  Plaintiflfs  had  not 
perhaps  before,  but  have  certainly  not  since,  the  21st  of  April  last,  so  conducted 
themselves  as  to  be  now  entitled  to  an  injunction  upon  the  appeal  motion,  or  upon 
the  original  motion  of  January  of  this  year ;  whatever  may  be  the  true  meaning  of 
the  38th  section  of  the  Act  of  1845  ;  for,  beyond  the  question  of  the  true  construction 
of  the  words  "worked  continuously,"  there  is  not  substantially  [356]  any  case  of 
dissatisfaction,  upon  the  part  of  Mr.  Brunei,  so  far  as  the  38th  section  is  concerned. 

In  all  that  I  have  said  with  respect  to  the  two  first  motions,  the  ground  on  which 
I  have  proceeded,  is,  I  repeat,  the  acquiescence  or  delay  of  the  Plaintiffs.  But  it 
seems  not  improper  to  add  that  were  this  ground  fit  to  be  wholly  disregarded,  I 
should  (probably  or  certainly)  still  think  the  Plaintiffs  entitled  (if  to  any  injunction 
upon  the  two  first  motions,  or  either  of  them),  to  no  other  injunction  than  as  to 
future  expenditure.  The  131st  section  of  the  Act  of  1845,  under  which  the  Board  of 
Trade  has  made  an  order  on  the  Great  Western  Railway  Company  (an  order,  that 
cither  from  inability  to  obey  it  or  otherwise,  they  have  not  obeyed),  seems  to  me  to 
throw  serious  difficulty  in  the  way  of  the  parties  making  those  motions.  The 
Defendants  under  the  Act,  passed  in  June  1852,  have  yet  more  than  a  year  allowed 
them  by  Parliament  for  the  completion  of  their  works.  They  profess  (and  I  believe 
not  fraudulently,  not  dishonestly)  an  intention  to  complete,  before  the  end  of  the  two 
years  allowed  by  the  last  Act,  a  double  line  of  mixed  gauge  along  the  whole  course, 
along  which  the  Plaintiffs  require  that  they  should  make  a  double  line  of  broad 
gauge.  I  am  not  satisfied  that  this  alleged  intention  is  of  impossible  or  even 
improbable  execution.  And  if  it  is  not  of  impossible  or  improbable  execution,  and 
the  Defendants  are  not  acting  (as  whether  right  or  wrong  they  are  not,  in  my 
opinion,  shewn  to  be  acting)  mala  fide,  I  do  not  see  why  (acquiescence  or  no 
acquiescence,  delay  or  no  delay)  the  Court  should  now,  upon  either  of  the  two  first 
motions,  interfere,  unless  possibly  as  I  have  said  with  respect  to  future  expenditure. 
But  if  the  alleged  intention  is  of  impossible  or  improbable  execution,  neither  then  do 
I  (acquiescence  or  no  acquiescence,  delay  or  no  delay)  [357]  perceive  sufficient 
reason  for  any  other  interposition  upon  those  two  motions.  The  Attorney-General, 
I  repeat,  is  not  here.  A  single  line  of  mixed  gauge,  now  in  active  progress,  is  likely  to 
"be  completed  before  the  next  month  ;  and  treating  this  as  a  mere  question  of  contract 
between  subject  and  subject  relating  to  property,  and  considering  the  contract  as 
■formed  by  the  38th  section  of  the  Act  of  1845  (which,  whatever  may  be  the  true 
reading  of  that  section,  is  now  to  be  taken  in  conjunction  with  the  Act  of  June  1852), 
I  must  if  asked  what  fair  purpose  in  such  a  case  can  be  fairly  advanced  by  stopping 
that  single  line  now,  or  by  preventing  the  use  of  it,  or  of  the  lines  of  narrow  gauge, 
answer  in  my  opinion  none. 

The  Lord  Justice  Turner.  The  original  motion  seeks  for  an  injunction  to 
restrain  the  opening  or  using  of  the  narrow  gauge  line  from  Evesham  to  AA'olvercot, 
■or  any  part  of  the  line  not  already  opened,  till  the  whole  line  of  the  Oxford, 
Worcester,  and  Wolverhampton  Railway  is  formed  throughout  its  entire  length  on 
the  broad  gauge,  and  till  that  line  is  completed  throughout  to  the  satisfaction  of  the 
Plaintiflfs'  engineer.  Secondly,  to  restrain  any  act  or  expenditure  in  forming  the 
Oxford,  Worcester,  and  Wolverhampton  Railway  in  the  first  instance,  othei'wise  than 
•on  the  broad  gauge  throughout ;  and,  thirdly,  to  restrain  the  construction  of  the  works 
or  laying  down  the  rails  otherwise  than  in  conformity  with  the  Acts  of  Parliament. 

The  appeal  motion  seeks  first  to  restrain  any  act  or  expenditure  in  constructing 
the  line   in   the   first   instance — that   is   the   line   of  the  Oxford,   Worcester,   and 
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Wolverhampton  Kailway  —  otherwise  than  on  the  broad  gauge  throughout. 
Secondly,  and  particularly  to  restrain  the  [358]  laying  down  the  narrow  gauge  south 
of  Abbotswood.  Thirdly,  to  restrain  the  laying  down  of  the  narrow  gauge  north  of 
Abbotswood  till  the  broad  gauge  was  laid  through  the  entire  length.  Fourthly,  to 
restrain  the  making  any  part  of  the  line  till  the  broad  gauge  is  laid  through  the 
entire  length.  And,  fifthly,  to  restrain  the  construction  of  the  works  or  laying  down 
the  rails  otherwise  than  in  conformity  with  the  Acts. 

The  hrst  point  of  the  original  motion,  therefore,  corresponds  to  the  fourth  point 
of  the  appeal  motion,  with  this  difference  only,  that  the  original  motion  goes  beyond 
the  appeal  motion  to  the  extent  of  asking  that  the  injunction  may  be  in  force  until 
the  line  is  completed  to  the  .satisfaction  of  the  Great  Western  Company's  engineer. 
The  second  point  of  the  original  motion  corresponds  with  the  first  point  of  the  appeal 
motion  ;  and  the  third  point  of  the  original  motion  corresponds  with  the  fifth  point 
of  the  appeal  motion. 

These  two  motions  may  be  considered  separately,  or  in  connection,  the  one  with 
the  other  ;  and  I  will  first  deal  with  the  original  motion  without  reference  to  the 
appeal  motion,  and  upon  the  as.sumption  that  the  questions  between  the  parties  had 
never  before  been  in  any  shape  submitted  for  the  opinion  of  the  Court.  In  this  view 
of  the  case,  the  right  of  the  Plaintifls  to  call  for  the  interference  of  the  Court  must 
(as  it  seems  to  me)  depend  upon  the  construction  of  the  Act  of  Parliament,  by  which 
the  O.xford,  Worcester,  and  Wolverhampton  Company  was  incorporated,  and  on  the 
effect  which  is  due  to  what  has  occurred  since  the  passing  of  that  Act.  Now, 
whatever  maj'  be  the  construction  of  the  Act,  the  Plaintiffs  have  had  the  same  right 
to  insist  upon  that  construction,  from  the  day  when  the  Act  was  passed  as  they  have 
at  the  present  time.  The  construction  they  [359]  put  upon  the  Act  is,  that  the 
Oxford,  Worcester,  and  Woh-erhampton  Company  were  not  authorized  by  it  to  lay 
the  narrow  gauge  south  of  Abbotswood  ;  or,  at  all  events,  that  they  were  bound  in 
the  first  instance  to  lay  a  double  line  of  broad  gauge  throughout  the  whole  length  of 
the  railway  ;  and  the  case  cannot  be  put  more  favourably  for  them  than  to  assume 
this  construction  to  be  correct.  Assuming  it  then  to  be  so,  how  does  this  case  stand 
upon  the  evidence  before  us,  in  the  view,  which  we  are  now  considering,  of  there 
having  been  no  previous  application  to  the  Court  1  It  stands  thus — that  from  the 
month  of  March  1852,  the  Oxford,  Worcester,  and  Wolverhampton  Company  have 
been  proceeding  to  lay  down  the  narrow  gauge,  south  of  Abbotswood,  at  the  same 
time  laying  down  a  single  line  only  of  broad  gauge,  and  no  application  has  been  made 
to  this  Court  to  prevent  them.  Is  this  a  case  in  which  the  Court  ought  now  to 
interfere  to  prevent  the  opening  of  the  single  line  of  broad  and  narrow,  or,  as  it  is 
termed,  mixed  gauge  ?     I  am  of  opinion  that  it  is  not. 

A\'here  the  summary  interference  of  this  Court  is  invoked,  in  cases  of  this  nature,. 
it  must  be  invoked  promptly.  Parties  who  have  lain  by  and  permitted  a  large 
expenditure  to  be  made,  in  contravention  of  the  rights  for  which  they  contend,  caiuiot- 
call  upon  this  Court  for  its  simimary  interference.  The  jurisdiction  to  interfere  is. 
purely  equitable,  and  it  must  be  governed  by  equitable  principles.  One  of  the- 
first  of  those  principles  is  that  parties  coming  into  equity  must  do  equity  ;  and  this 
principle  more  than  reaches  to  cases  of  this  de.scription.  If  parties  cannot  come  into 
equity  without  submitting  to  do  equity,  a  fortiori  they  cannot  come  for  the  summary 
interference  of  the  Court  when  their  conduct  before  coming  has  been  such  as  to 
prevent  equity  being  done. 

[360]  This  view  of  the  case  was  attempted  to  be  met  by  the  suggestion  that  the- 
Plaintiffs  had  throughout  objected  to  the  narrow  gauge  being  laid  south  of  Abbots- 
wood  ;  but  that  objection  alone  is  not  in  my  opinion  sufficient.  There  was  objection 
and  even  threat  of  an  action  in  the  Birmingham  Canal  Company  \.  Lloyd  (18  Ves.  515). 
There  the  canal  company  had  the  use  of  certain  reservoirs ;  a  person  who  was. 
working  in  an  adjoining  coal  mine  intended  to  make,  and  gave  notice  to  the  company 
that  he  would  make  a  level  in  his  mine,  the  effect  of  which  would  be  to  affect  the 
reservoirs  which  belonged  to  the  Plaintiffs,  the  Birmingham  Canal  Company.  The 
Birmingham  Canal  Company  upon  that  gave  notice,  that  if  he  did  they  would  bring 
an  action  ;  and  then  they  brought  no  action,  but  permitted  the  Defendant  to  go  on 
laying  out  his  money  to  the  extent  of  only  £2000  in  making  the  level  for  the  purposes, 
of  his  mine.     Upon  that  an  application  was  made  to  this  Court  for  an  injunction. 
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Lord  Eldon  puts  it,  that  he  rested  the  case  entirely  on  the  ground  of  delay.  He 
says : — "  Assuming  for  the  present  purpose  this  piece  of  water,  called  Broadwater,  to 
be  a  reservoir  within  this  Act  of  Parliament,  the  Plaintift's  must  establish  their  right 
to  damages  at  law,  before  1  ought  to  grant  this  injunction.  1  proceed  here  upon  the 
circumstances  of  delay.  The  Defendants  having,  in  pursuance  of  their  promise  to 
give  six  months'  notice  of  beginning  to  work  their  mines,  given  notice  in  April  1810, 
expressly  mentioning  their  purpose  to  open  the  Sough,  the  company  having  given  a 
counter-notice,  that  they  would  in  that  case  seek  damages  at  law,  and,  having  a  right 
to  apply  promptly  to  this  Court  to  prevent  the  Act,  instead  of  taking  that  course, 
permit  the  Defendants  to  expend  £2000  in  proceeding  towards  getting  coal  by  erects 
ing  fire-engines,  &c.  ;  and,  when  they  are  about  [361]  to  get  coal,  the  Plaintiffs  come 
for  an  injunction.  They  ought  to  have  commenced  their  opposition,  when  they  could 
have  done  so  with  justice  ;  "  and  accordingly  upon  that  ground,  and  that  ground  alone. 
Lord  Eldon  in  that  case  refused  the  injunction. 

Now  there  the  expenditure  was  very  far  short  of  what  the  expenditure  in  the 
])resent  case  must  necessarily  have  been.  It  is  true  that  there  was  in  that  case  greater 
lapse  of  time  than  there  has  been  in  the  present,  but  the  weight  which  is  due  to  lapse 
of  time  must,  as  I  apprehend,  in  a  great  degree  depend  upon  the  extent  of  the  ex- 
]3eiiditure.  It  was  then  said,  however,  that  the  proper  time  for  the  application  to 
the  Court  was  upon  the  proposed  opening  of  the  line  ;  but  this  position  seems  to  me 
to  be  equally  untenable  in  the  point  of  view  now  under  consideration,  for  the  Plaintiffs' 
contention  has  throughout  been  that  there  was  no  right  to  lay  the  narrow  gauge  south 
of  Abbotswood,  and  upon  the  assumption  of  that  point  having  been  brought  before 
the  Court  before  the  expenditure  in  laying  the  narrow  gauge  was  incurred,  and  having 
been  maintained,  the  monej'  so  expended  might  have  been  applied  to  what,  according 
to  the  Plaintiffs'  construction,  was  the  proper  purpose,  and  the  position  of  the  De- 
fendants would  then  have  been  wholly  different. 

Taking  this  case  therefore  to  rest  upon  the  original  motion,  I  am  clearly  of  opinion 
that  so  far  as  respects  the  1st  and  3d  heads  of  the  application  it  ought  to  be  refused. 
It  is  then  to  be  considered  whether,  upon  these  points,  the  case  is  differed  in  favour 
of  the  Plaintiffs,  by  the  original  motion  and  the  appeal  motion  being  taken  in  connec- 
tion with  each  other.  It  does  not  appear  to  me  that  it  is,  and,  on  the  contrary,  I 
think  the  Plaintiffs'  case  is  placed  in  a  less  favourable  point  of  view  by  the  [362]  two 
motions  being  taken  together.  The  appeal  motion  is  from  a  judgment  pi'onounced  by 
the  late  Vice-Chancellor  Parker,  on  the  21st  of  April  1852,  and  in  that  judgment  he 
expressed  himself  thus  (5  De  G.  &  S.  447,  448) : — "The  first  question  is,  being  bound 
to  lay  down  the  broad  gauge,  are  they  at  liberty  also  to  lay  down  the  narrow  gauge 
line  throughout  ?  It  appears  to  me  that  they  are.  The  Act  of  Parliament  which 
prescribes  that  the  railway  shall  be  formed  of  such  gauge,  and  according  to  such  mode 
of  construction  as  will  admit  of  being  worked  continuously  with  the  Great  Western, 
does  not,  as  it  seems  to  me,  prohibit  its  being  laid  down,  so  as  to  be  adapted  to 
another  mode  of  working  as  well,  if  it  suits  the  interests  of  this  railway  company  so 
to  do.  This  view  of  the  case  appears  to  me  to  be  entirely  in  accordance  with  Lord 
Cran worth's  judgment  in  Bcman  v.  Rnfford  (1  Sim.  N.  S.  .5.50).  The  next  question  is, 
are  they  bound  to  lay  down  a  double  line  throughout  ■?  I  do  not  think  that  they  are. 
Engineering  questions  may  arise  as  to  whether  it  is  advisable  to  lay  down  a  double 
line,  but  there  is  nothing  in  the  Act  of  Parliament  to  restrain  them  from  laying  down 
a  single  line,  if  they  think  fit.  Next,  are  they  at  liberty  to  lay  down  upon  a  mixed 
gauge,  if  they  think  fit"?  I  think  they  are,  I  see  nothing  to  prevent  their  line  being 
a  line  capable  of  being  worked  continuously  with  the  broad  gauge  line,  adapted  so  as 
to  be  traversable  by  carriages  to  be  run  upon  a  nairow  gauge  line ;  so  that  it  appears 
to  me,  if,  when  the  railway  shall  be  completed,  there  shall  be  a  single  line  of  railway 
the  whole  distance  from  Wolverhampton  to  Wolvercot,  admitting  of  being  worked 
continuously  with  the  Great  Western,  and  with  additional  rails  between  Abbotswood 
and  the  Grand  Junction,  capable,  with  those  additional  rails,  of  being  worked  by  a 
narrow  [363]  gauge  line,  that  the  company  are  not  bound  to  do  more.  It  appears  to 
me  they  have  power  to  construct  their  line  upon  the  narrow  gauge  between  Abbots- 
wood  and  Wolvercot,  and  that  such  a  line  will  be  a  railway  made  in  accordance  with 
the  provisions  of  this  Act  of  Parliament." 

The  Defendants,  therefore,  were  justified  in  considering  that  they  had  the  right 
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to  lay  down  the  narrow  gauge  south  of  Abbotswood  ;  that  they  were  not  bound  to 
lay  down  the  double  line  of  broad  gauge  ;  and  that  the  requisitions  of  the  Act  would 
be  satisfied  if,  when  the  line  was  completed  and  open  to  Wolvercot,  there  was  a  line 
capable  of  being  worked  continuously  with  the  Great  Western,  which,  in  the  opinion 
of  the  Vice-Chancellor,  a  single  line  of  mixed  gauge  would  be  ;  and  the  Plaintiffs,  by 
not  having  appealed  against  the  Vice-Chancellor's  order,  have  encouraged  the  De- 
fendants to  believe  that  they  did  not  mean  to  dispute  those  conclusions. 

It  was  urged  on  the  part  of  the  Plaintiflis  that,  whilst  the  suit  was  pending,  the 
delay  in  appealing  could  not  operate  to  their  prejudice  ;  but  I  cannot  agree  to  that 
proposition.  Even  where  a  decree  has  been  made,  and  an  appeal  is  brought  long 
after  the  decree,  the  Court  always  leans  against  the  appeal,  and  this  principle  applies 
in  my  opinion  much  more  stronglj-  to  the  case  of  an  interlocutory  application. 

Another  ground  which,  as  it  seems  to  me,  has  an  important  bearing  on  these  parts 
of  the  motions  is  the  (juestion  of  comparative  mischief.  On  the  one  hand,  the  injury 
to  the  Defendants  cannot  but  be  great,  if  the  line  be  not  permitted  to  be  opened.  On 
the  other  hand,  I  see  no  injury  to  the  Great  Western  bj^  permitting  it  to  be  opened. 
If,  as  they  contend,  the  whole  [364]  income  and  property  of  the  Defendants 
ought  to  be  applied  in  making  the  double  broad  gauge  line,  they  will  rather  be 
benefited  by  the  probable  increase  of  that  income  and  property  from  the  opening  of 
the  line. 

In  every  view  of  this  case,  therefore,  I  think  that  the  first  part  of  the  original 
motion  and  the  fourth  part  of  the  appeal  motion  (the  parts  of  both  motions  which 
refer  to  the  opening  of  the  line)  ought  to  be  refused.  For  the  same  reasons,  the 
third  part  of  the  original  motion  and  the  fifth  part  of  the  appeal  motion  (the  parts 
which  refer  to  the  construction  of  the  works  according  to  the  Act  of  Parliament) 
must  also,  as  I  think,  be  refused  ;  and  the  second  and  third  parts  of  the  appeal  motion 
(which  go  to  restraining  the  narrow  gauge  being  laid  to  the  south  of  Abbotswood,  or 
to  the  north  of  Abbotswood  till  the  broad  gauge  is  laid  through  the  entire  length) 
seem  to  me  to  fail  upon  the  same  grounds. 

It  is,  perhaps,  hardly  necessary  to  observe  that  the  observations  which  have  been 
made  upon  the  appeal  motion,  as  taken  in  connection  with  the  original  motion,  apply 
with  at  least  equal  force  to  the  appeal  motion  if  separately  considered. 

We  have,  then,  only  to  consider  with  reference  to  these  two  motions,  the  second 
branch  of  the  original  motion  and  the  first  branch  of  the  appeal  motion  (the  parts 
which  relate  to  the  question  of  restraining  any  expenditure  for  forming  the  line  in 
the  first  instance  otherwise  than  on  the  broad  gauge) ;  and  this  part  of  the  case  admits, 
perhaps,  of  more  doubt  with  reference  to  future  expenditure ;  but  much  of  what  has 
been  already  said  applies  to  this  point  also.  It  is  impossible  to  say  what  the  position 
of  the  Defendants  would  have  been  if  the  Plaintiffs  had  come  earlier  to  prevent  the 
expendi-[365]-ture  which  has  been  incurred  upon  the  narrow  gauge.  The  broad  gauge 
might  then  have  been  wholly  or  nearly  completed,  and  funds  might  thus  have  been 
created  for  laying  down  the  narrow  gauge,  in  lieu  of  the  funds,  the  application  of 
which  to  that  purpose  is  now  sought  to  be  restrained.  The  position  of  the  Defendants, 
therefore,  may  have  been  materially  altered,  by  the  delay  on  the  part  of  the  Plaintiffs, 
assuming  their  construction  of  the  Act  to  be  correct,  and  upon  this  ground,  I  think, 
they  must  be  held  to  have  lost  any  equity  which  they  might  have  had,  for  the 
summary  interference  of  this  Court  to  restrain  the  application  of  the  funds — at  least, 
so  long  as  the  course  which  the  Defendants  have  pursued  since  the  judgment  of  the 
Vice-Chancellor,  of  laying  down  the  broad  gauge  with  the  narrow  gauge,  is  continued 
to  be  pursued,  and  no  undue  preference  of  the  narrow  to  the  broad  gauge  is  given  in 
the  expenditure. 

Upon  the  whole,  therefore,  I  think  the  two  first  motions  must  be  refused. 

The  order,  therefore,  upon  these  two  motions,  will  be  to  refuse  them  with  costs, 
without  prejudice  to  any  question  in  the  causes,  or  either  of  them,  or  to  any  proceed- 
ings at  law  which  the  Plaintiffs  may  be  advised  to  take,  and  with  liberty  to  the 
Plaintiffs  to  take  any  such  proceedings  as  they  may  be  advised. 
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[366]     GooCH  V.  GoocH.     Before  the  Lord  Chancellor  Lord   Cranworth. 
May  4,  7,  23,  25,  June  8,  1853. 

[S.  C.  22  L.  J.  Ch.  1089  ;  U  Beav.  565.     See  Hawphn  v.  Holmm,  1877,  5  Ch.  D. 
189 ;  Bias  v.  De  Livera,  1879,  5  App.  Cas.  132.] 

A  testator  by  his  will  devised  real  estate  to  trustees  in  trust  to  receive  the  rents 
during  the  life  or  lives  of  the  survivor  of  all  the  children  which  M.  G.  had  or 
should  have,  and,  after  certain  deductions,  to  apply  them  in  the  support  of  M.  G. 
and  in  the  maintenance  and  education  of  all  her  children  which  she  should  from 
time  to  time  have  living  iu  equal  shares  between  her  and  them.  The  will  then 
contained  further  trusts  providing  that  after  all  the  children  of  M.  G.  mentioned 
in  the  above  devise  and  the  youngest  of  them  attained  twenty-one,  the  rents 
should  be  divided  among  the  said  children  and  the  issue  of  any  of  them  that 
should  happen  to  die  leaving  issue  equally  and  the  survivors  and  survivor  of  them 
until  the  death  of  the  longest  liver  of  the  children,  and  after  the  death  of  the 
longest  liver,  then  to  convey  the  estates  to  the  eldest  living  grandson  of  M.  G. 

Held,  that  a  trust  was  created  for  the  benefit  of  the  children  of  M.  G.  who  were  in 
a  state  of  minority,  that  it  included  children  born  after  the  death  of  the  testator, 
and  was  for  all  children  who  might  be  alive  from  time  to  time  until  the  period 
when  the  youngest  of  the  living  children  of  M.  G.  should  attain  twenty-one. 

Held,  also,  that  the  further  trust  substituting  the  issue  for  the  parent,  and  the  ultimate 
trust  to  convey  the  estates  were  void  for  remoteness. 

A  decree  to  execute  the  trusts  of  a  will  does  not  make  valid,  trusts  which  on  the 
face  of  the  will  are  bad. 

William  Tippell,  by  his  will  dated  the  24th  October  1792,  gave  and  devised  all 
his  messuages,  lands,  tenements,  tythes  and  real  estate  whatsoever  as  well  copyhold 
and  freehold  as  leasehold  situate  in  the  counties  of  Suffolk,  Essex  and  Middlesex  or 
elsewhere  in  the  Kingdom  of  Great  Britain  unto  William  Bazire  and  Jonathan 
Tippell  the  younger,  to  hold  to  them  their  heirs,  executors,  administrators  and 
assigns  upon  the  following  trusts,  that  is  to  say, — "  Upon  trust  that  they  the  said 
W.  Bazire  and  J.  Tippell  or  such  new  or  other  trustee  or  trustees  to  be  appointed 
as  hereinafter  mentioned  do  and  shall  receive  and  take  all  the  rents,  issues  and 
profits  of  all  my  said  messuages,  lands,  tenements,  hereditaments  and  real  estate 
during  the  lives  and  the  life  of  the  survivor  or  longer  liver  of  all  the  children  which 
my  daughter  Mary,  the  wife  of  John  Gooch  of  the  City  of  London  shipbroker,  hath 
or  shall  have,  and  pay  and  apply  the  same  in  manner  following,  that  is  to  say,  first 
in  keeping  the  houses  and  buildings  belonging  to  the  said  estates  in  proper  tenantable 
repair  and  in  discharging  the  annuities  hereinafter  mentioned,  and  the  [367]  clear 
net  proceeds  of  such  rents,  after  the  above  deductions  and  after  deducting  all  expenses 
of  my  trustees  and  all  reasonable  allowances  to  them  for  their  care  and  management 
of  my  said  estates  and  attending  the  trusts  hereby  reposed  in  them  which  I  empower 
them  or  either  of  them  from  time  to  time  to  deduct  and  take,  shall  and  will  pay 
and  apply  in  the  support  of  her  my  said  daughter  and  in  the  maintenance  education 
and  bringing  up  of  all  her  children  which  she  shall  from  time  to  time  have  living 
in  equal  shares  between  her  and  them,  that  is  one  equal  part  or  share  thereof  to 
and  for  her  my  said  daughter's  own  sole  use  and  benefit  and  each  child's  equal  part 
and  share  for  his  and  her  use  or  so  much  thereof  and  in  such  manner  as  my  said 
trustees  shall  think  proper  and  judge  necessary  and  in  which  I  wish  my  daughter 
to  be  consulted,  save  and  except  and  my  will  and  mind  is  that  from  and  after  any 
of  her  children  shall  attain  the  age  of  twenty-one  years  during  the  minority  of  her 
youngest  living  child  that  the  part  or  share  of  such  child  or  children  attaining  the 
said  age  of  twenty-one  years  shall  from  thenceforth  be  paid  to  him,  her,  or  them 
respectively  to  and  for  his,  her,  or  their  own  use  and  disposal ;  and  when  the 
youngest  of  my  grandchildren  which  shall  live  to  attain  the  age  of  twenty-one  years 
shall  have  arrived  at  that  age,  then  I  will  and  direct  that  such  savings  or  overplus 
of  the  said  clear  rents  and  profits  (if  any)  as  shall  be  then  in  the  hands  of  the  trustees 
unexpended  for  the  purposes  aforesaid  and  the  rents  which  shall  be  then  due  up  to 


144  GOOCH    V.     GOOCH  3 DE O.  M.  &  0.  368. 

that  time  shall  ho  paid  ami  divided  to  and  amongst  my  said  grandchildren  that  shall 
be  then  living  equally  share  and  share  alike  :  and  my  will  and  mind  is  that  in  case 
any  of  my  grandchildren  by  my  said  daughter  shall  happen  to  depart  this  life  under 
the  age  of  twenty-one  years  without  leaving  any  issue  of  his,  her  or  their  body  or 
bodies  lawfully  begotten  then  living,  then  that  the  part  and  share  [368]  parts  and 
shares  of  the  said  clear  rents  and  profits  of  such  grandchild  and  children  so  dying 
under  age  and  without  issue  as  aforesaid  shall  be  paid  and  applied  by  my  said  trustees 
to  and  amongst  my  said  daughter  and  the  survivors  or  others  of  my  grandchildren 
by  her  in  equal  shares,  as  to  my  said  daughter's  share  thereof  to  her  for  her  own 
use  and  benefit,  and  as  to  her  children's  share  to  and  for  their  separate  and  respective 
support  and  benefit  in  such  manner  as  my  said  trustees  shall  think  proper  during 
their  respective  minorities,  or  otherwise  to  be  paid  to  them  at  their  respective  ages 
of  twenty-one  years ;  but  in  case  any  of  my  said  grandchildren  shall  depart  this  life 
under  the  age  of  twenty-one  years  leaving  issue  of  his,  her  or  their  body  or  bodies 
lawfully  begotten,  my  will  and  mind  is  that  such  issue  shall  be  entitled  to  the  part 
or  share  of  the  said  clear  rents  and  profits  its  father  or  mother  would  have  been 
entitled  unto  if  living,  to  be  paid  and  applied  in  like  manner  for  the  support  and 
benefit  of  such  issue ;  and  in  case  my  said  daughter  Mary  shall  happen  to  depart 
this  life  before  all  my  grandchildren  by  her  shall  have  attained  the  age  of  twenty-one 
years,  then  my  will  and  mind  is  that  her  part  and  share  of  the  said  clear  rents  and 
profits  shall  from  her  decease  go  to  and  be  paid  and  applied  for  the  use  and  benefit 
of  all  her  children  and  their  issue  until  the  youngest  of  such  children  shall  attain 
twenty-one  in  equal  shares  as  an  increase  of  and  with  their  respective  parts  and 
shares  of  such  rents  and  profits  and  in  like  manner  and  in  such  proportions  as  such 
shares  are  hereinbefore  directed  to  be  paid  and  applied  to  and  for  their  respective 
use  and  benefit ;  and  in  case  m}^  said  daughter  Mary  Gooch  shall  happen  to  be  living 
at  the  time  the  youngest  of  my  grandchildren  hy  her  shall  attain  the  age  of  twenty- 
one  years,  then  upon  trust." 

[The  testator  here  directed  that  W.  Bazire  and  J.  [369]  Tippell  or  such  new  or 
other  trustee  or  trustees  to  be  appointed  as  thereinafter  mentioned  should  by  deed 
charge  all  his  real  estates  with  the  payment  of  an  annuity  of  £100  unto  his  .said 
daughter  for  her  life  in  manner  therein  mentioned,  the  first  payment  thereof  to 
begin  on  which  of  the  days  of  payment  should  next  and  first  happen  after  such  his 
youngest  grandchild  should  attain  the  age  of  twenty-one  years ;  and  further,  that 
W.  Bazire  and  J.  Tippell  and  such  new  or  other  trustee  or  trustees  should,  in  case 
his  brother  Thomas  Tippell  and  his  sister  E.  Sea  water  or  either  of  them  should  be 
also  then  living,  by  a  like  or  other  deed  or  deeds  charge  his  real  estates  with  one 
other  annuity  of  £20  a-piece  to  each  of  them  in  manner  therein  mentioned,  the  first 
payment  thereof  to  begin  and  be  made  on  which  of  the  days  of  payment  should  first 
and  next  happen  after  his  youngest  grandchild  should  attain  the  age  of  twenty-one 
years.] 

"  And  from  and  immediately  after  all  my  grandchildren  by  my  said  daughter 
and  the  youngest  of  them  shall  have  attained  the  said  age  of  twenty-one  years  then 
I  will  and  direct  that  the  clear  rents  and  profits  of  my  said  real  estates  accuring  from 
that  time,  after  the  aforementioned  deductions  are  made  and  the  aforementioned 
annuities  so  long  as  the  same  shall  be  payable  by  virtue  of  this  my  will  are  paid 
and  satisfied,  shall  be  paid  and  applied  by  my  aforesaid  devises  in  trust  or  by  such 
new  or  other  trustee  or  trustees  to  be  appointed  as  hereafter  mentioned  to  and 
amongst  my  said  grandchildren  and  the  issue  of  any  of  them  that  shall  happen  to 
die  leaving  issue  equally  share  and  share  alike  and  to  the  survivors  and  survivor 
of  them  until  the  decease  of  the  longest  liver  of  my  said  grandchildren,  provided  that 
the  issue  of  any  such  child  or  children  dying  in  that  time  and  leaving  issue  shall 
only  be  entitled  to  such  part  or  share  of  the  said  clear  rents  and  profits  as  its  father 
[370]  or  mother  would  have  been  entitled  unto  if  living,  and  the  part  or  share  of 
such  issue  shall  be  applied  in  the  maintenance  and  education  thereof  by  the  trustees 
for  the  time  being  as  they  or  the  guardians  of  such  issue  shall  think  proper  during 
the  minority  of  such  issue. 

"  And  from  and  immediately  after  the  decease  of  the  survivor  or  longest  liver 
of  my  said  grandchildren,  then  upon  trust  that  they  my  said  devisees  in  trust  or 
the  trustees  or  trustee  for  the  time  being  do  and  shall  convey  surrender  settle  and 
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assure  all  that  my  messuage,  farms,  lands,  tithes,  hereditaments  and  real  estate 
situate  lying  and  being  in  Sutton  in  the  said  county  of  Suffolk  or  towns  adjoining 
now  in  the  use  and  occupation  of  Mr.  William  Simpson  his  assigns  or  under-tenants 
with  their  appurtenances,  but  subject  and  charged  with  the  payment  of  a  proportion- 
able part  of  the  annuities  aforementioned  as  the  annuitants  thereof  shall  be  then 
living  according  to  the  value  of  the  said  last  devised  estate  with  the  residue  of  my 
real  estate  and  such  proportion  to  be  ascertained  and  set  by  my  then  said  trustees, 
unto  such  son  of  any  one  of  my  said  grandchildren  as  shall  at  such  decease  of  the 
survivor  or  longer  liver  of  them  be  then  the  eldest  living  grandson  of  my  said 
daughter  and  his  heirs  for  ever  ;  provided  always  and  my  will  and  mind  is  that  such 
eldest  grandson  of  my  said  daughter  shall  take  and  continue  to  use  the  surname  of 
Tippell  and  the  arms  of  the  Tippell  famil}' :  and  in  case  he  shall  neglect  or  refuse 
to  take  and  continue  to  use  the  surname  and  arms  of  Tippell,  then  I  give  and  devise 
the  said  estates  and  premises  so  devised  to  such  eldest  grandson  of  my  said  daughter 
unto  the  next  eldest  of  my  said  daughter's  grandsons  then  living  who  shall  take  and 
continue  to  use  the  said  name  and  arms  of  Tippell  as  aforesaid,  to  hold  to  him  and 
his  heirs  for  ever :  and  all  the  residue  of  my  real  estate  whatsoever  [371]  and 
wheresoever  not  hereinbefore  otherwise  disposed  of,  subject  to  and  charged  with 
the  payment  of  the  residue  of  the  said  annuities,  I  will  and  direct  shall  be  sold  and 
disposed  of  by  the  then  trustees  or  trustee  thereof,  as  soon  as  conveniently  can  be 
after  the  decease  of  the  longest  liver  or  survivor  of  my  said  grandchildren,  to  any 
person  or  persons  whomsoever  for  the  best  price  or  prices  that  may  be  gotten  for 
the  same  ;  and  the  moneys  arising  by  sale  thereof  and  from  the  rents  and  profits 
thereof  from  the  decease  of  such  surviving  grandchild  until  such  sale,  I  give  and 
bequeath  unto  all  and  every  my  grandchildren  the  children  of  my  daughter  (Note  : — 
It  was  admitted  that  these  words  were  to  be  lead  "great  grandchildren  the  grand- 
children of  my  daughter")  whether  male  or  female,  other  than  and  except  such 
eldest  grandson  of  my  said  daughter  who  will  be  entitled  to  my  said  Sutton  estate 
by  virtue  of  the  devise  aforementioned  as  shall  be  living  at  the  decease  of  the 
survivor  of  my  grandchildren  equally  to  be  divided  between  them  share  and  share 
alike." 

And  the  testator  by  his  will,  after  bequeathing  divers  pecuniary  legacies  and 
directing  that  the  fines  and  fees  for  the  admission  of  his  trustees  to  his  said  copyhold 
estates  should  be  paid  out  of  his  personal  estate,  gave  all  the  residue  of  his  personal 
estate,  after  deducting  all  expenses  and  reasonable  allowances  to  his  said  trustees  and 
paying  all  his  debts  legacies  funeral  and  testamentary  expenses  and  the  fines  and  fees 
of  admis.sion  of  his  said  trustees  to  his  said  copyhold  estates,  to  his  said  trustees,  in 
trust  to  apply  and  invest  the  same  at  intei'est  on  public  or  priwate  real  securities  in 
their  or  one  of  their  names  until  his  youngest  grandchild  which  should  live  to  attain 
the  age  of  twenty-one  years  should  have  attained  that  age,  and  out  of  the  interests 
and  dividends  thereof  to  paj'  unto  his  said  brother  and  sister  T.  Tippell  and  E. 
Seawater  re-[372]-spectively  an  annuity  of  £20  each  until  his  youngest  grandchild 
should  attain  the  age  of  twenty-one  years  or  until  the  annuities  thereinbefore  made 
payable  to  his  said  brother  and  sister  out  of  his  real  estate  should  commence,  and  to 
add  the  residue  of  such  interest  dividends  and  produce  arising  from  his  personal  estate 
to  the  clear  rents  and  profits  arising  from  his  real  estates  to  be  considered  as  a  con- 
solidated fund  and  applied  therewith  for  the  benefit  of  his  said  daughter  and  her 
children  and  their  respective  issue  in  like  manner  as  such  clear  rents  and  profits  were 
thereinbefore  directed  to  be  applied  during  the  minority  of  his  said  youngest  grand- 
child ;  and  upon  such  youngest  grandchild  attaining  the  age  of  twenty -one  years,  he 
gave  and  bequeathed  the  principal  money  unto  and  amongst  his  said  daughter  in  case 
she  should  be  then  living  and  her  children,  and  if  she  should  be  then  dead  then  unto 
her  said  children  and  the  issue  of  any  of  them  that  should  be  then  dead  leaving 
issue  in  equal  parts  shares  and  proportions,  save  only  and  except  that  such  issue  of 
his  said  daughter's  children  should  be  entitled  only  to  the  part  or  share  of  such 
principal  money  as  its  father  or  mother  would  have  been  entitled  unto  if  living.  And 
the  testator  declared  his  will  to  be  that  if  the  part  or  share  of  his  said  daughter's 
children  of  the  aforesaid  clear  rents  interest  produce  and  profits  arising  from  his  real 
estate  and  overplus  of  his  personal  estate  should  be  more  than  what  his  said  daughter 
and  trustees  should  think  necessary  to  be  expended  and  laid  out  in  the  maintenance 
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education  and  support  of  such  children  or  putting  them  out  to  any  trade  or  profession 
during  their  respective  minorities,  then  the  residue  or  surplus  of  such  child's  or 
children's  share  should  be  an  accumulating  fund  in  his  said  trustees'  or  executors' 
hands  for  the  benefit  of  such  child  or  children  respectively,  and  should  be  paid  to 
him  her  or  them  when  the  youngest  of  his  said  grandchildren  [373]  should  attain  the 
age  of  twenty-one  years  or  at  their  respective  ages  of  twenty-one  years  which  should 
last  happen  together  with  such  interest  as  should  be  made  of  the  same  in  the  mean- 
time, and  that  such  settlement  and  division  of  his  personal  estate  and  of  the  accumu- 
lation from  the  rents  and  profits  of  his  real  estate  should  be  made  within  twelve 
months  or  at  longest  within  fifteen  months  after  his  youngest  grandchild  should 
attain  the  age  of  twenty-one  years  as  aforesaid  or  sooner  if  the  same  could  be 
conveniently  and  fully  "done.  And  the  testator  appointed  William  Bazire  and 
Jonathan  Tippell  executors  of  his  will. 

The  testator  died  on  the  18th  January  1797,  leaving  his  daughter  Mary  Gooch 
surviving  him  :  she  had  at  that  time  and  also  at  the  date  of  the  will  one  daughter 
Mary  Bazire  by  her  first  hu.sband,  and  five  children  by  a  second  husband,  namely, 
John  Tippell  Gooch,  Ann  Gooch,  Maria  Gooch,  George  Gooch,  and  James  Gooch  :  she 
had  also  had  another  child,  Harriet  Gooch,  born  subsequently  to  the  date  of  the  will, 
on  the  20th  January  1794,  and  who  died  on  the  14th  March  1794.  Mary  Gooch 
died  on  the  4th  January  1801  without  having  had  any  other  issue  ;  and  Mary  Bazire 
died  on  the  14th  September  1800  unmarried.  Of  the  five  children  by  the  second 
husband,  the  eldest,  John  Tippell  Gooch,  died  on  the  14th  June  1837,  leaving  Watson 
Gooch  his  eldest  son  the  heir  at  law  both  of.hiniself  and  of  the  testator  ;  Ann  Gooch  died 
unmarried  on  the  1.5th  May  1807  ;  Maria  Gooch  married  Robert  Cana  and  was  living 
at  the  institution  of  the  present  suit,  having  had  six  children,  four  of  whom  were 
living  and  two  had  died  in  infancy  ;  George  Gooch  was  also  living,  having  married 
and  had  four  children,  two  of  whom  were  living,  two  having  died  in  infancy  ;  James 
Gooch  attained  his  age  of  twenty -one  years  on  the  8th  July  1812. 

[374]  In  1800  a  suit,  Bazire  v.  Tippell,  was  instituted  ;  and  a  decree  was  made  in 
it  establishing  the  testator's  will,  and  directing  the  usual  accounts.  Various  orders 
as  to  maintenance  were  also  made  in  this  suit,  upon  the  footing  of  the  children  of 
Mary  Gooch  being  entitled  to  the  rents  of  the  real  estate  for  their  lives,  with  benefit 
of  survivorship;  and  in  1812  an  order  was  made  for  letting  the  four  then  surviving 
children  into  possession  of  the  real  estate,  and  for  paying  to  them  the  accumulations 
of  the  rents  and  the  balance  of  the  personal  estate.  No  general  declaration  of  rights 
was  however  made  in  the  suit. 

Under  these  circumstances  James  Gooch,  being  as  youngest  son  of  Mary  Gooch 
the  heir  according  to  the  custom  of  the  manors  whereof  the  copyhold  estates  of  the 
testator  with  one  exception  were  holden,  and  being  married  but  having  no  issue,  filed 
his  bill  in  1845,  by  way  of  supplement  to  the  suit  of  Bazire  v.  Tippell,  praying  a 
declaration,  but  subject  and  without  prejudice  to  the  validity  of  the  trusts  by  the 
testator's  will  expressed  to  be  declared  for  the  lives  of  the  children  of  Mary  Gooch, 
and  without  disturbing  the  decrees  and  orders  made  in  Bazire  v.  Tippell,  that  the 
trusts  in  the  will  expressed  to  be  declared  of  the  freehold  and  copyhold  and  leasehold 
estates  were  void  in  law,  and  that  the  Plaintiff  was  entitled  to  the  equitable  inherit- 
ance in  fee-simple  in  pos.session  of  the  copyhold  estates  with  the  exception  above 
mentioned. 

On  the  cause  coming  on  for  hearing,  a  decree  was  made  for  preliminary  inquiries 
only,  and  subsequently  the  cause  was  brought  on  upon  further  directions  before  the 
Master  of  the  Rolls  in  1851  (14  Beav.  565),  when  His  Honour  made  an  order,  dated 
the  1st  December  1851,  declaring  that,  according  to  the  true  construction  of  the  will, 
the  trusts  therein  expressed  to  be  contained  for  the  issue  of  [375]  the  testator's 
grandchildren  who  should  happen  to  die  leaving  issue  until  the  decease  of  the  longest 
liver  of  his  said  grandchild,  were  void,  as  being  too  remote ;  and  that  the  trusts  by 
the  will  expres.sed  to  be  declared  of  the  messuage  farm  lands  tithes  hereditaments  and 
real  estate  in  Sutton  in  the  county  of  Suffolk  or  towns  adjoining  in  favour  of  such  son 
of  any  one  of  the  grandchildren  as  should  at  the  decease  of  the  survivor  or  longer 
liver  of  them  be  then  the  eldest  living  grandson  of  Mary  Gooch  and  his  heirs  for  ever, 
were  also  void  as  being  too  remote  ;  and  that  the  trusts  by  the  will  expressed  to  be 
declared  of  the  produce  of  the  sale  thereby  directed  to  be  made  after  the  decease  of 
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the  longest  liver  or  survivor  of  the  grandchildren  of  the  residue  of  the  testator's  real 
estate  in  favour  of  all  and  every  his  grandchildren  (meaning  great  grandchildren)  (see 
judgment  of  the  Master  of  the  Kolls,  14  Beav.  580),  the  children  (meaning  grand- 
children) of  his  daughter  whether  male  or  female  other  than  and  except  such  eldest 
grandson  of  the  said  daughter  who  would  be  entitled  to  his  said  Sutton  estate  l)y 
virtue  of  the  devise  thereinbefore  mentioned  as  should  be  living  at  the  decease  of  the 
survivor  of  his  (the  said  testator's)  grandchildren  were  also  void  as  being  too  remote ; 
and  declaring  that  subject  to  the  life  interest  of  the  Plaintift"  and  the  Defendants 
George  Gooch  and  Mrs.  Cana  and  the  survivor  of  them  the  Plaintiff  was  entitled  to 
him  and  his  heirs  in  his  own  right  as  customary  heir  of  the  testator  to  the  copyhold 
parts  of  the  Sutton  estate  and  the  residuary  real  estate  with  certain  exceptions,  and 
that  subject  to  such  life  interests  the  Plaintift"  was  also  entitled  as  legal  personal 
representative  of  the  testator's  daughter  Mary  Gooch  to  the  leasehold  parts  of  the 
Sutton  estate,  and  that  subject  to  such  life  interests  the  Defendant  Watson  Gooch 
was  entitled  as  customary  heir  to  the  excepted  copyhold  parts  of  the  Sutton  estate 
and  of  the  residuary  real  estates  ;  and  that,  [376]  suljject  to  such  life  interests  the 
I)efendant  Watson  Gooch  as  the  heir  at  law  of  the  testator  was  entitled  to  the  free- 
hold parts  of  the  Sutton  estate  and  of  the  residuary  real  estate.  [And  it  was  declared 
that  upon  the  true  construction  of  the  will  and  the  decrees  and  orders  in  the  plead- 
ings mentioned  the  Plaintift"  and  the  Defendant  George  Gooch  or  the  Defendant 
Jacoba  Gooch  as  claiming  under  him  and  the  Defendant  Maria  Cana  or  the  Defendant 
Mary  Utting  as  claiming  under  her  were  entitled  to  the  rents  and  profits  of  the 
Sutton  estate  and  the  residuary  real  estate  for  their  lives  and  the  life  of  the  longest 
liver  of  them  as  tenants  in  common  with  benefit  of  survivorship  between  them.]  (1) 

[377]  This  order  was  now  brought  under  review  by  a  petition  of  appeal  presented 
by  the  children  of  Mr.  and  Mrs.  Cana,  who  with  the  other  parties  interested  were 
Defendants  in  the  suit.(2) 

The  argument  of  the  case  turned  on  several  points :  the  principal  of  these  was  the 
question,  whether  according  to  the  true  construction  of  the  will  the  class  of  children 
of  M.  Gooch  included  in  the  gift  comprised  only  children  living  at  the  death  of  the 
testator,  or  whether  it  included  after-born  children  as  held  by  the  Master  of  the 
Rolls :  another  question  was,  whether  the  substitution  of  the  issue  for  the  parent  in 
the  trusts  as  to  the  rents  and  profits  after  the  youngest  child  of  M.  Gooch  attained 
twenty-one  was  or  was  not  void  for  remoteness ;  the  PlaintiflF  insisted  that  this 
limitation  fell  within  the  rule,  because,  as  the  person  entitled  to  the  gift  over  was  not 
ascertained  at  the  period  to  which  it  applied,  the  eft'ect  of  it  was  to  render  the 
property  inalienable  for  a  period  longer  than  the  law  allowed  ;  the  authorities  were 
said  to  aft"ord  but  little  aid  on  this  subject,  as  the  question  of  remoteness  [378] 
commonly  arose  in  reference  to  the  ultimate  gift,  and  not  on  the  eft'ect  of  the  inter- 
mediate limitations :  and  the  general  question  resulting  from  the  foregoing  was, 
whether  the  ultimate  trusts  as  to  the  Sutton  estate,  and  as  to  the  real  estate,  were  or 
not  void  for  remoteness. 

A  further  point  was  raised  on  behalf  of  the  Appellants,  namely,  that  by  means  of 
the  decrees  and  orders  made  in  the  suit  of  Bazire  v.  Tippell,  to  Avhich  the  present  suit 
was  supplementary,  the  parties  were  concluded  from  now  questioning  the  validity  of 
the  ultimate  limitations  created  by  the  testator's  will. 

Mr.  R.  Palmer,  Mr.  Craig,  and  Mr.  Grenside,  for  the  PlaintiflT,  supported  the 
decision  of  the  Ma.ster  of  the  Rolls. 

Mr.  Rolt  and  Mr.  E.  F.  Smith  were  for  Watson  Gooch. 

Mr.  Malins  appeared  for  Mr.  and  Mrs.  Cana. 

Mr.  J.  Baily  and  Mr.  Cairns  were  for  the  Appellants  the  children  of  Mr.  and  Mrs. 
Cana. 

Mr.  Daniel  and  Mr.  Surrage  appeared  for  the  children  of  George  Gooch. 

Mr.  Craig  replied. 

The  following  were  the  authorities  referred  to  and  commented  on  in  the  argu- 
ment:— Sprackhnff  v.  Raniei-  (1  Dick.  344),  Singleton  v.  Gilbert  (1  Cox,  68),  Jee  v. 
A%ulle)i  (1  Cox,  324),  Bohinsm  [379]  v.  Hanlcastle  (2  Bro.  C.  C.  22),  Andrews  v. 
Partington  (3  Bro.  C.  C.  401),  Hughes  v.  Hughe.'i  (3  Bro.  C.  C.  352,  434  ;  S.  C.  14  Ves. 
256),  'Haste,  v.  Pratt  (3  Yes.  730),  Hldthread  v.  Lord  St.  John  (10  Ves.  152),  Mogg  v. 
Mogcj  {\  Mer.  654),  Leakey.  Roldnson  {i  Mer.  363),  Brwlenell  v.  Elwes  (I  Ea.st,  442), 
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Stoirs  V.  Benbmo  (2  Myl.  &  K.  40),  Lomas  v.  n'right  (2  Myl.  &  K.  769),  Sadler  v. 
J'ralt  (5  Sim.  632),  ii'i/C/cc  v.  Lowf?  (10  Sim.  317),  EllioU  v.  Elliott  (12  Sim.  276), 
Vanderphnh  v.  A'JHjr  (3  Hare,  1),  Mainwarimj  v.  /^(jero)-  (8  Hare  44),  lUagrove  v. 
Hancock  {\&  Sim.  371),  Awv/  Duwjannm  v.  Smith  {Vl  CI.  vfc  Fin.  546),  Greenwood  v. 
/.'oioAs  (15  Bcav.  92),  M'JMrimdl  "v.  AVa/y  (7  Jur.  163),  Roper  on  Legacie.s,  vol.  i.  p. 
47,  ed.  4. 

./line  8.  The  Lord  Ch.-\ncellor,  after  stating  the  will,  and  going  minutely 
through  the  facts  of  the  case,  and  referring  in  detail  to  the  proceedings  in  Bazire  v. 
Tippell  and  in  the  present  suit,  proceeded  as  follows  : — 

The  important  question  is,  what  are  the  rights  under  the  will ;  and  I  may  here 
say  that  I  rather  doul:)t  whether  part  of  the  decree  under  appeal  was  drawn  up 
exactly  in  conformity  with  what  the  Master  of  the  Rolls  intended,  because  I  do  not 
find  that  some  of  the  directions  contained  in  it  are  necessarily  warranted  by  the 
report  of  the  judgment.  His  Honour  has  very  accurately  in  his  judgment  said  that 
the  trusts  may  l>e  divided  into  three  periods ;  first,  what  he  calls  the  minority  trusts ; 
se-[380]-condly,  the  trusts  after  the  expiration  of  the  minority  trusts,  to  whatever 
period  the}'  were  to  endure ;  and,  thirdly,  the  trusts  that  were  to  take  effect  after  the 
determination  of  the  second  series  of  the  trusts,  namely,  the  conveyance  of  the  Sutton 
estate  to  the  eldest  greatgrandson,  and  the  sale  of  the  other  estates,  and  the  division 
of  the  proceeds  among  the  other  greatgrandchildren. 

With  respect  to  the  minority  trusts,  I  entirely  concur  with  the  Master  of  the  Rolls 
in  the  conclu.sion  at  which  he  has  arrived,  namely,  that  they  were  meant,  subject  to 
the  qualification  I  will  presently  mention,  to  include  all  children  that  the  daughter 
then  had  or  should  thereafter  have.  There  was  a  great  deal  of  argument  as  to  the 
period  at  which  the  class  was  to  be  ascertained,  and  rules  of  construction  were 
referred  to.  Such  rules  are  very  useful  for  guiding  persons  in  ordinary  cases,  but 
what  a  testator  means  as  to  the  period  at  which  the  class  is  to  be  ascertained  when 
he  makes  a  bequest  to  all  the  children  of  a  particular  person,  is  evidently  a  matter  as 
to  which  any  positive  rule  must  ever  bend  to  particular  circumstances,  and  to  the 
particular  language  of  the  will.  In  the  present  instance  I  cannot  entertain  the  least 
doubt  that  the  Master  of  the  Rolls  was  quite  right  in  saying  that  the  testator 
certainly  contemplated  children  to  be  born  after  his  will  and  after  his  death,  and  that 
so  long  as  there  were  children  to  be  maintained  during  the  minority  he  meant  those 
children  to  take  the  benefit  of  the  trust :  there  is  nothing  to  lead  to  the  supposition 
that  he  meant  that  arbitrarily  to  depend  on  whether  the  child  should  be  born  after 
his  death  or  before  his  death.  My  attention  has  been  very  properly  called  to  what 
I  believe  I  omitted  to  state,  namely,  that  there  was  a  child  born  after  the  date  of  the 
will  and  before  the  testator's  death  :  that  child,  according  to  any  construction,  [381] 
would  be  held  as  intended  to  be  let  in  ;  and  what  difference  it  would  make  if  the 
testator  died  the  day  after  his  will,  and  before  the  child  was  born,  turns  out  to  be 
immaterial.  It  seems  perfectly  clear  that  he  meant  that  all  the  children  of  his 
daughter  who  were  in  a  state  of  minority  should  have  the  benefit  of  the  trust.  Then 
it  was  said,  arguing  certainly  quite  logically,  that  the  trust  was  one  that  must  endure 
to  the  remotest  period  of  the  life  of  the  testator's  daughter,  because  it  could  not  be 
told  that  she  might  not  have  another  child  to  come  into  a  state  of  minority.  To  this 
I  give  the  same  answer  that  the  Master  of  the  Rolls  gave  in  his  judgment,  namely, 
that  when  the  testator  said  the  trust  was  to  include  all  children,  he  meant  it  should 
include  all  children  up  to  the  time  when  every  existing  child  had  attained  twenty- 
one,  and  the  contingency  that  after  that  period  there  might  yet  be  another  child  born 
who  would  be  in  a  state  of  minority,  and  therefore  under  the  neces.sity  of  having  the 
benefit  of  the  trust,  is  a  contingency  against  which  he  did  not  provide,  and  which  he 
probably  never  contemplated  as  at  all  likely.  It  could  not  happen  in  the  ordinary 
course  of  nature  unless  by  the  death  of  all,  or  almost  all,  of  the  younger  children, 
and  then  that  all  the  elder  children  shoidd  have  attained  twenty-one.  It  might  have 
happened  if  all  but  Mary  Bazire  had  died  almost  immediately  after  the  testator,  and 
she  had  attained  twenty -one,  which  she  certainly  did,  and  then  the  daughter  had  had 
another  child  born.  That  would  have  been  a  contingency  that  would  have  created 
the  difficulty  suggested ;  but  the  answer  to  that  is,  and  it  is  a  very  common 
answer  in  all  these  cases,  that  one  must  not  suppose  a  testator  to  have  made 
a  will  that  would  be  perfect  for  a  conveyancer's  precedent.     Testators  make  their 
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wills  with  reference  to  what  they  know  is  the  state  of  their  own  families.  For 
ordinary  contingencies  the  will  in  [382]  question  is  perfectly  sufficient :  the  testator's 
meaning  I  take  to  be  this ;  that  so  long  as  his  daughter  had  any  child  under  the  age 
of  twenty-one  years,  whether  those  children  were  already  in  esse  or  should  come  in 
esse  during  bis  life  or  should  come  in  esse  after  his  death  was  quite  immaterial,  that 
so  long  as  there  were  any  of  them  in  a  state  of  minority,  he  created  this  trust  adapted 
for  the  maintenance  of  these  children ;  as  each  child  got  out  of  his  minority  he  was 
to  take  an  aliquot  share,  with  a  like  share  during  his  minority  appropriated  to  his 
maintenance.  That  is  the  scope  of  the  first  trust: — it  is  in  truth,  when  put  into 
plain  language,  a  trust  that  during  the  minority  of  any  child  born  or  to  be  born  of 
his  daughter  he  gave  the  rents  to  the  trustees  upon  certain  trusts ;  what  those  trusts 
are  it  is  immaterial  to  speculate  upon.  That  is  a  perfectly  good  trust ; — about  that 
there  is  no  question :  it  has  long  ago  expired,  but  it  is  necessary  to  consider  the 
nature  of  it  with  a  view  to  the  ulterior  limitations. 

The  next  trusts  commence  when  all  the  children  have  attained  twenty-one,  that 
is  to  say,  they  commence  at  a  period  clearly  within  the  allowed  limits,  because  they 
commence  at  a  period  that  cannot  by  possibility  be  more  remote  than  the  life  of  the 
daughter  and  twenty-one  years  after.  For  whose  benefit  are  those  trusts,  referred  to 
by  the  Master  of  the  Kolls  as  the  second  series  of  trust.  [His  Lordship  here  read 
that  portion  of  the  will  which  had  reference  to  the  trusts  after  the  youngest  child  of 
Mary  Gooch  attained  twenty-one,  and  then  proceeded.]  First  of  all,  whom  does  the 
testator  mean  by  grandchildren  1  He  had  six  grandchildren,  and  a  doubt  that  passed 
through  my  mind  at  one  time  was,  whether  that  was  a  trust  for  all  the  six  ;  but  I 
have  come  clearly  to  the  conclusion  that  it  was  a  trust  for  the  four  only  who  were 
surviving  at  the  time  of  the  [383]  youngest  attaining  twenty-one,  and  for  the 
following  reason.  During  the  minority,  if  any  died  leaving  issue,  those  issue  were  to 
be  substituted  for  them,  if  they  died  not  leaving  issue  (the  two  who  died,  died 
during  the  minority  not  leaving  issue)  they  were  to  cease  to  have  any  further 
interest  during  the  minority ;  and  I  think  I  may  reasonably  infer  from  that  that 
the  testator  could  not  have  meant,  that  when  the  minority  ended  there  should  be 
revived  for  them  or  their  representatives  an  interest  which  had  ceased  during  the 
minority.  I  therefore  come  to  the  conclusion  that  by  "my  said  grandchildren"  he 
means  the  grandchildren  living  when  the  minority  trust  ceased,  namely  the  four. 

The  first  trust  then  when  the  minority  tru.st  ceased,  that  is  the  first  trust  at  the 
period  not  beyond  the  prescribed  limits,  was  a  trust  for  four  persons  as  tenants  in 
common  for  their  lives.  That  is  not  too  remote,  because  it  does  not  tend  to  per- 
petuity to  give  a  life  interest  at  the  end  of  a  life  in  being  and  twenty-one  years  after. 
If  a  person  gives  only  a  life  interest  then  his  estate  is  alienable  just  as  if  he  had 
given  an  estate  in  fee-simple,  for  the  person  who  has  a  life  interest  together  with  the 
person  who  is  heir  at  law,  or  otherwise  has  the  remainder,  can  convey  the  fee  :  that 
is  all  that  is  meant  to  be  secured.  At  the  determination  therefore  of  the  minority 
trusts  the  persons  to  take  were  four  persons  then  in  esse,  to  take  as  tenants  for  their 
respective  lives.  That  is  clearly,  in  my  opinion,  a  good  trust,  and  so  thought  the 
Master  of  the  Rolls.  But  then  what  is  to  become  of  the  share  of  each  after  his 
death.  I  think  it  would  have  been  a  perfectly  good  trust  if  it  had  been  a  trust  for 
the  four  with  benefit  of  survivorship  among  them  ;  because,  applying  the  same  test 
as  before,  the  four  together  with  the  party  who  had  the  fee,  the  heir  at  law  it  would 
be  in  this  case  if  the  limitation  over  is  [384]  bad,  could  then  convey  the  fee.  Whether 
it  were  one  life  or  a  dozen  lives  surviving  still,  according  to  the  old  expression,  the 
candles  are  all  burning  out  at  once,  and  therefore  the  whole  together  could  convey 
the  fee.  If  therefore  the  trust  had  been  for  the  benefit  of  the  grandchildren  and  the 
survivors  it  would  have  been  perfectly  good  ;  but  that  is  not  the  trust  here ;  it  is 
according  to  the  true  construction  for  the  benefit  of  each  for  his  life,  and  at  the 
expiration  of  the  life  estate  to  the  survivors  if  there  is  no  issue  of  the  party  dying, 
but  if  there  is  issue  then  to  the  issue  of  that  party.  Now  that,  in  spite  of  certain 
(lida  in  Fearne  and  other  books  that  to  give  an  estate  to  a  party  for  life  if  he  shall 
survive  is  often  nothing  more  than  a  remainder,  is  in  truth  a  contingent  limitation ; 
because,  interpreted,  it  is  this,  "  I  give  one-fourth  to  my  grandson  James  for  his  life, 
and  after  his  death  one-third  of  his  one-fourth  to  my  grandson  John  Tippell  if  he  is 
living,  if  he  is  not  living  to  his  children ;    another  third  to  my  grandson  George  if  he 
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is  liviTig,  but  if  he  is  not  living  to  his  children ;  another  third  to  my  granddaughter 
Maria  if  she  is  living,  if  she  is  not  living  to  her  children."  Now  it  is  plain  that, 
appl\'ing  the  test  of  whether  at  the  prescribed  period  there  are  persons  capable  of 
conv'eying  the  fee,  it  fails,  and  that  here  the  survivors  could  not  by  concurring  convey 
the  fee.  The  life  interests  are  all  fixed  and  determined,  but  nobody  can  say  what 
the  remainder  over  upon  the  death  of  each  is.  It  is  true  that  if  you  could  read  the 
limitation  as  to  survivors  only,  it  would  be  good.  In  my  opinion,  the  limitation  over 
cannot  be  sustained  :  it  will  not  do  to  say  that  in  one  contingency  the  party  is  in  esse, 
though  in  another  he  is  not  in  esse,  and  that  in  the  case  where  he  is  in  esse  it  is  good  : 
the  limitation  must  be  such  as  to  enable  the  absolute  fee  to  be  disposed  of  within  the 
prescrilied  limits. 

[385]  Concurring  then  as  I  do  with  the  Master  of  the  Rolls  in  his  interpretation 
as  to  the  class  of  children  that  were  contemplated,  and  as  to  the  minority  trusts,  and 
considering  the  declaration  as  to  the  second  class  of  tru.sts  to  be  correct,  I  do  not 
concur  in  the  consequential  direction  giving  to  the  Plaintiff  and  to  the  Defendants 
George  Gooch  and  Maria  Cana  life  interests  with  benefit  of  survivorship  between 
them ;  that  is,  the  trust  substituting  the  issue  having  been  held  to  be  bad.  His 
Honour  has  declared  that  the  survivors  take  as  if  there  were  no  such  limitation  to 
the  issue.  I  think  that  is  not  correct,  and  it  is  this  passage  to  which  I  alluded  as 
one  for  which  I  do  not  find  any  warrant  in  the  judgment  as  reported.  I  quite  agree 
in  saying  that  the  limitation  to  the  issue  of  the  grandchildren  is  void  ;  but  the  con- 
sequence I  arrive  at  is  that  each  of  the  four  grandchildren  took  for  their  lives  only, 
and  that  all  the  limitations  over  after  that  during  the  subsistence  of  that  second  trust 
were  void,  and  consequently  lapsed  to  the  heir  at  law  as  to  the  freeholds,  and  to  the 
customary  heir  as  to  the  copyholds. 

The  only  remaining  point  is  one  the  decision  of  which,  from  what  I  have  said, 
follows  as  a  matter  of  course,  namely,  the  ulterior  trusts  for  the  conveyance  of  the 
Sutton  estate,  and  the  distribution  of  the  proceeds  of  the  residuary  estate.  Inasmuch 
as,  in  my  opinion,  that  was  not  to  take  place  until  after  the  termination  of  the  second 
trust,  that  is,  not  until  after  the  termination  of  lives  not  in  being,  or  not  necessarily 
in  being,  during  the  life  of  the  testator,  I  concur  with  the  Master  of  the  Rolls,  in  that 
which  I  suppose  was  the  main  question  here,  in  thinking  that  it  was  too  remote. 
That  decision  depends  upon  the  first  point  I  adverted  to,  namely,  that  the  (laughter's 
children  contemplated  by  the  testator  were  not  only  children  to  be  born  in  his  life- 
time, but  also  children  to  be  born  subsequently.  The  consequence  is,  [386]  that  I 
concur  with  the  Master  of  the  Rolls  in  everything  except  the  disposition  of  the  rents 
and  profits  during  the  lives  of  the  grandchildren. 

I  may  as  well  add  that  there  is  no  foundation  for  the  notion  that  a  decree  to 
execute  the  trusts  of  a  will  makes  the  trusts  valid  which  are  bad  on  the  face  of  the 
will.  Such  a  decree  only  establishes  the  will  against  the  heir,  and  orders  the  will  to 
be  carried  into  effect  in  such  manner  as  the  Court  shall  direct.  (3) 

(1)  With  regard  to  this  declaration  in  the  order,  and  in  reference  to  the  observa- 
tions made  upon  it  by  the  Lord  Chancellor  in  his  judgment,  it  may  be  here  mentioned 
that  the  Master  of  the  Rolls  at  the  close  of  the  judgment  delivered  by  him  on  the  1st 
December  18.51  said,  "I  am  of  opinion  therefore  that  I  must  declare  that  the  trusts 
for  the  substitution  of  the  issue  for  the  parent  after  the  j'oungest  child  of  Mary  Gooch 
attained  twenty-one  are  void  for  remoteness." 

The  case  was  subsequently  spoken  to  on  minutes  upon  the  16th  December  1851, 
when  considerable  discussion  upon  the  point  in  question  took  place.  His  Honour 
then  observed,  in  effect,  that  according  to  the  wll  a  class  of  shares  was  to  be  ascer- 
tained when  the  youngest  child  of  Mary  Gooch  attained  twenty-one ;  that  under  the 
circumstances  that  had  happened  the  number  of  these  shares  was  four  ;  that  the  will 
meant  that  upon  the  death  of  any  one  of  the  children  a  process  of  division  should 
take  place  until  the  death  of  the  survivor ;  that  thus  if  one  child  died  without  issue 
the  division  would  be  into  thirds,  if  another  died  without  issue  it  would  be  into 
halves ;  that  if  a  child  died  leaving  issue  the  division  would  still  be  into  fourths,  but 
that  the  gift  thus  intended  by  the  will  of  the  fourth  to  the  children  of  the  deceased 
child  was  too  remote  and  was  void,  and  that  it  would  go  to  the  heir  at  law  or 
customary  heir. 
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The  Master  of  the  Rolls  mentioned  the  subject  again  on  the  17th  December,  and 
repeated  shortly  the  substance  of  what  he  had  stated  on  the  preceding  day,  adding 
that  he  was  of  opinion  that  the  minutes  of  the  proposed  decree  were  right.  By 
these  minutes  the  declaration  in  question  was — "  that  the  Plaintiff'  and  the  Defendant 
George  Gooch  (or  the  Defendant  Jacoba  Gooch  as  claiming  under  him)  and  the 
Defendant  Maria  Cana  (or  the  Defendant  Mary  Utting  as  claiming  under  her)  are 
now  entitled  in  equal  shares  as  tenants  in  common  for  the  respective  lives  of  the  said 
James  Gooch,  George  Gooch,  and  Maria  Cana  to  three-sixth  parts  of  the  rents  and 
profits  of  all  the  messuages,  Arc.,  and  residuary  real  estate  of  the  testator." 

(2)  The  petition  of  appeal  did  not  seek  to  impugn  that  part  of  the  order  of  the 
Master  of  the  Rolls,  which  dealt  with  the  life  interests  ;  but  at  the  desire  of  the  Lords 
Justices,  before  whom  the  case  first  came  on  to  be  heard  on  the  19th  February  1853, 
the  parties  consented  to  treat  the  appeal  as  being  from  the  whole  decree.  The 
matter  was  subsequently  fully  heard  by  the  Lords  Justices,  when,  their  Lordships 
not  agreeing  as  to  the  mode  of  disposing  of  the  case,  it  was  ultimately,  at  the  desire 
of  their  Lordships,  brought  on  before  the  Lord  Chancellor. 

(3)  The  following  is  an  extract  from  the  decree  drawn  up  in  pursuance  of  the 
judgment  of  the  Lord  Chancellor : — 

"  All  parties  by  their  counsel  agreeing  that  the  decree  and  orders  in  the  original 
causes  of  Bazire  v.  Tijypell  and  Gooch  v.  Tippell  shall  be  considered  as  included  in  the 
petition  of  appeal,  and  that  the  petition  of  appeal  shall  be  treated  as  a  petition  of 
rehearing  of  the  order  dated  the  1st  day  of  December  18.51,  his  Lordship  doth  order, 
that  the  said  order  made  on  the  hearing  of  these  causes  for  further  directions  be 
varied,  and  be  as  follows : — His  Lordship  doth  declare  that,  according  to  the  true 
construction  of  the  will  of  William  Tippell  the  testator  in  the  pleadings  of  these 
causes  named,  the  trusts  therein  expressed  to  be  contained,  '  for  the  issue  of  his 
grandchildren  (in  the  will  referred  to)  who  should  happen  to  die  leaving  issue  until 
the  decease  of  the  longest  liver  of  his  said  grandchildren,'  are  void  as  being  too 
remote  ;  and  that  the  trusts  by  the  said  will  expressed  to  be  declared  of  his  messuage 
farm  lands  tithes  hereditaments  and  real  estate  in  Sutton  in  the  county  of  Suffolk 
or  towns  adjoining  in  favour  of  'such  son  of  any  one  of  his  grandchildren  (in  the 
said  will  referred  to)  as  should  at  the  decease  of  the  survivor  or  longest  liver  of  them 
be  then  the  eldest  living  grandson  of  his  daughter  Mary  Gooch  and  his  heirs  for  ever ' 
are  also  void  as  being  too  remote ;  and  that  the  trusts  by  the  said  will  expressed  to 
be  declared  of  the  produce  of  the  sale  thereby  directed  to  be  made  '  after  the  decease 
of  the  longest  liver  or  survivor  of  his  grandchildren  (in  the  said  will  referred  to)  of 
the  residue  of  his  the  said  testator's  real  estate  in  favour  of  all  and  every  his  grand- 
children (meaning  great  grandchildren)  the  children  (meaning  grandchildren)  of  his 
daughter  whether  male  or  female  other  than  and  except  such  eldest  grandson  of  his 
said  daughter  who  should  be  entitled  to  his  said  Sutton  estate  by  virtue  of  the  devise 
thereinbefore  mentioned  as  should  be  living  at  the  decease  [387]  of  the  survivor  of 
his  (the  said  testator's)  grandchildren  '  are  also  void  as  being  too  remote.  And  his 
Lordship  doth  declare  that,  subject  to  the  life  interests  of  each  of  them  the  Plaintiff 
and  the  Defendants  George  Gooch  and  Maria  the  wife  of  Robert  Cana  in  one  equal 
fourth  part  of  the  said  Sutton  estate  and  all  other  the  lands  tenements  tithes  and 
real  estate  whatsoever  as  well  copyhold  and  freehold  as  leasehold  devised  by  the  said 
testator's  will  upon  the  trusts  therein  mentioned,  the  said  Plaintiff  is  now  entitled  to 
him  and  his  heirs  in  his  own  right  as  customary  heir  of  the  said  testator  according 
to  the  custom  of  all  the  manors  in  the  pleadings  mentioned  except  Hollesley  with 
Sutton  to  all  such  parts  of  the  said  Sutton  estate  and  the  said  residuary  real  estate 
as  are  copyhold  held  of  the  manors  in  the  pleadings  mentioned  other  than  the  said 
manor  of  Hollesley  with  Sutton  ;  and  that,  subject  to  such  life  interests  as  aforesaid, 
the  Plaintiff'  is  also  entitled  as  legal  personal  representative  of  the  said  testator's 
daughter  Mary  Gooch  to  the  leasehold  tithes  of  the  said  Sutton  estate  and  such 
other  parts  (if  any)  of  the  said  testator's  Sutton  estate  as  are  of  leasehold  tenure ; 
and  that,  subject  to  such  life  interests  as  aforesaid,  the  Defendant  Watson  Gooch  as 
the  customary  heir  of  the  said  testator  according  to  the  custom  of  the  manor  of 
Hollesley  with  Sutton  is  entitled  to  all  such  parts  of  the  said  Sutton  estate  and  of 
the  said  residuary  real  estate  as  are  copyhold  held  of  the  said  manor  of  Hollesley 
\vith  Sutton ;    and  that,  subject  to  such  life  interests  as  aforesaid,  the  Defendant 
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Watson  Gooch  as  the  heir  at  law  of  the  said  testator  is  entitled  to  all  such  parts  of 
the  said  Sutton  estate  and  of  the  said  residuary  real  estate  as  are  of  freehold  tenure. 
And  his  Lordship  doth  declare  that,  upon  the  true  construction  of  the  said  will  and 
notwithstanding  the  decrees  and  orders  in  the  said  pleadings  mentioned,  John  Tippell 
Gooch  in  the  pleadings  mentioned  now  deceased,  the  Plaintiff,  and  the  Defendants 
George  Gooch  and  Maria  Cana,  as  the  grandchildren  living  at  the  time  when  the 
youngest  grandchild  for  the  time  being  attained  the  age  of  twenty-one  years,  became 
then  entitled  to  equitable  estates  for  their  lives  as  tenants  in  common  in  the  said 
Sutton  estate  and  all  other  the  said  tenements  tithes  and  the  residuary  real  estate  ; 
and  that  after  the  death  of  each  of  them  there  is  an  intestacy  as  to  the  share  to  which 
he  or  she  was  entitled  for  life.  And  the  Plaintiff  by  his  counsel  waiving  his  right  to 
any  account  of  the  rents  of  the  said  Sutton  estate  or  of  the  said  residuary  real  estate 
received  by  the  Defendant  Watson  Gooch  for  the  time  past  since  the  death  of  his 
(the  [388]  said  Watson  Gooch's)  father  the  said  John  Tippell  Gooch,  it  is  ordered 
that  each  of  them  the  said  Plaintiff  the  said  Defendant  Jacoba  Gooch  as  claiming 
under  the  said  George  Gooch  and  the  said  Defendant  Mary  Utting  as  claiming  under 
the  said  Maria  Cana  be  let  into  the  possession  and  iuto  the  receipt  of  the  rents  and 
profits  as  from  the  25th  day  of  December  1851  of  one  undivided  fourth  part  of  the 
said  Sutton  estate  and  all  other  the  said  tenements  tythes  and  residuary  real  estate, 
the  share  of  the  said  Defendant  Jacoba  Gooch  being  received  by  her  as  assignee  of 
the  life  interest  of  the  said  Defendant  George  Gooch  subject  to  the  payment  of  the 
annuity  of  £100  in  the  pleadings  mentioned,  and  the  share  of  the  said  Defendant 
Mary  Utting  being  received  by  her  as  assignee  of  the  life  interest  of  the  said  Maria 
Cana  upon  the  trusts  of  the  settlement  made  upon  the  marriage  of  the  Defendants 
Robert  Cana  and  Maria  his  wife.  And  it  is  ordered  that  the  said  Plaintiff  be  let 
into  possession  as  from  the  said  last-mentioned  day  of  such  parts  of  the  remaining 
fourth  part  of  the  saitl  Sutton  estate  and  residuary  real  estate  as  are  of  copyhold 
tenure  other  than  such  parts  thereof  as  are  held  of  the  manor  of  Hollesley  with 
Sutton.  And  it  is  ordered  that  the  said  Watson  Gooch  be  let  into  possession  as  from 
the  said  last-mentioned  day  of  such  part  of  the  remaining  one-fourth  part  of  the  said 
Sutton  estate  and  residuary  real  estate  as  are  of  freehold  tenure  and  as  are  copyhold 
of  the  manor  of  Hollesley  with  Sutton.  And  it  is  ordered  that  the  said  Plaintiff  be 
let  into  the  possession  as  from  the  said  last-mentioned  day  of  the  said  remaining  one- 
fourth  part  of  the  said  leasehold  tithes  or  other  parts  (if  any)  of  the  said  Sutton  estate 
and  residuary  real  estates  as  are  of  leasehold  tenure.  And  it  is  ordered  that  the 
tenants  of  the  said  Sutton  estate  and  of  the  said  residuary  real  estates  do  attorn 
tenants  to  the  said  Plaintiff  and  the  said  Defendants  Jacoba  Gooch  and  Mary  Utting 
and  Watson  Gooch  according  to  such  respective  rights  and  interests  as  aforesaid. 
And  it  is  ordered  that  the  said  Defendants  Louisa  Clarke  and  Maria  Tippell  as  the 
admitted  tenants  of  such  parts  of  the  said  Sutton  estate  as  are  copyhold  holden  of 
the  three  several  manors  of  Sutton  Hall  Stockerland  and  Campsey  do  surrender  the 
same  to  the  use  of  the  Plaintiff  and  his  heirs  and  assigns  or  as  he  or  they  shall  direct 
subject  to  the  life  interest  of  each  of  them  the  said  Plaintiff  and  the  Defendants 
George  Gooch  and  Maria  Cana  in  one-fourth  part  of  the  same  premises,  and  in  such 
surrender  or  surrenders  all  proper  parties  are  to  join  as  the  Master  to  whom  these 
[389]  causes  are  referred  shall  direct  in  case  the  parties  differ  about  the  same.  And 
it  is  ordered  that  the  said  Defendants  Lousia  Clarke  and  Maria  Tippell  or  the  parties 
entitled  to  be  admitted  to  such  parts  of  the  said  Sutton  estate  and  the  said  residuary 
real  estate  as  are  copyhold  held  of  the  manor  of  Ufford  with  the  members  Blaxhall 
Hall  Overhall  in  Otley  Netherhall  in  Otley  and  Walthamstow  Toney  and  High  Hall 
do  cause  themselves  to  be  admitted  tenants  thereto  in  such  manner  as  the  said  Master 
shall  direct  in  case  the  parties  differ  about  the  same  upon  payment  or  provision  for 
the  fines  and  fees  due  upon  such  admissions  being  made  with  "the  approbation  of  the 
said  Master  under  the  directions  hereinafter  contained.  And  it  is  ordered  that  the 
said  Louisa  Clarke  and  Maria  Tippell  upon  being  so  admitted  as  last  aforesaid  do 
surrender  all  such  last-mentioned  copyhold  hereditaments  to  the  said  Plaintiff  and 
his  heirs  and  assigns  or  as  he  or  they  shall  direct,  subject  to  the  said  life  interests  of 
each  of  them  the  Plaintiff  and  the  said  Defendants  George  Gooch  and  Maria  Cana  in 
one-fourth  part  of  the  said  premises,  and  in  such  surrender  or  surrenders  all  proper 
parties  are  to  join  as  the  said  Master  shall  direct  in  case  the  parties  differ  about  the 
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same.  And  it  is  ordered  that  the  Defendant  Thomas  Tippell  as  the  legal  personal 
representative  of  the  last  surviving  trustee  of  the  said  leasehold  tithes  and  such  other 
parts  (if  any)  of  the  said  Sutton  estate  as  are  of  leasehold  tenure  do  assign  the  same 
to  the  said  Plaintifif  as  the  legal  personal  representative  of  the  said  Mary  Gooch  or  as 
the  said  Plaintiff  shall  direct,  subject  to  the  said  life  interest  of  each  of  them  the  siiid 
Plaintiff  and  the  said  Defendants  George  Gooch  and  Maria  Cana  in  one-fourth  part 
of  the  same  premises,  such  assignment  to  be  settled  by  the  said  Master  in  case  the 
parties  differ  about  the  same." 

[390]     Storrs  v.  Benbow.     Before  the  Lord  Chancellor  Lord  Cran  worth. 

March  5,  June  8,  1853. 

[S.  C.  22  L.  J.  Ch.  823 ;  17  Jur.  821  ;  1  W.  R.  11-5,  134,  420.     See  In  re 
Moseley's  Trusts,  1871,  L.  R.  11  Eq.  505.] 

A  testator  directed  his  executors  to  pay  "  the  sum  of  £500  a-piece  to  each  child  that 
may  be  born  to  either  of  the  children  of  either  of  my  brothers  lawfully  begotten." 
Held,  that  the  child  of  a  niece  born  within  eight  months  after  the  testator's  death 
was  entitled  to  the  legacy,  and  that  the  gift  was  not  as  to  such  child  void  for 
remoteness. 

Distinction,  on  a  question  of  remoteness,  between  the  gift  of  a  sum  in  gross  to  be 
distributed  among  a  class,  and  the  gift  of  distinct  legacies  to  a  number  of  persons. 

William  Townsend  by  his  will,  dated  the  31st  March  1827,  after  certain  specific 
legacies,  gave  the  residue  of  his  personal  estate  to  Matthew  Shaw,  John  Benbow, 
John  Townsend,  and  Job  Townsend,  whom  he  appointed  his  executors,  upon  trust 
{after  payment  of  all  his  just  debts,  funeral  and  testamentary  expenses,  and  the 
several  legacies  thereinbefore  by  him  bequeathed,  together  with  the  whole  of  the 
legacy  duty  and  duties  payable  in  respect  of  the  several  legacies  and  annuities  by 
him  therein  given)  to  make  certain  investments  for  the  benefit  of  various  legatees : 
the  testator  directed  the  ultimate  residue  of  his  estate  to  be  paid  and  divided  amongst 
all  and  every  his  next  of  kin  who  should  be  living  at  the  time  of  his  decease  share 
and  share  alike  to  and  for  their  his  and  her  own  respective  use  and  benefit. 

By  a  codicil  to  his  will,  dated  the  14th  November  1827,  the  testator  disposed  of 
iis  freehold  copyhold  and  leasehold  estates  ;  and  by  a  second  codicil,  dated  the  10th 
March  1832,  after  bequeathing  legacies  of  £500  each  to  four  per-sons  by  name  who 
were  children  of  Alice  Early  a  daughter  of  Henry  one  of  the  testator's  Ijrothers,  he 
gave  and  bequeathed  in  the  words  and  figures  following,  namely,^ — "  Item.  I  direct 
my  executors  to  pay  by  and  out  of  my  personal  estate  exclusively  the  sum  of  £500 
a-piece  to  each  child  that  may  be  born  to  either  of  the  children  of  either  of  my 
brothers  lawfully  begotten  to  be  paid  to  each  of  them  on  his  or  her  attaining  the 
age  of  twenty-one  years  without  benefit  of  survivorship." 

[391]  The  testator  died  on  the  day  of  the  date  of  the  second  codicil  ;  and  it 
appearing  doubtful  who  might  be  entitled  to  claim  legacies  under  the  general  bequest 
in  the  codicil,  a  suit  was  instituted  in  the  name  of  William  Townsend  Storrs,  an 
infant  child  of  a  daughter  of  one  of  the  testator's  brothers  and  who  was  born  after 
his  death,  the  bill  in  which  prayed  that  the  executors  might  be  decreed  to  set  apart 
from  the  general  personal  estate  of  the  testator  the  sum  of  £500,  and  to  invest  the 
same  on  proper  security  at  interest  for  the  benefit  of  the  Plaintiff  until  he  should 
liecome  entitled  to  receive  the  same,  and  that  the  same  might  then  be  paid  to  him. 

The  cause  came  on  to  be  heard  before  the  Master  of  the  Rolls  (Sir  John  Leach), 
who  made  a  decree  therein,  dated  the  8th  July  1833,  declaring  that  the  children  in 
■esse  onljr  at  the  time  of  the  death  of  the  testator  were  entitled  to  the  legacies  of 
£500  each,  and  referring  it  to  the  Master  to  inquire  and  state  whether  the  Plaintiff 
^^•as  in  esse  at  the  time  of  the  death  of  the  testator.  (See  Storrs  v.  Benbow,  2  Myl.  & 
K.  46.) 

The  Master  by  his  report,  dated  the  20th  November  1833,  found  that  the  Plain- 
tiff was  born  on  the  29th  October  1832,  and  that  the  testator  died  on  the  10th  March 
1832,  and  it  therefore  appeared  to  him  and  he  found  that  the  Plaintiff  was  in  esse  at 


154  STORES   V.    BEN  BOW  3  DE  G.  M.  &  O.  392. 

the  time  of  the  death  of  the  testator.  This  report  was  absolutely  confirmed  by  an 
order,  dated  the  23d  January  1834;  and  the  administration  of  the  testator's  estate 
was  proceeded  with  upon  the  footing  of  the  decree,  the  executors  considering  that 
they  would  be  justified  in  paying  the  £500  to  the  Plaintiff  when  he  came  of  age. 

Two  other  questions  subsequently  arose  upon  the  [392]  clause  above  mentioned, 
and  were  l)rought  at  different  times  before  the  Court  for  decision.  The  fir-st  of  these 
was,  whether  the  four  children  of  Alice  Early,  to  whom  legacies  of  £500  were 
bequeathed  by  name  in  the  codicil,  were  also  entitled  to  take  similar  legacies  under 
the  clause  ;  and  as  to  this  the  Vice-Chancellor  Knight  Bruce  decided  that  the  parties 
just  named  were  not  entitled  to  double  legacies.  (See  Early  v.  Benhow,  2  Coll.  342.) 
The  other  question  was  whether  a  fifth  child  of  Alice  Early  born  after  the  date  of  the 
will  but  before  the  date  of  the  second  codicil  was  entitled  to  a  legacy  of  £500  under 
the  clause  ;  and  on  this  the  Master  of  the  Rolls  (Sir  John  Eomilly)  decided  that  the 
child  was  not  so  entitled.     (See  EarJi/  v.  MidiUeton,  14  Beav.  453.) 

In  the  course  of  the  discussions  which  thus  took  place  doubts  were  suggested 
whether  the  clause  in  (juestion  was  not  altogether  void  for  remoteness ;  and  as  the 
Plaintiff  together  with  two  other  children  similarly  circum.stanced  with  him  were 
about  shortly  to  come  of  age,  and  would  then  be  entitled  under  the  decree  of  Sir 
John  Leach  to  the  payment  of  legacies  of  £500  each,  the  representatives  of  the 
residuary  legatees  were  advised  to  bring  the  question  of  construction  again  before  the 
Court,  by  way  of  appeal  from  that  decree.  They  accordingly  appealed  to  the  Lord 
Chancellor  by  petition  under  the  6th  Order  of  the  7th  August  1852  as  to  the  enrol- 
ment of  decrees,  &c.  (Note. — The  application  was  first  made  by  motion,  but  the 
parties  were  then  directed  to  present  a  short  petition  stating  the  special  circumstances 
of  the  case) ;  and  on  the  21st  January  1853  an  order  was  made  by  the  full  Court  of 
Appeal  that  the  time  for  appealing  from  the  decree  of  the  8th  July  1833  should  be 
enlarged  until  the  first  day  of  Easter  term  then  next. 

[393]  The  representatives  of  the  residuary  legatees  then  presented  their  petition 
of  appeal,  praying  that  the  decree  of  the  8th  July  1833  might  be  reversed  or  altered, 
and  that  it  might  be  declared  that  the  bequest  of  the  legacies  of  £500  each,  contained 
in  the  second  codicil,  was  void  for  remoteness,  or  that  in  the  event  which  happened 
of  the  testator's  death  on  the  day  of  the  date  of  the  said  codicil  no  legacy  became 
payable  under  the  bequest.  This  petition  of  appeal  now  came  on  to  be  heard  before 
the  Lord  Chancellor. 

Mr.  Willcock  and  Mr.  Rogers  supported  the  decree  of  Sir  J.  Leach.  They  sub- 
mitted that  the  Plaintiff  exactly  answered  the  terms  of  description  contained  in  the 
codicil,  and  that  the  Court  would  not  be  inclined  to  put  such  a  construction  on  the 
words  as  to  make  the  gift  void  for  remoteness.  They  cited  and  commented  on, 
Spmcklmq  v.  Eanier  (1  Dick.  344),  Ringrose  v.  Bramlmm  (2  Cox,  384),  Bunlei  v. 
Hopegood  (1  P.  W.  486),  Millar  v.  Turner  (I  Ves.  85),  TFallis  v.  Hodsm  (2  Atk.  115), 
Nanfan  v.  Legh  (7  Taunt.  85),  Lancashire  v.  Lancashire  (5  T.  R.  49),  Clarke  v.  Clarke 
(2  H.  Black.  399),  Uliitelock  v.  Heddmi  (1  Bos.  &  Pul.  243),  Trcnver  v.  Butts  (1  S.  &  S. 
181),  Storrs  v.  Benhmo  (2  Myl.  &  K.  46),  Bmtghton  v.  James  (1  Coll.  26),  Early  v. 
Benhmv  (2  Coll.  342),  Earh/  v.  Middletmi  (14  Beav.  453). 

Mr.  Teed,  and  Mr.  Shebbeare,  for  the  Appellants.  They  contended  that  the 
entire  gift  in  the  codicil  was  void  for  remoteness  :  there  was  nothing  to  shew  that 
[394]  the  testator  meant  to  confine  it  to  the  children  of  his  then  born  nephews,  and 
thus  there  was  no  limitation  of  the  class  of  legatees.  The  necessity  of  applying  the 
rule  as  to  remoteness  was  shewn  by  the  fact,  that  it  would  be  impossible  for  the 
executors  to  deal  with  the  case  of  one  individual  singly  and  pay  his  legacy,  because 
they  would  not  know  whether  they  had  sufficient  funds.  The  words  "  may  "  used  in 
the  clause  clearly  indicated  futurity,  and  had  been  so  treated  by  all  the  Judges 
before  whom  the  case  had  come.  If  the  Plaintiff  was  to  be  considered  as  born  at  the 
date  of  the  codicil,  it  was  impossible  to  say  that  he  fell  within  the  description.  They 
cited,  and  commented  on,  Pctrter  v.  Fox  (6  Sim.  485),  Doe  v.  Hallett  (1  M.  &  S.  124), 
Boughto-n  v.  James  (1  Coll.  26). 

[The  Lord  Ch.\ncellor  drew  attention  to  the  cases  of  Leake  v.  Rohinsm  (2  Mer. 
363),  and  Lord  Dungannm  v.  Smith  (12  Cl.  &  Fin.  546).] 

Mr.  Willcock  replied. 

The  Lord  Chancellor  at  the  conclusion  of  the  argument,  intimated  an  opinion. 
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that  qnaatnque  vur,  whether  as  a  child  in  esse  at  the  death  of  the  testator,  or  as  not 
horn  until  after  the  date  of  the  codicil,  the  Plaintiff  would  be  entitled,  but  at  the 
same  time  expressed  some  doubt  as  to  the  correctness  of  the  holding  of  Sir  J.  Leach 
confining  the  gift  to  children  born  in  the  testator's  lifetime.  His  Lord.ship  referred 
also  to  the  Appellant's  argument  on  the  question  of  remoteness,  and  observed  that  he 
was  not  aware  that  the  rule  applicable  to  the  case  of  the  gift  of  a  gross  fund  dis- 
tributable between  persons  forming  a  class  some  of  whom  might  be  within  and  some 
beyond  the  limits  allowed  by  law,  had  been  [395]  extended  to  the  gift  of  distinct 
legacies  to  a  number  of  persons.  His  Lordship  said  that  he  would  look  into  the 
authorities  and  dispose  of  the  matter  at  a  future  day. 

June  8.  The  Lord  Chancellor.  I  was  perfectly  prepared  to  dispose  of  this 
case  three  months  ago,  but  was  told  that  the  point  was  very  much  the  same  as  that 
raised  in  Gooch  v.  Gooch  (3  De  G.  M.  &  G.  366),  and  that  the  parties  therefore  wished 
the  matter  to  stand  over  until  the  case  was  disposed  of,  thinking  it  might  have  a 
material  bearing  upon  the  present  question.  I  confess  however  that  this  appears 
to  me  to  be  a  perfectly  clear  case,  and  to  be  independent  of  any  decision  in  Gooch 
v.  Gooch. 

The  question  arises  upon  a  clause  in  a  codicil  which  is  in  these  words, — "  Item. 
I  direct  my  executors  to  pay  by  and  out  of  my  personal  estate  exclusively  the  sum 
of  £500  a-piece  to  each  child  that  may  be  born  to  either  of  the  children  of  either  of 
ray  brothers  lawfully  begotten  to  be  paid  to  each  of  them  on  his  or  her  attaining  the 
age  of  twenty-one  years  without  benefit  of  survivorship."  This  is  a  money  legacy  to 
each  child  of  any  nephew  the  te.stator  had  or  might  have.  The  testator  had  brothers 
living,  but  there  might  be  legacies  too  remote,  because  the  gift  included  legacies  to 
children  of  a  child  not  yet  born. 

The  bill  was  filed  twenty  or  thirty  years  ago ;  and  the  cause  was  heard  before 
Sir  John  Leach.  The  argument  then  was,  that  the  gift  was  too  remote,  but  Sir  John 
Leach  thought  that,  according  to  the  true  construction  of  the  clause  children  born 
in  the  lifetime  of  the  testator  were  meant,  and  therefore  he  said  the  gift  could  not  be 
too  remote,  for  it  only  let  in  children  that  [396]  might  be  born  between  the  date  of 
the  will  and  the  death.  A  decree  was  accordingly  made  declaring  that  the  children 
in  esse  only  at  the  time  of  the  death  of  the  testator  were  entitled  to  the  legacies,  and 
it  was  referred  to  the  Master  to  inquire,  &c.  The  Master  found  that  the  Plaintifi' 
was  in  esse  in  this  sense,  namely  that  the  testator  died  in  October  and  the  Plaintiff 
was  born  six  months  afterwards ;  and  I  think  he  was  so.  The  question  then  is 
whether  he  is  entitled  ;  I  am  of  opinion  that  he  certainly  is,  for  he  was  a  child  in  esse 
within  the  meaning  put  upon  the  clause  by  Sir  John  Leach. 

There  are  three  ways  in  which  this  gift  might  be  interjireted  :  it  might  mean 
children  that  were  in  esse  at  the  date  of  the  will ;  it  might  mean  children  that  might 
come  into  esse  in  the  lifetime  of  the  testator ;  and  it  might  mean  children  born  at  any 
time.  I  own  it  seems  to  me  that  this  gentleman  is  entitled  quacunque  vid.  If  it  was 
to  the  children  then  in  being,  he  would  I  think  be  probably  within  the  meaning  of 
such  description ;  but  if  it  was  to  children  to  come  in  esse  in  his  lifetime  and  after- 
wards to  be  born,  it  seems  to  me  that  a  child  in  ventre  sa  mire  at  the  death  of  the 
testator  was  a  child  "  hereafter  to  be  born  "  within  the  meaning  of  the  provision. 

The  rule  that  makes  a  limitation  of  this  kind  mean  children  at  the  death  of  the 
testator  is  one  of  convenience  :  a  line  must  be  drawn  somewhere,  otherwise  the  dis- 
tribution of  the  testator's  estate  would  be  stopped,  and  executors  would  not  know 
how  to  act ;  but  that  rule  of  convenience  cannot  be  applied  to  exclude  a  child 
certainly  within  the  meaning  of  the  limitation  in  the  absence  of  any  contrary 
expressed  intention  of  the  testator.  I  think  therefore  that  Sir  John  Leach  was  right, 
supposing  the  interpretation  of  the  will  to  be  [397]  what  I  have  stated,  and  that 
this  child  certainly  comes  within  the  description.  I  must  add  however  that  I  do  not 
say  that  the  gift  was  at  all  remote  if  it  meant  a  child  to  be  born  at  any  time,  because 
this  is  not  the  case  of  a  class  :  it  is  a  gift  of  a  pecuniary  legacy  of  a  particular  amount 
to  every  child  of  every  nephew  which  the  testator  then  had,  or  of  every  nephew  that 
might  be  born  after  his  death,  and  is  therefore  good  as  to  the  children  of  the  nephews 
he  then  had,  and  bad  as  to  the  children  of  nephews  to  be  born  after  his  death. 

It  would  be  a  mistake  to  compare  this  with  Leake  v.  BoUnson  (2  Mer.  363)  and 
other  cases  where  the  parties  take  as  a  class,  for  the  difficulty  which  there  arises  as 
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to  giving  it  to  some  and  not  giving  it  to  others  does  not  apply  here.  The  question 
of  whether  or  not  the  children  of  afterborn  nephews  shall  or  shall  not  take,  has  no 
bearing  at  all  upon  the  question  of  whether  the  child  of  an  existing  nephew  takes  : 
the  legacy  giveti  to  him  cannot  \>e  bad  because  there  is  a  legacy  given  under  a  similar 
description  to  a  person  who  would  not  be  able  to  take  because  the  gift  would  be  too 
remote.  I  give  therefore  no  positive  opinion  upon  the  point  of  remoteness  generally 
in  this  case,  because  I  think  that  (fiariinque  vid,  on  the  construction  of  the  will,  there 
is  nothing  to  justify  the  exclusion  from  taking  of  a  child  who  was  conceived  at  the 
death  of  the  testator  and  born  six  or  seven  months  afterwards.  If  the  words  in 
question  meant  chiklrcn  who  though  not  then  in  existence  should  be  in  existence  at 
the  death,  the  Plaintiff'  was  in  existence  at  the  death  ;  and  if  they  meant  children 
born  at  any  time,  he  was  born  and  must  have  been  born  if  at  all  within  such  a  time 
as  made  his  legacy  not  remote.  I  am  therefore  of  opinion  that  in  any  way  he  is 
entitled. 

[398]     Pearson  v.  Rutter.     Before  the  Lord  Chancellor  Lord  Cranworth. 
May  27,  28,  June.  11,  1853. 

[S.  C.  6  H.  L.  C.  61  ;  2(i  L.  J.  Ch.  473 ;  5  W.  R.  454  ;  1  Eq.  R.  352 ;  1  W.  R.  421. 
Rule  of  construction  followed  in  many  cases,  see  Abbott  v.  Middlefon,  1858,  7  H.  L. 
C.  81  ;  TJiellusson  v.  Kemlleshaia,  1859,  7  H.  L.  C.  459  ;  In  re  Sander's  Trusts,  1866, 
L.  R.  1  Eq.  680;  Meed  v.  Braithwaile,  1871,  L.  R.  11  Eq.  514;  Surtees  v.  Surfees, 
1871,  L.  R.  12  Eq.  405;  JFarinff  v.  Currei/,  1873,  22  W.  R.  150;  Allqood  v.  Blake, 
1873,  L.  R.  8  Ex.  164;  Lmvther  v.  Beniinck,  1874,  L.  R.  19  Eq.  1(59;  Ta!/lar  v. 
Corporatim  of  St.  Helens,  1877,  6  Ch.  D.  270;  Leach  v.  Jai/,  1877,  6  Ch.  D.  498; 
E.t  parte  IFalton,  1881,  17  Ch.  D.  751  ;  Caledonian  Railwat/  Compami  v.  North  British 
Railway  Company,  1881,  6  App.  Cas.  131  ;  Rhodes  v.  Rhodes,  1882,  7  App.  Cas.  204  ; 
Spicer  v.  Metropolitan  Board  of  Wwks,  1882,  22  Ch.  D.  148.  Cf.  In  re  Chant  [1900], 
2  Ch.  345.] 

Estates  H.  and  S.  were  devised  to  trustees  upon  trust  for  R.  W.  and  the  heirs  of  his 
body,  but  in  case  he  should  die  under  the  age  of  twenty-one  and  without  issue  as 
to  estate  H.  for  A.  W.  and  the  heirs  of  her  body,  but  in  case  she  should  die  under 
the  age  of  twenty-one  and  without  issue  upon  such  and  the  same  trusts  as  were 
thereinafter  declared  concerning  estate  S. ;  and  if  R.  W.  should  die  under  the  age 
of  twenty-one  and  without  issue  as  to  estate  S.  for  the  testator's  son  and 
daughter-in-law  for  their  lives,  "and  subject  to  the  trusts  hereinbefore  thereof 
declared  "  estate  S.  was  ultimately  devised  to  other  persons.  R.  W.  and  A.  W. 
both  attained  twenty-one  but  died  without  issue.  Held,  approving  of  the  decision 
in  Doe  v.  Jessep,  12  East,  288,  as  opposed  to  that  in  Brownsioord  v.  Edwards,  2  Ves. 
242,  that  the  double  contingency  not  having  happened,  there  was  an  intestacy 
as  to  estate  H.,  but  that  the  ultimate  devise  as  to  estate  S.  took  effect. 

This  was  an  appeal  by  the  Plaintiffs  from  a  decree  of  the  ViceChancellor  Turner 
pronounced  on  the  6th  December  1852,  and  whereby  the  bill  was  dismissed. 

Richard  Watson,  the  testator  in  the  cause,  by  his  will  bearing  date  the  25th 
August  1817,  devised  his  farm  and  messuages  at  Stainton  and  Hemlington,  to  Robert 
Watson  Darnell  and  Watson  Chapman,  their  heirs  and  assigns  for  ever,  upon  trust 
to  raise  annuities  and  a  sum  of  £2000  for  the  benefit  of  his  granddaughter,  "and 
subject  to  the  trusts  aforesaid  all  the  premises  hereinbefore  devised  shall  be  in  trust 
for  my  grandson  Robert  Watson  and  the  heirs  of  his  body,  but  in  case  he  shall  die 
under  the  age  of  twenty-one  years  and  without  issue  my  said  messuage  or  dwelling- 
house  and  farm  at  Hemlington  aforesaid  and  my  said  six  messuages  or  cottages  at 
Stainton  aforesaid  (subject  to  the  trusts  hereinbefore  thereof  respectively  declared) 
shall  be  in  trust  for  my  granddaughter  Ann  Watson  and  the  heirs  of  her  body,  but 
in  case  she  shall  die  under  the  age  of  twenty-one  years  and  without  issue  the  said 
last-mentioned  premises  shall  be  upon  such  and  the  same  trusts  as  are  hereinafter 
declared  concerning  my  said  messuage  or  dwelling-house  and  farm  at  Stainton  afore- 
said, and  I  declare  and  direct  that  if  my  said  grandson  Robert  Watson  shall  die 
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under  [399]  the  age  of  twenty-one  years  and  without  issue  then,  and  in  that  case  the 
said  Kobert  Watson  Darnell  and  Watson  Chapman  their  heirs  and  assigns  shall  stand 
and  be  seised  of  my  said  messuage  or  dwelling-house  at  Stainton  aforesaid  and  the 
said  farm  at  Stainton  aforesaid  now  in  the  occupation  of  the  said  John  Sherwood, 
upon  the  trusts  following  (that  is  to  say)  in  trust  to  pay  the  rents  issues  and  profits 
of  the  same  premises  to  or  for  the  use  of  my  said  son  Kichard  AVatson  for  and  during 
his  natural  life  at  the  same  times  and  in  like  maimer  and  subject  to  the  same 
restrictions  control  and  determination  as  are  hereinafter  mentioned  or  declared  of  or 
concerning  the  said  annuity  or  yearly  sum  of  £60  hereby  provided  for  him  as  afore- 
said, and  from  and  after  his  decease  or  other  sooner  determination  of  his  life  interest 
therein  in  trust  to  pay  the  same  rents  issues  and  profits  unto  my  said  daughter-in-law 
Mary  Watson  during  her  life  if  she  shall  so  long  continue  the  widow  of  the  said 
Kichard  Watson,  and  subject  to  the  trusts  hereinbefore  thereof  declared  the  said 
messuage  and  farm  at  Stainton  aforesaid  shall  be  in  trust  for  my  grandson  William 
Darnell  and  the  said  Kobert  Watson  Darnell  and  my  granddaughter  Elizabeth 
Darnell  in  equal  shares  as  tenants  in  common  their  respective  heirs  and  assigns  for 
ever." 

The  testator  died  in  1817.  The  following  account  of  the  state  of  his  family  at 
the  time  of  his  death,  and  at  the  date  of  the  institution  of  this  suit,  will  be  useful. 
He  had  been  twice  married  ;  by  his  first  marriage  he  had  three  children,  all  of  whom 
predeceased  him,  but  one  of  these  Margaret  died  in  1789  leaving  two  children 
Elizabeth  and  Robert  Darnell,  the  latter  died  in  1829  leaving  issue  Robeit  Mowbray 
Darnell  one  of  the  Defendants.  By  his  second  wife  who  died  in  1817  the  testator 
had  one  son  Richard  Watson  who  died  in  1844  leaving  one  son  Robert  and  one 
daughter  Anne,  the  [400]  former  of  whom  died  in  1848  without  issue  and  without 
having  barred  the  estate  tail,  but  having  attained  the  age  of  twenty-one  years,  and 
having  devised  all  his  estates  to  his  sister  Anne.  She  died  in  1849  without  issue, 
but  having  attained  twenty-one  and  having  by  her  will  devised  in  like  manner  to  the 
Plaintifls  William  Pearson  and  William  Hill.  The  case  made  by  the  bill  was  that 
the  limitations  in  the  testator's  will  in  favour  of  his  grandson  Robert  had,  in  the 
events  which  had  happened,  become  inoperative,  and  that  the  reversion  in  fee, 
expectant  on  the  determination  of  the  particular  estate  in  Robert,  had  consequently 
vested  in  Richard  Watson,  and  from  him  descended  upon  Robert.  The  Vice- 
Chancellor  dismissed  the  bill,  being  of  opinion  that  the  last  clause  of  the  will 
beginning,  "subject  to  the  trusts  hereinbefore  thereof  declared,"  overrode  all  the 
previous  limitations,  and  that  inasmuch  as  Robert  Watson  had  not  barred  the  estate 
tail,  all  the  estates  mast  go  in  accordance  with  the  ultimate  devise. 

From  that  decree  the  Plaintiffs  now  appealed  to  the  Lord  Chancellor. 

Mr.  Rolt  and  Mr.  Faber  for  the  Appellants.  The  first  point  to  be  arrived  at  in 
the  construction  of  this  will  is  to  ascertain  what  was  the  general  intention  of  the 
testator.  It  is  clear  that  he  intended  to  give  an  estate  tail  to  his  grandson  Robert ; 
the  subsequent  gift  over  is  only  to  take  effect  in  the  event  of  his  death  under  twenty- 
one  and  without  issue.  Doe  d.  Usher  r.  Jessep  (12  East,  288).  In  the  case  of  Davis 
V.  Norton  (2  P.  W.  390  ;  S.  C.  Fearne,  Cont.  Rem.  236),  the  double  contingency  was 
held  to  override  all  the  limitations,  though  the  second  devise  had  reference  only  to 
one  of  such  contin-[401]-gencies  and  in  Doe  d.  IVatson  v.  Shipphard  (Dougl.  75)  a 
single  contingency  was  held  to  extend  to  all  limitations  in  the  will.  The  case  of 
LetldeuUier  v.  Traci/  (3  Atk.  774)  maj'  probably  be  relied  upon  by  the  other  side,  but 
that  is  only  an  authority  to  shew  that  where  there  is  a  devise  for  a  special  jjurpose 
it  does  not  follow  that  every  subsequent  limitation  shall  be  necessarily  dependent  on 
that  purpose  ;  besides  in  that  case  the  word  "item  "which  prefaced  the  subsequent 
limitation  was  held  to  be  indicative  of  a  fresh  departure,  irrespective  of  the  previous 
contingency.  They  also  referred  to  Holmes  v.  Cradock  (3  Ves.  317)  and  to  the 
observations  of  Lord  Eldon  in  Mood)/  v.  JFalters  (16  Ves.  283 ;  see  p.  297). 

Mr.  Walker  and  Mr.  Robson,  for  the  Defendant  R.  M.  Darnell,  in  support  of  the 
Vice-Chancellor's  decree. 

We  submit  that  the  contingencies  only  applied  to  the  limitations  to  which  they 
were  immediately  annexed,  and  not  to  the  estate  devised  to  the  Darnells,  which  was 
a  perfectly  independent  devise :  Napper  v.  Sanders  (Hutton,  118),  Lethieullier  v.  Tracy 
(3  Atk.  774),  Bradford  v.  Folei/  (Doug.  63),  Hmirni  v.  IVhittaker  (1  T.  R.  346).     Accord- 
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ing  to  the  Plaintiffs'  construction,  if  the  son  had  died  immediately  after  attaining 
twenty-one  without  issue,  there  would  have  been  a  clear  intestacy,  the  result  of  which 
■would  have  been  that  the  estate  would  have  gone  to  the  very  person  to  whom  the 
testator  had  limited  an  estate  for  life  only. 

The  condition  is  clearly  disjunctive,  and  not  copulative,  and  the  word  "  and  "  must 
be  read  "or:"  Broumswanl  v.  Edtvards  (2  Ves.  243). 

[402]  The  Solicitor-Genekal  and  Mr.  E.  F.  Smith,  for  the  Defendants  John 
Orey,  Thos.  T.  Trevor,  and  Catherine  Darnell,  the  devisees  of  William  Darnell,  also 
in  support  of  the  Vice-Chancellor's  decree. 

This  is  one  of  those  cases  where  the  remainder  is  limited  in  words  which  seem  to 
import  a  contingency,  though  in  fact  they  mean  no  more  than  would  have  been 
implied  without  such  words  :  Boraston's  case  (3  Rep.  19,  a.),  Fearne,  Cont.  Rem.  241-2. 

The  words  "  and  without  issue  "  are  mere  surplusage,  and  may  be  dispensed  with 
•even  upon  the  Plaintiffs'  construction.  Admitting,  however,  for  the  sake  of  argument, 
that  the  words  do  denote  a  double  contingency,  and  that  all  the  subsequent  limita- 
tions are  executor}^,  yet  there  is  no  rule  more  firmly  established  than  that  whatever 
■can  take  effect  as  a  remainder  is  not  to  be  construed  as  an  executory  limitation.  The 
words  "  subject  to  the  trusts  hereinbefore  thereof  declared "  are  strictly  technical, 
and  embrace  all  the  anterior  limitations. 

The  Lord  Chancellor  referred  to  Phipps  v.  Ackers  (9  CI.  &  Fin.  583). 

Mr.  Chandless,  for  the  Defendant  Elizabeth  DarneH,  cited  Luxford  v.  Cheeke  (3 
Lev.  125),  Fearne,  Cont.  Rem.  239,  Butler's  note  to  Fearne,  p.  7  ;  Doo  v.  Brabant 
(3  B.  C.  C.  393),  Pearsall  v.  Simpsmi  (15  Ves.  29). 

Mr.  Hale,  for  the  trustees. 

Mr.  Rolt,  in  reply. 

The  authority  of  Brmmswm-d  v.  Edwards  (2  Ves.  243),  so  far  [403]  as  it  is  incon- 
sistent with  the  later  decision  of  the  Court  of  King's  Bench  in  Doe  v.  Jessep  (12  East, 
288),  must  be  treated  as  overruled.  It  may  be  observed  that  in  the  case  of  Brown- 
sword  V.  Edivards  (2  Ves.  243),  the  will  was  construed  by  the  event  in  favour  of  a 
daughter,  who,  without  such  a  construction  as  there  put  on  the  word  "and,"  would 
have  been  left  without  any  provision. 

May  28.  The  Lord  Chancellor.  I  have  a  very  strong  opinion  in  this  case  : 
as  at  present  advised,  the  decree  appears  to  me  to  be  partly  right  and  partly  wrong, 
but  in  deference  to  the  very  learned  Judge  whose  decision  is  now  under  review,  I 
.shall  take  a  little  more  time  to  consider  before  I  finally  dispose  of  this  appeal.  I 
will  however  shortly  state  my  present  views  on  the  subject. 

The  first  question  which  arises  is  as  to  the  meaning  of  the  limitation  over,  after  the 
gift  to  the  grandson  Robert  in  tail.  The  language  is  this,  "  subject  to  the  trusts  afore- 
said," that  is,  the  trusts  for  providing  for  legacies  and  other  things, — "  All  the  said 
premises  hereinbefore  devised  shall  be  in  trust  for  my  grandson  Robert  Watson  and 
the  heirs  of  his  body  :  "  that  gives  him  an  estate  tail ;  "  but  in  case  he  shall  die  under 
the  age  of  twenty-one  years,  and  without  issue,"  then  certain  provisions  are  made. 
The  contention  on  the  part  of  the  Respondents  has  been,  that  it  means  only  in  case 
he  dies  without  issue  ;  if  that  be  so,  it  solves  all  difficulties,  and  then  the  limitations 
will  embrace  both  the  Hemlington  and  Stainton  estates.  But  is  that  so?  If  the 
ulterior  devise  had  been  expressly  dependent  on  the  single  contingency  of  the  grand- 
son's dying  without  issue,  the  contention  of  the  Respondents  would  have  of  course 
[404]  prevailed  ;  but  the  words  are,  "in  case  he  shall  die  under  the  age  of  twenty- 
one  years  and  without  issue."  It  was  argued  on  the  authority  of  Lord  Hardwicke, 
in  the  case  of  Brownswoi'd  v.  Edwards  (2  Ves.  243),  that  whether  the  word  "and"  be 
changed  into  and  read  as  "  or  "  or  not,  the  words  "  under  the  age  of  twenty-one 
years  "  are  to  be  regarded  as  having  no  operation.  It  is  true  on  the  one  hand  there 
is  the  very  high  authority  of  Lord  Hardwicke  for  such  a  construction,  and  on  the 
other  hand  there  is  the  case  of  Doe  v.  Jessep  (12  East,  288),  in  which  the  Court  of 
King's  Bench,  consisting  at  that  time  of  Lord  Ellenborough,  Mr.  Justice  Le  Blanc, 
and  Mr.  Justice  Bayley,  having  a  similar  question  before  them,  and  having  the  case 
of  Brownsioord  v.  Edwards  brought  to  their  attention,  expressed  a  contrary  opinion. 
Lord  Ellenborough,  referring  to  that  case,  in  substance  said  Lord  Hardwicke's 
authority  is  very  high,  but  there  is  an  appeal  even  from  Lord  Hardwicke  to  common- 
sense,  and  if  the  rule  of  construction  giving  effect  as  far  as  possible  to  all  the  words 
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that  are  used  by  a  testator  is  to  be  regarded,  on  what  principle  are  particular  words 
to  be  rejected  ?  The  Court  of  King's  Bench  accordingly  refused  to  adopt  the  con- 
struction which  involved  the  rejection  of  the  very  words  now  before  me,  and  I  am 
not  aware  that  the  decision  in  Doe  v.  Jessep  (12  East,  288)  has  ever  been  questioned. 
If  it  has  not,  I  might  be  doing  as  much  injury  perhaps  by  acting  on  Loid  Hard- 
wicke's  authority  as  I  should  do  by  acting  against  it  if  there  was  no  such  decision  as 
that  of  Doe  v.  Jessep  (12  East,  288).  In  all  cases  of  this  nature,  although  a  decision 
may  have  crept  in  per  incuriain,  the  difficulty  is  in  acting  in  opposition  to  it,  because 
it  is  impossible  to  say  what  settlements  or  arrangements  may  have  been  made  on  the 
faith  of  such  a  decision.  Lord  Hardwicke's  decision  was  in  the  year  [405]  1750, 
and  the  decision  of  the  Court  of  King's  Bench  was  pronounced  about  sixty  years 
afterwards,  and  now  upwards  of  forty  years  have  elapsed  since  that  decision.  If  I 
am  to  choose  between  the  two  authorities,  I  think  that  the  later  decision  is  that 
which  every  person  not  a  lawyer  would  say  is  the  correct  one,  and  that  it  is  more  in 
accordance  with  the  sound  rule  in  the  construction  of  wills  of  giving  effect  to  the 
plain  sense  of  the  words  used.  I  cannot  attribute  weight  to  the  argument  that  has 
Iteen  addressed  to  me  by  the  counsel  for  the  Respondents,  that  though  the  words 
dying  under  twenty-one  seemed  to  import  a  contingency,  yet  that  in  reality  they 
only  denoted  the  period  at  which  the  estate  was  to  vest.  The  decision  of  the  Vice- 
Chaucellor  did  not  turn  upon  that ;  he  considered,  as  I  do,  that  the  limitation  was  in 
case  the  grandson  should  die  under  the  age  of  twenty-one  years  and  without  issue  ; 
and  therefore,  although  the  grandson  died  without  issue,  yet,  after  having  attained 
the  age  of  twenty-one,  the  limitation  over  in  such  an  event  did  not  happen,  but  he 
thought  that  the  effect  of  the  subsequent  clause,  "  subject  to  the  trusts  hereinbefore 
thereof  declared,"  was  broad  enough  to  include  all  the  anterior  limitations. 

That  being  so,  the  question  is,  how  are  these  several  estates  to  go  ?  With  regard 
to  Stainton  I  have  in  the  course  of  the  argument  had  some  little  doubt,  but  my 
present  strong  impression  is  that  the  decision  of  the  Vice-Chancellor  is  perfectly  right 
upon  that  branch  of  the  will. — His  Lordship  here  read  the  words  of  the  will  and 
proceeded. — It  remains  then  to  be  considered,  with  respect  to  the  Hemlington  estate, 
whether  the  clause  in  the  will,  limiting  that  estate  on  certain  events  to  go  as  the 
Stainton  estate,  is  governed  by  the  ultimate  limitation,  so  that  the  Hemlington  estate 
shall  be  included  in  the  ultimate  devise  applied  to  the  Stainton  estate.  Al-[406]- 
though  in  the  course  of  the  argument  I  have  entertained  some  doubts  upon  that 
portion  of  the  will,  yet  upon  the  whole  my  strong  impression  is  that  the  ultimate 
limitation  does  not  necessarily  govern  that  clause.  It  may  be  that  the  testator 
contemplated  that  the  former  trusts  were  contingent  only  on  the  grandson's  dying 
without  issue,  and  that  this  last  clause  would  override  all  the  former  limitations  ;  it 
may  be  (which  is  by  far  the  most  probable  supposition)  that  he  knew  nothing  at  all 
about  it.  The  will  is  very  inartificially  prepared  by  some  professional  adviser,  and 
the  construction  which  must  be  put  on  the  words  in  all  probability  will  not  carry 
into  effect  the  testator's  real  intention  ;  but  that  of  course  is  mere  matter  of  specu- 
lation. Looking,  however,  to  the  language  used,  I  do  not  see  anything  necessarily 
to  connect  the  ultimate  limitation  with  the  former.  I  read  the  clause — "  I  direct 
that  if  my  grandson  shall  die  under  the  age  of  twenty-one  years  and  without  issue 
then  and  in  that  case  the  trustees  shall  stand  possessed  of  the  Stainton  estate  on  the 
trusts  following  "  to  mean  the  trusts  next  following — that  is  to  say,  as  to  that  estate 
he  makes  provision  for  his  son  and  daughter-in-law,  and  (their  issue  being  out  of  the 
question)  he  then  stops  and  breaks  off,  by  introducing  the  words  "  subject  to  the 
trusts  hereinbefore  thereof  declared,"  which  I  think  should  be  read  independently  of 
the  former  clause,  upon  the  same  principle  that  in  the  case  of  Lefhieullier  v.  Tract/ 
(3  Atk.  774)  the  "item"  clause  was  treated  as  a  fresh  departure,  and  a  start  upon  a 
new  disposition.  The  ultimate  limitation  amounts  therefore  to  a  declaration  of  trust 
as  to  the  Stainton  estate  only,  subject  to  every  preceding  trust  that  had  affected  that 
estate.  This  view  is  supported  by  the  fact  that  exactly  the  same  words  are  used  in 
the  first  declaration  of  trust  as  to  the  Hemlington  estate  after  the  death  of  Robert 
Watson  under  [407]  twenty-one  and  without  issue,  and  which  limitation  is  clearly 
applicable  to  the  Hemlington  estate  only.  In  the  same  way  I  think  that  the  ultimate 
limitation  as  to  the  Stainton  estate  must  be  read  as  a  limitation  applicable  to  the 
Stainton  estate  only,  and  intended  to  refer  to  the  trusts  immediately  preceding,  and 
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which  had  not  been  before  fully  declared  as  to  that  estate.  What  then  is  the  result 
with  respect  to  the  Hemlington  estate,  both  Kobert  and  Anne  "Watson  having  died 
without  issue,  but  both  having  attained  twenty-one  1  I  am  inclined  to  think,  as  I 
have  already  suggested,  that  the  testator,  in  the  events  which  have  happened,  intended 
both  estates  should  go  together ;  but  that  is  mere  conjecture,  and  there  is  no  course 
which  in  my  opinion  the  Court  ought  to  pursue  more  strictly  than  that  of  repudiating 
the  notion  of  construing  wills  only  by  considering  what  a  testator  might  have  intended 
bv  the  language  he  has  used.  It  leads  to  the  loosest  way  of  framing  testamentary 
instruments,  and  may  freijuently  be  the  means  of  defeating  the  intention  in  the  teeth 
of  words  correctly  used  for  expressing  that  intention.  This  Court  cannot  know  the 
motives  by  which  a  testator  has  been  actuated,  and  the  only  safe  course  is,  to  see 
what  is  the  reasonable  construction  of  the  words  he  has  employed.  With  respect 
then  to  the  Hemlington  estate  he  has  declared  that  in  case  his  grandson  and  grand- 
daughter should  die  under  the  age  of  twenty-one  years  and  without  issue  (events 
which  did  not  happen)  then  that  estate  should  go  and  be  upon  the  same  trusts  as 
wore  subsequently  declared  concerning  the  Stainton  estate.  He  says  nothing  more 
as  to  the  Hemlington  estate ;  it  is  not  carried  over ;  unless  I  am  to  hold  that  the 
words  importing  the  double  contingency  are  to  be  read  in  the  same  way  as  in 
BroicnmcDi-d  v.  Edwards  (2  Ves.  243),  a  construction  which  I  am  not  disposed  to  [408] 
adopt.  It  may  in  all  probability  have  been  a  mere  lapse  on  the  part  of  the  testator  ; 
he  may  on  the  other  hand  have  had  the  very  events  which  have  happened  in  his 
\-iew  when  he  framed  his  will,  which  is  more  iraprobaljle  ;  I  cannot,  however,  speculate 
about  such  matters.  He  has  framed  his  will  in  language  which  admits  of  no  doubt 
as  to  its  construction,  and  that  being  so  I  think  the  Vice-Chancellor  was  wrong  in 
treating  the  Hemlington  estate  as  coming  under  the  same  category  of  trusts  as  those 
affecting  the  Stainton  estate. 

I  shall  finally  dispose  of  this  case  in  a  few  days,  and  unless  I  should  in  the 
meantime  see  any  reason  to  modify  my  present  opinion  the  decree  of  the  Vice- 
Chancellor  must  be  varied  in  conformity  with  the  judgment  I  have  now  expressed. 

June  11.  The  Lord  Chancellor  observed,  that,  on  reconsidering  the  case  he 
remained  of  the  same  opinion  as  that  which  he  had  expressed  at  the  conclusion  of  the 
argument. 

[409]  In  the  Matter  of  Edward  Dale  Collinson,  a  Person  of  Unsound  Mind ; 
and  In  the  Matter  of  The  Trustee  Act,  1850.  Collinson  v.  Collinson. 
Before  the  Lord  Chancellor  Lord  Cranworth.     March  16,  July  16,  1853. 

[See  BenMt  v.  Bennet,  1879,  10  Ch.  D.  478.] 

Lands  bought  by  a  father  in  the  name  of  his  son  held  under  the  circumstances  of  the 
case  not  to  amount  to  an  advancement ;  but  the  Lord  Chancellor  declined  to  make 
an  order  to  that  effect  on  the  petition  of  the  father,  though  the  petition  was 
founded  on  the  certificate  of  the  Master  under  the  38th  section  of  the  Trustee  Act, 
1850. 

The  petition  was  presented  by  John  Collinson,  the  father  of  the  lunatic,  and  it 
prayed  the  appointment  of  a  person  to  convey  and  surrender  to  a  trustee  for  the 
Petitioner  certain  copyhold  and  freehold  lands,  which  had  been  purchased  by  him  in 
the  name  of  his  son,  the  lunatic,  in  whom  the  legal  estate  was  then  vested. 

The  petition,  which  came  on  to  be  heard  on  the  16th  March  1853,  stated  that,  in 
pursuance  of  the  power  conferred  on  the  Master  by  the  38th  section  of  the  Trustee 
Act,  1850  (13  &  14  Vict.  c.  60),  he  had  certified  that,  by  the  customs  of  the  manor  of 
Soulby  and  of  other  adjoining  manors  in  the  county  of  Westmoreland,  the  lands  of 
customary  tenure  in  such  manors  were  liable  to  heavy  fines  on  the  death  of  the  lord, 
and  on  death  or  alienation  by  the  tenant  or  owner;  that,  prior  to  the  1st  January 
1838,  the  lands  of  customary  tenure  within  the  said  manor  could  not  be  disposed  of 
by  will,  and  in  order  to  enable  an  owner  of  such  lands  to  obtain  a  disposing  power 
by  will  over  such  lands,  and  to  enable  him  to  create  any  trust  of  such  lands,  it  was 
necessary  to  convey  such  lands  to  a  trustee,  and  such  trustee  to  be  admitted  a  tenant 
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upon  the  Court  rolls,  and  that,  upon  his  admittance  a  fine  would  become  due  to  the 
lord,  and  in  such  case  also  it  would  be  necessary  for  the  trustee  again  to  convey  to 
the  person  entitled  to  the  lands,  when  another  fine  would  also  become  due  to  the 
lord  ;  and  that  [410]  in  all  cases  of  conveyance  of  lands  to  a  trustee,  the  trusts  must 
be  declared  by  a  separate  deed,  declaring  such  trusts,  the  customs  of  the  said  manors 
being  that  no  trusts  were  allowed  to  be  declared  in  the  same  deed  by  which  such 
customary  lands  were  conveyed,  the  only  mode  of  conveyance  allowed  in  that  manor 
being  a  certain  deed,  resembling  in  form  most  nearly  a  bargain  and  sale  strictly 
worded,  and  in  form  according  to  the  custom  theretofore  used  in  passing  such 
customary  lands,  without  any  trust  being  expressed  in  such  deed  of  bargain  and 
sale ;  that  such  had  been  the  invariable  practice  of  conveyancers  in  preparing  deeds 
upon  alienation  of  customary  lands  in  that  manor;  that,  in  the  years  1831  and  1835, 
the  said  John  Collinson  agreed  to  purchase  on  his  own  behalf  certain  separate 
tenements  and  lands  in  the  said  manor  of  Soulby  from  several  different  separate 
owners,  the  chief  part  of  which  lands  were  of  customary  tenure,  but  part  were  of 
freehold  tenure,  intermixed  with  the  customary  in  such  a  manner  as  to  render  it 
difficult  to  define  the  precise  boundaries  of  such  tenure,  and  so  that  they  could  not 
be  separated  without  great  trouble  and  expense,  and  the  same  were  conveyed  by  the 
several  assurances  thereinafter  mentioned  ;  that,  at  the  time  of  making  such  purchases 
the  said  John  Collinson  had  several  children,  and  being  desirous  of  obtaining  a  power 
of  disposition  by  will  over  such  purchased  customary  lands,  and  to  save  the  expense 
of  fines  to  the  lord  of  the  said  manor,  the  same  were  conveyed  by  the  direction  of 
the  said  John  Collinson  to  the  said  Edward  Dale  Collinson,  a  son  of  the  said  John 
Collinson,  upon  trusts  which  were  to  be  declared  by  him  by  a  separate  deed,  according 
to  the  custom  of  the  said  manor,  being  trusts  absolutely  in  favour  and  for  the  sole 
benefit  of  the  said  John  Collinson  ;  that  by  four  several  indentures  of  lease  and 
release,  and  bargain  and  sale,  or  custo-[411]-mary  conveyance,  dated  respectively  the 
19th  and  20th  April  1831,  the  21st  and  22d  April  1831,  the  17th  June  1831,  and  the 
6th  July  1831,  and  expressed  to  be  made  by  the  several  persons  therein  respectively 
mentioned  of  the  one  part,  and  the  said  Edward  Dale  Collinson  of  the  other  part,  in 
consideration  of  certain  several  sums  of  money  therein  respectively  expressed  to  be 
paid  by  the  said  E.  D.  Collinson  to  the  several  persons  therein  respectively  mentioned, 
all  those  the  several  freehold  and  customary  messuages,  lands,  tenements,  and 
hereditaments  comprised  in  the  said  several  indentures,  and  therein  respectively 
described,  with  their  respective  appurtenances,  were  respectively  granted,  appointed, 
released,  surrendered,  and  confirmed  unto  the  said  E.  D.  Collinson  and  his  heirs  in 
the  manner  therein  respectively  mentioned,  upon  such  trusts  nevertheless  as  to 
certain  of  the  said  hereditaments  and  to  and  for  such  uses,  ends,  intents,  and  purposes 
as  should  thereafter  be  particularly  mentioned  and  declared  of  and  concerning  the 
same  respectively  in  and  by  four  several  indentures  of  declaration  of  trust  which  were 
intended  to  be  made  between  the  said  E.  D.  Collinson  of  the  one  part,  and  the  said 
J.  Collinson  of  the  other  part;  that  the  said  D.  Collinson  was  on  the  17th  June  1831 
and  29th  July  1831  admitted  tenant  of  the  said  manor  of  Soulby,  according  to 
the  custom  of  the  said  manor,  for  or  in  respect  of  the  said  several  customary 
hereditaments  respectively  comprised  in  the  said  four  several  indentures ;  that  the 
whole  of  the  said  several  sums  of  money  in  the  said  four  last-mentioned  indentures 
respectively  expressed  to  be  the  consideration  for  the  said  several  purchases  were 
paid  by  the  said  J.  Collinson  exclusively  out  of  his  own  proper  money,  and  that  no 
part  of  the  said  several  sums  of  money  were  the  money  of  or  belonging  to  the  said 
E.  D.  Collinson,  and  that  he,  the  said  E.  D.  Collinson,  had  no  right  or  interest  in  the 
[412]  said  several  sums  of  money  ;  that,  at  the  time  the  said  several  conveyances 
were  made  as  aforesaid  to  the  said  E.  D.  Collinson,  he,  the  said  E.  D.  Collinson,  was 
an  infant  of  eighteen  years  or  thereabouts ;  that  it  was  agreed  and  intended  that  so 
soon  as  the  said  E.  D.  Collinson  should  attain  the  age  of  twenty-one  years  he  would 
execute  a  deed  declaring  the  trusts  upon  which  he  held  the  said  hereditaments  and 
premises  to  be  trusts  wholly  in  favour  of  the  said  J.  Collinson,  his  heirs,  appointees, 
and  assigns  ;  that  the  said  E.  D.  Collinson,  previously  to  his  attaining  the  age  of 
twenty -one  years,  namely,  some  time  during  the  month  of  February  1834,  then  being 
an  ensign  in  Her  Majesty's  99th  Regiment  of  Foot,  became  of  unsound  mind,  and 
incapable  of  executing  such  deed  declaring  the  trusts  as  before  mentioned  ;  that  the 

C.  XXIII.— 6 


162  COLLINSON    tK    COLLINSON  3  DE  G.  M.  &  G.  413. 

lunacy  of  the  said  E.  T>.  Collinson  was  considered  at  first  to  be  of  a  merely  temporary 
character,  and  in  consequence  of  such  impression,  by  a  certain  indenture  of  l)argain 
and  sale,  or  customary  conveyance,  dated  the  9th  May  1835,  and  expressed  to  be 
made  between  John  Hutton,  gentleman,  of  the  one  part,  and  the  said  E.  D.  Collinson 
of  the  other  part,  in  consideration  of  the  sum  of  £20,  1 2s.  6d.  therein  expressed  to  be 
paid  to  the  said  John  Hutton  by  the  said  E.  D.  Collinson,  all  those  copyhold 
hereditaments  particularly  described  in  the  now  stating  indenture,  and  comprised 
therein,  with  their  appurtenances,  were  granted,  released,  and  surrendered,  by  the 
said  John  Hutton  unto  the  said  E.  D.  Collinson,  his  heirs  and  assigns,  in  the  manner 
and  subject  to  the  conditions  therein  mentioned,  and  that  the  said  E.  D.  Collinson 
was,  on  the  liSth  June  1S35,  duly  admitted  tenant  of  the  said  manor  of  Soulby, 
according  to  the  custom  thereof,  for  and  in  respect  of  the  said  customary  heredita- 
ments comprised  in  the  said  last-stated  indenture,  and  that  the  whole  of  the  said  sum 
of  £20,  12s.  6d.  [413]  in  the  said  last-mentioned  indenture  expressed  to  be  the 
con.sideration  of  the  said  last-mentioned  purchase  was  paid  by  the  said  J.  Collinson 
out  of  his  own  proper  monies,  and  that  no  part  thereof  was  the  money  of,  or  belonged 
in  any  way  to,  the  said  E.  D.  Collinson,  and  the  said  E.  D.  Collinson  had  no  right  or 
interest  therein  or  thereto,  and  that  the  said  last-mentioned  customary  hereditaments 
were  so  conveyed  as  aforesaid  to  the  said  E.  D.  Collinson  by  the  direction  of  the  said 
J.  Collinson  as  the  same  were  of  very  small  value  and  abutted  on  the  said  other 
hereditaments  as  thereinbefore  stated,  and  for  the  purpose  of  avoiding  as  aforesaid 
the  payment  of  customary  fines  the  said  J.  Collinson  being  under  the  impres.sion  as 
aforesaid  and  believing  that  the  said  E.  D.  Collinson  was  suffering  under  a  temporary 
unsoundness  of  mind  only,  and  the  said  J.  Collinson  intending  to  procure  the  said 
E.  D.  Collinson  on  his  recovery  to  execute  a  deed  declaring  the  trusts  on  which  he 
held  the  hereditaments  conveyed  by  the  said  last-stated  indenture  of  the  9th  May 
1835,  as  well  as  those  expressed  to  have  been  before  conveyed  to  him  as  aforesaid  by 
the  four  previously  stated  indentures ;  that  the  said  E.  D.  Collinson  had  ever  since 
the  month  of  February  1843  continued  and  was  then  of  unsound  mind,  which  had 
lately  assumed  a  permanent  character,  and  that  there  was  then  no  reasonable  hope  or 
expectation  of  his  reason  ever  again  being  restored  to  him,  or  of  his  recovering  such 
infirmity  ;  that  the  said  E.  D.  Collinson  never  took  any  beneficial  interest  whatsoever 
in  the  said  several  hereditaments  and  premises  so  conveyed  and  assured  by  the  said 
five  indentures,  or  any  or  either  of  them,  and  that  there  was  no  power  or  authority 
under  the  same  indentures,  or  any  of  them,  to  appoint  a  new  trustee  or  trustees  in 
his  place  or  stead  ;  that  the  said  J.  Collinson  has  ever  since  the  said  several  purchases 
so  made  by  him  as  aforesaid  been,  and  then  was,  in  the  [414]  possession  of  the  said 
several  hereditaments  and  premises  so  purchased  and  conveyed  as  aforesaid,  or  in 
receipt  of  the  rents  and  profits  arising  therefrom  respectively ;  that  the  said  J. 
Collinson  was  desirous  of  having  under  the  powers  granted  by  the  said  Trustee  Act 
of  1 850,  a  person  appointed  in  the  place  and  stead  and  in  the  name  of  the  said  E.  D. 
Collinson  to  convey  and  surrender  the  said  lands,  hereditaments,  and  premises,  now 
vested  by  the  ways  and  means  aforesaid  in  the  said  E.  D.  Collinson  to  the  said  J. 
Collinson,  or  as  he  might  direct  or  appoint  in  that  behalf  ;  that  the  Master,  upon  due 
consideration  of  the  evidence  and  facts  aforesaid,  was  of  opinion  that  J.  Collinson  was 
entitled  to  an  order  appointing  A.  B.  to  convey  and  surrender,  &c.,  the  premises  in 
question. 

Mr.  Malins  and  Mr.  Bates,  in  support  of  the  petition.  If  the  property  had  been 
purchased  in  the  name  of  a  stranger,  there  could  be  no  doubt  as  to  the  title  of  the 
Petitioner  to  the  order  sought,  and  though  the  purchases  were  made  in  the  name  of 
his  son,  yet  the  facts  on  which  the  Master's  certificate  was  founded  are  sufficient  to 
rebut  the  presumption  as  to  advancement.  The  Petitioner's  real  intention  in  taking 
the  purchase  in  his  son's  name  was  proved  by  evidence  contemporaneous  with  the 
purchases.  They  referred  to  and  commented  on  the  following  cases :  Goodru/ht  v. 
Hodges  (Watk.  on  Copyholds,  344  Ed.  3),  D>/er  v.  Di/er  (2  Cox,  92),  Murkss  v. 
FmnJdin  (1  Swanst.  13),  Sidmauth  v.  Sidmouth  (2  Beav.  447). 

The  Lord  Chancellor.  Under  the  provisions  of  the  44th  section  of  the 
Trustee  Act,  1 850,  the  value  of  the  order  now  sought  is  limited  to  its  being  conclusive 
evidence  of  the  matters  alleged  only  upon  any  question  as  [415]  to  the  legal  validity 
of  the  order.     I  must  decline,  on  an  ex  parte  application,  such  as  the  present,  to  make 
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a  declaration  the  effect  of  which  will  be  to  deprive  the  lunatic  of  an  estate  of  which 
he  is  the  legal  owner.  He  must  be  properly  represented.  The  Petitioner,  if  so 
advised,  may  file  a  bill  or  claim  against  the  lunatic  for  the  purpose  of  regularly 
establishing  his  right  by  evidence  in  the  suit.  The  cause  may  be  set  down  to  be 
heard  before  me  in  the  first  instance. 

In  pursuance  of  the  Lord  Chancellor's  suggestion,  a  bill  was  filed  by  J.  Collinson 
against  E.  D.  Collinson,  stating  the  facts  as  found  by  the  Master's  certificate,  so  far 
as  related  to  the  nature  of  the  property  purchased,  and  the  trusts  upon  which  they 
were  respectivelj'  conveyed,  and  to  the  purchase-moneys  having  been  advanced  by 
the  Plaintiff  exclusively.  The  bill  stated  that  the  Plaiutifi' had  been  in  possession, 
and  had  only  been  prevented  obtaining  a  convej'ance  from  the  Defendant  by  reason 
of  his  state  of  health. 

The  bill  prayed  a  declaration  that  the  Defendant  was  a  trustee  of  the  whole  of 
the  freehold  and  customary  hereditaments  and  premises,  and  for  an  order  that  the 
same  might  be  conveyed  to  the  Plaintiff,  or  a  trustee  for  him. 

The  cause  came  on  now  to  be  heard  before  the  Lord  Chancellor,  on  motion  for  a 
decree  in  terms  of  the  prayer.  The  Plaintiff's  case  was  supported  by  the  evidence 
of  the  solicitor  who  prepared  the  several  deeds  and  negotiated  the  purchases.  The 
evidence  was  in  fact  the  same  as  that  upon  which  the  Master  had  made  his  certificate. 

It  appeared  that  the  Defendant  was  born  on  the  17th  [416]  October  1813,  and 
became  of  unsound  mind  in  February  1834,  the  last  conveyance  having  been  made  in 
May  1835. 

Mr.  Giffard  appeared  on  behalf  of  the  Defendant,  E.  D.  Collinson,  and  being  satisfied 
that  the  proofs  adduced  of  the  Plaintiff's  intentions  were  of  contemporaneous  acts, 
did  not  offer  any  opposition. 

The  Lord  Ch.4.ncellor.  I  think  that  the  evidence  of  the  father's  intention  is 
almost  irresistible,  and  that  there  must  be  a  declaration  in  conformity  with  the  prayer 
of  the  bill. 


[416]     In  the  Matter  of  Pugh,  a  Lunatic ;  and  In  the  Matter  of  The  Act  16  &  17 
Vict.  c.  70.     Before  the  Lord  Chancellor  Lord  Cranworth.     Nov.  10,  1853. 

On  the  petition  of  the  lunatic's  father,  tenant  for  life  of  large  landed  estates,  the  Lord 
Chancellor  declined  to  make  an  order  under  the  Act  16  &  17  Vict.  c.  70,  charging 
the  estate  of  the  lunatic  tenant  in  tail  in  remainder  with  a  sum  found  by  the 
Master  to  be  proper  for  the  lunatic's  maintenance,  there  being  no  special  circum- 
stances nor  any  evidence  that  the  state  of  the  Petitioner's  family  was  such  as  to 
make  the  charge  just  or  reasonable. 

By  the  1 16th  section  of  the  above  Act  it  is  enacted  that — "  Where  it  appears  to  the 
Lord  Chancellor  intrusted  as  aforesaid  to  be  ju.st  and  reasonable,  or  for  the  lunatic's 
benefit,  he  may  order  that  any  estate  or  interest  of  the  lunatic  in  land  or  stock,  either 
in  possession,  reversion,  remainder,  contingency,  or  expectancy,  be  sold,  or  charged 
by  way  of  mortgage,  or  otherwise  disposed  of,  as  may  to  him  seem  most  expedient 
for  the  purpose  of  raising  money  to  be  applied,  and  may  accordingly  order  that  the 
money  when  raised  be  applied,  for  or  towards  all  or  any  of  the  purposes  following  :  " 
and  among  these  for  "  the  payment  of  any  debt  or  expenditure  incurred  or  made  after 
inquisition,  or  authorized  by  the  Lord  Chancellor  intrusted  as  aforesaid  to  be  in-[417]- 
<;urred  or  made  for  the  lunatic's  maintenance  or  otherwise  for  his  benefit.  The  pay- 
ment of  or  provision  for  the  expenses  of  his  future  maintenance."  By  the  117th 
section  the  modes  in  which  future  maintenance  may  be  charged  on  the  reversionary 
interest  of  a  lunatic  are  pointed  out. 

This  was  the  petition  of  the  father  who  was  the  committee  of  the  person  and 
estate  of  the  lunatic,  and  it  prayed  the  confirmation  of  the  Master's  report.  It 
appeared  that  the  lunatic,  who  was  the  eldest  son  of  the  Petitioner,  was  thirty-eight 
years  of  age,  and  that  the  estate  of  which  he  was  the  tenant  in  tail  in  remainder,  and 
the  Petitioner  tenant  for  life,  was  of  the  annual  value  of  £4000.  The  Master  had  found 
that  £250  a  year  would  be  a  proper  sum  for  the  maintenance  of  the  lunatic.     The 
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petition  asked  that  that  sum  might  be  a  charge,  in  the  manner  indicated  in  the  117th 
section,  upon  the  estate  in  remainder  of  the  lunatic  for  his  future  maintenance. 

The  petition  had  been  originally  brought  l)efore  the  Lords  Justices,  before  the 
passing  of  the  Act  16  iV-  17  ^'ict.  c.  70,  upon  which  occasion  they  suggested  that  the 
matter  had  better  lie  brought  liefore  the  Lord  Chancellor;  and  that  Act  having  in 
the  meantime  passed,  the  application  was  now  renewed  before  the  Lord  Chancellor. 

Mr.  J.  V.  Prior,  in  support  of  the  petition,  submitted  that  if  the  lunatic  were 
sane,  in  all  probability  he  would  for  the  sake  of  a  present  advance  consent  in  effecting 
a  charge  on  his  estate  tail  in  lemainder. 

The  Lord  Chancellor  inquired  how  many  children  of  the  Petitioner  besides  the 
lunatic  there  were  living,  and  upon  being  informed  that  there  was  no  evidence  on 
that  head,  observed  that  he  did  not  think  the  application  was  [418]  reasonable  on 
the  part  of  the  Petitioner,  who  appeared  to  have  ample  means  for  the  support  of 
himself  and  the  lunatic,  and  that  (uiless  a  case  of  a  very  different  complexion  were 
presented  to  the  Court,  he  should  decline  to  exercise  the  jurisdiction  with  which  he 
was  invested. 


[418]  Between  Christopher  Temple,  Esq.,  one  of  Her  Majesty's  Counsel 
and  Chancellor  of  the  County  Palatine  of  Durham,  Plaintiff;  and  The 
EccLESiA.sTiCAL  CoMMLSsiONERS  FOR  ENGLAND,  Defendants.  Before  the  Lord 
Chancellor  Lord  Cranworth.     Dec.  10,  1853. 

[S.  C.  23  L.  J.  Ch.  673  ;  18  Jur.  45  ;  2  W.  K.  112.] 

By  the  6  &  7  Will.  4,  c.  19,  the  temporal  jurisdiction,  including  all /!(?■«  regalia  of  the 
Bishopric  of  Durham,  was  transferred  from  the  bishop  to  the  Crown,  and  by  the  6th 
section  of  that  Act  the  rights  of  any  persons  holding  any  office  by  patent  were 
reserved,  and  the  revenues  of  the  See  were  made  chargeable  with  the  same  fees 
and  stipends  in  respect  of  any  office  in  the  county  of  Durham  as  the  same  had 
theretofore  been  subject  to.  Under  the  authority  of  the  Acts  constituting  the 
Ecclesia.stical  Commissioners,  and  by  an  Order  in  Council  in  1836,  the  surplus 
revenues  of  the  See  of  Durham,  after  providing  for  the  bishopric,  were  directed  to 
be  paid  to  the  Ecclesiastical  Commissioners,  and  such  surplus  was  made  chargeable 
with  the  payment  of  the  fees  and  stipends  granted  out  of  the  revenues  of  the  See 
by  the  last  or  any  preceding  bishop  to  any  officer  of  the  Palatinate  who  held  his- 
office  by  patent  at  the  time  of  the  passing  of  the  Act  6  &  7  Will.  4,  c.  19.  The 
office  of  Chancellor  of  the  Palatinate  was  created  by  patent  before  the  time  of 
Henry  VOL,  and  the  fees  in  respect  of  such  office  were  about  £27.  In  the  year 
1788  the  then  bi.shop  made  a  voluntary  grant  of  £100  to  the  Chancellor,  payable 
out  of  the  revenues  of  the  bi.shopric,  for  each  sitting  of  the  Chancellor's  Court,  and 
from  that  period  down  to  1836  £100  was  entered  in  the  accounts  of  the  bishopric 
under  the  headings  sometimes  "new  stipend"  and  sometimes  "new  stipend  due 
this  sitting."  The  Ecclesiastical  Commis.sioners  having  refused  to  pay  the  present 
Chancellor,  who  was  appointed  in  1852,  any  more  than  the  sum  for  which  there 
was  evidence  of  a  grant  by  patent : — Held,  that,  having  regard  to  the  period  during 
which  the  £100  had  been  de  facto  paid,  and  irrespective  of  the  question  whether 
the  payment  of  that  sum  could  ever  have  been  enforced  by  action  at  law,  the 
surplus  revenues  of  the  bishopric  in  the  hands  of  the  Ecclesiastical  Commissioners 
were  liable  for  the  payment  of  the  sum  of  £100  for  each  sitting  of  the  Chancellor. 

This  was  a  special  case,  under  Sir  George  Turner's  Act,  stated  for  the  opinion  of 
the  Lord  Chancellor,  his  Lordship  having  consented  to  hear  it  in  the  first  in-[419]- 
stance,  and  the  Plaintiff  and  Defendants  having  agreed  to  be  bound  by  his  Lordship's 
decision. 

The  case  stated  as  follows  : — 1.  The  county  of  Durham  has  from  time  immemorial 
been  a  County  Palatine,  and  previously  to  the  time  at  which  the  Statute  6  &  7  Will. 
4,  c.  19,  came  into  operation,  the  Bishop  of  Durham  was  Lord  of  the  Palatinate,  and 
by  letters  patent  under  his  seal  appointed  all  officers  of  the  Palatinate. 

2.  The  Chancellor  of  the  County  Palatine  of  Durham  was  one  of  the  ancient  officers. 
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of  the  Palatinate,  and  had  full  equity  and  other  jurisdiction  as  Chaticellor  within 
the  limits  of  the  county,  and  during  the  time  that  the  bishop  was  Lord  of  the 
Palatinate,  the  Chancellor  was  appointed  by  letters  patent  under  the  bishop's  seal, 
and  generally  for  the  term  of  his  life. 

3.  By  the  above-mentioned  Act  of  Parliament  the  Palatine  jurisdiction  and 
authority,  and  all  forfeitures  of  lands  and  goods  for  treason  or  otherwise,  and  all 
mines  of  gold  and  silver  treasure  trove  deodands  escheats  fines  amerciaments  and 
all  jura  regalia  of  what  nature  or  kind  soever  within  the  Palatinate  are  vested  in  the 
Crown,  and  it  is  provided  liy  the  said  Act,  amongst  other  things  as  follows,  that 
nothing  in  the  said  Act  contained  shall  afl'ect  the  right  of  any  person  holding  a 
patent  of  any  office,  whether  abolished  by  the  Act  or  not,  to  receive  any  fee  or 
stipend  granted  by  such  patent  out  of  the  revenues  of  the  Bishopric  of  Durham,  and 
that  such  revenues  shall  continue  and  be  subject  to  all  the  same  fees  and  stipends  in 
respect  of  any  office  in  the  said  county  of  Durham  as  the  same  have  heretofore  been 
subject  to.  And  Her  Majesty  in  1846  appointed  Sir  Richard  Torin  Kindersley,  now 
one  of  the  Vice-Chan-[420]-cellors,  Chancellor  of  the  County  Palatine  of  Durham, 
and  in  1851,  on  the  resignation  of  Sir  Richard  Torin  Kindersley,  Her  Majesty 
appointed  the  above-named  Plaintill"  Chancellor  of  the  County  Palatine  of  Durham. 

4.  The  Plaintiff  was  appointed  Chancellor  of  the  said  County  Palatine  by  Her 
Majesty,  and  Her  Majesty,  by  the  instrument  of  appointment,  constituted  and 
appointed  him  to  be  Chancellor  of  Her  Majesty's  County  Palatine,  in  the  room  of  the 
said  Sir  R.  T.  Kindersley,  to  have  and  to  hold,  exercise  and  occupy  the  said  office 
during  the  term  of  his  natural  life,  with  all  fees,  wages,  profits,  emoluments,  com- 
modities, jurisdictions,  and  pre-eminences  thereunto  belonging  or  appertaining. 

5.  Under  the  authority  of  the  Acts  of  Parliament  relating  to  the  Ecclesiastical 
Commissioners  for  England,  and  by  the  Order  in  Council  of  the  22d  day  of  December 
1836,  after  transferring  part  of  the  hereditaments  and  possessions  of  the  See  of 
Durham  to  the  Bishopric  of  Ripon,  it  is  provided  for  the  purposes  of  the  Act  6  &  7  Will. 
4,  c.  77,  and  to  the  intent  that  the  Bishop  of  Durham  for  the  time  being,  after  such 
transfer  as  aforesaid,  should  have  an  average  animal  income  of  £8000,  that  Edward, 
then  and  now  Lord  Bishop  of  Durham,  should  pay  out  the  revenues  of  the  See  of 
Durham  to  the  Ecclesiastical  Commissioners  of  England  the  annual  sum  of  £11,200, 
and  by  the  said  Order  in  Council  it  was  further  provided  that  the  fees  and  stipends 
granted  out  of  the  revenues  of  the  said  See  by  the  last  or  any  preceding  Bishop  of 
Durham  to  any  officer  of  the  County  Palatine  of  Durham  who  held  his  office  by 
patent  at  the  time  of  the  passing  of  the  hereinbefore-mentioned  Act  of  the  6  &  7  Will. 
4,  c.  19,  should  thenceforward,  notwithstanding  the  abolition  of  any  such  office  by 
the  said  [421]  Act,  be  paid  by  the  Ecclesiastical  Commissioners  for  England  out  of  the 
portion  of  the  revenues  of  the  said  See,  which  should,  as  therein  provided,  be  paid  to 
them,  and  should  continue  to  be  so  paid  during  such  period  as  the  interest  of  such 
officer  should  endure  by  virtue  of  such  patent. 

6.  Li  and  prior  to  the  reign  of  Henry  VHL,  there  was  payable  annually  to  the 
Chancellor  of  the  said  County  Palatine,  a  fee  of  forty  marks,  which  amount  to  the 
sum  of  £26,  13s.  4d.  sterling,  and  an  ainiual  allowance  of  14s.  for  white  wax,  making 
together  the  sum  of  £27,  7s.  4d.,  and  the  said  sum  was  payable  and  was  paid  out  of 
the  revenues  of  the  Bishophric  of  Durham  down  to  the  time  of  the  death  of  Sir  Charles 
AVetherell,  the  last  Chancellor  of  the  said  County  Palatine,  under  letters  patent  of  a 
Bishop  of  Durham. 

7.  The  Chancellor  of  the  County  Palatine  was  formerly  entitled  to  certain  fees,  of 
which  a  list  was  made  in  the  year  1633,  and  which  list  is  now  extant;  but  it  i.s 
uncertain  at  what  time  the  Chancelloi-  ceased  to  receive  the  said  fees,  and  no  fees 
have  been  paid  to  a  Chancellor  within  the  memory  of  any  person  now  alive. 

8.  No  accounts  of  a  receiver-general  of  a  Bishop  of  Durham  have  been  found  which 
go  further  back  than  the  year  1786,  but  they  are  regular  from  1786.  By  these  it 
appears  that  from  the  month  of  March  1788  to  the  time  at  which  the  before- 
mentioned  Act  of  Parliament  of  6  Will.  4,  c.  19,  came  into  operation,  there  was  paid 
by  the  receiver-general  of  the  bishop  to  the  Chancellor  of  the  said  Count}'  Palatine 
for  the  time  being  out  of  the  general  revenues  of  the  said  Bishopric  of  Durham  the 
sum  of  £100  for  each  sitting  of  the  [422]  Chancellor's  Court,  and  such  payment, 
together  with  the  payment  of  the  before-mentioned  sum  of  £27,  7s.  4d.,  were  allowed 
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by  the  Bishops  of  Durham  in  their  accounts  with  their  receivers-general.  The  first 
entry  of  the  payment  of  the  said  sum  of  £100  which  has  been  found  is  in  the  time  of 
Bishop  Thurlow,  and  is  entered  in  the  words  and  figures  following,  that  is  to  say  : — 
"1788 — August  29th.  By  Sir  John  Scott,  his  patent  fee  as  Chancellor,  due 
Martinmas  1787,  £27,  7s.  -id.  Ditto,  his  new  stipend,  due  this  sitting,  £100."  And 
in  the  subsequent  entries  in  the  said  accounts,  down  to  the  year  1836,  the  said 
two  sums  of  £27,  7s.  4d.  and  £100  are  similarly  entered.  It  appears  from  the  said 
books  of  account  that  the  receivers-general  received  on  behalf  of  the  Bishop  of  Durham 
the  sums  payal)le  to  them  in  respect  of  the  forfeitures,  deodands,  escheats,  fines,  and 
amerciaments. 

9.  There  are  in  the  offices  of  the  bishop's  registrar  and  the  cursitor  ancient  books 
belonging  to  the  Palatinate,  in  which  the  said  fee  of  forty  marks  is  mentioned  as 
payable  to  the  Chancellor. 

'  10.  Sir  John  Scott  was  the  Chancellor  of  the  County  Palatine  of  Durham  in  1787, 
and  it  is  in  reference  to  a  payment  made  to  him  in  1788  that  the  first  entry  of  the 
payment  of  the  stipend  of  £100  is  found  in  the  said  books  of  account  belonging  to 
the  Bishopric  of  Durham.  It  is  stated  in  a  memorandum  to  the  item  of  the 
payment  of  the  said  sum  of  £100  on  the  21st  September  1791,  that  on  the  appoint- 
ment of  Bishop  Barrington,  who  succeeded  Bishop  Thurlow  as  Bishoi)  of  Durham, 
Bishop  Barrington  authorised  by  letter  the  payment  of  the  said  stipend  to  Sir  John 
Scott,  who  and  Sir  John  Mitford,  who  succeeded  him  as  Chancellor  of  the  County 
Palatine,  [423]  during  the  time  they  respectively  filled  the  office  of  Chancellor,  held 
two  sittings  at  the  Chancery  Court  in  Durham  in  each  year,  and  received  the  said 
stipend  of  £100  in  respect  of  each  sitting.  Sir  John  Mitford  was  succeeded  as 
Chancellor  of  the  County  Palatine  [by  Sir  Thomas  Manners  Sutton,  who  was  suc- 
ceeded by  Sir  Samuel  Romilly  ;  and  Sir  Samuel  Romilly  was  succeeded  by  Robert 
Hopper  Williamson,  Esq.,  who  was  succeeded  by  Sir  Charles  Wetherell.  Sir  Thomas 
Manners  Sutton,  Sir  Samuel  Romilly,  and  Mr.  Williamson,  during  the  time  they  were 
successively  Chancellors  of  the  County  Palatine,  held  one  sitting  of  the  Chancery 
Court  of  Durham  in  each  year,  and  they  respectively  received  the  said  stipend  of 
£100  for  each  of  the  said  sittings.  Sir  Charles  Wetherell  received  the  said  stipend 
of  £100  for  every  sitting  of  the  said  Court  held  by  him  up  to  the  month  of  September 
1835.  Sir  Charles  Wetherell  held  a  sitting  of  the  .said  Court  in  September  1835,  for 
which  he  received  the  £100,  and  the  before-mentioned  Act  pa.ssed  in  June  1836. 

11.  Sir  Charles  Wetherell  held  no  sitting  of  the  said  Chancery  Court  after  the 
passing  of  the  said  Act  of  6  &  7  Will.  4,  c.  19,  but  he  received  the  annual  payment  of 
£27,  7s.  4d.  up  to  the  time  of  his  death,  and  the  same  was  paid  to  him  by  the 
Ecclesiastical  Commissioners  from  the  year  1836.  Sir  Richard  Torin  Kindersley 
succeeded  Sir  Charles  Wetherell,  and  held  either  three  or  four  sittings  of  the  Chancery 
Court  of  Durham.  Mr.  Temple  was  appointed  to  the  office  in  1851,  and  held  a  sitting 
of  the  Court  in  1852, 

12.  No  payment  of  £27,  7s.  4d.  has  been  made  since  the  death  of  Sir  Charles 
Wetherell,  and  no  payment  of  the  stipend  of  £100  has  been  made  since  the  said  Act 
of  [424]  Parliament  passed  in  1836,  but  the  Commissioners  have  expressed  their 
willingness  to  pay  the  £27,  7s.  4d.,  but  declined  to  pay  the  stipend  of  £100. 

The  question  for  the  determination  of  the  Court  was  whether,  under  the  circum- 
stances stated  in  the  case,  the  PlaintiflT  was  entitled  to  demand  and  receive  from  the 
Defendants  the  stipend  of  £100  whenever  he  should  duly  hold  a  sitting  of  the  Court 
of  Chancery  of  the  County  Palatine  of  Durham. 

The  Solicitor-General  [Bethell]  and  Mr.  Wickens,  for  Mr.  Temple.  The 
appointment  of  Chancellor  was  clearly  one  of  the/jwYi  rppalia  of  the  Crown,  and  the 
Act  6  &  7  Will.  4,  c.  19,  for  separating  the  Palatine  jurisdiction  from  the  bishopric, 
while  it  in  terms  transferred  the7?/?a  reffalia  to  the  Crown,  made  the  revenues  of  the 
See  expressly  subject  to  all  previously  existing  obligations  on  the  See  ;  but  the 
Defendants  deny  that  either  under  the  Act,  or  the  order  of  council,  they  are  legally 
liable  for  any  sum  beyond  that  for  which  there  is  evidence  of  a  grant  by  patent. 
There  is,  however,  evidence  of  the  payment  of  the  stipend  of  £100  for  fifty  years, 
and  that  amounts  to  such  clear  proof  of  a  de  facto  and  continuous  enjoyment  as  will 
dispense  with  the  neces.sity  for  establishing  a  strictly  legal  title.  On  this  principle 
Courts  of  law  in  settling  claims  to  compensation  for  the  loss  of  offices  under  the  5  & 
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6  Will.  4,  c.  76,  have  not  exacted  of  persons  claiming  compensation  very  formal  proofs 
as  to  title,  holding  that  the  word  office  was  not  to  be  construed  in  the  strict  legal 
sense  of  the  word,  but  might  include  any  place  to  which  duties  and  profits  attached. 
The  King  v.  The  Mayor,  (tr.,  of  Bridgewater  (6  A.  &  E.  339),  The  Queen  v.  The  [425]  Mayor, 
&c.,  of  Norwich  (8.  A.  &  E.  633),  The  Queen  v.  The  Mayor,  etc.,  of  Carmarthen  (11  A. 
&  E.  9). 

Mr.  Bacon  and  Mr.  Fleming,  contra,  for  the  Ecclesiastical  Commissioners.  The 
compensation  mentioned  in  the  6th  section  of  6  it  7  Will.  4,  c.  19,  referred  to  the 
rights  of  such  persons  only  as  hold  offices  by  patent ;  the  present  claim,  therefore,  is 
clearly  not  within  the  purview  of  that  section,  so  as  to  affect  the  revenues  of  the  See. 
The  origin  of  the  grant  of  £100  a  year  was  in  1788,  and  the  claim  of  the  Plaintiff  is 
founded  merely  on  a  letter  of  the  then  bishop  which,  being  a  purely  voluntary  act  on 
his  part,  could  not  have  been  enforced  against  his  successors.  No  bishop  has  or  ever 
had  a  power  either  to  create  a  new  office  or  to  make  an  addition  to  the  fees  legally 
payable  in  respect  of  an  existing  office,  Trelawny  v.  Bishop  of  Winchester  (1  Burr. 
219).  But  whether  the  claim  for  £100  founded  on  the  letter  could  or  not  be 
enforced  against  the  succeeding  bishops,  yet  the  present  claim  for  a  stipend  of 
£100  for  every  sitting  of  the  Court  is  so  uncertain  and  preposterous  as  to  be  quite 
untenable. 

AVithout  calling  for  a  reply, 

The  Lord  Chancellor.  I  cannot  say  that  this  is  a  case  on  which  I  entertain 
any  doubt  at  all.  The  Ecclesiastical  Commissioners  are  in  the  present  contest 
exactly  in  the  same  position  as  that  in  which  the  Bishop  of  Durham  would  have 
stood  if  the  contest  had  arisen  between  the  21st  June  1836,  the  date  [426]  of  the 
Act  separating  the  Palatine  jurisdiction  from  the  bishopric,  and  the  13th  August 
1836,  when  the  second  Act  constituting  the  Ecclesiastical  Commissioners  was  passed. 
There  was  no  intention  to  subject  the  Ecclesiastical  Commissioners  to  any  liability  to 
which  the  bishop  after  the  passing  of  the  first  Act  was  not  liable,  neither  was  there 
any  intention  of  exonerating  them  from  any  liability  to  which  he  was  subject. 
Therefore  the  only  question  is  the  question  of  construction  under  the  first  Act  of 
Parliament,  namely,  to  what  charges  were  the  revenues  of  the  See  of  Durham  by  that 
Act  intended  to  be  made  liable  in  the  hands  of  the  bishop  after  the  first  Act  had 
passed  1  Now,  in  my  opinion,  that  is  not  to  be  ascertained  by  making  out  what  were 
the  precise  legal  charges  in  respect  of  which  an  action  might  have  been  maintained 
for  fees  against  the  Bishop  of  Durham.  There  is  no  preamble  to  the  Act,  but  the 
object  of  the  Act  as  appears  from  the  first  section  evidently  is  to  transfer  to  the 
Crown  everything  connected  with  the  Palatinate,  except  the  ecclesiastical  duties,  and 
to  transfer  the  obligation  of  providing  proper  Courts  and  other  temporal  machinery  for 
the  discharging  of  the  other  temporal  duties  of  the  Palatinate  just  in  the  same  way  as 
they  had  been  formerly  discharged  by  the  bishop,  and  that  the  Crown  should  hold 
those  rights  and  privileges  as  a  distinct  franchise,  separate  from  the  Crown,  so  that 
they  should  not,  according  to  what  would  otherwise  have  been  the  ordinary  effects, 
merge  in  what  is  called  the  dignity  royal.  The  Crown,  therefore,  was  to  succeed 
to  the  right  of  appointing  the  Chancellor,  with  all  the  same  incidents  and  privileges 
as  appertained  to  the  office  when  the  bishop  had  been  in  the  habit  of  appointing. 

Now,  it  is  said  that  before  the  passing  of  the  Act  6  &  7  Will.  4,  c.  1 9,  all  that  the 
Chancellor  could  have  [427]  claimed  against  the  bishop  was  an  ancient  fee  of 
£26,  13s.  4d.,  together  with  another  annual  allowance  of  14s.  That  may  be  so,  and 
I  incline  to  think  that  it  is  so,  but  for  a  period  of  nearly  half  a  century  the  Bishops  of 
Durham,  out  of  their  personal  revenues,  had  been  in  the  habit  of  encouraging  the 
Chancellors  to  hold  sessions  by  allowing  them  what  is  sometimes  called  "  the  new 
stipend,"  and  sometimes  "the  stipend  of  £100  "for  every  sitting,  independently  of 
the  ancient  fee.  The  question  then  is,  such  having  been  the  usage  for  a  period, 
practically  speaking,  almost  beyond  living  memory,  for  nearly  fifty  years  prior  to  the 
passing  of  the  Act  6  &  7  Will.  4,  c.  19,  whether  when  the  Legislature  said  there  should 
be  transferred  to  the  Crown  all  Palatine  jurisdiction,  rights,  and  franchises  of  a 
temporal  nature  heretofore  enjoyed  by  the  Bishop  of  Durham,  with  all  the  same 
rights  and  privileges,  did  they  not  mean  that  the  Crown  should  have  the  power  of 
appointing  the  Chancellors  with  the  same  rights  and  incidents  as  had  been  actually, 
and  in  fact,  enjoyed  under  the  appointment  from  the  bishop?     I  think  that  must 
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have  been  their  object,  and  it  rem.ains  to  be  seen  whether  the  language  is  sufficient 
to  carry  it  into  eftect.  It  appears  to  me  clearly  that  it  is,  because  the  Act  contains 
in  the  6th  section  this  provision  (and  I  leave  out  of  consideration  the  question  about 
its  being  a  patent  office,  as  it  appears  to  me  to  be  immaterial  whether  it  is  a  patent 
office  or  not),  "that  such  revenues"  (that  is  the  revenues  of  the  Bishopric  of 
Durham)  "shall  continue  and  be  subject  to  all  the  same  fees  and  stipends  in 
respect  of  any  office  in  the  said  county  of  Durham  as  the  same  have  been  heretofore 
subject  to." 

For  the  purpose  of  putting  a  construction  upon  this  Act  I  think  the  authorities 
quoted  by  Mr.  Wickcns  have  a  considerable  bearing.  The  revenues  had  been  subject 
[428]  to  this  payment  de  facto  for  nearly  half  a  century,  and  for  obvious  reasons  ;  and 
just  in  the  same  way  as  in  the  Municipal  Corporations  Act,  when  compensation  was 
provided  for  persons  who  were  deprived  of  their  offices  by  virtue  of  that  Act,  the 
Court  of  Queen's  Bench,  looking  to  the  spirit  of  the  Act,  and  upon  sound  principles, 
decided  that,  although  in  fact  such  persons  were  not  then  holding  any  office  which 
they  could  have  insisted  upon  holding  for  one  moment  against  those  who  had 
appointed  them,  yet  that,  inasmuch  as  the  operation  of  the  Act  was  to  deprive  them 
of  their  offices,  they  were  entitled  to  compensation.  So,  upon  the  same  principle  and 
by  analogy  to  those  decisions,  not  at  all  questioning  that  in  all  probability  this  was  a 
payment  which  commenced  within  rather  less  than  fifty  years  from  the  time  of  the 
passing  of  the  Act  6  &  7  Will.  4,  c.  19,  this  stipend  having  always  been  paid  for  nearly 
half  a  century,  it  appears  to  me  that  it  comes  within  the  enactment  of  the  first  clause, 
by  which  it  was  intended  that  the  Crown  should  have  the  benefit  of  the  office,  and 
that  it  is  within  the  enactment  of  the  sixth  section  also,  subjecting  the  revenues  of 
the  See  to  all  previous  obligations. 

One  word  on  a  point  which  has  been  made,  and  which  pressed  on  my  mind 
previously,  viz.,  that  there  is  nothing  to  restrain  the  person  who  holds  the  office  of 
Chancellor  of  the  County  Palatine  of  Durham  from  holding  an  inordinate  number  of 
Courts.  No  doubt  that  is  so ;  but  I  must  assume  that  the  Legislature,  when  they 
passed  this  Act  of  Parliament,  had  that  before  their  mind ;  they  knew  that  in  point 
of  fact  no  abuse  had  existed  for  fifty  years,  and  they  probably  took  it  for  granted,  as 
I  think  they  might,  that  no  abuse  would  be  likely  to  occur  in  future.  The  object  of 
the  Bishops  of  [429]  Durham  was  evidently  most  laudable ;  it  was  to  secure  the 
services,  as  far  as  they  could  secure  them,  of  eminent  men.  It  was  said  that  a  Chief 
Justice  had  held  that  office  ;  and  that  with  regard  to  a  person  holding  a  judicial  office, 
it  might  be  indecorous  to  give  him  money  for  holding  a  session.  Very  likely  that 
was  not  thought  of  at  the  time.  But  then  it  seems  to  have  been  thought  that  the 
best  thing  for  the  county  was  to  secure  the  services  of  eminent  practitioners  in  the 
metropolis.  Now,  if  I  do  not  hold  that  this  fee  or  stipend  goes  with  the  office,  I 
neces-sarily  annihilate  it ;  because,  although  I  daresay  that  many  gentlemen  would 
volunteer  for  the  service  of  their  country,  if  it  were  necessary,  to  go  down  to  Durham 
once  or  twice  a  year  gratuitously,  yet  it  would  be  unreasonable  to  expect  that  that 
should  be  done  ;  and,  to  secure  the  services  of  the  most  eminent  men  at  the  Bar,  a 
sum  was  fixed  upon  to  be  paid,  not  a  very  inordinate  sum,  but  something  that  might 
make  the  office  worth  any  person's  acceptance.  We  see  that  the  first  appointment 
was  of  a  man  the  most  eminent  of  his  day,  at  a  time  when  he  was  Solicitor-General 
in  1789,  or  evidently  Solicitor-General  desif/nahis.  He  was  followed  by  Lord 
Redesdale,  who  was  followed  by  Lord  Manners,  and  he  was  followed  by  Sir  Samuel 
Romilly,  and  then  Mr.  Williamson,  a  local  gentleman  and  a  very  eminent  man,  held 
the  office,  and  then  it  was  filled  by  Sir  Charles  Wetherell.  To  secure  the  services  of 
men  of  this  sort  it  was  necessary  that  there  should  be  the  means  of  giving  them 
remuneration  ;  and  I  cannot  feel  the  least  doubt  that  when  the  Legislature  passed  the 
Act  6  &  7  Will.  4,  c.  19,  they  contemplated  that  all  that  had  de  facto  been  paid  in 
respect  of  the  office  of  Chancellor  should  continue  to  be  so  paid,  whether  or  not  it  was 
a  payment  which  the  party  receiving  it  might  have  been  enabled  to  enforce  by  action 
at  law  against  the  bishop.  My  opinion  therefore  is,  that  the  Chancellor  is  entitled 
to  what  is  [430]  now  claimed.  The  case  will  accordingly  be  answered  in  the  affirma- 
tive. Of  course,  if  the  office  were  at  any  time  abused  (I  do  not  say  so  with  reference 
to  the  present  holder),  the  Legislature  which  gave  it  could  take  it  away. 
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[430]     PowLES  v.  Harorean'es.     Before  the  Lord  Chancellor  Lord  Cranworth 
and  the  Lords  Justices.     N^or.  7,  9,  1853. 

[S.  C.  2  Eq.  R.  162  ;  23  L.  J.  Ch.  1  ;  17  Jur.  1083  ;  2  W.  R.  21.  See  Hickie  &  Co.'s 
case,  1867,  L.  R.  4  Eq.  231  ;  Trimingham  v.  Maud,  1868,  L.  R.  7  Eq.  201  ;  Ex  parte 
Alliance  Bank,  1869,  L.  R.  4  Ch.  426  (n.),  429;  Cit,/  Bank  v.  Luckie,  1869,  L.  R. 
5  Ch.  775  (u.),  777  ;  Bank  of  Ireland  v.  Ferni,  1871,  L.  R.  7  Ex.  19  ;  Ex  parte  Smart, 
1872,  L.  R.  8  Ch.  225;  Vaughan  v.  Hallitlai/,  1874,  L.  R.  9  Ch.  566  (n.);  Miles' 
claim,  1874,  L.  R.  9  Ch.  642  (ri.) ;  In  re  Barned's  Banking  Co.,  1874,  L.  R.  19  Eq.  7  ; 
Ex  parte  Gomez,  1875,  L.  R.  10  Ch.  648;  lioi/al  Bank  of  Scotland  v.  Commercial  Bank 
of  Scotland,  1882,  7  App.  Cas.  367.  C.f.  Ex  parte  Waring,  19  Ves.  345,  and  cases  in 
note  to  that  case,  34,  E.  R.  546.] 

The  principle  established  in  Ex  parte  IFaring,  19  Ves.  344,  is  not  to  be  restricted  to 
cases  of  judicial  insolvency. 

According  to  the  custom  of  dealing  between  a  mercantile  firm  and  one  of  its 
customers,  it  was  the  practice  of  the  former  to  buy  goods  in  this  country  on  account 
of  the  customer  (he  giving  his  acceptances  for  their  price),  and  to  remit  the  goods 
to  the  partnership  of  the  firm  abroad,  who  were  to  sell  the  goods  and  invest  the 
proceeds  in  return  consignments,  which  were  to  be  applied  in  keeping  the  customer 
out  of  cash  advances  in  respect  of  his  acceptances.  The  mercantile  firm  became 
bankrupts,  but  shortly  afterwards  they  entered  into  an  arrangement  with  their 
creditors,  in  consequence  of  which  the  bankruptcy  was  superseded  and  a  composition 
deed  executed,  whereby  it  was  provided  that  all  claims,  liens,  or  equities  of  the 
creditors  who  were  the  holders  of  bills  upon  any  goods  in  the  hands  of  the 
firm  should  be  reserved,  and  that  all  questions  which  should  arise  as  to  the  rights 
of  such  creditors  should  be  decided  according  to  the  laws  as  administered  in  bank- 
ruptcy. The  customer  died  in  insolvent  circumstances  without  having  paid  the 
bills.  The  return  consignments  came  to  the  hands  of  the  trustees  under  the 
composition  deed.  Several  of  the  bills  were  in  the  hands  of  third  parties  by  whom 
they  had  been  discounted.  Held,  in  a  suit  instituted  by  them  on  behalf  of  them- 
selves and  all  the  other  bill-holders,  that  they  were  entitled  to  participate  rateably 
in  the  sum  realised  by  the  return  consignments  without  prejudice  to  their  rights  to 
prove  for  the  difference  under  the  trust  deed. 

Whether,  in  the  absence  of  the  provision  in  the  deed  of  composition  that  all  questions 
as  to  the  rights  of  the  creditors  were  to  be  decided  according  to  the  bankrupt  laws, 
the  bill-holders  as  such  would  have  been  entitled  by  a  suit  in  equity  to  the  same 
relief,  qiuere  per  Lord  Justice  Turner. 

This  was  an  appeal  on  the  part  of  the  Defendants,  George  Hargreaves  and  Joseph 
Hargreaves,  from  a  decree  pronounced  by  the  Vice-Chancellor  Stuart,  on  the  13th 
June  1853. 

The  bill  in  this  suit  was  filed  by  Alfred  William  Powles,  one  of  the  registered 
public  officers  of  the  Liverpool  Banking  Company,  on  behalf  of  the  company  and  all 
other  the  holders  of  bills  of  exchange  drawn  by  [431]  the  Defendants,  George 
Hargreaves  and  Joseph  Hargreaves  upon  and  accepted  by  William  Budd  Prescott, 
who  are,  or  claim  to  be,  entitled  to  participate  or  share  in  the  sum  of  £8040,  6s.  6d. 
as  in  the  pleadings  mentioned  against  George  Hargreaves,  Joseph  Hargreaves, 
Thomas  Piatt,  John  Hutton  Crowder,  and  Frances  Jane  his  wife,  George  Scholfield, 
William  Wilson,  and  Harwood  Walcot  Banner. 

The  bill  stated  that  in  the  year  1847,  and  for  some  years  before,  G.  Hargreaves 
and  J.  Hargreaves  and  Thomas  Piatt  carried  on  business  as  merchants  in  co-partner- 
ship together  at  Liverpool  under  the  style  or  firm  of  George  Hargreaves  &  Co.,  and 
at  Manchester  under  the  style  or  firm  of  Joseph  Hargreaves  &  Co.,  at  Shanghae  in 
China,  under  the  style  or  firm  of  Piatt,  Hargreaves,  &  Co.,  and  the  said  firms  were 
one  and  the  same  trading  co-partnership ;  that  the  course  of  trade  and  dealing  of  the 
said  co-partnership  with  their  customers  was  for  the  said  J.  Hargreaves  to  select  and 
purchase  at  Manchester  for  the  customers  of  the  co-partnership  goods  upon  condition 
of  such  goods  being  consigned  to  G.  Hargreaves  &  Co.  at  Liverpool,  and  to  be  by 

C.  XXIII.— 6* 


170  POWLES   V.    HARGREAVES  3  DE  G.  M.  &  G.  432. 

such  last-mentioned  firm  shipped  to  Piatt,  Hargreaves,  &  Co.  at  Shanghae  for  sale, 
and  that  the  said  G.  Hargreaves  charged  £1  per  cent,  commission  for  his  exclusive 
benefit  on  the  amount  of  the  goods  so  purchased,  and  Piatt,  Heirgreaves,  &  Co.  sold  the 
goods  in  China,  and  guaranteed  such  sales  at  a  commission  at  £7,  10s.  per  cent.,  and 
with  the  amount  of  such  sales  purchased  and  returned  other  goods  to  G.  Hargreaves 
&  Co.  at  a  commission  of  £2,  10s.  per  cent. ;  that  it  was  also  further  part  of  the 
course  of  trade  and  dealing  of  the  said  co-partnership  with  their  customers  to  keep 
their  customers  from  cash  advances  in  respect  of  such  goods  by  drawing  bills  of 
exchange  upon,  and  which  [432]  were  accepted  by,  the  customers  for  the  price  of  the 
goods,  and  such  bills  were  either  delivered  to  the  sellers  of  the  goods  in  payment  of 
the  same,  or  were  discounted  by  bankers,  and  the  produce  applied  in  payment  of  such 
goods,  and  the  understanding  and  agreement  between  the  co-partnership  and  their 
customers  was,  that  the  goods  purchased  and  returned  by  Piatt,  Hargreaves,  &  Co. 
should  be  in  the  hands  of  6.  Hargreaves  &  Co.  as  a  security  and  indemnity  to  G. 
Hargreaves  for  the  amount  of  his  commission  of  £1  per  cent.,  and  to  the  co-partner- 
.ship  for  the  bills  of  exchange  so  drawn  and  accepted,  and  if  such  bills  came  to 
juaturity  before  the  return  of  the  goods  from  China,  the  course  of  trade  and  dealing 
was  to  retire  such  bills  and  replace  them  by  other  and  new  bills  which  were  to  repre- 
.sent  the  former  ones,  and  the  bills,  as  well  the  old  as  the  new  bills,  were  sometimes 
<lrawn  in  the  name  of  G.  Hargreaves  &  Co.  and  J.  Hargreaves  &  Co.,  and  sometimes 
in  the  names  of  G.  Hargreaves  or  J.  Hargreaves  only,  but  always  for,  or  on  the 
l)ehalf  of,  the  co-partnership.  The  bill  further  stated  that  William  Budd  Prescott  of 
Liverpool,  merchant  (since  deceased),  was  in  the  year  1845,  and  thence  down  to  .some 
time  in  the  year  1847,  a  customer  of  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  and 
that  he  dealt  with  them  under  the  agreement  and  understanding,  and  according  to 
the  course  of  trade  and  dealing  thereinbefore  mentioned,  and  that  the  Defendants, 
G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  in  those  years  purchased,  through  their 
firms  of  G.  Hargreaves  &  Co.  and  J.  Hargreaves  &  Co.,  and  shipped  to  Shanghae,  and 
consigned  to  Piatt,  Hargreaves,  &  Co.,  for  W.  B.  Prescott,  various  quantities  of  goods, 
and  that  W.  B.  Prescott  accepted  various  bills  drawn  upon  him  by  G.  Hargreaves  & 
Co.  and  J.  Hargreaves  &  Co.  or  one  of  them,  and  that  G.  Hargreaves  &  Co.  received 
from  Piatt,  Hargreaves,  &  Co.,  various  quantities  of  goods  consigned  [433]  to  them 
on  account  of  W.  B.  Prescott,  and  that  the  goods  were  purchased,  shipped,  consigned, 
and  received  for,  or  on  account  of,  W.  B.  Prescott,  and  the  bills  were  drawn  upon, 
and  accepted  by  him,  under  the  agreement  and  understanding  and  according  to  the 
course  of  trade  and  dealing  thereinbefore  mentioned  between  the  Defendants  G. 
Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  with  their  customers,  and  that  some  of  the 
bills  drawn  upon  and  accepted  by  W.  B.  Prescott  were  drawn  for  the  amount  of 
particular  goods,  and  others  for  goods  generally,  but  that  all  of  such  bills  were  for 
goods  purchased,  consigned,  and  shipped  on  the  account  of  W.  B.  Prescott,  and  that 
the  Plaintiff  was  unable  to  distinguish  such  bills  or  goods. 

The  bill  then  stated  that  in  the  month  of  November  1847,  the  Defendants  G. 
Hargreaves,  J.  Hargreaves,  and  T.  Piatt  stopped  payment,  and  that  in  December 
1847  a  joint  fiat  in  bankruptcy  was  awarded  and  i.ssued  against  G.  Hargreaves  and 
J.  Hargreaves,  as  co-partners  under  the  styles  or  firms  of  G.  Hargreaves  &  Co.,  and 
J.  Hargreaves  &  Co.,  and  a  separate  fiat  in  bankruptcy  was  awarded  and  issued 
against  G.  Hargreaves,  and  they  were  found  and  declared  bankrupts  under  such  fiats, 
but  that  an  arrangement  was  subsequently  come  to  between  G.  Hargreaves  and  J. 
Hargreaves  with  their  creditors,  by  which  a  composition  of  8s.  in  the  pound  was 
guaranteed  to  the  joint-creditors  of  themselves  and  T.  Piatt,  and  a  composition  of  3s. 
in  the  pound  was  guaranteed  to  the  separate  creditors  of  G.  Hargreaves,  and  whereby 
it  was  agreed  ithat  after  payment  of  such  compositions  and  all  expenses  of  the 
arrangement,  the  ultimate  surplus,  if  any,  of  the  assets  of  the  co-partnership  and 
of  J.  Hargreaves  was  to  be  paid  to  J.  Hargreaves  ;  that  such  arrangement  was  carried 
into  effect  by  two  composition  deeds,  bearing  date  respectively  the  19th  April  1848, 
and  [434]  by  a  deed  of  covenant  of  the  same  date,  and  the  joint  and  separate  fiats 
were  annulled ;  that  by  one  of  such  deeds,  namely,  by  the  deed  of  covenant  of  the 
19th  April  1848,  all  the  joint  real  and  personal  estates  of  6.  Hargreaves  were  vested 
or  agreed  to  be  vested  in  George  Scholfield,  William  Wilson,  and  Harwood  W. 
Banner,  and  in  Elias  Joseph  Moztey  and  Charles  Stewart  Middleton,  since  deceased, 
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as  trustees  for  the  purpose  of  effecting  and  carrying  out  the  arrangement,  and  with 
full  and  ample  powers  subject  to  the  trusts  of  the  deed  and  of  the  composition  deeds, 
to  deal  with  and  distribute  such  real  and  personal  estates,  and  to  represent  and  bind 
the  creditors  of  W.  B.  Prescott  parties  to  the  arrangement,  and  that  by  the  composi- 
tion deeds  the  creditors  of  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  and  the 
creditors  of  G.  Hargreaves,  agreed  to  accept  the  composition  of  8s.  and  3s.,  and  that 
in  the  composition  deeds  executed  by  the  joint-creditors  of  G.  Hargreaves,  J. 
Hargreaves,  and  T.  Piatt  there  was  the  following  proviso : — "  Provided  always  and 
it  is  hereby  agreed  and  declared  that  with  respect  to  every  bill  of  exchange  or 
promissory  note  of  the  said  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  held  by  or 
for  the  said  several  creditors,  parties  hereto  of  the  third  part  respectively,  and  upon 
any  of  which  bills  or  notes  there  are  or  is  any  parties  or  party  prior  to  the  said  G. 
Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  or  upon  which  any  persons  or  person  are  or 
is  jointly  liable  along  with  the  said  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  or 
separate  and  apart  from  them  or  in  respect  of  any  of  which  bills  of  exchange  or 
promissory  notes  the  said  creditors  parties  hereto  of  the  third  part  respective!}^  are 
jiow  or,  in  case  such  fiat  should  not  be  annulled,  would  be  entitled  to  any  claims, 
lien,  or  equities  upon  goods,  or  other  property  in  the  hands  of  the  said  G. 
Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  or  any  of  them,  all  and  every  the  [435] 
.several  and  respective  rights,  claims,  and  demands  of  them  the  said  several  creditors, 
parties  hereto  of  the  third  part  respectively,  holders  of  such  bills  or  notes  upon  or 
jigainst  all  and  every  such  prior  or  other  persons  or  person  jointly  or  separately  liable 
iis  aforesaid,  and  also  all  and  every  such  claims,  liens,  and  equities  as  aforesaid,  shall 
be  and  are  hereby  respectively  reserved  to  such  creditors  severally  and  respectively, 
jind  shall  continue  to  exist  to  the  same  extent,  in  all  respects  as  if  these  presents  had 
not  been  made  and  entered  into,  and  as  if  the  said  fiat  had  not  been  annulled,  and 
shall  not  be  in  any  manner  prejudiced  or  affected  by  the  release  of  the  said  G. 
Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  their  respective  heirs,  executors,  and 
.administrators  of  and  from  all  and  every  such  bills  of  exchange  or  promissory  notes 
hereinbefore  contained,  and  all  questions  which  shall  or  may  arise  between  any  of 
such  creditors  and  the  said  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt,  respecting 
such  claims,  liens,  and  equities  as  aforesaid  and  the  rights  of  the  said  creditors  to 
participate  in  the  composition  hereby  provided,  shall  be  decided  according  to  the  laws 
.as  administered  in  bankruptcy  in  England ; " — that  in  the  said  composition  deed 
■  executed  by  the  creditors  of  G.  Hargreaves  there  was  the  like  provision  as  to  any  bill 

•  of  exchange  or  promissory  note  of  the  said  G.  Hargreaves  held  by  or  for  the  covenant- 
ing parties  thereto.     The  bill  then  stated  that  before  and  up  to  the  5th  April  1847, 

■G.  Hargreaves  &  Co.  and  G.  Hargreaves  had  distinct  and  separate  accounts  with  the 
said  Liverpool  Banking  Company,  but  that  on  the  5th  April  1847,  the  accounts  were 
balanced  and  corrected,  and  continued  so  balanced  and  corrected  up  to  the  date  and 
issuing  of  the  said  fiats  in  bankruptcy,  and  the  banking  company  had  discounted  for 
G.  Hargreaves  &  Co.  the  following  bills  of  exchange,  being  three  of  the  bills  so  drawn 
upon  W.  B.  Prescott  by  G.  Hargreaves  &  Co.  and  J.  Har-[436]-greaves  &  Co.,  or  one 
of  them,  and  accepted  by  him  in  the  course  of  his  dealing  with  the  co-partnership, 
namely,  a  bill  dated  Liverpool,  12th  July  1847,  for  £2000,  drawn  by  G.  Hargreaves 
&  Co.  upon  and  accepted  by  W.  B.  Prescott,  and  endorsed  G.  Hargreaves  &  Co.,  and 

•  due  15th  November  1847,  and  another  bill  for  the  like  sum,  and  drawn  and  accepted 
and  endorsed,  as  the  former  was,  dated  Liverpool  18th  July  1847,  and  due  21st 
November  1847,  and  a  third  bill  for  the  like  sum  of  £2000,  bearing  date  Manchester 
26th  July  1847,  drawn  by  J.  Hargreaves  alone,  but  on  behalf  of  G.  Hargreaves  &  Co. 

.  and  J.  Hargreaves  &  Co.,  or  one  of  them,  upon  and  accepted  by  W.  B.  Prescott,  and 
endorsed  G.  Hargreaves,  and  due  29th  November  1847,  and  such  bills  of  exchange 
were  then  in  the  posses.sion  of  the  Liverpool  Banking  Company,  and  had  never  been 
paid  or  satisfied.  The  bill  then  stated  that  William  Wilson  was,  when  the  bills  were 
discounted  by  the  banking  company,  and  was  then,  manager  of  the  Liverpool  Banking 
Company,  and  that  before  the  bills  were  discounted,  and  in  order  to  effect  the  same, 
G.  Hargreaves  informed  W.  Wilson,  as  such  manager,  of  the  circumstances  under 
which  the  bills  were  drawn  and  accepted,  and  of  the  course  of  trade  and  dealing,  and 
of  the  agreement  and  understanding  between  G.  Hargreaves  and  J.  Hargreaves  and 
W.  B.  Prescott,  and  that  the  Liverpool  Banking  Company,  by  W.  Wilson  as  their 
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manager,  discounted  the  bills  upon  the  faith  of  the  information  of  G.  Hargreaves,  and 
upon  the  full  understanding  and  belief,  and  on  the  faith  that  the  goods  which  should 
be  purchased  and  returned  by  Piatt,  Hargreaves,  \-  Co.,  from  China,  to  G.  Hargreaves 
&  Co.,  in  return  for  the  goods  shipped  and  sent  to  them  by  G.  Hargreaves  &  Co.,  and  to 
pay  for  which  the  bills  were  drawn  and  accepted,  should  be  a  security  and  indemnity 
for  the  amount  of  the  bills  at  maturity,  and  [437]  that  the  proceeds  of  the  goods  so 
returned  from  China  should  be  appropriated  to  pay  the  three  bills  rateably  with  the 
other  bills  similarly  situated,  which  were  outstanding,  and  that  neither  W.  Wilson 
nor  the  banking  company,  when  the  bills  were  discounted,  had  any  knowledge  or 
notice  of  any  account  subsisting  between  G.  Hargreaves  and  J.  Hargreaves,  or  either 
of  them,  and  W.  B.  Prescott,  except  as  aforesaid. 

The  bill  then  stated  that  the  Liverpool  Banking  Company  were  creditors  of  G. 
Hargreaves  and  J.  Hargi-eaves,  and  also  of  G.  Hargreaves  upon  other  and  distinct 
transactions  and  accounts  not  connected  with  the  bills  thereinbefore  referred  to ;  and 
that  W.  "Wilson,  as  the  manager  of  the  banking  company,  was  a  party  to  and 
executed  the  composition  deeds  of  the  19th  April  1848  for  and  on  behalf  of  the 
company,  in  respect  of  such  other  and  distinct  transactions  only  ;  and  that  "W.  AVilson 
did  not  execute  the  deeds  or  either  of  them  as  a  creditor ;  and  that  the  banking 
company  had  not  received  or  been  paid  the  dividend  of  8s.  in  the  pound,  or  any  part 
thereof,  in  respect  of  the  bills.  The  bill  then  stated  that  AV.  B.  Prescott  died  in  the 
month  of  September  1847  insolvent,  but  never  having  been  declared  by  law  insolvent 
or  make  a  bankrupt,  and  administration  of  his  personal  estate  and  effects  with  his 
will  annexed  had  been  granted  to  Frances  Jane  Crowder,  the  wife  of  John  Hutton 
Crowder ;  and  that  AV.  B.  Prescott  had  full  knowledge  and  notice  that  the  three  bills 
had  been  discounted  by  the  banking  company  under  the  circumstances  thereinbefore 
stated.  The  bill  then  stated  that  a  large  quantity  of  goods  had  arrived  in  Liverpool 
from  China,  purchased  by  Piatt,  Hargreaves,  &  Co.,  and  consigned  to  G.  Hargreaves 
&  Co.,  on  account  of  W.  B.  Prescott,  in  return  for  the  goods  shipped  and  consigned 
by  G.  Hargreaves  &  Co.  to  Piatt,  Hargreaves,  [438]  &  Co.,  for  and  on  account  of 
W.  B.  Prescott ;  and  that  some  of  such  goods  had  arrived  before  and  some  after  the 
date  of  the  arrangement  of  the  19th  April  1848,  and  that  part  of  such  goods  as 
arrived  before  the  date  of  the  arrangement  was  possessed  by  G.  Hargreaves  and  J. 
Hargreaves,  and  that  they  sold  some  of  them  to  the  amount  of  £3804,  15s.  6d.,  which 
they  had  received  and  mixed  up  with  their  own  monies  ;  and  that  part  of  such  goods 
which  had  arrived  before  the  said  ari'angement  and  also  the  goods  which  arrived 
afterwards  had  been  possessed  by  G.  Scholfield,  W.  Wilson,  and  H.  W.  Banner,  as 
the  surviving  trustees  of  the  deed  of  covenant  of  the  19th  of  April  1848,  and  that 
they  had  sold  the  goods  so  possessed  by  them  as  aforesaid  for  a  large  sum  of  money,. 
and  that  the  sum  of  £8040,  6s.  6d.  was  then  in  their  possession,  the  price  of  such 
goods  and  the  accumulations  thereof. 

The  bill  prayed  that  it  might  be  declared  that  the  Liverpool  Banking  Company 
and  all  other  the  holders  of  the  bills  of  exchange  drawn  upon  and  accepted  by  W.  B. 
Prescott  under  the  circumstances  thereinbefore  stated  were  entitled  to  have  the  sum 
of  £8040,  6s.  6d.  and  all  interest  thereafter  to  accrue  due  thereon  and  the  accumula- 
tions thereof  paid  and  applied  rateably  amongst  them  in  discharge  and  satisfaction, 
so  far  as  the  same  would  extend,  of  the  amount  of  their  said  bills,  without  prejudice 
to  their  right  or  title  to  have  and  receive  the  balance  or  surplus  of  the  amount  of 
such  bills  and  also  the  said  sum  of  £3804,  15s.  6d.,  or  a  composition  of  8s.  in  the 
pound  in  respect  of  such  balance  or  residue  and  sum  of  £3804,  15s.  6d.,  as  the  case 
might  be,  and  according  to  whether  such  holders  were  or  were  not  parties  to  the 
said  deeds  of  the  19th  April  1848  out  of  the  joint  real  and  personal  estates  of  6. 
Hargreaves  and  J.  Hargreaves,  and  that  the  sum  of  £8040,  6s.  6d.  might  be  [439J 
paid  and  applied  accordingly  ;  and  that,  for  the  purposes  aforesaid,  all  necessary  and 
proper  inquiries  might  be  made  and  accounts  taken  ;  and  that,  in  the  meantime,  the 
Defendants  (the  trustees)  might  be  restrained  from  paying  or  distributing  the  said 
sum  of  £8040,  6s.  6d. 

The  statements  in  the  bill  were  generally  admitted  by  the  Defendants  G.  and  J. 
Hargreaves ;  they,  however,  denied  that  a  representation  had  been  made  to  the  bank 
that  the  return  consignments  were  to  be  a  security  and  indemnity  for  the  amount  of 
the  bills  at  maturity. 


3DEG.M.&G.440.  POWLES   t\    HARGREAVES  173 

The  evidence  of  W.  Wilson  with  respect  to  the  discount  of  Prescott's  acceptances 
by  the  bank  was  to  the  fallowing  effect : — "  The  arrangement  was  that  the  bank 
should  take  the  drafts  of  G.  Hargreaves  &  Co.  upon  certain  parties  named,  who  were 
parties  consigning  goods  to  Piatt,  Hargreaves,  &  Co.  at  Shanghae,  and  the  proceeds 
of  whose  property  were  to  come  back  into  the  hands  of  Joseph  Hargreaves  &  Co.  in 
Liverpool  under  the  arrangements  between  G.  Hargreaves  &  Co.  and  those  parties 
that  the  purchasers  of  those  goods  in  England  should  be  kept  out  of  cash  advance 
for  the  purchase-money  so  consigned." 

The  deed  of  covenant  executed  contemporaneously  with  the  composition  deed  by 
G.  and  J.  Hargreaves  contained  the  following  provision  : — "Provided  always  never- 
theless, and  it  is  hereby  declared  and  agreed  by  and  between  all  the  said  parties  to 
these  presents,  and  the  said  G.  Hargreaves  and  J.  Hargreaves  for  themselves  and 
the  said  T.  Piatt  do  hereby  respectively  consent,  covenant,  and  agree  that  the  said 
parties  hereto  of  the  fourth  part,  and  the  survivors  and  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor  or  other  the  trustees  or  trustee  of  these 
[440]  presents  shall  stand  possessed  of  all  the  goods  and  merchandize  consigned  to 
them  the  said  G.  Hargreaves,  J.  Hargreaves,  and  T.  Piatt  under  their  firms  aforesaid 
or  any  of  them  for  sale,  as  commission  merchants  or  agents,  and  of  the  proceeds  or 
returns  in  respect  of  all  such  goods  and  merchandizes,  when  and  as  the  same  shall 
be  received  upon  trust,  after  full  and  complete  satisfaction  of  any  lien,  claim,  right, 
or  title  to  be  indemnified,  or  other  claim,  right,  or  title  which  the  said  G.  Hargreaves, 
J.  Hargreaves,  and  T.  Piatt,  their  executors,  administrators,  or  assigns,  or  any  of 
them  shall  or  may  have  or  be  entitled  to  into  or  upon  the  said  goods  and  proceeds, 
or  any  of  them  respectively,  for  the  respective  consignors  of  all  such  goods  and 
merchandizes,  or  for  such  other  person  or  persons  as  shall  or  may  be  entitled 
thereto." 

By  the  decree  of  the  Vice-Chancellor  it  was  declared  that  the  Plaintiff  and  the 
other  holders  of  bills  drawn  by  Hargreaves  &  Co.  on  and  accepted  by  Prescott,  under 
the  circumstances  in  the  pleadings  mentioned,  were  entitled  to  have  £8040,  6s.  6d., 
and  any  interest  arising  therefrom,  divided  rateably  among  them  in  proportion  to 
the  amounts  due  on  their  respective  bills,  "  without  prejudice  to  the  right  or  title  of 
the  said  Plaintifl'  and  the  other  holders  of  such  bills  to  have  and  receive  the  sum  of 
£3804,  15s.  6d.,  the  residue  of  such  monies  or  a  composition  of  8s.  in  the  pound,  in 
respect  of  the  same,  as  in  the  pleadings  mentioned,  or  to  have  their  claim  against  the 
parties  to  the  bills  for  the  balance  or  residue  of  the  same." 

The  Defendants  G.  and  J.  Hargreaves  now  appealed  from  the  whole  of  that 
decree. 

Mr.  Russell,  Mr.  Daniel,  and  Mr.  H.  Clarke,  for  the  Plaintiffs,  in  support  of  the 
Vice-Chancellor's  decree.  [441]  The  equity  of  the  bill  is  founded  on  the  doctrine 
clearly  established  by  Lord  Eldon  in  the  case  of  Ex  parte  Waring  (19  Ves.  344  ;  S.  C. 
2  Ro.se,  182;  2  Gl.  &  Jam.  404).  This  doctrine  was  recognized  in  the  case  of  Ex 
parte  Hohhonse  (3  Mont.  &  A.  269),  and  in  fact  has  never  been  impugned.  The 
Defendants  rely  on  some  observations  of  Sir  J.  Wigram,  in  the  case  of  Laycock  v. 
Johnson  (6  Hare,  199),  where  he  states  that  the  rule  laid  down  in  Ex  parte  Waring 
was  only  a  special  mode  of  payment  in  bankruptcy.  The  decision  in  that  case  was 
as  to  the  right  of  bill-holders,  not  parties  to  the  suit,  to  intervene  on  further 
directions,  where  the  bill  was  filed  by  a  stakeholder  against  the  assignees  of  the 
drawers  and  acceptors  to  determine  their  respective  interests  on  the  proceeds  of 
certain  goods  in  the  hands  of  the  stakeholder ;  and  though  the  decree  di.sallowed  the 
claims  of  the  bill-holders  in  that  cause,  yet  it  contained  a  distinct  provision  that  it 
was  to  be  without  prejudice  to  the  claims  of  any  persons  who  were  not  parties  to  the 
record  upon  the  assignees  of  the  acceptors  in  whose  favour  the  decree  was  pronounced. 
Admitting,  however,  for  a  moment  that  the  principle  established  in  Ex  parte  Waring 
<19  Ves.  344  ;  S.  C.  2  Rose,  182  ;  2  Gl.  &  .Jam.  404)  is  only  applicable  to  the 
administration  of  estates  under  the  bankrupt  law,  the  deed  of  composition  under 
which  G.  and  .J.  Hargreaves'  bankruptcy  was  annulled  expressly  provides  for  the 
determination  of  all  questions,  which  may  arise  between  any  of  the  creditors  and  G. 
and  .J.  Hargreaves,  by  the  laws  as  administered  in  bankruptcy. 

[In  answer  to  a  question  put  by  the  Lord  Justice  Knight  Bruce,  the  counsel  for 
the  Appellants  admitted  that  if  there  had  been  no  bankruptcy,  no  insolvency,  and 
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no  death,  the  property  now  in  question  would,  as  between  [442]  the  Messrs.  Har- 
greaves  and  Prescott,  have  been  clearly  applicable  to  the  discharge  of  the  bills.] 

Mr.  Wigram,  Mr.  Kelt,  and  Mr  Smythe,  for  the  Appellants.  The  PlaintiflF  rests 
his  claim  and  that  of  the  other  bill-holders  first  on  the  case  of  Eo:  parte  JTaring  (19 
Ves.  344) ;  secondly,  on  the  special  contract.  With  respect  to  the  case  of  Ex  j)arte 
JJ'arinff,  the  rule  there  established  is  a  mere  arbitrary  rule  of  law  applicable  to  the 
particular  state  of  circumstances,  where  two  bankrupt  estates  have  to  be  adminis- 
tered ;  and  this  is  mainfestly  to  be  inferred  from  Lord  Eldon's  language  when  he 
speaks  of  the  necessity  of  "  clearing  "  the  estate  of  Brickwood  of  the  demand  by  their 
acceptances. 

[The  Lokd  Justice  KNKiHT  Bruce  referred  to  the  case  of  Ex  ■parte  Williams  (11 
Ves.  3),  and  suggested  that  the  observations  of  Lord  Eldon  there  on  the  rights  of 
joint  and  separate  creditors  were  not  confined  to  the  administration  of  estates  under 
the  bankrupt  laws.] 

The  reason  why  there  must  be  two  bankruptcies  is,  that  in  such  cases  there 
follows  a  statutable  release  from  all  obligations  ;  but  here  Prescott,  as  acceptor,  not 
having  become  bankrupt,  his  representatives  can  claim  no  interest  in  the  proceeds  of 
the  goods  without  indemnifying  the  parties  holding  the  proceeds  of  such  goods 
against  the  amount  of  the  acceptances.  Ex  parte  Brmvn  (3  Mont.  &  A.  471). 

The  mere  fact  that  the  goods  have  been  sold  can  make  no  difference  as  to  the 
right  of  retainer ;  and  the  provision  in  the  deed  of  covenant  to  the  effect  that  the 
trustees  should  hold  the  goods  or  their  proceeds  as  an  indemnity  against  the  claims 
of  G.  and  J.  Hargreaves,  [443]  excludes  the  notion  that  the  bill-holders  were  to  have 
any  lien  upon  the  goods.  The  present  Plaintifl",  and  those  whom  he  represents,  can 
have  no  higher  equity  than  the  acceptor,  Ex  parte  Parr  (Buck,  191)  ;  and  they  can 
only  come  into  this  Court  on  the  allegation  that  his  personal  representative  has 
refused  to  sue,  which  is  not  the  fact,  and  this  of  itself  constitutes  a  valid  objection  to 
this  bill.  [Lord  Justice  Knight  Bruce  referred  to  Bar'ker  v.  Birch.  (1  De  G.  &  S.  376).] 
No  such  principle  as  that  to  be  found  in  Ex  parte  Jl'aring  exists  in  the  administration 
of  equity  in  this  Court ;  on  the  contrary,  the  bill-holders,  who  are  third  parties, 
cannot  assert  an  equity  arising  out  of  a  contract  between  Prescott  and  G.  and  J.. 
Hargreaves,  Garrard  v.  I^ord  Lauderdale  (3  Sim.  1 ) ;  if  the  Plaintiff  had  any  such  right,, 
the  result  would  follow  that  every  bill-holder  would  have  a  specific  lien  on  the 
goods. 

[The  Lord  Justice  Knight  Bruce  referred  to  De  Bemales  v.  Fuller  (14  East, 
590,  note),  where  money  paid  into  a  bank  for  the  purpose  of  taking  up  a  particular 
bill  was  held  to  be  money  had  and  received  to  the  use  of  the  bill-holder.] 

We  rely  on  the  authority  of  Laycoch  v.  Johnson  (6  Hare,  199  ;  see  p.  209),  where 
the  Vice-Chancellor  Wigram  says,  "  The  third  question  is,  whether  the  doctrine 
established  by  Ex  parte  JFarinr/,  and  the  other  cases,  affects  the  alleged  rights  of 
these  bill-holders.  That  doctrine  appears  to  me  to  make  no  difference  for  the  purposes, 
of  the  present  suit.  The  creditors  must  be  paid  in  the  bankruptcy  ;  and  the  rule  laid 
down  in  Ex  parte  IFaring  is  only  a  special  mode  of  payment  in  the  bankruptcy."  It 
is  also  [444]  to  be  observed  that  in  Ex  parte  IVaring  (19  Ves.  344),  the  short  bills 
were  more  than  sufficient  to  cover  the  liability  on  the  acceptances ;  here  there  is  a 
deficiency. 

Secondly,  with  respect  to  the  special  contract,  the  Vice-Chancellor  was  clearly  of 
opinion  that  there  was  none  ;  if  that  were  proved  as  alleged  at  the  Bar  there  would 
be  an  end  of  the  case ;  but  so  far  from  being  proved  there  does  not  appear  to  be  a 
single  statement  in  the  bill  on  which  to  support  so  unfounded  a  position,  and  the 
evidence  of  Wilson  is  the  other  way.  As  to  the  proviso  at  the  end  of  the  deed,  on 
which  reliance  has  been  made,  it  is  clear  that  the  bill-holders,  before  they  can  avail 
themselves  of  that  proviso,  must  shew  that  they  are  creditors  Avho  have  a  lien  on  the 
goods  in  the  hands  of  Messrs  Hargreaves,  which  is  assuming  the  whole  case.  The 
decree  is  clearly  wrong,  in  so  far  as  it  declares  that  the  Plaintiff  and  the  other  bill- 
holders  are  entitled  to  have  the  £8040  divided  rateably  among  them  without  prejudice 
to  their  right  to  prove  on  the  £3804,  15s.  6d.,  not  only  in  respect  of  the  difference, 
but  for  the  whole  amount  of  their  claim. 

Mr.  Follett  and  Mr.  Woodruffe  appeared  for  the  Defendants,  J.  H.  Crowder  and 
Frances  his  wife,  the  administratrix  of  W.  B.  Prescott,  and,  as  the  decree  simply 
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dismissed  the  bill  against  their  clients,  took  no  part  in  the  discussion.  Upon  being 
required,  however,  by  the  counsel  for  the  Appellants  to  admit  that  the  sum  of  £8040, 
6s.  6d.  represented  the  true  balance  of  the  account  between  the  estates  of  Messrs. 
Hargreaves  and  Prescott,  they  submitted  that  they  ought  not  to  be  called  upon  to 
make  any  such  admission,  or  any  other  admis.sion  than  that  they  disclaimed  all 
interest  in  the  matters  in  the  bill  mentioned,  and  the  Court  so  held. 

[445]  Mr.  Bacon  and  Mr.  Eddis,  for  the  trustees. 

In  the  course  of  the  argument  the  original  order  as  drawn  up  in  Ex  park  JFarinr/ 
(19  Ves.  344  ;  S.  C.  2  Rose,  182),  was  sent  for.(l) 

[446]  Without  calling  for  a  reply, 

The  Lord  Chancellor.  I  believe  the  Court  has  no  doubt  of  the  substantial 
accuracy  of  the  decree  which  has  been  made,  subject  to  a  very  slight  variation  which 
in  all  probability  is  not  a  variation  of  anything  the  Vice-Chancellor  intended  in  the 
decree,  but  some  words  may  have  crept  in  -per  incuriam  in  drawing  it  up.  [His  Lord- 
ship here  recapitulated  the  facts  of  the  case  and  proceeded.]  Under  these  circum- 
stances the  suit  has  been  instituted  by  the  bank,  [447]  who,  as  the  holders  of  bills 
drawn  upon  and  accepted  by  Prescott,  allege  that  they  have  a  right  to  have  the  sum 
of  £8040  admitted  to  be  in  the  hands  of  the  trustees  applied  in  the  first  instance  in 
liquidation  of  the  bills,  and  not  in  discharge  of  the  ordinary  debts  of  Messrs. 
Hargreaves  which  were  to  be  liquidated  under  the  trust  deed.  Under  the  trust  deed 
arrangements  were  made  whereby  any  creditor  coming  in  under  the  deed  was  to  have 
8s.  in  the  pound,  and  the  surplus  was  to  go  to  the  Messrs.  Hargreaves,  who,  it  was 
said,  had  lost  a  very  large  fortune  in  this  speculation.  The  Plaintiff's  demand  maj^ 
be  described  as  being  in  the  nature  of  a  lien  on  this  £8040,  and  if  that  sum  should 
not  satisfy  his  demand,  he  claims  to  prove  for  the  residue  under  the  commission,  or 
rather  to  be  paid  under  the  trust  deed  whereby  the  property  of  Messrs.  Hargreaves 
is  to  be  administered,  just  in  the  same  way  as  if  the  fiat  had  not  been  superseded. 

The  equity  on  which  the  bill  is  framed  rests  upon  the  authority  of  Ex  parte  Warinrj 
(19  Ves.  344;  S.  C.  2  Rose,  182);  the  principles  established  in  that  case  have  been 
recognised  for  a  period  of  now  nearly  forty  years.  In  that  case,  which  arose  under 
the  two  distinct  bankruptcies  of  Brickwood  &  Co.  and  Bracken  &  Co.,  the  facts  were 
these : — Brickwood  &  Co.  were  bankers.  Bracken  &  Co.  were  customers  of  the  bank. 
They  were  in  the  habit  of  getting  the  bank  to  accept  largely  for  their  accommodation, 
and  of  depositing  with  the  bank  securities  to  meet  those  acceptances.  Brickwood  & 
Co.  became  bankrupts  in  the  month  of  July  1810.  At  the  time  when  they  became 
bankrupts  they  were  liable  upon  their  acceptances  in  favour  of  Bracken  &  Co.  to  the 
extent  of  £24,000  ;  but  to  meet  those  acceptances  they  held  securities  which  had  been 
deposited  with  them  to  an  amount  which  need  [448]  not  be  stated  in  detail,  but  which 
may  be  assumed  on  the  present  argument,  as  the  Appellants  have  relied  upon  that 
circumstance,  to  have  exceeded  £24,000.  In  less  than  one  month  after  the  bank- 
ruptcy of  Brickwood  &  Co.,  Bracken  &  Co.  also  became  bankrupts.  It  appears  that 
the  holders  of  the  acceptances  proved  against  both  estates,  but  they  said,  we  are  not 
driven  to  take  our  remedy  merely  on  the  proofs  against  these  two  estates,  we  have  a 
right  to  have  applied  in  discharge  of  our  acceptances  those  securities  that  were 
deposited  by  Bracken  &  Co.  with  Brickwood  &  Co.  to  meet  them,  Bracken  &  Co. 
being  the  principals,  Brickwood  &  Co.  the  sureties.  The  question  seems  to  have  been 
argued  very  fully  and  at  great  length,  and  Lord  Eldon  held  that  there  was  such  a 
right, — not,  he  said,  "in  the  nature  of  a  direct  demand  "  (2  Rose,  182  ;  see  p.  186), 
by  virtue  of  any  distinct  and  independent  equity  existing  in  the  bill-holders  to  claim 
a  lien  on  that  which  had  been  deposited  by  the  principal  debtor  with  the  surety  ;  if 
that  were  so,  they  would  have  had  a  right  at  all  times  upon  the  bill  so  deposited,  and 
to  have  said,  nobody  shall  deal  with  these  bills  except  as  we  choose  to  permit,  a 
proposition  utterly  untenable.  But  although  there  was  no  lien  originally  and 
independently  existing  in  the  bill-holders,  yet  Lord  Eldon  held  that  "  as  the  estate  of 
Brickwood  &  Co.  must  be  cleared  of  the  demand  by  their  acceptances  "  (19  Ves.  345  ; 
see  p.  3.50)  the  persons  holding  the  acceptances  were  entitled  to  be  paid  as  the  true 
way  of  arranging  the  equities  between  the  estates  which  had  to  be  administered.  The 
expression  "cleared"  implies  that  it  must  be  ascertained  of  what  each  estate 
consisted ;  now  the  securities  which  were  in  the  hands  of  Brickwood  &  Co.  could  not 
be  administered  as  part  of  their  estate,  they  did  not  belong  to  them ;  Bracken  &  Co., 
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if  they  had  remained  solvent,  would  have  been  entitled,  on  paying  the  acceptances, 
to  [449]  have  had  the  securities  handed  over  to  them  ;  and  such  being  their  rights 
if  they  had  remained  solvent,  those  rights  must  be  worked  out,  so  to  speak,  with 
respect  to  the  property  held  by  Brickwood  &  Co.  for  a  particular  purpose.  Lord 
Eldon,  therefore,  on  applying  that  principle  to  the  necessity  of  clearing  the  two 
estates,  and  as  that  could  only  be  done  by  clearing  off  the  acceptances,  held  that  the 
securities  "  must  be  first  applied  to  the  discharge  of  those  acceptances  for  the  sake, 
not  of  the  bill-holders,  but  of  the  house  of  Brickwood,  who  had  become  liable  to 
them,  and  had  a  right  to  have  that  liability  cleared  away  before  any  demand  could  arise 
for  the  Brackens  ;"  Ex  parte  IFarinfi  (19  Ves.  344;  see  p.  349.  S.  C.  2  Rose,  182); 
that  in  truth  amounted  to  paying  off  the  bill-holders  by  means  of  those  securities ; 
and  the  Plaintiff  here  says,  that  is  precisely  the  equity  on  which  he  relies  in  the 
present  suit. 

The  claim  is  resisted  on  two  grounds,  as  I  collect  from  the  very  able  argument  of 
the  Appellants'  counsel.  First  it  is  said,  that  the  principle  established  in  Ex  parte 
U'aring  (19  Ves.  344;  see  p.  349.  S.  C.  2  Rose,  182)  is  a  principle  depending  on 
the  fact  of  there  having  been  in  that  case  what  is  called  (not,  I  think,  very  happily) 
a  "double  bankruptcy;"  meaning,  by  "double  bankruptcy,"  a  case  where  two  dis- 
tinct estates  are  to  be  administered  under  the  operation  of  the  bankrupt  law,  and  that 
the  principle  is  not  applicable  to  a  case  like  the  present,  where  a  party  seeks  to  en- 
force such  an  equity  by  a  suit  in  this  Court.  Secondly,  it  is  said,  that  the  doctrine, 
if  applicable  at  all,  is  at  least  not  applicable  in  the  way  sought  to  be  applied  in  this 
case,  where  the  securities  in  the  hands  of  the  depositees  are  not  sufficient  to  meet  the 
whole  of  the  demand.  With  regard  to  the  necessity  for  there  being  two  distinct 
estates  to  be  administered  under  the  bankrupt  law,  let  us  [450]  consider  first  what  is 
the  position  here.  I  cannot,  however,  conceive  it  possible  that  if  by  bankruptcy  is  meant 
bankruptcy  as  technically  distinguished  from  insolvency,  there  can  be  anything  in  that 
state  of  circumstances  which  is  necessary  to  the  application  of  the  principle.  Insol- 
vency is  necessary  for  a  reason  that  is  obvious.  In  the  present  case  there  exists  what 
I  think  is  substantially  a  bankruptcy  on  the  part  of  the  Messrs.  Hargreaves.  There 
was  technically  and  literally,  as  well  as  substantially,  a  bankruptcy  in  the  first 
instance,  but  by  arrangement  that  was  superseded,  and  the  parties  substituted  a 
private  mode  of  liquidation,  but  with  an  express  and  distinct  proviso  that  all  rights 
were  to  be  saved,  and  administered  exactly  in  the  same  way,  as  if  the  bankruptcy  had 
continued.  So  far,  therefore,  as  the  Messrs.  Hargreaves  are  concerned,  I  think  the 
Appellants  are  estopped  from  saying  that  there  is  not  strictly  a  bankruptcy. 

But  then  it  is  said  that  there  is  no  bankruptcy  as  far  as  Prescott  is  concerned. 
There  was  not,  it  is  true,  a  judicial  bankruptcy,  but  why  is  it  that  this  principle  is 
said  to  be  only  applicable  when  there  are  two  bankruptcies  ?  Why,  because  if  either 
party  (the  principal  or  the  surety)  is  solvent  there  is  no  room  for  the  application  of 
the  principle  at  all.  In  such  a  case  no  question  can  arise  between  the  bill-holders 
and  those  who  are  liable  upon  the  bills.  The  bill-holder  gets  paid  in  full,  either  by 
the  principal  or  the  surety  ;  if  he  gets  paid  in  full  by  the  principal  of  course  he  does 
not  apply  to  the  surety.  The  principal  then  applies  to  the  depositee,  the  surety  who 
holds  the  securities,  and  says,  I  have  paid  off  all  this  against  which  the  deposit  was 
made  with  you  by  way  of  indemnity ;  I  have,  therefore,  put  myself  into  a  position  to 
demand  the  securities  back  again.  So,  also,  if  the  principal  is  insolvent,  and  the 
depo.sitee  is  solvent,  the  question  does  not  arise  because  the  bill-holder  then  comes 
[451]  on  the  depositee.  It  is  no  answer  for  him  to  say  he  was  only  surety  ;  if  he  is 
solvent  he  pays  in  full,  but  then  he  clearly  has  a  right  to  indemnify  himself  by  means 
of  the  deposit  as  far  as  it  will  extend.  Therefore  it  is  in  a  sense  quite  accurate  to 
say  that  such  questions  arise  only  in  the  administration  of  two  bankrupt  estates  ;  the 
question  can  alone  arise  where  there  are  two  estates,  that  of  the  principal  and  surety, 
both  insolvent,  and  coming  therefore  under  a  forced  administration.  But  whenever 
that  state  of  things  does  arise,  and  whenever  two  estates  are  to  be  administered  by 
some  vis  major,  it  is  perfectly  immaterial  whether  such  administration  is  to  be  under 
the  jurisdiction  of  the  Court  of  Chancery,  or  of  the  Courts  of  Bankruptcy  or  Insol- 
vency ;  exactly  the  same  principle  becomes  applicable.  If  it  were  not  so,  the  strange 
anomaly  would  arise  that  the  property  of  the  depositor,  instead  of  going  as  it  ought 
to  pay  his  debts,  would  actually  be  applied  in  payment  of  the  debt  of  the  depositee. 
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It  appears  to  me,  therefore,  obvious  that  if  Lord  Eldon  did  use  any  expression  that 
could  lead  to  the  inference  that  there  must  be  two  distinct  bankruptcies  Ijefore  the 
principle  was  applicable,  it  was  only  because  bankruptcy  was  then  in  his  contempla- 
tion, not  that  he  meant  it  should  be  technically  bankruptcy.  As  I  have  said,  there 
must  be  an  administration  of  two  estates,  both  insolvent,  before  this  equity  of  persons 
who  have  no  distinct  equity  of  their  own,  but  which  is  enforced  through  the  medium 
of  the  equity  of  other  parties,  can  by  possibility  arise.  It  appears  to  me  that  state 
of  things  did  arise  here.  In  the  Messrs.  Hargreaves'  case  there  was  clearly  what 
must  be  treated  in  every  respect  as  actual  bankru{)tcy  :  and  in  regard  to  Prescott's 
estate  there  is  virtually  the  same  thing ;  at  the  time  of  his  death  his  estate  was 
totally  insolvent ;  it  must,  therefore,  be  regarded  just  in  the  same  light  as  that  of  a 
•certificated  bankrupt ;  and  all  the  equities  at-[452]-taching  on  it  must  be  carried  into 
effect,  just  in  the  same  way  as  if  it  was  an  estate  administered  in  the  course  of  the 
process  of  bankruptcy  or  insolvency,  or  in  any  other  mode  of  administering  an 
insolvent  estate. 

The  second  objection  (which  also  presented  itself  to  my  mind  before  it  was  urged 
in  the  argument)  is  one  which  I  confess  struck  me  at  the  time  as  possessing  consider- 
able weight,  though  I  have  now  satisfied  myself  to  the  contrary.  It  is  this : — it  was 
said  that  in  Ex  parte  IP'aring  (19  Ves.  344;  S.  C.  2  Rose,  182)  the  deposited  securities 
were  more  than  sufficient  to  pay  the  bill-holder,  and  therefore  the  equity  was  got  at 
in  that  way.  It  was  said  that  the  bill-holders  had  applied  to  the  depositors.  Bracken 
•A-  Co.,  who  had  paid  them  in  full,  and  that  they,  Bracken  &  Co.,  had  by  that 
means  got  back  the  whole  of  the  short  bills  which  they  had  deposited.  The  short 
bills  when  realized  proved  more  than  sufficient  to  paj'  the  whole  of  Brickwood  & 
Co.'s  acceptances,  and,  therefore,  it  was  necessary  for  Bracken  &  Co.'s  security  that 
this  operation  should  have  been  gone  into,  because  they  otherwise  could  not  have 
got  back  the  surplus  value  of  the  short  bills  deposited.  It  was  argued  that  that 
equity  was  got  at  on  the  assumption  that  the  bill-holders  stood  in  the  position  of  the 
surety,  and  only  through  the  medium  of  the  principal  debtors.  Bracken  &  Co.,  who 
had  made  the  deposit.  Therefore  it  was  said  that  such  an  equity  could  not  be  applied 
in  this  case,  because  here  you  cannot  take  the  goods  which  were  deposited  out  of  the 
hands  of  the  depositees  without  indemnifying  them,  that  is,  without  paying  the  bills 
in  full,  which,  if  (as  in  the  present  case)  the  deposits  are  insufficient  for  the  purpose, 
is  not  to  be  contemplated.  I  confess  I  was  at  first  a  good  deal  struck  with  that  argu- 
ment. With  the  view  of  ascertaining  exactly  what  was  done  in  Ex  parte  JFaring  (19 
Ves.  344  ;  S.  C.  2  Rose,  182),  and  [453]  whether  the  order  as  drawn  up  in  that  case 
would  throw  light  upon  the  subject,  we  sent  for  the  order  itself.  It  may,  I  think,  be 
inferred  from  the  judgment  in  the  report  of  that  case,  that  the  securities  deposited 
were  more  than  sufficient  to  satisfy  the  bills.  I  do  not  know  that  that  distinctly 
appears  in  the  report,  but  whether  it  was  so  or  not  is  immaterial,  because  the  order 
itself  (which  I  must  assume  was  very  fully  considered,  for  Lord  Eldon  directed  the 
attention  of  Mr.  Cooke  to  the  mode  in  which  it  was  to  be  drawn  up),  distinctly  pro- 
vided for  the  case  of  the  short  bills  deposited  either  being  equal  or  more  than 
sufficient,  or  being  insufficient ;  and  expressly  provided  that,  if  insufficient,  the  parties 
holding  the  acceptances  were  to  prove  for  the  deficiency.  Is  that  at  all  surprising 
when  we  consider  the  case  a  little  more  closely  1  That  of  necessity  must  be  the 
equity ;  because,  when  as  in  the  present  case  the  goods  were  deposited  under  circum- 
stances that  the  parties  with  whom  they  were  deposited  had  a  right  to  hold  them  as 
security,  it  is  to  be  observed  that  from  the  nature  of  the  transaction  it  was  meant 
either  by  express  contract,  or  in  the  ordinary  course  of  dealing  with  the  property, 
that  it  should  be  turned  into  money  :  when  that  is  done  it  is  absurd  to  speak  of 
holding  £8000  by  way  of  security  for  being  paid  £16,000.  That  is  not  the  course  of 
dealing.  When  it  is  once  said  that  goods  or  bills  are  deposited  by  way  of  security 
on  a  contract  that,  when  the  proper  time  arrives,  those  securities  are  to  be  realized 
and  turned  into  money,  what  is  necessarily  meant  is  that  the  money  is  then  to  be 
applied,  just  as  property  sold  under  a  power  of  sale  in  a  mortgage  is  to  be  applied,  in 
liquidating  the  demands  for  which  it  is  a  security  if  sufficient ;  if  not  sufficient,  in 
liquidating  such  demands  pro  tanto. 

It  seems  to  me,  therefore,  that  the  circumstance  of  [454]  the  proceeds  of  the 
remittances  here  not  being  sufficient  does  not  at  all  vary  the  equity  of  the  case,  but 
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that  the  right  of  the  bill-holders  is  just  as  it  would  be  if  the  securities  had  been  more 
than  sutRcient  to  satisfy  their  bills,  as  it  was  held  in  the  case  of  Ex  parte  JFaring  (19 
Ves.  344  ;  S.  C.  2  Rose,  182),  if  there  the  securities  had  been  insufficient.  The 
Plaintiff'  and  those  on  whose  behalf  he  sues  are  entitled  to  have  what  is  in  specie, 
namely,  the  £8040,  applied  in  the  first  instance  in  liquidating  their  demands,  and 
following  the  principle  of  Ex  parte  JFaiing  (19  Ves.  344  ;  S.  C.  2  Rose,  182),  they  are 
to  be  at  liberty  to  prove  for  the  deficiency. 

We  propose  to  leave  the  decree  substantially  as  it  was,  except  that  after  declaring 
the  rights  of  the  parties  in  the  way  in  which  the  Vice-Chanoellor  has  declared  them, 
the  decree  as  drawn  up  now  goes  on  "  without  prejudice  to  the  right  or  title  of  the 
said  Plaintiff'  and  the  other  holders  of  such  bills  to  have  and  receive  the  sum  of  £3804, 
1.5s.  6d.,  the  residue  of  such  moneys"  (that  is  the  property  sold  before  the  bank- 
ruptcy on  which  they  clearly  have  no  claim),  "or  a  composition  of  8s.  in  the  pound  in 
respect  of  the  same."  We  think  that  part  of  the  decree  must  be  varied  by  substituting 
a  clause  to  the  effect  that  the  decree  is  to  be  without  prejudice  to  the  parties  making 
such  claim  for  the  balance  as  they  may  be  entitled  to  under  the  trust  deed,  in  order 
to  exclude  the  notion  that  they  can  prove  for  anything  more  than  the  balance. 

The  Lord  Ju.stice  Knight  Bruce.  How  this  case  would  have  stood  if  Mr. 
Prescott  had  not  died  insolvent  before  the  bankruptcy  of  the  firm  of  Hargreaves,  I 
think  it  unnecessary  for  me  to  give  an  opinion  ;  for  it  is  an  admitted  fact  that,  before 
the  bankruptcy,  Mr.  Prescott  had  died  insolvent.  It  may,  per-[455]-haps,  be 
material  also  to  bear  in  mind  that  of  the  goods  of  which  the  proceeds  are  now  iij 
question  none  had  been  sold  before  the  bankruptcy.  A  portion  of  these  goods  was 
specifically  in  the  possession  of  the  firm  of  Hargreaves  before  and  at  the  time  of  the 
bankruptcy.  The  other  portion  was  never  so,  but  reached  the  hands  of  the  assignees 
after  the  bankruptcy,  and  was,  with  the  other  portion,  sold,  not  by  them,  but  by  the 
trustees  under  the  composition  deed,  and  the  sale  took  place  without  the  participation, 
authority,  or  consent  of  any  personal  representative  of  Mr.  Prescott,  although  not 
one  of  the  bills  in  question  drawn  by  the  firm  of  Hargreaves  (as  sureties  in  effect  for 
Prescott)  had  or  has  been  paid.  Not  only,  however,  does  neither  of  the  Defendants, 
Mr.  and  Mrs.  Crowder  (that  lady  being  now  the  personal  representative  of  Mr. 
Prescott)  oppose  the  claim  made  in  this  suit  by  the  Plaintiffs,  but  Mr.  Crowder  also, 
who,  as  the  husband  of  the  administratrix  is  substantially  the  administrator,  disclaims 
all  interest  in  the  matters  in  the  bill  mentioned. 

Bv  the  express  contract  of  the  Appellants  with  the  Plaintiffs,  the  rights  of  the 
Plaintifl^s  in  respect  of  the  subject  in  dispute  are  to  be  considered  and  dealt  with  as 
if  the  bankruptcy  had  not  been  annulled,  but  had  proceeded  and  were  still  in  force. 

The  question  therefore  is,  what  would  have  been  the  rights — the  enforceable 
rights — of  the  Plaintiff  if  the  bankruptcy  had  continued  1  And  that  point  cannot 
properly  be  considered  without  ascribing  to  the  assignees  the  sale  in  effect  made  by 
the  trustees.  It  must,  therefore,  for  every  purpose  be  taken  as  if  the  assignees, 
continuing  to  be  assignees,  had  sold  the  goods  in  the  manner  already  mentioned  in 
which  the  trustees  did  sell  them. 

[456]  That  being  so,  can  there  be  any  reasonable  doubt  on  the  part  of  any  person 
conversant  with  the  doctrines  or  practice  of  this  Court  as  to  what  would  have  been 
the  remedy  administered  in  bankruptcy  if  a  petition  in  the  bankruptcy  had  been 
presented  by  the  present  Plaintiffs  ?  In  every  possible  view  the  Plaintiffs  could  be 
creditors  under  the  bankruptcy,  and  have  a  right  to  be  heard  before  the  Court  in 
bankruptcy  for  the  purpose  of  procuring  and  securing  a  due  administration  of  the 
bankrupt's  estate.  Could  it  be  consistent  with  a  due  administration  of  the  bankrupt's 
estate  that  the  proceeds  of  the  goods,  sold  in  the  manner  I  have  mentioned,  should 
be  otherwise  applied  than  for  the  purpose  of  paying  the  bills  so  far  as  those  proceeds 
would  extend  !  It  would  have  been  a  disgrace  to  the  administration  of  justice  if 
any  substantial  difiiculty  could  have  been  reasonably  suggested  on  such  a  point.  Of 
course  they  had  a  right  to  present  a  petition  ;  and  of  course  the  effect  of  presenting  it 
would  have  been  to  ascribe  and  apply  the  clear  proceeds  of  the  goods  sold  after  the 
bankruptcy  to  the  payment  of  the  bills,  so  far  as  those  proceeds  would  extend,  with 
liberty  to  prove  for  the  difference. 

But  (as  I  have  already  said,  and  as  the  Lord  Chancellor  has  stated)  by  express 
contract  the  rights  are  to  be  dealt  with  as  in  the  case  of  a  bankruptcy.     I  confess 
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that  to  my  apprehension  a  clearer  cause,  not  only  in  point  of  commonsense  and 
common  honesty,  but  in  point  of  equity,  has  not  often  been  brought  before  a  Court 
of  Justice.  The  decree  therefore  is  substantially  right;  right  probably  on  every 
point  submitted  to  the  Vice-Chancellor,  and  which  the  Vice-Chancellor  meant  ti> 
decide,  and  only  to  be  varied  in  that  slight  and  verbal  manner  to  which  his  Lordship 
has  alluded. 

[457]  I  suppose  the  Lord  Chancellor  to  intend  that  this  should  not  vary  the 
costs,  but  that  the  Appellants  should  pay  the  costs  of  the  appeal.  In  that  view  I 
entirely  concur. 

The  Lord  Justice  Turner.  If  it  had  been  necessary  in  this  case  to  determine 
the  question  whether  the  bill-holders,  the  Plaintiffs,  had  a  separate  and  independent 
right  to  sue  in  respect  of  these  matters,  I  certainly  should  have  hesitated  a  long  time 
before  I  should  have  affirmed  that  right,  and  should  at  all  events  have  desired  further 
time  to  consider  the  question.  But  this  deed  which  regulates  the  rights  between 
these  parties  contains  an  express  proviso  that  everj'thing  in  respect  of  these  matters 
shall  be  adjudicated  upon  as  if  the  fiat  in  bankruptcy  had  proceeded ;  and  that  there- 
fore brings  the  case  directlj'  within  the  doctrine  of  ix  parte  Waring.  Now,  the  order 
in  Ex  parte  Jl'aring  is  distinct  to  this  effect,  that  if  the  securities  in  the  hands  of 
Brickwood  &  Co.  were  insufficient  to  pay  the  bill-holders,  the  bill-holders  should 
prove  against  the  estate  of  Brickwood  &  Co.  and  Bracken  &  Co.  for  the  amount  of 
the  difference.     Therefore  that  order  seems  to  settle  the  rights  between  the  parties. 

It  is  said,  however,  that  the  order  is  not  consistent  with  what  fell  from  Lord 
Eldon  in  his  judgment  in  the  case.  It  is  impossible  to  suppose  that  an  order  of  so 
much  importance  and  so  well  considered  by  Lord  Eldon  could  possibly  have  passed 
p)er  incuriam,  and  I  am  by  no  means  satisfied  that  the  order  is  not  in  every  respect 
well  founded  in  practice,  and  in  right,  and  in  law ;  for  the  plain  fact  is,  that  the 
estate  which  is  bound  to  indemnify  does  in  truth  pay  by  virtue  of  the  proof  against 
it  as  much  as  can  possibly  be  paid  by  it. 

[458]  Then  it  is  .said  it  is  necessary  there  should  be  two  bankrupts,  or  two 
bankrupt  estates,  in  order  to  bring  into  action  the  rule  laid  down  in  Ex  parte  Jl'arivg. 
The  answer  to  that  argument  is,  that  there  are  in  truth  one  bankrupt  and  one  utterly 
insolvent  estate,  and  it  can  make  no  difference  in  the  application  of  the  rule  that  the 
one  estate  is  to  be  administered  in  bankruptcy,  and  the  other  is  an  insolvent  estate, 
to  be  administered  through  the  medium  of  the  Court  of  Chancery.  The  principle  on 
which  this  rule  is  founded  appears  to  me  to  be  this.  There  are  two  parties  liable  on 
the  bills  of  exchange.  One  of  those  parties  holds  securities  for  the  payment  of  the 
bills.  The  other  party  has  a  right  to  insist  that  the  property  held  as  security  shall 
be  applied  to  the  payment  of  the  bills.  He  may  sue  in  equity  for  the  purpose  of 
enforcing  that  right.  If  he  does,  the  security  must  be  applied  accordingly.  It 
cannot  be  applied  for  the  benefit  of  the  general  creditor  of  the  party  who  is  bound 
to  indemnify,  because  the  party  who  is  to  be  indemnified  has  a  right  and  an  interest 
in  the  application  of  it  to  the  indemnity  which  he  has  stipulated  for ;  and  the  con- 
sequence therefore  is,  that  the  proceeds  of  it  must  be  applied,  not  to  the  general 
creditors  of  the  party  who  is  indemnified,  but  to  the  demand  which  is  indemnified 
against.  It  seems  to  me  that  this  principle  must  apply  equally  whether  there  are 
two  estates  to  be  administered  in  bankruptcy,  or  one  in  bankruptcy  and  one  in  the 
Court  of  Chancery. 

I  think  therefore  that  the  decree  is  quite  right  with  the  alteration  that  has  been 
suggested. 

(1)  25  April  1815.  Ex  parte  Waring. — It  was  ordered  that  the  order  pronounced 
on  25th  January  1811  on  the  petition  of  Inglis  and  others,  assignees  of  Bracken  & 
Co.,  be  varied,  and  that  it  be  referred  to  the  Commissioners  of  Bankruptcy  against 
Brickwood  &  Co.,  to  take  an  account  of  the  bills  outstanding  and  accepted  by  Brick- 
wood iV  Co.,  and  in  whose  hands  such  bills  now  are  and  what  is  now  remaining  due 
to  the  holders  on  the  said  bills  respectively,  and  that  the  Commissioners  take  an 
account  of  the  dividends  paid  or  now  liable  to  be  paid  by  the  assignees  of  Brickwood 
&  Co.  to  the  said  bill-holders  upon  the  proofs  made  by  them  on  the  said  commission, 
and  that  the  short  bills  now  remaining  unpaid  be  forthwith  sold  before  the  commis- 
sioners under  the  commission  against  Brickwood  &  Co.,  and  let  the  net  proceeds  of 
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the  short  bills  already  received  by  the  assignees  of  Brickwood  &  Co.,  and  the  amount 
of  the  net  proceeds  to  arise  by  sale  of  the  said  short  bills  hereinbefore  directed  to  be 
sold,  and  the  said  £2961  after  payment  thereout  of  the  costs  and  expenses  hereinafter 
mentioned  be  deducted  from  the  aggregate  amount  of  the  bills  outstanding  and 
accepted  by  Brickwood  &  Co.,  and  let  the  several  holders  of  the  said  bills  stand 
creditors  under  the  commission  against  Bracken  &  Co.,  and  under  the  commission 
against  Brickwood  &  Co.  for  the  difference  in  proportion  to  the  amount  of  the 
said  bills  which  they  severally  hold,  and  let  their  respective  proofs  be  reduced 
accordingly  under  the  said  commissions,  and  let  so  much  of  the  dividends  which 
the  assignees  of  Bracken  &  Co.  have  paid  in  respect  of  the  said  proofs  in  the 
.sums  so  to  be  deducted  be  refunded  to  them  by  the  said  bill-holders  in 
proportion  to  the  amount  of  the  said  bills  which  they  severally  hold,  and  let  the  net 
proceeds  owing  from  the  said  short  bills  already  received  by  the  assignees  of  Brick- 
wood i^  Co.  and  the  net  proceeds  to  arise  by  sale  of  the  said  short  bills  now  remaining 
unpaid,  and  the  said  £2961  and  all  interest  made  thereof  respectively  by  reason  of  the 
same  having  been  invested  in  Exchequer-bills  or  otherwise  be  applied  in  the  first 
place  in  payment  of  the  said  assignees  of  Brickwood  &  Co.,  and  of  the  costs  and 
charges  incurred  by  them  in  and  about  these  applications  and  consequential  thereon, 
and  then  in  reimbursing  to  the  said  assignees  of  Brickwood  &  Co.  so  much  of  the 
dividends  which  they  have  paid  to  the  said  bill-holders  or  the  said  sums  to  be 
deducted  fi-om  the  proofs  made  by  the  said  bill-holders  under  the  commission  against 
Brickwood  &  Co.,  and  let  the  said  assignees  of  Brickwood  &  Co.  apply  so  much  of  the 
residue  as  may  be  required  in  further  satisfaction  of  the  said  bills  outstanding  and 
accepted  by  Brickwood  &  Co.  until  the  several  holders  of  the  said  bills  shall  have 
received  twenty  shillings  in  the  pound  under  and  by  viitue  of  the  said  securities,  and 
let  the  said  a.ssignees  of  Brickwood  &  Co.  pay  to  the  assignees  of  Bracken  &  Co. 
what,  if  anything,  shall  remain  in  their  hands  after  satisfying  the  several  payments 
hereinbefore  directed,  and  in  case  the  said  respective  holders  of  the  said  bills  should 
be  paid  in  full  let  their  respective  proofs  under  both  the  said  commissions  be  expunged, 
but  if  the  said  securities  or  the  proceeds  thereof  and  interest  as  aforesaid  shall  not 
be  sufficient  to  pay  the  said  holders  of  the  said  bills  in  full  let  the  same  be  applied  so 
far  as  the  same  will  extend  to  pay  and  satisfy  the  said  bills  pro  rata,  and  in  such  case 
let  the  said  respective  proofs  be  reduced  as  hereinbefore  directed,  and  let  the  said  bill- 
holders  receive  dividends  on  the  residue  of  their  said  proofs  }vo  rata  with  the  other 
creditors  under  both  the  said  commissions,  the  costs  of  all  parties  to  be  settled  and 
taxed  by  the  said  Commissioners  in  case  the  parties  differ  about  the  same,  and  the 
costs  of  the  bill-holders  to  be  paid  to  J.  J.  their  solicitor,  and  the  costs  of  the  assignees 
of  Brickwood  &  Co.  to  be  paid  to  A.  B.  their  solicitor,  and  the  costs  of  the  assignees  of 
Bracken  &  Co.  to  A.  D.  their  solicitor. — Orders  in  Bankruptcy,  1815-16,  vol.  138, 
fo.  77. 


[459]  In  the  Matter  of  The  Sea  Fire  and  Life  Assurance  Company,  and  of 
The  Joint  Stock  Companies  Windinc^up  Acts,  1848  and  1849.  Green- 
wood's Case.  Before  the  Lord  Chancellor  Lord  Cranworth  and  the  Lords 
Justices.     Feb.  15,  22,  March  1,  8,  1854. 

[S.  C.  2  Sm.  &  G.  95  ;  23  L.  J.  Ch.  966  ;  18  Jur.  387  ;  2  W.  E.  322.     Followed,  In  re 
Norwich  Eqidtahle  Fire  Assurance  Society,  1887,  58  L.  T.  35.] 

A  company  completely  registered  under  the  provisions  of  the  Joint  Stock  Companies 
Registration  Act  (7  &  8  Vict.  c.  110)  was  ordered  to  be  wound  up:  various  pro- 
ceedings were  taken  to  get  in  the  assets,  but  without  success :  costs  were  incurred, 
and  at  last  it  became  necessary  to  provide  the  official  manager  with  funds  to  pay 
these  costs  and  to  prosecute  his  duties  generally  :  for  this  purpose  a  call  was  made 
on  all  persons  without  distinction  whose  names  were  on  the  list  of  contributories, 
some  having  paid  and  some  having  not  paid  the  original  deposits  on  their  shares. 
Held,  on  an  application  to  discharge  the  call,  by  one  of  the  persons  who  had  paid 
his  original  deposit,  that  the  call  was  properly  made. 

Gay's  case,  1  De  G.  Mac.  &  G.  347,  observed  upon. 
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The  Court  would  not  be  inclined  to  interfere  with  a  call  properly  made  merely  on 
the  ground  that  the  amount  had  been  estimated  at  too  large  a  sum.     Semble. 

On  a  question  raised  that  by  one  of  the  clauses  of  the  deed  of  settlement  of  the  com- 
pany the  liability  of  the  shareholders  to  third  parties  was  limited  to  the  amount 
of  their  shares  :  Held,  that  such  could  not  be  the  real  meaning  of  the  clause, 
having  regard  to  the  powers  conferred  by  the  other  clauses  of  the  deed  for  the 
conduct  of  the  business  of  the  company. 

Supposing,  however,  that  the  meaning  of  the  clause  had  been  to  limit  the  liability 
as  to  third  parties :  Held,  that  the  creditors  of  the  company  would  not,  by  the 
operation  of  the  clause  and  of  the  Joint  Stock  Companies  Registration  Act,  lose 
their  right  to  proceed  against  the  shareholders  beyond  the  amount  of  their 
shares. 

The  general  liability  of  partners  to  creditors  is  not  materially  affected  by  the 
provisions  of  the  Joint  Stock  Companies  Registration  Act :  the  effect  of  the  25th 
and  66th  sections  considered. 

The  decisions  in  liidkii  v.  The  I'li/mouth  Grinding  and  Baking  C'omjmni/,  2  Exch.  Rep. 
711,  The  Kingshridge  Flour  Mill  Company  v.  The  riymouth  Grinding  and  Baking  Com- 
pani/,  2  Exch.  Rep.  718,  and  Smith  v.  The  Hull  Glass  Connmny,  8  C.  B.  Rep.  668, 
11  G.  B.  Rep.  897,  observed  upon. 

This  was  an  appeal  by  the  official  manager  from  the  decision  of  Vice-Chancellor 
Stuart,  reported  in  the  2d  Volume  of  Messrs.  Smale  &  Giffard's  Reports,  page  95. 
Without  repeating  the  facts,  which  will  be  found  there  fully  stated,  it  may  be 
sufficient  to  mention  that  the  company,  which  was  formed  with  a  capital  of  [460] 
£100,000,  divided  into  shares  of  £1  each,  was  completely  registered  under  the  Act 
7  &  8  Vict.  c.  no,  and  a  deed  of  settlement  was  duly  executed.  The  company  was 
being  wound  up,  under  an  order  dated  the  1st  June  1850.  Many  of  the  shareholders 
had  not  paid  up  the  amount  due  on  their  shares ;  and,  the  official  manager  not 
having  been  ajjle  to  obtain  any  assets,  it  became  needful  to  provide  funds  to  meet 
the  costs  and  charges  of  the  proceedings  under  the  order.  For  this  purpose  a  call 
of  £1  per  share  was  made  by  the  Master  on  all  the  contributories  generally;  and 
Mr.  Greenwood,  whose  name  was  included  in  the  list  of  contributories  as  the  owner 
of  twenty-five  shares,  in  respect  of  which  he  had  paid  the  full  amount  due,  appealed 
against  the  call.  (The  form  in  which  the  call  was  made,  and  the  terms  of  the  motion 
to  discharge  it,  are  noticed  in  the  judgment  of  the  Lord  Justice  Knight  Bruce,  infra, 
pp.  484,  485,  486.)  The  Vice-Chancellor  discharged  the  call ;  and,  holding  that  the 
deed  of  settlement  of  the  company  limited  the  liability  of  the  shareholders  to  the 
amount  of  their  shares,  intimated  his  opinion  to  be  that  the  shareholders  who  had 
paid  the  full  amount  due  in  respect  of  their  shares  were  not  liable  for  the  debts  of 
the  company,  or  for  the  call. 

The  order  of  the  Vice-Chancellor  was  in  the  following  terms : — "  Upon  hearing 
the  deed  of  settlement  of  the  said  company,  and  the  proceedings  on  the  file  in  the 
said  Master's  office,  and  the  books  of  the  said  company  read,  and  what  was  alleged 
by  the  said  counsel  for  the  said  William  Greenwood,  and  the  official  manager,  this 
Court  doth  order  that  the  order  made  in  this  matter  by  the  Master  charged  with  the 
winding  up  of  the  said  company  bearing  date  the  20th  day  of  June  1853  be  dis- 
charged. And  it  is  ordered  that  the  official  manager  do  on  or  before  the  llth  day 
of  March  next  repay  to  the  .said  William  Greenwood,  and  all  other  persons  who  had 
[461]  paid  one  pound  per  share,  being  their  proportion  of  the  capital  according  to 
the  deed  of  settlement,  the  monies  received  by  him  for  calls  in  pursuance  of  the  said 
order.  And  it  is  ordered  that  the  said  Master  do  revise  the  list  of  contributories  of 
the  said  company,  so  as  to  distinguish  and  put  in  a  separate  class  those  of  the  said 
contributories  who  have  paid  the  said  one  pound  per  share,  being  their  proportion  of 
the  capital  of  the  said  company,  from  those  who  have  not  paid  the  same.  And  this 
Court  doth  declare  that  the  creditors  of  the  .said  company  have  not  established 
against  the  contributories  of  the  said  company  any  liability  for  payment  of  the  debts 
beyond  the  amount  of  the  capital  paid  or  payable  by  each  shareholder  therein  accord- 
ing to  the  deed  of  settlement  of  the  .said  company.  And  it  is  ordered  that  the 
Ma.ster  do  proceed  to  wind  up  the  affairs  of  the  said  company  having  regard  to  the 
aforesaid  directions  and  declaration." 
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From  this  order  the  official  manager  appealed,  and  the  case  came  on  to  be  argued 
Lefore  the  full  Court  of  Appeal. 

Mr.  Daniel,  in  support  of  the  appeal.     The  Vice-Chancellor  decided  this  case  on 
the  ground  that  the  eighty-ninth  clause  of  the  company's  deed  limited  the  liability 
of  the  shareholders  as  to  third  parties,  and  that  the  Joint  Stock  Companies  Registra- 
tion Act  (7  &  8  Vict.  c.  110)  operated  as  a  notice  of  that  limited  liability  to  all 
parties  dealing  with  the  company,  so  that  in  fact  the  clause  might  be  considered  as 
imported  into  every  contract  made  by  the  company.     The  Appellant  on  the  contrary 
submitted  that,  according  to   the  true  con.struction  of  the  deed,   no  such  limited 
liability  as  that  contended  for  was  intended,  but  even  if  it  were,  such  a  provision 
•could  only  affect  the  members  of  the  company  [462]  inter  se,  and  could  in  no  way 
be  imported  into  contracts  with  third  parties.     The  Act  was  never  intended  to  have 
the  operation  attrilnited  to  it  by  the  Vice-Chancellor,  as  was  conclusively  shewn  by 
the  terms  of  the  twenty-fifth  section  providing  for  the  incorporation  of  joint  stock 
•companies,  which  expressly  declares  that  such  company  shall  continue  so  incorporated 
until  it  shall  be  dissolved  and  all  its  affairs  wound  up,  "  but  so  as  not  in  anywise  to 
restrict  the  liability  of  any  of  the  shareholders  of  the  company  under  any  judgment 
decree  or  order  for  the  payment  of  money  which  shall  be  obtained  against  such 
•company  or  any  of  the  members  thereof  in  any  action  or  suit  prosecuted  by  or 
against  such  company  in  any  Court  of  law  or  Equity  ;    but  every  such  shareholder 
shall  in  respect  of  such  monies,  subject  as  after  mentioned,  be  and  continue  liable  as 
he  would  have  been  if  the  said  company  had  not  been  incorporated."     The  liability 
of  a  shareholder  in  a  company  constituted  under  that  statute  did  not  differ  from  that 
•of  a  shareholder  in  a  company  at  common  law  ;    Thompson  v.  The    Universal  SalmrjC 
Coiiipani/  (3  Exch.  Rep.  310),  Wordsworth's  Law  of  Mining,  &c.,  and  General  Joint 
Stock  Companies,  p.  92,  ed.  6.     The  decision  in  Lord  Talbot's  case  (5  De  G.  &.  S.  386) 
had  been  relied  on  before  the  Vice-Chancellor,  but  there  the  individual  liability  of  the 
shareholders  was  excluded  by  the  express  terms  of  the  contract.     With  regard  to  the 
•call,  the  official  manager  had  made  out  before  the  Master  a  clear  case  of  necessity, 
and  any  inequality  of  payment,  which  there  might  apparently  be  as  between  the 
different  shareholders,  would  be  set  right  by  the  ordinary  balance  order.    The  principle 
laid  down  in  Preece  and  Evans's  case  (2  De  G.  Mac.  &  G.   374),  would  govern  the 
present.      (He  referred  to  the  fourth,  sixteenth,  thirty-first,  thirty-second,  thirty- 
third,  thirty-fourth,  thirty-sixth,  thirty-[463]-seventh,  thirty-eighth,  forty-third,  forty- 
fourth,  (1)  forty-fifth,   eighty-ninth,  (2)  and  ninety-fourth  clauses  of  the  company's 
■deed  of  settlement.) 

Mr.  Willes  on  the  same  side.  He  cited,  as  to  the  rights  of  creditors  at  common 
law  in  reference  to  the  provisions  of  the  Winding-up  Acts,  Marson  v.  Lund  (13  Q.  B. 
Rep.  664;  16  Q.  B.  Rep.  344),  PrescoU  v.  Hadow\b  Exch.  Rep.  726);  and  as  to  the 
possibility  of  shareholders  limiting  their  liability  to  the  creditors,  Furnirall  v.  Coomhes 
(6  Scott,  N.  R.  522  ;  5  M.  &  Gr.  736),  Hallett  v.  Dawdall  (21  Law  J.  Q.  B.  98). 
^464]  He  submitted  that  the  eighty-ninth  clause  of  the  deed  carried  the  matter  no 
further  than  the  ordinary  form  of  these  deeds  always  did ;  that  it  created  no 
contract  of  limited  liability  with  third  parties  :  and  that  to  hold  it  to  do  so  was 
inconsistent  with  the  powers  given  by  the  thirty-third,  forty-fifth  and  other  clauses 
•of  the  deed. 

Mr.  Roxburgh  on  the  same  side.  He  submitted,  on  the  question  of  the  call, 
that  it  was  necessary  to  enable  the  official  manager  to  proceed  with  his  duties, 
and  that  the  Master  had  exercised  a  sound  discretion  in  the  order  which  he  had 
made. 

Mr.  D.  Power  appeared  for  a  creditor  of  the  company,  and  desired  permission  to 
address  the  Court  in  support  of  the  appeal,  but  their  Lordships  thought  he  was  not 
•entitled  to  be  heard. 

iNIr.  Elmsley,  for  Mr.  Greenwood,  and  in  support  of  the  order  of  the  Vice- 
Chancellor.  It  is  submitted  that  neither  at  law  or  in  equity  is  Mr.  Greenwood  liable 
for  this  call,  and  that,  having  paid  up  the  full  amount  due  on  his  shares,  he  has 
■discharged  all  that  he  is  liable  for,  both  to  his  fellow  shareholders  and  also  to  the 
creditors  of  the  company.  According  to  the  true  construction  of  the  deed,  the 
•directors  of  the  company  have  no  authority  to  render  the  members  who  have  paid  up 
-what  is  due  on  their  shares  liable  to  creditors ;    and  third  parties  dealing  with  the 
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directors  are  as  much  bound  by  the  deed  as  if  they  had  actually  executed  it.  This 
is  not  the  case  of  an  ordinary  partnership ;  it  is  a  partnership  formed  under  the 
provisions  of  the  Act  7  &  8  Vict.  c.  110,  and  the  object  of  that  Act  was  to  do  away 
with  all  questions  of  implied  authority  in  the  directors,  and  to  give  them  an  express 
authority  [465]  to  act  on  behalf  of  the  whole  body,  providing  at  the  same  time  that 
all  persons  dealing  with  them  should  have  notice  of  this  authority.  The  preamble  of 
the  statute,  and  the  provisions  made  in  the  seventh  section  and  in  schedule  A.  in 
reference  to  the  deed  of  settlement,  shew  the  intention  to  be  to  afford  the  fullest 
means  to  persons  dealing  with  companies  formed  under  the  Act  of  knowing  the  terms 
on  which  they  are  so  dealing ;  and  of  these  terms  a  creditor  is  bound  to  take  notice, 
Alexander  v.  Mackenzie  (6  C.  B.  Rep.  766).  The  words  of  the  twent^'-fifth  section 
have  been  referred  to  on  the  other  side,  as  shewing  that  it  was  not  intended  to  limit 
the  liability  of  shareholders,  but  all  that  is  there  meant  is  to  provide  that  the  liability 
under  any  judgment  or  decree,  whatever  it  be  when  it  is  once  ascertained,  is  not  to 
be  limited  by  the  Act,  but  the  liability  itself  is  not  there  defined,  that  must  depend 
upon  contract  and  contract  alone.  The  effect  of  the  Act  is  to  provide  that  all 
contracts  must  be  made  with  the  directors,  and  to  give  notice  to  all  persons  dealing 
with  the  directors  of  the  extent  of  the  authority  which  those  directors  have.  (He 
referred  to  the  eighteenth,  sixty-sixth,  sixty-seventh,  and  sixty-eighth  sections  of  the 
Act,  and  to  Lord  Talbot's  case  (5  De  G.  &  S.  386).)  With  regard  to  authority,  although 
there  is  no  decision  on  the  point,  several  Judges  have  expressed  opinions  in  conformity 
with  the  view  now  contended  for.  (He  here  referred  to  the  judgments  of  Sir  John 
Jervis  and  Mr.  Justice  Maule  in  Smith  v.  The  Hull  Glass  Coiiqiany  (11  C.  B.  Rep.  897, 
pp.  925,  927),  to  Mr.  Baron  Parke's  judgment  in  Ridlei/  v.  The  Plijmmdh  Grinding  and 
Baking  Company  (2  Exch.  Rep.  711),  and  to  Mr.  Baron  Alderson's  judgment  in 
Hallett  V.  Dawdall  (21  Law  J.  Q.  B.  98).)  The  present  case  falls  clearly  [466]  within 
the  principles  of  Lord  Talbot's  case  (5  De  G.  &  S.  386).  It  was  said  on  the  other  side, 
that  to  limit  the  liability  under  the  eighty-ninth  clause  would  be  inconsistent  with 
the  powers  given  to  raise  money,  &c.,  by  other  clauses  in  the  deed  ;  but  those  powers 
have  reference  only  to  pledging  the  property  of  the  company,  and  not  to  the 
individual  credit  of  each  shareholder.  The  call  for  costs  was  premature,  because  there 
were  contributories  who  had  not  paid  up  what  was  due  from  them  originally  on  their 
shares;  Hunter's  case  (1  Sim.  N.  S.  435),  Gai/'s  case  (1  De  G.  Mac.  &  G.  347). 

Mr.  W.  Bovill  on  the  same  side.  Assuming  that  under  the  deed  the  liability  of 
the  members  of  this  company  is  limited,  and  assuming  the  decision  in  Hallett  v. 
Dowdall  (21  Law  J.  Q.  B.  98)  to  be  law,  the  result  must  be  the  same  as  if  the  deed 
was  incorporated  into  each  contract  entered  into  with  the  company,  and  that  the 
creditor  had  therefore  express  notice  of  the  restricted  liability,  In  re  The  JFarcester 
Corn  Exchange  Company  (3  De  G.  Mac.  &  G.  1 80).  Any  person  dealing  with  the  directors 
of  a  joint  stock  company  knows  that  he  is  dealing  with  persons  acting  under  special 
authority,  and  he  is  therefore  bound  to  inquire  into  the  nature  and  extent  of  that 
Authorit}^ ;  Attivood  v.  Munnings  (7  B.  &  0.  278),  Alexander  v.  Mackenzie  (6  C.  B.  Rep. 
766).  The  means  of  obtaining  information  is  given  under  the  Act  by  the  deed  of 
settlement,  and  to  this  it  is  in  the  power  of  every  one  to  refer.  The  dicta  of  the 
Judges,  in  the  cases  already  referred  to,  support  this  view  of  the  law ;  I  refer  to 
the  judgment  of  Mr.  Baron  Parke  in  Ttidley  v.  The  Plymouth  Grinding  and  Baking 
Company  (2  Exch.  Rep.  711,  p.  716),  and  in  the  case  immediately  following  of  The 
Kingsbridge  [467]  Flmir  Mill  Company  v.  the  same  Baking  Company  (2  Exch.  Rep.  718), 
where  his  Lordship  says,  "  You  cannot  make  persons  liable  as  contracting  parties 
without  shewing  that  they  directly  or  indirectly  authorised  the  contract.  Now, 
according  to  the  terms  of  the  deed,  it  would  have  been  sufficient  if  five  directors  had 
authorised  the  secretary,  or  a  servant,  to  purchase  the  flour,  or  if  they  had  ratified 
the  acts  of  those  who  did  order  it ;  but  no  such  proof  is  given,"  thus  shewing 
that  the  powers  of  directors  and  liability  of  shareholders  must  depend  on  the 
terms  of  the  deed  of  settlement  of  the  company.  In  Smith  v.  The  Hull  Glass  Company 
(8  0.  B.  Rep.  668  ;  see  p.  676),  Lord  Truro,  referring  to  the  Act  7  &  8  Vict.  c.  110, 
says,  "  What,  then,  is  the  effect  of  that  statute  ?  It  enables  certain  co-partnerships  to 
obtain  a  certificate  of  complete  registration,  and  then  confers  upon  them  certain 
powers.  But,  in  order  to  obtain  such  certificate,  they  must  comply  with  several 
•conditions  imposed,  one  of   which  is,  that  they  must  execute   a  deed   containing 
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various  matters  specified  in  the  Act ;  and  such  companies  are  required  to  appoint  nob 
less  than  throe  directors  for  the  conduct  and  superintendence  of  the  execution  of  the 
affairs  of  the  company  ;  and  after  complete  registration,  the  directors  are,  by  sect. 
27,  empowered,  1st,  To  conduct  and  manage  the  affairs  of  the  company  according  to 
the  provisions  and  subject  to  the  restrictions  of  that  Act,  and  of  the  deed  of  settlement, 
and  of  any  bye-law,  and,  for  that  purpose,  to  enter  into  all  such  contracts,  and  do  and 
execute  all  such  acts  and  deeds  as  the  circumstances  may  require.  The  directors, 
then,  are  to  conduct  and  manage  the  affairs  of  the  company,  subject  to  the  restrictions 
of  the  deed  of  settlement,  or  any  bye-law ;  and  the  first  question  arising  out  of  that 
enact-[468]-ment  is,  whether  parties  contracting  with  the  directors  in  matters  relating 
to  the  co-partnership  business  are  bound,  when  seeking  to  enforce  their  contracts,  to 
shew  that  they,  the  directors,  were  authorised  by  the  deed  or  bye-laws  to  enter  into 
them.  It  is  said  that  they  are  so  bound,  because  copies  of  the  deed  and  the  bye-laws 
are  to  be  registered,  and  may  be  inspected  by  any  person  on  payment  of  a  small  fee. 
But  it  seems  to  us  that  the  directors,  unless  restrained  by  the  Act  of  Parliament,  or 
the  deed,  would  have  all  the  authority  given  to  partners  by  the  rules  of  the  common 
law.  Primd  facie  they  would,  as  directors,  have  that  authority.  The  Plaintiff,  then, 
in  this  case  having  proved  that  his  goods  were  supplied  to  the  directors  upon  their 
authority,  a  contract  to  pay  for  them  would  l)e  implied.  It  may  be  true  that  such^)i??((i 
facie  case  might  have  been  rebutted  by  shewing  that  the  directors  were  restrained  by 
the  deed  (the  Act  of  Parliament  imposes  no  such  restraint)  from  making  such 
contract  on  behalf  of  the  shareholders.  But  if  the  deed  contained  no  such  restraining 
clause,  the  authority  would  exist.  And  the  Plaintiff  cannot  be  called  upon  to  prove 
the  negative,  viz.,  that  the  deed  contains  no  such  clause.  The  Defendants,  if  they 
rely  upon  a  restriction,  should  have  proved  its  existence.  The  effect  of  the 
registration  of  the  deed  and  bye-laws  might  be  to  affect  all  parties  contracting  with 
the  directors  with  notice  of  their  contents,  and,  therefore,  of  any  restrictions  imposed 
upon  the  directors  with  reference  to  making  contracts ;  but  still  the  burthen  of 
proving  the  existence  of  such  restrictions  would  lie  on  the  Defendants." 

[The  Lord  Justice  Knight  Bruce.  Your  argument  is,  that  every  man  dealing 
with  a  joint  stock  company  is  bound  to  know  all  the  stipulations  of  the  [469]  deed 
of  settlement.  This  is  a  startling  proposition  ;  consider  how  many  persons  there  are 
who  go  into  a  shop  or  counting-house  without  knowing  whether  a  joint  stock  com 
pany  can  or  cannot  exist  without  a  deed.  In  Smith  v.  The  Hull  Glass  Company  (11  C. 
B.  Eep.  897  ;  see  p.  928),  Mr.  Justice  Maule  says,  "  The  case  differs  in  no  respect 
from  the  ordinary  one  of  dealings  at  a  shop  or  counting-house  :  the  customer  is  not 
called  upon  to  prove  the  character  or  the  authority  of  the  shopman  or  clerk  with 
whom  he  deals  ;  if  he  is  acting  without  or  contrary  to  the  authority  conferred  upon 
him  by  his  employers,  it  is  their  own  fault."  A  case  may  be  put  of  this  kind  :  a 
company  is  formed  north  of  the  Trent  for  smelting  iron,  and  for  this  purpose 
requiring  ironstone ;  it  is  carried  on  under  a  deed,  one  of  the  stipulations  of  which  is, 
that  no  ironstone  is  to  be  purchased  south  of  the  Trent :  the  directors  make  a  contract 
for  ironstone  south  of  the  Trent :  can  or  cannot  the  vendor  recover  against  the 
company  ?] 

Mr.  W.  Bovill.  I  should  say  not.  If  the  directors  went  to  make  the  contract 
with  the  deed  in  their  hands,  it  would  be  clear  that  he  could  not ;  and  the  result 
must  be  the  same  if,  instead  of  shewing  the  deed,  the  directors  inform  the  person 
contracting  with  them  that  they  are  acting  under  a  special  authority.  This  would  l>e 
notice  ;  and  what  the  law  does  is,  by  means  of  the  Act,  to  give  notice.  Admitting 
that  there  is  no  direct  decision  on  the  point,  we  submit  that  the  whole  tenor  of  the 
case  of  Smith  v.  The  Hull  Glass  Compan)/  (8  C.  B.  Rep.  668  ;  11  C.  B.  Eep.  897),  as  it 
appears  in  the  two  reports,  is  in  our  favour.  In  Hallett  v.  Dowdall  (21  Law  J.  Q.  B. 
98;  see  p.  105),  Mr.  Baron  Alderson  says,  "Notice  that  there  are  directors  is  notice 
to  a  party  that  [470]  he  is  not  dealing  with  an  ordinary  partnership.  When  once 
you  shew  thac  there  is  a  limited  authority  the  question  is,  whether  the  party  who 
relies  on  the  act  of  the  directors  to  bind  the  rest  must  not  shew  the  extent  of  the 
authority  given  to  them  1  Is  not  the  onus  of  proof  shifted  ? "  There  are  thus  dicta 
of  learned  Judges  in  favour  of  the  view  for  which  I  am  contending,  and  there  are 
none  against  it.  I  will  now  put  a  case,  and  see  what  answer  can  be  given  to  it  on  the 
other  side  :  A.  and  B.  are  partners  in  a  trading  concern  in  which  they  are  to  share 
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the  profits  equally  :  they  enter  into  a  contract  with  C.  upon  the  express  terms  that  they 
are  not  to  be  liable  under  it  for  more  than  £100  each:  to  this  there  could  be  no 
objection  at  law.  Now  suppose,  instead  of  entering  into  this  express  contract,  they 
execute  a  power  of  attorney  to  Z.,  to  make  a  contract  for  them  on  the  same  terms  : 
Z.  goes  to  C,  and  enters  into  a  contract,  which  he  says  he  will  sign  per  procuratimem, 
thus  shewing  that  he  is  acting  under  a  special  power :  how  would  this  second  case 
differ  from  the  first?  The  general  partnership  law  is  contravened  by  each,  and  each 
depends  on  special  circumstances  and  provisions.  (He  also  supported  the  argument 
of  Mr.  Elmsley  in  reference  to  the  construction  to  be  put  on  the  twenty-fifth  section 
of  the  Act,  and  referred  to  the  cases  of  Hassell  v.  Merchant  Traders  Ship  Loan  and 
Insurance  Association  (4  Exch.  Eep.  525),  and  Halkett  v.  the  same  Association  (4  Exch. 
Kep.  529,  note  (c) ;  13  Q.  B.  Rep.  960).) 

Mr.  Freeling  appeared  for  Mr.  Gwynne,  another  contributory,  but  abstained  from 
taking  any  part  in  the  argument  on  the  understanding  that  the  call,  the  order  for 
which  was  sought  to  be  discharged,  was  clearly  for  costs  only. 

[471]  Mr.  Daniel  commenced  his  reply,  but  was  stopped  by  the  rising  of  the 
Court. 

March  8.  The  Lord  Chancellor.  The  length  of  time  during  which  this  case  has 
been  before  us  in  argument,  has  afforded  the  Lords  Justices  and  myself  such  ample 
opportunity  to  consider  the  matter,  and  to  look  into  the  authorities,  that  we  think  we 
need  not  trouble  counsel  to  reply.  The  result  is  that,  with  all  respect  to  the 
learned  Vice-Chancellor  from  whose  judgment  this  is  an  appeal,  we  have  come  to  the 
unanimous  opinion  that  the  judgment  below  cannot  be  supported. 

The  case  arose  thus  : — An  order  was  made  for  winding  up  a  company,  called  the 
Sea  Fire  and  Life  Assurance  Company.  It  was  evidently  a  sort  of  bubble  company  : 
there  were  to  have  been  a  hundred  thousand  shares,  but  nothing  like  that  number 
were  subscribed  for,  and  still  fewer  were  paid  up.  The  order  for  winding  up  was 
made  by  the  Lord  Justice  Knight  Bruce,  when  Vice-Chancellor,  in  1850,  but  no  assets 
were  collected.  In  the  course  of  the  judgment  below  it  seems  to  have  been  supposed 
that  the  official  manager  neglected  his  duty,  or  at  all  events  was  slothful  in  not  taking 
steps  to  get  in  the  assets,  but  I  am  satisfied  that  would  not  have  been  the  opinion  of 
the  Vice-Chancellor  if  the  whole  matter  had  been  fully  before  him,  and  investigated 
as  it  has  been  before  us,  for  it  is  quite  clear  that  the  official  manager  could  do  nothing 
more  than  he  did.  Everything  took  its  proper  course,  and  we  think  it  fair  to  say 
that  the  official  manager  stands  entirely  absolved  from  any  such  chai'ge.  Several 
attempts  having  been  made  [472]  to  get  in  assets,  costs  were  necessarily  incurred,  and 
it  thus  became  needful  to  have  a  sum  of  money  raised  for  the  purpose  of  providing 
the  official  manager  with  funds,  so  that  he  might  be  able  to  prosecute  the  duties 
imposed  upon  him.  Without  going  through  all  the  details,  it  is  sufiicient  to  mention, 
that  it  was  eventually  considered  by  the  Master  necessary  to  raise  a  sum  of  £1000 
at  the  least,  in  order  to  enable  the  official  manager  to  proceed  safely,  and  for  that 
purpose  a  call  of  £1  per  share  was  made,  which,  together  with  the  money  it  was 
reasonable  to  anticipate  might  be  recovered  from  those  members  who  had  not  paid 
up  their  shares,  would  be  sufficient  to  provide  the  amount  required.  The  call  was 
therefore  made  and  enforced  ;  and  in  point  of  fact,  from  some  parties  who  were 
supposed  to  be  insolvent  or  nearly  so  paj'ing  more  than  was  expected,  and  other 
circumstances,  a  sum  of  £1700,  instead  of  £1000,  was  actually  realized.  The  question 
now  raised  is,  whether  it  was  proper  to  make  the  call.  It  seems  to  be  clear  that  it 
was  absolutely  necessary  that  the  money  should  be  provided,  and  it  could  only  be 
obtained  b}'  raising  it  from  those  whose  aff'airs  as  partners  were  being  wound  up 
(treating  the  case  as  if  a  bill  had  been  filed  against  them),  and  the  share  which  each 
was  to  pay  could  only,  in  the  first  instance,  be  determined  by  reference  to  what  would 
have  been  the  liability  of  each  if  there  had  been  any  dealing,  and  by  looking  at  the 
number  of  shares  which  each  held.  Any  injustice  which  might  be  thus  produced 
would  be  rectified  afterwards  by  what  are  termed  balance  orders,  fixing  upon  each 
party  what,  as  between  himself  and  the  other  partners,  he  was  justly  liable  to  pay  ; 
but  in  the  meantime  the  money  is  taken,  as  it  were,  on  account.  All  that  could  be 
done  at  first  was  to  raise  the  fund  required  from  those  who  were  clearly  liable.  This 
seems  to  be  the  course  which  was  actually  followed  ;  all  the  contributories  were  fixed, 
and  endeavours  were  [473]  made  to  get  from  those  who  had  paid  nothing  what  they 
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were  liouiul  originally  to  pay  in  respect  of  their  shares,  and  also  the  call  newly 
imposed.  Thus,  supposing  there  was  nothing  special  in  the  case,  there  can  be  no 
doubt  that  the  call  was  al)solutely  necessary,  and  is  perfectly  consistent  with  practice 
and  principle.  The  -same  thing  was  done  by  the  Lords  Ju.stices  in  Gaj/'s  case  (1  De 
G.  Mac.  »fc  G.  347) ;  the  company  there  was  not  a  perfectly  registered  company  like 
the  present,  but  the  parties  were  in  exactly  the  same  predicament,  because  the  only 
persons  liidile  were  persons  who  had  agreed  to  take  shares  in  specified  proportions, 
and  were  all  liable  inlcr  se  just  as  if  it  had  been  a  company  completely  registered. 
The  question  there  was,  whether  it  was  right  to  raise  the  money  required  for  paying 
costs  from  a  limited  out  of  a  larger  number  of  shareholders,  the  others  being  also 
liable ;  and  it  was  held  that  the  proper  course  would  be  to  raise  it  from  them  all,  the 
effect  of  which  would  have  been  to  require  a  contribution  of  sixpence  instead  of  a 
.shilling  ;  but  it  being  shewn  that  the  other  parties  were  insolvent,  and  that  it  would 
be  absurd  to  try  to  get  anything  from  them,  the  Court  held  that  the  required  fund 
must  be  raised  from  those  who  were  liable  and  solvent.  That  proceeding  might  be 
doing  an  injustice,  and  inflicting  upon  them  a  hardship,  but  it  was  a  thing  which 
could  not  be  helped  ;  and  it  must  always  happen  in  a  partnership  in  which  each  and 
eveiy  person  is  liable  to  all  the  demands,  that  someone  may  have  to  advance  more 
than  his  share,  and  must  rely  upon  ultimately  getting  himself  set  right  at  the 
conclusion  of  the  concern.  I  think  therefore  it  is  quite  clear  that  the  call  in  the 
present  case  was  properly  made,  and  that  the  amount  was  properly  estimated.  Even 
if  the  amount  had  been  estimated  at  too  much,  I  should  have  hesitated  as  to  interfering 
on  [474]  that  ground  ;  but  that  really  was  not  the  case,  for,  although  more  has 
been  realised  than  was  anticipated,  it  was  a  mere  accident,  and  is  a  matter  of  no 
consequence. 

Under  these  circumstances,  an  application  was  made  to  the  Vice-Chancellor  by 
Mr.  Greenwood,  one  of  the  contributories  who  had  paid  his  original  deposit,  to 
discharge  the  order  for  the  call  in  question,  and  upon  that  application  His  Honour 
made  the  order  now  appealed  against.  By  that  order,  &c.  (his  Lordship  here  read 
the  order  as  above  set  out).  As  we  are  of  opinion  that  it  was  necessary  for  the 
purposes  of  winding  up  the  company  that  the  money  should  be  raised,  and  as  it  is 
obviously  incompetent  for  parties  entering  into  a  partnership  to  stipulate  that  they 
will  not  be  liable  for  the  costs  of  any  proceedings  that  may  be  instituted  against 
them  for  winding  up  the  concern — as  it  is  absurd  to  say  that  they  could  thus  oust 
the  jurisdiction  of  the  Court,  it  would  be  sufficient  for  us  to  state,  as  a  reason  for  not 
concurring  with  the  Vice-Chancellor,  that  the  order  for  the  call  was  the  only 
practicable  method  of  raising  the  funds  necessary  for  proceeding  with  the  winding 
up  of  the  company,  treating  it  as  a  partnership  for  the  winding  up  of  the  affairs  of 
which  there  had  been  a  decree  in  this  Court.  The  grounds,  however,  on  which  the 
Vice-Chancellor  proceeded,  stated  very  clearly  and  fully  in  his  judgment  and  supported 
in  argument  here,  involve  principles  so  extensive,  so  important,  and  so  interesting  to 
a  commercial  community,  that  we  think  it  right  to  say,  not  merely  that  we  do  not 
concur  in  the  order  made  by  His  Honour  upon  the  narrow  ground  I  have  already 
stated,  but  that,  with  all  deference  to  His  Honour's  judgment,  we  cannot  go  along 
with  him  upon  the  construction  he  has  put  upon  the  statute,  and  his  view  of  the  [475] 
rights  of  parties  in  joint  stock  companies  arising  out  of  it. 

In  the  first  place,  the  Viue-Chancellor  has  assumed  that  it  was  one  of  the  terms 
of  the  deed  of  this  company  that  the  shareholders  should  not  be  liable  for  anything 
beyond  £1  per  .share  ;  and  if  our  only  difference  from  His  Honour  had  been  on  the 
construction  of  the  eighty-ninth  clause  to  which  he  referred,  it  might  not  have  been 
very  material  to  advert  to  it,  as  it  would  have  applied  to  this  company  only. 
I  am  bound,  however,  to  say  that  I  think  that,  whatever  may  be  the  meaning  of  the 
clause  (and  it  is  not  ea.sy  to  say  what  its  precise  meaning  is),  it  could  never  be 
intended  to  nullify  the  other  clauses  in  the  deed  conferring  upon  the  directors  powers 
necessary  for  the  proper  conduct  of  business,  according  to  the  general  scope  of  dealing 
and  object  of  the  company,  yet  such  would  be  the  effect  of  the  construction  put  upon 
it  by  the  Vice-Chancellor. 

I  will  now  proceed  to  state  the  grounds  why,  upon  the  main  question  of  the  . 
liability  of  the  shareholders,  I  cannot  agree  with  the  Vice-Chancellor.     Supposing 
that  the  parties  had  really  stipulated  that,  in  no  contingency  and  under  no  circumr 
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stances  whatever,  whether  the  affairs  of  the  company  prospered  or  failed,  should  any 
one  of  the  shareholders  be  liable  for  more  than  £1  per  share,  what  would  be  the 
consequence  of  such  a  stipulation.  His  Honour's  judgment  proceeds  upon  the  ground, 
that  no  creditor  could  then  come  upon  a  shareholder  beyond  the  £1  per  share.  That 
is  a  very  strong  assumption,  for  it  militates  against  the  principle  of  partnership  as 
hitherto  understood  in  this  country.  Whether  the  principle  is  a  right  or  wrong  one 
is  a  matter  now  under  investigation  before  the  Legislature,  but  that  it  is  [476]  the 
principle  cannot,  I  think,  for  one  moment  be  disputed,  namely,  that  every  person 
engaged  in  a  partnership  is  liable  solidarily,  as  they  .say  upon  the  Continent,  for 
everything.  Thus  A.,  B.  and  C,  carrying  on  business  together,  may  stipulate  among 
themselves  that  no  one  of  them  shall  be  liable  for  more  than  £1000,  yet,  if  in  the 
conduct  of  their  business  they  incur  a  debt  to  the  extent  of  £10,000,  every  one  of 
them  would  be  liable  for  it,  notwithstanding  any  stipulation  they  might  have  made 
with  one  another.  That  doctrine  does  not  depend  upon  the  persons  dealing  with  the 
partners  having  notice,  and  any  notice  would  be  quite  immaterial,  for  creditors  would 
only  know  what  engagements  the  partners  had  made  between  themselves,  whereas 
the  rights  of  creditors  are  wholly  extrinsic  of  any  such  engagements.  If  the  deed  of 
partnership,  containing  such  a  provision  as  I  have  mentioned,  were  hung  up  in  the 
shop,  it  would  make  no  difference  ;  for  how  could  a  person  dealing  with  the  firm  tell 
whether  each  partner  would  be  liable  to  him  or  not.  They  might  have  already 
incurred  debts  with  other  persons  to  the  extent  provided,  and  thus  it  would  not  be 
possible  for  him  to  ascertain  the  limit  of  their  liability.  Whether  there  ought  to  be 
such  a  limited  liability  is  not  now  the  question  ;  the  Court  has  only  to  enunciate 
what  is  the  law,  and  that  is,  that  such  a  notice  would  be  of  no  avail  at  all. 

The  law  as  to  common  partnerships  being  such  as  I  have  stated,  what  is  the  case 
of  a  joint  stock  company  1  It  might  be  rather  a  curious  and  interesting  speculation 
to  inquire  in  what  manner  "exactly,  and  when,  these  partnerships  became  distinguished 
from  ordinary  partnerships,  and  by  what  steps  they  advanced  to  their  present  position. 
That  long  before  the  Joint  Stock  Acts  they  were  distinguished,  is  a  proposition  that 
cannot  be  controverted,  although  it  may  be  difficult  to  say  pre-[477]-cisely  in  what 
points  they  differed.  They  certainly  differed  in  this,  that  whereas,  according  to  the 
ordinary  laws  of  partnership,  any  one  partner  acting  within  the  .scope  of  the  partner- 
ship might  bind  all  the  other  partners,  it  was  not  so  with  a  joint  stock  company  ;  for, 
independently  of  the  Joint  Stock  Companies  Act,  partnerships  consisting  of  a  number 
of  persons  too  numerous  to  act  in  the  way  that  an  ordinary  partnership  does,  had 
been  in  the  habit  of  exercising  many  of  their  functions,  accepting  bills,  giving  orders 
for  goods,  &c.,  solely  through  the  means  of  directors.  I  have  never,  however,  heard 
it  suggested  that,  independently  of  the  Act,  partners  could  absolve  themselves  from 
the  ordinary  liabilities  of  partnership  quoad  third  parties  because  they  were  very 
numerous,  though  Lord  Eldon  frequently  said  that  it  would  be  extremely  difficult  to 
enforce  the  rights  of  third  parties  against  bodies  so  numerous,  and  he  therefore,  I 
believe,  doubted  whether  they  were  not  illegal.  But  it  is  idle  to  speculate  upon  that 
point  :  for  the.se  companies,  being  consonant  with  the  wants  of  a  growing  and  wealthy 
community,  have  forced  their  way  into  existence,  whether  fo.stered  by  the  law  or 
opposed  to  it ;  they  have  not,  however,  proceeded  to  the  extent  of  enabling  their 
members  to  enter  into  arrangements  absolving  themseh'es  from  liabilities  without 
the  circle  of  their  own  deed,  that  is,  from  liabilities  to  third  persons. 

So  stands  the  matter  independently  of  the  Act  of  Parliament,  and  it  therefore 
becomes  necessary  to  see  what  alteration  has  been  effected  by  it.  The  Act  had  its 
origin  in  the  numerous  schemes,  either  actually  bubble  schemes  or  very  similar  to 
them,  which  were  started,  and  into  which  the  unwary  were  entrapped  ;  and  the 
Legislature,  with  the  view  of  providing  some  security  against  the  impositions  which 
were  being  practised,  de-[478]-clared  that  it  should  not  be  lawful  for  any  persons  to 
engage  in  forming  themselves  into  a  company,  or  to  receive  subscriptions,  without 
at  once  registering  themselves,  so  as  to  give  public  notice  of  the  object  they  were 
engaged  in.  They  might  then  receive  subscriptions,  and,  after  complying  with 
certain  requisites,  proceed  to  complete  registration,  and  prosecute  their  scheme  under 
the  sanction  of  the  law.  Among  the  things  thus  required  was,  the  execution  of  a 
deed  shewing  the  terms  of  partnership,  and,  this  being  done,  the  company  became 
incorporated  from  the  date  of  the  certificate  of  complete  registration  by  the  name  of 
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the  company  for  the  purpose  of  carrying  on  business  in  that  name ;  and  the  Act 
provides  (sect.  25)  "that  such  company  shall  continue  so  incorporated  until  it  shall 
l)e  dissolved,  and  all  its  attairs  wound  up;  but  so  as  not  in  anywise  to  restrict  the 
liability  of  any  of  the  shareholders  of  the  company,  under  any  judgment,  decree,  or 
order  for  the  payment  of  money  which  shall  be  obtained  against  such  company,  or 
any  of  the  members  thereof,  in  any  action  or  suit  prosecuted  by  or  against  such  com- 
pany in  any  Court  of  law  or  E(piity.''  Thus,  while  the  name  of  an  incorporated  com- 
[lany  is  given  to  the  undertaking,  one  of  the  essential  incidents  of  a  corporation  is 
taken  away,  or  rather  is  not  conferred,  for  although  the  individual  members  no 
longer  trade  separately,  j^et  this  section  enacts  they  are  to  be  lialile  nearly  as  they 
were  before.  The  si.xty-sixth  section  provides,  that  every  judgment  and  decree 
obtained  against  the  company  shall  take  effect  and  be  enforced,  not  only  against  the 
property  of  the  company,  but  also  against  the  person,  property,  and  effects  of  any 
shareholder,  until  such  judgment  or  decree  is  fully  satisfied,  except  that,  in  the  case 
of  a  former  shareholder,  no  execution  shall  be  issued  on  such  judgment  or  decree 
after  the  expiration  of  three  years  next  after  he  shall  have  ceased  to  be  a  shareholder 
of  the  [479]  company.  Thus  it  is  clear  that  the  liability  to  creditors  is  not 
materially  affected,  and  the  Legislature  has  not  only  not  exempted  the  shareholders 
from  their  ordinary  obligations  as  partners,  but  has  expressly  enacted  that  they  shall 
remain  liable,  subject  only  to  the  limitation  as  to  three  years  in  a  particular  case, 
which  is  not  now  in  question. 

Such  being  the  state  of  the  law,  it  remains  to  consider  whether  there  are  any 
authorities  leading  to  the  opinion  expressed  by  the  Vice-Chancellor,  and  from  which 
I  find  myself,  with  all  possible  respect,  compelled  to  dissent.  His  Honour  appears  to 
have  relied  upon  two  or  three  cases  which,  when  looked  at,  do  not  appear  to  me  to 
influence  the  case  at  all. 

One  of  them,  Ridle//  v.  The  Plymouth  Gnmling  ami  Baking  Company  (2  Exch.  Eep. 
711),  was  before  the  Court  of  Exchequer  in  1848,  when  I  had  the  honour  of  a  seat 
there,  though  I  do  not  think  I  was  a  party  to  the  judgment.  Whether  I  entirely 
concur  in  all  the  language  uttered  by  or  attributed  to  the  very  learned  Judge  by 
whom  the  judgment  was  delivered  I  am  not  prepared  to  say,  but  the  decision  appears 
to  me  to  be  perfectly  correct.  The  circumstances  of  the  case  were  of  this  kind : — 
The  Plymouth  Baking  Company  was  a  joint  stock  company,  incorporated  under  the 
Act  of  Parliament ;  they  held  a  certain  house  as  tenants  to  a  gentleman  of  the  name 
of  Bickford ;  the  directors  took  upon  themselves  to  underlet  a  portion  of  the 
premises,  and  so  doing  the  law  would  of  course  imply  an  obligation  on  their  part  to 
indemnify  their  under-tenant  against  all  claim  for  rent  at  the  instance  of  the  head 
landlord  :  it  seems,  however,  that  they  did  not  [480]  pay  their  rent  to  Bickford,  and 
he,  being  an  entire  stranger  to  the  under-lease,  with  which  he  had  no  concern, 
distrained  upon  the  under-tenant,  Eidley,  who  thereupon  brought  his  action  against 
the  company  to  indemnify  him,  and  the  question  was  whether  the  company  were 
liable  to  indemnify  him  or  not.  It  must  here  be  observed  that  the  leasing  of  the  pro- 
perty was  no  part  of  the  ordinary  business  of  the  company  ;  it  might  or  might  not  be 
a  prudent  thing  to  do,  but  before  the  company  could  be  sued  by  a  person  under  a 
contract  to  indemnify  against  rent  which  he  had  been  called  upon  to  pay,  he  would 
have  to  shew  that  either  the  company  had  entered  into  a  contract  to  indemnify  him, 
or  that  somebody  authorised  by  the  company  had  done  so.  It  cei'tainly  was  no  part 
of  the  ordinary  business  of  the  company  to  enter  into  such  contracts.  The  company 
could  be  charged  only  by  shewing  that  they  had  given  a  special  authority  to  the 
partners  to  engage  to  indemnify,  and  to  ascertain  this  it  would  be  necessary  to  see 
the  terms  of  the  company's  deed  of  settlement.  This  was  the  ground  upon  which 
the  Court  of  E.xchequer  proceeded  ;  they  looked  at  the  terms  of  the  deed,  and,  finding 
no  such  authority  given,  they  held,  upon  perfectly  unanswerable  grounds,  that  the 
company  was  not  liable  to  indemnify  the  Plaintiff.  '  The  company  had  not  themselves 
entered  into  any  contract,  and  they  had  not  given  any  authority  to  the  directors 
to  do  so  :  it  was  upon  that  ground  that  the  Court  acted.' 

The  next  case,  that  of  the  Kingshrii/ge  Flow  Mill  Compani/  ngninst  the  same  Baking 
Company  (2  Exch.  Rep.  718),  is  unfortunately  very  shortly  reported,  but  it  does  not 
seem  to  stand  necessarily  upon  the  same  ground,  though  it  appears  to  have  been 
so  treated,  and  therefore  not  to  [481]  have  been  fully  argued.     I  doubt  whether  it 
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ought  to  have  been  treated  as  necessarily  following  the  fate  of  the  preceding  case, 
for  if  the  flour  purchased  had  been  used  for  their  baking  it  would  have  been  a  trans- 
action in  the  course  of  the  partnership  business  ;  but  the  purpose  for  which  the  flour 
was  used  does  not  distinctly  appear,  and  this,  on  the  authority  of  the  subsequent 
case  in  the  Common  Pleas,  may  make  an  important  difference. 

The  case  of  Smith  v.  17ie  Hull  Glass  Vompavii  (11  C.  B.  Kep.  f<97  ;  see  p.  927),  to 
which  I  refer,  was  the  case  of  a  company  incorporated  just  in  the  same  way  as  the 
baking  company  ;  they  purchased  goods  in  the  course  of  their  trade,  and  eventually 
it  was  held  that  all  that  was  required  by  the  deed  had  in  truth  been  done  in  reference 
to  the  transaction,  that  the  order  was  given  by  all  the  directors  or  adopted,  if  not 
authorized  in  terms,  by  them  all.  Mr.  Justice  Maule,  in  his  judgment,  states  very 
clearly  what  the  law  is,  and  he  says,  "Any  person  looking  at  this  deed  would  see 
that  the  directors  of  this  companv  were  authorised  to  carry  on  the  business  of 
manufacturing  glass."  For  such  a  purpose  persons  dealing  with  a  company  are 
bound  to  look  at  the  deed,  unless  there  is  something,  independently  of  the  deed, 
which  shews  that  the  trade  they  are  carrying  on  is  the  one  they  are  authorized  to 
carry  on.  If,  for  instance,  being  authorised  to  carry  on  the  business  of  manufactur- 
ing glass,  the  company  had  taken  on  themselves  to  manufacture  steel,  it  would 
possibly  be  an  answer  to  any  person  who  supplied  them  with  goods  for  that  purpose 
to  say,  that  if  he  had  looked  at  the  deed  he  would  have  seen  that  this  was  not  the 
business  that  was  to  be  car-[482]-ried  on.  In  the  Hull  Glass  Compantjs  case  the 
board  of  directors  had  power  to  appoint  a  manager,  and  to  ascertain  that,  it  might 
be  necessary  that  parties  dealing  with  them  should  look  at  the  deed  ;  but,  there  being 
that  power,  the  Court  of  Common  Pleas  considered  that  those  who  dealt  with  the 
directors  as  glass  manufacturers,  knowing  that  the  company  was  formed  with  directors 
to  carry  on  the  business  of  glass  dealing,  had  a  right  to  suppose  that  the  directors 
carried  on  business  in  the  ordinary  way,  and  thus  the  directors  would  be  made  liable. 

These  three  are  the  only  decisions  that  bear  upon  the  case.  Other  ca.ses  were 
referred  to,  HalM  v.  Dowilall  (21  Law  J.,  Q.  B.  98),  and  Lord  Talbot's  case  (5  De  G.  & 
S.  38(i),  but  they  went  upon  a  totally  different  principle,  depending,  not  upon  any 
contract  which  the  members  of  the  company  had  made  inter  se,  but  upon  the  terms 
of  the  contract  entered  into  between  the  company  and  the  creditor.  That  is  quite 
a  different  question.  In  the  present  instance,  it  may  be  that  creditors  would  have  no 
claim  against  the  company,  if  all  the  policies  had  been  entered  into  upon  the  terms 
that  nothing  was  to  be  liable  to  the  party  claiming  upon  the  policy  but  the  one 
pound  per  share  which  each  member  was  to  contribute,  nothing  but  the  capital  of 
the  companj'  whatever  that  means  :  some  of  the  cases  have  so  stated  the  law.  If  the 
terms  of  the  contract  between  the  insuring  party  or  the  dealing  party  and  the  company 
are  that  nothing  shall  be  liable  but  a  particular  fund,  then  no  principle  ari.sing  from  the 
nature  of  joint  stock  companies  or  from  the  Joint  Stock  Companies  Winding-up  Act  is 
wanted  to  shew  that  the  individual  members  would  not  be  liable.  That  [483]  is  not 
by  reason  of  any  contract  that  the  body  of  individuals  have  made  with  each  other, 
but  by  reason  of  the  very  contract  made  with  the  creditor.  The  cases  which  were 
pressed  in  the  argument  by  the  Eespondent  were  of  this  kind,  and  they  evidently 
have  no  bearing  upon  the  present  di.scussion.  One  of  the  policies  was  handed  up  to 
us,  to  shew  that  the  form  used  was  such  as  I  have  alluded  to.  I  did  not  examine  it, 
but  if  the  policy  was  so  worded  the  individual  members  of  the  company  may  not  be 
personally  liable  under  it ;  but  this  will  be  becau.se  by  the  terms  of  the  contract  they 
have  not  made  themselves  personally  liable,  and  that  is  a  principle  equally  applicable 
to  a  joint  stock  company,  or  an  ordinary  partnership,  or  a  single  individual.  If  I 
say  to  a  man,  "  I  will  insure  you  against  all  losses  either  by  fire  or  sea,  provided 
alwa3's  that  my  estate  of  Blackacre  only  shall  be  liable  to  make  good  to  you  the  loss," 
he  would  have  no  right  to  sa}'  that  I  am  bound  personally  to  pay  :  m}'  answer  would 
be,  "Personal  liability  is  beyond  my  contract,  '  non  hfec  in  fsedera  veni,' I  agreed 
with  you  to  such  an  extent  but  no  further." 

I  have  deemed  it  right  to  state  what  I  ha^'e  done,  because  the  judgment  of  His 
Honour,  proceeding  upon  a  gi-ound  which  I  conceive  to  be  not  sustainable,  it  might 
be  supposed,  if  it  were  to  pass  unnoticed,  that  it  had  received  the  sanction  of  this 
Court.  To  exclude  such  a  notion,  I  have  thought  mj'self  bound  to  state  that  I  can- 
not concur  in  the  view  which  has  been  propounded  by  His  Honour.      It  is  sufficient 
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for  the  purpose  of  the  present  appeal  to  go  upon  the  narrow  ground  I  first  adverted 
to  ;  but  even  if  that  narrow  ground  had  failed,  and  if  this  had  been  a  call  to  raise 
money  to  pay  creditors,  it  could  not  have  lieen  held  that  by  the  joint  operation  of 
the  Act  of  Parliament,  and  the  clauses  in  [484]  this  deed,  the  creditors  had  lost  their 
right  to  go  against  the  shareholders. 

The  result  then  is,  that  the  order  of  the  Vice-Chancellor  must  be  discharged,  and 
the  original  order  of  the  Master  for  a  call  will  stand.  The  official  manager  must,  I 
think,  have  his  costs  of  both  hearings  out  of  the  fund,  and  all  the  other  parties,  who 
were  served  and  appeared  here  in  consequence  of  the  extension  of  His  Honour's  order 
beyond  what  Mr.  Greenwood  asked,  must  also  have  their  costs.  With  i-egard  to  Mr. 
Greenwood  himself,  the  strict  justice  would  seem  to  be,  that  he  should  pay  so  much 
of  the  costs  of  the  first  hearing  as  led  to  the  order  so  far  as  related  to  himself,  and 
that  he  should  not  pay  so  much  of  the  costs  as  led  to  the  extension  of  the  order ;  but 
as  the  apportionment  of  these  costs  would  be  attended  with  much  difficulty  and 
expense,  it  is  my  opinion,  and  I  believe  it  is  also  the  opinion  of  my  learned  brothers, 
that  the  proper  course  will  be  to  direct  that  Mr.  Greenwood  shall  neither  pay  nor 
receive  costs. 

The  Lord  Justice  Knight  Bruce.  This  case  is  not  one  of  mere  appeal, 
inasmuch  as  there  is  evidence  before  us  that  was  not  before  the  Vice-Chancellor — 
evidence  which  the  judgment  delivered  by  His  Honour  induces  me  to  think  that  he 
would  have  considered  not  irrelevant  nor  useless.  The  order  complained  of  was 
made  in  January  last,  upon  a  motion,  and  only  upon  a  motion,  made  by  Mr.  Green- 
wood, on  his  own  behalf  solely  ;  a  motion  in  these  terms :  "  Take  notice  that  this 
Court  will  be  moved  before  the  Vice-Chancellor,  by  way  of  appeal  on  the  10th  of 
November,  by  counsel,  for  AVilliam  Greenwood,  of  Halifax,  land  surveyor,  that  the 
order  of  the  Master  to  whom  this  matter  stands  referred,  bearing  date  the  20th  of 
June  1853,  whereby  he  peremptorily  ordered  that  a  call  of  [485]  one  pound  per  share 
should  be  made  on  the  said  William  Greenwood  as  a  contributory  of  the  said  com- 
pany, may  be  discharged." 

The  call  so  described  was  thus : — In  the  Master's  book  of  that  20th  of  June  there 
are  these  entries  together :  "  Master's  Office,  Southampton  Buildings,  20th  of  June 
1853.  In  the  matter  of  the  Joint  Stock  Companies  Winding-up  Acts,  1848  and  1849, 
and  of  the  Sea  Fire  Life  Assurance  Society.  Memorandum.  I  was  this  day  attended 
by  the  counsel  and  solicitor  of  the  official  manager  and  by  the  official  manager,  and 
by  the  counsel  and  solicitors  for  several  contributories,  on  an  application  for  a  call  of 
four  pounds  per  share,  for  payment  of  debts  and  for  costs.  Mr.  Roxbuigh,  for  the 
official  manager,  read  an  affidavit  of  the  official  manager,  sworn  28th  of  April  1853, 
on  the  file.  The  official  manager  was  sworn,  and  examined  and  cross-examined  by 
counsel  for  several  contributories.  A  shorthand  writer  was  employed.  Counsel  for 
the  official  manager  was  heard  in  support  of  the  call,  and  counsel  for  several  contribu- 
tories were  heard  in  opposition  thereto.  Considering  that  the  consideration  of  the 
debt  of  Mr.  Chappie  was  not  sufficiently  before  me  to  judge  whether  all  the  con- 
tributories ought  to  be  charged  with  it  rateably,  I  declined  making  a  call  for  debts.  I 
order  a  call  of  one  pound  per  share  for  costs,  to  be  payable  on  the  l-tth  of  July  1853, 
the  official  manager  to  put  on  the  file,  within  a  fortnight,  a  statement  on  oath  of  the 
amount  likely  to  be  produced  by  that  call ;  also  his  solicitors'  bill  of  costs,  and  a 
.statement  on  oath  of  his  own  expenses  and  disbursements  up  to  the  present  time. 
I  thought  the  official  manager  properly  employed.  W.  H.  Tinney."  And  then  upon 
the  next  sheet:  "Master's  Office,  Southampton  Buildings,  20th  day  of  June  1853. 
In  the  matter  of  the  [486]  Joint  Stock  Companies  Winding-up  Acts,  1848  and  1849, 
and  of  the  Sea  Fire  Life  A.ssurance  Society,  I,  W.  Henry  Tinney,  the  Master  of  the 
High  Court  of  Chancery  charged  with  the  winding  up  of  this  company,  do 
peremptorily  order  that  a  call  of  one  pound  per  share  be  made  on  the  contributories 
of  the  company  whose  names  are  included  in  the  list  of  contributories,  so  far  as  the 
same  has  been  at  present  settled  by  me.  And  I  peremptorily  order  each  contributory, 
on  the  14th  day  of  July,  at  twelve  o'clock  at  noon,  at  No.  99  Cheapside,  in  the 
City  of  London,  to  pay  the  amount  of  such  call  to  Henry  Ernest,  the  official  manager 
of  this  company.     W.  H.  Tinney." 

The  last  part  of  the  proceedings  of  the  20th  of  June  that  I  have  read  is  what 
alone  is  ordinarily  termed  a  call ;  but  I  think  that,  for  no  efi'ectual,  no  useful  purpose. 
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ought  one  part  of  the  proceedings  to  be  regarded  without  the  i-est.     This  was  the 
order  upon  the  motion. 

[His  Lordship  then  read  the  order  of  the  Vice-Chancellor.] 

Having  had  to  reflect  and  having  carefully  reflected  on  what  in  this  state  of 
things  might  be  best  to  be  done,  I  have  formed,  upon  the  whole  mass  of  materials 
before  us,  the  opinion  that  the  fittest  course  to  be  taken  will  be  to  discharge  the  order 
and  substitute  for  it  a  mere  refusal  of  the  motion  before  the  Vice-Chancellor  without 
costs,  and  but  one  declaration,  namely,  a  declaration  that  the  official  manager,  and, 
as  to  the  appeal  motion,  all  (if  any)  other  persons  served  with  notice  of  the  appeal 
motion,  except  Mr.  Greenwood,  ought  to  have  the  costs  of  both  motions  out  of  the 
estate,  which  is  the  Lord  Chancellor's  conclusion — a  conclusion  that,  per-[487]-haps, 
may  be  well  reached  by  various  ways.  It  is  sufficient,  I  think,  for  me  to  state  my 
persuasion  to  be,  as  it  is,  that  in  the  pi-esent  instance  Mr.  Greenwood  was  at  the 
making  of  the  call,  and  still  is,  a  contributory  within  the  meaning  of  that  term,  as 
n.sed  in  the  statute  on  this  subject ;  that  the  call  was  made  for  a  legitimate  and 
reasonable  purpose  ;  that  its  amount  was  not  and  is  not  too  large  for  that  purpose ; 
and  that  (though  it  may  perhaps  seem  to  affect  equally  those  who  ought  to  be 
affected  by  it  unequally)  it  has  caused  and  will  cause  no  injustice  substantially.  I 
wish  to  be  understood  as  not  intending  to  express  or  intimate  either  dissent  from 
anything  that  the  Lord  Chancellor  has  laid  down,  or  an  opinion  that  the  evidence 
added  upon  the  appeal  motion  to  the  original  materials  is  essential  to  the  support  of 
our  present  older. 

The  Lord  Justice  Turner.  This  case  involves  the  con.sideration  of  two  distinct 
points  :  first,  whether,  without  reference  to  the  question  of  limited  liability,  this 
call  was  properly  made  upon  Mr.  Greenwood  ;  and  secondly,  whether,  to  adopt  the 
terras  of  the  order,  the  creditors  of  the  company  have  established  against  the 
contributories  of  the  company  any  liability  for  payment  of  the  debts  beyond  the 
amount  of  capital  paid  or  payable  by  each  shareholder,  according  to  the  deed  of 
settlement  of  the  company. 

As  to  the  first  point,  whether,  setting  aside  the  question  of  limited  liabilitj',  this 
call  was  properly  made  upon  Mr.  Greenwood,  it  is  unfortunate  that  the  true  state  of 
the  affairs  of  this  company  does  not  appear  to  have  been  presented  to  the  Vice- 
Chancellor.  The  affidavit  of  the  official  manager  shews  that  great  expenses  had  been 
incurred  beyond  what  the  available  assets  of  the  company  were  adequate  to  meet. 
It  was  reason-[488]-able,  therefore,  that  a  call  should  be  made,  and  Mr.  Greenwood 
being  liable  for  these  expenses  as  a  member  of  the  company,  it  was  proper  that  the 
call  should  be  made  upon  him. 

As  to  the  second  point — whether  the  creditors  of  the  company  have  established 
a  liability  against  the  contributories  beyond  the  amount  of  the  capital  paid  or  payable 
by  each  of  them — this  question  seems  to  me  also  to  involve  two  considerations  :  first, 
whether,  according  to  the  provisions  of  the  Joint  Stock  Companies  Registration  Act, 
the  liability  of  the  shareholders  to  creditors  is  limited  by  the  provisions  of  the  deed 
which  the  shareholders  may  have  executed ;  and  secondly,  whether  the  deed  which 
the  shareholders  have  executed  in  the  present  case  limits  their  liability  to  the  amount 
of  their  subscriptions.  It  was  said  that  this  deed  limits  the  liability  of  the  share- 
holders to  the  amount  of  their  subscriptions,  because,  bj'  the  89th  section  of  the  deed, 
it  is  provided  that  the  capital  of  the  company  shall  be  the  amount  prescribed  by  the 
deed,  and  that  the  shareholders  shall  not  be  called  on  to  contribute  a  further  amount 
of  capital ;  but  this  deed  must  be  construed  not  according  to  this  single  provision, 
but  according  to  all  its  provisions,  and  to  construe  the  89th  section  as  restricting  the 
liability  of  the  shareholders  to  the  creditors  of  the  company  would,  in  my  opinion,  be 
contrary  to  the  whole  spirit  and  context  of  the  deed  ;  for,  by  clause  31  of  this  deed, 
powers  are  given  to  the  directors  of  this  company  to  purchase  on  such  terms  and 
conditions  as  may  be  lawfully  imposed  the  business  of  any  other  Fire  Life  or  Marine 
Insurance  Company,  and  for  that  purpose  to  enter  into  contracts  and  agreements  in 
the  name  of  the  Sea  Fire  and  Life  Assurance  Society,  powers  which  have  been  in 
fact  exercised,  for,  after  the  formation  of  this  company  a  deed  was  entered  into  by 
which  [489]  the  directors  contracted  for  the  purchase  of  the  business  of  the  Port  of 
London  Insurance  Company,  and  part  of  the  debts  proved  before  the  Master  in  this 
case  consists  of  debts  of  the  Port  of  London  Insurance  Company,  for  which  this  com- 
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paiiy  hccame  liable  under  that  purchase,  thus  authorized  by  the  provisions  of  the 
deed.  But  the  case  does  not  rest  there,  for  in  addition  to  the  clause  to  which  the 
Lord  Chancellor  has  referred,  by  which  powers  are  given  to  borrow  to  the  extent  of 
a  million,  the  ioth  section  of  this  deed  says  : — "  It  shall  not  be  lawful  for  the  directors 
to  borrow  any  sum  of  money  on  behalf  of  the  company  except  under  the  22d  clause 
of  these  presents,  and  that  in  contracting  de))ts  and  liabilities  on  behalf  of  the  com- 
pany, the  directors  shall  not  exceed  the  usual  periods  of  credit  according  to  the 
customs  of  the  several  trades  or  businesses  with  which  the  directors  shall  from  time 
to  time  deal,  contract  with,  or  be  engaged  in  ; "  thus  importing  that  the  directors 
were  to  have  the  power  on  behalf  of  the  company  to  contract  debts  and  liabilities, 
provided  that  in  contracting  those  debts  and  liabilities  they  did  not  exceed  the  usual 
periods  of  credit  according  to  the  custom  of  the  trade  in  which  they  were  dealing. 
The  shareholders  of  this  company  who  have  executed  the  deed,  have  thus  both 
expressly  and  impliedly  authorized  the  directors  of  this  company  to  contract  debts 
on  the  company's  behalf,  and  I  cannot  think  that  it  would  be  a  sound  construction  of 
this  deed  to  hold  that  the  mere  stipulation  contained  in  it,  that  no  further  capital 
shall  be  called  for  from  the  subscribers  to  the  deed,  is  of  sufficient  force  to  defeat  the 
authority  thus  expressly  and  impliedlv  given.  This  being  my  view  of  the  construction 
of  the  deed,  it  does  not  appear  to  me  that  the  ulterior  question  upon  the  effect  of  the 
Act  of  Parliament  arises  in  this  case,  for  by  the  25th  section  of  the  Act  the  company, 
upon  a  complete  registration,  became  incorporated  for  the  purpose  of  carrying  on  the 
[490]  business  according  to  the  provisions  of  the  Act  and  of  the  deed  ;  and  if  the 
directors  were  empowered  to  contract  debts  on  the  part  of  the  company,  I  see  no 
ground  for  saying  that  the  business  has  been  carried  on  otherwise  than  according  to 
those  provisions.  So  much,  however,  has  been  said,  in  the  course  of  the  argument 
before  us,  upon  the  effect  of  the  Act  of  Parliament,  that  it  may  be  right,  perhaps,  to 
make  some  few  observations  on  that  subject. 

The  eft'ect  of  this  Act  of  Parliament,  as  I  understand  it,  is  this  : — if  there  be  a 
judgment  recovered  against  the  company,  the  .shareholders  of  the  company  are  liable 
upon  that  judgment.  This  is  the  clear  import  of  the  2oth  section  of  the  Act ;  and 
the  66th,  67th,  and  68th  sections  of  the  Act  contain  provisions  as  to  the  mode  of 
enforcing  against  the  shareholders  the  judgments  obtained  against  the  company.  It 
is  said,  however,  that  as  these  companies  are  incorporated  for  the  purpose  of  carrying 
on  business  only  according  to  the  provisions  of  the  Act,  and,  to  adopt  the  language  of 
the  Act,  of  such  deed  as  aforesaid — that  is,  the  company's  deed — no  judgment  can 
be  recovered  against  the  companies  where  there  are  clauses  restricting  the  liability  of 
the  shareholders — but  there  is  nothing  in  the  Act  of  Parliament  which  prevents 
judgment  being  recovered  against  the  companies,  and  according  to  the  provisions  of 
the  Act,  where  judgment  is  recovered  against  the  companies,  the  judgment  is  made 
available  against  the  shareholders.  The  incorporation,  according  to  the  provisions  of 
the  Act,  does  not  therefore  affect  the  rights  of  the  creditors  of  the  companies. 
Are  then  the  rights  of  the  creditors  affected  by  the  companies  being  incorporated 
for  the  purpose  of  carrying  on  business  according  to  the  provisions  of  the  deed  ?  To 
determine  this  point,  we  must  consider  how  the  case  stands  independently  of  the 
pro-[491]-visions  of  the  Act.  Independently  of  the  Act,  these  deeds  are  no  more 
than  ordinary  partnership  deeds — deeds  executed  by  the  shareholders  of  the  com- 
panies— operating  inter  se — but  not  operating  so  as  to  affect  the  rights  of  third  persons 
again.st  the  companies.  Does  then  the  Act  of  Parliament  alter  the  operation  of  these 
deeds,  and  give  them  an  operation  against  the  rights  of  third  persons  which  they 
would  not  have  independently  of  the  Act? 

I  think  that  this  is  not  the  true  meaning  of  the  Act ;  and  I  think  so  for  this 
reason.  The  other  provisions  of  the  Act  shew  that  it  was  not  so  intended  ;  the  13th 
section  of  the  Act,  with  reference  to  the  outgoing  shareholders  of  the  company, 
recognises  their  antecedent  liability  for  the  debts  and  engagements  of  the  company, 
and  provides  for  its  continuance  until  the  transfers  made  by  them  are  returned. 

And,  again,  the  44th  section,  as  to  contracts,  provides  that  they  shall  be  entered 
into  by  the  directors  in  a  particular  mode,  which  is  specified  ;  and  "  that  in  the 
absence  of  the  specified  requisites,  or  any  of  them,  they  shall  be  void  and  ineftectual 
except  as  against  the  company  on  whose  behalf  they  shall  have  been  made."  So  that 
contracts,  although  wanting  in  the  prescribed  requisites,  were  to  be  valid  against  the 
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company,  and  the  contracts  being  thus  made  valid,  there  might  be  judgments  against 
the  company  upon  them ;  and  there  being  such  judgments,  it  is  difficult  to  suppose 
that  the  Legislature,  by  the  piovision  that  the  contracts  should  be  void  except  against 
the  company,  could  have  intended  that  the  judgments  should  not  be  enforced  against 
the  shareholders  under  the  ulterior  provision  of  the  Act ;  but  at  all  events  the 
section  shews  that  contracts  entered  into  with  the  prescribed  formalities  were  binding 
upon  the  [492]  company,  and  by  consequence  upon  the  individual  shareholders. 

It  seems  to  me  therefore  that,  notwithstanding  the  provisions  of  this  Act  and  this 
company's  deed,  the  liability  of  shareholders  remains  unrestricted.  There  may  be 
debts  contracted  and  engagements  entered  into  by  the  directors  of  these  companies 
which  are  wholly  beyond  their  authority,  and  by  which  therefore  the  shareholders 
may  not  be  bound  ;  but  I  do  not  think  that  the  shareholders  of  these  companies  can 
exonerate  themselves  from  the  claims  of  creditors  merely  by  provisions  purporting  to 
restrict  their  liability.  My  opinion,  therefore,  coincides  with  that  of  my  learned 
brother  and  the  Lord  Chancellor,  that  this  order  must  be  discharged. 

(1)  This  clause  was  as  follows: — "44:.  That  the  directors  shall,  and  thej'  are 
hereby  authorised  to  make  and  issue,  indorse  and  accept,  in  the  name  of  and  on 
account  of  the  company,  such  bills  of  exchange  and  promissory  notes  as  they  may 
think  expedient,  provided  that  the  total  amount  of  such  bills  and  notes  due  at  any 
one  time  shall  not  exceed  the  sum  of  .£100,000 ;  and  all  such  bills  and  notes,  and  no 
other,  shall  be  binding  on  the  company  and  on  the  shareholders  and  each  of  them  to 
the  extent  of  the  respective  shares  held  by  them  in  the  capital  stock  of  the  company, 
and  no  further  or  otherwise." 

(2)  This  clause  was  as  follows  : — "89.  That,  on  and  after  complete  registration  of 
the  company,  there  shall  be  paid  by  the  shareholders,  on  execution  by  them  of  these 
presents,  or  any  deed  of  accession  thereto,  or  duplicate  thereof,  in  full  of  all  future 
calls  and  instalments,  the  whole  of  the  sum  or  sums  representing  the  amount  of  their 
subscription  towards  the  capital  stock  of  the  company,  at  and  after  the  rate  of  20s.  in 
the  £1  on  the  declared  value  of  each  .share ;  and  that,  on  payment  thereof  within  the 
time  hereinafter  limited  for  the  same,  no  further  call  shall  be  made  on  any  share- 
holder in  respect  of  the  share  or  shares  subscribed  for  or  held  by  him  under  the 
provisions  of  these  presents ;  and  that  every  shareholder  shall  be  entitled  to  receive 
from  the  company  interest  at  and  after  the  rate  of  £5  per  cent,  per  annum,  payable 
half-yearly  (irrespective  of  any  profits  to  be  declared  on  the  capital  of  the  company  in 
manner  hereinbefore  directed),  in  proportion  to  and  pro  ratit  for  the  number  and 
amount  of  shares  in  the  capital  stock  subscribed  for  and  actually  paid  up  by  him." 

[493]    Ex  parte  James  James  and  James  Cushion.    In  the  Matter  of  Joseph 
Trait.     Before  the  Lords  Justices.     Jan.  14,  19,  1853. 

A  trader  was  entitled  to  leaseholds  charged  with  an  annuity  in  favour  of  an  insurance 
company.  The  company,  being  desirous  of  befriending  him,  consented  to  sell  him 
the  annuity  at  less  than  its  full  value,  but  he,  being  at  the  time  in  embarrassed 
circumstances,  and  having  committed  an  act  of  bankruptcy,  nominated  another 
person  as  the  purchaser  upon  the  same  terms.  The  trader  was  afterwards  declared 
a  bankrupt.  Upon  a  bill  being  filed  by  the  assignees  against  the  purchaser  claim- 
ing the  benefit  of  the  purchase,  the  purchaser  insisted  that  he  was  entitled  to  it ; 
but  the  Court  made  a  decree  against  him,  with  costs,  which  he  paid.  All  the  debts 
having  been  paid  under  the  bankruptcy,  and  there  being  a  surplus,  which  the 
bankrupt  had  aliened  :  Held,  that  the  purchaser  of  the  annuity  was  not  entitled 
to  be  repaid  his  costs  out  of  the  surplus,  being  either  a  trustee  who  had  improperly 
claimed  to  be  entitled  beneficially,  or  a  party  to  a  combination  to  withhold  the 
property  of  a  failing  person  from  his  creditors,  in  the  latter  of  which  ca.ses  it  would 
be  against  public  policy  to  allow  him  to  recover  the  costs  from  the  alienee  of  his 
associate  in  pari  delicfo. 

Held  also,  that  a  deposition  of  the  bankrupt,  that  there  was  no  arrangement  between 
him  and  the  purchaser,  did  not  conclude  the  alienee  of  the  surplus,  the  bankrupt 
having  been  at  the  time  of  the  examination  under  the  influence  of  the  purchaser. 
C.  XXIII. — 7 
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In  this  case  there  was  a  surplus  of  the  bankrupt's  estate  amounting  to  £596, 18s.  4d., 
after  payment  of  all  his  debts  in  full,  and  this  was  the  petition  of  alienees  of  the 
surplus  to  whom  the  bankrupt  had  assigned  it,  appealing  from  the  decision  of  Mrj 
Commissioner  Evans,  refusing  to  direct  payment  of  the  surplus  to  the  Appellants  by; 
reason  of  a  claim  made  by  Mr.  Cafe,  one  of  the  Respondents,  for  the  payment  of; 
certain  costs  incurred  by  him  in  a  suit  in  Chancery  of  Baskett  v.  Cafe,  reported  in  thei 
4th  volume  of  Messrs.  De  Gex  &  Smale's  Reports.  The  facts  of  that  case  are  therej 
fully  stated,  but  the  following  summary  of  them  is  sufficient  for  the  purposes  of  this' 
report. 

In  1838  the  bankrupt,  who  carried  on  the  business  of  a  plumber  and  glazier,  wai 
possessed  of  leasehold  houses  charged  with  the  payment  of  an  annuity  to  the  Glob« 
Insurance  Company,  which   was  in  arrear  to  the  amount  of  £499.     On  the  6th  oi 
February  1838,  he  sent  a  memo-[494]-rial  to  the  Globe  Insurance  Company,  referring 
to  the  reverses  of  fortune  which  he  had  met  with,  and  proposing  to  pay  to  the  com-: 
pany  £900  on  their  releasing  the  property  from  the  annuities.     This  was  below  the 
full  value  of  the  annuity  ;  but  the  directors  of  the  Globe  Office,  after  stating  theirj 
willingness  to  make  a  sacrifice  under  the  circumstances,  entered  into  negotiations  with! 
the  bankrupt,  the  result  of  which  was  that  the  Respondent,  Mr.  Cafe,  on  the  8th  oi 
November  1838,  became  the  purchaser  from  the  company  of  the  annuity  and  arreai 
at  the  price  named. 

On  the  13th  of  November  1838  the  bankrupt  filed  a  declaration  of  insolvency,  and 
on  the  same  day  a  creditor  named  Jonathan  issued  the  fiat  against  him,  on  which,  on 
the  21st  of  November  1838,  the  adjudication  took  place,  founded,  not  on  the  declaraJ 
tion  of  insolvency,  but  on  an  act  of  bankruptcy  committed  in  July  1838;  and,  on 
the  5th  of  December,  Mr.  Jonathan  was  appointed  creditors'  assignee. 

On  the  27th  of  December  1838,  the  leaseholds,  subject  to  the  annuity,  were  pu 
up  to  auction  by  the  assignees  under  the  bankruptcy,  and  were  purchased  by  Mr.i 
Cafe  for  £120.  j 

It  appeared  that  Mr.  Cafe  had,  after  the  bankruptcy,  supported  the  bankrupt  by 
paying  him  monthly  or  weekly  allowances. 

On  the  16th  of  January  1839  the  bankrupt,  in  an  examination  under  the  bank- 
ruptcy, denied  that  when  Mr.  Cafe  had  purchased  the  annuity  there  was  any  agree 
ment  between  them  that  the  bankrupt  was  to  have  any  benefit  from  the  purchase. 

[495]  In  the  same  year  Mr.  Jonathan,  the  creditors'  assignee,  died.  Another, 
who  was  appointed  in  his  place,  died  in  1843,  whereupon  Mr.  Cafe  was  appointed 
creditors'  assignee. 

In  January  1839  the  bankrupt  obtained  his  certificate,  and  on  the  4th  of  Jum 
1845  he  assigned,  for  valuable  consideration,  to  James  James,  one  of  the  Appellants.! 
all  his  estate,  real  and  personal,  in  trust  for    the   bankrupt  for  life,  and  after  the 
bankrupt's  death  in  trust  for  James  Cushion,  the  other  Appellant. 

In  1847  the  bankrupt  died. 

In  December  1847  certain  creditors  presented  a  petition  under  the  bankruptcj 
to  the  Vice-Chancellor,  seeking  to  impeach  the  above-mentioned  purchases  of  Mri 
Cafe,  and  to  have  him  removed  from  being  assignee.  Under  the  order  made  upor. 
that  petition,  on  the  1st  of  February  1848,  liberty  was  given  to  three  creditor: 
to  institute,  in  the  character  of  assignees,  a  suit  in  Chancery  against  Mr.  Cafe,  t( 
set  aside  the  purchases  made  by  him  as  above  mentioned.  The  petition  was  iri 
other  respects  ordered  to  stand  over.  ' 

In  pursuance  of  this  order  the  three  creditors,  on  the  27th  of  March  1848. 
filed  a  bill  in  Chancery  against  Mr.  Cafe,  praying  that  he  might  be  declared  a  trustei 
of  the  annuity  and  the  arrears  thereof  for  the  Plaintiffs  as  assignees,  subject  ti 
such  lien  as  he  might  have  in  respect  of  the  purchase-money  paid  by  him,  and  tha 
the  purchase  of  the  leaseholds,  subject  to  the  charge,  might  be  declared  fraudulen 
md  void,  and  might  be  set  aside  upon  repayment  of  the  purchase-money  and  interest 

Mr.  Cafe  by  his  answer  denied  that  there  was  anj'  [496]  agreement  that  he  should 
be  the  purchaser  of  the  annuity  for  Tratt's  benefit,  and  he  insisted  that  he  was  him 
self  eititled  to  the  whole  benefit  of  the  purchase. 

On  the  25th  of  July  1851  a  decree  was  made  in  the  suit  setting  aside  the  pui 
chases  with  costs. 

The  petition  for  the  removal  of  Mr.  Cafe  was  again  brought  on  before  the  Vice 
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Chancellor  on  the  2d  of  August  1851,  when  an  order  was  made  discharging  Mr.  Cafe 
from  being  assignee,  and  directing  the  Commissioner  to  cause  a  sitting  to  be  held 
under  the  fiat  for  a  new  choice.  And  it  was  further  ordered,  that  Mr.  Cafe  should 
account  for  the  estate  and  effects  of  the  bankrupt  (if  any)  come  to  his  hands,  and 
should  pay  and  deliver  over  to  the  official  assignee  such  parts  (if  any)  of  the  estate 
and  effects  of  the  bankrupt,  as  upon  taking  of  the  account,  should  appear  to  have 
come  to  his  hands,  and  should  pay  to  such  of  the  Petitioners  as  were  living  their 
costs  of  and  occasioned  by  the  petition,  so  far  as  they  had  been  increased  by  any 
evidence  on  Mr.  Cafe's  behalf  in  support  of  his  title  to  the  leasehold  messuages  and 
premises  in  the  petition  and  former  order  mentioned.  And  it  was  declared  that  that 
order  and  the  decree  in  the  suit,  so  far  as  they  directed  the  payment  of  any  costs, 
were  to  be  without  prejudice  to  any  question  between  Mr.  Cafe  and  the  bankrupt  or 
his  representatives.  And  it  was  ordered  that  no  part  of  the  surplus  estate  of  the 
bankrupt  should  be  paid  to  the  bankrupt,  or  his  representatives  or  assigns,  without 
■previous  notice  to  Mr.  Cafe. 

By  another  order  in  the  bankruptcy,  dated  the  1st  of  May  18.52,  Mr.  Cafe  was 
■ordered  to  pay  to  the  official  assignee  £lf)3,  14s.  9d.,  the  amount  found  due  by  the 
decree,  and  the  costs  were  directed  to  be  taxed  from  the  last  taxation,  and  Mr.  Cafe 
was  ordered  to  pay  the  same.  [497]  And  it  was  ordered,  that  thereupon  all  further 
proceedings  in  the  cause  should  be  stayed. 

The  assignees  realized  assets  more  than  sufficient  to  pay  all  the  creditors  in  full, 
.and  after  such  payment  the  assignees  had  in  their  hands  a  surplus  £.596,  15s.  4d. 

The  Appellants  presented  a  petition  to  the  senior  Commissioner  praying  that  the 
surplus  might  be  paid  to  them,  and  in  pursuance  of  the  order  of  August  2,  1851, 
gave  notice  to  Mr.  Cafe,  who  opposed  the  petition,  and  contended  that  under 
the  reservation  in  the  order  of  1850  he  was  entitled,  as  against  the  bankrupt  and 
those  claiming  under  him,  to  be  repaid  the  costs  which  he  had  incurred  in  the  suit  in 
Chancery.  The  Commissioner  refused  to  make  any  order  upon  the  petition.  From 
this  refusal  the  present  petition  of  appeal  was  presented  by  Mr.  James  and  Mr. 
Cushion. 

Mr.  Russell  and  Mr.  Cooke,  in  support  of  the  appeal. 

The  Court  of  Chancery  decided  that  the  understanding  between  the  bankrupt  and 
Mr.  Cafe  was  entered  into  to  defeat  the  creditors.  They  were  in  pari  delicto,  and 
•therefore  neither  of  them  can  claim  costs  against  the  other. 

Mr.  Bacon,  Mr.  Piggott,  and  Mr.  Hardy,  appeared  for  Mr.  Cafe. 
Mr.  Bury,  for  the  assignee. 
M'Neill  V.  Cahill  (2  Bli.  N.  S.  316)  was  cited. 

The  Lord  Justice  Knight  Bruce  referred  to  Rei/nell  v.  Spri/e  (1  De  G.  M.  &  G. 
660). 

[498]  The  Lord  Justice  Knight  Bruce.  This  purchase  (I  am  now  speaking 
of  the  annuity)  must,  upon  the  evidence,  have  been  made  by  Mr.  Cafe,  I  think,  in 
one  or  two  ways,  either  as  a  trustee  for  Mr.  Tratt,  in  which  event  there  is  no 
question,  but  that  the  present  controversy  must  be  decided  in  favour  of  the  present 
Petitioners  ;  or,  if  he  did  not  purchase  as  trustee  for  Mr.  Tratt  in  the  ordinary  sense 
in  which  I  have  been  using  the  expression,  the  purchase  must  be  taken  to  have  been 
the  result  of  a  combination,  from  whatever  motive,  friendly  or  otherwise,  between 
Mr.  Cafe  and  Mr.  Tratt,  to  withhold  certain  property,  for  the  benefit  of  one  or  the 
other,  or  both  of  them,  from  the  creditors  of  Tratt,  a  failing  and  fallen  man  in 
worldly  circumstances.  Now,  in  such  a  state  of  things,  as  far  as  the  title 
to  the  property  is  concerned,  the  public  interest  requires  that  the  purchase  should 
be  considered  as  a  matter  of  trust,  that,  without  regard  to  the  merits  of  either 
■of  the  individuals,  a  man  so  acquiring  property  should  not  be  heard  to  say  that  he 
has  a  title  to  it. 

If,  as  has  been  contended,  fault  and  improper  intention  existed  on  each  side,  is 
the  condition  of  the  possessor  in  this  case  the  better  for  that?  I  am  of  opinion  that 
it  is  not ;  for  not  only  was  the  disparity  of  circumstances  such  as  to  create  a  gross 
inequality,  and  to  prevent  Tratt  from  having  any  voice  in  the  matter,  but  there  are 
also  considerations  rendering  society  deeply  interested  in  obviating  the  possibility 
of  gain  arising  to  a  man  by  such  a  transaction.  The  property  must  be  considered  as 
having  remained  in  Tratt,  as  far  as  mere  title  is  concerned. 
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It  has  been  suggested,  and  fairly  and  well  argued,  that  the  costs  of  the  suits,  as 
between  Cafe  and  Tratt,  ought  to  be  borne  rather  by  Tratt  than  by  Cafe  ;  that  [499] 
however  is  not  my  opinion.  The  defence  to  the  suit  for  setting  aside  the  purchase 
was  not  put  l)y  Mr.  Cafe  on  grounds  which  the  Court  could  require  Mr.  Tratt  to 
recognise,  or  on  grounds  on  which  this  Court  can  allow  Mr.  Cafe  to  obtain  total  or 
partial  indemnity.     These  costs  must  remain  where  the  law  has  thrown  them. 

With  respect  to  the  account  between  Mr.  Tratt  and  Mr.  Cafe,  that  has  to  a  great 
extent  been  already  taken  ;  but  there  are  some  allowances  to  be  made  which  could 
not  have  been  made  as  between  the  creditors  and  Mr.  Cafe.  There  must  be  some 
provision  for  these,  and  we  shall  be  glad  to  receive  suggestions  as  to  the  mode. 

Thk  Lokd  Justice  Turner.  This  is  an  application  by  persons  who  for  present 
purposes  must  be  assumed  to  repiesent  the  bankrupt,  claiming  the  surplus  of  the 
bankrupt's  estate.  Prima  facie  that  surplus  belongs  to  the  bankrupt,  or  those  who 
represent  him.  It  is  attempted  to  be  intercepted  by  a  claim  of  Mr.  Cafe,  and  the 
claim  is  put  thus : — A  suit  was  instituted  against  Mr.  Cafe  by  creditors  in  the 
characters  of  assignees,  for  the  purpose  of  recovering  part  of  the  bankrupt's  property, 
and  he  was  ordered  to  pay  the  costs  of  the  Plaintitt's  and  his  own,  by  the  decree  then 
made,  which  was  followed  by  an  order  in  bankruptcy  of  the  2d  of  August  18.51, 
declaring  that  the  direction  in  the  decree  as  to  costs  was  to  be  without  prejudice  to 
any  question  between  Cafe  and  Tratt  or  Tratt's  representatives,  and  pointing  there- 
fore to  the  possibility  of  a  surplus. 

Now  the  true  view  of  the  case  is  this  : — Supposing  the  property  had  not  been 
sold  under  the  bankruptcy,  but  that  from  other  funds  coming  to  the  bankrupt's- 
estate  all  the  debts  under  the  bankruptcy  had  been  paid,  to  [500]  whom  would  the 
equitable  right  to  this  property  remaining  vested  in  the  assignees  belong'?  Who- 
would  have  had  the  better  title  to  call  for  an  assignment  of  the  legal  estate  from  the 
assignees.  Cafe  or  Tratt  ?  In  e.xamining  that  question  it  is  to  be  considered  what 
were  the  circinnstances  under  which  Mr.  Cafe  became  purchaser  of  the  equity  of 
redemption,  and  of  the  annuity  from  the  Globe.  Now  it  is  clear  that  a  relation  of  a 
confidential  kind  existed  between  Tratt  and  Cafe,  before  October  1830;  and  it  is  the 
common  case  on  both  sides  that  the  transaction  with  the  Globe  was  intended  to  be 
beneficial  to  those  who  were  entitled  to  the  property  subject  to  the  charge.  It  is- 
moreover  not  disputed  that  the  intention  of  the  Globe  Insurance  Company  was  to- 
confer  a  benefit  on  Tratt.  It  is  equally  clear  that  Tratt  was  at  this  period  in  a 
position  of  great  difficulty,  and  it  is  not  suggested  that  any  person  distinct  from  Cafe 
was  acting  on  the  part  of  Tratt.  Looking  at  the  transaction  in  that  way,  can  it  be 
doubted  that,  as  between  Tratt  and  Cafe,  the  former  would  have  had  an  equity  to  set 
aside  the  transaction  and  to  treat  Cafe  as  a  trustee  for  him  of  the  purchase  from 
the  Globe  1 

It  was  said  that  Tratt  was  examined  under  the  commission,  and  denied  the 
existence  of  any  bargain  or  arrangement  between  him  and  Cafe,  that  Cafe  was  to  be- 
a  trustee  for  him  ;  and  it  is  contended,  that  in  the  face  of  that  examination,  and  a 
subsequent  examination  of  Cafe  in  the  presence  of  Tratt,  it  is  incompetent  for  those- 
who  claim  under  Tratt  to  set  up  a  case  of  trusteeship.  But  it  must  be  seen  what  was- 
the  situation  of  Tratt  at  the  time  when  he  gave  this  evidence.  He  was  at  that  time 
in  a  state  of  dependency  upon  Cafe,  and  was  receiving  from  him  small  weekly  and 
monthly  payments  of  £10  or  even  ,£1.  It  is  clear,  therefore,  that  at  the  period 
when  this  representation  was  made  by  Tratt  he  [501]  was  under  the  influence  of 
Cafe,  and  that  no  statement  made  by  him  at  that  peiiod  could,  consistently  with  the- 
principles  laid  down  by  Lord  Eldon  in  Jl'alhr  v.  Symonds  (3  Swanst.  1),  have  bound 
him  so  as  to  preclude  his  equity  to  set  aside  the  transaction  and  treat  Cafe  as  a 
tru-stee  for  him. 

It  is  further  said  that  the  Court  would  not  have  given  costs  as  against  Cafe,  if  a 
bill  had  been  filed  against  him  by  Tratt.  But  what  was  the  defence  made  by  Cafe 
to  the  suit  which  was  instituted  against  him,  and  what  would  have  been  his  defence- 
to  a  suit  instituted  against  him  by  Tratt '?  It  is  clear  that,  in  the  actual  suit  which 
was  instituted  against  him  by  the  assignees  of  Tratt,  Cafe  claimed  the  benefit  of  the 
purchase  for  his  own  benefit,  independently  of  Tratt.  It  is  equally  clear  that  the 
same  view  would  have  been  taken  by  Cafe,  if  the  suit  had  been  instituted  against  him 
by  Tratt.      That   perhaps  does  not   appear  from  his  answer,  but  it  appears   that,. 
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from  the  year  1840  to  the  year  18-18,  when  the  suit  was  instituted  by  the  assignees, 
Cafe  had  taken  upon  himself  to  treat  the  property  as  his  own,  and  had  ceased  to 
make  any  allowance  to  Tratt.  There  was  no  recognition  by  Cafe  of  any  title  on  the 
part  of  Tratt ;  Cafe  claimed  the  benefit  of  the  purchase  for  himself,  and  did  not 
admit  that  he  was  a  trustee.  Now,  if  Cafe  had  filed  an  answer  claiming  to  be 
beneficially  interested,  the  Court  would  have  made  a  decree  against  him  with  costs. 
I  think,  therefore,  that  there  is  no  ground  for  the  claim  of  costs  set  up  by  Mr.  Cafe. 


[502]     Ex  parte  Edward  Sole  M.\nico.     In  the  Matter  of  Edward  Sole  Manico, 
a  Bankrupt.     Before  the  Lords  Justices.     Jan.  26,  18.5.3. 

A  bankrupt  had,  when  a  very  young  man,  commenced  without  capital  a  business  to 
which  he  had  not  been  brought  up,  and  there  was  reason  to  believe  that  these 
circumstances  were  known  to  creditors  who  trusted  him.  He,  on  some  occasions, 
bought  goods  and  pledged  them  shortly  afterwards  ;  but  it  did  not  appear  that  he 
had  bought  the  goods  with  the  view  of  pledging  them,  nor  did  it  appear  that  he 
had  been  guilty  of  untruth,  or  of  ostentation,  or  selfish  or  extravagant  expenditure. 
On  the  other  hand,  his  accounts  were  regularly  kept.  Held,  that  the  justice  of  the 
case  would  be  satisfied  by  making  his  certificate  of  the  third  class,  and  suspending 
it  for  two  years,  and  withholding  protection  for  six  months. 

The  2.56th  section,  which  deals  with  "offences,"  is  to  be  .strictly  rather  than  loosely 
construed ;  and  xemble,  that  if  oidy  one  of  the  offences  therein  enumerated  is 
committed,  it  is  not  imperative  on  the  Court  to  award  the  extreme  penalty  there 
imposed. 

This  was  the  appeal  of  a  bankrupt  from  the  decision  of  Mr.  Commissioner  Evans, 
refusing  the  Appellant  a  certificate  or  protection. 

It  appeared  that  in  1846  the  bankrupt,  who  had  not  been  brought  up  to  any 
business  and  was  then  twenty-three  years  old,  commenced  that  of  a  retail  wine 
merchant.  He  had  no  capital  except  £1000,  which  he  had  borrowed.  Affidavits 
were  filed  in  opposition  to  the  petition,  stating  that  the  bankrupt  had,  after  carrying 
on  this  retail  business  from  January  1846  to  August  1849,  disposed  of  it  and  the 
stock  and  implements  of  trade  to  a  Mr.  W.  R.  Carter  for  £290,  17s.  9d.,  secured  by 
three  bills  of  exchange.  That  the  bankrupt  thereupon  commenced  business  as  a 
wholesale  wine  merchant ;  that  during  the  twelve  months  next  preceding  his  bank- 
ruptcy he  had  borrowed  various  sums  to  the  amount  of  £604.3,  8s.  8d.,  by  pledging 
goods;  and  that,  previously  to  the  9th  June  1851,  he  had  been  in  the  habit  of 
obtaining  advances  upon  the  deposit  of  wines  purchased  by  him  to  a  considerable 
amount;  that,  between  the  30th  July  1851  and  the  24th  May  1852,  he  had  lost  (on 
about  [503]  fifty-five  transactions)  £.5303,  Os.  Id.  ;  that,  as  far  as  could  be  discovered, 
most  of  the  goods  upon  which  these  losses  arose  were  purchased  by  the  bankrupt 
upon  credit,  and  were  pledged  by  him  on  or  subsequently  to  his  obtaining  advances 
thereon  ;  that,  at  the  time  of  the  bankruptcy,  goods  purchased  for  £1303,  14s.  4d. 
were  deposited  with  a  Mr.  Norris  for  advances  to  the  amount  of  £680,  10s.,  and 
being  afterwards  sold  by  public  auction  realized  little  more  than  the  advances  ;  that, 
at  the  hearing  of  the  bankrupt's  application  for  the  certificate  before  the  Commis- 
sioner, it  was  stated  and  not  denied  by  the  bankrupt  that  he  frequently  pledged  the 
warrants,  for  wine  purchased  by  him  on  credit,  immediately  after  he  had  received 
them. 

The  bankrupt,  in  reply,  deposed  that  his  conduct  had  not  arisen  from  fraudulent  or 
dishonest  motives,  and  that  he  did  not  know  when  he  pledged  the  wines  or  spirits  which 
he  had  purchased  upon  credit  that  he  should  be  unable  to  redeem  them,  but  hoped  to  be 
enabled  to  retrieve  his  position  and  pay  for  the  goods ;  that  the  earlier  sales  of  wines 
by  auction  were  not  occasioned  by  his  inability  to  redeem  them.  He  admitted,  how- 
ever, that  some  wine  was  subsequently  sacrificed  at  public  sale  by  the  brokers,  in  eon- 
sequence  of  his  being  unable  to  redeem  it ;  and  he  believed  that  most  of  his  creditors 
were  well  aware  of  the  same,  and  that  the  circumstance  was  frequently  mentioned 
in  conversation  between  his  creditors  and  himself ;  and  he  deposed  that  he  had  not 
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had  the  slightest  difficulty  in  purchasing  wine  to  any  extent,  but  was  continually 
pressed  l>y  persons  in  the  trade  to  purchase  large  quantities  of  wine  upon  credit. 

Mr.  Bacon  and  Mr.  Baggallay,  in  support  of  the  appeal,  contended  that,  although 
the  conduct  of  the  bankrupt  was  highly  blameable,  he  had  committed  no  [504] 
offence  within  the  meaning  of  the  SoGth  section  of  the  Bankrupt  Law  Consolidation 
Act ;  and  that,  considering  his  youth  and  the  reckless  way  in  which  he  had  been 
tru.sted,  a  less  severe  sentence  than  that  which  had  been  pronounced  would  satisfy 
the  justice  of  the  case. 

The  Lord  Justice  Knuiht  Bruce  referred  to  Ex  jwrfr  Martyn  (2  De  G.  M.  & 
G.  22.5). 

Mr.  Swanston  and  Mr.  Bagley,  for  the  as.signees,  referred  to  Be  HoUhouse  (1  De 
G.  M.  &  G.  237). 

Mr.  Baggallay  replied. 

The  Lord  Justice  Knkjht  Bruce.  The  conduct  of  the  bankrupt  has  been  with 
great  propriety  admitted  by  his  counsel  to  have  been,  in  several  respects,  of  a  blame- 
able  description.  The  case,  however,  to  say  nothing  of  the  great  difference  in  point 
of  age  between  Holthouse  and  the  present  Petitioner,  is  not  one  which,  in  our  opinion, 
deserves  to  be  visited  to  the  same  extent  or  in  the  same  manner  as  that  of  Holthouse  ; 
a  case  in  the  decision  of  which  I  concurred,  and  which  I  still  think  rightly 
decided. 

A  question  had  been  raised,  whether  we  are  to  apply  here  the  256th  section  of 
the  Bankrupt  Law  Consolidation  Act,  as  to  which  we  must  recollect  that  it  contains 
the  word  "  offences,"  and  that  there  is  absent  from  the  Act — whether  intentionally 
or  unintentionally — the  provision  to  be  found  elsewhere  as  to  construing  the  law 
beneficially  for  creditors.  At  least  so  I  believe.  Having  regard  to  these  considera- 
tions, I  think  that  the  256th  section  must  receive  rather  a  .strict  than  a  large  con- 
struction, and  I  am  of  opinion  that,  though  there  may  have  been  and  probably  was 
impropriety  in  the  conduct  of  the  bankrupt  with  respect  to  Mr.  Carter's  [505]  debt, 
and  perhaps  some  others,  there  has  not  been  proved  a  contracting  of  a  debt  "  by  any 
manner  of  fraud  or  false  pretence  "  within  the  meaning  of  the  256th  section  ;  and  I 
believe  that  there  is  no  .suggestion  of  any  other  ground  for  the  application  of  that 
section.  The  consequence  is,  that  the  case  falls  within  the  general  discretion  given 
by  the  Act  of  Parliament. 

AVe  have  here  the  case  of  a  very  young  man  commencing  business  as  a  wine 
merchant  without  capital,  and  probably  known  by  the  creditors  to  be  without  capital ; 
not  brought  up,  and  probably  known  by  the  creditors  not  to  have  been  brought  up, 
to  the  business  of  a  wine  merchant ;  who  has  acted  carelessly,  rashly,  and  imprudently 
in  several  respects,  and  particularly  has  acted  so  in  buying  goods  and  pledging  them 
very  soon  afterwards.  I  am  not  satisfied,  however,  from  the  evidence,  that  it  would 
be  right  to  impute  to  him  that  he  ever  at  anj'  time  bought  goods  with  the  mere  view 
or  for  the  mere  purpose  of  pledging  them,  or  for  any  dishonest  purpose.  His  books 
have  been  kept  regularly,  and  I  am  not  aware  of  any  instance  of  an  untruth  uttered 
by  him.  To  this  I  have  to  add,  that,  being  a  married  man  with  two  children,  his 
expenses  throughout  the  whole  period  under  our  review  have  been  kept  within  the 
bounds  of  moderation  and  economy.  No  instance  has  been  shewn  of  vanity,  ostentation, 
or  selfish  expenditure.  Taking  all  these  circumstances  together  into  consideration,  and 
exercising,  as  I  am  bound  to  do,  the  best  judgment  that  I  can,  my  impression,  speak- 
ing with  great  deference  to  the  learned  Commissioner  before  whom  the  case  has  been, 
is  that  a  milder  decision  will  .satisfy  the  demands  of  ju.stico,  both  with  regard  to  the 
particular  instance  and  on  the  general  ground  of  the  interests  of  society,  which  are 
certaiidy  not  to  be  omitted  from  consideration  in  questions  of  this  decription. 

[506]  Taking  all  the  facts  together,  I  am  disposed  to  say — and  in  that  I  believe  I 
have  the  concurrence  of  my  learned  brother — that  the  demands  of  justice  will  be 
satisfied  by  suspending  the  bankrupt's  certificate  for  two  years  from  the  14th  of  June 
last,  the  date  of  the  petition  of  adjudication,  and  directing  that  when  granted  it  shall 
be  of  the  third  class,  and  that  the  bankrupt  shall  be  deprived  of  protection  for  six 
months  from  this  date,  but  not  afterwards. 

The  Lord  Justice  Turner.  I  agree  entirely  with  what  has  been  said  by  my 
learned  brother.  The  statute  has  in  certain  cases  rendered  it  obligatory  upon  the 
Court  either  to  refuse  or  suspend  the  certificate  of  a  bankrupt  for  certain  offences 
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enumerated  in  the  256th  section.  This  case,  however,  does  not,  in  my  opinion,  fall 
within  the  range  of  that  section.  Had  it  done  so  I  should,  I  confess,  still  have 
entertained  considerable  doubt  whether  the  punishment  awarded  by  the  learned 
Commissioner  against  the  bankrupt  has  not  gone  too  far;  for  if  the  Court,  in  cases  of  this 
description,  where  one  only  of  the  otlonces  enumerated  has  been  committed,  is  bound 
to  inflict  the  extreme  penalty,  I  know  not  what  is  to  be  done  where  every  one 
of  the  ofl'ences  has  been  committed.  I  think  the  Legislature  intended  to  intrust 
the  Court  with  a  reasonable  discretion  to  see  which  and  how  many  of  the  offences 
have  been  committed,  and  what  mitigatory  circumstances  there  are  to  induce  it  to 
diminish  the  punishment  which  the  statute  has  awarded. 

Looking  at  the  circumstances  of  this  case,  beyond  all  doubt  I  am  bound  to  say 
that  the  conduct  of  the  bankrupt  has  been  blameable  in  the  highest  degree.  No  one 
can  justify  the  conduct  of  a  trader  who  buys  goods  and  pledges  them  the  next  day  to 
raise  money  to  carry  [507]  on  his  business — a  course  which  must  be  destructive  and 
ruinous.  But,  on  the  other  hand,  on  examination  of  the  accounts  of  the  bankrupt,  I 
find  that  the  pressure  upon  him  commenced  in  April  1852,  and  that  the  transactions 
in  question,  although  in  some  degree  occurring  before  April  1852,  did  not  take  place 
to  any  great  extent  till  that  time.  I  find  that  his  books  have  been  regularly  kept, 
though  it  is  admitted  he  did  not  balance  them  regularly.  I  find  that  his  private 
expenses  did  not  exceed  £250  a  year  ;  and  I  find  it  stated  in  his  affidavit,  and  not 
denied  by  the  Respondent,  that  for  the  last  three  years  he  has  not  been  seeking  to 
purchase  goods  from  his  creditors  for  the  purpose  of  raising  money  ;  but  that  the 
creditors,  as  they  are  far  too  much  in  the  habit  of  doing,  have  pressed  on  the 
bankrupt  the  purchase  of  their  goods.  All  these  circumstances  are  deserving  of  great 
consideration,  even  if  the  case  were  within  the  256th  section  of  the  statute.  In  my 
opinion  it  does  not  fall  within  that  section,  and  under  the  198th  section  the  Court  is 
bound  to  take  all  these  circumstances  into  consideration.  Having  regard  to  all  the 
circumstances  which  I  have  mentioned,  I  think  the  sentence  which  my  learned 
brother  has  mentioned  is  better  adapted  to  meet  the  justice  of  the  case  than  that  of 
the  learned  Commissioner. 


[508]   Ex  parte  John  Sewell.    In  the  Matter  of  William  Shaw,  a  Bankrupt.    Before 
the  Lords  Justices.     Feh.  24,  1853. 

After  the  senior  Commissioner  of  the  Court  of  Bankruptcy  had  tran.sacted  all  the 
business  before  him,  and  left  the  Court  for  the  day,  one  of  the  other  Commissioners 
made  an  order  for  the  transfer  of  a  petition  for  adjudication  from  a  district  Court 
to  London.  On  the  matter  being  brought  before  the  senior  Commissioner,  he 
ordered  the  petition  to  be  transferred  to  the  district  Court,  considering  that  his 
absence  had  not  been  "  unavoidable  "  within  the  20th  section,  and  that  therefore 
the  other  Commis.sioner  had  no  jurisdiction. 

Held,  on  appeal : 

First,  that  the  absence  of  the  senior  Commissioner  must  be  considered  to  have  been 
unavoidable. 

Secondly,  that  the  senior  Commissioner  had  no  power  to  reverse  the  order  for 
transfer. 

Thirdly,  that,  as  the  great  majority  of  the  creditors  in  number  and  value  resided  in 
the  London  district,  the  order  of  transfer  was  right  upon  the  merits. 

This  was  a  motion  by  way  of  appeal  from  an  order  made  by  the  senior  Commis- 
sioner (Mr.  Evans)  directing  that  a  petition  for  adjudication  with  the  proceedings 
thereunder,  and  the  further  prosecution  thereof,  should  be  transferred  to  and  remain 
in  the  Court  of  Bankruptcy  for  the  Leeds  district,  and  that  the  bankrupt's  costs  of, 
and  occasioned  by,  the  application  to  the  senior  Commissioner  should  be  paid  out  of 
the  estate. 

The  bankrupt  carried  on  business,  as  a  bookseller,  stationer,  toyman,  and 
dealer  in  musical  instruments,  music,  and  fancy  articles,  in  High  Street,  in  the  City 
of  Lincoln. 

On  the  1st  of  January  1853  he  filed  a  petition  for  adjudication  to  the  Court  for 
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the  Leeds  district,  in  which  Lincohi  is  situated,  and  was  found  a  bankrupt  by  that 
Court  on  the  same  day. 

At  a  meeting  for  the  choice  of  assignees,  held  at  Hull  on  the  26th  of  January, 
the  Appellant,  Mr.  Sewell,  was  chosen  creditors'  assignee ;  but  the  registrar,  who  was 
sitting  for  the  Commissioner,  refused  to  confirm  the  choice,  assigning  as  a  reason  that 
Mr.  Sewell  did  not  [509]  reside  within  the  Leeds  district,  and  the  choice  was 
adjourned. 

On  the  28th  of  January  1853  Mr.  Sewell,  under  the  20th  and  90th  sections  of  the 
Bankruptcy  Law  Consolidation  Act,  1849,(1)  applied  to  Mr.  Commissioner  Fane, 
after  the  senior  Commissioner  had  left  the  Court  for  the  day,  for  an  order  to  change 
the  venue  of  the  bankruptcy  to  London.  In  support  of  the  application,  he  made  an 
affidavit  stating  that  the  bankrupt  was  indebted  to  him  in  £440,  2s.  6d.  on  the  balance 
of  account  for  goods  sold  and  delivered  ;  that  the  bankrupt  had  sent  him  a  list  of 
his  debts  amounting  to  about  £1800,  which  were  all  under  £100  except  Mr.  Sewell's ; 
that  there  were  no  creditors  of  the  bankrupt's  residing  at  Lincoln,  except  a  few  small 
tradesmen,  whose  debts  did  not  as  to  any  one  of  them  exceed  £5,  and  in  the  aggre- 
gate did  not  exceed  £25  ;  that  the  greater  portion  of  the  property  of  the  bankrupt 
consisted  of  stock-in-trade,  which  for  the  most  part  was  supplied  to  the  bankrupt  by 
the  London  creditors;  [510]  and  that  to  sell  the  stock  in  the  most  advantageous 
manner  would  require  such  judgment  and  knowledge,  in  giving  the  neces.sary  directions, 
as  was  only  possessed  by  persons  in  the  trade. 

Consents  to  the  application  were  produced,  signed  by  creditors  whose  debts 
amounted  to  £1038. 

Mr.  Commissioner  Fane  thereupon  ordered,  that  the  petition  for  adjudication, 
and  all  proceedings  thereunder,  be  taken  off  the  file  of  Her  Majesty's  Court  of  Bank- 
ruptcy for  the  Leeds  district,  and  transmitted  and  removed  to  Her  Majesty's  Court 
of  Bankruptcy  in  London,  and  be  there  filed  and  further  prosecuted.  And  it  was 
further  ordered,  that  the  bankrupt  should  be  paid  out  of  the  estate  his  reasonable 
expenses  in  travelling  and  attending  in  London,  under  the  petition.  And  it  was 
ordered  that  the  appointment  of  Mr.  Theophilus  Carrick,  as  official  assignee  at  Leeds 
of  the  bankrupt's  estate,  should  be  annulled,  and  that  he  was  thereby  removed  from 
being  such  ofhcial  assignee.  And  it  was  ordered  that  one  of  the  official  assignees  of 
the  Court  of  Bankruptcy  in  London  be  appointed  official  assignee  of  the  estate  of  the 
bankrupt  in  the  place  of  Mr.  Theophilus  Carrick,  thereby  removed.  And  it  was 
ordered  that  Mr.  Theophilus  Carrick  should  audit  his  accounts  under  the  petition 
before  the  Commissioner  of  Her  Majesty's  Court  of  Bankruptcy  for  the  Leeds  district, 
before  whom  the  petition  had  theretofore  been  prosecuted,  and  pay  any  balance  which 
might  be  found  in  his  hands  to  the  official  assignee  to  be  appointed  in  London.  And 
it  was  ordered,  that  the  costs  of  John  Sewell,  of  and  occasioned  by  that  application, 
should  be  paid  out  of  the  estate  of  the  bankrupt  to  his  solicitor. 

On  the  11th  of  February  an  application  was  made  to  [511]  the  senior  Com- 
missioner, upon  notice  to  Mr.  Sewell,  to  retransfer  the  proceedings  to  Leeds,  and 
the  senior  Commissioner  then  made  the  order  now  under  appeal. 

Mr.  Russell  and  Mr.  Sturgeon,  in  support  of  the  appeal.  The  absence  of  the 
senior  Commissioner  must  be  taken  to  have  been  unavoidable,  and  therefore  Mr. 
Commissioner  Fane's  order  was  correctly  made  in  point  of  jurisdiction,  and  the  senior 
Commissioner  had  no  jurisdiction  to  disturb  it.  The  order  now  appealed  from  is 
consequently  wrong,  and  must  be  discharged,  independently  of  the  merits  of  the  case. 
The  merits,  however,  are  also  altogether  on  the  side  of  the  order  made  by  Mr.  Fane. 
The  prosecution  of  the  bankruptcy  at  Hull  is  convenient  to  no  one  except  the  official 
assignee,  who  is  really  the  Respondent  in  this  case.  By  far  the  greater  portion  of 
the  creditors,  as  well  as  the  witnesses  of  the  transactions  leading  to  the  bankruptcy, 
reside  in  London  and  Birmingham,  the  bankrupt  resides  at  Lincoln,  and  the  Com- 
missioner himself  at  Leeds.  Why  all  these  individuals  are  to  be  taken  away  to  a 
distant  place  like  Hull,  in  which  no  one  concerned  in  the  investigation  resides,  and 
which  cannot  be  reached  by  any  of  the  persons  whose  attendance  will  be  requisite 
without  inconvenience,  no  one  has  yet  explained. 

Mr.  Swanston  and  Mr.  Cooke,  for  the  bankrupt.  As  to  the  question  of  juris- 
diction, the  Legislature  could  not  have  intended  by  the  expression  "  unavoidable 
absence  "  any  absence  whatever.     The  argument  for  the  Respondents  would  strike 


3DEG.M.  &G.612.  EX    PARTE   SEWELL  201 

the  word  unavoidable  out  of  the  Act.  The  circumstance  that  a  majority  of  the 
creditois  and  of  the  witnesses  reside  out  of  the  district  has  never  l)eeii  held  sufficient 
to  induce  the  Court  to  change  [512]  the  venue.  A  grave  and  preponderating  reason 
must  be  shewn,  together  with  the  absence  of  injury  to  the  bankrupt :  A'x  parte 
Mitchell  (3  M.  D.  &  De  G.  397). 

Mr.  iJacon,  for  the  official  assignee.  The  arguments  of  the  Appellants  as  to  the 
merits  would  apply  to  every  Lincoln  bankruptcy,  and  are  in  fact  directed  against 
the  wisdom  of  the  general  order  directing  such  bankruptcies  to  be  prosecuted  at 
Hull. 

Fell.  24.  Thk  Lord  Justice  Kni(;ht  Bruce.  The  question  in  this  case  (which 
has  occupied  one-third  of  a  judicial  day)  arises  under  the  bankruptcy  of  a  shopkeeper 
in  Lincoln,  who  traded  as  a  stationer,  a  dealer  in  musical  instruments  and  music,  and 
a  toyman.  He  made  himself  a  bankrupt  at  Lincoln,  which  is  in  the  Leeds  district, 
and  accordingly  it  was,  I  suppose,  necessary  that  the  bankruptcj'  should  be  opened, 
in  the  first  instance  at  least,  within  that  district,  and  that  the  business  of  the 
administration  of  the  bankruptcy,  at  least  in  the  first  instance,  should  be  carried  on 
at  Leeds  or  Hull,  each  in  a  ditterent  county  from  Lincoln,  and  each  at  a  considerable 
distance  from  it.  It  appears,  however,  that  the  great  bulk  of  the  bankrupt's  creditors, 
I  think  more  than  three-fourths  in  amount,  resided  in  London  and  Birmingham.  It 
appears,  also,  that  the  majority  in  value  of  the  bankrupt's  creditors  were  desirous  that 
the  operations  in  the  bankruptcy  should  be  carried  on  in  London ;  and,  considering 
the  position  of  Hull  with  reference  as  well  to  Birmingham  and  London  as  to  Lincoln, 
and  the  position  of  Birmingham  and  Lincoln  with  reference  to  London,  I  have  no 
doubt  whatever,  after  having  heard  all  that  has  been  urged  in  respect  of  the  merits 
of  the  case  (if  "  merits  "  is  a  proper  term  to  use),  that  the  interests  of  the  creditors 
generally,  and  the  [513]  interests  of  justice,  so  far  as  there  is  any  difference  in  the 
terms,  will  be  best  consulted  by  having  the  operations  in  the  bankruptcy  carried  on 
in  London,  rather  than  at  Hull  ;  and  that  there  is  a  grave  and  preponderating  case 
requiring  the  Court  to  interpose  for  the  purpose.  That  view  renders  it  necessary  to 
consider  the  question  of  jurisdiction,  there  being  no  doubt  upon  the  merits;  with 
respect  to  the  question  of  jurisdiction,  my  impression  is,  that  the  order  made  by  the 
senior  Commissioner,  on  the  11th  instant,  at  variance  as  it  was  intended  to  be  and  is 
with  the  order  made  by  another  learned  Commissioner,  Mr.  Fane,  was  an  order  with- 
out jurisdiction  ;  an  opinion  which  I  give  independently  of  any  question  whethei-  the 
order  of  Mr.  Commissioner  Fane  was  or  was  not  strictly  regular.  Into  that  latter 
question  of  strict  regularity  I  decline  to  enter,  thinking  it  entirely  unnecessary  to  do 
so.  I  think,  and,  as  I  believe,  my  learned  brother  thinks,  that  on  the  merits  and 
substantiallj',  the  order  of  Mr.  Commissioner  Fane  was  entirely  right,  and  that  the 
terms  of  that  order  ought  to  regulate  the  course  now  to  be  adopted.  We  think,  also, 
that  the  choice  of  Mr.  Sewell  as  assignee  should  stand,  but  entirely  without  prejudice 
to  the  discretion  of  the  London  Commissioner,  before  whom  this  case  shall  come,  to 
direct  a  new  choice  if  he  shall  think  fit.  With  regard  to  the  costs  of  the  present 
application,  the  Appellant's  costs  should,  as  we  conceive,  come  out  of  the  estate.  We 
consider  that  costs  not  exceeding  ,£10  should  be  allowed  to  the  bankrupt;  and  that 
costs  also  of  this  application  not  exceeding  £10  .should  be  allowed  to  the  official 
assignee  of  Leeds.  We  are  of  opinion  that  the  costs  of  the  application  to  Mr. 
Commissioner  Evans,  which  produced  the  order  of  11th  February,  should  be  borne 
thus  : — that  Mr.  Sewell  should  have  his  out  of  the  estate,  and  that  the  bankrupt 
should  not  be  allowed  any. 

[514]  The  Lord  Justice  Turner.  The  case  involves  two  questions ;  one  of 
jurisdiction,  the  other  that  of  expediency.  As  to  the  former,  the  state  of  the  case  is 
this  : — An  order  was  made  by  Mr.  Commissioner  Fane  after  the  senior  Commissioner 
had  left  the  Court  for  the  day,  transferring  the  proceedings  to  London.  Subse- 
quently application  was  made  to  Mr.  Commissioner  Evans,  the  senior  Commissioner, 
to  take  back  the  proceedings  from  London  to  Hull.  Now  the  section  provides — 
[His  Lordship  read  it.]  I  am  of  opinion,  on  the  question  of  jurisdiction,  that,  as  the 
senior  Commissioner  was  not  in  Court  when  the  order  in  question  was  applied  for, 
but  having  performed  his  functions  for  the  day  had  left  the  Court,  he  must  be  con- 
sidered as  having  been  "unavoidably  absent"  within  the  meaning  of  the  20th  section 
of  the  statute,  and  consequently  that  it  was  in  the  power  of  Mr.  Commissioner  Fane 
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to  make  the  order  which  he  did,  and  that  the  order  afterwards  made  by  Mr.  Com- 
missioner Evans  to  take  back  the  proceedings  to  Hull  was  an  order  ultra  rires,  while 
the  order  of  Mr.  Commissioner  Fane  remained  undischarged.  With  reference  to  the 
question  of  expediency,  I  think  it  plain  that  it  will  be  for  the  convenience  and  benefit 
of  the  great  majority  "of  the  creditors  that  the  proceedings  in  this  bankruptcy  .should 
be  prosecuted  in  London.  In  my  opinion,  therefore,  the  order  of  the  11th  instant  is 
■wrong,  both  upon  the  merits  and"  on  the  ground  of  want  of  jurisdiction. 

( 1 )  Sect.  20.  "  Any  of  the  Commissioners  acting  in  London  may,  during  Vacation, 
<ir  during  the  illness  or  unavoidable  absence  of  the  senior  Commissioner,  exercise  and 
perform  the  duties  imposed  upon  the  senior  Commissioner  by  this  Act." 

Sect.  90.  "The  senior  Commissioner  shall  have  power,  whenever  he  may  deem  it 
expedient,  to  order  any  petition  against  or  by  any  trader  to  be  prosecuted  in  any 
district,  with  or  without  reference  to  the  district  in  which  the  trader  shall  have 
resided  or  carried  on  business,  or  to  consolidate  the  proceedings,  or  any  part  thereof, 
under  two  or  more  petitions  for  adjudication  of  bankruptcy,  or  to  impound  any 
petition  for  adjudication  of  bankruptcy,  and  the  proceedings  thereunder,  or  any  part 
thereof,  upon  such  terms  as  the  senior  Commissioner  shall  think  fit,  or  to  transfer 
any  petition  for  adjudication  of  bankruptcy,  and  the  proceedings  thereunder,  and  the 
prosecution,  or  the  further  prosecution  thereof,  from  the  Court  in  any  one  district  to 
the  Court  in  any  other  district." 

[515]    .£'■  parte  Jo.sEPH  BoYLE  and  Charles  Boyle,  In  the  Matter  of  Samuel 
Boyle,  a  Bankrupt.     Before  the  Lords  Justices.     March  21,  22,  1853. 

Two  creditors  had  entered  up  judgment  against  a  trader  on  a  warrant  of  attorney, 
but  had  not  registered  it  according  to  the  1  &  2  Vict.  c.  110.  They  attended' a 
meeting  for  investigating  the  affairs  of  the  debtor,  and  were  there  informed  by  a 
solicitor,  who  attended  on  behalf  of  the  general  creditors,  that  he  had  in  his  pocket 
the  means  of  preventing  them  from  obtaining  any  preference.  The  solicitor  had 
with  him  at  the  time  a  declaration  of  insolvency  which  he  had  previously  obtained 
from  the  trader.  Having  made  the  above  statement,  he  inquired  (as  he  deposed) 
of  the  judgment  creditors  whether  they  intended  to  seek  any  preference  by  means 
of  their  judgment,  and  received  an  answer  from  them  in  the  negative,  but  he 
purposely  abstained  from  mentioning  registration.  On  the  investigation  taking 
place  it  had  appeared  that  the  trader  had  freehold  property  of  considerable  value, 
and  the  further  investigation  was  adjourned  to  an  appointed  day.  The  solicitor 
forbore  to  file  the  declaration  of  insolvency,  but  the  judgment  creditors  registered 
their  judgment  a  few  days  after  that  of  the  meeting.  On  the  trader  becoming 
bankrupt  some  months  afterwards  :  Held, 

1.  That  the  judgment  creditors  had  not  precluded  themselves  from  registering  their 
judgment,  and  that  the  promise  made  by  them  (if  any)  was  mulum  pactum,  and  one 
into  which  they  had  been  drawn,  and  not  a  representation  acted  upon  by  another 
party  by  which  they  were  equally  bound. 

2.  That  the  general  creditors  having  allowed  so  long  a  time  to  pass  without  taking  any 
step  to  set  aside  the  proceeding  could  not  resist  the  priority  thereby  obtained. 

3.  That  since  the  passing  of  the  Bankrupt  Law  Consolidation  Act,  the  law  as  laid 
down  in  Re  Perrin  (2  Drury  &  Warren,  147)  is  inapplicable,  and  that  a  registered 
judgment,  although  entered  up  on  a  warrant  of  attorney,  and  although  not  followed 
by  execution,  now  constitutes  a  valid  lien  on  the  lands  of  a  bankrupt  after  the 
lapse  of  a  year  from  the  time  when  it  was  entered  up. 

This  was  an  appeal  from  the  dismissal  by  Mr.  Commissioner  Balguy  of  the 
-Vppellant's  petition  claiming  a  lien  upon  the  proceeds  of  certain  freehold  heredita- 
ments of  the  bankrupt  at  Fenton  in  StaflFord.shire,  under  the  1  &  2  Vict.  c.  110, 
s.  13,(1)  in  respect  of  a  judg-[516]-ment  debt,  and  praying  for  the  usual  order  in  the 
case  of  an  equitable  mortgage. 

The  bankrupt  up  to  the  year  1847  carried  on  business  as  an  earthenware  manu- 
facturer at  Fenton,  in  eo-[517]-partnership  with  George  Eugene  Mayer  and  Robert 
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Brown.  The  partnership  was  in  that  year  dissolved,  and  the  bankrupt  took  to  the 
•concern.  The  business  had  formerly  belonged  to  the  father  of  the  bankrupt,  and  at  the 
time  of  the  dissolution  there  was  owing  from  the  bankrupt  to  his  brothers  Joseph  Boyle 
and  Charles  Boyle,  the  present  Appellants,  as  trustees  under  the  father's  will  the  sum  of 
£8600.  To  secure  the  payment  of  this  sum  by  instalments,  the  bankrupt  gave  the 
Appellants  a  warrant  of  attorney  dated  the  24th  of  April  1848,  on  which  judgment 
was  entered  up  on  the  27th  April  1848.  Default  having  been  made  in  payment  of 
the  instalments,  the  bankrupt  received  in  1851  several  letters  from  the  Appellants, 
complaining  of  the  non-payment,  and  threatening  that  unless  the  money  were  paid 
they  would  issue  execution. 

On  the  2d  of  February  1852  Mr.  Ward,  a  solicitor  of  Newcastle,  was  consulted 
by  creditors  of  the  bankrupt,  whose  debts  amounted  to  £3000,  and  had  their 
instructions  to  make  a  full  investigation  into  the  bankrupt's  affairs,  and  ascertain  his 
true  position  and  prospects.  He  accordingly  came  to  London  on  the  6th  of  February 
1852,  and  having  ascertained  that  the  Appellants  had  not  registered  their  judgment, 
he  obtained  a  declaration  of  insolvency  from  the  bankrupt  as  a  preparatory  step. 

On  the  9th  of  February  Mr.  Ward  again  came  to  London,  and  on  the  10th  of 
February  1852,  Mr.  Ward,  the  bankrupt,  the  Appellants,  and  Messrs.  Mayer  and 
Brown,  who  were  creditors  of  the  bankrupt,  met  by  appointment  at  Bacon's  Hotel  in 
'Great  Queen  Street,  Lincoln's  Inn  Fields.  Soon  after  they  had  assembled  Mr.  Ward 
asked  the  liankrupt  to  retire,  and  when  he  had  done  so,  Mr.  Ward  told  the  Appellants, 
one  of  whom  (Mr.  Charles  [518]  Boyle)  was  in  practice  as  a  solicitor,  that  a  partial 
inquiry  had  been  made  into  the  bankrupt's  affairs,  which  appeared  to  be  in  a  critical 
position.  Mr.  Ward  then  asked  the  Appellants  whether  they  would  assist  in  making 
a  thorough  investigation  into  the  state  of  the  bankrupt's  affairs,  and  upon  their 
assenting  to  this  course,  Mr.  Ward  said  that  before  he  proceeded  any  further  he 
should  require  an  assurance  from  the  Appellants  that  they  would  not  seek  to  obtain 
any  preference  by  virtue  of  their  judgment.  He  pointed  to  his  pocket  in  which  he 
had  the  declaration  of  insolvency,  and  said  he  had  there  the  means  of  preventing  them 
obtaining  any  preference,  but  should  not  say  what  they  were;  but  he  added,  "Mr. 
■Charles  Boyle  knows."  To  this  the  Appellant  Joseph  Boyle  replied,  "Certainly  not; 
we  should  never  think  of  doing  so  under  such  circumstances  as  these."  Mr.  Ward 
then  said,  "What  do  you  say,  Mr.  Charles?"  Charles  Boyle  replied,  "Certainly  not." 
The  bankrupt  was  then  called  into  the  room,  and  a  full  inquiry  was  made  into  the 
nature  and  extent  of  his  debts  and  liabilities,  and  also  of  his  assets ;  and  the 
Appellants  then  learned  for  the  first  time  that  the  bankrupt  was  entitled  to  freehold 
lands  of  the  value  of  £2000,  which  were  wholly  unencumbered,  besides  other  lands 
which  were  subject  to  mortgages.  At  the  conclusion  of  the  investigation  another 
meeting  was  appointed  for  the  9th  of  March. 

The  account  which  the  Appellants  gave  of  this  meeting  only  differed  from  that  of 
the  Respondent  as  to  the  words  of  Mr.  Ward's  question,  which  the  Appellants  stated 
were  not  generally  whether  they  would  take  any  preference,  but  whether  they  would 
issue  execution.  Mr.  Ward  stated  in  his  affidavit  that  he  had  intentionally  abstained 
from  saying  anything  about  registration. 

On  the  13th  of  February  the  Appellants  registered  their  judgment. 

[519]  A  meeting  of  creditors  was  held  on  the  9th  of  March  as  it  had  lieen 
appointed,  and  certain  proposals  were  then  submitted  to  the  creditors.  At  this 
meeting  the  propriety  of  the  conduct  of  the  Appellants  in  registering  the  judgment 
after  the  assurances  which  they  had  given  on  the  10th  of  February  was  attacked,  and 
was  defended  by  the  Appellants.  No  arrangement  was  then  come  to.  Another 
meeting  was  subsequently  held,  but  without  any  result. 

In  the  early  part  of  May  the  bankrupt  filed  a  petition  in  the  Bankruptcy  Court 
under  the  arrangement  clauses  of  the  Bankrupt  Law  Consolidation  Act.  The  petition 
was  however  dismissed  by  the  Court,  and  upon  this  dismissal  as  an  act  of  bankruptcy, 
a  creditor  on  the  7th  of  June  1852  obtained  an  adjudication. 

The  Appellants  then  presented  the  petition  from  the  dismissal  of  which  they  now 
appealed. 

Mr.  Swanston  and  Mr.  T.  H.  Terrell,  for  the  Appellants.  The  Commissioner's 
decision  proceeded  upon  the  ground  that  the  Appellants  had  entered  into  an  engage- 
ment with  Mr.  Ward  not  to  register  their  judgment.     That,  however,  is  not  the 
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result  of  the  evidence.  Acconliiig  to  the  attidiivits  of  the  Appelhmts  the  engagement 
was  not  to  issue  execution,  and  Mr.  ^\'aid  states  that  registration  was  intentionally 
not  mentioned.  It  is  clear  that  the  Appellants  understood  execution  alone  to  have 
been  referred  to.  If  Mr.  Ward  required  them  to  stipulate  against  registration,  why 
did  he  not  at  once  state  that  there  was  considerable  real  estate  belonging  to  the 
bankrupt,  and  that  he  desired  the  Appellants  to  forego  the  priority  which  they  might 
obtain  by  registering  their  judgment.  But  even  supposing  any  engagement  to  have 
been  entered  into,  it  was  merely  nwhim  pactum,  [520]  and  could  not  have  been 
enforced,  nor  is  it  alleged  to  have  been  of  any  definite  kind.  Can  it  be  supposed 
that  the  Appellants  would  have  undertaken  generally  under  the  circumstances  not  to 
enforce  their  judgment? 

Mr.  Kolt  and  Mr.  De  Gex,  for  the  Kespondents.  The  petition  is  one  entitled  to  no 
favour,  for  it  is  an  application  to  a  jurisdiction  established  for  the  purpose  of  equal 
distribution  of  a  bankrupt's  assets  seeking  a  preference,  and  it  is  an  application  to  a 
Court  of  Equity  to  give  effect  to  a  proceeding  taken  in  breach  of  good  faith.  The 
Commissioner  rightly  thought  that  the  latter  circumstance  excluded  the  Appellant* 
from  the  assistance  of  the  Court.  It  was  not  necessary  that  there  should  be  a  formal 
agreement.  The  Appellants  represented  that  they  would  take  no  preference.  That 
representation  was,  as  they  knew,  acted  upon.  They,  or  one  of  them,  who  was  a 
solicitor,  knew  that  if  the  lepresentation  had  not  lieen  made,  Mr.  AA'ard  would  have 
instantly  filed  the  declaration  of  insolvency  which  he  had  in  his  pocket,  and  that  all 
possibility  of  priority  would  then  have  been  taken  away.  His  engagement  not  to  do 
so  prevented  the  contract  from  being  nuibim  -pactum,  for  he  had  precluded  himself 
from  acting ;  and  if  he  had  filed  the  declaration  after  obtaining  the  assurance  from 
the  Appellants,  and  an  adjudication  had  followed,  it  would  have  been  annulled  a.'^ 
fraudulent,  Ex  parte  Ilarcourt  (2  Eose,  203),  Ex  parte  Loive  (1  61.  &  J.  78).  Having 
obtained  his  forbearance  to  proceed  by  making  an  express  promise,  they  cannot  obtain 
the  assistance  of  this  Court  to  enable  them  to  profit  by  a  breach  of  faith.  Indeed  a 
Court  of  Equity  would  even  actively  interfere  to  restrain  such  a  proceeding.  Money  v. 
Jordan  (2  De  G.  M.  &  G.  318),  Hammersleij  v.  De  Bid  (12  CI.  &  F.  84) ;  but  we  only 
ask  the  Court  to  be  passive. 

[521]  There  is  moreover  at  least  considerable  doubt  whether  the  Appellants  are, 
independently  of  the  equities  of  the  case,  entitled  to  any  priority,  and  this  doubt  is. 
sufficient  to  induce  the  Court  to  refrain  from  interfering.  For  it  does  not  under  the 
jurisdiction  in  bankruptcy  make  an  order  giving  priority  upon  an  equitable  mortgagee's- 
petition  except  in  plain  cases,  but  leaves  the  Petitioner  to  enforce  his  claim  against 
the  assignees  by  the  ordinary  proceedings  in  Chancery. 

The  onlv  claim  which  the  Appellants  have  is  founded  upon  the  1  &  2  Vict.  c.  110, 
s.  13,  providing  that  a  judgment  entered  up  against  any  person  shall  operate  as  a 
charge  upon  all  lands  of  or  to  which  such  person  shall  at  the  time  of  entering  up  such 
judgment  be  seised,  possessed,  or  entitled  for  any  estate  or  interest,  and  that  every 
judgment  creditor  shall  have  the  same  remedies  in  a  Court  of  Equity  against  the- 
hereditaments  charged  by  the  Act,  as  if  the  person  against  whom  the  judgment  is 
entered  up  had  by  writing  under  his  hand  agreed  to  charge  the  same  with  the  amount 
of  the  judgment  debt  and  interest.  The  question  is  whether  this  enactment  was- 
intended  to  have  and  has  the  effect  of  altering  the  law  which  has  been  continued  ever 
since  the  9  James  I.  down  to  the  present  time  (6  Geo.  4,  c.  16,  s.  108  ;  12  &  13  Vict. 
c.  106,  s.  184),  and  which  provides  that  no  creditor,  having  security  for  his  debt, 
shall  receive  upon  any  such  security  more  than  a  rateable  part  of  such  debt  except 
in  respect  of  any  execution  served  and  levied,  or  any  mortgage  of  or  lien  upon  any 
part  of  the  property  of  the  bankrupt  before  the  date  of  the  commission,  fiat,  or  peti- 
tion for  adjudication.  If  the  Appellants  succeed,  this  will  be  the  first  case  since  the 
time  of  James  the  First  in  which  a  judgment  creditor  who  has  not  issued  execu-[522]- 
tion  has  been  allowed  priority  over  the  general  creditors.  Now  in  the  first  place  it 
would  be  very  singular  that  an  Act  which  is  designed  for  the  purpose  of  providing 
an  equal  distribution  of  the  effects  of  insolvents  (who  are  not  traders)  among  their 
creditors,  and  which  is  framed  upon  the  model  of  the  bankrupt  law,  should  be  intended 
thus  to  alter,  in  a  retrograde  direction,  one  of  the  most  salutary  provisions  of  th& 
bankrupt  law  for  effecting  equal  distribution  among  creditors,  and  more  especially 
that  this  intention  should,  if  it  existed,  not  have  been  declared.     Do,  then,  the  two 
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enactments  conflict  with  one  another'?  Is  the  provision  that  no  creditor  liaving 
security  for  this  debt  shall  receive  more  than  a  rateable  part  of  his  debt,  except  in 
respect  of  an  execution  levied  or  a  mortgage  or  lien,  inconsistent  with  the  provision, 
that  a  judgment  shall  constitute  a  lien  ?  Or  is  not  the  meaning  of  the  latter  pro- 
vision that  a  judgment  may  constitute  a  lien,  but  not  such  a  lien  as  to  be  within  the 
■exception  intended  in  the  Bankrupt  Act?  In  considering  this  question  it  must  be 
liorne  in  mind  that  the  1  &  2  Vict.  c.  110,  was  not  intended  to  affect  the  administra- 
tion of  assets  of  traders  under  the  bankrupt  law.  The  law  which  it  was  intended  to 
amend  and  reform  (and  which  much  needed  amendment  and  reformation)  was  that 
applicable  to  persons,  who  were  not  traders  and  who  had  never  been  completely 
drought  within  provisions  like  those  of  the  bankrupt  law,  but  who  might  be,  as  one 
of  your  Lordships  observed  in  another  case  {Tombs  v.  Bock,  2  Coll.  .503),  "at  once 
wealthy  and  insolvent."  It  is  with  reference  to  these  cases  that  its  provisions  are  to 
be  read.  They  ought  not,  in  fair  and  rational  construction,  to  be  used  to  disturb  and 
impair  another  branch  of  the  law  which  had  long  previously  been  rescued  from  such 
a  reproach.  Judgments  operated  as  a  general  lien  be-[523]-fore  the  1  &  2  Vict.  c. 
110,  and  yet  they  were  expressly  decided  not  to  fall  within  the  word  "lien"  in  the 
Bankrupt  Act:  Brace  v.  Duchess  of  MarJhorough  (2  P.  Wms.  491).  All  that  the  Act 
has  done  is  to  make  them  specific  liens,  but  it  has  not  said  that  it  has  thereby  brought 
them  within  the  exception.  The  proviso  that  the  charge  shall  not  operate  in  case  of 
bankruptcy  until  after  the  lapse  of  a  year  may  be  relied  upon  as  a  negative  pregnant ; 
but  it  is  sufficient  to  say  that  such  a  provision  would  be  required  in  a  conceivable 
state  of  circumstances,  viz.,  where  a  judgment  creditor  had  taken  the  land  in  execution 
as  in  Bull  v.  Faulkner  (1  De  G.  &  Sm.  68.5).  In  such  a  case  he  would  fall  within  the 
exception,  and  the  execution  would  give  effect  to  the  charge  in  all  such  cases  but  for 
this  proviso.  These  arguments  are  strongly  supported  by  the  observations  of  Lord 
St.  Leonards  in  Be  Perrin  (2  Dr.  <fc  War.  147).  It  is  true  that  the  judgment  in  that 
case  was  entered  up  upon  a  warrant  of  attorney,  and  that  the  present  Act  differs  from 
its  predecessor  (6  Geo.  4,  c.  16,  s.  108),  and  the  corresponding  Irish  Act  (6  Will.  4,  c. 
14,  s.  126),  in  the  omission  of  the  words  expressly  depriving  such  judgments  of  any 
effect  in  giving  priority.  But  the  reasoning  of  Lord  St.  Leonards  extends  beyond  the 
mere  facts  of  the  case  ;  his  Lordship  said,  "  The  Act  of  Victoria  (whether  wisely  or 
not  I  am  not  here  to  consider)  gave  a  great  increase  of  security  to  judgment  creditors 
beyond  what  they  had  previously  enjoyed  ;  but  it  does  not  profess  to  alter  generally 
the  relation  of  debtor  and  creditor  in  bankruptcy  ;  it  left  them  where  it  found  them  : 
it  contains  provisions  to  prevent  persons  catching  judgments  by  means  of  warrants 
of  attorney  ;  it  gives  judgment  creditors  more  extended  powers  than  before  ;  and  the 
22d  section  leaves  every  judgment  [524]  creditor  all  the  n'ghts  which  he  had 
previously  possessed  ;  but  can  it  be  said  to  have  relieved  those  rights  from  the 
restrictions,  subject  to  which  they  had  been  formerly  enjoyed?  Was  the  judgment 
creditor  intended  to  have  not  only  the  additional  rights,  but  also  the  abolition  of  all 
restrictions  upon  the  previous  rights  ?  I  am  bound  to  give  to  both  these  statutes  a 
sensible  construction  ;  and,  in  my  opinion,  the  true  view,  as  far  as  they  are  in  pari 
materia,  is  that  which  dovetails  the  enactments  of  one  with  the  other.  A  prior  statute 
may  operate  upon  a  sub.sequent  Act  of  Parliament,  without  express  words  ;  the 
Statute  of  Uses,  for  instance,  operates  upon  the  Statute  of  Wills,  although  the  former 
did  not  contemplate  devises ;  and  so  may  the  Statute  of  William  act  upon  that  of 
Victoria,  and  they  may  together  form  a  sensible  and  rational  .system  ;  and  I  see 
nothing  in  opposition  to  this  construction.  There  is  no  reason  why,  as  between  the 
judgment  creditor  and  the  other  creditors  in  bankruptcy  judgments  should  not  be 
considered  in  one  light,  and  as  between  the  creditors  themselves  where  there  is  no 
tankruptey,  in  another.  It  is  not  inconsistent,  to  give  to  judgment  creditors 
generally,  the  advantages  of  the  Statute  of  Victoria,  where  there  is  no  bankruptcy, 
and  yet  not  to  repeal  the  provisions  of  the  Statute  of  William  in  the  case  of  bank- 
ruptcy." And  in  a  second  judgment  after  a  second  argument  his  Lordship  thus 
expressed  himself: — "The  principle  upon  which  JJliitmore  v.  Bohertson  (8  M.  i*t  W. 
463)  was  decided  is,  that  the  later  Act  should  not  operate  beyond  its  immediate 
3)urpose  where  there  was  no  conflict  and  no  apparent  intention  to  repeal  the  former 
provision.  I  must  apply  the  same  principle  to  this  ca.se.  Now  here,  whilst  the 
judgment  was  a  general  lien,  and  would  bind  only  part  of  the  debtor's  property,  the 
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creditor,  where  the  judg  [525]-nient  was  on  a  warrant  of  attorney,  was  prohibited  by 
our  Bankrupt  Act  from  having  the  benefit  even  of  his  execution  (and  in  this  case 
there  was  not  any  execution)  unless  there  had  been  a  sale  before  the  act  of  bankruptcy. 
The  Act  of  3  &  4  Vict,  (this  is  the  Irish  Act,  corresponding  with  1  &  2  Vict.  c.  110) 
extends  every  judgment  as  a  charge  on  all  the  debtor's  property,  but  there  is  no 
reason  (unless  it  be  so  enacted)  why  that  which,  as  a  general  lien  was  subject  to  be 
cut  down  in  bankruptcy,  should  not  remain  subject  to  that  liability,  although  it  has 
become  a  specific  charge."  As  Lord  St.  Leonards  was  dealing  with  a  case  then  which 
fell  exactly  within  the  latter  woids  of  the  clause  of  the  Irish  Act  then  in  force  cor- 
responding with  the  108th  section  of  the  (J  Geo.  4,  e.  16,  denying  priority  to  judgments. 
entered  up  on  warrants  of  attorney,  it  was  not  necessary  for  him  to  consider  the 
earlier  part  of  the  clause  which  still  remains  in  force.  But  the  earlier  part  which 
provides  that  no  creditor  having  .security  shall  have  priority  except  in  respect  of 
execution  levied,  or  a  mortgage  or  lien,  is  equally  within  the  scope  of  his  observations, 
and  the  words  as  to  judgments  on  warrants  of  attorney  were  added  in  the  former 
Act  to  exclude  such  judgments  from  priority  even  when  followed  by  execution  levied,, 
and  not  to  give  priority  in  contradiction  to  the  earlier  words  to  other  judgments  not 
followed  by  execution.  We  submit,  therefore,  that  the  omission  in  the  present 
Bankrupt  Act  of  the  provision  as  to  judgments  upon  warrants  of  attorney  does  not 
exclude  the  application  of  the  reasoning  in  Ex  jx'i'te  Perrin,  and  that  the  1  &  2  Vict. 
c.  110,  s.  13,  did  not  give  a  preference  to  any  judgment  creditor  who  had  not  sued 
out  execution.  Is  its  eflect  altered  in  the  sense  of  giving  priority  by  the  omission  of 
a  few  words  in  the  present  Bankrupt  Act  relating  entirely  to  judgments  on  warrants 
of  attorney,  [526]  especially  when  such  an  alteration  is  completely  at  variance  with 
the  whole'object  of  the  Act?  If  the  Legislature  had  intended  to  alter  the  law  which 
had  denied  priority  to  judgment  creditors  who  had  not  sued  out  execution,  it  would 
not  have  done  so  merely  by  the  omission  of  a  clause  with  respect  to  judgments  of  one 
particular  kind.  If  judgments  are  alone  sufficient  to  give  priority,  why  should  execu- 
tion be  required  to  be  completed  by  seizure? 

There  is  one  more  point  on  which  alone  the  Commissioner's  judgment  may  if 
neee.s.sary  be  supported.  The  19th  section  of  the  1  &  2  Vict.  c.  110,  provides  that 
no  judgment  shall  by  virtue  of  that  Act  aflect  any  lands  as  to  creditors  unless  and 
until  it  is  registered.  Coupling  this  with  the  provision  of  the  13th  section,  which 
enacts  that  the  creditor  shall  not  proceed  to  obtain  the  benefit  of  the  charge  until 
after  the  expiration  of  one  year  from  the  time  of  entering  up  the  judgment,  can 
it  be  said  that  it  does  not  affect  lands  if  the  j^ear  is  held  to  begin  to  run  before  regis- 
tration ? 

Their  Lordships  only  required  to  hear  a  reply  as  to  that  part  of  the  argument  iu 
the  course  of  which  lie  Perrin  had  been  cited. 

Mr.  Swanston,  in  reply.  The  decision  in  Pie  Pemn  turned  entirely  on  the  provisioti 
that  no  creditor,  though  for  a  valuable  consideration,  who  should  sue  out  execution 
upon  any  judgment  obtained  by  default,  confession,  or  nil  iHcif,  should  avail  himself 
of  such  execution  to  the  prejudice  of  other  fair  creditors,  but  should  be  paid  rateably 
with  them.  This  provision  was  repealed  and  not  re-enacted  by  the  Bankrupt  Law 
Consolidation  Act,  an  alteration  in  the  law  which  entirely  destroys  the  argument  of 
the  Respondents'  counsel  and  the  applicability  of  Be  Perrin. 

[527]  The  Lord  Justice  Turner.  This  case  comes  before  us  on  appeal  from  the 
decision  of  the  Commissioner,  who  refused  to  make  an  order  upon  an  application 
by  judgment  creditors  claiming  as  equitable  mortgagees  to  have  an  account  take« 
and  their  security  realized.  The  judgment  was  obtained  on  the  27th  of  April  1848  ; 
it  was  not  registered  till  the  13th  of  February  1852,  and  in  the  meantime  a  meeting 
took  place  on  the  10th  of  February  18-52,  at  which  the  bankrupt  was  present,  the- 
persons  on  whose  behalf  the  judgment  had  been  entered  up  were  also  present,  as 
were  also  two  other  persons  creditors  of  the  bankrupt.  The  ground  upon  which  the- 
learned  Commissioner  refused  to  make  an  order  was  this  :  that  at  the  meeting  of  the 
10th  of  February  an  undertaking  was  given  on  the  part  of  the  present  Petitioners 
that  they  would  not  take  any  preference  nor  do  any  act  b}'  which  to  obtain  one. 
It  is  very  much  in  dispute  upon  the  affidavits,  whether  the  undertaking  which  was- 
given  was  not  simply  an  undertaking  that  they  would  not  issue  execution  upon  the 
judgment.     Of  course,  if  it  were  an  undertaking  to  do  no  act  by  which  to  olitairt 
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a  preference,  it  would  amount  to  an  undertaking  not  to  register  the  judgment,  by 
which  preference  would  be  obtained.  It  appears  to  me  that  there  are  three  grounds 
upon  which  this  order  ought  to  have  been  made,  apart  from  the  question  of  law  as 
to  the  ettect  of  the  judgment,  if  fairly  and  properly  registered. 

I  think  that  the  true  test  liy  which  to  try  the  question  as  to  the  effect  of  the 
alleged  undertaking,  is  by  considering  whether  upon  a  bill  filed  in  this  Court  for  the 
purpose  of  restraining  the  registration  of  the  judgment,  or  any  proceeding  upon  that 
registration,  or  to  make  void  the  registration,  if  made,  the  parties  with  whom  that 
undertaking  was  entered  into  could  or  could  not  have  succeeded.  I  take  that 
question  verj'  much  to  [528]  depend  upon  the  correlative  question  whether,  if  the 
judgment  creditors  had  on  their  part  filed  a  bill  in  this  Court  for  the  purpose  of 
restraining  Mr.  Ward's  clients  from  proceeding  upon  the  declaration  of  insolvency 
they  could  have  maintained  that  bill.  Now  it  seems  to  me  that  there  was  no 
undertaking  given  on  the  part  of  the  persons  who  represented  the  bankrupt  and 
the  general  creditors,  that  the  declaration  of  insolvency  which  had  been  signed,  and 
was  in  the  pocket  of  Mr.  Ward  at  the  time  of  the  meeting  of  the  9th  of  February, 
should  not  be  acted  upon  ;  and  I  take  it  that  in  the  absence  of  such  an  undertaking 
the  judgment  creditors  could  not  have  succeeded  in  an  application  to  restrain  proceed- 
ings in  bankruptcy  upon  the  declaration  of  insolvency.  If,  then,  on  the  one  hand 
the  judgment  creditors  could  not  have  succeeded  in  an  application  to  restrain  the 
proceedings  in  bankruptcy,  so  neither  on  the  other  hand  could  the  parties  who  hail 
the  declaration  of  insolvency  have  succeeded  in  an  application  to  restrain  the 
judgment  creditors  from  proceeding  with  the  registration.  That  is  the  first  ground 
upon  which  it  appears  to  me  that  the  order  ought  to  have  been  made. 

The  second  ground  is  this.  I  confess  that  it  appears  to  me,  upon  the  evidence, 
that  the  Appellants  were  in  fact  drawn  into  the  promise  not  to  register  their 
judgment,  if  any  promise  can  be  taken  to  have  been  made  by  them.  For  what  are 
the  facts  ?  Mr.  Ward  came  up  to  London  on  the  9th  of  February.  He  examined 
the  registry  for  the  purpose  of  seeing  whether  the  judgment  was  registered  and  found 
it  was  not  registered.  Then  the  meeting  took  place  on  the  10th  of  February.  He 
says  in  his  evidence  that  he  did  not  mention  the  registration  of  the  judgment,  and 
that  he  purposely  avoided  mentioning  it  at  that  meeting.  Now  when  the  Appellants 
were  asked  whether  they  would  do  any  act  to  ob-[529]-tain  a  preference,  there  had 
been  a  communication  before  (as  appears  by  the  evidence)  on  the  subject  of  issuing 
execution  on  the  judgment,  and  it  may  well  be  that  they  understood  Mr.  Ward's 
question  as  asking  whether  they  would  or  not  issue  execution  upon  the  judgment. 
Taking  this  into  consideration,  together  with  the  fact  of  Mr.  Ward  saying  nothing 
about  registration,  I  think  that  in  that  state  of  circumstances  such  a  promise,  even 
if  given  to  the  extent  contended  for,  is  one  which  the  Court  would  not  enforce  as 
against  the  judgment  creditors. 

The  third  ground  upon  which  the  order  ought  to  have  been  made  is  this  :  It 
appears  that  so  long  ago  as  the  9th  of  March  1852,  there  was  a  meeting  of  creditors, 
at  which  the  good  faith  or  bad  faith  of  registering  the  judgment  was  called  in 
question  ;  that  the  Appellants  insisted  on  its  validity,  and  that  no  proceedings  were 
taken  to  impeach  it.  Upon  all  these  grounds  I  am  of  opinion  that  there  ought  to 
have  been  an  order  made  in  favour  of  these  Petitioners,  as  in  the  case  of  a  mortgage, 
if  a  judgment  properly  registered  can  entitle  them  to  such  an  order. 

But  a  question  of  law  has  been  raised  for  the  Respondents,  and  fully  argued, 
namely  this,  whether  the  statute  1  &  2  Vict.  c.  110,  s.  13,  which  creates  the  charge 
in  favour  of  a  judgment  creditor  upon  the  estate  of  a  person  against  whom  the 
judgment  is  obtained  does  or  does  not  apply  to  cases  of  bankruptcy,  and  the  case  of 
In  re  Perrin  has  been  cited  upon  this  question.  Now,  whatever  may  be  the  effect 
of  that  decision,  it  proceeded  upon  an  enactment  in  Ireland  which  contained  a  clause 
similar  to  the  108th  section  of  the  statute  6  Geo.  4,  c.  16,  a  provision  which  has  been 
repealed,  and  has  not  been  re-enacted.  The  question  therefore  is  not  as  it  was 
in  Ee  [530]  Perrin,  whether  upon  such  words  as  are  contained  in  1  &  2  Vict.  c.  110, 
s.  13,  and  such  as  were  contained  in  the  108th  section  of  the  6  Geo.  4,  c.  16,  there 
is  a  lien  upon  the  land,  but  whether  there  is  such  a  lien  under  the  words  of  the 
1  &  2  Vict.  c.  110,  s.  13,  and  those  of  the  present  Bankrupt  Act,  that  is  to  say, 
whether  the  13th  section  of  the  1  &  2  Vict.  c.  110,  created  a  charge  upon  the  estate 
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of  the  bankrupt  from  the  time  of  registration,  and  if  so,  whether  this  charge  is  or  is 
not  cut  down  in  the  present  case  by  the  12  &  13  Vict.  c.  106. 

Now  there  can  be  no  doubt  upon  the  construction  of  the  1  &  2  Vict.  c.  110,  s.  13. 
That  statute  makes  the  judgment  a  charge  upon  the  land  of  the  debtor,  and  gives 
the  creditor  the  same  remedy  as  if  the  debtor  had  signed  a  memorandum  agreeing  to 
give  a  charge.    It  therefore  constituted  the  judgment  creditor  an  equitable  mortgagee, 
and,  as  I  take  it,  upon  the  construction  of  the  Act,  makes  him  an  equitable  mortgagee, 
from  the  time  of  registering  the  judgment;  for  the   19th  section  of  the  same  Act 
says,  that  no  judgment  of  any  of  the  superior  Courts  shall  by  virtue  of  the  Act 
affect   any   lands,    tenements,    or   hereditaments,  as  to  purchasers,  mortgagees,    or 
creditors,  unless  or  until  a  memorandum  or  minute  containing  the  particulars  thereof 
shall  be  left  with  the  senior  Master  of  the  Court  of  Common  Pleas.     I  take  it  to  be 
clear  from  this  that  the  judgment  must  affect  the  lands  from  the  time  of  registration, 
because  when  the  19th  section  of  the  statute  says  that  the  judgment  shall  not  affect 
the  lands  iniles.s  and  until  a  memorandum  is  entered,  the  necessary  implication  is 
that  it  does  affect  them  at  the  time  when  the  memorandum  is  entered.     The  con- 
sequence is  that  a  charge  is  created  at  the  time  of  entering  the  memorandum  with  a 
suspension  in  point  of  remedy  for  a  year  after  the  time  of  entering  up  the  judgment. 
The  charge  exists,  [531]  although   the  remedy  is  not  to  be  put  in  force  until  the 
expiration  of  a  year.     That  being  so,  under  the  statute  1  &  2  Vict.  c.  110,  s.  13,  we 
are  then  to  look  at  the  statute  12  &  13  Vict.  c.  106,  s.  184,  to  see  whether  the  charge 
thus  created  is  cut  down.     That  section  provides  "that  no  creditor  having  security 
for  his  del)t,  shall  receive  upon  any  such  security  more  than  a  rateable  part  of  such 
debt,  except  in  respect  of  any  execution  or  extent  served  and  levied  by  seizure  and 
sale  upon,  or  any  mortgage  of,  or  lien  upon  any  part  of  the  property  of  such  bankrupt 
before  the  date  "of  the  fiat,  or  the  filing  of  a  petition  for  adjudication  of  bankruptcy." 
Thus  far  the  provi-sions  of  the  section  amount  to  this, — that  a  person  who  has  a  lien  on 
any  part  of  the  property  of  the  bankrupt  before  the  filing  of  the  petition  for  adjudica- 
tion, may  have  and  is  entitled  to  a  preference  under  that  lien,  and  is  not  to  lie  bound 
by  the  first  part  of  the  clause  enacting  that  no  creditor  is  to  receive  more  than  a 
rateable  part  of  his  debt.     Can  it  then  be  said  that  a  creditor,  who  under  1  &  2 
Vict.  c.  110,  s.  13,  has  as  good  an  equitable  charge  upon  all  the  lands,  tenements,  and 
hereditaments  of   his  debtor,   as  if   the   debtor   had   charged   them   by   a   written 
memorandum,  has  not  a  lien  upon  part  of  his  property  within  the  meaning  of  the 
statute  12  &  13  Vict.  c.  106,  s.  184  ?     I  am  clearly  of  opinion  that  the  charge  created 
by  the  statute  1  &  2  Vict.  c.  110,  s.  13,  is  a  lien  within  the  meaning  of  the  12  &  13 
Vict.  c.  106,  s.  184.     Then  arises  the  question  whether  the  lien  falls  within  the  other 
parts  of  the  184th  section  of  12  &   13  Vict.  c.  106,  providing  that  nothing  therein 
contained  shall  be  deemed  to  give  validity  to  any  warrant  of  attorney,  cognovit,  or 
consent  to  a  Judge's  order,  declared  to  be  null  and  void  by  any  provision  of  the 
Act,  nor  to  give  validity  to  any  judgment  entered  up  under  or  by  virtue  of  any  such 
warrant  of  attorney  or  consent,  or  to  any  execution  or  [532]  extent  executed  or 
levied  under  or  by  virtue  of  any  such  warrant  of  attorney,  cognovit,  or  consent.     I 
can  see  nothing  in  that  proviso  to  take  away  in  the  present  case  the  effect  of  the 
statute   1  &  2  Vict.  c.   110,  s.   13,  creating  the  lien.     I  think,  therefore,  that  the 
argument  now  under  consideration  cannot  be  maintained,  and  that  the  Appellants 
are  entitled  to  be  treated  as  equitable  mortgagees. 

The  Lord  Ju.stice  Knight  Bruce.  In  "this  case  whatever  may  be  thought  of 
any  conduct  of  the  parties  on  either  side  out  of  Court,  the  litigants  when  in  Court, 
have  certainly  conducted  themselves  in  a  praiseworthy  manner,  for  the  evidence  of 
the  Petitioners  is  less  in  favour  of  themselves  than  of  the  Eespondents,  and  that  of 
the  liespondents  is  less  in  favour  of  themselves  than  of  the  Petitioners.  But  whether 
the  case  is  taken  upon  the  evidence  on  one  side  or  the  other,  or  upon  the  evidence 
on  both  sides  taken  together,  I  am  of  opinion  that,  for  want  of  consideration,  and 
perhaps  not  for  that  reason  only,  there  was  not  a  binding  contract  or  a  binding 
promise  of  any  kind  made  on  the  part  of  the  Petitioners  at  the  meeting  of  February 
10,  1852,  upon  which  so  much  stress  has  been  laid  during  the  argument. 

That  reduces  the  case  to  a  question  of  law,  viz.,  whether  the  13th  section  of  the 
statute  1  &  2  Vict.  c.  110,  gives  a  lien,  the  judgment  having  been  entered  up  more 
than  a  year  before  the  bankruptcy  and  the  registration  having  taken  place  before 
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the  bankruptcy.  There  is  no  doubt,  nor  could  there  be  any  doubt  upon  this  point  but 
for  the  argument,  which  we  have  heard,  founded  upon  the  Consolidation  Act  of  1849. 
Now  the  Consolidation  Act  of  1 849  begins  by  repealing  certain  Acts  and  parts  of 
Acts  of  Parliament  set  forth  in  Schedule  (A),  and  the  [533]  language  of  the  repealing 
section  is  this,  "that  from  and  after  the  commencement  of  this  Act,  the  several 
Acts  and  parts  of  Acts  set  forth  in  Schedule  (A)  to  this  Act  annexed,  to  the  extent 
to  which  such  Acts  or  parts  of  Acts  are  by  such  schedule  expressed  to  be  repealed, 
and  every  other  Act  or  Acts,  and  such  parts  of  every  other  Act  or  Acts  as  shall  be 
inconsistent  with  this  Act  shall  be  repealed,  except  so  far  as  the  said  Acts  or  parts 
of  Acts,  or  any  of  them  whatsoever,  mentioned  or  included  in  the  said  schedule  or 
not,  repeal  any  former  Act  or  part  of  an  Act,"  &c.  Turning  to  Schedule  (A),  we  find 
that  this  statute  1  &  2  Vict.  c.  110,  is  mentioned  in  it;  but  it  is  expressed  to  be 
repealed  only  "  so  far  as  relates  to  the  manner  of  making  bankrupt  any  trader  within 
the  meaning  of  the  laws  then  in  force  respecting  bankrupts,  upon  the  filing  of  an 
affidavit  or  affidavits  of  debt  or  debts  in  the  Court  of  Bankruptcy,  and  after  notice  in 
writing  requiring  immediate  payment  of  such  debt  or  debts."  The  Consolidation 
Act  of  1849,  therefore,  mentioning  and  referring  to  this  Act  of  the  1  &  2  Vict.  c. 
110,  pointedly  abstains  from  interfering  with  the  clause  which  is  here  in  question. 
Then  the  lS4th  section  of  the  Act  preserves  liens  on  the  bankrupt's  property. 

This  judgment,  registered  in  the  manner  that  I  have  mentioned,  having  been  by 
the  Legislature  declared  to  form  a  lien  on  his  property,  and  there  being  neither 
exception  nor  qualification  in  any  other  part  of  the  Act,  to  take  away  from  the 
creditor  the  benefit  of  the  lien  thus  given,  the  Petitioners  are  entitled  to  the  usual 
equitable  mortgagee's  order,  with  the  costs  before  the  Commissioner  and  here,  as  in 
the  case  of  a  written  security. 

(1)  "That  a  judgment  already  entered  up,  or  to  be  hereafter  entered  up  against 
any  person  in  any  of  Her  Majesty's  superior  Courts  at  Westminster,  shall  operate  as 
a  charge  upon  all  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  heredita- 
ments (including  lands  and  hereditaments  of  copyhold  or  customary  tenure)  of  or  to 
which  such  person  shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time 
afterwards,  be  seised,  possessed,  or  entitled  for  any  estate  or  interest  whatever,  at  law 
or  in  equity,  whether  in  possession,  reversion,  remainder,  or  expectancy,  or  over  which 
such  person  shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards, 
have  any  disposing  power  which  he  might,  without  the  as.sent  of  any  other  person, 
exercise  for  his  own  benefit,  and  shall  be  binding  as  against  the  person  against  whom 
judgment  shall  be  so  entered  up,  and  against  all  persons  claiming  under  him  after 
such  judgment,  and  shall  also  be  binding  as  against  the  issue  of  his  body,  and  all 
other  persons  whom  he  might,  without  the  assent  of  any  other  person,  cut  oft'  and 
debar  from  any  remainder,  reversion,  or  other  interest  in  or  out  of  any  of  the  said 
lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  hereditaments  :  and  that 
every  judgment  creditor  shall  have  such  and  the  same  remedies  in  a  Court  of  Equity 
against  the  hereditaments  so  charged  by  virtue  of  this  Act,  or  any  part  thereof,  as  he 
would  be  entitled  to  in  case  the  person  against  whom  such  judgment  shall  have  been 
so  entered  up  had  power  to  charge  the  same  hereditaments,  and  had  by  writing  under 
his  hand  agreed  to  charge  the  same  with  the  amount  of  such  judgment  debt  and 
interest  thereon  :  Provided  that  no  judgment  creditor  shall  be  entitled  to  proceed  in 
equity  to  obtain  the  benefit  of  such  charge  until  after  the  expiration  of  one  year  from 
the  time  of  entering  up  such  judgment,  or  in  cases  of  judgments  already  entered  up, 
or  to  be  entered  up  before  the  time  appointed  for  the  commencement  of  this  Act, 
until  after  the  expiration  of  one  year  from  the  time  appointed  for  the  commencement 
of  this  Act,  nor  shall  such  charge  operate  to  give  the  judgment  creditor  any  preference 
in  case  of  the  bankruptcy  of  the  person  against  whom  judgment  shall  have  been 
entered  up,  unless  such  judgment  shall  have  been  entered  up  one  year  at  least  before 
the  bankruptcy  :  Provided  also,  that  as  regards  purchasers,  mortgagees,  or  creditors, 
who  shall  have  become  such  before  the  time  appointed  for  the  commencement  of  this 
Act,  such  judgment  shall  not  aff'ect  lands,  tenements,  or  hereditaments  otherwise  than 
as  the  same  would  have  been  aff'ected  by  such  judgment  if  this  Act  had  not  passed : 
Pi'ovided  also,  that  nothing  herein  contained  shall  be  deemed  or  taken  to  alter  or 
affect  any  doctrine  of  Courts  of  Equity,  whereby  protection  is  given  to  purchasers  for 
valuable  consideration  without  notice." 
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[534]  Ex  parte  The  Rev.  John  Hopkins  Bailey  and  William  Carter.  In  the 
Matter  of  John  Bahrell,  a  Bankrupt.  Before  the  Lords  Justices.  Jp-il  29, 
Mai/  6,  1853. 

[S.  C.  22  L.  J.  Bk.  45;  17  Jur.  475;    1  W.  R.  343.     See  In  re  Williams,  1887, 

36  Ch.  D.  580.] 

A  trader,  when  insolvent  and  subject  to  two  judgments,  conveyed  and  assigned  to 
certain  creditors  real  propery  (incumbered  to  its  full  value)  certain  policies  of 
assurance,  and  all  his  credits^  together  with  his  books  of  account  (being  all  his 
propei-ty  except  his  furniture  and  stock-in-trade),  by  way  of  mortgage,  to  secure 
the  debt  due  to  the  creditors.  Executions  had  been  issued  on  the  judgments,  and 
the  furniture  and  stock-in-trade  had  been  seized  under  them  at  the  time  of  the 
assignment.  The  trader  became  bankrupt.  Held,  that  the  assignment  was  void 
as  against  the  assignees  under  the  bankruptcy,  although  the  bankrupt  might  not 
have  been  aware  when  he  executed  it  that  the  executions  had  issued. 

Principles  on  which  assignments  are  void,  as  preventing  the  continuance  of  trade. 

This  was  an  appeal  from  the  dismissal  of  a  petition  presented  by  the  Appellants, 
as  trustees  of  the  Barnstaple  and  Chaflbrd  Benefit  Building  Society  at  Billericay, 
claiming  the  proceeds  of  certain  property,  which  was  comprised  in  an  assignment 
executed  to  them  by  the  bankrupt,  and  which  had  been  sold  by  the  assignees  under 
an  arrangement  between  them  and  the  Appellants. 

The  liankrupt  had  for  a  considerable  time  carried  on  business  as  a  grocer  at 
Billericay,  and  had  also  filled  the  office  of  trea.surer  of  the  Barnstaple  and  ChaflPord 
Benefit  Building  Society.  A  Mr.  Woodard,  who  was  the  solicitor  to  the  trustees  of 
the  society,  was  also  solicitor  to  the  bankrupt  down  to  the  19th  of  December  1851. 

In  June  1851  an  action  was  commenced  against  the  bankrupt  at  the  suit  of  Mr. 
Woodard  and  Mr.  Robert  Manistree,  brother-in-law  of  the  bankrupt,  for  £500. 
Judgment  was  obtained  at  the  same  time.  On  Friday  afternoon,  the  19th  of 
December  1851,  it  was  discovered  that  the  bankrupt  had  not  paid  into  the  bank  a 
sum  of  money  which  he  had  received  on  account  of  the  society.  The  trustees  sent 
for  him  on  that  day,  and  asked  him  [535]  whether  he  was  prepared  to  pay  the 
deficiency.  He  told  them  that  he  had  no  money,  but  would  give  them  what 
security  he  could,  and  went  to  Chelmsford  to  see  some  relations  of  his,  two  of  whom 
agreed  to  become  sureties  to  the  society. 

On  the  morning  of  Saturday,  the  20th  of  December,  execution  was  issued  on  the 
judgment  of  June  1851,  and  another  execution  was  at  the  same  time  issued  against 
the  bankrupt  on  another  judgment.  On  the  same  day  the  bankrupt  attended  a 
meeting  of  the  trustees  of  the  society,  who  agreed  to  take  the  offered  security,  but 
required  him  also  to  execute  a  deed  which  they  had  prepared,  and  which  was  the 
assignment  in  question.  He  asked  what  was  the  effect  of  the  deed,  and  when  it  had 
been  read  over  to  him  he  agreed  to  execute  it,  and  did  so  accordingly  on  the  evening 
of  that  day. 

By  the  deed,  which  was  dated  the  20th  of  December  1851,  and  was  made  between 
the  bankrupt  of  the  one  part  and  the  Appellants  of  the  other  part,  it  was  witnessed 
that  in  consideration  of  the  sum  £777,  14s.  9d.  then  due  and  owing  from  the 
bankrupt  as  treasurer  of  the  society  to  the  Appellants  as  trustees  of  it,  the  bankrupt 
for  himself,  his  trustees,  executors,  and  administrators  thereby  covenanted  with  the 
Appellants,  their  executors  and  administrators,  that  he,  his  heirs,  executors,  or 
administrators,  would  pay  unto  the  Appellants,  their  executors,  administrators,  or 
assigns,  the  sum  of  £777,  14s.  9d.,  with  interest  for  the  same  after  the  rate  of  £5 
per  cent,  per  annum,  together  with  the  costs,  charges,  and  expenses  of  proposing, 
preparing,  and  executing  that  security  and  incident  thereto.  And  it  was  also 
witnessed  that  for  the  consideration  aforesaid  the  bankrupt,  by  virtue  of  every 
power  enabliiig  him  in  [536]  that  behalf,  did  thereby  irrevocably  appoint  to  the  uses 
thereinafter  limited,  and  did  also  by  such  indenture  grant,  release,  and  convey  unto 
the  Appellants,  their  heirs  and  assigns,  all  the  freehold  messuages  or  tenements, 
lands,  hereditaments,  and  premises  whatsoever  and  wheresoever  of  him,  the  bankrupt. 
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and  also  all  other  the  freehold  hereditaments  in  or  to  which  the  bankrupt  had  any 
legal  or  equitable  power  of  appointment  or  disposition,  to  hold  the  hereditaments 
and  premises  thereinbefore  conveyed  unto  and  to  the  use  of  the  Appellants,  their 
heirs  and  assigns,  subject,  nevertheless,  to  certain  existing  mortgages  thereon  and  tO' 
the  provisions  thereinafter  contained.  And  it  was  further  witnessed  that,  for  the  con- 
sideration aforesaid,  the  bankrupt  did  thereby,  for  himself,  his  heirs,  executors,  and 
administrators,  further  covenant  with  the  Appellants,  their  heirs,  executors,  and 
administrators,  that  he,  the  bankrupt,  and  his  heirs,  and  all  other  necessary  parties, 
would  or  should,  when  requested  by  the  Appellants,  their  heirs,  executors,  admini- 
strators, or  assigns,  but  at  the  costs  of  the  bankrupt,  his  heir.s,  executors,  or 
administrators,  eifectually  surrender,  or  otherwise  convey  and  assure,  all  the  copy- 
hold or  customary  messuages  or  tenements,  lands,  hereditaments,  and  premises 
whatsoever  and  wheresoever  of  him,  the  bankrupt ;  and  also  all  other  the  copyhold 
or  customary  hereditaments  in,  to,  or  over  which  he  has  any  legal  or  equitable 
estate,  interest,  claim,  or  demand,  power  of  appointment,  or  disposition,  to  the  use 
of  the  Appellants,  their  heirs  and  assigns,  or  as  they  or  he  should  direct,  subject  to 
the  before-mentioned  mortgages.  And  it  was  further  witnessed,  that,  for  the  con- 
siderations thereinbefore  expressed,  he,  the  said  bankrupt,  did  by  such  indenture 
grant  and  assign  unto  the  Appellants,  their  executors,  administrators,  and  assigns, 
all  the  surplus  rents  and  profits  of  the  several  freehold  and  copyhold  hereditaments 
and  premises  de-[537]-vised  in  trust  or  otherwise  by  the  will  of  Savage  Barrell, 
deceased,  and  to  which  the  bankrupt  was  beneficially  entitled,  subject  to  the  before- 
mentioned  mortgages ;  and  also  all  legacies,  bequests,  or  interests  under  any  will ; 
and  also  a  certain  policy  of  assurance  upon  the  life  of  the  bankrupt  for  £1000  in  the 
London  Life  Assurance  Office ;  and  also  a  policy  upon  the  life  of  James  Giles  for 
£300  in  the  Norwich  Union  Life  Assurance  Office  ;  and  also  a  policy  upon  the  life  of 
Joseph  Bishop  in  the  Eagle  Life  Assurance  Office ;  and  all  sums  of  money  thereby 
respectively  assured,  and  all  benefit  and  advantage  thereof ;  and  also  all  debts  or 
sums  of  money  whatsoever  then  due  and  owing  to  the  bankrupt  from  any  person  or 
persons  whomsoever ;  and  all  bills  of  exchange,  promissory  notes,  or  other  securities 
for  or  evidence  of  such  debts  ;  and  all  books  of  account  in  which  such  debts  or  sums 
of  money  were  entered  ;  to  have,  receive,  and  enjoy  the  personal  estate  and  premises 
thereinbefore  a.ssigned  unto  the  Appellants,  their  executors,  administrators,  and 
assigns,  absolutely  (subject  as  to  the  policies  of  assurance  to  certain  incumbrances 
thereon) ;  provided  always,  and  it  was  thereby  declared  that  that  deed  was  made  by 
way  of  mortgage  for  securing  the  payment  by  the  bankrupt,  his  heirs,  executors,  or 
administrators,  unto  the  Appellants  and  the  survivor  of  them,  his  executors  or 
administrators,  or  their  or  his  assigns,  of  the  sum  of  £777,  14s.  9d.  sterling,  with 
interest  for  the  same  from  the  day  of  the  date  of  the  deed  until  payment  thereof  at 
the  rate  of  £5  per  cent,  per  annum,  together  with  the  costs,  charges,  and  expenses  of 
proposing,  preparing,  ingrossing,  and  executing  that  security  and  incident  thereto. 
And  the  bankrupt  thereby  appointed  the  Appellants  his  attornies,  to  sign,  seal,  and 
deliver,  or  otherwise  make  and  perfect  any  conveyances,  surrenders,  assignments, 
appointments,  or  assurances  of  any  hereditaments  or  [538]  other  real  estate  or 
property  which  the  bankrupt  was  then  enabled  to  appoint,  bind,  or  affect,  or  all  or 
any  part  of  his  estate  and  interest  therein,  either  to  the  Appellants  or  the  survivor 
of  them,  or  to  a  trustee  or  trustees  for  them,  or  him,  or  to  a  purchaser  or  purchasers 
thereof,  or  otherwise.  And  the  Appellants  or  the  survivor  of  them,  his  executors  or 
administrators,  or  their  or  his  assigns,  were  thereby  empowered  at  any  time  or  times 
thereafter  to  collect  and  get  in  or  sell  all  the  personal  estate,  money,  debts  and 
premises  included  in  that  security,  or  any  part  thereof,  and  to  sell  all  or  any  of  the 
real  estates  and  premises  included  therein  by  auction  or  private  contract,  subject  to 
any  prior  mortgage  or  incumbrance,  or  discharged  therefrom,  and  either  for  ready 
money  or  credit,  and  upon  such  terms  and  conditions,  and  in  such  manner  generally, 
as  they  should  think  fit,  or  otherwise  realize  and  convert  the  same  into  money,  and 
to  buy  in,  or  re-sell,  or  rescind,  or  vary  any  contract  relating  thereto,  without  being 
liable  for  any  consequential  loss. 

On  the  24th  of  December  18.51,  the  adjudication  took  place,  and  the  validity  of 
the  above  deed  being  disputed  by  the  assignees,  an  arrangement  was  made  between 
them  and  the  Appellants,  according  to  which  the  credits  assigned  by  this  deed  were 
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collected  and  received  l)y  the  official  assignee,  without  prejudice  to  the  rights  of  any 
of  the  parties,  and  it  was  further  arranged  that  the  rights  of  the  parties  with  refer- 
ence to  the  books  and  the  del)ts  should  be  submitted  to  the  Commissioner  upon  the 
petition  of  the  trustees  of  the  Barnstable  and  Chafford  Benefit  Building  Society,  or 
such  other  officers  of  the  society  as  they  might  be  advised,  with  right  of  appeal  in 
the  usual  way. 

In  jjursuance  of  this  arrangement,  the  Appellants  [539]  presented  a  petition  to 
the  Court  of  Bankruptcy,  sulnuitting  to  the  jurisdiction  of  that  Court,  and  praying 
that  the  sum  of  £4:13,  ,3s.  2d.  remaining  in  the  hands  of  the  official  assignee  might 
be  forthwith  paid  to  the  Appellants  as  trustees  of  the  Barnstable  and  Chafford 
Benefit  Building  Society  in  satisfaction  so  far  as  the  same  would  extend  of  the  debt 
due  and  owing  to  them. 

The  bankrupt  was  examined  before  the  Commissioner,  and  the  substance  of  his 
evidence  was  as  follows  : — 

On  the  evening  of  the  20th  of  December  1851,  he  owed  above  £5.500  to  unsecured 
creditors.  He  also  owed  to  secured  creditors  £2689,  including  the  Appellants.  The 
property  held  by  them  was  valued  at  £1656.  His  stock-in-trade  in  the  shop  on 
that  day  amounted  to  above  £400,  and  consisted  of  general  grocery.  He  had  also 
some  farming  stock  at  the  same  time  worth  £500.  He  owed  the  Crown  £211  for 
duties.  The  whole  of  the  farming  stock  was  exhausted  in  paying  an  extent.  He 
had  some  property  on  the  20th  of  December  in  a  brick  yard,  consisting  of  bricks 
and  tiles  of  the  value  of  about  £40,  but  which  produced  aliout  £22.  The  sheriff 
came  in  on  the  Monday  morning  about  eleven  o'clock,  but  at  the  time  when  the 
witness  executed  the  deed  on  the  20th  of  December,  he  had  not  reason  to  believe 
that  executions  were  likely  to  be  issued  against  his  property.  He  had  had  writs 
issued  against  him  before  that  time  for  debts  which  he  had  paid,  and  there  were  no 
writs  out  against  him,  as  he  believed.  He  almost  doubted  whether,  if  the  executions 
had  not  come  in,  he  should  have  been  unable  to  carry  on  his  business  as  usual.  He 
had  kept  an  average  stock  of  about  £400  for  the  twelve  months  previous  to  his 
bankruptcy.  His  stock  upon  the  20th  of  December  was  not  so  large,  be-[540]-cause 
it  was  ordinarily  not  so  large  at  the  end  of  the  year. 

The  effect  of  the  other  evidence  in  the  case  appears  sufficiently  from  the  judg- 
ments. 

Mr.  Swanston,  Mr.  T.  H.  Terrell,  and  Mr.  Wille-s,  in  support  of  the  appeal.  As 
this  deed  did  not  assign  the  whole  of  the  trader's  property  it  is  not  void,  unless  it 
was  shewn  to  be  voluntary,  and  executed  with  a  fraudulent  intent.  Now,  the  evidence 
shews  that  the  deed  was  not  voluntary,  but  was  executed  under  actual  and  hoitd  fide 
pressure,  and  it  is  not  necessary  that  a  creditor  should  have  the  power  of  making  his 
threat  effectual,  in  order  to  prevent  a  delivery  or  assignment  from  being  voluntary. 
Fan  Casteel  v.  Booker  (2  Exch.  691),  Ogikn  v.  Stone  (11  M.  &  W.  494),  C'arr  v.  Bimliss 
a  C.  M.  &  R.  443),  Broivn  v.  Kempton  (19  Law  J.  N.  S.  (C.  P.),  159),  Jldred  v. 
Consfahle  (4  Q.  B.  674),  Mof/g  v.  Baker  (4  M.  &  W.  348). 

[The  Lord  Justice  Knight  Bruce  referred  to  Morqan  v.  Brnndreti  (5  B.  & 
Ad.  289).] 

Moreover,  it  has  never  been  decided  that  an  assignment  of  choses  in  action  in 
general  can  be  an  act  of  bankruptcy.  Bx  parte  Simpson  (De  Gex,  9),  and  the  case  of 
Gumming  v.  Baileif  (6  Bing.  363),  there  referred  to,  were  both  cases  of  negotiable 
instruments. 

Mr.  Eolt  and  Mr.  Bagley,  for  the  Respondents.  The  assignment  comprised,  in 
fact,  all  the  bankrupt's  [541]  property,  for  all  that  was  not  included  in  that  deed  had 
been  taken  in  execution  to  satisfy  debts  of  much  greater  amount  than  it  was  worth. 
The  bankrupt  states  that  he  was  unaware  of  the  execution  having  issued,  but  that  is 
immaterial,  for  he  was  aware  of  the  judgments  having  been  entered  up,  and  that 
execution  might  issue  upon  them  at  any  moment.  Moreover,  the  assignment  was 
such  as  at  once  to  reduce  the  bankrupt  to  insolvency,  and  to  put  it  out  of  his  power 
to  continue  his  trade,  for  how  could  he  have  continued  to  trade  after  he  had  parted 
with  his  books  1  This  is  sufficient  of  itself  to  avoid  the  deed.  Dutton.  v.  Morrison  (17 
Ves.  193),  Stewart  v.  Moody  (1  C.  M.  &  R.  777),  Robertson  v.  Liddell  (9  East,  487), 
Porter  v.  iralker  (1  Man.  &  Gr.  686),  Cook  v.  Rogers  (7  Bing.  438).(1) 

They  also  referred  to  Ex  parte  Fleet  (4  De  G.  &  S.  52),  Lucas  v.  Nockells  (10  Bing. 
157),  Spottisivoode  v.  Stockdale  (Sir  G.  Coop.  102). 
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Mr.  Swanston,  in  rejily,  referred  to  what  was  said  Ijy  Lord  Eldoii  in  E.r  parte 
Bourne  (16  Ves.  148). 

[The  Lord  Justice  Knight  Bruce.  Is  there  any  case  in  which  an  assignment 
of  all  a  trader's  credits  [542]  and  his  books  has  been  held  not  to  be  an  Act  of 
bankruptcy  ?] 

There  is  no  case  deciding  that  it  is.  From  Carr  v.  Burdiss  (I  C.  M.  &  R.  443), 
and  Linilon  v.  Sharp  (6  Man.  &  Gr.  895  ;  7  Scott,  N.  S.  730),  the  contrary  may  be 
inferred.  If  the  executions  had  been  out  of  the  case  there  would  have  been  no 
Ijretence  for  saying  that  the  deed  was  invalid.  But  surely  its  validity  cannot  depend 
upon  the  act  of  a  person  other  than  the  debtor,  or  upon  how  much  the  sheriff  might 
take  or  leave  under  the  execution. 

Mai/  6.  The  Lord  Justice  Knight  Bruce.  The  question  in  this  case  is  as  to 
the  validity  or  invalidity  of  a  deed  of  mortgage  or  security  executed  by  the  bankrupt 
in  favour  of  certain  creditors,  the  Appellants,  very  shortly  before  the  petition  for 
adjudication — I  mean  the  validity  or  invalidity  of  the  deed  as  against  the  Respondents, 
the  assignees  under  the  bankruptcy.  With  the  doctrine,  however,  of  "fraudulent 
preference,"  at  least  in  the  ordinary,  that  is  to  say,  the  technical  sense  of  that  expres- 
sion, we  have  nothing  to  do,  for  the  transaction  was  not  of  the  bankrupt's  seeking ; 
the  deed  was  obtained  from  him  under  a  decree  of  pressure  on  the  part  of  the  creditors 
who  obtained  it,  and  was  his  unwilling  rather  than  his  willing  act ;  a  state  of  things 
well  consistent,  nevertheless,  with  the  possibility  that  the  deed  may  have  been  an 
act  of  bankruptcy  within  the  meaning  of  the  67th  section  of  the  Act  of  Parliament, 
called  "The  Bankrupt  Law  Consolidation  Act,  1849,"  or  maybe  void  against  the 
Respondents  as  contrary  to  the  policy  of  that  Act. 

[543]  The  deed  was  executed  by  the  bankrupt  between  eight  and  nine  o'clock  in 
the  evening  of  Saturday  the  20th  of  December  1851.  The  petition  for  adjudication 
was  presented  on  the  23d,  and  the  adjudication  took  place  on  the  24th  of  that  month. 
The  adjudication,  however,  does  not  depend  for  its  validity  on  the  question  whether 
the  deed  is  valid  or  invalid  against  the  Respondents.  It  is  clear  that  when  the 
bankrupt  executed  it  he  was  to  his  most  certain  knowledge  deeply  in.solvent,  and  he 
was  then  subject  to  two  judgments  on  which  executions  had  that  day  issued  and 
were  put  in  force  by  the  sheriff  against  his  stock  and  furniture  on  the  22d.  The 
deed  was  prepared  by  Mr.  Woodard,  who  in  and  throughout  the  transaction  acted 
for  the  Appellants  as  their  solicitor.  Mr.  Woodard  had  previously  and  down  to  the 
18th  or  19th  of  the  same  December,  if  not  later,  been  the  bankrupt's  solicitor,  and 
must  upon  the  evidence  be  taken  to  have  prepared  the  instrument  with  a  general  if 
not  a  particular  knowledge  of  the  insolvent  state  of  the  bankrupt's  affairs,  and  at 
least  some  grounds  for  reasonably  suspecting  them  to  be  desperate.  Mr.  Woodard 
was  a  Plaintiff  in  one  of  the  judgments,  was  attorney  for  the  Plaintiff  in  the  other, 
and,  having  directed  the  issuing  of  the  executions,  obtained  the  deed,  knowing  or 
expecting  at  the  time  that  the  executions  would  be  put  in  force  on  the  morning 
of  the  following  Monday,  and  that  the  effect  of  them  and  of  the  deed,  or  of  the  deed 
alone,  must  be  forthwith  to  stop  the  bankrupt's  trade  and  complete  and  publish  his 
ruin. 

It  is  plain  from  the  nature  of  the  deed,  the  value  and  circumstances  of  his  property, 
and  the  amount  of  the  debts  due  from  him,  that  if  the  executions  had  been  jjut  in 
force  on  the  morning  of  the  20th,  as  they  were  on  the  22d,  and  the  bankrupt  had 
executed  the  deed  with  knowledge  of  that  circumstance,  the  deed  would  have  [544] 
been  void  against  the  assignees  under  the  bankruptcy  as  comprising  substantially  all 
his  available  property,  and  as  inconsistent  with  the  continuance  of  his  trade.  It  is 
said,  however,  and  very  possibly  with  truth,  that  when  he  executed  the  deed  he  was 
not  aware  that  either  of  the  executions  had  issued.  Considering  the  particular  nature 
of  it,  and  the  circumstances,  I  think  that  this  makes  no  difference,  especially  as  he 
must  at  the  time  have  been  aware  of  Mr.  Woodard's  connection  with  the  judgments, 
and  aware  therefore  how  highly  probable  if  not  certain  it  was  that  knowing  what  Mr. 
Woodard  did  he  would  not  delay  enforcing  them  by  execution. 

The  deed  is  thus  : — (His  Lordship  read  it.) 

Substantially  the  only  property  of  any  value  comprised  in  this  instrument  were 
the  policies  and  debts,  and  the  bankrupt's  only  property  not  comprised  in  it  were  the 
furniture  and  stock-in-trade  seized  under  the  executions,  the  whole  of  which  together 
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faniiot  be  and  could  not  have  been  fairlj'  considered  as  more  than  sufficient  to  answer 
the  sinns  for  which  the  executions  issued  and  the  costs  attendant  on  those  processes. 
The  bankrupt's  books  were,  as  the  evidence  .satisfies  me,  delivered  to  the  Appellants' 
solicitor  on  the  20th  for  the  purpose  of  enabling  him  to  ascertain  who  the  debtors 
were  and  give  them  notice  of  the  assignment,  in  which  indeed  the  books  are  by 
■express  words  included. 

It  appears  to  me  that  these  acts  of  the  bankrupt  were  inconsistent  with  the  rational 
possibility  of  a  continuance  of  his  trade  after  that  day,  and  must  at  the  time  have 
l)een  known  by  him  and  by  Mr.  Woodai'd  to  be  so,  whether  the  bankrupt  was  at  the 
time  aware  or  ignorant  of  the  actual  issuing  of  the  executions.  How  with  all  his 
<leV)ts  assigned,  with  nothing  or  with  his  furniture  and  stock-[545]-in-trade  only  left, 
and  his  books  given  up,  was  it  practicable  or  could  he  or  Mr.  Woodard  have  thought 
it  practicable  for  him  to  go  on  ? 

Being,  as  I  am,  of  opinion  that  the  deed  and  the  delivery  of  the  books  were  part 
•of  one  and  the  same  transaction — being,  as  I  am,  of  opinion  that  when  the  bankrupt 
put  his  hand  to  the  instrument,  they  both  knew  that  all  chance  of  his  resuming  trade 
or  continuing  in  trade  fairly  or  substantially,  or  otherwise  than  colourably,  was  by 
that  act  destroyed,  considering  the  well-known  decisions  that  preceded.  Porter  v. 
Walker  (1  Man.  &  Gr.  686),  and  Limlon  v.  Shariw  (6  Man.  &  Gr.  895  ;  1  Scott,  N.  S. 
730),  and  considering  also  those  two  cases,  I  am  satisfied  that  to  hold  this  deed  void 
against  the  Respondents,  as  assignees  under  the  bankruptcy,  is  not  only  right  morally 
between  the  particular  parties  to  the  present  controversy,  is  not  only  for  the  general 
interest  of  society,  but  is  warranted  by  authority  and  correct  in  point  of  law. 

The  appeal  fails,  and  the  Appellants  must  pay  the  costs  of  it. 

The  Lord  Justice  Turner.  I  am  also  of  opinion  that  the  deed  in  question  is 
void.  Two  points  were  relied  upon  in  support  of  the  deed — first,  that  considerable 
parts  of  the  estate  of  the  bankrupt,  his  stock-in-trade  and  furniture,  and  some  other 
of  his  eft'ects  were  not  affected  by  the  deed ;  and,  secondly,  that  there  was  no  proof 
of  the  intent  to  defeat  or  delay  the  creditors. 

As  to  the  first  point  it  was,  of  course,  admitted  that,  if  all  the  estate  of  the  bank- 
rupt had  been  comprised  in  [546]  the  deed,  it  would  have  been  void,  but  it  was  argued 
that  a  substantial  part  of  the  bankrupt's  estate  not  being  comprised  in  the  deed,  the 
case  did  not  fall  within  the  principle  of  the  decisions  as  to  assignments  of  the  entire 
estate.  I  apprehend,  however,  that  the  true  question  in  these  cases  is  whether  there 
is  such  an  assignment  as  prevents  the  trade  being  carried  on,  and  I  agree  with  the 
learned  Commissioner  that  carrying  on  trade  means  carrying  it  on  in  the  usual  and 
ordinary  course.  This  was  the  doctrine  of  Lord  Mansfield,  in  Hooper  v.  Smith  (1  Wm. 
B.  442),  where  he  says,  "  Indeed,  if  a  man  makes  over  so  much  of  his  stock-in-trade, 
as  to  disable  himself  from  being  a  trader,  this  would  be  fraudulent.  It  would  be,  as  I 
said  in  Compfon  v.  Bedford  (1  Wm.  B.  362),  an  assignment  of  his  solvency.  An  assign- 
ment of  all  his  household  goods  would  be  the  same  ;  for  a  man  can't  go  on  without 
them."  This  doctrine  might  possibly  now  be  considered  as  going  too  far,  but  it  shews 
the  principle  on  which  the  cases  proceed.  One  reason  why  an  assignment  of  the  entire 
estate  constitutes  an  act  of  bankruptcy  is  because  the  bankrupt  is  thereby  prevented 
from  carrying  on  trade,  and  this  reason  must  equally  apply  if  the  assignment  be  such 
as  to  prevent  the  trade  being  carried  on.  Now  this  bankrupt  has  assigned  all  debts 
and  all  bills  of  exchange  and  promissory  notes,  and  all  books  of  account  in  which  such 
debts  or  sums  of  money  are  entered,  and  it  is,  I  think,  impossible  to  say  that  trade 
can  be  carried  on  in  the  usual  and  ordinary  course  without  the  books  of  account 
evidencing  the  debts  which  have  been  contracted  in  carrying  on  the  trade.  I  think, 
therefore,  the  deed  cannot  be  supported  upon  the  first  ground. 

With  respect  to  the  second  point,  I  think  it  impossible  to  doubt  that  under  the 
•circumstances  of  this  case  the  [547]  intention  to  defeat  or  delay  the  creditors  must  be 
imputed  to  the  bankrupt. 

It  was  ingeniously  attempted,  in  the  reply,  to  support  both  the  points,  upon  the 
ground  that  the  bankrupt  had  no  knowledge  of  the  intention  to  issue  the  executions  ; 
but  in  my  opinion,  this  attempt  fails  as  to  the  first  point,  because  there  was  such  an 
assignment  as  to  prevent  the  trade  being  carried  on,  and  as  to  the  second  point, 
because  the  circumstances  of  the  case  without  reference  to  the  assignment  are 
abundantly  sufficient  to  establish  the  intention  of  the  bankrupt. 
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(1)  Before  the  Commissioner  the  following  cases  were  also  mentioned — Samuel  v. 
l)id-e,  3  M.  &  W.  622  ;  JFoodlaii'l  v.  Fuller,  1 1  A.  &  E.  859  ;  Siebert  v.  Spooner,  1  M. 
<t  W.  714 ;  Bannatyne  v.  Leader,  10  Sim.  3-50.  The  Commissioner  referred  to  IForsley 
V.  De  Mattos,  Burr.  467  ;  Assignees  of  Gascoijne  v.  li'atts,  Doug.  86 ;  Ilassds  v.  Simpson, 
3.  89,  n. ;  Chase  v.  Golile,  2  Man.  &  Gr.  930;  Younff  v.  JFard,  8  Exch.  221  ;  Hufton 
V.  C'ruttwell,  1  Ell.  &  Bl.  15.  See  also  Ex  i^rte  Sparrow,  2  De  G.  Mac.  it  G.  907 ; 
(Jraham  v.  Chapman  12  C.  B.  85 ;  6'»w7/i.  v.  Cannan,  2  Ell.  i\i  Bl.  35. 

[547]     Ex  2Mrte  Thomas  Hodgson.     In  the  Matter  of  Thomas  Hodgson,  a  Bankrupt. 
Before  the  Lords  Justices.     June  10,  11,  1853. 

A  trader,  who  was  not  engaged  in  any  business,  except  as  the  owner  of  two  small 
sailing  vessels,  kept  no  regular  accounts.  He  contracted  with  a  shipbuilder  for  the 
repair  of  one  of  the  vessels,  and  the  amount  claimed  for  the  repair  was  far  beyond 
the  contract  price,  by  reason  of  some  alterations  alleged  to  be  beyond  the 
contract.  Cross  actions  were  brought,  and  settled  l)y  arbitration.  The  trader 
left  England  in  a  feeling  of  irritation  at  the  result  of  the  proceedings,  and  was 
declared  bankrupt  on  the  petition  of  the  shipbuilder.  He  had  on  a  former  occasion 
compounded  with  his  creditors,  paying  them  less  than  15s.  in  the  pound,  but  had 
been  forced  into  this  proceeding  by  misfortune.  Held,  that  the  bankrupt's  conduct 
in  quitting  England  was  highly  censurable,  but  would  be  sutKciently  punished  by 
suspending  his  certificate  for  twelve  month.s,  and  allowing  it  as  one  of  the  second  class. 

Under  the  present  Act  the  Court  will  not  universally  refuse  a  certificate  protecting 
the  bankrupt's  property,  merely  because  he  has  on  a  former  occasion  compounded 
with  his  creditors,  and  paid  less  than  15s.  in  the  pound. 

This  was  the  petition  of  the  bankrupt,  appealing  from  the  decision  of  the  Com- 
missioner giving  to  the  Appellant  only  a  certificate  of  the  third  class,  with  the 
condition  that  such  certificate  should  not  protect  his  after-acquired  property  as  against 
the  debts  which  he  then  owed. 

[548]  The  petition,  and  the  affidavit  of  the  bankrupt  in  support  of  it,  stated  in 
substance  as  follows  : — 

In  September  1851  the  bankrupt  carried  on  business  at  Hull  as  a  shipowner,  but 
only  had  two  small  vessels  called  the  City  of  Lichfield  and  the  Faugh-a-Ballagh,  and 
carried  on  no  other  business.  He  was  possessed  of  a  capital  which  amounted  (as 
appeared  b\'  his  balance-sheet)  to  £2475,  2s.  2d.  The  bankrupt's  mode  of  carrying 
on  his  business  was  by  cash  payments,  and  at  the  time  aforesaid,  besides  a  sum  of 
£500  and  a  sum  of  £300,  both  of  which  sums  were  secured  upon  mortgage,  and  both 
of  which  were  duly  deducted  in  the  aforesaid  estimate  of  the  bankrupt's  capital,  he 
did  not  owe  more  than  £150. 

In  September  1851  the  bankrupt  laid  the  vessel  Faugh-a-Ballagh  upon  the  ship- 
yard of  Mr.  Geo.  Kell,  a  small  shipbuilder  at  Barton-upon-Humber,  for  some  trifling 
repairs  and  alterations  (the  vessel  being  at  that  time,  exclusive  of  her  stores,  worth 
about  £400). 

Shortly  after  the  vessel  had  been  laid  up,  the  bankrupt  altered  his  original  inten- 
tion (by  the  advice,  as  he  alleged,  of  Mr.  Kell),  and  determined  to  have  the  vessel 
lengthened,  and  widened,  and  heightened. 

A  written  contract,  dated  the  20th  of  September  aforesaid,  was  accordingly  prepared 
and  executed  by  Mr.  Kell  and  the  bankrupt,  whereby  it  was  stipulated  that  the  vessel 
should  be  lengthened,  widened,  and  heightened,  repaired  and  improved  in  the  way 
thereby  specified,  for  £300,  which  was  to  be  paid  by  the  bankrupt  to  Mr.  Kell  on  the 
completion  of  the  work. 

The  bankrupt  alleged  that  Mr.  Kell  violated  his  part  [549]  of  the  contract  in  not 
completing  the  alterations  in  the  vessel  according  to  the  agreement. 

Mr.  Kell,  on  the  other  hand,  brought  a  cross  action  against  the  bankrupt,  claiming 
in  respect  of  the  contract  and  extra  work  and  alterations  ordered  by  the  bankrupt, 
and  not  included  in  the  contract,  £1409,  13s.  3Jd. 

These  actions,  and  an  action  of  trover,  brought  by  the  Appellant  to  recover  the 
ship,  were  all  referred  to  arbitration;  and  on  the  28th  of  July  1852,  the  arbitrator 
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being  of  opinion  that  the  nature  of  the  alterations  had  thrown  open  the  contract, 
awarcknl  to  Mr.  Kell  the  whole  aniount  of  his  claim,  less  the  sum  of  £79,  5s.  Ud. 

When  the  bankrupt  received  notice  of  the  arbitrator's  award,  he  had  only  between 
£200  and  £300  left,  and,  being  unable  to  pay  the  amount  of  debt  and  costs  awarded 
against  him,  left  England  in  the  middle  of  the  month  of  August,  to  avoid  being 
arrested,  having  first  "executed  a  general  power  of  attornej'  to  his  solicitor  to  act  for 
him  in  his  absence,  and  did  not  return  till  the  early  part  of  February,  1853. 

On  the  2d  of  February  1853,  Mr.  Kell  filed  his  petition  in  the  Court  of  Bank- 
ruptcy, and  the  bankniptwas  thereupon  adjudicated  a  bankrupt  on  the  16th  of  the 
same  month. 

The  certificate  was  opposed  by  Mr.  Kell,  but  by  no  other  creditor.  The  grounds 
of  opposition  were,  that  the  bankrupt  had  been  guilty  of  a  fraudulent  preference  in 
niortgagiui;  his  property  to  a  Mr.  AVells ;  that  he  had  kept  no  books;  that  he  had 
compounded  with  his  creditors  about  seven  years  since ;  and  that  he  had  incurred 
[550]  unnecessary  expenses  in  travelling  and  remaining  on  the  continent. 

^\'ith  respect  to  the  charge  against  the  bankrupt  of  having  given  a  fraudulent 
preference  to  Mr.  Wells,  the  bankrupt  deposed  that  when  he  executed  the  securities 
in  que.stion,  he  not  only  did  not  contemplate  bankruptcy  or  insolvency,  or  intend  to 
diminish  the  sum  to  be  divided  among  his  creditors,  but  sincerely  believed  that,  with 
the  exception  of  his  debt  to  the  mortgagees,  he  did  not  owe  £150  in  the  world,  not 
having  the  least  expectation  that  the  litigation  in  which  he  was  engaged  with  Mr. 
Kell  could  or  would  terminate  in  the  way  it  did,  but  being,  as  he  alleged,  advised 
that  his  contest  with  Mi\  Kell  would  end  in  the  bankrupt's  recovering  a  balance  from 
him. 

With  regard  to  the  circumstance  of  no  books  having  been  kept,  the  bankrupt 
deposed  that  he,  being  in  no  way  of  business  except  as  aforesaid,  was  in  the  hal)it  of 
paving  ready  money  for  everything,  and  besides  his  mortgages,  including  those  to 
Mr.  Wells  and  the  claim  of  Mr.  Kell,  did  not  owe  any  debts  at  all,  save  trifling  debts, 
amounting  altogether  at  the  utmost  to  not  more  than  £150. 

With  regard  to  the  fact  of  his  having  left  England,  and  incurring  expenses  on 
the  continent,  the  bankrupt  admitted  that  the  course  he  took  was  imprudent  with 
reference  to  his  own  interest.s,  but  stated  that,  at  that  time,  he  did  not  suppo.se  he 
was  likely  to  become  bankrupt ;  and  that  when  he  went  and  was  remaining  abroad,  he 
was  suffering  deep  mortification  and  distress  at  the  result  of  the  arbitrator's  award, 
and  was  under  a  firm  belief  (which  he  still  entertained)  that  the  arbitrator  had  been 
misled  bv  the  evidence. 

[551]  With  regard  to  the  circumstance  of  the  bankrupt  having  at  a  former  period 
compounded  with  his  creditors,  he  deposed  that  the  facts  were  as  follows  : — In 
February  1843  he  commenced  busines.s,  and  the  Tartar  was  the  first  vessel  he 
purchased.  Her  career  was  very  brief  and  peculiarly  disastrous.  The  first  voyage 
which  she  attempted  was  to  Archangel,  and  on  her  homeward  voyage  from  that  port 
to  Hull,  with  a  valuable  cargo  on  board  (part  of  which  belonged  to  the  bankrupt, 
and  which  cargo  from  some  mistake  was  not  insured),  the  vessel  was  dismasted  and 
abandoned.  The  value  of  the  ship  and  freight,  and  of  that  portion  of  the  cargo 
belonging  to  the  bankrupt,  was  upwards  of  £1500.  The  ship  was  insured  with  the 
General  Marine  Insurance  Company  for  £1000.  That  office  disputed  the  abandon- 
ment, and  the  bankrupt,  dreading  the  risks  of  engaging  in  a  legal  contest  with  so 
wealthy  an  office,  accepted  £500,  offered  to  him  in  full  of  all  demands.  He  con- 
sequently lost  full  £1000,  which  was  nearly  half  his  capital,  by  his  first  adventure 
in  shipping. 

In  1844  the  bankrupt  purchased  a  schooner  named  the  Prince  of  Saxe-Coburg. 
This  vessel  he  repaired  and  refitted  at  a  very  considerable  outlay  ;  but  during  the 
single  voyage  which  she  made  whilst  she  belonged  to  the  bankrupt,  four  accidents 
happened  to  her,  and  the  loss  arising  therefrom  was  considerable.  This  so  dis- 
comfited the  bankrupt,  that  he  determined  to  sell  the  schooner,  and  did  so  at  a  price 
very  much  below  what  he  gave,  and  he  thereby  lost  several  hundred  pounds  by  this 
vessel.  In  1845  and  early  in  1846  the  bankrupt  made  some  purchases  of  tallow, 
linseed,  cloverseed,  and  linseed  cakes,  and  after  the  purchase  the  goods  fell  greatly 
in  value,  in  consequence  of  the  panic  in  the  money  market  which  occurred  at  that 
time,  and  under  the  circumstances  aforesaid,  the  bankrupt  was  obliged  to  call  [552] 


3DBG.  M.  acG.  583.  EX    PARTE    HODGSON  217 

his  creditors  together  in  March  1846,  and  they  knowing  well  how  exceedingly 
unfortunate  the  bankrupt  had  been,  most  handsomely,  and  without  an  exception, 
accepted  a  composition  of  5s.  in  the  pound.  The  bankrupt  borrowed  the  money 
required  for  making  the  payment ;  but,  at  the  end  of  1846,  the  bankrupt  came  into 
possession  of  a  little  property,  upon  the  death  of  a  near  relative,  and  he  then  foith- 
with  repaid  the  money  borrowed. 

Mr.  Rolt  and  Mr.  Kinglake  supported  the  appeal. 

Mr.  Bacon,  for  Mr.  Kell,  submitted  that  the  decision  of  the  Commissioner  was 
not  more  severe  than  the  justice  of  the  case  required.  He  cited  Ex  paiie  HolUngu'orth 
(4  De  G.  it  S.  44),  and  contended  that  on  the  authority  of  that  case,  and  the 
principle  on  which  the  6  Geo.  4,  c.  16,  s.  127,  was  framed,  the  certificate  ought  not 
to  do  more  than  protect  the  person  of  the  bankrupt. 

Mr.  Keller  appeared  for  the  assignees. 

Mr.  Wells  was  examined  vivA  wee  as  to  his  security. 

The  Lord  Justice  Knight  Bruce.  In  the  particular  circumstances  before  us 
I  find  it  difficult  or  impossible  to  understand  why  it  was  that  Mr.  Kell,  the 
petitioning  creditor,  caused  the  bankrupt  to  be  made  a  bankrupt  unless  it  was  merely 
with  the  view  of  punishing  him  for  misconduct,  actual  or  supposed,  towards  that 
gentleman.  Substantially  there  are  not,  nor  was  it  likely  that  there  would  be,  any 
assets.  So  that  if  the  bankruptcy  had  been  directly  or  indirectly  of  the  bankrupt's 
own  obtaining  or  seeking  (which  certainly  [553]  it  was  not),  he  might  have  been 
open  to  more  censure  than  that  to  which  he  is  in  the  actual  circumstances  open.  The 
bankruptcy  is  and  from  the  beginning  has  been  one  altogether  adverse  to  him.  But  as 
to  his  certificate,  he  was  not  before  the  learned  Commissioner,  nor  is  he  now,  opposed 
except  by  Mr.  Kell  and  the  two  assignees — of  whom  neither  is  a  creditor — one 
being  of  course  the  official  assignee  and  the  other  having  been  nominated  and 
chosen  by  Mr.  Kell,  who  either  would  not  or  could  not  be  appointed  an  assignee 
himself,  but  has  proved  a  debt  under  the  bankruptcy,  not,  however,  so  much  in  the 
whole  as  £80,  though  he  claims,  and  probably  with  truth,  to  be  a  creditor  of  the 
bankrupt  to  an  amount  much  larger.  Mr.  Kell  holds  or  claims  to  have  a  security 
or  lien  upon  certain  property  in  his  possession  that  (subject  to  his  security  or  lien, 
if  any,  and  to  another  security  which  seems  alone  enough  to  exhaust  the  value) 
belongs  to  the  bankrupt's  estate.  The  total  amount  of  debts  proved  under  the 
bankruptcy  is  less  than  £100,  including  what  Mr  Kell  has  proved. 

These  considerations  and  the  original  examination  before  us  have  reduced  the  case 
against  the  bankrupt  as  to  his  certificate  to  three  points — first,  his  want  of  business- 
like habits,  and  seemingly  of  capacity  for  business ;  secondly,  the  absence  of  books 
and  accounts,  a  head  which  may  perhaps  be  hardly  distinguishable  from  the  first ; 
and  thirdly,  his  conduct  in  going  and  living  for  five  or  six  months  abroad,  where 
and  as  he  did,  after  he  had  become  aware  of  the  nature  of  Mr.  Temple's  award. 

With  regard  to  the  first  point,  the  errors  and  mishaps  which  have  thus  arisen 
have  not  been  of  such  a  nature  as  to  lead  to  an  inference  of  moral  delinquency  or  to 
be  otherwise  than  usual.  It  is  probable  that  all  who  dealt  with  him  were  well 
aware  of  the  degree  of  his  aptitude  [554]  and  capacity.  The  second  point  certainly 
deserved  close  attention  and  required  explanation.  But  I  think  that  the  particular 
and  limited  nature  and  character  of  the  bankrupt's  business,  including  of  course  the 
manner  in  which  he  seems  to  have  employed  his  vessels,  afford,  if  not  a  justification, 
some  excuse  in  this  respect,  so  as  not  to  render  it  incumbent  on  us  with  reference 
either  to  the  specific  merits  of  the  individual  case  or  to  the  interests  of  society  to 
visit  his  mode  of  acting  so  far  with  great  severity.  On  the  third  point,  however,  I 
regard  his  conduct  as  open  to  much  animadversion.  He  ought  not  to  have  gone 
abroad  when  and  as  he  did.  He  ought  not  to  have  lived  abroad  at  the  rate  of  expense 
or  in  the  manner  that  he  did. 

His  proceedings  have  been  censurable,  but  considering  the  whole  of  the  facts 
before  us,  I  am  of  opinion,  and  I  believe  my  learned  brother  also  to  think,  that  the 
demands  of  public  and  private  justice  here  will  be  satisfied  by  suspending  the 
certificate  for  a  twelvemonth  from  the  date  of  the  petition  for  adjudication,  by 
allowing  it  then  of  the  second  class  without  restriction  or  condition,  and  by  granting 
the  bankrupt  protection  as  from  the  11th  of  Jul}' next,  but  not  during  the  inter- 
mediate time. 
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The  Lord  JifsriCE  Turner.  I  feel  no  doubt  that  some  punishment  is  deserved 
by  this  bankrupt ;  the  question  is,  what  extent  of  punishment  will  satisfy  justice. 
The  ert'ect  of  the  judjimont  of  the  Commissioner  is  to  deprive  the  bankrupt  of  the 
power  of  entering  into  trade,  until  he  has  paid  all  the  debts  which  could  be  proved 
under  the  bankruptcy.  I  do  not  consider  it  to  be  in  general  consistent  with  good 
policy  to  allow  a  bankrupt  to  enter  into  trade,  protecting  his  person,  and  leaving 
all  his  estate  subject  to  be  swept  away  under  an  execution  issued  by  any  creditor  to 
whom  [555]  he  was  indebted  before  his  bankruptcy.  Extreme  cases  may  occur  in 
which  justice  may  require  such  a  course  to  be  taken  ;  but  it  does  not  appear  to  me 
consistent  with  sound  policy  generally  to  grant  certificates  in  such  a  form.  With 
regard  to  the  conduct  of  the  bankrupt  towards  Mr.  Kell,  I  feel  no  doubt  that  there 
was  a  bona  fii/i-  belief  on  the  part  of  the  bankrupt  that  he  was  not  indebted  to  Kell 
in  the  amount  claimed.  It  is  however  said  that  the  bankrupt  made  a  compo.sition 
with  his  creditors  five  j'ears  ago,  and  that  this  circumstance  disentitles  him  to  a 
certificate  which  will  do  more  than  protect  his  person.  It  appears  to  me,  however, 
that  the  composition  was  rendered  necessary  by  misfortune.  It  has  been  argued,  on 
behalf  of  the  Respondent,  that  the  certificate,  in  such  a  case,  ought  not  to  protect 
the  bankrupt's  property,  by  analogy  to  the  provision  in  the  Act  of  George  4,  that 
where  a  bankrupt  had  compounded  with  his  creditors,  and  had  paid  less  than  15s. 
in  the  pound,  his  future  assets  were  not  to  be  discharged.  I  think,  however,  that 
this  argument  rather  tends  the  other  way,  and  that,  from  the  omission  of  a  similar 
provision  in  the  present  Act,  we  may  infer  that  the  Legislature  considered  such  a 
punishment  too  severe  to  be  inflicted  in  every  such  case. 

Another  charge  made  against  the  bankrupt  is  founded  on  the  absence  of  accounts, 
but  it  is  to  be  considered  that  this  bankrupt  was  a  shipowner,  having  only  two 
small  vessels  and  was  not  a  trader  in  extensive  business ;  and  that  the  same 
importance  does  not  attach  to  the  absence  of  books  in  such  a  case  as  on  one  of 
general  trading.  His  absence  abroad  is  perhaps  the  least  justifiable  part  of  his 
conduct,  but  I  think  that  it  is  rather  to  be  attributed  to  angry  feelings  than  to  any 
settled  principle  of  dishonesty.  Although  it  cannot  be  justified,  I  think  it  is  [556] 
not  sufficient  ground  for  subjecting  all  his  future  property  to  his  past  debts.  Upon 
the  whole,  it  appears  to  me,  that  the  measure  of  justice  awarded  by  my  learned 
brother  is  the  right  one. 


[556]  Ex  parte  Neilson.  In  the  Matter  of  W.  Edmond  and  T.  Edmond,  Bankrupts. 
Before  the  Lord  Chancellor  Lord  Cran worth  and  the  Lord  Justice  Turner.  (1) 
Dec.  12,  13,  1.5,  1853. 

[S.  C.  23  L.  J.  Bk.  12  ;  18  Jur.  297.] 

An  allottee  of  shares  in  a  completely  registered  joint  stock  company  but  who  has  not 
executed  the  deed  of  settlement  of  the  company  cannot  under  the  provisions  of 
the  26th  section  of  the  Joint  Stock  Companies'  Registration  Act  (7  &  8  Vict.  c. 
110)  enter  into  a  contract  for  the  sale  of  his  shares. 

W.  E.  was  the  allottee  of  .shares  in  a  completely  registered  joint  stock  company,  but 
had  not  executed  the  deed  of  settlement :  his  brother  T.  E.,  acting  under  the 
authority  of  a  power  of  attorney,  desired  Messrs.  N.,  stockbrokers,  to  sell  these 
shares,  and  they  entered  into  contracts  with  purchasers  accordingly  :  before  the 
transfers  were  registered  W.  E.  became  bankrupt,  and  the  brokers  were  obliged  at 
their  own  co.st  to  complete  the  contracts  with  the  purchasers.  Held,  dismissing  a 
petition  by  the  brokers  claiming  to  have  the  bankrupt's  shares  transferred  to 
them,  that  under  the  terms  of  the  26th  section  of  the  Act  7  &  8  Vict.  c.  110,  the 
contracts  were  null  and  void,  and  that  the  assignees  of  the  bankrupt  were  entitled 
to  the  shares  as  part  of  his  estate  and  effects. 

This  case,  which  was  substantially  an  appeal  from  a  decision  in  bankruptcy  of 
Mr.  Commissioner  Skirrow,  came  on  before  the  Court  of  Appeal  under  the  following 
circumstances : — 
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In  June  1845  a  prospectus  was  issued  for  the  formation  of  a  joint  stock  insurance 
company  at  Liverpool  under  the  title  of  the  Royal  Insurance  Company,  with  a 
capital  of  two  millions  in  one  hundred  thousand  shares  of  twenty  pounds  each  ;  and 
on  the  13th  June  1845  the  company  was  completely  registered  in  pursuance  of  the 
Act  7  &  8  Vict.  c.  110. 

[557]  On  the  7th  July  1845,  the  bankrupt  William  Edmond,  who  together  with 
his  brother  Thomas  Edmond  carried  on  business  as  a  merchant  at  Bombay  and 
Liverpool,  applied  bj'  letter  for  two  hundred  shares  in  the  company ;  and  in 
consequence  of  this  application  two  hundred  .shares  were,  on  the  22d  July  1845, 
allotted  to  him  at  fifteen  shillings  per  share  premium,  and  the  usual  letter  of 
allotment  was  forwarded  to  him  by  the  manager  of  the  company.  On  the  28th 
Jul}-  1845  W.  Edmond  paid  the  premium  of  fifteen  shillings  per  share  together 
with  the  first  call  of  twenty  shillings  per  share  on  the  shares  allotted  to  him,  and 
took  a  receipt  for  the  payment  written  across  the  letter  of  allotment. 

On  the  3d  December  1845,  W.  Edmond  left  Liverpool  and  went  to  Bombay  for 
business  purposes,  not  having  executed  the  deed  of  settlement  of  the  company. 
Shortly  before  his  departure,  he  executed  a  letter  of  attorney,  dated  the  20th 
November  1845,  authorizing  his  brother  Thomas  Edmond  to  ask  demand  itc.  all  and 
every  manner  of  debt  and  debts  &c.  "railway  shares  or  stock  consolidated  or  in  scrip" 
owing  or  belonging  to  him  (W.  Edmond)  &c.  and  to  give  receipts  for  the  same,  and 
to  settle  accounts,  bring  and  defend  actions  &c.,  and  also  authorizing  T.  Edmond  for 
him  W.  Edmond  and  in  his  name  "to  make  sign  seal  execute  and  deliver  any 
transfer  or  assignment,"  or  to  join  in  transferring  or  assigning  any  mortgage  &c.  or 
other  specialty  of  whatsoever  kind  and  nature,  and  likewise  to  take  possession  of  all 
goods  and  chattels  of  W.  Edmond,  and  "to  treat  with  any  person  or  persons 
whatsoever  for  the  selling  or  disposition  of  all  or  any  part  or  parts  of  the  said  goods 
and  chattels  "  and  all  his  estate  right  &c.  in  and  to  the  same  premises,  and  generally 
to  do  &c.  all  other  lawful  acts  and  things  necessary  to  be  done  therein,  and  all  acts 
and  things  whatsoever  requisite  to  be  done  respecting  all  and  every  [558]  his  affairs 
and  concerns  and  in  or  about  the  .same  nothing  excepted. 

On  the  9th  December  1845,  Thomas  Edmond,  acting  on  the  letter  of  attorney, 
paid  a  further  call  of  one  pound  per  share  on  the  two  hundred  shares  and  took  a 
receipt  for  the  same,  and  proposed  to  execute  the  deed  of  settlement  of  the  company, 
but  the  solicitor  of  the  company  considered  that  the  letter  of  attorney  did  not  confer 
authority  on  Thomas  Edmond  to  execute  the  deed,  and  in  consequence  the  deed  of 
settlement  remained  unsigned  by  W.  Edmond  or  any  one  for  him. 

In  the  month  of  January  1846,  Thomas  Edmond  directed  Messrs.  Neilson,  share- 
brokers  at  Liverpool,  to  sell  the  two  hundred  shares  ;  and  in  accordance  with  this 
direction  Messrs.  Neilson  negotiated  sales  of  one  hundred  and  fifty-five  shares  in 
different  portions  to  three  distinct  parties,  and  notice  of  the  sales  was  duly  given  to 
the  secretary  of  the  company,  and  they  were  assented  to  by  the  company  and 
transfers  were  prepared  and  executed  by  Thomas  Edmond  as  the  attorney  of  his 
brother  for  carrying  the  sales  into  effect.  The  company's  solicitor  however  was  of 
opinion  that  before  the  transfers  could  be  registered  the  company's  deed  should  be 
executed  by  W.  Edmond,  and  in  consequence  of  this  the  registration  of  the  transfers 
was  postponed. 

On  the  6th  March  1846,  W.  Edmond  and  T.  Edmond  became  bankrupts.  The 
transfer  of  the  one  hundred  and  fifty-five  shares  not  having  been  completed  as 
above  mentioned,  Messrs.  Neilson,  according  to  the  rules  and  regulations  of  the 
Liverpool  Stock  Exchange,  became  bound  to  deliver  the  number  of  shares  agreed  to 
be  sold  to  the  respective  purchasers  thereof,  and  they  duly  transferred  and  delivered 
shares  accordingly. 

[559]  Under  these  circumstances  Messrs.  Neilson  claimed  to  stand  in  the  place 
of  the  original  purchasers,  and  to  be  entitled  to  have  the  one  hundred  and  fifty-five 
shares  in  question  transferred  to  them.  The  assignees  of  W.  Edmond  having  refused 
to  do  what  was  requisite  for  completing  the  transfers,  Messrs.  Neilson  presented  a 
petition  in  the  bankruptcy  praying,  that  the  assignees  might  be  directed  to  execute 
the  transfer  of  the  shares,  and  that  the  Petitioners  might  be  entitled  to  all  benefit 
and  advantage  of  such  transfer.  Mr.  Commissioner  Skirrow  dismissed  this  petition, 
holding  that  the  sales  were  void,  and  that  the  assignees  were  entitled  to  the  shares 
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as  part  of  the  bankrupt's  estate,  William  Edmoiid  not  having  been  a  duly  constituted 
shareholder  pursuant  to  the  26th  section  of  the  Act  7  &  X  Vict.  e.  110.(2) 

[560]  From  this  decision  Messrs.  Neilson  appealed,  and  the  case  came  before  the 
^■ice-Chanc■ellor  Knight  Bruce  [561]  sitting  in  bankruptcy  on  the  2d  Augu.st  1850, 
when  His  Honour  deterniiiied  that,  if  the  Petitioners  desired  it,  a  case  should  be  sent 
for  the  opinion  of  a  Court  of  law  ;  and  the  Petitioners  having  so  elected,  a  case  was 
directed  accordingly. 

Nothing  having  been  effectually  done  by  the  Petitioners  to  get  the  case  lirought 
forward  for  decision,  the  assignees,  who  were  anxious  to  wind  up  the  bankrupt's 
estate,  applied  for  and  ol)tained  leave  from  the  Lords  Justices  to  restore  the  petition 
to  the  paper,  in  order  to  have  it  reheard.  This  was  done,  but,  on  the  matter  l)eing 
opened,  their  Lordships  thought  it  desirable  to  have  the  appeal  heard  before  the  full 
Court,  and  the  petition  now  came  on  accordingly. 

The  twenty-si.xth  section  of  the  Joint  Stock  Com-[562]-panies  Registration  Act, 
7  &  8  Vict.  c.llO,  on  which  the  question  mainly  turned,  after  certain  enactments 
restricting  the  rights  of  shareholders  prior  to  the  execution  of  the  deed  of  settlement, 
proceeds  as  follows — "And  ftirther,  with  regard  to  subscribers  and  every  person 
entitled  or  claiming  to  be  entitled  to  any  share  in  au}^  joint  stock  company  the 
formation  of  which  shall  be  commenced  after  the  first  day  of  November  One  thou.sand 
eight  hundred  and  forty-four,  that  until  such  joint  stock  company  shall  have  obtained 
a  certificate  of  complete  registration,  and  until  any  such  subscriber  or  person  shall  have 
been  duly  registered  as  a  shareholder  in  the  said  Registry  Office  it  shall  not  be 
lawful  for  such  person  to  dispose,  by  sale  or  mortgage,  of  such  share,  or  of  any 
interest  therein,  and  that  every  contract  for  or  sale  or  disposal  of  such  share  or 
interest  shall  be  void,  and  that  every  person  entering  into  such  contract  shall  forfeit 
a  sum  not  exceeding  ten  pounds." 

Mr.  J.  Russell  and  Mr.  Eddis,  for  the  Petitioners  Messrs.  Neilson.  There  is  in 
this  case  a  clear  contract  binding  in  equity  on  the  bankrupt,  and  the  Court  will  there- 
fore enforce  it.  The  contention  on  the  part  of  the  assignees  is,  that  the  sale  was 
void  under  the  terms  of  the  twenty-sixth  section  of  the  Act  7  &  8  Vict.  c.  110  ;  but, 
even  if  this  were  so,  and  it  was  necessary,  in  order  to  give  validity  to  the  sales  of  the 
shares,  that  the  deed  should  have  been  executed  by  the  bankrupt,  the  deed  must, 
under  the  circumstances,  be  treated  as  having  been  executed,  because  that  act  was 
prevented  solely  by  the  mistake  of  the  solicitor  of  the  company,  the  power  of  attorney 
conferring  ample  authority  on  T.  Edmond  to  execute  for  his  brother.  We  insist, 
however,  that  the  case  does  not  fall  within  the  Act,  the  policy  of  which  was,  in 
reference  to  joint  stock  [563]  companies,  to  prevent  persons  dealing  with  a  species  of 
property  in  which  they  possessed  no  title  binding  as  between  them  and  the  company. 
This  state  of  things  did  not  exist  in  the  present  instance  :  the  bankrupt  was  equitable 
owner  of  the  shares ;  every  act  necessary  to  be  done  had  been  done  ;  and  on  the  one 
hand  the  company  could  not  deny  the  right  of  the  bankrupt,  and  he  on  the  other  was 
bound  to  take  shares.  There  is,  besides,  nothing  in  the  Act  to  shew  that  it  is 
necessarj'  for  a  mere  allottee  of  shares  to  have  his  name  registered,  and  the  clause  in 
the  twenty-sixth  section,  which  is  relied  on,  applies  only  to  those  persons  whose  names 
fire  to  be  registered.  (They  read  and  commented  on  the  seventh,  eleventh,  forty- 
ninth,  fiftieth,  and  fifty-fourth,  sections  of  the  statute,  in  connexion  with  and  as  sup- 
porting the  view  taken  by  them  of  the  meaning  of  the  twenty-sixth  section.) 

Mr.  Bacon,  Mr.  Tomlinson,  and  Mr.  Smythe,  for  the  assignees.  They  contended 
that  the  intention  of  the  statute  in  question  was  to  lay  down  a  general  rule  applicable 
to  all  cases,  and  to  provide  that  a  shareholder  in  order  to  obtain  a  right  to  sell  his 
share  must  execute  the  deed  of  settlement  of  the  company,  and  that  until  he  had  done 
so  he  could  not  part  with  any  shares ;  that  the  liankrupt  in  the  present  instance  had 
not  done  this  ;  that,  so  far  as  the  power  of  attorney  was  concerned,  the  solicitor  of 
the  company  was  quite  right  in  the  objection  he  had  taken,  and  that  it  conferred  no 
authority  on  T.  p]draond  to  execute  the  deed.  They  submitted  that  the  case  came 
within  the  meaning  of  the  Act,  and  that  therefore  the  decision  of  the  Commissioner 
was  right.  On  the  point  of  the  construction  of  the  Act,  they  read  and  commented  on 
the  fourth,  seventh,  tenth,  eleventh,  twelfth,  fifteenth,  twenty-sixth,  and  forty-ninth 
sections,  and  referred  to  the  [564]  judgment  of  Erie,  J.,  in  Wilkinson  v.  The  Anglo- 
Californian  Gold  Mining  Company  (21  Law  J.  Q.  B.  327) :    they  also  cited   U'ihon  v. 
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Tlie  Birkenhead,  Lancashire  and  Cheshire  Junction  L'ailwa;/  Coinjiani/  (6  Exch.  Rep.  626), 
The  Galvanized  Irm  Convpany  x.  H'estol/i/  (8  Exch.  Kep.  17),  I'ounf/  v.  Smith  (15  M.  it 
"\V.  121).  As  to  the  coustiuctioii  of  the  letter  of  attorney,  they  referred  to  Attwood  v. 
Munninijs  (7  B.  &  C.  278).  In  reference  to  the  nature  of  the  contract,  and  the 
difference  between  a  general  and  special  contract  as  connected  with  the  interference 
of  the  Court  to  enforce  it,  they  citetl  Avsten  v.  Craven  (4  Taunt.  644),  Hibhlewhite  v. 
M' Marine  (5  M.  &  W.  462  ;  and  6  M.  &  W.  200),  Knvjht  v.  Barber  (16  M.  iV-  W.  66), 
Dixon  V.  Yates  (5  B.  &  Ad.  313),  Sutton  v.  Tatham  (10  A.  &  E.  27),  Humble  v.  Mitchell 
(11  A.  &  E.  205),  Bayliffe  v.  Buttenvorth  (1  Exch.  Kep.  425),  fFait  v.  Baker  (2  Exch. 
Rep.  1),  The  Queen  v.  The  Reyistrar  of  Joint  Stock  Companies  (10  Q.  B.  Rep.  839). 

Mr.  J.  Russell  replied. 

Dee.  15.  The  Lord  Chancellor.  This  case  comes  before  us  upon  a  petition, 
which  is  substantially  an  appeal  from  an  order  of  the  Commissioner.  The  Petitioners 
(Messrs.  Neilson)  had  acted  as  brokers  in  the  sale  of  certain  supposed  shares  belonging 
to  the  bankrupt.  Having  in  this  character  contracted  to  sell  the  shares,  it  turned  out 
that  the  shares  were  merely  scriji,  that  is,  contracts  under  which  the  bankrupt  was 
entitled  to  become  a  shareholder :  the  consequence  was  that  the  Petitioners  were 
unable  to  carry  their  contract  into  effect,  and  were  obliged  at  their  own  cost  to 
purchase  shares  for  the  persons  with  whom  they  [565]  had  contracted.  It  appears 
that  the  bankrupt  had  in  his  hands  at  the  time  of  his  bankruptcy  scrip  that  would 
enable  him  to  become  a  shareholder  to  the  extent  of  two  hundred  shares,  and  the 
object  of  Messrs.  Neilson  is  to  assert  a  lien  on  that  scrip,  and  either  to  compel  the 
bankrupt's  assignees  to  complete  the  title  to  these  incipient  shares  by  executing  the 
company's  deed,  or  in  some  way  or  other  to  make  this  scrip  available  for  the  repay- 
ment of  the  money  expended  by  the  Petitioners  in  buying  shares  for  the  purchasers. 
This  case  was  in  the  first  instance  heard  Ijefore  the  Commissioner,  who  was  of  opinion 
that  Messrs.  Neilson  had  no  such  claim  as  they  sought  to  establish,  and  dismissed  the 
petition  :  it  now  comes  on  by  way  of  appeal  before  us. 

A  great  deal  of  argument  was  addressed  to  us  upon  the  different  clauses  of  the 
Act ;  and  although  I  have  since  the  hearing  looked  carefully  through  them,  I  have 
found  nothing  to  vary  the  impression  which  I  had  from  the  first,  namely,  that  this  is 
not  a  case  in  which  there  is  any  diff"erence  between  law  and  equity,  and  that  the 
Legislature  meant  to  make  it  an  imperative  condition  on  any  person  before  he  could 
sell  his  shares  or  scrip  or  whatever  it  was  in  a  company  to  be  formed,  that  he  should 
constitute  himself  a  complete  shareholder  by  executing  the  deed  of  settlement  and 
suljjecting  himself  to  the  liabilities  of  that  deed. 

The  argument  pressed  upon  us  as  to  some  of  the  earlier  clauses  in  the  Act  amounts 
to  no  more  than  this,  that  the  Legislature  had  not  expressed  its  own  intention  with 
perfect  accuracy,  and  that  it  has  used  the  words  "  shareholder "  and  "  subscriber " 
occasionally  in  terms  not  strictly  appropriate.  One  way  of  getting  out  of  the  diffi- 
culty in  all  these  cases  might  be,  to  hold  that  the  interpretation  clause  only  gives  a 
particular  meaning  to  be  applied  [566]  unless  there  be  anything  in  the  context,  as  I 
think  there  is  in  the  Act  here  in  reference  to  the  point  before  us,  leading  to  a  contrary 
interpretation.  Whatever  view,  however,  may  be  taken  of  that,  I  cannot  help 
suspecting  that  the  Legislature  has  used  the  words  in  question  in  some  instances 
incautiously  ;  but  that  is  of  no  consequence,  for  the  latter  branch  of  the  twenty-sixth 
section,  to  which  alone  it  appears  to  me  we  are  to  direct  our  attention,  has  no  such 
ambiguity.  The  section,  after  some  enactments  as  to  shareholders,  proceeds  thus, 
using  the  word  "subscriber," — (His  Lordship  read  the  clause  as  above  set  out).  The 
terms  here  used  clearly  shew  that  the  Legislature,  wisely  or  unwisely,  thought  that 
the  contracts  and  dealings  referred  to  were  injurious  to  the  public  interest ;  they 
therefore  impose  a  penalty  on  any  person  who  shall  enter  into  them  ;  and  the  conse- 
quence is  that  we  must  take  it  to  be  contrary  to  the  policy  of  the  statute  itself  that 
any  such  dealings  shall  take  place. 

There  has  recently  been  a  great  deal  of  discussion  as  to  how  far  Courts  of  justice 
can  act  upon  the  notion  of  any  particular  contract  being  contrary  to  the  policy  of  the 
law  ;  but  though  there  may  be  doubts  in  particular  cases,  the  Courts  will  act,  and  no 
doubt  must  act,  upon  the  policy  of  the  law  when  that  policy  is  distinctly  enunciated 
in  the  statute  which  creates  the  disability  or  propounds  that  policy.  The  Legislature 
then  having  said  that  it  is  contrary  to  public  policy  (for  that  is  the  meaning  of 
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imposing  the  penalty)  that  there  shall  be  any  dealing  with  these  choses  in  action  in 
that  incipient  state  of  existence,  and  having  imposed  a  penalty  on  any  person  who 
shall  so  deal,  goes  on  to  say,  that  any  contract  for  such  sale  shall  be  null  and  void. 
If  the  contract  is  null  and  void  on  grounds  of  public  policy,  it  must  be  null  and  void 
in  law  and  eiiuity  for  all  purposes. 

[567]  That  being  so,  what  is  the  position  in  which  the  Messrs.  Neilson  stand  1 
They  have  at  the  instance  of  the  bankrupt,  or  those  who  represented  him,  entered 
into  a  contract  to  sell  a  portion  of  two  hundred  shares  for  the  bankrupt.  The 
bankrupt  being  unable  to  complete  the  contract  they  were  obliged  to  complete  it 
themselves,  and  it  now  turns  out  that  the  bankrupt  had  no  such  shares,  no  such  sale- 
able commodity,  and  that  the  Messrs.  Neilson  have  been  prevailed  on  improperly  by 
the  bankrupt  or  those  who  represented  him  to  make  the  contract.  The  person  who 
represented  the  bankrupt  possibly  thought  that  he  had  authority  to  do  what  he  did, 
but  he  had  no  such  authority.  The  consequence  is  that  Messrs.  Neilson  have  incurred 
a  very  serious  loss,  and  I  am  sorry  for  that,  but  their  remedy  must  be  the  same  as 
that  of  any  other  person  who  has  been  misled.  Whether  they  have  a  remedy  by 
action  for  damages,  or  whether  they  may  prove  before  the  Commissioner  for  so  much 
money  paid  for  the  use  of  the  bankrupt,  we  need  not  stop  to  inquire,  but  they  can  by 
no  possibility  have  a  better  right  on  this  scrip  than  the  purchaser  himself  would  have 
had,  and  the  Legislature  says  that  the  purchaser  himself  has  no  right  at  all.  It 
appears  to  me  that  this  concludes  the  whole  question,  and  my  opinion  is  that  the 
Petitioners  can  establish  no  right,  and  the  petition  must  therefore  be  dismissed,  and 
dismissed  with  costs. 

The  Lord  Ju.stice  Turner.  The  principal  question  which  was  argued  before  us 
in  this  case,  was,  whether  subscril)ers  to  a  company  falling  within  the  provisions  of 
7  ifc  8  Vict.  c.  110,  to  whom  shares  had  been  allotted  after  the  complete  registration 
of  the  company  according  to  the  provisions  of  the  Act,  could  lawfully  deal  with  those 
shares  by  way  of  sale  or  mortgage  before  they  had  executed  the  deed  of  settlement  of 
the  company,  and  had  been  duly  regis-[568]-tered  as  shareholders  in  the  registry 
established  W  the  Act.  This  question  mainly  depends  upon  the  construction  of  the 
26th  section  of  the  Act,  with  reference  of  course  to  the  interpretation  clause. 

That  the  word  subscril)er  as  defined  by  the  Act,  would,  if  unlimited  and  uncon- 
trolled, apply  to  an  allottee  of  shares  after  complete  registration,  was  hardly  if  at  all 
disputed,  and  cannot  indeed  be  denied.  The  question  therefore  seems  to  be  reduced 
to  this,  whether  the  unlimited  meaning  of  the  word  subscriber,  as  defined,  is  excluded 
by  the  context  or  the  nature  of  the  subject-matter,  and  it  does  not  appear  to  me 
that  it  is. 

We  must  first  consider  the  question  on  the  words  themselves.  They  are  found  in 
a  clause  which  also  contains  provisions  as  to  .shareholders,  and  much  was  said  at  the 
Bar  as  to  the  difficulty  of  putting  a  construction  upon  the  word  shareholders  contained 
in  the  clause  ;  but  I  do  not  think  that  any  difficulty  which  there  may  be  in  that 
respect  can  affect  the  present  question.  The  Act  from  the  interpretation  clause 
downwards,  distinguishes  between  shareholders  and  subscribers.  The  two  parts  of 
the  clause  therefore  relate  to  two  distinct  subjects,  and  it  would  not,  as  I  conceive,  be 
consistent  with  any  sound  rule  of  construction,  to  permit  any  difficulty,  which  there 
may  be  in  construing  an  Act  of  Parliament,  as  to  one  matter  to  throw  doubt  upon  its 
construction  as  to  another  and  distinct  subject.  On  the  contrary,  I  think  it  is  the 
duty  of  the  Courts  so  to  construe  Acts  of  Parliament,  as  to  carry  them  into  effect 
with  respect  to  all  matters  with  respect  to  which  their  provisions  are  plain  and 
intelligible,  without  reference  to  other  provisions  as  to  other  matters,  which  may  be 
open  to  doubt  and  difficulty.  In  my  opinion,  therefore,  any  difficulty  which  there  may 
be  in  the  construction  [569]  of  the  word  shareholder,  as  used  in  the  26th  section  of  the 
Act,  must  be  laid  aside,  and  the  question  must  be  decided  upon  that  part  of  the 
section  which  applies  to  subscribers,  and  upon  the  other  provisions  of  the  Act. 

The  language  of  this  part  of  the  section  is  not,  I  think,  unimportant.  It  treats 
the  interests  of  subscribers  who  have  not  executed  the  deed  as  subsisting  interests, 
and  merely  prohibits  the  dealing  with  them  in  the  particular  mode  pointed  out.  It 
allows  them  to  devolve,  and  to  be  the  subject  of  testamentary  disposition,  but 
prohibits  their  being  dealt  with  by  sale  or  mortgage.  The  Legislature,  therefore,  has 
not  overlooked  the  existence  of  the  interest,  but  recognizing  its  existence,  has  limited 
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the  power  of  dealing  with  it.  It  is  said,  however,  that  this  limitation  ought  not  to 
be  applied  to  any  other  parties  than  those  who  were  subscribers  at  the  time  of 
complete  registration.  But  the  clause  does  not  contain,  nor  can  I  find  anything  in 
the  context  or  nature  of  the  subject  which  imports  such  a  limitation.  Allottees  are 
not  the  less  subscribers,  because  the  allotments  are  made  to  them  after  complete 
registration,  and  so  far  from  their  being  excluded  by  the  context  or  nature  of  the 
subject,  the  Act  seems  to  me  to  bear  a  directly  contrary  import.  It  seems  to  me  to 
contemplate  a  continued  series  of  registration,  completing  and  perfecting  that  which 
at  the  time  of  complete  registration  might  be  imperfect  and  incomplete.  I  observed 
during  the  argument  upon  the  10th  section  as  importing  that  there  must  be  a  return 
of  any  change  in  the  subscribers  after  complete  registration,  and  further  considera- 
tion has  confirmed  me  in  that  impression.  By  the  7th  section,  there  might  be  complete 
registration  when  the  deed  was  subscribed  by  one-fourth  of  the  subscribers  holding 
at  the  date  of  the  deed  one-fourth  of  the  maximum  number  of  shares  in  the  capital. 
[570]  Could  it  be  intended  that  if  the  whole  of  the  remaining  three-fourths  was  after- 
wards subscribed,  there  should  be  no  registry  of  those  subscribers  1  The  effect  might 
be  that  in  such  a  case  no  more  than  one-fourth  of  the  subscribers  might  ever  be  upon 
the  registry,  and  the  partners  who  had  executed  the  deed  would  have  no  means  of 
knowing  who  were  their  co-partners. 

It  was  said  that  the  term  subscribers  in  the  26th  section  ought  not  to  be  applied  to 
allottees  after  complete  registration,  because  they  had  no  power  to  compel  themselves 
to  be  put  upon  the  registry  ;  but  there  is  no  force  in  this  argument,  for  such  allottees 
might  at  any  time  execute  the  deed,  and  then  compel  registration. 

My  opinion,  therefore,  is  that  the  allottee  in  this  case  was  a  subscriber  within  the 
meaning  of  the  26th  section,  and  therefore  could  not  lawfully  deal  with  his  shares 
until  he  had  executed  the  deed,  and  consequently  that  this  petition  must  be  dismissed, 
and,  as  I  think,  dismissed  with  costs.  The  conclusion  at  which  we  have  arrived 
seems  to  me  to  fall  in  with  the  whole  scope  and  policy  of  the  Act.  Independently  of 
other  provisions,  the  Act  has  most  carefully  provided  for  the  transfer  by  deed  of  the 
shares  of  shareholders,  the  parties  who  had  executed  the  company's  deed.  It  has 
made  no  such  provision  for  transferring  the  shares  of  subscribers,  which  is  strong  to 
shew  that  the  Legislature  did  not  contemplate  that  such  shares  could  be  so  transferred  ; 
and  with  respect  to  the  policy  of  the  Act,  it  is  obvious  from  the  enactments  (to  which 
and  not  to  our  own  views  of  the  public  good  we  have  to  look  on  the  question  of  policy) 
that  the  Legislature  saw  that  inconveniences  had  arisen  from  the  subscribers  to  these 
large  companies  not  being  ascertained,  and  therefore  meant  to  provide  the  means  of 
ascertaining  them. 

(1)  The  Lord  Justice  Knight  Bruce  was  absent  from  indisposition. 

(2)  The  following  contains  the  material  portions  of  the  judgment. 

After  stating  the  principal  allegations  in  the  petition  the  learned  Commissioner 
said ; — "  I  will  now  consider,  whether  or  no  in  point  of  law  the  shares  in  question 
were  in  the  order  and  disposition  of  the  bankrupt  at  the  time  of  his  bankruptc}'.  In 
the  first  place  the  Petitioners  allege  that  they  sold  the  shares  by  virtue  of  the  power 
of  attorney  given  hy  W.  Edmond  to  his  brother :  if  then  this  power  of  attorney  did 
not  confer  a  legal  right  on  Thomas  Edmond,  it  follows  that  he  could  not  sell  the 
shares,  and  it  was  the  duty  of  the  Petitioners  who  were  acting  not  only  for  the  seller 
but  also  on  behalf  of  the  buyer  to  see  that  the  power  authorized  the  sale.  It  is  quite 
clear  that  they  had  notice  of  all  the  circumstances  relating  to  the  power,  for  they 
were  aware  that  long  before  the  shares  were  asked  to  be  transferred  the  power  of 
attorney  had  been  held,  in  the  opinion  of  the  legal  adviser  of  the  company,  to  be 
inoperative  for  the  purpose  of  giving  a  legal  title  to  T.  Edmond  to  dispose  of  the 
shares :  they  cannot  therefore  complain  at  now  finding  this  opinion  to  be  well 
founded.  If  a  man  sells  an  estate  as  an  authorized  agent,  and  is  empowered  to  sell 
it  for  a  given  sum  of  money,  but  instead  of  selling  it  for  that  sum  sells  it  for  a 
different  sum,  the  buyer  of  the  estate  cannot  enforce  the  contract :  if  he  was  to  file  a 
bill  for  specific  performance,  it  would  be  immediately  dismissed,  because  it  was  his 
duty  to  see  that  the  authority  given  was  strictly  complied  with.  There  is  another 
circumstance  to  be  noticed  :  the  bankrupt  was  at  the  time  merely  a  subscriber,  he 
was  not  a  shareholder  at  all.     Of  this  there  is  conclusive  evidence,  for  on  the  second 
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receipt  given  the  words  '  not  transferable  '  were  written,  which  in  common  interpreta- 
tion would  mean,  not  transferable  till  the  party  had  conformed  with  what  he  was  by 
law  retiuircd  to  do.  In  the  previous  year,  1844,  an  Act  of  Parliament  (7  &  8  Yict. 
c.  110)  hail  been  passed,  principally  for  the  purpose  of  putting  a  stop  to  persons 
dealing  in  visionary  schemes,  bringing  ruin  on  themselves,  and  having  a  demorahzuig 
inHueiTee  on  others :  that  Act  declared  that  unless  a  person  had  done  certain  things, 
which  here  William  Edmond  had  not  done,  and  which  Thomas  Edmond  was  not 
empowered  to  do,  he  was  not  in  a  situation  to  transfer  his  shares.  It  has  been  said, 
indeed,  that,  notwithstanding  this,  it  is  according  to  the  rules  of  the  Stock  Exchange, 
and  a  common  practice,  to  deal  with  shares  in  that  way  ;  but  any  rules  must  be 
altogether  inoperative  that  interfere  with  the  positive  law  of  the  land.  "What,  then, 
are  the  provisions  of  the  Act  of  Parliament  ?  The  third  section  points  out  what  shall 
be  meant  by  certain  words:  it  says  that  a  subscriber  is  'any  person  who  shall  have 
agreed  in  writing  to  take,  or  have  taken,  any  shares  in  a  proposed  company,  or  in  a 
company  formed,  and  who  shall  not  have  executed  the  deed  of  settlement,  or  a  deed 
referring  thereto  :  '  William  Edmond  was  exactly  in  that  position  :  it  then  goes  on  to 
define  what  a  shareholder  is,  he  is  '  any  person  entitled  to  a  share  in  a  company,  and 
who  has  executed  the  deed  of  settlement,  or  a  deed  referring  to  it : '  W.  Edmond  was 
not  a  shareholder,  because  he  had  not  executed  any  deed  of  settlement.  In  the 
twenty-sixth  section  is  laid  down  what  is  necessary  to  entitle  a  person  to  deal  with 
shares  ;  and  I  believe  it  is  admitted  on  all  sides  that  the  section  was  introduced  to 
prevent  the  mischief  which  was  then  going  on,  to  the  great  injury  of  trade,  and,  as 
I  before  remarked,  to  the  ruin  of  individuals,  and  the  demoralization  of  society.  The 
section  enacts  that,  to  entitle  a  subscriber  to  dispose  by  sale  or  mortgage  of  any 
shares  or  interest  in  a  company,  he  must  be  duly  registered  as  a  shareholder. 
Looking,  then,  at  the  power  of  attorney,  and  looking  at  this  Act  of  Parliament,  it  is 
clear  that  in  point  of  law  the  persons  who  now  claim  under  the  power  had  no  title, 
and  that  which  they  did  was  inoperative." 

The  learned  Commissioner  then  proceeded  to  consider  whether  the  dealings 
between  the  parties  constituted  an  equitable  contract ;  and  after  observing  that  there 
was  no  evidence  to  bring  home  to  the  Petitioners  any  knowledge  of  the  embarrassed 
circumstances  of  W.  Edmond,  proceeded  as  follows  : — "  Here  there  is  no  assignment 
of  the  shares,  nor  any  notice  of  an  assignment  binding  in  law.  There  was,  indeed, 
some  sort  of  notice  given  to  the  company,  but  it  did  not  state  to  whom  the  shares 
were  sold,  nor  the  authority  under  which  they  were  sold  ;  and  the  power  of  attorney 
gave  no  right  whatever.  When  you  speak  of  an  assignment,  you  mean  a  legal 
instrument,  but  there  is  none  such  here.  Again,  the  Petitioners  have  no  right  to 
complain,  for  they  had  due  notice  given  to  them  ;  they  knew  perfectly  well,  or  they 
ought  to  have  known,  that  the  words  '  not  transferable  '  meant  something ;  and  they 
were  cognizant  also  of  the  Act  of  Parliament.  Being,  then,  of  opinion  that  in  point 
of  law  the  property  remained  in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  and  being  of  opinion  that  there  was  no  equitable  contract 
whatever,  I  must  dismiss  the  petition." 


[571]     SuRCOME  V.  PiNNiGER  ;  and  In  the  Matter  of  King's  College  Hospital 
Act,  1851.     Ex  parte  Pij^niger.     Before  the  Lords  Justices.     Feb.  9,1853. 

[S.  C.  22  L.  J.  Ch.  419 ;  17  Jur.  196.     See  Unglei/  v.  Ungley,  1876,  4  Ch.  D.  77.] 

A  father,  shortly  before  the  marriage  of  his  daughter,  told  her  intended  husband  that 
he  meant  to  give  certain  leasehold  property  to  the  couple  on  their  marriage.  After 
the  marriage  he  gave  up  possession  of  the  property  to  the  husband,  to  whom  he 
directed  the  tenants  to  pay  the  rents,  and  handed  to  the  husband  the  title-deeds. 
The  husband  expended  money  upon  the  property.  Held,  sufficient  part-performance 
to  take  the  case  out  of  the  Statute  of  Frauds. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  upon  a  petition 
presented  under  the  Act  incorporating  King's  College  Hospital  and  in  a  cause. 
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By  the  Act  the  Hospital  was  empowered  to  take  land  for  the  site  of  the  building, 
subject  to  the  provisions  of  the  Lands  Clauses  Consolidation  Act  1845. 

In  the  year  1843  Mr.  George  Chartres  paid  his  addresses  to  Amelia  Ann  Aylwyn, 
the  daughter  of  William  Aylwyn,  and  made  her  an  offer  of  marriage.  On  the  2d  of 
January  1844,  Mr.  Aylwyn  told  Mr.  Chartres  that  he  was  entitled  to  a  leasehold 
house  and  premises  in  Carey  Street,  Lincoln's  Inn  Fields,  and  intended  to  give  this 
property  to  his  daughter  and  Mr.  Chartres  on  their  marriage. 

In  March  1844,  the  marriage  took  place,  and  soon  afterwards  Mr.  Aylwyn  gave  up 
possession  of  the  house  to  Mr.  Chartres,  and  directed  the  tenants  to  pay  the  rents  to 
him.  Mr.  and  Mrs.  Chartres  went  to  reside  in  the  house,  and  Mr.  Chartres  expended 
a  considerable  sum  of  money  in  repairs.  He  received  the  reiits  of  such  parts  as  he 
did  not  occupy,  and  treated  the  house  as  his  own.  Mr.  Aylwyn  also  delivered  to 
Mr.  Chartres  the  lease  and  other  documents  of  title  relating  to  the  house. 

On  the  19th  of  December  1849,  Mr.  Chartres  wrote  to  Mr.  Aylwyn  thus: — "I 
think  I  shall  try  Baswell  and  [572]  Roberts  again  to  buy  the  Carey  Street  lease  (as 
it  is  worth  more  to  them  than  to  anyone  else),  and  get  rid  of  it,  as  the  money 
will  be  worth  more  to  me  ;  "  to  which  Mr.  Aylwyn  replied,  "  As  regards  Carey 
Street,  I  wish  you  if  possible  to  convert  that  into  cash,  as  you  observe  it  will  be 
more  useful." 

Mr.  Aylwyn  died  intestate. 

The  Hospital  having  taken  the  house  under  the  powers  of  their  Act,  the  question 
was,  to  whom  the  purchase-money  belonged.  Mr.  Aylwyn's  administrator  claimed  it 
by  the  petition  now  before  the  Court,  but  the  Vice-Chancellor  ordered  it  to  be  paid  to 
Mr.  Chartres.     The  administrator  of  Mr.  Aylwyn  appealed. 

Mr.  Follett  and  Mr.  Kinglake,  in  support  of  the  appeal.  Marriage  is  not  a 
sufficient  part  performance  to  take  a  case  out  of  the  Statute  of  Frauds  :  Dunilas  v. 
Dutens  (1  Ves.  jun.  196  ;  2  Cox,  235),  Lassence  v.  Tierney  (1  Mac.  &  G.  551).  Indeed 
the  Statute  of  Frauds  expressly  provides  that  a  contract  in  consideration  of  marriage 
shall  not  be  binding  unless  that  contract  be  in  writing.  With  regard  to  the  other 
facts  relied  upon,  the  Court  w\\\  not  extend  the  exceptions  to  the  Statute  of  Frauds 
beyond  former  decisions,  those  decisions  having  already  gone  too  far  :  Russell  v.  Rvssell 
(1  Bro.  C  C.  269).  Moreover,  the  evidence  does  not  shew  any  contract,  but  merely 
a  parol  declaration  of  intention. 

They  also  referred  to  Spurgeon  v.  Collier  (1  Eden,  54),  Jefferys  v.  Jefferys  (Cr.  &  Pli. 
138),  Ellis  V.  Nimmo  (L.  &  G.  Rep.  temp.  Sugden,  333),  Edwards  v.  Jones  (1  Myl.  & 
Cr.  226),  Ex  parte  Haigh  (11  Ves.  403),  and  2  Sugden  on  Powers,  250. 

[573]  Mr.  W.  M.  James  appeared  for  a  Defendant  in  the  same  interest. 

Mr.  Russell,  for  Mr.  Chartres.  The  Statute  of  Frauds  did  not  render  a  parol 
agreement  a  nullity.  In  Hammersley  v.  De  Biel  (12  CI.  &  Fin.  45),  it  was  held  that  a 
letter  written  after  a  marriage  was  sufficient  evidence  within  the  Statute  of  Frauds  of 
an  ante-nuptial  agreement.  All  that  was  decided  by  Lassence  v.  Tierney  was,  that 
marriage  alone  was  not  sufficient  part  performance.  But  in  the  present  case  possession 
was  delivered,  which  has  been  always  held  sufficient.  The  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  which  are  incorporated  in  the  Hospital  Act,  throw  the 
onus  of  proof  upon  those  who  impeach  the  title  of  the  party  in  possession,  and 
the  latter,  in  the  absence  of  proof  to  the  contrary,  is  entitled  to  the  compensation 
money. 

Mr.  Follett  replied. 

The  Lord  Justice  Knight  Bruce.  This  case,  in  point  of  fact,  upon  the 
evidence,  stands  substantially  thus  : — It  seems  that  Mr.  George  Chartres,  having 
proposed  to  marry  the  daughter  of  a  gentleman  of  the  name  of  Aylwin,  who  was 
possessed  of  some  leasehold  property  in  Carey  Street,  Mr.  Aylwin,  in  the  course  of 
conversation  in  the  presence  of  a  third  person,  expressed  to  Mr.  Chartres  an  intention 
to  give  to  him  and  his  intended  wife  the  leasehold  house  in  question  in  the  event  of 
the  marriage  taking  place.  I  consider  that  promise  to  be  proved  by  the  evidence. 
The  marriage  took  place  ;  but  as  no  writing  passed  it  is  probably  true  that  if  the  case 
had  rested  there  the  promise  would  have  been  ineffectual,  and,  however  binding  in 
point  of  [574]  honour  and  morality  the  promise  might  have  been,  it  would  not  have 
been  so  at  law  or  in  equity.  Some  time  after  the  marriage,  however,  the  father  gave 
up  possession  of  the  property  to  the  son-in-law,  and  it  must  upon  the  evidence  be 
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taken  that  ho  so  gave  up  possession  by  reason  and  in  performance  of  the  verbal 
agreement  entered  into  before  the  marriage.  The  son-in-hiw  entered  into  possession 
and  expended  money  on  the  property,  and  was  never  disturbed,  but  was  allowed  to 
treat  it  as  his  own.  When  the  father-in-law  dies  the  administrator  says  that  all  this 
is  to  go  for  nothing,  and  that  the  property  still  formed  part  of  his  estate.  I  am  of 
opinion  that  the  administrator  cannot  be  heard  to  say  that.  I  am  of  opinion  that 
this  is  a  clear  case  of  a  parol  agreement  for  valuable  consideration  which  has  been  in 
part  performed,  and  it  is  the  settled  law  of  this  country,  and  has  been  so  for  a  great 
number  of  years,  that  in  such  circumstances  the  Statute  of  Frauds  is  no  defence.  I 
think  that  probably,  for  more  than  one  reason,  but  for  one  certainly,  this  petition 
ought  never  to  have  been  presented,  and  that  it  must  be  dismissed  with  costs. 

The  Lokd  Justice  Turner.  I  was  desirous  of  hearing  the  argument  throughout, 
for  the  purpose  of  seeing  whether  the  application  of  the  case  of  Hammersley  v.  De  Biel, 
before  the  House  of  Lords,  to  the  present  case,  was  affected  by  Avhat  was  said  by 
Lord  Cottenham  in  Lassence  v.  Tierney.  I  am  now  satisfied  that  it  is  not.  What 
Lord  Cottenham  said  in  Lassence  v.  Tiernei/  was  this,  that  there  was  nothing  against 
the  wife  but  a  parol  contract  before  marriage,  and  nothing  but  marriage  following, 
which  would  not  support  the  contract ;  and  that  such  a  contract  could  not  be  carried 
into  effect  under  the  .Statute  of  Frauds.  And  then  he  went  on  to  say,  "  In  Hamiaersley 
V.  De  Bid,  I  said  that  the  case  was  distinguishable,  because  the  hus-[575]-band,  on 
his  part,  having  contracted  before  marriage  to  do  something,  and  having  done  it,  that 
there  was  part  performance  of  the  contract,  the  contract  relating  to  property  to  which 
he  was  entitled."  Lord  Cottenham's  observations,  therefore,  point  to  the  distinction 
between  the  cases  in  which  there  is  no  part  performance  except  by  the  marriage,  and 
the  cases  in  which  there  is  part  performance  independently  of  the  marriage  Now,  in 
the  present  case  there  is  part  performance  by  the  delivery  up  of  possession  to  Mr. 
Chartres,  a  fact  which  has  been  always  held  to  change  the  situation  and  rights  of  the 
parties,  and  there  has  been  considerable  expenditure  by  him  on  the  property.  There  is 
therefore  here  what  was  wanting  in  Lassence  v.  Tierney,  namely,  acts  of  part  perform- 
ance besides  the  marriage.  The  difficulty  in  these  cases  is  that  the  Statute  of  Frauds 
presents  an  obstacle  to  suing  upon  the  agreement.  But  it  has  been  held,  in  many 
cases,  that  if  there  be  a  written  agreement  after  marriage  in  pursuance  of  a  parol 
agreement  before  marriage,  this  takes  the  case  out  of  the  statute,  so  also  does  part 
performance.  This  view  is  supported  by  Taylor  v.  Beech  (1  Ves.  sen.  297),  where 
Lord  Hardwicke  took  the  distinction  between  the  case  where  marriage  alone 
follows  and  where  other  acts  follow  the  parol  agreement.  It  is  clear  that  this  is  an 
agreement  which  the  Court  would  have  decreed  to  be  specifically  performed.  I 
think,  therefore,  with  my  learned  brother,  that  the  appeal  should  be  dismissed 
with  costs. 

The  Lord  Justice  Knight  Bruce.  We  do  not  intend  that  the  administrator 
should  be  allowed  these  costs  out  of  the  estate ;  we  give  the  costs  against  him 
personally. 

[576]  The  South  Yorkshire  Railway  and  River  Dun  Company  v.  The  Great 
Northern  Railway  Company.  Before  the  Lords  Justices.  Feb.  15,  16,  17, 
1853. 

[S.  C.  22  L.  J.  Ch.  761.] 

A  railway  company  contracted  with  another  for  the  use  of  the  line  of  the  latter  for  a 
term,  at  graduated  tolls,  according  to  the  tonnage  carried,  which  were  to  be  a 
charge  on  the  tolls  and  dues  of  the  former  company.  The  former  company  had  no 
express  Parliamentary  power  thus  to  charge  their  tolls  : — Held,  that  the  charge  was 
of  too  doubtful  legality  to  be  enforced  by  an  injunction  to  restrain  the  former 
company  from  paying  a  dividend  to  its  shareholders  until  the  sums  due  upon  the 
agreement  were  provided  for,  no  case  being  made  out  shewing  a  probability  of 
there  being  no  fund  forthcoming  to  answer  the  demand  at  the  hearing. 

This  was  an  appeal  from  the  refusal  by  Vice-Chancellor  Stuart  of  a  motion  ou 
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behalf  of  one  railway  company  to  restrain  another  railway  company,  their  director^, 
treasurer,  bankers,  and  agents,  from  declaring  or  paying  any  dividends,  or  dividing 
■or  appropriating  any  of  their  funds  or  moneys  towards  paying  any  dividend  among 
their  shareholders,  unless  and  until  the  Defendants  should  have  paid  the  amount  due 
to  the  Plaintiffs  for  tolls,  and  also  to  restrain  them  from  withholding  or  delaying 
payment  on  any  pretext  whatever  of  the  same  tolls. 

By  an  indenture,  dated  the  26th  of  February  1852,  and  made  between  the 
Plaintiffs  of  the  one  part,  and  the  Defendants  of  the  other  part,  after  reciting  among 
other  things,  that  the  lines  and  branch  lines  of  railway  forming  part  of  the  under- 
taking of  the  Plaintiffs  intersected  or  penetrated  into  the  South  Yorkshire  coalfield 
between  the  towns  of  Barnsley  and  Penistone  on  the  one  side,  and  Sheffield,  Kother- 
ham,  and  Swinton  on  the  other  side,  and  formed  the  means  by  which  the  coal,  the 
produce  of  such  coalfield,  might  be  transported  to  distant  places  for  consumption,  and 
ireciting  that  the  said  Great  Northern  Kailway  communicated  with  the  railways  of 
the  Plaintiffs  by  a  junction  or  junctions  at  or  near  Doncaster,  in  the  County  of  York, 
and  reciting  that  [577]  certain  agreements  and  arrangements  had  been  made  between 
the  said  companies  for  working  each  other's  lines,  it  was  agreed  : — That  the 
Defendants  might,  at  all  times  thereafter,  during  the  term  of  twenty-one  years,  to 
•commence  from  July  1,  1851,  pass,  go,  and  remain,  and  have  full  and  free  ingress, 
-egress,  and  regress  into,  over,  upon,  and  out  of  the  railways,  and  have  the  free  use 
•of  all  the  works  and  conveniences  of  the  Plaintiffs,  and  every  or  any  part  thereof, 
with  all  engines,  waggons,  or  other  carriages,  officers,  servants,  and  workmen 
necessary  for  the  purpose  of  carrying  coal : — And,  that  such  passage  of  the  Defendants 
■over  or  along  the  said  railways  of  the  Plaintiffs,  and  the  use  of  their  works  and 
•conveniences,  should  be  had  and  made  on  payment  of  such  tolls,  and  under  such 
restrictions  and  conditions  as  were  thereinafter  specified,  and  which  had  been 
mutually  agreed  upon  between  the  said  companies  (that  was  to  say),  when  and  so 
long  as  the  quantity  of  coal  carried  over  or  upon  the  said  undertaking  of  the  Plaintiffs, 
or  any  part  thereof,  to  the  Great  Northern  Railway,  and  thence  south  of  Doncaster 
•on  the  main  line,  or  south  of  Misterton  on  the  loop  line  of  the  said  Great  Northern 
Railway,  together  with  the  quantity  of  coal  carried  over  or  upon  the  said  under- 
taking, or  any  part  thereof,  by  or  for  the  Defendants,  or  by  or  for  any  corporation  or 
person,  under  or  by  virtue  of  any  arrangement  or  agreement  with,  or  by  permission 
of,  the  Defendants,  to  any  railway  other  than  the  Great  Northern  Railway,  for 
transit  to  the  .south  of  Sheffield  or  Rotherham,  should  not  amount  to  125,000  tons 
in  any  period  of  six  calendar  months,  commencing  upon  and  with  any  first  of  July, 
•or  first  of  January,  and  terminating  upon  and  with  any  thirty-first  of  December  or 
thirtieth  of  June,  during  the  continuance  of  the  said  term  of  twenty-one  years,  and 
the  first  of  such  periods  to  commence  with  the  first  of  July  1851  ;  then  the 
Defendants  .should  paj'  [578]  to  the  Plaintiffs  such  toll  for  such  period  of  six  calendar 
months  as  would,  with  any  clear  profits  which  might  be  made  by  the  Plaintifts,  from 
their  undertaking  for  the  same  period,  after  payment  of  all  annual  or  half-yearly 
•charges  for  interest,  or  other  outgoings,  and  all  expenses  of  management  and  other- 
wise, be  sufficient  to  enable  the  Plaintiffs  to  pay  such  dividends  as  might,  at  any  time 
during  such  period  of  six  calendar  months,  be  or  become  payable  upon,  or  in  respect 
■of,  any  guaranteed  or  preference  stock  or  shares  of  the  Plaintiffs,  already  issued,  or 
thereafter  to  be  i.ssued  with  the  knowledge  and  consent  of  the  Defendants,  and  also 
a  clear  net  dividend  at  the  rate  of  £3  per  centum  per  annum,  for  such  period  of  six 
calendar  months,  upon  the  ordinary  capital  stock  or  shares  for  the  time  being  of  the 
Plaintifts,  then  called  up,  or  thereafter  to  be  called  up  with  the  consent  of  the 
Defendants ;  and  when  and  so  long  as  the  quantity  of  coal  so  carried  in  any  such 
period  of  six  calendar  months,  as  aforesaid,  should  amount  to  any  of  the  respective 
quantities  thereinafter  mentioned,  and  should  not  amount  to  the  quantity  next  suc- 
ceeding such  quantity  in  the  order  thereinafter  contained,  then  the  Defendants 
■should  pay  to  the  Plaintiffs  such  toll  for  such  passage  for  such  period  of  six  calendar 
months  as  would,  with  any  such  clear  profits  as  aforesaid,  be  sufficient  to  enable  the 
Plaintiffs,  from  time  to  time,  and  at  all  times,  to  pay  any  dividends  which  might,  for 
the  time  being,  become  payable  upon  or  in  respect  of  any  such  guaranteed  or  prefer- 
■ence  stock  or  shares  of  the  Plaintiffs  as  aforesaid,  and  also  a  clear  net  dividend  on 
.such  ordinary  capital  stock  or  shares  for  the  time  being  of  the  Plaintiffs  as  aforesaid, 
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at  tho  respective  rates  thereinafter  mentioned.  Provided  nevertheless,  that  when 
once  the  Defendants  should  have  become  liable  to  pay  to  the  Plaintiffs  such  toll  for 
such  passage  as  aforesaid  for  any  such  period  of  six  calendar  months  as  aforesaid  as 
would  [579]  with  any  such  clear  profits,  and  after  payment  of  such  expenses  as 
aforesaid,  he  sufficient  to  enable  the  Plaintifls  to  pay  such  dividends  upon  guaranteed 
or  preference  stock  of  the  Plaintifls  as  aforesaid,  and  a  net  dividend  upon  the  ordniary 
capital  stock  or  shares  of  the  Plaintiffs,  not  exceeding  the  rate  of  £4,  10s.  per  centum 
per  annum,  for  any  such  period  of  six  calendar  months,  then  and  from  thenceforth 
the  toll  to  be  paid' by  the  Defendants  to  the  Plaintiffs  for  such  passage  as  aforesaid, 
should  never,  under  any  circumstances,  recede  nor  be  less  for  any  subsequent  period 
of  six  calendar  months  as  aforesaid,  then  such  toll  as  would,  with  any  such  clear 
profits,  and  after  payment  of  such  expenses  as  aforesaid,  be  sufficient  to  enable  the 
Plaintiffs  to  pay  such  dividends  upon  guaranteed  or  preference  stock  as  aforesaid,  and 
also  a  net  dividend  upon  the  ordinary  capital  stock  or  shares  of  the  Plaintiffs,  after 
the  highest  rate  of  such  last-mentioned  dividend,  not  exceeding  the  rate  of  £i,  lOs. 
per  centum  per  annum,  for  any  period  of  six  calendar  months,  which  the  Defendants 
should  have  theretofore  become  liable  to  pay  to  the  Plaintiffs  by  virtue  of  that  agree- 
ment, notwithstanding  the  diminution  to  any  extent  in  any  succeeding  period  of  six 
calendar  months  in  the  quantity  of  coals  regulating  the  toll  to  be  paid  as  aforesaid. 
And  it  was  further  agreed  by  the  7th  Article,  that  such  toll  should  be  a  charge  upon 
the  tolls  and  dues  of  the  Defendants,  and  that  if  the  .said  tolls  should  be  in  arrear 
for  twenty-one  days  after  the  same  should  become  payable  as  aforesaid,  the  Plaintiffs 
should,  in  addition  to  all  other  legal  and  equitable  rights  and  remedies  for  enforcing 
the  same,  have  power  to  distrain  any  of  the  engines,  carriages,  plant,  stock,  goods, 
chattels,  and  things  of  or  belonging  to  the  Defendants  upon  the  said  undertaking  of 
the  Plaintiffs,  for  the  amount  of  the  toll  which  might  be  in  arrear  and  unpaid, 
together  with  lawful  interest  thereon,  and  all  costs,  damages  and  [580]  expenses 
which  might  be  occasioned  by  the  non-payment  thereof,  and  to  take,  hold,  and 
impound  any  distress  or  distresses  found  thereon,  and  to  deal  with  the  same  in  all 
respects  in  like  manner  as  they  might  take,  hold,  impound,  and  deal  with  any  distress 
or  distresses  for  rent  in  arrear. 

The  bill,  after  stating  the  agreement,  complained  that  the  tolls  payable  under  it 
to  the  Plaintiffs  were  in  arrear,  and  prayed  for  an  injunction  in  the  terms  of  the 
motion. 

Sir  Fitzroy  Kelly,  Mr.  Malins,  Mr.  Follett,  and  Mr.  W.  J.  Bovill  supported  the 
motion. 

The  Solicitor-General  [Bethell],  Mr.  Wigram,  and  Mr.  Denison,  for  the 
Defendants,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  This  is  not  the  hearing  of  the  cause.  It  is 
a  motion  by  way  of  appeal,  from  the  refusal  of  one  of  the  Vice-Chancellors  to  accede 
to  an  interlocutory  application  for  an  injunction.  The  injunction  sought  is  this,  that 
the  Defendants,  the  Great  Northern  Railway  Company,  their  directors,  treasurers, 
bankers,  and  agents  may  be  restrained  from  declaring  or  paying  any  dividend  or 
dividing  or  appropriating  any  of  their  funds  or  moneys  in  or  towards  the  payment  of 
any  dividend,  to  or  among  the  shareholders  of  the  Defendants,  unless  and  until  the 
Defendants  have  paid  the  amount  due  to  the  Plaintiffs  for  tolls.  That  is  the  only 
part  of  the  injunction  asked  that  can  require  to  be  dealt  with;  because  the  latter 
part  is  plainly  impos.sible,  according  to  the  rules  and  course  of  the  Court,  namely,  the 
application  "  that  the  Defendants  may  be  retrained  from  withholding  or  delaying 
payment,  on  any  pretext  whatever,  of  the  said  tolls  so  due  to  the  Plaintiffs  as 
aforesaid." 

[581]  Now  I  will  assume,  in  favour  of  the  Plaintiffs,  that  their  title  to  the  injunc- 
tion asked,  in  the  words  that  I  have  read,  is  liable  to  no  objection  except  that  arising 
from  the  terms  of  the  7th  Article  of  the  agreement  of  1852,  on  which  agreement  alone 
the  Plaintiffs  can  rest  their  case.  It  is  evident  that  but  for  that  article,  the  present 
claim  would  bo  a  mere  demand  by  a  general  creditor  against  his  debtor,  the  creditor 
not  having  obtained  judgment.  Of  course  the  creditor  in  such  a  case  could  not  seek 
relief  against  the  property  of  his  debtor  in  the  way  here  sought.  But  the  argument 
is,  that  this  clause  gives  a  lien,  or  in  other  words,  converts  the  Plaintiffs  into  equitable 
mortgagees,  for  what  may  be  due  to  them  under  the  agreement,  upon  the  tolls  and 
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■dues  ;  that  is,  as  I  understand  it,  upon  the  entire  income  substantially  of  the  Great 
Northern  Railway  Company ;  and  the  first  or  only  question  upon  the  present 
•occasion  is,  whether  such  a  provision  is  so  plainly  or  probably  valid,  as  to  authorize 
the  Court  now  to  act  upon  it'?  I  confess  that,  as  at  present  advised,  I  think  it  at 
least  very  doubtful  whether  it  is  competent  for  a  railway  company  to  mortgage  the 
undertaking  without  a  special  authority  from  the  Legislature.  If  they  cannot  legally 
mortgage  it,  they  cannot  equitably  mortgage  it.  If  they  could  create  a  valid  equit- 
able mortgage,  such  a  security  would  be  followed  by  those  rights  which  are  incident 
to  an  equitaljle  mortgage,  and  which  come  in  the  place  of  the  remedy  of  a  legal  moit- 
^agee  by  ejectment,  namely,  the  right  to  the  appointment  of  a  receiver,  attended 
with  all  provisions  required  for  making  such  an  appointment  eiiectual.  The  incon- 
venience and  mischief  that  must  follow  from  reducing  the  property  of  a  railway  com- 
pany to  such  a  state  are  too  obvious  to  render  it  necessary  to  dilate  upon  them.  If 
I  had  now  to  decide  the  question  of  the  validity  of  this  part  at  least  of  the  agreement, 
my  opinion  would  be  against  its  validity  ;  [582]  but  I  have  not  now  to  decide  that 
question.  I  reserve  myself  upon  it,  subject  only  to  the  remark,  that  to  represent  it 
in  the  most  favourable  way  to  the  Plaintiff's,  as  far  as  my  opinion  goes,  the  point  is 
one  of  too  great  doubt  to  justify  the  Court  in  making  at  present  the  order  asked. 

Possibly,  if  the  Plaintiffs  had  no  other  effectual  remedy,  or  possibly,  if  they  were 
in  danger  of  losing  that  to  which  they  are  entitled,  unless  the  Court  should  interfere, 
the  Court  might  interfere,  notwithstanding  the  difficulties.  Upon  that  point  I  give 
no  opinion,  because  the  facts  do  not  establish  such  a  case.  There  seems  no  reason  to 
doubt  the  ability  of  the  Great  Northern  Railway  Company  to  pay  whatever  debt 
they  may  be  liable  to  pay  when  sued.  They  may  be  sued  either  under  the  deed,  or, 
if  the  deed  is  bad,  otherwise  ;  and  when  judgment  shall  be  obtained  in  an  action,  if 
they  will  not  pay  without  execution  being  issued,  execution  may  be  enforced  against 
their  property. 

Again,  if  the  deed  is  valid  (and  the  Plaintiffs'  whole  case  here  depends  upon  the 
validity  of  the  deed),  then  by  the  .same  clause  upon  which  they  are  suing  here,  they 
have  power  given  them  to  distrain  any  of  the  engines,  carriages,  plant,  stock,  goods, 
chattels,  and  things  of  or  belonging  to  the  Defendants,  and  this  distress  may  be  made 
on  the  Plaintiffs'  own  line  of  railway. 

The  Lord  Ju,stice  Turner.  I  concur  in  the  opinion  which  has  been  expressed 
by  my  learned  brother.  The  claim  of  the  Plaintiffs  is  that  of  a  mere  debt,  unless  it 
'be  a  valid  charge  under  the  7th  Article  of  the  agreement.  Now,  it  is  unnecessary,  in 
the  present  stage  of  this  ca.se,  to  say  what  this  Court  will  do,  if  this  case  were  one  in 
which  [583]  the  charge  was  perfectly  clear ;  in  which  case  it  might  be  the  duty  of 
the  Court  to  interfere  by  injunction.  It  is  equally  unnecessary  to  say  what  the 
Court  would  do,  if,  the  charge  not  being  clear,  there  was  danger  to  these  Plaintiffs  of 
the  fund  not  being  forthcoming  to  answer  the  charge  when  the  validity  or  invalidity 
•of  it  came  to  be  tried  at  the  hearing  of  the  cause. 

The  two  questions  here  are,  as  it  seems  to  me,  first,  whether  there  is  or  is  not  a 
clear  charge,  undoubtedly  valid  in  law,  created  by  the  terms  of  this  agreement  upon 
the  tolls  and  dues  of  the  Great  Northern  Railway  Company  ;  and  secondly,  if  there 
he  not  a  clear  charge,  whether  there  is  any  danger  to  the  Plaintiffs  of  there  not  being 
a  fund  to  answer  the  charge  when  the  cause  shall  come  on  to  be  heard  1  Now,  with 
reference  to  the  que.stion  whether  this  charge  can  be  said  to  be  a  perfectly  clear 
charge,  I  certainly  am  by  no  means  prepared  to  say  that  it  can  be  so  considered.  It 
is  .said,  that  the  87th  section  of  the  Railways  Clauses  Consolidation  Act  gives  power 
to  one  company  to  make  arrangements  with  another  company  for  the  carriages  of 
the  one  passing  over  the  line  of  the  other,  upon  the  payment  of  such  tolls  and  under 
■such  conditions  and  restrictions  as  may  be  mutually  agreed  upon,  and  that  this 
■charge  might  well  be  made  under  the  words  "under  such  conditions  and  restrictions." 
But  it  is  obvious  that  these  words  may  at  lea.st  admit  of  this  construction,  that  the 
•conditions  and  restrictions  contemplated  are  such  as  are  incident  to  passing  over  the 
line,  as  for  instance,  the  regulations  of  the  one  company  and  of  the  other,  with 
reference  to  the  periods  at  which  the  trains  should  pass,  and  are  not  "  conditions  and 
restrictions  "  in  or  forming  part  of  the  agreement.  Then  it  is  said  that  it  may  be  a 
valid  charge  by  reason  of  another  part  of  the  same  section,  which  authorizes  railway 
■companies  [584]  to  enter  into  any  contract  for  the  division  and  apportionment  of  the 
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tolls  to  be  taken  on  the  respective  railways.  This  provision,  however,  may  have  been, 
meant  by  the  Legislature  to  refer  to  the  division  and  apportionment  among  the 
several  owners  of  the  different  parts  of  the  line  of  a  gross  sum  to  be  paid  for  the 
transit  along  the  whole  line.  It  is  not  necessary  now  to  say  that  either  of  the  con- 
structions which  I  have  suggested  would,  at  the  hearing  of  the  cause,  be  put  on  the 
.statute.  It  is  sufficient  to  say  that  at  least  the  statute  is  open  to  doubt  on  these- 
points,  and  that  the  validity  or  invalidity  of  this  agreement  may  depend  upon  the 
construction  which  the  Court  at  the  hearing  may  put  on  those  particular  provisions- 
of  the  statute. 

Then,  with  reference  to  the  question  whether  there  is  any  danger  to  the  Plaintiffs- 
of  the  fund  not  being  forthcoming  in  the  event  of  their  succeeding  in  establishing  the- 
claim,  it  is  perfectly  clear  that  if  the  Plaintiffs  succeed  this  is  a  debt  of  the  Great 
Northern  Kailway  Company  and  a  charge  on  their  funds,  and  the  Plaintiffs  have- 
therefore  the  whole  of  the  funds  and  assets  of  the  company  to  answer  their  claim. 
It  is  equally  clear  that  the  Plaintiffs  have  power  now  to  distrain  upon  the  company,, 
and  that  they  can  proceed  at  law,  by  action,  and  recover  judgment  against  them. 

Upon  these  grounds  I  am  of  opinion  that  the  Court  ought  not  to  interfere. 

[585]     In  the  Matter  of  James  Campbell,  One,  &c.     Before  the  Lords  Justices. 

Feh.  18,  1853. 

[S.  C.  22  L.  J.  Ch.  86.5 ;  17  Jur.  1171  ;  1  W.  R  204.] 

The  omission  by  a  client  to  file  a  certificate  of  taxation  of  a  solicitor's  bill  within  the- 
four  days  prescribed  by  the  Order  of  October  29,  1692,  does  not  render  the  order 
a  nullity,  but  the  client's  representatives,  after  his  death,  may,  notwithstanding  the 
omission,  obtain  an  order  under  the  summary  jurisdiction,  for  the  delivering  up  of 
the  client's  papers  on  payment  of  the  amount  of  the  bill  as  taxed,  and  an  action  hy 
the  solicitor  on  the  bill,  after  .such  taxation,  is  a  contempt,  and  will  be  restrained 
by  injunction  at  the  instance  of  the  representatives. 

This  was  the  appeal  of  an  attorney  and  solicitor  from  an  order  of  the  Master  of 
the  Rolls,  dated  the  17th  of  January  18.53,  restraining  the  Appellant  from  further 
proceeding  in  an  action  at  law  against  the  Respondents,  Mary  Pollard  Creft  and 
Isabella  Creft,  as  the  executrixes  of  Elizabeth  Creft,  and  ordering  the  Appellant  tO' 
deliver  to  the  Respondents,  within  ten  days  after  the  service  of  the  order,  upon  oath, 
the  several  deeds,  books,  papers  and  writings  in  his  custody  or  power  belonging  to 
the  testatrix,  and  referring  it  to  the  Taxing  Master  to  tax  the  Respondents  their 
costs  of  and  relating  to  their  application,  and  to  deduct  therefrom  ,£9,  7s.  2d.,  being 
the  amount  certified  by  the  Taxing  Master  to  be  due  to  the  Appellant  from  the 
testatrix,  and  ordering  that  the  Appellant  should  pay  to  the  Respondents  the  balance 
of  the  costs  when  so  taxed  and  certified. 

On  the  23d  of  May  1850  the  testatrix  presented  her  petition  to  the  Master  of  the 
Rolls,  praying  for  taxation  of  the  Appellant's  bill. 

Upon  the  petition  the  usual  order  was  made  containing  the  usual  direction,  that 
no  proceedings  at  law  or  otherwise  should  be  commenced  against  the  Petitioner  in 
respect  of  the  bill  pending  the  reference  thereby  directed,  and  that  the  Petitioner 
should  procure  the  Master's  report  in  a  month  (unless  the  Master  should  certify  that 
further  time  was  necessary  to  enable  him  to  make  his  [586]  report),  or  otherwise  that 
the  order  should  be  of  no  effect. 

The  Taxing  Master  to  -(vhom  the  reference  was  made,  by  his  certificate,  dated  the- 
13th  of  August  1850,  certified  he  had  taxed  the  bill,  the  amount  of  which  was  £61, 
13s.  9d.,  at  £32,  Is.  7d.,  and  he  found  that  the  Appellant  had  at  different  times- 
received  of  or  on  account  of  the  testatrix  several  sums  of  money,  amounting  to  the 
sum  of  £152,  and  that  he  had  paid  to  or  on  account  of  the  testatrix  several  sums  of 
money,  amounting  together  to  the  sum  of  £145,  8s.,  leaving  £25,  9s.  7d.  only  due  to 
the  solicitor,  the  bill  as  taxed  being  thus  less  by  a  sixth  part  than  the  bill  delivered. 
And  the  Taxing  Master  taxed  the  testatrix  her  costs  of  that  reference  at  the  sum  of 
£16,  2s.  5d.,  and  he  certified  that  £9,  7s.  2d.  was  the  amount  due  from  the  testatrix 
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to  the  Appellant,  after  deducting  the  sum  of  £16,  2s.  5d.  from  the  sum  of 
X25,  9s.  7d. 

The  testatrix  died  on  the  31st  of  December  1851,  without  having  filed  any 
certificate  of  the  taxation  according  to  the  provisions  of  the  order  of  October 
29th,  1692.(1) 

[587]  On  the  2d  of  July  1852,  the  Respondents  caused  the  £9,  7s.  2d.  to  be 
formally  tendered  to  the  Appellant,  and  demanded  the  delivery  of  the  documents  ; 
but  the  Appellant  refused  to  accept  such  tender,  or  make  such  delivery. 

On  the  13th  of  November  1852,  the  Appellant  commenced  an  action  in  the  Court 
of  Exchequer  against  the  Respondents,  to  recover  £55,  Is.  9d.  for  work  done  as  an 
attorney  and  solicitor,  and  materials  for  the  same  provided  by  him  for  Elizabeth 
Creft,  deceased,  upon  her  retainer,  and  for  fees  due  and  payable  to  him  in  respect 
thereof,  being  in  fact  the  amount  of  the  bill  of  costs  for  £61,  13s.  9d.  referred  for 
taxation  and  taxed  as  aforesaid,  less  the  sum  of  £6,  12s.,  the  excess  of  the  receipts  of 
the  Appellant  on  account  of  Elizabeth  Creft,  deceased,  over  his  payments  to  her,  or 
on  her  account,  as  certified  by  the  Taxing  Master. 

The  Respondents  then  presented  their  petition  to  the  Master  of  the  Rolls,  praying 
for  an  injunction  to  restrain  the  prosecution  of  the  action,  and  for  the  delivery  up  of 
the  documents  belonging  to  the  testatrix.  Upon  this  petition  the  order  appealed 
from  was  made. 

Mr.  Baily  and  Mr.  Baggallay,  for  the  Appellant,  cited  the  above  order  of  the  29th 
of  October  1692,  and  Rnshtmi  v.  Trmighton  (2  Sim.  33),  and  contended  that  at  all 
events  a  certificate  not  filed,  as  in  this  case,  before  the  death  of  the  client,  was  a 
nullity,  since  the  client's  undertaking  was  then  gone.  They  further  contended  that 
the  Court  had  no  authority  under  the  sum-[588]-mary  jurisdiction  to  restrain  the 
Appellant  from  suing  at  law. 

Mr.  Daniel  and  Mr.  Southgate,  for  the  administrator  of  the  client,  were  not  called 
upon. 

The  Lord  Justice  Knight  Bruce.  A  woman  living  in  Devonshire,  neither 
very  young  nor  very  rich,  employed  a  solicitor  in  that  part  of  the  world,  and  they 
did  not  agree,  whereupon  she,  under  such  advice  as  she  could  procure,  obtained  an 
order  to  tax  his  bill  in  the  usual  form  and  manner,  which  order  now  stands,  and  has 
never  been  complained  of.  The  taxation  of  the  bill  proceeded  and  was  completed. 
The  bill  as  delivered  exceeded  £60,  but  by  the  taxation  and  the  costs  of  the  taxation 
was  reduced  to  something  under  £10.  For  as  more  than  one-sixth  was  taken  off  he 
became  liable  to  the  costs.  The  taxation  was  completed  in  August  1850,  and  the 
Master  issued  his  certificate.  The  lady  lived  until  the  end  of  1851.  During  this 
time,  a  year  and  six  months,  it  appears  that  the  certificate  of  the  Master  was  not 
filed,  but  the  solicitor  did  not  require  it  to  be  filed  or  complain  of  its  not  having  been 
filed,  nor  has  he  ever  alleged  that  he  was  unaware  of  its  nature,  which  he  must  be 
taken  to  have  well  known. 

It  has  been  argued  on  his  behalf,  that  by  this  omission  the  certificate  became  void; 
but  I  am  clearly  of  opinion  that  it  did  not.  It  may  very  well  be  that  until  filing  it 
no  proceedings  could  be  taken  under  it,  or  for  the  purpose  of  complaining  of  it. 
That  is  quite  a  different  question.  There  is  no  pretence  for  the  argument  that  the 
certificate  was  invalid  by  reason  that  it  was  not  filed. 

[589]  The  lady  having  died  in  December  1851  without  having  paid  this  small 
amount  due  from  her,  a  tender  or  substantially  a  tender  of  that  sum  was,  in  the 
following  July,  made  to  the  solicitor  on  behalf  of  her  representative,  her  daughter, 
accompanied  by  a  demand  of  her  papers,  which  on  payment  he  was  bound  to  return. 
He  refused  to  return  them,  upon  the  ground,  as  I  understand — an  utterly  mistaken 
ground — that  the  taxation  was  invalid  for  the  reason  that  I  have  before  mentioned. 
Some  months  afterwards,  still  retaining  the  deeds  and  having  declined  to  receive  the 
money,  he  took  the  strange  course,  which  is  very  greatly  to  be  regretted,  of  bringing 
an  action  for  the  whole  amount  of  his  bill,  as  if  no  taxation  had  been  made.  Whether 
that  was  a  contempt  of  the  Court,  I  am  not  prepared  to  say,  but  this  I  will  say,  that 
it  was  a  course  which  no  solicitor  ought  to  have  taken,  that  it  was  a  course  which  a 
solicitor  would  be  justly  and  highly  censurable  for  advising  or  permitting  a  client  to 
take.     To  take  it  on  his  own  behalf  and  in  his  own  case  was  still  more  censurable. 

A  petition  was  presented  at  the  Rolls,  for  the  delivery  of  the  deeds  and  for  the 
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stay  of  the  action,  and  the  Master  of  the  Rolls,  with  perfect  propriety,  made  the  order 
■with  costs,  but  allowed  the  solicitor  the  X9  due  to  him.  Considering  that  His  Honour 
-was  dealing  with  a  case  which  affected  the  general  interests  of  society,  and  particularly 
the  whole  class  of  solicitors,  I  think  that  it  would  have  been  to  forget  what  was  due 
to  the  Court,  to  society,  and  to  justice,  not  to  make  the  order.  I  am  not  sure  that  I 
am  doing  right  in  not  giving  my  voice  for  a  stronger  decision  than  merely  saying,  as 
I  do,  that  the  appeal  ought  to  be  dismissed  with  costs. 

[590]  The  Lord  Justice  Turner.  I  fully  concur  in  every  one  of  the  observa- 
tions which  have  been  made  upon  the  proceedings  taken  by  this  solicitor,  and  I  think 
that  it  was  a  high  contempt  to  do  that  which  in  effect  brought  the  certificate  of 
taxation  made  bj^  an  officer  of  this  Court,  under  the  cognizance  of  a  Court  of  law. 
The  petition  of  appeal  must  of  course  be  dismissed,  and  with  costs. 

(1)  Sanders'  Orders,  p.  397,  "That  all  reports  or  certificates  that  shall  be  made 
and  signed  by  any  of  the  Masters  of  this  Court  shall,  by  him  that  sueth  forth  or 
taketh  the  same  from  the  respective  Masters,  be  filed  with  the  Registrar  of  this  Court 
within  four  days  after  the  making  and  signing  thereof  ;  and  that  the  Registrar,  when 
any  report  or  certificate  is  brought  to  be  filed,  shall  indorse  on  the  back  thereof  the 
day  of  the  receiving  and  filing  such  report  and  certificate  ;  and  that  all  proceedings 
which  shall  hereafter  be  grounded  on  any  report  or  certificate  not  filed  as  aforesaid 
shall  be  utterly  void  and  of  none  effect ;  and  such  neglect  of  filing  being  made  appear 
to  their  Lordships,  by  the  certificate  of  the  register,  shall  be  good  cause  for  the  dis- 
charging of  all  proceedings  thereupon,  and  also  for  the  incurring  such  further  costs 
as  their  Lordships  shall  think  fit  to  inflict  on  the  party  offending  contrary  thereto." 
But  see  2  Smith's  Chancery  Practice,  377  (3d  edit.),  citing  Harris  v.  De  Tastet,  1  S.  it 
S.  263,  and  Eyles  v.  Ward,  2  P.  W.  518. 

[590]     Haynes  v.  Haynes.     Before  the  Lords  Justices.     Feb.  19,  1853. 

[See  In  re  Cole's  Will,  1869,  L.  R.  8  Eq.  272  ;  In  re  Currie,  1888,  57  L.  J.  Ch.  745.] 

A  testator,  after  bequeathing  two  pecuniary  legacies,  bequeathed  three  "  clear " 
annuities  for  the  lives  of  the  annuitants.  He  then  bequeathed  his  residuary  estate 
in  trust  to  pay  a  clear  annuity  of  £1000  to  his  widow,  and  upon  trust,  after  pay- 
ment of  the  four  annuities,  to  pay  the  residue  of  the  income  during  the  life  of  the 
widow  to  A.  The  capital  of  the  residue,  after  the  widow's  death,  was  to  be  held 
as  to  £5000  upon  such  trusts  as  the  widow  should  appoint,  and  subject  to  her 
appointment  the  £5000  was  to  be  held  in  trust  for  B.  for  life,  and  after  her  death 
to  fall  into  the  general  residue ;  and  subject  to  such  disposition  as  aforesaid,  and  as 
to  the  residue  of  the  testator's  estate  and  effects  after  the  widow's  death,  and 
subject  as  to  the  £5000  and  the  interest  thereof  as  aforesaid,  upon  trust  to  pay 
certain  legacies  amounting  to  £18,000,  with  an  ultimate  residuary  gift  to  E.  And 
there  was  a  direction  that,  upon  the  death  of  the  several  annuitants,  the  funds  on 
which  the  annuities  were  secured  should  follow  the  ultimate  destination  of  the 
residue.      Held, 

1 .  That  the  two  first-mentioned  pecuniary  legacies  and  three  annuities  had  priority 
over  every  other  gift. 

2.  That  the  annuities  were  given  free  of  legacy  duty. 

3.  That  the  annuities  were  charged  on  the  capital  of  the  residue,  but  that  A.  was 
entitled  to  retain  the  surplus  income  paid  to  her  in  one  year,  and  to  receive  the 
surplus  for  another,  although  the  income  was  in  the  subsequent  years  insufficient 
to  answer  the  annuities. 

4.  That  on  the  death  of  an  annuitant  in  the  lifetime  of  the  widow  the  ultimate 
residuary  legatee  did  not  become  at  once  entitled  to  the  fund  set  apart  to  answer 
the  annuity. 

5.  That  after  the  widow's  death  the  £5000  would  have  no  priority  over  the  other 
reversionary  legacies. 

G.  That  the  reversionary  legatees  were  not  entitled  to  have  any  surplus  income  during 
the  widow's  life  set  apart  to  secure  payment  of  their  legacies. 
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This  was  a  special  case,  which  by  leave  came  on  to  be  heard  in  the  first  instance 
before  the  Lords  Justices,  for  the  purpose  of  determining  the  construction  to  be  put 
upon  the  will  of  Edmund  Haynes. 

[591]  By  the  will,  dated  the  30th  of  December  1845,  the  testator,  after  directing 
payment  of  his  debts  and  funeral  and  testamentary  expenses,  bequeathed  a  legacy  of 
£19,  19s.  to  his  brother,  and  bequeathed  to  Elizabeth  Haffey  Reed  the  sum  of  £3500. 
He  then  gave  and   bequeathed   unto   his  wife,  her  executors,   administrators,   and 
assigns,  all  his  household  goods,   furniture,   books,   plate,   wines,   linen,  and  china, 
horses,  carriage,  and  effects  of  every  description   which  should  be  in   or  upon  his 
dwelling-house  and  premises  at  the  time  of  his  decease  absolutely.    And  he  bequeathed 
unto  Mrs.  Anna  Isabella  Anderson,  for  her  life,  a  clear  annuity  or  yearly  sum  of 
XlOO ;    and  he  bequeathed  unto  his  sister,  Dorothy  Haswell,  for  her  life,  a  clear 
annuity  or  yearly  sum  of  £30  ;    and  to  his  sister,  Ann  Ellcock  Walton,  for  her  life,  a 
clear  annuity  or  yearly  sum  of  £70 ;  and  he  directed  the  same  several  annuities  to  be 
paid  on  the  1st  of  September  in  each  and  every  year  during  the  lives  of  the  respective 
annuitants,  by  his  trustees  and  executors  thereinafter  named  ;    the  first  payment  of 
the  said  annuities  to  be  made  on  such  1st  day  of  September  as  should  occur  next  after 
his  decease.     And  he  devised  and  bequeathed  all  that  his  dwelling-house,  gardens, 
stable.?,  and  premises  in  which  he  then  resided,  situate  at  Summerland  Place,  together 
with  all  the  rest,  residue,  and  remainder  of  his  real  and  personal  estate,  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  soever,  unto  the  Plaintiff,  his  heirs, 
executors,  administrators,  and  assigns,  according  to  the  nature  and  quality  thereof 
respectively,  upon  trust,  in  the  first  place,  out  of  the  moneys  which  should  come  to 
his  or  their  hands,  to  set  apart  and  appropriate  a  sufficient  part  thereof,  or  fund,  in 
the  names  or  name  of  his  said  tru.stee,  to  raise  and  pay  unto  his  wife  one  clear 
annuity  or  yearly  sum  of  £1000,  by  equal  proportions  quarterly,  during  her  life,  on 
the  four  most  usual  days  of  payment  of  rent  in  the  year,  the  first  payment  thereof 
[592]  to  be  made  on  such  of  the  said  days  as  should  occur  next  after  his  decease  ;  but 
no  proportion  of  the  said  annuity  was  to  be  payable  for  the  days  of  the  current 
quarter  which  should  have  elapsed  from  the  date  of  the  last  payment  to  the  day  of 
the  death  of  the  said  annuitant.     And  he  thereby  gave  and  bequeathed  the  said 
annuity  or  yearly  sum  of  £1000  to  his  said  wife  during  her  life  accordingly.     And 
after  full  payment  and  satisfaction  of  the   aforesaid   four  annuities   thereinbefore 
given,  upon  trust  to  pay  all  the  surplus  or  residue  of  the  annual  interest,  income,  and 
dividends  arising  out  of  the  residue  of  his  said  estate  and  effects  during  the  lifetime 
of   his  wife  unto  Ann  Elvira  Reed   and  her   assigns  absolutely.      And   from  and 
immediately  after  the  decease  of  his  wife,  as  to  the  sum  of  £5000  sterling,  part  of 
the  principal  or  residue  of  his  estate  and  effects,  upon  trust  that  his  trustee  should 
pay  and  apply  the  said  sum  of  £5000,   or  any  part  thereof,  to  such  person  and 
persons  and  in  such  manner  and  form  as  his  wife  by  any  deed  or  deeds,  or  by  her 
last  will  and  testament  in  writing,  should  direct  or  appoint,  give  or  bequeath,  the 
same  or  any  part  thereof,  or  for  want  of  any  such  direction  or  appointment,  gift 
or  devise,  and  so  far  as  any  such,  if  incomplete,  should  not  extend,  and  as  to  such 
parts  thereof  as  should  remain  undisposed  of  by  his  wife,  upon  trust  as  to  the  annual 
interest  and  dividends  of  the  £5000,  and  he  gave  and  bequeathed  the  same  interest 
and  dividends  unto  Elizabeth  Reed,  for  her  life ;    and  as  to  the  principal  sum  of 
£5000,  he  directed  that  the  same  should  go  with  and  become  part  of  his  residuary 
estate  and  effects  after  the  death  of  the  survivor  of  them  his  wife  and  Elizabeth 
Reed,  subject  to  such  disposition   thereof  by  his  wife  as  aforesaid ;    and  as  to  the 
remainder  of  the  said  principal  or  residue  of  his  estate  and  effects  after  the  decease  of 
his  wife  (but  subject,  nevertheless,  to  the  annuities  to  Mrs.  Anderson,  Mrs.  Haswell, 
and  Mrs.  [593]  Ann  Ellcock  Walton  as  aforesaid,  and  also  subject  as  to  the  said 
£5000  and   the  interest  thereof  subject  as  aforesaid),  upon  trust  that  his  trustee 
might  and  should  pay,  and  he  thereby  gave  and  bequeathed  the  same  as  follows,  that 
was  to  say  : — To  his  nephew  Freeman  Oliver  Haynes  the  sum  of  £2000 ;    to  the 
aforesaid  Elizabeth  Haffey  Reed  the  sum  of  £9000  ;    to  the  Defendant  Jane  Morris 
Reed  the  sum  of  £1000  ;    to  the  Defendant  Lucy  Haynes  Reed  the  sum  of  £2000  : 
and  to  the  Defendant  Frances  Haynes  Reed   the  sum  of  £1000  ;    to  the  Defendant 
Haynes  Walton,  the  Defendant  Dorothy  Walton,  Charlotte  Brown,  and  to   Henry 
Haynes  Walton,  the  sum  of  £1000  each.     And,  subject  as  aforesaid,  he  gave,  devised, 
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and  bequeathed  all  the  rest,  residue,  and  remainder  of  his  estate  and  effects,  both 
real  and  personal,  whatsoever  and  wheresoever,  unto  Elizabeth  Haffey  Reed,  her 
heirs,  executors,  administrators,  and  assigns  absolutely.  And  he  thereby  directed 
and  requested  that  the  dwelling-house  and  premises  might  not  be  sold  or  disposed  of 
in  the  lifetime  of  his  wife,  without  her  consent;  but  after  her  decease,  and  in  case  he 
should  not  leave  sufficient  moneys  behind  him  to  enable  his  trustees  and  executors  to 
discharge  the  several  annuities  and  legacies  so  given  and  bequeathed  as  aforesaid, 
then  he  thereby  directed  and  empowered  his  trustees  and  executors  to  sell  his 
dwelling-house,  gardens,  stables,  and  premises,  either  by  public  auction  or  private 
contract,  as  they  might  think  proper,  and  pay  and  apply  the  proceeds  arising  from 
such  sales,  or  so  much  thereof  as  should  be  necessary  for  the  same,  towards  the 
payment  of  the  same  annuities  and  legacies  respectively.  And  if  the  whole  of  such 
proceeds  should  not  be  consumed  in  such  payments,  then  he  thereby  directed  that 
the  overplus,  if  any,  should  fall  into  and  be  considered  as  part  of  his  residuary  estate 
and  effects,  and  go  and  be  applied  as  in  and  by  his  will  was  directed.  And  he  directed 
and  requested  that  none  [594]  of  the  funds,  investments,  or  securities  in  which  his 
property  might  be  invested  at  the  time  of  his  decease  might  be  altered,  varied,  or 
changed  during  the  lifetime  of  his  wife,  without  her  consent ;  yet  with  her  consent  it 
was  his  will  that  the  same  should  and  might  be  altered  and  changed  as  she  might, 
with  the  consent  of  his  trustees,  direct.  And  he  thereby  directed  that  upon  and 
after  the  death  of  the  several  annuitants,  and  the  consequent  cesser  of  the  annuities, 
the  several  parts  or  funds  upon  which  the  same  were  or  was  respectively  invested  or 
secured,  or  out  of  which  the  same  were  or  was  respectively  payable,  should  follow  the 
ultimate  destination  of  the  residue  of  his  said  estate. 

The  actual  income  which  had  arisen  from  the  testator's  estate  during  the  first 
year  from  his  decease  amounted  to  £1298,  Is.  6d.  (after  deducting  income-tax)  and 
the  four  annuities  given  by  the  will  (after  deducting  income-tax)  amounted  to  £1165, 
so  that  during  the  first  year  there  was  a  surplus  income  of  the  testator's  estate 
amounting  to  £133,  Is.  6d.,  which  was  at  the  expiration  of  the  year  paid  (less  the 
legacy  duty)  to  Ann  Elvira  Reed. 

In  the  month  of  November  1847,  a  mortgage  debt  of  £3000,  forming  part  of  the 
assets,  was  paid  off  by  the  mortgagor,  and  produced  the  net  sum  of  £2850,  which 
sum,  with  the  concurrence  of  the  testator's  widow,  was  invested  by  the  Plaintiff  in 
the  purchase  of  three  per  cent.  con.solidated  Bank  annuities. 

On  the  2d  of  May  1848,  being  the  expiration  of  the  second  year  from  the 
testator's  death,  there  was  a  surplus  income,  after  payment  of  the  annuities  less  the 
income-tax,  amounting  to  £51,  8s.  lid.,  which  was  retained  in  the  hands  of  the 
Plaintiff. 

At  the  expiration  of  the  third  year  there  was  a  defi-[595]-ciency  of  income  to  pay 
the  several  annuities  by  £146,  2s.  3d.,  and  in  the  fourth  and  fifth  years  the  income 
was  deficient  by  the  respective  sums  of  £361,  12s.  9d.  and  £408,  19s.  3d.  to  answer 
the  annuities. 

No  parts  of  the  testator's  estate  were  ever  particularly  set  apart  or  appropriated 
for  payment  of  the  annuities  given  by  the  will,  but  the  annuities  were  paid  by  and 
out  of  the  general  income  of  the  testator's  estate  so  far  as  the  same  extended. 

The  income  for  the  testator's  estate  ending  in  May  1852  again  proved  insufficient 
to  pay  the  annuities  in  full,  the  deficiency  in  that  year  amounting  to  £305,  Os.  lid., 
which  deficiency,  as  well  as  all  the  preceding,  had  been  borne  exclusively  by  the 
annuity  of  the  widow,  the  other  three  having  been  paid  always  in  full. 

Elizabeth  Haffey  Reed  had  married  a  Mr.  Walton,  and  a  settlement  was  executed 
on  her  marriage,  which  comprised  her  interest  under  the  will. 

Mrs.  Anna  Isabella  Anderson,  one  of  the  annuitants,  had  died. 

The  widow  was  still  living. 

The  questions  for  the  consideration  of  the  Court  were  the  following : — 

1.  Whether  the  legacy  of  £3500  had  priority  over  the  annuities,  or  over  the  other 
legacies,  or  any  and  which  of  them. 

2.  Whether  the  annuities  were  bequeathed  free  of  legacy  duty. 

[596]  3.  Whether  Ann  Elvira  Reed  was  entitled  to  retain  the  £133,  Is.  6d.  which 
had  been  paid  to  her  as  the  surplus  income  from  the  testator's  estate  at  the 
expiration  of  one  year  from  the  testator's  death,  and  to  receive  from  the  testator's 
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estate  the  sum  of  £51,  8s.  lid.,  being  the  surplus  income  at  the  expiration  of  the 
second  year. 

i.  Whether  the  widow  was  entitled  to  have  the  sums  of  £146,  2s.  3d., 
£361,  12s.  9d.,  £408,  19s.  3d.,  and  £305,  0.s.  lid.,  being  the  amount  of  the  deficiency 
of  the  income  of  the  testator's  estate  for  the  last  four  years,  and  the  deficiency  of 
income  for  the  current  year  to  pay  her  annuity,  or  any  and  what  part  of  such 
■deficiency  made  good  out  of  the  surplus  of  the  preceding  years,  or  out  of  the  corpus 
■or  principal  of  the  testator's  estate. 

5.  Whether  the  annuitants,  other  than  the  widow,  were  entitled  to  priority  over 
her  annuity. 

6.  Whether  the  trustees  of  the  settlement  of  Elizabeth  Haffey  Walton  became,  on 
the  death  of  the  annuitant  Anna  Isabella  Anderson,  entitled  in  possession  to  any  and 
what  portion  of  the  corjnis  of  the  testator's  estate  under  the  clause  in  the  testator's 
will  relative  to  the  cesser  of  the  annuities  given  by  his  will. 

7.  Whether  the  legacy  of  £5000  was  entitled,  according  to  the  true  construction 
of  the  testator's  will,  to  priority  over  the  other  legacies  paj'able  at  the  decease  of 
Lucretia  Haynes,  or  any  and  which  of  them. 

8.  Whether  the  persons  interested  in  the  legacies  given  by  the  testator's  will,  and 
payable  after  the  decease  of  his  widow  Lucretia  Haynes,  were  entitled  to  have  any 
and  what  proportion  of  the  past  or  future  income  of  the  testator's  estate  set  apart  in 
■order  to  provide  for  a  possible  deficiency  of  his  estate  to  pay  all  the  legacies. 

[597]  9.  Whether  the  annuities  and  legacies  given  by  the  testator's  will,  or  any 
and  which  of  them,  were  subject  to  abatement  inter  se,  and  if  so,  upon  what  principle 
such  abatement  should  be  made. 

Mr.  Lewin  and  Mr.  Ware  stated  the  case  on  behalf  of  the  Plaintiff,  the  trustee. 

Upon  the  question  of  the  priority  of  the  legacies  of  £19,  19s.  and  £3500,  and  the 
three  smaller  annuities, 

Mr.  Rolt  and  Mr.  J.  V.  Prior,  for  the  widow,  contended  that  neither  these 
legacies  nor  the  three  smaller  annuities  had  priority  over  the  annuity  of  £1000. 

Mr.  Walker  and  Mr.  Begbie,  for  some  of  the  reversionary  legatees,  relied  upon 
Thwaites  v.  Foreman  (1  Coll.  409),  where  the  Vice-Chancellor  Knight  Bruce  said: — 
*'  Prinul  facie,  all  bequests  stand  on  an  equal  footing,  and  it  lies  upon  those  who  assert 
the  contrary  to  prove  it.  It  is  not  sufficient  that  the  words  in  the  will  should  leave 
the  question  in  doubt.  They  must  positively  and  clearly  establish  that  it  was  the 
intention  of  the  testator  that  the  bequests  should  not  stand  upon  an  equal  footing." 
They  contended  that  no  such  intention  was  here  indicated. 

They  also  referred  to  the  rule  similarly  laid  down  in  Brown  v.  Bramn  (1 
Keen,  275). 

Their  Lordships,  without  calling  on  the  counsel  for  the  other  parties  on  this 
question,  decided  that  the  two  legacies  and  three  annuities  were  payable  pari  passu, 
but  that  they  had  priority  over  the  other  gifts. 

[598]  Upon  the  question  of  the  legacies  being  subject  to  legacy  duty, 

Mr.  Rolt  and  Mr.  Prior,  for  the  widow,  and  Mr.  Bazalgette  and  Mr.  Jessell,  for 
the  other  annuitants,  contended  that  the  annuities  were  free  from  duty. 

Mr.  Walker  and  Mr.  Begbie,  contra. 

Giule  V.  Mumford  (2  Y.  &  C.  448),  Sanders  v.  Kiddell  (7  Sim.  536),  Harris  v.  Burtm 
(11  Sim.  161),  Ford  v.  Ruxton  (1  Coll.  403),  Courtois  v.  Vincent  (T.  &  R.  433),  Baily  v. 
BoiiU  (14  Bea.  595),  were  cited. 

The  Lord  Justice  Knight  Bruce  said,  that  he  considered  this  point  as  settled 
in  favour  of  the  annuitants  by  authority  which  ought  not  to  be  disturbed,  although, 
in  the  absence  of  authority,  he  might  have  held  differently. 

The  Lord  Justice  Turner  concurred. 

Upon  the  question  whether  the  annuities  were  payable  out  of  the  corpus, 

Mr.  Walker  and  Mr.  Begbie  referred  to  Foster  v.  Smith  (1  Ph.  629),  Innes  v. 
Mitchell  (1  Ph.  710),  and  JVrougliton  v.  ColquJioun  (1  De  G.  &  S.  357). 

Mr.  Bacon  and  Mr.  Baggallay,  for  other  parties. 

The  Lord  Justice  Knight  Bruce  said,  that  the  will  was  not  very  clear  upon 
this  point,  as  to  the  [599]  widow's  annuity.  There  appeared  some  force  in  the 
argument  derived  from  the  direction  in  the  will,  that  the  securities  were  not  to  be 
■changed  without  the  consent  of  the  widow,  but  not  sufficient  to  prevail  against  the 
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inference  to  be  drawn  from  other  parts  of  the  will,  that  the  annuity  was  intended  to 
1)6  paid  in  full.  His  Lordship  held,  that  all  the  annuities  were  payable  out  of  the 
capital. 

The  Lord  Justice  Turner  was  of  opinion,  that  the  gift  to  the  widow  being  of  a 
clear  annuity  or  yearly  sum,  took  precedence  of  the  gift  of  the  residue,  and  that  the 
words  "after  fulf  payment  and  satisfaction  of  the  aforesaid  four  annuities,"  overrode 
the  provisions  for  the  distribution  of  the  capital  after  the  death  of  the  widow,  and 
that  all  the  annuities  were  payable  out  of  the  capital. 

The  other  questions  were  then  discussed. 

The  following  was  the  substance  of  the  decree : — 

L  Declare  that  the  legacies  of  £19,  19s.  and  £3500,  and  the  annuities  of  £100, 
£30,  and  £70,  bequeathed  by  the  will  of  the  testator,  have  priority  over  all  other 
gifts  in  the  said  will. 

2.  Declare  that  the  annuities  of  £100,  £30,  and  £70,  are  given  free  of  legacy 
duty,  and  that  the  legacy  duty  is  payable  out  of  the  ccn-2ms  of  the  testator's 
property. 

3.  Declare  that  Ann  Elvira  Eeed  is  entitled  to  retain  the  sum  of  £133,  Is.  6d. 
paid  to  her,  and  to  the  sum  of  £51,  8s.  lid,  now  in  the  hands  of  the  Plaintiff. 

4.  Declare  that  the  annuity  of  £1000  given  to  Lucretia  [600]  Haynes  is  chargeable 
upon  the  capital  of  the  testator's  estate  in  priority  to  the  legacies  given  after  her 
death,  and  that  she  is  entitled  to  have  the  sums  of  £146,  2s.  3d.,  £361,  12s.  9d., 
£408,  1 9s.  3d.,  and  £305,  Os.  1  Id.,  and  any  arrears  of  the  annuity  since  accrued,  raised 
out  of  the  corjms  of  the  estate. 

5.  Declare  that  the  annuitants,  other  than  Lucretia  Haynes,  under  the  said  will, 
are  entitled  to  have  the  deficiency  of  income  to  pay  their  annuities,  made  good  out  of 
the  corpus  of  the  estate,  whether  Lucretia  Haynes  consent  or  not. 

6.  Declare  that  the  trustees  of  Elizabeth  Haffey  Walton's  settlement  did  not,  on 
the  death  of  Anna  Isabella  Anderson,  become  entitled  in  possession  to  any  portion  of 
the  corpus  of  the  said  estate,  but  that  the  funds  out  of  which  the  annuity  of  Anna 
Isabella  Anderson  was  payable,  followed  the  devolution  of  the  said  testator's 
residuary  estate. 

7.  Declare  that  the  legacy  of  £5000,  which  is  subject  to  the  power  of  appointment 
by  Lucretia  Haynes,  has  no  priority  over  the  other  legacies  payable  at  the  decease  of 
the  said  Lucretia  Haynes. 

8.  Declare  that  no  part  of  the  past  or  future  income  of  the  estate  ought  to  be  set 
apart  to  provide  for  a  possible  deficiency  of  the  estate  to  pay  all  the  legacies  made 
payable  at  the  death  of  Lucretia  Haynes. 

9.  Declare  that  the  legacies  payable  at  the  death  of  Lucretia  Haynes  will,  in  case 
of  deficiency,  be  liable  to  abate  inter  se  pari  passu. 

Costs  of  all  parties  out  of  the  capital  of  the  estate. 


[601]     Heath  v.  Weston.     Before  the  Lords  Justices.     Feb.  23,  1853. 

By  a  will  commencing  thus  :  "  I  give  and  bequeath  the  several  legacies  and  annual 
sums  following,"  a  testatrix  bequeathed  pecuniary  legacies  and  an  annuity,  and 
directed  two  sums  of  money  to  be  set  apart  sufficient  to  produce  two  other  specified 
annual  sums,  which  the  testatrix  bequeathed  to  two  specified  persons  for  their 
respective  lives.  She  gave  to  trustees  the  residue  of  her  personal  estate,  subject  to 
the  payment  of  her  debts,  funeral  and  testamentary  expenses,  and  the  legacies  and 
annuities  which  .she  had  bequeathed  or  might  thereafter  bequeath  by  any  codicil. 
And  she  devised  her  real  estates  to  trustees  for  a  term,  upon  trust  to  raise  sufficient 
to  pay  her  debts,  legacies,  and  funeral  and  testamentary  expenses,  but  directed  that 
her  personal  estate  should  be  the  primary  and  the  term  the  secondary  fund  for 
payment  of  her  debts,  legacies,  and  funeral  and  testamentary  expenses.  Held, 
that  the  separate  specification  of  "annuities"  in  some  parts  of  the  will  did  not 
prevent  annuities  from  being  comprehended  under  the  expression  "  legacies  "  in  the 
trusts  of  the  term. 
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This  was  a  special  case,  which  came  on  to  be  heard  by  their  Lordships  originally. 
The  question  was,  whether  the  word  legacies  in  a  will  included  annuities. 

The  will  was  that  of  Mrs.  Frances  Maria  Scott,  dated  the  22d  of  October  lS4i, 
which  was  so  far  as  material  as  follows  :  "  I  give  and  bequeath  the  several  legacies 
and  annual  sums  hereinafter  mentioned  to  the  several  persons  hereinafter  named." 
The  will  then,  after  bequeathing  several  legacies  of  gross  sums  of  money,  proceeded 
thus  :  "  I  give  and  bequeath  unto  Mary  Nugent,  widow,  and  her  assigns,  for  and 
during  the  term  of  her  natural  life,  provided  she  continue  the  widow  of  Nicholas 
Nugent,  but  not  otherwise,  one  annuity  or  clear  yearly  sum  of  £100  of  lawful  money 
of  Great  Britain."  The  testatrix  then  directed  her  trustees  thereinafter  named  to 
invest  such  a  sum  out  of  her  general  personal  estate  as  would  when  invested  in  their 
names  in  the  Parliamentary  stocks  or  public  funds  of  Great  Britain  produce  by  the 
dividends,  interest,  and  annual  produce  thereof  the  clear  annual  sum  of  £400.  And 
she  directed  that  they  her  said  trustees  should  stand  and  be  possessed  of  the  stocks 
or  funds  in  or  upon  which  the  said  sum  should  be  invested,  and  the  dividends,  interest, 
and  annual  produce  thereof  [602]  upon  the  trusts  following  (that  was  to  say)  upon 
trust  that  they  her  trustees  and  the  survivors  and  survivor  of  them,  and  the 
executors,  administrators,  and  assigns  of  such  survivor,  should  pay  the  dividends, 
interest,  and  annual  produce  unto,  or  permit  the  same  to  be  received  by  Emily  Weston 
and  her  assigns  for  her  natural  life,  and  from  and  immediately  after  her  decease 
should  stand  and  be  possessed  of  and  interested  in  the  stocks,  funds,  and  securities, 
and  the  dividends,  interest,  and  annual  produce  thereof,  in  trust  for  the  children  of 
Emily  Weston,  in  such  shares  and  with  such  restrictions  as  therein  particularly 
mentioned  ;  and  in  case  there  should  be  no  child  or  children  of  Emily  Weston  who 
should  become  entitled  to  the  trust  fund  under  the  aforesaid  trusts,  then  as  to  one 
equal  fourth  part  of  the  dividends,  interest,  and  annual  produce  of  the  trust-moneys, 
stocks,  funds,  and  securities,  upon  trust  that  they  the  trustees  should  pay  the  same 
unto  or  permit  the  same  to  be  received  by  Emma  Blair  and  her  assigns  for  her  life  ; 
and  as  to  one  other  equal  fourth  part  of  the  dividends,  interest,  and  annual  produce 
of  the  trust-monies,  stocks,  funds,  and  securities,  upon  trust  that  they  her  trustees 
should  pay  the  same  unto  or  permit  the  same  to  be  received  by  Charlotte  Johnson 
for  her  life  ;  and  as  to  the  said  two  equal  fourth  parts  of  the  trust-moneys,  stocks, 
funds  and  securities  from  and  after  the  respective  deceases  of  Emma  Blair  and 
Charlotte  Johnson,  and  as  to  the  remaining  two  equal  fourth  parts  of  the  trust- 
moneys,  stocks,  funds  and  securities,  and  the  dividends,  interest,  and  annual  produce 
thereof,  after  the  decease  of  Emily  Weston  and  such  failure  of  her  children  as  aforesaid, 
the  same  should  sink  into  and  form  part  of  her  the  testatrix's  residuary  personal  estate 
thereinafter  bequeathed.  The  testatrix  thereby  also  directed  her  trustees,  and  the 
survivors  and  survivor  of  them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  to  invest  such  a  sum  out  of  her  [603]  personal  estate  as  would  be 
sufficient  when  invested  in  their  names  in  the  Parliamentary  stocks  or  public  funds, 
to  produce  by  the  dividends,  interest,  and  annual  produce  thereof  the  clear  yearly 
sum  of  £200,  and  to  stand  and  be  possessed  of  the  stocks  or  funds  in  or  upon  which 
the  last-mentioned  sum  should  be  so  invested,  and  the  dividends,  interest,  and  annual 
produce  thereof,  upon  trust  for  such  person  or  persons  as  her  the  testatrix's  god- 
daughter, Frances  Maria  Armstrong,  should  appoint.  And  in  default  thereof  into 
the  proper  hands  of  Frances  Maria  Armstrong  for  her  separate  use.  And  after  the 
decease  of  Frances  Maria  Armstrong,  then  as  to  the  trust-moneys,  stocks,  funds,  and 
securities,  and  the  dividends,  interest,  and  annual  produce  thereof,  in  trust  for  such 
persons  as  Frances  Maria  Armstrong  should  appoint ;  and  in  default  of  appointment 
then  the  last-mentioned  trust-moneys,  stock.s,  funds,  and  .securities,  and  the  dividends, 
interest,  and  annual  produce  thereof  should  sink  into  and  form  part  of  the  testatrix's 
residuary  personal  estate  thereinafter  bequeathed.  And  the  testatrix  gave,  devised, 
and  bequeathed  all  her  freehold  and  copj'hold  messuages,  farms,  lands,  tenements, 
tithes  and  hereditaments,  whatsoever  and  wheresoever,  whether  in  possession, 
reversion,  remainder,  or  expectancy  as  to  her  freehold  hereditaments,  to  the  use  of 
Chas.  Heath  and  Chas.  Shapland  Whitmore,  their  executors,  administrators,  and 
assigns  for  the  term  of  1000  years,  to  commence  and  be  computed  from  the  day  of 
her  decease,  upon  the  trusts  and  subject  to  the  powers  and  declarations  thereinafter 
expressed.      And  as  to  for  and  concerning  all  the  residue  and  remainder  of   the 
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testatrix's  personal  estate  and  effects,  of  what  nature  or  kind  soever,  and  wherever 
situate  or  being  (subject  to  and  charged  with  the  payment  of  her  just  debts  and 
funeral  and  testamentary  expenses,  and  the  legacies  and  annuities  thereinbefore 
bequeathed,  and  which  she  [604]  might  bequeath  by  any  codicil  or  codicils  thereto), 
the  testatrix  gave  and  bequeathed  the  same  to  the  like  persons  and  in  like  manner  as 
she  had  before  devised  the  said  real  estate.  And  as  to  the  term  of  1000  years  therein- 
before limited  to  C.  Heath  and  C.  S.  Whitmore,  their  executors,  administrators  and 
assigns,  the  testatrix  declared  that  the  same  term  was  so  limited  to  them  upon  trust 
that  they,  or  the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  should,  as  soon  as  conveniently  might  be  after  her  decease,  by  demising, 
assigning,  mortgaging,  selling,  or  otherwise  disposing  of  the  farms,  messuages,  lands, 
tenements,  hereditaments  and  premises  comprised  in  the  term  of  1000  years,  or  any 
of  them,  or  any  part  thereof,  for  the  whole  or  any  part  of  the  said  term,  or  by,  with, 
and  out  of  the  rents  and  profits  of  the  hereditaments  and  premises  or  any  of  them, 
or  by  bringing  actions  against  the  tenants  or  occupiers  of  the  same  hereditaments  or 
any  of  them,  for  the  rent  then  in  arrear,  or  by  more  than  one,  or  by  all  the  aforesaid 
ways  and  means,  or  by  any  other  reasonable  ways  and  means,  levy  and  raise  any  sum 
or  sums  of  money  which  the  said  C.  Heath  and  C.  S.  Whitmore,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  should  in  their  or  his 
discretion  think  fit  or  expedient  to  levy  and  raise  for  the  payment  of  the  testatrix's 
debts,  legacies,  and  funeral  and  testamentary  expenses,  and  should  pay  and  apply  the 
moneys  to  be  levied  and  raised  by  the  ways  and  means  aforesaid,  or  any  of  them,  in 
or  towards  the  payment  or  satisfaction  and  discharge  of  her  debts,  legacies,  and 
funeral  and  testamentary  expenses ;  provided  always,  and  the  testatrix  thereby 
declared,  that  her  personal  estate  should  be  considered  as  the  primary,  and  the  term 
of  1000  years  the  secondary  fund  for  the  payment  of  her  debts,  legacies,  funeral  and 
testamentary  expenses  ;  and  the  testatrix  appointed  Henry  Luttrell,  [605]  Chas. 
Heath,  Chas.  Shapland  Whitmore,  and  Robert  Gwyn  joint-executors  of  her  will. 
The  testatrix  died  on  the  5th  of  September  1845. 

The  testatrix's  personal  estate  after  payment  of  her  debts,  legacies,  and  expenses, 
was  insufficient  for  payment  of  the  legacies,  and  of  the  annuity  of  £100  to  Mrs. 
Nugent  and  of  the  two  sums  directed  to  be  invested  suificient  to  produce  the  annual 
income  of  £200  and  £400. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  annuity  of  £100  and 
the  sums  directed  to  be  invested  sufficient  to  produce  the  annual  sums  of  £400  and 
£200,  or  any  and  which  of  them  were  or  was  to  be  considered  as  legacies  within  the 
meaning  of  the  will,  so  as  to  make  them  chargeable  on  the  real  estate  or  raiseable 
under  the  trusts  of  the  term  for  1000  years. 

Mr.  Wigram,  Mr.  Rolt,  Mr.  Malins,  Mr.  W.  M.  James,  Mr.  Schomberg,  and  Mr. 
Dickinson  appeared  for  the  several  parties. 

The  following  cases  were  cited  : — Sihlei/  v.  Perri/  (7  Ves.  522),  Nannoch  v.  Hmion 
(7  Ves.  391),  Bmnerx.  Bmner{l3  Ves.  379),  Shijrperdsm  v.  Tower  (1  Y.  &  C.  C.  C. 
441),  Bromley  \.  JFright  (7  Hare,  334),  Cornfield  v.  Jryndhmn  (2  Coll.  184). 

[In  the  course  of  the  argument  the  Lord  Justice  Knight  Bruce  inquired  whether 
it  was  meant  to  be  contended  that  if  a  testator  in  one  place  mentioned  both  the  genus 
and  one  species  included  in  the  genus  he  must  in  [606]  every  other  place  be  taken  to 
have  excluded  that  species  from  the  genus,  or  that  by  having  committed  superfluity 
in  one  instance  a  testator  was  bound  to  it  in  every  other.] 

The  Lord  Justice  Knight  Bruce.  The  word  "  legacies  "  is  a  proper  word  to 
designate  legacies  given  in  the  shape  of  annuities  as  well  as  those  given  in  the  shape 
of  a  bequest  of  a  sum  payable  at  once.  That  being  the  proper  meaning  of  the  word, 
it  lies  upon  those  who  saj'  that  it  is  not  to  be  so  construed  to  shew  from  the  context 
of  the  will  that  the  testatrix  used  it  in  another  sense.  The  rule  of  construction 
applicable  to  such  cases  cannot  perhaps  be  better  expressed  than  it  is  in  Church  v. 
MuTuly  (15  Ves.  406),  where  Lord  Eldon  says,  "  It  is  much  more  safe  to  consider  those 
subjects  intended  which  the  words  describe,  than  to  supply  a  purpose  by  conjecture ; 
determining  for  the  testator  upon  the  more  or  less  convenience,  with  which  that 
subject  may  be,  which  he  has  declared  shall  be,  applied.  The  best  rule  of  construc- 
tion is  that  which  takes  the  words  to  comprehend  a  subject  that  falls  within  their 
usual  sense,  unless  there  is  something  like  declaration  plain  to  the  contrary."     Here 


SDEG.M.ftO.SOT.  BOULTON   V.    BEARD  239 

there  is  no  declaration  to  the  contrary,  nor  anything  like  it.  There  may  be  room  for 
conjecture  if  the  words  are  looked  at  apart  from  the  context,  but  it  appears  to  me 
that  the  bequests  of  annual  sums  as  well  as  of  others  are  comprehended  in  the  trusts 
under  the  word  "  legacies,"  and  were  intended  to  be  so. 

The  Lord  Justice  Turner.  The  general  rule  is  that  the  word  legacies  will 
comprehend  annuities.  But  if  the  general  rule  were  the  [607]  other  way,  I  am  not 
sure  whether  there  would  not  be  sufficient  indication  of  intention  on  this  will  to 
countervail  it.  There  are  in  the  first  place  the  introductory  words,  "  I  give  and 
bequeath  the  several  legacies  and  annual  sums  hereinafter  mentioned."  Now  there 
is  only  one  annuity  simply  bequeathed  as  an  annuity.  Therefore  the  words  "  annual 
sums,"  which  clearly  embrace  the  annuitj',  must  also  extend  to  the  life  interests  in 
the  sums  directed  to  be  set  apart.  Bat  these  sums  are  clearly  legacies  in  every  sense 
of  the  expression.  Therefore  it  is  clear  that  the  testatrix  made  no  distinction  between 
the  annuity  and  other  legacies.  The  proviso  towards  the  end  of  the  will  that  the 
personal  estate  shall  be  the  primarj'  fund  for  the  payment  of  the  debts,  legacies, 
funeral  and  testamentary  expenses  is  also  a  clear  indication  that  the  real  estate  was 
to  be  a  secondary  fund  to  make  good  the  legacies  for  which  the  personalty  was  the 
primary  fund,  and  the  annuity  was  certainly  one  of  the  legacies  for  which  the  personal 
estate  was  the  primary  fund.  I  think  that  the  trusts  of  the  term  extend  to  the 
annuity  as  well  as  the  other  legacies. 

Costs  out  of  the  estate. 


[608]     BouLTON  V.  Beard.     Before  the  Lords  Justices.     Feb.  24,  1853. 

[See  In  re  Oiiehar's  Settlement,  1875,  L.  E.  20  Eq.  718 ;  In  re  Beeve's  Trusts,  1877, 
8  Ch.  D.  844 ;  Selbi/  v.  imttaker,  1877,  6  Ch.  D.  250.] 

A  testatrix  bequeathed  her  residuary  estate  upon  trust  for  her  sister  for  life,  and  after 
the  sister's  death,  to  pay,  divide  and  apply  the  trust  fund  in  manner  following  (that 
is  to  say),  one-tenth  to  or  for  the  use  of  E.  H.,  and  another  one-tenth  to  or  for 
the  use  of  C.  E.,  for  their  respective  lives,  and  in  case  either  of  them  should  die  in 
the  lifetime  of  the  tenant  for  life  or  afterwards  leaving  lawful  isstie,  then  the  testa- 
trix directed  that  the  part  of  him  or  her  so  dying  leaving  lawful  issue  should  go  to 
and  be  equally  divided  among  his  or  her  children  as  they  should  attain  twenty- 
one.  Held,  that  a  child  of  C.  E,,  who  survived  the  tenant  for  life  and  attained 
twenty-one,  but  died  in  the  lifetime  of  C.  E.  took  a  vested  interest. 

The  trustees  of  the  will,  who,  acting  on  the  opinions  of  counsel,  had  distributed  the 
whole  estate  according  to  a  different  view,  was  ordered  to  pay  to  the  representa- 
tives of  the  child  the  amount  of  the  child's  share  and  the  costs  of  the  suit. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Eolls  upon  a  claim. 
The  question  arose  upon  the  construction  of  the  will  of  Elizabeth  Hobson,  dated  the 
6th  of  May  1813,  whereby  the  testatrix  gave  and  bequeathed  the  moneys  to  arise 
from  the  sale  of  a  messuage  or  dwelling-house,  garden,  and  hereditaments  therein 
described,  and  the  rents,  issues  and  profits  thereof  until  such  sale  should  be  made, 
and  all  other  her  personal  estate  and  eflTects  to  her  great  nephews  James  Beard  and 
Thomas  Holy,  their  executors,  administrators  and  assigns,  upon  trust  to  pay  the 
yearly  interest  proceeds  and  profits  of  the  said  personal  estate  unto  and  to  the  use  of 
her  sister,  Sarah  Green,  for  her  life.  And  after  the  decease  of  Sarah  Green  she  gave 
and  bequeathed  one  equal  fourth  part  or  share  of  all  her  said  estate  and  effects  to 
James  Beard,  his  executors,  administrators  and  as.signs  for  his  and  their  own  use, 
charged  with  a  sum  of  £200  for  Jane  Beard  his  sister.  And  she  gave  and  bequeathed 
one  other  equal  fourth  part  or  share  of  all  her  said  estate  and  effects  unto  her  niece 
Elizabeth  Holy,  the  wife  of  the  said  Thomas  Holy,  her  executors,  administrators  and 
assigns,  to  and  for  her  and  their  own  use  and  benefit  for  ever.  And  she  gave  and 
bequeathed  the  remaining  half  part  of  all  her  said  [609]  estate  and  effects  to  James 
Beard  and  Thomas  Holy,  their  executors,  administrators  and  assigns,  upon  trust  to 
pay  and  apply  one  full  equal  fifth  part  or  share  of  the  said  remaining  half  part  of  her 
said  estate  and  effects  unto  her  nephew  John  Hobson  if  he  should  be  living  at  the 
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time  of  the  death  of  Sarah  Green,  to  and  for  his  own  use  and  benefit  for  ever  ;  and 
in  case  her  said  nephew  John  Hobson  should  be  then  dead,  leaving  lawful  issue,  then 
in  trust  to  pay  and  apply  the  yearly  interest  and  produce  of  the  said  fifth  part  of  the 
said  remaining  half  part  or  share  of  her  said  estate  and  effects  in  the  maintenance, 
education  and  bringing  up  of  the  children  of  the  said  John  Hobson  her  nephew  until 
they  should  severally  attain  the  age  of  twenty-one  years,  and  as  they  should 
severally  attain  that  age  in  trust  to  pay  to  each  child  one  full  and  equal  part  or  share 
of  the  said  fifth  part  of  her  said  estate  and  effects  to  and  for  his  and  their  own  use 
and  benefit  for  ever.  And  as  to  for  and  concerning  the  other  four  parts  of  the  said 
remaining  half  part  of  her  said  estate  and  effects,  she  gave  and  bequeathed  the  same 
unto  the  said  James  Beard  and  Thomas  Holy,  their  executors,  administrators  and 
assigns,  upon  trust  to  pay,  divide  and  apply  the  same  in  manner  following  (that  was 
to  say),  one  equal  fourth  part  or  share  thereof  unto  and  equally  between  the  two 
children  of  her  late  nephew  Edmund  Hobson,  deceased,  another  son  of  John  Hobson, 
their  executors,  administrators  and  assigns,  to  and  for  their  own  use  and  benefit  for 
ever  ;  another  of  such  equal  fourth  parts  or  shares  thereof  unto  and  equally  amongst 
the  children  of  her  niece  Elizabeth  late  the  wife  of  Samuel  Schofield,  deceased,  a 
daughter  of  John  Hobson,  their  executors,  administrators  and  assigns,  to  and  for 
their  own  use  and  benefit  for  ever ;  another  of  such  equal  fourth  parts  or  shares 
thereof  to  and  for  the  use  and  benefit  of  her  nephew  Ralph  Hobson,  another  son  of 
John  Hobson  ;  and  the  remaining  equal  fourth  part  [610]  or  share  thereof  to  and  for 
the  use  and  benefit  of  her  niece  Catherine  the  wife  of  James  Rayner,  a  daughter  of 
John  Hobson,  during  the  term  of  their  respective  natural  lives,  by  equal  half-yearly 
payments  on  every  the  31st  day  of  July  and  31st  day  of  January  yearly. 

The  will  then  proceeded  thus  : — "  And  my  will  is  that  in  case  any  of  the  said  sons 
or  daughters  of  my  said  late  brother  John  Hobson  shall  happen  to  die  before  the 
death  of  my  said  sister  Sarah  Green  without  lawful  issue,  then  I  give  and  bequeath 
the  part  or  share  of  my  said  estate  and  effects  of  him  or  her  so  dying  without  issue 
to  the  survivor  of  them  the  said  Ralph  Hobson  and  Catherine  Rayner,  for  his  or  her 
life,  subject  to  the  aforesaid  restriction  respecting  their  original  shares ;  and  in  case 
any  of  them  the  said  Ralph  Hobson  and  Catherine  Rayner  shall  happen  to  die  in  the 
lifetime  of  my  said  sister  Sarah  Green,  or  afterwards  leaving  lawful  issue,  then  the 
part  or  share  of  my  said  estate  and  effects  of  him  or  her  so  dying  and  leaving  lawful 
issue  shall  go  to  and  be  equally  divided  amongst  his  or  her  children  as  they  shall 
respectively  attain  their  several  and  respective  ages  of  twenty-one  years,  and  that 
the  interest  and  proceeds  of  their  said  several  parts  and  shares  shall  be  paid  and 
applied  by  my  said  trustees  in  the  maintenance,  education  and  bringing  up  of  the 
said  children  respectively  till  they  attain  the  said  age  of  twenty-one  years." 

The  testatrix's  sister,  Sarah  Green,  died  on  the  10th  of  January  1818.  Catherine 
Rayner  survived  the  testatrix  and  Sarah  Green,  and  had  several  children.  One  of 
them,  Daniel  Lees,  who  attained  twenty-one,  died  in  May  1831,  in  the  lifetime  of  his 
mother,  who  died  in  1842.  Upon  her  death  the  surviving  trustee  divided  the 
residuary  estate  among  the  parties  whom  he  considered  entitled  thereto,  and  on  so 
doing  paid  the  share  of  which  [611]  Catherine  Rayner  was  tenant  for  life  among  her 
children  who  survived  her,  and  who  had  attained  twenty-one.  The  administratrix  of 
Daniel  Lees  and  her  husband  thereupon  filed  the  present  claim  seeking  payment  of  a 
share  of  the  residuary  estate. 

By  the  decree  under  appeal  it  was  declared  that  the  Plaintiffs  in  right  of  the 
administratrix  were  entitled  to  a  distributive  share  of  one  moiety  of  the  residuary 
estate,  and  accounts  were  directed.  And  it  was  ordered  that  the  costs  of  the  suit  up 
to  and  including  the  hearing  be  paid  by  the  Defendant,  the  surviving  trustee. 

From  this  decree  the  Defendant  appealed. 

Mr.  Roupell  and  Mr.  H.  Prendergast,  for  the  Plaintiffs,  supported  the  decree,  and 
cited  Hutchinson  v.  Stevens  (1  Kee.  240),  and  Cousins  v.  Schroder  (4  Sim.  23). 

Mr.  Elmsley  and  Mr.  Lewin,  for  the  Defendant,  said  that  the  Defendant  in 
distributing  the  fund  had  acted  upon  the  opinions  of  two  of  the  most  eminent  counsel 
at  the  Chancery  Bar  (Mr.  (afterwards  Vice-Chancellor  Sir)  James  Parker  and  Mr. 
James  Russell).  They  contended  that  the  construction  thus  put  upon  the  will  was 
the  right  one,  and  that  at  all  events  the  Defendant  ought  not  under  such  circum- 
stances to  have  been   ordered  to  pay  costs.     They  referred  to  Beck  v.  Burn  (7  Bea. 


3  DE  G.  M.  &  G.  612.  RODGERS   1\    NOWILL  241 

492),  the  dicta  in  Packham  v.  Gregwy  (4  Hare,  398.  See  Gundry  v.  Pinniger,  1  De  G. 
Mac.  &  G.  502),  and  the  cases  there  referred  to,  and  Billingslei/  v.  JVilh  (3  Atk.  219). 

The  Lord  Ju.stice  Knight  Bruce.  The  question  is,  whether  a  child  of 
Catherine  Rayner  [612]  who,  after  the  testatrix's  death,  died  in  the  lifetime  of 
Catherine  Kayiier,  having  attained  twenty-one,  took  a  vested  interest  in  the  part  of 
the  share  of  the  residuary  estate  of  which  Catherine  Rayner  was  tenant  for  life. 
Upon  this  question  no  doubt  could  have  arisen  if  the  case  had  simply  been  one  of  a 
gift  to  Catherine  Rayner  for  life  and  after  her  death  in  the  language  of  the  will, 
omitting  the  condition  of  Catherine  Rayner  leaving  lawful  issue.  Would  the  case  be 
varied  if  by  a  separate  clause  the  testatrix  had  declared  that  if  Catherine  Rayner 
should  die  without  leaving  issue  her  share  should  fall  into  the  residue,  or  go  as  in 
case  of  intestacy  1  No  one  will  argue  that  this  would  have  caused  a  difference.  We 
should  be  making  a  will  and  guessing  away  what  is  plain  if  we  acceded  to  the 
argument  addressed  to  us  on  behalf  of  the  Defendant.  With  regard  to  the  costs,  the 
question  relates  to  a  small  share  of  the  residuary  estate,  one-tenth  or  less.  All  the 
rest  the  executor  has  (no  doubt  with  good  motives)  distributed.  But  he  has  thus 
precluded  the  persons  entitled  to  this  part  from  having  the  will  construed  at  the 
expense  of  the  general  estate.     I  think  the  decree  clearly  right. 

The  Lord  Justice  Turner.  I  concur  entirely  in  the  construction  which  the 
Master  of  the  Rolls  has  put  upon  this  will.  The  first  argument  in  support  of  a 
different  construction  is  that  the  bequest  to  the  children  of  Catherine  Rayner  being 
only  given  in  the  contingent  event  of  her  leaving  issue,  therefore  only  the  children 
who  were  living  when  the  contingency  happened  woidd  take.  That  argument  would 
go  to  a  great  extent  and  affect  many  decisions,  affirming  as  it  must  the  principle  that 
where  there  is  a  gift  to  a  class  upon  a  contingent  event,  the  time  of  the  happening  of 
the  contingency  determines  the  individuals  composing  the  class.  That  is  not  the 
rule.  Another  argument  was  [613]  that  there  is  no  bequest  except  in  the  direction 
to  pay.  But  Sir  James  Wigram  has  well  laid  down  the  rule  with  reference  to 
questions  of  this  description  in  Bull  v.  Pritcliard  (5  Hare,  567).  He  there  says, 
"  There  are  two  classes  of  cases,  under  one  or  the  other  of  which  the  present  case 
must  fall.  One  class  is,  where  the  devise  is  to  a  party  at  a  given  age,  and  the 
property  is  given  over  if  the  devisee  dies  under  that  age.  The  other  is,  where  the 
description  of  the  devisee  is  such  as  to  make  the  given  age  part  of  that 
description.  In  cases  of  the  former  class,  the  Court  has  discovered  an  intention 
expressed  in  the  will,  that  the  first  devisee  shall  take  all  that  the  testator  has  to  give, 
except  what  he  has  given  to  the  devisee  over ;  and,  in  order  to  give  effect  to  that 
intention,  has  held,  by  force  of  the  language  of  the  will,  that  the  first  devise  was  not 
contingent,  but  vested,  subject  to  be  divested  upon  the  happening  of  the  event 
upon  which  the  property  is  given  over,  Phipjis  v.  Akers  (9  CI.  &  Fin.  583  ;  4  Man.  & 
Gr.  1107;  3  CI.  &  Fin.  703;  5  Sim.  44  uom.  Phipjjs  v.  JFilKams).  In  the  second 
class,  the  Court  has  held  the  devise  contingent,  upon  the  ground  that  no  one  could 
claim  who  could  not  predicate  of  himself  that  he  was  of  the  age  required — that 
otherwise  he  did  not  answer  the  entire  description,  Festing  v.  AUen  (12  M.  &  W.  279  ; 
5  Hare,  573),  and  the  cases  there  referred  to."  In  this  case  the  gift  to  the  children 
in  the  event  of  the  parent  leaving  issue  is  absolute  upon  their  attaining  twenty-one, 
and  the  description  of  the  children  who  are  to  take  is  not  qualified. 

His  Lordship  also  referred  to  Halifax  v.  Wilson  (16  Ves.  168). 

Appeal  dismissed,  with  costs. 

[614]     Rodgers  v.  Nowill.     Before  the  Lords  Justices.     Feh.  22,  March  1,  1853. 

In  1847  Joseph  R.  &  Sons  obtained  an  injunction  to  restrain  N.  &  William  R.  from 
using  the  trademark  "J.  R.  &  Sons."  Soon  afterwards  W.  R.  entered  into  partner- 
ship with  his  father  John  R.  and  with  a  brother,  and  the  three  used  the  trade  mark 
"J.  R.  i*i:  Sons,"  with  a  coloTirable  addition.  Upon  the  Plaintiffs  moving,  in  1853, 
to  commit  W.  R.,  and  denying  notice  of  the  breach  of  the  injunction  before  July 
1852  :  Held,  that  they  were  entitled  to  the  order,  and  that  acquiescence,  to 
constitute  a  defence  to  such  a  motion,  must  amount  to  a  licence  to  use  the  mark. 

Held,  also,  that  the  Plaintiffs  might  move  to  commit  W.  R.  without  bringing  his 
partners  before  the  Court. 
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This  was  the  appeal  of  the  Plaintiffs,  who  carried  on  business  at  Sheffield,  under 
the  st3'lo  and  firm  of  Joseph  Kodgers  &  Sons,  from  the  refusal  of  Vice-Chancellor 
Stuart  to  commit  one  of  the  Defendants,  William  Kodgers,  for  an  alleged  breach  of 
an  injunction  dated  the  10th  of  December  1847,  and  granted  by  the  late  Vice- 
Chancellor  AVigram.  The  facts  of  the  case  to  that  time  are  stated  in  the  6th  Volume 
of  Mr.  Hare's  Reports,  page  325. 

The  injunction  purported  to  restrain  the  Defendants  John  Nowill  and  Wm. 
Rodgers,  their  servants,  agents,  or  workmen,  from  using  the  mark  ("J.  Rodgers  & 
Sons,"  with  a  crown  and  the  Royal  initials)  mentioned  in  the  prayer  of  the  Plaintiffs 
bill  upon  pen-knives,  pocket-knives,  or  other  articles  of  cutlery,  or  any  other  mark  or 
marks  so  contrived  or  expressed,  as  by  colourable  imitation  or  otherwise  to  represent 
that  the  pen-knives,  pocket-knives,  or  other  articles  of  cutlery  manufactured  or  sold 
by  the  Defendants  were  the  same  as  the  pen-knives,  pocket-knives,  or  other  articles  of 
cutlery  manufactured  by  the  Plaintiffs. 

In  support  of  the  motion  for  commitment  before  the  Vice-Chancellor,  one  of  the 
Plaiiitirt's,  Henry  Atkin,  deposed  that  in  or  about  the  month  of  June  1852,  he  and 
[615]  his  partners  in  the  firm  of  J.  Rodgers  &  Sons  were  informed,  and  had  for  the 
first  time  reason  to  suspect  and  believe  that  the  Defendant  Wm.  Rodgers  had 
infringed  and  disobeyed,  and  was  continuing  to  infringe  and  disobey  the  injunction  ; 
that  one  day  in  or  about  June  1852,  a  Mr.  Sorby  called  at  the  place  of  business  of 
the  Plaintiifs  in  Sheffield,  and  informed  John  Rodgers  the  younger,  one  of  the 
Plaintiffs,  that  he  had  purchased  a  considerable  quantity  of  knives  stamped  with  the 
name  or  mark  of  "J.  Rodgers  it  Sons,"  from  one  Thomas  M'Givern,  a  factor  and 
general  dealer  in  cutlery  and  hardware,  carrying  on  business  in  Sheffield.  And  that 
Sir.  Sorby  had  thereupon  produced  to  John  Rodgers  the  younger  a  number  of  pen- 
knives and  pocket-knives,  stamped  on  the  tang  of  the  pen  l3lades  thereof  respectively 
with  the  stamp  or  mark  of  "J.  Rodgers  &  Sons'  Celebrated  Cutlery,"  with  a  crown 
and  the  Royal  initials. 

There  was  further  evidence  shewing  that  the  Defendant,  Wm.  Rodgers,  sold  articles 
of  cutlery  bearing  substantially  the  prohibited  mark. 

In  opposition  to  the  motion,  the  Defendant,  Wm.  Rodgers,  depo.sed  that  since  the 
month  of  May  1848  he  had,  in  conjunction  with  his  father  John  Rodgers,  and  his 
brother  George  Rodgers  (and  part  of  the  time  with  his  brother  Samuel  Rodgers,  but 
who  was  since  deceased),  carried  on  business  in  co-partnership  at  Bridge  Street,  in 
Sheffield  aforesaid,  under  the  style  or  firm  of  John  Rodgers  &  Sons,  and  that  during 
the  whole  of  such  period  his  firm  had  used  and  struck  the  marks  of  "  John  Rodgers  & 
Sons,"  with  a  crown  and  the  Royal  initials;  and  "J.  Rodgers  &  Sons,"  with  a  crown 
and  the  Royal  initials,  sometimes  with  the  addition  of  the  words  "celebrated  cutlery," 
or  some  other  words  of  a  .similar  character,  and  at  other  times  without. 

[616]  John  Rodgers,  the  father,  and  George  Rodgers,  the  brother  of  the  Defendant 
Wm.  Rodgers,  deposed  that  for  five  years  last  past,  Wm.  Rodgers  had  never  manu- 
factured or  sold  any  cutlery  on  his  own  account,  but  always  on  account  of  their  firm 
of  John  Rodgers  &  Sons. 

John  Rodgers,  the  father  of  the  Defendant  Wm.  Rodgers,  deposed  that  he  had 
manufactured  cutlery  ever  since  the  year  1821,  on  his  own  account,  and  afterwards  in 
partnership  with  his  sons  George  Rodgers  and  the  Defendant  Wm.  Rodgers,  and  with 
his  son  Samuel  Rodgers  until  his  death  ;  that  from  the  time  he  and  his  sons  began  to 
carry  on  business  together  they  carried  it  on  under  the  style  or  firm  of  "John  Rodgers 
&  Sons,'  and  had  so  carried  it  on  to  the  present  time,  and  had  used  the  marks,  and 
carried  on  business  in  the  manner  stated  and  set  forth  in  the  aflBdavit  of  his  son  and 
partner  Wm.  Rodgers. 

The  nature  of  the  other  evidence  in  the  case  appears  sufficiently  from  the  judg- 
ments. 

The  Vice-Chancellor  refused  the  motion  on  the  grounds  that  it  was  made  too  late 
and  after  acquiescence,  and  that  the  Defendant's  partners  were  not  before  the  Court. 

Mr.  Malins  and  Mr.  M.  A.  Shee  supported  the  appeal. 

[The  Lord  Ju.stice  Turner  referred  to  Croft  v.  Day  (7  Bea.  84).] 

Mr.  Bacon  and  Mr.  Osborne  for  the  Defendant  Wm.  Rodgers. 

[617]  No  breach  of  the  injunction  has  been  committed,  for  the  circumstances  of 
the  case  have  completely  changed  since  the  injunction  was  granted.    The  present  firm 
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of  John  Kodgers  &  Sons  clearl^v  have  a  right  to  the  use  of  their  own  names.  The 
Plaintiffs  might  use  their  own  names  of  Joseph  Kodgers  &  Sons  in  full,  and  then  all 
confusion  between  the  firms  would  be  at  once  avoided.  Upon  a  motion  to  commit,  a 
clear  contempt  must  be  established.  If  the  Plaintifts  wish  to  try  the  question  whether 
they  are  entitled  to  restrain  the  firm  of  John  Kodgers  &  Sons  from  using  their  own 
names,  their  proper  course  is  to  file  another  1)111  against  the  new  firm  for  an  injunction. 
But  they  well  know  that  even  if  there  ever  was  a  pretence  for  such  an  experiment,  which 
there  was  not,  it  could  not  possibly  succeed  after  the  present  firm  has  been  so  long  in 
the  unmolested  enjoyment  of  the  mark,  and  they  therefore  attempt  to  accomplish  the 
same  end  by  the  present  motion,  admitting  that  they  have  been  more  than  six  months 
in  possession  of  their  present  information.  But  surely  if  the  case  was  not  a  proper 
one  for  an  injunction,  it  cannot  be  a  proper  one  for  a  committal,  which  is  never 
ordered  in  a  case  of  doubt.  It  would  be  manifestly  a  gross  injustice  to  the  other 
partners  to  make  in  their  absence  the  order  sought,  which  would  be  greatly  to  their 
prejudice,  nor  can  the  Plaintifts  move  to  commit  AVm.  Kodgers  while  they  acquiesce 
in  the  proceeding  complained  of  as  regarded  his  father  and  brother. 

Mr.  Malins,  in  reply,  was  stopped  by  the  Court. 

The  Lord  Justice  Knight  Bruce.  I  think  this  as  clear  a  case  of  contempt  of 
an  injunction  as  ever  was  brought  before  the  Court. 

The  injunction  in  terms  forbids  the  use  of  the  mark  "V.  K."  on  each  side  of  a 
crown,  and  the  words  [618]  "J.  Kodgers  &  Sons."  That  very  mark,  accompanied  by 
those  very  words,  has  since  the  injunction  been  used  by  the  Defendant,  who  was 
restrained  by  it.  With  regard  to  the  additional  words,  sometimes  or  frequently  used 
— (it  is  indifterent  which) — "  celebrated  cutler}^"  instead  of  varying  the  case  or  making 
it  better,  thej^  make  it,  in  my  opinion,  if  possible,  worse.  Now,  if  there  had  been 
great  delay  on  the  part  of  the  Plaintiffs,  after  being  aware,  as  it  is  suggested,  of  the 
fact,  unless  it  amounted  to  a  licence,  I  am  not  sure  that  it  would  make  the  Defendants' 
case  better.  But,  upon  the  evidence,  I  do  not  believe  that  they  were  aware  of  it.  I 
do  not  believe  that  if  they  had  been  aware  of  it,  they  would  not  have  proceeded 
sooner  as  they  have  proceeded  now. 

Upon  the  evidence,  I  have  no  doubt  whatever  that  this  mark  and  these  letters 
have  been  u.sed  for  the  purpo-se  of  increasing  the  sale  of  the  Defendants'  cutlery  by 
enabling  or  assisting  them  to  pass  it  off  as  the  cutlery  of  the  Plaintiffs.  I  am  of 
opinion,  therefore,  that  unless  a  mark  can  be  now  suggested  to  be  used  in  future  which 
we  shall  think  reasonable,  there  must  be  an  order  for  committal. 

The  Lord  Justice  Turner.  This  case  appears  to  me  to  be  quite  as  clear  as  it 
appears  to  my  learned  brother.  The  injunction  granted  is  to  restrain  the  Defendants 
from  using  a  particular  mark,  or  any  other  mark  or  marks  so  contrived  or  expressed, 
as  by  colourable  imitation  or  otherwise  to  represent  that  the  pen-knives,  pocket- 
knives,  or  other  articles  of  cutlery  manufactured  and  sold  bj'  the  Defendants  are  the 
same  as  the  pen-knives,  pocket-knives,  or  other  articles  of  cutlery  manufactured  by 
the  Plaintiffs. 

It  is,  however,  first  said  on  the  part  of  the  Defendants  [619]  that  the  Plaintiffs 
have  abandoned  the  mark  of  "  J.  Kodgers  &  Sons,"  and  have  used  a  different  mark  ; 
but,  upon  the  evidence  in  this  case,  I  entertain  no  doubt  whatever  that  the  Plaintiffs 
have  not  abandoned  the  mark  of  "J.  Kodgers  &  Sons."  For  it  stands  thus :  on  the 
one  side  an  affidaWt  says  that  the  mark  of  "J.  Kodgers  &  Sons"  has  been,  since  the 
injunction  was  granted,  extensively  used  or  usually  used  by  the  Plaintiffs ;  and,  on 
the  other  side,  we  have  only  the  affidavits  of  two  workmen,  one  of  whom  says,  he 
made  pen-knives  for  the  Plaintiffs  for  a  period  of  four  years,  and  has  been  since 
working  for  his  own  benefit  for  the  period  of  four  years  more,  and  that  he  never 
made  any  for  the  Plaintiffs  with  the  mark  "J.  Kodgers  &  Sons  ;"  a  statement  which 
is  perfectly  consistent  with  the  fact  of  other  people  having  made  them  for  the 
Plaintiffs  with  the  same  mark  of  "J.  Kodgers  &  Sons."  The  other  workman  says, 
"  I  manufactured  and  worked  for  the  Plaintiffs  ;  I  never  made,  and  I  never  saw  made, 
for  the  Plaintiffs  knives  with  that  mark  upon  them."  That  is  the  expression  contained 
in  this  affidavit.  The  witness  does  not  say  that  he  never  saw  knives  which  had  been 
manufactured  for  the  Plaintifl^s  with  that  mark,  but  that  he  never  saw  such  knives 
made.  On  the  balance  of  the  evidence  in  this  case,  I  entertain  no  doubt  that  the 
Plaintiffs  have  used  the  mark  of  "J.  Kodgers  &  Sons,"  and  that  there  has  been  no 
abandonment  of  it. 
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Then,  on  the  question  of  acquiescence,  I  think  that,  in  a  case  of  this  description, 
where  there  has  been  an  injunction  granted  by  this  Court,  there  must,  in  order  to 
deprive  the  party  who  has  obtained  the  injunction  of  the  right  to  move  for  committal 
upon  the  breach  of  it,  be  a  case  made  out  almost  amounting  to  such  a  licence  to  the 
party  enjoined  to  do  the  act  enjoined  against  as  would  entitle  him  to  maintain  a  bill 
agaiiist  others  for  [620]  doing  that  act.  The  party  enjoined  must,  I  think,  shew  such 
acquiescence,  as  would  be  sufficient  to  create  new  right  in  him.  It  is  perfectly  clear 
to  my  mind,  that  in  this  case  there  has  not  been  any  such  acquiescence  as  to  entitle 
the  Defendants  to  set  up  any  such  right  in  themselves. 

I  am  of  opinion,  therefore,  that  unless  the  Defendant  satisfies  us  that  he  intends 
to  use  and  undertakes  to  use  a  particular  mark,  which  will  not  interfere  with  the 
Plaintiflfs'  marks,  there  must  be  an  order  for  commitment. 

March  1.  The  case  was  mentioned  on  a  subsequent  day,  and  a  mark  agreed  upon, 
which  the  Defendant  was  to  be  at  liberty  to  use.  The  Defendant  was  ordered  to  pay 
the  costs  of  the  motion  before  the  Vice-Chancellor. 

[620]     Stansfield  v.  Hobson.     Before  the  Lords  Justices.     March  2,  1853. 

rS.  C.  16  Beav.  236 ;  22  L.  J.  Ch.  657  ;  1  W.  R.  216.     See  Sanders  v.  Sanders, 

1881,  19  Ch.  D.  377.] 

More  than  twenty  years  after  a  mortgagee  had  entered  into  possession  the  mortgagor's 
solicitor  VTOte  to  the  mortgagee  requesting  to  know  when  he  could  see  the  mort- 
gagee upon  the  subject  of  the  mortgage.  The  mortgagee  replied  by  a  letter,  saying, 
"  I  do  not  see  the  use  of  a  meeting  unless  some  one  is  ready  with  the  money  to  pay 
me  off":  Held,  that  this  letter  was  a  sufficient  acknowledgment  in  writing  to 
exclude  the  application  of  the  Statute  of  Limitations,  although  not  written  within 
twenty  years  after  the  mortgagee  had  entered  into  possession. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls  upon  a  claim  for  the 
redemption  of  a  mortgage,  and  the  question  was  whether  there  had  been  an  acknow- 
ledgment in  writing  within  the  3d  &  4th  Will.  4,  c.  27,  s.  28,  which  provides  as 
follows  ; — 

"  That  when  a  mortgagee  shall  have  obtained  the  possession  or  receipt  of  the 
profits  of  any  land,  or  the  receipt  of  any  rent  comprised  in  his  mortgage,  the 
mortgagor,  or  any  person  claiming  through  him,  shall  not  bring  a  suit  to  redeem  the 
mortgage,  but  within  twenty  years  next  after  the  time  at  which  the  mortgagee 
obtained  such  possession  or  receipt,  unless  in  the  mean-[621]-time  an  acknowledgment 
of  the  title  of  the  mortgagor,  or  of  his  right  of  redemption,  shall  have  been  given  to 
the  mortgagor,  or  some  person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor 
or  person  in  writing  signed  by  the  mortgagee,  or  the  person  claiming  through  him  ; 
and  in  such  case  no  such  suit  shall  be  brought  but  within  twenty  years  after  the  time 
at  which  such  acknowledgment,  or  the  last  of  such  acknowledgments,  if  more  than  one 
was  given." 

By  an  indenture,  dated  the  1st  of  September  1824,  the  Plaintiff  and  others,  the 
then  trustees  of  a  building  society  called  the  Union  Building  Club,  assigned  to  the 
Defendant  John  Hobson  a  plot  of  land  and  other  hereditaments  in  Union  Street, 
Oldham,  for  the  residue  of  a  term,  subject  to  redemption  on  payment  of  £1000,  and 
by  a  deed  dated  in  March  1825,  the  premises  were  charged  with  a  further  sum  of 
£1000,  advanced  by  the  Defendant  to  the  Plaintiff  and  his  co-trustees.  In  the  same 
year,  the  interest  being  unpaid,  the  Defendant  entered  into  the  receipt  of  the  rents 
and  profits  of  the  plot  of  land,  and  had  ever  since  been  in  such  receipt. 

In  1852  the  claim  was  filed  in  the  present  suit  for  redemption,  and  in  opposition 
to  it  the  Defendant  by  his  affidavit  deposed  that  he  had  not,  nor  had  any  person  on 
his  behalf,  to  his  knowledge  or  belief  within  twenty  years  next  preceding  the  filing  of 
the  claim,  given  or  signed  any  acknowledgment  in  writing  of  the  alleged  title  of  the 
Plaintiff,  or  of  his  alleged  right  of  redemption  of  or  to  the  plot  of  land  and  premises, 
or  any  part  thereof,  and  he  disputed  such  alleged  right  and  title  of  the  Plaintiff,  and 
claimed  the  benefit  of  the  Acts  of  Parliament  of  the  3  &  4  Will.  4,  c.  27,  the  21 
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James  1,  c.  16,  and  of  all  other  Acts  of  Parliament  then  in  force  for  the  limitation  of 
actions  and  suits  with  respect  [622]  to  real  property  as  a  defence  to  the  claim,  in  the 
same  manner  as  he  would  have  been  entitled  thereto  upon  demurrer  or  plea.  He 
further  deposed  that  he  had  been  informed  and  believed,  and  did  not  doubt  but  that 
if  necessary  he  should  be  able  to  prove,  that  the  only  estate  or  interest  in  the  plot 
of  land  and  premises,  or  any  part  thereof,  which  the  Plaintiff  ever  had,  or  lawfully 
claimed  to  have,  was  vested  in  him  as  one  of  the  trustees  for  a  certain  building 
society  or  partnership,  composed  of  one  hundred  persons  and  upwards,  constituted  by 
a  certain  indenture  or  articles  of  partnership,  dated  the  6th  of  August  1821,  and  that 
long  previously  to  the  filing  of  the  claim  the  Plaintiif  had  been  removed  from  being 
a  trustee  for  the  society,  and  that  other  persons  had  been  duly  appointed  trustees  in 
his  place,  and  that  thereupon  all  the  property  and  effects  of  the  society  theretofore 
vested  in  the  Plaintiff  as  such  trustee  as  aforesaid,  either  alone  or  jointly  with  other 
persons,  including  all  such  equity  of  redemption,  if  any,  as  was  then  subsisting  in 
respect  of  land  mortgaged  on  behalf  of  the  society  was  transferred  from  the  Plaintiff, 
who  thereupon  ceased  to  have,  and  had  not  since  had,  any  interest  therein.  That  the 
Defendant  did  not  admit  that  any  equity  of  redemption  in  the  plot  of  land  and 
premises  mentioned  in  the  claim  or  any  part  thereof  was  at  the  time  of  such  transfer 
as  aforesaid,  and  he  denied  that  any  such  equity  of  redemption  was  then  subsisting 
in  the  Plaintiff,  or  any  person  or  persons  claiming  through  him,  or  otherwise  than 
through  himself. 

In  support  of  the  claim,  Mr.  Radcliffe,  the  solicitor  of  the  Plaintiff  James 
Stansfield,  deposed  that  he  had  been  instructed  by  the  Plaintiffs  to  obtain  an  account 
of  the  amount  owing  to  the  Defendant  upon  the  security  of  the  property  in  Union 
Street,  Oldham,  and  to  effect  an  arrangement  for  the  payment  of  such  amount.  That 
in  [623]  pursuance  of,  and  with  the  view  of  carrying  out  such  instructions,  he,  on 
the  26tb  of  November  1849,  went  over  to  the  Rutland  Arms  Inn,  at  Bakewell,  where 
the  Defendant  usually  resided,  for  the  purpose  of  seeing  him  upon  the  subject,  but 
then  ascertained  that  the  Defendant  was  in  Scotland,  whereupon  the  witness  wrote 
to  the  Defendant  a  letter  stating  that  he  had  called  at  Bakewell,  intending  to  see  the 
Defendant  on  the  subject  of  the  property  in  Union  Street,  Oldham,  belonging  to  the 
Union  Building  Society,  and  requesting  him  to  fix  an  appointment  when  the  witness 
could  see  him,  either  in  Bakewell  or  Manchester.  That  on  the  2d  of  February  1850, 
the  witness  wrote  another  letter  to  the  Defendant,  requesting  to  know  when  he  could 
see  him  in  Bakewell  or  Manchester  as  to  his  claims  upon  the  property,  and  that  in 
answer  to  his  letter,  the  witness  received  the  following  letter  written  and  signed  by 
the  Defendant : — 

"  Sir, — I  received  yours  of  the  2d  instant.  I  do  not  see  the  use  of  meeting  either 
here  or  at  Manchester,  unless  some  party  is  ready  with  the  money  to  pay  me  off. — I 
am  your  obedient  servant, — JOHN  HOBSON. 

"Bakewell,  Feb.  5th,  1850." 

The  witness  replied  as  follows  : — 

"Oldham,  Feb.  8th,  1850. — Sir, — I  have  to  acknowledge  the  receipt  of  your  letter 
of  the  5th  instant.  My  clients  are  endeavouring  to  raise  money  to  pay  you  off,  and 
I  shall  be  glad  to  know  what  is  the  amount  now  owing. — I  am,  sir,  your  obedient 
servant, — Henry  Radcliffe. 

"John  Hobson,  Esq." 

[624]  To  this  letter,  the  Defendant  answered  as  follows : — 

"  Sir, — You  do  not  mention  who  your  clients  are ;  and  I  have  been  put  to  so 
much  trouble  and  expense  by  such  applications,  that  I  should  like  to  know  a  little 
more  before  I  make  any  statement. — I  am,  sir,  your  obedient  servant, — John  Hobson. 

"Bakewell,  Feb.  lOth,  1850." 

That  subsequently  a  correspondence  took  place  between  the  witness  and  the 
Defendant,  and  that  on  or  about  the  1st  of  May  1850,  John  Chad  wick,  of  Oldham, 
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as  the  agent  and  rent  collector  of  the  Defendant,  called  on  the  witness,  and  gave  a 
verbal  statement  of  the  principal  money  and  interest  then  assumed  to  be  due  on  the 
mortgage  security,  but  did  not  furnish  any  further  particulars  of  his  receipts  and 
payments.  The  witness  subsequently  wrote  to  Mr.  Chadwick  for  an  account, 
and  Mr.  Chadwick  forwarded  the  letter  to  the  Defendant,  who  wrote  thus  to  Mr. 
Chadwick  : — 

"  Dear  Sir,— I  duly  received  yours  of  the  15th,  enclosing  a  note  from  Mr.  Eadcliffe, 
requesting  me  to  furnish  him  with  the  accounts.  I  do  not  wish  you  to  do  any  such 
thing,  until  I  know  more  about  the  business.  I  do  not  know  who  Mr.  Radcliffe's 
clients  are,  nor  do  I  know  that  they  have  anything  at  all  to  do  with  the  Union 
property.  I  must  know  a  good  deal  more  before  I  furnish  the  accounts  of  the  estate. 
I  have  not  yet  even  mentioned  the  business  to  my  solicitor,  but  will  do  so  in  a  few 
days,  and  I  will  let  you  hear  from  me. — I  am,  yours  truly,— John  Hobson. 

"Bally  Shannon,  Ireland,  June  22d,  1850.     Mr.  John  Chadwick." 

[625]  The  Master  of  the  Rolls  made  a  decree  for  redemption  (see  16  Beav.  236). 

Mr.  Elmsley  and  Mr.  Osborne,  for  the  Plaintiff,  contended  that  the  decision  of 
the  Master  of  the  Rolls  was  correct,  and  that  the  correspondence  contained  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statutes.  They  cited  Trulock  v.  Bobeij 
(12  Sim.  402). 

Mr.  Roundell  Palmer  and  Mr.  Hamilton  Humphreys,  for  the  Appellant.  The 
case  does  not  come  within  the  exception,  unless  the  acknowledgment  is  given  within 
twenty  years  after  the  mortgagee  obtained  possession.  That  is  the  only  efiFect  which 
can  be  given  to  the  words  "  unless  in  the  meantime."  Moreover,  the  letter  is  not 
an  absolute  acknowledgment.  There  is  no  admission  in  it  which  is  not  conditional 
upon  there  being  some  one  ready  to  pay  the  money.  Nor  does  it  acknowledge  a 
right  in  any  person  as  mortgagor.  It  is  not  enough  for  a  person  to  acknowledge 
that  he  was  once  in  the  situation  of  a  mortgagee.  It  is  quite  consistent  with  the 
enactment,  that  he  should  make  such  an  admission,  without  reviving  an  equity 
actually  barred.  It  would  be  unreasonable  to  throw  an  impediment  in  the  way  of 
the  relation  of  mortgagor  and  mortgagee  being  restored  by  making  it  impossible 
for  there  to  be  any  treaty  between  the  parties,  except  to  the  certain  prejudice  of 
one  of  them. 

They  cited  Hodle  v.  Healc!/  (6  Madd.  181),  Morrell  v.  Firth  (3  M.  &  W.  402),  and 
Hai/ihn  v.  JFiUiaiiis  (7  Bing.  163). 

[626]  Mr.  Elmsley  in  reply  was  stopped  by  the  Court. 

The  Lord  Justice  Knight  Bruce.  Perhaps  we  ought  to  feel  some  difficulty 
about  this  case,  after  the  able  arguments  of  Mr.  Palmer  and  Mr.  Humphreys.  But, 
able  as  those  agruments  have  been,  it  appears  to  me  to  be  clear  that  the  writer  of 
the  letter  of  the  5th  of  February  acknowledges  by  it,  that  he  holds  a  redeemable 
estate  in  the  property  to  which  it  relates,  that  is,  that  he  holds  it  by  way  of 
mortgage.  It  is  said,  however,  that  this  does  not  answer  the  requisitions  of  the 
statute,  and  there  is  not  here  any  acknowledgment  of  the  title  of  the  "  mortgagor, 
or  of  the  right  of  redemption  given  to  the  mortgagor,  or  some  person  claiming  his 
estate,  or  to  the  agent  of  such  mortgagor  or  person."  And  it  is  contended  that  the 
right  of  the  particular  person  must  be  acknowledged.  But  I  think,  that,  according 
to  the  true  construction  of  the  letter  of  the  5th  of  February,  it  must  be  understood 
as  acknowledging  a  title  to  redeem  in  the  person  or  persons  on  whose  behalf  the 
letter  of  the  2d  was  written,  to  which  the  letter  of  the  5th  was  an  answer.  I  am  of 
opinion  that  the  decree  at  the  Rolls  was  correct,  and  that  the  appeal  ought  to  be 
dismissed,  with  costs. 

The  Lord  Justice  Turner.  I  feel  little  doubt  upon  this  case.  Antecedently 
to  the  5th  of  February  1850,  there  had  been  a  correspondence  opened  upon  the 
subject  of  the  property  which  was  held  by  Hobson  as  mortgagee,  and  which  had  been 
originally  conveyed  to  him  as  mortgagee.  Two  letters  were  written  between 
November  1849  and  February  1850,  in  one  of  which  an  agent  of  one  of  the  original 
mortgagors  wrote  to  the  mortgagee,  saying  that  he  had  called  to  see  him  upon  the 
subject  of  the  property  of  the  society ;  and  in  the  other  of  which  the  same  agent 
again  wrote  to  the  [627]  mortgagee,  desiring  to  see  him  as  to  his  claims  upon  the 
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property.  In  answer  to  that  letter,  Mr.  Hobson  wrote  as  follows : — "Sir, — I  received 
yours  of  the  2d  instant.  I  do  not  see  the  use  of  a  meeting  either  here  or  at  Manchester, 
unless  some  party  is  ready  with  the  money  to  pay  me  off."  Now,  even  adopting  Mr. 
Humphreys'  view  of  that  letter,  I  take  it  to  be  clear  that  it  is  an  acknowledgment 
of  a  right  in  some  one  to  redeem.  Then  it  is  said  that  it  is  not  an  acknowledgment 
of  any  right  of  the  Plaintiff's.  It  is,  however,  written  to  the  agent  of  the  mortgagors 
or  one  of  the  mortgagors ;  and  I  think  the  only  reasonable  construction  which  can  be 
put  upon  it  is,  "  I  do  not  see  the  use  of  the  meeting  unless  you  or  some  person  be 
ready  to  pay  me  off."  But  then  the  acknowledgment  is  said  to  be  conditional  upon 
some  one  being  ready  to  pay  the  money.  I  think,  however,  that  the  letter  could 
not  mean  that  anyone  was  to  be  ready  at  the  moment  with  the  mone}',  because 
accounts  had  to  be  taken,  and  the  balance  ascertained.  The  letter  therefore  appears 
to  me  to  have  left  it  open  to  the  mortgagor  to  come  to  this  Court  to  have  the  balance 
ascertained  upon  the  statement  that  he  was  ready  to  pay  off  the  money.  I  quite 
concur  with  the  opinion  of  the  Master  of  the  Rolls,  and  that  of  my  learned  brother, 
that  the  application  must  be  dismissed,  with  costs. 

[628]  Heward  v.  Wheatley.  Ej:  parte  William  Bernard  Ogden,  one  of  the 
Registered  Public  Officers  of  the  Northumberland  and  Durham  District  Banking 
Company.     Before  the  Lords  Justices.     March  3,  1853. 

[S.  C.  22  L.  J.  Ch.  435 ;  17  Jur.  403  ;  1  W.  R.  216.] 

The  deed  of  settlement  of  a  joint  stock  banking  company  defined  the  terms  "  share- 
holder "  and  "  member  "  as  meaning  the  owner  of  a  share  or  interest  in  the  capital 
and  joint  stock  of  the  company.  It  provided  that  no  benefit  of  survivorship  should 
arise  among  the  shareholders,  but  that  the  shares  should  be  transmissible  to  personal 
representatives.  But  there  were  also  provisions  that  no  executor  as  such  should  be 
a  member  of  the  company,  but  might  elect  to  sell  his  testator's  shares  or  constitute 
himself  a  member  in  the  manner  therein  mentioned,  and  that  the  directors  might 
forfeit  the  shares  if  the  executor  did  not  constitute  himself  a  member.  The  deed 
provided  for  the  payment  of  calls  by  the  "shareholders."  A  transferee  of  shares, 
who,  by  his  purchase-deed,  had  covenanted  to  perform  the  stipulations  of  the  deed 
of  settlement,  died,  and  his  executor  took  no  step  to  become  a  member  of  the 
company.  Held,  that  the  company  were  entitled  to  prove  in  a  suit  to  administer 
his  estate  as  creditors  in  respect  of  a  call  made  after  the  testator's  death. 

The  Court  will  not  call  for  the  assistance  of  a  Judge  of  a  Court  of  Common  Law  unless 
it  entertains  a  reasonable  doubt. 

This  was  an  appeal  of  the  Northumberland  and  Durham  District  Banking  Company 
'(by  their  public  officer)  from  the  dismissal  by  Vice-Chancellor  Stuart  of  a  petition  of 
the  Appellant,  seeking  a  reference  back  to  the  Master  to  review  his  report,  in  an 
administration  suit,  whereby  he  had  disallowed  the  claim  of  the  Appellant,  on  behalf 
■of  the  company,  to  be  admitted  a  creditor  of  a  deceased  shareholder  (the  testator  in 
the  cause)  in  respect  of  a  call.  The  petition  prayed  in  the  alternative  that  the 
Petitioner  might  be  at  liberty  to  except  to  the  report. 

The  Northumberland  and  Durham  District  Banking  Company  was  established  in 
the  year  1836  under  the  provisions  of  the  Act  of  the  7  George  4,  c.  46,  and  subject  to 
the  provisions  of  a  deed  of  settlement,  a  recital  in  which  declared  that  in  the  construc- 
tion of  it  whenever  the  expressions  "  shareholders  "  and  "  members  "  were  [629]  used 
they  should  be  respectively  held  to  mean  proprietors  or  owners  of  shares  or  of  an 
interest  in  the  capital  and  joint  stock  for  the  time  being  of  the  company. 

The  following  were  the  material  clauses  : — 

8.  That  the  names  and  places  of  abode  of  the  shareholders  of  the  company, 
together  with  the  number  of  shares  held  by  each  of  them,  shall  from  time  to  time  be 
entered  and  written  in  a  book,  to  be  provided  for  that  purpose  by  the  said  co-partner- 
ship, called  the  "shareholders'  register,"  which  book  shall  be  kept  at  the  said  head 
office  or  bank  in  Newcastle-upon-Tyne  aforesaid,  and  for  the  greater  certainty  of 
Iceeping  the  before-mentioned  register  every  shareholder  who  shall  at  any  time  change 
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his  name  or  place  of  abode,  or  l)eing  a  female  shall  marry,  and  the  assignees  of  every 
shareholder  who  shall  become  bankrupt  or  insolvent,  and  the  personal  representatives 
or  legatees  of  any  shareholder  who  shall  die,  shall,  as  soon  as  conveniently  may  be 
after  anv  such  change,  marriage,  death,  bankruptcy,  or  insolvency,  respectively 
deliver  o"r  leave  at  the  banking  house  of  the  said  company,  in  Newcastle-upon-Tyne, 
a  notice  in  writing  specifying  "in  the  case  of  such  change  as  aforesaid  his  her  or  their 
name  or  names,  or  new  name  or  names  and  place  or  places  of  abode ;  and  when  a 
female  shareholder  shall  have  ))een  married  then  the  name  and  place  of  abode  of  her 
husband  ;  and  in  cases  of  death,  bankruptcy,  or  insolvency,  the  names  and  residences 
of  such  personal  representatives  or  legatees  and  assignees  respectively.  Provided 
nevertheless  that  previously  to  the  entry  in  the  shareholders'  register  of  the  name  of 
any  person  as  a  new  proprietor  of  any  share  or  shares  in  the  capital  of  the  company, 
it  shall  not  be  necessary  for  the  board  of  directors  to  inquire  whether  such  share  or 
shares  hath  or  have  been  effectually  vested  in  such  persons  [630]  or  not,  it  being  the 
true  intent  and  meaning  of  these  presents  that  if  the  name  of  any  person  should  have 
been  registered  in  the  shareholders'  register  as  a  proprietor  of  any  share  or  shares, 
such  person  shall  (as  between  him  and  the  proprietors  for  the  time  being  of  the 
company)  be  a  proprietor  of  the  company  to  all  purposes  in  respect  of  such  share  or 
shares  and  all  claims  which  the  last  proprietor  of  such  share  or  shares,  or  any  person 
or  persons  claiming  by  from  or  under  him,  may  have  on  the  same,  shall  be  wholly 
and  exclusively  upon  or  against  the  new  proprietors  of  such  share  or  shares,  or  his 
executors  or  administrators;  and  further,  that  the  shareholders'  register  shall,  as 
between  the  company  and  any  person  claiming  to  be  a  proprietor  in  respect  of  any 
share  or  shares,  be  conclusive  evidence  on  behalf  of  the  company  to  shew  whether  he 
is  a  proprietor  of  the  company  in  respect  of  such  share  or  shares ;  but  neither  the 
shareholders'  register,  nor  any  other  books,  documents,  or  writings  in  the  custody  or 
possession  of  the  directors  or  other  officers  of  the  company,  shall  be  deemed,  construed, 
or  taken  as  the  evidence  of  the  title  of  any  proprietor  to  his  share  or  shares  in  the 
capital  of  the  company  as  between  him  and  any  other  person  or  persons  claiming  to 
be  entitled  to  such  share  or  shares. 

11.  That  the  person  in  whose  name  any  shares  in  the  said  bank  shall  stand  in  the 
shareholders'  register  herein  directed  to  be  kept,  shall  to  all  intents  and  purposes 
whatsoever  within  the  meaning  of  the  deed  of  settlement  be  deemed  at  law  and  in 
equity  the  absolute,  sole,  and  beneficial  holder  and  proprietor  of  such  shares,  and 
shall  as  such  be  the  only  person  known  to  or  recognized  by  the  company  in  all  votes, 
transfers,  notices,  payments,  receipts,  and  other  matters  relating  to  the  same  shares ; 
and  the  company  shall  not  in  any  case  be  bound  to  notice  or  be  aflfected  by  or  with 
express  notice  of  any  [631]  trust  or  equitable  charge  imposed  on  any  shares,  or  by 
or  with  any  gift  thereof  by  way  of  legacy  until  the  legatee  shall  have  become  a  share- 
holder as  hereinafter  mentioned. 

1 2.  That  no  benefit  of  survivorship  shall  arise  or  take  place  amongst  the  share- 
holders in  the  said  co-partnership  bank,  and  all  the  property  of  the  company  as  between 
the  shareholders  thereof  and  as  between  their  respective  real  and  personal  repre- 
sentatives shall  always  be  considered  aijd  deemed  to  be  personal  estate,  so  that  each 
and  every  of  the  shareholders  shall  as  between  and  among  themselves  have  a  distinct 
and  separate  right  to  his  shares  in  the  capital  or  joint  stock  of  the  company,  and  the 
same  shall  be  vested  in  him  to  and  for  all  intents  and  purposes,  and  subject  to  his 
disposition  by  deed  or  will  or  in  case  of  intestacy  be  transmissible  to  his  personal 
representatives  as  part  of  his  personal  estate,  and  distributable  accordingly,  but  under 
and  subject  to  such  provisions  in  the  deed  of  settlement  as  shall  for  the  time  being 
affect  such  shares,  and  also  to  his  proportion  of  profits  and  losses  as  next  hereinafter 
mentioned. 

13.  That  each  shareholder  shall  be  entitled  to  and  interested  in  the  profits,  and 
be  liable  and  subject  to  the  losses  of  the  company  in  proportion  to  his  shares  in  the 
capital  fund  or  joint  stock  thereof. 

16.  That  every  shareholder  immediately  on  his  admission  into  the  company  shall 
pay  to  the  stock  thereof  the  sum  of  one  shilling  in  respect  of  every  share  by  him 
taken  or  subscribed  for,  to  be  applied  towards  the  expenses  of  instituting  the  company ; 
and  shall  also  pay  into  the  hands  of  the  directors  at  the  banking  house  of  the  company 
in  Newcastle-upon-Tyne,  to  the  stock  thereof,  an  instalment  of  £2,  10s.  in  respect  of 
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every  such  share,  and  in  part  of  the  said  sum  of  £10  of  which  such  shares  [632] 
respectively  consist,  on  or  before  the  day  of  the  date  of  these  presents ;  and  shall 
also  pay  unto  the  said  directors  at  the  place  aforesaid  the  further  instalment  of 
£2,  10s.  in  respect  of  every  such  share  on  or  before  the  10th  day  of  August  now  next 
ensuing,  and  the  directors  shall  have  full  power  in  the  name  of  one  of  the  public 
officers  of  the  company  to  sue  for  and  recover  the  amount  so  called,  and  also  interest 
thereon  at  the  rate  of  £5  per  cent,  per  annum  on  such  instalments  from  the  time  or 
respective  times  of  their  becoming  due  until  the  same  shall  be  fully  paid. 

17.  That  in  addition  to  the  payments  aforesaid  amounting  to  £5  per  share, 
required  to  be  made  by  each  shareholder  under  the  provisions  lastly  hereinbefore 
contained,  the  directors  of  the  said  bank  for  the  time  being  shall  have  full  power 
from  time  to  time  or  at  any  time  to  call  for  and  require  the  payment  by  each  and 
€very  shareholder  of  the  further  sum  of  £5  in  respect  of  everj^  share  held  by  him  in 
the  said  co-partnership  bank,  either  in  one  sum  or  by  such  instalments,  and  at  such 
time  or  times  as  they  the  said  directors  shall  think  fit,  together  with  interest  thereon 
after  the  rate  of  £o  per  cent,  per  annum  from  the  time  or  respective  times  appointed 
for  payment  thereof  until  the  same  shall  be  fully  paid,  provided  always  that  notice 
in  writing  of  every  such  call  expressing  the  time  and  place,  when  and  where  every 
payment  is  required  to  be  made,  and  stating  the  substance  of  the  provision  next 
hereinafter  contained,  so  far  as  the  same  relates  to  the  forfeiture  of  shares  for  the 
non-payment  of  calls  be  given  to  every  shareholder  two  calendar  months  at  the  least 
Ijefore  the  time  appointed  for  payment  of  any  such  call ;  and  the  directors  shall  have 
full  power  in  the  name  or  names  of  any  of  the  registered  public  officer  or  officers  of 
the  company  to  sue  for  and  recover  the  amount  of  every  or  any  such  call  and  [633] 
interest  thereon  from  every  person  refusing  or  neglecting  to  pay  the  same  as  aforesaid, 
and  also,  if  they  shall  think  proper,  to  enforce  the  forfeiture  of  the  shares  held  by 
every  person  so  refusing  or  neglecting  in  pursuance  of  the  two  pro^'isions  next 
hereinafter  contained,  or  to  adopt  either  or  both  of  such  proceedings  at  their 
discretion. 

23.  That  the  board  of  directors  of  the  said  co-partnership  bank  shall  prescribe  the 
form  of  the  transfers  of  shares  therein,  and  have  power  from  time  to  time  to  make 
such  regulations  respecting  the  preparation,  custody,  and  registration  of  the  instru- 
ment to  be  made  and  executed  upon  the  sale  and  transfer  of  shares  as  shall  appear  to 
them  necessary  and  advisable  for  the  security  of  the  company  and  the  due  assignment 
of  the  said  shares  ;  and  all  sales  and  transfers  of  an}'  shares  not  made  conformably  to 
the  provisions  of  the  deed  of  settlement,  and  according  to  the  regulations  of  the 
Tjoard  of  directors,  shall  be  invalid  at  law  and  in  equity ;  and  every  purchaser  or 
transferee  of  shares  shall,  in  respect  thereof,  when  required  by  the  directors,  execute 
these  presents,  or  some  supplemental  deed,  or  deed  of  accession  thereto,  to  be  prepared 
for  the  purpose  by  the  board  of  directors,  wherebj'  he  Taa,y  enter  into  covenants  with 
the  trustees,  or  the  public  officers  of  the  company  for  the  time  being,  duly  to  observe 
and  abide  by  all  the  stipulations,  provisions,  and  regulations  for  the  time  being 
affecting  or  intended  to  affect  the  holders  of  shares  in  this  company ;  provided  that 
the  fees  to  be  paid  to  the  officers  of  the  company  for  preparing,  registering,  and 
perfecting  every  such  transfer  shall  not  exceed  one  shilling  per  share  on  the  shares 
transferred,  exclusive  of  stamp  duties,  postages,  and  carriage  of  parcels. 

[634]  2.5.  That  whenever,  by  any  means  whatsoever  authorized  by  these  presents, 
any  shares  in  the  said  co-partnership  bank  shall  become  actually  forfeited,  or  shall  be 
•duly  and  effectually  transferred  to  or  vested  in  a  new  holder,  and  such  new  holder 
shall  have  qualified  himself  to  hold  and  retain  the  same,  then  and  in  such  case,  and 
not  before  the  future  responsibility  of  the  previous  holder  as  a  member  of  the  company 
in  respect  of  such  shares  shall  (so  far  as  the  law  will  in  that  behalf  allow)  cease  and 
determine,  and  such  previous  holder,  and  all  persons  claiming  by,  from,  or  under  him, 
shall  be  exonerated  and  released  from  all  subsequent  claims,  demands,  liabilities,  and 
obligations  in  respect  of  the  same  shares,  and  from  all  future  observance  and 
performance  of  the  covenants,  conditions,  stipulations  and  agreements  in  these 
presents,  or  any  supplementary  deed  or  deed  of  accession  thereto,  respectively 
■contained  or  referred  to  in  respect  of  the  same  shares  ;  provided,  nevertheless,  that 
nothing  in  this  present  article  contained  shall  extend  oi'  be  construed  to  extend  to 
release  the  previous  holder  of  shares  so  forfeited  or  transferred  as  aforesaid  from  his 
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proportion  of  the  losses  (if  any)  sustained  by  the  company  up  to  the  period  of  his 
ceasing  to  be  such  holder  as  aforesaid. 

•27.  That  the  husband  of  any  female  shareholder,  or  the  executor,  administrator, 
or  legatee  of  any  deceased  shareholder,  or  the  assignee  of  any  bankrupt  or  insolvent 
debtor,  possessed  of  shares,  shall  not  be  a  member  of  the  company  in  respect  of  such 
shares  as  shall  be  vested  in  him  in  any  of  the  aforesaid  capacities  respectively ;  but 
such  assignee  of  a  liankrnpt  or  insolvent  debtor  shall  sell  and  dispose  of  such  shares 
in  manner  and  subject  to  the  provisions  hereinbefore  expressed  and  contained  -ivith 
respect  to  the  sale  and  transfer  of  shares  ;  and  any  such  husband,  executor,  admini- 
strator, or  lega-[635]-toe  as  aforesaid,  shall  be  at  liberty  either  to  sell  and  dispose  of 
the  shares  so  vested  in  him  in  like  manner  and  subject  as  aforesaid,  or  at  his  option 
to  become  a  member  of  the  company  in  respect  of  such  shares  on  complying  with 
the  provisions  of  these  presents  as  next  hereinafter  in  that  behalf  expressed. 

28.  That  the  husband  of  any  female  shareholder,  or  the  executor,  administrator, 
or  legatee  of  a  deceased  shareholder,  who  shall  be  desirous  of  becoming  a  member  of 
the  company  in  respect  of  the  shares  vested  in  him  in  any  of  such  capacities  respec- 
tively, shall  give  seven  days'  notice  in  writing  to  the  board  of  directors,  at  the 
banking-house  of  the  company,  in  Newcastle-upon-Tyne,  of  such  his  desire  to  become 
a  member  as  aforesaid,  in  which  notice  shall  be  expressed  the  name  and  place  of 
abode  of  the  person  giving  the  same,  and  the  name  of  the  shareholder  in  whose  place 
or  right  he  claims,  and  the  number  of  shares  in  respect  whereof  he  is  desirous  of 
becoming  a  member ;  whereupon,  and  upon  otherwise  complying  with  the  provisions 
of  these  presents,  or  any  supplementary  deed  or  deed  of  accession  thereto,  he  shall  be 
admitted  and  become  a  member  of  the  company  in  respect  of  such  shares,  and  have 
the  same  transferred  into  his  name  accordingly,  and  shall  stand  and  be  jjersonally 
charged  with  the  duties  and  liabilities  incident  to  the  ownership  of  the  same. 

29.  That  the  husband  of  any  female  shareholder,  or  the  executor,  administrator, 
or  legatee  of  any  deceased  shareholder,  who  shall  not,  under  the  provision  lastly  herein- 
before contained,  elect  to  become  a  member  of  the  company  in  respect  of  the  shares 
vested  in  him  in  any  such  eapacit}',  and  also  the  assignee  of  every  bankrupt  or  insolvent 
debtor  possessing  shares,  shall  be  entitled  to  receive  any  dividend  which  shall  have 
become  [636]  due  on  the  shares  so  vested  in  him  in  any  such  capacity  as  aforesaid, 
before  his  title  to  the  same  shares  accrued ;  but  no  dividends  which  shall  become  due 
on  the  same  shares  after  his  title  shall  have  accrued  shall  be  payable  to  or  demandable 
by  him  ;  but  shall,  till  some  person  shall  have  become  a  member  of  the  company  in  respect 
of  the  same  shares,  remain  in  suspense,  and  shall  not  be  paid  till  the  transfer  thereof 
shall  be  completed,  and  the  new  holder  thereof  shall  claim  the  same,  and  every  sale  or 
transfer  of  such  shares  shall  carry  with  it  and  entitle  the  purchaser  thereof  to  the 
dividends,  profits  and  interest,  and  share  of  capital  and  surplus,  or  guarantee  fund  in 
respect  of  the  shares  transferred,  so  as  to  close  all  the  right  and  interest  of  the  party 
or  parties  making  such  transfer  in  respect  of  such  transferred  shares. 

30.  That  in  case  any  person  in  whom  any  shares  shall  by  original  subscription, 
purchase,  marriage,  bequest,  representation,  or  other  mode  of  acquisition  become 
vested,  and  who  shall  not  have  executed  these  presents  or  some  supplementary  deed, 
or  deed  of  accession  thereto,  shall  for  six  calendar  months  after  notice  in  writing  for 
that  purpose,  neglect  or  refuse  to  execute  the  same  deed  respectively,  it  shall  be 
lawful  for  the  board  of  directors  to  declare  the  shares  so  vested  in  such  person  so 
neglecting  or  refusing,  and  all  instalments  paid  thereon,  and  all  benefit  and  advantage, 
dividends  and  profits  whatsoever  in  respect  thereof,  or  incident  thereto,  to  be  forfeited 
to  the  company  for  the  benefit  and  use  of  the  continuing  shareholders  therein,  and 
the  same  shall  be  forfeited  accordingly. 

.32.  That  every  person  in  whom  any  shares  shall  vest  by  transfer  or  otherwise, 
and  who  previously  to  such  vesting  shall  have  executed  the  deed  of  settlement,  and 
[637]  who  shall  be  a  member  of  the  company  to  all  purposes  in  respect  of  any  other 
shares,  shall,  as  to  all  shares  so  vesting  in  him  as  aforesaid,  be  considered  as  a  member  . 
from  the  date  of  the  transfer  to  him,  or  from  the  time  of  leaving  his  title  to  such 
shares  in  the  banking-house  of  the  company,  or  proving  and  establishing  it  as 
aforesaid,  and  shall  not  be  required,  nor  shall  it  be  necessary  for  him  again  to  execute 
the  deed  of  settlement. 

10.5.  That  in  every  case  in  which  any  notice  is  by  these  presents  directed  to  be 
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given  or  sent  to  the  shareholders,  or  any  of  them,  or  any  meeting  of  the  company  is- 
required  or  authorized  to  be  convened,  the  same  shall,  unless  otherwise  expressed  or 
provided  for,  be  given,  sent,  or  convened  by  a  written  or  printed  letter  signed  by  the 
general  manager,  or  such  other  officer  for  the  time  being  of  the  company  as  the  board 
of  directors  shall  appoint  in  that  behalf,  and  every  such  letter  shall  be  directed  to  the 
person  or  persons  to  whom  the  same  is,  or  are  to  be  given  or  sent  at  his,  or  their 
place  or  places  of  abode,  as  stated  in  the  shareholders'  register,  pursuant  to  the 
directions  hereinbefore  given,  and  shall  be  forwarded  through  the  post-office,  and 
shall  as  between  the  parties  to  these  presents,  or  any  supplementary  deed  thereto,  be 
fully  effective  for  all  purposes  for  which  such  notice  is  required  to  be  given  or  sent, 
although  the  same  shall  not,  after  being  committed  to  such  post-office,  reach  the 
place  of  destination  of  such  notice,  and  such  notices  shall  be  conclusive,  on  every 
party  to  whom  they  shall  be  directed,  and  all  parties  claiming  under  them,  and  every 
such  notice  shall  to  all  intents  and  purposes  be  considered  to  have  been  given  to  the 
party  to  whom  the  same  shall  have  been  directed  on  the  day  on  which  the  same  shall 
be  committed  to  the  post-office  as  aforesaid. 

110.  And  further,  each  and  every  of  them,  the  said  [638]  several  persons,  parties 
hereto  of  the  first,  second,  third,  and  fourth  parts  severally,  separately,  and  apart 
from  the  others  or  other  of  them,  doth  hereby  for  himself  and  herself  respectively, 
and  his  and  her  respective  heirs,  executors,  and  administrators,  and  as  to  and 
concerning  only  the  acts,  deeds,  and  defaults  of  himself  or  herself,  and  his  or  her 
heirs,  executors,  and  administrators,  covenant,  declare  and  agree  with  and  to  each 
other,  and  with  and  to  the  said  Wm.  Backhouse  the  younger,  and  Thos.  Mounsey 
and  their  respective  executors  and  administrators,  that  he  or  she,  the  covenantors 
respectively,  shall  and  will  for  and  in  respect  of  the  share  and  shares  by  him  or  her 
originally  or  newly  acquired  in  the  capital  of  this  company,  being  and  remaining  part 
of  the  assets  of  the  covenantors,  observe,  perform,  fulfil,  and  keep  all  the  covenants, 
articles,  clauses,  stipulations  and  agreements  (including  additions,  alterations,  variations, 
and  modifications  to  be  made  in  pursuance  of  the  provisions  hereinbefore  contained), 
which  are  or  ought  to  be  observed,  performed,  fulfilled,  and  kept  by  him  or  her,  the 
covenantor,  or  his  or  her  heirs,  executors,  or  administrators  respectively,  in  respect  of 
or  in  relation  to  such  share  or  shares  respectively  so  for  the  time  being  remaining  part 
of  his  or  her  assets,  and  according  to  the  true  intent  and  meaning  of  the  same  covenants, 
articles,  clauses,  stipulations,  and  agreements  respectively,  and  that  the  covenantor  will 
perform  all  the  duties  of  a  director,  auditor,  or  trustee  of  the  company  from  time  to 
time,  when  and  so  long  as  he  shall  be  appointed  to,  and  accept  such  office  according 
to  the  directions,  stipulations,  and  agreements  herein  contained,  and  that  the 
damages  and  costs  which  may  be  recovered  from  time  to  time  under  this  covenant, 
shall  be  paid  over  to  the  said  Board  of  Directors,  and  be  paid  over  by  them  for  the 
benefit  of  any  individual  or  individuals  entitled  thereto,  and  if  no  person  or  persons 
shall  be  entitled  thereto,  [639]  then  the  same  shall  be  applied  by  the  directors  as 
part  of  the  assets  of  the  company,  and  added  to  the  capital  of  the  same,  and  belong 
to  the  shareholders  thereof  respectively. 

On  or  before  the  5th  of  February  1842,  Charles  Bragg,  of  Newcastle-upon-Tyne, 
was  the  registered  proprietor  and  holder  of  150  original  .shares,  upon  which  £5  per 
share  (being  the  amount  of  the  two  first  calls  of  £2,  10s.  each)  had  been  paid  up. 

On  the  5th  of  February  1842,  Mr.  Bragg  gave  notice  according  to  the  terms  of 
the  deed  of  settlement,  that  he  had  agreed  to  sell  to  the  testator,  Joseph  Elder,  five 
shares  and  145  shares  held  by  him  in  the  capital  stock  of  the  company,  at  the  price  of 
£8,  5s.  per  share,  and  requested  that  the  same  might  be  transferred  into  the  testator's 
name,  and  the  testator  duly  signed,  at  the  foot  of  the  notice.s,  a  consent  to  become 
the  pui'chaser  and  proprietor  of  the  shares  subject  to  the  rules  and  regulations  of  the 
company. 

The  five  shares  were  transferred  to  the  testator  by  an  indenture,  dated  the  5th  of 
February  1842,  and  made  l)etween  Mr.  Bragg  of  the  first  part,  the  testator  of  the 
second  part,  and  William  Backhouse  the  younger,  and  Thomas  Mounsey,  as  trustees 
of  the  company  of  the  third  part,  and  thereby  Mr.  Bragg,  in  consideration  of  £41,  5s. 
to  him  paid  by  the  testator,  granted,  assigned,  and  transferred  to  the  testator,  his 
executors,  administrators,  and  assigns,  all  those  five  shares  of  him,  Charles  Bragg,  of 
and  in  the  capital  stock  of  the  company,  then  standing  in  his  name  in  the  books 
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thereof,  with  all  dividends,  interest,  profits,  proceeds,  benefits,  and  advantages, 
incident  to  or  arising  from  the  shares,  to  hold  unto  the  testator,  his  executors, 
administrators  or  assigns,  subject  [640]  to  the  covenants,  provisoes,  declarations, 
articles,  stipulations,  regulations,  and  agreements  contained  in  the  said  or  any  future 
or  supplemental  subsisting  deed  of  settlement  of  the  company.  And  the  testator,  for 
himself  and  his  heirs,  e.xecutors,  and  administrators,  covenanted  with  William 
Backhouse  the  younger,  and  Thomas  Mounsey,  their  successors,  executors,  admini- 
strators, and  assigns,  that  he,  the  testator,  would  from  time  to  time,  and  at  all  times 
thereafter  in  respect  of  the  shares  thereby  assigned,  pay  all  instalments  and  sums  of 
money  then  due,  or  thereafter  to  become  due,  thereon,  and  also  perform,  fulfil,  and 
keep  all  and  every  the  covenants,  stipulations,  provisions,  and  regulations  for  the 
time  being,  affecting,  or  intending  to  affect  holders  of  shares  in  the  company. 

The  deed  was  executed  by  Charles  Bragg  and  the  testator.  In  the  margin  of  it, 
a  consent  to  the  transfer  was  signed  by  two  of  the  directors  of  the  banking  company 
(as  required  by  the  deed  of  settlement).  With  respect  to  the  other  145  shares,  a 
consent  to  the  transfer  of  them  from  Mr.  Bragg  to  the  testator  was  duly  signed  by 
two  of  the  directors  of  the  company  in  the  margin  of  the  notice.  And  shortly  after 
the  execution  of  the  two  notices,  and  of  the  deed  of  transfer,  the  1.50  shares  were 
transferred  in  the  shareholders'  registry  book  of  the  company  from  the  name  of 
Mr.  Bragg  into  the  name  of  the  testator,  in  whose  name  the  same  had  ever  since  been 
and  still  were  standing. 

On  the  24th  of  February  1846,  the  testator  purchased  from  one  Richard  Pengillj^ 
100  more  shares,  which  were  duly  transferred  in  the  shareholders'  registry  book  from 
the  name  of  Richard  Pengilly  into  the  name  of  the  testator,  in  whose  name  the  same 
had  ever  since  been  and  still  were  standing. 

[641]  From  the  times  when  the  testator  became  possessed  of  the  250  shares  to  the 
day  of  his  death,  he  regularly  received  the  dividends  thereon. 

On  the  8th  of  December  1847  the  testator  died. 

Shortly  afterwards,  an  administration  suit  was  instituted  by  the  residuary  legatee 
against  the  testator's  executors. 

On  the  1st  of  September  1848  a  call  of  £5  was  duly  made  in  respect  of  every 
share  held  in  the  bank  on  the  proprietors  of  shares,  and  a  notice  dated  6th  of  the 
same  month  was  served  upon  each  of  the  proprietors  of  shares  in  the  company  to  pay 
the  call. 

By  the  decree  in  the  cause  made  on  the  22d  of  December  1848,  the  usual  reference 
was  directed  to  the  Master  to  take  an  account  of  the  testator's  debts.  Under  this 
decree,  the  Appellant  claimed  to  prove  for  £1250,  being  the  amount  of  the  call  of  £5 
upon  the  testator's  shares. 

On  the  30th  of  April  1849  the  Petitioner's  claim  came  on  for  hearing  before 
Master  Dowdeswell,  who  reserved  judgment,  and  on  the  9th  of  May  following  allowed 
the  claim.  The  case  was  afterwards  re-argued  before  Master  Humphry,  the  successor 
of  Master  Dowdeswell,  and  the  claim  was  disallowed  ;  whereupon  the  Appellant  pre- 
sented the  petition  from  the  dismissal  of  which  he  now  appealed. 

A  preliminary  objection  was  taken  to  the  form  of  the  application  by  way  of 
petition,  but  was  waived. 

Mr.  Malins  and  Mr.  Toller  supported  the  appeal. 

[642]  Mr.  Lee  and  Mr.  Hislop  Clarke,  for  the  Plaintiff  (the  residuary  legatee), 
opposed  it. 

Mr.  W.  D.  Lewis  also  opposed  it  on  behalf  of  the  executors. 

The  nature  of  the  arguments  appears  sufficiently  from  the  judgments. 

The  following  cases  were  referred  to: — Hay  v.  IFilloiiffhhi/  {\0  Hare,  242),  Gouth- 
waife's  case  (3  De  G.  &  Sm.  258  ;  3  Mac.  &  Gor.  187),  Tanner's  case  (5  De  G.  &  Sm. 
182)  Straffon's  Executors'  case  (4  De  G.  &  Sm.  256  ;  1  De  G.  M.  &  G.  576),  Crosfidd's 
case  (4  De  G.  &  Sm.  338  ;  2  De  G.  M.  &  G.  128),  Birkenhead,  Lancashire,  and  Cheshire 
Railwai/  Company  v.  Cofesivmih  (5  Exch.  226),  Greenwood  v.  Taylor  (1  Russ.  &  Myl. 
185),  Mason  v.  Boqg  (2  Myl.  &  Cr.  443),  Ness  v.  Armstrong U  Exch.  1\),  Nessv.  Anqas 
<3  Exch.  805). 

'The  Lord  Justice  Tukner.  This  was  a  petition  presented  by  the  registered 
public  officer  of  the  Northumberland  and  Durham  District  Banking  Company  praying 
that  the  Master  might  review  his  report,  by  which  he  found  that  the  Petitioner  was 
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not  a  creditor  of  the  estate  of  Mr.  Josh.  Elder,  and  the  petition  was  dismissed  by  the 
Vice-Chancellor.  It  is  to  be  observed  that  the  case  does  not  come  before  the  Court 
in  its  regular  course ;  and  I  make  the  observation  because  it  is  very  inconvenient  to 
have  matters  of  this  description  brought  before  the  Court  by  petition,  instead  of  the 
ordinary  form  in  which  such  matters  have  been  hitherto  brought  under  its  considera- 
tion. 

[643]  The  first  question  is  how  the  claim  which  the  Petitioner  asserts  against  the 
estate  of  Josh.  Elder  has  arisen.  It  appears  that  a  banking  company  was  established 
by  a  deed  of  settlement  of  the  1st  July  1836,  to  some  of  the  provisions  of  which  it 
will  be  necessary  hereafter  to  refer.  On  the  8th  February  1842,  the  testator,  Mr. 
Elder,  purchased  150  shares  in  the  company,  of  which  five  shares  were  transferred  to 
him  by  a  deed  stated  in  the  petition  to  have  been  made  between  the  owner  of  the 
shares,  Mr.  Bragg,  of  the  first  part,  the  testator  of  the  second  part,  and  Mr.  Back- 
house, jun.,  and  Mr.  Mounsey,  the  trustees  of  the  banking  company,  of  the  third 
part,  and  by  which  deed  Mr.  Bragg,  in  consideration  of  X41,  5s.  paid  by  Polder, 
assigned  five  shares  in  the  capital  stock  of  the  company  to  Elder,  "  subject  to  the 
covenants,  provisions,  declarations,  and  agreements  contained  in  the  said  or  any 
future  or  supplemental  subsisting  deed  of  settlement  of  the  .said  company,"  and  Elder 
by  that  deed  covenanted  with  Backhouse  and  Mounsey,  the  trustees  of  the  company, 
that  he.  Elder,  would  from  time  to  time,  and  at  all  times  thereafter,  in  respect  of  the 
said  shares  thereby  assigned,  pay  all  instalments  and  sums  of  monej'  then  due  or 
thereafter  to  become  due  thereon,  and  also  perform,  fulfil,  and  keep  all  and  every  the 
covenants,  provisions,  and  regulations  for  the  time  being  affecting  or  intended  to 
aftect  holders  of  shares  in  the  said  company.  That  instrument  operated  as  a  transfer 
of  five  shares  in  the  company,  and  it  contained  a  covenant  by  Mr.  Elder  to  observe 
the  provisions  of  the  deed  of  settlement,  so  far  as  respected  those  five  shares.  The 
remaining  145  of  the  150  purchased  by  Elder  were  not  transferred  to  him  by  deed, 
liut  (in  conformity  as  I  presume  with  the  usual  course  of  the  company's  proceedings) 
the  vendor  Bragg  gave  notice  that  he  had  agreed  to  sell  to  Elder  the  145  shares  at 
so  much  per  share,  and  requested  that  they  might  [644]  be  transferred  to  the  name 
of  Mr.  Elder,  who  signed  his  consent  to  become  the  purchaser  and  proprietor  of  those 
shares,  subject  to  the  rules  and  regulations  of  the  banking  company  then  existing, 
and  the  notice  having  been  assented  to  by  a  memorandum  signed  at  the  foot  thereof 
by  two  of  the  directors  of  the  banking  company,  the  145  shares  were  transferred 
into  Mr.  Elder's  name.  A  similar  tranisaction  afterwards  took  place  in  February 
1846,  by  which  Mr.  Elder  purchased  of  another  party  100  more  shares,  and  he  was 
entered  on  the  register  as  holder  of  all  these  shares,  and  received  the  dividends  upon 
them  up  to  the  time  of  his  death,  which  occurred  on  the  8th  December  1847.  A  call 
of  £5  upon  those  shares  was  made  in  September  1848,  and  the  question  now  arises 
whether  his  estate  is  liable  for  that  call. 

It  is  first  said  on  the  part  of  the  Respondents  that  Elder  never  did,  in  fact, 
become  a  shareholder  in  this  concern.  That  point  was  raised  by  Mr.  Clarke  in  his 
argument,  and  was  rested  on  the  23d  and  32d  articles  of  the  deed.  [His  Lordship 
read  these  clauses  and  then  proceeded.] 

The  regulations  of  this  company,  therefore,  so  far  as  they  appear  before  us,  do 
not  absolutely  require  the  execution  of  a  deed  for  the  purpose  of  constituting  a  pur- 
chaser of  shares  the  owner  of  the  purchased  shares  ;  for  the  words  of  the  23d  clause 
are,  "and  every  purchaser  or  transferee  of  shares  shall,  in  respect  thereof,  when 
required  by  the  directors,  execute  these  presents  or  some  supplementary  deed."  It 
is  not  therefore,  as  it  seems  to  me,  incumbent  on  a  purchaser  of  shares  to  execute  a 
deed  until  he  be  required  to  do  so.  From  all  that  can  be  collected  (and  nothing  has 
been  said  to  the  contrary),  the  course  taken  in  the  present  case  [645]  is  one  that  has 
been  adopted  in  all  other  cases  of  transfers  of  shares.  The  transfer  is  taken  upon  a 
limited  number  of  shares,  and  the  transferee  becomes  registered  owner  of  the  other 
shares,  which  are  not  the  subject  of  a  deed  of  transfer.  Mr.  Elder,  therefore,  must  be 
considered  to  have  become  the  owner  of  these  shares. 

But  then  it  is  argued  that  assuming  Mr.  Elder  to  have  become  the  owner  of  the 
shares,  his  executors  are  not  liable  in  respect  of  the  call  which  was  made  after  his 
death,  and  Mr.  Lewis  has  rightly  directed  our  attention  on  this  point  to  Gouthwaite's 
case  (3  De  G.  &  .S.  258  ;  3  Mac.  &  Gor.  187).     However  I  take  it  to  be  clear  that 
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every  executor  must  be  liable  upon  the  contracts  which  have  been  entered  into  l>y 
his  testator,  whether  the  words  executors  or  administrators  are  contained  in  the 
contract  or  not,  and  the  (juestion  therefore  is  whether  upon  the  contract  entered  into 
by  the  testator  he  did  or  did  not  contract  for  the  payment  of  the  £5  per  share  called 
after  his  death.  Now  the  liability  in  this  respect  depends  upon  the  17th  Article  of 
this  deed.  It  appears  that  on  the  company  being  formed  there  was  £2,  10s.  to  be 
paid  in  the  first  instance,  on  the  deed  being  prepared,  and  £2,  10s.  more  within  a 
limited  time,  making  £5  per  share  ;  and  as  to  the  remaining  £5  the  deed  contained 
this  provision.     [His  Lord.ship  read  the  17th  Article.] 

It  was  said,  in  the  course  of  the  argument,  that  the  proper  course  to  have  been 
taken  by  the  directors  of  the  company  was  to  have  enforced  the  forfeiture  of  the 
shares.  But  the  power  given  under  this  clause  to  the  directors  is  to  sue  for  the  calls, 
and  also  if  they  shall  think  fit  (and  not  otherwise)  to  enforce  the  forfeiture  of  the 
shares.  [646]  It  was  therefore  not  imperative  upon  the  directors  to  enforce  the 
forfeiture. 

Another  argument  was  that  the  power  given  by  the  deed  is  to  call  for  and  require 
payment  by  each  and  every  shareholder,  and  that  the  deed  requires  notice  to  be 
given  to  each  shareholder,  with  which  requisition  it  was  not  possible  to  comply, 
because  Mr.  Elder  (being  dead)  was  not  a  shareholder  when  the  call  was  made.  But 
this  depends  upon  the  meaning  of  the  term  "  shareholder  "  in  the  deed.  And  the 
definition  which  the  deed  gives  of  the  term  is  this  :  "  Whenever  the  expressions 
'  shareholders  '  and  '  members  '  are  used  they  shall  respectively  be  held  to  mean  pro- 
prietors or  owners  of  shares  or  of  an  interest  in  the  capital  and  joint  stock  for  the 
time  being  of  the  said  copartnership  bank." 

It  was  attempted  to  meet  this  difficulty  by  saying  that  the  executors  were  not 
proprietors  or  owners  of  any  share  or  interest  in  the  company,  and  the  27th  Article  of 
the  deed  of  settlement  was  relied  upon.     [His  Lordship  read  it.] 

Now  it  is  true  that  this  article  provides  that  the  executors  shall  not  be  members 
■of  the  company  except  under  certain  conditions  ;  but  when  we  examine  the  other 
provisions  of  the  deed  we  see  that  an  executor  of  a  deceased  shareholder  is  contem- 
plated throughout  the  deed  as  being  the  holder  of  the  shares  in  the  company,  though 
tie  is  placed  in  the  position  of  not  having  all  the  rights  which  belong  to  an  owner  of 
shares.  The  vesting  of  the  shares  in  him  is  in  terms  spoken  of  as  a  consequence  of 
the  death  of  his  testator.  It  is  indeed  the  necessary  effect  of  the  contract  unless 
there  be  some  stipulation  to  the  contrary.  The  shares  are  part  of  the  personal  estate 
of  the  testator  at  the  time  [647]  of  his  death.  By  law  they  vest  in  the  executors 
unless  the  contract  be  such  that  the  interest  of  the  testator  and  that  of  his  estate  is 
destroyed  by  his  death,  or  unless  the  deed  has  pro\'ided  that  the  usual  legal  conse- 
quences of  the  contract  shall  not  take  place.  The  deed  might  perhaps  have  excluded 
the  application  of  the  general  rule  of  law  by  providing  that  there  should  be  no 
interest  passing  to  the  executor.  But  has  it  done  so  1  It  is  clear  that  it  has  not, 
because  the  12th  Article  provides  that  there  shall  be  no  right  of  survivorship.  [His 
Lordship  read  it.] 

It  is  clear,  therefore,  that  this  deed  does  not  exclude  the  application  of  the 
general  law  that  the  shares  shall  vest  in  the  executors,  but  on  the  contrary  provides 
that  the  shares  shall  vest  in  the  executors  or  administrators  of  each  testator  or 
intestate  who  shall  die  proprietor  of  a  share  in  the  concern. 

It  has  been  argued  that  the  decisions  which  have  been  cited,  as  to  contributories 
under  the  Joint  Stock  Companies  Winding-up  Acts,  do  not  apply  to  the  present  case, 
because  in  the  cases  in  which  those  decisions  were  pronounced  the  executors  had 
done  some  acts  creating  a  liability. 

But  in  Straffon's  Exeadms'  case  the  question  of  liability  depended  on  the  deed 
itself ;  for  the  executors  had  done  no  act  whatever  to  vest  the  shares  in  themselves, 
or  render  themselves  liable  as  partners  ultra  the  deed  ;  yet  Lord  St.  Leonards,  with- 
out difficulty,  held  that  they  were  to  be  considered  as  shareholders  in  the  concern. 

Ness  V.  Armstrmig  (4  Exch.  21),  and  Ness  v.  Angas  (3  Exch.  805),  have  [648]  also 
been  referred  to  ;  but  Lord  St.  Leonards  in  delivering  his  judgment  in  Straffon's 
Ea^ecutors'  case  (1  De  G.  M.  &  G.  589),  speaks  thus  of  those  cases  :— Those  cases, 
however,  are  also  distinguishable  ;  they  depend  upon  a  particular  Act  of  Parliament, 
which,  though  referring  to  equitable  as  well  as  legal  liabilities,  does  not  furnish  any 
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particular  remedy  for  equitable  liabilities  :  and,  therefore,  a  man  cannot  be  proceeded 
against  by  a  scire  facias  under  the  particular  provisions  of  that  Act,  unless  it  can  be 
shewn  that  he  is  legally  liable  as  a  member."  I  think  the  distinction  thus  laid  down 
perfectly  well  founded. 

We  have  been  very  much  pressed,  upon  the  part  of  the  Respondents,  to  suspend 
our  decision  upon  the  case  until  we  should  have  the  assistance  of  a  Common  Law 
Judge  upon  the  subject.  No  doubt  the  power  given  us  by  the  Act  of  Parliament  to 
call  in  such  assistance  is  of  great  value  ;  but,  at  the  same  time,  it  is  the  duty,  I  think, 
of  this  Court,  not  to  call  in  the  aid  of  Common  Law  Judges  unless  there  is  reasonable 
doubt  upon  the  point  raised  for  consideration.  I  cannot  say  that  in  this  case  I  have 
any  doubt,  and  my  learned  brother  entirely  concurs  with  me.  The  order  therefore 
must  be  reversed,  and  the  Master  must  review  his  report. 

The  Lord  Justice  Knight  Bruce.  I  concur  in  what  has  been  said.  There 
must  be  a  declaration  that  the  Petitioner  has  a  claim  upon  the  estate  of  the  testator 
in  respect  of  the  call  in  the  petition  mentioned,  and  with  that  declaration  the  matter 
must  be  referred  back  to  the  Master  to  review  his  report. 

[649]     Baldwin  v.  Rogers  (Ex  relatione  Mr.  Cadman  Jones).     Before  the  Lords 

Justices.     March  7,  1853. 

[S.  C.  22  L.  J.  Ch.  665;  17  Jur.  267.     Distinguished,  Stuart  v.  Cockerel],  1870, 

L.  R.  5  Ch.  713.] 

A  testator  gave  his  residuary  real  and  personal  estate  upon  trust  for  his  wife  for 
life,  and  after  her  death  upon  trusts  for  the  testator's  issue,  with  the  executory 
trusts  for  his  sister  and  her  issue,  and  in  default  of  such  issue  of  himself  and 
his  said  sister,  "or  upon  their  total  extinction  under  twenty-one  years  old,"  he 
bequeathed  the  .said  residuary  estate  unto  his  first  cousins  by  the  mother's  side, 
and  the  issue  of  such  of  them  as  might  happen  to  be  dead  iier  stirpes,  and  to 
their  heirs,  executors,  administrators,  and  assigns  for  ever  as  tenants  in  common, 
and  not  as  joint  tenants  :  " — Held, 

1.  That  the  gift  to  the  cousins  was  not  too  remote. 

2.  That  it  was  not  a  gift  to  a  class  to  be  ascertained  at  a  future  period,  but  that  the 
first  cousins  ex  parte  materna  living  at  the  testator's  death  took  vested  interests 
liable  to  be  divested  to  the  extent  required  to  let  in  other  first  cousins  born  before 
the  period  of  distribution. 

3.  That  the  shares  of  first  cousins  who  died  before  the  period  of  distribution  leaving 
no  issue  were  not  divested,  but  went  to  their  real  and  personal  representatives. 

4.  That  the  share  of  a  first  cousin  who  died  before  the  period  of  distribution  leaving 
children  went  to  those  children. 

The  question  in  this  case,  which  came  on  to  be  heard  originally  before  their 
Lordships,  turned  upon  the  construction  of  the  will  of  Robert  Henshaw,  dated  17th 
May  1779,  which  (after  devising  and  bequeathing  the  testator's  real  and  personal  estate 
to  trustees,  upon  trust  for  his  wife  Mary  Henshaw  for  life,  subject  to  certain  trusts 
for  raising  portions  for  his  children)  proceeded  as  follows: — "And  from  and  after 
the  death  of  my  said  wife,  I  give,  devise  and  bequeath  all  and  singular  the  said 
messuages,  lands,  tenements,  hereditaments  and  premises,  real  and  personal  estate, 
whatsoever  and  wheresoever,  and  every  part  thereof,  unto  such  of  my  children  as 
shall  be  then  li\'ing,  and  the  issue  of  such  of  them  as  may  happen  to  be  dead,  in  such 
parts,  shares,  and  proportions  as  my  said  wife,  if  living,  shall,  by  any  deed,  &c., 
give,  limit,  direct,  or  appoint  the  same ;  and  for  want  of  such  deed,  will,  or  appoint- 
ment, then  in  trust  for  my  said  children,  equally  to  be  divided  between  them,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants,  and  per  stirpes,  and 
not  per  capita.  But  in  case  [650]  I  shall  have  no  child  or  children  living  at  the  time 
of  my  decease,  or  in  case  they  shall  all  die  before  attaining  their  respective  ages 
of  twenty-one  years,  then  I  give  unto  my  said  wife,  Mary  Henshaw,  the  sum  of 
£2000  absolutely  to  her  own  use ;  and  I  also  give,  devise,  and  bequeath  the  same 
messuages,   lands,   tenements,   hereditaments,   and  premises,  real  and  personal,  and 
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every  part  theieof,  to  mj-  said  wife,  Mar^v  Henshaw,  and  her  assigns,  for  and  during 
the  term  of  her  natural  life ;  and  from  and"  after  her  death  I  give,  devise,  and  bequeath 
the  same,  and  every  part  thereof,  unto  and  to  the  use  of  my  sister,  Elizabeth 
Henshaw,  and  to  such  of  the  issue  of  her  body  lawfully  to  be  begotten  as  she  shall 
by  deed  or  will  give  the  same  unto ;  and  in  default  of  such  appointment,  then  shaie 
and  share  alike,  ])ef  stirpes  and  not  jier  capita,  and  to  their  issue ;  and  in  default  of 
such  issue  as  aforesaid  of  myself  and  my  said  sister,  or  upon  their  total  extinction 
under  twenty -one  years  old,  I  give,  devise,  and  bequeath  the  same  and  every  part 
thereof  unto  my  first  cousins  by  my  mother's  side,  and  the  issue  of  such  of  them 
as  may  happen  to  be  dead,  per  stirpes,  and  to  their  heirs,  executors,  administrators, 
and  assigns  for  ever,  as  tenants  in  common,  and  not  as  joint  tenants,  subject  to  and 
chargeable  with  the  several  legacies  and  sums  of  money  hereinafter  given."  The 
testator  then  gave  legacies  to  his  wife's  two  brothers  and  three  sisters  (who,  with  the 
testator's  wife,  were  all  first  cousins  of  the  testator  by  his  mother's  side),  and  declared 
that  the  legacies  were  given  upon  a  condition  thus  expressed,  "  that  I  and  my  said 
sister,  Elizabeth  Henshaw,  shall  both  die  without  issue  ;  for  in  case  I  or  my  said  sister 
shall  leave  any  issue  behind  me  or  her  at  the  time  of  our  respective  deaths,  or  in 
ventre  sa  mere  who  shall  live  to  attain  the  age  of  twenty-one  years,  then  I  revoke  and 
make  void  all  and  every  the  said  last-mentioned  legacies  and  sums  of  money." 

[651]  The  testator  died  in  1781,  leaving  no  issue.  His  sister,  Elizabeth  Henshaw, 
died  in  1800,  unmarried.     The  testator's  widow  died  in  1834. 

The  testator  had  at  his  death  fourteen  first  cousins  on  his  mother's  side,  of  whom 
his  wife  was  one.  No  first  cousin  was  born  after  his  death.  Three  of  them  died 
without  issue  in  the  lifetime  of  his  sister,  seven  more  died  without  issue  in  the 
lifetime  of  the  widow,  another,  Mrs.  Spilsbury,  died  in  the  widow's  lifetime,  leaving 
children,  and  the  other  two  survived  the  widow.  The  Plaintiffs  had  purchased  the 
interests  of  the  two  cousins  who  survived  the  widow,  and  of  the  children  of  Mrs. 
Spilsbury,  and  they  now  claimed  the  whole  residuary  estate.  The  Attorney-General 
was  made  a  party,  because  the  heir  at  law  could  not  be  found. 

Mr.  Kolt  and  Mr.  Sidney  Smith,  for  the  Plaintift's.  The  question  is,  whether  the 
class  is  to  be  ascertained  at  the  death  of  the  testator,  or  of  his  sister,  or  of  the  ^vidow. 
We  contend  that  the  gift  is  to  the  first  cousins  who  are  living  at  the  death  of  the 
widow,  and  the  issue  of  such  first  cousins  as  died  before  that  time  leaving  issue.  It 
may  be  that  this  is  not  the  rule  of  construction  as  to  a  gift  to  children,  but  the  rule 
in  that  case  only  applies  where  the  testator  shews,  by  the  form  of  his  gift,  that  he 
has  in  view  the  parental  relation.  It  would  be  very  inconvenient  to  apply  the  same 
rule  to  a  numerous  and  remote  class  like  cousin-s,  comprehending  a  number  of  families. 
The  cases  as  to  next  of  kin,  depend  on  the  fact,  that  "  next  of  kin  "  is  a  technical 
expression,  which,  like  "  heirs  of  the  body,"  needs  a  strong  context  to  control  it. 
Here,  there  is  nothing  to  control  the  natural  meaning  of  the  words  which  naturally 
apply  to  a  class  to  be  ascertained  at  the  period  of  distribution.  [652]  3Iiller  v. 
Eafm  (Cooper,  272),  Butler  v.  Bushnell  (3  Myl.  &  K.  232).  This  would  be  the  sound 
construction,  if  the  gift  had  ended  with  "  first  cousins  on  my  mother's  side ; "  but  the 
words  which  follow  and  refer  to  the  death  of  cousins  in  the  widow's  lifetime  leave 
no  doubt  upon  it. 

Mr.  Malins  and  Mr.  Baggallay  for  the  parties  claiming  under  several  of  the 
cousins  who  died  in  the  widow's  lifetime.  Where  there  is  a  gift  to  one  for  life,  then 
to  a  class,  the  general  rule  is,  that  all  persons  answering  to  the  description  of  the 
class  at  the  testator's  death  take  vested  interests.  The  fact  that  the  gift  to  the 
class  is  contingent  does  not  alter  the  rule.  Bird  v.  Luckie  (8  Hare,  301  ;  and  see 
Philps  V.  Evans,  4  De  G.  &  Sm.  188),  Sfert  v.  Platel  (5  Bing.  N.  C.  434),  Gundry  v. 
Pinniger  (1  De  G.  M.  &  G.  502  ;  and  see  Boultm  v.  Beard,  3  De  G.  M.  &  G.  608).  The 
construction  contended  for  by  the  Plaintiffs  is  inconvenient,  as  it  would  make  the 
gift  contingent  till  the  widow's  death.  There  are  no  words  in  the  gift  pointing  to 
the  ascertainment  of  a  class  at  a  future  period.  When  the  testator  meant  that, 
he  said  so,  as  in  the  gift  to  his  own  children.  The  limitation  to  the  issue  is  in- 
tended to  guard  against  lapse,  and  is  merely  substitutionary. 

Mr.  H.  Cadman  Jones  for  the  personal  representative  of  two  cousins  who  died 
without  issue  in  the  widow's  lifetime,  and  one  of  whom  survived  the  sister.  The 
first  part  of   the  clause  taken  alone  would  jnimd  facie  give  vested  interests  to  all 
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cousins  living  at  the  [653]  testator's  death.  Miiklleion  v.  Messenger  (5  Ves.  136),  a 
case  in  which  the  argument  of  inconvenience  urged  by  the  Plaintiffs,  would  apply 
as  much  as  here.  That  the  gift  is  to  take  effect  on  a  contingency,  does  not  alter  the 
rule:  Bird  v.  Luckie  (8  Hare,  301;  and  see  Philps  v.  Evans,  4  De  (i.  l<c  Sm.  188). 
Then,  do  the  words  as  to  issue  alter  iti  They  cannot  do  so;  for  "them"  is 
referential,  and  shews  that  the  parents  of  the  issue  who  were  to  take,  were  themselves 
included  in  the  objects  of  the  gift.  In  Gray  v.  Garman  (2  Hare,  268),  there  were 
similar  words  of  reference.  The  gift  to  the  issue  is  substitutionary  ;  and,  there 
being  no  issue,  the  original  gift  remains  undivested  :  Herveij  v.  M^Laiic/hlin  (l  Price, 
264),  Salisbury  v.  Petty  (3  Hare,  86).  If,  however,  the  class  is  to  be  ascertained  in 
future,  it  should  be  at  the  death  of  the  sister ;  for  the  contingency  which  was 
immediately  present  to  the  testator's  mind  when  he  made  the  gift  to  the  cousins 
was  death  and  failure  of  issue  of  the  sister. 

Mr.  Sandys,  for  the  personal  representative  of  the  widow,  contended  that  the  gift 
over  after  the  limitations  to  the  sister  and  her  issue  was  void  for  remoteness,  as  to 
the  personal  estate.  If  not,  the  shares  of  the  cousins,  vested  at  the  death  of  the 
testator,  and  the  limitations  over  in  favour  of  their  issue  having  failed,  the  shares  of 
those  who  died  without  issue  in  the  widow's  lifetime  were  undisposed  of.  At  all 
events,  the  widow  was  entitled  to  a  share  as  first  cousin,  though  she  was  tenant  for 
life. 

Mr.  Wickens,  for  the  Attorney-General. 
Mr.  Rolt,  in  reply. 

[654]  The  Lord  Justice  Knight  Bruce.  The  testator  in  this  case,  neither  at 
the  time  of  making  his  will  nor  at  any  time  afterwards  had  any  issue.  His  sister 
survived  him,  but  died  without  having  ever  married  ;  and  she  was  survived  by  the 
testator's  widow,  who  recently  died.  Applying  my  observations  to  that  state  of 
things,  and  looking  at  every  word  of  this  will  from  beginning  to  end — that  is,  not 
only  at  the  passages  immediately  relating  to  the  gift  with  which  we  are  now  dealing, 
but  at  those  also  which  immediately  relate  to  the  postponed  legacies,  I  think,  whatever 
be  the  construction  of  the  gift  to  the  testator's  first  cousins  in  other  respects,  it  was 
not  void  for  remoteness,  either  as  to  the  real  or  personal  estate  of  the  testator,  but 
fell  within  the  rules  of  law. 

The  next  question  is  as  to  the  meaning  of  the  gift  "  to  my  first  cousins  by  my 
mother's  side,  and  the  issue  of  such  of  them  as  may  happen  to  be  dead,  per  stirpes, 
and  to  their  heirs,  executors,  administrators,  and  assigns  for  ever,  as  tenants  in 
common."  There  may  be  room  for  doubt,  or  at  least  for  reasonable  argument,  as  to 
what  the  testator  meant  by  those  words,  but  there  is  not  suificient  strength  in  the 
expressions  to  warrant  the  Court,  in  my  opinion,  in  departing  from  that  which  is 
presumptively  the  meaning,  namely,  that  it  comprehends  all  persons  who  answer  the 
description  of  first  cousins  on  the  mother's  side,  either  at  the  death  of  the  testator  or 
afterwards,  before  the  period  of  distribution,  which  period  here  has  happened  to  be 
the  death  of  the  widow.  I  think  that,  as  in  JFalker  v.  Shwe  (15  Ves.  122),  and 
various  other  cases  before  and  after,  the  eff"ect  of  those  words,  "my  first  cousins  by 
my  mother's  side,"  if  standing  alone,  would  be  to  give  title  to  all  the  first  cousins  on 
the  mother's  side  to  participate,  whether  con-[655]-sisting  only  of  those  living  at  the 
death  of  the  testator,  or  consisting  of  those  and  any  who  might  be  added  to  them  by 
subsequent  births  before  the  period  of  distribution,  which  subsequent  births  did  not 
happen  in  the  present  case.  "There  is  not  sufficient  to  limit  them  to  such  cousins  only 
as  should  be  living  at  the  period  of  distribution. 

Then  comes  the  question,  of  some  difficulty,  as  to  the  meaning  of  the  words,  "and 
the  issue  of  such  of  them  as  shall  happen  to  be  dead  ; "  words  which,  in  my  view  of 
the  will,  can  only  apply  to  one  fourteenth  share,  there  having  been  only  one  of  the 
fourteen  cousins  who  died  before  the  death  of  the  widow  leaving  issue.  I  understand 
the  record  to  be  so,  that  this  question  cannot  be  decided  at  the  present  stage  of  the 
proceedings.     The  decree  will  therefore  keep  it  open. 

I  need  hardly  add,  that  whatever  in  some  instruments  may  be  the  meaning  to  be 
ascribed  to  the  term  "  first  cousin,"  in  this  particular  will  the  testator  himself  has 
shewn  that  he  intends  by  that  term  only  the  children  of  uncles  and  aunts  simply  and 
strictly. 

The  Lord  Justice  Turner.     I  concur  in  the  view  which  has  just  been  stated. 

C.  xxiii.— 9 
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I  think  the  testator  clearly  intended,  that  in  the  event  of  the  death  of  his  sister 
leaving  no  issue,  the  rorjnu^  of  the  property  in  which  she  was  to  have  a  life  interest 
was  to  go  to  his  first  cousins.  I  collect  that  intention  from  his  having  given  legacies 
to  certain  of  his  first  cousins,  on  condition  only  that  he  and  his  sister  should  both  die 
without  leaving  issue.  I  think,  that  on  the  reasonable  construction  of  the  will  the 
gift  of  the  residue  is  subject  to  the  same  condition  as  these  legacies  are.  An  argu- 
ment was  attempted  to  be  derived  from  the  gift  of  legacies  to  several  [656]  of  the  first 
cousins,  as  importing  that  they  were  not  intended  to  take  the  residue.  The  persons, 
however,  to  whom  these  legacies  are  given,  are  only  some  of  the  first  cousins  ;  and 
the  gift  of  legacies  does  not  shew  that  those  living  at  the  testator's  death  are  not  to 
take  the  residuary  estate. 

It  was  also  argued,  that  the  rule  which  applies  to  bequests  to  children,  and  by 
which  afterl)orn  children  are  let  in,  does  not  apply  to  a  bequest  to  first  cousins.  The 
argument  was  not  supported  by  authority,  and  I  do  not  see  by  what  we  are  to  be 
guided,  if,  in  the  case  of  a  gift  to  a  class  of  relations,  that  which  is  held  a  wise  rule 
with  regard  to  one  grade  of  relationship  is  not  to  be  so  held  with  regard  to  another. 

Another  argument  was  attempted  to  be  founded  on  the  words  of  futurity  occurring 
in  the  bequest ;  and  it  was  said,  that  those  words  import  futurity  in  the  gift.  No 
doubt  words  may  be  used  which  indicate  an  intention  to  refer  to  a  class  which  shall 
e.xist  only  when  distribution  is  to  take  place ;  but  I  think,  that  according  to  the 
modern  authorities  strong  words  are  necessary  for  that  purpose.  The  principle,  as 
thus  stated  in  Seifferth  v.  Badham.  (9  Beav.  370)  is,  "  At  the  time  the  will  is  made,  it 
is  necessarily  uncertain  who  will  be  the  testator's  next  of  kin  at  the  time  of  his  death. 
If,  at  the  date  of  his  will,  he  has  children  who  are  then  his  next  of  kin,  they  may  die 
before  him,  and  give  place  to  his  brothers  and  sisters.  If  at  the  date  of  his  will,  he 
has  brothers  and  sisters,  he  may  afterwards  have  children  born,  who,  at  the  time  of 
his  death  may  displace  the  brothers  and  sisters.  Contingencies  of  this  sort  are 
infinite,  and  in  general,  it  is  perhaps  probable  that  the  testator,  in  such  cases,  means 
only  to  provide  for  those  whom  he  does  mean  to  benefit  in  the  way  he  thinks  best, 
and  then  to  add,  that  if  events  [657]  defeat  that  particular  intention,  the  law  may 
take  its  course.  It  is  indeed  quite  unnecessary  to  express  that,  because  the  law  will 
make  its  distribution  without  any  direction  ;  but  it  seems  to  me  more  probalile,  and 
more  in  conformity  with  the  ordinary  habits  of  men,  that  he  should  use  that  expres- 
sion, though  unnecessary,  than  that  he  should  have  meant  a  benefit  to  the  particular 
persons  who  might  chance  to  be  his  next  of  kin." 

According  to  this  reasoning,  which  is  also  adopted  in  Jenkins  v.  Gmrer  (2  Coll. 
537),  and  in  all  the  subsequent  ca.ses  of  a  gift  to  next  of  kin,  the  leaning  of  the  Court 
always  is  to  apply  it  to  the  objects  living  at  the  time  of  the  death  of  the  testator, 
subject  to  open  so  as  to  let  in  objects  subsequently  born  before  the  period  of  distribu- 
tion. I  think  that  the  same  rule  should  be  observed  in  the  case  of  a  gift  to  first 
cousins.  It  does  not  appear  to  me  necessary,  however,  to  decide  this  question  now, 
for  I  think  that  no  words  of  futurity  are  here  annexed  to  the  gift  to  first  cousins. 
The  gift  is,  "to  my  first  cousins  by  my  mother's  side."  Stopping  there,  the  gift  is  a 
simple  gift  to  first  cousins,  which  would  carry  the  property  to  all  the  cousins  living 
at  the  testator's  death,  subject  to  letting  in  those  afterwards  born  before  the  period  of 
distribution.  Then  come  the  words,  "and  the  issue  of  such  of  them  as  may  happen 
to  be  dead  ; "  but  those  words  only  refer  to  and  do  not  as  it  seems  to  me  modify  or 
alter  the  class  entitled  under  the  previous  words. 

It  was  then  submitted  to  their  Lordships,  that  as  the  Plaintiffs  had  purchased  the 
interests  of  Mrs.  Spilsbury's  issue,  but  not  the  interests  of  her  personal  representatives, 
the  funds  could  not  be  disposed  of,  unless  it  was  decided  whether  her  share  was  given 
over  by  the  will  to  her  issue. 

[658]  The  Lord  Justice  KniCxHT  Bruce.  As  it  becomes  necessary  to  decide  the 
point,  our  opinion  is,  that  in  the  events  which  have  happened  the  share  of  Mrs. 
Spilsbury  belongs  not  to  her  personal  representatives,  but  to  her  issue. 
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[658]  Inge  v.  The  Birmingham,  Wolverhampton  and  Stour  Valley  Railway 
Company.     Before  the  Lord  Chancellor  Lord  Cranworth.     Nur.  5,  10,  11,  1853. 

[S.  C.  1  Sm.  &  G.  347  ;  1  W.  R.  300 ;  2  Eq.  K.  80  ;  2  W.  R.  22.] 

Specific  performance  of  a  contract  by  a  railway  company  to  purchase  an  interest  in 
land  enforced  at  the  suit  of  the  vendor  as  falling  within  the  provisions  of  the  Statute 
of  Frauds,  in  a  ease  where  the  contract  arose  out  of  a  notice  to  treat  given  by  the 
company,  and  where  the  proof  of  the  writing  was  found  in  documents  which  had 
their  origin  in  an  intention  to  carry  out  the  purchase  under  the  provisions  of  the 
company's  Special  Act  and  the  Lands  Clauses  Consolidation  Act,  1845. 

To  what  extent  the  Court  will  interfere  to  compel  the  specific  performance  of  contracts 
for  the  purchase  of  land  made  exclusively  under  Acts  of  Parliament  containing 
special  provisions  for  that  purpose.     Qiurre. 

A  railway  company  is  not  entitled  to  take  posses.sion  of  land  under  the  provisions  of 
the  Lands  Clauses  Consolidation  Act,  1845,  until  it  has  settled,  not  only  with  the 
persons  in  possession  of  the  land,  but  also  with  all  persons  having  any  interest. 
Eemhle. 

This  was  an  appeal  by  the  Defendants  from  a  decision  of  Vice-Chancellor  Stuart, 
•on  the  25th  April  1853,  decreeing  specific  performance  of  the  contract  to  enforce 
which  the  bill  was  filed.  The  following  statement,  coupled  with  what  appears  in  the 
Lord  Chancellor's  judgment,  will  sufficiently  explain  the  facts  of  the  ca.se. 

The  Plaintift',  Captain  W.  Inge,  was  seised  in  fee-simple,  subject  to  an  une.xpired 
term  of  twenty-three  years  from  Lady  Day  1848,  of  land  at  Birmingham,  containing 
3552  square  yards,  with  the  buildings  thereon.  In  September  1848,  and  after  some 
preliminary  communication  with  the  Plaintiff's  solicitors,  the  company,  in  pursuance 
of  the  provisions  of  their  Special  Act  and  of  [659]  the  Lands  Clauses  Consolidation  Act, 
1845,  served  the  Plaintiff  with  a  notice  to  treat,  stating  that  they  required  to  purchase 
and  take  certain  portions  of  this  land,  containing  330  square  yards  or  thereabouts, 
together  with  the  buildings  thereon,  specifying  the  portions  required  by  a  reference 
to  numbers  which  designated  pieces  of  ground  of  which  what  the  company  I'cquired 
formed  part  and  a  plan  attached  to  the  notice  which  shewed  distinctly  the  particular 
portions  required.  The  Plaintiff's  solicitors  immediately  served  the  company  with  a 
notice,  dated  the  6th  September  1848,  by  which  the  Plaintiif  claimed  to  be  seised  in 
fee-simple  of  the  pieces  of  ground  referred  to  in  the  plan  numbered  as  mentioned  in 
the  company's  notice  to  treat  together  with  the  buildings  thereon,  subject  to  an 
unexpired  term  therein,  and  which  term  and  the  rent  payable  in  respect  thereof,  were 
set  forth  in  a  schedule  annexed  to  the  notice  :  this  .schedule  referring  to  the  numbers 
gave  the  following  particulars  : — "  Present  lessee,  Thomas  Phillips.  Rent  reserved 
under  lease,  £32,  13s.  Unexpired  term  at  Lady  Day  1848,  23  years  :  "  and  the  Plaintiff, 
by  the  notice,  claimed  £1500  for  the  purchase  of  his  interest  in  the  said  pieces  of 
land,  and  for  compensation  for  damage,  namely,  £1350  for  the  purchase  and  £150 
for  compensation.  In  December  1848,  the  company  took  possession  of  the  land,  and 
not  having  come  to  any  agreement  as  to  the  price,  the  Plaintiff  served  them  with 
notice  to  summon  a  jury  to  assess  the  amount  of  compensation.  Early  in  January 
1849,  communications  took  place  between  the  company's  surveyor  and  the  Plaintiif's 
•solicitors,  relative  to  the  quantity  of  land  included  in  the  lease,  and  also  (as  the 
Plaintiff  alleged,  but  this  was  denied  by  the  Defendants),  as  to  the  amount  of  rent 
reserved.  The  Defendants  not  having  summoned  a  jury  in  pursuance  of  the  notice 
so  to  do,  the  Plaintiff,  on  the  16th  January  1846,  commenced  an  action  against  them 
for  the  £1500.  [660]  On  the  3d  February  1849,  the  company's  solicitor  wrote  to 
the  Plaintiff's  solicitors  as  follows: — "In  this  case  the  company  will  pay  the  £1500 
■  claimed  for  the  purchase  of  Captain  Inge's  interest."  An  abstract  of  the  Plaintiff's 
title  was  soon  afterwards  sent  to  the  company's  solicitor  ;  and  communications  there- 
upon took  place  between  him  and  the  solicitors  of  the  Plaintif}'.  It  having  been 
arranged  that  a  memorandum  of  the  agreement  to  purchase  should  be  endorsed  on 
the  Plaintiff's  notice  of  claim,  the  Plaintiff's  solicitors  sent  the  notice  with  an  endorse- 
ment to  the  company's  solicitor  to  have  the  seal  of  the  company  affixed  to  it,  accom- 
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panied  by  a  letter,  dated  the  7th  March  1849,  in  which,  referring  to  the  ground-rent 
as  being  £32,  13s.  per  annum,  they  stated  that  it  must  be  apportioned,  and  that  the 
amount  on  the  330  square  yards  taken  by  the  company  was  £3,  Os.  8d.  to  which  the 
company  would  be  entitled.  Upon  receiving  this  communication,  the  solicitor  of  the 
company  wrote  a  letter  in  answer,  stating  that  the  company  were  entitled  to  the 
whole  ground-rent  specified  in  the  schedule  to  the  Plaintiff's  claim,  and  that  they 
could  not  consent  to  any  diminution.  In  July  1849,  the  Plaintiff  proceeded  with  his. 
action,  and  tiled  a  declaration.  The  Defendants  demurred,  on  the  ground  that  the 
Plaintiff  had  not  in  the  notice  to  summon  a  jury  stated  the  particulars  required  by 
the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845.  On  the  30th  April  1850,. 
the  Plaintiff,  who  had  previously  discontinued  his  action,  instituted  the  present  suit, 
charging  by  his  l^ill  that  the  Defendants'  notice  to  treat  and  the  service  thereof  on 
the  Plaintiff,  constituted  a  contract  of  purchase  and  sale  between  the  Defendants  and 
the  Plaintiff  at  a  price  to  be  afterwards  determined  either  by  agreement  or  according 
to  the  provisions  of  the  Lands  Clauses  Consolidation  Act ;  and  that  the  price  was 
afterwards  agreed  upon  as  above  stated.  The  [661]  bill  prayed,  that  the  Defendants 
might  be  decreed  specifically  to  perform  the  agreement,  and  to  pay  to  the  Plaintiff' 
£1.350  for  the  purchase  of  the  lands  and  premises  comprised  in  the  notice  to  treat, 
and  £150  for  compensation,  with  interest  on  both  sums  from  the  3d  February  1849. 
The  Defendants  by  their  answer  refused  to  purchase  the  premises  with  a  right  only 
to  an  apportioned  part  of  the  ground-rent,  alleging  they  had  never  agreed  or  intended 
to  agree  to  do  so ;  that  on  the  3d  February  1849,  they  did  not  know  that  the  lands 
in  question  formed  part  of  a  larger  portion  of  land  comprised  in  one  lease,  or  that 
the  rent  reserved  by  that  lease  was  only  £32,  13s.  per  annum  ;  and  that,  if  the  Plaintiff' 
did  not  intend  to  sell  the  whole  ground-rent,  they  were  misled  by  his  notice  of 
claim. 

The  case  came  on  before  Vice-Chancellor  Stuart  in  April  1853,  when  His  Honour 
made  a  decree  in  favour  of  the  Plaintiff',  as  prayed  by  the  bill.  The  company  now 
appealed  from  that  decision. 

Mr.  Malins  and  Mr.  Spooner,  for  the  Plaintiff,  supported  the  decree  of  the  Vice- 
Chancellor.  They  relied  on  Hawkes  v.  The  Eastern  Counties  Baihvai/  C'ompani/  (1  De 
G.  Mac.  it  G.  737),  and  referred  to  the  hundred  and  nineteenth  section  of  the  Lands. 
Clauses  Consolidation  Act,  1845,  and  to  Burnell  v.  Brown  (1  J.  &  W.  168). 

The  Solicitor-General  [Bethell],  Mr.  Bacon,  and  Mr.  Speed,  for  the  Appellants, 
the  Railway  Company.  The  Plaintiff  shews  no  ground  for  coming  to  equity  :  the 
whole  question  is  a  mere  monej'  payment,  and  a  complete  remedy  is  given  by  the 
sixty -eighth  section  of  the  [662]  Lands  Clauses  Consolidation  Act,  1845  ;  there  was 
besides  no  reason  for  the  Plaintiff  not  proceeding  with  the  action  at  law  which  he  had 
brought.  The  Court  ought  not,  under  the  circumstances,  to  interfere  to  decree 
specific  performance,  but  ought  to  leave  the  Plaintiff  to  his  legal  remedies.  We 
submit  there  was  no  contract  within  the  Statute  of  Frauds,  but  even  if  there  was,  we 
say  it  is  too  uncertain  for  a  Court  of  Equity  to  enforce.  The  whole  transaction  pro- 
ceeded on  a  misunderstanding,  the  company  supposing  that  they  were  purchasing  a 
property  leased  at  the  entire  rent,  and  the  Plaintiff'  referring  their  offer  to  the 
apportioned  rent.  Under  this  impression  the  business  proceeded  down  to  a  certain 
point,  when  the  parties  discovered  their  mistake.  It  can  never  be  maintained  that 
what  took  place  before  the  misunderstanding  was  di.seovered,  even  though  it  might 
under  other  circumstances  constitute  a  final  arrangement,  can  be  so  treated  when  the 
real  po.sition  of  the  parties  is  taken  into  account :  the  communications,  which  led  to 
the  previous  mistake  being  discovered,  were  for  the  purpose  of  making  the  agreement 
final.  One  rea.son  againist  the  Court  interfering  is,  that  it  will  involve  a  double  juris- 
diction, because  if  the  contract  is  established,  the  apportionment  of  the  rent  must 
still  take  place  under  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845. 
(They  cited  Harnett  v.  VeilJimy  (2  Sch.  &  Lei.  549),  The  Marquis  Tmvnshend  v.  Stanqroom 
(6  Ves.  328),  Flint  v.  Brandon  (8  Ves.  159),  Higffinsm  v.  Clou'es  (15  Ves.  516),  Helsham 
V.  Lane/ley  (1  Y.  &  C.  C.  C.  175),  Malins  v.  Freeman  (2  Keen,  25),  Manser  w  Bad- 
(6  Hare,  443),  Adams  v.  The  London  and  Blachmll  Bailwai/  Compani/  (2  Mac.  &  6. 
118),  JFebh  v.  The  Direct  London  and  Portsmouth  Bailwai/  Company  (1  De  G.  Mac.  & 
G.  521).) 

[663]  Mr.  Malins,  in  reply.     After  taking  possession  of  the  land,  the  company 
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cannot  set  up  a  defence  on  the  ground  of  uncertainty,  Ogilvie  v.  Foljnmbe  (3  Mer.  53), 
■especially  having  regard  to  the  eighty-fourth  section  of  the  Lands  Clauses  Consolida- 
tion Act,  1845.  Notice  to  treat  has  been  held  to  create  the  relation  of  vendor  and 
purchaser,  Stone  v.  The  Coiiunercial  Kaihvaij  Coiiipantj  (4  Myl.  &  Cr.  122),  and  when 
followed  by  the  ascertaining  of  the  price  it  amounts  to,  a  valid  and  binding  contract, 
The  3Iarquis  of  Salisbitri/  v.  The  Great  Northern  Baibvai/  Coinpani/  (21  Law  J.,  Q.  B.  185). 
The  case  of  Adams  v.  The  London  and  Blachwall  Railway  Voiiipany  (2  Mac.  &  G.  118), 
is  entirely  distinguishable  from  the  present. 

Thk  Lord  Ch.\ncellor.  In  this  case  I  am  clearly  of  opinion  that  the  judgment 
of  the  Vice-Chancellor  is  right,  subject  only  to  providing  that  the  inquiry  as  to  title 
shall  be,  whether  a  good  title  can  be  made  subject  to  the  lease,  and  not,  as  it  now 
stands,  whether  a  good  title  can  be  made  simply. 

More  than  once  in  the  course  of  the  argument  I  expressed  my  opinion  that  questions 
were  raised  which  were  inapplicable  to  the  case  actually  before  me ;  I  allude  to 
questions  with  regard  to  how  far  this  Court  ^vill  or  will  not  interfere  to  compel  parties, 
who  have  entered  into  incipient  contracts  (so  to  call  them)  for  the  purchase  of  land 
under  the  provisions  of  Acts  of  Parliament  similar  to  that  now  before  me,  to  complete 
those  contracts.  This  case  has,  I  conceive,  no  reference  to  questions  of  that  sort ;  for 
what  the  Plaintiff  says  is  [664]  that  he  is  entitled  to  a  specific  performance  of  a 
written  agreement  entered  into  by  the  Defendants  for  the  purchase  from  him  of  his 
interest  in  certain  pieces  of  land  at  a  certain  price  ;  and  if  that  be  so,  it  is  immaterial 
whether  the  circumstances  which  led  to  the  Defendants'  entering  into  such  a  contract 
arose  out  of  the  Act  of  Parliament,  or  were  collateral  to  and  independent  of  it.  If, 
from  any  cause  whatever,  the  Defendants  have  bound  themselves  by  a  contract  falling 
within  the  provisions  of  the  Statute  of  Frauds  to  purchase  an  interest  now  vested  in 
the  Plaintilf  at  a  given  ascertained  sum,  they  must  complete  it ;  and  the  circumstance, 
that  the  writing  is  to  be  found  in  part  in  some  documents  which  were  originally 
intended  to  be  ancillary  to  another  mode  of  enforcing  the  contract,  namely,  under 
the  provisions  of  an  Act  of  Parliament,  seems  to  me  to  be  wholly  unimportant. 

The  contract  which  is  here  sought  to  be  enforced  is  a  written  contract,  signed  by 
the  solicitor  of  the  company  under  circumstances  in  which  it  is  admitted  that  the 
solicitor  bound  them  ;  it  is  to  be  found  in  the  letter  of  the  3d  February  1849.  (His 
Lordship  here  read  the  letter.)  I  confess  I  had  at  first  some  doubt  whether  the 
subject-matter  of  the  contract  was  here  so  ascertained  as  to  enable  the  Court  to  decree 
a  specific  performance,  but  further  consideration  has  entirely  removed  all  doubt  from 
my  mind  on  that  subject.  The  company  were  authorized  to  purchase  whatever  land 
might  be  necessary  for  the  purpose  of  their  railway  within  certain  limits  which 
included  the  premises  in  question,  and  they  were  not  entitled  to  purchase  anything 
else.  They  then,  wanting  the  larger  portion  of  the  premises  designated  by  the 
numbers  mentioned  in  the  notice  to  treat,  after  some  communication  with  the 
Plaintiff's  solicitors  on  the  subject,  send  that  notice,  as  [665]  required  by  the  Act  of 
Parliament,  pointing  out  distinctly  what  it  was  that  they  wanted,  and  calling  upon 
the  Plaintifl'  to  state  what  the  nature  of  his  claim  was.  The  nature  of  the  Plaintiff's 
claim  was  this : — He  was  seised  in  fee  of  a  large  tract  of  land  in  that  part  of  Birming- 
ham, subject  to  a  lease  for  ninety-nine  years,  which  had  been  granted  in  1772,  and 
of  which  at  the  time  when  this  negotiation  took  place,  there  were  twenty-three  years 
unexpired  ;  and  the  whole  had  been  then  granted  on  building  leases  at  a  rent  of 
^32,  13s. 

The  Plaintiff  haWng  been  informed  by  the  notice,  what  the  company  wanted,  sends 
in,  as  required  by  the  Act  of  Parliament,  a  statement  of  his  claim.  (His  Lordship 
here  read  the  claim  to  the  effect  above  mentioned.)  There  may  possibly  be  some  little 
ambiguity  of  expression  in  the  wording  of  the  document,  but  the  parties  could  have  no 
■doubt  as  to  its  meaning,  and  there  is  no  absolute  inaccuracy.  Coupling  the  notice  with 
the  schedule,  it  was  a  distinct  statement,  on  the  part  of  the  Plaintiff,  to  the  company, 
that  he  claimed  an  absolute  fee-simple  in  that  part  of  certain  portions  of  lands  specifi- 
cally mentioned  in  the  notice  to  treat,  which  had  been  pointed  out  as  required  by  the 
•company,  and  it  was  distinct  notice  also  that  his  "fee-simple  interest  was  a  fee-simple 
interest  subject  to  a  lease  existing  in  a  gentleman  of  the  name  of  Phillips,  of  which 
twenty-three  years  were  unexpired  :  it  was  also,  I  conceive,  positive  notice  that  that 
^32,  i3s.  was  a  rent  reserved  for  more  property  than  that  which  was  claimed  by  the 
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railway  compaii}'.  It  may  not  have  been  clear  how  much  was  included  in  the  lease,, 
but  that  something  more  was  included  than  the  property  which  the  railway  company 
were  wanting  to  take  was  an  absolute  certainty.  The  interest  claimed  by  the  Plaiiitift' 
was  a  reversionary  interest,  the  purchase  of  which  would  not  thei-efore  enable  [6662 
the  company  to  get  possession  of  the  land  ;  they  would  want  to  get  the  interest  for 
the  unexpired  term  of  twenty-three  years,  and  for  that  purpose  would  have  to 
negotiate  with  the  tenants.  It  appears  that  they  took  this  course ;  and  that,  while 
negotiating  with  the  Plaintift",  they  also  negotiated  with  the  parties  in  possession  of 
the  land,  and  got  from  them  abstracts  of  their  titles,  which  abstracts  shewed  that 
these  titles  were  carved  out  of  a  lease  held  for  a  term  of  ninety-nine  years,  commencing 
in  1772,  and  which  would  therefore  expire  at  Lady  Day  1871,  or,  adopting  the  language 
of  the  Plaintifl"'s  claim,  at  the  end  of  twenty-three  years  from  Lady  Day  1848,  at  a 
rent  of  £.32,  13s.  It  is  impossible  to  pretend  that  there  is  any  doubt  that  the  company 
must  have  known  that  that  was  the  same  interest,  although  the  lease  granted  in  1772' 
was  not  granted  to  a  tenant  of  the  name  of  Phillips,  the  party  named  in  the  Plaintiff's 
claim  :  the  circumstance,  that  after  the  lapse  of  seventy-five  years  the  owner  of  the 
lease  should  not  be  a  person  of  the  same  name  to  whom  it  was  originally  granted, 
would  excite  no  doubt  whatever,  where  the  land  was  the  same,  granted  at  the  same 
rent,  and  the  lease  to  expire  at  the  same  time.  The  company  had  therefore  distinct 
notice  that  the  Plaintiff's  interest  was  an  interest  subject  to  a  ninety-nine  years'  lease 
which  commenced  in  1772,  that  is,  a  lease  which  would  expire  in  twenty -three  years, 
or  thereabouts,  from  the  time  of  entering  into  the  contract. 

The  company  having  settled  with  the  tenants,  took  possession  of  the  land.  This,, 
I  conceive  (though  it  is  a  course  I  believe  often  pursued),  was  contrary  to  the  provisions 
of  the  Act,  for  they  had  no  business  to  take  possession  until  they  had  settled  with 
everybody.  The  Plaintiff,  then,  finding  that  they  were  not  proceeding  to  [667J 
settle  with  him,  gave  a  notice  to  summon  a  jury  to  fix  the  value  of  his  land.  Upoiii 
that  notice  nothing  was  done  ;  and  after  the  time  mentioned  in  the  notice  had  expired 
an  action  was  brought.  The  next  step  was,  putting  all  parol  evidence  entirely  out- 
of  the  question,  that,  on  the  3d  February  1849,  the  company,  through  their  agent 
Mr.  Carter,  wrote  to  the  Plaintiff'  or  his  solicitors  the  letter  to  which  I  have  already 
alluded.  It  appears  to  me  that  that  letter  was  a  distinct  contract  in  writing  that 
they  would  purchase  for  £1.500  the  Plaintift"s  reversionary  interest  in  the  pieces  of 
land  in  question  ;  and,  recollecting  that  at  this  time  the  company  had  settled  with 
the  tenants,  it  was  wholly  immaterial  to  them  what  the  rent  was.  It  was  not  a  rent- 
charge  they  were  purchasing ;  all  they  wanted  was  possession  of  the  land,  and  to 
obtain  this  they  had  to  get  in  the  interest  of  lessor  and  lessee.  It  is  thus  perfectly 
clear  that  what  they  became  bound  to  do  was  to  pay  the  £1.500,  and  to  get  a  convey- 
ance from  the  Plaintiff  of  the  reversion  of  the  land.  Under  the.se  circumstances  the 
abstract  of  title  is  delivered,  and  it  is  proposed,  very  reasonably,  by  the  Plaintiff,  in 
order  to  .save  the  necessity  of  going  before  a  jury  or  a  justice,  that  the  rent  shall  be 
apportioned.  In  answer  to  this,  the  company  make  a  claim  to  the  whole  of  the  rent. 
In  no  view  of  the  case,  however,  can  they  possibly  be  entitled  to  any  rent.  These 
companies  can  only  purchase  that  which  the  Railway  Acts  authorize  them  to  purchase, 
namely,  that  which  is  necessary  for  the  construction  of  the  railway :  the  Defendants, 
therefore,  could  never  have  imagined  that  they  were  entering  into  a  contract  for  the 
purchase  of  a  ground-rent,  which  is  only  a  matter  of  speculation.  It  thus  appears  to- 
me, even  independently  of  the  distinct  notice  that  there  was  of  what  it  was  in  respect 
of  which  the  whole  rent  of  £32,  13s.  was  payable,  that  all  that  the  company  are  [668J 
entitled  to  is  the  Plaintiffs  reversionary  interest  in  the  land,  the  possession  of  which 
they  acquired  under  the  tenants.  This  is  what  the  decree  appealed  from  has  given 
them,  with  the  proviso  of  the  Plaintiff  being  able  to  make  a  good  title.  This  proviso^ 
ought  to  be,  if  he  can  make  a  good  title  subject  to  the  lease  :  it  may  not,  however, 
be  necessary  to  add  that,  if  it  is  perfectly  understood  by  the  parties  that  no  objection 
is  to  be  taken  to  the  Plaintiif's  title  on  the  ground  "of  his  not  being  able  to  give 
possession. — Appeal  dismisse.d  with  costs. 
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[668]     CoOKSON  V.  Bingham.     Before  the  Lord  Chancellor  Lord  Cranworth  and  the 

Lords  Justices.     Nov.  16,  1853. 

A  testator,  by  his  will,  gave  "my  landed  estates  in  W.,  of  whatever  description,  with 
their  appurtenances,  and  all  allotments  of  common  now  inclosed  or  hereafter  to  be 
granted  to  my  daughters  J.,  M.  and  S.,  to  be  jointly  and  equally  enjoyed  or 
divided  in  the  case  of  the  marriage  of  any  of  them ;  and  they  or  the  survivor, 
in  case  of  death,  are  by  this  my  will  fullj'  authorized  to  dispose  of  the  same 
by  will  or  assignment,  as  they  shall  think  proper,  giving  preference  to  those  of 
my  name  and  relations,  according  to  behaviour ; "  and  he  gave  them  also  all  his 
personal  property,  "  to  be  by  them  equally  divided  and  shared  among  them,"  and 
he  recommended  them  to  live  together.  The  three  daughters  died  unmarried.  M. 
and  J.  survived  S.  and  executed  wills  respectively  devising  all  their  real  estate  to 
each  other  for  life,  but  with  diflferent  remainders  over.  J.  survived  M.  After  the 
death  of  J.,  the  Plaintiffs  claimed  a  moiety  of  the  real  estates  under  the  will  of 
M.  The  Defendant  claimed  the  entirety  under  the  will  of  J.  Held,  that, 
though  the  power  of  disposition  by  deed  might  have  been  exercised  by  J.,  M.  and 
S.,  or  by  J.  and  M.,  in  their  lifetime,  yet  that  J.,  as  the  survivor,  had  alone  the 
power  of  disposing  of  the  estates  by  will,  and  that  the  Defendant,  as  her  deviseej 
was  entitled  to  the  entirety. 

Semble,  that  the  will  of  the  testator  created  a  joint  tenancy  in  fee. 

William  Bownas  by  his  will,  bearing  date  the  2d  August  1821,  gave  and  devised 
"  my  landed  estates  in  the  county  of  Westmoreland,  of  whatever  description,  with 
their  appurtenances,  and  all  allotments  of  common,  now  inclosed,  or  hereafter  to  be 
granted  and  inclosed,  to  my  dear  daughters  Jane,  Mary  Ann,  and  Sarah,  to  be  jointly 
and  equally  enjoyed  or  [669]  divided  in  the  case  of  the  marriage  of  any  of  them  ;  and 
they  or  the  survivor,  in  case  of  death,  are  by  this  my  will  fully  authorized  to  dispose 
of  the  same  by  will  or  assignment,  as  they  shall  think  proper,  giving  preference  to 
those  of  my  name  and  relations  according  to  behaviour.  I  also  give  and  bequeath 
to  my  three  daughters  above  mentioned,  all  my  personal  estate  in  money,  funds,  debts, 
or  otherwise,  to  be  by  them  equally  divided  and  .shared  among  them  first  subject  to 
the  legacies  and  exjienses  mentioned  in  this  my  last  will ;  also  all  plate,  jewels,  and 
furniture,  in  all  my  houses  at  the  time  of  my  decease,  to  be  shared  like  my  personal 
estate  (except  such  as  are  particularly  given  in  my  list  of  legacies  on  the  other  side 
of  this  sheet) ;  also  to  my  said  three  daughters  all  my  books,  pictures,  and  prints, 
music,  and  musical  instruments.  Also  the  house  in  Allsop's  Buildings,  the  lease  of 
which  I  purchased  lately  of  Colonel  O'Hara  ;  also  the  mortgage  on  the  Diamond  Estate, 
in  the  Island  of  Grenada,  for  £4000  granted  by  Colonel  Harwood.  And  I  also  by  this 
my  last  will  and  testament  appoint  my  three  daughters  above  mentioned  Jane,  Mary 
Ann,  and  Sarah,  my  executors  to  this  my  will,  and  also  residuary  legatees,  to 
give  mourning  according  to  their  discretion,  all  of  them  being  of  mature  age  to 
act ;  and  I  scarcely  need  to  recommend  them  to  remain  together  as  long  as  they  can, 
and  to  love  and  respect  each  other  according  to  the  principles  in  which  they  have 
been  inculcated  (sic),  keeping  in  mind  if  I  had  been  less  liberal  in  their  education, 
I  should  have  left  more  property  behind  me." 

W.  Bownas  died  in  January  1823,  leaving  his  three  daughters  his  co-heiresses 
him  surviving.  Upon  his  death  his  three  daughters  proved  his  will  and  entered  into 
possession  of  his  freehold,  copyhold,  and  leasehold  estates,  and  continued  in  such 
possession  until  the  death  [670]  of  Sarah,  during  which  period  the  rents  of  the  estates 
were  by  their  direction  paid  to  their  joint  account,  with  Messrs.  Drummond  their 
bankers. 

In  1828  Sarah  died,  and  by  an  unattested  instrument  without  date,  she  purported 
to  devise  and  bequeath  to  her  sisters  Jane  and  Mary  Ann  her  share  of  all  the  real 
and  personal  estates  devised  and  bequeathed  by  W.  Bownas.  The  surviving  sisters, 
Jane  and  Mary  Ann,  proved  her  will,  and  took  possession  of  the  whole  of  the  freehold, 
copyhold,  and  leasehold  estates,  devised  by  the  will  of  W.  Bownas,  and  continued  in 
such  possession  up  to  the  death  of  Mary  Ann,  during  which  period  the  rents  were 
paid  into  their  joint  account  with  Messrs.  Drummond. 
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On  the  17th  March  1851,  Mary  Ann  Bownas,  and  Jane  Bownas,  each  executed 
a  will,  whereby  after  directing  the  payment  of  certain  legacies,  they  respectively 
devised  and  bequeathed  the  whole  of  their  real  and  personal  estate  upon  trust  for 
each  other  for  their  respective  lives.  By  the  will  of  Mary  Ann  the  Plaintiffs  were 
to  take  her  real  and  personal  estate  in  remainder  after  the  death  of  Jane  ;  and  by 
the  will  of  Jane  the  Defendant,  P.  Bingham,  took  a  vested  interest  in  her  real  and 
personal  estate  in  remainder  after  the  death  of  Mary  Ann  Bownas. 

Mary  Ann  Bownas  died  in  November  1851,  without  ever  having  been  married, 
leaving  Jane  Bownas  her  heiress  at  law.  On  her  death  Jane  Bownas  entered  into 
possession  of  the  whole  of  the  freehold,  copyhold,  and  leasehold  estates  which  were 
devised  and  bequeathed  by  AV.  Bownas,  and  continued  in  such  enjoyment  until  her 
death,  in  June  1852,  whereupon  the  Defendant,  P.  Bingham,  as  her  devisee,  entered 
into  possession  of  [671]  the  whole  of  such  freehold,  copyhold,  and  leasehold  estates. 

The  Plaintiffs,  by  their  bill,  submitted  that,  according  to  the  true  construction  of 
the  will  of  W.  Bownas,  his  three  daughters,  Jane,  Mary  Ann,  and  Sarah,  became 
entitled  to  his  freehold,  copyhold,  and  leasehold  estates,  as  joint-tenants  for  life,  with 
a  power  of  partition  in  case  of  marriage,  and  with  a  general  power  of  appointment ; 
and  that,  in  the  events  which  had  happened,  one  moiety  of  the  said  estates  was  well 
devised  b3'  the  will  of  Mary  Ann  Bownas. 

,  When  the  cause  came  on  to  be  heard  before  the  Master  of  the  EolLs,  His  Honour 
was  of  opinion  that,  according  to  the  true  construction  of  the  will  of  W.  Bownas,  his 
three  daughters,  Jane,  Mary  Ann,  and  Sarah,  took  the  estates  thereb}'  devised  as 
joint-tenants  in  fee,  and  that  the  same,  having  survived  to  Jane,  passed  under  her 
will  to  the  Defendant,  P.  Bingham. 

The  Plaintiffs  now  appealed  to  the  Lord  Chancellor. 

Mr.  R.  Palmer,  Mr.  John  Rudall,  and  Mr.  Hetherington,  in  support  of  the  appeal. 
It  is  quite  clear  that,  with  respect  to  the  personal  estate,  the  daughters  took  as 
tenants  in  common  ;  and  if  it  was  doubtful  whether  they  took  the  real  estates  as 
joint^tenants  or  as  tenants  in  common,  the  presumption  is,  that  the  testator  intended 
his  daughters  to  take  similar  interests  in  his  realty  and  personalty.  The  power 
being  to  be  exercised  bj^  the  daughters,  and  they  or  the  survivor  being  authorized  to 
dispose  of  the  estates  by  will  or  assignment,  it  follows  that  they  took  as  tenants  in 
common,  and  that  the  word  "they"  must  be  read  distributively,  and  as  giving  a 
power  to  each;  the  words  [672]  "or  the  survivor"  would  be  quite  irreconcileable 
with  any  other  hypothesis;  the  words  "in  case  of  death,"  must  be  referred  to  the 
death  of  the  testator.  Doe  v.  Prigg  (8  B.  &  C.  231),  otherwise  these  latter  words  must 
be  rejected  as  senseless.  The  words  "  or  divided  "  are  important  also  to  shew  that 
a  tenancy  in  common  was  contemplated  by  the  testator;  and  the  words  "as  they 
shall  think  proper  "do  not  create  a  trust,  Meredith  v.  Heneage  {I  Sim.  542);  but  if 
they  do,  the  inference  is  that  the  donees  of  the  power  only  took  life  estates ;  and 
this  presumption  is  also  strengthened  by  the  fact  that  the  testator  has,  after  the  gift 
of  his  landed  estates,  given  the  allotments  of  common,  which,  if  he  had  given  the  fee- 
simple,  would  have  been  included.  For  the  purpo.se  of  our  argument,  however,  it  is 
immaterial  whether  they  took  for  life  or  in  fee.  We  submit  that,  in  cases  where  it 
IS  doubtful  whether  donees  are  to  take  as  joint-tenants,  or  as  tenants  in  common, 
this  Court  always  favours  that  construction  which  confers  a  tenancy  in  common 
rather  than  a  joint  tenancy,  and  particularly  where  the  ambiguity  arises  under  a 
testamentary  instrument ;  but  where,  as  in  this  case,  the  will  contains  expressions 
importing  division  or  even  words  simply  denoting  equality,  the  uniform  current  of 
the  later  authorities  is  in  favour  of  construing  the  devise  or  bequest  as  a  tenancy  in 
common:  thus,  where  the  devise  was  to  several  persons  "equally,"  Lewin  v.  Dodd 
(Cro.  Eliz.  44.3;  sub  nomine,  Lewin  v.  Cox),  or  "  equally  amongst  them,"  Warner  v. 
Hone  (Prec.  in  Chan.  491),  or  where  profits  of  land  were  to  be  distributed  "in  joint 
and  equal  proportions,"  Ettricke  v.  Ettricke  (Ambl.  656),  or  in  case  of  a  money  legacy 
to  two  "jointly  and  equally  between  them,"  Perkins  v.  Bai/nfon  (1  B.  C.  C.'ll8),  or 
"  equally  to  be  [673]  divided  between  them,"  Haivs  v.  Haivs  (3  Atk.  524) ;  in  all  such 
cases  the  construction  has  been  that  a  tenancy  in  common  was  indicated.  In  the 
present  case,  the  word  "equally"  coming  last,  affords  an  additional  argument  for  a 
tenancy  in  common  (1  Watk.  Com.  151). 

The  Lord  Chancellor  observed  that  the  present  was  a  legal  question,  and  that 
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his  decision  would  not  prevent  the  parties  bringing  ejectment ;  that  the  case  could 
only  be  heard  by  him  on  the  parties  consenting  to  be  bound  by  the  declaration  of  the 
Court. 

[And  on  this  understanding  the  argument  was  proceeded  with.] 

The  Solicitor-General  [Bethell],  Mr.  Koupell,  and  Mr.  Grove,  in  support  of 
the  decision  of  the  Master  of  the  Rolls.  The  construction  which  has  been  put  upon 
the  devise  as  conferring  a  joint-tenancy  in  fee,  while  it  is  more  consistent  with  the 
testator's  meaning,  only  involves  the  necessity  of  rejecting  what  is  surplusage ; 
Expressio  eorum  quaj  tacite  insunt  nihil  operatur ;  the  addition,  therefore,  of  "  the 
allotments  of  common,"  cannot  derogate  from  the  previous  gift  of  the  fee-simple  of 
the  landed  estates.  Wherever  the  word  "jointly"  is  used,  it  is  impossible  to  hold 
that  the  testator  means  a  tenancy  in  common ;  and  the  addition  of  the  word 
"  equally  "  does  not  detract  from,  and  is  not  at  variance  with,  such  a  construction. 
The  word  "  they  "  cannot  be  read  distributively  without  rejecting  the  words  "  or  the 
survivor  of  them  in  case  of  death,"  as  senseless ;  and  the  death  there  predicted  is 
clearly  not  the  death  of  the  testator.  Undoubtedly  the  most  natural  construction  is, 
that  the  testator  intended  to  confer  a  power  [674]  which  might  be  exercised, by  deed 
by  all  three  collectively,  and  then  by  two ;  but,  that  the  survivor  alone  should  have 
a  power  to  dispose  of  the  estates  by  will. 

Mr.  R.  Palmer,  in  reply. 

The  Lord  Chancellor.  I  do  not  know  of  any  more  unsatisfactory  duty  for  a 
Judge  than  that  of  being  called  upon  to  put  a  construction  on  an  instrument  with 
respect  to  which,  it  may  be  presumed,  the  framer  of  the  instrument  had  himself  no 
very  definite  notion.  It  is  a  duty,  however,  of  necessity,  imposed  on  the  Judges  of 
this  Court,  who,  as  Lord  Mansfield  has  observed,  must  sometimes  feel  that  they  are 
the  only  authorized  interpreters  of  nonsense. 

From  the  best  attention  I  can  give  to  this  case,  it  appears  to  me  that  the  construc- 
tion put  upon  it  by  the  Master  of  the  Rolls  is  in  all  probability  the  right  one.  When 
I  say  in  all  probability  the  right  one,  I  am  not  at  all  clear  whether  the  three 
daughters  took  joint-interests  in  the  fee,  or  for  life,  with  a  power  of  disposition  only 
in  the  survivor ;  but  I  am  .satisfied  that,  putting  marriage  out  of  the  question,  the 
testator  meant  that  no  one  of  his  three  daughters,  except  the  survivor,  should  have  a 
power  of  disposition  of  the  property  by  will.  In  the  first  place,  he  begins,  "My 
landed  estates  in  the  county  of  Westmoreland,  of  whatever  description."  ISTow  that, 
I  think,  primd  facie,  means  the  fee-simple  of  these  estates.  It  occurred  in  the  course  of 
the  discussion  that  a  little  doubt  was  thrown  upon  this  construction  by  the  following 
words,  "  with  their  appurtenances  and  all  allotments  of  common  " — as  if  the  testator 
did  not  consider  that  as  part  of  his  landed  estates.  This  observation  is,  perhaps,  a 
mere  refine-[675]-ment  upon  the  testator's  language.  Practically,  in  a  will  of  this 
sort  no  satisfactory  argument  can  be  derived  from  the  fact,  that  tautologous  or 
superfluous  words  are  used  with  a  view  of  including  that  which  the  law  would  have 
included.  I  see  nothing,  however,  in  this  will  leading  to  the  conclusion  that  the 
words  "  my  landed  estates,"  mean  anything  less  than  the  fee-simple  of  those  estates. 
How  then  are  they  to  be  enjoyed'?     [His  Lordship  here  read  the  devise.] 

As  to  the  clause  directing  his  daughters  to  give  "preference  to  those  of  my 
name,"  &c.,  it  is  plain  that  that  clause  is  merely  directory  or  precatory,  and  not 
meant  to  impose  any  positive  trust.  The  estates  being  devised  by  the  testator  to  his 
three  daughters  to  be  jointly  and  equally  enjoyed,  coupled  with  the  recommendation 
to  respect  each  other,  and  to  live  together,  clearly  shews  that  he  meant  those  estates 
to  be  a  common  fund  for  the  maintenance  of  the  three  so  long  as  they  lived  and  con- 
tinued unmarried.  That  being  so,  the  question  is,  whether  the  testator  contemplated 
that  each  of  the  three  should  have  the  power  of  disposing  by  will  of  an  interest  to 
take  effect  after  the  death  of  the  survivor,  or  did  he  mean  that  the  survivor  only 
should  have  the  power  of  disposing  by  will.  In  my  opinion,  the  latter  was  what  he 
contemplated,  and  in  truth  the  expres.sion  "  they  or  the  survivor  in  case  of  death  are 
by  this  my  will  fully  authorized  to  dispose  of  the  same,"  would  be  inapplicable  to  the 
case  of  a  power  to  dispose  of  a  reverssionary  interest  expectant  after  the  expiration 
of  one  or  two  previous  life  interests  ;  nor  can  I  think  that  the  testator  contemplated 
anything  so  refined  as  that.  The  authority  "to  dispose  of  the  same  by  will  or 
assignment,"  &c.,  must,  I  think,  be  interpreted  as  the  Solicitor-General  suggests,  that 
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the  testator  meant  by  the  word  assignment  to  give  an  absolute  power  of  disposition, 
to  be  exercised  by  deed  Ijy  the  three,  [676]  or  the  two  surviving,  but  that  the  power 
by  will  was  limited  only  to  the  survivor. 

It  was  argued  that  a  tenancy  in  common  must  have  been  intended,  because,  in 
the  event  of  the  marriage  of  one  or  more  of  his  daughters,  the  testator  has  directed 
that  the  property  should  be  "  divided  ;  "  but  whether  he  meant  it  was  to  be  divided 
in  the  sense  of  its  becoming  an  interest  in  common,  as  contra-distinguished  from  a 
joint-tenancy  with  the  possibility  of  there  being  a  partition  quoad  a  share  taken  out 
on  marriage",  it  is  not  necessary  to  speculate  upon,  because  in  point  of  fact  there  was 
no  marriage.  . 

Upon  the  whole  I  am  inclined  to  think  that  the  Master  of  the  Rolls  is  right  in 
saying  that  the  three  daughters  took  a  joint  interest  in  fee.  If  they  did  not  take  a 
joint  interest  in  fee,  then  there  was  no  power  of  disposition  of  the  fee  by  will, 
except  in  the  survivor,  so  that  substantially  the  declaration  of  the  Master  of  the 
KoUs  is  correct :  therefore  I  think  the  appeal  must  be  dismissed,  and  if  the  house  in 
Allsop's  Terrace  (1)  be  insufficient  to  pay  the  costs  of  the  appeal,  the  Appellants 
must  make  good  the  deficiency. 

The  Lords  Justices  concurred. 

(1)  It  was  arranged  between  the  parties  that  the  house  in  Allsop's  Buildings 
should  be  sold  for  the  purpose  of  defraying  the  costs  of  the  suit. 

[677]     EiDGWAY  V.  Wharton.     Before  the  Lord  Chancellor  Lord  Cranworth. 
Dec.  20,  21,  22,  1853;  Jan.  11,  1854. 

[See  S.  C.  in  House  of  Lords,  6  H.  L.  C.  238,  and  cases  cited  in  note  thereto, 

10  E.  R.  1287.] 

Where  a  Defendant  admits  an  agreement,  if  he  means  to  rely  on  the  fact  of  its  not 
l)eing  in  writing  and  signed,  and  so  being  invalid  by  reason  of  the  Statute  of 
Frauds,  he  must  say  so ;  otherwise  he  must  be  taken  to  mean  that  the  admitted 
agreement  was  a  written  agreement  good  under  the  statute,  or  else  that,  on  some 
other  ground,  it  is  binding  on  him.  But  where  he  denies  or  does  not  admit  an 
agreement,  he  need  not  plead  the  Statute  of  Frauds  ;  the  burden  of  proof  is 
altogether  on  the  Plaintiff,  who  must  then  produce  a  valid  agreement  capable  of 
being  enforced. 

Specific  performance  of  an  agreement  to  lease  refused,  when  the  alleged  contract  was 
founded  upon  expressions,  in  a  letter  written  by  the  Defendant's  agent  to  the 
intended  lessee,  to  the  effect  that  instructions  had  been  given  for  the  preparation 
of  the  lease  in  conformity  with  terms  arranged,  no  agreement  having  been  actually 
signed. 

The  owner  of  an  estate,  in  answer  to  an  inquiry  from  an  intending  lessee,  said,  "  A. 
B.  manages  all  my  affairs,  and  you  are  to  treat  with  him."  This  does  not  imply 
that  A.  B.  had  authority  to  enter  into  a  binding  agreement.     Semble. 

This  was  an  appeal  by  the  Defendant  Henry  Lawes  Wharton  from  a  decree  of 
the  Vice-Chancellor  Stuart,  made  on  the  19th  Julj'  1853,  declaring  that  the  Plaintiff, 
Mark  William  Ridgway,  was  entitled  to  the  specific  performance  of  an  agreement  to 
grant  a  lease  of  a  public-house  called  the  Greyhound  at  Sydenham.  The  case  made 
by  the  bill,  which  was  filed  on  the  5th  December  1852,  was  that  the  Plaintiff  being 
in  1849  the  occupying  tenant  of  the  public-house  under  Messrs.  Meux  &  Co.,  which 
lease  expired  in  June  1852,  was  desirous  of  obtaining  from  the  Defendant,  who  was 
the  owner  of  the  fee,  a  lease  to  take  effect  from  the  time  of  the  expiration  of  Messrs. 
Meux's  lease,  and  that  having  applied  to  the  Defendant  for  that  purpose,  was 
informed  by  him  that  Mr.  Crawter  managed  his  busines.s,  and  he  would  send  him  to 
look  over  the  premises,  and  whatever  Mr.  Crawter  arranged  he  should  be  satisfied 
with.  The  bill  stated  that  the  Defendant  had  instructed  Mr.  Crawter  as  to  the 
letting  of  the  premises,  and,  in  June  1849,  wrote  to  the  Plaintiff  the  following 
letter  : — "  Mr.  Wharton  has  this  day  seen  the  surveyor  Mr.  Crawter,  and  sends  Mr. 
Ridgway  this  note  to  inform  [678]  him  that  Mr.  Crawter  has  promised  to  go  over 
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to  Sydenham  on  Saturday  next,  at  about  twelve  o'clock,  for  the  purpose  of  looking 
at  the  Greyhound,  and  receiving  any  communications  which  Mr.  Ridgway  may  be 
disposed  to  make  to  him."  The  bill  then  stated  that  Mr.  Crawter  inspected  and 
reported  to  the  Defendant  on  the  state  of  the  premises,  and  was  aftei'wards  requested 
by  the  Defendant  to  arrange  with  the  Plaintiff'  the  terms  of  the  lease,  and  that  in 
pursuance  of  a  request  made  by  Mr.  Crawter,  the  Plaintiff'  went  to  Carshaltoii  on 
the  26th  June  1849,  when  Mr.  Crawter  agreed  on  behalf  of  the  Defendant  to  grant 
the  Plaintiff'  a  lease  of  the  premises  for  21  years,  on  the  terms  of  the  Plaintiff  laying 
out  £600  on  the  property.  The  bill  alleged  that  this  agreement  was  identical  with 
certain  terms  recommended  by  Mr.  Crawter  to  the  Defendant  in  his  report  on  the 
7th  June  1849,  e-xcept  that  that  report  excluded  a  small  triangular  piece  of  ground 
which  the  Plaintiff"  prevailed  upon  Mr.  Crawter  to  include. 

The  bill  stated  that  the  Plaintiff",  not  having  signed  any  writing,  accepting  the 
terms,  Mr.  Crawter  wrote  and  sent  to  the  Plaintiff"  the  following  letter: — "No.  7, 
Southampton  Buildings,  Chancery  Lane,  2d  July  1849. — Sir, — Please  to  recollect 
you  have  not  written  to  me  with  respect  to  the  terms  for  the  agreement  as  arranged 
when  we  met  on  Tuesday  last  at  Carshalton.  I  cannot  do  anything  till  you  write. 
— Yours  obediently,  Henry  Crawter,  Jun. — Mr.  Kidgway."  The  bill  stated  that  in 
answer  to  such  last-mentioned  letter,  the  Plaintiff  wrote  and  sent  to  Mr.  Crawter  the 
following  letter: — "Sydenham,  July  3d  1849. — Sir, — I  beg  to  apologize  for  not 
writing  to  you  before  this,  but  it  has  been  a  subject  of  great  consideration  on  my 
part,  the  shortness  of  the  lease,  the  proposed  outlay,  and  having  worked  ver}'  hard 
for  the  last  fourteen  years  with  so  little  profit  or  advan-[679]-tage,  I  certainly  should 
feel  very  much  obliged  to  you  if  you  would  allow  me  a  longer  term  of  lease ;  if  not, 
I  must  submit  to  your  terms,  and  will  thank  you  to  draw  up  the  agreement  at  once 
as  you  proposed. — Yours  obediently,  Mark  W.  Ridgway." 

The  bill  then  stated  that  Mr.  Crawter  did,  with  the  approbation  of  the  Defendant, 
in  July  1849,  give  to  Mr.  Gregson,  the  solicitor  of  the  Defendant,  instructions  in 
writing  setting  forth  the  terms  of  the  lease  as  above  agreed  to,  with  a  view  to  a  more 
formal  agreement  being  prepared ;  that  on  the  27th  August  1849,  the  Plaintiff'  not 
having  received  any  agreement  or  draft,  wrote  and  sent  to  Mr.  Crawter  the  following 
letter : — "  I  have  been  expecting  to  receive  from  you  the  copy  of  the  agreement. 
"Will  you  be  kind  enough  to  send  it  to  me  at  your  earliest  convenience  1 "  That,  in 
reply  to  which  last-mentioned  letter,  Mr.  Crawter  wrote  and  sent  to  the  Plaintiff  the 
following  letter: — "No.  7,  Southampton  Buildings,  Chancery  Lane,  September  20th, 
1849. — Sir, — Mr.  "Wharton's  solicitor  had  instructions  from  me  long  since  to  prepare 
the  agreement,  and  I  fully  expected  he  had  done  so ;  but  my  absence  from  town  has 
prevented  my  seeing  him,  but  will  do  so  in  a  day  or  two.  Mr.  Taylor  has  been 
trying  to  learn  from  Mr.  Wharton,  the  terms  arranged  with  you,  but  which  neither  he 
•or  Messrs.  Meux  can  have  anything  to  do  with,  and  he  seems  to  intimate  that  Messrs. 
Meux  should  have  had  the  refu.sal  of  the  premises,  but  I  can  remind  Mr.  Ta3'lor  that 
they  had  the  offer  of  them  and  he  on  their  behalf  declined.  It  strikes  me  the  less 
•communication  you  have  with  Mr.  T.  the  better. — Yours  obediently,  Henry  Crawter, 
Jun. — Mr.  Ridgway." 

No  agreement  having  been  prepared,  the  bill  alleged  that  the  Plaintiff'  called  five 
or  six  times  upon  Mr.  Crawter  between  September  1849,  and  April  1852,  for  the 
pur-[680]-pose  of  obtaining  the  agreement,  on  which  occasions  he  repeatedly  assured 
the  Plaintiff  that  he  need  be  under  no  apprehension  about  the  lease. 

The  bill  then  stated  that  on  26th  April  18.52,  the  Plaintiff  wrote  to  Mr.  Crawter  : 
— "  Sir, — I  have  the  honour  to  apply  to  you  for  the  agreement  regarding  this  house, 
which  you  were  good  enough  to  say  should  be  forwarded  to  me.  I  trust  you  will  not 
think  me  troublesome,  but  I  am  anxious  on  the  subject,  as  the  time  is  drawing  nigh. — 
I  remain,  your  obedient  servant,  M.  AV.  Ridgway."  That  Mr.  Crawter,  in  answer  to 
the  last-mentioned  letter,  wrote  and  sent  to  the  Plaintiff  the  following  letter : — 
■"No.  7,  Southampton  Buildings,  Chancery  Lane,  April  30th,  18.52. — Greyhound  and 
premises. — Sir, — I  find  it  is  as  far  back  as  1849  that  I  reported  to  the  Rev.  Mr. 
Wharton,  since  which  changes  have  taken  place,  and  he  has  now  requested  me  to 
view  the  premises,  for  the  purpose  of  arranging  the  future  letting,  which  I  hope  to 
<lo  one  day  next  week,  and  will  then  see  you. — I  remain,  yours  obediently,  Henry 
■Crawter,  Jun. — Mr.  Ridgway." 
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The  bill  then  stated  that  on  the  12th  May  1852,  Mr.  Crawter  went  to  inspect  the 
premises,  and  informed  the  Plaintiff  that  he  might  have  a  lease  of  the  premises  for 
21  years,  at  £100  a  year,  but  that  one  of  the  fields  must  be  exempted  from  the  lease  ; 
and  that  on  the  15th  May  1852,  Mr.  Crawter  wrote  to  the  Plaintiff  the  following 
letter:— "Sir,— I  do  not  think  I  can  add  or  alter  what  passed  on  Thursday  between 
us,  but  as  time  draws  nigh  to  the  end  of  Messrs.  Meux's  lease,  something  must  be 
decided  forthwith,  and  unless  you  agree,  we  must  advertise  the  place,  having  given 
you  the  tenant  in  possession  the  usual  opportunity  of  re-hiring  the  premises,  and  at 
a  less  rent  than  the  market  value  for  a  licensed  house,  with  the  advantage  of  grounds, 
buildings,  &c.  Please  not  to  defer  deciding  one  way  or  the  other  at  the  [681] 
beginning  of  next  week.— Yours,  Ac,  Henry  Crawter,  Jun.— Mr.  Kidgway.  I'.>S. 
Do  you  know  Farquhar's,  No.  in  Moorgate  Street?     I  am  told  by  judges  the 

terms  offered  to  you  are  moderate." 

The  bill  then  set  forth  a  long  letter  written  on  the  18th  May  1852,  by  the 
Plaintiff  to  Mr.  Crawter,  which  concluded  thus  :  "  I  venture  to  hope  therefore,  upon 
consideration  of  the  above  facts,  you  will  be  able  to  advise  Mr.  Wharton  to  grant 
me  the  lease  upon  the  terms  of  the  agreement  made  in  1849,  but  if  it  is  preferred,  I 
will  adhere  to  the  offer  I  verbally  made  when  I  last  saw  you,  viz.,  to  pay  £80  rent, 
but  in  that  case  I  am  not  to  expend  more  money  in  improvements,  &c.,  than  I  think 
needful.  If  this  offer  is  not  accepted  it  must  not  be  considered  to  interfere  with  my 
right  to  have  the  agreement  of  1849  carried  out  in  the  case  of  our  not  being  able  to 
agree  upon  other  terms. — I  am,  sir,  your  obedient  servant,  M.  W.  Kidgway."  In 
reply  to  the  last-mentioned  letter,  Mr.  Crawter,  on  22d  May  1852,  wrote  to  the 
Plaintiff  the  following  letter: — "Sir, — In  reply  to  your  letter  of  the  18th  inst.,  I 
beg  to  inform  you  I  have  to-day  seen  the  Rev.  Mr.  Wharton  on  it,  and  he  desires  me 
to  say  that  he  considers  there  is  nothing  decided  as  to  the  terms  of  letting  you  the 
premises  from  Midsummer  next ;  and  he  concluded  long  since,  not  hearing  anything 
upon  the  subject,  that  the  transaction  in  1849  had  all  blown  over  and  was  at  an  end. 
Property  at  Sydenham  has  much  improved  since  1849,  and  other  changes  have  taken 
place,  amongst  them  the  water  supply,  and  the  removal  about  to  take  place  of  the 
Crystal  Palace,  &c.  I  am  now  instructed  to  give  publicity  to  the  letting,  in  order 
that  Mr.  Wharton  may  obtain  the  fair  market  value  of  this  property,  which  is  all  he 
requires,  and  all  that  has  previously  transpired  [682]  goes  for  nothing. — I  remain,, 
yours  obediently,  Henry  Crawter,  Jun." 

The  bill  alleged  that  the  Defendant  had  informed  Mr.  Taylor,  the  agent  of 
Messrs.  Meux,  of  the  agreement  with  the  Plaintiff  in  September  1849,  and  after 
stating  that  the  Defendant  had  brought  an  action  of  ejectment  to  recover  possession 
of  the  premises,  prayed  an  injunction  to  restrain  such  action  and  specific  perform- 
ance of  the  agreement  entered  into  by  or  in  the  name  of  the  Defendant. 

The  Defendant,  by  his  answer,  denied  that  Mr.  Crawter  was  his  agent  to  let  the 
premises,  but  alleged  that  he  was  merely  employed  to  survey  the  Defendant's 
property  at  Sydenham,  and  to  receive  communications  from  the  Plaintiff.  The 
Defendant  stated  his  belief  that  no  note  or  memorandum  in  writing  was  ever  made 
by  Mr.  Crawter  of  any  lease  to  be  granted  by  the  Defendant  to  the  Plaintiff,  but  did 
not  in  his  answer  set  up  the  Statute  of  Frauds.  With  reference  to  Mr.  Crawter's 
instructions  to  Mr.  Gregson  to  prepare  a  lease,  the  Defendant  stated  that  the  extent, 
to  which  the  instructions  referred  to  in  the  letter  of  20th  September  1849  went,  was 
that  Mr.  Gregson  should  prepare  a  draft  agreement  for  his  the  Defendant's  own 
private  consideration. 

The  following  is  a  copy  of  the  instructions  left  by  Mr.  Crawter  with  Mr. 
Gregson: — "Memorandum  of  terms  for  an  agreement  for  a  lease  to  be  granted  by 
the  Rev.  Mr.  Wharton  to  Mr.  Mark  W.  Ridgway."  "Premises  situate  at  Sydenham, 
in  the  parish  of  Lewisham,  Kent.  Nos.  on  plan  on  deed  of  partition.  20,  Grey- 
hound Inn,  bowling  green,  garden,  stabling  and  meadow,  3a.  Ir.  lip.  No.  32, 
triangular  piece  of  arable,  formerly  meadow,  3r.  12p.  An  agreement  for  a  21  years' 
lease  to  commence  at  the  expiration  of  Messrs.  Meux  &  Co.'s  [683]  term.  Mr. 
Ridgway  to  lay  out  not  less  than  £600  in  taking  down  and  rebuilding  part  of  the 
Greyhound  Inn,  viz.,  2  parlours  and  rooms  over,  and  in  sinking  a  well.  The  lease  to 
contain  covenants  to  uphold  and  keep  the  whole  of  the  premises  in  substantial  repair, 
and  so  deliver  up  the  same.     The  rent  £70  clear.     Tenant  to  insure  and  pay  all  taxes. 
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N.B.  Mr.  Ridgway  is  about  to  arrange  with  Messrs.  Meux  it  Co.  for  the  remainder 
of  their  term,  viz.,  3  years  at  Midsummer  1849;  and  therefore  the  outlay  would  be 
immediate  on  the  agreement  being  entered  into,  the  draft  of  which  please  to  send  to 
Messrs.  Crawter,  of  Southampton  Buildings."  The  Defendant  admitted  the  proba- 
bility of  his  having  told  Taylor,  in  October  1849,  that  he  was  not  in  a  situation  to 
entertain  a  proposal  until  the  Plaintiff's  application  was  disposed  of.  He  also 
admitted  having  written  a  letter  to  Mr.  Crawter,  in  1849,  on  the  subject  of  letting 
the  premises,  which  letter,  he  stated  by  his  answer,  "  does  not  now  exist,  the  same 
having  been  afterwards  returned  to  me  by  Mr.  Crawter  for  my  examination,  and  Mr. 
Crawter  never  having  asked  me  for  it  again,  I  destroyed  it  along  with  old  letters 
relating  to  other  matters,  and  I  do  not  particularly  remember  the  contents  of  such 
letter,  but  I  am  certain  that  the  said  letter  contained  nothing  authorizing  Mr. 
Crawter  to  make  any  such  agreement  or  acknowledging  that  any  such  agreement 
had  been  made  as  the  Plaintiff  alleges,  or  any  other  agreement  with  the  Plaintiff  or 
any  other  person  for  a  lease  of  the  premi-ses." 

The  Plaintiff  and  Defendant  were  both  examined,  as  also  Mr.  Crawter  and  Mr. 
Taylor.  Mr.  Crawter  stated  he  had  no  authority  to  grant  a  lease,  but  he  admitted 
that  in  June  1849,  after  having  surveyed  the  premises  and  sent  in  his  report,  that  the 
Defendant  told  him,  "  You  may  see  Mr.  Ridgway  on  the  recommendation  in  your 
[684]  report."  Mr.  Taylor  verified  the  statement  in  the  bill  to  the  effect  that,  being 
desirous  on  behalf  of  Messrs.  Meux  of  obtaining,  he  applied  for,  a  renewal  of  the  lease, 
and  in  answer  to  that  application,  the  Defendant  informed  him  that  the  house  was  irre- 
vocably gone  from  Messrs.  Meux,  and  that  it  had  been  let  to  the  Plaintiff.  Under  these 
circumstances,  and  upon  this  evidence,  the  Vice-Chancellor  having  decreed  specific 
performance  of  the  agreement  as  alleged  in  the  bill,  the  Defendant  now  appealed. 

Mr.  Malins  and  Mr.  W.  D.  Lewis,  for  the  Plaintiff,  in  support  of  the  decree  of 
the  Vice-Chancellor.  The  Defendant  relied  in  the  Court  below  upon  the  Statute  of 
Frauds,  but,  not  having  pleaded  it  in  his  answer,  he  is  precluded  from  setting  it 
up  as  a  defence.  The  agreement,  however,  was  clearly  a  binding  and  authorized 
contract,  there  being  a  determinate  price  and  subject-matter ;  OgUvie  v.  Foljambe  (3 
Mer.  53),  Foivle  v.  Freeman  (9  Ves.  351),  Oiven  v.  Thomas  (3  M.  &  K.  353),  Skinner 
v.  M'Douall  (2  De  G.  &  S.  265).  The  Defendant  is  completely  bound  by  the  fact 
of  his  agent,  Mr.  Crawter,  having  given  instructions  to  the  Defendant's  solicitor  to 
draw  up  the  agreement,  and  the  evidence  of  the  agent,  limiting  the  extent  of  his 
authority,  must  be  received  with  the  most  anxious  jealousy,  Hoioard  v.  Braithwaite 
(1  V.  &  B.  202). 

The  Solicitor-General  [Bethell],  Mr.  Bacon,  and  Mr.  Heming,  for  the 
Defendant,  in  support  of  the  appeal.  The  Vice-Chancellor's  judgment  is  mainly 
founded  on  the  letter  of  the  20th  September  1849,  which  he  held  to  [685]  be  a 
sufficient  compliance  with  the  Statute  of  Frauds  ;  but  that  letter  only  referred  to 
certain  terms  contained  in  another  instrument,  which  the  writer  was  permitted  to 
explain  and  incorporate  with  the  letter,  a  course  of  proceeding  wholly  without 
precedent.  The  Vice-Chancellor  also  admitted,  as  evidence  for  the  Plaintiff,  certain 
instructions  sent  by  the  agent  of  the  Defendant  to  his  own  solicitor  to  prepare  a 
lease  :  but,  in  the  language  of  Sir  W.  Grant,  "  This  amounts  to  no  more  than  a  man- 
date from  a  principal  to  his  agent,  which  can  give  no  right  or  interest  to  a  third 
person  in  the  subject  of  the  mandate.  It  may  be  revoked  at  any  time  before  it  is 
executed,  or  at  least  before  any  engagement  is  entered  into  with  a  third  person  to 
execute  it  for  his  benefit.  And  it  will  be  revoked  by  any  disposition  of  the  property 
inconsistent  with  the  execution  of  it : "  Scott  v.  Porcher  (3  Mer.  652  ;  see  p.  664), 
Foligno  v.  Martin  (22  Law  J.  Chanc.  502).  Assuming,  however,  for  a  moment  that 
the  document  in  question  is  admissible  as  evidence  against  the  Defendant,  yet  it  is 
wholly  immaterial  in  the  present  case  when  the  Defendant  insists  upon  the  benefit 
of  the  Statute  of  Frauds,  Blagden  v.  Bradhear  (12  Ves.  466).  The  case  of  Boydell 
V.  Drurnmond  (11  East,  142)  shews  that  even  if  there  had  been  a  concluded  contract, 
though  wanting  in  the  requisites  prescribed  by  the  Statute  of  Frauds,  that  statute 
would  have  been  an  answer  to  the  Plaintiff's  claim.  In  the  present  instance,  the 
alleged  contract  being  different  from  that  sought  to  be  enforced,  there  can  be  no 
specific  performance:  Thi/nne  v.  Lord  Glenqall  (2  H.  L.  Ca.  131),  JFoollam  v.  Hearne 
<7  Ves.  211b.). 


270  UlDCiWAY    V.    WHARTON  3 DE  G.  M.  &  G.  686. 

Mr.  Malins,  in  replv. 

At  the  conclusion  of  the  argument  the  Lord  Chancel-[686]-lor  said  the  question 
seemed  to  him  to  be  not  whether  there  was  an  agreement  in  writing  within  the 
statute  or  not,  but  whether  there  was  any  agreement  at  all. 

Jan.  11,  1854.  Thk  Lord  Chancellor.  This  case  was  heard  before  me  on  the 
last  day  Ijeforc  the  Court  rose.  It  is  an  appeal  from  a  decree  of  the  Vice-Chancellor 
Stuart,  in  which  the  Vice-Chancellor  has  decreed  specific  performance  of  an  agree- 
ment alleged  to  have  been  entered  into  by  the  Defendant,  to  grant  to  the  Plaintiff  a 
lease  of  a  certain  house  called  the  Greyhound  Public-house  at  Sydenham.  The 
defence  is,  that  there  was  no  agreement.  The  agreement  relied  on  by  the  PlaintifT 
is  an  agreement  said  to  have  been  made  by  a  gentleman  of  the  name  of  Crawter,  a 
surveyor,  as  the  agent  of  the  Defendant,  and  by  his  authority.  The  Defendant  says 
he  never  gave  the  authority  ;  and  that,  if  he  had  done  so,  Mr.  Crawter  never  made  any 
agreement  in  writing,  and  so  he  denies  both  propositions  of  the  Plaintiff,  both  the 
authority  and  the  agreement.  The  Plaintiff",  in  order  to  succeed,  must  establish  both 
points — the  authority  and  the  agreement  made  in  exercise  of  it. 

Both  parties,  the  Plaintiff  and  Defendant,  were  examined  under  the  recent  Act 
of  Parliament  on  the  subject  of  the  authority  given,  or  said  to  have  been  given,  by 
the  Defendant.  The  Defendant  denies  that  he  ever  gave  any  authority  to  Mr. 
Crawter  beyond  an  authority  to  make  a  valuation  of  the  property,  and  to  learn 
from  the  Plaintiff  what  were  the  terms  he  was  ready  to  offer.  Mr.  Crawter  was 
examined  also,  and  he  says  the  only  authority  given  to  him,  in  the  first  instance,  was 
an  authority  to  look  over  the  property  with  a  view  to  letting  it  to  the  Plaintiff.  He 
then  says  that  he  did  accordingly  make  a  survey  of  the  property,  and  that  he  made 
a  [687]  written  report  on  the  subject  to  the  Defendant,  stating,  amongst  other  things, 
the  terms  upon  which  he  would  recommend  the  granting  of  a  lease  to  the  Plaintiff'; 
that  the  Defendant  thereupon  said  to  him  : — "  You  must  see  Ridgway  on  the 
recommendation  in  your  report ; "  and  that  then  a  meeting  was  had  between  him 
and  the  Plaintiff",  at  which  that  took  place  which  the  Plaintiff  contends  amounts  to 
an  agreement  between  him  and  Mr.  Crawter  as  the  agent  of  the  Defendant.  If  what 
took  place  between  the  Defendant  and  Mr.  Crawter  is  to  be  taken  as  correctly  given 
in  this  evidence,  there  clearly  was  no  authority  ;  for  even  if  the  words  used  by  the 
Defendant  amounted  to  an  authority  to  make  a  contract  binding  him,  it  was  clearly 
only  to  make  a  contract  conformable  to  the  report,  but  the  contract  actually  made, 
or  alleged  to  have  been  made,  was  materially  different  from  the  report.  The  alleged 
contract  included  the  triangular  piece  of  land  ;  the  report  excluded  it,  and  only 
contemplated  a  negotiation.  It  stated  that  there  was  no  particular  inducement  to  the 
owner,  or  advantage  that  would  be  ser-\-ed,  by  entering  into  such  an  agreement  upon 
the  terms  proposed,  but  recommended  the  following,  as  the  terms  to  be  offered  to 
Mr.  Ridgway,  namely  : — "An  agreement  for  a  twenty-one  years'  lease."  And  then, 
having  stated  what  the  rent  was  to  be,  and  that  the  triangular  piece  of  ground  was 
to  be  given  up,  it  goes  on — "  on  these  terms  being  proposed,  it  will  probably  lead  to 
a  negotiation  by  which  a  fair  rent  may  be  obtained,  and  some  arrangement  made  to 
permanentlj'  improve  the  premi.ses,  for  which  there  is  ample  room."  If,  therefore, 
the  evidence  of  the  Defendant  and  Crawter  is  to  be  taken  as  true,  there  was  no 
authority. 

But  then  the  Plaintiff  was  also  examined,  and  his  evidence  is,  that  on  applying 
to  the  Defendant,  the  Defendant  told  him  that  Crawter  managed  all  his  [688]  aii"airs 
for  him,  and  that  he  the  Plaintiff"  was  to  treat  with  him  ;  that  Crawter  did  accordingly 
look  over  the  property,  and  afterwards  had  a  meeting  with  him  at  Carshalton,  when 
he  entered  into  an  agreement,  on  behalf  of  the  Defendant,  to  grant  a  lease,  being  the 
agreement  the  Plaintiff  is  now  seeking  to  enforce.  Taking  this  to  be  a  correct 
representation  of  what  really  passed,  the  question  whether  the  Defendant  did  thereby 
authorize  Crawter  to  agree  for  a  lease,  or  rather  whether  the  Plaintiff  is  not  entitled 
to  consider  him  as  having  given  such  authority  depends,  independently  of  what  after- 
wards occurred,  upon  the  construction  to  be  put  upon  the  words  that  "  Mr.  Crawter 
managed  all  his  affairs,  and  that  he  the  Plaintiff  was  to  treat  with  him."  If  this 
were  all,  and  if  upon  this  the  Plaintiff  had  agreed  with  Crawter  for  a  lease,  I  should 
have  felt  great  difficulty  in  saying  that  the  Defendant  had  represented  to  the 
Plaintiff  that  Mr.  Crawter  had  authority  to  enter  into  a  binding  agreement.     The 
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language  is  very  equivocal.  It  might  mean  no  more  than  that  Crawter  was  to 
negotiate,  which  is  the  interpretation  that  the  Defendant  and  Mr.  Crawter  both  put 
on  what  took  place,  and  what  adds  confirmation  to  that  is  the  terms  of  the  report  to 
which  I  have  referred.  But  then  there  is  a  circumstance  likely  to  throw  some  light 
upon  this  part  of  the  case ;  I  allude  to  the  conversation  between  the  Defendant  and 
Taylor.  Taylor,  the  agent  of  Meux  &  Co.,  says,  that  on  applying  to  the  Defendant 
to  grant  a  lease  of  the  house  tp  Meux  &  Co.,  the  Defendant  told  him  it  was 
irrevocably  gone  ;  that  he  had  granted  a  lease  of  it  to  the  Plaintiff.  This  conversa- 
tion, if  correctly  represented,  very  strongly  tends  to  the  conclusion  that  the  Plaintiff 
rightly  interpreted  his  conversation  with  the  Defendant ;  and  that  he  did  rightly 
interpret  it,  is  further  made  probable  by  the  fact  that  in  the  month  of  September 
1849,  three  months  after  the  alleged  contract  with  Crawter,  Crawter  in  his  [689] 
letter  alludes  to  the  circumstance  of  Taylor  having  been  trying  to  get  from  the 
Defendant  the  terms  of  the  agreement  between  him  and  the  Plaintiff.  The  strong 
probability  therefore  is,  that  the  Defendant  had  so  expressed  him.self  to  the  Plaintiff 
as  to  lead  him  to  suppose  he  would  be  bound  by  whatever  Crawter  might  agree  to 
do,  and  that  he  afterwards,  when  he  learned  from  Crawter  what  had  passed  between 
him  and  the  Plaintiff  at  Carshalton,  supposed  himself  then  to  have  been  bound  to 
grant  the  required  lease  to  the  Plaintiff  If,  therefore,  it  were  neces.sary  to  decide 
this  point,  I  should  be  strongly  inclined  to  hold  that  the  Defendant  must  be  taken 
either  to  have  given  to  Crawter  an  authority  to  contract,  or  at  all  events  to  have  so 
conducted  himself  towards  the  Plaintiff  as  to  be  estopped  from  disputing  such 
authority.  But  I  do  not  think  it  necessary  to  decide  this  point ;  for  even  supposing 
it  to  be  clear  that  the  Defendant  did  give  the  authority  to  Crawter,  I  think  it  equally 
clear  that  Crawter  never  entered  into  any  binding  contract  at  all :  by  binding 
contract,  I  mean  a  written  contract  signed  by  himself  as  the  Defendant's  agent. 

It  was  argued  that  the  objection  on  the  Statute  of  Frauds  was  not  open  to  the 
Defendant,  by  reason  of  his  not  having  insisted  on  the  statute  as  a  defence  ;  but  this 
is  a  mistake.  Where  a  Defendant  admits  the  agreement,  if  he  means  to  rely  on  the 
fact  of  its  not  being  in  writing  and  signed,  and  so  being  invalid  by  reason  of  the 
statute,  he  must  say  so  ;  otherwise  he  is  taken  to  mean  that  the  admitted  agreement 
was  a  written  agreement  good  under  the  statute,  or  else  that  on  some  other  ground 
it  is  binding  on  him  :  but  where  he  denies  or  does  not  admit  the  agreement,  the 
burthen  of  proof  is  altogether  on  the  Plaintiff,  who  must  then  prove  a  valid  agreement 
capable  of  being  enforced. 

[690]  This  is  what  Lord  Eldon  adverts  to  in  the  case  of  Cooth  v.  Jackson  (6  Ves.  1 2  ; 
see  p.  37),  which  was  cited  before  me  ;  and  that  such  was  his  meaning  is  manifest 
from  a  consideration  of  the  facts  of  that  case.  There  the  question  arose,  whether  a 
party  who  had  admitted  an  agreement  could  by  any  mode  of  proceeding  avail 
himself  of  the  Statute  of  Frauds,  on  the  ground  that  an  admitted  agreement  was  a 
case  not  within  the  mi.schief  contemplated  by  that  statvite.  Lord  Eldon's  reasoning 
refers  to  the  case  of  an  agreement  admitted,  and  that  is  manifest  from  the  illustration 
which  he  gives.  He  says,  with  reference  to  parol  agreements  taken  out  of  the  statute 
upon  part  performance :  "  If  the  party  has  a  right  to  relief  in  this  Court,  he  has  a 
right  to  an  answer  from  the  Defendant  to  every  allegation  of  his  bill ;  the  admission 
of  the  truth  of  which  or  the  proof  of  the  truth  of  which  is  necessary  to  entitle  him  to 
that  relief.  If  his  title  to  relief,  therefore,  stands  both  upon  the  fact  of  a  parol 
agreement,  and  part  performance  of  that  parol  agreement  there  must  in  some  stage 
of  the  cause  be  proof  that  there  was  a  parol  agreement,  and  a  part  performance  of  that 
parol  agreement,  by  which  I  mean  some  parol  agreement  certain  and  definite  in  its 
terms,  and  to  which  those  acts  of  part  performance  can  be  clearly  and  certainly 
referred.  If  the  Defendant  answers  in  the  first  instance,  admitting  the  agreement 
and  saying  nothing  about  the  statute,  I  suppose,  if  he  says  nothing  about  the 
circumstances  of  part  performance,  though  not  craving  the  benefit  of  the  statute,  the 
Plaintiff  would  not  think  it  material  to  prove  the  circumstances  of  part  performance, 
but  would  proceed  upon  that  admission,  for  upon  this  supposition  the  Court  would 
decree  it.  Suppose  he  prays  the  benefit  of  the  statute.  He  must  go  on  to  state  the 
acts  of  part  performance — why  ?  If  it  is  the  doctrine  of  this  Court  that  a  parol  [691] 
agreement,  notwithstanding  the  Defendant  craves  the  benefit  of  the  statute,  is  to  be 
executed,  why  does  the  Court  do  such  an  unnecessary  thing  as  to  make  him  answer 
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as  to  the  part  performance  ;  for  if  there  is  no  difference  whether  he  says  anything 
about  the  statute  or  not,  why  is  not  the  Plaintiff  to  have  a  decree  in  the  former  case 
as  well  as  the  latter?"  And  Lord  Eldon  adds,  "Then  the  most  rational  way  seems  to 
me  to  be,  that  if  the  Defendant  admits  the  agreement,  but  insists  upon  the  benefit  of 
the  sUtute,  the  statute  protects  him  ;  if  he  does  not  say  anything  about  the  statute, 
then  he  must  be  taken  to  renounce  the  benefit  of  it,  and  there  is  no  occasion  to  inquire 
about  the  part  performance."  All  that  reasoning  appears  to  me  to  be  perfectly  clear. 
It  would  be  absurd  for  a  Defendant,  denying  any  agreement  at  all,  to  say  he  relies  on 
the  Statute  of  Frauds  and  equally  would  it  be  so  in  the  Defendant  who  denies  all 
knowledge  on  the  subject,  which  may  well  be  the  case  where  the  alleged  contract  is 
said  to  have  been  made  by  an  agent ;  or  in  the  case  of  an  infant  heir  at  law  who  knows 
nothing  of  his  ancestor's  contract,  and  against  whom  a  valid  agreement  must  be 
proved. 

It  was  supposed  that  the  defence  of  the  Statute  of  Frauds  was  analogous  to  the 
case  of  a  defence  arising  under  the  Statute  of  Limitations.  In  truth  it  is  altogether 
different,  and  the  mistake  in  the  view  that  was  taken,  or  rather  the  fallacy  of  the 
argument,  which  was  very  ingeniously  pressed  is  apparent ;  and  the  distinction  is 
manifest  in  considering  the  nature  of  the  two  statutes,  and  the  mode  in  which  from 
the  nature  of  things  they  must  be  treated.  The  Statute  of  Limitations  says  that  no 
action  of  a  certain  description,  such  as  an  action  of  assumpsit,  shall  be  brought  except 
within  six  years  after  the  cause  of  action  has  accrued.  Suppose  an  action  brought 
against  a  party,  for  that  he  did  undertake  and  [692]  promise  something  within  the 
six  years,  you  must  plead  the  statute,  otherwise  you  have  no  issue  raised  upon  it  by 
the  plea  of  non  assumpsif.  The  promise  may  be  proved  at  any  time,  the  Statute  of 
Limitations  therefore  must  be  pleaded,  that  there  may  be  on  the  record  something  to 
raise  the  issue  under  that  statute,  whether  or  not  the  contract  was  within  the  proper 
time.  But,  with  regard  to  the  Statute  of  Frauds,  it  is  altogether  different ;  that  says 
no  action  shall  be  brought  whereby  persons  shall  be  charged  in  certain  cases,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing  and  signed  by  the  party  to  be  charged  therewith  or  some 
other  person  thereunto  by  him  lawfully  authorized.  Suppose  an  action  brought 
against  a  party  for  a  breach  of  a  contract  in  having  agreed  to  sell  a  certain  estate, 
the  statute  requires  a  writing  signed  by  the  party.  The  Plaintiff  alleges  that  the 
Defendant  entered  into  such  an  agreement,  the  answer  is  he  did  not ;  the  burthen  of 
proof  is  on  the  Plaintiff  to  shew  that  the  Defendant  did  enter  into  the  agreement ; 
and  "the  agreement"  means  a  valid  agreement  (unless  there  is  something  to  qualify 
it),  which  can  only  be  proved  by  shewing  a  written  agreement  under  the  hand  of  the 
party  or  his  lawfully  authorized  agent.  The  two  cases  are  entirely  dissimilar ;  it 
seems  to  me  that  the  one  statute  affords  no  illustration  towards  the  interpretation  of 
the  other. 

This  being  so,  has  the  Plaintiff  proved  any  written  agreement  signed  by  Mr. 
Crawter  ?  The  only  document  which  can  possibly  be  argued  to  come  within  such  a 
description  of  a  written  agreement  is  Mr.  Crawter's  letter  of  the  20th  September 
1849.  Assuming  that  there  had  been  a  verbal  agreement  at  Carshalton  in  June,  the 
Plaintiff  wrote  to  Mr.  Crawter  a  letter  on  the  27th  August,  pressing  Mr.  Crawter  to 
send  him  a  copy  of  the  agree-[693]-ment,  to  which  Mr.  Crawter  answers  thus,  on  the 
20th  September  1849  :  "  Sir, — Mr.  Wharton's  solicitor  had  instructions  from  me  long 
since  to  prepare  the  agreement,  and  I  fully  expected  he  had  done  so ;  but  my  absence 
from  town  has  prevented  my  seeing  him,  but  will  do  so  in  a  day  or  two.  Mr.  Taylor 
has  been  trying  to  learn  from  Mr.  Wharton  the  terms  arranged  with  you,  but  with 
which  neither  he  nor  Mes.srs.  Meux  can  have  anything  to  do,  and  he  seems  to 
intimate  that  Messrs.  Meux  should  have  had  the  refusal  of  the  premi-ses  ;  but  I 
can  remind  Mr.  Taylor  they  had  the  offer  of  them,  and  he  on  their  behalf  declined. 
It  strikes  me  the  less  communication  you  have  with  Mr.  Taylor  the  better. — Yours 
obediently,  Henry  Crawter,  Jun." 

This  letter  certainly  cannot  be  stronger  as  an  agreement  than  if  he  had  written : 
"  I  have  entered  into  an  agreement  with  you  to  lease  the  estate,  and  I  have  desired 
the  solicitor  to  prepare  a  lease  according  to  the  terms  arranged  between  us."  Now  I 
am  clearly  of  opinion  that  even  such  a  letter  would  not  be  a  valid  contract  within  the 
Statute  of  Frauds ;  even  though  the  terms  had  in  fact  been  previously  reduced  into 
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writing,  the  statute  is  not  complied  with  unless  the  whole  contract  is  either  embodied 
in  some  writing  signed  by  the  party,  or  in  some  paper  referred  to  in  a  signed 
document,  and  capable  of  being  identified  by  means  of  the  description  of  it  contained 
in  the  signed  paper.  Thus  a  contract  to  grant  a  lease  on  certain  specified  terms  is  of 
course  good.  So,  too,  even  if  the  terms  are  not  specified  in  the  written  contract,  yet 
if  the  written  contract  is  to  grant  a  lease  on  the  terms  of  the  lease  or  written 
agreement  under  which  the  tenant  now  holds  the  same,  or  on  the  same  terms  as  are 
contained  in  some  other  designated  paper,  then  the  terms  of  the  statute  are  complied 
with.  The  two  writings  in  the  cases  I  have  put  become  one  [694]  writing.  Parol 
evidence  is  in  such  a  case  not  resorted  to  for  the  purpose  of  shewing  what  the  terms 
of  the  contract  are,  but  only  in  order  to  shew  what  the  writing  is  which  is  referred 
to.  When  that  fact,  which  it  is  to  be  observed  is  a  fact  collateral  to  the  contract,  is 
established  by  parol  evidence,  the  contract  itself  is  wholly  in  writing  signed  by  the 
party. 

But  here  the  case  is  very  different ;  Mr.  Crawter  (to  put  the  case  in  the  most 
favourable  point  of  view  for  the  Plaintiff)  writes  that  he  has  agreed  to  grant  a  lease 
on  certain  terms  arranged  between  him  and  the  Plaintiff.  What  are  these  terms  1 
The  Plaintiff  undertakes  to  shew  by  parol  evidence  that  the  terms  are  the  terms  to 
be  found  in  a  written  unsigned  paper.  It  must  be  open  to  the  Defendant  to  offer 
counter  evidence,  to  shew  that  the  terms  arranged  were  not  those  contained  in  that 
paper,  but  certain  other  terms  arranged  by  parol,  so  that  the  whole  mischief  which 
the  Statute  of  Frauds  was  intended  to  meet  would  be  let  in. 

I  should  have  been  clearly  of  this  opinion,  even  if  the  case  was  untouched  by 
decision  ;  but,  in  truth,  it  is  concluded  by  authority  which  has  never  been  questioned. 
I  refer  to  the  case  before  Lord  Redesdale,  of  Clinan  v.  Cooke  (1  Sch.  &  Lef.  22).  That 
is  a  case  in  which,  as  far  as  it  is  material  to  consider  it,  an  agreement  had  been 
entered  into  by  an  agent  to  grant  a  lease  ;  but  the  agreement  did  not  state  what  the 
terms  of  the  lease  were  to  be,  or  how  long  it  was  to  be  held.  The  agreement  was 
entered  into  in  pursuance  of  an  advertisement  in  these  words  inserted  in  the  public 
papers  shortly  before  the  agreement,  "To  be  let  for  three  lives,  or  thirty-one 
years,  from  the  1st  day  of  May  next,  the  lands  of  Purcell's  Gardens,  containing,"  and 
so  on.  Then  follows  the  description  of  [695]  the  lands :  "  Applications  to  be  made 
to  W.  Cooke,  Esq.  or  Edmund  Meagher."  In  consequence  of  this  advertisement  Mr. 
Meagher,  being  the  lawfully  authorized  agent,  signed  and  agreed  to  grant  a  lease  at 
a  certain  rent  "for  the  remainder  of  the  term,"  but  not  stating  for  what  term.  The 
objection  was  that  there  was  no  agreement  in  writing,  and  what  Lord  Redesdale  says 
on  this  part  of  the  case  is  very  well  worthy  of  attention.  (See  1  Sch.  &  Lef.  p.  33.) 
"  It  is  contended  that  this  omission  may  be  supplied  by  parol  evidence,  and  par- 
ticularly by  reference  to  the  advertisement.  The  Plaintiffs  have  taken  it  to  be  a 
contract  for  a  lease  of  three  lives ;  therefore  the  contract  they  propose  to  perform  is 
a  contract  at  the  rent  expressed  in  the  paper  for  three  lives.  Now,  a  reference  to 
the  advertisement  will  not  serve  their  purpose,  because  the  ambiguity  remains ;  for, 
in  the  advertisement  it  is,  '  three  lives  or  thirty-one  years.'  There  is  nothing  in  the 
advertisement  that  gives  a  choice  to  the  tenant.  Cooke's  answer  says  that  it  should 
be  either  the  one  or  the  other,  as  the  party  should  agree,  and  the  case  is  perfectly 
silent  as  to  the  fact  of  any  agreement  on  the  point,  except  as  to  the  Plaintiffs  having 
prepared  a  lease  for  three  lives,  for  it  is  not  stated  in  their  bill  that  they  meant  the 
agreement  to  be  for  three  lives,  or  that  Meagher  signed  it  meaning  it  to  be  so ;  for 
this  reason,  therefore,  it  is  impossible  to  connect  this  agreement  with  the  advertise- 
ment. But  suppose  there  were  no  uncertainty  in  this  particular,  and  that  the 
advertisement  had  expressed  three  lives  only,  you  then  are  to  connect  these  two 
transactions — how  ?  by  parol  evidence.  Now,  if  the  agreement  had  referred  to  the 
advertisement,  I  agree  parol  evidence  might  have  been  admitted  to  shew  what  was 
the  thing  (namely  the  advertisement)  so  referred  to,  for  then  it  would  be  an  agree- 
ment to  grant  for  so  much  time  as  was  expressed  in  the  advertisement,  and  [696]  then 
the  identity  of  the  advertisement  might  be  proved  by  parol  evidence ;  but  there  is 
no  reference  whatever  to  the  advertisement  in  this  agreement." 

It  appears  to  me  that  that  case  exhausts  the  subject :  the  point  is  stated  with 
that  distinctness  which  characterizes  all  Lord  Redesdale's  judgments.  There  are 
many  subsequent  cases  to  the  same  effect ;  but  I  do  not  think  I  am  called  on,  or  that 
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I  should  be  at  all  usefully  occupying  the  public  time  by  referring  to  them.  I  may, 
however,  remark  that  there  are  some  distinct  observations  of  Lord  Denman  on  the 
subject  in  the  ca.se  of  Dok-ll  v.  Ilutchinsmi  (3  A.  &  E.  3.5.5  ;  see  p.  371).  His  Lordship 
there  .says  : — "The  cases  on  this  subject  "  (which  was  how  far  you  might  supply  by 
parol  evidence  matter  not  contained  in  the  writing  itself)  "are  not  at  first  sight 
uniform;"  (That  is  undoubtedly  true.  There  are  cases  in  which,  jjer  incuriaiii,  the 
Court  has  not  adverted  to  the  distinction);  "but  on  examination  it  will  be  found 
that  they  establish  this  principle,  that  where  a  contract  in  writing  or  note  exists 
which  binds  one  party,  any  subsequent  note  in  writing  signed  by  the  other  is 
sutticient  to  bind  him,  provided  it  either  contains  in  itself  the  terms  of  the  contract 
or  refers  to  any  writing  which  contains  them.  Here  the  letters  of  the  Defendants 
refer  expressly  and  distinct!}'  to  the  conditions  of  sale,  and  they  had  in  their  hands, 
or  the  hands  of  their  auctioneer  at  that  very  time,  the  conditions  of  sale  signed  by 
the  Plaintifl",  to  which  reference  is  made,  so  that  no  parol  evidence  of  any  kind  was 
requisite  to  shew  a  contract  binding  both  parties,  except  evidence  of  the  handwriting 
of  each,  which  must  be  adduced  in  all  cases." 

It  appears  to  me,  therefore,  that  the  principle  established  by  these  cases,  and  as 
I  have  already  observed,  the  principle  deducible  from  the  construction  and  object 
of  the  statute  if  there  had  been  no  cases,  [697]  clearly  shews,  that  in  order  to  make 
a  contract  a  binding  contract  under  the  Statute  of  Frauds  it  must  be  either  embodied 
all  in  one  paper,  signed  b}'  the  party  ;  or  if  not  so  embodied,  there  must  be  some 
paper  signed  by  the  party  referring  to  the  paper  which  does  contain  the  terms,  in 
order  that  from  the  writing  so  signed  you  may  saj'  that  is  the  paper,  and  incorporate 
them  together  and  make  it  one.  That  is  clearly  not  the  case  here,  because  what  the 
terms  were  is  proved  by  parol  evidence ;  there  is  no  reference  to  the  writing  which 
contains  the  terms,  and,  consequently,  no  valid  agreement  within  the  Statute  of 
Frauds.  I  formed  this  opinion,  I  confess,  strongly  at  the  time  of  the  argument ;  but, 
with  deference  to  the  high  authority  of  the  learned  Yice-Chancellor,  who  has  decided 
otherwise,  I  thought  it  would  be  more  fit  to  look  into  the  cases,  and  that  further 
investigation  has  satisfied  me  that  my  first  impression  was  right.  In  my  opinion, 
therefore,  the  bill  ought  to  have  been  dismissed. 

There  was  some  argimient  made  upon  the  circumstance  that  the  Defendant  had 
destroyed  a  letter.  I  do  not  impute  to  the  Defendant  that  he  has  wilfully  destroyed 
anything  that  would  have  been  of  use  or  would  have  furnished  evidence  against  him ; 
but  I  think  it  was  verj'  indi.screet  to  have  destroyed  the  letter,  it  having  got  into  his 
hands  jwd  litem  motam.  I  believe  him  most  truly  when  he  says  it  contained  nothing 
that  would  have  altered  the  aspect  of  the  case,  and  at  the  same  time  I  do  not  think 
upon  that  ground  that  I  should  have  deprived  the  Defendant  of  the  costs ;  it  does 
not  appear  that  the  Plaintiff  was  thereby  induced  to  institute  the  suit ;  but,  on  the 
other  ground,  namely,  what  the  Defendant  said  to  Mr.  Taylor  might  well  have  led 
the  Plaintiff  to  .suppose  that  there  was  that  agreement,  on  the  faith  of  which  he  filed 
his  bill,  and  under  these  circumstances,  I  think  the  justice  of  the  case  would  be  best 
met  by  dismissing  this  bill,  and  dismissing  it  without  costs. 


[698]    Cros.se  v.  The  General  Reversionary  and  Investment  Company. 
Before  the  Lord  Chancellor  Lord  Cran worth.     Dec.  10,  16,  17,  19,  1853. 

[S.  C.  2  Eq.  R.  579.] 

The  grantor  of  an  annuity,  which  was  the  third  incumbrance  on  his  real  estates, 
executed  a  trust  deed  (to  which  the  annuitant  was  not  a  party)  whereby  the 
estates  were  conveyed  to  trustees  on  trusts  for  sale  to  discharge  the  incumbrances 
according  to  their  priorities  ;  and  the  first  trust  of  that  deed  was  to  pay  the  costs 
of  the  trustees  in  the  conduct  of  the  sale.  After  the  execution  of  the'  trust  deed 
the  trustees  applied  to  the  annuitant  for  his  consent  to  the  sale.  In  answer  to 
that  application  the  solicitors  of  the  annuitant  offered  to  facilitate  the  sale,  but 
asked  for  a  copy  of  the  trust  deed;  adding,  "When  we  have  seen  the  deed  we 
shall  be  better  able  to  inform  you  whether  our  clients  will  have  any  dilficulty  in 
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joining  in  the  conveyances."  And,  in  answer  to  a  subsequent  application,  they 
assented  to  the  appropriation  of  a  part  of  the  rents  towards  rendering  the  property 
more  eligible  for  sale.  Part  of  the  property  was  sold,  the  annuitant  concurring  in 
the  sale,  whereby  a  sufficient  sum  was  realised  to  pay  the  prior  incumbrances  ;  but 
it  being  apprehended  that  the  residue  of  the  property  would  not  realise  enough  to 
pay  both  the  costs  of  the  trustees  and  to  redeem  the  annuity,  the  trustees  applied 
to  the  annuitant  for  leave  to  retain,  in  the  first  place,  out  of  the  future  proceeds 
of  sale,  a  sum  sutticient  to  pay  their  costs.  This  being  refused,  and  a  bill  being 
filed  to  compel  the  annuitant  to  join  in  the  conveyances  :  Held,  under  the  circum- 
stances, that  he  was  not  bound  to  do  so,  except  upon  the  terms  of  having  the 
annuity  redeemed. 

This  was  an  appeal  by  the  Defendants,  the  Reversionary  Company,  from  a  decree 
of  the  Yice-Chancellor  Stuart,  made  on  the  14th  July  18-53.  The  Plaintiffs,  Andrew 
Crosse  and  Charles  Baker,  were  the  trustees  under  a  trust  deed  executed  by  the 
Defendant,  Charles  John  Kemeys  Tyute,  on  9th  March  IS-tT,  whereby  certain  estates 
belonging  to  C.  J.  K.  Tynte  had  been  conveyed  to  the  Plaintiffs  upon  trust  for  sale. 
The  estates  were  at  that  time  sul)ject  to  two  mortgages  amounting  to  £90,000,  and 
to  a  term  of  500  years  which  had  been  demised  by  the  Defendant  C.  J.  K.  Tynte  for 
the  purpose  of  securing  during  his  life  to  the  Defendants,  the  Reversionary  Company, 
an  annuity  of  £3545.  The  object  of  the  trust  deed  was  to  realize  a  sum  sufficient 
to  redeem  the  annuity,  and  to  pay  off  all  the  incumbrances  on  the  estate.  The  trust 
deed  provided  that  the  proceeds  of  the  sale  were  to  be,  in  the  first  place,  applied  "  in 
reim-[699]-bursing  the  trustees,  and  allowing  to  each  other,  and  in  paying  and 
satisfying  to  all  other  persons  whomsoever  all  such  costs,  charges,  and  expenses  as 
should  or  might  be  paid,  sustained,  incurred  oi'  expended  in  or  about  or  preparatory 
to  the  sale  of  the  said  several  premises,  and  in  or  about  the  making  out,  establishing, 
or  completing  the  title  thereto  respectively,  and  in  enforcing  the  performance  of  any 
contracts,"  &c.,  and  then,  according  to  their  priorities,  in  the  satisfaction  of  the  two 
mortgages  and  the  redemption  of  the  annuity'. 

The  bill  stated  that  divers  letters  were  written  and  sent  by,  and  passed  between, 
Messrs.  Baker  it  Co.,  the  solicitors  of  the  Plaintiffs,  and  Messrs.  Beavan  &  Anderson, 
the  solicitors  of  the  Reversionary  Company,  and  Mr.  Hodge,  their  actuary  and 
secretary,  with  reference  to  and  for  the  purpose  of  the  Reversionary  Company  giving 
their  consent  to  the  sales  proposed  to  be  made  under  the  trust  deed  for  sale,  and 
joining  in  the  conveyances,  surrenders,  and  assurances  necessary  to  the  completion 
of  such  proposed  .sales  ;  and  in  particular  that  Messrs.  Baker  &  Co.  did,  on  the  27th 
August  1847,  write  to  Mr.  Hodge  the  following  letter: — "Dear  Sir, — You  will 
recollect  that  in  March  last  an  annuity  of  £3545,  payable  to  the  Reversionary  and 
Investment  Company,  was  charged  by  Mr.  Tynte  upon  his  Maindee  estate  and  other 
property  subject  to  prior  incumbrances  thereon,  amounting  to  £90,000,  Mr.  Tynte 
at  the  same  time  executed  a  deed  of  trust  for  sale  of  the  Maindee  estate  similar  to 
that  he  had  previously  executed,  and  the  trusts  are  the  same  (that  is),  out  of  the 
proceeds  of  the  sale  to  pay  off  all  the  incumbrances  on  the  estate.  The  trustees  have 
been  called  upon  to  carry  this  into  effect,  and  the  primary  object  in  view  is  to  pay 
off  the  two  mortgages  for  £90,000,  which  are  charges  prior  to  the  annuity  to  your 
company.  Having  regard  to  the  circumstance  that  the  annual  [700]  value  of  the 
estate  is  greatly  insufficient  to  pay  both  the  interest  upon  the  mortgages  and  the 
annuity,  the  trustees  feel  bound,  and  are  advised,  to  proceed  to  an  immediate  sale, 
and  active  measures  are  now  in  progress  for  that  purpose  ;  on  behalf  of  the  trustees 
we  beg  therefore  to  inquire  whether  the  General  Reversionary  and  Investment  Com- 
pany will  be  ready  to  concur,  should  it  be  necessary,  in  the  conveyances  to  the  pur- 
chasers, on  seeing  that  the  whole  of  the  purchase-monies  are  duly  applied  in  liquida- 
tion of  the  prior  charges  on  the  estate,  and  afterwards  in  redemption  of  the  annuity 
and  payment  of  the  arrears  thereof.  We  must  request  at  the  same  time  you  will  be 
good  enough  to  receive  this  as  a  notice  that  the  trustees  intend  to  re-purchase  the 
annuity,  upon  the  terms  of  the  deed,  at  the  expiration  of  fourteen  days  from  the  9th 
March  1848,  the  period  when  the  redemption-money  becomes  payable.  If  previously 
to  that  time  the  produce  of  the  sales  should  be  sufficient  to  discharge  not  only  the 
prior  mortgages,  l)ut  the  redemption-money,  arrears  of  annuity,  and  costs,  we  presume 


276  CROSSE   V.    GENERAL   REVERSIONARY,    ETC.,    CO.        3 DE G.  M.  &  G.  701. 

that  the  General  Reversionary  and  Investment  Company  will  not  object  to  receive  the 
whole  amount  due  to  them  before  the  stipulated  period. — We  are,  ifcc,  Baker  &  Co." 

On  the  14th  September  1847,  the  secretary  wrote  to  the  solicitors  of  the  Plaintiffs, 
informing  them  that  the  board  had  referred  their  communication  to  the  solicitors  of 
the  Reversionary  and  Investment  Company,  and  on  the  30th  September  1847,  their 
solicitors,  Messrs.  Beavan  it  Anderson,  sent  the  following  answer  to  Messrs.  Baker  & 
Co. — "Gentlemen, — Be  Tynte. — AVith  reference  to  your  communication  to  the 
secretary  of  the  General  Reversionary  Company  of  27th  August,  and  the  subsequent 
letters  to  ourselves  on  the  subject  thereof,  we  think  you  had  better  let  us  have  a 
copy  of  the  trust  deed  referred  to  by  you,  under  which,  as  we  understand,  you 
contem-[701]-plate  making  sales  in  which  you  anticipate  our  clients  may  be  called 
upon  to  concur.  When  we  have  seen  that  deed  we  shall  be  better  able  to  inform 
you  whether  our  clients  will  have  any  difficulty  in  joining  in  the  conveyances.  We 
need  not  say  that  as  far  as  we  are  concerned,  we  shall  be  ready  to  give  every  facility 
in  our  power  to  whatever  arrangements  you  may  propose  with  regard  to  the  sales. 
We  are,  &c.,  Beavan  it  Anderson. — Messrs.  Baker  &  Co." 

On  the  6th  April  1848,  Messrs.  Baker  &  Co.  wrote  the  following  letter  to  the 
secretary  of  the  Reversionary  Company : — "  Sir, — After  paying  the  interest  to  the 
West  of  England  Insurance  Company  which  is  now  discharged  up  to  the  4th  of  last 
month,  there  is  a  balance  of  £100,  .5s.  3d.  applicable  to  the  payment  of  the  annuity 
to  the  Reversionary  Company.  There  are  arrears  due  from  the  tenants  to  some 
extent,  and  we  have  not  been  able  to  come  to  a  settlement  with  the  South  Wales 
Railway  Company  for  the  land  agreed  to  be  sold  to  them.  But  in  making  the 
necessary  arrangements  for  the  sale  which  is  to  take  place  in  June  next,  it  has  been 
found  indispensable,  with  a  view  to  make  the  property  as  productive  as  possible,  to 
lay  out  that  portion  of  land  near  to  and  adjoining  the  town  of  Newport  as  building 
land,  and  we  are  advised  that  it  cannot  be  sold  with  any  advantage  unless  the  roads 
are  previously  made  bj'  the  vendors.  The  estimated  expense  of  forming  the  roads  is 
£1103,  8s.  lid.,  and  our  proposal  on  behalf  of  the  trustees  for  sale  is  that  your 
company  should  forego  the  payment  at  the  present  moment  of  the  triiling  sum  now 
in  hand  (£100,  .5s.  3d.),  and  the  arrears  to  be  collected  between  this  period  and  June 
next,  and  that  the  trustees  should  then  take  upon  themselves  the  whole  outlay  for 
the  roads,  which  they  will  at  once  proceed  to  make.  This  arrangement  involves  no 
sacrifice  on  the  [702]  part  of  the  company,  except  in  deferring  a  small  payment  for 
a  short  period,  as  they  are  entitled  to  charge  interest  on  the  arrears  of  the  annuity. 
If  carried  out  immediately,  the  estates  will,  we  are  advised,  produce  a  sufficient  sum 
to  pay  off  all  the  charges  subsequent  to  yours. — We  are,  itc.  Baker  &  Co. — To  W. 
B.  Hodge,  Esq."  On  the  3d  May  1848,  and  in  answer  to  the  letter  of  the  6th  April, 
Messrs.  Beavan  &  Anderson  wrote  thus  to  Messrs.  Baker  it  Co. : — "  With  reference 
to  yoiir  letter  of  the  6th  April  addressed  to  Mr.  Hodge,  we  beg  to  inform  you  that 
the  directors  of  the  General  Reversionary  Company  are  willing  to  forego  the 
immediate  payment  of  the  arrears  of  rent  now  in  hand,  provided  the  subsequent 
incumbrancers'  consent  shall  be  obtained  to  the  arrangement  proposed  in  your  letter, 
and  we  have  further  to  inform  you  that  on  the  part  of  Mr.  Beavan  we  have  no 
objection  to  the  course  proposed,  as  we  are  satisfied  that  the  making  of  the  roads  as 
contemplated  will  tend  to  increase  the  value  of  the  property." 

On  the  6th  May  1848,  Messrs.  Baker  &  Co.  again  wrote  to  Messrs.  Beavan  & 
Anderson: — "Gentlemen, — Maindee  estate. — In  acknowledging  the  receipt  of  your 
letter  of  the  3d  instant  (which  is  quite  satisfactory  to  the  trustees)  on  the  subject  of 
the  roads,  we  beg  to  say  that  there  is  a  further  sum  to  be  provided  for  in  order  to 
obtain  possession  of  the  land  which  is  indispensable  as  an  approach  from  the  town  of 
Newport  to  the  building  ground.  This  portion  of  the  estate  was  under  lease,  and 
upon  the  treaty  for  its  surrender  no  less  a  sum  than  £1200  was  required,  but  we 
have  ultimately  succeeded  in  procuring  a  surrender  of  the  lease  from  the  tenant  for 
£542.  This  was  thought  by  those  employed  for  the  trustees,  and  particularly  by 
Mr.  Morris,  the  eminent  surveyor  at  Newport,  a  very  beneficial  purchase.  To  enable 
you  to  form  a  judgment  upon  the  subject,  we  [703]  send  for  your  inspection  the 
plan  of  the  building  ground  as  now  laid  out,  which  it  is  intended  to  lithograph,  and 
add  to  the  particulars  of  this  part  of  the  property.  The  arrangement  of  these  farms 
(part  of  the  old  park)  as  building  land  will,  we  are  advised,  add  very  considerably  to 
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the  produce  of  the  sale.  In  addition  to  the  £1103  for  forming  the  roads,  the  £542 
for  purchasing  the  lease  has  to  be  added  ;  and  it  is  the  sanction  of  your  clients  to 
this  further  outlay  which  is  the  object  of  our  present  application.  We  beg  you  to 
understand  at  the  same  time  that  the  total  sum  thus  required  (£1645)  is  not  likely 
to  be  obtained  from  the  rents,  but  will  have,  in  part  at  least,  to  be  advanced  by  the 
trustees.  We  beg  to  be  favoured  with  as  early  a  reply  to  this  application  as  may  be 
convenient  to  you. — We  are,  &c.,  Baker  &  Co."  In  answer  to  this  application,  and 
on  the  23d  May  following,  Messrs.  Beavan  &  Anderson  wrote  as  follows : — "  Our 
clients  are  not  disposed  to  raise  any  objection  to  the  application  of  the  sum  of  £542 
towards  the  purchase  of  the  tenant's  interest  in  Fair  Oak  Farm,  provided  the  subsequent 
incumbrancers'  consent  be  obtained." 

The  bill  stated  that,  after  the  receipt  of  this  communication,  the  Plaintiffs 
expended  £1786,  6s.  8d.,  out  of  the  monies  received  for  the  rents  of  the  estate,  in 
constructing  the  roads  and  laying  out  the  building  plots,  and  in  purchasing  the 
tenant's  interest ;  and  that,  in  other  respects,  the  Plaintiffs,  with  the  knowledge  and 
privity  of  the  prior  incumbrancers,  had  proceeded  with  the  arrangements  for  the 
proposed  sale,  particularly  by  preparing,  publishing,  advertising,  and  circulating,  as 
was  well  known  to  the  prior  incumbrancers,  printed  particulars  and  conditions  of  the 
proposed  sale. 

In  August  1848,  nearly  the  whole  of  the  estate  was  sold  [704]  by  auction  in 
various  lots,  and  between  that  time  and  August  1850  the  remainder  of  the  estate 
was  sold.  By  the  conditions  of  sale,  subject  to  which  all  the  purchases  were  made, 
it  was  provided  that  the  incumbrancers  and  their  trustees  should  be  made  parties  by 
and  at  the  expense  of  the  purchasers  to  the  respective  conveyances,  and  surrenders 
to  be  made  to  them,  and  the  vendors  should  not  be  required  previously  to  comple- 
tion to  procure  reconveyances  or  surrenders  by  any  of  such  incumbrancers  or  their 
trustees. 

The  bill  stated  that  no  objection  was  made  to  the  printed  particulars  or  conditions 
of  sale  or  dissent  therefrom  expressed  by  the  prior  incumbrancers  or  any  of  them, 
and  in  particular  not  by  Messrs.  Beavan  &  Anderson,  nor  by  the  Reversionary  Com- 
pany, nor  by  any  director,  trustee,  or  other  officer  of  the  Reversionary  Company ; 
nor  were  the  sales  made  thereunder  repudiated  by  the  incumbrancers  or  any  of  them  ; 
but  that,  on  the  contrary,  a  large  number  of  sales,  effected  under  the  said  conditions, 
of  lots  described  in  the  particulars,  had  from  time  to  time  been  completed  by  deeds 
of  conveyance  or  other  instruments  reciting  the  particulars  and  conditions  of  sale, 
and  carrying  out  the  same,  and  which  deeds  of  conveyance  or  other  instruments  had 
been  from  time  to  time  approved  of  by  the  solicitors  of  the  prior  incumbrancers,  and 
in  particular  by  Messrs.  Beavan  &  Anderson,  on  behalf  of  the  Reversionary  Com- 
pany and  the  directors  and  trustees  thereof,  and  from  time  to  time  had  been  executed 
by  the  trustees  for  the  time  being  of  the  same  company  who  were  competent  to  join 
therein  in  respect  of  the  annuity  and  the  securities  for  the  same. 

After  setting  forth  the  receipt  of  large  sums  of  money  from  time  to  time  on 
account  of  the  purchase-money,  [705]  the  bill  stated  that  the  costs  incurred  by  the 
directors  and  the  trustees  of  the  Reversionary  Company,  by  reason  of  their  joining 
in  the  assurances,  and  their  solicitor's  charges  attending  the  same  (except  the  portion 
thereof  which  the  conditions  of  sale  required  the  purchasers  to  pay),  were  from  time 
to  time  required  by  the  company  to  be  and  in  fact  were  paid  by  the  Plaintiffs  out  of 
the  proceeds  of  the  sales  or  other  the  funds  in  the  hands  of  the  Plaintiffs  as  such 
trustees,  but  that  the  Plaintiffs  had  not  yet  been  paid  their  costs  of  the  sales ;  and 
that  it  being  certain  much  more  than  sufficient  would  remain  of  the  proceeds  of  the 
sales  after  the  discharge  of  the  prior  mortgages  for  payment  of  the  costs  of  the  sales, 
and  the  costs  being  only  partly  ascertained  at  the  time  of  completing  the  purchases, 
it  was  not  considered  by  the  Plaintiffs  material  to  deduct  the  costs  of  the  sales  (other 
than  the  costs  which  the  Reversionarj'  Company  required  to  be  paid)  out  of  the 
purchase-monies  before  paying  off  the  prior  mortgages. 

The  Plaintiffs  having  out  of  the  monies  realised  by  the  sales  discharged  the  two 
prior  mortgages  amounting  to  £90,000,  together  with  the  costs  of  the  mortgagees, 
Messrs.  Baker  &  Co.,  on  the  8th  December  1851,  wrote  to  Messrs.  Beavan  &  Anderson 
as  follows  : — "  Dear  sirs, — Maindee  estate. — As  the  time  is  now  nearly  arrived  when 
the  remaining  sales  of  this  estate  will  be  completed,  we  have  thought  that  it  may 
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facilitate  the  settlement  of  the  drafts  of  the  purchase-deeds  to  remind  you  of  the 
necessity  of  making  provision  for  the  costs  of  the  sales,  as  well  as  the  incumbrances, 
out  of  the  purchase-monies  remaining  to  be  received.  We  assume  the  proper  course 
after  the  balance  of  principal  interest  and  costs  to  the  West  of  England  In.surance 
Company  shall  have  been  paid  will  be  to  apply  the  remaining  purchase-monies  accord- 
ing to  the  trusts  declared  by  the  deed  [706]  under  which  the  estate  has  been  sold, 
viz.,  first,  in  paying  the  costs  of  the  sale  ;  secondly,  in  discharging  the  prior  mortgages 
for  £90,000  ;  thirdly,  in  paying  the  arrears  of  annuity  due  to  the  Reversionary 
Company,  and  the  surplus  to  be  invested  agreeably  to  the  provisions  of  their  annuity 
deed.  \\'e  shall  be  glad  to  hear  from  you  as  soon  as  may  be  that  this  is  what  you 
consider  to  be  the  understanding  between  the  vendors  and  your  clients.  We  shall 
then  be  able  to  arrange  with  the  purchasers  the  form  of  their  purchase-deeds,  in 
reference  to  the  application  of  the  purchase-money. — We  are,  &c..  Baker  &  Co."  In 
reply  to  which  Messrs.  Beavan  &  Anderson,  on  the  20th  December  1851,  wrote  as 
follows: — "Your  letter  of  the  8th  inst.,  on  the  subject  of  the  costs  of  sale  of  Mr. 
Tynte's  Maindee  estate  has  been  under  the  consideration  of  the  board  of  directors  of 
the  Getieral  Reversionary  Company  ;  and  we  are  instructed  to  inform  you  that  the 
directors  cannot  consent  to  the  payment  of  the  costs  in  question  in  priority  to  the 
claim  of  the  company  under  their  securities. — We  are,  &c.,  Beavan  &  Anderson." 

The  proceeds  of  the  sales  not  being  sufficient  to  redeem  the  whole  of  the  annuity, 
besides  paying  the  costs  and  expenses  of  the  sales,  the  Defendants,  the  Reversionary 
Company,  refused  their  consent  to  the  payment  of  the  costs  incurred  by  the  trustees 
to  the  prejudice  of  their  security,  and  declined  to  join  in,  or  execute  any  further 
conveyances  after  the  amount  due  to  the  previous  mortgagees  of  £90,000  had  been 
discharged,  unless  such  further  conveyances  were  so  framed  that  the  balance  of  the 
purchase-money  should  be  made  available  for  the  security  of  their  annuity,  and 
unaffected  by  the  Plaintifl's'  claim.  The  bill  alleged  that  inasmuch  as  the  Defendants, 
the  Reversionary  Company,  had  from  time  to  time  received  the  full  amount  of  all 
costs  incurred  by  [707]  them  in  and  about  the  sales,  and  had  not  intimated  or  notified 
that  they  should  object  to  the  costs  of  the  Plaintiffs  being  in  like  manner  paid,  they 
had  waived  their  priority,  if  they  ever  had  any. 

The  bill  also  alleged  that  the  prior  mortgagees  the  West  of  England  Company, 
and  George  Leeke  Baker  had  power  under  their  securities  to  pay  the  debts  due  to 
them  bj'  means  of  sales  of  the  estates,  and  to  pay  in  the  first  place  the  costs  of  such 
sales  out  of  the  proceeds  thereof ;  and  that  they  had  in  fact  been  paid  off  by  means  of 
the  sales  of  the  estates  effected  with  their  co-operation  and  concurrence  as  aforesaid, 
and  that  there  was  no  other  way  of  paying  off  their  debts  than  a  sale  of  the  estates, 
and,  therefore,  that  the  costs  of  the  sales  had  priority  as  a  charge  over  the  annuity 
granted  to  the  Reversionary  Company.  The  bill,  after  stating  that  several  of  the 
purchasers  had  claimed  to  be  at  liberty  to  rescind  their  contracts,  the  completion  of 
which  was  only  delayed  by  the  refusal  of  the  Defendants  the  Reversionary  Company 
to  concui',  prayed  a  declaration  that  they  ought  to  join  in  completing  and  carrying 
into  effect  the  sales  at  the  expense  of  the  trust  estate  ;  and  that  the  costs,  charges, 
and  expenses  of  the  Plaintiffs  in  carrying  out  and  completing  the  sales  were  a  charge 
upon  and  ought  to  be  borne  by  the  monies  arisen  from  the  sales. 

This  case  came  originally  before  the  Vice-Chancellor  on  a  motion  of  the  Plaintiffs, 
that  the  Defendants,  the  Reversionary  Company,  should  join  the  conveyances  :  but, 
on  the  suggestion  of  the  Vice-Chancellor,  the  question  was  treated  as  being  brought 
before  him  as  on  the  hearing  of  the  cause,  and  upon  the  affidavits  of  the  secretary  and 
solicitors  of  the  Defendants,  the  Reversionary  Company.  It  was  in  evidence  that  on 
the  7th  July  1849,  [708]  Messrs.  Baker  &  Co.  had  written  to  Messrs.  Beavan  & 
Anderson,  informing  them  that  an  arrangement  had  been  entered  into  between  the 
prior  mortgagees  and  the  Plaintiffs  for  enabling  the  Plaintiffs  to  retain  out  of  the 
purchase-monies  then  to  be  received  £4000  on  account  of  the  trust  expenses,  and, 
adding,  that  such  sum  would  be  applicable  to  the  payment  of  the  costs  generally 
including  those  of  the  Defendants,  and  a.sking  their  consent  to  such  an  arrangement. 
On  the  23d  July  Messrs.  Beavan  &  Anderson  wrote,  declining  to  accede  to  the 
arrangement. 

In  support,  however,  of  the  Plaintiffs'  case,  one  of  the  draft  conveyances  contain- 
ing a  recital  that  the  sales  had  been  made  with  the  consent  and  approbation  of  the 
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Defendants,  and  which  had  been  executed  by  the  Defendants  after  the  23d  July  1849, 
was  relied  upon.  It  appeared  by  the  affidavit  of  Mi-.  Anderson,  the  Defendants' 
solicitor,  that  the  Plaintiffs  had  proceeded  to  sell  the  estate  without  waiting  to  obtain 
any  promise  of  concurrence  from  the  Reversionary  Company,  and  that  at  the  time 
when  the  sales  were  made,  the  Reversionary  Company,  though  informed  of  the 
e.xistence  of  the  trust  deed  by  the  letter  of  the  27th  August  1847,  were  ignorant  of 
the  trusts  therein  contained  for  the  payment  of  the  trustees'  costs,  and  that,  in  fact, 
till  the  8th  December  18.51,  the  company  had  not  any  intimation  from  the  Plaintiffs 
that  they  were  about  to  appropriate  any  part  of  the  purchase-monies  in  payment  of 
the  Plaintiffs'  costs,  before  providing  for  the  redemption  of  the  annuity.  With  respect 
to  the  recital  in  one  of  the  draft  conveyances  to  the  effect  that  the  company  had 
concurred  in  the  sale,  he  swore  that  such  recital  had  escaped  his  notice ;  that  it  was 
the  only  one  out  of  forty  which  had  been  executed  by  the  Defendants  which  contained 
such  recital. 

[709]  Mr.  Walker,  Mr.  Malins,  and  Mr.  W.  D.  Lewis,  for  the  Plaintiffs,  in  support 
of  the  Vice-Chancellor's  decree.  The  general  rule,  in  cases  of  this  sort,  is,  that  a  party 
may  deny  the  right  to  deduct  costs,  provided  he  can  claim  the  estate  if  unsold,  on  the 
ground  that  he  need  not  incur  costs  of  sale.  Here,  however,  the  Defendants  could 
not  have  prevented  a  sale  by  the  prior  incumbrancers,  and  having  clearly  authorized 
the  sale  and  taken  the  benefit  of  the  proceedings  for  the  advantage  of  the  whole  body 
of  creditors,  they  must  contribute  to  the  costs:  Kenebel  v.  Scrafton  (13  Ves.  370), 
UliUe  X.  The  Bishop  of  Pderhorough  (Jacob,  402).  They  are  in  the  situation  of  a 
mortgagee  who  seeks  for  something  more  than  by  his  contract  he  is  entitled  to ;  as 
where  he  adopts  a  suit  for  the  general  administration  of  an  estate  which  proves 
deficient :  in  which  case  the  costs  are  clearly  payable  in  the  first  instance  out  of  the 
estate,  Avmstromj  v.  Storer  (14  Beav.  53.5). 

They  also  referred  to  the  cases  of  IVild  v.  Lockhari  (10  Beav.  320),  Hepworth  v. 
Heshp  (3  Hare,  485). 

The  Solicitor-General  [Bethell]  and  Mr.  Cole  appeared  on  behalf  of  the 
Defendants,  the  Reversionar}'  Company,  in  support  of  the  appeal.  The  sale  in  this 
case  was  made  without  notice  to  the  Defendants,  against  whom,  from  the  first  intima- 
tion of  the  trust  deed  in  August  1847,  down  to  December  1852,  there  is  not  a  particle 
of  evidence  to  shew  that  they  consented  to  the  provision  in  the  deed,  which  the  [710] 
bill  here  seeks  to  enforce.  The  case  of  JVild  v.  Lockhart  (10  Beav.  320)  is  clearly 
distinguishable  ;  for  there  the  sale  had  been  consented  to  by  the  mortgagee.  They 
relied  upon  the  authorities  of  Upperton  v.  Harrison  (7  Sim.  444),  and  Barnes  v.  Bacster 
(1  Y.  &C.  C.  C.  401). 

Mr.  Toller  appeared  for  Mr,  Tynte. 

]Mr.  Walker,  in  reply. 

The  Lord  Chancellor.  If  the  arguments  of  this  case  had  commenced  and 
closed  on  the  same  day,  I  should  undoubtedly,  not  only  for  my  own  satisfaction,  but 
in  deference  to  the  very  high  authority  by  whom  the  decree  has  been  pronounced, 
have  taken  time  to  deliberate  and  consider  the  case  in  all  its  bearings,  before  I  came 
to  the  conclusion  that  I  ought  to  reverse  that  decree ;  but  it  has  now  occupied 
altogether  four  days  in  argument.  I  have  had  the  papers  home  with  me,  and  have 
had  full  opportunity  of  examining  the  whole  of  the  pleadings  together,  with  the 
authorities  to  which  I  was  referred.  Having  done  so,  it  would  now  be  mere  idle 
waste  of  time  if  I  were  not  at  once  to  state  that  I  cannot  concur  with  the  judgment 
to  which  the  learned  Vice-Chancellor  has  arrived.  I  think  the  decree  he  has  pro- 
nounced has  proceeded  on  erroneous  grounds  ;  and  under  the  circumstances  to  which 
I  have  alluded,  I  am  quite  sure  it  will  not  be  considered  as  any  sort  of  disrespect  to 
him  if  I  at  once  state  my  opinion. 

The  object  of  the  bill  is,  in  the  first  place,  to  bind  the  Reversionary  Company  to 
concur  in  the  completion  of  [711]  the  sale  of  certain  lots  or  pieces  of  property  sold  by 
the  Plaintiffs  in  the  year  1848;  and,  secondly,  to  oblige  the  company  to  concur  in 
the  completion  of  those  contracts  upon  the  terms  that  the  purchase-money  arising 
from  those  sales  should  be  in  the  first  place  applicable  to  discharge  the  expenses  of 
the  sale.  I  have  come  to  the  conclusion  that  there  is  nothing  to  warrant  either  of 
these  propositions ;  there  is  nothing  to  warrant  the  proposition  that  the  Defendants 
are  bound  to  concur  in  the  sale,  and  of  course  nothing  to  warrant  the  proposition 
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that  they  are  l)ound  to  concur,  and  to  allow  a  certain  portion  of  the  purchase-money 
to  be  applied  in  the  first  place  to  discharge  the  costs  of  the  sale.  Upon  the  first  of 
these  propositions  I  have  had  at  times  considerable  doubt,  but  that  is  the  conclusion 
I  have  eventually  arrived  at.  I  trust,  however,  from  what  has  passed,  that,  notwith- 
standing the  opinion  which  I  have  expressed,  the  Reversionary  Company  will  not  act  in 
a  mode  so  as  to  question  the  propriety  of  these  sales.  I  think,  although  the  company 
was  not  in  my  opinion  literally  bound  to  adopt  them,  yet  that  it  was  very  reasonable 
for  the  Plaintiffs  to  have  supposed  that  inasmuch  as  the  Reversionary  Company  had 
approved  of  so  many  of  the  contracts  of  sale  and  conveyances,  they  would  have 
approved  all  others  that  stood  in  a  like  position  where  sales  had  been  made ;  and  I 
trust,  that  on  receiving  the  purchase-money,  they  will  join  in  completing  such  sales. 

I  will  now  proceed  to  state  why  it  is  I  think  they  are  not  bound  to  complete  upon 
any  terms  short  of  receiving  the  whole  of  the  purchase-money  to  the  extent  of  their 
claim.  In  the  first  place  it  is  quite  clear  they  were  not  parties  to  the  contract  of 
sale  ;  but  parties  to  a  sale,  though  not  parties  to  the  contract,  may  so  conduct  them- 
selves as  to  be  estopped  from  saying  that  they  are  [712]  not  bound  to  act  as  if  they 
had  been  parties  to  the  contract ;  no  doubt  that  is  a  perfectly  correct  proposition 
both  at  law  and  in  equity.  But  with  the  generality  in  which  that  proposition  is 
sometimes  enunciated  I  cannot  concur.  It  is  going  much  farther  than  authority  or 
common  sense  warrants  to  hold,  that  a  person  by  standing  by  binds  himself  to  com- 
plete that  which  other  persons  are  doing  upon  the  faith  that  he  will  not  prevent  its 
being  done.  Standing  by  and  doing  nothing  may  be  like  silence  which  is  sometimes 
as  eloquent  as  any  words.  But  the  mere  fact  that  a  person  has  done  nothing,  and 
that  somebody  else  is  doing  an  act  which  cannot  be  perfected  except  with  the  con- 
currence of  the  person  standing  by,  cannot  give  a  right  against  him  ;  otherwise  this 
most  extraordinary  result  would  follow,  that  by  saying  nothing  to  the  person  whose 
consent  may  be  necessary,  and  by  proceeding  to  do  an  act  with  the  chance  of  his 
being  compelled  to  adopt  it  by  reason  of  his  standing  by,  his  consent  would  be 
inferred  in  the  very  case  in  which  if  it  had  been  asked  for  it  would  have  been 
refused. 

Now,  what  has  the  Reversionary  Company  done  to  bind  itself  to  the  completion 
of  these  contracts?  It  appears  that  they  obtained  their  security  on  the  9th  March 
1847,  which  security  consisted  of  the  grant  of  an  annuity  for  a  large  amount  secured 
for  Mr.  Tynte's  life  by  a  term  of  500  years.  The  property  of  Mr.  Tynte  was  subject 
to  a  prior  charge  of  £90,000,  or  rather,  to  be  quite  accurate,  to  two  amalgamated 
charges,  one  of  £85,000  and  the  other  of  £5000.  As,  however,  the  produce  of  the 
sale  has  been  sufficient  to  pay  off  both  those  incumbrances,  they  may  be  treated  as 
one  incumbrance  amounting  to  £90,000,  and  prior  to  that  of  the  Reversionary 
Company. 

[713]  Immediately  after  the  execution  of  the  deed  whereby  the  annuity  of  the 
Reversionary  Company  was  secured,  and  on  the  same  day,  Mr.  Tynte,  who  was  the 
owner  of  the  fee,  or  rather  the  owner  of  the  equity  of  redemption,  created  a  further 
charge  by  conveying  the  property  subject  to  the  prior  charges  for  £90,000  and  the 
annuity  of  £3545,  to  two  trustees,  the  present  Plaintiffs,  as  trustees  for  sale — that 
must  mean  to  sell  what  was  conveyed,  namely,  the  fee-simple  having  regard  to  the 
prior  incumbrances,  and  out  of  the  proceeds  of  the  sale  in  the  first  place  to  pay  all 
the  costs  of  the  sale,  and  then  to  pay  off  the  incumbrances  in  their  order,  including 
two  other  mortgages  posterior  to  that  of  the  Reversionary  Company,  amounting  to 
between  £20,000  and  £30,000,  and  as  to  the  ultimate  surplus  :  if  there  should  be  any 
(in  fact  there  was  none  at  all),  for  Mr.  Tynte  himself. 

The  trustees  of  Mr.  Tynte,  thinking  it  was  their  duty  to  pay  off  the  subsequent 
incumbrances  (and  they  must  for  this  purpose  be  treated  as  merely  acting  as  agents 
for  Mr.  Tynte,  or  for  Mr.  Tynte  and  the  subsequent  incumbrancers  :  in  one  or  other 
of  these  lights  they  were  certainly  acting),  and  considering  how  they  could  most 
expeditiously  get  the  property  sold  to  relieve  Mr.  Tynte  from  the  pressure  of  this 
large  annuity,  write  the  letter  of  the  27th  August  1847,  on  which  both  parties  have 
relied  in  support  of  their  cases.  The  terms  of  that  letter  are  important ;  it  was 
written  by  the  Messrs.  Baker,  the  Plaintiffs'  solicitors,  to  the  secretary  of  the  Rever- 
sionary Company.  (His  Lordship  here  read  the  letter,  see  page  699  ante.)  That 
letter  was  written  in  August,  and  being  in  the  Long  Vacation,  and  from  the  necessity 
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of  communicating  with  the  board,  remained  unanswered  for  four  or  five  weeks,  but 
on  30th  September  Messrs.  Beavan  &  Anderson  wrote  to  Messrs.  Baker  &  Co.  the 
letter  which  is  the  foundation  of  the  [714]  Plaintiffs'  case,  and  it  is  material  to  con- 
sider what  is  the  true  interpretation  of  that  letter.  If  that  letter  amounted  to  what 
is  contended  for  on  the  part  of  the  Plaintiffs,  no  question  about  standing  by  or  con- 
duct can  arise.  The  argument  amounted  to  this,  that  that  was  a  contract  on  the 
part  of  the  company,  or  those  entitled  to  bind  the  company,  that  they  would  concur 
in  the  sales  intended  to  be  made.  I  think  it  amounted  to  nothing  of  the  sort. 
Observe  who  their  clients  were.  They  were  a  company  who  managed  their  affairs 
by  a  board  of  directors  and  their  secretary.  Letters  passed  sometimes  to  the 
solicitors,  but  in  regular  course  they  passed  to  the  secretary  of  the  company,  and 
were  submitted  to  the  board,  and  then  to  the  solicitors,  who  seemed  ultimately  to 
have  received  the  communication  of  the  27th  of  August,  and  to  have  written  the 
answer  on  the  30th  of  September,  which  was  as  follows: — "With  reference  to  your 
communication  to  the  secretary  of  the  General  Reversionary  Company  of  the  27th  of 
August,  Ave  think  3'ou  had  better  let  us  have  a  copy  of  the  trust  deed  referred  to  by 
you,  under  which,  as  we  understand,  you  contemplate  making  sales,  in  which  you 
anticipate  our  clients  may  be  called  upon  to  concur." — (That  was  the  deed  which  was 
made  behind  the  back,  so  to  speak,  of  the  Reversionary  Company) — "  When  we  have 
seen  that  deed  we  shall  be  better  able  to  inform  you  whether  our  clients  will  have 
any  difficulty  in  joining  in  the  conveyances."  (Up  to  that  time  there  certainly  is  no 
consent  at  all.  They  say  you  tell  us  you  are  trustees  under  a  deed  to  sell ;  when 
you  send  us  a  copy  we  shall  be  better  able  to  tell  you  whether  we  can  advise  our 
clients  to  consent.  Then  follows  this  passage) — "  We  need  not  say,  as  far  as  we  are 
concerned,  we  shall  be  ready  to  give  you  every  facility  in  our  power  to  whatever 
arrangements  you  may  propose  with  regard  to  the  sales."  Following  out  the  sentence 
as  to  what  advice  they  would  give  to  their  [715]  clients,  I  cannot  assume  that  that 
was  meant  to  be  anything  like  a  written  consent,  or  that  it  amounted  to  any  more 
than  a  courteous  way  between  solicitors  of  saying,  "  Let  us  know  what  are  the  terms 
on  which  you  are  proposing  to  sell,  then  we  will  try  and  do  the  best  we  can  for  you. 
We  are  anxious  to  serve  you  as  well  as  we  can,  and  when  we  know  what  the  deed  is 
we  will  see  how  far  we  can  advise  our  clients  to  co-operate  with  you."  So  matters 
stood,  and  nothing  further  was  done  until  the  5th  of  April  1848.  A  portion  of  the 
property  was  near  the  town  of  Newport,  and  Mr.  Farebrother  the  auctioneer  being 
of  opinion  that  it  would  be  obviously  for  the  interests  of  the  vendor  that  it  should 
be  sold  in  building  lots,  and  a  necessary  preliminary  to  that  being  that  it  should  be 
surveyed  and  laid  out  with  roads,  the  trustees,  considering  how  they  could  put  them- 
selves in  funds  to  make  those  roads,  took  into  their  hands  the  receipt  of  the  rents. 
They  had  kept  down  all  the  interest  on  the  mortgages,  and  there  remained  in  their 
hands  on  account  of  rent  a  small  sum  of  £100,  which  was  such  a  drop  as  far  as  the 
Reversionary  Company  was  concerned,  that  it  was  quite  unimportant  whether  it  was 
applied  in  payment  of  their  arrears,  or  was  otherwise  applied.  The  Reversionary 
Company  had  not  taken  possession,  but  they  had  a  power  of  distress,  and  they  might 
have  distrained  for  rent  at  any  time,  but  they  did  not  choose  to  distrain,  knowing 
that  Mr.  Tynte,  the  grantor  of  their  annuity,  was  by  himself  or  those  who  claimed 
under  him  receiving  the  rents.  They  might  not  have  been  able  to  claim  bygone 
rents,  but  the  future  rents  they  might  interfere  with  without  taking  possession  of 
the  estate.  Accordingly  the  Plaintiffs'  solicitors,  by  their  letter  of  the  -Sth  April 
1848,  wrote,  stating  the  difficulty  they  had  about  making  the  roads.  They  stated 
that  they  had  that  very  small  fund  in  hand,  and  that  they  proposed  to  apply  it, 
together  with  the  rents  which  [716]  would  accrue  up  to  the  next  Midsummer, 
amounting  to  about  £1100,  in  making  these  roads  ;  that  they  could  not  do  so  without 
the  consent  of  the  Reversionary  Company  ;  that  the  other  incumbrancers  had  con- 
sented, and  that  it  was  for  the  common  interest  of  everybody  concerned  in  the  estate 
to  make  the  most  of  it,  and  under  these  circumstances  they  asked  the  Reversionary 
Company  to  give  their  consent.  That  was  a  most  reasonable  application.  Mr. 
AValker  infers  from  that,  that  the  company  must  have  known  that  the  sales  were 
made  under  the  trust  deed  ;  that  they  must  have  known  it  was  not  Mr.  Tynte,  but 
the  trustees  who  were  making  the  sales.  I  think  it  very  probable  they  did  infer  it, 
but  I  do  not  see  in  my  view  of  the  case  that  that  bears  very  much  on  the  principle 
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which  is  to  govern  my  decision.  Mr.  Walker's  argument  is,  that  inasmuch  as  the 
trust  deed  was  the  only  deed  which  authorised  them  to  have  the  rent  in  their  hands, 
the  Reversionary  Company  must  have  known  that  the  trustees  were  acting  under 
that  deed.  Be  it  so ;  it  was  a  matter  of  perfect  indiflerence  to  the  company  whether 
Mr.  Tynte  was  selling  the  estate,  or  whether  it  was  conveyed  to  trustees.  I  dare  say 
they  kne\v  it  had  been  conveyed  to  trustees  for  sale.  They  knew  there  were  incum- 
brancers after  themselves,  and  they  may  very  likely  have  thought  it  was  conveyed 
to  trustees  to  sell,  to  pay  those  subsecjuent  incumbrancers.  About  a  month,  however, 
after  Messrs.  Bakers'  application  Messrs.  Beavan  &  Anderson  wrote  to  them  as 
follows  : — "  With  reference  to  your  letter  of  the  6th  of  April,  addressed  to  Mr.  Hodge, 
we  beg  to  inform  you  that  the  directors  of  the  General  Eeversionary  Company  are 
willing  to  forego  the  immediate  payment  of  the  arrears  of  rent  now  in  hand,  pro- 
vided the  subsequent  incumbrancers'  consent  shall  be  obtained  to  the  arrangement 
proposed  in  your  letter  ;  and  we  have  to  inform  you  that  on  the  part  of  Mr.  Beavan, 
we  have  no  objection  to  [717]  the  course  proposed,  as  we  are  satisfied  that  the 
making  of  the  roads  as  contemplated  will  tend  to  increase  the  value  of  the  property. "^ 
I  think  that  was  a  very  reasonable  letter  to  write.  The  inference  I  also  think  from 
it  is  very  strong,  almost  irresistible,  that  they  knew  there  were  subsequent  incum- 
brancers for  whom  the  Plaintiffs  were  trustees,  and  it  clearly  amounted  to  a  consent 
that  the  rent  in  hand,  and  to  accrue  up  to  the  Midsummer  following,  should  be 
applied  in  making  the  roads.  Then  there  is  another  letter  from  Messrs.  Baker  & 
Co.,  stating  that  it  was  not  only  necessary  to  make  the  roads,  but  that  there  was  an 
outstanding  lease,  the  holder  of  which  was  tr3'ing  to  make  very  exorbitant  terms, 
but  informing  the  Reversionary  Company  that  the  Plaintifis  had  ultimately  succeeded 
in  obtaining  the  surrender  of  the  lease  for  £542,  that  they  had  not  got  the  sum 
requisite  for  the  purchase,  but  that  it  would  have  in  part  to  be  advanced  by  the- 
trustees,  and  desiring  the  consent  of  the  Eeversionary  Company  to  that  also.  About 
a  fortnight  after,  on  the  23d  of  May  1848,  Mr.  Anderson  writes  again  :  "  Our  clients 
are  not  disposed  to  raise  any  objection  to  the  ajjplication  of  the  sum  of  £.542  towards- 
the  purchase  of  the  tenant's  interest." 

Xow,  up  to  that  time  what  does  all  which  had  taken  place  amount  to  '  In  my 
opinion  to  nothing  more  than  that  the  Reversionary  Company  believed  that  the  person 
who  had  created  their  incumbrance  had  probably  created  subsequent  incnmlirances- 
and  was  proceeding  to  a  sale,  and  they  knew  that  they  had  been  asked  whether  thej^ 
would  consent  to  such  sale,  and  that  they  had  said  we  will  give  every  facility  we  can, 
but  before  we  do  anything  we  must  see  the  deed.  It  was  contended  that  they  must 
have  known  the  nature  of  the  deed,  because  they  were  told  it  was  the  same  as  another 
deed  stated  in  the  abstract,  which,  if  they  had  looked  at  their  own  abstract,  [718J 
they  would  have  seen.  But  they  wanted  to  know  what  the  exact  deed  was.  They 
said  in  effect,  we  are  perfectly  content  with  matters  as  they  are.  We  are  going  to 
offer  no  unreasonable  obstacle  to  the  course  you  propose,  but  shew  us  the  deed  and 
then  we  may  concur.  In  the  meantime  you  say  it  is  necessary  to  lay  out  a  sum  of 
money  which  you  have  in  hand  and  the  subsequent  rents,  do  that  and  we  shall  never 
call  it  in  question  if  the  other  incumbrancers  after  us  agree. 

That  being  the  state  of  things  in  May  1848,  it  is  not  pretended  that  anything  else 
took  place  up  to  the  time  of  the  sale,  except  that  it  is  said  the  particulars  and  con- 
ditions of  the  sale  were  known  to  the  solicitors  of  the  Reversionary  Company. 
Assuming  them  to  have  had  notice  of  the  conditions  of  sale,  I  am  at  a  loss  to  know 
what  they  disclose.  They  mereh'  disclose  that  they  were  selling  as  trustees,  and 
claiming  under  Mr.  Tynte  behind  the  back  of  the  Reversionary  Company. 

After  the  sale  had  taken  place  nothing  further  was  done  until  November  1848. 
I  should  state  that  before  that  time  the  Plaintiffs'  solicitors,  wishing  to  complete  the 
contracts,  having  sold  a  great  number  of  small  lots  as  quickly  as  possible,  wrote  to 
the  solicitors  of  the  company,  saying  :  "  We  hope  you  will  have  your  deed  ready  tcv 
be  examined  by  the  purchasers,  because  they  will  all  want  you  to  be  conveying  parties, 
and  for  that  purpose  they  must  look  at  your  deed  : "  and  this  was  assented  to  on  the 
part  of  the  Reversionary  Company. 

In  the  month  of  November,  some  drafts  are  forwarded  for  the  approval  of  the 
company  ;  and  in  those  drafts  purporting  to  be  conveyances  of  certain  of  the  lots  the 
sale  is  stated  to  be  in  consideration  of  so  much  purchase-money  paid  to  the  prior 
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incumbrancers,  and  to  those  [719]  drafts  Mr.  Anderson,  on  behalf  of  the  company^ 
assents.  There  is  no  objection.  He  takes  it  for  granted  that  Mr.  Tynte,  or  Mr. 
Tynte's  trustees,  as  he  calls  them,  are  putting  the  property  up  for  sale  through 
Messrs.  Farebrother,  so  as  to  get  the  most  for  it,  and  probably  the  most  has  been  got 
for  it.  So  it  went  on  with  one  exception,  with  respect  to  all  the  conveyances,  amount- 
ing to  no  less  than  forty  in  number.  Of  course  those  deeds  were  all  prepared  by  the 
respective  purchasers.  I  may  observe  that  on  one  occasion,  when  Messrs.  Baker 
asked  the  solicitors  of  the  company  to  give  a  general  consent  to  all  the  deeds  which 
should  from  time  to  time  be  submitted  for  their  approval,  they  answered  that  the 
board  declined  to  authorize  in  the  dark  an  assent  to  any  conveyance  which  they  had 
not  prenousl}'  approved  of.  I  daresay  they  had  no  intention  of  raising  any  difficulty 
about  the  sales,  and  that  they  intended  only  to  say  we  do  not  consider  ourselves 
bound  to  anything ;  we  wish  to  give  you  every  facility,  but  it  must  be  a  consent  pro 
liac  vice.  So  matters  proceeded  down  to  the  month  of  July  1849.  A  great  number 
of  conveyances  were  assented  to  from  time  to  time,  all  making  the  purchase-money 
payable  to  the  prior  incumbrancers.  At  that  time  a  sum  nearly  sufficient  had  been 
received  to  satisfy  the  incumbrancers  prior  to  that  of  the  Reversionary  Companj',  and 
in  that  state  of  things  an  application  was  made  by  Messrs.  Baker,  as  the  solicitors  of 
the  vendors,  to  Messrs.  Beavan  &  Anderson,  asking  leave  to  retain  a  sum  of  money 
towards  the  expenses  of  the  sale.  So  far  as  I  can  see  that  was  the  first  time  that  any 
suggestion  had  been  made  to  Messrs.  Beavan  &  Anderson  on  the  subject  of  the  costs 
of  these  sales,  or  that  anything  had  occurred  to  lead  them  to  suppose  that  the  costs 
were  to  be  borne  by  any  other  person  than  the  person  who  had  created  the  incum- 
brances, or  the  Plaintiffs  claiming  under  him.  Whatever  was  said  in  the  year  1849,  or 
[720]  after  the  sales  in  1848,  is  unimportant,  except  so  far  as  it  may  throw  light  on 
what  had  been  done  or  said  prior  to  those  sales ;  for  that  purpose  it  might  be 
important,  but  certainly'  the  letter  of  Juh^  1849  does  not  lead  to  the  inference  that 
the  PlaintiflFs  had  been  up  to  that  time  acting  on  the  notion  that  thej'  were  to  have 
the  costs  of  the  sale  in  priority  to  the  incumbrance  of  the  Eeversionary  Company ; 
nor  indeed  that  anything  had  been  done  at  a  previous  stage  sanctioning  that  which 
was  then  asked  for ;  it  seems  to  be  a  thing  for  the  first  time  brought  to  the  attention 
of  Messrs.  Beavan  &  Anderson.  They  are  in  that  letter  informed  that  an  arrange- 
ment had  been  entered  into  for  enabling  the  trustees  for  sale  to  retain  out  of  the 
purchase-moneys  yet  to  be  received  for  lots  already  sold  £4000  on  account  of  the 
trust  expenses,  which  was  to  be  applicable  to  the  payment  of  the  costs  of  the  sales 
generally,  including  the  costs  of  the  Reversionary  Company.  On  the  23d  July  1849, 
Messrs.  Beavan  &  Anderson,  by  letter,  signify  a  refusal  on  the  part  of  the  company 
to  assent  to  such  an  appropriation  of  the  purchase-money.  I  am  of  opinion,  therefore, 
that  up  to  that  time  there  was  nothing,  as  I  have  already  stated,  to  bind  them  to 
assent  to  the  sales  which  had  taken  place  ;  and  even  if  I  were  wrong  about  that,  I  am 
clearly  of  opinion  that  there  was  not  anything  to  bind  them  to  allow  the  purchase- 
money  to  go  in  discharge  of  any  costs,  or  in  any  other  way  than  first  of  all  in 
liquidating  the  prior  incumbrances,  and  then  in  liquidating  their  own. 

Thus  matters  stood  at  that  time.  All  that  passed  afterwards  is  quite  unimportant, 
unless  there  be  something  from  which  it  can  be  inferred  (in  spite  of  the  interpretation 
which  the  previous  letters  and  conduct  of  the  parties  have  led  me  to  form)  that  the 
Reversionary  Company  did  assent  to  the  sale  and  the  [721]  appropriation  of  the 
purchase-money  as  contended  for  by  the  Plaintiffs.  Without  going  into  all  the  details 
of  the  case,  I  conceive  there  is  nothing  at  all  in  the  evidence  to  lead  me  to  any  other 
conclusion.  The  statement  of  Mr.  Anderson  all  along  was,  "I  never  agreed  to  any- 
thing. I  now  hold  the  same  language  I  have  always  held.  I  wish  to  give  you  every 
facility,  but  I  never  had  such  a  notion  as  by  giving  you  facility  I  meant  to  forego  any 
right  to  get  my  clients  paid." 

The  conduct  of  the  company  has  been  throughout  consistent  with  the  language  of 
Mr.  Anderson,  though  there  has  apparently  been  one  exception  ;  namely,  in  the  con- 
veyance to  Mr.  Cave,  in  which  there  is  a  recital  that  the  sale  had  been  made  with  the 
consent  of  the  Eeversionary  Company.  It  is  to  be  observed,  however,  that  although 
that  conveyance  was  made  and  approved  of  by  the  solicitors  of  the  Reversionary 
Company  in  August  1849,  yet  that  one  month  prior  to  that  the  company  had 
announced   that  they  did  not  accede  to  such  a  view  of  the  matter ;    they  stated 
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courteously,  but  firmly,  in  July  1849,  that  they  declined  to  recognise  it,  for  that  is 
the  interpretation  I  put  on  the  answer  which  they  sent  to  the  letter  of  the  7th  July. 
It  is  very  true  that  there  might  thus  have  been  a  recognition  by  matter  subsequent 
of  a  previous  consent  to  a  sale  of  the  whole  ;  but  even  if  that  were  so,  I  do  not  think 
it  would  touch  the  question  of  how  the  purchase-money  is  to  be  applied  ;  it  might  go 
to  bind  the  company  to  complete  the  sales,  Imt  I  do  not  think  that  of  any  importance  ; 
nor  can  I  consider  that  a  safe  ground  (if  that  were  the  question)  on  which  to  decree  a 
specific  performance.  Having  regard  to  what  Mr.  Anderson  says  on  that  subject, 
which  is  so  extremely  natural  and  so  very  likely  to  be  the  truth,  I  cannot  but  place 
implicit  credence  in  his  statement,  and  the  more  especially  as  he  [722]  is  not  met  on 
that  point  by  any  counter  affidavit.  When  his  attention  is  called  to  that  particular 
recital  in  the  draft  which  was  made  after  the  company  had  repudiated  any  obligation 
to  pay  the  costs,  and  of  course,  therefore,  any  obligation  to  complete  the  sales,  he 
says  :""  I  am  astonished  at  seeing  such  a  recital ;  there  have  been  forty  drafts  sub- 
mitted to  us  at  different  times,  and  this  is  the  only  one  that  contains  such  a  recital." 
It  is  not  very  important  whether  the  purchaser  chose  in  drawing  the  conveyance  to 
say  it  was  with  the  company's  consent  or  not ;  it  would  not  strike  Mr.  Anderson  as 
being  very  important  if  his"  attention  had  been  drawn  to  it  in  any  one  of  the  forty 
conveyances,  but  when  his  attention  is  drawn  to  it,  he  says :  "  I  never  meant  to  state 
that  which  should  be  a  retrospective  means  of  establishing  against  the  company  that 
they  had  consented  to  something,"  which  he  swears  they  never  did  consent  to. 
It  seems  to  me  that  that  is  a  clear  statement. 

The  result,  therefore,  in  my  opinion,  is  that  the  very  learned  Judge  from  whose 
decision  this  appeal  is  brought,  and  for  whom  I  entertain  every  sense  of  respect, 
has  miscarried  in  this  case  ;  and  I  must  not  shrink  from  stating  that  I  think  the 
whole  bill  is  framed  upon  an  erroneous  ground  ;  that  the  Plaintiffs  have  not  established 
a  case  to  bind  the  company  to  complete  the  sales,  and  still  less  to  complete  them 
upon  the  terms  that  the  purchase-money  arising  from  such  sales  should  be  in  the 
first  place  applicable  to  discharge  the  expenses  of  the  sales ;  and  under  such  circum- 
.stances  I  am  of  opinion  that  the  bill  ought  to  have  been  dismissed  with  costs. 

[723]     In  the  Matter  of  The  Clerks  of  Records  and  "Writs.     Before  the  Lord 
Chancellor  Lord  Cranworth  and  the  Lord  Justice  Turner.  (1)     Jan.  13,  1854. 

Oaths  may  be  administered  by  the  Commissioners  appointed  to  administer  oaths  in 
Chancery  under  the  Act  16  &  17  Vict.  c.  78,  not  only  at  their  respective  places  of 
business,  but  anywhere  within  the  limits  of  their  juri.sdiction. 

At  the  request  of  the  Council  of  the  Incorporated  Law  Society  (the  members  of 
which  were  interested  in  the  question  as  Commissioners  appointed  to  administer 
oaths  in  Chancery  under  the  Act  16  &  17  Vict.  c.  78),  the  following  point  of  con- 
struction and  practice  was  submitted  for  the  decision  of  the  Court. 

Mr.  Keith  Barnes,  a  solicitor,  having  occasion  to  make  an  affidavit  in  a  cause  of 
Ferhtti  v.  Lumhi/,  but  being  unable  to  leave  his  house  on  account  of  illness,  requested 
Mr.  Coverdale,  a  member  of  the  Council  of  the  Incorporated  Law  Society  and  a 
London  Commissioner  appointed  to  administer  oaths  under  the  Act,  to  call  at  his 
private  residence  in  Upper  Portland  Place,  and  administer  the  oath.  Mr.  Coverdale 
attended,  and  administered  the  oath  to  Mr.  Barnes  accordingly  :  the  jurat  to  the 
affida\it  was  in  the  following  terms, — "  Sworn  at  No.  8  Upper  Portland  Place  Saint 
Marylebone  in  the  county  of  Middlesex,  this  2d  day  of  January  1854.  Before  me, 
Jn.  Coverdale,  a  London  Commi.s.sioner  to  administer  oaths  in  Chancery."  On  this 
affidavit  being  taken  to  the  Clerk  of  Records  and  Writs,  he  refused  to  file  it,  because 
it  was  not  sworn  at  the  place  of  business  of  the  Commissioner.  The  question 
depended  on  the  first  and  second  sections  of  the  Act  (16  &  17  Vict.  c.  78),  which  are 
as  follow : — 

[724]  "  I.  The  persons  now  stjded  '  Masters  Extraordinary  in  Chancery  '  shall 
cease  to  be  so  styled,  and  they  and  all  persons  hereafter  appointed  by  the  Lord 
Chancellor  to  execute  like  duties  in  England  shall  be  designated  '  Commissioners  to 
administer  oaths  in   Chancery  in  England,'  and  shall  possess  and  exercise  all  such 
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powers  and  discharge  all  such  duties  as  uow  appertain  to  the  office  of  Master  Extra- 
ordinary in  Chancery,  by  virtue  of  any  statute  or  order  of  the  Court  of  Chancery,  or 
of  the  Lord  Chancellor,  or  usage  in  that  behalf  or  otherwise." 

"  II.  It  shall  be  lawful  for  the  Lord  Chancellor  from  time  to  time  to  appoint  any 
persons  practising  as  solicitors  within  ten  miles  from  Lincoln's  Inn  Hall  at  their 
respective  places  of  business  to  administer  oaths  and  take  declarations,  affirmations, 
and  attestations  of  honour  in  Chancery,  and  to  possess  all  such  other  powers,  and 
discharge  all  such  other  duties  as  aforesaid  ;  and  such  persons  shall  be  styled 
'  London  Commissioners  to  administer  oaths  in  Chancery  ; '  and  they  shall  be  entitled 
to  charge  and  take  a  fee  of  one  shilling  and  sixpence  for  every  oath  administered 
by  them,  and  for  every  declaration,  atiirmation,  or  attestation  of  honour  taken 
by  them,  subject  to  any  order  of  the  Lord  Chancellor  varying  or  annulling  the 
same." 

Ml'.  Bacon,  on  behalf  of  the  Council  of  the  Incorporated  Law  Society,  asked  that 
the  Clerk  of  Records  and  Writs  might  be  directed  to  receive  the  affidavit,  notwith- 
standing it  was  not  sworn  at  the  place  of  business  of  the  Commissioner.  Referring 
to  the  sections  of  the  Act,  he  stated  that  it  had  been  the  constant  practice  of  the 
Masters  Extraordinary  to  administer  oaths  wherever  it  was  found  expedient  within 
the  limits  of  the  jurisdiction  assigned  to  them,  and  that  they  did  not  confine  them- 
selves to  doing  so  at  their  places  of  business ;  [725]  and  he  submitted  that  the 
Commissioners  under  the  Act  in  question  had  exactly  the  same  powers  as  the 
Masters  Extraordinary  formerly  had.  He  further  stated  that  the  present  application 
was  made  ex  park  on  an  affidavit  of  the  facts,  and  that  the  object  was  to  obtain  a 
settlement  of  the  point  in  question. 

The  Lord  Chancellor.  I  think  there  is  no  doubt  that  the  construction  you 
contend  for  is  the  right  one.  It  never  could  have  been  meant  that  the  validity  of 
an  oath  should  depend  upon  the  fact  of  whether  it  was  administered  at  the  usual 
place  of  business  of  the  Commissioner  or  not ;  and  the  Lord  Justice  Turner  has 
directed  my  attention  to  the  seventh  section  of  the  Act,  which  tends  to  confirm 
this  view.  That  section  enacts  that  persons  authorized  to  administer  oaths  for  the 
Court  of  Chancery  may  administer  oaths  in  the  Chancery  of  the  County  Palatine  of 
Lancaster ;  and  it  is  hardly  possible  that  it  could  be  contemplated  that  such  oaths 
should  be  administered  only  at  the  place  of  business  of  the  Commissioner.  The 
position  of  the  words  in  the  second  section  is,  perhaps,  rather  unfortunate  ;  the 
words  "at  their  respective  places  of  business"  should  follow  the  word  "practising;" 
but  the  meaning  is  clear.  The  Commissioners  also  could  not  at  their  respective 
places  of  business  possess  all  the  powers  that  were  enjoyed  by  the  Masters  Extra- 
ordinary in  Chancery,  because  one  of  those  powers  was  the  right  to  go  to  a  sick 
man  and  take  his  oath.  The  affidavit  therefore  sworn  in  the  present  case  is  quite 
correct ;  and  it  may  be  taken  that  affidavits  sworn  anywhere  before  these  Com- 
missioners within  the  limits  of  their  jurisdiction  are  good,  although  they  are  not 
sworn  at  their  own  places  of  business.  (2) 

(1)  The  Lord  Justice  Knight  Bruce  was  absent  from  indisposition. 

(2)  June  3,  1854.  Hill  v.  I'ollit.  This  case  was  brought  under  the  notice  of  the 
Lord  Chancellor  on  the  ground  that  [726]  the  decision  in  the  above  was  made  on  an 
ex  parte  application. 

Mr.  Follett  stated  that  the  Record  and  Writ  Clerks  had  refused  to  receive  an 
affidavit  which  had  been  sworn  in  the  office  of  the  Accountant-General  before  Mr. 
Keith  Barnes  (a  London  Commissioner).  The  application  was  now  made  to  the 
Lord  Chancellor  at  the  suggestion  of  the  Master  of  the  Rolls,  before  whom  it  had 
been  originally  brought. 

Mr.  Murray,  one  of  the  Clerks  of  the  Records  and  "Writs,  explained  that  the 
only  object  which  that  body  had  in  view  in  refusing  to  receive  the  affidavit  in 
question  was  to  ascertain  whether  the  Commissioners  for  taking  affidavits  could, 
by  the  exercise  of  their  powers  in  public  offices,  deprive  the  Suitors'  Fee  Fund  of 
those  fees  which  would  otherwise  accrue  to  it. 

Mr.  J.  H.  Taylor,  for  the  Suitors'  Fee  Fund,  submitted  that  if  the  words  "at 
their  respective  places  of  business "  were  to  be  read  as  applicable  to,  and  in  con- 
nection with,  the  words  "practising  as  solicitors,"  and  not  as  pointing  to  the  place 
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where  the  oath  was  to  be  administered,  it  would  follow  that  the  words  "at  their 
respective  places  of  business  "  were  mere  surplusage,  and  if  so,  it  would  also  follow 
that  a  London  Commissioner  might  administer  oaths  at  Liverpool  or  elsewhere. 

The  Lord  Chancellor,  after  observing  that  he  saw  the  difficulty  suggested  by- 
Mr.  J.  H.  Taylor,  said  that  he  remained  of  the  same  opinion  as  that  he  had  already 
expressed  when  the  point  was  originally  before  him,  to  the  effect  that  the  words 
"  respective  places  of  business  "  must  not  be  construed  in  the  limited  sense  contended 
for,  but  must  be  referred  to  and  include  all  Commissioners  whose  place  of  business 
was  within  the  radius  of  ten  miles  from  Lincoln's  Lin  Hall  prescrilted  by  the  Act, 
and  that  therefore  the  affidavit  ought  to  have  been  received.  He  added  that  one 
object  of  the  Legislature,  in  passing  this  Act,  namely,  that  of  saving  the  expense  of 
commissions,  would  be  defeated  if  the  affidavit  in  question  were  not  admitted  to 
be  filed,  and  that  although  the  practice  was  liable  to  abuse  by  a  low  class  of 
solicitors,  who  might  avail  themselves  of  the  privilege,  yet  that  these  were  abuses 
which  it  was  difficult  to  guard  against,  and  must  be  met  as  they  occurred. 

[727]     Whitbread  v.  Smith.      Before  the   Lord  Chancellor  Lord  Cranworth  and 
the  Lords  Justices.     Jan.  17,  Feb.  8,  11,  1854. 

[S.  C.  2  Eq.  R.  377  ;  23  L.  J.  Ch.  611  ;  18  Jur.  475 ;  2  W.  R.  177.] 

Real  estate  was  settled  on  A.  for  life,  remainder  to  his  wife  for  life,  remainder  to 
the  heirs  of  the  body  of  the  wife,  remainder  to  the  right  heirs  of  A.  ;  A.  and  his 
wife  barred  the  wife's  estate  tail ;  and  by  that  and  other  deeds  it  was  settled  to 
such  uses  as  A.  should  appoint;  A.  appointed,  by  a  deed  of  July  1817,  to  such 
uses  as  he  and  his  wife  should  jointly  appoint  and  in  default  to  himself  for  life, 
remainder  to  his  wife  for  life,  remainder  to  his  son  in  fee.  A.  and  his  wife  made 
several  mortgages,  all  except  one  limiting  the  equity  of  redemption  upon  or  con- 
sistently with  the  uses  of  the  deed  of  1817.  Li  1832  they  made,  under  the  power 
in  the  deed  of  1817,  another  mortgage,  which  limited  the  equity  of  redemption  to 
A.  and  his  wife,  "their  heirs  or  assigns,  or  to  such  other  persons,  &c.,  as  they 
should  direct ; "  and  by  a  deed  of  even  date  certain  terms  were  assigned  to  attend 
the  inheritance  according  to  the  uses  of  the  mortgage  deed  of  even  date.  The 
wife  having  died,  the  husband  claiming  to  be  seised  in  fee  sold.  On  a  bill  filed 
against  the  purchaser  by  parties  claiming  under  the  son  to  redeem  :  Held,  that 
the  proviso  for  redemption  in  the  deed  of  1832  was  not  intended  to  vary  the 
limitation  of  the  equity  of  redemption,  and  did  not  defeat  the  limitation  of  the  fee 
in  the  deed  of  1817. 

A.  and  his  wife,  by  deed,  limited  the  estate  to  such  uses  as  A.  alone  should  by  deed 
or  will  appoint ;  on  the  next  day,  A.  by  deed-poll  appointed  to  such  uses,  &c.,  as 
he  and  his  wife  should  jointly  appoint,  with  remainder  in  default  of  appointment 
to  the  son  in  fee ;  and  on  the  day  after  by  a  deed  A.  and  his  wife  appointed  the 
estate  by  way  of  mortgage :  after  this  last  deed  had  been  engrossed,  it  was  con- 
siderably altered  and  interlined,  the  wife  not  having  been  originally  made  a  party 
to  it :  Held,  under  the  circumstances,  that  the  three  deeds  must  be  presumed  to 
have  formed  but  one  transaction. 

Tenant  for  life  with  an  absolute  power  of  appointment,  bound  to  keep  down  the  interest 
on  charges  created  by  himself. 

This  was  an  appeal  by  the  Plaintiffs  from  the  decision  of  the  Vice-Chaucellor 
Kindersley,  made  on  the  hearing  of  the  cause  on  the  11th  June  1853.  The  facts  are 
here  re-stated  from  the  report  of  the  case  in  the  first  volume  of  Mr.  Drewry's 
Reports,  page  531. 

The  Plaintiffs  in  this  case  claimed  as  purchasers  under  a  deed  dated  the  13th 
April  1850  from  W.  Rees  the  son  of  W.  Rees,  who  died  in  September  1849.  The 
Defendants,  M.  T.  Smith  and  M 'Donald  Steele,  were  the  dcAasees  in  trust  of  the 
will  of  Thomas  Williams;  Elizabeth  "Williams  was  his  executrix,  and  W.  H.  Williams 
his  son  and  beneficial  devisee. 

By  an  indenture  of  the  28th  May  1794,  and  a  fine  [728]  then  levied,  certain  real 
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estate  was  limited  to  W.  Rees  the  elder  and  Mary  his  wife,  and  their  hoii.s,  until 
the  then  intended  marriage  of  their  son  with  Ann  Harris,  with  remainder  to  the 
said  W.  Rees  the  elder  and  Mary  his  wife,  for  their  lives  and  the  life  of  the 
survivor;  with  remainder  to  Warren  Jane  for  a  term  of  100  years  upon  certain 
trusts  which  never  arose  ;  with  remainder  to  VV.  Rees  the  younger  for  life  ;  with 
remainder  to  A.  Harris  for  life ;  with  remainder  to  the  heirs  of  the  body  of  A. 
Harris  by  W.  Rees  the  younger;  with  remainder  to  the  right  heirs  of  W.  Rees  the 
younger.  On  the  28th  April  1808  W.  Rees  the  elder  died,  and  on  the  15th  May 
1813  Mary  Rees  died. 

By  indenture  of  the  2d  June  1815,  and  a  recovery  then  suffered,  the  estate  tail 
of  A.  Harris  (then  Rees)  was  barred,  and  the  estate  was  limited  to  Baker  and  Price 
for  a  term  of  1000  years,  upon  trust  to  raise  £500,  with  remainder  to  W.  Rees  for 
life ;  with  remainder  to  Anne  his  wife  for  life ;  with  remainder  to  Baker  and  Price 
and  their  heirs,  during  their  lives,  &c.,  as  trustees  to  preserve,  &c.  ;  with  remainder 
to  Gardner  and  Baker,  for  a  term  of  1000  years,  to  I'aise  £600  for  the  children  of 
W.  Rees  by  Anne,  with  remainder  to  the  right  heirs  of  the  survivor  of  W.  and  A. 
Rees  ;  and  tliis  indenture  contained  a  reservation  of  powers  of  revocation  and  new 
appointment  in  Rees  and  his  wife. 

On  27  th  March  1815,  Baker  and  Price,  as  trustees  of  the  first  term  of  1000  years, 
mortgaged  to  one  Howell  to  secure  £400. 

By  indenture  of  30th  June  1817,  Rees  and  his  wife  revoked  the  uses  in  the 
deed  of  the  2d  January  1815,  save  as  to  the  first  term  of  1000  years,  and  the 
estate  was  thereby  limited  subject  to  the  said  term  to  such  uses,  [729]  &c.,  as  W. 
Rees  alone  should  by  deed  or  will  appoint.  On  the  next  day,  1st  July  1817,  W. 
Rees  by  deed-poll  appointed  the  estate  to  such  uses,  &c.,  as  he  and  his  wife  should 
jointly  appoint,  and  in  default  of  appointment  to  himself  for  life,  with  remainder  to 
his  wife  for  life  ;  with  remainder  to  his  son  W.  Rees  in  fee  charged  with  £600.  On 
the  2d  July  1817,  W.  Rees  and  his  wife  appointed  the  estate  to  Matthews  by  way 
of  mortgage  for  a  term  of  700  years  to  secure  £250,  and  provision  was  thereby  made 
for  cesser  of  the  term  on  repayment  of  the  money. 

On  the  27th  August  1817,  Howell's  mortgage  was  assigned  to  one  Richards,  and 
W.  Rees  and  his  wife  appointed  the  estate  to  him  by  way  of  further  mortgage  for 
a  term  of  800  3'ears  to  secure  in  all  £600 ;  this  deed  also  provided  for  cesser  of  the 
term  on  repayment  being  made. 

On  the  10th  July  1818,  Matthews  assigned  his  mortgage  to  Waters.  On  the 
29th  July  1818,  Richards  and  Waters  assigned  their  mortgage  to  Jenkins,  and 
W.  Rees  and  his  wife  appointed  the  estate  to  him  to  secure  altogether  £1000;  the 
proviso  for  reconveyance  was  "  unto  such  persons  for  such  estates  and  in  such 
manner  as  the  said  W.  Rees  and  Anne  his  wife  should  appoint,  and  in  default  of 
appointment  to  attend  the  inheritance."  On  the  22d  September  1820,  Jenkins' 
mortgage  was  assigned  to  Morgan,  and  W.  Rees  and  his  wife  appointed  the  estate  to 
Morgan,  in  fee  to  secure  in  addition  £140 ;  the  proviso  for  reconveyance  in  this  deed 
was  "  to  W.  Rees  and  Anne  his  wife,  their  heirs  or  assigns,  or  to  the  use  of  such 
person  or  persons  for  such  estate  or  estates,  &c.,  as  they  should  jointly  appoint,  ttc, 
and  in  default  thereof  to  such  uses  as  were  limited  by  the  deed-poll  of  1st  July  1817." 

[730]  On  the  4th  March  1824,  Rees  and  his  wife  appointed  the  estate  by  way  of 
mortgage  to  Mostyn,  with  a  proviso  for  reconveyance  unto  and  to  the  use  of 
W.  Rees  and  Anne  his  wife,  their  heirs,  appointees,  and  assigns,  or  as  he  or  they 
should  direct. 

On  the  23d  November  1826,  ^Morgan  and  Mostyn's  mortgages  were  assigned  to 
Anne  Phillips,  and  Rees  and  his  wife  further  charged  the  estates,  making  £1350  the 
total  then  due  ;  this  deed  provided  for  reconveyance  unto  "  W.  Rees  and  Anne  his 
wife,  to,  for,  and  upon  such  uses,  and  subject  to  such  power  of  appointment  and  other 
powers  as  are  declared  of  and  concerning  the  same  by  the  deed-poll  of  1st  July  1817." 
On  the  23d  November  1826,  the  estate  was  further  mortgaged  by  Rees  and  his 
wife  to  Protheroe  and  Phillips,  to  secure  £150,  17s.  6d. ;  this  deed  provided  for 
reconveyance  unto  the  said  W.  Rees  and  Anne  his  wife,  upon  the  uses  and  trusts 
declared  by  the  .said  deed-poll  of  the  1st  July  1817. 

On  the  7th  May  1832,  the  premises  were  appointed  in  fee  by  Rees  and  his  wife  to 
Walker  Gray,  to  secure  (including  A.  Phillips  and  Protheroe  and  Phillips'  mortgages 
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thereby  assigned)  £1450;  and  it  was  thereby  provided  that  on  repayment  of  the 
mortgage  money  the  estate  should  be  reconveyed  "  unto  and  to  the  use  of  the  said 
W.  Kees  and  Anne  his  wife,  their  heirs  or  assigns,  or  unto  such  other  person  or 
persons,  &c.,  as  they  should  direct."  And  a  power  of  sale  was  thereby  given  to  Gray, 
the  surplus  purchase-money  being  made  payable  to  W.  Kees  and  his  wife,  their 
heirs,  executors,  administrators,  and  assigns,  or  as  they  should  direct.  On  the 
following  day  a  further  charge  of  £150  in  favour  of  Gray  was  created  by  Rees  and 
his  wife. 

[731]  Anne  Rees  died  on  the  6th  September  1841. 

On  the  19th  July  1842,  W.  Rees  further  mortgaged  the  estate  in  fee  to  Martin, 
to  secure  (including  Gray's  mortgage  thereby  assigned)  £1800;  this  deed  provided 
for  reconveyance  "  unto  and  to  the  use  of  the  said  W.  Rees,  his  heirs  or  assigns,  or 
as  he  or  they  should  direct."  Martin,  on  the  22d  of  February  1843,  a.ssigned  to 
Colvin  ;  and  on  the  5th  November  1845,  Rees  and  Colvin,  in  pursuance  of  the  contract 
for  sale,  conveyed  for  £1900,  out  of  which  Colvin's  mortgage  was  paid  oH'  to  Mr. 
Williams,  the  testator  of  the  Defendants  Smith  and  Steele.  W.  Rees  died  in 
September  1849,  leaving  his  son  W.  Rees  the  younger  surviving,  who,  conceiving 
that  he  was  entitled  under  the  deed  of  1817,  conveyed  to  a  trustee  for  the  Plaintitis  ; 
and  the  bill  was  filed  by  them  to  redeem  as  against  the  representatives  of  Williams, 
treating  the  conveyance  of  1845  as  merely  a  security  for  the  mortgage  money  charged 
on  the  estate. 

A  statement  of  account  between  Rees  the  vendor  and  Williams  the  purchaser, 
with  reference  to  the  purchase-money  agreed  to  be  paid,  was  set  out  in  the  bill,  and 
admitted  to  be  correct  in  the  answer;  and  with  respect  to  one  item  of  £145,  part 
of  such  purchase-money,  there  appeared  the  following  explanatory  entry :  "  By 
abatement  of  purchase-money  as  agreed,  it  having  been  discovered  after  the  signing 
of  the  contract  that  there  had  been  a  settlement  of  the  estate,  and  that  it  was 
probable,  if  not  certain,  that  Mr.  Rees  had  only  a  life  interest  in  the  property, 
—£145." 

The  Vice-Chancellor  having  dismissed  the  bill  with  costs  the  Plaintiffs  now 
appealed,  and  the  cause  came  on  to  be  reheard  before  the  Lord  Chancellor  and  the 
Lords  Justices. 

[732]  Mr.  Glasse  and  Mr.  Whitbread,  for  the  Plaintiffs,  in  support  of  the  appeal. 
The  Vice-Chancellor  has  miscarried  in  holding  that  the  parties  to  the  mortgage  deed 
of  1832  intended  thereby  to  alter  the  devolution  of  the  property  to  other  uses  than 
those  to  which  it  stood  limited  previously  to  the  execution  of  that  deed.  It  is 
clearly  established  that  the  mere  form  of  reservation  of  the  equity  of  redemption  is 
not  of  itself  sufficient  to  alter  the  previous  title ;  the  rule  in  mortgage  transactions 
being  that  the  equity  of  redemption  remains  subject  to  the  old  uses,  unless  there  is 
a  clear  manifestation  of  intention  to  do  something  more  than  to  make  a  mere 
morti<age  :  Rnscombe  v.  Hare  (6  Dow.  1),  JVood  v.  J  Food  [7  Beav.  183),  IIi]jkinY.  JFilson 
(3  De  G.  &  Sm.  738),  Plmoden  v.  Hyde  (2  De  G.  Mac.  &  G.  684),  Clark  v.  Burgh 
(2  Coll.  221).  The  main  authoritj'  on  which  the  Vice-Chancellor  relied  was  that  of 
Anstm  V.  Lee  (4  Sim.  364),  but  the  soundness  of  that  decision  has  been  seriously 
impugned.  Lord  St.  Leonards  says,  with  reference  to  it :  "  It  seems  difficult  to 
maintain  the  decision,  and  it  does  not  appear  to  be  supported  by  the  authorities  " 
(1  Sugd.  Powers,  364,  ed.  6).  In  the  case  of  Jackson  v.  Innes  (1  Bli.  104),  the  ground 
of  the  decision  was  that  it  was  not  merely  a  mortgage,  but  that  there  was  apparent, 
on  the  face  of  the  deed,  a  declaration  of  intention  to  make  a  new  settlement ;  but 
even  in  that  case,  when  it  oiiginally  came  before  Lord  Eldon  in  the  Court  of 
Chancery  (16  Ves.  356),  he  thought  that  there  was  not  a  sufficient  manifestation  of 
intention  to  control  the  legal  presumption.  The  Vice-Chancellor  also  relied  on 
the  authority  of  Barnett  v.  JFilson  (2  Y.  &  C.  C.  C.  407),  though  that  case  is  clearly 
distinguishable. 

[733]  Mr.  T.  Edwards  (amicus  curia;)  referred  to  the  report  in  the  17th  Volume  of 
the  Jurist,  p.  331,  of  Eddlestm  v.  Collins  (3  De  G.  M.  &  G.  1). 

Mr.  Campbell  and  Mr.  R.  R.  Hawkins,  in  support  of  the  Vice-Chancellor's  judg- 
ment. It  must  be  assumed  that  W.  Rees  and  his  wife,  the  mortgagors,  had  read  and 
understood  the  purport  and  effect  of  the  several  deeds  which  they  executed,  and 
which,  upon  this  record,  must  be  so  interpreted,  Barnett  v.  Wilson  (2  Y.  &  C.  C.  C. 
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407).  By  the  deed  of  the  30th  of  June  1817,  the  estate  was  limited  to  such  uses  as 
W.  Rees  alone  should  by  deed  or  will  appoint;  but  by  the  deed  poll  of  the  1st  of 
July  1817,  W.  Rees  altered  the  limitation  and  appointed  the  estate  to  such  uses  as 
W.  Rees  and  his  wife  should  jointly  appoint,  and  in  default  of  appointment  to  the 
son  in  fee. 

[Lord  Justice  Knight  Bruce.  According  to  your  statement,  all  the  inter- 
mediate conveyances  were  purely  voluntary,  and  the  Defendants  are  the  representa- 
tives of  a  purchaser  for  value.     How  can  the  Plaintifls  set  up  a  claim  against  them  ?] 

We  submit  that  they  cannot;  and  the  fact  that  the  deed  of  the  1st  of  July  1817 
was  voluntary,  forms  one  ground  of  the  defence  as  pleaded  in  the  answer.  The 
Plaintiffs  have  no  equitj'  to  impeach  the  deed  of  June  1817,  for  the  son  was  not  in 
the  position  of  the  wife  in  the  case  of  Ruscmnbe  v.  Hare  (6  Dow.  1) ;  nor  in  that  of 
the  son  in  Hipkin  v.  Wilson  (3  De  G.  &  S.  738) ;  he  was  in  no  better  position  than 
the  heir  in  Anson  v.  Lee  (4  Sim.  364) ;  and  although  that  authority  has  undoubtedly 
been  observed  upon  by  Lord  St.  Leonards,  yet  it  has  never  been  distinctly  overruled  ; 
it  certainly  is  not  obnoxious  to  the  charge  of  [734]  establishing  a  new  rule  ;  Faucon- 
herge  v.  Fitzgerald  (Fitzgibbon,  207  ;  S.  C.  6  Bro.  P.  C.  295,  Tom.  ed.),  Brocul  v.  Broad 
(2  Ch.  Ca.  98),  Jackson  v.  Innes  (1  Bli.  104),  Itowell  v.  Wallet/  (Rep.  in  Ch.  116),  Meeve 
v.  Hicks  (2  S.  &  S.  403).  Assuming,  however,  for  a  moment,  that  the  three  deeds  of 
June  and  July  1817  formed  but  one  transaction,  still  we  submit  that  there  was  such 
clear  manifestation  of  intention  to  make  a  new  settlement  by  the  deed  of  1832,  as  to 
bring  this  case  within  the  authority  of  Jackson  v.  Innes  (1  Bli.  104).  Here,  that 
intention  was  plainly  manifested  by  the  fact,  that  under  the  deed  of  further  charge  of 
1842,  the  wife  did  not  join,  as  in  execution  of  the  joint  power  in  the  deed  of  1817, 
which,  if  then  in  force,  she  would  have  done  ;  it  is  also  to  be  observed  that  the 
ultimate  reversion  under  the  deed  of  1832  is  the  same  as  that  under  the  settlement 
in  1815  ;  and  that,  although  in  the  transaction  of  1832,  both  the  mortgagors  and  the 
mortgagee  and  their  legal  advisers  must  have  had  before  them  the  abstract  of  title 
under  the  previous  instruments,  yet  that,  notwithstanding  this,  the  limitation  of  the 
fee  was  deliberately  altered. 

Mr.  Glasse,  in  reply.  It  is  clear  that  the  deed  of  the  1st  of  July  was  not 
voluntary  ;  the  three  deeds  were  in  fact  executed  on  the  same  day,  and  the  wife 
refusing  to  execute  the  first  or  third  unless  her  rights  were  secured  under  the  second, 
the  inference  that  they  formed  but  one  transaction  is  irresistible;  Ford  v.  Stuart  (15 
Beav.  493). 

[The  Lord  Justice  Knight  Bruce  referred  to  the  statement  of  account  set  forth 
in  the  bill,  and  admitted  in  the  answer,  from  which  it  appeared  that  Williams  had 
bought  the  estate  with  a  doubt  that  W.  Rees  had  only  a  life  interest  in  the  property, 
and  asked  how,  under  such  [735]  circumstances,  the  representatives  of  Williams  could 
claim  the  fee  as  purchasers  for  value.] 

The  Lord  Chancellor.  The  Plaintiffs  in  this  suit  have  filed  their  bill  for  the 
redemption  of  a  mortgage  in  fee  of  an  estate  called  the  New  Inn  Estate.  The  Vice- 
Chancellor  Kindersley  thought  that  no  title  to  redeem  was  made  out,  and  the  bill 
was  accordingly  dismissed.  We  are  of  opinion  that  the  view  taken  by  the  Vice- 
Chancellor  is  not  that  which  we  feel  ourselves  called  upon  to  take.  Arriving  as  we 
do  at  a  diff"erent  conclusion,  we  should  probably,  in  deference  to  that  learned  Judge, 
have  taken  time  before  pronouncing  our  judgment,  but  that  we  have  had  an  oppor- 
tunity of  fully  considering  the  matter  during  the  argument. 

The  estate  was  settled,  in  1815,  subject  to  a  term,  on  W.  Rees  for  life,  with 
remainder  to  Anne  his  wife  for  life,  with  remainder,  subject  to  a  term  for  raising 
portions,  to  the  right  heirs  of  the  survivor  of  William  and  Anne  Rees,  and  this 
settlement  contained  a  reservation  of  a  joint  power  of  revocation  in  the  husband  and 
wife.  In  1817  the  joint  power  was  exercised,  and  certain  mortgages  were  executed 
by  William  and  Anne  Rees,  who  went  on  from  time  to  time  increasing  the  amount 
borrowed  by  driblets  up  to  and  until  the  mortgage  of  1826.  It  was  not  contended 
that  up  to  that  time  the  limitation  of  the  equity  of  redemption  was  altered.  But 
in  1832  the  mortgage  deed  was  executed  whereby  the  limitation  of  the  equity  of 
redemption  was  altered ;  and  it  was  argued  that  although  up  to  that  time  the 
devolution  of  the  fee  would  not  have  been  different,  yet  that  it  was  altered  by 
that  deed. 

C.  xxiii.— 10 
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The  husband  W.  Rees  having  survived  his  wife,  the  Defendants  claim  under  him, 
whereas  the  Plaintiffs  claim  [736]  under  W.  Kees  the  son.  It  may  be  said,  how  can 
the  claim  of  the  latter  be  supported,  for  the  ultimate  trust  in  the  settlement  of  1815 
was  not  to  the  son  nominatim,  but  to  the  heir  of  the  survivor  of  William  and  Anne 
Rees.  The  settlement  of  1815  was  put  an  end  to  by  the  deed  of  the  30th  June 
1817;  by  that  deed  the  husband  and  wife  concurred  in  resettling  the  property  to 
such  uses  as  the  husband  alone  should  appoint ;  this  made  him  absolute  owner  ;  but 
on  the  next  day  that  state  of  circumstances  was  altered,  for,  by  the  deed  poll  of 
the  1st  July  1817,  the  husband  appointed  the  estate  to  such  uses  as  he  and  his  wife 
should  jointly  appoint,  and  in  default  of  appointment  to  himself  for  life,  with 
remainder  to  "his  wife  for  life,  with  remainder,  not  as  under  the  settlement  of  1815, 
to  the  heir  of  the  survivor,  but  to  his  son  William  Rees  in  fee,  charged  with  £600. 
In  the  events  which  have  happened  that  limitation  is  the  same  in  effect  as  that  under 

the  deed  of  1815.  ^     i.        , 

It  was  under  and  subject  to  the  settlement  of  the  1st  July  1817  that  the 
mortgage  of  1832  took  place.  The  Vice-Chancellor  thought  that  the  provision  in 
that  mortgage  deed  altered  the  destination  of  the  equity  of  redemption  ;  and  the 
grounds  on  which  he  proceeded  were,  that  the  proviso  for  redemption  was  not 
couched  in  the  same  language  as  in  the  previous  mortgage  deeds,  but  in  such  words 
as  forced  him  to  the  conclusion  that  there  was  a  different  intention  with  reference 
to  the  destination  of  the  fee  :  in  that  respect  we  are  unable  to  concur  with  him.  The 
proviso  for  redemption  is,  that  on  repayment  of  the  mortgage-money  the  estate  should 
be  reconveyed  "  unto  and  to  the  use  of  the  said  W.  Rees  and  Anne  his  wife,  their 
heirs  or  assigns,  or  unto  such  other  person  or  persons,  &c.,  as  they  should  direct : " 
that  is  not  the  course  of  descent  which  the  estate  would  have  taken  if  there  had 
[737]  been  no  such  proviso.  With  all  deference  to  the  Vice-Chancellor,  I  cannot 
arrive  at  the  conclusion  that  the  form  of  the  pro\nso  indicates  any  intention  of  altering 
the  limitation  of  the  estate  which  had  previously  existed. 

The  rule  of  law,  on  which  we  are  quite  agreed  with  the  Vice-Chancellor,  is,  as 
stated  by  him  in  his  judgment  in  this  case  (1  Drewry,  531,  see  p.  54-1),  "that  if 
husband  and  wife  concur  in  mortgaging  the  wife's  estate,  or  an  estate  in  which 
she  has  any  interest,  whether  it  be  a  right  of  dower  or  an  interest  in  remainder  or 
otherwise,  primd  facie  in  the  absence  of  evidence  to  the  contrary  the  wife  is  considered 
as  having  joined  merely  to  secure  the  mortgage,  and  the  terms  on  which  the  equity 
of  redemption  is  limited  \v\\\  not  affect  her  right"  .  .  .  and  "that  it  is  equally  well 
established  that  if  there  is  sufficient  indication  of  an  intention  to  vary  the  limitation 
of  the  equity  of  redemption,  that  intention  will  be  carried  out."  But  when  a 
mortgage  is  executed,  the  intention  priuul  facie  is,  that  it  is  a  mortgage  and  a 
mortgage  only  ;  and  it  is  not  on  slight  expressions  in  the  proviso  for  redemption 
that  this  Court  will  infer  any  contrary  intention.  Where  there  has  been  a  different 
construction  there  have  been  special  circumstances,  independently  of  the  proviso  for 
redemption,  to  take  it  out  of  the  rule  ;  and  that  is  proved  by  the  case  of  Jackson  v. 
Innes  (1  Bli.  104),  which  is  one  of  those  cases  where,  on  appeal.  Lord  Eldon  altered 
his  own  decision  in  the  Court  below.  When  that  case  came  before  the  House  of 
Lords,  Lord  Redesdale  pointed  out  that  the  mortgage  was  one  for  a  term  of  years, 
and  when  discharged,  the  term  being  at  an  end,  the  operation  of  the  deed,  so  far  as 
it  declared  the  limitation  of  the  estate  subject  to  the  term,  remained  perfectly  distinct. 
Lord  Eldon,  in  the  Court  below,  had  held  that  the  course  of  descent  was  not  altered ; 
he  [738]  admitted,  however,  in  the  House  of  Lords,  that  he  had  not  rightly  appre- 
hended the  case  when  it  was  originally  before  him  ;  and  upon  that  occasion  Lord 
Redesdale  explained  that  the  operation  of  the  deed  as  to  the  mortgage  term  and  the 
operation  of  the  deed  as  to  the  limitation  of  the  fee  were  wholly  distinct,  and  did 
not  in  any  way  depend  on  each  other :  he  observed  that  the  question  did  not  arise 
upon  the  interpretation  of  the  proviso  for  redemption,  but  inasmuch  as  the  reversion 
dependent  upon  the  term  was  expressly  limited  to  the  right  heir  of  the  survivor  of 
the  husband  and  wife,  he  thought  that  though  the  mere  form  of  the  proviso  for 
redemption  alone  would  not  have  altered  the  course  of  descent,  yet  that,  the  reversion 
being  limited  to  different  parties,  the  rules  which  had  been  established  in  cases 
of  resulting  trusts  did  not  apply,  and  that  it  would  be  a  strange  presumption  to 
infer  that  the  right  to  redeem  should  be  in  another  course.  Expressum  facit  cessare 
taciturn. 


3DEG.  M.  &G.  739.  WHITBRKAD     ('.     SMITH  291 

The  case  of  Beeves  v.  Hicks  (2  S.  &  S.  403),  and  many  other  authorities,  in   which 
a  similar  intention  has  been  inferred,  rest  on  the  same  clear  principle.      The  question 
to  be  decided  upon  each  case  is  more  one  of  fact  than  of  law  ;    for  in  each  it  is  to  be 
•discovered  whether  or  not  there  is  a  sufficient  indication  of  an  intention  to  vary  the 
previously  existing  limitations.     The  decision  in  the  case  of  Plowden  v.  Hyde  (2  De 
O.  Mac.  ife  G.  G84)  appears,  though  it  is  not  exactly  in  point,  to  have  been  governed 
by  the  same  principle.     But  I  am  unable  to  find  anything  in  this  transaction  from 
which  I  can  infer  that  these  parties  intended  to  alter  the  course  of  descent.     It  is 
absurd  to  suppose  that  in  borrowing  the  small  sums  of  money  in  driblets  as  they  did 
they  ever  for  a  moment  contemplated  a  change  in  the  ultimate  destination  of  the 
£739]  property.     In  my  opinion  they  meant  nothing  more  than  that  there  should  be  a 
power  of  redemption  in  those  persons  who  would  have  been  lawfully  entitled  to  redeem. 
Another  point  was  made  in  this  case,  which  for  some  time  made  an  impression  on 
my  mind  ;  I  allude  to  the  point  suggested  by  the  Lord  Justice  Knight  Bruce.     The 
suggestion  was,  that  the  settlement  of  the  1st  July  1817  might  not  have  been  made 
for  valuable  consideration;    that  by  the  deed  of  the  30th  June  1817,  W.  Rees  had 
become  the  absolute  o\vner  of  the  estate,  and  that  the  deed  of  the   1st  July  was 
voluntary,  and  therefore  void  as  against  the  Defendants  claiming  as  purchasers  for 
value  :    that  would  have  been  a  fatal  objection  if  established,  but  in  my  opinion  it  is 
clear  to  demonstration  on  the  face  of  the  three  deeds  of  June  and  July  1817,  that 
AV.  Rees  the  son   was  not  a  volunteer  but  was  a  purchaser  for  value.     Although 
prinul  facie  he  was  a  volunteer,  yet  when  the  three  deeds  are  strictly  looked  at  it  is 
manifest  that  they  formed  but  one  transaction  ;    that  although,  for  punctuin  tempm-is, 
W.  Rees  the  father  might  appear  to  have  been  the  absolute  owner,  yet  that  Anne 
Rees  the  mother,  who  before  the  deed  of  the  30th  June  1817  had  a  joint  power  of 
revocation  with  him,  refused  to  concur  in  raising  more  money  upon  any  other  terms 
than  that  the  estate  should  be  resettled  in  conformity  with  her  wishes  upon  her  son. 
How  is  that  made  out?     The  effect  of  the  deed  of  the  30th  June  1817  was  to  vest 
the  estate  in  the  husband  in  fee.     The  very  next  day  he  resettled  it  by  appointment 
to  such  uses  as  he  and  his  wife  should  jointly  appoint,  and  in  default  of  appointment 
the  ultimate  remainder  was  to  the  son  in  fee  ;    and  on  the  day  after,  namely,  on  the 
2d  July,  the  husband  and  wife  executed  their  joint  power  by  mortgaging  the  estate 
for  a  term  of  years.      There  is  also  this  peculiarity  [740]  in  looking  at  these  deeds — 
that  the  mortgage  deed  of    the  2d  July  is  altered  and  interlined  in   many  more 
respects  than  is  ordinarily  the  case  in  such  instruments :   if  it  had  been  in  conformity 
with  the  first  deed  of  the  30th  June  none  of  these  alterations  and  interlineations 
would  have  appeared,  and  although  there  are  these  alterations  in  the  deed  of  2d 
July  there  is  no  alteration  in  that  of  the  30th  June.     It  is  also  to  be  observed  that 
the  intermediate  deed  of  the  1st  July,  whereby  W.  Rees  resettled  the  estate  giving 
a  joint  power  of  appointment  to  himself  and  his  wife  is  hurriedly  prepared,  and  is 
executed  on  a  mere  piece  of  paper.     The  wife  may  very  naturally  have  said  to  her 
husband,  "  I  will  not  assist  you  in  borrowing  money  unless  you  consent  to  make  a 
provision  for  our  son."     The  deeds  of  the  30th  June  and  2d  July  being  both  already 
engrossed,  it  would  have  been  expensive  to  have  had  new  deeds  ;    the  parties  accord- 
ingly had  recourse  to  the  expedient  of  framing  the  intermediate  deed  on  the  piece 
of  paper  which  they  got  duly  stamped,  and  then  they  altered  the  deed  of  the  2d 
July  as  they  desired.     That  being  so,  I  come  to  the  irresistible  conclusion  that  these 
three  deeds  formed  all  one  transaction.     I  do  not  know  whether  I  should  not  have 
come  to  the  same  conclusion  even  if  these  facts  did   not  appear,  but  under  the 
circumstances  and  for  the  reasons  I  have  already  stated,  I  am  clearly  of  opinion  that 
W.  Rees  the  son  was  not  a  volunteer,  and  therefore  that  the  bill  ought  not  to  have 
been  dismissed.      The  Defendants  must   pay  so  much   of    the   costs  as  has    been 
occasioned  by  their  disputing  the  title  to  redeem. 

The  Lords  Justices  concurred,  the  Lord  Justice  Knight  Bruce  observing  with 
reference  to  the  case  of  Barnett  v.  IFilson  (2  Y.  &  C.  C.  C.  407),  that  whether  that 
case  had  been  correctly  or  incorrectly  decided  it  was  perfectly  con-[741]-sistent  with 
the  decision  pronounced  on  the  present  appeal. 

Feh.  11.  The  registrar  having  prepared  the  minutes  of  the  order  as  in  a  common 
redemption  suit  where  the  mortgagee  has  been  in  possession,  the  cause  was  at  the 
instance  of  the  Defendants  directed  to  be  set  down  to  be  spoken  to  upon  the  minutes. 
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It  was  then  contended  upon  behalf  of  the  Defendants,  that  as  their  testator 
(AVillianis)  had  become  under  the  conveyance  of  1845  the  purchaser  of  at  least  the 
life-estate  of  William  Kees  they  were  not  during  the  existence  of  that  estate  liable  to 
account  as  mortgagees  in  possession.     And  it  was  so  decided  by  their  Lordships. 

It  was  further  contended  on  behalf  of  the  Defendants,  that  the  life-estates  of 
"William  Kees  and  Anne  his  wife  being  preceded  by  an  absolute  power  of  appoint- 
ment, by  the  exercise  of  which  they  might  have  made  the  estate  their  own  and 
defeated  the  remainder-man,  they  were  not  to  be  treated  as  mere  tenants  for  life  ;  but 
that  any  interest  which  had  fallen  into  arrear  during  their  joint  lives  and  had  been 
paid  oft"  by  Williams,  ought  to  be  allowed  to  be  a  charge  upon  the  inheritance,  on  the 
same  principle  that  an  adult  tenant  in  tail  is  not  bound  to  keep  down  the  interest 
because  he  can  make  the  estate  his  own  and  "  the  remainder-man  is  at  his  mercy." 
(See  Burges  v.  Mawhey,  T.  i^t  1\.  167;  pp.  175  and  176.)  They  submitted  that  the 
decree  in  this  respect  should  be  similar  to  that  in  L'liscamhe  v.  Hare  (2  Bli.  N.  S.  192), 
but  tlieir  Lordships  held  that  William  Kees  was  a  mere  tenant  for  life,  and  therefore 
bound  to  keep  down  the  interest,  and  that  the  arrears  paid  by  Williams  could  not  be 
charged  upon  the  inheritance. 

[742]  In  the  Matter  of  Trinity  College,  CAMBRiDnE.  Ex  imrte  The  Revereni> 
Joshua  Edleston.  Before  the  Lord  Chancellor  Lord  Cranwoi-th.  Feb.  18,  19, 
March  4,  1854. 

The  Kegius  Professorships  of  Divinity,  Greek,  and  Hebrew  were  founded  and  endowed 
in  the  University'  of  Cambridge  by  King  Henry  VIII.  antecedently  to  the  founda- 
tion of  Trinity  College,  and  the  lands  on  which  the  endowment  was  charged  were 
afterwards  granted  to  the  college,  which  thenceforward  became  bound  to  pay  the 
stipends  of  the  three  professors.  By  the  41st  of  the  statutes  gi-anted  by  Elizabeth 
to  the  college,  it  was  provided  that  any  Fellow  of  Trinity  College,  on  being  elected 
to  any  one  of  the  professorships,  "  Socii  namen  solum  teneat."  By  letters  patent  of 
Charles  II.,  this  disabling  provision  was  annulled,  so  far  at  least  as  related  to  the 
Greek  and  Hebrew  Professorships.  By  the  Act  3  &  4  Vict.  c.  113,  the  canonry  of 
Ely  was  annexed  to  the  Kegius  Professorship  of  Greek  ;  and  in  1844,  Her  Majesty, 
by  letters  patent  and  at  the  instance  of  Trinity  College,  granted  a  new  code  of 
statutes  to  the  college,  which,  after  reciting  the  statutes  given  to  the  college  by 
Elizabeth,  but  not  adverting  bj'  name  to  the  letters  patent  of  Charles  II.,  revoked 
"all  statutes,  ordinances,  and  decrees  made  and  given  for  the  government  of  the 
college  ;"  and  among  the  new  statutes  the  41st  of  Eliz.  was  re-enacted  in  the  same 
terms.  In  1853,  one  of  the  junior  fellows  of  the  college  accepted  the  office  of 
Kegius  Professor  of  Greek,  and  was  subsequently  elected  a  senior  fellow  :  Held, 
that,  by  the  acceptance  of  the  office  of  Kegius  Professor,  he  ceased  to  be  a  fellow,, 
except  in  name  onlj^,  and  that  his  election  as  a  senior  fellow  was  void. 

This  case  came  before  the  Lord  Chancellor,  acting  on  behalf  of  Her  Majesty  as 
Visitor  of  Trinity  College,  in  the  University  of  Cambridge,  upon  the  petition  of  the 
Kev.  Joshua  Edleston,  one  of  the  junior  fellows  of  the  college. 

The  petition  stated  that  the  college  was  founded  and  incorporated  by  King  Henry 
the  Eighth,  by  the  name  of  "The  Master,  Fellows,  and  Scholars  of  the  College  of  the 
Holy  and  undivided  Trinity,  within  the  Town  and  University  of  Cambridge,  of  King, 
Henry  the  Eighth's  Foundation,"  by  his  letters  patent,  bearing  date  at  Westminster,, 
the  19th  day  of  December,  in  the  thirty-eighth  year  of  his  reign  ;  that  Her  Majesty 
the  Queen  was  Visitor  [743]  of  the  college  ;  that  Queen  Elizabeth,  in  the  second  year 
of  her  reign,  gave  to  the  college  a  body  of  statutes  for  the  government  of  the  same  ; 
that  the  first  chapter  of  such  statutes  (which  specified  the  members  of  the  college) 
contained  the  following  passage:  "Sint  tres  publici  Lectores  pro  Theologia,  Lingua 
Hebraica,  et  Gra;ca,  qui  in  publicis  Scholis  Academic  legant;"  that  the  41st  chapter 
of  the  statutes  (which  was  entitled  "  De  officio  trium  Lectorum  publicorum,  qui  in 
Scholis  Academic  prailegunt,  quorum  unus  Theologiam,  alter  linguam  Hebraicam, 
tertius  Grajcam  docet ")  prescribed  the  duties  of  the  said  professors,  the  mode  of  their 
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election  and  admittance,  and  contained  the  following  passage:  "Quod  si  Socius 
Collegii  Sanctte  et  Individuie  Triiiitatis  pnedicti  ad  aliquem  locum  pr;cdictorum 
Lectorum  electus  sit,  cum  primum  admissus  fuerit,  deinceps  Socii  nomen  solum  teneat, 
et  si  unus  sit  ex  numero  Octo  Seniorum  senioritatem  illam  quo([ue  cubiculum  suum  et 
Sisatorem  habeat ;  commeatu  vero  stipendio  et  liberatura  socio  debitis  toto  illo  tempore 
quo  illud  legendi  munus  obit  penitus  careat.  Ciuterum  si  legendi  munus  deposuerit 
turn  sodalitium  ut  antea  cum  omnibus  commoditatibus  habeat." 

The  petition  stated  that  divers  of  the  Sovereigns  of  this  realm  had,  at  the  request 
of  the  college,  from  time  to  time  issued  their  Royal  letters  patent,  directing  certain 
changes  in  the  said  statutes  of  Queen  Elizabeth  ;  and  that  His  Majesty  King  Charles 
the  Second  issued  his  letters  patent,  dated  the  8th  day  of  April,  in  the  thirteenth 
year  of  his  reign,  which  after  reciting  the  fact  that  the  stipends  of  the  professors, 
though  formerly  ample,  were  then,  having  regard  to  the  change  in  the  value  of  money, 
insufficient,  proceeded  : — "  Nos  igitur  hominum  Academicorum  pnesertim  publicorum 
in  Academia  professorum  commodis  prospicere  cupientes  ex  [744]  suprema  nostra 
regia  potestate  certa  scientia  et  mero  motn  dictas  clausulas  sen  sententias  superius  a 
nobis  recensitas  annullamus  et  cassamus  in  quantum  concernunt  pnescriptum  ilium 
numerum  lectionum  et  sodalitii  amissionem.  Et  quo  .equior  sit  inter  mercedem  et 
laborem  proportio  statiumus  quod  Socius  dicti  nostri  Collegii  si  electus  sit  ad  locum 
Lectorum  Lingua?  Hebraic^  vel  Grscie  (nam  Theologian  Professorem  excipimus  propter 
anne.xum  satis  opimum  Sacerdotium)  non  tenebitur  ex  hoc  tempore  sodalitium  suum 
deponere  sed  eo  gaudebit  cum  omnibus  suis  emolumentis  et  nominatim  Isaaco  Barrow 
Linguie  Granca;  Lectori  publico  jam  constituto  licebit  Socii  locum  tenere  eoque  cum 
omnibus  suis  privilegiis  et  emolumentis  gaudere  et  frui." 

The  petition  then  stated  that,  by  the  Act  3  &  4  Vict.  c.  n.3,  s.  12,  a  canonry  in 
the  Cathedral  Church  of  Ely  was,  from  and  after  the  same  should  become  vacant, 
permanently  annexed  to  the  Regius  Professorship  of  Greek  in  the  said  university ; 
and  the  said  canonry  falling  vacant  in  or  about  the  month  of  November  1849,  the 
Rev.  James  Scholefield,  M.A.,  then  Regius  Professor  of  Greek  in  the  said  university, 
was  then,  or  shortly  afterwards,  instituted  to  the  said  canonry,  which  was  about  the 
annual  value  of  £600. 

The  petition  then  stated  that  Her  Majesty  Queen  Victoria  was  graciously  pleased 
to  give  a  new  code  of  statutes  to  the  said  college  by  her  Royal  letters  patent,  bearing 
date  at  Westminster,  the  24th  February,  in  the  seventh  year  of  her  reign,  and  which, 
after  reciting  the  statutes  given  to  the  said  college  by  Queen  Elizabeth,  and  that  the 
master,  fellows,  and  scholars  of  the  college  had,  by  their  petition,  under  the  common 
seal  of  the  college,  to  Her  present  Majesty  humbly  represented  that  they  were  of 
opinion  that  several  of  the  [745]  statutes  as  then  e.xisting  were  impossible  or  hurtful 
to  be  observed,  or  otherwise  needed  some  change,  in  order  to  the  securing  of  the  good 
administration  of  the  college  ;  and  that  they  had  given  their  best  care  and  attention 
to  a  revision  of  the  said  statutes,  omitting  and  taking  out  of  the  same  those  things 
which  seemed  to  be  inconvenient  to  be  observed,  and  changing  where  need  was  the 
provisions  of  the  statutes,  in  order  to  render  the  same  such  that,  by  the  careful 
observance  thereof,  the  college  might  be  well  administered  ;  and  that  they  had  prayed 
Her  Majesty's  Royal  letters  patent  confirming  the  statutes  so  revised  and  altered,  and 
directing  that,  from  and  after  the  acceptance  of  the  letters  patent,  the  statutes  of  the 
college  so  revised,  altered,  and  confirmed,  and  no  other  should  be  of  force  and 
authority  in  the  said  college — proceeded  as  follows  :  "  We,  following  the  course 
taken  by  our  Royal  predecessors,  and  being  desirous  to  promote  as  much  as  in  us  lies 
the  peace,  good  government,  honour,  and  welfare  of  the  said  college,  and  in  order  to 
render  the  statutes  of  the  said  college  such  that,  by  the  careful  observance  thereof, 
the  said  college  may  hereafter  be  well  administered,  and  may  to  the  latest  posterity 
bring  forth  abundant  fruit  of  piety  and  sound  learning,  which  we,  no  less  than  our 
said  Royal  predecessors,  earnestly  desire,  have  thought  good  to  send  these  our  Royal 
letters  patent.  And  we  do,  of  our  especial  grace,  certain  knowledge,  and  mere  motion, 
hereby  annul,  revoke,  and  make  void  all  statutes,  ordinances,  and  decrees  made  and 
given  for  the  government  of  the  said  college  and  the  respective  members  thereof 
Ijefore  the  date  of  these  presents.  And  we  having  also  taken  into  our  Royal  con- 
sideration the  new  body  of  statutes  so  revised  and  altered  as  aforesaid,  and  having, 
by  and  with  the  advice  of  our  Privy  Council,  made  such  alterations  and  amendments 
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therein  as  it  was  conceived  [746]  would  best  answer  the  ends  proposed,  do  approve 
of  the  said  statutes  so  altered  and  amended  (which  statutes  are  contained  in  one  l)Ook 
written  upon  vellum  and  bound  up  in  leathei-,  and  entitled  '  Liber  Statutorum  Collegii 
Sanctie  et  Individuii;  Trinitatis  in  Academia  Cantabrigienci,'  containing  ninety-one 
pages,  and  beginning  with  these  words,  '  Magister  Collegii  unus  esto,'  and  ending 
with  the  following  words  ('in  perpetuum  sustententur  et  alaiitur '),  and  have  signed 
the  same  at  the  beginning  and  end  with  our  Royal  sign  manual.  And  we  do  hereby 
give  grant  ratify  confirm  and  estal)lish  the  said  book,  and  do  hereby  direct  that,  from 
and  after  the  entry  of  these  our  letters  patent  in  the  said  Book  of  Statutes,  or  other 
acceptance  thereof  by  the  master,  fellow.s,  and  scholars  of  the  said  college,  all  and 
every  the  statutes,  orders,  matters  and  things  contained  in  the  said  book,  and  no 
other,  shall  be  of  force  and  authority  in  the  said  college  for  the  future  government 
thereof,  and  as  rules  of  good  manners  and  discipline  to  be  observed  by  the  members 
thereof  respectively,  whom  we  hereby  enjoin  and  strictly  command  duly  to  observe 
the  same.  And  our  will  and  pleasure  is,  that  the  said  Book  of  Statutes,  and  all  and 
every  the  orders  matters  and  things  therein  contained,  shall  be  of  the  same  force, 
validity,  and  effect  as  if  they  were  fully  and  particularly  recited,  expressed,  and 
contained  in  these  our  letters  patent." 

The  petition  then  stated  that  the  statutes  mentioned  in  Her  Majesty's  Royal  letters 
were,  very  shortly  after  the  date  thereof,  duly  accepted  by  the  master,  fellows,  and 
scholars  of  the  college  ;  that  the  first  chapter  of  the  last-mentioned  statutes,  which 
specified  the  members  of  the  college,  mentioned  the  professors  of  Divinity,  Hebrew, 
and  Greek  in  the  same  terms  as  were  employed  in  that  behalf  in  the  first  chapter  of 
Queen  Elizabeth's  [747]  statutes;  and  that  the  41st  chapter  of  the  statutes  granted 
by  the  letters  patent  of  Her  Majesty  was  in  precisely  the  same  terms  as  the  41st 
chapter  of  the  statutes  of  Queen  Elizabeth. 

The  petition  then  stated  that,  on  the  27th  April  18-53,  the  Rev.  W.  Hepworth 
Thompson,  M.A.,  then  one  of  the  fellows  of  the  college,  was  elected  Regius  Professor 
of  Greek  in  the  university,  and  on  the  11th  June  following,  was,  at  his  own  request, 
duly  sworn  in  and  admitted  to  the  office  of  Regius  Professor  of  Greek  by  the  vice- 
master  of  the  college,  and  had  since  been  instituted  to  the  canonry  in  the  Cathedral 
Church  of  Ely,  and  that  he  now  held  the  office  of  Regius  Professor  of  Greek  in  the 
university  and  the  canonry  so  annexed  thereto. 

The  petition  submitted  that  the  said  W.  H.  Thompson,  upon  his  admission  to  the 
office  of  Regius  Professor  of  Greek  in  the  said  university,  ceased  to  be  a  fellow  of 
the  said  college.  The  petition  then  stated  that  the  master  and  seniors  of  the  college, 
who,  by  the  last-mentioned  statutes,  were  the  governing  body  of  the  college,  had, 
however,  continued  to  treat  W.  H.  Thompson  as  an  actual  fellow  of  the  college,  and 
that  he  continued  to  receive  the  allowances  and  paj'ments  out  of  the  college  revenues 
to  which  he  would  be  entitled  if  he  had  not  been  elected  and  admitted  to  the  pro- 
fessorship ;  that,  at  the  annual  election  of  fellows  in  October  1853,  at  which  all  vacant 
fellowships  were  required  to  be  filled  up,  such  vacant  fellowships  were  filled  up ;  but 
that  W.  H.  Thompson's  fellowship  was  not  included  in  the  number,  there  being  seven 
fellowships  vacant  independently  of  W.  H.  Thompson's  fellowship. 

The  petition  then  stated  that  the  eight  senior  fellows  [748]  of  the  college  received 
a  double  dividend,  and  the  eight  fellows  next  to  them  in  seniority  also  received  a 
larger  amount  than  the  ordinary  dividend  of  the  fellows  below  them  ;  that,  in  the 
month  of  November  1853,  a  vacancy  occurred  in  the  number  of  senior  fellows  of  the 
college,  and  that,  on  the  26th  of  November  1853,  the  masters  and  seniors  of  the 
college  elected  W.  H.  Thompson  as  a  senior  of  the  college,  to  supply  the  vacancy  in 
the  office,  and  that  on  the  following  day  he  was  sworn  to  the  said  office ;  that,  in  con- 
sequence of  W.  H.  Thompson  being  allowed  by  the  master  and  seniors  to  retain  his 
fellowship,  the  Petitioner,  who  was  then  seventeenth  fellow,  was  postponed  in  his 
succession,  not  only  to  such  increased  dividend,  but  to  college  livings,  to  which  the 
fellows  succeed  according  to  their  standing  in  the  college,  and  to  other  advantages 
dependent  on  seniority  of  standing  in  the  college. 

The  petition  prayed  a  declaration  that  W.  H.  Thompson,  upon  his  admission  to 
the  office  of  Regius  Professorship  of  Greek  in  the  university,  ceased  to  be  a  fellow  of 
the  college,  and  that  his  election  and  admission  as  a  senior  fellow  of  the  college  was 
irregular  and  void. 
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The  affidavit  of  the  Reverend  W.  H.  Thompson  stated,  that  according  to  his  belief 
the  letters  patent  of  Charles  the  Second  were  not  issued  at  the  instance  or  request  of 
Trinity  College;  that  a  letter  patent  accepted  by  the  university,  or  if  not  formally 
accepted,  which  had  been  acted  upon  by  the  university,  had  the  same  force  and 
validity  as  a  statute  of  the  university  ;  that  since  the  letters  patent  of  Charles,  the 
41st  statute  of  Elizabeth  had  never  been  enforced  so  far  as  regarded  the  number  of 
lectures  thereby  prescribed,  or  the  removal  of  a  fel-[749]-lo\v  from  another  college  to 
Trinitj'  College,  in  case  of  such  last-mentioned  fellow  having  been  elected  to  either  of 
the  three  professorships ;  or  as  regards  the  depriving  a  fellow  of  Trinity  College  of 
his  emoluments  in  consequence  of  his  election  to  either  of  the  Professorships  of 
Hebrew  or  Greek  ;  that  he  had  accepted  the  Professorship  of  Greek,  in  the  belief  that 
it  would  only  be  compulsory  to  him  to  perform  the  duties  prescribed  by  the  letters 
patent  of  Charles,  and  that  he  should  retain  the  emoluments  of  his  fellowship,  and 
that  he  therefore  had  resigned  the  ofhce  of  tutor,  the  net  emoluments  of  which 
exceeded  XI  "200  per  annum. 

From  the  affidavit  of  the  Rev.  W.  Whewell,  it  appeared  that  in  1540  King  Henry 
the  Eighth  founded  five  public  lectureships  ;  namely,  one  of  Divinity,  one  of  Greek, 
one  of  Hebrew,  one  of  Civil  Law,  and  one  of  Physic,  and  endowed  them  with  a  perpetual 
stipend  of  £40  each  ;  that  ever  since  they  had  respectively  continued  to  lecture  in 
the  university  schools,  and  that  all  members  of  the  university  had  an  equal  right  of 
■attending  the  lectures  ;  that  Trinity  College  was  founded  in  1546  ;  that  in  the  same 
year  King  Henry  the  Eighth  granted  divers  manors,  lands,  &c.,  to  Trinity  College, 
which  body  thereupon  undertook  to  defray  the  stipends  of  the  three  Regius  Professors 
of  Divinity,  Greek,  and  Hebrew  ;  that  statutes  for  the  government  of  the  university 
were  granted  by  Edward  the  Sixth  in  1549,  and  contained  provisions  respecting  the 
lectures  on  Theology,  Greek,  and  Hebrew  ;  that  statutes  for  the  government  of  Trinity 
College,  based  on  the  preceding  statutes  of  Edward  the  Sixth  were  prepared  about 
1554,  whereby  it  was  provided  that  the  Professorships  of  Divinity,  Greek,  and  Hebrew, 
should  be  appointed  not  by  the  Crown  but  by  the  Vice-Chancellor  and  masters  of  the 
[750]  four  principal  colleges,  and  the  two  senior  fellows  of  Trinity  College  ;  that 
Queen  Elizabeth  in  the  first  and  twelfth  years  respectively  of  her  reign,  granted  a 
body  of  statutes  to  the  university,  containing  various  provisions  respecting  the  public 
lecturers  of  Theology,  Greek,  and  Hebrew,  and  the  attendance  of  members  of  the 
university  at  their  lectures ;  that  in  the  second  year  of  her  reign  a  body  of  statutes 
was  granted  to  Trinity  College  which  were  accepted  and  have  been  acted  upon  with 
certain  exceptions  ever  since  up  to  the  year  1844  ;  that  the  letters  patent  of  Charles 
the  Second  were  not  issued  at  the  request  of  Trinity  College ;  that  there  was  on  the 
back  of  such  letters  patent  the  following  endorsement : — "  A  patent  granted  unto  the 
Divinity,  Hebrew,  and  Greek  lecturers  in  the  university. — Hastings."  That,  after 
the  issue  of  the  letters  patent  of  Charles  the  Second,  they  were  acquiesced  in  and 
acted  upon  by  all  persons  to  whom  the  same  referred,  and  that  divers  fellows  of 
Trinity  College  had  subsequently  been  elected  and  admitted  to  the  professorships, 
and  continued  to  receive  the  livery  and  stipend,  and  all  other  emoluments  receivable 
in  right  of  the  fellowship. 

The  affidavit  stated,  that  in  the  year  1843,  the  master  and  seniors  of  Trinity 
College  prepared  a  draft  of  statutes  for  the  government  of  the  college,  and  founded 
on  the  statutes  of  Queen  Elizabeth,  and  preserving  the  order  and  greater  part  of  the 
provisions  thereof,  but  embodying  therein  certain  alterations  and  amendments  made 
from  time  to  time  by  letters  patent  granted  by  the  Crown  at  the  prayer  of  the  college, 
and  proceeded  : — "  I,  and  the  eight  seniors  for  the  time  being,  did  not  alter  the  41st 
chapter,  as  contained  in  the  statutes  of  Queen  Elizabeth,  by  consolidating  therewith 
the  provisions  of  the  letters  patent  of  King  Charles  the  [751]  Second,  because  we 
conceived  that  application  for  such  a  revised  and  amended  statute  ought  not  to  be 
made  to  the  Crown  by  the  college  alone,  without  the  concurrence  of  the  university, 
and  because  we  considered  that  the  consent  of  the  university  to  make  a  joint  applica- 
tion for  such  revised  statute  could  not  be  obtained  without  great  delay,  a  belief 
justified  by  the  fact,  that  the  draft  of  a  revised  body  of  statutes  for  the  university, 
though  it  has  been  for  several  years  under  the  consideration  of  the  university,  has 
not  yet  been  presented  to  the  Crown  for  its  approbation  and  consent.  In  the  draft 
so  prepared  by  me  and  the  seniors,  no  alteration  whatever  was  made  in  the  said  41st 
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chapter  of  the  statutes ;  and  it  was  not  my  intention,  nor  as  I  believe  the  intention 
of  the  senior  fellows  of  the  college,  for  the  time  then  being,  to  make  or  to  attempt  to 
make  any  change  whatever,  in  the  emoluments,  duties,  or  situation  of  the  three 
public  lecturers,  as  regulated  by  the  -list  chapter,  taken  in  conjunction  with  and 
modified  by  the  letters  patent  of  Charles  the  Second ;  and  on  the  contrary  it  was  my 
intention,  and  as  I  believe  the  intention  of  the  eight  senior  fellows  for  the  time  being, 
of  the  college  (with  all  of  whom  I  had  frequent  communications,  respecting  the  prepara- 
tion of  the  draft,  in  preparing  the  same  in  the  terms  which  were  ultimately  adopted 
and  ratified  by  Her  present  Majesty),  to  leave  entirely  unchanged  and  without  any 
variation  whatever,  all  the  emoluments,  rights,  advantages,  as  well  as  the  duties 
secured  to  or  imposed  upon  the  three  public  lecturers  by  the  41st  chapter  as  modified 
by  the  letters  patent  of  Charles  the  Second.  And  we  did  not,  either  in  consequence 
of  two  canonries  of  the  Cathedral  Church  of  Ely,  by  the  Act  passed  in  the  fourth  year 
of  Her  present  Majesty,  intituled  '  An  Act  to  carry  into  Effect,  with  certain  Modifica- 
tions, the  Report  of  the  Commis-[752]-sioners  of  Ecclesiastical  Duties  and  Revenues,' 
having  been  directed  to  be  annexed  and  united  to  the  Regius  Professorships  of  Hebrew 
and  Greek,  or  for  any  other  reason  whatever,  intend  to  deprive  any  fellow  of  Trinity 
College,  who  might  thereafter  be  appointed  Regius  Professor  of  Greek  or  Hebrew,  of 
his  right  under  the  letters  patent  of  Charles  the  Second,  to  retain  the  emoluments 
and  advantages  of  his  fellowship  or  in  any  other  way  to  alter  or  affect  the  rights  or 
duties  of  the  three  Regius  Professors  of  Divinity,  Greek  and  Hebrew,  or  any  of  them  ; 
and  at  the  time  when  the  draft  containing  the  41st  chapter  unaltered,  was  agreed  to 
by  myself  and  the  eight  seniors,  and  at  the  time  when  the  revised  statutes  (granted 
and  ratified  by  the  letters  patent  of  Her  present  Majesty)  were  received  and  accepted 
by  us,  I  conceived  that  the  words  ^  pat  re  nostra  charissimo,'  being  retained  in  the  statute 
immediately  after  the  words  '  Bege  Henrico  Octavo,'  and  the  provisions  of  the  .same 
statute,  without  the  modifications  introduced  by  the  letters  patent  of  King  Charles 
the  Second,  being  in  many  respects  burthensome,  unsuitable,  and  even  absurd  if 
applied  to  the  present  time,  it  would  evidently  be  the  intention  of  the  letters  patent 
of  Her  present  Majesty,  not  to  re-enact  the  41st  chapter  as  of  the  present  time,  but  to 
retain  it  merely  as  modified  by  the  subsequent  letters  patent  of  Charles  the  Second, 
which  I  then  believed  and  still  believe  to  be  equivalent  to  a  statute  of  the  University 
of  Cambridge,  and  not  to  be  a  statute  or  ordinance  for  the  government  of  Trinity 
College  only  and  therefore  irrevocable,  without  the  consent  of  the  university.  And 
I,  and  as  I  believe,  the  seniors,  retained  the  words  ' patre  nostra  charissimo,'  intention- 
ally in  the  draft,  in  order  to  mark  more  strongly  that  the  said  statute  was  to  be  con- 
sidered as  taking  effect  from  the  time  when  it  was  originally  [753]  granted  and  was 
subject  to  the  alterations  made  by  the  letters  patent.  I  believe  that  if  all  the 
provisions  of  the  41st  chapter,  unmodified  by  such  letters  patent,  were  strictly 
enforced,  it  would  not  be  possible  to  find  duly  qualified  persons  who  would  accept 
the  office  of  Regius  Professor  of  Greek,  or  Hebrew,  or  even  Divinity.  I  and  the  eight 
senior  fellows  of  the  college  for  the  time  being,  taking  into  consideration  the  facts  I 
have  stated  with  respect  to  the  grant  of  the  body  of  statutes  by  Her  present  Majesty, 
and  the  power  conferred  upon  us  to  interpret  the  statutes  by  the  46th  chapter  there- 
of, decided,  shortly  after  the  Rev.  W.  H.  Thompson  was  elected  and  admitted  Regius 
Professor  of  Greek,  that  his  fellowship  had  not  thereby  become  vacant,  and  sub- 
sequently he  was  reckoned  as  entitled  to  the  same  dividend  or  share  of  the  surplus 
revenues  of  the  college,  and  all  the  usual  emoluments  and  advantages  of  a  fellow  of 
the  college,  as  if  he  had  not  been  elected  and  admitted  such  Regius  Professor." 

The  41st  statute  of  Elizabeth  contained  the  following  passage: — "Hujus  statuti 
unum  exemplar  sit  inter  statuta  dicti  Collegii,  et  alteram  in  libro  de  statutis 
Academiie  descriptum."  The  letters  patent  of  Charles  the  Second  were  not  embodied 
in  the  statutes  either  of  Trinity  College  or  of  the  university.  Dr.  Feme  was  the 
Vice-Chancellor  and  also  Master  of  Trinity  at  the  time  when  the  letters  patent  were 
granted  ;  and  (whether  owing  to  that  circumstance  or  otherwise  it  did  not  appear)  the 
letters  patent  themselves  were  preserved  in  the  College  Treasury. 

Various  portions  of  the  statutes  of  Elizabeth  were  commented  upon  in  the  course 
of  the  argument ;  but  as  the  particular  passages  which  have  most  bearing  on  the 
question  are  cited  in  the  judgment,  it  has  been  deemed  [754]  unnecessary  to  make 
any  further  allusion  to  them  either  in  the  statement  or  argument. 
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Mr.  Kolt  and  Mr.  Deiiison,  in  support  of  the  petition.  Any  statute  affecting  to 
deal  with  the  constitution  of  a  college  must  be  assumed  to  be  a  college  statute  ;  but 
we  submit,  that  whether  the  letters  patent  of  Charles  be  regarded  as  a  college  statute 
or  not,  the  same  result  will  follow ;  in  the  former  case  cadit  quentia,  and  in  the  latter 
they  must  be  held  to  be  repealed,  at  least  so  far  as  they  were  binding  on  the  college. 
It  surely  is  not  incompetent  for  one  corporation,  though  subject  jointly  with  another 
to  certain  rules,  to  make  b3'e-laws  the  efiect  of  which  will  he  binding  on  itself  :  thus, 
for  instance,  while  there  is  nothing  to  prevent  a  member  of  St.  John's  being  a 
Fellow  of  Trinity,  yet  Trinity  might  make  rules  and  bye-laws  which  would  have  the 
effect  of  excluding  a  member  of  St.  John's  from  holding  the  fellowship  and  continuing 
a  member  of  St.  John's.  In  the  present  instance,  the  Kespondeut  clearly  and  volun- 
tarily accepted  the  office  long  after  the  pas.sing  of  the  Act  3  &  4  Victoria,  c.  113, 
and  he  cannot  be  heard  to  sa}'  that  he  is  not  bound,  and  that  the  canonry  has  been 
forced  upon  him.  The  mere  fact  that  the  recent  statutes  granted  by  Her  Majesty 
were  accepted  by  the  master  in  a  different  sense  than  that  which  their  language 
plainly  imports,  cannot  alter  their  effect. 

Mr.  J.  Baily,  and  Mr.  De  Gex,  for  the  Respondent,  the  Reverend  W.  H.  Thompson. 
It  is  clear  that  the  professorships  were  university  offices,  involving  the  discharge  of 
duties  to  the  university  at  large,  and  open  to  the  competition  of  all  the  colleges,  and 
in  existence  previously  to  the  foundation  of  Trinity  College  ;  the  professors  were 
appointed  not  by  Trinity  College  alone,  but  by  the  whole  university  ;  the  [755] 
stipends  for  these  professorships  were  in  the  first  instance  provided  by  the  Crown  ; 
and  though  the  payment  was  subsequently  made  by  the  college,  yet  it  was  only 
becau.se  the  lands  originally  chargeable  with  such  stipends  were  granted  to  them  by 
the  Crown.  The  statutes  of  Elizabeth,  as  well  as  the  letters  patent  of  Charles,  were 
clearly  university  statutes ;  a  copy  of  the  former  was  expressly  directed  to  be  kept  in 
the  archives  of  the  university,  and  the  latter  was  specially  endorsed  as  granted  to  the 
lecturers  in  the  university  ;  they  were  neither  of  them  addressed  to  Trinity  College 
alone,  but  to  every  one  who  was  or  could  be  interested.  We  submit  that  the  letters 
patent  of  Her  Majesty  are  only  applicable  to  the  repeal  of  the  statutes,  ordinance.?, 
and  decrees  for  the  government  of  the  college,  and  it  was  altogether  without  the 
scope  of  the  college's  authority  to  deal  with  the  letters  patent  of  Charles,  affecting  as 
they  did  university  offices.  The  petition  prays  a  declaration  that  Mr.  Thompson 
ceased  to  be  a  fellow  on  his  acceptance  of  the  professorship,  that  certainly  cannot  be 
granted,  as  the  41st  statute  especiallj'  contemplates  the  resumption  of  the  fellowship 
with  all  its  emoluments  on  vacating  the  professorship ;  and,  inasmuch  as  the  clause  as 
to  the  retention  of  the  name  only  of  a  fellow  does  not  expressly  point  at  a  loss  of 
seniority,  or  to  a  forfeiture  of  the  surplus  dividends,  it  ought  not  by  implication  to 
receive  such  a  construction. 

Mr.  Malins  and  Mr.  Birkbeck,  for  Trinity  College.  The  canonry  not  having  in 
fact  been  added  to  the  professorship  for  a  period  of  upwards  of  nine  years  after  the 
passing  of  the  Act  3  &  4  Vict.  c.  113,  had  the  incumbent  of  the  canonry  lived  for 
ninety  years,  it  follows,  according  to  the  construction  of  the  Petitioner,  that  the 
Professorship  of  Greek  would  have  had  no  other  [756]  emoluments  in  respect  of  that 
professorship  than  £40  a  year  during  the  whole  period  of  the  then  existing  incum- 
bency. The  Petitioner  took  his  fellowship  subject  to  those  above  him  obtaining 
the  Regius  Professorship  of  Greek,  and  while  the  letters  patent  of  Charles  were  in 
existence,  how  can  he  under  these  circumstances  and  in  this  form  of  proceeding  be 
heard  to  complain  ?  In  the  46th  statute  is  the  following  clause  : — "  Si  quid  ambigui 
in  his  statutis  reperiatur  id  judicio  Magistri  et  majoris  partis  octo  Seniorum  semper 
dirimatur."  It  follows,  therefore,  that  the  interpretation  put  on  these  statutes  by 
the  master  and  senior  fellows,  acting  on  their  honest  apprehension,  must  be  assumed 
to  be  correct;  nor  indeed  would  their  decision,  under  such  circumstances,  be  disturbed 
by  any  Visitor ;  Case  of  Queen's  College  (Jacob,  1  ;  see  p.  37).  The  41st  chapter  of  the 
statutes  of  Elizabeth  being  re-enacted,  only  takes  its  place  from  the  time  of  Elizabeth, 
and  leaves  the  letters  patent  of  Charles  unaffected  ;  Shipman  v.  Henbest  (4  Term  R. 
109;  see  p.  114),  Williams  \.  Bougheedge  (2  Burr.  747),  Bai/ly  v.  Murin  (Vent.  244). 
On  an  analogous  principle,  where  a  will  has  been  revoked  by  one  codicil  and  re- 
executed  by  another,  the  latter  has  not  the  effect  of  repealing  the  revoking 
codicil. 

C.  xxiii.— 10* 
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Mr.  Rolt,  ill  reply,  waived  so  much  of  the  prayer  of  the  petition  as  sought  a 
<leclaration  that  the  Respondent  ceased  to  be  a  fellow  on  acceptance  of  the  professor- 
ship, and  asked  a  declaration,  that  in  the  event  he  ceased  to  be  a  fellow  except  in 
name  only,  and  as  a  consequence,  that  he  should  be  excluded  from  the  seniority  or 
perception  of  any  share  in  the  revenues  of  the  college.  He  submitted  that  neither 
the  mode  of  electing  the  professors,  nor  the  fact  of  the  professors  having  duties  [757] 
to  discharge  to  the  university,  constituted  them  officers  of  the  university  ;  and  that  as 
to  the  professorships  being  open  to  members  of  all  colleges,  this  was  common  ground, 
though,  if  a  fellow  of  another  college  were  elected  professor,  the  Petitioner's  conten- 
tion would  be  most  reasonable.  He  also  submitted  that  there  was  no  evidence 
whatever  that  the  statutes  of  Elizabeth  or  Charles  were  entered  as  university  statutes 
in  the  books  of  the  university. 

The  Lord  Chanckllor.  Though  this  is  a  very  important  case,  it  lies  in  a 
narrow  compass  ;  from  the  time  it  has  occupied  in  argument,  I  have  been  able  to  turn 
the  matter  over  in  my  mind,  and  feel  competent  and  warranted  to  deal  with  the 
question  now,  and  I  may  here  observe  that  it  is  a  question  on  which  I  entertain  no 
doubt  whatever.  It  comes  before  me  as  called  on  to  advise  Her  Majesty  on  a  petition 
presented  by  one  of  the  Fellows  of  Trinity  College,  praying  a  declaration  that  Mr. 
Thompson  upon  his  admission  to  the  office  of  Regius  Professor  ceased  to  be  a  fellow 
of  the  college,  and  that  his  election  and  admission  to  be  senior  fellow  was  void. 
Under  no  circumstances  could  the  application  to  that  extent  be  just ;  but  that  can  be 
corrected  by  introducing  the  words  of  the  41st  chapter  of  the  statutes  of  Elizabeth. 
It  is  clear  that,  looking  at  the  college  statutes  of  1844,  which  in  terms  embodied  that 
41st  chapter,  if  we  are  to  be  guided  by  them,  the  Petitioner  is  right  in  his  contention, 
and  that  Mr.  Thompson  by  his  acceptance  of  the  Regius  Professorship  became 
"  Socius  nomine  tantum." 

The  only  question  is  as  to  whether  these  statutes  exclusively  regulate  the  rights 
of  the  parties.  There  can  be  no  doubt  but  that  the  Crown  being  Visitor  of  Trinity 
[758]  College,  the  college  might  by  surrender  of  its  statutes  or  charter  obtain  new 
statutes,  subject  to  any  trust  that  might  be  engrafted  on  them.  The  college  did  that 
in  1844,  and  new  statutes  were  granted.  By  those  statutes  Mr.  Thompson,  being 
elected  Greek  Professor,  would  cease  to  be  a  fellow  except  in  name  only.  Have 
those  statutes  that  efTect  or  not?  It  is  said  they  have  not,  for  these  reasons.  The 
origin  of  the  professorship  was  in  the  time  of  Henry  the  Eighth,  who  founded  five 
professorships  at  Oxford  and  five  at  Cambridge.  With  three  only  of  the  latter  have 
we  anything  to  do,  namely,  the  Professors  of  Greek,  Hebrew,  and  Divinity.  Certain 
property  belonging  to  the  Crown  from  the  Abbey  of  Westminster  was  charged  with 
the  expense  of  maintaining  these  professorships  ;  and  afterwards  the  stipulation  was, 
that  Trinity  College,  the  property  having  been  made  over  to  them,  should  pay  £40  a 
year  as  a  stipend  to  each  of  these  three  professors. 

So  the  matter  stood  until  the  reign  of  Elizabeth,  when  a  new  body  of  statutes  was 
granted,  which,  subject  to  the  exception  to  which  I  shall  advert,  have  governed  the 
college  down  to  a  recent  period,  and  in  those  statutes  was  a  regulation  as  to  electing 
the  professors,  and  the  payment  of  a  stipend  of  £40  a  year  out  of  the  college 
revenues.  It  was  made  part  of  that  regulation,  the  election  not  being  by  the  college, 
but  by  the  master  and  two  senior  fellows,  joined  with  the  vice-chancellor  and  three 
other  functionaries  of  the  university  (that  is,  three  electors  in  the  college,  and  four 
out  of  the  college),  that  if  any  fellow  should  be  elected  to  any  one  of  the  professor- 
ships, he  should  cease  to  be  a  fellow  :  he  was  to  retain  the  name  only ;  if  he  ceased 
from  any  cause  to  be  a  professor,  he  was  to  be  restored  to  his  rights  of  fellow  ;  if  he 
was  a  senior  fellow,  he  was  to  cease  to  be  so  ex-[759]-cept  in  name,  retaining,  however, 
some  small  advantages — the  right  of  having  a  sizar  as  an  attendant,  and  his  chambers 
— cubiculum.  If,  then,  Mr.  Thompson  had  lived  in  the  reign  of  Queen  Elizabeth  and 
not  in  the  reign  of  Queen  Victoria,  he  would  have  lost  his  fellowship  and  would  have 
had  his  £40  a  year.  Why  is  that  not  to  be  so  now  ?  for  the  41st  chapter  of  the 
present  statutes  contains  the  same  words  as  that  of  Elizabeth,  retaining  even 
inaccuracies,  such  as  speaking  of  Henry  the  Eighth  as  "our  late  father,"  though  the 
person  speaking  is  Her  present  Majesty.  What  is  said,  however,  in  answer  is,  that 
between  the  statutes  of  Elizabeth  and  those  of  Victoria  there  were  granted  letters 
patent,  by  Charles  the  Second,  which  altered  the  then  existing  regulations,  and  made 
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Kiertain  provisions  for  the  benefit,  not  of  Trinity  CktUege  alone,  but  of  the  whole 
university  ;  and  that  no  statute  ordained  for  the  government  of  the  college  can  aflect 
the  rights  of  the  university.  Let  us  see  how  this  is.  I  assume  it  to  be  clear,  that 
by  the  statutes  of  Elizabeth  Mr.  Thompson  would  have  lost  his  fellowship,  subject  to 
the  trifling  advantages  already  alluded  to.  Is  that  altered  by  the  letters  patent  of 
'Charles  the  Second '(  Those  letters  patent,  reciting  the  41st  chapter  of  the  statutes 
•of  Elizabeth,  proceed  to  say — "  Nos  igitur  hominum  acadcmicorum  pncsertim 
publicorum  in  academiii  professorum  commodis  prospicere  cupientes  ex  suprema 
.nostra  regia  potestate  certa  scientia  et  mero  motu  dictas  clausulas  seu  sententias  superius 
.a  nobis  recensitas  annullaiius  et  cassanius  in  quantum  concernunt  pnescriptum  ilium 
numerum  lectionum  et  sodalitii  amissionem.  Et  quo  ajquior  sit  inter  mercedem  et 
laborem  proportio  statuimus  quod  Socius  dicti  nostri  collegii  si  electus  sit  ad  locum 
Lectorum  linguas  Hebraicie  vel  Gr;ee;e  (nam  Thelogis  professorem  excipimus  propter 
.annexum  satis  opimura  sacer-[760]-dotium)  non  tenebitur  ex  hoc  tempore  sodalitium 
suum  deponere."  Supposing  it  had  stopped  there,  the  statutes  of  Trinity  College 
would  undoubtedly  have  to  be  read  from  that  time  as  if  there  were  no  provision  in 
them  for  the  loss  of  the  fellowship. 

What,  however,  is  the  meaning  of  that  instrument,  and  how  is  it  affected  by  the 
letters  patent  of  Her  present  Majesty  confirming  the  revised  statutes  and  revoking 
all  other  statutes  and  ordinances  of  the  college  ?  Mr.  Malins  pressed  on  me  language 
supposed  to  have  fallen  from  Lord  Eldon,  in  the  case  of  Queen's  College  (Jacob,  1  ; 
see  p.  37),  which,  however,  I  have  not  been  able  to  apply  to  the  present  case,  to  the 
effect  that,  in  construing  the  statutes  of  a  college  as  Visitor,  I  must  look  at  them  in 
a  more  liberal  way  than  if  construing  a  statute  at  law  or  in  equity.  This  I  felt  at 
the  time  I  could  not  assent  to.  My  duty  in  construing  a  college  statute  or  other 
instrument,  is  to  find  out  the  meaning  of  the  words  used,  and  the  meaning  must  be 
■collected  in  the  same  manner  in  the  one  case  as  in  the  other.  Neither  do  I  assent  to 
my  having  a  right  to  look  to  extrinsic  evidence  in  any  other  way  than  is  usually  done. 
The  intention  then  of  the  letters  patent  of  Charles  was  to  place  the  Professors 
of  Hebrew  and  Greek  in  the  same  position  as  if  the  disabling  clause  in  the  -ilst  chapter 
had  not  existed.  I  must  question  if  the  grant  of  the  letters  patent  was  anything 
more  than  an  act  of  that  dispensing  power  which  at  that  time,  either  rightly  or 
wrongly,  was  exercised  by  the  Sovereign,  and  which,  in  the  case  of  the  universities, 
led  to  those  great  constitutional  questions  which  took  place.  Lord  Eldon  alluded  to 
this  in  the  case  of  Queen's  College  (Jacob,  1  ;  .see  p.  37)  as  having  been  very  usual, 
and  I  cannot  but  think  that  this  was  merely  an  [761]  exercise  of  Royal  power  to 
render  unnecessary  the  compliance  with  the  provisions  of  the  previous  statute.  I 
do  not,  however,  think  this  important,  for  if  the  Crown  had  made  a  grant,  and  the 
college  had  acquiesced  in  it  for  two  hundred  years,  this  would  have  been  evidence 
enough  to  shew  an  alteration  of  the  original  statute.  What,  however,  is  more 
material  is,  that  it  is  said  that  the  grant  was  in  favour  of  the  university,  and  that 
therefore  the  Crown  could  not  alter  it  without  the  consent  of  the  university,  and 
that  the  university  has  never  consented.  I  confess  I  cannot  come  to  that  conclusion, 
and  I  do  not  think  that  in  any  sense  it  was  a  statute  of  the  university.  It  is  a 
.statute  which  the  university  has  an  interest  in  seeing  carried  into  eftect,  but  I  do 
not  understand  in  what  possible  sense  it  is  a  grant  to  the  university. 

Then  that  being  so,  what  is  the  eifect  of  the  new  statutes  of  1844?  The  eflfect 
seems  to  be  clear  that  they  in  terms  get  rid  of  the  dispensing  statute  of  Charles  ;  for 
after  stating  that  the  master,  fellows,  and  scholars  of  the  college  had  represented  that 
t^ueen  Elizabeth  had  given  the  body  of  statutes  before  mentioned  or  recited  to  the 
college,  for  the  government  of  the  .same,  and  that  divers  of  Her  Majesty's  successors 
had  in  their  care  for  the  said  college  issued  their  letters  patent  directing  certain 
changes  in  the  said  statutes  (that  is  just  as  if  the  letters  patent  of  Charles  had  been 
here  mentioned),  and  the  said  college  had  been  governed  by  the  said  statutes  so  from 
time  to  time  changed  and  altered,  it  enacts,  "  We  do  of  our  especial  grace  &c.  revoke 
and  make  void  all  statutes  &c.  made  and  given  for  the  government  of  the  said 
college,  and  the  respective  members  thereof,  before  the  date  of  these  presents."  As 
far  then  as  the  college  is  concerned,  there  is  to  my  mind  [762]  no  doubt  but  that  the 
letters  patent  of  Charles  the  Second  were  by  this  means  annulled.  We  thus  come  to 
the  new  statutes,  embodying  in  terms  the  ilst  chapter  of  the  statutes  of  Elizabeth, 
•depriving  of  his  office  the  fellow  who  accepts  the  office  of  Regius  Professor. 
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1  asked  in  the  course  of  the  argument  what  was  meant  by  an  university  statute 
but  got  no  very  satisfactory  answer.  It  was  said  that  the  rights  of  the  university 
would  be  aft'ectcd  by  getting  rid  of  the  letters  patent  of  King  Charles,  but  I  do  not 
think  so.  It  may  well  be  that  the  new  statutes  in  no  way  affect  the  obligation  of 
the  college  to  set  in  motion  the  election  of  the  professors.  In  one  sense  the  univer- 
sity has  an  interest  in  the  statutes  of  Trinity  College,  and  the  Crown  could  not 
relieve  the  college  of  the  duty  of  charging  their  revenues  with  the  stipend  and 
electing  the  professor.  In  that  sense  it  is  a  statute  in  which  the  university  has  an 
interest,  and  if  the  Crown  had  annulled  the  payment  of  the  £40  or  the  election  of 
the  professor,  the  university  might  have  come  by  acire  facias  to  have  the  letters- 
patent  repealed.  But  what  is  said  is  that  the  new  regulations  have  not  given  the 
university  so  much  as  they  would  have  had  if  the  former  letters  patent  had  remained 
in  force,  though  in  fact  the  extent  to  which  the  uni\ersity  has  an  interest  in  these 
professorships  is  limited  to  a  voice  in  the  election  of  the  professor  and  the  payment 
of  his  stipend  ;  but  this  is  no  cause  of  complaint.  It  appears  to  me,  therefore,  to  be 
a  matter  admitting  of  no  doubt,  that  the  letters  patent  of  Charles  the  Second  were 
revoked  by  the  letters  patent  of  Victoria,  and  that  the  matter  must  be  treated  as  if 
there  were  no  such  instrument  as  the  former  in  existence. 

What  then  is  the  consequence  ?  The  petition,  as  I  [763]  have  already  observed, 
is  wrong,  in  so  far  as  it  prays  that  Mr.  Thompson  on  his  admission  to  the  professor- 
ship ceased  to  be  a  fellow ;  he  must  remain  a  fellow  though  in  name  only,  and  must 
have  such  benefits  as  are  granted  by  the  statutes  of  Her  present  Majesty.  But  it  is 
said,  that  though  he  is  removed  to  this  extent  from  being  a  fellow  he  is  still  entitled 
to  seniority  and  entitled  to  a  share  of  the  surplus  dividends.  I  think  neither  of  these 
propositions  tenable.  It  was  argued  that  he  is  not  eligible  to  seniority,  because 
seniority  is  an  office ;  that  may  or  may  not  be  a  valid  argument,  but  what  seems  to 
me  to  be  stronger  is  the  language  of  the  11th  chapter  of  the  existing  statutes,  which 
say.s,  "Statuimus  porro  et  decernimus,  ut  Seniorum  electio  intra  novem  dies  ad 
su'mmum  post  locum  vacantem  fiat:  sitque  ista  horum  eligendorum  forma.  Cum 
Senioris  alicujus  vacet  locus  Magister  vel  eo  absente  Vice-magister  convocatis  iu 
sacello,  ut  dictum  est,  illis  Senioribus  qui  reliqui  sunt,  cooptet  in  eum  coi'tum  Socium 
ilium  qui  sit  proxime  senior,"  &c.  I  cannot  think  that  any  one  Socius  nomine 
tantum  is  eligible  into  the  seniority,  and  it  is  equally  clear  that  he  is  not  entitled  to 
share  in  the  dividends.  I  think  it  would  be  so  even  if  there  were  not  the  expressions, 
to  which  I  will  now  refer,  at  the  end  of  the  33d  chapter:  "Pecunia  autem  qua? 
supersit  ex  consensu  Magistri  et  majoris  partis  octo  Seniorum  inter  Magistrum  Socios. 
et  Sacellanos  pro  rato  cujusque  portione  juxta  consnetudinem  usu  jamdiu  receptam 
distribuatur."  It  is  thus  the  Magister  Socii  and  Sacellani,  who  are  to  share  ;  but  Mr. 
Thompson  cannot  be  in  this  sense  a  Socius,  for  then  he  would  not  be  a  Socius  nomine 
tantum.  By  this  express  clause  he  is  excluded,  even  if  on  a  more  general  view  of  the 
matter  he  was  not,  from  the  benefits  of  the  fellowship,  and  among  them  seniority,, 
and  any  share  of  the  surplus  dividends. 

[764]  I  arrive  at  this  conclusion  with  as  little  doubt  as  I  ever  felt  on  any  subject, 
though  with  some  reluctance,  as  it  may  be  at  variance  with  the  interests  of  learning 
and  literature,  and  with  what  was  the  intention  of  the  college.  I  have,  however,  only 
one  straightforward  course  to  follow. 

One  matter  remains,  that  of  costs,  on  which  it  appears  to  me  I  ought  to  do  as- 
Lord  Eldon  did  in  the  Case  of  Queen's  College  (Jacob,  1)  and  other  similar  cases 
before  him.  I  think  it  was  right  that  this  question  should  have  been  brought  here,, 
and  the  costs  of  all  parties  will  therefore  be  borne  by  the  college. 

[764]     Dawson  v.  Jay.     And  In  re  Mary  Jay  Dawson,  an  Infant.     Before  the 
Lord  Chancellor  Lord  Cran worth.     April  1,  3,  1854. 

[S.  C.  2  Sm.  &  G.  199  ;  1  Jur.  (N.  S.),  37  ;  2  "W.  R.  311,  366.      Commented  on, 
Stuart  V.  Bute,  1861,  4  Macq.  H.  L.  1  ;  9  H.  L.  C.  440.] 

Although  the  Court  will  under  special  circumstances  allow  an  infant  ward  to  go  out 
of  the  jurisdiction,  yet  it  will  not  compel  the  removal  of  an  infant  ward  out  of 
the  jurisdiction. 
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An  infant,  being  a  British  subject  and  also  an  American  citizen  and  having  lost  both 
father  and  mother,  was  brought  over  to  England  from  the  United  .States,  where 
her  property  was  situated,  by  a  paternal  aunt  with  whom  she  resided  :  an  applica- 
tion was  then  made  by  a  maternal  aunt,  who  had  been  appointed  her  guardian  by 
the  Court  in  America,  to  have  the  custody  of  the  infant  delivered  to  her  with  the 
view  of  taking  the  infant  back  to  America.  The  Lord  Chancellor  refused  to 
interfere,  being  of  opinion  that  he  had  no  right  to  make  such  an  order,  even  if  on 
other  grounds  he  had  thought  proper  to  accede  to  the  application. 

This  was  an  application  on  behalf  of  Mary  Jay  Dawson,  an  infant  of  the  age  of 
«leven  years,  suing  by  W.  MacDonald,  her  uncle  and  next  friend,  to  discharge  a 
certificate  made  in  the  cause  and  matter  by  the  chief  clerk  of  Vice-Chancellor 
Stuart,  which  had  been  approved  by  His  Honour,  the  effect  of  which  was  to  direct 
Miss  [765]  Mary  Ann  Dawson,  one  of  the  paternal  aunts  of  the  infant,  and  with 
whom  the  infant  was  living  in  this  country,  to  deliver  up  the  custody  of  the  infant 
to  Miss  Elizabeth  Clarkson  Jay,  one  of  the  maternal  aunts  of  the  infant,  who 
intended  to  take  the  infant  to  reside  with  her  in  the  United  States.  The  following 
statement  will  explain  how  the  question  at  i.ssue  arose  : — 

The  infant,  M.  J.  Dawson,  was  the  daughter  and  only  surviving  child  of  William 
Dawson,  late  of  the  city  of  New  York,  and  of  Sarah  Dawson,  both  deceased.  AV. 
Dawson  was  born  in  England,  but  went  at  a  very  early  age  to  reside  in  the  United 
States,  and  in  1824  he  took  the  necessary  steps  and  became  a  naturalised  citizen  :  in 
1825  he  established  himself  in  business  in  the  city  of  New  York,  and  subsequently 
married  there,  Sarah  Dawson,  an  American  lady  possessed  of  considerable  property  ; 
he  continued  to  reside  in  New  York  down  to  the  time  of  his  death.  The  infant  was 
born  in  New  York,  in  November  1842;  S.  Dawson  died  in  1846;  and  AV.  Dawson 
died  in  March  1852,  intestate. 

At  the  time  of  his  death,  "\V.  Dawson  had  two  sisters,  namely.  Miss  Mary  Ann 
Dawson  and  Miss  E.  G.  Dawson,  who  resided  with  him  ;  he  had  also  a  brother,  Mr. 
Frederick  Dawson,  settled  at  Baltimore  in  Marjdand,  and  another  brother,  Mr.  Robert 
Lee  Dawson,  living  in  England ;  these  individuals,  together  with  L.  MacDonald 
{another  sister  of  W.  Dawson)  the  wife  of  "\V.  MacDonald  (the  next  friend),  and  Mr. 
Pudsey  Dawson  a  cousin  of  the  infant,  both  of  whom  were  resident  in  England,  were 
the  nearest  relations  of  the  infant  on  the  paternal  side.  On  the  maternal  side,  the 
infant  had  several  uncles  and  aunts  all  resident  in  New  York  or  the  neighbourhood, 
<and  persons  of  great  wealth  and  respectability  ;  Miss  Jay  was  one  of  those  aunts. 
The  [766]  infant,  as  heiress  of  her  mother,  was  entitled  to  considerable  property 
wholly  situate  in  the  city  of  New  York,  consisting  of  freehold  land  and  of  a  sum  of 
money  (7000  dollars)  invested  on  mortgage  at  seven  per  cent.  W.  Dawson  left  only 
personal  estate,  and  to  a  small  amount.  The  education  and  bringing  up  of  the  infant 
had  since  her  mother's  death  been  entirely  under  the  management  and  superintendence 
■of  her  two  paternal  aunts,  Miss  E.  G.  Dawson  and  Miss  M.  A.  Dawson,  who  from 
that  time  had  resided  with  her  father.  It  appeared  that  according  to  the  laws  of  the 
State  of  New  York,  the  infant,  if  of  full  age,  would  have  been  entitled  on  the  death 
of  her  father  to  claim  the  administration  of  his  estate,  and  that  by  the  same  laws  the 
guardian  of  an  infant  was  entitled  to  claim  the  administration  of  all  estates  of  which 
the  infant,  if  of  full  age,  would  have  been  entitled  to  claim  administration,  and 
further,  that  at  the  request  of  such  guardian,  any  other  person  might  be  joined  in 
the  administration. 

On  the  14th  June  1852,  Mr.  R.  L.  Dawson,  having  come  to  New  York,  applied, 
with  the  concurrence  of  Mr.  F.  Dawson,  to  the  Surrogate  of  the  city  and  county  of 
New  York  to  be  appointed  guardian  of  the  person  and  estate  of  his  niece.  This 
application  was  opposed  by  Miss  Jay,  who,  together  with  the  other  maternal  relatives, 
was  very  anxious  that  the  infant  should  not  be  removed  from  New  York  for  her 
education  during  her  minority  ;  and  the  Surrogate  in  consequence  refused  the  appli- 
cation. A  good  deal  of  negotiation  then  took  place  between  the  members  of  the 
two  families,  which  terminated  in  an  arrangement  under  which  Miss  M.  A.  Dawson 
was,  on  the  21st  June  1852,  with  the  concurrence  of  Miss  Jay  and  the  other  maternal 
relatives,  appointed  guardian  of  the  infant ;  and  subsequently  Mr.  R.  L.  Dawson  was 
appointed  jointly  with  her  administrator  of  [767]  the  estate  of  W.  Dawson.     The 
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coiicurronce  of  the  maternal  relatives  was  given  in  consequence  of  an  engagement 
entered  into  by  Miss  M.  A.  Dawson,  which  was  reduced  into  writing,  and  was  in  the 
following  terms  : — "  New  York,  June  30th,  1852. — So  long  as  I  am  guardian  to  Mary 
.lay  Dawson  whether  till  she  is  fourteen  or  afterwards  if  she  elect  me  as  her  guardian 
at  that  age  till  she  is  twenty-one  I  promise  to  bring  her  up  in  the  United  States, 
teaching  her  to  consider  it  as  her  home,  paying  only  an  occasional  visit  to  England. 
— Mary  Ann  Dawson." 

In  the  beginning  of  July  1852,  Mr.  K.  L.  Dawson  and  Miss  M.  A.  Dawson  left 
New  York,  taking  the  infant  with  them,  and  went  to  Baltimore,  on  a  visit  to  Mr.  F. 
Dawson.  They  there  found  that,  on  the  1 0th  June  1852,  Mr.  F.  Dawson  had  obtained 
himself  to  be  appointed  by  the  Orphans'  Court  of  Maryland,  guardian  of  the  infant. 
Upon  learning  this,  Miss  M.  A.  Dawson  immediately  wrote  a  letter  to  Miss  Jay, 
informing  her  of  what  had  taken  place,  and  stating  that,  under  these  circumstances, 
the  engagement  entered  into  hy  her.  Miss  M.  A.  Dawson,  could  not  be  carried  out, 
the  guardianship  of  the  infant  no  longer  belonging  to  her. 

On  the  4th  August  1852,  Miss  M.  A.  Dawson  returned  with  her  niece  to  New 
York ;  and  on  the  6th  August  1852,  Miss  Jay  instituted  a  suit  in  the  Supreme  Court 
of  the  State  of  New  York  to  obtain  the  removal  of  Miss  M.  A.  Dawson  from  the 
guardianship,  and  the  appointment  of  herself  to  be  guardian  instead.  In  this  suit  an 
injunction  was  at  once  obtained,  restraining  Miss  M.  A.  Dawson,  and  also  Mr.  R.  L. 
Dawson  and  Mr.  F.  Dawson,  from  removing  the  infant  from  the  State  of  New  York. 
Before,  however,  this  injunction  was  served,  the  infant  had  been  removed,  and  was 
subsequently  sent  to  [768]  England,  where  she  arrived  in  October  1852.  (The 
circumstances  attending  this  removal  and  sending  to  England  were  variously  repre- 
sented by  the  different  parties,  but  it  was  hardly  denied  that  the  intention  of  the 
proceeding,  by  whomsoever  executed,  was  to  place  the  infant  out  of  the  power  of  Miss 
Jay.)  Miss  M.  A.  Dawson  herself  shortly  afterwards  left  New  York  and  came  to. 
England.  On  the  2d  October  1852,  an  order  was  obtained  on  the  petition  of  Miss- 
Jay  from  the  .Surrogate  of  New  York,  revoking  the  appointment  of  Miss  M.  A. 
Dawson  to  be  guardian  of  the  infant,  and  appointing  Miss  Jay  guardian  in  her 
place. 

In  the  latter  end  of  1853,  Miss  Jay  came  to  England  for  the  admitted  purpose  of 
ol)taining  possession  of  the  infant,  with  the  view  of  taking  her  back  to  America ;  and 
she  accordingly  presented  a  petition  in  the  matter,  setting  forth,  among  other  things, 
the  facts  above  stated,  and  praying  that  she,  or  some  other  proper  person,  might  be 
appointed  guardian.  In  1854,  the  present  suit  of  Dawson  v.  Jay  was  instituted,  the 
bill  in  which  prayed  an  account  against  Miss  Jay  of  the  real  and  personal  estate  of 
the  Plaintiff,  and  that  guardians  of  the  Plaintiff  might  be  appointed,  and  a  suitable 
allowance  made  for  her  maintenance ;  and  in  this  suit  a  petition  was  presented  by 
the  Plaintiff  praying  that  Miss  M.  A.  Dawson  and  Mr.  Pudsey  Dawson  might  be 
appointed  her  guardians,  and  for  maintenance.  It  may  be  here  stated,  that  from  her 
arrival  in  England  down  to  the  institution  of  the  suit,  the  infant  had  resided  with 
different  members  of  her  father's  family,  under  the  care  of  Miss  M.  A.  Dawson  and 
Miss  E.  G.  Dawson  to  both  of  whom  it  appeared  that  she  was  much  attached. 

The  two  petitions,  namely,  that  of  Miss  Jay  and  of  the  Plaintiff,  came  on  to  be 
heard  before  Vice-Chancellor  [769]  Stuart;  and  on  the  4th  March  1854,  His  Honour, 
after  seeing  and  conversing  with  the  infant,  as  well  as  with  Miss  Jay  and  Miss  M.  A. 
Dawson  and  other  relations,  made  an  order  appointing  Miss  Jay,  Miss  M.  A.  Dawson, 
and  Mr.  Pudsey  Dawson,  guardians  of  the  infant,  and  directing  the  usual  inquiries  ta 
be  made  in  chambers  as  to  the  age,  fortune,  and  relations  of  the  infant,  with  liberty 
to  the  guardians,  or  any  of  them,  to  propose  a  .scheme  for  the  residence,  maintenance, 
and  education  of  the  infant. 

The  inquiries  directed  by  this  order  were  proceeded  with  before  the  Vice- 
Chancellor's  chief  clerk,  and  proposals  as  to  the  residence  and  education  of  the  infant 
were  carried  in  on  behalf  of  Miss  Jay  on  the  one  side,  and  of  Miss  M.  A.  Dawson  and 
Mr.  Pud.sey  Dawson  on  the  other.  The  main  difference  between  the  two  plans  was 
this : — Miss  Jay  proposed  to  take  the  infant  with  her  to  America  to  educate  and 
bring  her  up  there,  and  the  other  guardians  proposed  that  she  should  continue  to 
reside  as  she  had  hitherto  done  under  the  care  of  Miss  M.  A.  Dawson,  with  a  suitable 
provision  out  of  her  fortune  for  her  maintenance  and  education. 
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Before  the  result  of  the  inquiries  directed  before  the  chief  clerk  had  been  ascer- 
tained, the  Vice-Chancellor,  on  the  application  of  Miss  Jay,  made  an  order  (1)  dated 
the  27th  March  1854,  ordering  Miss  M.  A.  Dawson  to  deliver  the  infant  to  Miss  Jay, 
to  remain  with  her  till  further  order.  This  order  wag  immediately  served  ;  but,  in 
consequence  of  the  great  opposition  made  by  the  infant  to  leaving  the  residence  of 
Miss  M.  A.  Dawson,  it  was  found  unadvisable  to  carry  it  into  execution. 

[770]  Ou  the  29th  March  1854,  the  PlaintiflF  applied  to  the  Lords  Justices  to 
discharge  the  last-mentioned  order ;  and  their  Lordships  directed  that,  without 
prejudice  to  the  settlement  of  the  scheme  or  any  other  question,  the  infant  should  not 
be  removed  from  her  present  custody  without  the  leave  of  the  Lord  Chancellor,  or 
Lords  Justices ;  and  that  the  appeal  should,  as  to  everything  else,  stand  over. 

On  the  30th  March  1854,  the  Vice-Chancellor's  chief  clerk  certified  the  result  of 
the  inquiries  made  in  pursuance  of  the  order  of  the  4th  March  1854:  he  certified, 
among  other  things,  that  it  was  proper  that  £200  a-year  should  be  allowed  for  the 
maintenance  and  education  of  the  infant  during  her  minority  out  of  the  income  of 
her  property  vested  in  Miss  Jay  as  guardian  under  the  order  of  the  Court  in  New 
York,  and  that  it  would  be  fit  and  proper,  and  for  the  benefit  of  the  infant,  that  Miss 
Jay  should  be  at  liberty  to  remove  the  infant  with  her  to  New  York,  there  to  remain 
with  her  for  her  residence  and  education  till  further  order.  Miss  Jay  first  giving 
security  to  obey  the  orders  of  the  Court  as  to  returning  the  infant  to  this  country 
when  required,  and  to  account  for  her  fortune.  This  certificate  was  approved  by  the 
Vice-Chancellor. 

From  the  certificate  of  the  chief  clerk,  so  approved,  the  Plaintiff  appealed.  The 
matter  was  to  have  been  heard  before  the  Lords  Justices,  but  in  consequence  of  their 
Lordships  being  engaged  at  the  Judicial  Committee  of  the  Privy  Council,  and  it 
being  absolutely  necessary  for  Miss  Jay  to  leave  England  on  the  5th  April  to  return 
to  New  York,  the  Lord  Chancellor  appointed  the  parties  to  attend  him  at  his  private 
house. 

The  Solicitor-General  [Bethell],  Mr.  Bacon,  and  Mr.  Cairns,  supported  the 
appeal. 

[771]  Mr.  Wigram  and  Mr.  Lawford,  were  for  Miss  Jay. 

April  3.  The  Lord  Chancellor.(2)  I  have  looked  through  the  whole  of  the 
papers  in  this  matter,  and  I  have  had  all  the  facts  before  me :  it  is  a  case  very 
unpleasant  to  deal  with,  but  I  feel  no  doubt  as  to  the  course  I  ought  to  pursue  :  I  am 
not  called  upon  to  determine  anything  as  to  the  conduct  of  the  parties  in  cau.sing  this 
young  lady  to  be  brought  from  America  to  England  in  the  manner  they  did  ;  I  have 
only  to  direct  what  is  now  to  be  done.  This  young  lady  I  must  take,  to  all  intents 
and  purposes,  to  be  a  British  subject :  she  is  an  orphan,  having  neither  father  nor 
mother  :  she  has,  however,  and  this  is  not  complained  of,  three  guardians,  two  of 
them  being  relations  on  her  father's  side,  an  aunt  and  cou.sin,  and  the  other,  her 
maternal  aunt,  an  American  lady  of  the  highest  respectability  and  of  the  best  con- 
nections in  that  country  :  the  property  of  the  child  is  all  in  America.  The  question 
is,  whether  I  am  to  order  her  to  be  sent  to  America,  or  to  be  kept  here. 

I  believe  that  it  used  to  be  considered  that  the  Lord  Chancellor  had  no  power, 
under  any  circumstances,  to  allow  a  ward  to  go  out  of  the  jurisdiction  of  the  Court. 
Whether  that  was  formerly  so  understood  or  not,  it  has  certainly  not  been  .so  under- 
stood in  later  times ;  for  considerations  of  health,  and  a  variety  of  other  circum- 
stances, may  induce  the  Court  to  allow  a  ward  of  the  Court  to  be  sent  abroad.  I 
have  myself  sanctioned  that  course  in  reference  to  a  ward  of  mature  years,  eighteen 
or  nineteen  years  of  age  :  in  that  case  all  the  rest  of  the  lady's  family  were,  for  very 
proper  reasons,  residing  abroad,  and  I  allowed  her  to  go  and  join  them.  I  know, 
[772]  however,  of  no  instance  in  which  this  Court  (or  rather  the  Lord  Chancellor  as 
representing  the  Crown,  for  that  is  described  as  being  the  nature  of  the  jurisdiction), 
when  exercising  its  jurisdiction  in  taking  care  of  the  subjects  of  this  country,  has  ever 
so  far  abdicated  its  functions  as  to  send  a  ward  away  to  some  other  jurisdiction,  where 
not  only  it  may  be,  but  as  it  appears  in  this  case  it  certainly  will  be,  that  those  who 
have  the  jurisdiction  exercise  it  entirely  independent  of,  and  in  a  sense  (I  do  not  use 
the  word  at  all  offensively),  adversely  to  this  country.  They  may  probably,  with 
just  the  same  right  motives  as  those  which  now  actuate  me,  refuse  to  let  the  ward 
return  to  this  country ;  and  thus,  if  I  permit  her  to  go  away,  she  may  never  be 
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■brought  again  within  the  jurisdiction  of  the  Court.  I  know  of  no  instance  in  which 
it  has  been  done,  nay  more,  I  very  much  doubt  whether  any  functionary  in  this 
country  has  authority  to  compel  a  subject  of  this  country  thus  to  expatriate  himself, 
for  that  is  in  truth  what  is  proposed.  I  know  it  is  said  that  this  young  lady  is  to  go 
away  until  she  is  seventeen,  and  that  the  foreign  guardian  will  undertake  to  bring 
her  back  again  at  a  certain  time ;  but  that  is  an  undertaking  which  there  is  no  means 
whatever  of  enforcing.  My  opinion  is,  that  I  cannot  sanction  her  removal,  particu- 
larly after  seeing  and  conversing  with  her,  and  being  perfectly  satisfied  that  she  has 
the  strongest,  the  most  extreme,  desire  to  remain  under  the  guardianship  of  her 
paternal  aunt,  or  rather  I  should  say,  for  it  is  so  far  as  this  child  is  concerned,  under 
the  guardianship  of  her  mother.  I  particularly  asked  her  about  that :  her  mother 
died  long  before  she  has  any  recollection,  being  then  only  three  years  and  a  quarter 
old,  and  she  has  never  known  any  mother  but  this  aunt.  It  would  then  be  the 
harshest  course  possible  to  tear  this  child,  of  between  eleven  and  twelve  years  of  age, 
from  her  mother  (for  that  is  what  it  means),  and  to  [773]  leave  her  with  relations 
whose  attachment  to  her,  however  kind  and  attached  to  her  they  may  be  or  however 
much  she  may  be  attached  to  them,  must  be  a  very  different  thing  from  the  feeling 
which  exists  between  her  and  her  quasi  parent.  In  my  opinion,  I  have  no  right  to 
take  such  a  course,  and,  if  I  had  the  right,  it  would  be  exercising  it  in  the  present 
instance  most  harshly  and  most  inexpediently. 

I  feel  all  the  difficulties  of  the  case,  and  I  should  have  been  extremely  glad  if  it 
had  suited  the  feelings  of  the  guardians  here,  and  suited  the  feelings  of  the  child,  that 
she  should  have  gone  to  live  where  her  property  is,  and  where  she  is  most  naturally 
a  subject.  She  is  in  truth  a  subject  of  both  countries,  and  I  think  her  connections 
with  America  would  have  been  more  natural,  had  she  not  been  brought  when  .she  was 
ten  j'ears  old  to  this  countrj' ;  but,  considering  all  the  circumstances,  I  think  I  have 
no  other  course  to  pursue  than  to  say  that  I  cannot  concur  with  the  scheme  which 
has  been  adopted  by  the  Vice-Chancellor,  and  that  substantially  I  must  uphold 
the  scheme  proposed  on  the  part  of  the  paternal  guardians.  I  entirely  enter  into  the 
feelings  of  the  Vice-Chancellor,  who  said  that  it  would  have  been  extremely  desirable 
if  this  question  had  been  altogether  avoided  by  the  child  having  never  been  brought 
to  England  ;  but  having  been  brought  to  England  I  think  I  should  be  acting,  perhaps 
not  legally,  and  certainly  not  wisely,  in  sending  her  away  from  this,  which  is  one  of 
her  natural  countries,  to  be  educated  out  of  my  jurisdiction,  and  where  in  truth  I 
have  no  control.     I  have  sketched  the  order  which  I  propose  to  make. 

Mr.  Wigram.  If  your  Lordship  should  finally  settle  a  scheme  for  the  child's  main- 
tenance and  education,  and  think  it  right  that  at  any  period  of  time  she  should  go  to 
[774]  America,  I  would  suggest  that  the  Court  maj'  very  properly  make  it  a  condition 
that,  if  the  child  should  be  allowed  to  go  to  America,  the  sanction  of  the  Court  there 
should  be  given  to  her  return  to  this  country  ;  that  no  doubt  may  be  obtained. 

The  Lord  Chancellor.  It  occurred  to  me  that  that  might  be  done ;  it  may, 
however,  be  suflficiently  provided  for  by  giving  libertj'  to  all  parties  to  apply.  The 
order  I  propose  to  make  will  be  to  the  following  effect,  namely, — Having  regard  to 
the  several  affidavits  referred  to  in  the  certificate  of  the  Vice-Chancellor's  chief  clerk, 
and  having  myself  personally  examined  the  infant  and  being  satisfied  therefrom  that 
she  is  very  anxious  to  remain  under  the  custody  of  her  aunt  and  guardian  Miss  M. 
A.  Dawson,  and  the  two  English  guardians  undertaking  to  supply  the  means  neces- 
sary for  the  proper  maintenance  and  education  of  the  infant  in  case  sufficient  funds  for 
that  purpose  are  not  transmitted  from  the  United  States  arising  from  her  property  in 
that  country  ;  I  order  that  the  infant  shall  continue  to  reside  with  and  under  the  care 
of  Miss  M.  A.  Dawson,  at  any  place  which  to  her  and  Mr.  Pudsey  Dawson  may  from 
time  to  time  seem  expedient ;  and  declare  that  it  will  be  the  "duty  of  Miss  M.  A. 
Dawson  and  Mr.  Pudsey  Dawson  to  permit  Miss  Jay  and  the  other  maternal  relatives 
to  correspond  freely  with  the  infant,  and  also  to  permit  her  and  the  other  maternal 
relatives  of  the  infant  who  may  from  time  to  time  be  in  this  country  to  have,  as  far 
as  possible,  free  and  unreserved  access  to  and  intercourse  with  her  at  all  reasonable 
times  :  And  I  order  Miss  Jay  from  time  to  time  to  remit  to  Miss  M.  A.  Dawson  and 
Mr.  Pudsey  Dawson  the  clear  income  of  the  infant's  real  and  personal  estate  in 
America  which  shall  come  to  her  hands  (meaning  if  it  comes  to  her  hands  in  such  a 
way  as  she  is  capable  of  disposing  of  it,  not  as  a  mere  agent  and  being  [775]  bound 
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to  pay  it  into  Court) ;  and  that  Miss  M.  A.  Dawson  and  Mr.  Pudeey  Dawson  shall 
until  further  order  pay  the  same  when  received,  after  deducting  the  yearly  sum  of 
£200  to  be  applied  for  the  maintenance  and  education  of  the  infant,  into  Court  to  the 
credit  of  the  cause  :  I  reserve  the  question  of  costs,  and  all  parties  are  to  be  at  liberty 
to  apply, — I  was  going  to  add  the  words,  "  as  to  permitting  the  infant  to  make  any 
temporary  visit  to  the  United  States  or  otherwise  as  they  may  be  advised,"  but  I 
think  I  had  better  not  anticipate  any  such  circumstances. 

Mr.  Wigram.  It  might  be  advisable  perhaps  to  insert  them,  as  it  might  encourage 
Miss  Dawson  to  take  her  to  America. 

The  Lord  Chancellor.  In  reference  to  a  remark  that  has  been  made  as  to  Miss 
Jay  resigning  the  guardianship,  I  have  thought  of  it,  and  I  do  not  think  that  I  should 
allow  her  to  do  so.  I  have  no  doubt  she  will  conduct  herself  with  perfect  propriety 
on  the  subject  of  the  money ;  but  of  course  a  material  ingredient  in  giving  or  not 
giving  her  costs,  will  be  the  consideration  whether  she  affords  facilities  for  trans- 
mitting the  child's  fortune  from  the  United  States.  I  would  have  taken  more  time 
to  consider  this  case,  if  the  parties  had  wished  it ;  but  I  am  perfectly  sure  that  I 
could  arrive  at  no  other  conclusion  than  what  I  have  now  stated,  though  a  little 
further  time  might  have  enabled  me  to  put  my  judgment  in  a  more  condensed  form. 

Mr.  Wigram.  I  think  we  understand  it,  my  Lord.  Your  Lordship's  view  is, 
that  the  child  must  permanently  remain  here,  unless  it  should  be  thought  desirable, 
with  the  concurrence  of  the  English  guardians,  that  she  should  make  a  visit  to 
America. 

[776]  The  Lord  Chancellor.  I  believe  Lord  Eldon  is  reported  to  have  said, 
that  under  no  circumstances  would  the  Court  allow  a  ward  to  be  taken  out  of  the 
jurisdiction  ;  but  I  do  not  agree  with  that.  I  am  to  deal  with  the  child  as  a  parent 
would,  but  subject  to  the  qualification,  that  I  have  no  right  permanently  to  divest 
myself  of  the  control  over  the  child,  which  I  should  be  doing  if  in  this  instance  I 
were  to  send  her  out  of  the  country.  With  regard  to  the  temporary  visits  to 
America,  I  should  think  it  the  most  desirable  thing  possible,  if  I  could  reasonably 
secure  that  the  child  would  come  back  again ;  and  the  difficulty  I  have  is,  how  to  do 
that. 

Mr.  Wigram.  There  is  a  suit  pending  in  America,  and  no  doubt  the  sanction  of 
the  Court  in  that  suit  might  be  obtained  to  her  returning. 

The  Lord  Chancellor.  I  think  it  most  likely  that  the  Court  in  America  would 
not  allow  a  temporary  visit  to  England,  unless  it  had  the  security  of  the  Court  here  ; 
and  I  think  I  must  act  towards  the  Court  in  America,  as  I  have  no  doubt  it  would 
act  towards  this  Court.  (3) 

(1)  The  grounds  on  which  this  order  was  made  had  reference  solely  to  alleged 
circumstances  of  conduct  in  the  partie.s,  and  had  no  bearing  on  any  legal  question  in 
the  case. 

(2)  This  judgment  was  delivered  by  the  Lord  Chancellor  in  his  private  room  at 
the  House  of  Lords. 

(3)  The  minutes  of  the  order  were  drawn  up  and  settled  by  the  registrar,  in  con- 
formity with  the  judgment  of  the  Lord  Chancellor,  the  words  "as  to  permitting  the 
infant  to  make  any  temporary  visit  to  the  United  States  or  otherwise  as  they  may 
lie  advised,"  being  added  to  the  "  liberty  to  apply." 

[777]     Gann  v.  Gregory.     Before  the  Lord  Chancellor  Lord  Cranworth. 

May  3,  25,  1854. 

[S.  C.  2  Eq.  R.  605 ;  18  Jur.  1063  ;  2  W.  R.  484.] 

The  Ecclesiastical  Court  granted  probate  of  a  will  of  personalty  with  cross  lines 
drawn  in  ink  over  the  bequests  of  certain  legacies.  Held,  on  a  claim  raised  by  the 
parties  interested  in  these  legacies,  that  the  will  must  be  taken  to  have  been 
executed  after  the  cross  lines  were  drawn,  and  that  the  only  question  was,  what 
was  the  meaning  of  the  testator,  and  that  this  was  that  the  legacies  were  not  to 
stand  part  of  the  will. 
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This  was  an  appeal  by  the  Defendant,  Margaret  Gregory,  as  administratrix  with 
the  will  annexed  of  the  estate  of  John  Thompson,  from  a  decision  of  Vice-Chancellor 
Stuart,  on  the  3d  May  1853,  disallowing  exceptions  taken  by  the  Appellant  to  the 
report  of  the  Master,  dated  the  20th  December  1852,  whereby  he  had  certified, 
among  other  things,  that  certain  legacies  were  given  by  the  testator's  will,  which  the 
Appellant  submitted  were  not  given,  on  the  ground  that  it  appeared  by  the  will,  and 
the  probate  copy  thereof,  that  the  said  legacies  were  contained  in  the  second  sheet  of 
the  will,  in  which  second  sheet  there  appeared  divers  cross  lines,  obliterations, 
erasures,  alterations,  and  interlineations,  by  the  effect  of  which  the  said  legacies  must 
be  taken  as  struck  out  from  the  will,  or  rendered  uncertain,  unintelligible,  and  void  : 
the  facts  were  as  follow. 

The  testator  John  Thompson  died  on  the  6th  March  1843;  and  soon  afterwards 
two  several  documents  were  produced,  each  being  alleged  to  be  his  will ;  one  was 
dated  the  22d  February  1843,  and  the  other  the  5th  March  1843.  The  latter 
document  consisted  of  three  sheets  of  paper ;  the  second  sheet  contained  a  variety  of 
legacies  and  directions  to  his  trustees,  &c. ;  some  of  these  were  altered  in  pencil  (for 
example,  in  one  place,  the  name  of  Willis  was  altered  into  Ellis),  and  the  whole  of  the 
sheet  appeared  crossed  out  by  means  of  diagonal  lines  in  ink,  with  the  exception  of 
certain  legacies  to  individuals. 

[778]  Proceedings  were  taken  in  the  Prerogative  Court  of  Canterbury  as  to  the 
two  documents,  the  result  of  which  was,  that  on  the  20th  June  1846,  a  decree  was 
pronounced  by  Sir  H.  J.  Fust  for  the  force  and  validity  of  the  will  as  contained  in 
the  document  of  the  5th  March  1843,  "with  the  several  alterations,  interlineations, 
and  erasures  appearing  therein;"  and  on  the  16th  March  1847,  letters  of  adminis- 
tration with  the  will  annexed,  "as  the  same  now  stands,"  were  granted  to  the 
Defendant. 

On  the  15th  May  1849,  a  legatees'  suit  was  instituted  for  an  account  and  for 
payment  of  the  legacies  and  annuities  given  by  the  will ;  and  a  decree  was  made  on 
the  15th  July  1851,  directing  a  reference  to  the  Master  to  take  an  account  in  the 
usual  way,  of  legacies  and  annuities. 

The  Master  made  his  report,  dated  the  20th  December  1852,  certifying  that  the 
testator  had  among  other  legacies  given  the  legacies  which  were  brought  in  question 
l)y  the  present  appeal  ;  they  were  the  legacies  over  which  the  cross  lines  had  been 
drawn,  as  above  mentioned.  The  Defendant  excepted  to  the  Master's  report ;  and 
the  matter  was  heard  by  Vice-Chancellor  Stuart,  on  the  3d  May  1853,  when  His 
Honour  overruled  the  exceptions.  The  Vice-Chancellor  relied  on  the  case  of  Cooper 
v.  Bockeit  (4  Moore's  P.  C.  cases,  419),  the  decision  in  which  was  to  the  effect,  that  in 
the  absence  of  evidence  the  presumption  must  be  that  the  lines  drawn  across  the  will 
were  made  after  the  execution  of  the  will ;  and  being  of  opinion  that  the  Ecclesiastical 
Court  had  left  the  question  of  what  construction  was  to  be  put  on  the  cross  lines 
being  drawn  over  the  legacies  open  to  the  decision  of  the  [779]  Court  of  Chancery, 
His  Honour  held  that  the  lines  were  not  so  drawn  as  under  the  late  Act  (1  Vict.  c.  26) 
amounted  to  an  alteration  of  the  will  in  respect  of  the  part  underneath  the  lines. 
From  this  decision  the  Defendant  now  appealed. 

Mr.  Bacon  and  Mr.  Murray,  for  the  Appellant.  The  lines  must  be  assumed  to 
have  been  drawn  across  the  will  before,  and  not  after,  its  execution  by  the  testator. 
The  case  of  Cooper  v.  Bochett  (4  Moore's  P.  C.  cases,  419)  does  not  apply,  because  there 
the  probate  was  granted  without  the  alterations,  the  Ecclesiastical  Court  having  thus 
determined  that  they  were  not  part  of  the  will.  Here  the  Ecclesiastical  Court  has, 
by  granting  the  probate  in  facsimile,  held  that  the  alterations  were  made  before  the 
execution  of  the  will,  and  left  it  to  this  Court  to  put  a  construction  upon  them. 
That  construction,  we  contend,  must  be  that  the  testator  did  not  intend  the  legacies 
crossed  through  to  be  part  of  his  will.  The  provisions  of  the  Act  1  Vict.  c.  26  as  to 
alterations  cannot  be  referred  to,  for  the  form  of  the  probate  excludes  any  argument 
on  that  point.  (They  referred  to  Mence  v.  Mence  (18  Ves.  348),  Francis  v.  Grover 
(5  Hare,  39),  Shea  v.  Boschetti  (before  the  Master  of  the  Rolls,  15  February  1854,  not 
reported).) 

Mr.  Wigram  and  Mr.  Berkeley,  in  support  of  the  decision  of  the  Vice-Chancellor. 
This  Court  is  placed  in  considerable  difficulty  by  what  the  Ecclesiastical  Court  has 
done,  and  the  only  meaning  that  can  be  given  to  the  facsimile  probate  is,  that  all  the 
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legacies  that  are  legible  are  to  remain  parts  of  the  will :  what  other  reason  is  there 
for  leaving  the  lines  ? 

[780]  [The  Lord  Chancellor.  They  may  be  left  to  shew  the  meaning  of  the 
testator  :  suppose  for  example  a  case  of  this  kind, — a  testator  says,  "  I  give  A.  B.  an 
annuity  of  £500  and  I  give  him  also  £1000,"  and  he  then  strikes  out  down  to  and 
including  the  words  "£500."] 

This  Court  may  look  at  the  original  will  to  aid  it  in  coming  to  a  decision  on  the 
point  of  construction;  Fhilipps  v.  Chamberlaine  (4  Ves.  51),  Cornpton  v.  Bloxham  (2 
Coll.  201),  IFalker  v.  Tipping  {'d  Hare,  802,  note).  It  would  be  seen  here  that  the 
pencil  alterations  made  in  the  legacies  contained  under  the  cross  lines  must  have  been 
made  after  those  lines  were  drawn,  and  if  so,  the  inference  must  be  that  the  testator 
intended  the  legacies  should  remain  part  of  the  will. 

Mr.  Bacon  was  not  called  on  to  reply. 

The  Lord  Chancellor.  I  confess  that  I  do  not  entertain  any  doubt  on  this 
case,  though  I  say  so  with  all  deference,  as  the  Vice-Chancellor  and  Master  both 
agreed  in  taking  a  contrary  \iew  of  it.  The  case  of  Coo]jer  v.  Bockett  (4  Moore's  P.  C. 
cases,  419)  established  this  principle,  namely,  that  jmrnA  facie  the  presumption  of 
law  is,  that  alterations  and  erasures  in  a  will  are  made  after  the  execution  ;  but  that 
principle  has  no  application  to  the  present  case,  because  the  probate  has  been  granted 
with  the  alterations  on  it.  I  may  here  remark,  that  I  am  not  one  of  those  who  think 
that  it  is  competent  for  this  Court  on  every  occasion  to  look  at  the  original  will, 
though  I  am  aware  that  Lord  Eldon  did  it  in  some  instances,  but  in  each  there  were 
particular  [781]  circumstances.  I  think  it  must  be  taken  as  conclusively  settled  by 
the  Ecclesiastical  Court,  that  the  will  was  at  its  execution  in  the  state  in  which  we 
now  find  it  ;  that  is,  that  the  testator  executed  the  instrument  with  the  cross  lines 
drawn  over  it.  That  being  so,  the  question  is,  what  does  the  instrument  mean  1  It 
has  been  suggested  that  the  lines  were  on  the  paper  before  the  testator  wrote  his 
will ;  but  I  must  deal  with  that  as  if  the  matter  was  before  me  as  a  jury,  and  I  cannot 
believe  that  the  case  is  such  as  is  suggested  :  it  is  an  extravagant  supposition.  The 
meaning  of  the  lines  being  drawn  is,  that  what  the  testator  had  intended  as  to  giving 
the  legacies  over  which  they  are  drawn  had  ceased  to  be  his  intention,  and  he 
therefore  placed  the  lines  there  to  shew  this  :  he  meant  to  strike  out  the  legacies.  It 
is  then  said  that  there  are  pencil  alterations  of  these  legacies.  If  these  were  made 
before  drawing  the  lines,  they  would  be  nothing,  and  if  after,  still  that  would  not 
satisf}'  me  that  the  crossing  out  was  not  to  have  its  natural  effect :  they  do  not  erase 
the  crossing  out.  I  believe  they  were  made  before,  but  the  circumstance  makes  no 
difference.  The  result  is,  that  all  the  legacies  were  struck  out,  and  that  the 
exceptions  taken  to  the  Master's  report  and  this  appeal  must  be  allowed. 

[782]     Hicks  v.  Sallitt.     Before  the  Lord   Chancellor  Lord  Cranworth   and  the 
Lords  Justices.     Nor.  21,  22,  Dec.  5,  6  1853  ;  Jan.  14,  1854. 

[S.  C.  2  Eq.  E.  818;  2.3  L.  J.  Ch.  571  ;  18  Jur.  915;  2  W.  R.  173.  See  Hope  v. 
LiddeU,  1855,  21  Beav.  203  ;  Howard  v.  Earl  of  Shrewshurii,  1874,  L.  R.  17  Eq.  400. 
Commented  on,  Hickman  v.  Upsall,  1876,  4  Ch.  D.  144.  See  Thomson  v.  Edwards, 
1877,  2  App.  Cas.  241 ;  In  re  Raijner  [1904],  1  Ch.  190.] 

The  manor  of  W.  was  by  settlement  vested  in  trustees  upon  such  trusts  as  E.  B.  a 
married  woman  should  by  will  appoint :  before  any  will  was  made  a  piece  of  copy- 
hold land  was  under  an  Inclosure  Act  allotted  to  the  trustees  of  the  settlement  as 
lords  of  the  manor  and  in  compen.sation  of  their  interest  in  the  soil  of  the  manor  : 
under  the  same  Act  two  copyhold  allotments  were  made  to  two  other  persons  in 
respect  of  copyhold  interests  :  the  trustees  of  the  settlement  in  exercise  of  a  power 
vested  in  them  for  that  purpose  bought  the  two  last-mentioned  allotments  and  held 
them  upon  the  same  trusts  as  the  manor:  afterwards  in  1807  E.  B.  made  her  will 
devising  the  manor  with  its  appurtenances  to  the  father  of  the  Plaintiff  for  life, 
with  remainder  to  his  first  son  in  tail,  with  remainder  to  his  second  son  the 
Plaintiff,  and  devising  the  residue  of  her  property  to  trustees  on  trust  to  sell :  E. 
B.  died  in  1813,  and  the  copyhold  allotment  made  to  the  trustees  of  the  settlement 
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and  the  two  allotments  purchased  by  them  were  then  treated  by  the  trustees  of  the 
will  as  part  of  the  residue,  and  in  1814  were  sold  to  a  person  from  whom  the 
Defendant  subsequently  purchased.  The  Plaintiff  while  an  infant  became  entitled 
in  1831  by  the  deaths  of  his  father  and  elder  brother  to  the  manor  under  the 
devise:  he  attained  twenty-one  in  1849,  and  soon  afterwards  filed  a  bill  claiming 
the  three  allotments  as  part  of  the  manor.  Held,  that,  as  to  each  allotment,  there 
had  been  under  the  circumstances  an  extinguishment  of  the  copyhold  in  the  manor, 
and  that  they  all  passed  to  the  Plaintiff  under  the  devise  of  the  manor,  there  being 
nothing  on  the  face  of  the  will  to  shew  that  the  testatrix  intended  to  use  the  word 
in  any  other  than  its  ordinary  legal  meaning. 

Held,  also,  that  the  Plaintiff  was  entitled  to  an  account  of  rents  and  profits  from  the 
time  his  title  accrued  in  1831. 

The  rule  is  that,  in  the  absence  of  special  circumstances,  a  party  found  to  be  wrong- 
fully in  possession  of  property  is  to  account  for  rents  and  profits  during  the  whole 
period  of  time  that  his  wrongful  possession  has  continued.  The  authorities  on  this 
point  referred  to  and  observed  upon,  and  the  decision  in  Drummo-rul  v.  The  Duke  of 
St.  Allans,  5  Ves.  433,  held  not  to  be  law. 

This  was  an  appeal  by  the  Defendants  from  a  decree  made  by  Vice-Chancellor 
Wood  in  a  suit  instituted  by  the  Plaintiff  W.  H.  Hicks,  as  devisee  under  the  will  of 
Mrs.  E.  Barker,  to  recover  possession  of  certain  property  held  by  the  principal 
Defendant  M.  Sallitt  who  was  in  possession,  and  who  claimed  to  retain  it  as  a 
purchaser  from  R.  Buxton  who  had  purchased  from  the  trustees  of  Mrs.  E.  Barker's 
will.  The  right  thus  in  dispute  depended  on  whether  the  property  in  question 
passed  by  a  specific  devise  of  the  manor  of  Watton  Hall  contained  in  Mrs.  E.  Barker's 
will,  or  was  comprised  in  the  general  devise  of  the  residue  of  her  property  to  trus- 
[783]-tees  in  trust  to  sell.     The  circumstances  of  the  case  may  be  stated  as  follows. 

In  1796,  Mrs.  E.  Barker  the  testatrix,  then  Mrs.  E.  Hicks  widow,  was  seised  in 
fee-simple  of  the  manor  of  Watton  Hall  in  Watton,  in  the  county  of  Norfolk.  By  a 
settlement  made  on  occasion  of  her  marriage  with  Mr.  Barker,  dated  the  14th  May 
1796,  this  manor  was  limited,  together  with  other  property,  to  J.  F.  Francklin  and 
his  heirs  (in  the  event  which  actually  happened),  upon  such  trusts  as  Mrs.  E.  Barker 
should  bj'  deed  or  will  attested  as  therein  mentioned  appoint,  and  subject  thereto 
with  limitations  over.  In  the  year  1801  (41  Geo.  3),  an  Act  was  passed  entitled 
"  An  Act  for  dividing  allotting  and  enclosing  the  open  or  common  fields  half  year  or 
shacklands  lammas  meadows  fens  commons  and  waste  lands  within  the  several 
parishes  of  Watton  and  Carbrooke  in  the  countv  of  Norfolk ;  "  and  in  this  Act  it  was 
recited  that  J.  F.  Francklin  was  or  claimed  to  be  lord  of  the  manor  of  Watton  Hall 
as  being  trustee  for  Mrs.  E.  Barker,  and  among  other  things  it  was  enacted,  that  the 
Commissioners  should  "  set  out  and  allot  unto  and  for  the  respective  lord  or  lords 
lady  or  ladies  of  the  soil  of  the  said  commons  and  waste  lands,  or  their  respective 
assigns,  such  parts  of  the  lands  and  grounds  hereby  directed  to  be  divided  and  allotted 
within  the  said  parishes  of  Watton  and  Carbrooke  respectively  as  in  the  judgment  of 
the  .said  Commissioners  shall  be  a  full  recompense  and  compensation  for  his  heir  or 
their  right  or  rights  in  and  to  the  soil  of  the  said  commons  and  waste  lands 
respectively  ; "  and  by  another  clause  in  the  Act  it  was  directed  that  the  several 
allotments  which  should  be  made  in  respect  of  freehold  or  copyhold  should  be  held 
to  be  according  to  the  same  nature  and  tenure  as  the  rights  in  respect  of  which  they 
weie  allotted.  In  October  1803,  P.  R.  Taylor  and  E^  H.  Grigson  were  appointed 
trustees  [784]  of  Mrs.  E.  Barker's  marriage  settlement  in  the  place  of  J.  F.  Francklin, 
and  the  trust  estates  were  duly  conveyed  to  them  ;  and  by  a  contemporaneous  deed 
certain  personal  estate  was  vested  in  the  same  trustees  upon  trust  to  lay  it  out  in  the 
purchase  of  land,  which  land  when  purchased  was  to  be  held  on  the  same  trusts  as 
the  real  estate  already  settled.  On  the  24th  December  1803,  the  Commissioners 
under  the  Act  allotted  to  P.  R.  Taylor  and  E.  H.  Grigson,  as  lords  of  the  manor  of 
Watton  Hall  as  trustees  for  Mrs.  E.  Barker,  a  piece  of  land  Lot  No.  1  as  compensation 
for  their  interest  in  the  soil  of  the  manor :  they  also  allotted  another  piece  of  land 
Lot  No.  2  to  the  devisees  of  Thomas  Scott  deceased  in  respect  of  certain  copyhold 
interest ;  and  another  piece  of  land  Lot  No.  3  to  Thomas  Scott  as  entitled  under  a 
settlement  dated  the  3d  June  1791,  called  hereafter,   for  the  sake  of   distinction, 
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Crockle_y's  settlement,  also  in  respect  of  copyhold  interest.(l)  In  1804,  P.  K.  Taylor 
and  E.  H.  Grigson  applied  a  part  of  the  trust  monies  in  their  hands  in  the  purchase 
of  Lot  '2  from  the  devisees  of  Thomas  Scott ;  and  soon  afterwards  they  purchased  out 
of  the  trust  monies  Lot  3  from  the  parties  interested  under  Crockloy's  settlement : 
both  these  lots  were  duly  surrendered  to  them. 

The  trustees  of  Mrs.  E.  Barker  being  thus  in  possession  of  Lot  No.  1  allotted  to 
them  as  lords  of  the  manor,  and  of  the  Lots  Nos.  2  and  3  by  purchase,  the  whole  of 
these  pieces  of  land  were  together  with  other  lands  thrown  into  one  estate  called 
Neaton  Farm,  and  in  June  1807  it  was  leased  to  K.  Buxton  for  a  term  of  thirteen 
years  from  Michaelmas  1806.  The  Plaintiff's  case  was  [785]  that  the  several  lots 
having  become  vested  in  the  lord  of  the  manor  there  had  been  an  extinguishment  as 
to  them  of  the  copyhold  and  that  they  had  become  part  of  the  manor. 

On  the  4th  December  1807,  Mrs.  E.  Barker  made  "her  will  in  pursuance  of  the 
power  reserved  to  her  by  her  marriage  settlement,  and  after  various  devises  (among 
others  a  specific  devise  of  a  certain  copyhold  tenement  to  which  she  afterwards 
referred  in  the  third  codicil  to  her  will  as  being  part  of  her  residuary  estate),  she 
directed  and  appointed  (amongst  other  hereditaments)  all  that  the  manor  or  reputed 
manor  of  Watton  Hall  in  AVatton  in  the  county  of  Norfolk,  together  with  all  courts 
leet  and  courts  baron  fines  quit  rents  and  profits  of  courts  and  all  t)ther  the  rights 
members  privileges  advantages  and  appurtenances  to  the  manor  or  lordship  or  reputed 
manor  or  lordship  belonging  or  appertaining,  to  and  to  the  use  of  J.  S.  Watts  and 
W.  C4rigson  their  executors  administrators  and  assigns  for  and  during  the  full  term 
of  eight  hundred  years  to  commence  and  be  computed  from  the  day  next  before  the 
day  of  her  decease  (this  terra  had  since  become  satisfied  and  determined),  and  subject 
to  the  term,  to  and  to  the  use  of  John  Raby  Hicks  (the  father  of  the  Plaintiff')  and 
his  assigns  for  his  life,  with  remainder  to  the  use  of  the  first  son  of  the  said  J.  E.. 
Hicks  and  the  heirs  male  of  the  body  of  such  first  son,  and  on  failure  of  such  issue  to 
the  use  of  the  second,  third,  fourth,  fifth,  and  all  and  every  other  son  and  sons  of  the 
said  J.  R.  Hicks  severally  and  successively  in  remainder  as  they  should  respectively 
be  in  seniority  of  age  and  priority  of  birth  and  their  several  and  respective  heirs  male 
of  the  body  or  several  and  respective  bodies  of  the  same  son  or  sons  respectively, 
every  elder  of  the  same  sons  and  the  heirs  male  of  his  body  issuing  being  always  to 
be  preferred  to  and  take  [786]  before  the  younger  of  the  same  sons  and  the  heirs 
male  of  his  body  issuing,  with  divers  remainders  over  :  and  the  testatrix  directed  that 
these  limitations  and  appointments  should  extend  as  well  to  the  lands  and  heredita- 
ments settled  on  her  marriage  as  to  any  hereditaments  since  purchased  or  received 
by  wa}'  of  exchange  or  allotment,  as  far  as  the  said  lands  and  hereditamcTits  were 
comprehended  within  the  descriptions  before  contained  :  and  the  testatrix  directed 
and  appointed  all  the  residue  and  remainder  of  her  real  estate  situate  at  Watton 
aforesaid  and  towns  next  adjacent  over  which  she  had  any  power  of  appointment  unto 
Robert  Harvey  and  John  Hebgin  their  heirs  and  assigns,  upon  trust  that  they  or  the 
survivor  of  them  or  the  heirs  of  such  survivor  should  as  soon  as  conveniently  might 
be  after  her  decease  sell  and  dispose  of  the  same  real  estate  either  together  or  in 
parcels  and  either  by  public  auction  or  by  private  contract  and  should  convey  and 
assure  the  same  when  sold  unto  the  person  or  persons  who  should  agree  to  become 
the  purchaser  or  purchasers  thereof  and  to  his  and  her  or  their  heirs  or  assigns  for 
ever,  or  to  such  person  or  persons  and  to  such  uses  and  for  such  purposes  as  he  she  or 
they  should  direct  and  appoint,  and  should  stand  possessed  of  the  money  arising 
from  such  sale  as  aforesaid  upon  the  trusts  in  the  will  expressed  and  declared  of  and 
concerning  the  same  :  and  the  testatrix  appointed  R.  Harvey  and  J.  Hebgin  to  be 
executors  in  trust  of  her  will. 

The  testatrix  made  several  codicils  to  her  will,  the  last  of  which  was  dated  in 
October  1812.  Li  the  second  codicil,  dated  in  February  1812,  she  corrected  a 
minute  mistake  as  to  the  amount  of  the  rent  of  one  of  the  properties  given  by 
her  will ;  and  in  the  third  she  referred  to  the  direction  to  sell  the  residue  of  her 
real  estate,  and  revoked  the  direction  as  to  two  cottages  which  she  then  gave  to 
two  of  her  servants ;  one  of  these  cottages,  both  [787]  of  which  were  copyhold, 
was  not  in  fact  included  in  the  residue,  but  had  been  specifically  devised  as  above 
stated. 

The  testatrix  died  on  the  24th  July  1813,  at  which  time  W.  Mason  and  E.  H. 
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Grigson  were  the  trustees  of  the  marriage  settlement,  the  former  having  been  substi- 
tuted for  P.  K.  Taylor  who  had  died.  In  1814,  li.  Buxton  purchased  from  the 
trustees  of  Mrs.  E.  Barker's  will  the  property  so  held  by  him  as  tenant  as  befoie 
mentioned,  and  the  same  was  duly  conveyed  to  him,  the  property  being  treated  as 
part  of  the  residue  and  as  therefore  held  in  trust  for  sale  under  the  directions  con- 
tained in  the  will.  K.  Buxton  remained  in  possession  till  his  death  in  1835:  the 
principal  Defendant  in  the  present  suit,  M.  Sallitt,  purchased  the  property  from 
the  trustees  of  the  will  of  R.  Buxton,  and  was  in  possession  at  the  time  of  the  filing 
of  the  bill. 

J.  R.  Hicks,  the  father  of  the  Plaintiff,  and  to  whom  the  manor  of  Watton  Hall 
was  devised  by  Mrs.  E.  Barker's  will  as  before  mentioned,  died  on  the  27th  November 
1828,  leaving  two  sons  and  no  more,  namely,  the  Plaintiff  and  his  elder  brother, 
both  infants.  The  Plaintift''.s  elder  brother  died  on  the  1st  June  1831,  an  infant,  and 
the  Plaintiff,  who  then  became  entitled,  attained  his  age  of  twenty-one  on  the  23d 
October  1849. 

In  December  1850,  the  Plaintiff  filed  his  bill,  charging  that  the  pieces  of  land 
Ijefore  mentioned  as  Lots  1,  2,  and  3,  respectively  sold  by  the  trustees  of  Mrs.  E. 
Barker's  will  to  R.  Buxton,  were  part  of  the  manor  of  Watton  Hall,  and  as  such 
belonged  to  the  Plaintiff  under  the  devise  contained  in  the  will,  and  praying  that  the 
same  might  be  decreed  to  be  conveyed  to  the  Plaintiff  accordingly,  and  that  an 
account  might  be  taken  [788]  of  the  rents  and  profits  of  the  premises  as  from  the  1st 
June  1831. 

The  cause  was  heard  before  the  Vice-Chancellor  Sir  W.  Page  Wood  in  February 
1853,  when  His  Honour  made  a  decree  in  favour  of  the  Plaintiff  as  prayed  by  the 
bill.  His  Honour  thought  that  he  could  not  arrive  at  the  conclusion  that  it  was  the 
intention  of  the  testatrix  to  sever  the  manor  from  the  copyholds  which  had  fallen 
into  it ;  that  the  extinguishment  of  the  copyholds  in  the  manor  was  made  out ;  and 
that,  as  the  result  of  the  whole  case,  the  Defendant  M.  Sallitt  must  be  treated  as  a 
trustee  of  the  rents  and  profits  of  the  property  for  the  Plaintiff  as  from  1831.  From 
this  decision  the  Defendants  now  appealed. 

The  Solicitor-General  [Bethell],  Mr.  Rolt,  and  Mr.  Selwyn  for  the  Plaintiff, 
supported  the  decision  of  the  Vice-Chancellor.  They^stated  the  facts  of  the  case,  and 
noticed  shortly  the  various  arguments  which  had  been  relied  on  by  the  Defendants 
•on  the  previous  hearing.  They  contended  that  M.  Salitt  took  the  property  with  full 
knowledge  of  the  state  of  the  title,  and  that,  under  the  circumstances  of  the  case, 
nothing  passed  to  him  but  a  dry  trust,  and  that  the  decree  appealed  from  was  there- 
fore correct. 

Mr.   Wigram  and   Mr.   Toller  for  the  appeal.     It  is  submitted  that  the  Vice- 
Ghancellor  was  wrong  on  two  main  points  ;  first,  as  to  the  construction  to  be  put  on 
the  word  "manor"  in  the  will  of  Mrs.  E.  Barker;  and  secondly,  in  directing  an 
account  of  the  rents  from  1831  instead  of  from  the  filing  of  the  bill.     On  the  first  it 
is  contended,  that  the  testatrix  used  the  word  "manor"  merely  in  a  popular  sense; 
«he  meant  by  it  manorial  [789]  rights  only,  and  did  not  intend  to  include  appur- 
tenances of  a  more  corporeal  nature  ;  she  never  could  have  contemplated  that  part  of 
Neaton  Farm,  the  greater  portion  of  which  clearly  passed  as  residue,  should  be  severed 
irom  it  and  joined  to  the  manor  of  Watton  Hall ;  and  it  must  have  been  her  intention 
that  the  territorial  incidents  of  the  manor  should  fall  into  the  residue.     The  frame  of 
the  will  which  was  an  appointment  under  a  power,  the  terms  of  the  settlement  by 
which  that  power  was  given,  and  the  circumstances  of  the  property,  all  confirmed  this 
view  of  the  case.     The  third  codicil  especially  was  strongly  in  favour  of  the  argument, 
for  by  it  the  testatrix,  wishing  to  dispose  of  two  copyhold  cottages  in  a  particular 
manner,  revoked  the  gift  of  the  residue  as  to  them,  thus  she^^^ng  that  she  intended 
■copyholds  to  pass  as  residue,  and  not  by  the  devise  of  the  manor.     (They  referred  to 
Moseleyv.  Motteux  (10  M.  &  W.  533),  Doe  v.  Williams  (11  M.  &  W.  803),  Cholmondeley 
v.  Clinton  (2  J.  &  W.  1,  pp.  91,  92),  Coke's  Compleat  Copyholder,  §  31,  pp.  54,  55,  60.) 
The  conclusion  on  this  point  is  that  it  is  not  shewn  that  the  lands  in  question  passed 
as  part  of  the  manor.     In  connexion  with  this  portion  of  the  case,  it  is  submitted, 
that  the  fact  of  the  extinguishment  of  the  copyholds  in  the  manor  is  not  made  out  as 
to  either  Lot  1,  Lot  2,  or  Lot  3.  (2)     (In  reference  to  the  question  raised  as  to  Lot  1, 
they  referred  to  Doe  v.  Davidson  (2  M.  &  S.  175),  and  as  to  Lot  2,  to  Habergham  v. 
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Vincent  (2  Ves.  jun.  204,  p.  233).)  On  the  second  main  point,  as  to  the  period  from 
which  the  account  of  rents  and  profits  ought  to  be  taken,  it  is  submitted  that,  this 
being  a  case  of  entire  mistake  and  the  whole  transaction  being  bond  fide,  the  account 
ought  to  have  been  directed  only  [790]  from  the  filing  of  the  bill.  The  decision  in 
Drummond  v.  The  Duke  of  St.  Albans  (5  Ves.  433  ;  see  also  3  Ves.  25),  is  a  clear 
authority  in  favour  of  this  proposition  :  in  charity  cases  also  the  Court  acts  on  the 
same  principle  ;  Attorney-General  v.  The  Mayor  of  Exeter  (2  Russ.  362),  Bromley  v 
Holland  (5  Ves.  610). 

[The  Lord  Justice  Knight  Bruce  referred  to  the  cases  collected,  with  Drummmd 
V.  The  Duke  of  St.  Albans,  in  Chambers  on  Infancy,  p.  694. 

The  Lord  Chancellor.  We  all  think  that  if  the  PlaintifF  had  been  adult  we 
should  not  have  given  the  account  further  back  than  the  filing  of  the  bill ;  but  what 
we  wish  to  direct  attention  to  i.s,  the  present  being  the  case  of  an  infant,  and  as  to 
this  we  are  in  doubt.] 

The  case  of  Pickett  v.  Loygon  (14  Ves.  215),  where  the  account  was  only  carried 
back  to  the  filing  of  the  bill,  is  very  .similar  to  that  of  an  infant ;  the  parties  there 
were  poor  and  destitute  of  proper  advice.  (They  cited  Edwards  v.  Morgan  (M'Clel. 
541  ;  see  p.  554),  Bowes  v.  East  Lorulon  IVater  JForks  (3  Madd.  375),  Clarke  v.  Ycmge  (5 
Beav.  523).)  At  all  events  it  is  submitted,  that  the  account  cannot  be  carried  back 
for  more  than  six  years. 

[The  Lord  Justice  Knight  Bruce  mentioned  Fulteney  v.  Warren  (6  Ves.  72, 
p.  93),  and  observed  that  the  grounds  stated  by  Lord  Eldon  in  his  judgment  in  that 
case  for  confining  the  account  of  rents  and  profits  to  the  filing  of  the  bill,  did  not 
apply  to  the  case  of  an  infant. 

The  Lord  Chancellor  mentioned  G-rant  v.  Ellis  (9  M.  &  W.  113).] 

[791]  The  Solicitor-General,  in  reply.  The  argument  as  to  the  word  "  manor  " 
really  comes  to  this  :  if  a  man  by  will  gives  an  estate,  and  then  in  the  same  instrument 
gives  his  fields  A.  and  B.,  if  these  fields  form  part  of  the  estate  devised,  the  latter  gift 
will  limit  the  generality  of  the  description  of  the  first  devise  and  confine  it :  there  is 
no  rule  to  warrant  such  a  mode  of  construction  as  this.  The  word  "  manor"  beyond 
all  dispute  will  include  rights  and  appurtenances  of  the  nature  of  those  now  in 
question,  and  to  adopt  the  argument  on  the  other  side  would  be  making  indeed  wild 
work  with  the  rules  of  interpretation.  AVhen  a  word  has  a  known  legal  meaning,  it 
must  be  taken  to  be  used  in  that  meaning,  unless  the  party  using  it  clearly  shews  that 
he  uses  it  in  a  different  sense.  (He  referred  to  Doe  v.  Martin  (4  B.  &  Ad.  771),  as  an 
answer  to  the  argument  on  the  other  side,  drawn  from  the  terms  of  the  will  and  the 
expression  contained  in  the  third  codicil  ;  and  then  noticed  the  various  points  raised 
as  to  the  extinguishment  of  the  copyholds  in  the  manor,  citing  Roe  v.  Aisfrop  (2  W. 
Black,  1228).)  The  important  question  is  as  to  the  account,  how  far  back  that  is  to 
be  carried.  The  principal  Defendant  here,  under  the  circumstances  of  the  case,  holds 
in  express  trust  for  the  Plaintiff;  and  this  Court,  though  guiding  itself  by  analogy  to 
the  Statute  of  Limitations,  is  not  bound  to  follow  that  statute.  The  Attorney-General  v. 
The  Brewers'  Company  (1  Mer.  495).  If  the  Plaintiff's  title  had  been  at  law  and  he  had 
recovered  in  ejectment,  he  could  have  claimed  back  rents  from  1831  ;  Gi'ant  v.  Ellis 
(9  M.  &  W.  113),  Dean  of  Ely  v.  Bliss  (2  De  G.  Mac.  &  G.  459).  There  is  no  ground 
in  principle  or  reason  why  the  trustee  should  be  excused,  and  the  Plaintiff  not  have 
his  full  measure  of  [792]  relief.  The  decision  in  Drummond  v.  The  Duke  of  St  Albans 
(5  Ves.  433)  is  beside  the  point ;  it  was  the  case  of  a  common  error,  all  the  parties 
were  sui  juris,  there  was  no  breach  of  trust,  and  it  was  not  a  case  between  trustee  and 
cestui  que  trust.  It  is  submitted  that  there  is  nothing  to  justify  an  alteration  in  the 
Vice-Chancellor's  decree. 

The  Lord  Chancellor.  This  case  is  one  of  considerable  nicety,  requiring  the 
exercise  of  great  discretion  on  the  part  of  the  Court  in  giving  its  judgment,  because 
it  is  almost  impossible  not  to  have  a  strong  leaning  in  favour  of  the  Defendant ;  he  is 
in  possession  of  property  purchased  by  him  several  years  ago,  from  a  vendor  who 
bought  it  many  years  previously,  and  paid,  for  anything  that  appears  to  the  contrary, 
a  full  consideration  for  it,  and  the  difficulty  which  is  now  raised  against  the  title  is  one 
that  might  well  have  escaped  the  observation  of  persons  using  ordinary  care  and 
vigilance.  A  party  filling  such  a  position  ought  not  certainly  to  be  disturbed  unless 
the  case  is  clearly  made  out  against  him  ;  but  when  it  is  made  out,  the  Court  must 
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decide  in  favoui-  of  the  Plaintiff  who  raises  the  objection  without  any  displeasure 
against  him  for  asserting  that  which,  according  to  the  result,  is  shewn  to  be  his  legal 
right.  The  facts  of  the  case  arise  thus, — (His  Lordship  here  stated  the  facts  to  the 
effect  before  set  out.) 

The  case  made  by  the  bill  is,  that  the  trustees  of  Mrs.  Barker's  will  by  becoming 
purchasers  of  the  copyholds,  or  taking  a  surrender  of  them  to  themselves  who  were 
lords  of  the  manor,  and  not  to  trustees  so  as  to  keep  them  separate  from  the  manor, 
caused  an  extin-[793]-guishment  of  the  copyholds  in  the  manor,  and  consequently 
that  by  the  devise  of  the  manor  in  Mrs.  Barker's  will,  the  copyhold  allotments  passed 
as  parcel  of  the  manor.  It  was  contended,  that  by  the  devise  in  question  all  that 
really  belonged  to  the  manor  necessarily  passed,  including  not  only  what  had  formerly 
been  part  of  it,  but  also  the  copyholds  which  had  become  parcel  of  the  demesne  of  the 
manor  under  the  circumstances  I  have  mentioned. 

The  general  principle  involved  in  this  contention  does  not  admit  of  any  doubt,  for 
it  cannot  be  disputed  that  the  devise  of  a  manor  will  carry  everything  which,  having 
originally  been  copyhold  of  the  manor,  has  after  the  devise  and  before  the  testator's 
death  ceased  to  be  copyhold  only  because  it  has  been  surrendered  to  the  lord  to  his  own 
use.  But  then  it  is  said,  that  although  that  is  true  as  a  general  proposition,  yet  it  is 
competent  to  every  testator  to  be  his  own  interpreter  if  he  chooses  so  to  be,  and  that 
he  may  say  that  by  the  word  "manor"  he  does  not  mean  to  include  the  copyholds 
that  he  has  since  purchased,  and  which  in  that  way  became  part  of  the  manor.  There 
is  no  doubt  also  of  that  proposition  ;  but  when  a  testator  uses  a  word  which  has  a 
well-known  ordinary  acceptation,  it  must  appear  very  certain  that  he  has  said  on  the 
face  of  the  will  that  he  uses  it  in  another  sense  before  the  ordinary  sense  can  be  inter- 
fered with.  The  question  then  is,  whether  there  is  on  the  face  of  this  will  anything 
that  indicates  so  clearly  that  by  "manor"  the  testatrix  did  not  mean  to  include  all 
that  by  law  is  included  in  it,  that  she  must  be  considered  as  not  having  included  the 
copyholds  which  had  been  purchased  in  the  general  designation.  I  have,  I  confess, 
a  suspicion  that  the  Defendant  is  right  when  he  says  that  Mrs.  Barker  did  not  think 
that  by  "  manor  "  .she  would  pass  these  copyholds,  but  that  is  not  enough  :  in  order 
[794]  to  alter  the  meaning  of  the  word  it  must  appear,  not  that  she  might  have  meant 
it  in  a  different  sense,  but  that  she  must  have  meant  it  in  a  different  sense,  and  this 
can  only  be  shewn  by  pointing  out  either  some  inconsistency  in  different  parts  of  the 
will,  or  a  positive  statement  of  such  being  the  sense  intended,  or  a  redudio  ad  abswdum 
by  not  taking  the  word  in  a  qualified  sense. 

The  grounds  which  have  been  relied  on  in  support  of  the  Defendant's  case  on  this 
point  amount  to  this,  namely,  that  certain  expresisions  can  be  found  which  are  con- 
sistent with  the  testatrix  not  having  understoood  the  word  "  manor "  in  its  proper 
sense  :  the  proposition,  however,  to  be  established  is,  that  they  ai-e  inconsistent  with 
her  having  used  it  in  its  proper  sense,  and  I  think  none  of  the  objections  go  so  far  a.s 
that.  In  the  first  place  it  is  said,  that  the  testatrix  in  devising  the  manor  has  used 
words  which,  if  she  supposed  the  copyholds  in  question  to  be  part  of  the  manor,  would 
be  tautological,  but  this  argument,  if  pushed  to  the  extent  that  words  must  be  always 
understood  in  a  qualified  meaning  where  they  are  accompanied  by  expressions  which 
would  be  tautological  if  they  are  not  so  understood,  would  alter  the  meaning  of 
almost  every  conveyance  or  will  that  was  ever  drawn.  It  was  next  said,  that  among  a 
number  of  items  which  are  added  to  the  devise  of  the  manor,  there  is  a  devise  of 
property  which  was  originally  copyhold,  and  it  was  argued  that  the  testatrix  would 
not  have  thus  added  it,  if  she  had  meant  it  to  be  included  in  the  manor.  Perhaps 
she  might  not,  but  probably  she  did  not  know  that  it  was  part  of  the  manor,  and 
exactly  the  same  observation  applies  to  this  as  to  the  last  objection,  of  which  it  is  in 
fact  a  branch.  The  third  codicil  was  then  referred  to,  in  which  the  testatrix  treats  a 
particular  copyhold  cottage  as  part  of  the  residue,  which  was  in  fact  [795]  part  of  the 
manor.  This  again  is  an  argument  of  the  same  sort  as  the  others  which  I  have 
already  noticed  :  all  that  it  proves  is,  that  she  did  not  know  whether  the  cottage  wa.s 
part  of  the  manor  or  not,  and  her  only  anxiety  was,  that  it  should  go  to  the  person 
mentioned  in  the  codicil  and  to  no  one  else.  It  was  also  said  that  the  word  "  manor  " 
was  to  be  taken  as  used  in  the  will  in  the  same  sense  in  which  it  was  used  in  the 
settlement ;  but  the  substratum  of  this  argument  failed,  for  it  was  not  shewn  that  the 
word  was  used  in  the  settlement  in  any  but  its  ordinary  sense.     The  result  is,  that 
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every  estate  which  was  so  purchased  as  to  become  in  point  of  law  parcel  of  the  manor, 
and  constituting  a  demesne  of  the  manor,  passed  under  the  devise  of  the  manor. 

A  question  was  then  raised  as  to  whether  the  copyholds,  though  surrendered  to 
the  use  of  the  lord,  or  rather  the  lord's  trustees  the  lords  of  the  manor,  were  so 
surrendered  as  to  unite  them  with  the  manor.  As  to  Lot  1  (the  allotment  which 
was  made  to  the  lord  in  right  of  the  soil  by  the  Commissioners  under  the  Act  of 
Parliament)  it  was  said  that  it  did  not  follow  that  it  became  parcel  of  the  manor, 
for  it  might  be  a  distinct  inheritance  independent  of  the  manor.  In  support  of  this 
view,  the  decision  in  Doe  v.  Davidson  (2  M.  &  S.  175),  before  Lord  Ellonborough,  was 
relied  upon.  That  was  the  case  of  a  parish  in  the  North  of  England,  consisting  of 
a  great  number  of  customary  freeholds,  which  I  take  for  the  present  purpose  to  have 
been  on  the  same  footing  as  copyholds ;  the  lord  and  the  copyholders,  or  customary 
freeholders,  entered  into  an  agreement  to  make  a  division  of  their  lands  ;  and  having 
done  so,  the  lord  taking  a  certain  portion,  and  each  of  the  freeholders  taking  a 
portion,  [796]  they  obtained  an  Act  of  Parliament  confirming  what  they  had  done ; 
and  then  the  question  arose,  half  a  century  afterwards,  whether  the  allotments  which 
the  copyholders  or  the  customary  freeholders  had  taken  were  affected  Ijy  the 
customary  rules  of  descent,  or  whether  they  became  freeholds  descendable  according 
to  the  common  law :  the  case  was  very  fully  argued,  and  a  very  elaborate,  and,  I 
think,  most  satisfactory  judgment  was  given  by  Lord  Ellenborough,  who  decided 
that  they  took  freeholds  descendable  as  at  common  law.  Parties  cannot  by  their 
own  act  create  a  new  course  of  descent,  and  what  the  parties  there  agreed  to  was, 
that  they  would  divide  the  lands  and  make  each  owner  of  the  common  rights  the 
owner  of  a  particular  piece  of  land  absolutely  in  lieu  of  his  common  rights,  and  the 
Legislature  sanctioned  that,  but  it  did  not  introduce  any  clause  saying  that  the  lands 
should  be  of  any  other  tenure  than  the  lands  of  the  rest  of  Her  Majesty's  subjects. 
The  Court  of  Queen's  Bench  therefore  held  that  the  parties  did  not  create  a  new 
tenure,  and  that  the  rule  of  descent  that  prevailed  in  other  lands  in  that  manor  did 
not  attach  on  the  divided  lands.  I  think  that  was  perfectly  right ;  but  even  if  that 
had  not  been  so  held,  the  decision  would  not  have  touched  the  case  of  land  allotted 
to  the  lord.  When  laud  is  spoken  of  as  allotted  to  the  lord,  it  is  meant  that  whereas 
the  lord  had  previously  the  right  of  soil  over  the  whole  common,  subject  to  rights 
of  common  in  the  tenants  which  made  that  right  of  little  or  no  value,  a  certain 
portion  of  land  is,  on  a  division  being  made  among  all  the  parties  interested,  kept  by 
the  lord  free  from  any  common  rights,  the  rest  of  the  land  being  apportioned  amongst 
the  commoners.  The  question  here  having  reference  to  that  portion  of  land  kept  by 
the  lord,  it  would  seem  that,  as  a  matter  of  course,  it  must  be  kept  by  him  as  part 
of  that  which  it  was  before,  namely,  his  manor.  Even  if  [797]  the  other  lands 
became  freehold  instead  of  copyhold,  which  they  would  not  here  because  the  Act 
of  Parliament  expressly  says  they  are  to  be  copyholds,  that  would  not  alter  the 
quality  of  the  land  which  all  along  was  the  land  of  the  lord  ;  it  would  continue  the 
same  after  as  before  the  inclosure.  That  distinguishes  the  present  case  from  Doe  v. 
Davidson,  even  if  Doe  v.  Daviihon  could  have  had  any  application  to  the  cop3'holds, 
but  it  is  in  fact  inapplicable,  because  there  is  an  express  and  particular  clause  in  the 
Act  of  Parliament,  making  all  the  allotments  to  the  copyholders,  in  respect  to  copy- 
hold rights,  copyhold  lands.  Then  the  circumstance  which  appeared,  that  there  was 
another  manor  besides  that  of  "Watton  Hall  mentioned  in  the  Act,  was  relied  on,  and 
it  was  said  that  it  was  not  clear  that  the  allotment  in  question  was  made  out  of  lands 
that  were  originally  parcel  of  the  lands  of  Watton  Hall.  I  think,  however,  that 
makes  no  difference,  for  the  clear  meaning  of  the  Legislature  was,  that  for  the 
purpose  of  the  inclosure  it  was  all  to  be  treated  as  one  manor.  It  seems  to  me, 
therefore,  that  the  allotment  in  question  became  to  all  intents  and  purposes  parcel 
of  the  manor,  and  so  passed  under  the  devise. 

That  brings  me  to  the  other  two  cases,  namely,  the  purchase  from  Scott's  devisees, 
(Lot  2)  and  the  purchase  from  the  parties  interested  under  Crockley's  settlement 
(Lot  3).  With  respect  to  the  first  of  these  it  was  said,  that  there  was  no  extinguish- 
ment of  the  copyhold  rights  by  reason  of  the  peculiarities  that  attached  on  the  title 
of  Scott's  devisees.  Their  title  arose  thus;  in  1763,  on  the  marriage  of  Mr.  Scott, 
certain  copyhold  lands  held  in  this  manor  were  settled  on  Mr.  Scott  for  his  life,  with 
remainder  to  trustees  for  a  term  to  secure  a  jointure  to  his  wife,  with  remainder 
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to  the  heirs  of  the  body  of  the  wife  by  the  husband.  (The  form  of  the  [798]  deed 
was  a  settlement  of  the  freeholds  and  a  covenant  to  surrender  the  copyholds  to  the 
same  uses.)  There  was  issue  of  the  marriage  two  sons,  and  in  1791,  they  being  both 
of  age,  but  not  being  able  to  suffer  a  valid  recovery  because  they  were  only  contingent 
or  rather  expectant  remainder-men  in  fee,  concurred  with  their  father  and  mother  in 
suffering  a  copyhold  recovery.  It  appears  that  before  suffering  the  recovery  the 
copyholds  were  surrendered  to  the  use  of  the  settlement,  this  not  having  been 
previously  done.  Subsequently,  the  inclosure  took  place,  and  allotments  were  made 
to  Scott's  devisees,  he  having  then  died  and  his  widow  having  survived  him ;  and 
Scott's  devisees  sold  to  the  trustees  of  Mrs.  Barker's  settlement  and  surrendered. 
Nothing  more  was  at  that  time  done  to  complete  the  title,  which  was  certainly 
defective,  because  the  recovery  suffered  in  1791  had  been  ineffectual  to  bar  any 
estate  tail  that  was  in  existence,  for  the  reason  before  stated.  The  title  was  also 
defective,  because,  applying  to  copj'holds,  as  is  done  in  the  case  of  Lane  v.  Fannell 
(1  Rolle,  438)  adopted  by  Mr.  Fearne,  the  doctrine  that  a  particular  estate  must 
continue  until  the  time  when  the  estate  in  remainder  comes  into  possession,  Mr.  Scott 
having  died  leaving  his  wife  surviving,  the  remainder  to  the  heirs  of  the  body  of  the 
wife  by  the  hu.sband  never  took  effect,  for  the  particular  estate  was  determined 
before  it  came  into  esse.  After  the  death  of  Mrs.  Barker,  however,  when  the  sale 
by  the  trustees  of  this  property  took  place,  the  blot  was  hit  by  the  conveyancer 
that  the  recovery  was  ineffectual  by  reason  of  its  being  suffered  at  a  time  when 
there  was  no  tenant  in  tail  in  existence ;  and  in  order  to  cure  the  defect,  the  then 
eldest  son,  his  mother  being  dead,  suffered  another  recovery,  and  confirmed  the  title. 
The  question  thus  is,  whether  this  proceeding  [799]  had  the  effect  of  so  making  good 
the  title,  and  whether  the  devise  of  the  manor  which  took  place  before  the  title 
was  thus  confirmed,  can  be  held  to  include  this  allotment.  On  this  part  of  the  case 
I  had  in  the  course  of  the  argument  considerable  doubts,  but  those  doubts  have  been 
entirely  removed.  It  appears  that  no  surrender  was  made  in  1763  in  pursuance  of 
the  covenant  in  Mr.  Scott's  settlement,  but  that  it  was  made  in  1791  when  the  first 
^eco^'ery  was  suffered.  I  am  strongly  inclined  to  think  that  that  enured  as  a 
surrender  to  the  use  of  Mr.  Scott  and  his  wife  for  life,  with  remainder  to  the  heirs 
of  the  body  of  the  wife.  That,  however,  may  be  questioned,  and  it  does  not  seem 
to  me  to  signify  whether  it  did  or  not ;  because  if  it  did  not,  then  Mr.  Scott  and  his 
wife  had  the  copyhold  fee.  Whatever  interest  they  had  became  vested  in  the  trustees 
of  Mrs.  Barker's  settlement,  and  the  utmost  that  can  be  said  (putting  it  in  the  most 
favourable  way  for  the  Defendant)  is,  that  the  title  of  the  trustees  was  possibly  liable 
to  bo  defeated  at  the  instance  of  the  heir  of  the  body  of  Mrs.  Scott  after  her  death. 
Then  the  question  being,  whether,  Mrs.  Barker  having  made  her  will  after  the 
purchase,  the  devise  of  the  manor  included  the  land  so  purchased,  the  answer  must 
clearly  be  that  it  did.  That  there  might  by  pos.sibility  be  an  equitable  right  attach- 
ing in  others  which  might  thereafter  be  enforced  could  not  be  said  to  prevent  it  in 
the  meantime  from  becoming  parcel  of  the  manor.  The  owner  of  the  manor  might 
be  liable  to  some  proceeding  at  the  instance  of  the  party  having  the  dormant  equitable 
right,  but  that  equitable  right  was  barred  by  what  took  place  afterwards ;  so  that  the 
result  is,  that  the  manor  pa.ssed  without  any  equitable  claim  capable  of  being  set  up 
by  the  person  claiming  under  Scott. 

It  now  remains  to  consider  the  case  of  Lot  3,  taken  [800]  under  Crockley's  settle- 
ment. The  state  of  the  title  appears  to  have  been  this ;  Crockley  make  a  settlement 
of  freeholds  to  the  use  of  himself  for  life,  with  remainder  to  another  person  of  the 
name  of  T.  Scott  for  life,  with  remainder  to  his  wife  for  life,  with  remainder  to  the 
use  of  the  first  and  other  sons  in  tail  in  the  usual  way  :  there  was  a  covenant  to 
surrender  copyholds,  including  Lot  8,  to  the  same  uses  :  the  settlement  contained 
a  general  power  of  sale  in  T.  Scott  and  his  wife.  That  being  the  state  of  the  title, 
and  Crockley  having  been  admitted  and  being  dead,  T.  Scott  and  his  wife,  having 
at  that  time  been  admitted  to  no  more  than  a  tenancy  for  life,  agreed  to  sell  and 
did  sell  to  the  lords  of  the  manor.  There  is  a  little  doubt  in  my  mind  how  far  the 
admission  of  T.  Scott  and  his  wife  enured  as  an  admission  for  those  in  remainder, 
but  it  seems  to  me  to  })e  immaterial,  because  by  the  sale  made  under  the  power 
contained  in  the  settlement,  they  had  sold  to  the  lords  of  the  manor  all  their  estate 
and  interest,  and  this  Court  would  have  enforced  it  in  favour  of  the  lords.     The 
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lords  therefore  had  the  legal  title  to  the  manor  as  against  Scott  and  his  wife,  and 
an  equitable  right  at  any  time  to  call  for  a  surrender  from  anyone  else  in  whom  there 
might  be  an  outstanding  legal  estate.  Thus  the  lot  in  question  constituted  part  of 
the  manor  and  fell  into  it,  and  must  like  the  rest  be  held  to  have  pa.ssed  under  the 
devise  to  the  present  Plaintiff's  father  for  life,  with  remainder  to  him  in  tail.  The 
Plaintiff  thus  clearly  succeeds  in  establishing  his  title  to  have  these  copyholds,  which 
form  parcel  of  the  manor  as  devised,  conve3'ed  to  him. 

There  now  remains  the  extremelv  important  and  difficult  question,  namely,  during 
how  long  a  portion  of  time  ought  the  Court  to  give  an  account  of  the  rents.  Though 
we  have  disposed  of  the  main  question  in  the  cause,  as  we  have  no  doubt  upon  it,  we 
think  it  will  be  more  satis-[801]-factory  to  the  Court  and  to  the  parties,  and  conduce 
to  the  interest  of  those  who  are  to  be  guided  by  our  judgment  hereafter,  that  we 
should  take  a  little  further  time  to  consider  the  different  authorities  which  have 
been  cited  on  the  last  point. 

I  may  add  that  w^e  are  quite  clear  that  there  ought  to  be  no  costs  of  this  appeal, 
because  it  is  an  appeal  rendered  necessary  by  the  very  careless  way  in  which  the 
testatrix  has  disposed  of  these  extensive  estates.  It  was  a  very  reasonable  subject 
to  bring  under  the  consideration  of  the  Court :  the  Plaintiff"  brought  it  before  the 
Court  below,  and  it  was  reasonable  on  the  part  of  the  Defendant,  who  had  been  so 
long  in  possession  and  who  had  been  led  into  that  position  by  the  carelessness  of  the 
testatrix,  to  bring  the  decision  by  way  of  review  before  us.  There  will  therefore, 
under  the  circumstances,  be  no  costs  of  the  appeal,  and  the  depo.sit  will  be  returned. 

Jan.  14,  1854.  The  Lord  Chan'CELLOR.  This  case  stood  over  for  the  Court  to 
give  judgment  on  one  point  only  (the  other  points  being  disposed  of),  which  was  as 
to  the  period  of  time  during  which  the  account  was  to  be  directed  in  favour  of  the 
infant  Plaintiff". 

The  way  in  which  I  view  the  matter  is  this  ;  if  the  estate  had  not  been  in  trustees 
but  it  had  been  a  mere  legal  devise,  the  Plaintiff  in  an  action  of  trespass  for  mesne 
profits  might  without  doubt  have  recovered  all  the  rents  that  accrued  during  his 
minority,  for  although  in  such  an  action  the  Defendant  might  have  pleaded  [802]  the 
old  Statute  of  Limitations  of  James  L,  yet  the  infant  Plaintiff"  could  have  replied  that 
during  that  time  he  was  an  infant,  and  it  would  have  been  a  good  replication.  That 
being  so,  I  should  be  very  loath  to  introduce  the  application  of  a  dift'erent  rule  to 
what  is  technically  an  equitable  estate  from  that  which  is  applicable  to  what  is 
technicallj'  a  legal  estate  ;  such  distinctions  are  rather  discreditable  to  our  institutions, 
for  there  i.s  no  real  dift'erence  between  the  cases,  and  the  same  principle  ought  to  be 
acted  on  in  each  ;  it  is,  in  fact,  an  instance  in  which  I  should  have  said  that  the 
maxim,  "  equitas  sequilur  legem  "  ought  to  prevail. 

In  order,  however,  to  shew  that  what  I  have  just  stated  is  not  a  correct  view  of 
the  subject,  the  decision  in  Drummmd  v.  The  Duke  of  St.  Alhaiis  (5  Ves.  433),  was 
mainly  relied  upon.  Before,  however,  adverting  to  that  case,  I  will  call  attention  to 
some  of  the  more  leading  authorities  in  chronological  order,  and  they  will  I  think  be 
found  to  illustrate  the  opinion  I  have  expressed.  The  earliest  case  to  which  I  shall 
advert  is  that  of  Dormer  v.  Forteitcve  (3  Atk.  124,  p.  130),  and  I  cite  it  only  for  the 
sake  of  some  observations  of  Lord  Hardwicke  ;  he  there  says,  "  But  as  I  said  before, 
there  are  several  cases  where  this  Court  does  decree  an  account  of  rents  and  profits, 
and  that  from  the  time  the  title  accrued.  As  where  a  man  brings  his  bill  in  this 
Court,  where  there  is  a  trust,  and  upon  a  mere  equitable  title,  there  he  shall  recover 
the  estate,  and  the  Court  will  give  him  an  account  of  the  rents  and  profits,  and  that 
from  the  time  the  title  accrued,  unless  upon  special  circumstances,  and  then  they  will 
restrain  it  to  the  time  of  bringing  the  bill,  as  where  the  Defendant  had  no  notice  of 
the  Plaintiffs  title,  nor  had  the  deeds  and  writings  in  his  [803]  custody,  in  which 
the  Plaintiff's  title  appeared,  or  where  the  title  of  the  Plaintiff  appeared  by  deeds  in 
a  stranger's  custody.  So  where  th-ere  hath  been  any  default  or  laches  in  the  Plaintiff", 
in  not  a.sserting  his  title  sooner,  but  he  has  lain  by,  there  the  Court  has  often  thought 
fit  to  restrain  it  to  the  filing  of  the  bill.  So  in  the  case  of  a  bill  brought  by  an  infant 
to  have  possession  of  the  estate,  and  an  account  of  rents  and  profits,  the  Court  will 
decree  an  account  from  the  time  of  the  infant's  title  accrued,  for  every  person  who 
enters  on  the  estate  of  an  infant,  enters  as  a  guardian  or  bailiff'  for  the  infant."  The 
principle  laid  down  here  is,  that  unless  there  be  laches,  or  unfair  dealing,  or  something 
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to  take  the  case  out  of  what  Lord  Hardwicke  considers  to  be  the  general  rule,  2»'imd 
facie  the  party  is  to  account  for  rents  during  the  period  of  time  he  has  been  in 
possession  :  that  was  the  rule  upon  the  old  authorities. 

The  next  case  is  Pettiwanl  v.  Prescott  (7  Ves.  541),  before  Sir  W.  Grant,  and  this 
and  the  other  cases  I  am  about  to  cite,  together  with  Druntmaml  v.  'flie  Duke  of  St. 
Albans,  which  I  will  notice  separately,  were  cases  relied  upon  by  the  Defendant  as 
instances  of  the  Court  not  decreeing  an  account  of  rents  and  profits  from  any  earlier 
period  than  the  filing  of  the  bill,  or  a  period  much  more  recent  than  the  accruing  of 
the  title :  I  think,  however,  that  they  will  all  be  found  to  have  depended  on  special 
circumstances.  In  I'ettiward  v.  I'rescott  (7  Ves.  541),  the  facts,  so  far  as  they  are 
necessary  to  be  mentioned,  were  simple : — Richard  Astley  gave  a  copyhold  estate  to 
Roger  Pettiward,  and  gave  all  the  residue  of  his  property  to  his  brother  John  A.stley  ; 
it  was  supposed,  and  I  imagine  correctly,  that  there  was  some  defect  in  the  devise  of 
the  copyhold  estate,  so  that  the  [804]  brother  took  possession  of  the  copyhold  estate 
as  well  as  of  the  residue  of  the  property ;  he  held  it  during  his  life,  and  devised  it  by 
his  will ;  subse(iuently  a  bill  was  filed  by  Pettiward  for  the  purpose  of  establishing  an 
e([uitable  title  on  the  doctrine  of  election,  and  Sir  "\V.  Grant  held  that  the  doctrine 
of  election  was  applicable,  and  that  Pettiward  was  entitled  to  the  estate  although  not 
legally  devised  to  him,  the  brother  being  absolute  devisee  except  for  the  copyhold 
estate  and  being  bound  to  make  his  election  :  Sir  W.  Grant  having  in  his  judgment 
disposed  of  that  point,  goes  on  thus  (7  Ves.  546) ; — "  AVith  respect  to  the  other  point, 
there  ought  to  be  no  account  beyond  the  filing  of  the  bill.  There  is  no  infant,  no 
breach  of  trust,  in  the  case."  (From  this  I  infer,  that  if  it  had  been  the  case  of  an 
infant,  His  Honour  would  have  held  he  must  have  given  an  account  for  bygone  rents.) 
"John  Astley  lives  and  dies  in  the  belief  that  no  claim  was  to  be  made  upon  him." 
(He  was  not  put  to  his  election.)  "  Under  that  supposition  he  disposes.  Upon  that 
supposition  those  deriving  under  him  deal  with  it,  and  after  a  lapse  of  time  nearly 
suflScient  to  bar  the  legal  remedy  "  (I  think  eighteen  years  had  elapsed  from  the  time 
of  death  to  the  institution  of  this  proceeding),  "  if  any  there  had  been  for  the  estate, 
this  Plaintiff  asks,  not  only  the  estate,  but  the  whole  rents  and  profits  from  the  time 
the  title  accrued,  which  he  has  been  so  tardy  in  asserting.  Constructively,  it  is  true, 
the  heir  was  a  trustee  of  the  rents  and  profits  of  the  estate  bound  by  the  will :  but  it 
does  not  follow  that  he  is  always  so.  In  Dormer  v.  Forfescue  (3  Atk.  124)  Lord 
Hardwicke  says,  upon  special  circumstances,  even  in  case  of  a  trust,  the  Court  will 
restrain  the  account  to  the  time  of  bringing  the  bill ;  and  he  specifies,  as  one  instance, 
default  and  neglect  in  not  filing  the  bill  sooner  ;  and  says  the  Court  has  often  thought 
[805]  fit  to  restrain  it.  The  Plaintiff  therefore  ought  in  this  case  to  be  restrained 
from  carrying  the  account  farther  back  ; " — that  is.  Sir  W.  Grant,  admitting  that  the 
general  principle  was  to  follow  the  rule  of  law,  and  to  give  the  account  during  the 
whole  period  of  time,  says,  that  in  the  case  before  him  there  were  circumstances 
within  the  exception  laid  down  by  Lord  Hardwicke,  justifying  him  in  not  giving  the 
account  back  to  that  remote  period. 

The  next  case  in  point  of  date  was  Pickett  v.  Loggon  (14  Ves.  215),  before  Lord 
Eldon  :  there  a  bill  was  filed  to  set  aside  a  sale  that  had  been  made  by  the  Plaintiff, 
on  the  ground  of  fraud  and  imposition  :  the  parties  were  in  very  indigent  circum- 
stances, the  sale  took  place  in  1788,  and  the  Plaintiff's  interest  depended  on  a 
certain  brother  being  dead,  and  it  was  a  question  whether  he  was  dead  ;  it  was  thus 
a  transaction  entered  into  in  the  dark:  in  1792  it  was  ascertained  that  the  brother 
had  been  dead,  and  consequently  that  the  Plaintiff's  title  was  good  :  a  bill  was  then 
filed  to  set  aside  the  transaction,  but  I  suppose  in  consequence  of  the  parties  not  having 
good  advice,  or  not  having  the  means  of  proceeding,  it  was  brought  to  a  hearing  and 
dismissed,  no  counsel  appearing  for  the  Plaintiff,  and  the  decree  of  dismissal  enrolled  : 
afterwards,  in  1800,  a  new  bill  was  filed,  and  Lord  Eldon,  having  gone  minutely  into 
the  case,  and  being  of  opinion  that  it  was  competent  to  the  Plaintiff  to  file  the  new 
bill  notwithstanding  the  dismissal  of  the  former  suit,  decided  in  favour  of  the  Plaintiff, 
and  then,  in  three  or  four  words  at  the  end  of  his  judgment,  .said  he  was  disposed  to 
think  that  the  account  should  be  only  from  the  time  of  the  bill  filed.  Although  the 
expression  is  in  that  doubtful  form,  I  have  no  doubt  that  the  decree  was  drawn  up 
accordingly,  and  that  the  case  may  be  taken  [806]  as  an  authority,  that,  under  the 
circumstances.  Lord  Eldon  thought  there  ought  to  be  no  account  beyond  the  period 
of  the  filing  of  the  bill. 
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The  next  case  chronologically  is  that  of  Bowes  v.  East  London  JVaier  Works  (3 
Madd.  375,  p.  383).  There  Mr.  Bowes  was  tenant  for  life,  with  remainder  to  his  first 
and  other  sons,  of  certain  leaseholds  the  legal  estate  of  which  was  in  two  trustees,  antl 
the  trustees,  having  power  during  the  minority  of  any  tenant  for  life  to  lease  the 
property,  took  on  themselves  to  lease  after  the  minority  had  expired  :  the  tenant  for 
life,  supposing  the  leases  to  be  good,  acquiesced  in  them,  although  they  were  in  truth 
not  binding  on  him  because  thej*  were  in  breach  of  trust :  I  think  there  were  also 
some  other  objections  to  which  it  is  not  necessarj'  to  advert :  the  bill  was  filed  to  set 
aside  these  leases  after  an  acquiescence  in  them  for  nine  years  ;  and  Sir  J.  Leach  held 
that  they  were  to  be  set  aside  as  being  granted  not  in  pursuance  of  the  power  ;  and 
then  he  goes  on  in  his  judgment  to  observe, — "  It  is  said  that  the  Plaintift"  having 
received  the  rent  for  nine  years,  has  precluded  himself  from  equitable  relief  in  respect 
of  the  leases,  if  he  were  otherwise  entitled  to  it.  If  the  Plaintiff,  when  he  succeeded 
to  the  property,  had,  with  full  knowledge  of  the  imperfection  of  the  leases,  and  in 
consideration  of  the  Defendants  agreeing  to  continue  tenants,  consented  to  leave  them 
undisturbed,  that  would  have  amounted,  not  to  a  confirmation  of  the  lease,  because 
he  could  not  confirm  for  those  who  stood  behind  him,  but  to  an  agreement,  by  which 
I  should  have  held  him  bound  for  his  life,  if  the  leases  continued  so  long.  But  it  is 
plain  that  this  Plaintiff,  during  the  receipt  of  the  rent,  was  wholly  unaware  of  the 
imperfection  of  the  leases.  The  Plaintift'  however  ought  to  have  looked  [807]  into 
his  rights ;  and  as,  by  his  negligence  to  obtain  information  with  respect  to  them  and 
to  assert  them,  the  lessees  may  have  been  led  to  expenditure  on  the  premises,  the 
benefit  of  which  they  will  now  lose,  I  shall  not  direct  an  account  beyond  the  filing  of 
the  bill,  nor  shall  I  give  the  Plaintiff  costs."  Thus  this  case  also  proceeds  upon  the 
ground  that  it  was  an  exception,  and  that  it  did  not  come  within  the  general  rule  : 
the  Plaintiff  ought  to  have  been  more  alive  to  his  own  interest ;  he  had,  by  lying  by, 
led  parties  to  expect,  or  to  act  upon  the  notion,  that  they  had  the  property,  in  the 
possession  of  which  he  all  along  might  have  disturbed  them  but  did  not  do  so,  and 
thus  he  might  have  led  them  into  an  expenditure  which  they  would  not  otherwise 
have  incurred ;  and  it  was  therefore  unjust  that  they  should  have  any  account 
directed  against  them  beyond  the  filing  of  the  bill. 

There  is  another  ease  which  occurred  not  long  subsequently  to  the  last :  I  allude 
to  that  of  Edwards  v.  Morgan  (M'Clel.  541),  before  Chief  Baron  Alexander,  and  it  will 
also  be  found  to  be  an  exception.  There  certain  leaseholds,  to  which  a  Mrs.  Gwen 
Jones  was  entitled  absolutely,  were  on  her  second  marriage  with  Thomas  Thomas 
assigned  to  trustees  to  secure  certain  charges,  and,  subject  to  those  charges,  in  trust 
for  Thomas  Thomas  and  Gwen  Jones,  and  after  the  death  of  either  then  for  the 
survivor :  the  marriage  took  effect,  and  the  wife  survived ;  she  had  three  daughters, 
and  by  her  will  she  gave  the  whole  of  the  property  to  one  of  them,  Margaret,  who 
married  Thomas  Edwards  :  Mr.  Edwards  thinking  (it  does  not  exactly  appear  how  or 
why)  that  he  was  not  entitled  but  that  the  other  sisters  were,  and  having  entered  on 
the  property  as  the  personal  representative  of  his  wife's  mother,  put  the  other  parties 
into  possession  :  he  afterwards  found  that  the  property  was  [808]  his  own  (that  is, 
it  was  his  as  representing  his  wife,  who  was  then  dead),  and  under  those  circumstances 
he  filed  a  bill  for  relief:  there  was  some  question  whether  there  had  or  not  been  an 
election,  but  finally  the  Plaintiff  succeeded  in  establishing  his  title  to  the  property  : 
the  Chief  Baron,  after  deciding  on  that  part  of  the  case,  thus  proceeds  (M'Clel.  554) — 
"  Then  comes  the  question  relating  to  the  rents  and  profits ;  and  I  am  of  opinion  that 
the  Plaintiff'  is  entitled  to  the  rents  and  profits  from  the  time  of  filing  the  bill."  The 
Plaintiff's  counsel  here  interposed  with  the  observation — "  From  the  time  of  demand- 
ing the  estate :  "  and  the  Lord  Chief  Baron  resumed,  "  You  have  no  evidence  of  that 
time  :  only  from  the  time  of  filing  the  bill ;  that  is  the  justice  of  it  and  I  apprehend 
that  to  be  the  practice  and  the  rule  of  the  Court  in  such  ca.ses.  It  seems  tolerably 
clear,  that  in  cases  of  mere  adverse  possession,  the  Court  does  not  grant  an  account 
of  rents  and  profits,  when  it  decrees  rents  and  profits,  except  from  the  time  of  filing 
the  bill.  That  certainly  is  much  more  favourable  to  a  more  extended  claim  than  this 
case  ;  because  that  this  was  an  adverse  possession  is  true,  but  it  was  an  adverse 
possession  produced  by  the  act  of  the  Plaintiff  giving  up  the  estate."  "What  the 
Chief  Baron  says  is,  that  Edwards  having  himself  put  the  Defendants  into  pos- 
session, although  this  did  not  estop  him  from  afterwards  asserting  and  establish- 
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ing  his  title  against  them,  yet  he  was  not  entitled  to  an  account  of  the  rents 
during  the  time  he  had  himself  allowed  them  to  be  in  possession  ;  and,  in  con- 
firmation of  that,  he  refers  to  the  case  of  I'ettiicanl  v.  Prescott  (7  Ves.  541),  which 
1  ha\e  already  noticed.  The  proposition  laid  down  by  the  Chief  Baron  is  founded 
on  extremely  good  sense  ;  and  here,  too,  the  analogy  of  law  holds,  because  an  action 
cannot  be  brought  for  mesne  profits  against  a  party  who  is  a  mere  tenant  at  will 
until  notice  to  quit  has  been  given  and  [809]  possession  demanded :  that  I  suppose 
is  what  the  learned  counsel  for  the  Plaintift"  meant  when  he  said — "  from  the  time  of 
demanding  the  estate."  Thus  in  the  case  of  Edwards  v.  Mwgan,  as  well  as  in  the 
others  to  which  I  have  adverted,  the  general  principle  was  clearly  recognized,  and 
the  account  was  limited  to  the  short  period  of  filing  the  bill  only  on  the  ground 
that  there  were  special  circumstances  excluding  the  application  of  the  general  rule. 

Two  other  cases  were  referred  to.  One  was  The  Attorney-General  v.  The  Cvrporation 
of  Exeter  (2  Kuss.  4.5),  but  I  do  not  think  it  has  any  particular  bearing  on  the  present 
case :  there  a  bill  had  been  filed  against  certain  trustees  of  a  charity  to  account  for 
charity  funds,  upon  the  ground  that  they  had  been  erroneously  applied,  and  the 
Court  made  a  decree  only  from  the  time  of  filing  the  bill,  because  to  have  carried  the 
account  further  back  would  have  been  unjust  towards  trustees  who  had  not  misapplied 
the  funds  in  the  sense  of  misappropriating  them,  but  had  merely  applied  them  in  a 
different  course  of  charity  from  what  they  ought  to  have  done :  under  these  circum- 
stances. Lord  Eldon  said  that  the  course  of  the  Court  was  not  to  visit  trustees  with 
bygone  rents,  but  only  to  make  them  account  from  the  time  when  they  were  called 
upon  to  account,  and  the  error  was  pointed  out. 

The  only  other  case  was  one  before  the  late  Master  of  the  Rolls,  Lord  Langdale, 
of  Clarke  v.  Yonge  (5  Beav.  523).  One  half  of  the  tithes  of  a  parish  belonged  to  the 
rector,  and  one  half  to  a  portionist :  the  two  titles  became  united  in  the  same  person, 
and  in  that  state  of  things  the  tithe  commutation  took  place,  and  one  gross  sum  was 
then  [810]  allotted  for  the  tithes  :  the  title  of  the  portionist  and  the  title  of  the  rector 
afterwards  came  to  be  severed,  and  the  question  was,  whether  this  Court  could  not 
find  the  means  of  setting  right  the  great  injustice  that  would  be  done  if  there  was 
no  remedy  in  this  Court,  namely,  that  the  rector  would  obtain  the  whole  of  the  tithes, 
half  of  which  belonged  to  the  portionist :  Lord  Langdale  held  that  there  was  juris- 
diction to  set  that  right,  and  decreed  accordingly  ;  but  then  he  said,  just  on  the  same 
principle  that  operated  on  the  mind  of  the  Chief  Baron  in  the  case  of  Edwards  v. 
Morgan,  that  he  would  not  give  any  account  of  the  bygone  tithes ;  the  Plaintiff  had 
created  the  embarrassment  by  putting  the  Defendant  in  such  a  situation  that  he 
went  on,  very  naturally,  receiving  the  tithes  until  the  Plaintiff  asserted  his  title  : 
Lord  Langdale  took  the  strong  course  of  not  only  giving  the  Plaintiff  no  bygone 
tithes  and  depriving  him  of  the  costs,  but  he  actually  made  him  pay  the  costs  of  the 
suit,  because  he  observed  in  effect,  that  the  Defendant  might  very  properly  refuse 
to  give  up  what  he  had  obtained  until  the  Plaintiff's  right  was  established  by  a  legal 
proceeding.  I  own  I  do  not  quite  follow  this  latter  view  of  the  case  ;  further  investi- 
gation might  perhaps  make  it  appear  to  me  to  l)e  right,  but  I  only  refer  to  it  to  shew 
the  way  in  which  Lord  Langdale  considered  the  matter. 

If  these  were  all  the  authorities,  they  would  seem  to  me  to  be  perfectly  uniform. 
Lord  Hardwicke  lays  down  the  law  distinctly  in  Dormer  v.  Fortescue  (3  Atk.  124); 
and  every  case  that  has  been  relied  on,  as  shewing  that  a  different  principle  has  been 
acted  upon,  has  gone  upon  the  ground  that  there  were  special  circumstances  that 
took  it  out  of  the  general  principle.  There  is  however  [811]  one  which  I  have  not 
yet  noticed,  of  Drnmmond  v.  The  Duke  of  St.  Alhans  (5  Ves.  433),  that  has  an  aspect 
of  considerable  difficulty.  In  that  case  the  proceeds  of  an  office,  that  of  registrar  of 
this  Court,  were  assigned  to  certain  trustees  for  George  Duke  of  St.  Albans  ;  and  on 
his  death  the  person  who  was  not  the  party  really  entitled  was  allowed  by  the  trustees 
to  take  possession  and  to  receive  them,  under  the  supposition  that  they  went  with 
the  title  ;  they  really  belonged  to  the  infant  Plaintiff,  Mr.  Drummond  ;  under  these 
circumstances  a  bill  was  filed  for  an  account,  and  to  establish  the  title  of  the  Plaintiff: 
Lord  Loughborough  decreed  an  account,  and  the  question  then  arose  as  to  the  period 
of  time  for  which  the  Plaintiff  should  have  the  account.  In  that  case  the  rule  was 
I  think  stated  perfectly  correctly,  but  the  question  is,  whether  it  was  applied  rightly : 
I  am  not  clear  that  it  was  not ;  but  if  it  was,  the  authority  is  inapplicable  to  the 
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present  case.  AVhat  Lord  Loughborough  says  is  that  there  ought  to  be  no  account 
l)eyoud  that  which  the  party  would  have  had  at  law  :  that  I  think  is  undoubtedly 
correct,  but  the  point  is,  from  what  time  would  the  party  be  entitled  to  an  account 
at  law  :  would  not  he  there  have  been  entitled  from  the  time  his  title  accrued  ;  there 
is  no  doubt  that  in  the  case  now  before  us  the  party  would  at  law  have  been  so 
entitled.  I  confess  that,  unless  there  be  some  explanation  which  I  do  not  quite  see, 
I  cannot  think  that  the  case  of  Drummond  v.  The  Duke  of  St.  Albaiis  sijuares  with  the 
other  authorities,  and  I  think  it  cannot  be  considered  as  law  :  it  is  inconsistent  with 
what  was  said  by  the  learned  Judges  whose  decisions  I  have  noticed,  and  if  I  am  to 
determine  between  the  two,  I  must  decide  in  favour  of  that  long  string  of  authorities, 
and  against  the  authority  of  Lord  Loughborough.  I  cannot  un-[812]-derstand  how 
any  limitation  of  the  right  of  an  infant  can  be  introduced  on  the  doctrine  of  laches. 
An  infant  files  his  bill,  as  in  this  case,  within  twelve  months  after  he  comes  of  age ; 
and  what  then  is  there  to  prevent  him  from  having  the  same  right  in  equity  as  he 
would  have  had  at  law,  namely,  an  account  of  the  rents  and  profits  during  the  whole 
period  that  his  title  has  accrued. 

I  arrive  at  this  conclusion  against  my  own  wishes  (if  a  Judge  can  have  wishes 
upon  a  case),  because  undoubtedly  one  feels  it  is  a  hard  case,  there  being  no  fraud 
connected  with  it ;  but  we  must  merely  look  at  what  are  the  rights  of  the  parties. 
The  Defendant  held  the  estate  with  full  notice  on  the  title-deeds  that  it  was  the 
estate  of  the  infant :  and  having  done  so,  he  must  abide  the  consequences,  and  account 
for  the  rents  and  profits  during  the  period  that  he  has  so  held. 

I  have  had  an  intimation  from  the  Lord  Justice  Knight  Bruce  (his  Lordship  was 
absent  from  indisposition),  and  am  authorized  to  say  that  he  takes  the  same  view  of 
the  matter. 

The  Lord  Justice  Turner.  The  sole  question  reserved  for  judgment  in  this 
case  was  whether  the  account  of  rents,  which  has  been  carried  back  to  the  year  1831, 
when  the  Plaintiff's  title  accrued,  ought  to  have  been  limited  to  any  less  remote 
period.  It  was  insisted  by  the  Defendant  that  it  ought  not  to  have  been  carried 
Imck  beyond  the  filing  of  the  bill,  or  at  all  events  for  more  than  six  years  before  that 
■date,  and  many  cases  were  cited  in  support  of  the  position,  that  the  former  of  these 
limits  ought  to  have  been  adopted  under  the  circumstances  of  the  present  case.  I 
[813]  have  carefully  examined  the  cases  which  were  referred  to,  and  many  others 
bearing  upon  this  question,  and  I  think  that  they  may  fairly  be  said  to  establish  this 
general  position — that  in  cases  of  adverse  possession,  where  there  is  no  trust,  no 
infancy,  no  fraud,  no  suppression,  where  in  short  there  is  a  mere  bond  fide  adverse 
possession,  it  is  not  according  to  the  course  of  the  Court  to  carry  back  the  account 
■of  rents  beyond  the  filing  of  the  bill.  The  general  rule  is  so  laid  down  by  Lord  Eldon 
in  Pulteney  v.  IFarren  (6  Ves.  93),  and  by  Lord  Chief  Baron  Alexander  in  Edwards  v. 
Morgan  (M'Clel.  541).  The  rule,  therefore,  admits  of  no  doubt,  and  it  is  important 
only,  with  reference  to  the  present  case,  to  observe  the  reason  on  which  it  is  founded. 
Lord  Eldon  thus  states  the  reason  :  "  It  is  the  party's  own  fault  that  he  did  not  file 
the  bill  sooner ; "  and  the  cases  which  furnish  us  with  instances  of  the  exceptions  to 
the  rule  lead  to  the  same  conclusion  as  to  the  foundation  on  which  it  rests.  Thus,  as 
was  remarked  by  Sir  W.  Grant  in  Pettiward  v.  Prescott  (7  Ves  541),  Lord  Hardwicke, 
in  Dormer  v.  Fortesque  (3  Atk.  129),  states  the  case  of  trust  as  one  in  which  the  account 
will  be  carried  back,  but  at  the  same  time  adds,  that  even  in  such  a  case  it  will,  under 
special  circumstances,  be  limited  to  the  time  of  filing  the  bill,  and  specifies  default  or 
laches  in  the  PlaintifT  as  one  of  the  instances  in  which  it  will  be  so  limited ;  and  in 
Pettiward  v.  Pre.tcott  itself,  a  case  of  constructive  trust,  the  account  was  limited  to  the 
time  of  the  bill  being  filed,  upon  the  very  ground  of  delay. 

In  Forder  v.  IFwle  (4  Bro.  C.  C.  521)  too,  another  case  of  equitable  title,  the 
account  was  limited  to  the  time  of  filing  the  [814]  bill,  as  I  have  no  doubt  upon  the 
ground  of  delay,  although  the  marginal  note  refers  to  the  doubt  upon  the  title  as  the 
reason  of  the  limit.  So  again,  cases  of  fraud  and  suppression  furnish  exceptions  to 
the  general  rule  as  was  laid  down  in  The  Duke  of  Bolton  v.  Deane  (Prec.  Ch.  516), 
Bennett  v.  Whitehead  (2  P.  W.  645),  Dminer  v.  Fortescue  (3  Atk.  129),  and  Tmvnscnd  v. 
Ash  (3  Atk.  337)  ;  but  in  Pickett  v.  Loggan  (14  Ves.  215),  a  case  of  fraud,  the  account 
was  directed  only  from  the  time  of  the  bill  being  filed,  upon  the  ground  of  the  delay 
in  proceeding.     It  appears,  therefore,  that  both  the  general  rule  and  the  exceptions 
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to  the  rule  are  governed  by  the  same  principle.  In  the  one  case,  the  delay  is  the 
foundation  of  the  rule,  in  the  other  it  puts  a  limit  upon  the  exception.  It  is  to  be 
considered  then,  how  the  question  stands  in  the  case  before  us,  in  which  the  Plaintiff 
was  an  infant  when  his  title  accrued,  and  there  is  no  ground  for  imputing  delay  since 
he  attained  twenty-one.  That  infancy  takes  cases  out  of  the  general  rule  admits,  I 
think,  of  no  doubt.  It  is  so  laid  down  in  The  Dnle  of  Bolton  v.  Deane,  in  Dwmer  v. 
Fortescue,  and  in  Pettiward  v.  I'rescoH,  and  the  question  therefore  is,  whether  in  cases 
of  infancy,  where  there  has  been  no  delay  after  the  infant  has  attained  twenty-one, 
the  exception  ought  to  be  limited  so  as  to  cut  down  the  account  to  the  time  of  the 
bill  being  filed.  Upon  principle  I  think  that  such  a  limit  could  not  be  maintained, 
for  the  delay  which  is  the  foundation  of  the  limit  in  other  cases  cannot  be  imputed 
to  infants.  The  rights  of  infants  ought  not  to  be  prejudiced  by  the  neglect  of  others 
to  assert  them.  It  was  said,  however,  that  the  case  of  Drummond  v.  The  Duke  of  St. 
Albans  (5  Ves.  433),  warranted  the  imposition  of  such  a  [815]  limit,  but  that  case 
does  not  appear  to  me  to  govern  the  present.  In  that  case  the  name  of  the  duke 
with  whom  the  question  arose,  had,  as  I  presume,  been  inserted  in  the  grant 
without  his  knowledge,  and  the  grant  had  passed  to  the  mortgagee.  It  was  a  case 
therefore  in  which  there  was  infancy  on  the  one  side,  and  a  perfectly  honafi.de  adverse 
possession  on  the  other  ;  but  without  meaning  to  cast  any  imputation  whatever  upon 
this  Defendant,  I  think  that  his  possession  cannot  be  said  to  have  been  perfectly  bona 
fide.  Bowl  fide  possession  is  thus  defined  by  Lord  Hard  wick  in  Dormer  v.  Fortescue  : 
"  Where  a  man  shall  be  said  to  be  bona  fide  possessed,  is  where  the  person  possessing 
is  ignorant  of  all  the  facts  and  circumstances  relating  to  his  adversary's  title,  which 
could  not  be  here,  as  Fortescue  had  all  the  deeds,  and  the  very  settlement  on  which 
the  title  depends ; "  and  applying  this  test,  I  think  that  the  possession  of  this 
Defendant  cannot  be  said  to  have  been  a  honA  fide  possession.  I  am  of  opinion, 
therefore,  that  admitting  the  case  of  Drummond  v.  The  Duke  of  St.  Albans  to  be  good 
law,  this  case  is  distinguishable  from  it,  and  the  account  could  not  in  this  case  have 
been  properly  confined  to  the  period  of  the  bill  being  filed. 

It  is  unnecessary  in  this  view  of  the  case  to  give  any  opinion  upon  the  decision  in 
Dnimmoml  v.  The  Duke  of  St.  Albans,  but  I  confess  that  I  feel  great  difficulty  upon  it. 
According  to  the  law  of  this  Court,  whoever  enters  upon  the  estate  of  an  infant  is 
held  to  have  entered  as  bailiff  or  guardian  ;  Morgan  v.  Morgan  (1  Atk.  489),  Dormer  v. 
Fmiescue  ;  and  this  rule  has  been  carried  so  far  as  that  even  in  a  case  where  an  adverse 
judgment  had  been  recovered  against  an  infant  at  law  upon  a  purely  legal  title,  this 
Court  entertained  a  bill  by  the  infant  to  get  [816]  back  the  estate,  and  sent  the 
question  to  be  again  tried  at  law  ;  Lord  Newburgh  v.  Bickerstaff  (1  Vern.  295).  It  is 
to  this  rule  Lord  Hardwicke  refers  in  Dormer  v.  Fortescue  as  the  ground  of  the  account 
being  carried  back  in  cases  of  infancy.  The  subsistence  of  the  relation  thus  created 
by  the  entry  seems  to  draw  with  it  the  right  to  the  back  account,  and  if  the  relation 
is  to  be  held  to  have  subsisted  where  there  has  been  possession  under  an  adverse 
judgment  recovered  at  law,  I  think  it  difficult  to  say  that  it  ought  not  to  have  been 
held  to  have  subsisted  where  the  possession  was  taken  by  mistake. 

The  remaining  question  in  this  case  is  whether  the  account  ought  to  have  been 
limited  to  the  period  of  six  years  before  the  filing  of  the  bill.  It  was  contended  on 
the  part  of  the  Defendant,  that  this  limit  ought  to  have  been  imposed  with  reference 
to  the  provisions  of  the  Statutes  of  Limitation,  but  it  does  not  appear  to  me  that  this 
case  can  be  brought  within  the  range  of  any  of  those  statutes.  According  to  the 
construction  put,  and,  as  I  think  rightly,  put  by  the  Court  of  Exchequer  in  Gi'ant  v. 
EUis  (9  M.  &  W.  113),  upon  the  statute  3  &  4  Will.  4,  c.  27,  this  is  clearly  not  a  suit 
for  the  recovery  of  rent  within  the  meaning  of  the  earlier  sections  of  that  statute  ; 
nor  can  it,  as  I  think,  be  considered  as  a  suit  for  the  recovery  of  arrears  of  rent 
within  the  meaning  of  the  forty-second  section  of  the  same  statute.  It  is  indeed  no 
more  than  a  suit  by  an  infant,  upon  attaining  twenty-one,  against  his  guardian  for  an 
account ;  and  the  provisions  of  the  above-mentioned  statute  do  not  appear  to  me  at 
all  to  affect  such  a  suit.  If  any  Statute  of  Limitations  could  be  brought  to  bear  upon 
the  case,  I  think  it  would  be  the  statute  of  James,  by  analogy  to  the  action  of 
account  referred  to  in  that  statute.  There  is,  indeed,  authorit'y  [817]  for  this  in 
Lockeji  V.  Lockey  (Prec.  Ch.  .518),  where  the  statute  was  held  to  be  a  bar  to  such  a  suit 
as  the  present,  brought  more  than  six  years  after  the  infant  had  attained  twenty-one  ; 
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but  unfortunately  this  analogy  will  not  assist  the  Defendant's  case,  for  the  statute  of 
James  saves  the  case  of  infancy. 

I  am  of  opinion,  therefore,  that  this  decree  must  stand  as  to  the  account  as  well 
as  in  other  respects. 

(1)  There  were  other  lots  included  in  the  purchases  by  the  trustees  besides  those 
mentioned,  but  two  only,  Nos.  2  and  3,  are  specified. 

(2)  The  point  here  raised  will  be  sufficiently  seen  by  the  notice  taken  of  it  in  the 
judgment  of  the  Lord  Chancellor. 

[817]     BOYSE  V.  Eo.ssBOROUGH.     Before  the  Lord  Chancellor  Lord  Cranworth  and 
the  Lords  Justices.     Jan.  18,  19,  25,  Feb.  11,  1854. 

[Affirmed,  6  H.  L.  C.  1.     For  other  proceedings,  see  6  H.  L.  C.  2.] 

A  mere  legal  devisee  may  file  a  bill  against  the  heir  at  law  of  the  testator  for  the 
purpose  of  having  the  will  established  against  him,  though  no  trusts  are  declared 
by  the  will,  and  though  it  is  not  necessary  to  administer  the  estate  under  the 
direction  or  decree  of  a  Court  of  Equity. 

This  was  an  appeal  by  Mary  Grey  Wentworth  Rossborough  and  her  husband, 
two  of  the  Defendants  in  the  suit,  against  an  order  of  Vice-Chancellor  ^V^ood  over- 
ruling a  demurrer  to  the  Plaintiff's  bill.  ' 

The  bill  was  filed  by  Jane  Stratford  Boyse  and  her  husband  J.  S.  Boyse, 
the  former  being  devisee  in  fee  of  the  real  estate  of  Ciesar  Colclough  under 
his  will,  and  it  prayed  that  the  will  might  be  established.  The  present  Appellants, 
M.  G.  AV.  Rossborough  and  her  husband,  the  former  of  whom  was  the  heiress  at  law 
of  the  testator,  put  in  a  general  demurrer  for  want  of  equity,  the  principal  ground 
taken  being  that  a  bill  would  not  lie  in  the  Court  of  Chancery  for  the  purpose  of 
establishing  the  will  of  a  testator  at  the  instance  of  a  mere  legal  devisee  of  an  estate, 
where  no  equitable  relief  was  praj'ed,  or  the  administration  of  the  estate  sought. 
The  Vice-Chancellor,  before  whom  the  question  came  in  November  and  Decern! >er 
1853,  overruled  the  demurrer,  [818]  and  the  demurring  Defendants  appealed.  A 
full  report  of  the  facts  of  the  case,  together  with  the  arguments  of  counsel  and  the 
judgment  of  the  Vice-Chancellor,  will  be  found  in  the  1st  Volume  of  Mr.  Kay's 
Reports,  page  71. 

Other  questions  independent  of  the  one  already  mentioned  were  suggested  in 
argument  (they  will  be  found  mentioned  in  Mr.  Kay's  report) ;  they  are  not  noticed 
in  the  following  report,  as  it  will  be  seen  that  the  judgment  of  the  Court  is  confined 
expressly  to  the  point,  whether  there  was  jurisdiction  to  establish  a  will  against  the 
heir  at  law  at  the  suit  of  a  mere  legal  devisee,  such  devisee  having  no  equitable  title 
or  interest  in  the  property  under  the  will. 

Mr.  Swanston,  for  the  demurrer,  and  in  support  of  the  appeal.  The  sole  question 
here  is,  whether  a  mere  legal  devisee  can  file  a  bill  in  this  Court  to  establish  a  will. 
Where  there  are  two  parties  claiming  only  a  legal  title,  the  title  of  one  of  them 
depending  upon  the  validity  of  a  testamentary  instrument,  this  Court  will  not 
determine  the  question  of  validity  ;  all  it  will  do  is  to  give  its  aid  by  perpetuating 
the  testimony  of  witnesses,  and  this  is  the  extent  of  the  relief  to  which  the  Plaintiff 
is  entitled,  Mit.  PI.  pp.  41,  120,  121,  ed.  3;  pp.  51,  148,  149,  ed.  4.  (He  referred  to 
Fearne's  Posth.  Works,  p.  234,  and  to  the  cases  of  Lord  Dursley  v.  Fitzhardinge 
Berkeley  (6  Ves.  251),  Allaiix.  Allan  (15  Ves.  130),  Bididph  v.  Bidulph  (2  P.  W.  285), 
ax\dFouldsv.  Midgley  (1  V.  &  B.  138),  as  supporting  this  proposition.)  The  Vice- 
Chancellor  was  of  opinion  that  if  a  bill  [819]  like  this  can  be  filed  by  a  legal  devisee 
in  trust,  which  we  do  not  disjiute,  the  same  course  must  be  open  to  the  legal  devisee 
without  a  trust ;  but  it  is  submitted  that  the  cases  are  quite  distinguishable.  No 
mention  is  made  of  such  a  bill  as  the  present  by  Lord  Redesdale ;  in  Devonsher  v. 
Netvenham  (2  Sch.  it  Lef.  199)  his  Lordship  evidently  treats  the  right  of  a  devisee 
in  trust  to  the  protection  of  the  Court  as  arising  by  virtue  of  the  trust ;  and  in  Mit. 
PI.  p.  139,  ed.  3  (p.  171,  ed.  4),  there  is  the  following  passage : — "To  a  bill  to  carry 
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into  execution  the  trusts  of  a  will  disposing  of  real  estate  by  sale  or  charge  of  the 
estate,  the  heir  at  law  of  the  testator  is  deemed  a  necessary  party,  that  the  title  may 
he  quieted  against  his  demand ;  for  which  purpose  the  bill  usually  prays  that  the 
will  may  be  established  against  him  by  the  decree  of  the  Court : "  here  Lord 
Redesdale  in  eflect  says,  that  the  devise  being  in  trust  gives  the  equity.  In  Lord 
Fingal  v.  Blake  (1  Moll.  113,  p.  115),  Lord  Chancellor  Hart  alludes  to  the  same 
principle ;  he  says,  "  It  is  quite  true  that  executors,  where  the  will  contains  a  charge 
of  debts,  acquire  thereby  no  right  to  come  into  equity  to  establish  the  will  against 
the  heir  .  .  .  ;  but  in  this  case  I  think  the  Plaintiffs  take  a  direct  interest  in  the 
real  estate.  Lord  Fingal  who  is  one  of  the  executors  being  likewise  a  trustee ;  and 
though  as  executor  he  has  no  right  to  call  for  a  decision  touching  the  devise,  as 
trustee  he  is  clearly  entitled.  ...  I  think  if  there  was  no  trust  this  Court  would 
have  no  ground  to  interfere  .  .  .  ;  but  where  there  is  a  trust  the  whole  question 
comes  properly  within  the  jurisdiction  and  under  the  control  of  this  Court,"  &c. 
The  case  of  Bernen  v.  Eyre  (.3  Atk.  387)  was  referred  to  in  the  Court  [820]  below  by 
the  Plaintiffs,  but  it  will  be  found  that  there  the  bill  was  only  to  perpetuate 
testimony;  and  Harris  v.  Inglcileio  (3  P.  W.  91),  which  they  also  cited,  is  really  in 
favour  of  the  present  argument,  for  there  the  Court  had  possession  of  the  case  to 
administer  the  trusts.  It  was  said  that  Lord  Eldon,  in  Bootle  v.  Blundell  (19  Ves. 
494),  spoke  of  "an  establishing  bill"  as  if  it  was  a  class  of  bill  well  known  and 
recognized,  but  this  did  not  shew  that  the  function  of  such  a  bill  was  confined  to 
establish  the  will,  it  was  also  to  execute  trusts  :  the  same  remark  applies  to  Morrison 
V.  Arnold  (19  Ves.  670),  and  to  Colton  v.  Wilson  (3  P.  W.  190).  If  a  bill  like  the 
present  will  lie  at  the  instance  of  the  devisee,  there  will  be  no  reciprocity  for  the 
heir  at  law  in  possession  ;  Pemherton  v.  Femberton  (13  Ves.  290),  Jones  v.  Jones  (3  Mer. 
161),  Mackrell  v.  Hunt  (2  Madd.  34,  n.).  The  Plaintiffs  relied  below  on  Grove  v.  Young 
(.5  De  G.  &  S.  38),  the  bill  in  which  was  filed  under  the  direction  of  the  Lord 
Chancellor  (Lord  Cottenham)  given  in  Grove  v.  Bastard  (2  Phil.  619) ;  but  all  that 
his  Lordship  meant  was,  that  the  proper  bill  should  be  filed  to  try  the  validity  of  the 
will,  and  although  the  bill  which  was  in  consequence  filed  did  not  ask  that  the  trusts 
should  be  performed,  yet  that  could  not  be  relied  on  as  a  precedent,  for  the  heir  took 
no  objection,  being  willing  to  try  the  validity  of  the  will  in  this  form,  and  as  a 
matter  of  fact  the  devise  was  itself  upon  trust.  (He  referred  to  the  terms  of  the 
decree  to  establish  a  will,  Seton  on  Decrees,  p.  82,  to  the  31st  Order  of  the  26th 
August  1841,  and  to  French  v.  Baron  (Dick.  138),  Binfield  \.  Lambert  (Dick.  337), 
Cator  V.  Butler  (Dick.  438),  IFood  v.  Stane  (8  Price,  613),  [821]  Tallot  v.  The  Earl  of 
Badnor{3  Myl.  &  K.  252),  Tatham  v.  JFright  (2  Russ.  &  M.  1),  Blake  v.  Foster  (2  Ball. 
&  Beat.  387). 

Mr.  E.  Younge,  on  the  same  side.  He  commented  shortly  on  the  grounds  upon 
which  the  Vice-Chancellor's  judgment  proceeded,  and  read  the  following  passage  from 
the  4th  Report  of  the  Commis.sioners  of  the  Law  of  Real  Property,  p.  35  : — "Courts 
of  Equity,  for  the  most  part,  decline  to  determine  the  validity  of  a  will  without  the 
aid  of  a  Court  of  law,  which  they  consider  to  have  the  proper  jurisdiction  on  this 
subject.  When  wills  of  freehold  estate  come  incidentally  in  question  in  Courts  of 
Equity,  they  are  considered,  with  respect  to  proof,  as  on  the  same  footing  with 
deeds  ;  but  when  a  will  of  freehold  estate  is  the  direct  subject  of  suit,  Courts  of 
Equity  have  assumed  jurisdiction  in  some  cases,  with  respect  to  such  wills,  differing 
from  the  rules  of  common  law.  When  the  estate  devised  is  an  equitable  estate,  or 
is  liable  to  the  payment  of  debts  or  legacies,  or  to  any  trusts  created  by  the  will, 
and  in  cases  where,  on  other  grounds,  Courts  of  Equity  have  jurisdiction,  they  will 
decree  that  the  will  has  been  well  proved  and  is  to  be  established."  (He  referred  to 
Story's  Commentaries  on  Equity  Jurisprudence,  §  1447  and  notes  (vol.  2,  p.  939  et 
seq.  ed.  6),  and  produced  an  extract  of  Mackrell  v.  Hunt  from  the  registrar's  book. 
(Note. — The  substance  of  this  will  be  found  referred  to  in  the  judgment  of  the  Lord 
Chancellor.)) 

[The  Lord  Justice  Knight  Bruce.  We  find  a  useful  jurisdiction  exercised  in 
many  instances,  and  it  is  now  said  it  is  to  be  limited  by  the  extent  of  the  ex-[822]- 
ample ;  but  what  I  want  to  know  is  what  is  the  distinction  between  the  case  of  a  will 
containing  a  trust,  and  a  will  not  containing  a  trust,  the  heir  in  each  case  saying  that 
the  instrument  is  a  nullity.] 
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Mr.  J.  V.  Prior  on  the  same  side,  referred  to  and  commented  on  Bernri/  v.  Ei/re 
(3  Atk.  387)  and  the  other  cases  before  cited. 

[The  Lord  Justice  Turner  mentioned  Gh-aysm  v.  Atkinsm  (2  Ves.  454)  before 
Lord  Hardwicke  in  1752,  and  read  the  particulars  of  the  case  from  the  registrar's 
took.] 

The  Solicitor-General  [Bethell],  for  the  Plaintiffs  and  in  support  of  the  decision  of 
the  Vice-Chancellor.  When  the  true  facts  of  the  case  of  Muchrell  v.  Hunt  (2  Madd.  34,  n.) 
are  looked  into,  it  will  be  found  to  have  no  bearing  on  the  point  under  discussion  :  the 
Plaintiff  in  the  suit  there  was  merely  a  party  who  had  entered  into  a  contract  for  the 
purchase  of  an  interest  devised  in  a  will,  and  it  was  held  he  had  not  such  an  interest 
.as  enabled  him  to  file  a  bill  to  establish  the  will.  Upon  the  question  of  principle, 
little  can  be  added  to  what  is  adduced  by  the  Vice-Chancellor  in  his  judgment.  It  is 
.admitted  by  the  Plaintiffs  that  the  Court  has  jurisdiction  to  establish  a  will  when 
that  is  incidental  to  something  else  sought  by  the  bill ;  and  it  is  impossible  to  main- 
tain that  the  jurisdiction  of  the  Court  depends  on  the  fact  of  the  will  containing  a 
trust ;  it  is  limiting  the  rule  by  its  example,  and  making  a  universal  affirmation  equal 
to  a  negative  proposition.  Whatever  be  the  origin  of  the  jurisdiction,  the  cases  are 
unintelligible  except  upon  the  supposition  that  the  jurisdiction  of  the  Court  goes  to 
the  [823]  extent  for  which  the  Plaintiffs  contend.  He  cited  Angell  v.  Angell  (1  S.  & 
.■S.  83). 

Mr.  Cairns  (Mr.  Rolt,  who  was  also  for  the  Plaintiffs,  being  absent)  followed  on 
the  same  side.  He  observed  that  the  Plaintiffs  adopted  the  arguments  used  by  the 
Vice-Chancellor  in  his  judgment ;  and  that  none  of  the  cases  cited  supported  the 
<listinction  on  which  the  demurring  parties  relied.  In  Berne//  v.  Ei/re  (3  Atk.  387)  it 
was  clear,  from  the  record,  which  had  been  searched,  that  the  will  contained  no 
trust ;  the  same  was  the  case  in  Grayson  v.  Atkinson  (2  Ves.  454),  and  Blake  v.  Foster 
.(2  Ball  &  Beat.  387) ;  Lord  Eldon  also  in  Bootle  v.  Blundell  (19  Ves.  494)  spoke 
generally  of  "  an  establishing  bill  "  as  a  species  of  bill  well  understood.  The  orders 
of  August  1841,  to  which  reference  had  been  made,  had  really  no  beainng  on  the 
•case.  (He  commented  on  the  cases  of  Tatham  v.  JVright  (2  Kuss.  &  M.  1),  Gi'ove  v. 
Bastard  (2  Phil.  619),  Leids  v.  Nangle  (2  Ves.  431),  Devonsher  v.  Neivenliam  (2  Sch.  & 
Lef.  199),  Lard  Fingal  v.  Blake  (1  Moll.  113),  Mackrell  v.  Hunt  (2  Madd.  34,  n.)  ;  and 
read  a  note  given  by  Mr.  Munro  of  a  case  of  Gurdon  v.  Tomlinson  (22  October,  Reg. 
Lib.  A.  1607,  fo.  120),  where  it  was  stated  that  upon  a  full  and  deliberate  hearing  of 
the  cause,  touching  the  validity  of  the  will  of  one  Thomas  Tasker,  it  appeared  that 
there  was  no  proof  to  induce  the  Court  to  judge  that  the  said  will  was  a  good  will.) 

Mr.  Swanston  replied.  He  relied  on  the  case  of  Sheffield  v.  The  -Duchess  of 
Buckinghamshire  (1  Atk.  628),  as  an  instance  of  a  trust  giving  [824]  the  Court  a 
jurisdiction,  which  but  for  the  trust  it  would  not  have  exercised.  He  contended 
that  the  argument  on  the  other  side  assumed  that  there  was  a  gross  omi.ssion  in  Lord 
Redesdale's  book,  which  evidently  confined  bills  to  establish  wills  to  cases  where  the 
devisee  had  a  trust  to  perform ;  that  a  Court  of  Equity  will  not  assume  the  decision 
of  a  mere  legal  question,  Simpson  v.  Lord  Hoivden  (3  Myl.  &  Cr.  97) ;  that  it  was 
impossible  to  reconcile  the  practice  of  legal  devisees  filing  bills  to  perpetuate 
testimony  with  the  existence  of  a  right  in  a  legal  devisee  to  file  a  bill  to  establish, 
-and  that  the  answer  given  to  this  by  reference  to  Angell  v.  Angell  (1  S.  &  S.  83),  was 
<juite  unsatisfactory.  He  commented  on  the  cases  referred  to  on  the  other  side,  and 
relied,  as  express  authorities  in  support  of  his  own  argument,  on  Mackrell  v.  Hunt 
•(2  Madd.  34,  n.),  and  on  Strickland  v.  Strickland  (6  Beav.  77.  Affirmed  by  Lord 
Cottenham,  January  1848,  not  reported).  He  rested  his  case,  first,  on  the  absence 
of  any  precedent  of  a  bill  by  a  legal  devisee  to  establish  a  will ;  secondly,  on  the 
existence  of  numerous  precedents  of  bills  to  establish  wills  as  incident  to  the  execution 
of  trusts  under  them  ;  thirdly,  on  the  frequent  precedents  of  bills  by  legal  devisees 
to  perpetuate  testimony  ;  fourthly,  on  direct  authorities  in  favour  of  the  argument 
in  support  of  the  demurrer  ;  and,  fifthly,  on  the  absence  of  any  authority  against  it. 

The  Solicitor-General,  in  reference  to  Strickland  v.  Strickland  (6  Beav  77. 
Affirmed  by  Lord  Cottenham,  January  1848,  not  reported),  said,  that  the  discussion 
there  was  not  between  the  devisee  and  heir,  and  that  the  point  now  in  question  was 
never  at  all  touched  upon. 

[825]  Feb.  11.     The  Lord  Chancellor.     The  question  in  this  case,  which  is 
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raised  on  a  demurrer  to  the  Plaintiffs'  bill,  is  whether  the  legal  devisee  of  real  estate, 
devised  to  him  not  upon  trust  but  for  his  own  benefit,  can  file  a  bill  against  the  heir 
praying  to  have  the  will  established  :  the  Vice-Chancellor  Sir  W.  Page  Wood,  over- 
ruling the  demurrer,  decided  in  favour  of  such  a  bill,  and  the  propriety  of  that 
decision  is  disputed  on  the  present  appeal.  Certain  minor  grounds  were  also  relied 
on  in  support  of  the  bill,  but  as  we  have  come  to  the  same  conclusion  as  the  Vice- 
Chancellor  did  upon  the  main  point,  it  becomes  unnecessary  to  discuss  them  ;  and  I 
shall,  therefore,  assume  that  the  question  I  have  stated  is  the  only  one  which  we  have 
to  determine. 

I  may  begin  by  saying  that  the  Vice-Chancellor  went  so  fully  into  the  authorities, 
and  commented  upon  them  with  so  much  ability,  that  I  was  at  one  time  disposed  to 
do  no  moie  than  state  my  entire  agreement  with  the  view  taken  by  His  Honour,  but 
fearing  lest,  if  I  adopted  that  course,  it  might  be  thought  that  the  subject  had  not 
received  from  me  the  full  attention  which  it  deserves,  I  have  deemed  it  necessary 
shortly  to  state  the  grounds  on  which  I  arrive  at  the  same  conclusion  with  the  Vice- 
Chancellor. 

Priind  fade  an  heir  at  law  may,  like  any  other  person,  choose  his  own  time  for 
asserting  his  title ;  and,  therefore,  when  any  one  contends  that  he  has  a  right  to  say 
to  the  heir  that  he  must  assert  his  title  now  or  never  a.ssert  it,  the  onus  of  proof  rests- 
on  the  party  so  contending  ;  and  the  question  in  the  present  case  is,  whether  the 
Plaintiffs  have  established  that  a  legal  devisee,  not  on  trust,  has  on  principle  or 
authority  such  a  right.  No  general  principle  can  be  said  to  exist  enabling  a  person 
at  all  [8126]  times  to  insist  that  every  one  who  has  or  may  have  an  adverse  claim 
against  him  shall  assert  that  claim  at  any  particidar  time.  A  case  was  referred  to- 
during  the  argument,  by  the  Lord  Justice  Sir  G.  Turner,  of  Baker  v.  Shelhvrij  (1 
Cases  in  Chancery,  70),  where  an  apprentice,  after  his  time  was  out,  filed  a  bill  against 
his  master  to  compel  him  to  sue  him,  on  covenants  alleged  to  have  been  broken,  then 
or  not  at  all,  and  the  Court  sustained  the  bill.  Whether  it  might  or  not  have  been; 
useful  to  have  adopted  a  rule  of  that  kind  as  a  universal  principle,  I  need  not  stop 
to  inquire,  but  I  do  not  find  that  it  has  been  acted  upon  generally.  There  is,  how- 
ever, a  class  of  cases  in  which  it  has  been  acted  upon  ;  I  mean  that  very  common  one 
of  bills  filed  to  establish  wills,  and  to  have  the  trusts  carried  into  execution.  There- 
a  party  files  a  bill  to  compel  the  heir  at  law  to  assert  his  right  at  the  time  at  which 
it  is  convenient  for  the  Plaintiff"  that  it  shall  be  asserted,  instead  of  leaving  it  to  the- 
heir  to  assert  it  at  the  time  he  shall  choose  for  himself.  I  confess  that  I  cannot 
satisfy  myself  as  to  what  has  been  the  origin  of  this  jurisdiction.  The  Vice-Chan- 
cellor seems  to  think  that  in  all  probability  it  arose  from  the  circumstance  that 
originally  devises  were  declarations  of  uses,  and  as  such  cognisable  only  in  this  Court ; 
but  I  am  not  satisfied  that  it  might  not  be  on  a  different  principle,  namely  this,  that 
there  being  with  respect  to  personal  estate  from  the  earliest  times  a  mode  of  forcing 
a  party  who  asserted  or  might  assert  that  a  deceased  person  had  died  intestate  to- 
litigate  that  question  of  testacy  or  intestacy  and  to  have  it  decided  at  once,  it  might 
have  been  found  convenient  to  adopt  the  same  course  with  respect  to  real  estate. 

Putting  aside,  however,  this  mere  antiquarian  view  of  [827]  the  question,  the 
real  point  is,  whether  the  cases  to  which  I  have  referred  do  or  do  not  govern  thfr 
present.  The  Defendants,  who  have  demurred,  say  that  they  do  not,  because  the 
ground  of  the  Court's  interference  in  the  case  of  a  devise  upon  trusts  is  the  necessity 
of  establishing  the  will  in  order  to  enable  the  Court  safely  to  execute  the  trusts,  and 
in  the  present  case  there  is  no  trust.  I  confess  that  appears  to  me  a  most  unsatis- 
factory distinction,  because  the  legal  right  which  is  interfered  with  is  that  of  the 
heir,  who  is  an  entire  stranger  to  the  trusts.  The  grievance  to  him,  if  it  be  a  griev- 
ance, is  that  he  is  compelled  to  litigate  not  at  the  time  he  thinks  fit,  and  the  nature 
of  the  interest  of  the  opposing  party  is  to  him  perfectly  immaterial.  A  will  may 
contain  a  devi.se  upon  trust,  and  also  a  legal  beneficial  devise  to  the  same  person.  In 
such  a  case  the  title  of  the  devisee  to  have  the  will  established  could  not  be  contro- 
verted, and  by  the  decree  the  whole  will  would  be  established,  both  as  to  the  property 
in  trust,  and  as  to  that  not  in  trust.  Thus  a  will  might  be  established  in  favour  of  a 
legal  devi.see,  if  there  was  any  devise  to  him  on  trusts ;  but  it  seems  to  my  mind 
absurd  that  the  right  to  establish  the  will  in  respect  of  the  interest  of  a  legal  devisee- 
should  depend  on  there  being  another  devise  to  him  upon  trusts.     In  the  case  of  an 
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alleged  devise  on  trusts,  the  assertion  of  the  claimant  is  that  the  deceased  has  Iw  his 
will  given  him  the  estate  in  question  subject  to  the  discharge  of  certain  duties  ;  if 
there  are  no  trusts,  his  assertion  is  that  the  deceased  has  given  him  an  estate  for  his 
•own  benefit  absolutely.  In  this  respect  the  two  claims  differ,  l)ut  the  proposition  of 
the  heir  is  in  both  cases  precisely  the  same  :  he  denies  that  the  deceased  has  given 
the  estate  at  all.  If  it  is  established  that  in  the  first  case  the  heir  may  be  called 
upon  to  litigate  the  adverse  right  at  the  wish  of  the  party  asserting  it,  the  conse- 
quence must  be  that  the  same  privilege  [828]  exists  in  the  second  case  also.  The 
objection  is  that  such  a  bill  is  an  interference  with  the  adverse  right  of  the  heir,  but 
<'is  this  interference  is  not  a  valid  objection  in  the  one  case,  I  do  not  see  how  it  can 
be  so  in  the  other ;  to  the  heir  the  two  cases  are  identical. 

It  was  said,  however,  that,  whatever  may  be  the  theory  on  the  subject,  the 
authorities  are  opposed  to  a  bill  like  that  now  in  question  ;  that  there  is  no  precedent 
for  it,  and  that  the  precedents  are  against  it.  This  brings  me  to  consider  what  the 
authorities  arc,  and  how  far  they  really  bear  on  the  case  ;  for  I  admit  that,  although 
principle  might  seem  to  me  to  be  in  favour  of  such  a  bill,  yet,  if  authority  went  the 
■other  way,  this  is  just  one  of  those  cases  in  which  I  should  bow  to  authority. 
Assuming  then,  for  the  present,  that  there  is  no  direct  authority  on  the  question 
(whether  there  is  or  not  I  will  consider  hereafter),  authorities  of  a  negative  character 
have  been  relied  on  in  favour  of  the  Defendants.  In  the  first  place  it  is  said  that 
Lord  Redesdale,  in  his  book  upon  pleading,  when  speaking  of  the  different  sorts  of 
bills,  mentions  bills  to  perpetuate  testimony,  and  bills  to  establish  and  carry  into 
execution  the  trusts  of  a  will  of  real  estate,  but  that  ho  makes  no  mention  of  bills 
merely  to  establi.sh.  That,  no  doubt,  is  so  ;  but  I  conceive  it  may  be  explained  by 
the  fact  that  bills  to  establish  and  carry  trusts  into  execution  constitute  so  very  large 
a  portion  of  bills  to  establish,  that  he  mentions  a  bill  of  that  description  as  an  illus- 
tration of  the  class.  The  passage  is  (p.  171,  ed.  4), — "To  a  bill  to  cairy  into  execution 
the  trusts  of  a  will  disposing  of  real  estate  by  sale  or  charge  of  the  estate,  the  heir 
at  law  of  the  testator  is  deemed  a  necessary  pai'ty,  that  the  title  may  be  quieted 
against  his  demand  ;  for  which  purpose  the  bill  usually  prays  that  the  will  may  be 
established  against  him  by  the  decree  of  the  Court ;  but  [829]  if  the  testator  has 
made  a  prior  will  containing  a  different  disposition  of  the  same  property,  and  which 
remains  uncancelled,  and  has  not  been  revoked  except  by  the  subsequent  will,  it  has 
not  been  deemed  necessary  to  make  the  persons  claiming  under  the  prior  will  parties  ; 
though  if  the  subsequent  will  be  not  valid,  those  persons  may  disturb  the  title  under 
it  as  well  as  the  heir  of  the  testator.  If,  however,  the  prior  will  is  insisted  upon  as 
an  effective  instrument  notwithstanding  the  subsequent  will,  the  persons  claiming 
under  it  may  be  brought  before  the  Court,  to  quiet  the  title,  and  protect  those  who 
may  act  under  the  orders  of  the  Court  in  executing  the  latter  instrument :  "  he  then 
says,  that  if  there  is  no  heir  at  law,  the  Attorney-General  may  be  made  a  party,  and 
if  the  heir  is  abroad,  although  the  Court  may  not  decree  or  declare  the  will  well 
proved  against  the  heir,  it  will  execute  the  trusts.  Lord  Redesdale  was  shewing 
that  a  Court  of  Equity  requires  all  persons  interested  to  be  parties  to  a  suit ;  he  was 
also  explaining  the  nature,  extent,  and  qualifications  of  the  rule  ;  and  it  is  as  con- 
nected with  this  subject  that  the  passage  which  I  have  read,  and  which  is  relied  upon, 
occurs.  It  does  not,  however,  appear  to  me  necessarily,  or  even  naturally,  to  imply 
that  the  existence  of  the  trust  is  a  condition  without  which  the  Court  could  not 
establish  the  will  :  it  may  well  imply  that,  whereas  all  parties  acting  under  a  will 
may  either  rely  on  the  will  as  on  any  other  instrument  and  at  once  act  on  it,  or  may 
in  the  first  instance  establish  it  conclusively  as  probate  does  in  respect  of  personal 
■estate,  the  rule  of  the  Court  is  never  to  act  on  the  will  without  first  establishing  it, 
unless  there  are  special  reasons  for  so  doing ;  and  I  cannot  help  thinking  that,  if 
Lord  Redesdale  had  understood  the  existence  of  a  trust  to  be  a  condition  precedent 
to  the  right  of  establishing  the  will,  he  would  have  enunciated  that  as  a  distinct 
proposition,  and  not  have  left  it  to  mere  inference.  [830]  Then  the  case  of  Bevovsher 
v.  Newenham  (2  Sch.  &  Lef.  190),  before  Lord  Redesdale  in  Ireland,  was  cited  as 
confirmatory  of  the  view  supposed  to  be  fairly  deducible  from  the  passage  in  the 
treatise.  I  have  attentively  considered  that  case,  but  I  cannot  think  that  it  bears 
out  the  proposition  contended  for.  There  a  bill  had  been  filed  to  establi-sh  and  carry 
into  execution  the  trusts  of  ^  will  of  real  estate,  and  one  of  the  Defendants  demurred 
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on  the  ground  that  he  hail  no  interest  and  ought  not  to  have  been  made  a  partjr 
under  the  following  circumstances  ;  the  testator  had  been  tenant  in  tail,  but  he 
suffered  a  recovery  which  l)arred  the  entail  unless  there  was  some  defect  in  th& 
recovery,  and  devised  the  estate,  and  the  bill  was  filed  by  the  parties  claiming  under 
the  devise,  one  of  them,  and  the  principal  party  interested,  being  the  heir  in  tail  of 
the  testator,  who  was  entitled  qudcumpie  via,  for  he  was  heir  in  tail  if  there  was  no- 
valid  recovery  suffered,  or  he  was  devisee  if  there  was  a  valid  recovery :  in  filing  a 
bill  however  to  establish  and  carrj'  into  execution  the  trusts  of  the  will,  the  parties- 
made  a  Co-defendant  the  person  who  would  have  been  entitled  as  tenant  in  tail  in 
remainder  in  case  the  recovery  was  not  well  suffered,  but  Lord  Redesdale  held  that. 
he  could  not  be  called  on  to  answer  :  in  the  first  place  there  was  no  suggestion  on  the 
l)ill  of  any  reason  wh}'  the  recovery  suffered  was  not  a  valid  recovery,  and  Lord 
Kedesdale  alludes  to  this,  sajnng  that  a  mere  allegation  that  a  common  recover}^ 
cannot  bar  an  estate  tail,  and  that  Taliarum's  case  and  the  other  cases  have  been 
wrongly  decided,  would  not  give  the  Court  a  right  to  interfere ;  in  fact  there  was 
no  tenancy  in  tail  in  existence  for  it  had  been  barred.  The  case  it  is  true  is  one  of 
a  bill  filed"  to  establish  and  carry  into  execution  the  trusts  of  a  will ;  it  is  therefore- 
no  authority  that  such  a  [831]  bill  may  be  filed  if  there  are  no  trusts :  this  is  th& 
most  that  can  be  said,  but  in  fact  it  leaves  the  present  question  entirely  untouched. 
A  number  of  authorities  were  also  cited  from  Dickens's  Reports,  which  I  confess- 
appear  to  me  to  have  but  little  bearing  on  the  case  ;  they  go  to  shew  under  what 
circumstances  the  Court  will  proceed  to  execute  the  trusts  of  a  will  without  the- 
presence  of  the  heir  at  law,  a  well-known  exception  being  that  if  the  heir  at  law 
cannot  be  found  the  Court  will  still  execute  the  trusts,  although  in  his  absence  he- 
cannot  be  bound. 

I  will  now  advert  to  the  next  argument  which  was  adduced.  It  was  said  that  a 
strong  inference  may  be  drawn  from  the  fact  of  the  numerous  cases  of  bills  merely 
to  perpetuate  testimony,  that  such  bills  never  would  have  been  filed  if  parties  might 
at  once  have  filed  bills  to  establish,  and  that  hence  had  arisen  the  common  expression 
of  "a  will  proved  in  Chancery."  That  argument  struck  me  as  being  entitled  to  very 
considerable  weight,  and  I  do  not  know  that  I  can  shew  quite  satisfactorily  to  my 
own  mind  why  it  is  that  parties  have  had  recourse  to  bills  to  perpetuate  testimony 
when  they  might  have  had  bills  to  establish  wills ;  but  I  think  that  one  reason  might- 
be  that  it  was  an  infinitely  less  expensive  mode  of  proceeding,  as  the  Plaintiff  had  not 
to  incur  the  cost  of  bringing  his  suit  to  a  hearing.  I  may  here  remark,  that  when  in 
old  authorities  of  a  century  and  a  half  ago  reference  is  made  to  "  bills  for  proving  a 
will  in  Chancery,"  this  is  not  always  to  be  understood  as  meaning  bills  to  perpetuate 
testimony  :  it  is  quite  clear  that  that  expression  was  used  in  a  very  vague  sense,  and 
often  meant  what  I  consider  to  be  bills  such  as  that  now  under  discussion.  This  occurs 
in  a  case  referred  to  in  the  argument  of  Colton  v.  JFihon  (3  P.  W.  190),  before  Lord 
King  [832]  in  the  year  1733 :  it  was  a  bill  to  compel  the  completion  of  a  purchase 
made  from  the  trustees  of  a  will ;  the  Defendant  insisted  that  the  title  was  defective, 
the  will  not  having  been  proved  against  the  heir,  who  was  abroad :  the  statement  is, 
— "  The  will  was  proved  in  this  Court  to  be  duly  executed  ;  but  the  heir  who  was 
beyond  sea,  in  the  East  India  Company's  service,  though  made  a  party  Defendant, 
yet  had  not  appeared  to  or  answered  the  bill  ;  and  the  Defendant  Wilson,  though  he 
was  at  first  willing  to  purchase  the  premises,  and  had  entered  on  good  part  thereof  ; 
yet  other  part  of  this  estate,  on  which  he  had  not  entered,  being  much  out  of  repair, 
the  tenants  racked,  and  the  rents  likely  to  fall,  he  was  now  desirous  of  being  discharged 
from  his  purchase  :  and  it  was  on  his  behalf  insisted  that  this  being  the  case  of  a  will 
not  proved  in  equity  against  the  heir  it  was  a  defective  title."  The  reporter  is  there 
speaking  of  a  will  proved  in  equity  as  a  will  in  respect  of  which  there  had  been,  not 
a  bill  filed  to  perpetuate  testimony,  but  a  bill  in  which  there  had  been  a  decree 
establishing  the  will ;  and  then  he  goes  on  to  shew  why  it  was  contended  that  the 
purchaser  ought  not  to  be  compelled  to  complete  his  purchase  ;  but  the  Lord  Chancellor 
says,  "  It  i.s  very  proper  that  a  will  disposing  of  lands  should  be  proved  in  equity, 
especially  in  the  case  of  a  modern  will."  It  is  quite  clear  that  neither  the  reporter 
in  his  report  of  the  argument,  nor  the  Lord  Chancellor  in  his  judgment,  are  speaking 
of  a  bill  to  perpetuate  testimony  of  witnesses ;  they  are  speaking  of  a  will  proved  in 
Chancery  as  a  will  established  by  the  decree  of  the  Court  of  Chancery.     In  confirma- 
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tion  of  this  I  may  observe,  that  nothing  is  more  common  in  old  cases,  and  in  books 
of  the  highest  authority,  than  to  see  it  stated  that  in  order  to  dispense  with  the  heir 
at  law  concurring  in  the  conveyance  by  a  devisee,  it  is  useful  and  proper  to  have  the 
will  proved  in  Chancery,  and  I  cannot  think  that  it  is  to  be  assumed  [833]  that  in 
this  statement  bills  to  perpetuate  testimony  were  meant.  Such  a  proceeding  might 
or  might  not  render  it  safe  to  dispense  with  the  concurrence  of  the  heir  at  law  :  if 
the  witnesses  were  honest  and  to  be  relied  on,  it  might  be  an  advantage,  but  it  would 
not  nece.ssarily  render  the  concurrence  of  the  heir  at  law  unnecessary.  That  could 
only  be  effected  by  preventing  him  from  afterwards  disputing  the  will,  and  that  would 
be  through  the  means  of  a  bill  to  establish  the  will.  When,  therefore,  such  frequent 
mention  is  made  of  the  proposition  that  a  purchaser  ought  to  have,  particularly  in 
the  case  of  a  recent  will,  the  concurrence  of  the  heir,  or  to  have  the  will  proved  in 
Chancer}',  I  believe  what  is  there  referred  to  is,  not  what  Blackstone  and  other  writers 
say  is  usually  meant  by  proving  a  will  in  Chancery,  namely,  a  bill  to  perpetuate 
testimony,  but  a  decree  establishing  the  will  against  the  heir  at  law  so  as  to  prevent 
him  from  afterwards  disputing  it.  Whether,  however,  that  be  the  correct  view  of 
the  cases  or  not,  I  have  certainly  come  to  this  conclusion,  that  the  circumstance  of 
there  being  a  particular  proceeding  which  may  be  and  has  been  often  resorted  to 
(not  being  the  proceeding  now  in  question  or  equally  beneficial  with  it),  is  not  a 
sufficient  argument  to  weigh  against  the  fact  that  proceedings  to  establish  wills  have 
been  very  common  when  there  are  trusts,  and  that  there  is  no  real  distinction  between 
the  case  of  there  being  trusts  and  of  there  being  none. 

It  has  been  stated  that  there  are  no  authorities  in  favour  of  such  a  proposition  as 
that  now  contended  for  by  the  Plaintiffs.  That  perhaps  may  be  so  (putting  the  very 
recent  cases  out  of  the  question),  to  the  extent  that  there  is  no  case  in  which  the 
point  has  been  discussed  and  decided  ;  but  I  think  there  is  a  great  deal  of  authority 
from  which  a  decision  may  be  inferred.  In  the  first  [834]  place  there  is  the  case  of 
Colton  V.  U'ilsmi  (3  P.  W.  190),  to  which  I  have  already  referred.  It  is  true  that 
there  the  will  contained  trusts,  but  the  Lord  Chancellor  does  not  appear  to  have 
adverted  to  that  circumstance  as  being  material,  and  seems  to  have  founded  his  judg- 
ment upon  considerations  which  would  naturally  give  the  go-by  to  any  such  question. 
There  is  also  the  case  of  Berney  v.  Eyre  (3  Atk.  387),  the  note  of  which  is  very 
short,  in  which  Lord  Hardwicke  lays  down  the  following  general  rules  : — "  If  a  devisee 
brings  a  bill  merely  in  perpetuam,  rei  memoriam,  and  the  heir  at  law  does  nothing 
more  than  cross-examine  the  witnesses,  who  are  produced  to  confirm  the  will,  he  is 
entitled  to  his  costs.  If  he  examines  witnesses  to  encounter  the  will,  then  he  shall 
not  have  his  costs.  This  is,  where  the  bill  does  not  pray  relief,  or  is  not  brought  to 
a  hearing."  The  bill  here  referred  to  as  not  brought  to  a  hearing,  is  a  bill  in  perpeluam 
rei  memoriam,  and,  therefore.  Lord  Hardwicke  clearly  considers  that  such  a  bill  may 
be  brought  to  a  hearing ;  and  I  infer  from  this  that  he  thought  that  a  man  might 
either  file  a  bill  merely  to  perpetuate  testimony,  and  then  certain  consequences  would 
follow  about  costs,  or  he  might  bring  such  a  bill,  that  is  a  bill  which  has  no  other 
object  than  to  establish  the  will  in  pierpeiuam.  rei  memwiam  by  decree,  to  a  hearing, 
and  that  then  there  would  be  a  different  rule  as  to  the  costs,  the  heir  at  law  having 
then  certain  rights  upon  which  he  might  insist,  because  he  was  barred  by  the  proceeding 
which  was  one  out  of  the  common  course.  That  I  think  is  a  strong  authority  to 
shew  what  the  understanding  of  Lord  Hardwicke  was.  But  there  is  another  case 
before  the  same  eminent  Judge,  very  loosely  reported  it  is  true,  but  still  throwing 
considerable  light  on  the  point  now  in  question,  I  allude  to  [835]  Leicis  v.  Nangle 
(2  Ves.  431).  There  a  bill  was  filed  by  the  devisee  of  an  equity  of  redemption  to 
redeem,  and  the  objection  was  made  that  he  had  not  made  the  heir  at  law  a  party  ; 
and  in  reference  to  that  Lord  Hardwicke  says,  that  it  is  not  neces.sary  in  every  case 
for  a  devisee  of  an  equity  of  redemption  to  bring  the  heir  at  law  before  the  Court ; 
that  he  need  do  that  only  when  his  object  is  to  have  the  will  established.  The 
observation  which  has  been  made  on  that  is,  that  Lord  Hardwicke  might  be  referring 
only  to  cases  where  there  were  trusts,  but  that  seems  to  me  a  very  strange  interpreta- 
tion, because  one  does  not  very  well  see  how  the  devisee  of  an  equity  of  redemption 
would  have  had  anything  to  do  with  the  trusts  of  the  will ;  he  claims  independently 
of  those  trusts  by  a  title  paramount.  I  think,  therefore,  that  that  case,  as  well 
as  Berney  v.  Eyre,  is  very  strong  to  shew  that  Lord  Hardwicke  did  not  understand 
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that  there  was  any  necessity  for  the  existence  of  trusts  in  order  to  enable  a  devisee 
to  file  a  bill  to  establish  a  will.  Again,  there  is  the  circumstance,  though  I  do  not 
rely  very  much  upon  it,  that  Lord  Eldon,  in  the  case  of  Bootle  v.  BlundeU  (19  Yes. 
494),  which  was  referred  to,  alludes  to  bills  to  establish  wills  by  the  description,  as  if 
they  had  acquired  a  sort  of  generic  or  specific  name,  of  "an  establishing  bill."  It 
nia}-  be  said  that  Lord  Eldon  only  meant  to  allude  to  cases  where  there  were  trusts 
to  be  carried  into  execution  :  this  is  possible,  but  I  can  only  say  that  there  is  not  the 
least  trace  of  any  such  distinction  having  been  present  to  his  mind. 

Thus  the  authorities  seem  strongly  to  indicate  that  Lord  King  (from  the  case  of 
CoUon  V.  irUson),  Lord  Hardwicke  (from  the  cases  of  Berney  v.  Eyre  and  [836]  Lnois 
V.  Xangle),  and  Lord  Eldon  (from  the  ca.se  of  Boofle  v.  BlundeU),  considered  it  as  the 
elementary  doctrine  of  this  Court  that  such  bills  might  be  sustained.  Then  come 
two  cases  in  modern  times,  which  are  the  nearest,  I  can  hardly  treat  them  as  anything 
else  than  decisive,  authorities  on  the  point ;  I  mean  the  cases  of  Grove  v.  Bastard 
(2  Phil.  619)  and  Grove  v.  Yonng  (5  De  G.  &  S.  38).  There  had  been  in  the  first 
a  decision  by  the  Lord  Justice  Knight  Bruce,  when  Vice-Chancellor,  decreeing  specific 
performance  of  a  contract  which  had  been  entered  into  for  the  sale  of  an  estate  which 
had  been  devised,  and  this  was  appealed  to  the  Lord  Chancellor  :  there  was  a  question 
whether  the  will  had  not  been  obtained  unduly,  so  as  to  make  it  a  will  that  could 
not  be  supported,  and  Lord  Cottenham,  though  expressing  no  opinion  whether  the 
preponderance  of  evidence  was  one  way  or  another,  thought  that  it  was  a  case  in 
which  the  Court  was  not  driven  to  the  inconvenience  (to  give  it  no  other  name)  of 
deciding  that  a  party  must  take  a  title  in  the  absence  of  somebody  who  might  after- 
wards controvert  it :  he  said  that  all  difficulty  of  that  sort  might  be  avoided  by 
refusing  to  decree  specific  performance  until  the  will  had  been  established.  It  is 
perfectly  true  that  in  this  case  there  were  trusts,  and  that  the  sale  was  under  a  trust ; 
but  Lord  Cottenham  does  not  advert  to  that,  he  decides  simply  that  there  must 
be  a  bill  filed  to  establish  the  will.  A  bill  was  filed  accordingly,  but  it  contained  no 
allusion  to  the  trusts,  and  thus  it  was  as  much  open  to  a  demurrer  as  the  bill  in  the 
present  case :  no  such  objection  was  however  taken,  and  the  will  was  upon  that  bill 
finally  established  on  the  hearing  of  the  second  case  before  the  Vice-Chancellor  Sir 
James  Parker.  This  appears  to  me  to  be  a  distinct  authority  in  favour  of  the 
proposition  now  before  us  on  the  part  of  the  Plaintiffs.  Indepen-[837]-dently  of 
this,  I  think  that  the  number  of  bills  filed  to  establish  wills  and  to  carry  trusts  into 
execution,  unless  there  is  something  more  to  distinguish  them  than  has  yet  been 
shewn,  are  authorities  in  favour  of  bills  to  establish  where  there  are  no  trusts  to 
execute  :  I  have  pointed  out  why  what  has  been  relied  upon  as  authority  by  inference 
against  that  proposition  does  not  seem  to  me  to  be  entitled  to  any  weight,  and  why 
I  consider  that  there  are  in  truth  authorities,  not  direct  but  strongly  indicating  the 
opinion  of  successive  Chancellors,  that  such  bills  may  be  maintained. 

I  have  hitherto  assumed  that  there  is  no  direct  authority  in  favour  of  the  pro- 
position of  the  Defendants  ;  but  two  cases  have  been  relied  upon  as  being  authorities 
directly  in  point,  and  these  I  will  now  notice.  One  is  the  case  of  Mackrell  v.  Hunt 
(2  Madd.  34,  n.),  of  which  Mr.  Younge  has  furnished  a  note  from  the  registrar's  book. 
It  appears  that  the  testator  had  by  his  will  made  a  devise,  which  I  suppose  must  be 
taken  to  be  a  legal  devise,  that  there  had  been  a  great  deal  of  dealing  by  the  devisee 
with  the  profierty,  that  a  mortgage  for  years  had  been  created  which  was  afterwards 
foreclosed,  and  that  the  mortgagee  was  in  the  position  of  a  purchaser  of  a  leasehold 
interest  (500  years)  in  the  property  ;  that  afterwards  the  mortgagee  died,  and  by  his 
will  disposed  of  the  leasehold  interest  which  he  had  so  acquired  ;  that  a  bill  was  then 
filed  by  his  next  of  kin  or  residuary  legatees  against  his  executors  to  carry  into 
execution  the  trusts  of  his  will,  and  that  under  the  decree  made  in  the  suit  Fludyer 
became  the  purchaser  of  the  leasehold  interest ;  that  \vishing  to  have  his  title  made 
secure,  Fludyer  filed  a  bill  (Fludyer  v.  Mmtague)  against  the  heir  of  the  original 
testator :  it  also  appears  that  there  was  some  question  whether  the  [838]  testator 
was  of  sound  mind,  that  witnesses  were  examined,  and  that  the  cause  came  on  for 
hearing  before  the  Master  of  the  Rolls,  who  dismissed  the  bill  but  without  prejudice 
to  perpetuating  the  testimony  ;  and  that  then  arose  the  question  in  the  cause  which 
is  reported,  namely,  who  was  to  bear  the  costs  of  the  bill  which  had  been  filed  by 
Fludyer.     On  what  had  been  done  by  the  Master  of  the  Rolls  Lord  Hardwicke 
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observed,  that  it  was  right  to  dismiss  the  bill  but  that  it  was  unnecessary  to  make 
the  reservation  as  to  perpetuating  the  testimony  for  the  evidence  would  not  have  been 
affected  by  the  dismissal  of  the  bill  generally  :  as  to  the  costs,  he  decided  that  they 
should  be  apportioned  on  the  principle  of  Berneij  v.  Eipx ;  the  purchaser  had  so  much 
of  the  costs  as  were  occasioned  by  proceedings  necessary  to  perfect  his  title,  but 
certain  other  of  the  costs  he  did  not  receive.  What  is  relied  upon  is  this,  that  the 
Master  of  the  Rolls  dismissed  the  bill  subject  to  a  restriction  which  Lord  Hardwicke 
said  was  not  necessary,  and  that  thus  the  l)ill  was  dismissed.  Except  however  that 
the  bill  was  dismissed  the  case  is  no  authority  at  all.  Unfortunately,  we  have  no 
report  of  the  argument,  so  that  we  do  not  know  on  what  ground  it  was  that  the  bill 
was  dismissed  :  if  it  was  because  there  were  no  trusts  in  the  original  will,  it  would 
undoubtedly  be  an  authority  coming  exactly  to  the  point  now  in  dispute,  but  that  is 
not  so  stated,  and  the  decision  may  have  proceeded  on  very  different  grounds  :  both 
the  Master  of  the  Rolls  and  Lord  Hardwicke  may  have  thought  that  a  party  who  had 
merely  entered  into  a  contract  to  purchase  a  leasehold  interest  that  was  derived 
under  a  will  under  which  parties  had  been  acting  for  a  great  number  of  years,  had 
not  such  an  interest  as  entitled  him  to  file  such  a  bill :  that  may  have  been  the  ground, 
but  I  cannot  come  to  any  satisfactory  conclusion  upon  it.  The  decision  can  however 
hardly  be  taken  as  one  of  Lord  Hardwicke  ;  he  merely  adopts  the  de-[839]-cision  of 
the  Master  of  the  Rolls  as  to  dismissing  the  bill,  with  the  observation  that  there  was 
no  necessity  to  make  a  reservation  as  to  the  evidence.  I  consider,  therefore,  that  it 
would  be  far  too  much  to  rely  on  the  very  loose  and  unsatisfactory  note  we  have  of 
this  case  as  establishing  a  proposition  so  important,  and  so  much,  as  it  appears  to  me, 
at  variance  with  the  other  authorities,  as  that  for  which  the  Defendants  contend. 
The  other  case  which  is  relied  upon  does  not,  I  think,  touch  the  present ;  I  mean  that 
of  Strickland  v.  StrirMand  (6  Beav.  77).  There,  a  mere  legal  devisee  out  of  possession 
filed  a  bill  against  the  heir  who  was  in  possession,  praying  certain  relief,  and  Lord 
Langdale  held  that,  as  there  was  no  impediment  to  prevent  the  trial  at  law,  his  course 
was  to  recover  possession  by  ejectment,  and  that  the  Court  had  no  jurisdiction. 

It  appears  to  me,  therefore,  that  the  decree  below  was  right,  and  right  on  these 
grounds,  namely,  that  bills  to  establish  wills  by  devisees  having  trusts  to  execute  are 
of  everyday  occurrence  ;  that  to  the  heir  at  law  it  is  of  no  importance  whatever 
whether  the  devisee  is  to  recover  for  his  own  use  or  for  the  benefit  of  others ;  that 
such  bills  therefore  hy  devisees  in  trust  are  conclusive  authorities  in  favour  of  the 
present  bill,  and  that,  even  if  there  were  no  authorities  directly  in  point,  yet  the 
language  of  Lord  King,  Lord  Hardwicke,  Lord  Eldon,  Lord  Cottenham,  and  Sir  J. 
Parker  seems  to  me  to  indicate  pretty  clearly  their  opinions  in  favour  of  such  a  bill. 
For  these  reasons,  I  think  that  the  judgment  of  the  Court  below  was  perfectly  right 
and  ought  to  be  affirmed. 

The  Lord  Ju.stice  Knight  Bruce.  Without  asserting  or  denying  that  the  bill 
in  this  case  ought  to  be  considered  as  in  the  nature  of  a  cross-bill,  [840]  or  that  the 
settlement  alleged  to  have  been  executed  by  the  Plaintift',  or  the  50th  section  or  any 
other  provision  of  the  statute  of  1852,  for  amending  our  practice  and  course  of  pro- 
ceeding here,  assists  the  Plaintiff,  I  assume  each  of  those  points  to  be  against  her.  I 
had  doubted  whether  it  was  not  arguable  that,  by  the  Irish  decree  stated  on  the 
record,  notwithstanding  the  appeal  to  the  House  of  Lords,  her  right  of  suing  in 
respect  even  of  English  land  as  a  devisee  of  the  alleged  testator  was  defeated  or 
suspended.  The  bill,  however,  seems  to  me  at  present  to  be  so  framed  as  to  exclude 
a  demurrer  on  the  ground  rei  judicatce,  or  of  the  pendency  of  another  suit;  but  I  wish 
to  be  understood  as  not  binding  myself  upon  the  question  of  the  materiality  or 
immateriality  of  the  Irish  proceedings  at  some  future  stage  of  this  cause,  that  is  to 
say,  as  not  intimating  any  opinion,  whether,  by  reason  of  them,  it  may  or  not  be 
right  hereafter  to  decide  it  against  the  Plaintiff. 

With  regard  to  the  allegations  respecting  the  heirship,  they  are  sufficient  against 
these  Defendants. 

There  remains  but  the  point  mainly,  if  not  solely,  argued  before  us — a  point  as  to 
■which  some  text  books  of  merit,  including  the  excellent  treatise  of  Lord  Redesdale, 
may  perhaps  be  thought  to  have  added  to  the  Defendants'  plausible  grounds  of  debate. 
The  proceeding  in  equity  to  establish  an  alleged  will  of  real  estate  against  an  heir  out 
of  possession  is  not  wholly,  if  it  is  in  any  sense  or  to  any  extent,  for  his  benefit.     His 
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consent  is  not  required,  nor  his  dissent  regarded.  It  is  in  vain  for  him,  with  vfh&t- 
soever  truth,  to  say  to  the  Court,  "  I  am  not,  and  the  Plaintiffs  or  those  in  the  same 
interest  with  them  and  adverse  altogether  to  me  are,  in  possession  of  what  is  claimed. 
I  have  not  disturbed  nor  am  I  disturbing  any  of  them.  Nineteen  years  or  more  have 
yet  to  elapse  [841]  during  which  I  may  be  quiescent  without  incurring  a  statutory 
bar.  I  may  or  may  not  sue  hereafter.  1  know  not  whether  I  shall.  I  know  not 
whether  the  alleged  will  is  good  or  bad.  I  shall  probably  some  years  hence  be  better 
able  to  support  the  expense  of  a  lawsuit  than  I  am  at  present.  When  I  shall  embark 
in  litigation,  if  at  all,  I  shall  prefer,  upon  a  question  purely  legal,  the  exclu.sive 
administration  of  justice  by  a  Court  of  law,  which,  in  the  event  of  my  failure  in  one 
action  of  ejectment,  though  on  the  merits,  will  certainly  allow  me  to  bring  one  or  two 
more  ;  whereas,  under  an  establishing  bill,  the  question  whether  there  shall  be  a 
second  trial  will  or  may  rest  exclusively  with  the  Court  of  Chancery,  which  may  bind 
the  right  by  one."  All  this  I  repeat  amounts  to  nothing.  Brought  hither,  he  must 
try  within  the  time  here  thought  reasonable,  or  be  for  ever  precluded,  and,  trying,  he 
may  possibly  be  conclusively  barred  by  the  result  of  one  trial ;  as  to  which  I  need 
not  refer  to  JFaters  v.  JFaters  (2  De  G.  &  Sm.  591),  decided  by  myself,  or  to  the 
authorities  that  preceded  it. 

Now  this  course,  this  manner  of  proceeding  against  an  heir,  may  seem  to  some 
persons  harsh  practically  and  not  upon  principles  of  legal  science  justifiable.  But 
others  may  think,  and  probably  without  error,  differently,  may  consider,  and  probably 
with  correctness,  that  so  to  proceed  is  convenient,  is  in  accordance  with  sound 
maxims  of  jurisprudence,  is  consistent  with  the  enlightened  administration  of 
justice,  and  not  without  support  analogically  from  things  habitually  and  familiarly 
done  in  more  than  one  branch  of  English  judicature.  These  observations  I  make 
if  not  with  more,  certainly  not  with  less,  confidence  by  reason  of  the  recent  Act 
of  Parliament  that  has  just  been  mentioned.  It  is  clearly  proved  by  a  [842]  long 
course  of  usage  and  practice  that  the  jurisdiction  to  which  I  have  been  alluding,  a 
jurisdiction,  namely,  to  establish  wills  of  real  estate  against  heirs  at  law  out  of 
possession,  a  jurisdiction  exceeding  materially  the  mere  perpetuation  of  testimony, 
exists  in  the  Court  of  Chancery,  nor  has  this  proposition  been  denied.  The  argument 
based  to  a  certain  extent  on  the  language  of  a  highly  esteemed  text  book  to  which  I 
have  before  referred  has  been  that  it  is  a  jurisdiction  exercisable  only  in  certain  cases, 
exercisable  in  those  instances  where  the  will,  if  valid,  creates  a  trust  of  real  estate — 
within  the  province  of  the  Court,  as  a  Court  for  administering  trusts,  to  carry  into 
execution — but  not  exercisable  in  the  case  of  a  will  of  the  simple  description  of  that 
attributed  to  the  alleged  testator  in  the  present  cause,  creating  neither  charge  nor 
trust.  Upon  what  principle  or  reason,  however,  not  applicable  to  each  case,  the 
jurisdiction  can  have  been  exercised  in  either,  I  have  been  and  I  remain  unable  to 
discover. 

Where  an  instrument  alleged  to  be  an  effectual  will  of  freehold  estate  does,  if 
valid,  disinherit  the  heir  altogether,  not  merely  as  to  all  legal  but  also  as  to  all  bene- 
ficial interest,  and  the  heir  says  that  the  will  is  a  forgery  or  void  against  him  on  the 
ground  of  fraud,  or  insanity,  or  insufficient  attestation,  or  the  want  of  signature,  and 
there  is  no  other  question  with  him,  how  can  he  be  rationally,  at  least  how  can  he  be 
consistently  with  principle  or  analogy,  held  liable  or  not  liable  to  a  particular  juris- 
diction as  the  contents  of  the  alleged  will  may  be  of  one  kind  or  another,  may  purport 
to  create  or  not  to  create  a  charge  or  a  trust?  Let  me  state  a  case:  A.,  out  of 
possession,  claims  to  be  of  right  immediately  entitled  legally  and  beneficially  in  fee- 
simple  to  Blackacre  and  Whiteacre,  and  alleges  an  intention  at  some  future  time  to 
sue  for  recovering  each.  This  claim  is  adverse  to  all  [843]  other  persons  whomsoever. 
Blackacre  is  in  the  possession  of  B.,  who  professes  to  be  and — if  A.  has  not  the  title 
alleged  by  him — is  rightfully  seised  in  fee  of  it,  in  trust  to  pay  the  debts  of  C.  and 
subject  to  that,  in  trust  for  C.  and  D.,  an  assertion  in  which  C.  and  his  creditors  and 
D.  concur.  Whiteacre  is  in  the  possession  of  E.  who  professes  to  be  and — if  A.  has 
not  the  title  alleged  by  him — is  rightfully  seised  in  fee  of  it  for  E.'s  own  benefit 
absolutely.  The  case  as  to  one  property  is  not  otherwise  different  from  the  case  as 
to  the  other,  and  there  is  not  one  material  fact  besides.  Under  such  circumstances, 
to  suggest  that  for  the  purpose  of  obtaining  a  judicial  decision  against  the  validity 
of  A.'s  alleged  title  he  is  liable  to  be  sued  by  B.,  by  C.  or  his  creditors,  or  by  D.  as  to 
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Blackacre,  but  is  not  liable  to  be  sued  by  E.  as  to  Whiteacre,  is  I  apprehend  to 
suggest  something  so  near  an  absurdity  as  not  to  be  distinguisha1)le  from  it ;  and  this 
upon  grounds  not  less  of  English  law  than  of  general  jurisprudence. 

In  suits  for  carrying  into  effect  trusts  created,  or  purporting  to  be  created,  by  a 
will  of  real  estate  wholly  and  in  every  sense  disinheriting  the  heir,  there  .seem  to  have 
been  several  reasons  more  or  less  sound  for  making  the  heir,  or  requiring  him  to  be 
made,  a  party,  when  within  the  jurisdiction,  even  though  the  testator  had  died 
legally  as  well  as  beneficially  seised.  One,  that  property,  which  might  prove  to  be 
the  heir's,  might  not  (to  the  po.ssible  embarrassment  of  his  rights)  be,  without  hearing 
him,  dealt  with  as  not  belonging  to  him ;  another,  that  there  might  be  a  complete 
determination  ;  and  a  third,  if  not  included  in  the  second,  that  the  purchasers  (though 
the  Court  does  not  and  did  not  warrant  the  title  of  lands  which  it  orders  to  be  sold) 
and  others,  affected  by  the  proceedings,  might  if  possible  be  protected  from  any 
claim  of  the  heir  at  a  subsequent  time.  But  the  Court,  [844]  I  repeat,  could  not,  as 
it  seems  to  me,  have  justly  or  reasonably  prescribed  or  allowed  such  a  course  without 
the  heir's  consent,  unless  upon  the  notion  of  a  jurisdiction  to  bring  him  before  the 
Court  for  the  purpose  of  proving  and  then  establishing  the  will  against  him,  arising 
upon  the  mere  fact  of  any  devise,  or  alleged  and  apparent  devise,  adverse  to  the  right 
■of  the  heir  in  that  character. 

It  has  been  argued,  perhaps,  plausibly,  but  not  so  as  to  convince  my  mind,  that  if 
the  bill  before  us  is  right  on  the  point  now  under  consideration,  there  could  not  or 
would  not  have  been  bills  to  perpetuate  testimony  to  wills  of  real  estate  by  devisees 
in  possession  ;  of  which  I  have  seen  the  record  of  one  signed  by  a  counsel  of  the 
sagacity  and  learning  of  the  late  Mr.  Bell.  I  can,  however,  conceive  various  states  of 
circumstances  in  which  a  devisee  in  possession  might  well  be  advised  even  by  a 
lawyer,  believing  that  he  might  take  either  course,  to  take  that  of  perpetuating 
testimony  merely  ;  and  with  respect  to  the  rule  of  the  Court,  I  apprehend  that  where 
a  man  is  entitled  to  proceed  in  equity,  and  only  in  equity,  for  the  purpose  of 
■obtaining  as  a  Plaintiff"  an  adjudication  upon  a  question  of  fact  in  which  he  is 
interested,  it  is  competent  to  him  to  file  a  bill  for  the  purpose  merely  of  perpetuating 
testimony  upon  that  question — at  least  if  his  adversary  would,  whether  Plaintiff-at- 
law  or  Defendant-at-law,  have  a  good  case  in  a  Court  of  law,  either  in  any  event,  or 
iipon  the  supposition  of  a  material  fact,  alleged  by  the  Plaintiff"  in  the  bill  for 
perpetuating  testimony,  being  untrue.  It  may  be  argued,  that  in  the  instances  in 
which  the  Defendant's  learned  counsel  properly  admit  the  existence  and  long 
■exercise  of  the  jurisdiction  in  question,  it  contravenes  the  maxim,  "  Non  debit  actori 
licere  quod  reo  non  permittitur  " — is  anomalous — and  is  one  rather  to  be  restricted 
than  extended.  [845]  But  may  we  not  respectfully  ask,  whether  it  is  clear  that  the 
anomaly  is  not  the  other  way,  whether  the  Court  in  testamentary  cases  might  not 
for  the  heir,  and  might  not  in  cases  not  testamentary,  have  well  taken  the  course 
which  it  has  taken  in  tho.se  instances  of  "  establishment "  that  are  without  dispute 
acknowledged  ?  If  I  must  either  attribute  to  some  Judges  a  reverence  more  for 
the  letter  than  the  spirit,  caution  carried  too  far,  and  over-anxiousness  to  keep 
themselves  within  the  most  clearly  defined  limits  of  their  authority,  or  ascribe  to 
others  an  arbitrary  and  unwarrantable  assumption  of  legislative  power,  I  elect  the 
former. 

Had  I  found  a  decision  based  certainly  on  the  opinion  that  though  a  will  could  be 
established  here  in  the  instances  that  are  acknowledged,  it  could  not  be  in  such  a 
•case  as  the  present,  or  in  a  case  not  substantially  in  this  respect  dissimilar,  I  might 
have  deemed  myself  bound  not  to  act  according  to  my  individual  judgment.  But  I 
am  not  aware  of  any  such  decision,  disbelieving  as  I  do  that  in  Madcrell  v.  Hunt  (2 
Madd.  34,  n.),  in  Fludycr  v.  Montagu  {It).),  or  in  Strickland  v.  Strickland  (6  Bea.  77), 
the  Court  meant  to  determine  any  such  point.  Let  it  be  assumed,  though  I  do  not 
assert,  that  the  causes  of  Grove  v.  Bastard  (2  Phill.  619),  and  Grove  v.  Young  (5  De 
G.  &  Sm.  38),  (in  one  of  which  it  seems  to  have  been  adjudicated  between  a  vendor 
and  a  purchaser,  that  the  former  could  sustain  his  contract  only  on  the  condition 
of  obtaining  the  establishment  against  an  heir  of  a  will,  which  the  heir  had  failed  at 
law  on  the  merits  in  attempting  to  subvert),  are  of  no  weight  or  account  against  the 
present  Defendants.  Let  it  be  assumed,  though  I  do  not  represent  myself  as 
persuaded,  that  no  instance  of  the  exercise  of  the  juri.sdiction  in  question  upon  a 
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simple  devise  in  fee  of  a  freehold  estate,  without  charge  [846]  or  trust  of  any  kind, 
can  be  found.  Still,  1  say,  borrowing  from  Lord  Eldon's  judgment  in  iSax  v.  Jriiit- 
bread  (10  Yes.  31),  that  I  will  not  conhne  myself  to  the  inquiry,  whether  a  case 
precisely  the  same  has  ever  occurred,  or  take  "  as  my  rule  of  acting,  that  circumstance 
instead  of  the  principle  decided  by  former  cases."  Why  am  I,  without  necessity  and 
without  reason,  to  treat  the  example  as  limiting  the  rule?  It  has  been  properly 
conceded  that  the  series  of  direct  decisions  establishing  wills  in  this  Court,  at  least 
those  previous  to  1841,  cannot  be  set  at  nought,  but  bind  as  far  as  they  extend.  If 
so,  they  must  be  considered  not  as  having  created  (which  they  could  not),  but  as 
having  obeyed  law,  that  is  to  say  unwritten  law.  Upon  que.stions,  however,  of 
unwritten  law,  the  force  of  authorities  and  precedents  is  not  confined  to  cases  of 
which  all  the  circumstances  however  accidental  agree  with  theirs,  to  instances  as  like 
as  Apis  Api,  but,  where  a  positive  law  forbidding  the  extension  is  not  shewn,  extends- 
to  those  which,  differing  in  some  particulars,  differ  in  no  essential  circum.stance,  or 
cannot  in  legal  reason  or  legal  principle  be  substantially  distinguished.  We  should 
otherwise  indeed  be  in  a  dark  and  strange  state. 

Lord  Coke  and  a  celeljrated  Frenchman  of  the  same  age  say — one  "Nullum  simile 
quatuor  pedilnis  currit ;  "  the  other,  "  Tout  exemple  cloche  ;  "  and  cases  are  continually 
governed  in  our  Courts  by  authorities  not,  according  to  our  vernacular  phrase,  upon 
all-fours  with  them.  In  the  language  of  a  distinguished  jurist,  "  Quid  enim  notius  et 
certius  quam  exempla  non  restringere  regulam  "  (Donellus  de  Jure  Civili,  Lib.  7,  c. 
13);  and  again,  "Exempla  non  restringunt  regulam  sed  loquuntur  de  casibus- 
crebrioribus "  (//'.  L.  9,  c.  2,  n.).  It  [847]  seems  to  me  that  to  accede  to  the 
Defendant's  view  of  the  precedents  would  be  unnecessarily  to  cripple  the  power  of 
usefully  administering  justice  ;  would  be  practically  inconvenient  and  theoretically 
wrono- ;  would  be  to  confound  essentials  and  accidentals  ;  would  in  effect  be  doing 
what  Lord  Eldon  in  Bar  v.  Uliifhrcad  (10  Ves.  31),  so  manifestly  disapproves  when 
he  savs,  "  I  think  it  better  to  declare  that  the  Court  will  not  abide  by  these  decisions 
than  "to  overrule  them  in  efl'ect,  professing  to  abide  by  them."  So  I  venture  to  say 
here  with  respect  to  those  almost  innumerable  cases  upon  the  establishment  of  wills, 
abounding  in  our  records,  of  which  no  man  disputes  the  soundness. 

This  demurrer  cannot  stand. 

The  Lord  Justice  Turner.  The  principal  question  in  this  case  is,  whether  it  is- 
competent  to  a  mere  legal  devisee  charged  with  no  trust  or  duty  to  file  a  bill  in  this 
Court  against  the  heir  at  law  for  the  purpose  of  establishing  the  will  against  him. 
This  question  has  been  so  thoroughlj'  examined  by  the  Vice-Chancellor  that  it  is 
difficult  to  add  anything  to  his  judgment  upon  it,  and  the  observations  which  I  .shall 
make  upon  the  case  will  therefore  be  confined  for  the  most  part  to  the  arguments  by 
which  the  judgment  has  been  attempted  to  be  impeached. 

It  was  insisted  in  the  first  place,  on  the  part  of  the  Appellant,  that  as  between  a 
mere  legal  devisee  and  an  heir  at  law,  the  question  of  the  validity  of  a  will  is  purely 
a  legal  question,  and  one  therefore  with  which  this  Court  has  no  concern,  but  although 
the  question  is  undoubtedly  legal,  it  does  not  therefore  follow  that  this  Court  has  no 
juri-sdiction  over  it.  The  jurisdiction  of  this  Court  ex-[848]-tends  to  cases  of  dower 
and  partition,  where  the  estates  to  be  dealt  with  are  legal,  and  it  is  duly  exercised  in 
many  matters  as  to  which  it  would  be  difficult,  if  not  impossible,  now  to  trace  the 
mode  in  which  it  originated.  It  cannot,  therefore,  as  I  think,  be  said  that  there  is 
no  juri.sdiction  in  this  Court  upon  such  a  case  as  the  present,  merely  because  the 
question  to  be  dealt  with  is  a  legal  question. 

It  was  then,  however,  .said  on  the  part  of  the  Appellant,  and  the  great  weight  of 
the  Appellant's  argument  rested  upon  this  point,  that  there  is  no  precedent  for  the 
interference  of  this  Court  in  such  cases — that  the  Court  has  never  interfered  to 
establish  a  will  against  the  heir  at  law,  except  where  there  are  trusts  to  be  executed 
under  the  will — that  the  jurisdiction  to  establish  the  will  is  no  more  than  an  incident 
to  the  execution  of  the  trusts,  and  some  authorities  were  cited  on  this  part  of  the 
case  to  which  I  shall  presently  refer  ;  but  looking  at  the  case  without  reference  to 
authorities,  this  question  arises — Does  the  fact  of  the  jurisdiction  being  exercised 
where  there  are  trusts  to  be  executed  under  the  will  negative  the  existence  of  the 
jurisdiction  where  there  are  no  such  trusts?  Is  the  jurisdiction  confined  to  cases  in 
which  there  are  trusts  to  be  executed,  or  are  those  cases  instances  only  of  the  exercise 


3  DE  G.  M.  &  G.  849.  BOYSE   t\    ROSSBOROUGH  333 

of  a  more  extended  jurisdiction  'i     There  are  several  points  of  view  in  which  this 
<luestion  must  be  looked  at. 

In  the  first  place,  is  it  the  law  of  this  Court  that  trusts  created  by  a  will  cannot  be 
<ixecuted  without  the  will  being  established  against  the  heir  at  law  ?  I  do  not  take 
it  to  be  so.  If  the  trustee  admits  the  will,  and  does  not  requiie  that  the  heir  should 
be  brought  before  the  Court,  there  must  necessarily,  as  I  apprehend,  [849]  be  a 
<lecree  to  execute  the  trusts.  The  establishment  of  the  will,  therefore,  is  not  a 
necessary  incident  to  the  execution  of  the  trusts. 

In  the  second  place,  what  is  the  position  of  the  heir!  He  has  an  apparent  legal 
right ;  his  right  if  it  prevails  is  paramount  to  the  will.  He  has  not  and  never  can 
have  any  concern  with  the  trusts  created  by  it.  How  then  can  the  execution  of 
those  trusts  be  the  foundation  of  the  right  to  establish  the  will  against  him  1 

In  the  third  place,  if  the  right  to  establish  the  will  against  the  heir  depends  upon 
the  existence  of  trusts,  to  be  executed  under  the  will,  why  is  it  that  the  right  is  not 
measured  by  the  trusts  which  is  to  be  executed  ?  But  this  is  not  the  case.  If  one 
only  of  several  devised  estates  be  made  subject  to  a  trust  the  issue  directed  is  not 
whether  the  particular  estate  is  well  devised  by  the  will  but  a  general  issue 
"  (leiisani  vel  nan,"  and  the  decree  which  follows  upon  the  issue,  if  found  in  the 
affirmative,  is  not  a  decree  to  establish  the  will  as  to  the  estate  made  subject  to  the 
trust,  but  a  general  decree  to  establish  the  will.  It  may  be  said  that  such  a  decree 
would  operate  only  between  the  parties  to  the  suit,  but  suppose  the  bill  to  be  filed  by 
the  cestuis  que  tntstcnt  of  the  estate  devised  in  trust,  whose  right  to  file  it  cannot  be 
<lenied,  and  the  devisees  of  the  other  estates  made  Defendants  to  the  bill,  could  the 
heir  be  permitted  afterwards  to  bring  ejectment  against  those  other  devisees  1  I 
take  it  to  be  clear  that  he  could  not.  Again,  how  does  the  case  stand  with  reference 
to  a  limited  trust  or  duty,  the  case  for  instance  of  a  charge  on  real  estate  for  the 
payment  of  debts?  Does  the  Court  suspend  its  decree  for  the  establishment  of  the 
will  against  the  heir  until  it  is  ascertained  whether  the  primary  fund,  the  personal 
estate,  is  sufficient?     I  have  met  with  no  such  case. 

[850]  In  the  fourth  place,  it  is  difficult  to  see  how  the  execution  of  the  trusts  can 
in  any  case  render  it  necessary  that  the  will  should  be  established  against  the  heir. 
Surely  the  mere  fact  of  the  heir  being  party  to  a  suit  in  which  the  decree  is  made  for 
executing  the  trust  must  of  itself  be  sufficient  to  prevent  him  from  disputing  any- 
thing which  is  done  under  that  decree.  These  considerations  appear  to  me  to  be 
irreconcilable  with  the  notion  that  this  jurisdiction  is  confined  to  cases  in  which  there 
are  trusts  to  be  executed  under  the  will. 

Another  argument  which  was  much  relied  on  upon  the  part  of  the  Appellant  was, 
that  in  the  usual  course  of  the  Court,  bills  are  filed  by  devisees  to  perpetuate  the 
testimony  of  witnesses  to  wills,  and  this  argument  was  or  might  have  been  pushed  to 
this  extent,  that  bills  to  perpetuate  can  only  be  filed  where  the  matter  in  question 
cannot  be  brought  to  immediate  trial,  and  that  the  practice  of  filing  such  bills  there- 
fore negatives  the  right  to  bring  the  validity  of  the  will  to  an  immediate  issue  by 
filing  a  bill  to  establish  it.  But  this  argument  proves  too  much,  for  it  is  not  disputed 
that  a  cedui  que  trust  or  a  devisee  in  trust  can  file  a  bill  to  establish  a  will,  and  yet  it 
caiuiot  be  doubted  that  either  of  these  parties  might  file  a  bill  to  perpetuate  the 
testimony  of  the  witnesses  to  the  will.  The  existence  of  this  right  to  perpetuate 
testimony  goes  far  to  account  for  the  scarcity  of  precedents  of  bills  to  establish  wills, 
which  was  also  relied  on  by  the  Appellant.  A  devisee,  if  in  possession,  is  not  likely 
to  invite  litigation  by  filing  such  a  bill  when  he  has  the  means  of  securing  his 
evidence  in  the  event  of  future  litigation,  and  if  out  of  possession  he  has  a  more  easy 
remedy  by  ejectment. 

Another  argument  adduced  on  the  part  of  the  Appellant  was  that  if  the  devisee 
was  entitled  to  sue  the  heir  [851]  for  the  purpose  of  establishing  the  will  against  him, 
there  ought  to  be  a  reciprocal  right  on  the  part  of  the  heir,  but  that  no  such  right 
exists.  The  position  of  the  heir,  however,  is  wholly  different  from  that  of  the  devisee. 
The  heir  derives  his  title  from  the  law.  He  wants  no  declaration  of  this  Court  to 
give  effect  to  his  title,  but  the  title  of  the  devisee  depends  upon  the  act  of  the 
testator,  and  the  declaration  of  this  Court  affirms  the  validity  of  that  act. 

These  were  the  main  arguments  on  which  the  Appellant's  case  was  rested.  For 
the  reasons  which  I  have  given  they  have  failed  to  satisfy  my  mind  that  this  Court 
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has  not  the  jurisdiction  for  which  the  Respondent  has  contended.  Some  authorities, 
however,  were  referred  to  on  the  part  of  the  Appellant,  and  it  will  be  right  to 
examine  them.  The  most  material  of  them  were  Nadrell  v.  Hunt  (2  Madd.  34,  n.), 
Devonsher  v.  Newenhuw  (2  Sch.  it  Lef.  199),  Lord  Fintjal  v.  Blake  (1  Moll.  113),  and 
Strickland  v.  S/ricklarul  ((J  Beav.  77). 

In  Mackrell  v.  Hiinf  the  case  was  this  : — Noah  Bertin  devised  freeholds  to  his  wife 
in  fee  and  died.  The  wife  married  again  ;  she  and  her  second  husband  levied  a  fine 
to  the  use  of  the  second  husband  in  fee.  The  second  husband  mortgaged  for  a  tei'm 
of  five  hundred  years.  The  mortgagee  foreclosed  and  afterwards  died.  Under  her 
will  the  term  became  vested  in  her  executors,  and  the  suit,  being  instituted  for  the 
administration  of  her  estate,  the  term  was  sold  under  the  decree.  The  purchaser  of 
the  term  under  the  decree  then  filed  a  bill  against  the  heirs  of  Noah  Bertin,  and 
against  the  parties  claiming  under  the  will  of  the  mortgagee,  praying  that  he  might 
prove  Noah  Bertin's  will,  so  that  the  testimony  [852]  of  his  witnesses  might  be 
recorded  and  preserved  in  p^rpelHam  rei  memonain,  and  that  the  heirs  might  shew 
cause  why  the  will  should  not  be  established,  and  that  he  the  purchaser  might  hold 
the  property  and  receive  the  rents,  and  that  the  five  hundred  years'  term  might  be 
assigned  to  him.  The  heirs  of  Noah  Bertin,  by  their  answer,  disputed  the  will. 
Issue  was  joined.  Witnesses  were  e.xamined,  and  the  cause  set  down,  and  upon  the 
hearing  the  Master  of  the  Rolls  dismissed  the  bill  with  costs  against  the  heirs,  but 
without  prejudice  to  the  perpetuating  the  testimony  of  the  witnesses,  and  as  to  the 
other  parties  ordered  that  on  payment  of  the  purchase-money  they  should  assign  to 
the  purchaser.  The  purchaser  afterwards  applied  by  petition  in  the  original  cause 
for  the  costs  which  he  had  incurred,  and  Lord  Hardwicke  gave  him  the  costs  which 
he  had  incurred  in  proving  the  will,  and  also  the  costs  which  he  had  paid  to  the  heirs 
who  had  examined  no  witnesses.  This  case  was  very  much  relied  on  upon  the  part 
of  the  Appellant,  because  the  bill  which  sought  to  establish  the  will  was  dismissed 
against  the  heir,  but  it  is  to  be  observed  that  the  bill  was  filed  by  a  purchaser,  and, 
according  to  the  old  rules  of  this  Court,  a  purchaser  was  entitled  to  require  the  will 
to  be  proved  against  the  heir ;  but  he  never  had,  so  far  as  I  am  aware,  any  right  to 
have  the  will  established,  and  it  is  evident  that  the  decision  proceeded  upon  this 
ground,  for  the  Master  of  the  Rolls  dismissed  the  bill  without  prejudice  to  the  per- 
petuating the  testimony,  and  Lord  Hardwicke  gave  the  purchaser  the  costs  of 
perpetuating  it. 

The  next  case  was  Devonsher  v.  Neiuenham  (2  Sch.  &  Lef.  199).  There  the  bill 
was  filed  by  parties  claiming  to  be  beneficially  entitled  under  the  will  of  a  testator 
who  had  been  tenant  [853]  in  tail,  and  had  suffered  a  recovery,  to  have  the  rights  of 
the  parties  declared  and  the  trusts  of  the  will  carried  into  execution,  and  a  tenant  in 
tail  in  remainder,  who  would  have  been  entitled  if  the  recovery  was  bad,  was  made  a 
Defendant  to  the  bill.  The  Court  held  that  the  bill  could  not  be  maintained  against 
him,  his  title  being  paramount ;  but  it  is  remarkable  that  Lord  Redesdale  dis- 
tinguishes the  case  from  that  of  the  heir  at  law,  against  whom,  however,  the  bill 
would  in  any  event  have  been  maintainable  in  that  case  as  there  were  trusts  to  be 
executed. 

Lmd  Finr/al  v.  Blake  (1  Moll.  113),  the  next  case  on  which  the  Appellant  relied,  is 
more  in  point  and  is  entitled  to  considerable  weight  as  indicating  the  opinion  of  a 
Judge  who,  from  his  long  experience,  was  intimately  acquainted  with  the  practice  of 
the  Court.  Sir  Anthony  Hart,  in  that  case,  said  that,  where  there  was  a  trust  to  be 
executed,  an  issue  was  to  be  directed  ;  but  that,  where  there  was  no  trust,  the  Court 
had  no  ground  to  interfere  in  directing  the  mode  of  trial,  but  had  only  to  take  care 
that  a  fair  trial  should  be  had  by  putting  outstanding  terms  aside  ;  from  which  it  would 
seem  to  follow  that,  if  there  were  no  outstanding  terms,  no  relief  could  be  given  by 
the  Court.  But  much  of  the  weight  which  is  justly  due  to  this  authority  is  removed 
by  the  circumstance  that,  in  the  case  in  which  this  opinion  was  pronounced  there  was 
in  fact  a  trust,  and  the  opinion  therefore  was  extra-judicial.  It  does  not  appear 
indeed  that  the  point  was  at  all  argued,  and  the  opinion  pronounced  upon  it  does  not 
seem  to  me  to  be  reconcilable  with  what  was  done  by  Lord  Hardwicke  in  Berney  v. 
Eyre  (3  Atk.  387).  No  great  reliance,  therefore,  can  I  think  be  placed  upon  the 
dictum  in  Lwd  Finc/al  v.  Blake  (1  Moll.  113),  and  as  to  the  re-[854]-maining  case  of 
Strickland  v.  Strickland  (6  Beav.  77),  I  think  that  still  less  weight  can  be  attached  to 
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it,  for  I  do  not  perceive  by  the  report  that  Sir  George  Strickland  in  that  case  claimed 
in  the  character  of  heir,  and  if  he  did  I  am  confident  that  the  point  insisted  upon  by 
the  Appellant  in  this  case  was  not  then  brought  under  the  attention  of  the  Court. 

The  only  other  authority  relied  on  by  the  Appellant  which  I  think  it  material  to 
notice  was  a  passage  cited  from  Lord  Eedesdale's  Treatise  on  Pleading  (3(1  edit.  139), 
in  which  he  says  that  to  a  bill  to  carry  into  execution  the  trusts  of  a  will  disposing 
of  real  estate  by  sale  or  charge  of  the  estate,  the  heir  at  law  of  the  testator  is  deemed 
a  necessary  party,  that  the  title  may  be  quieted  against  his  demand,  for  which 
purpose  the  bill  usually  prays  that  the  will  may  be  established  against  him  by  the 
decree  of  the  Court.  But  this  passage,  as  I  understand  it,  is  rather  against,  than  in 
favour  of  the  Appellant's  argument,  for  Lord  Kedesdale  does  not  say  that  the  juris- 
diction over  the  heir  is  founded  on  the  right  to  have  the  title  quieted  against  his 
demand,  which  would  indeed  be  in  opposition  to  his  decision  in  Dercmsher  v. 
Newenhara  (2  Sch.  &  Lef.  199),  but  he  assumes  the  existence  of  the  jurisdiction,  and 
says  that  where  the  disposition  is  for  sale  or  charge — confining  his  observation  to 
those  cases — the  Court  requires  it  to  be  exercised. 

The  authorities  cited  on  the  part  of  the  Appellant  do  not,  therefore,  appear  to 
me  to  bear  out  the  position  for  which  he  has  contended,  that  it  is  only  in  cases  where 
there  are  trusts  to  be  executed  that  this  Court  exercises  (the  jurisdiction  of  establish- 
ing the  will  against  the  heir.  [855]  On  the  other  hand,  there  are  the  cases  referred 
to  in  the  Vice-Chancellor's  judgment,  which  shew  that  the  jurisdiction  has  been  more 
extensively  exercised,  and  that  Judges  of  the  highest  authority  have  spoken  of  it  in 
terms  importing  that  it  is  of  general  application.  It  would  be  an  idle  waste  of  time 
again  to  go  through  the  authorities  cited  by  the  Vice-Chancellor.  It  is  .sufficient  to 
say  that  as  I  read  them  they  embrace  decisions  of  Lord  Hardwicke  and  Lord 
Manners,  dicta  of  Lord  Eldon,  and  decisions  of  my  learned  brother,  and  of  the  late 
Sir  James  Parker,  independently  of  the  case  before  Lord  Cottenham,  on  which, 
perhaps,  it  would  not  be  safe  to  rely,  as  his  observations  may  possibly  have  had 
reference  to  the  trust  which  existed  in  that  case.  These  decisions  and  dicta,  as  it 
seems  to  me,  far  outweigh  the  authorities  cited  on  the  part  of  the  Appellant. 

Much  has  been  said  in  the  progress  of  this  case  upon  the  origin  of  this  jurisdic- 
tion, but  it  is  of  little  importance  how  the  jurisdiction  originated,  if  it  be  foiuid  to 
exist.  In  this  respect,  I  entirely  agree  in  the  opinion  expressed  by  Mr.  Fonblanque 
in  the  Treatise  of  Equity.  He  there  says,  "  To  establish  the  origin  of  any  branch  of 
legal  or  equitable  jurisdiction  is  always  difficult  and  seldom  necessary,  provided  the 
exercise  of  such  jurisdiction  be  conducive  to  the  ends  of  substantial  justice."  And 
that  the  exercise  by  this  Court  of  jurisdiction  in  such  a  case  as  the  present  is  con- 
ducive to  the  ends  of  justice  I  feel  no  doubt  whatever.  The  Vice-Chancellor  has 
probably  traced  the  jurisdiction  to  its  true  source  ;  but  other  sources  are  not  wanting 
from  which  also  it  may  have  originated.  It  has  been  the  constant  course  of  the 
ecclesiastical  Courts  of  this  country  to  entertain  suits  for  the  probate  of  wills  in 
solemn  form,  and  the  sentences  in  such  suits  are  conclusive,  and  in  effect  establish  the 
wills  against  the  next  of  kin  as  to  the  personal  estate.  [856]  It  is  not  I  think 
improbable  that  the  ecclesiastics,  who,  in  early  times,  held  the  office  of  Chancellor, 
may  have  introduced  their  practice  into  this  Court,  and  applied  it  to  real  estate. 
Again,  in  early  times  when  the  custom  of  devising  prevailed  in  cities  and  boroughs, 
it  seems  to  have  been  the  usual  course,  where  the  title  of  a  devisee  was  disputed,  to 
issue  the  ^vrit,  ex  graii  quereld,  commanding  the  officers  of  the  city  or  borough  to 
admit  the  will  to  proof,  and  to  do  right  to  the  devisee.  There  are  several  instances 
of  such  writs  in  Fitzherbert,  and  it  is  I  think  by  no  means  improbable  that  when  the 
power  of  devising  became  general,  this  Court  assumed  the  jurisdiction  which  had 
before  been  locally  exercised.  I  am  also  very  much  disposed  to  think  that  this  Court 
formerly  interfered  in  cases  of  apprehended  future  claims  to  a  much  greater  extent 
than  it  has  done  in  modern  times.  The  case  of  Baker  v.  Shdbury  (1  Cases  in  Chancery, 
70)  is  an  instance  of  its  having  done  so.  The  origin  of  the  jurisdiction,  however,  is 
more  a  question  of  curious  research  than  of  importance  to  the  decision  of  the  present 
case. 

Upon  the  whole  the  conclusion  at  which  I  have  arrived  is  that  this  Court  has 
jurisdiction  to  establish  a  will  against  an  heir  at  law  at  the  suit  of  a  legal  devisee, 
although  there  may  be  no  trusts  to  be  executed  under  the  will.     The  other  part  of 
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the  case  as  to  the  effect  of  the  proceedings  in  Ireland  was  but  faintly  argued  on  the 
part  of  the  Appellant,  and  I  do  not  think  it  necessary  to  say  more  upon  it  than  that 
in  my  opinion  the  bill  is  not  open  to  objection  upon  that  ground. 
I  think  therefore  this  appeal  must  be  dismissed. 

[857]  TiDD  r.  Llstek.  Bassill  v.  Lister.  Before  the  Lord  Chancellor  Lord 
Cranworth.  Jpril  27,  30,  May  4,  Dec.  19,  1853;  Jan.  11,  16,  March  11,  April 
29,  1854. 

[S.  C.  10  Hare,  140;    23  L.  J.  Ch.  249;    18  Jur.  543.     See  In  re  Carr's  Trust,  1871, 
L.  R.  12  Eq.  613 ;  Taunton  v.  Morris,  1878-79,  8  Ch.  D.  456 ;  11  Ch.  D.  780.] 

Although  the  purchaser  for  value  from  the  husband  of  his  wife's  chose  in  action,  to 
the  corpus  of  which  she  is  entitled,  is  in  no  better  position  than  the  husband  him- 
self, yet  the  husband's  assignment  for  value  of  his  wife's  equitable  life  interest  will 
prevail  against  her  if  he  afterwards  deserts  her  and  leaves  her  destitute  ;  if  he 
deserts  his  wife,  a  Court  of  Equity  will  not  help  him  to  get  at  the  fund  without 
securing  to  the  wife  a  portion  of  the  income,  but  this  consideration  is  inapplicable 
to  the  assignee  of  the  husband. 

The  income  of  a  married  woman's  life-estate  had  been  ordered  to  be  received  and 
applied  by  a  receiver  in  a  suit,  in  payment  of  her  husband's  incumbrances.  Held, 
that  arrears  of  income  in  the  receiver's  hands  which  had  not  been  paid  as  directed 
were,  nevertheless,  by  the  effect  of  the  order,  reduced  into  possession  so  as  to 
disentitle  the  wife  surviving  to  such  arrears. 

Husband  and  wife  joined  in  creating  two  mortgages  on  the  life  interest  of  the  wife  in 
freehold  and  copyhold  estates,  the  first  mortgagee  having  a  charge  on  both  free- 
holds and  copyholds,  and  the  second  on  the  freeholds  only.  Held,  that  as  against 
the  wife  surviving,  the  second  mortgagee  was  entitled  to  require  that  the  first 
mortgagee  should  be  satisfied  out  of  the  copyholds  so  far  as  they  would  extend. 

Testator  lieing  possessed  of  real  and  personal  estate  directed  the  latter  to  be  invested 
in  Government  securities,  the  interest  whereof,  with  all  the  rents  and  profits  from 
freehold,  copyhold,  or  leasehold  property,  after  payment  of  all  his  debts,  &c.,  he 
gave  and  devised  upon  certain  trusts.  Held,  that  this  did  not  evidence  a  sufficient 
intention  to  create  a  mixed  fund,  so  as  to  exempt  the  application  of  the  personal 
estate  in  the  first  instance  from  the  discharge  of  his  debts. 

The  facts  of  this  case  are  so  fully  set  forth  in  the  10th  Volume  of  Mr.  Hare's 
Reports,  page  140,  and  recapitulated  in  the  judgment  of  the  Lord  Chancellor,  that  it 
will  be  sufficient  here  to  state  that  the  appeal  was  by  the  Plaintiff  Elizabeth  Tidd 
from  the  decision  of  the  Vice-Chancellor  Turner,  who  determined  the  four  following 
points  against  the  Plaintiff:  first,  that  though  deserted  by  her  husband  she  was  not 
entitled  as  against  his  particular  assignee  to  maintenance  out  of  the  income  of  the 
real  and  personal  estate  to  which  she  was  entitled  in  equity  for  her  life  ;  secondly, 
that  though  monies  coming  to  the  hand  of  a  receiver  [858]  in  a  cause  in  which  the 
husband  and  wife  were  parties  might  be  considered  as  not  reduced  into  possession, 
yet  where,  as  in  this  case,  the  husband  had  created  incumbrances  on  his  wife's 
property,  and  the  Court  had  ordered  monies  to  be  applied  in  favour  of  the  incum- 
brancers, the  effect  was  to  divest  the  title  and  reduce  into  possession  the  monies 
which  were  the  subject  of  the  order ;  thirdly,  that  there  was  not  a  sufficient  indica- 
tion of  intention  to  create  a  mixed  fund  so  as  to  exempt  the  application  of  the 
personal  estate  in  the  first  instance  from  the  discharge  of  debts  in  a  case  where  the 
testator  had  given  all  his  real  and  personal  property  to  trustees,  and  directed  his 
personal  estate  to  "be  put  out  into  Government  security,  the  interest  whereof  with 
all  the  rents  and  profits  from  freehold,  copyhold,  or  leasehold  property,"  after  pay- 
ment of  his  debts,  and  the  premiums  on  certain  policies  of  insurance  was  given  on 
the  trusts  therein  mentioned  ;  fourthly,  that  the  husband  and  wife  having  joined  in 
creating  two  mortgages  on  the  life  interest  of  the  wife  in  certain  freehold  and  copy- 
hold property,  and  the  first  mortgagee  having  a  charge  on  both  the  freeholds  and 
copyholds,  and  the  second  mortgagee  upon  the  freeholds  only,  the  latter  was  entitled. 
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as  against  the  wife  surviving,  to  require  that  the  former  should  be  satisfied  out  of 
the  copyhold  property,  so  far  as  it  would  extend. 

The  Solicitor-Gener.vl  [Bethell],  and  Mr.  Leach,  for  Mrs.  Elizabeth  Tidd,  the 
Appellant.  M"e  submit  that  Mrs.  Tidd  having  been  deserted  by  her  husband  was 
entitled,  as  against  his  particular  assignee,  for  value  to  a  settlement  out  of  her  life- 
estate.  There  is  no  ground  for  the  distinction  laid  down  by  the  Vice-Chancellor  that 
the  assignee  for  value  of  the  life-estate  of  the  wife  is  in  a  better  position  than  the 
assignee  for  value  of  a  capital  sum  ;  both  take,  subject  to  the  [859]  same  equity 
under  which  the  husband  is  entitled  to  his  wife's  property,  namely,  the  obligation  of 
maintaining  her.  On  this  principle  it  is,  that  when  property  of  the  wife  cannot  be 
reached  by  the  husband  without  the  interposition  of  this  Court,  equity  will  withhold 
its  assistance  until  it  has  secured  to  the  wife  a  suitable  provision.  There  is  clearly 
no  difference  in  principle  between  the  equit}'  affecting  a  general  and  particular 
assignee  for  value  in  reference  to  the  wife's  property,  as  both  stand  in  the  shoes  of 
the  husband.  They  relied  upon  the  following  cases;  Jeivso-n  v.  Moulson  (2  Atk.  417), 
Fri/or  v.  Hill  (i  Bro.  C.  C.  138),  Macaulai/  v.  Philips  (4  Ves.  15),  Sturr/is  v.  Champneys 
(5  Myl.  &  Cr.  97),  Lord  Elihank  v.  Moniolieu  (5  Ves.  737),  Jl'ilkimon  v.  Charleswmih 
(10  Beav.  324),  Richinls  v.  Chamhers  (10  Ves.  580),  Bmd  v.  Simmons  (3  Atk.  20), 
Jf hit  marsh  v.  Eohertsm  (1  Coll.  570),  Scott  v.  Spashett  (3  Mac.  &  G.  599),  Vaughan  v. 
Buck  (1  Sim.  N.  S.  284),  Lunklei/  v.  Dunkley  (2  De  G.  Mac.  &  G.  390),  JForiham  v. 
Pemherton  (1  De  G.  &  S.  644),  Greedy  v.  Lavender  (13  Beav.  62),  Uliittle  v.  Henning 
(2  Phil.  731).  They  referred  to  and  commented  upon  the  cases  of  Elliott  v.  Cordell 
(5  Madd.  149),  and  Stanton  v.  Hall  (2  Russ.  &  M.  175). 

Mr.  Walker  and  Mr.  Hardy,  for  the  Messrs.  Phillips,  who  were  the  first  mort- 
gagees, being  incumbrancers  on  both  the  freehold  and  copyhold  property,  took  no 
part  in  the  argument. 

Mr.  Rolt  and  Mr.  Eddis,  for  Mrs.  Bassill,  the  second  mortgagee,  whose  security 
was  on  the  freeholds  only. 

The  cases  of  IFright  v.  Morley  (11  Ves.  12),  Elliott  v.  CV-[860]-(/e«  (5  Madd.  149), 
and  Stanton  v.  Hall  (2  Russ.  &  M.  175),  clearly  shew  the  reason  of  the  distinction 
between  the  purchase  of  a  life  interest  and  an  absolute  interest  of  the  wife's  :  in  the 
former  case,  the  consent  of  the  wife  is  not  requisite  in  order  to  enable  the  husband 
to  receive  it ;  nor  could  this  Court  impose  on  the  purchaser  of  such  an  interest  the 
obligation  of  seeing  that  the  husband  duly  maintains  his  wife  ever  afterwards.  The 
principle  of  the  distinction  on  which  this  Court  acts,  as  between  the  general  and 
particular  assignee,  is  founded  upon  this,  that  in  the  case  of  a  bankrupt  the  inability 
to  maintain  his  wife  is  coincident  with  the  title  of  the  assignee ;  but  in  the  case  of 
the  particular  assignee,  the  presumption  is  that  the  husband  is  of  ability  and  is 
maintaining  his  wife. 

The  Solicitor-General,  in  reply. 

It  was  then  contended  by  the  Appellant,  upon  the  authority  of  Stiffe  v.  Everift 
(1  Myl.  &  Cr.  37),  and  Whittle  v.  Henning  (2  Phil.  731),  that  the  arrears  of  income 
in  the  hands  of  the  receiver  must  be  regarded  as  a  chose  in  action,  and  not  reduced 
into  possession  before  the  death  of  the  husband  so  as  to  exclude  the  Appellant's  title 
by  survivorship. 

It  was  also  urged  by  the  Appellant  that,  according  to  the  true  construction  of  the 
will  in  question,  the  testator  had  created  a  mixed  fund  out  of  the  rents  and  profits  of 
his  real  estate  and  of  his  personalty,  to  defray  debts  and  charges,  and  under  such 
circumstances  they  ought  not  to  have  been  thrown  in  the  first  instance  on  the 
personalty,  Falkner  v.  Grace  (9  Hare,  280). 

The  Appellant  further  submitted  that  being  in  the  [861]  position  of  surety  the 
equity  to  marshal  did  not  attach  as  against  her  ;  Bohinson  v.  Gee  (1  Ves.  251),  Aguilar 
V.  Aguilar  (5  Madd.  414),  Earl  of  Kinnoul  v.  Money  (3  Swanst.  202,  note  (a)  ),  Cqns 
V.  Middlefon  (Turn.  &  R.  224),  Boa-man  v.  Johnston  (3  Sim.  377),  Bencker  v.  BM  (1 
Sim.  N.  S.  29),  Averall  v.  JFade  (Llovd  &  Goold,  252),  Barnes  v.  Baxter  (1  Y.  & 
C.  C.  C.  401),  Roper's  Husband  and  Wife,  Vol.  I.,  p.  145,  note  b. ;  Story's  Com- 
mentaries, Vol.  I.,  p.  644. 

Mr.  Rolt  and  Mr.  Eddis,  for  Mrs.  Bassill,  argued  that  the  present  was  simply  a 
case  in  which  both  the  real  and  personal  estate  were  vested  in  the  same  persons  to 
pay  debts  without  any  direction  to  sell,  and  that  it  was  clear  that  the  testator  had 
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not  thereby  created  a  mixed  fund  for  the  payment  of  his  debts,  and  they  relied  on 
the  authority  of  Boughtan  v.  Houghton  (1  H.  L.  Ca.  406),  as  conclusive  upon  this 
point. 

Mr.  Loach,  in  reply. 

Due.  19.  The  Lokd  Chancei.i.ok.  This  was  an  appeal  against  an  order  of  the 
Vice-Chancellor  Turner,  made  on  two  petitions  by  the  Plaintifl"  Elizabeth  Tidd.  The 
first  petition  was  presented  on  the  1st  of  August  1851,  by  Elizabeth  Tidd,  by  her 
son  and  next  friend,  her  husband  being  then  alive.  He  died  on  the  10th  November 
18.J1,  and  the  second  petition  was  presented  by  E.  Tidd,  his  widow,  on  the  26th 
January  18-52. 

The"  main  object  of  both  petitions  was  the  same,  [862]  namely,  to  obtain  the 
income  of  the  residuary  real  and  personal  estate  of  Josias  Lister,  the  father  of  the 
Petitioner,  who  died  in  November  1803. 

It  is  not  necessary  to  set  out  the  contents  of  his  will  further  than  to  say  that 
being  sei.sed  of  and  entitled  to  real  and  personal  estate,  the  former  being  partly  free- 
hold and  partly  copyhold,  after  payment  of  his  debts  and  certain  premiums  of 
insurance,  he  gave  and  devised  "  the  remainder  of  his  profits,  rents,  or  interests  "  to 
trustees  upon  trust  after  the  death  of  his  wife,  who  died  in  1819,  for  his  daughter  the 
Petitioner,  then  Elizabeth  Lister,  spinster,  afterwards  the  wife  and  the  widow  of  W. 
Tidd  for  her  life. 

In  1820  a  suit  was  instituted  for  the  purpose  of  having  the  trusts  of  the  will 
carried  into  execution,  and  by  the  decree  dated  the  19th  of  December  1820,  the 
usual  accounts  were  directed,  and  it  was  ordered  that  a  receiver  should  be  appointed 
of  the  rents  and  profits  of  the  freehold  and  copyhold  estates.  A  receiver  was 
accordingly  appointed,  and  the  Master  made  his  general  report,  dated  the  5th 
February  1822. 

The  report  was  duly  confirmed,  and  by  an  order  dated  the  6th  May  1822,  made 
on  the  petition  of  Tidd  and  his  wife,  'W .  Lister,  the  executor,  was  ordered  to  bring 
into  Court  the  balance  of  the  testator's  personal  estate  then  in  his  hands  ;  and  the 
dividends  thereafter  to  accrue  due  thereon  were  oidered  to  be  paid  to  the  receiver 
who  was  ordered  from  time  to  time  to  pay  the  same,  together  with  the  net  annual 
income  arising  from  the  rents  and  profits  of  the  real  estates  (after  making  certain 
payments  previously  directed)  to  the  Plaintiffs,  W.  Tidd  and  Elizabeth  his  wife,  or  to 
the  said  Elizabeth  alone,  if  she  should  survive  her  husband. 

[863]  From  the  date  of  that  order,  the  whole  residuary  income  was  paid  to  W. 
Tidd,  or  the  incumbrancers  claiming  under  him.  He  became  hopelessly  insolvent, 
and  deserted  his  wife,  the  Petitioner,  leaving  her  totally  unprovided  for ;  the  whole 
income  being  exhausted  by  the  incumbrancers.  He  died,  as  I  have  already  stated, 
on  the  10th  November  1851,  being  at  that  time  a  pauper  lunatic  in  St.  Pancras 
workhouse. 

The  object  of  the  first  petition — that  is  the  petition  presented  by  Mrs.  Tidd  in 
the  lifetime  of  her  husband — was  to  get  rid  of  the  eflect  of  the  orders  under  which 
her  life  income  had  been  ordered  to  be  paid  to  him  and  his  incumbrancers.  She 
contended  that,  having  been  deserted  by  him,  and  left  destitute,  she  had  in  equity  a 
right,  either  to  the  whole  of  her  life  interest,  or,  at  all  events,  to  a  fair  provision  out 
of  it,  in  the  same  way  as  she  would  have  been  entitled  to  a  settlement  in  respect  of 
any  principal  sum  of  money  given  to  her  by  the  will.  Before  this  petition  was 
disposed  of,  the  husband  died,  and  from  the  time  of  his  death  she  or  those  claiming 
under  her  clearly  were  entitled  to  the  whole  income  thenceforth  accruing  ;  so  that 
the  question  under  the  first  petition  was  confined  to  the  income  which  had  accrued 
due  in  his  lifetime. 

The  Vice-Chancellor  was  of  opinion  that  the  Petitioner  had  no  such  equity  as  that 
insisted  on  by  the  first  petition,  which  he  therefore  dismissed. 

The  second  petition  was  presented  by  Mrs.  Tidd,  in  January  1852,  after  she  had 
become  a  widow,  and  the  first  question  thereby  raised  was  as  to  a  sum  of  £290,  being 
the  balance  in  the  receiver's  hands  in  respect  of  the  income  of  the  copyhold  and 
personal  estate  received  [864]  by  him  between  the  29th  September  1850,  and  the 
29th  September  1851.  'The  Petitioner  contended  that  this  was  to  be  treated  as  a 
chose  in  action  belonging  to  her,  not  reduced  into  possession  by  her  husband,  and 
therefore  that,  on  well-established  principles,  it  was  to  be  paid  to  her. 
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The  Vice-Chancellor,  however,  considered  that  by  the  orders  of  the  Court,  this 
sum  in  fact  had  been  appropriated  to  her  husband's  assignees,  and  so  that  her  right 
by  survivorship  was  gone.  He  therefore  dismis.sed  so  much  of  the  petition  as  rehited 
to  this  sum. 

All  question  as  to  the  income  accrued  due  in  the  lifetime  of  the  husl)and  being 
thus  disposed  of,  the  next  point  which  called  for  deci-sion  was  as  to  the  income  accrued 
and  to  accrue  due  subsequently  to  his  death.  The  facts  as  to  this  point  were  as 
follow  : — Both  the  freehold  and  copyhold  estates  were  duly  charged  by  the  Petitioner 
and  her  late  husband,  in  his  lifetime,  with  an  annuity  of  £127,  10s.,  and  this  annuity 
had  become  vested  in  two  gentlemen,  named  Phillips.  This  was  a  first  charge  on 
the  Petitioner's  life  interest,  both  as  regards  the  freehold  and  the  copyhold 
property. 

The  Petitioner  had  also  concurred  with  her  husband  in  creating  a  second  charge 
on  the  freeholds  only,  for  securing  to  Mary  Tidd  (but  whose  rights  had  become 
vested  in  Mary  Bassill),  interest  on  a  sum  of  £2000,  lent  to  the  husband,  and  also 
the  premiums  payable  on  a  policy  eftected  on  the  life  of  the  Petitioner  for  securing 
the  £2000. 

The  question  was,  whether  Mrs.  Bassill  had  not  an  [865]  equity  to  marshal  the 
securities,  so  as  to  throw  the  annuity  on  the  copyholds,  and  thereby  leave  the  free- 
holds an  available  security  for  her.  The  Vice-Chancellor  decided  in  favour  of  this 
right,  and  his  order  contains  the  necessary  directions  for  giving  the  benefit  of  this 
right  to  Mrs.  Bassill. 

The  onh'  other  question  was,  out  of  what  fund  the  premiums  on  two  policies  of 
insurance  on  the  lives  of  the  testator's  two  sons  ought  to  be  paid.  The  testator, 
having  eftected  these  policies  in  his  lifetime,  by  his  will  directed  that  they  should  be 
kept  on  foot  out  of  the  income  of  his  real  and  personal  estate. 

The  Petitioner  contended  that  the  whole  burthen  of  keeping  on  foot  these  policies 
ought  not  to  fall  exclusively  or  primarily  on  the  personal  estate,  but  ought  to  be 
borne  rateably  by  the  real  and  personal  assets.  His  Honour,  however,  decided 
against  the  Petitioner,  holding  that  the  real  estate  was  liable  only  in  the  event  of 
the  personal  estate  proving  deficient. 

Mrs.  Tidd  has  petitioned  against  the  whole  of  the  order  made  by  the  Vice- 
Chancellor. 

She  contend.s,  first,  that  a  provision  out  of  the  income  ought  to  have  been  ordered 
for  her  on  the  first  petition,  subject  of  course  to  the  annuity  and  mortgage,  so  far  as 
she  had  validly  charged  her  life  interest  with  the  same.  Secondly,  that  the  £290, 
the  balance  of  the  money  in  the  receiver's  hands  at  Michaelmas  1851,  being  after  the 
presenting  of  the  first  petition,  and  shortly  before  the  death  of  her  husband,  ought 
to  be  considered  in  the  nature  of  a  chose  in  action  belonging  to  her  by  survivorship, 
and  to  be  paid  to  her  accordingly.  Thirdly,  that  [866]  there  ought  to  be  no 
marshalling  of  the  annuity  of  £127,  10s.,  but  that  it  should  be  paid  rateably  out  of 
the  freehold  as  well  as  the  copyhold  property.  And,  lastly,  that  the  whole  income 
of  the  testator's  property,  as  well  that  arising  from  the  real  as  that  arising  from  the 
personal  estate,  ought  to  contribute  rateably  to  keeping  on  foot  the  two  policies  on 
the  lives  of  the  testator's  sons. 

I  will  consider  these  several  points  as  they  are  severally  disposed  of  by  the  order 
of  the  Vice-Chancellor. 

The  question  on  the  first  petition  is,  whether  the  husband's  assignment  for  value 
of  his  wife's  equitable  life  interest  shall  prevail  against  her,  if  he  afterwards  deserts 
her  and  leaves  her  destitute.  I  think  that,  according  to  the  established  principles  of 
this  Court,  it  does  so  prevail. 

This  question  was  raised  for  the  first  time,  so  far  as  I  am  aware,  in  the  case  of 
jy right  v.  Morhy  (11  Ves.  12),  before  Sir  "William  Grant.  There  the  wife  was  entitled 
to  a  life  interest  in  dividends  to  the  amount  of  £260  per  annum.  The  husband 
charged  them,  for  a  valuable  consideration,  with  an  annuity  of  £100.  The  husband, 
as  it  was  alleged,  afterwards  left  the  kingdom,  without  making  any  provision  for  his 
wife ;  and  the  question  was,  whether  the  title  of  the  annuitant  claiming  under  the 
husband,  should  prevail  against  the  wife  so  deserted  by  her  hu.sband.  Sir  William 
Grant  decided  in  favour  of  the  annuitant.  In  that  case  it  was  not  necessary  to  decide 
what  were  the  rights  of  a  particular  assignee  as  distinguished  from  general  assignees 
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ill  bankruptcy,  for  even  against  [867]  general  assignees  the  wife  has  not  a  title  to 
the  whole  of  her  life  interest,  but  only  to  a  provision  out  of  it ;  and  as  the  claim  of 
the  annuitant  in  If'right  v.  Modei/  (11  Ves.  12)  was  confined  to  £100  per  annum  out 
of  £2(\0,  leaving  to  the  wife  an  "income  of  .£160  per  annum,  Sir  William  Grant  held 
that,  even  against  general  assignees  in  bankruptcy,  she  could  not  have  claimed  more 
than  actually  remained  to  her  beyond  the  annuity.  The  particular  assignee  certainly 
had  not  a  less  extensive  right  than  the  general  assignees  would  have  had,  and  therefore 
Sir  W.  Grant  was  able  to  come  to  a  decision  without  determining  what  would  have 
been  the  efi'ect  of  an  assignment  for  value  of  the  whole  life  interest.  But  it  is 
impossible  to  read  what  fell  from  Sir  W.  Grant,  in  that  case,  without  perceiving  that 
the  inclination  of  his  opinion  was  against  the  right  of  the  wife  and  in  favour  of  the 
particular  assignee  for  value. 

The  question  arose  next  in  the  case  of  Elliott  v.  Cordell  (5  Madd.  149)  before  Sir 
J.  Leach.  There  the  wife  had  a  life  interest  in  a  sum  of  X9000  £3  per  cents.,  standing 
in  the  names  of  trustees.  She  joined  her  husband  in  a  sale  and  assignment  of  her 
whole  interest,  and  her  husband  having  afterwards  become  bankrupt,  she  filed  her 
bill  to  set  aside  the  sale.  It  was  alleged  that  the  sale  was  fraudulent;  but  this 
allegation  was  not  established  in  evidence,  and  the  only  question  ultimately  argued 
was,  whether,  notwithstanding  the  sale  and  assignment  by  her  husliand  (for  her 
concurrence  was  of  course  of  no  avail),  she  was  not  entitled  to  the  whole,  or  a  portion 
at  least,  of  the  dividends,  when  by  the  bankruptcy  of  her  husband  she  was  left 
destitute.  Sir  J.  Leach,  after  taking  time  to  consider  [868]  the  question,  decided 
against  her  alleged  equity  and  in  favour  of  the  particular  assignee  for  value. 

The  same  point  again  came  before  Lord  Brougham,  ten  years  later,  in  Stantmi  v. 
Hall  (2  Russ.  &  M.  175).  There  the  husband  was  tenant  for  life,  with  a  provision 
however  that,  in  the  event  of  his  bankruptcy  or  in.solvency,  his  wife  should  have  an 
annuity  of  £100  during  his  life.  The  husband  sold  and  conveyed  the  whole  estate 
as  if  he  had  been  the  owner  in  fee-simple ;  he  afterwards  became  insolvent  and  took 
the  benefit  of  the  Insolvent  Act,  so  that  the  right  of  the  wife  to  the  annuity  of  £100 
accrued.  It  was  however  held,  that  the  sale  and  conveyance  by  the  husband  of  the 
whole  estate  as  if  he  had  been  owner  of  the  fee  in  fact  included  an  assignment  of  the 
wife's  interest  in  the  £100  per  annum,  and  that  she  had  no  equity  against  the 
Petitioner.  This  was  a  very  strong  case  indeed,  inasmuch  as  the  wife's  interest  at 
the  time  of  the  husband's  assignment,  or  rather  his  conveyance  of  the  fee,  was 
contingent  and  reversionary.  Still  the  wife's  right  was  held  to  have  been  altogether 
defeated  by  the  act  of  her  husliand. 

I  am  not  aware  of  any  other  cases  in  which  this  precise  point  has  arisen  ;  and  the 
question  is,  whether  they  afford  a  rule  on  which  this  Court  ought  to  act. 

It  is  now  clearly  settled  that  a  purchaser  for  value  from  the  husband  of  his  wife's 
chose  in  action,  to  the  corpus  of  which  she  is  entitled,  is  in  no  better  situation  than 
the  husband  himself;  on  what  grounds  is  it  that  the  Court  does  not  apply  the  same 
rule  where  the  subject-matter  of  the  sale  is  a  life  interest  only  ?  I  take  [869]  them 
to  be  these.  AVhere  the  interest  sought  to  be  recovered  through  the  aid  of  this 
Court  is  absolute,  the  Court,  though  enforcing  against  the  husband  what  is  called 
the  wife's  equity,  acts  in  truth  for  the  benefit  and  with  a  view  to  the  interests  not 
of  her  only  but  also  of  her  children.  It  deals  with  the  fund  in  analogy  to  what  a 
prudent  parent  would  probably  have  done  in  giving  a  portion  to  a  daughter ;  and 
the  doctrine  having  been  acted  on  for  centuries  (I  am  guilty  of  no  exaggeration  in 
the  use  of  the  word),  no  purchaser  from  the  husband  can  be  deceived  or  mistaken 
as  to  how  his  rights  will  be  dealt  with  here.  There  is  no  doubt  or  ambiguity.  He 
knows  that  the  fund  is  the  fund  of  a  married  woman,  and  that  relation  alone,  without 
more,  gives  rise  to  her  rights,  and  through  her  to  the  rights  of  her  children,  in  this 
Court.  If,  therefore,  he  by  contract  puts  himself  in  the  place  of  the  husband,  he 
cannot  complain  that  he  should  be  in  no  better  position  than  the  person  to  whose 
rights  he  succeeds. 

The  case  is  not  the  same  where  the  Court  has  to  deal  with  a  mere  life  interest. 
No  provision  in  such  a  case  can  be  made  for  children.  The  question  then  is  one 
exclusively  between  the  husband  and  the  wife.  In  directing  a  settlement  of  a  wife's 
fortune,  the  Court  never  (assuming  that  there  is  no  misconduct  in  the  husband) 
deprives  him  of  the  income  of  the  fund.     It  is  his  duty  to  maintain  the  wife,  and 
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to  enable  him  to  do  so  this  Court  follows  the  course  of  the  common  law,  and  gives 
him  a  right  to  what,  but  for  the  marriage,  would  be  the  natural  fund  for  supporting 
the  wife. 

By  the  marriage,  and  the  duty  thereby  entered  into  of  maintaining  her,  he 
becomes  a  purchaser  of  what  is  reasonably  and  naturally  applicable  towards  enabling 
him  to  perform  his  duty.  It  is  true,  that  if  he  fails  in  [870]  the  discharge  of  that 
duty,  if  he  deserts  his  wife  and  ceases  to  maintain  her,  this  Court  will  not  help  him 
to  get  at  the  fund  which  he  can  only  reach  through  its  process  without  securing  for 
the  wife  a  portion  of  his  income.  But  this  is  done  not  by  reason  only  of  the  relation 
resulting  from  the  marriage,  but  because  the  husband  has  failed  to  perform  the 
duties  under  which  he  had  brought  himself :  it  is  an  equity  enforced  in  favour  of  the 
wife  ai'ising  from  her  husband's  misconduct. 

Now,  to  involve  third  persons  in  questions  as  to  how  far  the  husband  has  or 
has  not  duly  maintained  his  wife  would,  it  has  been  thought,  be  inexpedient,  and 
might  give  rise  to  discussions  irritating  and  unseemly.  It  may  happen  that  a 
husband,  duly  maintaining  his  wife,  may  for  their  common  advantage  reasonably  sell 
her  life  income,  and  it  would  be  strange  that  the  purchaser's  title  should  afterwards 
be  defeated  bj'  the  subsequent  misconduct  of  the  husband  in  not  maintaining 
his  wife. 

If  b}'  having  deserted  her  he  had  given  her  a  right  against  the  purchaser  what 
would  be  the  consequence  of  his  again  duly  discharging  his  marital  obligations  and 
adequately  supporting  her?  Would  the  purchaser's  right  revive  in  such  a  case?  If 
so,  a  door  would  be  opened  to  endless  discussions.  If  not,  then  this  anomaly  would 
arise,  that  the  husband  by  his  own  mere  misconduct  could  defeat  his  own  sale. 
These  are  the  grounds,  or  some  of  the  grounds,  on  which  I  conceive  the  distinction 
in  principle  between  the  mode  of  dealing  with  the  purchaser  of  a  wife's  life  interest 
and  the  purchaser  of  her  absolute  interest  may  be  supposed  to  rest.  That  they  are 
altogether  satisfactory  to  mj'  mind  I  am  not  prepared  to  say  ;  at  the  same  time  they 
are  certainly  not  without  weight,  and  considering  that  the  authorities  [871]  are 
all  one  way,  I  think  it  would  be  very  inexpedient  now  to  attempt  to  disturb  them. 

The  next  point  with  which  the  order  deals  is  as  to  the  claim  for  the  £290,  being 
arrears  of  income  in  the  hands  of  the  receiver,  which  had  accrued  between  Michaelmas 
1850  and  Michaelmas  1851.  The  Petitioner  argued  that  this  was  to  be  considered 
as  a  chose  in  action  of  the  wife  not  reduced  into  possession  by  her  husband  in  his 
lifetime,  and  so  now  belonging  to  and  receivable  hy  her  and  not  by  those  claiming 
under  him.  But  this  claim  cannot  be  sustained.  The  sum  in  question  had  in 
substance  been  reduced  into  possession.  It  is  true  that  it  had  not  found  its  way  into 
the  husband's  pocket,  but  he  had  assigned  it  over,  and  the  assignee  had  obtained  an 
order  of  this  Court,  under  which  the  receiver  was  directed  to  pay  it  to  Mrs.  Bassill, 
one  of  the  incum[brancers].  (His  Lordship  here  read  the  order.)  The  effect  of  that 
order  was  that  the  money  was  held  by  the  receiver  under  an  obligation  to  pay  it  to 
Mrs.  Bas.sill.  The  money  had  been  specially  appropriated,  and  the  receiver  was  in 
the  nature  of  an  agent  for  the  person  entitled  by  virtue  of  that  appropriation.  This 
was  the  view  taken  by  the  Vice-Chancellor,  in  which  I  entirely  concur. 

The  order  of  the  Vice-Chancellor,  having  thus  disposed  of  all  questions  as  to  the 
income  which  had  accrued  due  in  the  lifetime  of  the  husband,  goes  on  to  give 
directions  for  keeping  separate  accounts  of  the  income  of  the  freehold,  the  copyhold, 
and  the  personal  estate,  and  then  marshals  the  rents  and  profits  of  the  freehold  and 
copyhold  estates,  directing  the  latter  to  be  applied  in  the  first  instance  in  discharge 
of  the  annuity  of  Messrs.  Phillips,  whose  incumbrance  was  a  first  charge  on  both  the 
freehold  and  copyhold  property,  and  if  the  copyhold  rents  should  be  insufficient  to 
keep  down  the  annuity,  then  [872]  the  order  directs  the  freehold  rents  to  be  applied 
in  making  good  the  deficiency  ;  subject  to  this  direction,  the  freehold  rents  are 
ordered  to  be  applied  in  discharge  of  the  premiums  and  interest  payable  in  respect  of 
Mrs.  Bassill's  security  which  affected  the  freeholds  only,  and  the  surplus  rents,  if  any, 
both  of  freeholds  and  copj'holds,  are  ordered  to  be  paid  to  the  Petitioner. 

The  Petitioner  objects  to  this  arrangement,  and  contends  that  this  is  not  a  case 
for  marshalling  at  all,  but  that  the  annuity  payable  to  Messrs.  Phillips  ought  to  be 
paid  rateably  out  of  the  rents  of  the  freeholds  and  copyholds,  and  then  that  the 
surplus  rents  of  the   freeholds  ought  to  be  applied  as  far  as  they  extend  to  the 
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incumbrance  of  Mrs.  Bassill,  which  is  not  charged  on  the  copyholds,  and  so  that  the 
Petitioner  ought  to  have  the  whole  surplus  of  the  copyhold  rents,  after  paying 
rateably  with  the  freeholds,  a  due  proportion  of  the  annuity,  which  is  the  first 
incumbrance :  I  cannot  discover  any  ground  for  the  Petitioner's  argument.  The 
order  of  the  Vice-Chancellor  proceeds  on  the  well-established  doctrine  of  this  Court, 
that  where  two  funds  are  liable  to  the  claim  of  A.,  and  only  one  of  them  to  the  claim 
of  B.,  A.  shall  not,  by  his  choosing  to  resort  to  the  fund  on  which  alone  B.  had  a 
claim,  prejudice  the  rights  of  B.  The  very  case  now  under  consideration,  that  is, 
the  case  of  one  party  being  mortgagee  of  freeholds  and  copyholds,  and  another 
mortgagee  of  copyholds  only,  was  put  by  Lord  Eldon,  in  Aldrich  v.  Cooper  (8  Ves. 
382,  see  p.  395).  I  confess  that,  on  this  point,  I  have  never  entertained  a  doubt. 
The  order  of  the  Vice-Chancellor  was  entirely  right. 

The  only  remaining  question  is  as  to  the  income  of  the  personal  estate.  The 
order  directs  its  application,  in  the  first  place,  towards  satisfaction  of  the  premiums 
on  the  [873]  policies  of  insurance,  which  the  will  directs  to  be  kept  up,  and  then  the 
surplus  is  ordered  to  be  paid  to  the  Petitioner.  To  this  the  Petitioner  objects,  on  the 
suggestion  that  the  keeping  up  of  the  policies  was  an  obligation  cast  not  on  the 
personal  estate  exclusively,  but  on  the  whole  mixed  income  arising  from  the  entire 
property,  real  as  well  as  personal,  and  so  that  the  freeholds  and  copj^holds  ought  to 
bear  a  share  of  the  burthen.  I  am,  however,  clearly  of  opinion  that  this  argument  is 
quite  untenable.  The  real  estate  is,  it  is  true,  made  liable  to  the  burthen  ;  but  the 
question  is  not  whether  the  real  estate  is  burthened,  but  whether  the  personal  estate 
is  to  any  extent  exonerated.  The  personal  estate  is  the  primary  fund  for  payment 
of  legacies,  and  there  is  obviously  nothing  here  indicating  an  intention  to  relieve 
it.  The  case  of  Bour/hton  v.  Boughton  (1  H.  L.  Ca.  406)  is  decisive  on  this  point. 
The  result  therefore  is,  that  the  order  of  the  Vice-Chancellor  was  right  in  every 
particular,  and  the  only  course,  therefore,  which  I  can  take  is  to  dismiss  this 
petition  with  costs. 

That  a  rule  should  be  established  and  strictly  adhered  to  is  in  general  far  more 
important  than  that  the  rule  itself  should  be  the  very  best  which  could  be  devised. 
And  here  the  doctrine,  evidently  approved  by  Sir  W.  Grant  nearly  half  a  century 
ago,  was  afterwards  acted  on  by  Sir  J.  Leach  and  Lord  Brougham,  and  their  decisions 
were  not  appealed  from.  The  strong  probability  is  that  trustees  have  from  time  to 
time  often  acted  on  the  faith  of  the  law  thus  established,  and  it  would  be  dangerous 
to  sanction  doubts  as  to  the  propriety  of  what  may  have  been  so  done.  The  con- 
sequence is  that  the  Vice-Chancellor  was  right  in  dismissing  the  first  petition. 

I  may  here  observe  that  no  question  is  raised  as  to  any  [874]  power  of  the 
husband  to  aflTect  the  life  interest  of  the  wife  after  his  death,  so  that  the  decision  of 
Lord  Cottenham  in  Stijfe  v.  Everett  (1  Myl.  &  Cr.  37),  to  which  it  was  attempted  in 
argument  to  liken  this  case,  is  clearly  inapplicable. 

Jan.  11,  16,  March  11,  April  29,  1854. 

An  annuity  duly  charged  on  freeholds  was  liy  deed  assigned,  and  by  that  deed  a 
further  security  was  given  by  the  grantors  upon  copyholds,  in  consideration  of  an 
additional  sum  of  money  paid  to  the  grantors,  and  the  sum  payable  for  redemption 
was  increased  in  amount.  The  assignees  of  the  annuity  appeared  in  the  memorial 
to  be  trustees  for  other  persons,  but  the  trust  was  not  disclosed  on  the  deed  of 
assignment.  Held,  that  the  deed  of  assignment,  so  far  as  it  affected  the  copyholds 
and  so  far  as  it  contained  anj^  alteration  of  the  term  on  which  the  original  annuity 
was  granted,  was  void,  but  that  it  was  valid  as  an  assignment  of  the  original  annuity. 

Bolton  v.  iniliaiiis,  2  Ves.  jun.  138,  observed  upon. 

After  the  petition  of  appeal  had  been  heard  by  the  Lord  Chancellor,  but  before 
his  Lordship  had  delivered  his  judgment,  it  was  discovered,  upon  looking  at  the 
memorial  of  the  annuity  assigned  by  H.  Blegborough  to  H.  and  J.  Phillips,  that  they 
were  not  the  grantees  beneficially  entitled  to  the  annuity,  but  that  they  were  trustees 
for  Mr.  and  Mrs.  Tipping,  who  were  not  parties  to  the  deed  of  assignment:  it  was 
also  ascertained,  by  reference  to  the  deed  of  assignment,  that  the  transaction  in 
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question  was  not  a  mere  assignment,  a  further  sum  being  fixed  for  the  redemption  of 
the  annuity,  and  an  additional  sum  having  been  received  by  Mr.  and  Mrs.  Tidd. 
Soon  after  these  facts  were  brought  to  the  notice  of  Mrs.  E.  Tidd,  a  notice  was  left 
at  the  Lord  Chancellor's,  begging  his  Lordship  not  to  dispose  of  the  ca.se  finally  with- 
out permitting  Mrs.  E.  Tidd  to  be  heard  on  the  invalidity  of  the  security,  so  far  as 
it  ailected  the  copyholds. 

After  the  judgment  was  delivered,  the  Solicitor-General  stated  that  there  had 
been  as  yet  no  proof  by  the  Messrs.  Phillips  of  the  validity  of  their  security  [875] 
against  the  copyholds;  that  the  Vice-Chancellor's  judgment,  which  had  been  just 
confirmed,  rested  on  the  assumption  that  the  annuity  was  effectually  chaiged  on  the 
copyholds,  but  that  he  had  expressly  stated  if  there  was  any  question  as  to  the 
validity  of  the  security  it  must  be  verified  by  affidavit  (see  10  Hare,  p.  1.58).  After 
some  discussion,  it  was  arranged  that  the  case  should  stand  over  to  enable  the  Messrs. 
Phillips  to  produce  such  evidence  as  would  be  sufficient  to  shew  that  their  security 
<.lid  include  the  copyholds. 

For  the  purpose  of  understanding  the  point  now  to  be  raised,  it  will  be  necessary 
to  state  that,  on  the  6th  May  1822,  an  order  was  made  in  the  suit  of  Tii/d  v.  Lister 
(which  was  an  administration  suit),  directing  the  receiver  in  that  suit  to  pay  the 
Plaintiffs,  Mr.  and  Mrs.  Elizabeth  Tidd,  the  surplus  income  of  the  estate  of  the 
testator  Josiah  Lister,  after  providing  for  certain  payments  made  by  the  will.  By 
an  order  dated  18th  January  1834,  made  in  the  same  suit,  after  such  previous  pay- 
ments the  receiver  was  ordered  to  pay  to  Henry  Blegborough,  out  of  the  rents, 
profits,  and  dividends  of  the  real  and  personal  estate  of  the  testator,  an  annuity  of 
il27,  10s.,  which  had,  by  deeds  of  lease  and  release,  dated  September  1820,  and  by 
a  fine  conveying  the  life  interest  of  Elizabeth  Tidd  in  the  freeholds,  been  duly  secured 
to  H.  Blegborough  by  Mr.  and  Mrs.  Tidd.  By  an  indenture  bearing  date  1st 
November  1834,  and  indorsed  on  the  indenture  of  September  1820,  and  made 
between  Henry  Blegborough,  Mr.  and  Mrs.  Tidd,  and  Henry  and  James  Phillips, 
the  annuity  of  £127,  10s.,  with  all  securities  for  the  same,  was  duly  assigned  to  H. 
and  J.  Phillips,  and  the  life-estate  of  Mrs.  Elizabeth  Tidd,  in  the  copyholds  of  the 
testator,  was  conveyed  and  assured  to  a  trustee  [876]  for  H.  and  J.  Phillips  for 
further  securing  the  annuity.  The  deed  recited  that  H.  Blegborough  had,  in  con- 
sideration of  XIOOO,  agreed  to  assign  the  annuity  of  £127,  10s.;  and  that  Mr.  and 
Mrs.  Tidd  had,  in  consideration  of  the  further  sum  of  £196  to  be  paid  to  them  by  H. 
and  J.  Phillips,  agreed  to  ratify  and  confirm  the  assignment.  By  an  order  dated 
18th  January  1834,  the  receiver  was  directed  to  pay  H.  Blegborough  his  annuity 
out  of  the  rents  and  profits  of  the  estate;  and,  on', the  1st  November  1834,  an  order 
was  made  directing  payment  of  the  annuity  to  Messrs.  Phillips  instead  of  to  H. 
Blegborough.  Some  time  afterwards,  Mrs.  Elizabeth  Tidd's  life  interest  in  the  free- 
hold estates  of  the  testator  was  charged  by  deed  and  fine  with  the  sum  of  £2100  in 
favour  of  Mrs.  Mary  Tidd.  By  an  order  in  the  same  suit,  in  March  1834,  the  receiver 
was  directed,  after  the  payments  previously  directed,  to  pay  the  interest  on  that 
sum  and  the  premiums  on  the  policy  on  Elizabeth  Tidd's  life  to  Mary  Bassill,  who 
afterwards  became  entitled  to  this  security,  and  a  similar  order  was  made  in  her 
favour. 

On  the  16th  January  18.54,  the  question  came  on  to  be  argued  solely  with 
reference  to  the  invalidity  of  the  deed  of  the  1st  November  1834,  so  far  as  it  affected 
to  charge  Mrs.  Elizabeth  Tidd's  life  interest  in  the  copyholds. 

The  Solicitor-General  and  Mr.  Leach,  for  Mrs.  Elizabeth  Tidd.  The  ainiuity 
deed  under  which  Messrs.  Phillips  claim  is  invalid,  not  being  in  conformity  with  the 
4th  section  of  the  Annuity  Act  (53  Geo.  3,  c.  141),  which  enacts,  "that  in  every 
deed,  bond,  instrument,  or  other  assurance  whereby  any  annuity  or  rent-charge  shall 
from  and  after  the  passing  of  this  Act  be  granted  or  attempted  to  be  granted  for  one 
or  more  life  or  lives,  or  for  any  term  of  yeai-s  or  greater  estate  determinable  on  one 
or  [877]  more  life  or  lives  where  the  person  or  persons  to  whom  such  annuitj'  shall 
be  granted  or  secured  to  be  paid,  shall  not  be  entitled  thereto  beneficially,  the  name 
or  names  of  the  person  or  persons  who  is  or  are  intended  to  take  the  annuity  bene- 
ficially shall  be  described  in  such  or  the  like  manner  as  is  hereinbefore  required  in 
the  enrolment,  otherwise  every  such  deed,  instrument,  or  other  assurance  shall  be 
null  and  void."     The  difference  between  this  Act  and  the  former  Annuity  Act  (17 
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Geo.  .3,  c.  26),  was  this,  that  whereas  the  old  Act  onl\'  applied  to  grants  of  annuities, 
the  subsequent  Act  introduces  the  words  "  secured  to  be  paid,"  which  will  clearly 
involve  the  necessity  of  enrolling  such  a  security  as  this,  which  ratifies  and  confirms 
the  annuity  to  a  different  person  and  upon  different  terms  of  redemption.  It  is 
enough  for  us  to  shew  that  the  beneficial  owners  of  the  annuity  are  not  the  same 
persons  as  appear  on  the  face  of  the  deed  to  be  the  owners.  The  deed  of  assignment 
in  the  present  case  does  not  correctly  state  the  facts  of  the  real  annuity  granted  ;  it 
professes  to  be  granted  to  persons  to  whom  in  truth  it  was  not  granted  ;  Hood  v. 
Burlton  (2  Ves.  jun.  29),  Denn  v.  Dolman  (5  T.  K.  641),  Hoffman  v.  Cooke  (5  Ves.  623). 
It  will  be  contended  that  in  fact  the  .second  annuity  was  not  a  new  annuity,  but  a 
mere  assignment  of  a  previously  existing  annuity  ;  but  granting  that  a  mere  assign- 
ment of  an  annuity  by  the  annuitant  need  not  be  enrolled,  yet,  where  the  grantor  is 
a  party  and  the  assurance  is  as  it  were  confirmed,  such  a  transaction  must  be  enrolled  ; 
Duke  of  IkiUm  v.  milianu  (2  Ves.  jun.  138  ;  S.  C.  4  Bro.  C.  C.  297).  With  reference 
to  the  necessity  of  enrolment  in  such  a  case,  Lord  Commissioner  Eyre,  in  the  case  of 
Hood  v.  Burlton  (2  Ves.  jun.  29  ;  see  p.  34),  observe-s,  "It  is  manifestly  the  object  of 
the  Act  to  comprehend  all  man-[878]-ner  of  instruments  calculated  to  secure  the 
payment  of  an  annuity.  Though  the  language  is,  '  whereby  an  annuity  shall  be 
granted,' yet  the  construction  ought  to  be,  whereby  it  shall  be  in  any  manner  secured 
to  l)e  paid  ;  and  therefore  if  the  Court  thinks  this  an  instrument  whereby  an  annuity 
is  secured  to  be  paid,  however  it  has  been  granted,  all  those  instruments  must  be 
within  the  Act;  or  there  is  an  end  of  it."  On  this  principle,  a  bond  given  by  a  third 
per-son  to  secure  an  annuity  must  be  registered  ;  Rosher  v.  Hnrdia  (.5  T.  R.  678).  In 
Eaiie  v.  Bvmone  (10  A.  &  E.  412  ;  see  p.  416),  Mr.  Justice  Littledale  observed,  "The 
alteration  of  an  annuity  requires  enrolment  just  as  much  as  the  original  grant ;  "  in 
that  case,  the  substituted  annuity  was  of  less  amount  than  the  original  one,  and  the 
grantor  covenanted  that  in  consideration  of  the  grantee's  acceptance  of  the  reduced 
annuity  not  to  redeem  for  five  years,  and  it  was  provided  that  the  securities  for  the 
former  annuity  should  be  securities  for  the  new  one.  The  order  of  November  1834, 
relied  on  by  Messrs.  Phillips,  was  obtained  on  a  misrepresentation  as  to  the  identity 
of  the  annuity,  and  the  order  was  void  so  far  as  Mrs.  Tidd  was  concerned,  having 
been  obtained  in  the  lifetime  of  her  husband,  nor  is  she  liable  in  respect  of  any 
advances  by  the  annuitant;  Angell  v.  Hadden  (2  Mer.  169),  Jones  v.  Harris  (9  Ves. 
AM),  Frank  v.  Frank  (3  Myl.  &  Cr.  171):  under  these  circumstances  no  binding 
order  can  be  made  as  against  the  copyholds,  nor  indeed  will  this  Court  sanction  any 
order  against  the  freeholds,  though  as  the  petition  by  a  slip  has  admitted  that  the 
freeholds  are  rightly  charged,  it  may  not  be  competent  for  the  Petitioner  to  complain 
as  to  them.  It  is  submitted  however  that  the  fund,  being  in  possession  of  the 
receiver  of  the  Court,  will  not  be  parted  with  except  [879]  to  the  rightful  owner ; 
and,  the  transaction  being  void,  no  confirmation  can  make  it  valid  ;  Bromlet/  v.  Holland 
(Cooper, 9  ;  S.  C.  5  Ves.  610;  7  Ves.  3) ;  nor  is  it,  under  such  circumstances,  necessary 
to  file  a  bill  to  set  it  aside  ;  Ex  parte  Shaiv  (5  Ves.  620).  (They  also  referred  to  Gorton 
V.  Cliampnei/s  (1  Bing.  287).) 

Mr.  Rolt  and  M.  Eddis,  for  Mrs.  Bassill,  submitted  that  the  objection  as  to  the 
validity  of  the  annuity  was  equally  applicable  to  the  freehold  as  to  the  copyhold 
property,  and  that  the  deed  must  be  declared  entirely  void.  They  referred  to 
Hammond  v.  Foster  (5  T.  R.  635)  and  Humphreijs  v.  Jenkinson  (8  Exch.  Rep.  684). 

Mr.  Walker  and  Mr.  Hardy,  for  Messrs.  Phillips.  So  far  from  Mrs.  Tidd  not 
being  concluded  by  the  order  of  1834,  she  has  not  only  not  repudiated  it  but  has 
adopted  and  confirmed  it  by  admitting  its  validity  as  to  the  freeholds ;  she  cannot 
therefore  be  permitted  to  assert  its  invaliditj' in  anyway;  Roberts  v.  Aladocks  (13- 
Sim.  .549).  The  judgment  of  this  Court  being  pronounced,  the  order  ought  to  be 
drawn  up  without  imposing  any  terms  upon  us  to  shew  that  the  annuity  was  duly 
enrolled  ;  it  is  not  for  us  to  invalidate  our  own  title,  but  for  the  party  impugnirtg 
the  transaction  to  prove  the  defect  if  it  exists ;  Doe  v.  Bingham  (4  B.  &.  A.  672) : 
and  such  defect  being  neither  alleged  nor  alluded  to  in  the  pleadings  no  advantage 
can  now  be  taken  of  it  in  this  form  of  proceeding  ;  Dunn  v.  Cakraff  (2  S.  &  S.  56). 
The  deed  of  November  1834  alone  can  be  looked  at  to  see  the  effect  of  the  transac- 
tion ;  it  was  clearly  an  assignment  and  not  a  new  grant  of  an  annuity  [880]  within 
the  meaning  of  the  Act,   which  was  directed  to  the  protection  of  grants  only  of 
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annuities,  and  being  an  assignment  merely  it  did  not  require  enrolment,  Bromley 
V.  Greathead  (cited  from  MSS.  in  Hunt  on  the  Annuity  Act,  p.  45),  DLrrni  v.  Birch 
(2  H.  Black,  307),  BrmvM  v.  Like  (14  Ves.  302),  Nield  v.  Smith  (14  Ves.  491) :  but 
assuming  for  a  moment  that  the  transaction  amounted  to  a  grant  of  a  new  annuity 
requiring  enrolment,  and  that  the  enrolment  was  defective  as  to  the  copyholds, 
nevertheless  the  grantees  will  be  remitted  to  the  position  of  their  assignor  under  the 
deed  of  1820,  and,  quoad  the  freeholds,  the  annuity  will  be  valid  and  subsisting, 
Brmvne  v.  Rose  (6  Taunt.  124  ;  see  p.  139),  in  which  case  Gibbs,  C.  J.,  says,  "Though 
it  was  held  in  the  case  of  The  Duke  of  Bolton  v.  IFilliams  that  a  defect  in  one  of  the 
instruments  aflected  all,  we  cannot  think  that  such  was  the  intent  of  the  Legislature. 
We  think  it  was  only  meant  that  the  want  of  prescribed  observances  should  vitiate 
the  particular  security."  By  the  deed  of  assignment  Mrs.  Tidd  is  bound  as  to  her 
reversionary  interest,  nor  can  extrinsic  circumstances  be  permitted  to  affect  or 
control  the  legal  import  of  the  instrument;  Trnham  v.  Child  (1  Bro.  C.  C.  92), 
Si/uire  v.  Campbell  (1  Myl.  &  Cr.  459),  Marriage  v.  Marriage  (1  C.  B.  Rep.  761).  The 
annuity  assigned  is  precisely  the  same  as  that  originally  granted,  the  onlj'  difference 
is  that  there  is  an  increased  amount  payable  for  redemption,  but  that  would  not 
render  enrolment  necessary  ;  Booth  v.  Druce  (4  Taunt.  252) ;  nor  would  the  fact 
that  the  copyholds  had  been  added  as  further  security  render  a  new  memorial 
necessary  ;  Ex  parte  Price  (3  Madd.  132),  Aston  v.  Gwinnell  (3  You.  &  J.  136),  Doe 
V.  Stephens  (1  Price,  38).  It  was  said  that  the  grantors  of  the  annuity  [881]  having 
joined  in  the  deed  of  1834  made  it  a  new  transaction,  and  therefore  that  it  ought  to 
have  been  enrolled  ;  but  the  motive  which  induces  a  party  to  act  must  give  colour 
to  the  transaction  ;  Roe  v.  Archbishop  of  York  (6  East,  86).  Thus,  if  it  were  to  be 
regarded  as  a  new  transaction,  Mr.  and  Mrs.  Tidd  would  have  defeated  their  own 
object,  for  it  is  clear  they  did  not  intend  to  grant  a  second  annuity  ;  and  the  only 
reason  why  Mrs.  Tidd  was  made  a  party,  was  that  the  further  security  on  the 
copyholds  could  not  have  been  added  without  her  concurrence. 

The  Solicitor-General,  in  reply.  The  orders  made  for  the  payment  of  the 
annuity  in  the  suit  of  Tidd  v.  Lister  are  not  binding  on  Mrs.  Tidd,  the  suit  being  the 
suit  of  her  husband  ;  Turner  v.  Turner  (2  De  G.  Mac.  &  G.  28). 

The  Lord  Chancellor,  at  the  conclusion  of  the  argument,  observed  that  he  was 
clearly  of  opinion  that  the  Vice-Chancellor,  upon  the  facts  before  him,  was  perfectly 
right;  that,  with  respect  to  the  orders  of  June  and  November  1834,  he  did  not 
think  the  Petitioner  was  concluded  by  them,  as  they  were  mei'ely  interlocutory 
orders  reciting  the  payment  and  directing  the  continuance  of  the  annuity.  His 
Lordship  added,  that  it  became  very  natural  to  consider  whether  the  question  just 
argued,  and  founded  on  matter  discovered  since  the  appeal  was  prosecuted,  was 
properly  raised  on  this  petition. 

April  29.  The  Lord  Chancellor.  This  case,  which  from  various  causes  has 
been  before  [882]  the  Court  an  extraordinary  length  of  time,  was,  as  I  supposed, 
finally  argued  before  me  just  this  time  twelve  months ;  but  before  I  was  prepared 
to  give  my  judgment,  an  application  was  made  to  me  to  delay  doing  so,  on  the 
suggestion  that  some  material  facts  had  been  discovered  which  were  not  properly 
brought  before  either  the  Vice-Chancellor  or  myself,  and  which  might  influence  my 
decision.  In  consequence  of  that,  I  then  abstained  from  pronouncing  my  decision, 
and  judgment  was  not  given  until  after  the  Long  Vacation.  In  December  last,  as  I 
then  thought,  I  finally  disposed  of  this  case,  by  substantially  dismissing  the  petition 
of  appeal,  and  entirely  confirming  the  judgment  of  the  Lord  Justice  Turner  when  he 
was  Vice-Chancellor.  Immediately,  however,  after  my  judgment  was  pronounced, 
and  before  the  order  was  drawn  up,  the  same  suggestion  to  which  I  have  already 
alluded  was  again  made. 

It  is  quite  unnecessary  that  I  should  go  into  the  whole  facts  of  this  case  ;  they 
have  already  been  adverted  to  in  my  previous  judgment,  and  therefore  I  shall  only 
allude  to  them  so  far  as  they  give  rise  to  this  new  question. 

[His  Lordship  here  shortly  stated  these  facts,  and  proceeded  :] — 

One  of  the  subjects  of  appeal  being  as  to  the  right  of  Mrs.  Bassill,  whose  annuity 
was  secured  upon  the  freeholds  only,  to  compel  the  Messrs.  Phillips  to  have  recourse 
to  the  rents  of  the  copyholds  in  the  first  instance  before  resorting  to  the  freeholds, 
I  concurred  with  the  Vice-Chancellor  in  thinking  that  Mrs.  Bassill  had  such  right. 
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The  Vice-Chancellor,  in  giving  his  judgment,  said,  "  I  am  satisfied  that  the  decision 
in  Aldrich  v.  Cooper  is  not  affected  by  the  subsequent  cases  ;  and  I  am  of  opinion 
that,  assuming  the  security  of  the  Phillips's  to  be  [883]  a  good  security  on  the 
copyhold  property  (which  if  there  be  any  question  must  be  verified  by  affidavit)  there 
must  be  a  marshalling."  When  this  matter  was  before  me,  after  I  had  disposed  of 
the  appeal,  it  was  suggested  that  in  truth  there  was  no  valid  charge  upon  the  copy- 
holds. The  doubt  on  that  subject  had  originally  been  of  this  nature,  that  there  had 
been  by  the  deed  of  1834  no  actual  surrender  of  the  copyholds  when  the  annuity 
was  transferred  from  Dr.  Blegborough  to  the  Messrs.  Phillips ;  but,  on  investigating 
the  matter,  that  turned  out  to  be  an  unfounded  suggestion,  because  the  interest  in 
the  copyholds  was  a  mere  equitable  interest,  which  could  be  charged  only  by  a  deed, 
and  in  that  mode  it  was  eflfectually  charged,  inasmuch  as  Mrs.  Tidd  was  separately 
examined,  and  was  a  party  to  the  deed  giving  the  additional  security  on  the  transfer 
of  the  annuity.  In  the  investigation  of  that  matter,  however,  a  new  objection  was 
discovered,  which,  though  not  before  adverted  to,  was  alleged  to  affect  the  validity 
of  the  security  altogether.  (His  Lordship  here  referred  to  the  provisions  of  the  deed 
of  assignment,  and  to  the  4th  section  of  the  Act  53  Geo.  3,  c.  141.)  Now  it  was 
said  that  the  deed  of  1834  was  a  deed  whereby  an  annuity  was  granted  or  secured 
to  be  paid,  and  that  the  names  of  the  parties  entitled  beneficially  were  not  stated  on 
the  face  of  that  deed.  I  confess  I  think  that  is  a  valid  objection.  All  such 
objections  under  the  Annuity  Acts  (considering  that  annuities  are  not  now  regarded 
in  the  light  in  which  they  used  to  be  regarded  sixty  or  seventy  years  ago)  are 
objections  which,  to  my  mind  at  least,  it  is  unsatisfactory  to  sustain  ;  but  at  the 
same  time  I  have  no  right  to  alter  or  to  make  myself  wiser  than  the  law,  and  the 
law  has  said  that  it  is  a  necessary  ingredient  to  the  validity  of  an  annuity  deed  that 
it  should  disclose  [884]  the  names  of  the  persons  beneficially  entitled.  I  need 
hardly  observe  that,  in  my  opinion,  the  deed  of  November  1834  was  clearly  a  deed 
whereby  an  annuity  was  granted  or  secured  within  the  meaning  of  the  4th  section 
of  the  53  Geo.  3,  c.  141,  because,  although  it  is  the  same  annuity  in  amount  as  that 
which  had  existed  before,  yet  it  is  substantially  a  different  annuity,  being  redeemable 
on  the  payment  of  a  different  sum  of  money.  The  character  of  it,  therefore,  is 
entirely  altered,  and  looking  to  the  object  of  the  statute  I  think  that  it  is  a  new- 
annuity.  I  should  have  arrived  at  this  conclusion,  even  if  there  had  been  no 
authority,  but  I  think  the  authority  to  which  I  was  referred  of  Earle  v.  Brmcne  (10 
A.  &  E.  412)  is  decisive  on  that  subject.  It  is  true  that  in  that  case  the  new 
annuity  was  different,  being  reduced  in  amount ;  but  the  principle  of  that  case 
applies  a  fortimi  to  the  present.  I  think,  therefore,  the  objection  is  well  founded, 
and  that  the  deed  of  1834  is  void,  because  the  names  of  the  persons  beneficially 
interested  are  not  disclosed  on  the  face  of  the  instrument. 

Such  being  the  view  taken  by  Mrs.  Tidd,  she  asks,  among  other  things,  that  the 
rents  of  the  copyhold  property  may  be  ordered  to  be  paid  to  her,  and  in  substance, 
that  these  rents  may  be  withdrawn  from  all  claimants  except  herself ;  that  she, 
having  succeeded  as  tenant  for  life  of  the  copyhold  property,  it  may  be  treated  as 
property  in  which  she  alone  has  an  interest.  I  think,  for  the  reasons  I  have  stated, 
that  that  is  the  right  view  of  the  case,  and  that  she  is  so  entitled. 

But  then  there  is  raised  another  question  on  which  I  have  had  some  doubt.  Mrs. 
Bassill  says,  although  [885]  that  is  all  Mrs.  Tidd  asks,  yet  if  such  relief  is  given  to 
Mrs.  Tidd,  something  more  must  be  provided  for,  because  she  (Mrs.  Bassill)  has  an 
interest  in  contending  that  the  whole  deed  is  void,  and  that  Messrs.  Phillips  have  no 
security  at  all  for  their  annuity  ;  so  that  her  annuity  comes  in  as  the  first  instead  of 
the  second  incumbrance  on  the  freehold  property.  I  have  turned  this  a  good  deal  in 
my  mind,  but  I  cannot  concur  in  that  view  of  the  case.  When  it  is  said  that  the 
deed  of  assignment  is  void  under  the  statute,  I  think  that  that  must  be  taken  with  a 
qualification.  It  was  formerly  thought,  and  particularly  by  Lord  Loughborough  (who, 
if  one  may  venture  so  to  speak  of  such  a  high  authority,  seems  to  me  sometimes  to 
have  been  running  wild  in  his  zeal  to  set  aside  annuities),  that  every  transfer  of  an 
annuity  required  to  be  memorialised.  He  says  so  in  terms,  and  he  so  decided  in  the 
case  of  Duhe  of  Bolton  v.  Williams  (2  Ves.  jun.  138),  which  was  not  exactly  but  nearly 
the  same  case  as  the  present :  in  that  case  he  distinctly  gave  as  the  reason  why  the 
new  annuitant  (who  had  taken  an  assignment  of  two  annuities,  and  some  new  terms 
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being  also  introduced  as  to  the  redemption)  could  not  set  up  an  assignment  from  the 
two  former  annuitants,  that  every  assignment  of  an  annuity  required  to  be  memorial- 
ised as  well  as  the  original  grant,  because  he  said,  "  it  must  appear  by  the  registry, 
who  is  the  real  owner,  and  beneficially  entitled  to  the  annuity."  The  statute, 
however,  has  said  nothing  of  the  sort ;  and  it  is  quite  clear  that  his  Lordship's  view 
is  incorrect.  In  the  subsequent  case  of  Dixon  v.  Birch  (2  H.  Black.  307),  in  the 
Common  Pleas,  before  the  Lord  Chief  Justice  Eyre,  followed  by  Bromleij  v.  dreatheml, 
in  the  Exchequer,  before  Lord  Kenyon,  mentioned  in  a  note  to  Dixon  v.  [886]  Birch, 
both  those  learned  Judges  held  that  Lord  Loughborough's  was  an  erroneous  view, 
and  that  the  statute  did  not  say  that  a  person  who  had  an  annuity  properly  granted 
could  not  legally  assign  it  without  its  being  memorialised.  That  doctrine,  so  laid 
down  by  both  Courts,  has,  I  l)elieve,  been  understood  and  acted  upon  ever 
since. 

It  is  possible  that  Lord  Loughborough's  decision  in  the  case  of  Duke  of  Bolton  v. 
JVilliams  may  be  sound,  notwithstanding  the  subsequent  decisions  in  Dixon  v.  Birch 
and  Bromley  v.  Gi'eathewl,  to  the  effect  that  the  mere  assignment  of  an  annuity  does 
not  require  to  be  memorialised  ;  for  in  the  case  of  Duke  of  Bolton  v.  jrHliams  it  was 
not  simply  the  assigimient  of  an  annuity,  but  it  was  the  assignment  of  two  separate 
annuities,  so  as  to  merge  them  together,  making  them  one  new  annuity  of  the  same 
amount.  I  do  not  say  I  should  have  thought  this  a  very  reasonable  distinction, 
but  it  may  constitute  a  distinction.  If  it  does  not,  I  can  only  say  I  see  nothing  in 
the  statute  requiring  the  assignment  of  an  annuity  to  be  memorialised,  and  the  two 
cases  to  which  I  have  just  referred  clearly  support  my  conclusion.  Now,  if  that  be 
the  correct  view  of  the  case,  what  is  the  effect  of  the  statute  in  saying,  with  reference 
to  the  particular  deed  in  question,  that  that  deed  should  be  void  ^  In  the  present 
case,  the  original  annuitant,  Dr.  Blegborough,  having  a  perfectly  valid  annuity  of 
£127,  10s.  for  the  life  of  Mrs.  Tidd,  in  consideration  of  £1000  paid  to  him  by  the 
Messrs.  Phillips,  assigned  that  annuity  to  them.  Suppose  that  this  had  been  done 
by  a  separate  deed,  I  have  not  the  least  doubt  that  it  would  have  been  a  perfectly 
valid  deed,  and  that  the  Messrs.  Phillips  would  have  had  it  independently  of  the 
Annuity  Acts.  No  memorial  then  being  necessary,  the  circum-[887]-stance  that  they 
were  trustees  is  immaterial,  because  the  .same  principle  which  shews  that  the  memorial 
is  not  necessary  also  shews  that  the  4th  section  of  the  Act  53  Geo.  3,  c.  141,  does 
not  apply.  The  assignment  would  have  been  valid  whether  it  stated  Messrs.  Phillips 
as  trustees  or  not ;  it  was,  like  any  other  assignment,  unaffected  by  the  Annuity  Act. 
What  further  took  place  was  this ;  the  Messrs.  Phillips,  finding  the  security  a 
beneficial  one,  agreed  to  give  Mr.  and  Mrs.  Tidd  nearly  £200  more  upon  the  occasion 
of  the  assignment ;  and  Mr.  and  Mrs.  Tidd  agreed  that  the  annuity  should  not  be 
redeemable  except  on  payment  of  the  additional  sum.  I  have  already  stated  that  I 
think  the  alteration  of  the  sums  payable  for  redemption  constituted  it  a  new  trans- 
action. But  suppose  that  the  transaction  had  been  effected  by  two  deeds  instead  of 
one,  there  is  no  doubt  that  the  agreement  to  alter  the  terms  of  redemption  would  not 
have  invalidated  the  former  annuity,  which  would  have  remained  untouched.  I 
know  that  doctrine  was  disputed  in  the  argument  on  the  authority  of  Earle  v.  Browne 
(10  A.  &  E.  412).  That  case  I  must  say  is  not  to  my  mind  entirely  satisfactory, 
because,  as  I  understand  it,  the  Court  there  went  further  in  setting  aside  the  deeds 
than  they  were  authorized  to  do,  even  supposing  their  decision  as  to  the  transaction 
to  have  been  right.  This  it  may  have  been  ;  but  I  do  not  think  that  it  at  all 
necessarily  governs  the  present  case.  In  that  case  there  was  not  only  a  change  in 
the  terms  of  the  redemption  of  the  annuity,  but  the  original  annuity  was  destroyed, 
and  a  new  annuity  was  substituted  for  it ;  the  original  annuity  was  an  annuity  of 
£180  a  year,  redeemable  at  a  certain  time:  the  annuity  was  altered  from  £180  a 
year  to  a  smaller  annuity,  and  the  terms  of  [888]  redemption  was  also  altered,  and 
the  Court  of  Queen's  Bench  came  to  the  conclusion  that  to  hold  that  not  to  be  a  new 
tranisaction  would  be  to  enable  a  person  to  defeat  the  Annuity  Act  altogether ;  and 
treating  it  as  a  new  annuity  they  decided  that  the  consequences  of  its  not  being 
properly  enrolled  must  therefore  attach.  That  is  not  the  case  here,  because  in  this 
case,  although  the  transaction  in  question  was  effected  by  the  same  deed,  it  was  in 
truth  merely  an  assignment  by  Dr.  Blegborough  of  an  annuity  which  was  duly 
enrolled  ;   and  then  an  abortive  attempt  to  substitute  a  new  annuity  for    the  one 
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previously  existing.  Upon  principle,  therefore,  I  think  that  although  the  statute 
may  say  that  a  deed  under  such  circumstances  is  void,  yet  that  does  not  mean  it  is 
absolutely  null  and  void  to  all  intents  and  purposes.  I  think  I  am  entitled  to  apply 
that  principle  to  a  case  like  the  present,  and  to  hold  that  the  transaction  is  only  void 
as  between  the  grantor  and  grantee,  and  not  void  as  to  anj'  collateral  matter,  and 
that  the  a.ssignment  of  the  old  aniuiity,  which  is  irrespective  of  the  provisions  of 
the  statute,  must  be  regarded  as  a  transaction  independently  of  the  grant  of  that 
annuity. 

I  am  of  opinion,  therefore,  that  the  deed  of  1834,  although  void  so  far  as  it 
altered  any  of  the  terms  of  the  previously  existing  annuity,  is  not  void  so  far  as  it 
puts  the  Messrs.  Phillips  in  the  place  of  Dr.  Blegborough.  I  think  that  is  the  legal 
construction.  Even  if  it  were  not  so,  and  it  were  to  be  treated  as  wholly  void,  still, 
as  there  is  no  doubt  that  there  was  a  valid  contract  between  Messrs.  Phillips  and 
Dr.  Blegborough,  for  the  purchase  of  the  annuity  and  the  payment  of  £1000,  I  think 
that  the  Messrs.  Phillips  are  entitled  to  stand  in  the  place  of  Dr.  Blegborough,  and 
that  for  their  annuity  [889]  of  £127,  10s.  they  would  have  a  valid  charge  on  the  freehold 
property,  but  that  they  have  no  charge  at  all  upon  the  copyholds.  The  consequence 
is,  that  the  order  of  the  Vice-Chancellor  must  be  altered  accordingly. 

His  Lordship  added  that  the  original  petition  of  appeal  of  Mrs.  Tidd  having 
been  dismissed  with  costs,  she  had  been  let  in  somewhat  irregularly  to  raise  the 
question  now  decided  in  her  favour,  but  that  this  course  was  sanctioned  solely  with 
the  view  of  saving  expense  ;  that  the  result  therefore  would  be,  that  Mrs.  Tidd  must 
pay  all  the  costs  of  her  petition,  except  so  far  as  those  costs  had  been  occasioned  by 
the  affidavits  filed  subsequently  to  the  date  of  the  judgment  in  December  last  ;  that 
Mrs.  Tidd  could  not  herself  claim  any  costs,  but  that  Messrs.  Phillips  and  Mrs.  Bassill 
would  be  entitled  to  add  their  costs  to  their  respective  securities. 

[890]     KiXG  V.  Heenan.     Before  the  Lords  Justices.     March  10,  1853. 

A  mortgagor  and  a  mortgagee  with  a  power  of  sale  joined  in  demising  the  mortgaged 
hereditaments  to  a  receiver  upon  trust  at  the  request  of  the  mortgagee  during  the 
continuance  of  the  security,  and  at  the  request  of  the  mortgagor,  after  satisfaction 
of  the  sums  secured,  to  grant  leases  of  the  premises  in  such  maimer  as  the  person 
making  such  request  should  appoint,  but  to  permit  the  mortgagor  to  receive  the 
rents  until  default  was  made  in  payment  of  the  mortgage-money  or  interest,  and 
upon  trust  after  default  to  receive  the  rents  and  apply  the  same  in  keeping  down 
the  interest  upon  the  mortgage.  These  trusts  were  not  declared  to  be  subject  to 
the  power  of  sale  in  the  mortgage.  Held,  that  they  were  so  in  effect,  and  that 
the  receiver  was  bound  without  the  concurrence  of  the  mortgagor  to  join  in 
conveying  the  hereditaments  to  a  purchaser  from  the  mortgagee  under  the  power 
of  sale. 

This  was  a  special  case  stated  for  the  opinion  of  the  Court  to  determine  whether 
the  Defendant,  who  was  a  trustee  and  receiver,  was  bound  to  concur  in  a  conveyance 
to  a  purchaser  under  a  power  of  sale  in  a  mortgage. 

On  the  7th  of  November  1827,  Richard  Gutteridge  surrendered  certain  copyhold 
hereditaments  to  Samuel  Vines  and  Thomas  Osbaldiston,  their  heirs  and  assigns,  to 
secure  the  repayment  of  £1200  and  interest.  Simultaneously  with  the  surrender,  a 
deed  of  covenant,  dated  the  7th  of  November  1827,  was  made  between  Richard 
Gutteridge  of  the  one  part,  and  Samuel  Vines  and  Thomas  Osbaldiston  of  the  other 
part,  whereby  it  was  declared  and  agreed  that  if  default  should  be  made  in  payment 
of  the  £1200  and  interest,  or  any  part  of  the  same  respectively,  at  the  time  and  in 
manner  in  the  surrender  mentioned  and  appointed  for  payment  thereof,  it  should  be 
lawful  for  Samuel  Vines  and  Thomas  Osbaldiston  and  their  heirs  or  assigns,  and  they 
and  he  were  thereby  expressly  authorized  at  any  time  or  times  thereafter,  without 
any  further  authority  from  Richard  Gutteridge  his  heirs  or  assigns  for  that  purpose, 
and  without  prejudice  to  any  other  remedy  he  or  they  might  be  entitled  to  for 
recovery  of  the  said  principal  money  and  interest,  or  to  the  right  of  foreclosing  the 
mortgaged  premises,  absolutely  to  sell  and  dispose  of  the  said  pieces  [891]  or  parcels 
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of  land,  hereditaments,  and  premises,  and  every  or  any  part  thereof  with  their 
appurtenances,  either  by  public  auction  or  private  contract  in  one  lot,  or  in  separate 
lots  at  their  or  his  discretion,  and  to  surrender,  convey  and  assure  the  hereditaments 
sold  to  the  purchaser,  or  respective  purchasers  thereof,  his  her  or  their  heirs  executors 
administrators  or  assigns,  or  as  he  or  they  respectively  should  direct  or  appoint,  freed 
and  absolutely  discharged  of  and  from  all  right  and  equity  of  redemption  whatso- 
ever, of  or  by  hini,  Kichard  Gutteridge,  or  his  heirs,  or  any  person  or  persons 
claiming  or  to  claim  from,  through,  or  under  him  or  them. 

Thomas  Osbaldiston  died  in  the  month  of  March  1837,  and  the  mortgage  was 
transferred  to  Sarah  Frances  Rice  by  an  indenture  dated  the  30th  of  April  1841, 
whereby  a  further  charge  was  also  created  in  favour  of  one  Edward  Rice. 

By  an  indenture  dated  the  20th  of  August  1841,  and  made  between  Sarah  Frances 
Rice  of  the  first  part,  Edward  Rice  of  the  second  part,  Richard  Gutteridge  of  the 
third  part,  and  the  Defendant  James  Heenan  of  the  fourth  part,  after  reciting  the 
above-mentioned  mortgage  and  further  charge  that  Richard  Gutteridge  had  entered 
into  the  agreements  therein  mentioned  for  letting  or  demising  certain  parts  of  the 
mortgaged  premises  upon  the  terms  and  in  manner  therein  mentioned,  and  that  it 
might  be  found  expedient  from  time  to  time  to  let  or  demise  other  parts  of  the  said 
premises ;  and  further  reciting  that  for  the  purpose  of  facilitating  the  letting  and 
demising  of  the  said  premises  or  any  part  or  parts  thereof,  and  also  for  the  purpose  of 
better  securing  the  regular  payment  of  the  interest  of  all  the  said  principal  moneys 
secured,  as  thereinbefore  recited,  it  had  been  agreed  between  Richard  Gutteridge, 
Sarah  Frances  [892]  Rice,  and  Edward  Rice,  that  the  premises  should  be  vested  in 
James  Heenan  for  the  term  of  twenty-one  years,  upon  the  trusts  thereinafter 
declared  of  the  same  ;  and  that  James  Heenan,  his  executors,  administrators,  and 
assigns,  should  be  invested  with  such  power  and  authorities,  as  were  thereinafter 
expressed,  as  receiver  and  receivers  of  the  rents  and  profits  of  the  .said  premises ;  and 
after  further  reciting  that  a  licence  had  been  obtained  from  the  lord  of  the  manor 
empowering  Sarah  Frances  Rice  and  Richard  Gutteridge  to  demise  the  premises  in 
manner  and  for  the  term  thereinafter  mentioned,  it  was  witnessed  that  Sarah  Frances 
Rice,  with  the  privity  and  approbation  of  Richard  Gutteridge  and  Edward  Rice, 
demised  the  premises  unto  James  Heenan,  his  executors,  administrators,  and  assigns, 
for  the  term  of  twenty-one  years,  commencing  from  the  24th  of  June  1840,  without 
impeachment  of  waste,  upon  trust,  that  James  Heenan,  his  executors,  administrators, 
and  assigns,  should  from  time  to  time  thereafter,  at  the  request  and  by  the  direction 
of  Sarah  F.  Rice,  her  executors,  administrators,  and  assigns,  during  the  continuance 
of  the  said  several  securities  then  vested  in  her  as  thereinbefore  stated  or  any  of 
them,  and  after  full  satisfaction  and  discharge  of  the  same  several  securities,  then  at 
the  request  and  by  the  direction  of  Edward  Rice,  his  executors,  administrators  or 
assigns,  during  the  continuance  of  the  security  then  vested  in  him  as  thereinbefore 
stated,  and  after  the  full  discharge  and  satisfaction  of  all  the  said  several  securities, 
then  at  the  request  and  by  the  direction  of  Richard  Gutteridge,  his  heirs  or  assigns, 
demise  and  lease  to  the  persons  or  person  for  the  time  being,  entitled  under  the  said 
several  agreements  thereinbefore  mentioned  or  any  of  them,  or  to  any  other  person 
or  persons  whomsoever,  any  part  or  parts  of  the  said  premises  for  all  or  any  [893] 
part  of  the  then  unexpired  residue  of  the  term  of  twenty-one  years,  upon  such  terms 
and  in  such  manner  as  the  person  or  persons  making  such  requests  and  giving  such 
directions  as  aforesaid  should  respectively  appoint,  and  upon  further  trust  that  until 
default  .should  be  made  in  payment  to  Sarah  F.  Rice,  her  executors,  administrators, 
or  assigns  of  the  interest  to  become  due  upon  the  several  mortgage  debts  therein 
mentioned,  James  Heenan,  his  executors,  administrators  and  as.signs  should  permit 
Richard  Gutteridge,  his  heirs  and  assigns,  to  receive  and  take  the  rents  and  profits 
of  the  said  premises  for  his  and  their  own  benefit ;  and  upon  further  trust,  that  in 
case  any  such  default  in  payment  should  be  so  made,  then,  and  in  any  such  case, 
James  Heenan,  his  executors,  administrators  and  assigns,  should  thenceforth,  from 
time  to  time,  during  the  continuance  of  the  said  several  securities,  or  any  of  them, 
collect  and  receive  all  and  singular  the  rents  and  profits  of  the  said  premises  from  the 
then  present  and  future  lessees,  tenants  and  occupiers  of  the  said  premises,  and  other 
the  person  or  persons  who  should  be  liable  to  pay  the  rents  and  profits  thereof 
respectively,  when  and  as  the  same  respectively  should  become  due.     The  deed  then 
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purported  to  empower  the  Defendant  to  collect  the  rents  and  do  all  such  acts  as  the 
mortgagor  and  mortgagees  could  have  done.  And  it  declared  that  the  Defendant, 
his  executors,  administrators  and  assigns,  should  stand  possessed  of  the  rents  and 
profits  which  should  be  collected  or  received  by  him  or  them  respectively,  upon  trust 
from  time  to  time,  in  the  first  place,  to  pay  thereout  all  taxes,  rates,  assessments  and 
impositions  which  then  were  or  should  thereafter  be  payable  in  respect  of  the  same 
premises,  and  which  the  respective  lessees  tenants  or  occupiers  thereof  should  not  be 
liable  to  pay,  and  in  the  next  place,  to  deduct  and  retain  thereout  for  his  and  their 
own  benefit  a  reasonable  compensation  for  [894]  his  and  their  trouble  and  expense  in 
collecting,  receiving  and  recovering,  and  applying  the  said  rents  and  profits  respec- 
tively, not  exceeding  one  shilling  in  the  pound  upon  all  moneys  to  be  so  collected  and 
received  ;  and  in  the  next  place,  to  pay  thereout  to  Sarah  F.  Rice,  her  executors, 
administrators,  or  assigns,  the  interest  to  become  due  on  her  mortgage  debt ;  and  in 
the  next  place,  to  pay  thereout  to  Edward  Kice,  his  executors,  administrators,  or 
assigns,  the  interest  to  become  due  on  his  debts  ;  and  in  the  last  place  to  pay  all  the 
residue  or  surplus  (if  any)  of  the  said  rents  and  profits  after  answering  and  satisfying 
the  trusts  and  purposes  aforesaid  to  Richard  Gutteridge,  his  executors,  administrators, 
or  assigns. 

In  the  year  1843,  default  having  been  made  in  payment  to  Sarah  F.  Rice  of  the 
interest  on  her  several  securities,  the  Defendant  under  the  powers  and  authorities 
civen  to  him  as  aforesaid  entered  into  and  had  ever  since  been  in  receipt  of  the  rents 
and  profits  of  the  said  premises. 

Sarah  F.  Rice  had  died,  and  Henry  Edridge  Rice,  her  nephew  and  heir  at  law  and 
customary  heir,  had  been  admitted. 

Sales  had  been  made  under  the  trust  contained  in  the  mortgage,  and  all  the 
purchasers  (except  one)  had  accepted  the  title  to  their  several  lots  purchased  by  them, 
and  were  willing  to  complete  their  purchases  pro\aded  the  Defendant  would,  upon 
completion  thereof,  surrender  or  assign  to  them,  or  as  they  might  direct,  their  several 
lots  for  all  the  residue  of  the  term  vested  in  him.  Requests  had  been  made  to  him  by 
the  Plaintiff  (who  was  the  executor  of  Mrs.  Sarah  F.  Rice)  to  make  such  surrenders 
or  assignments  accordingly,  but  the  Defendant  refused  so  to  do  without  either  the 
•direction  of  the  Court  or  the  concurrence  of  [895]  the  several  persons  interested  in 
the  equity  of  redemption,  on  the  ground  that  he  had  been  advised  by  counsel  that  it 
was  very  doubtful  whether  the  eflFect  of  the  indenture  of  the  20th  of  August  1841 
was  not  to  destroy,  or  at  all  events  to  suspend  during  the  term  thereby  created,  the 
power  of  sale  given  to  Sarah  F.  Rice  by  the  indenture  of  the  30th  of  April  1841. 

The  questions  for  the  opinion  of  the  Court  were  : — 

Whether  the  power  of  sale  given  to  or  vested  in  Sarah  F.  Rice,  by  the  indenture 
of  the  30th  of  April  1841,  was  or  not  destroyed  or  suspended  by  the  indenture  of  the 
20th  of  August  1841. 

And  whether  the  Defendant  was  bound,  without  the  concurrence  of  any  of  the 
persons  interested  in  the  equity  of  redemption  of  the  premises  bought  by  the  said 
purchasers  respectively,  to  assign  or  dispose  of  the  same  respectively  for  all  the  residue 
of  the  term  of  years  in  such  manner  as  they  respectively,  on  the  completion  of  their 
respective  purchases,  might  require. 

Mr.  Malins  and  Mr.  Surrage  for  the  Plaintiff  were  not  required  to  address  the 
Court. 

Mr.  Chandless  and  Mr.  Goodeve,  for  the  Defendant,  contended  that  the  deed  of  the 
20th  August  1841  was  not  merely  an  appointment  of  a  receiver  on  behalf  of  a  mort- 
gagor and  mortgagee,  but  was  made  for  the  purpose  of  carrying  into  effect  a  general 
scheme  of  letting  which  could  not  be  determined  without  the  assent  of  the  mortgagor. 
There  was  nothing  in  the  deed  determining  those  trusts  at  the  will  of  either  of  the 
parties  alone.  If  it  had  been  intended  to  preserve  the  power  of  sale,  some  words 
expressing  such  an  intention  would  [896]  have  been  introduced.  At  all  events  Mr. 
Heenan  could  not  safely  act  upon  a  mere  private  opinion. 

Their  Lordships  held  that  the  power  of  sale  was  not  affected  by  the  provisions 
of  the  deed  of  the  20th  of  August  1841,  and  that  the  Defendant  was  bound  to  concur 
in  the  assurance  to  the  purchasers. 
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[896]    Burgess  4'.  Burgess.    March  \7 ,  1853. 

[S.  C.  22  L.  J.  Ch.  675;  17  Jur.  292.  See  Schweitzer  v.  Atkins,  1868,  37  L.  J.  Ch. 
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Jamieson  v.  Jamieson,  1897-98,  15  R.  P.  C.  181  ;  Cellular  Clothing  Co.  v.  Ma.don 
[1899],  A.  C.  336;  T'alentine  Meat  Juice  Co.  v.  Valentine  Extract  Co.,  1899,  1900 
17  K.  P.  C.  10,  673.  Cf.  Cash  v.  Cash,  1901-02,  18  R.  P.  C.  213;  19  K  P  C 
181  ;  Mm-rall  v.  Hessin,  1903,  20  R.  P.  C.  429.] 

Where  a  person  is  selling  an  article  in  his  own  name  fraud  must  be  shewn  to  con- 
stitute a  case  for  restraining  him  from  so  doing  on  the  ground  that  the  name  is  one 
in  which  another  has  long  been  selling  a  similar  article. 

Therefore,  where  a  father  had  for  many  years  exclusively  sold  an  article  under  the 
title  of  "  Burgess's  Essence  of  Anchovies,"  the  Court  would  not  restrain  his  son  from 
selling  a  similar  article  under  that  name,  no  fraud  being  proved. 

Delay  from  October  to  March  in  appealing  from  the  refusal  of  a  motion  for  an 
injunction  held  fatal  to  the  appeal. 

This  was  a  motion  by  way  of  appeal  from  the  decision  of  Vice-Chancellor 
Kindersley  refusing  an  injunction  to  restrain  the  Defendant,  his  workmen,  servants, 
and  agents,  from  selling  or  disposing  of,  or  causing  or  procuring  to  be  sold  or  disposed 
of,  any  sauce,  essence,  or  composition  manufactured  by  or  for  him,  and  described  as  or 
purporting  to  be  or  represented  as  being  Burgess's  Essence  of  Anchovies,  and  from 
using  with  or  for  his  bottles  of  the  said  sauce,  essence,  or  composition,  or  any  of 
them,  any  wrapper  or  wrapper.?,  having  printed  thereon  the  words  "  Burgess's  Essence 
of  Anchovies,"  or  any  words  applicable  to  or  descriptive  of  the  essence  of  anchovies 
made  and  sold  by  the  Plaintiff,  and  also  from  using,  publishing,  or  circulating,  or 
causing  or  procuring  to  be  used,  published,  or  circulated,  any  catalogue  oi'  catalogues, 
list  or  lists,  purporting  that  the  Defendant  was  the  manufacturer  of  "Burgess's 
Essence  of  Anchovies,"  or  containing  any  word  or  words  representing  or  leading 
purchasers  or  customers  to  believe  that  the  sauce,  essence,  or  composition  manufac- 
tured and  sold  by  [897]  the  Defendant  was  the  same  as  that  then  and  theretofore 
manufactured  and  sold  by  the  Plaintiff,  and  also  from  using  or  exhibiting  any  window 
bill,  or  other  bill  purporting  that  the  Defendant  sold  "  Burgess's  Essence  of  Anchovies." 
And  also  from  using  any  billhead  or  invoice  having  thereon  the  words  "Manufac- 
turer of  Burgess's  Essence  of  Anchovies,"  or  any  words  to  such  or  the  like  purport  or 
effect.  And  also  from  using  any  box  or  packing  case,  bearing  thereon  the  words 
"  Burgess's  Essence  of  Anchovies,"  or  any  words  to  such  or  the  like  purport  or  effect. 
And  also  from  publishing  or  causing  to  be  published  any  advertisement  or  advertise- 
ments containing  the  words  "  Burgess's  Essence  of  Anchovies,"  or  any  words  to  such  or 
the  like  purport  or  effect. 

The  original  motion  before  the  Vice-Chancellor,  besides  seeking  as  above,  sought 
to  restrain  the  Defendant  from  continuing  over  his  shop  front  the  words  "  late  of 
107  Strand  ; "  and  from  contiiniing  on  the  sides  of  his  shop  a  plate  with  the  words 
"Burgess's  Fish  Sauce  Warehouse,  late  of  107  Strand." 

The  bill,  and  the  affidavits  in  support  of  the  motion,  stated  in  substance  as 
follows : — 

For  many  years  previously  to  the  year  1800,  John  Burgess,  the  late  father  of  the 
Plaintiff  carried  on  the  trade  of  an  Italian  warehouseman,  at  No.  107  Strand,  which 
embraced  among  other  matters  the  making  and  vending  of  various  fish  sauces  and 
other  sauces.  In  the  year  1800  the  Plaintiff,  his  only  son,  then  twenty-two  years  of 
age,  was  taken  into  partnership  by  his  father  in  the  business,  according  to  the  terms 
of  a  deed  of  co-partnership,  dated  the  10th  of  October  1800,  by  which  it  was  agreed 
that  they  should  be  partners  in  the  said  [898]  business  during  their  joint  lives  in 
equal  shares,  and  that  upon  the  death  of  either  of  them,  the  surviving  partner  should 
be  at  liberty  to  carry  on  the  business  on  his  own  separate  account,  and  to  continue 
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to  reside  in  the  house  and  premises,  paying  to  the  legal  representatives  of  the 
deceased  partner  the  fair  value  of  the  share  and  interest  of  such  partner  in  the  stock- 
in-trade,  utensils,  and  debts.  The  Plaintift'  and  his  father  thenceforth  carried  on  the 
trade  in  partnership  together  at  No.  107  Strand,  aforesaid,  under  the  style  or  firm 
of  "John  Burgess  &  Son,"  down  to  the  death  of  the  Plaintiff's  father,  who  died  in  the 
year  1820,  and  left  the  Plaintiff  his  sole  e.xecutor  and  residuary  legatee. 

Since  the  death  of  the  father  the  Plaintilf  had  continued  to  carry  on  and  then 
carried  on  the  trade  or  business  at  No.  107  Strand,  on  his  own  sole  account  and  for 
his  own  sole  use,  but  under  the  same  style  of  "  John  Burgess  &  Son,"  which  had  been 
previously  used.  No  son  of  the  Plaintiff"  had  at  any  time  been  admitted  a  partner  in 
the  trade  or  business,  and  the  Plaintiff  was  the  sole  proprietor  of  the  said  trade  or 
business  carried  on  at  No.  107  Strand. 

John  Burgess,  the  Plaintiff's  father,  was  the  first  inventor  and  manufacturer  of  an 
essence  or  sauce  called  "  Essence  of  Anchovies,"  which  was  manufactured  and  sold  by 
him  at  No.  107  Strand,  previously  to  the  year  1800,  and  by  the  Plaintiff  and  his 
father  as  such  co-partners  as  aforesaid  subsequently  to  that  year  during  the  con- 
tinuance of  the  co-partnership,  and  had  been  since  the  death  of  the  Plaintiff's  father, 
and  still  was  manufactured  and  sold  by  the  Plaintiff  in  very  large  quantities.  The 
name  "  Essence  of  Anchovies  "  was  first  used  and  adopted  by  John  Burgess  the  Plain- 
tiff's father,  and  was  not  used  by  any  person  before  him. 

[899]  Since  the  year  1800  there  had  always  been  and  there  still  were  labels  or 
printed  papers  affixed  to  or  pasted  on  or  round  the  bottles  in  which  the  said  essence 
of  anchovies  so  manufactured  and  sold  by  the  Plaintiff's  father,  and  by  him  and  the 
Plaintiff  jointly,  and  by  the  Plaintiff"  as  aforesaid,  had  been  and  was  sold. 

The  Plaintiff'  had  two  sons,  William  Harding  Burgess  and  John  James  Burgess, 
who  had  been  for  many  years  retained  and  employed  by  the  Plaintiff  in  his  said  trade 
or  business  as  his  assistants,  receiving  salaries  ;  and  the  Defendant  William  Harding 
Burgess  was  so  retained  and  employed  for  a  period  of  thirty  years,  or  thereabouts, 
before  and  up  to  the  month  of  May  1851.  He  was  permitted  to  reside  on  the  trade 
premises.  No.  107  Strand,  and  did  so  reside  until  February  1847,  and  the  Plaintiff's 
other  son  also  resided  on  the  premises  for  many  years. 

Shortly  before  Midsummer  1852,  the  Plaintiff' was  informed  that  William  Harding 
Burgess  had  taken  a  house,  warehouse  and  premises  in  King  William  Street,  in  the 
City  of  London,  on  a  lease,  or  for  a  term  to  commence  at  or  from  Midsummer  1852, 
and  the  Plaintiff  was  afterwards  informed  that  William  Harding  Burgess  was  fitting 
up  the  same  premises  for  business. 

About  the  15th  of  August  1852,  the  Plaintiff  was  informed  that  William  Harding 
Burgess  had  just  opened  business  (as  in  fact  he  had)  at  or  on  the  same  premises  in 
the  trade  of  an  Italian  and  fish  sauce  warehouseman,  and  was  selling  or  offering  for 
sale  various  sauces  and  other  articles,  such  as  were  usually  sold  by  Italian  warehouse- 
men. 

The  Defendant  had  letters  and  figures  over  his  shop  [900]  front  the  words  "  W. 
H.  Burgess,  late  of  107  Strand  ;"  the  words  "  W.  H.  Burgess,"  occupying  the  space 
over  one  window,  and  the  figures  and  word  "  107  Strand,"  occupying  the  space  over 
the  other  window,  and  the  words  "late  of"  being  in  the  intermediate  space  over  the 
fanlight ;  and  being,  according  to  the  statements  in  the  bill  and  the  affidavit,  in 
much  smaller  letters,  and  in  German  text,  so  as  not  to  attract  the  same  notice. 

The  labels  used  by  the  Plaintiff  and  Defendant  respectivelj',  which  were  principally 
relied  upon,  were  as  follows  : — 

"  107  (Royal  arms)  Strand,  corner  of  the  Savoy  Steps.  John  Burgess  &  Son. 
Original  and  Superior  Essence  of  Anchovies.  The  excellence  of  their  much  esteemed 
essence  of  anchovies  stands  unrivalled  as  a  fish  sauce,  viz.,  for  salmon,  turbot,  soles, 
eels,  cod,  haddock,  and  in  all  stewed  fish.  N.B.  Be  careful  that  you  are  not  imposed 
upon  by  being  supplied  with  the  counterfeit  sort,  as  many  persons  are  daily  waiting 
upon  country  shopkeepers,  offering  them  an  extra  large  profit  to  vend  it.  Burgess's 
New  Sauce  is  strongly  recommended  to  those  palates  not  partial  to  anchovy.  The 
very  flattering  reception  this  new  sauce  has  experienced  induces  the  proprietors  to 
offer  it  as  one  of  general  utility  and  convenience,  being  alike  adapted  for  fish,  game, 
meats  or  poultry,  all  made  dishes,  steaks,  meat  pies,  browning  for  gravies  or  soups, 
maintenon  cutlets,  &c." 


3DBG.  M.  &G.  901.  BURGESS    V.    BURGESS  353 

"36  King  William  Street,  Late  of  107 

City,  London.  (Royal  arms.)  Strand. 

Burgess's 
Essence  of  Anchovies. 

"The  excellence  of  the  much  esteemed  es.sence  of  an-[901]-chovies,  stands 
unrivalled  as  a  fish  sauce,  viz.,  for  salmon,  turbot,  soles,  eels,  cod,  and  for  all  stewed 
fish.  This  sauce  is  made  with  the  same  care  which  has  rendered  it  pre-eminent,  and 
is  warranted  to  keep  in  extreme  climates  whether  hot  or  cold.  Burgess's  Universal 
Sauce  is  confidently  recommended  to  those  not  partial  to  the  essence  of  anchovies. 
The  proprietor  is  induced  to  offer  this  sauce  as  one  calculated  for  general  utility  and 
convenience,  being  applicable  to  all  kinds  of  fish,  game,  made  dishes,  steaks,  chops, 
meat  pies,  mutton  cutlets,  &c." 

The  Vice-Chancellor  granted  an  injunction,  restraining  the  Defendant  from  con- 
tinuing the  use  of  the  words  "late  of  107  Strand,"  and  from  continuing  on  the  sides 
of  his  shop  door  the  plate  with  the  words  "  Burgess's  Fish  Sauce  Warehouse,  late  of 
107  Strand,"  but  refused  the  rest  of  the  motion. 

From  this  refusal  the  Plaintiff  now  appealed. 

Sir  Frederick  Thesiger,  Mr.  Campbell,  and  Mr.  Regnier  Moore,  for  the  motion. 
The  words  "  Burgess's  Essence  of  Anchovies "  have  never  been  used  except  to 
designate  the  article  manufactured  and  sold  by  the  Plaintiff  and  his  late  father,  or 
one  of  them,  and  would  always  be  supposed  to  denote  that  the  article  to  which  they 
were  affixed  had  been  so  manufactured  and  sold.  The  circumstance  that  another 
person  has  the  same  name  does  not  entitle  him  to  mislead  the  public  by  adopting  the 
trade  mark  in  which  the  Plaintiff  has  acquired  a  property.  In  Si/kes  v.  Sykes  (3  B.  & 
C.  5-il),  the  Plaintiff  made  shot  belts  and  powder  flasks,  which  he  was  accustomed  to 
mark  with  the  words  "  Sykes's  Patent."  [902]  The  Defendants  in  that  case,  one  of 
whom  was  named  Sykes,  used  a  stamp  with  the  words  "Sykes's  Patent,"  and  it  was 
contended  that  as  one  of  the  Defendants  was  named  Sykes,  and  the  Plaintiff  had  no 
more  right  to  call  his  goods  patent  than  the  Defendants,  the  proceeding  was  justifi- 
able ;  but  the  Court  of  Queen's  Bench  held,  that  although  the  Defendants  did  not 
themselves  sell  the  articles  as  goods  of  the  Plaintiff's  manufacture,  the  verdict  for  the 
Plaintiff  ought  not  to  be  disturbed.  In  Blofeld  v.  Payne  (4  B.  &  Ad.  410),  the  Plain- 
tiff was  the  inventor  of  metallic  hones  which  he  was  accustomed  to  wrap  up  in 
envelopes  to  distinguish  them.  The  Defendants  made  other  hones  and  wrapped  them 
up  in  similar  envelopes,  whereby  the  Plaintiff  alleged  that  he  was  prevented  from  dis- 
posing of  a  great  number  of  his  hones,  and  they  were  depreciated  in  value,  and 
injured  in  reputation  :  it  was  held  that  the  Plaintiff  was  entitled  to  damages,  although 
he  did  not  prove  that  the  Defendants'  hones  were  inferior,  or  that  he  had  sustained 
any  specific  damage. 

[The  Lord  Justice  Knight  Bruce.  The  law  on  the  subject  is  as  old  as  Southern 
V.  How,  in  Popham's  Reports  (page  144).] 

In  Croft  V.  Day  (7  Beav.  84-88),  Lord  Langdale  said,  "  No  man  has  a  right  to 
sell  his  own  goods  as  the  goods  of  another.  You  may  express  the  same  principle  in 
a  different  form,  and  .say  that  no  man  has  a  right  to  dress  himself  in  colours,  or  adopt 
and  bear  symbols,  to  which  he  has  no  peculiar  or  exclusive  right,  and  thereby 
personate  another  person,  for  the  purpose  of  inducing  the  public  to  suppose,  either 
that  he  is  that  other  person,  or  that  he  is  connected  with  and  selling  the  manufacture 
of  such  other  person,  [903]  while  he  is  really  selling  his  own.  It  is  perfectly  mani- 
fest that  to  do  these  things  is  to  commit  a  fraud,  and  a  very  gross  fraud.  I  stated 
upon  a  former  occasion,  that,  in  my  opinion,  the  right  which  any  person  may  have 
to  the  protection  of  this  Court  does  not  depend  upon  any  exclusive  right  which  he 
may  be  supposed  to  have  to  a  particular  name,  or  to  a  particular  form  of  words.  His 
right  is  to  be  protected  against  fraud,  and  fraud  may  be  practised  against  him  by 
means  of  a  name,  though  the  person  practising  it  may  have  a  perfect  right  to  use 
that  name,  provided  he  does  not  accompany  the  use  of  it  with  such  other  circum- 
stances as  to  effect  a  fraud  upon  others." 

Perry  v.  Truefitt  (6  Bea.  66)  is  to  the  same  effect.  In  Millington  v.  Fox  (3  Myl.  & 
Cr.  338)  the  Court  held  that  there  is  a  title  to  trade  marks  independently  of  fraud. 
Lord  Cottenham,  in  giving  judgment  in  that  case,  said,  "  It  does  not  appear  to  me 
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that  there  was  aiij'  fraudulent  intention  in  the  use  of  the  marks.  That  circumstance, 
however,  does  not  deprive  the  Plaintiffs  of  their  right  to  the  exclusive  use  of  those 
names;"  and  his  Lordship  decreed  a  perpetual  injunction. 

They  also  referred  to  Letois  v.  Langilon  (7  Sim.  421)  and  Knott  v.  Morgan  (2  Keen, 
213). 

Mr.  Bacon  and  Mr.  May,  for  the  Defendant,  were  not  called  upon. 

The  Lord  Justice  Knu;ht  Bruce.  All  the  Queen's  subjects  have  a  right,  if 
they  will,  to  manufacture  and  sell  pickles  and  .sauces,  and  not  the  less  that  their 
fathers  have  done  so  before  them.  All  [904]  the  Queen's  subjects  have  a  right  to  sell 
these  articles  in  their  own  names,  and  not  the  less  so  that  they  bear  the  same  name 
as  their  fathers ;  nor  is  there  anything  else  that  this  Defendant  has  done  in  question 
before  us.  He  follows  the  same  trade  as  that  his  father  follows  and  has  long  followed, 
namely,  that  of  a  manufacturer  and  seller  of  pickles,  preserves,  and  sauces ;  among 
them,  one  called  "  essence  of  anchovies."  He  carries  on  business  under  his  own  name, 
and  sells  his  essence  of  anchovies  as  "  Burgess's  Essence  of  Anchovies,"  which  in  truth 
it  is.  If  any  circumstance  of  fraud,  now  material,  had  accompanied,  and  were  con- 
tinuing to  accompany,  the  case,  it  would  stand  very  differently  ;  but  the  whole  case 
lies  in  what  I  have  stated.  The  whole  ground  of  complaint  is  the  great  celebrity 
which,  during  many  years,  has  been  possessed  by  the  elder  Mr.  Burgess's  essence  of 
anchovies.  'That  does  not  give  him  such  exclusive  right,  such  a  monopoly,  such  a 
privilege,  as  to  prevent  any  man  from  making  essence  of  anchovies,  and  selling  it 
under  his  own  mame.  Without  therefore  questioning  any  one  of  the  authorities 
cited,  all  of  which  I  assume  to  have  been  correctly  decided,  I  think  that  there  is  here 
no  case  for  an  injunction. 

But  if  I  had  any  doubt  upon  the  matter,  it  would  be  impossible,  I  think,  to  accede 
to  the  present  motion,  a  mere  interlocutory  application  by  way  of  appeal,  notice  of 
which  is  not  given  till  March,  to  vary  an  order  pronounced  in  the  preceding  October. 
I  am  of  opinion  that  this  motion  must  be  refused  with  costs,  with  liberty  to  the 
Plaintiff  to  take  such  proceedings  at  law  as  he  may  be  advised. 

The  Lord  Justice  Turner.  I  concur  in  the  opinion  that  this  motion  should  be 
refused  with  costs.  No  man  can  have  any  right  to  re-[905]-present  his  goods  as  the 
goods  of  another  person,  but  in  applications  of  this  kind  it  must  be  made  out  that 
the  Defendant  is  selling  his  own  goods  as  the  goods  of  another.  Where  a  person  is 
selling  goods  under  a  particular  name,  and  another  person,  not  having  that  name,  is 
using  it,  it  may  be  presumed  that  he  so  uses  it  to  represent  the  goods  sold  by  himself 
as  the  goods  of  the  person  whose  name  he  uses ;  but  where  the  Defendant  sells  goods 
under  his  own  name,  and  it  happens  that  the  Plaintiff  has  the  same  name,  it  does  not 
follow  that  the  Defendant  is  selling  his  goods  as  the  goods  of  the  Plaintiff.  It  is  a 
question  of  evidence  in  each  case  whether  there  is  false  representation  or  not.  Looking 
at  the  labels  before  us,  I  think  it  is  clear  that,  since  the  order  made  by  the  Vice- 
Chancellor,  there  has  been  no  representation  made  on  the  part  of  the  Defendant  that 
the  goods  which  he  is  selling  are  the  goods  manufactured  by  the  Plaintiff.  This 
motion,  therefore,  must  be  refused  with  costs,  the  Plaintiff  having  liberty  to  proceed 
at  law  as  he  may  be  advised. 

[906]     Lodge  v.  Prichard.     Before  the  Lords  Justices.     3farch  19,  1853. 

The  meaning  of  the  Act  15  &  16  Vict.  c.  86,  s.  54,  is,  that  where  vouchers  have  been 
lost,  or  the  accounts  cannot  be  taken  in  the  ordinary  way,  the  Court  may  give 
special  directions.  But  such  directions  will  not  be  given  unless  it  appears  that  the 
ordinary  evidence  cannot  be  had,  or  merely  to  save  expense. 

Semble,  that  by  the  ordinary  rules  of  the  Court  partnership  books  are  admissible 
in  evidence  for  and  against  all  the  partners  and  their  estates. 

Semble,  that  the  15  and  16  Vict.  c.  86,  s.  54,  does  not  operate  retrospectively. 

This  was  an  appeal  of  Defendants  from  the  refusal  by  Vice-Chancellor  Stuart  of 
motion  that  in  taking  the  accounts  directed  by  the  decree  on  July  23,  1851,  of  the 
dealings  and  transactions  between  Adam  Lodge  the  testator  in  the  pleadings  named 
and  the  Defendants  Richard  Williams  Prichard  and  William  Rushton  Coulborn,  and 
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in  making  the  inquiries  as  to  what  the  partnership  consisted  of  at  the  time  of  the 
death  of  the  testator,  and  what  was  the  share  and  interest  of  the  testator  therein,  the 
several  partnership  books  of  account,  in  which  the  accounts  of  the  sfiid  dealings  and 
transactions  had  been  kept  (viz.,  the  "cash  book,"  "  waste  book,"  and  "ledger,"  used 
in  keeping  the  partnership  accounts  between  the  testator  and  the  Defendants  Richard 
Williams  Prichard  and  William  Kushton  Coulborn)  might  be  taken  as  primd  facie 
evidence  of  the  truth  of  the  matters  therein  contained. 

In  support  of  the  motion  the  Defendant  William  Rushton  Coulboin  deposed  that 
for  several  years  prior  to  the  1st  of  January  1837  the  testator  had  carried  on  business 
in  Liverpool  as  a  shipowner  and  general  merchant  in  partnership  with  the  Defendant 
R.  W.  Prichard  and  the  deponent ;  but  that  during  such  period  the  testator  was 
interested  in  the  ships  only  as  a  part  owner  thereof,  and  had  no  interest  in  the 
general  business;  that  in  the  month  of  January  1837  it  was  arranged  that  the 
<leponent  should  also  be  admitted  as  a  partner  in  the  general  business  from  the  1st  of 
January  1837  ;  that  the  last-mentioned  partnership  was  determined  by  the  [907] 
death  of  the  testator  on  the  5th  of  April  1847  ;  that  within  a  month  after  the  death 
of  the  testator  and  at  an  interview  which  the  deponent  had  with  the  Plaintiff'  and  John 
Lodge  Ellerton  one  of  the  Defendants  respecting  the  testator's  affairs,  the  deponent 
suggested  to  them  that  it  would  be  satisfactory  to  Richard  Williams  Prichard  and 
himself  if  the  Plaintiff  and  Mr.  Ellerton  would  employ  an  accountant  to  examine  the 
books  of  the  partnership  and  investigate  the  testator's  affairs  on  their  behalf,  and  that 
accordingly  they  appointed,  for  that  purpose,  an  accountant  named  Banner,  who 
instituted  a  laborious  investigation  of  the  co-partnership  affairs  on  behalf  of  the 
Plaintiff  and  Mr.  Ellerton,  and  that  some  closing  entries  were  made  in  such  books  by 
his  direction  or  with  his  full  sanction  and  approval  for  the  purpose  of  ascertaining 
the  profits,  if  any,  and  making  a  division  thereof,  and  otherwise  adjusting  such 
partnership  accounts,  and  that  the  same  were  so  adjusted  and  settled  by  him  up  to 
the  5th  of  April  1837  ;  that  no  entry  was  made  in  the  partnership  books  subsequently 
to  the  death  of  the  testator  except  by  the  direction  or  with  the  full  sanction  and 
approval  of  Mr.  Banner,  and  that  no  such  entry  was  made  except  for  the  purpose  of 
properly  stating,  adjusting,  and  settling  the  partnership  accounts ;  that  the  cash 
book,  waste  book,  and  ledger  used  by  the  partnership  in  keeping  the  partnership 
accounts  were  severally  produced  to  and  identified  by  him  (the  deponent)  at  the  time 
when  he  made  an  affidavit  in  the  cause  filed  Ilth  January  1853;  that  the  entries 
appearing  in  the  said  partnership  books,  except  the  entries  made  as  aforesaid  by  and 
with  the  direction  or  sanction  of  Mr.  Banner  were  severally  made  from  time  to  time 
in  a  due  course  of  business. 

Mr.  W.  M.  James  and  Mr.  Selwyn  supported  the  motion,  which  was  opposed  by 
the  Plaintiff  in  person. 

[908]  The  Act  15  &  16  Vict.  c.  86,  s.  54:,  (1)  was  referred  to  and  relied  upon. 

The  Lord  Justice  Turner.  According  to  the  view  which  we  take  of  this  case, 
it  is  not  necessary  for  us  to  make  any  order.  I  take  the  meaning  of  the  Act  of 
Parliament  to  be  that,  where  vouchers  have  been  lost  or  accounts  cannot  be  taken  in 
the  ordinary  course,  the  Court  may  give  directions  as  to  the  mode  in  which  the 
accounts  shall  be  taken,  and  as  to  the  evidence  which  may  be  adduced  in  support  of 
the  items  ;  and  in  truth,  according  to  my  recollection,  the  clause  referred  to  only 
established  a  practice  which  had  been  already  adopted.  (His  Lordship  referred  to 
Brown  v.  De  Tastet  (Jac.  284).)  The  Court  always  used  to  exercise  this  power,  but 
if,  upon  a  cause  coming  on  for  further  directions,  it  appeared  that  justice  had  not  been 
done  in  the  Master's  office,  the  case  was  sent  back  to  the  Master  with  special  direc- 
tions. Here  there  is  no  constat  that  the  ordinary  evidence  cannot  be  had.  It  may 
be  expensive,  but  I  am  not  prepared  to  say  that  this  Court  can  exercise  the  power  of 
dispensing  with  the  ordinary  [909]  evidence  for  the  mere  purpose  of  saving  expense. 
— (His  Lordship  read  the  section  of  the  Act.) — I  think  that  the  Court  is  bound  to 
see  whether  the  matter  requires  special  directions  to  be  given  before  it  gives  any 
such  directions.  This  does  not  appear  to  me  to  be  a  case  coming  within  the  meaning 
of  the  Act.  I  am  aware  that  some  doubt  has  been  felt  in  the  Master's  offices  whether 
entries  in  partnership  books  are  evidence  against  all  the  parties,  but  I  am  not  aware 
that  any  such  doubt  has  been  expressed  by  the  Court.  If  the  point  should  be  brought 
before  the  Court,  it  would  be  by  way  of  exception,  and  it  would  then  be  decided,  and 
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if  necessary  proper  directions  would  be  given.  I  also  doubt  whether  the  Act  can 
operate  retrospectively. 

The  Lokd  Justice  KNKiHX  Bruce.  There  are  two  points,  on  each  of  which  I 
entertain  too  much  doubt  to  dissent  from  the  order  before  us.  1st,  Whether  the 
54th  section  of  the  Act  of  Parliament  applies  to  an  account  directed  to  be  taken  by  a 
decree  made  before  the  Act  passed  ;  2dly,  Whether  the  only  order  which  could  have 
been  made  would  not  have  been  one  to  the  effect  that  the  books  should  be  taken  as 
prima  facie  evidence. 

Why  are  they  not  so  now  ?  They  contain  accounts  of  the  dealings  and  trans- 
actions of  a  partnership,  and  an  account  of  these  dealings  is  sought  at  the  instance  of 
a  person  beneficially  interested  in  the  estate  of  one  of  the  partners  against  his  surviv- 
ing partners.  That  question  only  relates  to  what  took  place  in  the  lifetime  of  the 
deceased  partner.  Priim'i  fade,  the  books  of  the  partnership  are  evidence  among  all 
the  partners,  for  them  all  and  against  them  all,  owing  to  the  agency  which  pervaded 
all  the  partnership  transactions.  If  one  partner  succeeded  in  establishing  a  case  of 
fraud  that  would  form  [910]  a  ground  for  an  e.xception  from  the  general  rule,  nor  is 
there  anything  in  the  rule  to  exclude  an  allegation  of  a  mistaken  or  erroneous  omission 
or  inserlion.  The  only  question  is,  whether  the  books  are  ;;rMH(i  facie  evidence 
between  the  partners  and  their  estates.  In  my  opinion,  they  are ;  and  therefore  the 
only  order  which  could  reasonably  be  made,  would  not  give  the  Appellants  more  than 
the  law  already  gi\'es  them. 

(1)  15  &  16  Vict.  c.  86,  s.  54,  "  It  shall  be  lawful  for  the  Court  in  any  case  where 
any  account  is  required  to  be  taken  to  give  such  special  directions,  if  any,  as  it  may 
think  iit,  with  respect  to  the  mode  in  which  the  account  should  be  taken  or  vouched, 
and  such  special  directions  may  be  given  either  by  the  decree  or  order  directing  such 
account,  or  by  any  subsequent  order  or  orders  upon  its  appearing  to  the  Court  that 
the  circumstances  of  the  case  are  such  as  to  require  such  special  directions,  and 
particularly  it  shall  be  lawful  for  the  Court,  in  cases  where  it  shall  think  fit  so  to  do, 
to  direct  that  in  taking  the  accounts  the  books  of  account  in  which  the  accounts 
required  to  be  taken  have  been  kept,  or  any  of  them,  shall  be  taken  && primil  facie 
evidence  of  the  truth  of  the  matters  therein  contained,  with  liberty  to  the  parties 
interested  to  take  such  objections  thereto  as  they  may  be  advised." 

[910]     Jones  v.  Eobinson.     Before  the  Lords  Justices.     March  8,  1853. 

The  Plaintiff  in  a  partition  suit  was  entitled  to  six-sevenths  of  the  estate,  and  had  the 
title-deeds  :  Held,  that  the  proper  form  of  decree  as  to  the  documents  of  title  was 
for  the  delivery  to  the  Defendant  of  such  of  them  as  related  exclusively  to  the  land 
which  should  be  allotted  to  him,  and  for  the  retainer  by  the  Plaintiff  of  the  rest,  he 
undertaking  to  abide  by  any  order  which  the  Court  might  make  as  to  the  same, 
with  liberty  for  either  party  to  apply. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls  upon  a  claim  for 
partition,  and  the  question  was  as  to  the  form  of  the  decree  with  respect  to  the 
custody  of  the  documents  of  title.  The  Plaintiff  and  one  of  the  Defendants  were 
tenants  in  common  of  the  property,  the  Plaintiff  being  entitled  to  six-seventh  parts, 
and  the  Defendant  to  the  remaining  one-seventh. 

The  deeds  and  writings  were  in  the  possession  of  the  Plaintiff. 

Mr.  Giffard,  for  the  Plaintiff,  contended  that  the  Plaintiff  was  entitled  to  retain 
all  the  deeds  except  such  as  related  exclusively  to  the  distinct  parts  of  the  propert}',  which 
should  be  allotted  to  the  Defendant.  He  referred  to  Hand's  Practice,  p.  152,  and  the 
form(l)  of  [911]  order  upon  a  purchase  under  a  decree  there  set  out  as  settled  by 
Lord  Hardwicke. 

Mr.  Karslake,  for  the  Defendant  entitled  to  the  other  one-seventh.  An  order  on 
a  purchase  under  the  decree  of  the  Court  differs  entirely  from  a  decree  in  a  partition 
suit.  The  proper  form  of  decree  in  the  latter  case  is  to  direct  the  deposit  of  the 
deeds  relating  to  all  the  property  in  the  Master's  office  (Seton  on  Decrees,  187), 
Trodd  v.  Dmvnes  (Seton  on  Decrees,  188 ;  2  Atk.  304).     One  tenant  in  common  has 
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no  more  right  to  the  deeds  than  the  other. — [The  Lord  Justice  Knight  Bruce  : 
But  what  right  has  the  other  to  take  them  from  him  if  he  has  the  possession  ?] 

Mr.  Bazalgette  appeared  for  another  Defendant. 

The  Lord  Justice  Knight  Bruce.  I  am  not  aware  of  any  rule  of  practice  or 
convenience  which  requires  in  the  absence  of  any  special  circumstance  the  deposit  in 
the  Master's  office  or  the  record  office  of  deeds  relating  to  property  allotted  to  more 
persons  than  one.  There  appears  to  be  no  general  rule  to  that  eiTect.  The  general 
rule  seems  to  be  to  frame  the  decree  as  in  Lord  Cardigan's  case  (Seton  on  Decrees,  185), 
and  to  [912]  reserve  liberty  to  apply  as  to  such  documents  ;  and  the  proper  course, 
as  it  appears  to  me,  is  to  leave  the  deeds  where  they  are,  with  liberty  to  apply ;  the 
Plaintiff  undertaking  to  abide  by  any  order  which  the  Court  may  make. 

The  Lord  Justice  Turner.  The  right  to  partition  is  a  legal  right,  and  I  see 
no  sufficient  reason  for  giving  the  direction  now  sought. 

The  following  was  the  form  of  the  order : — 

It  is  ordered  that  the  Defendant,  Roger  Farrand  Jackson,  do  convey  the  legal 
estate  vested  in  him,  of  and  in  the  one-seventh  of  the  legal  estate  in  the  hereditaments 
and  premises  in  the  Plaintiff's  claim  and  affidavit  mentioned,  to  the  Plaintiff  his  heirs 
and  assigns,  such  conveyance  to  be  settled  by  the  Master  of  this  Court  in  rotation, 
in  case  the  parties  differ  about  the  same.  And  it  is  ordered  that  a  commission  of 
partition  do  issue,  directed  to  certain  commissioners  to  be  therein  named,  to  divide 
the  said  hereditaments  and  premises  in  question  into  seven  equal  parts,  and  to  make 
such  partition  in  metes  and  bounds  when  they  shall  see  occasion.  And  it  is  ordered 
that  six-sevenths  thereof  be  allotted  as  the  share  of  the  Plaintiff,  and  one-seventh  as 
the  share  of  the  Defendant,  Robert  Robinson,  who  are  to  hold  and  enjoy  the  respective 
shares  and  proportions  of  the  said  estates  in  severalty  according  to  such  allotment, 
and  execute  mutual  conveyances  of  such  respective  shares  or  proportions  according 
to  their  respective  interests  therein,  and  as  they  may  respectively  direct,  such 
conveyance  to  be  settled  by  the  Master  of  this  Court  in  rotation,  in  case  the  parties 
differ  about  the  same.  And  it  is  ordered  that  the  said  Robert  Robinson  be  appointed 
to  convey  the  said  hereditaments  in  the  place  and  stead  of  Robt.  [913]  H.  Wilson, 
in  the  claim  mentioned.  And  it  is  ordered  that  he  do  convey  the  same  in  his  place 
and  stead,  and  execute  in  his  place  and  stead  such  deed  or  deeds  as  is  or  are  necessary 
for  that  purpose.  And  it  is  ordered  that  all  deeds  and  writings  in  the  custody  or 
power  of  any  of  the  parties  be  produced  before  the  Commissioners  on  oath  as  they 
shall  require,  and  the  said  Commissioners  are  to  be  at  liberty  to  examine  witnesses 
upon  oath,  and  take  the  depositions  in  writing,  and  return  the  same  with  the 
Commissioners'  report,  and  after  making  such  partition  and  division,  it  is  ordered 
that  such  of  the  title-deeds  and  writings  as  shall  appear  to  relate  solely  to  any 
distinct  part  of  the  said  hereditaments  and  premises  which  shall  be  allotted  to  either 
party  be  delivered  to  such  party.  And  it  is  ordered  that  the  Plaintiff  be  at  liberty 
to  retain  the  rest  of  such  title-deeds  and  writings,  he  undertaking  to  abide  by  any 
order  which  this  Court  may  make  as  to  the  same,  and  either  party  is  to  be  at  liberty 
to  apply  to  this  Court  for  directions  concerning  the  same.  And  it  is  ordered  that 
the  charges  of  such  partition  be  borne  rateably  and  in  proportion  to  the  estates  so 
to  be  allotted  to  them,  and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this 
Court  as  advised. 

(1)  August  8th,  1794. — "And  it  is  ordered,  that  such  of  the  title-deeds,  evidences, 
and  writings  as  relate  solely  to  the  estate  purchased  by  the  said  J.  H.,  and  also  such 
as  relate  to  the  same  jointly  with  other  estates  of  less  value,  be  delivered  to  the  said 
J.  H.,  or  to  whom  he  shall  appoint,  he  submitting  to  produce  such  last-mentioned 
deeds  and  writings  on  necessary  occasions,  and  to  enter  into  a  covenant  for  that  pur- 
pose, and  to  give  attested  copies  thereof  when  required  at  the  expense  of  the  party 
requiring  the  same,  but  as  to  such  of  the  title-deeds  as  relate  to  the  estate  purchased 
by  the  said  J.  H.  jointly  with  other  estates  of  greater  value,  he  is  to  have  attested 
copies  thereof  at  the  expense  of  the  estate,  and  the  persons  entitled  to  such  estates  of 
greater  value  are  to  execute  to  him  the  like  covenants  to  produce  such  deeds  and 
writings  on  necessary  occasions,  and  in  case  any  dispute  shall  arise  between  the  parties 
touching  the  copies  of  any  particular  deeds  relating  to  the  title  the  said  Master  is  to 
settle  the  same." 
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[914]    Johnson  v.  The  SHKEwsiurRY  and  BiRMiNcmAM  Railway  Company. 
Before  the  Lords  Justices.     March  23,  24,  1853. 

[S.  C.  22  L.  J.  Ch.  921  ;  17  Jur.  1015.  See  Mair  v.  Himalaya  Tea  Comjmny,  1865, 
L.  R.  1  Eq.  415  ;  GreenhiU  v.  Isle  of  Jl'if/ht  Railway  Umnpanij,  1871,  23  L.  T.  887  ; 
IFolrerhamptm  and  IFahall  BaUwaii  Company  \.  London  anil  North-lFestern  Railway 
Company,  1873,  L.  R.  16  Eq.  440.]  ' 

A  railway  company  agreed  with  contractors  that  the  contractors  should  work  the 
line  and  keep  the  engines  and  rolling  plant  in  repair  at  a  specified  remuneration, 
and  that  the  contract  should  be  in  force  for  seven  years,  but  with  a  proviso  for  its 
determination  if  the  contractors  did  not,  within  forty-eight  hours  after  notice  given 
by  the  company,  obey  the  instructions  contained  in  such  notice.  Held,  that  the 
agreement  was  not  of  such  a  kind  as  to  be  enforceable  by  injunction  restraining 
the  company  from  determining  the  contract  and  resuming  the  possession  of  their 
line  for  non-obedience  to  impracticable  instructions. 

Qutvre,  whether  such  an  agreement  is  consistent  with  public  policy. 

Observations  on  the  application  of  the  principle  of  specific  performance  to  contracts 
respecting  personal  services. 

This  was  an  appeal  from  the  refusal  by  Vice-Chancellor  Wood  of  a  motion  for  an 
injunction. 

By  an  agreement  dated  the  1st  of  July  1852,  and  made  between  the  Plaintiffs 
Messrs.  Richard  William  Johnson,  and  Thomas  AVilliam  Kinder,  hereinafter  called 
the  contractors,  of  the  one  part,  and  the  Defendants  the  Shrewsbury  and  Birmingham 
Railway  Company  of  the  other  part,  after  reciting  that  the  parties  thereto  had  entered 
into  two  agreements  in  writing  bearing  date  respectively  the  31st  of  May  1849, 
whereby  for  the  considerations  therein  stated  the  contractors  agreed  for  the  period 
of  ten  years  (but  determinable  as  therein  mentioned),  to  keep  in  repair  and  maintain 
all  the  rolling  stock  and  to  work  all  the  trains  of  the  railway  company ;  and  that  it 
was  found  b}'  the  parties  thereto  to  be  convenient  and  mutually  advantageous  to  alter 
and  vary  the  terms  and  conditions  upon  which,  during  the  unexpired  term  of  the 
said  agreements  and  the  term  thereinafter  mentioned,  the  contractors  should  keep  in 
repair  and  maintain  the  said  rolling  stock,  and  work  the  trains  of  the  said  railway 
company,  and  do  the  several  matters  connected  therewith  thereinafter  mentioned ; 
[915]  and  it  had  been  accordingly  agreed  hy  them  to  alter  and  vary  the  terms  of  the 
said  agreements,  and  to  determine  and  cancel  the  same,  except  as  thereinafter  provided. 
It  was  witnessed  that  the  said  parties  mutually  entered  into  the  stipulations  therein- 
after contained,  of  which  the  following  were  those  material  to  be  stated. 

"  First.  The  contract  to  endure  for  a  term  of  seven  years,  commencing  from  the 
said  Lst  day  of  July  1852,  and  terminating  upon  the  30th  day  of  June  1859,  subject 
however  to  its  earlier  determination  as  follows :  that  is  to  say,  if  the  said  parties 
hereto  of  the  first  part,  or  either  of  them,  shall  become  bankrupt  or  take  the  benefit 
of  any  Act  of  Parliament  now  or  to  be  in  force  for  the  relief  of  insolvent  debtors,  this 
agreement  shall  forthwith  cease  and  be  void,  without  prejudice  nevertheless  to  the 
rights  of  any  of  the  said  parties  hereto  which  may  have  accrued  or  have  arisen  under 
this  agreement  prior  to  the  date  of  such  bankruptcy  or  insolvency  as  aforesaid,  or  to 
the  rights  of  the  railway  company  consequent  upon  such  bankruptcy  or  insolvency, 
which  it  is  hereby  declared  shall  be  held  to  be  a  default  on  the  part  of  the  contractors 
in  the  performance  of  this  agreement  for  the  remainder  then  to  come  and  unexpired 
of  the  said  term  of  seven  years.  And  further,  if  the  parties  hereto  of  the  first  part, 
or  either  of  them,  shall  not  within  forty-eight  hours  after  notice  in  writing  from  the 
railway  company,  signed  by  the  secretary,  shall  have  been  left  at  their  principal  office 
upon  the  said  railway,  at  or  near  the  Stafford  Road,  Wolverhampton,  obey  the 
instructions  which  may  be  given  in  such  notice,  within  the  meaning  and  intent  of 
the  stipulations  herein  contained,  it  shall  be  lawful  for  the  railway  company  forthwith, 
by  another  notice  in  writing  signed  by  the  secretary,  and  delivered  to  the  contractors 
or  left  at  their  principal  office  aforesaid,  to  determine  this  contract,  [916]  and 
immediately  to  assume  the  custody  of  all  sheds  and  buildings,  plant,  engines,  and 
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rolling  stock  of  every  description,  which  may  have  been  entrusted  to  the  said  parties 
in  consequence  of  this  contract;  and  further,  in  case  the  said  railway  company  shall 
at  their  own  desire  wish  to  terminate  this  conti-act,  and  shall  deliver  to  the  said 
contractors  or  either  of  them,  or  to  the  survivor  of  them,  or  to  the  executors  or 
administrators  of  such  survivor,  or  to  the  persons  or  person  who  for  the  time  being 
shall  carry  on  the  business  aforesaid,  at  their  principal  office  aforesaid,  or  other 
principal  office  which  the  said  parties  may  then  use,  a  notice  signed  by  the  secretary, 
stating  their  desire  to  terminate  the  same  on  a  day  to  be  stated  on  such  notice,  not 
being  earlier  than  three  calendar  months  from  the  date  of  the  delivery  of  such  notice, 
then  and  in  such  case  this  contract  shall  cease  and  determine,  and  the  parties  hereto 
of  the  first  part,  in  that  event,  shall  be  entitled  to  the  compensation  hereinafter 
provided  to  be  made  and  paid  by  the  said  company." 

"Fourth.  That  the  said  contractors  shall  and  will,  from  time  to  time,  during  the 
term  of  this  contract,  repair,  restore,  or  entirely  replace,  as  may  be  necessary,  all 
rolling  stock  of  the  said  railway  company  damaged,  broken,  or  destroyed  by  accident, 
whether  by  collisions,  fire,  storm,  or  any  other  cause  which  shall  happen  to  the  same, 
on  any  part  of  the  lines  of  or  worked  by  the  railway  company  :  Provided  always, 
that  the  contractors  shall  not  be  required  to  make  good  any  rolling  stock  damaged  or 
destroyed  by  collisions  or  otherwise,  whenever  the  same  .shall  become  the  subject  of 
investigation  by  the  Board  of  Trade,  or  other  department  of  Government  for  the 
supervision  of  railways,  and  the  Government  inspector  shall  report  that  such  damage 
has  been  occasioned  otherwise  than  by  the  fault  of  the  said  [917]  contractors  or  their 
servants,  or  when  any  person  who  may  be  agreed  upon  by  the  railway  company  and 
the  contractors  to  inquire  into  the  circumstances  shall  so  report :  Provided  also,  that 
the  contractors  shall  not  be  liable  or  answerable  for  any  loss,  damage,  and  compensa- 
tion, or  other  payment,  recovered  or  recoverable  from  the  railway  company  in  respect 
of  the  death  of  or  any  damage  or  injury  to  any  passengers,  or  live  stock,  or  goods 
conveyed  in  such  trains  as  hereinafter  mentioned,  except  when  caused  by  the  neglect 
of  the  contractors,  or  their  servants  ;  but  in  such  case  the  liability  of  the  contractors 
shall  not  on  any  one  occasion  of  accident  exceed  the  sum  of  XlOO  for  or  in  respect 
of  all  the  deaths,  Io.sses,  damages,  and  injuries  caused  by  or  resulting  from  such 
accident :  Provided  further,  that  no  amount  in  respect  of  damage  shall  be  payable 
by  the  contractors  when  the  same  has  been  occasioned  by  defect  of  the  permanent 
way,  or  by  want  of  due  repair  and  maintenance  of  the  same ;  and  provided  further, 
that  nothing  herein  contained  shall  prevent  either  party  to  this  agreement  having  all 
usual  remedies  at  law  against  any  person  or  persons,  company  or  companies,  causing 
such  damage." 

"  Fifth.  The  said  contractors  will,  from  time  to  time,  and  at  all  times  during 
the  term  of  this  contract,  run  and  work  all  the  trains  of  the  railway  company,  and 
provide  for  the  purposes  of  this  contract  a  sufficient  number  of  efficient  foremen, 
mechanics,  engine-drivers,  firemen,  cleaners,  storekeepers,  and  other  persons,  and  the 
requisite  coke  and  firewood,  oil,  tallow,  grea.se,  waste  hemp,  turpentine,  red  lead  and 
other  materials,  of  the  best  quality  :  Provided  always,  that  in  the  event  of  the 
parties  hereto  of  the  first  part  failing,  after  twenty-four  hours'  notice,  to  use  their 
best  exertions  to  employ  the  necessary  workmen,  and  provide  the  necessary  stores  or 
implements,  the  railway  company  shall  have  the  power,  [918]  on  the  certificate  of 
their  engineer  or  other  person  appointed  by  the  said  railway  company  that  such  are 
required,  to  employ  such  persons  or  provide  such  stores  as  he  shall  recommend,  and 
charge  the  expenses  or  costs  of  the  same  against  the  said  contractors." 

The  thirteenth  and  some  following  clauses  defined  the  sums  which  the  railway 
company  were  to  pay  to  the  contractors  for  the  cleaning,  working,  repairing  and 
maintaining  of  the  stock. 

The  Plaintiffs  by  their  bill  stated  the  above  agreement,  and  that  the  PlaintifTs 
had  since  the  date  of  it  been  working  the  railway  according  to  the  stipulations 
thereof ;  that  on  the  .5th  of  February  1 8.53,  a  notice  in  writing  signed  by  the  secretary 
of  the  railway  company  was  served  on  the  Plaintiffs,  requiring  them  forthwith  to  put 
into  perfect  and  efficient  working  order  and  condition,  to  the  satisfaction  of  the 
company,  all  the  locomotive  engines  and  tenders,  carriages  and  waggons  of  every 
description  ;  and  that,  on  the  2d  of  March  18.5.3,  the  company's  solicitors  served  the 
Plaintiffs  with  a  notice  as  follows  : — 
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"  To  Messrs.  Richard  William  Johnson  and  Thomas  William  Kinder. — The 
Shrewsbury  and  Birmingham  Railway  Company  do  hereby,  in  pursuance  of  the 
provisions  contained  in  the  articles  of  agreement  bearing  date  the  1st  of  July  last, 
give  you  and  each  of  you  notice  to  obey  all  and  every  of  the  instructions  following ; 
that  is  to  say,  that  you  do  well  and  truly  clean,  work,  and  keep  in  good  and  sub- 
stantial repair  and  in  perfect  and  efficient  proper  working  order  and  condition,  to  the 
satisfaction  of  the  said  railway  company,  all  the  locomotive  engines  and  tenders, 
carriages,  and  waggons  of  every  description  belonging  to  the  company  ;  that  [919] 
3'ou  regularly  start,  run,  and  work  all  the  goods  trains  of  the  said  company,  as 
arranged  and  mentioned  in  the  time  bill,  and  strictly  and  punctually  attend  to  the 
times  of  departure  and  arrival  mentioned  in  such  bill :  that  you  convey,  by  the  first 
goods  train  which  shall  start  after  the  time  they  are  delivered  to  you  for  convej^ance, 
all  goods,  minerals,  and  merchandise  then  ready  to  be  forwarded,  not  exceeding  such 
quantity  as  an  engine  in  good  and  substantial  repair  and  in  proper  and  efficient 
working  order  and  condition  can  draw ;  and,  in  case  a  greater  quantity  shall  then  be 
ready  to  be  conveyed,  then  that  you  convey  as  much  thereof  as  an  engine  can  draw  ; 
that  you  do  not  use  any  of  the  extra  stock  belonging  to  the  company,  whether 
locomotive  engines,  tenders,  carriages,  or  waggons  of  any  description,  without  the 
permission  in  writing  of  Mr.  Edmund  Petre  on  behalf  of  the  said  company  first  had 
and  obtained." 

The  bill  further  stated  that  the  Plaintiffs  had  always  conveyed  the  goods,  minerals, 
and  merchandise  by  the  goods  trains  which  started  first  after  the  time  the  same  were 
delivered  to  them  whenever  it  was  possible  to  do  so,  but  that,  owing  to  the  goods 
traffic  being  much  greater  in  quantity  than  the  trains  in  the  time-table  were  sufficient 
to  carry,  it  was  not  possible  at  all  times  to  convey  all  the  goods,  minerals,  and 
merchandise  by  the  goods  trains  which  started  first  after  the  time  the  same  were 
delivered,  and  such  an  arrangement  could  only  be  carried  out  by  means  of  special 
trains,  and  that  the  Defendants,  if  they  considered  such  an  arrangement  necessary, 
ought  to  have  provided  special  trains  for  the  purpose,  which  however  they  did  not  do. 
That,  by  the  thirteenth  and  fourteenth  clauses  of  the  contract,  the  Plaintiffs  were  to  be 
consulted  by  the  company  as  to  the  advantageous  working  of  the  locomotive  engines 
in  the  timing  of  the  trains,  but  that  the  Plaintiffs  had  never  been  consulted  at  all  in 
the  matter,  and  that  thej'  had  always  [920]  protested,  but  without  effect,  against  the 
timing  of  goods  trains  as  fixed  by  the  last  time-table  of  the  18th  of  January  1853, 
inasmuch  as  the  times  of  starting  the  goods  trains  were  therein  not  arranged  for  the 
advantageous  working  of  the  locomotive  engines,  and  the  Plaintiffs  had  been  unable 
to  obey,  and  had  not  obeyed,  the  instructions  in  the  said  notice  contained  with 
regard  to  the  use  of  extra  stock,  but  they  had  continued  to  use  the  three  engines  part 
of  the  extra  stock,  inasmuch  as  if  they  had  not  done  so  the  passenger  trains  could  not 
have  run,  to  the  great  detriment  of  the  company  and  the  inconvenience  of  the  public 
as  aforesaid.  That  the  Plaintiffs  were  advised  and  insisted  that,  according  to  the 
true  construction  of  the  said  contract,  the  instructions  contained  in  the  notices  of  the 
4th  of  February  18.53,  and  2d  of  March  1853,  with  respect  to  the  Plaintiffs  putting 
into  perfect  and  efficient  working  order  and  condition,  to  the  satisfaction  of  the 
company,  all  the  locomotive  engines  and  tenders,  carriages  and  waggons  of  every 
description,  were  not  instructions  within  the  meaning  and  intent  of  the  stipulations 
contained  in  the  said  contract,  inasmuch  as  the  instructions  mentioned  in  the  said 
contract  had  reference  only  to  instructions  to  the  Plaintiffs  to  do  and  perform  such 
matters  and  things  within  the  scope  of  the  said  contract  as  the  Plaintiffs  might 
reasonably  be  expected  to  do  and  perform  within  the  space  of  forty-eight  hours  from 
the  time  of  the  serving  the  notice  containing  such  instructions,  and  as  the  Plaintiffs, 
by  not  immediately  obeying,  would  render  themselves  liable  to  the  imputation  of 
acting  in  a  wilful  and  refractory  manner ;  and  that  it  was  clearly  impossible  for  the 
Plaintiffs  to  carry  into  effect  the  instructions  contained  in  the  notices  of  the  4th  of 
February  1853,  and  the  2d  of  March  1853,  so  far  as  related  to  the  putting  into 
perfect  and  efficient  working  order  and  condition  the  rolling  stock  within  forty-eight 
hours  from  the  time  of  the  serving  such  notice. 

[921]  The  prayer  was — 1st,  That  it  might  be  declared  that,  according  to  the 
true  construction  of  the  contract,  the  instructions  mentioned  in  the  first  clause  of  the 
contract  referred  only  to  instructions  to  the  Plaintiffs  to  do  and  perform  such  matters 
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and  things  as  might  reasonably  be  done  and  performed  within  forty-eight  hours  from 
the  service  of  the  notice  in  the  first  clause  of  the  contract  firstly  mentioned,  and  that, 
if  any  of  the  instructions  given  in  such  notice  as  was  in  the  first  clause  of  the 
contract  firstly  mentioned  should  be  such  as  could  not  rcasonablyibe  carried  into  effect 
within  forty-eight  hours  from  the  time  of  the  serving  such  notice,  it  was  not  lawful 
for  the  Defendants,  by  such  notice  as  was  in  the  first  clause  of  the  contract  secondly 
mentioned  or  otherwise  to  determine  the  contract,  or  to  assume  the  custody  of  all  or 
any  sheds  or  buildings,  plant,  engines,  or  rolling  stock  of  any  description,  which 
might  have  been  entrusted  to  the  PlaintifTs  in  consequence  of  the  contract,  by  reason 
that  the  Plaintiffs  had  not  obeyed  such  instructions  as  aforesaid  ;  or,  at  any  rate,  that 
it  might  be  declared  that,  according  to  the  true  construction  of  the  contract,  it  was 
not  lawful  for  the  Defendants,  by  such  notices  as  were  in  the  first  clause  of  the 
contract  firstly  and  secondly  mentioned,  or  either  of  such  notices,  to  determine  the 
contract,  or  to  assume  the  custody  of  all  or  any  sheds  or  buildings,  plant,  engines,  or 
rolling  stock  of  any  description,  which  might  have  been  entrusted  to  the  Plaintiffs  in 
consequence  of  the  contract,  in  case  the  Plaintiffs  should,  within  forty-eight  hours 
from  the  serving  of  the  first  of  such  notices,  with  due  diligence  take  all  proceedings 
necessary  and  proper  for  carrying  into  effect  the  instructions  which  might  be  given  in 
the  first  of  such  notices  within  the  meaning  and  intent  of  the  stipulations  contained 
in  the  contract.  2d,  That  the  Defendants,  their  directors,  agents,  servants  and 
workmen  might  be  restrained  by  injunction  from  determining  the  contract,  by  gi\ang 
such  notice  as  was  in  the  [922]  first  clause  of  the  contract  secondly  mentioned,  by 
way  of  second  notice  after  the  notices  of  the  4th  of  February  1853,  and  the  2d  of 
March  18.53,  or  either  of  them,  and  from  assuming  the  custody  of  all  or  any  sheds  or 
buildings,  plants,  engines,  or  rolling  stock  of  any  description,  which  might  have  been 
entrusted  to  the  Plaintiffs  in  consequence  of  the  contract :  and  further,  that  the 
railway  company,  their  directors,  agents,  servants  and  workmen,  might  be  restrained 
by  injunction  from  determining  the  contract  by  any  such  notices,  whether  already 
given  or  thereafter  to  be  given,  as  were  in  the  first  clause  of  the  contract  firstly  and 
secondly  mentioned,  or  either  of  such  notices,  and  from  resuming  the  custody  of  all 
or  any  sheds  or  buildings,  plant,  engines,  or  rolling  stock  of  any  description,  which 
might  have  been  entrusted  to  the  Plaintiffs  in  consequence  of  the  contract,  until  the 
true  construction  of  the  contract  should  have  been  declared  by  the  decree  to  be  made 
at  the  hearing  of  the  cause,  or  until  the  Court  should  make  other  order  to  the 
contrary  ;  and  that  such  injunction  as  was  thereby  prayed,  or  an  injunction  in  such 
other  terms  as  the  Court  should  think  fit,  might  be  made  perpetual  at  the  hearing 
of  the  cause. 

A  motion  was  made,  in  the  month  of  March  18-53,  before  Vice-Chancellor  Wood, 
for  the  injunction  in  the  terms  of  the  prayer  of  the  bill,  and  was  refused. 

From  this  refusal  the  Plaintiffs  appealed. 

The  Attorney-General  [Cockburn],  Mr.  Craig,  and  Mr.  Lambert,  in  support  of 
the  appeal. 

The  notice  was  a  mere  attempt  to  escape  from  the  equitable  performance  of  the 
agreement  by  a  compliance  with  its  literal  terms.  This  the  Court  will  not  permit. 
Nor  will  any  difficulty  which  there  might  be  in  enforcing  specifically  the  performance 
of  the  agreement  against  [923]  the  Plaintiffs  exclude  them,  on  the  ground  of  want  of 
mutuality,  from  the  relief  which  this  Court  has  it  in  its  power  to  afford  :  Lumlei/  v. 
Wagner  (1  De  G.  Mac.  &  Gor.  604).  The  injury  to  the  Plaintiffs  is  not  merely  a 
pecuniary  one,  since  their  reputation  as  contractors  would  be  prejudiced  by  their 
dismissal. 

Mr.  Rolt  and  Mr.  Giffard,  for  the  Respondents,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  For  the  purpose  of  determining  the 
question  raised  by  this  motion,  whether  the  injunction  should  be  granted  or  re- 
fused, I  am  of  opinion  that  all  the  facts  may  be  assumed  to  be  as  the  Plaintiffs 
have  alleged. 

The  bill  is  filed  by  two  persons,  parties  to  the  agreement,  against  the  other  parties, 
with  two  objects — one  to  obtain  a  declaration  from  this  Court  of  the  true  construc- 
tion of  the  terms  of  the  agreement,  and  the  other  to  obtain  an  injunction  to  restiain 
the  Defendants  from  breaking  the  agreement  in  certain  respects.  If,  therefore,  the 
bill  is  not  a  bill  for  specific  performance  in  form  and  letter,  it  is  so  in  substance  and 
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spirit ;  and  the  same  rule  must  be  applied  to  the  case  as  would  be  applied  to  a  formal 
bill  of  specific  performance. 

Now,  before  the  Court  can  act  in  the  exercise  of  its  peculiar  jurisdiction  to  enforce 
specific  performance  of  an  agreement,  it  must  be  satisfied  that  there  is  not  a  reason- 
able ground  for  contending  that  the  agreement  is  illegal  or  against  the  policy  of  the 
law  ;  and  in  the  next  place,  that  the  agreement  is  one  ascribable  to  a  class  in  which 
the  Court  has  been  accustomed,  or  has  certainly  jurisdiction,  to  interfere. 

But,  in  the  first  place,  I  cannot  persuade  myself  that  [924]  this  agreement  is  not 
illegal  or  not  against  the  policy  of  the  law  ;  though  I  do  not  intend  to  represent 
myself  as  entertaining  a  confident  opinion  upon  the  point.  I  doubt,  but  I  pass  from 
it  and  take  the  point  to  be  in  favour  of  the  Plaintiffs  ;  that  is  to  say,  I  assume  that 
they  are  entitled  to  sustain  an  action  upon  the  agreement.  In  the  next  place,  how- 
ever, it  cannot  be  said  that  this  kind  of  agreement  belongs  to  a  class  in  which  the 
exercise  of  the  jurisdiction  for  specific  performance  has  been  habitual  or  familiar.  I 
cannot  represent  myself  as  recollecting  an  analogous  case  at  this  moment  in  which 
that  jurisdiction  has  been  exercised.  The  demand  may,  however,  be  new  specifically, 
without  being  new  in  kind  or  principle.  This  contract  is  an  agreement  that  during 
the  term  of  seven  years,  of  which  five  or  six  are  yet  unexpired,  the  Defendants  shall 
employ  the  Plaintiffs  in  a  capacity  which  may  be  described  as  something  between 
agents  and  servants,  perhaps  more  approaching  to  the  ordinary  notion  of  servants 
than  to  that  of  agents.  The  servant  or  agent  has  on  one  side  certain  specified  duties 
to  perform,  and  the  master  or  principal  has  on  his  side  certain  duties  to  perform 
too  ;  but  they  mainly  consist  in  paying  money  for  the  services  of  the  agent — 
earning  of  money  being  the  sole  view  to  be  ascribed  to  the  agent  or  servant  in 
entering  into  the  contract.  Now  the  nature  of  the  service  to  be  rendered  in  the 
present  case  may  (without  entering  into  particulars)  be  described  in  the  words  of  the 
first  half  of  the  "fifth  section  of  the  contract,  viz.,  "  that  the  said  contractors  will  from 
time  to  time  at  all  times  during  the  term  of  this  contract  run  and  work  all  the  trains 
of  the  railway  company,  and  provide  for  the  purposes  of  this  contract  a  sufficient 
number  of  efficient  foremen,  mechanics,  engine-drivers,  firemen,  cleaners,  storekeepers, 
and  other  persons,  and  the  requisite  coke  and  firewood,  oil,  tallow,  grease,  waste 
hemp,  turpentine,  red  lead,  and  other  materials  of  the  best  quality." 

[925]  I  may  observe  also,  before  passing  from  this  part  of  the  agreement,  that, 
in  the  clause  immediately  before  the  one  that  I  have  quoted,  there  is  a  provision 
which  appears  to  me  rather  extraordinary.  It  may  be  the  result  of  my  inexperience 
in  these  matter-s,  but  it  does  to  me  seem  singular.  It  is  this, — "  Provided  also,  that 
the  contractors  shall  not  be  liable  or  answerable  for  any  loss,  damage,  compen-sation, 
or  other  payment  recovered  or  recoverable  from  the  railway  company  in  respect  of 
the  death  of  or  of  any  damage  or  injury  to  any  passengers  or  live  stock,  or  goods 
conveyed  in  such  trains  as  hereinafter  mentioned,  except  when  caused  by  the  neglect 
of  the  contractors  or  their  servants,  but  in  such  case  " — that  is  on  the  neglect  of  the 
contractors  or  their  servants — "  the  Iial)ility  of  the  contractors  shall  not,  on  any  one 
occasion  of  accident,  exceed  the  sum  of  £100  for  or  in  respect  of  all  the  deaths, 
losses,  damages,  and  injuries  caused  by  or  resulting  from  such  accident."  The  effect, 
therefore,  is  that  the  running  and  working  of  the  trains,  so  deeply  interesting  to  a 
large  class  of  the  Queen's  subjects,  is  committed  to  the  superintendence  of  men  who 
may  cause  any  number  of  deaths,  and  any  amount  of  bodily  injury,  to  any  number 
of  persons,  at  the  cost  of  £100  and  no  more. 

When  the  directors,  to  use  a  technical  phrase,  run  and  work  the  trains  themselves 
they  are  under  a  general  responsibility,  and  there  is  therefore  a  kind  of  imperfect 
guarantee  for  their  care  and  attention  ;  but  in  the  present  instance  society  loses  even 
that  guarantee — a  consideration  not  without  its  bearing  on  the  question  whether  the 
agreement  is  or  is  not  contrary  to  public  policy. 

Assuming,  however,  that  there  is  nothing  in  the  agreement  contrary  to  public 
policy,  still  I  apprehend  that  there  may  be  objections  to  the  Court  interfering  by  way 
of  specific  performance.  I  may  have  made  these  [926]  observations  rather  out  of 
place,  but  they  do  not  seem  to  be  immaterial.  There  is  here  an  agreement,  the  effect 
of  which  is  that  the  Plaintiffs  are  to  be  the  confidential  servants  of  the  Defendants 
in  most  important  particulars,  in  which,  not  only  for  the  sake  of  the  persons 
immediately  concerned  but  for  the  sake  of  society  at  large,  it  is  necessary  that  there 
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.should  be  the  most  entire  harmony  and  spirit  of  co-operation  between  the  contracting 
parties.  How  is  this  possible  to  prevail  in  the  position  in  which  (I  a.ssume  for  the 
purpose  of  the  argument  by  the  default  of  the  Defendants)  the  Defendants  have 
placed  them.selves '(  We  are  asked  to  compel  one  person  to  employ  against  his  will 
another  as  his  confidential  servant,  for  duties  with  respect  to  the  due  performance  of 
which  the  utmost  confidence  is  required.  Let  him  be  one  of  the  best  and  most 
competent  persons  that  ever  lived,  still  if  the  two  do  not  agree,  and  good  people  do 
not  always  agree,  enormous  mischief  may  be  done. 

A  man  may  have  one  of  the  best  domestic  servants,  he  may  have  a  valet  whose 
arrangement  of  clothes  is  faultless,  a  coachman  whose  driving  is  excellent,  a  cook 
whose  performances  are  perfect,  and  yet  he  may  not  have  confidence  in  him  :  and 
while  on  the  one  hand  all  that  the  servant  requires  or  wishes  (and  that  reasonably 
enough)  is  money,  you  are  on  the  other  hand  to  destroy  the  comfort  of  a  man's 
existence  for  a  period  of  years,  by  compelling  him  to  have  conistantly  about  him  in  a 
cunfidential  situation  one  to  whom  he  objects.  If  that  be  so  in  private  life,  how 
important  do  these  considerations  become  when  connected  with  the  performance  of 
such  duties — duties  to  society — as  are  incumbent  upon  the  directors  of  a  company 
like  this.  I  think  that  by  interfering  in  the  present  case  there  would  be  no  equality. 
■Of  course  I  do  not  mean  to  use  the  word  "  ecjuality  "  in  the  sense  of  "  mutuality,"  to 
which  I  may  now  address  a  few  observations. 

[927]  It  is  clear  in  the  present  case  that,  had  the  Defendants  been  minded  to 
compel  the  Plaintiffs  to  perform  their  duties  against  their  will,  it  could  not  have  been 
done.  Mutuality  therefore  is  out  of  the  question,  and,  according  to  the  rules  gener- 
ally supposed  to  exist  in  Courts  of  Equity,  that  might  have  been  held  sufficient  to 
■  dispose  of  the  matter ;  cases  however  have  existed  where,  though  the  Defendant 
could  not  have  been  compelled  to  do  all  he  had  undertaken  to  do  by  the  contract,  yet 
iis  he  had  contracted  to  abstain  from  doing  a  certain  thing  the  Court  has  interfered 
reasonably  enough. 

A  case,  lately  much  referred  to  on  this  point  is  that  of  a  German  singer,  who, 
having  found  probably  that  more  could  be  obtained  by  breaking  her  promise  than 
by  keeping  it,  determined  to  obtain  the  larger  sum  and  accordingly  to  break  her 
promise.  She  could  not  be  compelled  to  sing  as  she  had  contracted  to  do,  but  as  she 
had  contracted  not  to  sing  at  any  other  place  than  the  one  specified  in  the  agreement, 
she  was  (and  very  properly  in  my  opinion)  restrained  from  singing  at  any  other 
place.  There  all  the  obligations  on  the  part  of  the  Plaintiff'  could  have  been  satisfied 
by  the  payment  of  money,  but  not  so  those  of  the  Defendant.  Here  the  parties  are 
reversed.  Here  all  the  obligations  of  the  Defendants  can  be  satisfied  by  paying 
money  ;  but  not  so  the  obligations  of  the  Plaintiffs,  who  come  here  for  the  purpose 
in  effect  of  compelling  the  Defendants,  by  a  prohibitory  or  mandatory  injunction,  to 
<lo  or  abstain  from  doing  certain  acts,  while  the  correlative  acts  are  such  as  the 
Plaintiffs  could  not  be  compelled  to  do. 

The  case  differs  materially  from  that  of  the  singer,  and  more  resembles  one 
decided  by  myself,  in  1843,  between  Mr.  Pickering  and  the  Bishop  of  Ely  (2  Y.  & 
C.  C.  C.  249).  Mr.  Pickering  alleged  that  he  held  an  office  from  which  he  [928] 
could  not  be  removed,  and  perhaps  truly.  The  right  reverend  prelate  wished  to 
employ  some  other  person  in  that  capacity.  Mr.  Pickering  filed  a  bill  for  an 
injunction.  The  case  came  on  before  me  ;  and,  assuming  (as  I  believe  I  did)  the 
facts  and  merits  to  be  in  favour  of  Mr.  Pickering,  though  without  so  deciding,  I 
refused  to  interfere  ;  and  I  am  not  aware  that  the  case  was  carried  further.  It  was 
argued  by  the  then  Solicitor-General  (Sir  W.  Follett),  Mr.  Bethell,  and  Mr.  Lloyd, 
for  the  Plaintitf,  who  had  therefore  as  much  assistance  as  the  Bar  of  that  day  could 
afford  him ;  and  by  Mr.  Swanston,  Mr.  Kenyon  Parker,  and  Mr.  Faber,  for  the 
Defendant.  The  case  was  therefore  very  well  discussed,  and  perhaps  I  may  be 
excused  for  reading  a  few  passages  from  the  judgment.  I  said,  "  The  Plaintiff"  puts 
his  case  upon  a  legal  title  to  an  office  which  he  says  is  vested  in  him,  and  upon  a 
disturbance  of  him  by  the  Defendant,  in  the  enjoyment  of  what  the  Plaintiff  asserts 
to  be  the  legal  rights  belonging  to  that  office,  either  carried  into  effect  or  avowedly 
intended.  Some  legal  remedy  or  legal  remedies  for  such  a  disturbance  there  must  of 
course  be  :  this  is  not  questioned.  But  the  Plaintiff  must  be  understood  as  asserting 
the  insufficiency  of  any  remedies  merely  legal,  and  calls  upon  this  Court  to  interfere 
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by  \\'i\y  ijf  declaration  and  injunction  for  his  protection  accordingly ;  not  asking  any 
account  against  the  Defendant,  or  the  performance  of  any  act  by  him.  Now  such  a 
case  is,  I  apprehend,  one  in  which  the  Court,  before  interfering,  ought  to  be  well 
satisfied  that  the  ordinary  course  of  law,  of  legal  remedies,  is  insufficient  to  do  the 
Plaintirt"  complete  justice.  Of  this,  however,  1  am  not  sure  that  at  present  I  am 
entirely  satisfied  ;  more  especially  as  the  duties,  acts,  or  services,  of  which  the 
Plaintiff's  whole  object  is  to  l)e  protected  in  the  performance,  can  upon  his  own  shew- 
ing be  regarded  as  \aluable  to  him,  so  far  anli/  as  he  may  [929]  earn  money  by  their 
performance — so  far  only  as  their  performance  gives,  or  may  give,  him  a  title  to 
demand  certain  pecuniar}'  fees.  I  do  not,  however,  place  my  decision  on  the  ground 
of  the  sufficiency  of  the  Plaintiff's  legal  remedies."  And  a  little  further  on,  "Being 
of  opinion,  on  the  other  hand,  that  the  alleged  rights  of  the  Plaintiff',  in  the  breadth 
and  length  in  which  he  asserts  and  claims  and  seeks  to  be  protected  in  them,  are  of 
a  nature  neither  usual  nor  convenient,  nor  without  hardship  or  pressure  on  the 
Bishop,  I  consider  it  more  fit  for  a  Court  of  Equity  to  leave  the  Plaintiff  to  obtain 
redress  by  damages  or  otherwise  in  a  Court  of  law,  than  to  exercise  its  peculiar  juris- 
diction by  compelling  the  Bishop  specifically  to  submit  to  the  practical  e.xercise  of 
such  rights,  if  rights  they  are."  And  a  little  further  on,  "  The  leases  which  Mr. 
Pickering  claims  a  right  to  prepare  as  well  as  engross,  bring  all  the  leases  that  may 
be  granted  l)y  way  of  renewal  '  or  otherwise  '  by  the  Bishops  of  Ely,  of  lands  and 
hereditaments  belonging  to  the  see ;  there  being  claimed,  too,  such  a  right  of  access 
to  the  muniment  room  in  the  Bishop's  residence  as  this  bill  alleges  ;  and  the  closest 
knowledge  of  all  his  temporal  concerns  connected  with  his  see  being  the  necessary 
consequence  of  what  the  Plaintiff  asserts,  it  is  obvious  that  it  is  of  the  highest 
importance  to  the  safety  of  the  temporal  interests  of  the  Bishop  for  the  time  being, 
and  his  ordinarj'  comfort,  that  the  person  invested  with  such  powers  should  be  a  man 
not  merely  respected  by  him,  not  merely  worthy  of  trust,  but  also  pei'sonally  accept- 
able to  him.  To  force  upon  him  in  such  characters  a  person,  however  estimable,, 
however  professionally  eminent,  who  is  objectionable  to  him,  or  in  whom  he  does  not 
happen  to  confide,  would,  if  legal,  be  surely  hard  ;  and,  sitting  in  a  Court  of  Equity, 
I  do  not  feel  any  inclination  to  do  it."  I  then  proceeded  to  observe  on  the  point  of 
mutuality,  and  gave  my  opinion  against  the  Plaintiff.  Now,  apologising  for  [930] 
reading  so  mucli  as  I  have  of  the  case,  I  have  done  so  merely  because  the  same  obser- 
vations are  applicable  here,  and  are  such  as  in  substance  I  should  have  made  here, 
if  I  had  not  found  them  made  previously. 

For  the  reasons  that  I  have  stated,  assuming  that  every  disputed  fact  is  as  the 
Plaintiffs  assert  and  not  as  the  Defendants  assert,  I  think  this  not  a  case  in  which  the 
Court  ought  to  interfere.  The  inconvenience  and  mischief  to  the  Defendants,  to  say 
nothing  of  the  interest  of  society  at  large,  would  be  greater  if  the  Court  should 
interfere  than  anything  that  could  possibly  happen  to  the  Plaintiffs  by  declining  to 
interfere,  especialh'  since,  as  in  the  case  of  Pirhering  v.  The  Biako])  of  Ehj,  all  that  the 
Plaintiffs  require  (and  I  use  the  expression  not  otherwise  than  respectfully  towards 
them)  is  money,  and  if  they  are  entitled  to  money,  they  will  be  able  to  recover  it  in 
the  ordinary  course  of  law.  With  regard  to  their  reputation,  I  do  not  see  why  it 
should  suffer  because  they  happen  to  have  differed  with  a  particular  railway  company. 
It  seems  just  as  likely  that  the  reputation  of  the  railway  company,  if  impeached,  may 
suffer  by  differing  from  the  Plaintifl^s.  If  the  Plaintifl"s'  reputation  does  however 
suffer,  there  is  a  remedy  open  to  them  at  law.  For  these  reasons  I  think  it  impos.sible 
to  interfere  by  injunction  in  this  case. 

The  Lord  Justice  Turner.  It  is  due  to  the  Plaintiffs  to  state  that  I  do  not 
decline  to  interfere  by  injunction  in  this  case  on  any  supposed  ground'of  their  conduct, 
as  contractors,  being  in  any  way  impeached.  Nor  do  I  decline  so  to  interfere  on  the 
ground  of  any  doubt  as  to  the  legality  of  the  contract,  although  I  confess  that  I 
entertain  some  doubt  upon  that  point. 

The  effect  of  the  5th  clause  of  this  agreement  is  to  [931]  devolve  upon  the 
Plaintiffs  the  coTiduct  of  the  whole  traffic  to  be  carried  on  upon  the  Defandants'  line 
of  railway.  That  clause  provides  that  the  Plaintiffs  are  at  all  times  during  the  term 
of  the  contract  to  run  and  work  all  the  trains  of  the  railway  company,  and  to  provide 
for  the  purposes  of  the  contract  a  sufficient  number  of  efficient  foremen,  mechanics, 
engine-driver.s,  firemen,  itc.     It  thus  devolves  upon  the  Plaintiffs  the  direction  of  all 
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the  traffic  business  of  the  company,  which  under  the  provisions  of  their  Act  of 
Parliament  they  have  power  to  carry  on.  It  devolves  such  liusiiiess  upon  persons 
whom  the  Legislature  has  not  intrusted  with  it,  and  on  whom  it  has  not  attached  the 
same  responsibility  as  it  has  attached  upon  the  company.  Upon  the  legality  of  such 
a  contract  I  entertain  some  doubt,  but  it  is  not  on  that  ground,  I  repeat,  that  I  rest 
my  decision  in  this  case. 

I  am  of  opinion  that  the  case  is  not  one  in  which  the  Court  can  properly  be 
called  upon  to  interfere.  The  bill  prays,  first,  that  the  Court  will  put  a  construction 
upon  the  agreement  in  question ;  next,  a  declaration  of  such  construction  ;  and 
lastly,  an  injunction  following  upon  such  declaration.  It  is  not,  as  I  apprehend,  one 
of  the  duties  of  this  Court  to  declare  the  legal  construction  of  contracts.  That  is 
the  province  of  a  Court  of  law.  When  this  Court  is  called  upon  to  interfere  by  way 
of  injunction  in  such  cases,  it  is  upon  the  ground  that  its  interference  is  necessary  to 
preserve  the  property  while  the  legal  construction  of  the  contract  is  being  determined 
by  a  Court  of  law.  This  Court  interferes  upon  the  ground  that  irreparable  injury 
may  ensue  to  the  property  forming  the  subject  of  the  contract  pending  the  inquiry  at 
law ;  but,  in  the  present  case,  there  is  no  doubt,  on  the  one  hand,  that  the  rolling 
stock  appertaining  to  the  Defendants'  undertaking  is  still  the  property  of  the 
[932]  company,  though  the  right  to  use  it  is  given  by  the  terms  of  the  contract  to  the 
Plaintifl's  (their  lessees) ;  and  there  is  no  doubt,  on  the  other  hand,  that  the  stores, 
supplied  by  the  lessees,  belong  to  them.  The  question  at  law  therefore  is  not  a 
question  as  to  the  ownership  of  property,  but  a  mere  question  of  personal  right  to  the 
enjoyment  of  it.  It  is,  as  it  seems  to  me,  a  mere  question  of  what  damages  are 
recoverable  at  law. 

It  was  said  that  the  company,  having  themselves  broken  the  contract,  ought  not 
to  be  permitted,  in  equity,  to  enforce  their  rights  as  against  the  Plaintiffs,  but  if  the 
company  have  broken  their  contract,  the  remedy  against  them  is  at  law  in  damages  ; 
the  circumstance  that  a  contract  creates  a  cross  obligation  is  not  a  ground  upon  which 
parties  can  be  permitted  to  come  to  this  Court  for  an  injunction.  The  case  of  Lnmley 
V.  IVagner  has  been  referred  to  during  the  argument ;  Imt  that  case,  as  it  appears  to 
me,  is  wholly  different  from  the  present.  In  that  case  the  Court  was  called  upon  to 
prevent  a  singer  who  had  been  engaged  by  the  Plaintiff  from  singing  for  hire  for 
other  persons.  The  object  of  the  Plaintiff  was  to  restrain  the  Defendant  from  hiring 
herself  to  other  persons  ;  but,  in  this  case,  what  the  Plaintiffs  ask  is  to  restrain  the 
Defendants  from  not  employing  them  as  their  contractors.  In  that  case  it  was 
possible  to  enforce  the  contract  as  against  the  Defendant,  while  in  this  case  it 
is  not. 

It  appears  to  me  that  if  we  listen  to  the  application  of  the  Plaintiffs  in  this  case 
we  shall  be  introducing  an  entirely  new  head  of  equity  into  the  pi'actice  of  the 
Court,  and  be  extending  its  jurisdiction  far  beyond  anything  to  which  it  has  hitherto 
extended.  On  these  grounds  I  am  of  opinion  that  this  injunction  should  be  refused 
entirely. 

[933]     Sewell  v.  Ashley.     Before  the  Lords  Justices.     March  22,  1853. 

[S.  C.  10  Hare,  App.  Ixvii ;    22  L.  J.  Ch.  659;  17  Jur.  269.     See  In  re.  Berkeley's 

Estate,  1875,  L.  R.  19  Eq.  469.] 

The  Master  of  the  Rolls  or  a  Vice-Chancellor  has  jurisdiction  under  the  15  &  16  Vict, 
c.  86,  s.  45,  to  make  an  order  in  chambers  upon  .summons  to  administer  the  effects 
bequeathed  by  a  married  woman  under  a  power  contained  in  a  deed. 

This  was  an  application  made  to  their  Lordships  at  the  request  of  the  Master  of 
the  Rolls  for  their  opinion  on  the  question  whether  an  order  might  l)e  properly  made 
upon  a  summons  under  the  45th  section  of  the  Chancery  Amendment  Act,  (1)  for  the 
administration  of  the  trusts  of  the  will  of  a  married  woman.  The  following  were  the 
circumstances  of  the  case  : — 

By  a  settlement  dated  the  27th  of  August  1845,  made  in  contemplation  of  the 
marriage  of  Mr.  William  Cleave  and  Mrs.  Silvester,  an  annuity  left  to  Mrs.  Silvester 
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for  her  life  by  her  former  husband,  a  sum  of  stock  and  some  shares  in  an  insurance 
company,  which  had  been  previously  transferred  into  the  names  of  the  trustees 
of  the  settlement,  were  settled  upon  trust  for  Mrs.  Silvester's  separate  use  for  her 
life,  and  after  her  death  in  the  lifetime  of  Mr.  Cleave,  in  trust  for  such  person  or 
persons,  for  such  interest  or  interests,  and  in  such  manner  and  form  in  all  respects  as 
Mrs.  Silvester  should  by  deed  or  will  (notwithstanding  her  coverture)  appoint,  and  in 
default  of  such  appointment  and  subject  thereto  in  trust  [934]  for  Mr.  Cleave  for 
life,  and  after  his  death  for  the  persons  who  at  the  decease  of  the  survivor  of  Mr.  and 
Mrs.  Cleave  would  have  been  entitled  to  Mrs.  Cleave's  personal  estate  if  she  had  died 
intestate  and  without  leaving  a  hu.sband. 

By  a  deed  of  separation  dated  the  8th  of  July  1850,  Mr.  Cleave  covenanted  with 
the  trustees  of  his  marriage  settlement,  that  it  should  be  lawful  for  Mrs.  Cleave, 
notwithstanding  her  coverture,  to  have,  hold,  possess,  and  enjoy  for  her  own  sole  and 
separate  use  and  benefit  all  the  monies,  clothes,  linen,  household  goods,  or  other 
goods,  real  and  personal  estate,  chattels,  effects  of  what  nature  or  kind  soever  vested, 
contingent  or  reversionary,  which  Mrs.  Cleave  then  had,  or  thereafter  might  have  in 
her  power,  custody,  or  possession,  or  which  she  should  at  any  time  thereafter 
purchase,  get,  acquire,  or  be  possessed  of,  or  which  might  be  bequeathed  or  given  to 
her  by  any  person  or  persons,  and  from  time  to  time  and  at  all  times  to  give, 
bequeath,  order,  manage,  direct,  sell,  or  dispose  of  the  same,  or  any  of  them  in  such 
manner  to  all  intents  and  purposes  as  if  she  were  a.  feme  sole. 

Mrs.  Cleave  made  her  will,  dated  the  17th  of  January  1851,  and  thereby  she 
appointed  and  gave,  devised  and  bequeathed  all  her  household  goods  and  furniture, 
plate,  linen,  china,  trinkets,  wearing  apparel,  and  all  the  residue  of  the  personal  estate 
of  which,  by  virtue  of  any  power  or  authority,  or  of  any  separate  right  of  property 
or  otherwise  she  was  competent  to  dispose,  unto  and  to  the  use  of  George  Ashley, 
John  Sewell,  and  two  other  trustees,  upon  trust  to  convert  such  parts  thereof  as  they 
should  think  proper  into  money,  and  to  make  such  investments  as  they  should  think 
proper,  and  to  apply  the  annual  income  for  the  maintenance  and  education,  or 
otherwise  for  the  benefit  of  the  Plaintiff  [935]  Sarah  Margaret  Silvester  Sewell 
during  her  minority,  and  to  accumulate  the  unapplied  income,  if  any,  and  after  she 
should  attain  the  age  of  twenty-one  years,  upon  trust  to  convey  and  transfer  all  the 
same  property  to  her  heirs,  executors,  administrators,  and  assigns  absolutely,  and  the 
testatrix  directed  that  the  receipts  of  her  tru.stees  should  be  sufficient  discharges,  and 
appointed  the  above-mentioned  trustees  her  executors. 

The  testatrix  died  in  April  1851,  and  in  May  1851  administration  with  the 
will  annexed  was  granted  to  George  Ashley  and  John  Sewell,  limited  to  the 
right,  title,  and  interest  of  the  deceased  in  and  to  all  such  personal  estate  and 
effects  as  she  by  virtue  of  the  settlement  and  separation  deed  had  a  right  to  appoint 
and  dispose  of,  and  had  in  and  by  her  said  will  appointed  and  disposed  of  accordingly, 
but  no  further  or  otherwise.  The  Plaintiff  by  a  next  friend  caused  a  summons  to  be 
served  upon  the  executors,  on  which  application  was  made  for  the  usual  order  for  the 
administration  of  the  testatrix's  estate. 

Mr.  "\V.  M.  James  and  Mr.  Kinglake,  for  the  Plaintiff,  contended  that  the  case 
was  within  the  45th  section  of  the  Act.  They  referred  to  Goodere  v.  Lloyd  (3  Sim. 
538),  and  Sugden  on  Powers,  vol.  1,  p.  536. 

Mr.  Eoundell  Palmer  and  Mr  Prendergast,  for  the  Defendant. 

If  this  proceeding  is  not  regular  and  within  the  jurisdiction  of  the  Court,  the 
order  made  upon  it  will  not  be  a  good  discharge  to  the  trustee.  It  cannot  be  said 
that  this  is  an  ordinary  administration  suit  within  the  meaning  of  the  order.  It  is 
really  a  suit  to  carry  into  [936]  effect  a  part  of  the  trusts  of  the  deeds  creating  the 
powers.  Such  suits  have  not  been  dealt  with  nor  considered  to  fall  within  the  same 
rules  as  administration  suits.  (2)  This  Court  does  not  act  upon  the  pi'oduction  of  the 
probate  of  a  will  made  in  the  exercise  of  a  power.  JUch  v.  Cockell  (9  Ves.  376), 
Liilffcinl  V.  Garland  (1  Curties,  286).  Vice-Chancellor  Kindersle\-  has  in  a  recent  case 
decided  that  the  Act  does  not  apply  to  a  testamentary  appointment  of  a  married 
woman.  He  Whites  Estate  (not  reported).  At  all  events,  no  order  could  be  made  in 
the  ab.sence  of  the  husband. 

The  Lord  Justice  Knight  Bruce.  In  this  case  an  infant  legatee  is  by  her  next 
friend  seeking  in  a   compendious   and   inexpensive   mode   that   which    beyond   all 
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possibility  of  question  she  has  a  right  to  seek  and  obtain  by  a  longer  and  more 
expensive  mode  of  proceeding  in  this  Court,  and  it  would  therefore  be  a  matter  of 
great  regret  if  the  convenient  and  useful  enactment  which  she  seeks  to  have  applied 
to  her  case  could  not  be  so  applied.  I  am  of  opinion  that  it  would  bo  a  narrow 
construction  of  the  section  in  question  of  the  statute  to  hold  that  it  does  not  extend 
to  this  case.  I  am  of  opinion  that  this  case  is  within  the  letter,  and  within  the  spirit 
of  the  statute,  and  as  I  believe  my  learned  brother  takes  the  same  view  of  the 
question  as  mj'self,  we  will  request  the  counsel  to  inform  the  Master  of  the  Kolls  that 
in  our  opinion  he  has  jurisdiction  under  the  45th  section  of  the  statute  to  entertain 
this  application.  Whether  the  jurisdiction  should  be  exercised,  and  to  what  extent, 
and  on  what  conditions,  and  in  the  presence  of  what  parties,  it  will  be  for  His 
Honour  to  determine. 

The  Lord  Justice  Turner  concurred. 

(1)  1.5  &  16  Vict.  c.  86,  s.  45.  "  It  shall  be  lawful  for  any  person  claiming  to  be 
a  creditor,  or  a  specific,  pecuniary,  or  residuary  legatee,  or  the  ne.xt  of  kin,  or  some  or 
one  of  the  next  of  kin,  of  a  deceased  person,  to  apply  for  and  obtain,  as  of  course, 
without  bill  or  claim,  filed,  or  any  other  preliminary  proceedings,  a  summons  from 
the  Master  of  the  Kolls  or  any  of  the  Vice-Chancellors  requiring  the  executor  or 
administrator,  as  the  case  may  be,  of  such  deceased  person,  to  attend  before  him  at 
Chambers,  for  the  purpose  of  shewing  cause  why  an  order  for  the  administration  of 
the  personal  estate  of  the  deceased  should  not  be  granted." 

(2)  See  Court  v.  Jefferi/,  1  Si.  &  St.  105 ;  and  see  Musters  v.  IFiight,  2  De  G.  &  Sm. 
777. 


[937]     Wilkinson  v.  Bewicke.     Before  the  Lords  Justices.     April  19,  1853. 

[S.  C.  1  Eq.  K.  12  ;  22  L.  J.  Ch.  781.] 

A  testator,  by  a  will  made  after  the  Wills  Act  came  into  operation,  devi.sed  to  trustees 
for  500  years  all  his  freehold  and  copyhold  hereditaments  in  the  county  of  D.  which 
had  or  might  thereafter  come  into  his  possession  "  by  inheritance  "  from  his  father, 
whose  heir  he  was.  Among  the  testator's  property  in  the  county  of  D.,  when  he 
made  his  will,  were  one  estate  devised  to  him  by  his  father  before  the  Wills  Act 
came  into  operation,  and  another  which  had  been  conveyed  to  him  by  his  father  by 
a  deed  of  gift,  and  into  the  possession  of  which  he  entered  in  his  father's  lifetime. 
Held,  that  the  latter  estate  was  not  subject  to  the  trusts  of  the  term,  though  with- 
out it  they  could  not  be  fully  performed  as  regarded  the  amounts  directed  to  be 
raised  under  them. 

This  was  a  special  case  which  came  on  to  be  heard  by  order  originally  before  their 
Lordships. 

Anthony  Wilkinson,  upon  whose  will  the  questions  to  be  decided  on  the  special 
case  arose,  and  who  was  the  elde.st  son  and  heir  at  law  and  customary  heir  of  Thomas 
Wilkinson,  deceased,  by  his  will,  bearing  date  the  13th  of  March  1849,  after  bequeath- 
ing specific  and  pecuniar}'  legacies,  gave,  devised,  and  bequeathed  unto  the  Defendants, 
Robert  Calverley  Bewicke  and  James  Hall,  all  and  singular  his  freehold  and  copyhold 
lands,  tenements,  hereditaments,  and  premises,  situate  in  the  county  of  Durham, 
which  had  or  might  thereafter  come  into  his  possession  by  inheritance  from  his  late 
father,  to  hold  the  same  unto  the  said  Robert  Calverley  Bewicke  and  James  Hall  and 
the  survivor  of  them,  and  the  executors,  administrators,  and  assigns  of  the  survivor 
of  them,  for  the  term  of  500  years,  to  commence  from  the  day  next  before  the  day  of 
his  decease,  without  impeachment  of  waste,  upon  the  trusts  and  subject  to  the  several 
uses  thereinafter  declared  concerning  the  same ;  and,  from  and  after  the  expiration  or 
sooner  determination  of  the  said  term  of  500  years,  and  in  the  meantime  subject  [938] 
thereto  and  to  the  trusts  thereof,  he  gave,  devised,  and  bequeathed  all  and  singular 
the  said  trust  estate  and  premises,  upon  and  for  such  and  the  like  uses  as  were 
thereinafter  mentioned,  expressed,  and  declared  in  regard  to  the  .same  ;  and  he  directed 
and  declared  that  his  said  trustees  and  the  survivor  of  them,  and  the  executors, 
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administrators,  and  assigns  of  such  survivor,  should  stand  and  be  possessed  of  and 
entitled  to  all  his  said  freehold  and  copyhold  lands,  tenements,  hereditaments,  and 
premises  situate  in  the  said  county  of  Durham,  which  had  or  might  come  to  him  liy 
inheritance  from  his  late  father  as  aforesaid,  for  and  during  the  said  term  of  500 
years,  or  until  the  trusts  concerning  the  same  should  be  fully  complete  and  ended, 
upon  trust  in  case  his  personal  estate  should  be  found  insufficient  for  the  payment  of 
his  debts,  funeral  and  testamentary  expenses,  and  the  payment  of  an  annuity  of 
X3000,  which  the  testator  gave  to  the  Plaintiff,  his  wife,  and  of  the  following  legacies, 
viz.,  £15,000  each  to  his  two  daughters,  £20,000  to  his  son  Clennell  Wilkinson,  and 
also  of  an  annuity  of  £200  which  he  gave  to  James  Hall,  and  of  legacies  of  £500  each  to 
his  trustees,  the  trustees  or  trustee  for  the  time  being  of  the  will  should,  by  and  out 
of  the  rents,  issues,  and  profits,  and  by  sale  or  mortgage  of  a  sufficient  and  competent 
part  or  parts  of  the  said  trust  premises  for  all  or  any  part  of  the  said  term,  or  liy  any 
other  lawful  and  reasonable  ways  and  means  whatsoever,  raise  and  levy  a  sufficient 
sum  or  sums  of  money  (for  which  the  testator's  pei'sonal  estate  should  be  so  deficient), 
and  therewith  and  thereout  pay  or  cause  to  be  paid  all  his  just  and  lawful  debts, 
funeral  and  testamentary  expenses,  and  the  annuity  to  his  said  wife,  the  legacies  to 
his  said  two  daughters  and  to  his  said  son  Clennell  Wilkinson,  the  annuity  to  the  said 
James  Hall,  and  the  legacies  to  his  said  trustees  respectively  thereinbefore  given  and 
be-[939]-queathed,  and  the  costs  and  charges  of  proving  and  executing  his  said  will, 
and  upon  trust,  by  all  or  any  of  the  ways  and  means  aforesaid,  to  levy,  raise,  and 
apply  such  sum  and  sums  of  money  as  should  from  time  to  time,  in  their  or  his  dis- 
cretion, be  necessary  for  the  maintenance  and  education  (suitably  to  their  expectant 
fortunes)  of  the  testator's  son,  the  Defendant  Anthony  Wilkinson,  his  said  daughters, 
the  Defendants  Mary  Ann  Wilkinson  and  Emily  Spearman  Wilkinson,  and  his  said 
son  the  Defendant  Clennell  Wilkinson,  until,  as  regarded  the  Defendant  Anthony 
Wilkinson,  he  should  go  to  the  university,  and  as  regarded  all  the  other  children, 
until  they  should  severally  and  respectively,  as  to  sons,  attain  their  ages  of  twenty- 
one  years,  and,  as  to  daughters,  attain  the  .said  age  of  twenty-one  years  or  day  of 
marriage,  whichever  should  first  happen  after  the  testator's  decease,  it  being  his 
express  will  and  meaning  that  none  other  of  his  freehold  and  copyhold  estates  than 
such  as  had  or  might  come  to  him  by  inheritance  from  his  late  father,  and  were  situate 
in  the  said  county  of  Durham,  should  be  liable  to  or  charged  or  chargeable  with  any 
of  the  trusts  thereinbefore  expressed  and  declared  in  regard  to  the  said  term  of  500 
years ;  and,  in  case  the  whole  of  the  said  rents  and  profits  and  the  monies  thereinbefore 
directed  to  be  raised  should  not  be  paid  or  applied  in,  for,  or  towards  the  trusts 
thereinbefore  declared  of  and  concerning  the  same,  then  he  directed  that  the  surplus 
thereof  should  fall  into  and  form  part  of  the  residue  of  his  personal  estate  and  effects, 
and  be  subject  to  the  di-sposition  thereinafter  contained  in  respect  thereof. 

The  testator  died  in  October  1851,  and  his  personal  estate  not  specifically  be- 
queathed, after  paying  thereout  his  funeral  and  testamentary  expenses  and  debts,  a 
legacy  of  £300  bequeathed  to  the  Plaintiff,  his  widow,  [940]  and  the  legacies  of  £500 
each  bequeathed  to  the  Defendants  the  executors  of  the  said  will,  which  had  been 
paid,  amounted  to  about  £1500;  and  none  of  the  other  legacies  bequeathed  by  the 
testator  had  been  paid  or  provided  for. 

The  testator,  at  the  date  of  his  will  and  at  his  death,  was  the  absolute  owner  of 
various  estates  situate  in  different  parts  of  the  county  of  Durham,  and  also  of  an 
estate  called  Clennell,  in  the  county  of  Northumberland,  and  of  no  other  freehold  or 
copyhold  estate. 

The  testator's  estates  in  the  county  of  Durham  consisted  of  estates  called  and 
known  by  the  respective  names  of,  1st,  "  The  Castle  Eden  estates,"  2d,  "  The  Wilkinson 
family  estates,"  3d,  "The  Spearman  estates,"  and,  4th,  of  other  estates  called  in  the 
special  case  for  distinction  "  The  purchased  estates,"  and  such  several  estates  were 
respectively  acquired  by  the  testator  in  manner  hereinafter  appearing : — 

1st.  As  to  the  Castle  Eden  estates.  These  estates  which  were  freehold,  situate 
in  several  townships  and  places  in  the  eastern  part  of  the  count}'  of  Durham,  and 
particularly  described  in  the  indentures  of  lease  and  release  next  hereinafter  mentioned, 
formed  a  portion  of  the  family  estates  in  the  county  of  Durham,  which  Thomas 
^^  ilkinson,  the  testator's  father  became  absolutely  entitled  to  in  fee-simple  in  posses- 
sion in  the  year  1775,  but  were  detached  from  the  rest  of  such  family  estates.     By 


3  DE  G.  M.  &  0.  941.  WILKINSON    V.    BEWICKE  369 

indentures  of  lease  and  release,  bearing  date  respectively  the  20th  and  21st  days  of 
January  1819,  made  between  the  said  Thomas  Wilkinson,  of  the  one  part,  and  the 
testator,  therein  described  as  the  eldest  son  and  heir  apparent  of  the  said  Thomas 
Wilkinson,  of  the  other  [941]  part,  Thomas  Wilkinson,  in  consideration  of  the  natural 
love  and  affection  which  he  had  and  bore  for  and  towards  the  testator,  and  for  making 
such  provision  for  him  as  thereinafter  mentioned,  conveyed  the  said  "  Castle  Eden 
estates "  unto  and  to  the  use  of  the  testator,  his  heirs  and  assigns  for  ever ;  and 
immediately  thereupon  the  testator,  who  had  long  previously  attained  his  age  of 
twenty-one  years,  entered  into  the  possession  or  receipt  of  the  rents  and  profits  of 
the  said  "Castle  Eden  estates,"  and  he  continued  in  such  possession  or  receipt  thence- 
forth until  the  time  of  his  death. 

2d.  As  to  the  Wilkinson  family  estates.  These  estates,  a  small  portion  of  which 
was  copyhold,  together  with  some  other  hereditaments  which  were  sold  by  the  said 
Thomas  Wilkinson,  the  testator's  father,  in  his  lifetime  formed  the  remainder  of  the 
family  estates  in  the  county  of  Durham,  to  which  Thomas  Wilkinson  became  entitled, 
in  fee-simple,  in  possession,  in  the  year  1775.  Thomas  Wilkinson  continued  absolutely 
entitled  to  these  estates  down  to  the  time  of  his  death,  and  by  his  will  bearing  date 
the  18th  of  December  1824,  duly  executed  and  attested  for  devising  freehold  estates, 
after  charging  all  his  real  estate  as  well  as  so  much  of  his  personal  estate  as  might 
not  be  specifically  bequeathed  by  him  with  the  payment  of  his  funeral  and  testa- 
mentary expenses,  debts,  and  the  legacies  thereby  bequeathed,  he  devised  and  be- 
queathed all  his  real  and  personal  estate  unto  the  testator  therein  described  as  his 
eldest  son  and  heir  apparent  for  his  own  proper  use  and  benefit,  and  appointed  the 
testator  his  sole  executor. 

The  testator,  immediately  upon  the  death  of  his  father,  entered  into  the  possession 
or  the  receipt  of  the  rents  and  profits  of  the  Wilkinson  family  estates,  and  [942]  con- 
tinued in  such  possession  or  receipt  until  his  own  death,  except  as  to  some  small 
portions  of  those  estates  which  he  sold  ;  and  he  also,  shortly  after  his  father's  death, 
duly  proved  his  will  in  the  proper  Ecclesiastical  Court,  and  soon  afterwards  paid  all 
his  father's  funeral  and  testamentary  expenses,  debts,  and  legacies. 

3d.  As  to  the  Spearman  estates,  a  small  portion  of  which  was  copyhold,  and  the 
rest  freehold,  Thomas  Wilkinson  was,  and  at  his  death  continued  to  be,  entitled  to 
the  reversion  in  fee-simple  of  four-fifth  parts  thereof  subject  to  an  estate  for  life  in 
his  wife,  if  she  survived  him.  To  the  other  one-fifth  share  the  testator  had  become 
entitled  under  a  settlement  of  the  3d  of  December  1781,  as  one  of  the  children  of 
Thomas  Wilkinson  and  Hannah  Elizabeth  his  wife.  Upon  the  death  of  Thomas 
Wilkinson,  Hannah  Elizabeth  Wilkinson  became  tenant  for  life  under  that  settlement, 
and  on  her  death,  in  the  year  1831,  the  testator  became  absolutely  entitled  in  posses- 
sion to  the  entirety  of  the  Spearman  estate  as  to  one-fifth  part  thereof  in  his  own 
right,  as  one  of  such  children  as  aforesaid,  and  as  to  the  remaining  four-fifth  parts 
thereof,  either  under  or  by  virtue  of  the  will  of  Thomas  Wilkinson  his  father,  or  as 
his  heir  at  law  ;  and  he  accordingly,  upon  the  death  of  his  mother,  entered  into  the 
possession  or  the  receipt  of  the  rents  and  profits  of  all  the  Spearman  estates,  and 
continued  in  such  po.ssession  or  receipt  until  his  death. 

4th.  As  to  the  purchased  estates.  These  were  all  freehold,  and  consisted  of 
property  bought  by  the  testator  from  different  vendors  as  detailed  in  the  special 
case. 

The  testator  entered  into  the  possession  or  receipt  of  the  [943]  rents  and  profits 
of  the  said  purchased  estates  from  the  respective  dates  of  the  aforesaid  conveyances 
thereof  respectively  to  him,  and  continued  in  such  possession  or  receipt  until  his 
death. 

No  freehold  or  copyhold  lands,  tenements,  hereditaments,  or  premises,  situate  in 
the  county  of  Durham,  other  than  and  except  as  hereinbefore  appears,  came  into 
the  testator's  possession  by  inheritance  from  his  father  either  before  or  subsequently 
to  the  date  of  his  said  will. 

The  special  case  set  forth  a  summary  of  the  net  annual  value  of  all  the  testator's 
estates  at  the  date  of  his  will,  shewing  the  net  annual  value  of  the  Castle  Eden 
estates,  on  the  13th  of  March  1849,  to  have  been  £3504,  and  that  of  the  Wilkinson 
family  estates  £2101. 

The  following  was  the  principal  question  for  the  opinion  of  the  Court : — 
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Whether  by  the  true  construction  of  the  will  of  the  testator  Anthony  Wilkinson 
all  or  any  and  which  of  his  aforesaid  freehold  and  copyhold  estates  in  the  county  of 
Durham,  hereinbefore  respectively  called  "The  Castle  Eden  estates,"  "The  Wilkinson 
family  estates,"  "The  Spearman  estates,"  and  "The  purchased  estates,"  or  any  and 
which  of  the  said  undivided  fifth  parts  or  shares  of  the  said  Spearman  estates  are 
or  is  comprised  in  the  said  term  of  500  years  created  by  the  said  will  or  subject  to 
the  aforesaid  trusts  thereof. 

Mr.  iMalins  and  Mr.  Toller,  for  the  widow.  In  Trent  v.  Hanning  (7  East,  97), 
Mr.  Justice  Lawrence  founded  [944]  his  judgment  partly  on  the  ground  that  the 
testator  in  that  case  might  have  used  the  word  "inheritance"  in  a  diflerent  sense 
from  that  which  it  had  in  strict  legal  construction.  So  in  the  present  case  it  is 
extremely  unlikely  that  the  testator  should  have  been  aware  that  the  estates  devised 
to  him  by  his  father  had,  strictly  speaking,  come  to  him  by  inheritance.  He  must 
be  taken  to  have  meant  to  include  all  the  property  which  he  had  derived  from  his- 
father,  as  appears  clearly  from  the  value  of  the  estates  and  the  amount  of  the  charges, 
circumstances  which  have  been  held  entitled  to  weight  even  to  the  extent  of  altering 
a  word,  although  it  involved  no  contradiction  nor  repugnancy  to  the  rest  of  the  will : 
Hart  V.  Tnlk  (2  l)e  G.  Mac.  &  G.  300). 

Mr.  Rolt  and  Mr.  Burdon,  for  the  eldest  son  of  the  testator,  contended  that  there 
being  a  subject  accurately  answering  the  description,  it  could  not  be  applied  to  any 
other ;  that  had  the  personalty  been  sufficient  to  answer  the  charges,  no  question 
would  have  been  raised,  and  that  the  value  of  the  personalty  could  not  determine 
the  con.struction. 

The  following  authorities  were  also  referred  to  : — Doe  v.  Haslewood  (15  Jur.  272), 
Doe  V.  Bell  (8  T.  R.  579),  Jmes  v.  Tucker  (2  Mer.  533),  Hoste  v.  Blackman  (6  Madd. 
190),  Napier  v.  Napier  (1  Sim.  28),  Booth  v.  Scarisbrick  (1  H.  of  L.  Ca.  167). 

Mr.  A\'igram  and  Mr.  Bacon  appeared  for  other  parties. 

Mr.  Malins  was  heard  in  reply. 

[945]  The  Lord  Justice  Knight  Bruce.  The  testator  in  this  case  was  entitled 
to  real  estates,  which  may  be  considered  as  divided  into  three  portions  :  one  he 
acquired  by  purchase  in  the  popular  sense  of  that  expression  :  another  was  devised 
to  him  by  his  father's  will,  but  as  the  law  then  stood,  he,  being  his  father's  heir  at 
law,  took  this  by  descent ;  the  third  portion  his  father  had  given  to  him  by  deed  of 
gift  in  the  father's  lifetime  several  years  before  the  date  of  the  will.  The  father 
survived  for  many  years  the  execution  of  that  deed  of  gift,  and  under  it  the  testator 
entered  into  possession  in  his  father's  lifetime.  Having  property  of  these  three 
different  kinds,  the  testator  devised  by  this  description  "  all  and  singular  my  freehold 
and  copyhold  lands,  tenements,  hereditaments  and  premises,  situate  in  the  county 
of  Durham,  which  have  or  may  hereafter  come  into  my  possession  by  inheritance 
from  nn'  late  father,"  or,  as  he  expressed  himself  in  another  part  of  the  will,  "may 
come  to  me  by  inheritance  from  my  late  father."  The  question  is,  whether  the 
language  used  can  be  held  to  include  the  estates  acquired  by  the  testator  under  the 
deed  of  gift,  into  possession  of  which  he  entered  in  his  father's  lifetime.  I  am  of 
opinion  that  the  words  cannot  with  propriety  be  so  construed,  whatever  may  have 
been  in  the  testator's  mind  when  he  so  expressed  himself  or  consented  to  the  use 
of  the  language  employed.  It  is  immaterial  to  consider  whether  the  word  "inherit- 
ance "  ought  to  be  read  as  a  word  of  art ;  it  being  impossible  to  say  that,  the  testator 
having  had  property  which  he  acquired  from  his  father  by  descent  or  by  will,  the 
expressions  are  applicable  to  property  taken  by  gift  in  his  father's  lifetime,  into  the 
possession  of  which  he  entered  during  his  father's  life.  Nothing  could  warrant  such 
a  construction  but  the  impossibility  of  finding  any  other  [946]  subject  to  which  the 
words  could  be  applied.  There  is  a  subject  to  which  the  term  can  with  correctness 
be  applied,  and  therefore  the  Castle  Eden  estates  cannot  be  included  in  the  trusts  of 
the  500  years'  term. 

The  Lord  Justice  Turner.  The  testator  has  devised  thus.  (His  Lordship 
read  the  words.)  The  question  is,  whether,  there  being  property  which  was  strictly 
according  to  law  taken  by  inheritance,  anj'  other  property  than  that  so  taken  can  be 
held  to  be  included  in  the  devise. 

It  is  a  rule  of  law  perfectly  well  established,  that  technical  words  must  be 
construed  according  to  their  technical  import,  unless  it  can  be  shewn  by  the  context 
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that  another  meaning  was  intended  to  be  put  upon  them.  It  is  also  a  rule,  that 
where  there  is  property  answering  the  description,  the  context  of  the  will  must  be 
very  clear  to  shew  that  other  property  was  intended  to  pass  than  that  which  answers 
the  description.  This  latter  question  was  much  discussed  in  the  House  of  Lords  in 
the  case  of  Lord  Cainoi/s  v.  Blundell  (1  H.  of  L.  778).  In  that  case  the  House  of 
Lords  held  that  a  person  not  accurately  described  in  the  will  was  nevertheless  entitled 
under  it,  but  it  went  upon  this  ground,  that  the  description  in  the  will  was  not 
properly  applicable  to  any  person.  It  was  assumed  that  if  there  had  been  a  person 
strictly  answering  the  description,  it  would  not  have  been  competent  to  the  House 
to  have  applied  the  clause  to  another  person,  who  did  not  answer  the  descrip- 
tion. Looking  at  the  context  of  this  will  I  see  nothing  which  can  authorize  the 
Court  either  to  alter  the  technical  import  of  the  words  or  to  extend  the  devise 
beyond  the  [947]  description.  Mr.  Burdon  has  properly  argued  that  if  the  testator's- 
personal  estate  had  been  sufficient  to  pay  the  charges  which  the  testator  has  made 
upon  it,  it  could  not  have  been  contended  that  the  Court  could  have  altered  the  will. 
There  being  property  correctly  answering  the  description,  it  is  not  competent  to  the 
Court  to  apply  it  to  other  property,  there  being  nothing  to  shew  that  the  testator 
so  intended. 


[947]     KiDD  V.  North.     Before  the  Lords  Justices.     March  15,  Jpil  21,  1853. 

A  testator  gave  his  I'esiduary  estate  upon  trust  to  pay  to  A.  an  annuity  during  her 
life,  and  to  accumulate  the  surplus  income  till  the  expiration  of  six  months  after 
A.'s  death,  and  then  to  divide  the  residue  and  accumulations  into  as  many  shares 
as  there  should  be  children  "  living "  of  A.  and  of  B.  who  should  have  lived  to 
attain  twenty-one,  or,  in  case  of  any  of  them  being  dead  under  that  age,  who 
should  have  left  issue,  and  pay  and  apply  one  share  to  each  of  the  children  of 
A.  and  B.  that  should  have  lived  to  attain  twenty-one,  and  to  their  respective 
executors,  administrators,  and  assigns,  and  one  share  to  the  issue  of  each  child 
who  should  have  died  under  that  age,  leaving  lawful  issue.  Held,  that  the  word 
"  living "  was  not  referable  to  the  period  of  distribution,  but  to  that  of  the 
testator's  death  ;  so  that  each  child,  on  attaining  twenty-one,  took  a  vested  interest 
absolutely. 

This  case  came  on  by  order  to  be  heard  originally  before  their  Lordships  on 
further  directions,  with  a  petition,  and  the  question  turned  upon  the  construction  of 
the  will  of  John  Kidd,  dated  the  19th  of  July  1830,  whereby  he  declared  the  trusts 
of  his  residuary  estates  as  follows  : — 

"Upon  trust  by  and  out  of  the  yearly  interest  dividends  and  annual  produce 
to  arise  therefrom  to  pay  unto  Elizabeth  Kidd  of  Prescott,  widow  of  my  late  relative 
William  Kidd  of  Prescott  aforesaid,  surgeon,  one  annuity  or  clear  yearly  sum  of 
£100  for  and  during  the  term  of  her  natural  life,  by  two  equal  half-yearly  payments 
in  each  year,  the  first  payment  thereof  to  commence  and  [948]  be  made  to  her  at 
the  end  of  six  calendar  months  next  after  my  decease,  whether  my  real,  copyhold, 
and  leasehold  estates  shall  have  been  then  sold  or  not ;  and  upon  further  trust  by 
and  out  of  the  yearly  dividends  and  annual  produce  to  arise  as  aforesaid  from  the 
rents  and  interest  of  my  said  real,  leasehold,  and  personal  estate,  to  pay  unto  Mary 
otherwise  Maria  Kidd,  widow  of  my  late  relative  Thomas  Kidd  of  Liverpool  aforesaid, 
one  annuity  or  clear  yearly  sum  of  £50  for  and  during  the  term  of  her  natural  life, 
by  two  equal  half-yearly  payments  in  each  year,  the  first  payment  thereof  to  com- 
mence and  be  made  to  her  at  the  end  of  six  calendar  months  next  after  my  decease, 
whether  my  said  real,  copyhold,  and  leasehold  estates  shall  have  been  then  sold  or 
not ;  and  upon  further  trust,  after  paying  the  several  yearly  sums  aforesaid,  to 
put  and  place  out  at  interest  as  aforesaid  any  surplus  that  shall  remain  of  the 
interest,  dividends,  and  annual  proceeds,  in  order  to  accumulate,  and  from  and  after 
the  expiration  of  six  calendar  months  from  the  death  and  decease  of  the  said  P]lizabeth 
Kidd,  upon  trust  to  pay  to  such  of  her  children  as  shall  then  have  attained  the 
respective  ages  of  twenty-one  years  the  sum  of  £500  each,  and  to  retain  the  like  sum 
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of  X500  for  each  and  every  of  her  children  who  shall  not  then  have  attained  that 
age,  and  to  place  out  the  same  upon  the  like  securities  as  aforesaid,  until  their 
respective  attainments  thereto,  and  then  to  pay  the  same  to  him  or  her  respectively  ; 
and  from  and  after  the  death  and  decease  of  the  said  Mary  otherwise  Maria  Kidd, 
upon  trust  to  pa\'  each  of  the  children  of  Thomas  Kidd  and  Elizabeth  the  sum  of 
£500  within  six  calendar  months  next  after  her  decease,  and  upon  the  youngest 
child  of  the  said  Elizabeth  Kidd  of  Prescott,  attaining  the  said  age  of  twenty-one 
years,  or  in  case  of  its  death  prior  to  that  age  then  the  next  youngest  child  attaining 
the  said  age  of  twenty-one  years,  and  so  on  upwards  with  respect  to  her  chil-[949]- 
dren,  it  being  my  intention  that  the  division  hereinafter  mentioned  is  to  take  place 
when  the  last  youngest  child  of  the  said  Elizabeth  Kidd  shall  have  attained  that  age, 
provided  the  said  Elizabeth  Kidd  shall  be  then  dead,  but  not  otherwise,  it  being 
my  intention  that  the  division  shall  not  be  m.ade  until  six  calendar  months  next  after 
the  decease  of  the  said  Elizabeth  Kidd,  upon  trust  to  divide  the  then  residue  and 
accumulations  into  as  many  shares  as  there  shall  be  children  living  of  the  said 
Elizabeth  Kidd  and  Mary  otherwise  Maria  Kidd  that  shall  have  lived  to  attain  that 
age,  or  in  case  of  any  of  them  being  dead  under  that  age  shall  have  left  behind  him 
or  her  lawful  issue,  and  pay  and  applj'  one  such  equal  share  thereof  to  each  of  the 
children  of  the  said  Elizabeth  Kidd  and  Mary  otherwise  Maria  Kidd  that  shall  have 
lived  to  attain  that  age,  and  to  their  respective  executors,  administrators,  and  assigns, 
and  one  other  such  equal  share  thereof  unto  the  issue  of  each  such  child  that  shall 
have  died  under  that  age  leaving  lawful  issue." 

The  testator  died  on  the  4th  of  March  183.5,  and  the  will  and  three  codicils  not 
affecting  the  above  trusts  were  duly  proved  by  John  North  and  Ambrose  Lace  the 
executors.     (The  case  is  reported  on  other  points  in  14  Sim.  463,  and  2  Phil.  91.) 

Maria  Kidd  died  in  the  lifetime  of  the  testator,  on  the  13th  of  July  1834,  having 
had  two  children  only,  who  were  living  at  the  death  of  the  testator,  viz.,  Thomas 
Kidd,  since  deceased,  and  Elizabeth  Kidd.  Elizabeth  Kidd  was  still  living,  and  had 
had  five  children,  viz.,  James  Kidd  and  William  Turner  Kidd,  both  since  deceased, 
and  Edward  Taylor  Kidd,  Anne  Atherton,  and  [950]  Alice  Beal,  all  of  whom  were 
living  at  the  death  of  the  testator  John  Kidd,  and  had  respectively  attained  the  age 
of  twenty-one  years. 

The  question  was,  whether  the  children  took  vested  interests  before  the  death  of 
Elizabeth  Kidd. 

Mr.  Rolt  and  Mr.  JolliflFe  were  for  the  Plaintiffs.  Mr.  Follett,  Mr.  AV.  M.  James, 
Mr.  Giffard,  and  Mr.  Eddis  for  the  Defendants. 

Judgment  reserved. 

Jpril  21.  The  Lord  Justice  Knight  Bruce.  In  this  case,  as  I  understand  the 
facts,  all  the  children  of  Elizabeth  Kidd,  the  annuitant  of  £100  per  annum,  who  were 
living  when  the  testator  made  his  will,  were  bj'  that  husband  who  is  mentioned  in 
it,  are  still  living,  and  have  attained  majority  ;  and  all  the  children  of  Mary  (other- 
wise Maria)  Kidd,  the  aniuiitant  of  £50  per  ainium,  who  were  living  when  the  will 
was  made,  were  by  that  husband  who  is  mentioned  in  it,  are  also  living,  and  have 
attained  majority,  except  one  of  the  children  who  (as  I  believe)  died  after  the 
testator's  death,  having,  however,  attained  majority.  The  question  is,  whether  if 
any  of  them  .shall  die  in  the  lifetime  of  Elizabeth  Kidd,  the  annuitant  of  £100  per 
annum,  the  share  of  the  child  so  dying  will  devolve  on  the  children  who  shall  survive 
that  lady.  In  my  opinion  the  true  view  of  the  case  requires  that  question  to  be 
answered  in  the  negative.  It  seems  to  me  that  the  shares  of  the  children  of  each 
family  are  absolutely  vested. 

The  word  "  living "  used  in  the  residuary  gift  means,  [951]  I  think,  "  now 
living ; "  that  is,  the  testator  intended,  in  my  opinion,  to  benefit  not  any  child  that 
Elizabeth  Kidd  the  annuitant  of  £100  per  annum  might  have  after  the  will,  but 
such  children  only  of  that  lady  as  were  children  of  her  deceased  husband,  the  testator's 
relative  "William  Kidd  of  Prescott  (though  of  the  names,  ages,  and  number  of  those 
children  the  testator  was  probably  uncertain),  and  to  benefit  not  any  child  that  ^lary 
(otherwise  Maria)  Kidd,  the  annuitant  of  £50  per  annum,  might  have  after  the  will, 
but  such  children  only  of  that  lady  as  were  of  her  deceased  husband,  the  testator's 
relative,  Thomas  Kidd  of  Liverpool.  Nor  can  the  testator  be  supposed  to  have 
intended  that  the  share  of  a  child,  dying  after  majority,  leaving  issue,  should  be  lost 
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to  that  child  and  his  issue  in  favour  of  other  children,  when  that  was  not  to  be  the 
case  with  the  share  of  a  child  dying  in  minority  leaving  issue. 

The  rules  of  grammar  and  idiom  seem  also  to  require  that  "  living  "  should  be 
understood  as  "now  living,"  for  the  will  says  "children  living  of  the  said  Elizabeth 
Kidd  and  Mary  otherwise  Maria  Kidd,  that  shall  have  lived  to  attain  that  age,  or  in 
case  any  of  them  being  dead  under  that  age  shall  have  left  behind  him  or  her  lawful 
issue."  The  description  of  "  living  "  being  expressly  ascribed  to  a  child  not  living, 
unless  the  word  "  living  "  be  read  as  meaning  "  now  alive." 

The  testator  might  perhaps  have  expressed  himself  more  neatly  and  clearly.  But 
I  am  satisfied  that  we  are  fulfilling  his  intention  by  holding  the  vesting  of  all  the 
shares  (including  that  of  the  dead  child),  to  have  taken  place  (in  the  events  that  have 
happened)  finally  and  absolutely. 

The  Lord  Justice  Turner.  Thi.s  is  a  question  of  some  difficulty  upon  the 
con-[952]-struction  of  a  will.  John  Kidd  the  testator,  by  his  will,  after  directing 
the  conversion  of  his  real  and  personal  estate  into  money,  and  the  investment  of  the 
proceeds  by  his  trustees  on  Crovernment  or  real  securities,  has  declared  the  following 
trusts.     (His  Lordship  read  them.) 

The  question  is,  whether  any  shares  of  the  residue  were  vested  in  the  children  of 
Elizabeth  and  Mary  (otherwise  Maria)  Kidd,  who  attained  twenty-one,  and  after- 
wards died  in  the  lifetime  of  Elizabeth,  or  whether  the  interests  of  the  children  of 
Elizabeth  and  Mary,  who  attained  twenty-one,  were  contingent  on  their  surviving 
Elizabeth.  I  am  of  opinion  that  the  children  of  Elizabeth  and  Mary  who  attained 
twenty-one,  and  afterwards  died  in  Elizabeth's  lifetime,  took  vested  interests. 

The  question  seems  to  me  to  depend  mainly  upon  the  effect  to  be  attributed  to 
the  word  "living"  in  the  direction  to  divide  the  residue  into  as  many  shares  as  there 
should  be  children  living  of  Elizabeth  and  Mary.  If  the  word  "  then  "  had  occurred 
in  this  clause,  and  the  direction  had  been  to  divide  into  as  many  shares  as  there 
should  be  children  "  then  living  "  of  Elizabeth  and  Marj,  the  terms  of  contingency 
in  this,  the  leading  direction  of  the  will,  would  have  been  so  clear  and  positive  that 
the  Court  could  hardly,  I  think,  have  been  warranted  in  departing  from  them,  or 
construing  the  disposition  otherwise  than  as  throughout  importing  contingency.  But 
the  word  "then"  is  not  found  in  this  clause  in  connection  with  the  word  "living," 
and  the  question  therefore  is  more  open  upon  the  context,  whether  the  word  "living" 
was  intended  by  this  testator  to  import  contingency.  Looking  at  the  context  of  this 
will  1  do  not  think  that  it  wa.s. 

This  testator  in  the  commencement  of  the  disposition  [953]  of  his  residue  had 
been  referring  to  the  successive  youngest  children  of  Elizabeth  dying  under  twenty- 
one.  And  I  think  that  he  has  used  the  term  "children  living,"  on  which  the  question 
of  contingency  arises,  in  contradistinction  merely  to  the  children  so  dying,  and  that 
the  word  living  is  merely  expletive.  There  are  several  reasons  which  have  led  me 
to  this  conclusion.  1st.  There  is  the  absence  of  the  word  "then  "  in  connection  with 
the  word  "living."  This  testator  has  shewn  by  other  parts  of  his  will  that  he  knew 
the  use  of  the  word  "then."  He  has  used  it  in  the  gift  of  the  legacies  of  £500  to 
the  children  of  Elizabeth  who  should  then  have  attained  twenty-one ;  and  again,  in 
this  very  clause,  provided  Elizabeth  shall  be  then  dead  ;  and  yet  he  does  not  attach 
it  to  the  word  living  in  this  the  most  material  part  of  his  disposition.  2dly.  The 
word  "living"  is  introduced  only  in  the  direction  to  divide,  and  not  in  the  direction 
to  pay,  which  is  absolute  and  unqualified,  the  direction  being  to  pay  to  the  children 
who  shall  live  to  attain  twenty-one.  It  would  be  inconsistent  to  construe  the  latter 
direction  as  absolute,  and  the  former  as  importing  contingency.  It  is  true  that  this 
inconsistency  would  be  equally  well  removed  by  reading  the  words  "  who  shall  live  " 
to  mean  "who  shall  have  lived,"  but  the  Court  would  of  course  lean  to  the  con- 
struction which  favours  the  vesting  rather  than  to  that  which  imports  contingency. 
3dly.  The  direction  is  to  pay  to  the  children  who  shall  live  to  attain  twenty-one, 
"  their  executors,  administrators,  and  assigns  ; "  and,  although  these  superadded 
words  might  in  the  event  of  Elizabeth  surviving  the  period  when  her  youngest  child 
should  attain  twenty-one  (an  event  which  the  testator  has  in  terms  referred  to  as 
possible,  and  which  must  therefore  be  so  treated  by  the  Court),  be  well  accounted 
for  by  the  period  of  six  months,  which  in  that  event  was  to  elapse  before  the  [954] 
division,  I  see  nothing  which,  upon  the  supposition  of  the  disposition  being  contingent, 
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<;an  account  for  these  superadded  words,  in  the  event  of  Elizabeth  pre-deceasing  the 
period  of  her  youngest  child  attaining  twenty-one.  And  lastly,  the  disposition  is  in 
favour  of  a  class  to  be  composed  of  children  attaining  twenty-one,  and  of  the  issue 
of  children  dying  under  twenty-one.  According  to  the  terms  of  the  disposition  the 
issue  of  the  children  would,  as  I  apprehend,  take  vested  interests  upon  the  deaths  of 
their  parents.  It  is  not  a  probable  intention  to  ascribe  to  the  testator  that  the 
interests  of  some  of  the  class  should  be  vested,  whilst  the  interest  of  others  of  the 
class  were  in  contingency. 

My  opinion  therefore  is,  that  the  children  who  attained  twenty-one  in  the  life  of 
Elizabeth,  and  have  since  died,  took  vested  interests. 

[954]     Heath  v.  Le^\is.     Before  the  Lords  Justices.     May  4,  1853. 

[S.  C  22  L.  J.  Ch.  721  ;  17  Jur.  H3  ;  1  W.  R.  314.     See  In  re  Moore,  1888, 

39  Ch.  D.  121.] 

A  bequest  of  an  annuity  to  an  unmarried  woman  (if  living  and  unmarried  at  the 
death  of  a  prior  annuitant)  for  the  term  of  her  natural  life,  if  she  should  so  long 
remain  unmarried  :  Held,  to  be  a  limitation,  and  not  a  bequest  upon  a  condition 
subsequent,  and  therefore  determinable  upon  marriage. 

This  case  came  on  on  further  directions,  and  was  by  order  heard  by  their  Lord- 
ships originally.  The  question  arose  on  the  effect  of  a  bequest  in  the  will  of  Henry 
Heath,  dated  the  24th  of  December  1842. 

The  will,  after  directing  payment  by  the  trustees  of  (among  other  life  annuities) 
an  annuity  of  £100  per  annum  to  one  Mrs.  Martha  Bentick,  for  her  life,  contained 
the  following  further  declaration  of  trust : — 

"  And  if  Miss  Mary  Ann  King,  the  niece  of  the  said  [955]  Martha  Bentick,  shall 
be  living  and  unmarried  at  the  decease  of  the  said  Martha  Bentick,  do  and  shall,  as 
a,  further  mark  of  my  sense  of  the  obligation  Mrs.  Martha  Bentick  has  conferred  on 
me  by  her  great  attention  and  care,  pay  to  the  said  Mary  Ann  King  the  sum  of 
£2,  10s.  per  calendar  month  (making  £30  a  year)  during  the  term  of  her  natural 
life,  if  she  shall  so  long  remain  sole  and  unmarried  ;  the  first  payment  thereof  to  be 
made  at  the  end  of  one  calendar  month  after  the  decease  of  the  said  Martha 
Bentick." 

The  testator  died  on  the  28th  of  August  1843.  Mary  Ann  King  survived  Martha 
Bentick,  and  afterwards,  on  the  4th  of  November  1848,  married  a  Mr.  Turnbull. 
The  question  was,  whether  the  annuity  had  determined. 

Mr.  Chandless  and  Mr.  Caldecott,  for  the  Plaintiff. 

Mr.  Greene,  for  Mr.  and  Mrs.  Turnbull.  This  is  a  bequest  upon  a  condition 
subsequent,  which,  being  against  public  policy,  is  inoperative.  If  the  bequest  had 
been  to  the  annuitant  for  her  life,  if  she  should  not  marry,  or  if  she  should  continue 
unmarried,  it  would  be  clearly  one  subject  to  a  condition  subsequent,  the  word  "  if  " 
implying  a  condition  :  Marples  v.  Bainhridge  (1  Madd.  590),  Pushton  v.  Cohh  (9  Sim. 
615  ;  5  Myl.  &  Cr.  145).  If  so,  can  the  introduction  of  the  words  "so  long,"  which 
add  nothing  to  the  meaning,  have  the  effect  of  changing  the  conditional  bequest  into 
a  limitation?  Sir  James  Wigram  has,  in  Morlei/  v.  Rennoldson  (2  Hare,  570),  pointed 
out  the  difference  between  the  civil  law  and  our  own  on  this  subject,  and  he  there 
refers  to  Lord  Thurlow's  judgment  in  Scott  v.  Tyler  (2  Dick,  712).  The  residuary 
legatees  must  satisfy  the  [956]  Court  that  a  gift  to  a  person  for  life,  if  she  so  long 
remains  single,  is  the  same  as  a  gift  during  such  time  as  she  shall  i-emain  single  ; 
whereas  the  distinction  between  the  effect  of  these  two  forms  of  expression  is  well 
settled  and  established.  In  Lloiid  v.  Lloyd  (2  Sim.  N.  S.  263),  Lord  Cranworth 
adverts  to  the  distinction  between  the  effect  of  such  a  form  of  gift  when  applied  to 
an  unmarried  person  and  when  applied  to  the  testator's  widow.  JFehh  v.  Gi'ace  (2  Ph. 
701)  is  distinguishable  from  such  cases  as  the  present,  by  the  particular  frame  of  the 
covenant  in  that  case.  He  also  referred  to  Ex  jjarte  Dichon  (1  Sim.  N.  S.  43),  JFren 
V.  Bradley  (2  De  Gex  &  S.  49). 

Mr.  Elmsley  and  Mr.  Younge  were  for  the  trustees. 
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The  Lord  Justice  Knikht  Bruce.  It  must  be  agreed  on  all  hands  that  it  is, 
by  the  English  law,  competent  for  a  man  to  give  to  a  single  woman  an  annuity  until 
she  shall  die  or  be  married,  whichever  of  these  two  events  shall  first  happen.  All 
men  agree  that  if  such  a  legatee  shall  marry,  the  annuity  will  thereupon  cease.  But 
this  proposition  has  been  advanced — a  proposition  which,  if  true  (and  I  do  not  deny 
its  truth),  is  perhaps  not  creditable  to  the  English  law — that  if  a  man  give  an  annuity 
to  a  woman  who  has  never  married  for  life,  and  afterwards  declare  that,  if  she  shall 
marry,  the  annuity  shall  be  forfeited,  the  condition  is  void,  and  she  may  yet  marry 
as  often  as  she  will,  and  retain  her  annuity.  Such  is  the  state  of  our  English  law  on 
this  subject  said,  and  perhaps  truly,  to  be ;  and  the  question  argued  before  us  has 
been,  to  which  of  these  two  classes  the  gift  of  this  will  belong.s,  being  a  gift  of  an 
annuity  to  a  single  lady  "  during  the  term  of  her  natu-[957]-ral  life,  if  she  shall  so 
long  remain  unmarried,"  this  language  being  the  technical  and  proper  language  of 
limitation  as  distinguished  from  condition,  long  known  to  the  English  law  and 
familiar  to  us  all.  Both  upon  precedent  and  reason,  upon  principle  and  authority,  I 
am  of  opinion  that  this  is  a  limitation  as  distinguished  from  a  condition,  and  that  the 
♦annuity  ceased  when  the  lady  married. 

The  Lord  Justice  Turner.  This  testator  has  given  to  a  legatee  "  an  annuity 
of  £30  during  the  term  of  her  natural  life,  if  she  shall  so  long  remain  unmarried." 
There  are  two  constructions  which  may  be  put  upon  these  words — it  may  either  be  a 
gift  to  her  for  life,  defeated  by  a  condition,  or  it  may  be  a  gift  to  her  so  long  as  she 
remains  unmarried,  that  is,  for  life,  if  she  be  so  long  unmarried  ;  and  the  question, 
therefore,  is  purely  one  of  intention,  in  which  of  the  two  senses  the  words  were  used. 
Upon  that  question  I  think  there  can  be  no  doubt  upon  this  will,  because  there  is  a 
complete  expression  of  the  testator's  intention  at  the  beginning  of  the  gift,  where  he 
says,  "  If  Miss  Mary  Ann  King  shall  be  living  and  unmarried  at  the  decease  of  the 
said  Martha  Bentick."  It  is  therefore  clear  that  the  annuitant  was  not  intended  to 
take  unless  she  was  unmarried  at  the  death  of  Martha  Bentick.  There  must  be  a 
declaration  that  the  annuity  has  ceased. 

[958]     IvisoN  V.  Gassiot.     Before  the  Lords  Justices.     May  5,  1853. 

Under  an  assignment  to  creditors  by  a  debtor  of  all  his  stock-in-trade,  book  and  other 
debts,  goods,  securities,  chattels,  and  eft'ects  whatsoever,  except  the  wearing  apparel 
of  himself  and  his  family  :  Held,  that  a  contingent  interest  in  the  residuary  estate 
of  a  testator  (to  which  the  debtor  was  entitled  in  the  event  of  his  sister  dying 
without  a  child)  passed. 

Pope  V.  Jfliikomhe,  3  Russ.  124,  observed  upon. 

This  was  an  appeal  from  the  refusal  by  the  Master  of  the  Rolls  of  a  motion  for 
payment  into  Court  of  a  sum  of  £93,  16s.  lOd.  consols,  and  for  an  injunction. 

By  a  composition  deed,  dated  the  8th  of  July  1831,  and  made  between  John  Park 
■of  the  first  part,  Charles  Moore  and  Edward  Rawlings  of  the  second  part,  and  the 
several  persons  whose  names  were  thereunto  subscribed,  and  seals  affixed,  creditors 
■of  John  Park  of  the  third  part,  it  was  witnessed,  that  in  consideration  of  the  release 
thereinafter  contained,  John  Park  assigned  unto  Charles  Moore  and  Edward  Rawlings 
all  and  singular  the  stock-in-trade,  book  and  other  debts,  goods,  securities,  chattels, 
and  effects  whatsoever  and  wheresoever,  of  or  belonging,  or  due  or  owing  to  John 
Park,  or  wherein  or  whereto  he  was  in  anywise  interested  or  entitled  (except  the 
wearing  apparel  of  John  Park  and  his  family),  together  also  with  all  profits  and 
produce  of  the  thereby  assigned  property  and  premises,  and  all  securities,  books, 
accounts,  vouchers,  and  writings  and  documents  whatsoever  relative  thereto,  and  all 
the  right,  title,  interest,  benefit,  property,  claim,  and  demand  whatsoever,  of  him  John 
Park,  of,  in,  and  to  or  in  respect  of  the  same,  to  hold,  receive,  take  and  enjoy  all  and 
singular  the  furniture,  stock,  debts,  effects,  and  other  the  premises  thereby  assigned, 
or  intended  so  to  be,  unto  and  by  Charles  Moore  and  Edward  Rawlings,  their 
executors,  administrators,  and  assigns,  absolutely,  together  with  full  power  for  them, 
as  the  true  and  lawful  attorney  or  attornies  of  John  Park,  to  ask,  demand,  and 
receive,  [959]  and  by  action,  suit,  or  otherwise  to  sue  for  and  receive  all  the  said 
goods,  stock,  debts,  and  effects  thereby  assigned.     And  it  was  thereby  declared  and 
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agreed  that  the  said  stock-in-trade,  debts,  goods,  securities,  chattels,  effects,  and 
other  the  premises  assigned,  were  so  assigned  unto  Charles  Moore  and  Edward 
liawlings  upon  trust  as  soon  as  conveniently  might  be,  to  sell  and  dispose  thereof  as 
therein  mentioned,  and  to  stand  possessed  of  the  monies  to  be  received  under  the 
trusts ;  upon  trust  in  the  first  place  to  pay  the  costs  and  expenses  therein  mentioned, 
and  in  the  next  place  thereout  to  retain  and  reimburse  all  advances  made  to  John 
Park,  or  otherwise  for  or  in  respect  of  carrying  on  his  business  as  thereinafter 
mentioned,  with  interest  at  the  rate  of  £5  per  cent,  per  annum  on  all  advances  to  be 
made  by  the  trustee  or  trustees  out  of  their  own  funds,  and  subject  thereto  upon 
trust  to  pay  and  discharge  all  the  debts  of  the  parties  thereto  of  the  second  and  third 
parts  rateably,  without  preference,  as  far  as  the  said  monies  would  extend,  and  to  be 
in  full  discharge  of  the  debts  of  the  said  respective  creditors,  and  if  there  should  be 
any  surplus  of  the  said  trust  monies  and  premises  after  satisfying  the  trusts  aforesaid, 
then  upon  trust  to  pay  over  and  assign  the  same  unto  John  Park,  his  executors, 
administrators,  and  assigns.  And  in  the  indenture  was  contained  a  power  for  the 
trustees  to  allow  John  Park  to  continue  his  business,  or  to  collect  on  account  of  the 
trustees  all  or  any  of  the  debts  thereby  assigned ;  and  also  a  power  for  the  trustees 
for  the  time  being,  if  so  they  thought  proper  themselves  to  carry  on  the  said  business, 
so  long  as  they  should  think  prudent  for  the  benefit  of  the  trust  estate.  And  John 
Park  thereby  (amongst  other  things)  covenanted  with  the  trustees  to  do  and  execute 
all  such  further  and  other  acts  and  things  relating  to  the  premises  as  the  trustees  or 
their  counsel  should  reasonably  re-[960]-quire  for  the  better  and  more  effectually 
assuring  the  said  furniture,  stock,  debts,  effects,  and  premises  thereby  assigned  upon 
the  trusts  aforesaid ;  and  that  John  Park  would  at  all  times  thereafter,  upon  every 
reasonable  request,  attend  the  trustees,  and  disclose  and  explain  his  whole  property 
and  effects  intended  to  be  thereby  assigned,  and  all  circumstances  attending  the  same. 
And  it  was  thereby  further  witnessed  that  in  consideration  of  the  assignment  and 
covenants  of  John  Park  thereinbefore  contained,  the  aforesaid  creditors,  parties 
thereto  of  the  second  and  third  parts,  each  as  well  for  himself  as  his  respective 
partners,  did  remise,  release,  and  for  ever  quit  claim  unto  John  Park,  his  heirs, 
executors,  and  administrators,  and  also  him  and  them,  and  his  and  their  estate  and 
effects  of  and  from  all  debts  due  and  owing  to  them  the  said  creditors,  parties  thereto, 
from  John  Park,  and  all  actions,  suits,  claims,  and  demands  whatsoever  at  law  or  in 
equity,  or  otherwise  howsoever. 

The  question  was,  whether  the  deed  extended  to  and  comprised  an  interest  to 
which  John  Park  became  entitled  in  part  of  the  personal  estate  of  his  father  Joseph 
Park,  deceased,  under  the  following  circumstances  :  Joseph  Park  by  his  will,  dated 
the  11th  of  August  1820,  bequeathed  all  his  residuary  estate  to  his  brother  Thomas 
Park  and  John  Wylie,  upon  trusts  for  sale,  and  after  payment  of  debts  to  invest  the 
residuary  estate,  upon  trust  as  to  one  moiety  for  John  Park,  and  as  to  the  other 
moiety  thereof  for  his  sister,  the  testator's  daughter,  Mary  Ann  Park.  The  testator 
died  shortly  after  the  date  of  his  will. 

By  an  indenture  of  settlement  dated  the  26th  of  May  1826,  and  made  between 
Mary  Ann  Park  of  the  one  part,  and  Thomas  Park,  since  deceased,  and  the  Defendant 
John  Peter  Gas.siot  of  the  other  part.  Miss  Park  [961]  assigned  unto  Thomas  Park 
and  John  Peter  Gassiot  all  that  the  said  moiety  or  half-part  or  share  of  her  the  said 
Mary  Ann  Park,  of  and  in  the  residue  of  the  estate  and  effects  of  Joseph  Park,  her 
late  father,  on  certain  trusts  for  her  and  her  children.  And  in  case  there  should  be 
no  child  or  children  of  Miss  Park  living  at  the  time  of  her  death,  nor  the  issue  of  any 
child  or  children  dying  in  her  lifetime,  leaving  lawful  issue  living  at  her  death,  or 
being  such  children  or  child,  or  issue,  he,  she,  or  they  should  die  before  he,  she,  or 
they  should  have  acquired  a  vested  interest  in  the  said  trust  estate  and  premises : 
then  upon  trust  to  pay,  assign,  and  transfer  the  said  trust  estate  and  premises,  or 
the  securities  upon  which  the  same  should  from  time  to  time  be  vested,  unto  John 
Park,  his  executors,  administrators,  or  assigns,  absolutely  for  his  and  their  own  use 
and  benefit. 

In  1844  John  Park  died,  and  in  June  1848  Mary  Ann  Park  died  without  having 
been  married. 

The  present  suit  was  instituted  by  one  of  the  creditors,  who  were  parties  to  the 
composition  deed,  on  behalf  of  himself  and  all  other  the  creditors  of  John  Park  who 
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were  entitled  to  the  benefit  of  the  composition  deed.  The  bill  sought  a  declaration 
that  the  moiety  theretofore  of  Mary  Ann  Park,  deceased,  and  settled  by  the  inden- 
ture of  the  26th  of  May  1826,  of  and  in  the  residuary  estate  of  the  testator  Joseph 
Park,  deceased,  became  and  then  was  subject  to  the  trusts  of  the  indenture  of  the  l^th 
of  July  1831,  and  ought  to  be  applied  and  disposed  of  accordingly.  The  bill  also 
sought  to  have  the  requisite  accounts  taken,  and  the  trust-monies  and  premises 
applied  in  a  due  course  of  administration,  in  paying  to  Plaintiff  and  the  other 
creditors  of  John  Park  deceased,  who  were  or  might  be  entitled  to  the  benefit  of  the 
composition  deed  of  July  [962]  1831.  It  further  sought  an  injunction  to  restrain  the 
Defendant  John  Peter  Gassiot  from  paying,  assigning  or  disposing  of,  otherwise  than 
under  the  order  and  direction  of  the  Court,  the  monies,  stocks,  funds  and  securities, 
subject  to  the  trusts,  and  the  appointment  of  a  receiver. 

The  Defendant  Gassiot  admitted  a  balance  of  £93,  16s.  lOd.  to  be  in  his  hands, 
and  the  motion  which  was  the  subject  of  appeal,  was  for  payment  of  this  amount 
into  Court,  and  for  an  injunction  as  prayed  by  the  bill. 

Mr.  Lloyd  and  Mr.  Hallett,  in  support  of  the  appeal.  The  Master  of  the  Rolls 
held  that  he  was  bound  by  the  decision  in  Pqie  v.  Jiliikomhe  (3  Russ.  124).  We  submit, 
however,  that  if  there  was  nothing  more  in  the  deed  affecting  the  question  than 
appears  upon  the  report  of  that  case,  the  decision  cannot  be  supported.  There  was 
perhaps  in  that  case  some  context  interpreting  and  confining  the  words  of  the  deed 
otherwise  than  according  to  their  ordinary  signification.  But  the  cases  are  more- 
over distinguishable ;  for  here  the  exception  of  the  wearing  apparel  is  stronger  than 
anything  which  appears  to  have  been  in  the  deed,  in  Pope  v.  Jniikomhe,  to  shew  that 
the  word  effects  must  be  taken  in  its  most  extensive  sense.  • 

Thev  also  referred  to  Arnold  v.  Arnold  (2  Myl.  &  K.  365),  Parker  v.  Marcliant 
(I  Y.  &  C.  C.  C.  290). 

Mr.  R.  Palmer  and  Mr.  Eddis,  for  the  Respondents.  [963]  The  words  in  Pope 
V.  IJliitcomhe  were  larger  than  those  in  the  present  case,  for  they  included  the  word 
"  estate  "  as  well  as  the  word  "  effects,"  which  is  alone  used  here.  The  word  "  estate  " 
is  of  larger  import  than  the  word  "  effects."  The  word  "eflfects"  in  its  ordinary 
signification  means  tangible  property,  and  not  choses  in  action. 

The  Lord  Justice  Knight  Bruce.  I  need  not  give  my  opinion  upon  the  construc- 
tion of  the  instrument  which  was  before  the  Court  in  Pope  v.  JfTiifcombe.  The  Master 
of  the  Rolls  considered  that  the  cases  could  not  be  distinguished,  and  therefore  that 
he  was  bound  to  put  on  the  deed  now  before  the  Court  the  limited  construction  which 
was  put  upon  the  assignment  in  Pope  v.  Jniikomhe.  I  do  not,  however,  consider, 
that  we  are  bound,  because  the  instrument  in  Pope  v.  Jllnkomhe  was  construed  in  a 
particular  manner,  to  construe  in  the  same  way  that  now  before  us.  It  is  impossible 
to  say  what  interpreting,  restricting  or  correcting  context  there  may  have  been  in  the 
former  instrument  without  seeing  every  word  of  it.  AVe  do  see  every  word  that  the 
instrument  in  this  case  contains,  and  thus  much  is  plain,  that  the  words  here,  accord- 
ing to  their  proper  and  technical  interpretation,  do  include  this  property.  That, 
however,  would  be  nothing  if  there  were  a  restrictive  context.  I  have  looked  in 
vain  for  such  a  context,  and,  not  finding  it,  I  must  hold  that  the  words  ought  to  be 
understood  according  to  their  proper  and  technical  construction  as  including  this 
property. 

The  Lord  Justice  Turner.  I  think  that  there  is  a  plain  distinction  between 
this  case  and  Pope  v.  IJliikomhe.  It  is  true  that  the  general  words  there  were  the 
same  as  in  this  case,  or  even  more  extensive.  But  in  the  present  case  there  is  an 
exception  [964]  of  the  assignor's  wearing  apparel.  What  is  the  effect  of  that  excep- 
tion 1  Why,  that  all  the  assignor's  property  with  that  exception,  was  intended  to 
pass.  A  similar  circumstance  was  relied  upon  in  Hotham  v.  Sutton  (1.5  Ves.  326), 
where  Lord  Eldon  said,  "  With  respect  to  the  second  question,  the  doctrine  appears 
now  to  be  settled  in  this  Court  that  the  words  'other  effects,'  in  general  mean  effects 
ejusdem  generis.  I  cannot  help  entertaining  a  strong  doubt,  whether  this  testatrix, 
if  asked  whether  she  meant  effects  ejmdem  generis,  or  contemplated  the  share  of  all 
which  she  had  considered  her  effects  in  the  will,  would  not  have  answered,  that  the 
latter  was  her  meaning.  Her  expression  is  conclusive  upon  that.  Money  cannot  be 
represented  as  ejusdem  generis  with  plate,  linen  and  household  goods.  The  express 
exception  of  money  out  of  the  '  other  effects,'  shews  her  understanding  that  it  would 
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have  passed  by  those  words  ;  that  express  words  were  required  to  exclude  it ;  and  by 
force  of  the  exclusion  in  the  excepted  article,  she  says  she  thought  that  the  words  of 
her  bequest  would  carry  things  not  fju^^iUm  generis.  This  disposition  must  therefore 
be  taken  to  comprehend  all  that  she  has  not  excluded,  which  is  money  only." 

Giving  no  opinion  upon  Pope  v.  Jniitcambe,  I  think  that  in  this  case  the  contingent 
interest  passed. 

Order  made. 


[965]    In  the  Matter  of  Norman's  Trust,  and  of  The  10  &  11  Vict.  c.  96. 
Before  the  Lords  Justices.     May  6,  1853. 

[S.  C.  1  Eq.  R.  53  ;  1  W.  R.  220 ;  22  L.  J.  Ch.  720 ;  17  Jur.  444.] 

By  a  marriage  settlement,  a  moiety  of  the  settled  fund  was  assured  in  trust  after  the 
death  of  the  wife,  if  she  died  iu  the  lifetime  of  the  husband,  to  such  uses  as  she 
should  appoint,  and,  in  default  of  appointment,  to  such  person  or  persons  as  at  her 
decease  would  have  been  entitled  to  the  clear  residue  of  her  personal  estate  under  the 
Statute  of  Distributions,  in  case  she  had  died  intestate  and  without  being  married. 
On  the  death  of  the  wife,  in  the  lifetime  of  the  husband,  without  having  exercised 
the  power :  Held,  that  the  children  of  the  marriage  were  entitled. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kindersley,  on  a  petition 
under  the  Trustee  Relief  Act. 

By  a  settlement  dated  the  22d  of  April  1842,  and  made  in  contemplation  of  the 
marriage  of  Anna  Elizabeth  Ewart  and  George  Bethune  Norman,  it  was  declared 
that  the  trustees  thereof  should  hold  the  sum  of  i;i9,469,  14s.  4d.  £3  per  cent, 
consols,  lately  standing  in  the  name  of  Miss  Ewart,  which  had  been  transferred 
into  the  trustees'  names,  upon  trust  as  to  one  moiety  thereof,  and  the  dividends  and 
interest,  and  income  thereof,  to  pay  the  said  dividends,  interest,  and  income  to  Miss 
Ewart  for  life,  for  her  separate  use  ;  after  her  death  to  pay  the  said  dividends, 
interest  and  income  to  Mr.  Norman  for  his  life,  with  remainder  in  trust  for  such  of 
the  children  of  Mr.  Norman  and  Miss  Ewart,  as  they  or  the  survivor  of  them 
should  appoint ;  and  in  default  of  such  appointment,  then  upon  trust  for  the 
children  in  manner  therein  mentioned  ;  and  in  case  there  should  be  no  child  or  issue 
of  the  said  George  Bethune  Norman  by  Anna  Elizabeth  Ewart,  who  should  become 
entitled  to  a  vested  interest  in  the  said  moiety  under  the  above-mentioned  trusts, 
then  upon  trust  for  the  survivor  of  them  the  said  George  Bethune  Norman  and 
Anna  Elizabeth  Ewart.  And  as  to  the  other  moiety  [966]  and  the  interest  thereof, 
upon  trust  to  pay  the  dividends,  interest  and  income  thereof  to  Anna  Elizabeth  Ewart, 
for  her  life,  for  her  separate  use,  without  power  of  anticipation  ;  and  in  case  the  said 
George  Bethune  Norman  should  die  in  the  lifetime  of  the  .said  Anna  Elizabeth  Ewart, 
then  from  and  after  his  decease  the  said  last-mentioned  moiety,  and  the  interest, 
dividends  and  annual  produce  thereof  should  be  in  trust  for  the  said  Anna  Elizabeth 
Ewart,  her  executors,  administrators  and  assigns,  for  her  and  their  absolute  use  and 
benefit  ;  but  in  case  the  .said  Anna  Elizabeth  Ewart  should  die  in  the  lifetime  of  the 
said  George  Bethune  Norman,  it  was  thereby  agreed  and  declared  that  the  trustees 
should  from  and  immediately  after  the  decease  of  the  said  Anna  Elizabeth  Ewart, 
leaving  the  said  George  Bethune  Norman  her  surviving,  stand  and  be  possessed  of 
the  said  last-mentioned  moiety,  upon  trust  for  such  person  or  persons,  for  such  ends, 
intents  and  purposes,  and  in  such  parts,  shares  and  proportions,  manner  and  form,  in 
all  respects  as  the  said  Anna  Elizabeth  Ewart  should,  notwith.standing  coverture, 
direct  or  appoint ;  and  in  default  of  any  such  direction  or  appointment,  and  as  to  so 
much  and  such  part  and  parts  of  the  same  trust-money  or  stocks  of  or  concerning 
which  no  direction  or  appointment  should  be  made,  upon  trust  for  and  for  the  benefit 
of  such  person  or  persons  as  at  the  decease  of  the  said  Anna  Elizabeth  Ewart  would 
have  been  entitled  to  the  clear  residue  of  the  personal  estate  of  the  .said  Anna  Eliza- 
beth Ewart,  under  the  statute  for  the  distribution  of  the  personal  estate  of  intestates, 
in  case  the  .said  Anna  Elizabeth  Ewart  had  died  intestate,  and  without  being  married. 

The  marriage  took  place,  and  there  were  three  children  of  Mr.  and  Mrs.  Norman, 
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two  of  whom  survived  [967]  Mrs.  Norman,  who  died  in  1851,  leaving  her  husband 
George  Bethune  Norman  her  surviving  and  without  having  made  any  appointment  of 
the  last-mentioned  moiety. 

The  trustees  paid  the  trust  fund  into  Court  under  the  Trustee  Relief  Act,  and  the 
children  presented  a  petition  for  payment  of  it  to  them,  but  the  Vice-Chancellor  held 
that  they  were  not  entitled,  and  they  now  appealed  from  his  decision. 

Mr.  Bacon  and  Mr.  Stevens,  for  the  Appellants. 

Mr.  W.  N.  Warren,  for  the  next  of  kin  of  Mrs.  Norman,  other  than  her  children. 

Mr.  W.  M.  James  and  Mr.  Greene,  for  the  trustees. 

The  following  cases  were  referred  to :  Maherlei/  v.  Strode  (3  Ves.  450),  hell  v.  Phi/n 
(7  Ves.  458),  Doe  v.  Rmuding  (2  B.  &  A.  441),  Coventry  v.  Lord  Lauderdale  (10  Jur. 
793),  Mau'jham  v.  Vincent  (4  Jur.  452). 

The  Lord  Justice  Knight  Bruce.  It  may  perhaps  be  said  here,  as  Lord  PjUon- 
borough  said  in  a  case  {Fenny  v.  Ewedace,  4  Mau.  &  S.  60)  before  him,  that  the  question 
is  one  for  a  grammarian  rather  than  a  lawj'er,  or  which  a  schoolmaster  might  decide 
as  well  as  a  Judge.  I  think  that  grammar  is  in  favour  of  the  lady's  children,  and  that 
the  expression  "  without  being  married  "  means  without  having  a  husband  at  the  time 
of  her  death,  not  without  ever  having  had  a  husband.  Still  the  rules  of  grammar 
must  give  way  to  the  rules  of  good  sense,  and  where  a  [968]  reasonable  interpretation 
of  the  whole  instrument  requires  that  grammar  should  be  departed  from,  it  must  be, 
and  constantly  is,  departed  from.  With  the  greatest  deference  to  the  learned  Judge 
from  whom  this  case  comes,  it  appears  to  me  that  there  is  no  such  occasion  here,  that 
grammar  and  sense  go  together,  and  that  we  ought  not  to  separate  them.  It  seems 
to  me  that  the  intention  of  the  instrument  was  to  exclude  only  the  husband  in  the 
events  which  have  happened  ;  and,  except  that  he  was  not  to  take,  all  was  to  go 
according  to  the  course  of  law  as  if  the  lady  had  died  unmarried,  whether  as  a  widow 
or  otherwise.     I  am  of  opinion  that  the  children  were  intended  to  take. 

The  Lord  Justice  Turner.  This  case  must  be  decided  in  accordance  with  the 
intention  of  the  instrument.  The  object  was  to  exclude  the  husband.  I  think  with 
my  learned  brother,  that  the  children  are  to  take. 

[969]   In  the  Matter  of  The  Trust  of  Jane  Stephenson  deceased,  and  of  The  10  & 
11  Vict.  c.  96.     £x  parte  Stephenson.     Before  the  Lords  Justices.     May  8,  1853. 

[See  In  re  Mainwaring's  Settlement,  1866,  L.  R.  2  Eq.  494.] 

Upon  the  marriage  of  one  of  several  residuary  legatees  under  her  father's  will,  the 
intended  husband  and  wife  as.signed  to  trustees  all  and  every  the  sum  and  sums  of 
money,  legacy  and  legacies,  and  other  personal  property  then  due  and  payable,  or 
belonging  to,  or  to  become  due  and  payable  to  the  intended  wife  under  or  by  virtue 
of  her  father's  will  "  or  otherwise  hoii'soever,"  upon  trusts  for  separate  use  for  her  life, 
without  power  of  anticipation,  with  trusts  in  remainder  in  favour  of  the  children 
of  the  marriage.  By  the  next  witnessing  part  of  the  same  settlement,  it  was 
agreed,  that  in  case  any  real  or  personal  property  should,  during  the  coverture, 
be  given  or  bequeathed  to  the  wife,  the  husband  should  settle  it  upon  trust  so  that 
the  wife  should  have  the  sole  power  of  disposing  of  the  same.  Held,  that  a  legacy 
bequeathed  by  another  will  to  the  wife  after  the  marriage  was  not  subject  to  the 
trusts  for  the  children,  the  latter  witnessing  part  of  the  settlement  shewing  that 
the  formei'  must  be  read  in  a  restricted  sense. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls  upon  a  petition 
under  the  Trustees  Relief  Act ;  and  the  question  was  whether  a  mortgage  executed 
by  a  husband  and  wife  of  an  interest  to  which  the  wife  became  entitled  under  a 
will  was  effectual,  which  question  depended  upon  another,  namely,  whether,  according 
to  the  true  construction  of  their  marriage  settlement,  the  property  was  comprised  in 
the  second  or  the  third  witnessing  part  of  that  deed. 

The  following  were  the  circumstances  of  the  case. 

Charles  Ambrose  Stephenson,  by  his  will  dated  the  19th  of  June  1812,  gave  the 
residue  of  his  real  and  personal  estate  to  trustees ;  upon  trust,  after  paying  certain 
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annuities  which  had  determined,  for  all  and  every  of  his  children,  equally  to  be 
divided  amongst  them  share  and  share  alike,  the  share  and  interest  of  every  son  to 
be  paid  or  transferred  at  his  age  of  twenty-five  years,  and  the  share  and  interest  of 
every  daughter  to  be  paid  and  transferred  at  the  age  of  twenty-one  years,  or  on  the 
day  of  her  marriage,  which  should  first  happen. 

[970]  The  testator  died  in  June  1812,  leaving  six  children  surviving  him,  of 
whom  Louisa,  afterwards  the  wife  of  William  Field,  and  Jane  Stephenson  were  two. 
All  the  daughters  attained  twenty-one  and  the  sons  twenty-five  years. 

The  executors  of  Charles  Ambrose  Stephenson  assented  to  the  bequest  of  the 
testator's  residuary  estate. 

The  settlement  on  which  the  question  arose,  and  which  was  executed  on  the  1st 
of  May  1820,  in  contemplation  of  the  marriage  of  Miss  Louisa  Stephenson  and  Mr. 
William  Field,  was  made  between  William  Field  of  the  first  part,  Louisa  Stephenson 
of  the  second  part,  and  the  Petitioner  Charles  Doyley  Stephenson  and  James  Field 
of  the  third  part.  It  recited  the  intended  marriage,  and  that  William  Field  was 
possessed  of  a  policy  of  assurance  on  his  own  life  for  the  sum  of  £1000  effected  in 
the  Equitable  Assurance  Office.  It  also  recited  that,  under  and  by  virtue  of  the  wU 
of  Charles  Ambrose  Stephenson,  Louisa  Stephenson  was  entitled  to  certain  legacies, 
sum  or  sums  of  money,  or  other  personal  estate  ;  but  the  particulars  and  amount  of 
the  same,  so  far  as  the  same  had  not  then  been  paid  or  transferred  to  her,  was  not 
then  fully  ascertained.  And  it  recited  that  upon  the  treaty  of  the  said  marriage, 
it  had  been  proposed  and  agreed  that  for  making  some  provision  for  Louisa 
Stephenson  and  the  issue  (if  any)  of  the  same  marriage  the  sum  of  £1000  so  secured 
or  made  payable  on  the  death  of  William  Field  as  aforesaid  and  also  the  said  sum 
or  sums  of  money  and  other  personal  property  to  which  Louisa  Stephenson  was 
entitled  under  the  will  of  her  father,  Charles  Ambrose  Stephenson,  or  otherwise 
howsoever,  should  be  settled  and  assured  upon  the  trusts  thereinafter  expressed. 
By  the  first  ^vitnessing  part  it  was  witnessed,  that  in  pursuance  and  part  performance 
of  the  agreement,  and  for  the  nominal  consi-[971]-deration  therein  mentioned, 
William  Field  granted  unto  the  Petitioner  Charles  Doyley  Stephenson  and  James 
Field,  their  executors,  administrators,  and  assigns,  the  said  policy  of  assurance  for 
£1000,  and  the  sums  of  money  secured  thereby  upon  the  trusts,  from  and  immediately 
after  the  solemnization  of  the  said  then  intended  marriage,  thereinafter  expressed 
and  declared.  By  the  second  witnessing  part  it  was  witnessed,  that  in  further 
pursuance  and  performance  of  the  said  recited  agreement,  and  for  the  nominal 
considerations  therein  mentioned,  she  the  said  Louisa  Stephenson,  with  the  privity 
and  approbation  of  the  said  William  Field,  did  grant,  bargain,  assign,  transfer,  and 
set  over  unto  the  Petitioner  Charles  Doyley  Stephenson  and  James  Field,  their 
executors,  administrators,  and  assigns,  all  and  every  the  sum  and  sums  of  money, 
legacy  and  legacies,  and  other  personal  property  then  due  and  payable,  or  belonging 
to,  or  to  become  due  and  payable  to,  Louisa  Stephenson,  under  or  by  virtue  of  the 
last  will  and  testament  of  Charles  Ambrose  Stephenson,  her  deceased  father,  or 
otherwise  howsoever,  and  all  interest,  proceeds,  or  accumulations  (if  any)  of  the  said 
respective  sums  of  money  and  premises,  or  any  of  them,  to  hold  the  same  premises 
unto  the  Petitioner  Charles  Doyley  Stephenson  and  James  Field,  their  executors, 
administrators,  and  assignees,  until  the  said  intended  marriage,  and  from  and  after 
the  solemnization  thereof,  upon  the  trusts  thereinafter  expres.sed,  declared,  and 
contained  concerning  the  same.  These  trusts  were  for  the  separate  use  of  Louisa 
Stephenson  for  her  life  without  power  of  anticipation,  remainder  to  James  Field  for 
life  wth  remainder  to  the  children  of  the  marriage.  The  deed  contained  a  third 
witnessing  part,  whereby  it  was  declared  and  agreed,  and  William  Field  did 
thereby,  for  himself,  his  executors,  and  administrators,  covenant  and  agree  with 
the  Petitioner  Charles  Doyley  Stephenson  and  [972]  James  Field,  their  "executors 
and  administrators,  that  in  case  the  said  intended  marriage  should  be  solemnized, 
and  any  property,  real  or  personal,  or  mixed,  should  at  any  time  during  the  said 
intended  coverture  be  given  or  bequeathed  to,  or  in  any  manner  howsoever  vest  in, 
Louisa  Stephenson,  then  and  in  that  case  he,  the  said  William  Field,  as  far  as  he 
lawfully  might  or  could,  would,  or  should,  either  alone,  or  in  concurrence  with  the 
said  Louisa  Stephenson,  and  at  the  costs  and  charges  of  such  property,  do  all  such 
acts  whatsoever  as  should  be  necessary  and  proper  for  settling  the  same  property  for 
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all  the  estate  and  interest  of  Louisa  Stephenson,  or  of  William  Field,  as  her  husband 
therein,  in  such  manner  that  the  said  Louisa  Stephenson  might  have  the  sole  power 
of  disposition  over  the  same,  notwithstanding  her  coverture,  and  in  such  manner 
that  in  the  meantime  and  until  such  disposition  should  l)e  made,  the  said  property, 
and  the  rents,  profits,  dividends  and  interest,  income  and  produce  thereof  might 
belong  to,  and  to  be  held  in  trust  for,  the  said  Louisa  Stephonsoti,  for  her  sole  and 
separate  use,  notwithstanding  her  coverture ;  and  also  in  the  meantime,  and  until 
such  settlement  should  be  made,  the  said  William  Field,  as  far  as  he  might  be 
interested  in  any  such  property,  should  stand  and  be  seised  or  possessed  of  and 
interested  in  the  same,  upon  trust  for  the  sole  and  separate  use  of  the  said  Louisa 
Stephenson,  his  said  then  intended  wife. 

There  had  been  two  children  only  of  the  marriage ;  viz.,  Frederick  Field,  since 
deceased,  and  the  Petitioner  Mary  Louisa  Field,  who  attained  her  age  of  twenty-one 
on  the  30th  of  November  1843. 

Jane  Stephenson,  one  of  the  daughters  of  the  testator  Charles  Ambrose  Stephen- 
son, by  her  will  dated  the  2Gth  of  April  1843,  after  making  certain  specific  and 
pecu-[973]-niary  bequest.s,  gave  and  bequeathed  all  the  residue  of  her  personal  estate 
and  effects  in  possession,  reversion,  remainder,  and  expectancy  unto  her  brothers,  the 
Petitioner  Charles  Doyley  Stephenson  and  Augustus  Stephenson,  and  her  sisters 
Louisa  Field  and  Emma  Harmer,  equally  to  be  divided  between  or  among  them,  their 
executors,  administrators,  and  assigns  respectively,  share  and  share  alike  ;  and  she 
appointed  the  Petitioner  Charles  Doyley  Stephenson  and  Augustus  Stephenson 
executors  of  her  will.  She  died  on  the  11th  of  May  1843,  and  her  will  had  been 
proved  by  Augustus  Stephenson  alone. 

By  the  mortgage  deed  in  question,  which  was  dated  in  February  184.5,  and 
executed  by  William  Field  and  Louisa  his  wife  of  the  first  part,  Louisa  Okey 
Stephenson  of  the  second  part,  and  George  Peart  of  the  third  part,  reciting  the 
settlement  and  the  will  of  Jane  Stephenson,  and  reciting  that  there  was  then  stand- 
ing in  the  names  of  William  Harmer  and  the  Petitioner  Charles  Doyley  Stephenson 
the  sum  of  £13,580,  8s.  Old  South  Sea  annuities,  being  the  then  existing  residue 
of  the  personal  estate  of  the  testator  Charles  Ambrose  Stephenson,  and  that  the 
share  of  Jane  Stephenson  in  such  residue  would,  on  the  decease  of  Louisa  Okey 
Stephenson  the  testator's  widow,  amount  to  the  sum  of  £2846,  lis.  6d.  like 
annuities,  of  which  the  sum  of  £711,  13s.  8d.  like  annuities,  being  one-fourth  share 
thereof,  would  be  the  property  of  and  receivable  by  William  Field  and  Louisa  his 
wife,  or  William  Field  in  right  of  his  wife,  it  was  witnessed  that  in  consideration  of 
£4-50  to  William  Field  and  Louisa  his  wife,  paid  by  George  Peart,  William  Yield  and 
Louisa  his  wife,  and  each  of  them,  thereby  assigned  to  George  Peart,  his  executors, 
administrators,  and  assigns,  all  the  right,  title,  and  interest  of  them  the  said  William 
Field  and  Louisa  his  wife,  and  [974]  each  of  them,  in  and  to  the  bequest  and  share  of 
residue  to  and  of  the  said  Louisa  Field  in  and  by  the  last  will  and  testament  of  the 
said  Jane  Stephenson  deceased,  bequeathed  to  her  as  therein  mentioned,  subject 
nevertheless  to  a  proviso  for  redemption  upon  payment  of  the  above-mentioned 
sum  of  £450  with  interest. 

By  the  order  under  appeal  it  was  declared,  that  the  share  of  Louisa  Field  in  the 
estate  of  the  late  Jane  Stephenson  passed  by  the  assignment  contained  in  the  settle- 
ment of  the  1st  of  May  1820,  and  was  subject  to  the  trusts,  by  that  indenture 
declared  for  the  benefit  of  Louisa  Field  and  her  children  ;  and  that  the  interest  of 
Louisa  Field  in  the  same  was  not  affected  by  the  indenture  of  the  25th  of  February 
1845.  And  it  was  ordered  that  the  sum  of  £592,  6s.  4d.  Bank  £3  per  cent, 
annuities,  standing  in  the  name  of  the  Accountant-General,  in  trust,  "  In  the  matter 
of  the  trust  of  Jane  Stephen.son,  deceased,"  should  be  transferred  to  the  trustees  of 
the  settlement,  to  be  held  by  them  upon  the  trusts  thereby  declared  for  Louisa  Field 
and  the  children  of  her  marriage  with  William  Field. 

Mr.  Rolt  and  Mr.  Speed  were  for  the  Appellants. 

Mr.  W.  M.  James,  Mr.  Osborne,  and  Mr.  Cole,  for  the  Respondents. 

The  Lord  Justice  Turner.  With  great  respect  to  the  Master  of  the  Rolls  I 
have  arrived  at  a  different  conclusion  from  His  Honour  in  this  case  The  terms  of 
the  second  operative  part  of  the  marriage  settlement  are  these  (his  Lordship  read 
them).     If  that  had  stood  alone  there  could  have  been  little  doubt  as  to  its  extend- 


382  FLEMING   V.    BUCHANAN  3 DE  0.  M.  *  G.  975. 

ing  to  all  future  property.  But  it  must  be  construed  with  the  rest  of  the  instrument, 
and  [975]  in  a  subsequent  part  of  it  there  is  an  express  agreement  between  the 
parties,  and  there  is  a  covenant  on  the  part  of  the  husband  to  this  effect.  (His 
Lordship  read  the  covenant  set  out  above  for  the  settlement  of  future  property.) 
Now,  if  the  construction  contended  for  by  the  Kespondents  could  be  maintained,  the 
effect  of  the  second  operative  part  would  lie  such  that  there  could  be  no  personal 
property  to  which  the  subsequent  operative  part  could  apply.  The  effect  of  that 
construction,  therefore,  would  be  to  strike  out  of  the  deed  all  the  words  of  the  sub- 
sequent operative  part  relating  to  personal  estate.  That  is  a  consequence  which 
ought  to  be  avoided  if  any  other  reasonable  interpretation  can  be  put  upon  the 
words.  It  is  also  to  be  obsei'ved  that  the  second  operative  part  follows  the  words  of 
the  recital. 

It  appears  to  me  that  the  second  operative  part  should  be  confined  to  the  property 
to  which  Mrs.  Field  was  entitled  at  the  time  of  the  settlement. 

The  Lord  Justice  Knight  Bruce.  The  property  in  question  was  derived  under 
the  will,  and  merely  under  the  will,  of  a  person  who  was  alive  when  the  settlement 
was  executed,  and  when  the  marriage  took  place.  In  that  state  of  things  I  give  no 
opinion,  whether  if  the  third  operative  part  had  been  out  of  the  deed  this  property 
would  have  been  affected  by  the  instrument,  for  omni  cmmlerata  scripturd  I  am 
unable  to  conclude  that  this  lady,  having  been  persuaded  by  her  husband  to  mortgage 
this  property,  was  not  able  to  do  it. 

The  order  was  discharged,  and  an  account  directed  of  what  was  due  upon  the 
moi'tgage. 

[976]    Fleming  v.  Buchanan.    Downs  v.  Buchanan.    Before  the  Lords  Justices. 

April  26,  Ma//  9,  1853. 

[S.  C.  22  L.  J.  Ch.  886.     See  In  re  Lawlei/  [1902],  2  Ch.  803 ;  and  in  House  of  Lords 
(sub  nom.  Bei/fus  v.  Lawlei/)  [1903],  G.  C.  411.] 

Freehold  estates  over  which  a  testator  has  a  general  power  of  appointment,  and 
which  he  appoints  by  his  will,  are  assets  for  payment  of  his  simple  contract  debts, 
but  are  oidy  applicable  for  that  purpose  after  all  the  testator's  own  property  has 
been  previously  so  applied. 

These  causes  came  on  by  order  to  he  heard,  upon  further  directions,  by  their 
Lordships  originally. 

John  Fleming,  the  testator  in  the  causes,  being  seised  and  possessed  of  freehold 
and  personal  estates,  and  having  a  general  power  of  appointment  over  other  free- 
hold estates,  l)y  his  will,  dated  the  25th  of  November  1842,  devised  his  freehold 
estates  and  appointed  those  subject  to  the  power.  He  also  bequeathed  divers  specific 
and  pecuniary  legacies. 

Under  a  reference,  directed  by  the  decree  at  the  original  hearing  dated  the  25th 
of  November  1847,  the  Master,  by  his  report  of  the  2d  of  August  1852,  found  that 
the  testator's  personal  estate  was  insufficient  for  the  payment  of  his  debts,  and  the 
question  now  was,  whether  (1)  [977]  under  the  11  Geo.  4  and  1  Will.  4,  c.  47,  and 
3  &  4  Will.  4,  c.  104,  the  appointed  freehold  estate  was  subject  [978]  to  the  payment 
of  the  testator's  debts,  including  those  by  simple  contract  and  in  what  order  as 
between  the  appointees  and  the  specific  devisees  and  legatees. 

Mr.  Willcock  and  Mr.  Shebbeare,  for  the  Plaintiff,  who  was  the  residuary  legatee 
and  devisee ;  and  Mr.  Bacon  and  Mr.  Boyle,  for  parties  entitled  under  specific 
devises. 

The  appointed  real  estate  is  liable  to  the  payment  of  the  simple  contract  debts, 
and  is  so  liable  pari  passti  with  the  devised  real  estate.  By  Sir  John  Romilly's  Act, 
3  &  4  Will.  4,  c.  104,  real  estate  is  placed  upon  the  same  footing  as  personal  estate 
with  respect  to  its  being  subject  to  the  payment  of  a  testator's  debts.  But  in  the 
case  of  personal  estate  it  has  long  been  settled  that,  by  exercising  a  general  power  of 
appointment  by  will,  a  testator  subjects  the  appointed  property  to  the  payment  of 
all  his  debts.     With  regard  to  the  order  of  application,  it  has  been  laid  down,  that  a 
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general  power  makes  the  subject  of  it  the  donee's  absolute  estate.  It  must  contribute 
therefore  rateably  with  other  property  specifically  devised  and  bcfjueathed.  Lord 
Tmvnsheiul  v.  IVindhaia  (2  Yes.  1),  Baintmi  v.  Ward  (2  Atk.  172),  HoiiiifS  v.  Cor/hill 
(7  Ves.  499),  Jenney  v.  Amirew.^  (6  Madd.  2(i-t). 

Mr.  Russell  and  Mr.  Karslake,  for  the  appointee.  The  appointed  real  estate  is 
not  within  the  Act,  for  it  never  was  the  estate  of  the  testator.  He  had  a  mere 
power  of  designating  who  should  be  the  owner  of  it.  At  all  events,  the  appointed 
estate  is  not  liable  until  the  whole  of  the  actual  property  of  the  testator  is 
exhausted. 

They  referred  to  JFestfalinri  v.  Westfaling  (3  Atk.  460),  and  Troiir/htcm  v.  Truiirjhtmi 
(Ih.  6.56). 

[979]  Mr.  Boyle,  in  reply. 

The  Lord  Justice  Turnek.  The  first  question  is  whether  the  appointed  estates 
are  at  law  liable  to  the  payment  of  any  of  the  debts  1  The  statute  of  3  A;  4  William  & 
Mary,  c.  14,  which  was  re-enacted  by  the  11  Geo.  4  &  1  Will.  4,  c.  47,  provides  thus 
(his  Lordship  read  it) : — The  language  of  these  statutes  clearly  includes  estates 
subject  to  a  general  power  of  appointment  in  the  testator,  and  under  their  provisions 
appointed  estates  are  liable  to  the  payment  of  specialty  debts. 

The  ne.xt  question  is  in  what  order  these  estates  ought  to  be  applied  in  payment 
of  the  debts  ?  The  debts  it  would  seem  ought  to  be  paid  out  of  the  property  of  the 
testator.  His  personal  estate  is  primarily  liable  for  the  payment  of  them,  but  personal 
estate  over  which  he  has  merely  a  power  is  not  his  personal  estate.  Property, 
whether  personal  or  real,  over  which  a  testator  has  a  general  power  is  liable  for  his 
debts — as  to  the  personal  estate  for  all  his  debts,  and  as  to  the  real  estate  at  all  events 
for  his  specialty  debts,  but  such  property  is  not  the  personal  or  real  estate  of  the 
testator.  The  mode  in  which  the  Court  dealt  with  a  case  of  this  description  in 
Bainton  v.  JFard,  (2)  as  appears  from  the  declaration  in  the  decree  in  that  case,  which  is 
set  out  in  the  note  to  Holmes  v.  Coghill  (7  Ves.  502),  seems  to  me  to  shew  that 
personal  estate,  or  real  estate  appointed  by  a  testator,  is  to  be  applied  only  in  aid  of 
the  assets  which  are  [980]  really  the  property  of  the  testator.  I  think  therefore  that 
the  personal  estate,  and  the  real  estate,  including  property  specifically  devised  or 
bequeathed,  must  be  applied  before  the  appointed  estate.  The  further  and  remaining 
question  is,  whether  under  the  provisions  of  Sir  John  Romilly's  Act  the  appointed 
estate  can  be  made  liable  to  simple  contract  debts  1  I  have  felt  much  doubt  upon 
that  point ;  but,  looking  attentively  at  the  words  of  the  Act,  I  think  that  appointed 
real  estate  must  be  considered  liable  to  its  operation.  A  liberal  construction  has 
been  put  upon  it,  and  I  am  not  disposed  to  give  it  a  narrow  interpretation.  The 
words  are,  "  when  any  person  shall  die  seised  of  or  entitled  to  any  estate  or 
interest  in  land."  In  my  opinion,  the  Court  ought  to  hold  that  a  person  having  a 
power  over  land  has  an  interest  in  land  within  the  meaning  of  the  statute.  I 
con.sider,  therefore,  that  the  appointed  real  estate  is  subject  to  the  payment  of  the 
simple  contract  debts. 

The  Lord  Ju.stice  Knight  Bruce.  On  whatever  grounds  it  was  originally  so 
held,  it  is  and  has  for  a  long  time  been  the  settled  law  of  the  country,  that  if  a  man 
having  a  power,  and  a  power  only,  over  personal  estate  to  appoint  it  as  he  will, 
exercises  the  power  by  a  testamentary  appointment,  the  property  becomes  subject  in 
a,  certain  order  and  manner  to  the  payment  of  his  debts,  whatever  may  be  the  inten- 
tion or  absence  of  intention  upon  his  part.  Not  only  in  point  of  principle  and  reason, 
but  of  precedent  and  authority,  I  apprehend  that  the  same  rule  applies  to  real  estate, 
where  it  is  subject  to  a  general  power  exercised  by  will. 

The  next  question  is  as  to  the  order  of  application.  I  always  considered  it  clear, 
and  the  authorities  cited  con-[981]-firm  me  in  the  opinion,  that  resort  is  to  be  had  to 
property  of  that  description  only  in  favour  of  the  creditors,  to  prevent  their  being 
unpaid  ;  and  therefore  that  such  property  should  not  be  resorted  to  until  all  the 
testator's  estate  in  a  more  accurate  sense  of  the  word,  has  been  exhausted  in  payment 
of  debts.  That  I  take  to  be  the  rule,  and  the  course  of  administration.  Specific 
legatees  must  if  necessary  suffer,  as  well  as  every  other  claimant  of  an  interest  in 
property  which  is  strictly  the  testator's. 

The  next  question  is,  how  far  the  appointed  estate  is  liable  to  simple  contract 
debts  ?     Without  looking  minutely  at  the  question  upon  the  construction  of  Sir 
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John  Romilly's  Act,  if  that  Act  had  done  nothing  more  than  to  declare  that  devised 
real  estates,  of  which  a  man  is  seised  in  fee,  should  be  liable  to  simple  contract  debts, 
I  think  that  it  would  have  become  at  once  the  duty  of  the  Court,  acting  upon  the 
analogy  and  principle  of  the  law  as  to  personal  estate,  to  declare  and  decide 
that  appointed  real  estate  is  liable  to  whatever  debts  an  estate  in  fee-simple  is 
liable  to.  In  either  way  of  viewing  the  case,  whether  dissenting  or  not  dissenting 
from  the  construction  put  upon  the  Act  by  my  learned  brother,  I  think  that 
this  appointed  property  is  liable  in  its  right  order  to  the  payment  of  simple 
contract  debts. 

(1)11  Geo.  4  and  1  Will.  4,  c.  47.  And  whereas  it  is  not  reasonable  or  just  that, 
by  the  practice  or  contrivance  of  any  debtors,  their  creditors  should  be  defrauded  of 
their  just  debts,  and  nevertheless  it  hath  often  so  happened  that  where  several 
persons  having,  by  bonds,  covenants,  or  other  specialties,  bound  themselves  and  their 
heirs,  and  have  afterwards  died  seised  in  fee-simple  of  and  in  manors,  messuages, 
lands,  tenements,  and  hereditaments,  or  had  power  or  authority  to  dispose  of  or 
charge  the  same  by  their  wills  or  testaments,  have,  to  the  defrauding  of  such  their 
creditors,  by  their  last  wills  or  testaments,  devised  the  same  or  disposed  thereof  in 
such  manner  as  such  creditors  have  lost  their  said  debts ;  for  remedying  of  which, 
and  for  the  maintenance  of  just  and  upright  dealing,  be  it  therefore  further  enacted, 
that  all  wills  and  testamentary  limitations,  dispcsitions,  or  appointments  already 
made  by  persons  now  in  being,  or  hereafter  to  be  made  by  any  person  or  persons 
whomsoever,  of  or  concerning  any  manors,  messuages,  lands,  tenements,  or  heredita- 
ments, or  any  rent,  profit,  term,  or  charge  out  of  the  same,  whereof  any  person  or 
persons,  at  the  time  of  his,  her,  or  their  decease,  shall  be  seised  in  fee-simple,  in 
possession,  reversion,  or  remainder,  or  have  power  to  dispose  of  the  same  by  his,  her, 
or  their  last  wills  or  testaments,  shall  be  deemed  or  taken  (only  as  against  such 
person  or  persons,  bodies  politic  or  corporate,  and  his  and  their  heirs,  successors, 
executors,  administrators,  and  assigns,  and  every  of  them,  with  whom  the  person  or 
persons  making  any  such  wills  or  testaments,  limitations,  dispositions,  or  appoint- 
ments, shall  have  entered  into  any  bond,  covenant,  or  other  specialty,  binding  his, 
her,  or  their  heirs),  to  be  fraudulent,  and  clearly,  absolutely,  and  utterly  void, 
frustrate,  and  of  none  effect ;  any  pretence,  colour,  feigned  or  presumed  considera- 
tion, or  any  other  matter  or  thing  to  the  contrary  notwithstanding. 

3  &  4  Will.  4,  c.  104.  That  from  and  after  the  passing  of  this  Act,  when  any 
person  shall  die  seised  of  or  entitled  to  any  estate  or  interest  in  lands,  tenements,  or 
hereditaments,  corporeal  or  incorporeal,  or  other  real  estate,  whether  freehold, 
customaryhold,  or  copyhold,  which  he  shall  not  hy  his  last  will  have  charged  with  or 
devised  subject  to  the  payment  of  his  debts,  the  same  shall  be  assets  to  be  admini- 
stered in  Courts  of  Equity  for  the  payment  of  the  just  debts  of  such  persons,  as 
well  debts  due  on  simple  contract  as  on  specialty  ;  and  that  the  heir  or  heirs  at  law, 
customary  heir  or  heirs,  devisee  or  devisees  of  such  debtor,  shall  be  liable  to  all  the 
same  suits  in  equity  at  the  suit  of  any  of  the  creditors  of  such  debtor,  whether 
creditors  by  simple  contract  or  by  specialty,  as  the  heir  or  h-eirs  at  law,  devisee  or 
devisees  of  any  person  or  persons  who  died  seised  of  freehold  estates  was  or  were 
before  the  passing  of  this  Act  liable  to  in  respect  of  such  freehold  estates  at  the  suit 
of  creditors  by  specialty  in  which  the  heirs  were  bound  :  Provided  always,  that  in 
the  administration  of  assets  by  Courts  of  Equity  under  and  by  virtue  of  this  Act 
all  creditors  by  specialty,  in  which  the  heirs  are  bound,  shall  be  paid  the  full  amount 
of  the  debts  due  to  them  before  any  of  the  creditors  by  simple  contract  or  by 
specialty,  in  which  the  heirs  are  not  bound,  shall  be  paid  any  part  of  their  demand. 

(2)  2  Atk.  172  ;  and  see  also  2  Ves.  sen.  2,  and  Dmtbeny  v.  Cockhurn,  1  Mer.  639, 
where  Sir  W.  Grant  said  that  creditors  had  "  only  a  general  equity  to  have  what  is 
appointed  to  a  volunteer  considered  as  assets  if  wanted  for  payment  of  debts." 
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[982]     Cartwright  v.  Cartwright.     Before  the  Lords  Justices.     Maij  25,  1853. 

[S.  C.  22  L.  J.  Ch.  841  ;  17  Jur.  584  ;  1  W.  K.  245.     Distinguished,  Marlborough  v. 
Marlborough  [1901],  1  Ch.  165  ;  In  re  Hope  Johnstone  [1904],  1  Ch.  470.] 

By  an  ante-nuptial  settlement,  the  father  of  the  husband  conveyed  freehold 
hereditaments  to  the  use  of  trustees  during  the  life  of  the  wife,  in  trust  for  her 
sepaiate  use,  su])ject  to  a  proviso,  whereby  it  was  declared  that,  if  a  separation 
should  take  place  by  reason  of  any  disagreement  between  the  husband  and  wife, 
or  otherwise,  the  rents  and  profits  should,  from  the  time  of  such  separation,  during 
the  joint  lives,  of  the  husband  and  wife,  be  paid  to  the  husband.  Held,  that  the 
proviso  was  in  the  nature  of  a  condition,  and  not  of  a  limitation  ;  and  that  it  was 
void,  as  being  contrary  to  public  policy. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  "Wood,  dismissing  a 
claim. 

By  an  ante-nuptial  settlement.  Which  was  dated  the  10th  of  July  1839,  Thomas 
Cartwright,  the  father  of  Henry  Cartwright  the  intended  husband,  assuied  certain 
freehold  hereditaments  to  the  use  of  himself,  his  heirs  and  assigns,  until  the  marriage, 
and  immediately  after  the  marriage  to  the  use  of  a  trustee,  his  executors,  adminis- 
trators, and  assigns,  for  the  term  of  100  years,  upon  the  trusts  thereinafter  mentioned, 
with  remainder  to  the  use  of  Thomas  Cartwright  and  his  assigns  for  life,  with 
remainder  to  the  use  of  George  Keen,  his  executors,  administrators,  and  assigns,  for 
a  term  of  600  years,  to  commence  from  the  death  of  Thomas  Cartwright,  upon  the 
trusts  thereinafter  declared,  and  subject  thereto  to  the  use  of  Moses  Cartwright  and 
Robert  William  Hand,  during  the  life  of  Ellen  Grimes  the  intended  wife ;  in  trust 
(subject  to  the  provision  for  the  determination  of  such  trust  thereinafter  contained, 
and  to  the  payment  of  interest  upon  two  sums  therein  mentioned),  to  pay  the  rents 
and  profits  to  Ellen  Grimes  the  intended  wife  for  her  life,  for  her  separate  use,  without 
power  of  anticipation.  And  it  was  thereby  agreed  that  such  rents  and  profits  should 
be  applied  by  her  for  the  benefit  of  herself,  and  also  for  the  support,  maintenance,  and 
education  of  the  children  (if  any)  of  the  marriage,  with  remainder  to  the  use  of 
Henry  Cartwright  and  his  as-[983]-signs  for  his  life  without  impeachment  of  waste, 
with  remainder  to  the  use  of  trustees  to  preserve  contingent  remainders,  with  remainder 
to  the  use  of  the  first  and  other  sons  and  of  the  first  and  other  daughters  of  the 
marriage  successively  in  tail  male,  with  remainder  to  the  use  of  Thomas  Cartwright 
in  fee. 

The  deed  contained  the  following  proviso  upon  which  the  question  turned  : — 
"  Provided  always,  and  it  is  hereby  further  declared  and  agreed,  by  and  between  the 
parties  to  these  presents,  that  in  case  a  separation  shall  take  place,  by  reason  of  any 
disagreement  or  otherwise,  between  the  said  Henry  Cartwright  and  Ellen  Grimes, 
after  the  solemnization  of  their  said  intended  marriage,  then  and  in  such  case  the 
rents,  issues,  and  profits  of  the  .said  hereditaments  and  premises  so  limited  in  use  to 
the  said  Moses  Cartwright  and  Robert  W.  Hand  and  their  heirs,  during  the  natural 
life  of  the  said  Ellen  Grimes  in  remainder  expectant  upon  the  decease  of  the  said 
Thomas  Cartwright,  and  subject  to  the  aforesaid  two  several  terms  of  years  as  afore- 
said, shall  from  the  time  of  such  separation  and  thenceforth  during  the  joint  mutual 
lives  of  the  said  Henry  Cartwright  and  Ellen  Grimes  (but  subject  and  without 
prejudice  to  the  said  two  terms  or  such  one  of  them  and  the  trusts  thereof  as  shall  be 
capable  of  being  exercised  in  the  events  which  may  happen)  be  paid  to  or  shall  be 
permitted  to  be  received  and  taken  by  the  said  Henry  Cartwright  and  his  assigns,  to 
and  for  his  and  their  own  use  and  benefit,  instead  of  being  paid  to  the  said  Ellen 
Grimes  for  her  sole  and  separate  use  as  hereinbefore  directed,  but  without  prejudice 
to  the  right  of  the  said  Ellen  Grimes  to  receive  such  rents  and  profits  for  the 
remainder  of  her  natural  life,  in  case  she  shall  happen  to  survive  the  said  Henry 
Cartwright,  subject  nevertheless  to  the  aforesaid  terms  of  100  years  and  600  years, 
and  the  trusts  thereof.  [984]  Provided  also,  and  it  is  hereby  further  declared  and 
agreed,  that  if  the  .said  Ellen  Grimes  shall  at  any  time  hereafter  incur  any  debt  or 
debts  for  clothes  or  paraphernalia,  or  shall  against  the  will  or  injunction  or  without 
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the  permission  of  the  said  Henry  Cartwright,  incur  any  other  debt  or  debts  on  any 
account  whatsoever,  or  be  the  means  of  entailing  anj'  loss  or  damage  upon  the  said 
Henry  Cartwright ;  and  the  said  Henry  Cartwright  shall  give  to  the  said  Moses 
Cartwright  and  Robert  William  Hand,  their  heirs  or  assigns,  or  other  the  trustee  or 
trustees  for  the  time  being,  notice  in  writing,  and  shall  also  advance  to  such  trustee 
or  trustees  reasonable  proof  of  a  demand,  or  of  a  loss  made  upon  or  incurred  by  him, 
for  the  payment  of  any  such  debt  or  del)ts,  losses  or  damages,  so  incurred  or  entailed 
by  her  the  said  Ellen  Grimes  as  aforesaid,  then  and  in  such  case  the  said  trustees  or 
trustee  shall  stand  and  be  possessed  of  and  interested  in  all  and  singular  the  benefits 
intended  for  the  said  Ellen  Grimes  by  this  settlement,  or  such  part  thereof  respectively 
as  may  be  rendered  available  for  the  purposes  of  the  indemnity  hereinafter  mentioned, 
in  trust,  as  an  indemnity  and  for  the  protection  of  the  said  Henry  Cartwright,  his 
heirs,  executors,  and  administrators,  against  the  payment  of  such  particular  debt  or 
debts,  losses  or  damages,  out  of  his  own  individual  estate  and  effects,  and  all  costs  and 
charges  incurred  or  sustained  by  him  by  reason  or  in  consequence  thereof,  and  that 
until  satisfaction  of  every  such  debt  or  debts,  losses  or  damages,  whereof  notice  and 
proof  shall  have  been  so  given  by  the  said  Henry  Cartwright  and  such  costs  and 
charges  as  aforesaid,  the  said  trustees  or  trustee  for  the  time  being,  acting  in  the 
trusts  hereinbefore  declared,  shall  withhold  or  retain  out  of  the  said  benefits  intended 
for  the  said  Ellen  Grimes,  and  so  available  as  aforesaid,  such  sum  or  sums  as  shall  be 
requisite  to  satisfy  such  debt  or  debts,  losses  or  damages,  costs,  and  [985]  charges. 
And  in  case  the  said  Henry  Cartwright,  his  heirs,  executors,  or  administrators,  shall 
pay  the  same,  then  shall  and  do  reimburse  the  said  Henry  Cartwright  his  heirs, 
executons,  or  administrators,  the  amount  which  he  or  they  shall  have  so  paid,  together 
with  all  costs  and  charges  which  he  or  they  may  have  incurred  in  relation  thereto." 

There  was  no  issue  of  the  marriage.  Up  to  the  year  1846  the  Plaintiff  and  his 
wife  resided  together;  but  in  the  beginning  of  1846  the  wife  went  to  reside  with  her 
mother  at  Derb}^  and  she  and  the  Plaintiff  had  from  that  period  up  to  the  present 
time  lived  in  a  state  of  separation.  In  June  1850,  the  Plaintiff  commenced  proceed- 
ings in  the  Ecclesiastical  Court  against  his  wife  for  restitution  of  conjugal  rights. 
The  wife  replied  to  those  proceedings  by  allegations  of  cruelty  and  adultery,  and 
prayed  a  divorce  a  mensd  et  thmo;  but  subsequently  the  allegations  of  cruelty  were 
by  the  Ecclesiastical  Court  ordered  to  be  expunged.  On  the  26th  of  June  1851,  a 
divorce  a  mensd  et  thoro  was  pronounced  by  the  Ecclesiastical  Court.  The  Plaintiff 
and  his  wife,  during  all  the  proceedings  in  the  Ecclesiastical  Court,  lived,  and  they 
still  continued  to  live,  separate  and  apart  from  each  other. 

Thomas  Cartwright,  the  father  of  the  Plaintiff,  died  on  the  26th  of  April  1851. 
On  his  decease  the  Plaintiff  applied  to  the  trustees  to  pay  to  him  the  rents,  issues, 
and  profits,  of  the  settled  hereditaments,  and  on  their  refusal  he  filed  the  present 
claim. 

On  the  7th  of  March  1853,  the  claim  came  on  to  be  heard,  and  was  dismissed  with 
costs,  on  the  ground  that,  independently  of  the  question  whether  the  provision  in  the 
event  of  a  separation  was  valid  or  not,  the  separation  [986]  was  of  such  a  kind,  and 
had  taken  place  under  such  circumstances,  that  the  husband  could  not  avail  himself 
of  it  for  the  purpose  of  claiming  the  benefit  of  the  provision.  From  this  dismissal  the 
Plaintiff  appealed. 

Their  Lordships  desired  that  in  the  first  instance  the  argument  might  be  addressed 
exclusively  to  the  question  of  the  legality  of  the  proviso. 

Mr.  Russell  and  Mr.  T.  H.  Terrell,  for  the  Appellant.  The  views  of  Courts  of 
Equity  as  to  the  validity  of  arrangements  contemplating  a  separation  between 
husband  and  wife  have  of  late  years  been  considerably  modified,  Jf'ilson  v.  IViUon 
(1  H.  of  L.  Ca.  538).  And  in  the  present  case  there  is  a  circumstance  which  with 
reference  to  provi-sions  determining  interests  on  bankruptcy  has  been  considered 
material,  namely,  that  the  settlement  is  not  one  made  by  the  person  with  respect  to 
whom  the  event  is  to  happen,  but  is  a  settlement  made  by  another  person  of  his  own 
property.  This,  as  regards  public  policy,  has  always  been  considered  an  important 
distinction.  The  settlement  was  of  the  father's  property.  Being  master  of  the 
subject-matter  of  the  settlement  he  had  a  right  to  say  upon  what  conditions  he  \vould 
settle  it.  Nor  is  the  condition  contrary  to  public  policy,  or  illegal.  It  might  be  the 
means  of  inducing  the  wife  so  to  conduct  herself  as  to  make  a  separation  undesirable.. 
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The  provision  is  not  illegal,  because  among  its  consequences  there  may  by  possibility 
be  a  bad  one.  Such  reasons  would  prove  that  an  ordinary  remainder  after  an  estate 
for  life  was  illegal,  as  it  gives  to  the  remainder-mati  a  motive  for  hastening  the  death 
of  the  tenant  for  life.  The  limitation  in  this  case,  so  far  from  holding  out  an  induce- 
ment to  [987]  separation,  does  the  contrary.  Lord  Eldon's  reasoning  {Wednimth  v. 
Salishurij,  5  Bli.  N.  S.  329),  proceeded  upon  the  incapacity  of  the  wife  to  enter  into 
such  a  contract.  He  could  not  see  how  a  husband  and  wife,  having  undertaken  certain 
duties,  could  contract  to  put  an  end  to  the  relation,  and  determine  the  discharge  of 
those  duties  towards  one  another  and  their  children.  That  principle  does  not  apply 
to  a  provision  made  by  a  stranger.  [The  Lord  Justice  Turner.  In  St.  John  v.  St. 
John  (11  Ves.  526)  Lord  Eldon  does  not  put  the  case  upon  the  incapacity  of  the  wife 
to  contract,  but  upon  public  policy.]  Even  admitting  this  to  be  open  to  such  an 
objection,  although  we  submit  that  it  is  not,  still  the  provision  is  not  a  condition,  but 
A  limitation  to  the  separate  use  of  the  wife  until  her  death,  or  until  the  death  of  her 
husband,  or  until  their  separation.  On  any  one  of  these  events  happening  the  special 
limitation  to  the  separate  use  terminates,  and  the  husband  takes  the  income  as  he 
ought  to  do,  being  by  law  bound  to  support  the  children. 

They  also  referred  to  the  following  cases  :  Scolastica's  case  (Newis  v.  Lark,  Plowd. 
403;  and  see  3far//  I'ortington's  case,  10  Co.  41  b.),  Bateman  v.  Ross  (1  Dow.  235), 
C'ocksedge  v.  Cockseilge  (14  Sim.  244  ;  5  Hare,  397),  Vandergucht  v.  de  Blaquiere  (5  Myl. 
&  Cr.  229),  Jacobs  v.  Jmi/att  (1  Madd.  376,  n.),  inison  v.  Mushett  (3  B.  &  A.  743), 
Egerton  v.  Lord.  Brownlow  (1  Sim.  N.  S.  464,  since  reversed  by  the  House  of  Lords; 
see  4  H.  of  L.  Ca.  1). 

Mr.  Daniel  and  Mr.  Amphlett,  for  Mrs.  Cartwright. 

The  difficulty  arising  from  the  want  of  capacity  of  the  wife  to  contract  has  been 
long  since  surmounted  by  the  intervention  of  a  trustee,  and  the  modern  cases  do  not 
[988]  turn  upon  any  such  difficulty,  but  upon  the  grounds  of  it  being  contrary  to 
public  morality,  that  there  should  be  any  pecuniary  inducement  held  out  to  a  husband 
and  wife  to  fail  in  the  discharge  of  their  duties  to  one  another,  and  that  the  law  will 
not  permit  in  any  case  the  separation  of  husband  and  wife  to  be  made  the  subject  of 
an  ante-nuptial  contract.  There  is  no  ground  for  the  argument  that  this  is  a  limitation. 
It  is  a  condition. 

They  referred  to  Durant  v.  Titlen  (7  Price,  577),  Rodney  v.  Chambers  (2  East,  283), 
St.  John  V.  St.  John  (11  Ves.  526),  Egerton  v.  Loi'd  Brownlow  (1  Sim.  N.  S.  464;  but 
see  4  H.  of  L.  Ca.  1  S.  C,  on  appeal). 

Mr.  C.  M.  Roupell  and  Mr.  Bowring,  for  the  trustees. 

Mr.  Russell,  in  reply. 

The  Lord  Ju.stice  Knight  Bruce.  The  first  question  is,  whether  the  limitation 
in  favour  of  the  husband  is  in  the  nature  of  a  remainder,  or  of  a  condition  destructive 
of  the  particular  estate.  It  appears  to  me  plainly  in  the  nature  of  a  condition 
•destructive  of  the  particular  estate,  and  not  a  limitation  to  await  its  natural  termina- 
tion ;  and  if,  therefore,  the  limitation  by  way  of  condition  destructive  of  the  particular 
estate,  is  one  of  an  illegal  nature,  or  contravening  the  policy  of  the  law  (the  same 
idea  in  other  terms),  I  apprehend  that  it  is  void — that  it  is  as  if  it  had  never  been — 
And  that  the  invalidity  of  it  does  not  affect  the  validity  of  the  other  provisions  in  the 
same  instrument,  to  which  there  is  no  such  objection. 

Now,  I  apprehend  the  theory  of  the  law  to  be,  that  a  [989]  man  and  his  wife 
•cannot  live  in  a  state  of  separation  from  each  other  (in  the  only  sense,  or  in  either  of 
the  oidy  senses,  in  which  that  term  can  possibly  be  understood  here)  without  some 
failure  on  the  part  of  one  or  both  in  the  performance  of  duties  in  the  fulfilment  of 
which  society  has  an  interest.  Here  certain  rights  in  property  have  been  conferred 
by  an  ante-nuptial  settlement  on  the  intended  husband  and  the  intended  wife,  in  the 
event  of  the  marriage  taking  place,  subject  to  a  proviso  for  materially  varying  those 
rights  in  a  manner  favouralile  to  the  husband,  if  a  separation,  by  reason  of  any  dis- 
agreement or  otherwise,  should  take  place.  Understanding  that  term  as  I  have 
already  stated,  I  am  of  opinion  that  such  a  proviso  is  against  public  policy,  and 
therefore  void.  This  renders  it  unnecessary  to  go  into  the  particular  facts  of  the 
•case. 

The  Lord  Justice  Turner.  There  are  two  questions  in  this  case  : — First,  the 
■question  on  the  construction  of  this  deed,  whether  this  is  a  limitation,  or  whether  it 
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is  by  way  of  condition  determining  the  estate ;  and,  secondly,  if  it  be  a  condition, 
what  is  the  eflect  of  that  condition  ! 

By  the  deed,  the  estate  is  vested  in  the  trustees  during  the  life  of  the  wife,  in 
trust,  subject  to  the  provision  for  the  determination  of  the  trusts  thereinafter  con- 
tained, to  pay  the  rents  and  profits  to  the  wife  for  and  during  her  life;  and  the  provision 
thereinafter  contained  is,  that  in  case  a  separation  shall  take  place,  by  reason  of  any 
disagreement  or  otherwise  between  the  husband  and  wife  after  the  solemnization  of 
the  marriage,  then  and  in  such  case  the  rents,  issues,  and  profits  shall  be  paid  to  the 
husband  during  the  remainder  of  the  joint  natural  lives  of  the  husband  and  the  wife. 
Now,  if  this  be  construed  to  be  [990]  a  limitation,  the  eflect  of  that  construction  of 
the  deed  would  be,  to  leave  undisposed  of  by  the  deed  the  interest  after  the  determina- 
tion of  the  estate  limited  to  the  wife  until  the  separation — to  leave  undisposed  of  the 
interest  in  remainder  during  the  joint  lives.  Of  course,  that  is  a  construction  one 
would  not  be  inclined  ordinarily  to  put  upon  a  marriage  settlement,  purporting  to 
dispose  of  all  the  interests  in  the  property  comprised  in  that  deed.  The  language  of 
the  deed  does  not  import  that  any  such  construction  could  probably  be  contemplated 
by  the  parties,  for  the  limitation  is  distinct  to  the  trustees,  subject  to  the  proviso 
for  determining  the  estate,  and  there  is  a  distinct  proviso  for  determining  it.  I  feel, 
therefore,  no  doubt  that  this  is  a  life  estate,  with  a  condition  for  determining  that 
est-ate. 

Then  we  come  to  the  second  question.  What  is  the  effect  of  that  condition  ?  It 
was  very  fairly  admitted  in  argument  that  the  condition  would  be  bad  if  contained 
in  a  deed  entered  into  between  the  husband  and  wife  after  the  marriage  ;  but  it  was- 
said  that  it  was,  nevertheless,  good  in  a  deed  entered  into  between  the  husband  and 
wife  and  the  father  of  the  husband  antecedent  to  and  upon  the  occasion  of  the 
marriage,  in  contemplation  of  the  marriage  between  the  parties.  In  order  to  see 
whether  that  is  so,  it  is  necessary  to  consider  why  it  is  that  the  condition  would 
be  bad  if  entered  into  between  the  husband  and  wife  after  the  marriage.  If 
it  is  clear  that  the  reason  why  the  condition  would  be  bad  if  entered  into  between 
the  husband  and  wife  after  the  marriage  is,  the  policy  of  the  law,  founded  upon  the 
relation  which  exists  between  the  husband  and  wife,  and  the  importance  to  society 
of  maintaining  that  relation  between  them — if  that  be  the  principle  upon  which  the 
condition  would  be  invalid  if  entered  into  in  a  deed  after  marriage,  what  distinction  can 
there  [991]  be  where  the  provision  is  contained  in  a  deed  entered  into  with  reference 
to  marriage  and  when  the  marriage  state  is  the  condition  of  the  parties  contemplated 
by  them  at  the  time  of  the  execution  of  the  deed  ?  Now,  that  a  condition  of  this 
description  is  against  the  policy  of  the  law  is  tolerably  clear.  In  the  case  of  Brawn 
v.  Peck  (1  Eden,  140),  there  was  a  gift  to  a  woman  of  an  annuity  of  a  certain  amount,, 
if  she  lived  with  her  husband  ;  but  if  she  lived  separate  from  him  and  with  her  mother, 
she  was  to  have  a  larger  annuity.  It  was  held  that  the  condition  was  bad,  as  being 
contra  bonos  mwes ;  and  the  woman  was  held  entitled  to  the  larger  annuity.  And  in 
the  case  of  U'estmeath  v.  Westmeath  (Jac.  126),  I  find  Lord  Eldon  expressing  himself 
in  these  words : — "  I  apprehend  that  anj'  instrument  which  provides  for  a  present 
separation,  and  which  prospectively  looks  to  the  parties  living  together  again,  and 
then  to  a  future  separation,  that  such  a  deed,  so  far  as  it  provides  for  that  future 
separation,  will  never  be  carried  into  effect."  These  cases,  I  think,  shew  that  it  is- 
the  policy  of  the  law  which  renders  these  conditions  bad.  The  Appellant,  however, 
relied  upon  another  case  in  the  House  of  Lords,  Bateman  v.  Boss  (1  Dow.  235) ;  but 
that  was  a  case  in  which  there  had  been  a  separation  between  the  parties  at  the  time 
when  the  arrangement  was  made  ;  and  in  a  suit  between  them  there  was  a  reference 
to  arbitration,  and  the  award  was,  that  a  certain  annuity  should  be  paid  to  the  wife, 
provided  they  should  so  long  continue  separate  and  apart  from  each  other ;  that  is  to- 
say,  that  the  annuity  to  the  wife  should  continue  as  long  as  the  separation  continued, 
there  being  a  separation  at  the  time  the  deed  was  entered  into.  That  case,  therefore, 
does  not  in  the  least  degree  militate  against  what  is  to  be  found  in  JVestmeath  v. 
Westmeath  [992]  and  the  other  cases  which  Lord  Eldon  dealt  with  when  he  held  that 
provisions  which  have  reference  to  future  separations  are  against  the  policy  of  the 
law. 

An  argument  was,  however,  attempted  to  be  founded  on  this  distinction  : — It  was 
said  this  was  not  a  settlement  by  the  husband  on  the  wife,  but  by  the  father  of  the 
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husband.  I  take  it  that,  in  general,  no  person  can  derive  any  interest  under  the 
fraudulent  act  of  another,  and  that  this  rule  equal]}'  applies  to  an  act  in  fraud  of  the 
law  as  to  an  act  in  fraud  of  another  party.  It  does  not  seem  to  mo,  therefore,  that 
any  valid  distinction  can  be  founded  on  the  circumstance  of  this  being  a  settlement 
made  by  the  father. 

Upon  all  these  grounds,  I  am  clearly  of  opinion  that  this  condition  is  altogether 
void.     The  appeal  must  be  dismissed  with  costs. 

[993]     Croly  ),'.  Weld.     Before  the  Lords  Justices.     Mai/  30,  31,  1853. 

A  testatrix  bequeathed  all  her  property  to  trustees  upon  trust  to  secure  thereout  a 
life  annuity  to  her  niece,  to  be  paid  to  her  half-yearly  for  her  own  use,  independently 
of  all  control,  and  directed  that  after  the  niece's  death  the  principal  should  revert 
to  her  father  and  his  children,  but  that,  during  her  life,  "the  placements,"  so  far 
as  regarded  the  niece's  income,  should  be  well  secured,  and  the  funds  not  moved 
without  the  niece's  consent  as  well  as  that  of  her  trustees  ;  and  she  directed  that 
the  surplus  of  the  income,  after  payment  of  the  annuity,  should  go  to  the  niece's 
father  for  his  use  and  that  of  his  other  children,  but  the  whole  was  to  be  at  the 
disposal  of  the  niece,  under  the  advice  of  the  trustees,  to  insure  the  payment  of 
certain  pecuniary  legacies.  The  assets  were  insufficient  to  pay  the  annuity 
and  all  the  legacies  in  full.  Held,  that  the  annuity  was  payable  out  of  the 
capital. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  upon  an  adminis- 
tration claim  filed  by  an  annuitant  under  the  will  of  Mrs  Elizabeth  Croly,  dated  the 
12th  of  January  1850;  and  the  question  was,  whether  the  annuity  ought  to  abate, 
there  being  a  deficiency  of  assets  to  pay  all  the  legacies.  The  will  was  thus  expressed  : 
— "  I,  Elizabeth  Croly,  in  this  my  last  will  and  testament  bequeath  all  the  property 
I  die  possessed  of  in  my  own  right  and  that  of  my  late  sister  in  bonds,  securities,  or 
other  values  in  trust  to  my  brother,  the  Rev.  Dr.  Croly,  to  Gordon  Weld  of  Twicken- 
ham, and  to  Gustavus  Fauche  of  Paris,  and  those  three  persons  are  to  secure  out  of 
those  sums  a  life  annuity  of  five  thousand  francs  a  year  to  my  niece,  Jemima  Susan 
Croly,  to  be  paid  to  her  half-yearly,  to  her  own  use,  independently  of  all  control,  and 
that  after  Jemima's  death,  the  principal  reverts  to  her  father  and  his  children  ;  but 
that  during  her  life  the  placements,  as  far  as  regards  Jemima's  income,  be  well  secured, 
and  the  funds  not  moved  without  Jemima's  consent,  as  well  as  that  of  her  trustees. 
The  overplus  of  the  income  after  the  annuity  of  five  thousand  francs  is  to  go  to  Dr. 
Croly  for  his  use  and  that  of  his  other  children,  and  he  can  help  Jemima ;  I  expect 
he  will  this  present  year.  The  whole  is  to  be  at  the  disposal  of  Jemima,  under  the 
[994]  advice  of  the  trustees,  to  insure  the  payment  of  as  follows  :  to  my  kind  friend 
the  Vicomte  D'Estampes  a  souvenir  of  one  thousand  francs  for  a  little  tour  in 
Switzerland  next  summer,  to  brighten  some  of  those  hours  for  him  of  which  his 
kindness  to  me  has  gloomed  so  many.  Then  a  plain  funeral,  50  francs  for  the  ground 
for  ten  years  (quite  long  enough,  as  I  cannot  be  buried  in  my  mother's  grave  till  five 
years  pass) ;  then  there  are  some  20  or  30  francs  at  Mont  Martre  ;  there  will  be  5 
or  600  francs,  doctor,  servants  ;  and  some  presents  ;  and  I  count  on  Mr.  Fauche  and 
Mr.  Weld  for  all,  as  they  will  have  money  in  their  hands." 

The  Vice-Chancellor  decided  that  the  annuity  was  payable  only  out  of  the  income 
of  the  estate. 

Mr.  FoUett  and  Mr.  Karslake  supported  the  appeal. 

Mr.  Cairns  was  for  the  Respondent. 

Mr.  Bilton  for  the  trustees. 

Mr.  Follett,  in  reply. 

The  following  cases  were  cited.  Foster  v.  Smith  (2  Y.  &  C.  C.  C.  193  ;  1  Ph.  629), 
JFroiu/hton  v.  Colquhoun  (1  De  G.  &  Sra.  36),  Ex  parte  JFilkinsan  (3  De  G.  &  Sm.  633), 
JVric/kt  V.  Calknder  (2  De  G.  Mac.  &  G.  652),  Herm  v.  Stokes  (2  Dr.  &  War.  89),  Kerr 
V.  Middlesex  Hospital  (2  De  G.  Mac.  &  G.  576). 

The  Lord  Justice  Turner.  The  Court  has  had  the  advantage  of  having  this 
case  more  fully  argued  than  it  was  before  the  Vice-Chancellor,  and  we  have  availed 
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ourselves  of  the  interval  since  [995]  the  case  was  opened  yesterday  to  look  not  only 
into  the  cases  cited,  but  others.  The  general  rule  is,  that  if  there  be  a  clear  gift  of 
a  life  interest  and  of  a  reversion,  and  the  estate  proves  insufficient,  each  party,  the 
tenant  for  life  and  the  reversioner,  must  bear  the  loss  in  proportion  to  his  interest ; 
but  that  if  there  is  a  gift  of  an  annuitj^  and  a  residuary  gift,  the  annuity  takes  pre- 
cedence, and  the  whole  loss  falls  on  the  residuary  legatee.  The  question  upon  this 
\vill  is,  whether  this  is  a  gift  of  a  life  interest  to  Miss  Croly,  and  afterwards  of  the 
reversion,  or  whether  it  is  a  gift  of  an  annuity  to  Miss  Croly  and  of  the  residue  to 
Dr.  Croly  and  the  other  children  ?  I  confess  that  I  entertained  some  doubt  at  first,  but 
on  consideration  I  am  satisfied  that  this  is  a  gift  of  an  annuity  and  of  a  residue. 

The  testatri.x  in  the  first  place  has  not  directed  any  particular  fund  or  sum  to  l)e 
set  apart  to  provide  for  the  aiuuiity,  but  has  directed  that  her  trustees  are  to  secure 
out  of  the  funds  mentioned  a  life  annuity  of  5000  francs  for  Jemima,  a  trust  which 
overrides  the  whole  estate.  After  her  death  "  the  principal  reverts  to  her  father  and 
his  children."  The  word  "reverts"  is  very  peculiar,  and  shews  that  the  fund  to  be 
taken  for  the  annuity  was  to  be  taken  out  of  something  into  which  it  is  to  go  back. 
But  there  is  nothing  into  which  it  can  go  back  except  the  residue.  I  think  that 
when  she  mentions  "the  overplus,"  she  was  referring  to  the  fact  that  the  whole 
property  subject  to  the  annuity  was  to  belong  to  Dr.  Croly  and  the  other  children  ; 
and  that  when  she  says  "out  of  the  fund,"  her  meaning  was  that  the  fund  was  to  be 
taken  to  secure  the  annuitj^,  and  that  what  was  left  of  it  was  to  fall  into  the  residue. 
The  true  construction  appears  to  me  to  be  that  the  parties  are  placed  by  the  will  in 
the  situation  of  annuitant  and  residuary  legatee,  and  not  in  that  of  tenant  for  life 
and  reversioner. 

[996]  The  word  "  placements  "  at  first  created  a  difficulty  in  my  mind,  but  on 
looking  at  the  whole  context,  I  am  satisfied  that  the  testatrix  meant  nothing  by  it 
except  to  give  the  annuitant  control  over  the  fund  by  which  the  annuity  was  to  be 
secured,  and  that  it  is  not  inconsistent  with  the  intention  that  the  annuity  should 
be  paid  in  full.  JFricjht  v.  CaUewler  (2  De  G.  Mac.  &  G.  652)  is  a  strong  authority 
on  the  subject. 

The  Lord  Justice  Knight  Bruce.  This  case  was  so  slightly  argued,  and  so 
little  authority  was  referred  to,  before  the  Vice-Chancellor,  that  I  hardly  consider 
myself  as  differing  from  him.  If  the  will  had  ended  with  the  gift  of  the  annuity, 
there  would  have  been  no  question  but  that,  however  great  or  small  the  income  of 
the  testatrix's  estate  might  be,  the  annuity  must  have  been  paid  in  full  to  the  last 
farthing  of  the  prope^tJ^  If  so,  the  question  may  be  put  thus  : — Does  the  subsequent 
language  shew  a  clear  intention  otherwse  1  For  if  a  clear  intention  be  shewn  in  an 
earlier  part  of  the  will,  that  can  only  be  displaced  or  changed  by  an  intention  equally 
clear  in  another  part.  My  opinion  is,  that  if  there  is  anything  in  the  rest  of  the  will 
derogating  from  the  intention  to  be  collected  from  these  words,  it  does  no  more  than 
create  a  doubt,  and  the  doubt  is  uot  sufficient  to  prevail  again.st  the  clear  effect  that 
would  have  been  given  to  the  words  of  the  gift  standing  alone.  I  therefore  think 
that  this  annuity  must  be  paid  in  full. 

[997]     Fleming  v.  Self.     Before  the  Lord  Chancellor  Lord  Cranworth.     Jvly  15, 

19,  22,  Nm.  21,  Dec.  9,  1854. 

[S.  C.  Kay,  518  ;  3  Eq.  R.  14 ;  24  L.  J.  Ch.  29  ;  1  Jur.  (N.  S.),  25  ;  3  W.  R.  89  ;  18 
J.  P.  772.  See  Mnlkern  v.  Lwd,  1879,  4  App.  Cas.  192  ;  Hack  v.  Lmulm,  dx.,  Building 
Society,  1883,  23  Ch.  D.  112  ;  Municipal  Building  Society  v.  Kent,  1884,  9  App.  Cas. 
268 ;  Sheffield,  itc,  Building  Society  v.  Aizhtvood,  1889,  44  Ch.  D.  453.] 

The  owner  of  shares  in  a  benefit  building  society  gave  a  mortgage  security  on 
leaseholds  for  sums  advanced  to  him  by  the  society  in  respect  of  his  shares :  he 
subsequently  gave  notice  of  his  desire  to  redeem  the  mortgaged  premises,  and  a 
difference  having  arisen  as  to  the  terms  of  redemption,  he  filed  a  claim.  The  Lord 
Chancellor  made  a  decree  for  redemption,  directing  calculation  of  the  longest 
possible  duration  of  the  society  at  the  date  of  the  notice,  having  regard  to  the  net 
assets  of  the  society  and  to  the  moiithly  subscriptions  and  redemption  money  still 
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continuing  payable  and  to  the  number  of  £100  shares  to  be  provided  for,  and 
charging  the  Plaintiff  as  a  present  debt  with  all  subscriptions  and  redemption 
money  which  would  become  payable  by  him  assuming  the  society  to  endure  for 
the  whole  of  the  calculated  period,  and  crediting  him  with  the  amount  of  bonus 
payable  at  the  date  of  the  notice  to  withdrawing  members. 
The  provisions  as  to  arbitration  contained  in  the  27th  section  of  the  Act  10  Geo.  4, 
c.  56,  and  which  are  incorpoiated  into  the  Act  6  it  7  Will.  4,  c.  32,  do  not  apply 
to  questions  such  as  those  raised  on  the  above  claim,  the  determination  of  which 
depended  partly  on  the  construction  of  the  rules  of  the  society  and  partly  on  the 
meaning  of  the  mortgage  deed  and  the  mode  of  giving  effect  to  it. 

The  Plaintiff  in  this  suit,  Thomas  Brandon  Fleming,  was  the  owner  of  fifteen 
shares  in  the  Camberwell  Building  and  Investment  Society,  which  commenced 
business  on  the  6th  November  1843  ;(1)  he  had  [998]  mortgaged  to  the  society 
certain  leasehold  property  as  a  security  for  the  repayment  of  sums  advanced  to  him 
[999]  by  the  society  in  respect  of  his  shares  ;  the  mortgages  were  dated  the  3d 
August  1847  and  the  10th  De-[1000]-cember  1847  respectively  ;  he  subsequently 
claimed  to  be  entitled  to  redeem  the  premises  so  mortgaged  upon  [1001]  the  terms 
of  repaying  the  amounts  advanced  to  him  by  the  society,  less  the  amount  of  sub- 
scriptions which  he  [1002]  had  paid,  and  the  proportion  of  profits  in  the  society  to 
which  he  was  entitled.  The  trustees  of  the  society,  [1003]  however,  disputed  his 
right  to  redeem  on  these  terms;  and  in  January  1849  the  suit  of  Seai/rave  v.  ]'q)e 
was  [1004]  instituted  by  T.  B.  Fleming,  jointly  with  W.  Seagrave  to  whom  he  had 
sold  the  property,  to  decide  the  question  [1005]  as  to  the  terms  on  which  the 
redemption  should  be  allowed  to  take  place.  The  cause  came  on  to  be  heard  [1006] 
before  the  Vice-Chancellor  Knight  Bruce,  who,  on  the  8th  March  1850,  made  a 
decree  in  favour  of  T.  B.  Fleming,  and  from  that  decree  the  trustees  of  the  society 
appealed.  The  appeal  was  heard  before  the  Lord  Chancellor,  Lord  Truro,  in 
December  1851,  and  in  February  1852  his  Lordship  delivered  judgment;  and, 
holding  that  T.  B.  Fleming  was  not  entitled  to  redeem  except  upon  the  terms  of 
paying  all  sums  which  according  to  the  rules  of  the  society  were  then  due  or  might 
thereafter  become  due  during  the  probable  duration  of  the  society,  his  Lordship 
dismissed  the  bill.  A  full  report  of  the  proceedings  in  the  suit  of  Seagrave  v.  Fq)e 
will  be  found  in  the  1st  Volume  of  De  Gex,  Macnaghten  and  Gordon's  Reports, 
page  783. 

Li  November  1852,  the  directors  of  the  society,  by  their  annual  report,  declared 
£12,  10s.  per  share  to  be  the  amount  which  they  awarded  to  members  who  might 
thereafter  withdraw  from  the  society;  and  on  the  7th  March  1853,  T.  B.  Fleming 
gave  notice  to  the  directors  that  he  was  desirous  of  redeeming,  and  required  them  to 
award  him  the  same  proportion  of  profits  per  share  as  was  allowed  on  the  withdrawal 
of  unpurchased  shares. 

[1007]  On  the  19th  December  1853,  T.  B.  Fleming  filed  his  claim  against  G.  Self 
and  others  (who  had  been  appointed  trustees  of  the  society  in  the  place  of  R.  Pope  and 
others,  the  former  trustees),  stating,  among  other  things,  the  Plaintiff's  two  mortgages  ; 
and  stating  a  resolution  passed  by  the  directors  at  a  meeting  held  on  the  16th 
November  1848,  by  which  it  was  resolved  that  the  duration  of  the  society  could  not 
be  expected  to  terminate  at  an  earlier  period  than  eleven  years  from  its  commence- 
ment, and  that  the  term  of  eleven  years  should  be  adopted  as  the  basis  upon  which 
the  directors  would  make  all  their  future  calculations  for  the  purpose  of  ascertaining 
the  liability  of  any  of  their  fellow  members  who  might  be  desirous  of  redeeming  their 
property  and  satisfying  the  claims  of  the  society  as  specified  in  their  mortgage  deed  ; 
and  stating  a  resolution  of  the  directors,  come  to  on  the  2d  May  1853,  raising  the 
amount  of  bonus  payable  to  a  withdrawing  member  to  £25  per  share,  and  a  sub- 
sequent resolution  come  to  on  the  5th  September  1853  further  raising  it  to  £32  per 
share.  The  Plaintiff  claimed  to  be  entitled  to  redeem,  and  to  have  allowed  to  him 
the  same  amount  of  bonus  or  proportion  of  profits  upon  each  of  his  shares,  as  accord- 
ing to  the  rules  of  the  society  and  the  resolutions  of  the  directors,  was  allowed  to 
withdrawing  members  whose  shares  had  not  been  purchased  or  taken  up  as  provided 
for  by  the  rules  ;  and  after  deducting  the  subscriptions  and  other  monies,  if  any, 
which  might  be  payable  by  him  from  the  amount  of  the  said  bonuses  or  amount  of 
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profits,  to  have  the  balance  paid  to  him ;  the  Plaintiff  nevertheless  submitting  to 
redeem  upon  such  terms  as  the  Court  might  think  fit  to  dircct.(2) 

[1008]  The  case  was  heard  before  the  Vice-Chancellor  Sir  W.  Page  Wood  in 
March  1854,  and  on  the  21st  April  1854  His  Honour  delivered  judgment;  he  held 
that  the  Plaintiff  could  oiilj'  redeem  on  paying  down  at  once  what  would  have  been 
payable  by  him  under  the  rules  of  the  society  calculating  by  an  actuary  what  would 
be  its  probable  duration,  and  made  an  order  accordingly,  directing  an  account  to 
be  taken  of  all  subscriptions,  redemption-monies  and  other  payments  due  and 
owing  and  payable  and  thereafter  to  become  due  and  owing  and  payable 
by  the  Plaintiff  to  the  Defendants  the  trustees  in  respect  of  his  shares  under 
and  by  virtue  of  the  indentures  of  the  3d  August  1847  and  the  10th  December  1847 
respectively  and  the  rules  and  regulations  of  the  society,  and  in  taking  the  said 
account  the  probable  duration  of  the  society  according  to  the  rules  and  regulations  to 
be  calculated  ;  and  all  money  which  (having  regard  to  such  probable  duration)  might 
at  any  time  thereafter  become  due  from  the  Plaintiff  to  be  considered  as  due  at  the 
time  of  taking  the  said  account ;  and  referring  it  to  the  proper  taxing-master  to  tax 
the  Defendants  their  costs  in  the  suit;  and  ordering  the  Plaintiff  to  pay  to  the 
Defendants  what  should  be  certified  to  be  due  to  them  for  such  subscriptions, 
redemption-monies  and  other  payments  and  costs  within  six  months  after  the  chief 
clerk  should  have  made  his  certificate  at  such  time  and  place  as  should  be  thereby 
appointed ;  and  thereupon  ordering  the  Defendants  to  indorse  a  receipt  or 
acknowledgment  of  payment  on  the  mortgage  deeds  pursuant  to  the  Act  of  Parlia- 
ment and  according  to  the  rules  and  regulations  of  the  society,  and  to  deliver  up  all 
deeds  relating  to  the  mortgaged  premises ;  but  in  default  of  the  Plaintiff"  paying  to 
the  Defendants  what  should  be  reported  to  be  due  to  them  for  such  subscriptions, 
redemption-monies  and  other  pay-[1009]-ments  and  costs,  ordering  the  Plaintiffs 
claim  to  be  absolutely  dismissed  as  against  the  Defendants  with  costs. 

The  Plaintiff  then  gave  notice  of  motion  before  the  Court  of  Appeal  that  the 
order  of  the  Vice-Chancellor  might  be  varied,  and  that  it  might  be  declared  that  he, 
the  Plaintiff,  was  entitled  to  have  allowed  him  the  same  amount  of  bonus  or  portion 
of  profits  upon  each  of  his  fifteen  shares  as  according  to  the  rules  of  the  society  and 
the  resolutions  of  the  directors  was  allowed  to  withdrawing  members  whose  shares 
had  not  been  i)urchased  or  taken  up  as  provided  for  by  the  rules,  and  that  the  total 
amount  of  such  bonus  or  proportion  of  profit  might  be  ascertained,  and  that  it  might 
be  declared  that  the  duration  of  the  society  for  the  term  of  eleven  years  from  the 
commencement  thereof  ought  to  be  taken  and  adopted  as  the  basis  upon  which  the 
account  by  the  order  directed  to  be  taken  should  proceed,  and  that,  after  deducting 
the  subscription  and  other  monies,  if  any,  which  might  be  payable  by  him  from  the 
amount  of  the  said  bonuses  or  profits,  the  balance  thereof  might  be  paid  to  the 
Plaintiff,  or  that  the  Plaintiff  might  be  allowed  to  redeem  the  mortgaged  property  in 
the  claim  mentioned  upon  such  other  terms  and  in  such  manner  as  their  Lordships 
should  think  fit  to  direct.(3) 

Mr.  Daniel  and  Mr.  Hardy,  for  the  Plaintiff,  were  proceeding  to  open  the  appeal. 

Mr.  Rolt  and  Mr.  T.  H.  Terrell,  for  the  Defendants,  the  trustees  of  the  society, 
took  the  same  preliminary  [1010]  objection  that  had  been  raised  before  the  Vice- 
Chancellor,  namely,  that  the  question  in  dispute  ought  to  have  been  submitted  to 
arbitration,  being  a  question  simply  of  construction  of  the  society's  rules,  and  that 
consequently  the  Court  had  no  power  to  deal  with  the  matter.  The  thirteenth  rule 
of  the  society,  taken  in  connection  with  the  twenty-seventh  and  twenty-eighth 
sections  of  the  Act  10  Geo.  4,  c.  56,  as  extended  by  the  fourth  section  of  the  Act  6  & 
7  Will.  4,  c.  32,  to  societies  established  under  that  statute,  shewed  that  this  Court 
was  not  the  proper  tribunal.  They  referred  to  Crisp  v.  Bunhury  (8  Bing.  394)  and 
Ex  parte  Payne  (5  Dowl.  &  L.  679) ;  and  they  distinguished  the  present  case  from 
Mwrison  v.  Glover  (4  Exch.  Rep.  430)  and  from  Cutbill  v.  Kingdom  (1  Exch.  Rep.  494). 

Mr.  Daniel  and  Mr.  Hardy,  for  the  Plaintiff,  submitted  that  the  point  in  dispute 
clearly  involved  matter  not  within  the  scope  of  the  rules ;  the  Plaintiff  was  suing 
as  mortgagor,  and  not  as  a  member.  They  relied  on  Morrison  v.  Gloiw  (4  Exch. 
Rep.  430). 

The  Lord  Chancellor  expressed  his  opinion  to  be,  that  the  Court  clearly  had 
jurisdiction  :  the  question  at  issue  was  partly  on  a  collateral  matter,  and  did  not  arise 
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entirely  out  of  the  society's  rules.  Although,  therefore,  he  would  not  finally  decide 
the  point  on  the  present  occasion,  he  should  allow  the  argument  on  the  merits  to 
proceed. 

Mr.  Daniel  and  Mr.  Hardy  then  proceeded  with  their  argument.  The  Plaintiff 
did  not  seek  to  disturb  anything  done  in  Seagrnve  v.  I'ope ;  by  becoming  a  mort- 
gaging member  he  had  not  ceased  to  have  an  interest  in  the  profits  of  [1011]  the 
society,  and  he  claimed  in  respect  of  these  to  be  in  the  same  position  as  a  withdrawing 
member.  It  had  been  assumed  that  a  member  in  the  position  of  the  Plaintiff  received 
his  £100  share  at  a  discount,  but  this  assumption  was  not  sound  :  what  he  received 
was  a  sum  of  money  on  account  of  his  share,  which  then  went  to  the  society,  but  this 
did  not  deprive  him  of  his  right  to  participate  in  future  profits.  It  was  a  most 
improbable  thing  that  so  hard  a  bargain  as  that  imposed  on  the  Plaintiff  by  the 
principle  worked  out  in  the  decree  of  the  Vice-Chancellor  should  ever  have  been 
contemplated,  for  according  to  it  the  Plaintiff  might  have  to  make  payments  for  an 
indefinite  time  without  getting  any  good  for  them.  They  referred  to  the  eighth, 
ninth,  twelfth,  thirteenth,  fourteenth,  thirty-second,  and  thirty-third  rules.  The 
Vice-Chancellor  had  followed  what  was  done  in  Mosley  v.  Baker  (6  Hare,  87),  affirmed 
on  appeal  by  Lord  Cottenham  (1  Hall  &  Twells,  301  ;  and  see  note  of  the  case  at  the 
end  of  this  report),  but  that  case  did  not  apply  to  the  present,  for  there  the  society 
had  not  continued  long  enough  to  entitle  the  Plaintiff  to  any  profits,  and  there  was 
moreover  in  the  mortgage  deed  an  express  provision  for  calculating  the  probable 
duration  of  the  society. 

Mr.  Rolt  (with  whom  was  Mr.  T.  H.  Terrell),  for  the  Defendants,  submitted  that 
it  was  impossible  to  adopt  the  Plaintiff's  view  of  his  own  position,  consistently  with 
the  decisions  in  Seagrave  v.  Pope  and  Mosley  v.  Baker.  Looking  at  the  natural  course 
of  proceeding  in  these  societies,  it  would  be  found  to  give  rise  to  three  classes  of 
members,  namely,  first,  investing  or  continuing  members ;  secondly,  mortgaging 
members  who  sold  their  shares  but  continued  liable  to  make  payment ;  and,  thirdly, 
withdrawing  members  who  took  out  their  [1012]  shares  and  did  not  continue  liable. 
Then,  considering  the  meaning  of  the  terms  used  in  the  rules,  it  would  be  found  that 
"  profit "  really  meant  the  acceleration  of  the  time  when  the  society  would  terminate, 
that  is,  when  each  member  would  receive  his  £100,  and  in  this  point  of  view  the  rules 
as  to  withdrawing  members  would  benefit  the  mortgaging  as  well  as  the  continuing 
members :  so  in  the  case  of  the  sale  of  shares  by  auction  mentioned  in  the  ninth  rule, 
there  was  nothing  surpiising  in  finding  the  term  "  purchase-money  "  u.sed  in  reference 
to  that  dealing,  for  by  those  words  was  meant  the  £100  minus  a  discount:  the  term 
"  bonus  "  likewise  had  relation  to  the  duration  of  the  society,  and  meant  so  much  as 
could  be  given  to  relieve  members  in  respect  of  their  payments  :  what  was  designated 
"  interest  or  redemption  money  "  was  not,  properly  speaking,  either  one  or  the  other, 
but  it  was  an  additional  increasing  monthly  payment  which  those  members  who  took 
out  their  shares  were  to  pay.  Reading  the  seventh,  eighth,  ninth,  and  twelfth  rules 
by  this  glossary,  they  became  intelligible,  and  the  Plaintiff  was  clearly  wrong  in 
treating  the  sum  paid  to  him  as  anything  else  than  a  payment  in  advance  of  what  he 
would  otherwise  have  been  entitled  to  at  the  end  of  the  society.  Members  with- 
di'awing  were,  under  the  rules,  to  be  forgiven  all  after  payments,  but  mortgaging 
members  were  not.  The  decree  of  the  Vice-Chancellor  was  right.  He  referred  also 
to  the  thirteenth  and  sixteenth  rules. 

Mr.  Hardy  replied. 

Nov.  21.  The  Lord  Chancellor.  The  question  in  this  case  is  as  to  the  terms 
on  which  the  Plaintiff  is  entitled  to  redeem  certain  property  mortgaged  to  the 
Defendants.  The  Defendants  are  trustees  [1013]  of  the  Camberwell  Building 
Society  ;  the  Plaintiff  is  a  member. 

Building  societies  exist  under  the  provisions  of  the  Act  6  &  7  Will.  4,  c.  32, 
sections  1,  3,  4,  5  :  the  principle  is  this,  members  sub.scribe  monthly  sums  which  are 
accumulated  till  the  fund  is  sufficient  to  give  a  stipulated  sum  to  each  member,  and 
then  the  whole  is  divided  amongst  them  :  in  the  society  now  in  question  the  sum  to 
be  raised  for  each  member  is  £100.  If  this  were  all  it  would  be  a  very  simple 
transaction,  mere  accumulation,  and  the  only  question  would  be  how  to  invest  the 
sums  subscribed  to  the  greatest  advantage.  But  this  is  not  all :  one  main  object  is 
to  enable  members  to  obtain  their  £100  by  anticipation  on  their  allowing  a  large 
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discount.  For  this  purpose,  when  a  sufficient  fund  is  in  the  hands  of  the  treasurer, 
the  members  who  desire  to  get  their  shares  in  advance  bid,  by  a  sort  of  auction,  tlie 
sum  which  they  are  ready  to  allow  as  discount  and  the  highest  bidder  obtains  the 
advance.  Thu.s  if  at  the  end  of  a  year  a  sura  of  £500  is  in  the  hands  of  the  treasurer 
arising  from  the  monthly  subscriptions,  and  the  holder  of  ten  shares  is  willing  to 
allow  a  discount  of  fifty  per  cent,  (no  one  ottering  more),  the  £500  is  or  may  be 
advanced  to  him,  being  £50  in  satisfaction  of  each  of  his  ten  shares.  For  this 
accommodation  he  is  bound  to  pay  monthly,  till  a  fund  is  raised  sufficient  to  give 
<£100  per  share  to  all  the  other  members,  not  oidy  the  original  monthly  subscription 
but  also  a  further  monthly  sum  called  redemption  money.  The  statute  provides  that 
the  shares  shall  not  in  any  society  exceed  £150  each  :  in  this  society  the  shares  are 
fixed  by  the  rules,  as  I  have  already  stated,  at  £100  each.  The  amount  of  the 
monthly  subscriptions  and  redemption  money  is  fixed  by  the  rules  of  each  society  ; 
here  the  monthly  subscription  on  each  share  is  8s.  6d.,  the  monthly  redemption 
money  3s.  6d.  ;  so  that  [1014]  the  monthly  payment  by  each  member  who  has  not 
received  his  share  in  advance  is  8s.  Cd.,  by  those  who  have  been  advanced  it  is  12s. 
If  after  such  an  advance  as  I  have  supposed  no  further  advance  were  made,  the 
natural  course  of  the  society  would  be  that  the  members,  other  than  the  holder  of 
the  ten  shares,  would  contiinie  their  monthly  subscriptions,  and  the  owner  of  the  ten 
shares  would  continue  his  monthly  subscriptions  and  redemption  money,  till  the  fund 
thus  raised  should  be  sufficient  to  pay  £100  per  share  to  every  member  other  than 
the  holder  of  the  ten  satisfied  shares.  Thus  if  there  were  one  hundred  shares,  and  at 
the  end  of  the  first  year  there  was  £500  in  hand,  the  condition  of  each  shareholder 
before  any  advance  made  would  be,  that  he  would  be  bound  to  pay  8s.  6d.  per  month, 
say  £5  per  annum,  till  by  means  of  these  payments  and  the  £500  in  hand  the 
requisite  amount,  that  is,  £10,000  being  £100  for  each  £100  share,  should  have  been 
raised  by  accumulation.  After  the  advance,  the  condition  of  every  shareholder,  other 
than  the  holder  of  the  ten  advanced  shares,  is,  that  he  is  to  contribute  his  monthly 
payments  till  they  together  with  the  monthly  payments  and  redemption  money 
contributed  b}'  the  holder  of  the  advanced  shares  are  sufficient  to  realize,  not  £10,000 
but  £9000,  that  is  £100  for  each  share  other  than  the  ten  shares  of  the  advanced 
member  whose  shares  will  have  been  already  satisfied  by  the  £500.  He  loses  his 
interest  in  the  £500  advanced  to  the  holder  of  the  ten  shares,  but  on  the  other  hand 
the  sum  to  be  raised  is  only  £9000  instead  of  £10,000,  and  the  monthly  contribution 
is  increased  by  the  amount  of  the  redemption  money  paid  by  the  member  who  has 
received  his  ten  shares  in  advance.  Further  advances  are  made  from  time  to  time 
as  funds  are  accumulated,  and  as  members  are  inclined  to  give  high  discount  in  order 
to  obtain  payment  of  their  shares  hy  anticipation.  The  gain  to  the  .society  arises 
mainly  from  the  high  rate  [1015]  of  discount  which  members  in  want  of  money  are 
ready  to  give ;  in  truth,  the  whole  scheme  is  but  an  elaborate  contrivance  for 
enabling  persons  having  sums  for  which  they  have  no  immediate  want  to  lend  them 
to  others  at  a  very  high  rate  of  interest.  In  order  to  secure  the  due  payment  of  the 
monthly  subscriptions  and  redemption  money  by  the  members  who  have  received 
their  shares  in  advance,  they  are  obliged  to  give  satisfactory  real  security  to  the 
trustees  of  the  society,  and  the  statute  protects  such  mortgages  from  the  operation 
of  the  laws  which  until  last  session  were  in  force  against  usury. 

Besides  this  advance  to  a  member  of  his  share  deducting  discount,  the  rules 
provide  also  for  the  case  of  a  member  desiring  to  withdraw  from  the  society  altogether. 
By  the  sixteenth  rule  any  member  may  \vithdraw  on  certain  terms  there  laid  down, 
the  principle  being  that  he  is  to  pay  a  small  sum  by  way  of  fine  or  penalty  if  he 
withdraws  at  an  early  date  after  the  formation  of  the  society,  but  if  he  withdraws 
after  having  been  a  member,  and  so  having  paid  his  subscriptions,  for  several  years, 
then  on  withdrawing  he  is  to  receive  back  the  full  amount  of  his  subscriptions,  and 
also,  if  the  directors  think  fit,  a  further  sum  to  be  from  time  to  time  fixed  by  them 
by  way  of  bonus  out  of  what  are  called  the  profits  of  the  society  :  this  is  provided 
for  by  the  sixteenth  rule,  which  is  thus — (His  Lordship  here  read  the  rule  as  above 
set  out.) 

It  is  obvious  that  this  is  an  arrangement  which  may,  if  the  calculations  be 
properly  made,  be  carried  into  effect  without  injury  to  the  society.  AVhen  a  member 
withdraws,  the  society  thenceforth  loses  the  benefit  of  his  monthly  subscriptions,  but 
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then  they  are  relieved  from  the  obligation  of  making  np  the  £100  to  which  he  would 
•eventually  become  entitled :  if  the  member  on  [1016]  withdrawing  merely  took  liack 
the  amount  of  his  subscriptions,  the  society  would  obviously  l)eiietit  to  the  extent  of 
the  interest  made  by  means  of  those  subscriptions  previously  to  the  withdrawal.  It 
is  obvious  that  out  of  the  interest  so  realized  an  allowance  may  be  m.ade  to  tlie 
withdrawing  member,  still  leaving  to  the  society  some  lienefit  from  his  past  contribu- 
tions. The  sums  subscribed  by  a  member  who  withdraws  have  contributed  to  make 
up  the  fund  out  of  which  the  shares  of  those  members  who  have  been  advanced,  that 
is,  have  taken  a  smaller  sum  at  once  allowing  a  large  discount  in  lieu  of  the  full  sum 
of  £100  at  a  distant  day,  have  been  made  good:  they  have  therefore  enabled  the 
society  to  obtain  a  larger  monthly  payment,  that  i.s,  12s.  instead  of  8s.  6d.,  on  each 
share,  and  to  reduce  on  favourable  terms  the  number  of  shares  to  be  eventually 
provided  for :  this  is  in  truth  substantially  an  inve.stment  at  a  high  rate  of  interest, 
and  the  benefits  thereb}^  accruing  may  not  inaptly  be  designated,  together  with  the 
interest  on  ordinary  investments,  by  the  name  of  profit.  What  is  the  precise  amount 
■of  benefit,  which  from  these  difTerent  causes  may  have  resulted  to  the  society  from 
the  subscriptions  of  each  member,  must  be  a  problem  very  difficult  to  solve,  not 
perhaps  admitting  of  any  absolutely  accurate  solution  ;  but  it  may  be  possible  to 
arrive  at  it  in  a  rough  way,  so  at  least  as  to  enable  the  directors  to  fix  from  time  to 
time  a  sum  which  may,  without  detriment  to  the  interests  of  the  society,  be  paid  to 
any  member  desirous  of  withdrawing  beyond  the  amount  of  the  principal  sums 
subscribed  by  him  ;  and  the  sixteenth  rule  enables  the  directors  to  fix  on  such  a  sum, 
it  being  not  I  think  inaccurately  described  as  a  bonus  out  of  the  profits  of  the 
society.  The  interests  of  members,  as  well  those  taking  their  shares  by  anticipation 
as  those  quitting  the  society  are  thus  tolerably  well  provided  for. 

[1017]  But  another  case  was  contemplated,  namely,  that  of  members  who,  having 
received  their  shares  by  anticipation,  might  be  desirous  of  relieving  themselves  from 
the  burden  of  continuing  the  payment  of  their  monthly  subscriptions  and  redemption 
money.  From  the  very  nature  of  these  societies  it  is  impossible  to  know  with 
•certainty  how  long  it  may  be  necessary  to  continue  the  monthly  payments :  they 
must  be  made  until  the  sum  necessary  to  give  to  every  unadvanced  member  the  full 
.amount  of  his  share,  that  is,  in  this  society,  £100,  has  been  accumulated  :  the  time 
required  for  this  purpose  will  be  more  or  less,  according  to  the  amount  of  benefit 
which  the  society  may  derive  from  the  discount  given  on  advances  of  shares  and  from 
the  interest  made  by  investments,  in  other  words,  as  the  profits  realized  have  been 
large  or  small.  Reasoning  a  imori,  the  fair  course  would  seem  to  be,  that  the  society 
•should  ascertain  as  nearly  as  may  be  the  period  of  time  during  which  the  monthly 
payments  would  have  to  be  continued,  and  then  should  allow  any  advanced  member 
to  relieve  himself  from  the  obligation  of  continuing  his  monthly  payments  on  paying 
•down  at  once  a  sum  equivalent  to  their  present  value.  Thus,  if  the  monthly  pay- 
ment is  12s.,  and  it  is  ascertained  that  these  payments  must  probal)ly  continue  to  be 
made  for  ten  years,  it  would  seem  to  be  a  reasonable  arrangement  that  the  advanced 
Diember,  who  is  liable  to  pay  12s.  per  month  for  ten  years,  should  be  freed  from  his 
liability  on  paying  down  at  once  a  sum  which  an  actuary  should  say  is  equivalent  in 
present  money  to  such  continued  prospective  payment.  This,  however,  is  not  the 
principle  on  which  the  power  of  redemption  is  given  in  this  society  :  the  provision  on 
this  subject  is  to  be  found  in  the  fourteenth  rule,  it  is  as  follows, — (His  Lordship 
here  read  the  rule  as  above  set  out.) 

[1018]  It  is  impossilile  to  read  this  rule  without  being  strongly  impressed  with 
the  belief  that  those  who  framed  it  had  not  duly  considered  how  it  would  operate. 
When  an  unadvanced  member  withdraws  from  the  society,  it  is  reasonable,  and  not 
necessarily  inconsistent  with  the  interest  of  its  remaining  members,  that  he  should 
receive  back,  not  only  the  principal  sums  which  he  has  contributed,  but  also  by  way 
of  bonus  a  portion  of  the  benefits  which  those  sums  have  gained  for  the  society.  Up 
to  the  time  of  his  withdrawing  he  has  received  nothing :  when  he  withdraws  he  loses 
^11  right  to  the  share,  that  is,  the  £100,  to  which,  if  he  had  not  withdrawn,  he  would, 
like  every  continuing  member,  have  been  eventually  entitled,  and  is  content  to  take 
in  lieu  of  it  the  amount  of  what  for  a  series  of  years  he  has  been  paying,  together 
with  a  portion  of  what  has  been  as  it  were  accumulating  in  respect  of  those  payments 
towards  the  eventual  realization  of  his  £100  share.     This  is  the  position  in  which  a 
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withdrawing  member  stands  at  the  time  of  his  withdrawal,  but  the  condition  of  an 
advanced  member  redeeming,  which  is  in  truth  withdrawing,  is  very  different ;  he  is 
not  a  member  who  has  up  to  the  time  of  his  redeeming  received  nothing ;  in  fact  he 
has  received  that  which  he  was  content  to  take,  supposing  redemption  to  be  out  of 
the  question,  as  an  equivalent  for  the  whole  of  his  share.  The  rule,  therefore,  which 
gives  to  him  on  redeeming  his  obligations  the  same  sum  under  the  name  of  profits  as 
is  given  to  the  non-advanced  member  on  withdrawing,  appears  to  be  hardly  reason- 
able ;  still,  the  question  to  be  decided  is,  not  whether  the  provision  is  fair  and  just, 
but  what  is  the  meaning  of  the  rule  :  if  the  meaning  is  clear,  it  is  the  duty  of  the 
Court  if  possible  to  give  it  effect. 

Having  thus  considered  the  principle  on  which  building  societies  in  general,  and 
the  Camberwell  Society  in  [1019]  particular,  are  constituted,  I  will  now  state  the 
facts  which  give  rise  to  the  present  claim.  The  Plaintiff,  being  the  holder  of  fifteen 
shares  in  the  society,  and  so  being  entitled  to  receive  at  its  termination  fifteen  sums 
of  £100  each,  in  the  month  of  August  1847  received  five  of  his  shares  or  an  equivalent 
for  them  in  advance,  and  on  the  10th  December  following,  he,  in  like  manner,  received 
in  advance  the  equivalent  for  his  remaining  ten  shares.  The  sum  which  he  got  in 
August  in  respect  of  his  five  shares  was  £272,  10s.,  and  that  which  he  got  in  December 
in  respect  of  his  ten  shares  was  £544.  In  order  to  secure  the  payment  of  his  future 
subscriptions  and  redemption  money,  the  Plaintiff,  on  occasion  of  each  advance, 
executed  to  the  trustees  of  the  society  a  mortgage  of  certain  leasehold  property 
which  was  considered  by  the  surveyor  a  sufficient  security  :  this  was  done  in  pur- 
suance of  the  twelfth  rule  of  the  society,  which  is  as  follows — (His  Lordship  here 
read  the  rule  as  above  set  out.)  Both  mortgages  are  in  the  same  form  ;  that  of  the 
10th  December  1847,  as  far  as  it  is  material  to  state  it,  is  to  this  effect — (His  Lord- 
ship here  stated  the  general  purport  of  the  deed.)  (4) 

[1020]  The  claim  of  the  Plaintiff,  filed  on  the  19th  December  1853,  states  these 
two  mortgages,  and  then  states  a  [1021]  resolution  passed  by  the  directors  at  one  of 
their  meetings  duly  held  on  the  16th  November  1848.  (His  Lordship  here  read  the 
resolution  as  above  set  out.)  The  society  appears  by  its  rules  to  have  commenced 
on  the  6th  November  1843,  so  that  the  eleven  years  referred  to  in  that  resolution 
would  end  on  the  6th  November  1854.  The  claim  then  proceeds  to  state  that  the 
directors,  by  their  annual  report  issued  in  Novemlier  1852,  awarded  £12,  10s.  per 
share  to  each  member  withdrawing ;  this  was  done  in  pursuance  of  the  sixteenth 
rule,  to  which  I  have  already  referred.  On  the  7th  March  1853,  the  Plaintiff  gave 
notice  to  the  directors  that  he  was  desirous  of  redeeming,  paying,  and  satisfying  the 
two  securities  which  he  had  given  in  August  and  December  1847  :  this  notice  was 
given  under  the  fourteenth  rule  of  the  society,  which  is  as  follows — (His  Lordship 
here  read  the  rule  as  above  set  out.)  On  the  2d  May  1853,  the  directors,  by  a 
resolution,  raised  the  amount  of  bonus  payable  to  a  withdrawing  member  to  £25  per 
share,  and  at  a  subsequent  meeting,  held  on  the  5th  September  1853,  they  further 
raised  it  to  £32  per  share.  The  Plaintiff  by  his  claim,  stating  these  facts,  prays  to 
be  at  liljerty  to  redeem  on  the  terms  of  being  allowed  the  same  amount  of  profits  as, 
according  to  the  resolutions  of  the  directors,  is  payable  to  members  withdrawing. 
The  material  facts  were  verified  by  affidavit ;  and  the  case  was  heard  by  Vice- 
Chancellor  "Wood  early  in  the  present  year.  That  very  learned  and  able  Judge  came 
to  the  conclusion  that  the  Plaintiff  was  wrong  in  setting  up  any  claim  to  a  share  of 
profits,  and  that  he  could  only  redeem  on  paying  down  at  once  what  would  become 
payable  by  him  under  the  society's  rules,  calculating  by  an  actuary  what  would 
be  its  probable  duration.  (His  Lordship  here  stated  the  Vice-Chancellor's  order  in 
the  terms  above  set  out.)  From  [1022]  that  order  the  Plaintiff  appealed  to  me,  and 
I  heard  the  appeal  argued  at  considerable  length  shortly  before  the  Long  Vacation. 

Vice-Chancellor  Wood,  who  gave  to  the  consideration  of  this  case  the  greatest 
attention,  came  to  the  conclusion  that  it  could  not  have  been  intended  to  give  any- 
thing on  account  of  profits  to  an  advanced  member  redeeming  his  mortgage  ;  and  he 
points  out  what  extraordinary,  and  even  absurd,  results  must,  or  may,  follow  from 
adopting  the  Plaintiff's  construction  of  the  rules.  At  the  time  of  the  argument  I 
was  strongly  inclined  to  take  the  same  view  of  the  case  as  had  been  taken  below  ,- 
but  I  have,  since  that  time,  had  frequent  opportunities  of  considering  the  subject, 
and  I  have,  after  much  reflection,  come  to  the  conclusion  that,  whatever  doubt  I 
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may  entertain  as  to  whether  the  framers  of  the  fourteenth  rule  fully  understood  its 
operation,  still  the  rule  itself  is  unambiguous :  it  states  expressly  that  the  memlier 
redeeming  is  to  be  entitled  to  deduct  from  the  sum  secured  by  the  mortgage  the 
same  proportion  of  profits  as  is  allowed  to  a  withdrawing  member.  Taking  my  duty 
to  be  merely  that  of  construing  this  rule,  it  appears  to  me  that  the  rule  itself  admits 
of  no  doubt;  and  I  may  add  further,  that  to  hold  an  advanced  member  in  this 
society  not  entitled  to  this  deduction  might  work  injustice.  Who  can  sav  how  far 
the  existence  of  this  rule  may  have  influenced  an  advanced  member  in  the  amount 
he  agreed  to  give  as  a  consideration  for  the  advanced  It  is  plain  that  a  member 
might,  without  imprudence,  give  a  much  larger  di.scount  for  his  £100,  when  he  knew 
he  had  this  rule  to  fall  back  upon,  than  if  no  such  rule  existed.  For  instance, 
suppose  there  were  no  such  rule,  and  that  a  member  at  the  end  of  the  first  year  were 
desirous  of  taking  his  share  in  advance  :  [1023]  the  tenth  rule  stipulates  that  at  least 
forty  per  cent,  must  be  given  for  the  advance  of  a  share  at  the  end  of  the  first  year  ; 
the  member  would,  therefore,  have  to  consider  whether  it  would  be  prudent  for  him 
to  offer  a  discount  of  at  least  forty  per  cent. ;  if  he  did  so  he  would  receive  £60, 
having  paid  during  the  first  year  £5,  so  that  in  truth  he  might  be  considered  as 
getting  an  advance  of  £.5.5  ;  for  that  he  would  have  to  pay  during  the  continuance  of 
the  society,  say  for  ten  years  longer,  a  monthly  sum  of  12s.,  that  is,  an  annual  stun 
of  £7,  4s.  He  might  not  think  it  prudent  to  make  such  an  offer  if  the  provision  of 
the  fourteenth  rule  did  not  exist ;  but  with  that  provision,  knowing  that  he  could  at 
any  time  put  himself  in  the  condition  of  an  unadvanced  withdrawing  member,  he 
might  well  offer  forty,  or  even  fifty,  sixty,  or  seventy  per  cent,  for  the  advance  of 
£100. 

The  case  may  be  considered,  first,  as  it  would  have  stood  if  it  rested  on  the 
mortgages  only,  secondly,  as  it  is  affected  by  the  rules.  First,  then,  let  us  consider 
the  object  and  effect  of  the  mortgages.  (His  Lordship  here  again  referred  to  the 
terms  of  the  mortgage  deeds.)  The  property  comprised  in  the  mortgage  is  thus 
pledged  to  the  society  as  a  security  for  the  due  payment  by  the  Plaintiff  of 
all  sums  of  money  which  under  the  rules  he,  as  owner  of  ten  shares,  may  become 
liable  to  pay,  and  upon  default  the  mortgagees,  who  are  trustees  for  the  society,  may 
enter  on  the  mortgaged  property,  and  receive  the  rents,  and,  if  the  rents  prove 
insufficient  to  satisfy  what  the  Plaintiff  is  bound  to  pay,  may,  after  a  certain  lapse 
of  time  and  notice,  sell  and  retain  out  of  the  proceeds  all  sums  which  would  at 
any  time  afterwards  become  due  from  the  Plaintiff'  by  virtue  of  the  rules,  treating 
such  sums  as  all  then  immediately  payable,  and  having  thus  satisfied  themselves  the 
full  amount  [1024]  of  their  demand,  they  are  to  hand  over  the  surplus  to  the 
Plaintiff'.  It  will  be  observed  that  the  sum  thus  secured  to  the  society  is  of  uncer- 
tain amount,  a  monthly  payment  to  endure  for  an  uncertain  period,  that  is,  till 
thereby  and  by  means  of  other  subscriptions  and  payments  a  certain  number  of 
shares  of  £100  each  shall  have  been  accumulated.  Now,  generally  speaking,  a 
security  of  this  nature  is  not  redeemable.  Where  a  mortgage  is  made  to  secure  an 
annuity  for  the  life  of  another,  or  to  indemnify  against  contingent  charges,  or  for 
any  other  object  not  capable  of  immediate  pecuniary  valuation,  redemption  is  im- 
possible :  a  security  can  only  be  redeemed  where  the  party  redeeming  is  able  to  do 
the  thing  intended  to  be  secured ;  and  where  the  thing  secured  is  the  payment  of 
an  annual  or  a  monthly  sum  during  an  uncertain  period,  no  one  can  say  how  long 
the  payments  may  continue,  and  it  is  therefore  impos-sible  for  the  party  who  has 
given  the  security  to  redeem  it  by  an  immediate  payment  of  a  fixed  sum.  Here  the 
object  of  the  deed  was  to  secure  certain  monthly  payments  by  the  Plaintiff,  till  by 
means  thereof  and  of  the  monthly  subscriptions  of  the  other  members  a  certain 
sum  should  be  raised  ;  if  the  Plaintiff  should  make  default  in  any  of  these  payments, 
the  trustees  to  whom  the  mortgage  is  made  are  empowered  to  receive  the  rents,  and 
so  to  satisfy  the  society  what  the  Plaintiff  ought  to  have  paid  ;  if  the  rents  should 
be  insufficient  for  the  purpose,  then,  but  not  otherwise,  the  trustees  are  authorized  to 
sell.  The  Plaintiff,  however,  does  not  .suggest  that  the  rents  are  insufficient,  and 
I  cannot  assume  that  to  be  the  case,  and  taking  the  rents  to  be  sufficient,  the  Plaintiff 
certainly  can  have  no  right  under  the  terms  of  the  deed  alone  to  compel  the  trustees 
to  sell,  and  take  a  present  payment  in  lieu  of  the  continuing  security  which  they 
would  have  by  receipt  of  the  rents :    he  cannot  deprive  the  society  [1025]  of  the 
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continuing  right  to  receive  and  apply  the  rents  so  long  as  his  obligations  to  the  society 
remain  in  force. 

The  question  then  arises,  secondly,  how  far  are  the  rights  of  the  parties  varied 
by  the  rules  of  the  society.     That  the  Plaintiff  is  entitled  under  the  fourteenth  rule- 
to  redeem  seems  to  admit  of  no  doubt.     The  object  of  the  rule  clearly  was  to  give  to- 
any  member  who  had  taken  his  share  in  advance,  and  so  had  become  liable  to  certain 
payments  so  long  as  the  societ}'  should  endure,  the  right  to  free  himself  from  those 
liabilities  by  paying  at  once  a  gross  sum  of  money.     The  question  is  on  what  terms 
he  can  exercise  that  right,  or,  in  other  words,  what  is  the  true  construction  of  this 
rule,  for  it  is  on  that  rule  alone  that  his  right  to  redeem  depends.     The  Plaintiff 
contends  that,  in  taking  the  account  against  him,  he  is  to  have  credit  for  the  same 
proportion  of  the  profits  per  share  as  the  holder  of  an  unadvanced  share  would  have 
been  entitled  to  on  withdrawing,  and  I  confess,  with  all  deference  to  the  opinion  of 
the  Vice-Chancellor  who  thought  difl^erently,  I  think  that  the  Plaintiff  is  right.     That 
by  the  taking  of  the  account  on  this  footing  great  inconveniences,  and  even  absurdities, 
may  follow,  cannot  be  denied ;   they  are  forcibly  pointed   out  and  insisted  on  by 
the  Yice-Chancellor  in  his  judgment :   still  the  question  is  not  as  to  the  policy  or 
reasonableness  of  the  rule,  but    as  to  its  true  meaning.     Now  as  a  mere  question  of 
construction,  the  rule,  I  own,  does  not  seem  to  me  to  admit  of  doubt,  the  language 
is  quite  distinct ;   the  directors  are  to  award  the  redeeming  member  the  same  pro- 
portion of  profits  per  share  as  is  allowed  on  the  withdrawal  of  unpurchased  shares. 
This  may  perhaps  lead  to  very  absurd  consequences,  and  to  results  which  the  framers 
of  the  rule  never  contemplated  ;   still  the  Plaintiff  has  a  right  to  say  that  this  is  the 
contract  which  he  entered  into.     In  offering  a  high  discount  for  his  share,  [1026] 
he  may  have  been  influenced  by  the  advantages  which  this  provision  held  out  tO' 
him,  and  if  so,  it  is  no  sufficient  answer  to  him  to  say  that  the  consequences  of  the- 
rule  were  not  contemplated  by  those  who  framed  it.     He  has  a  right,  when  the- 
meaning  of  the  rule  is  once  ascertained,  to  insist  on  its  being  strictly  adhered  to, 
and  I  have  already  stated  that  the  language  used   can  hardly  be  said  to  admit  of 
doubt.     I  therefore  have  come  to  the  conclusion,  contrary  to  the  view  taken  by  the 
Vice-Chancellor,  that  the  Plaintiff  is  entitled  to  credit  for  the  same  share  of  profits  as 
at  the  time  of  the  notice  given  by  him  would  under  the  sixteenth  rule  have  been 
allowed  to  a  member  withdrawing. 

But  then  another  not  unimportant  question  arises  on  the  other  side  of  the  account. 
The  Plaintiff  is  in  my  judgment  entitled  to  credit  for  these  profits  ;  but  with  what 
sum  is  he  to  be  charged  on  the  debit  side  of  the  account?  The  Vice-Chancellor,  by 
his  order,  directs  a  calculation  to  be  made  as  to  the  probable  duration  of  the  society, 
and  charges  the  Plaintiff  with  the  amount  of  the  paj'ments  he  would  have  to  make 
during  such  probable  duration  ;  but  on  what  principle  is  his  liability  thus  restricted? 
The  security  which  he  has  given  will  be  in  force,  if  unredeemed,  until  the  society 
ceases  to  exist :  what  right  has  this  Court  to  compel  the  holders  of  the  security  to- 
accept  in  lieu  of  its  benefits,  something  different  from  that  which  they  have  con- 
tracted for  ?  The  security  gives  them  rights  which  will  exist  as  long  as  the  society 
shall  actually  endure  ;  the  actual  duration  of  the  society  may  extend  over  a  period 
longer  than  its  probable  duration.  In  making,  therefore,  the  probable  duration  of 
the  society  the  measure  of  the  Plaintiff's  liability,  it  is  clear  that  the  Court  will,  or 
at  all  events  may,  be  giving  to  the  society  something  different  from  that  which  they 
would  have  been  entitled  to  under  [1027]  their  deed.  It  is  clear  this  cannot  be 
done,  unless  it  is  authorized  by  the  terms  of  rule  fourteen,  which  gives  the  power  of 
redeeming.  Now  the  sum  with  which,  according  to  that  rule,  the  Plaintiff  is  made 
chargeable,  is  the  full  amount  expressed  to  be  secured  in  and  by  the  mortgage,  that 
is  to  say,  all  the  sums  which,  according  to  the  rules  of  the  .society,  the  Plaintiff 
would  be  bound  to  pay  if  there  were  no  redemption.  How  is  the  amount  of  these 
sums  to  be  ascertained  1  The  fourteenth  rule,  by  authorizing  the  redemption  of  such 
a  mortgage,  clearly  contemplated  the  possibility  of  ascertaining  it,  and  I  can  see  no 
other  way  of  doing  so,  without  the  risk  of  dealing  unjustly  by  the  mortgagees, 
except  by  charging  the  mortgagor  with  all  the  payments  he  may  have  to  make, 
assuming  the  society  to  endure  for  the  longest  period  during  which,  in  the  nature  of 
things,  it  can  endure.  When  it  is  ascertained  what  number  of  £100  shares  still 
remain  to  be  provided  for,  there  can  be  no  insuperable  difficulty  in  making  out  at 
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what  time,  assuming  no  more  members  to  be  advanced  and  none  to  withdraw,  the 
requisite  sum  must  have  been  raised  by  means  of  any  assets  actually  in  the  hands  of 
the  treasurer,  and  of  the  monthly  payments  to  l)e  made  by  the  members.  When 
that  period  is  ascertained  it  will  be  easy  to  calculate  what  are  the  payments  which, 
during  its  subsistence,  the  Plaintiff  will  l)e  bound  to  make  in  respect  of  his  monthly 
subscriptions  and  redemption  money,  and  with  that  sum  he  must  be  charged  as  with 
a  sum  presently  due  from  him.  Against  that,  he  is,  I  think,  entitled  to  credit  for 
the  same  bonus  out  of  profits  as  would,  according  to  the  rules  of  the  society  and  the 
resolutions  of  the  directors,  be  payable  to  withdrawing  members. 

I  am  aware  that  in  the  case  of  Mosleyv.  Baker  (6  Hare,  87),  [1028]  referred  to 
in  the  argument.  Sir  James  Wigram,  on  a  bill  to  redeem  filed  by  a  member  who, 
having  been  advanced  his  shares,  had  given  a  mortgage  to  secure  payment  of  his  future 
monthly  subscriptions  and  redemption  money,  as  in  this  case,  decreed  a  redemption 
without  allowing  the  Plaintiff  mortgagor  anything  on  account  of  profits,  and  on  the 
terms  of  limiting  his  liability  to  the  payments  he  would  have  to  make  during  the 
probable  duration  of  the  society ;  and  the  Vice-Chancellor,  in  the  present  case, 
relied  on  that  decision,  which  was  affirmed  by  Lord  Cottenham  on  appeal.  If  the 
two  cases  had  been  similar,  I  should  probably  have  felt  bound  by  such  an  authority ; 
there  are,  however,  several  material  distinctions.  In  the  first  place,  as  to  profits,  no 
question  could  there  arise,  for  by  the  sixty-fifth  rule  of  the  society  then  in  question, 
no  share  of  profit  was  to  be  allowed  to  a  withdrawing  member  until  after  the  ex- 
piration of  four  years  from  the  formation  of  the  society  ;  that  society  was  established 
in  September  1844,  and  the  bill  to  redeem  was  filed  in  May  1847,  so  that  in  no 
possible  view  of  the  case  could  the  Plaintiff  be  entitled  to  any  claim  in  respect  of 
profits  :  and,  secondly,  as  to  the  period  during  which  the  Plaintiff's  liability  to  con- 
tribute was  to  be  treated  as  enduring,  the  mortgage  expressly  stipulated  that  in 
case  the  mortgagees  should  exercise  their  power  of  sale,  they  should  out  of  the 
proceeds  retain  the  full  amount  thereafter  to  become  due  from  the  mortgagor,  cal- 
culating the  probable  duration  of  the  association  ;  the  mortgagees  did  exercise  their 
power  of  sale,  and  the  decree  gave  to  both  parties,  mortgagor  and  mortgagees,  the 
precise  benefits  for  which  they  had  bargained.  Assuming,  therefore,  this  provi.sion 
in  the  mortgage  deed  to  have  been  not  inconsistent  with  the  rules  of  the  society, 
as  to  which  I  express  no  opinion,  the  decree  was  perfectly  right ;  but  for  the  reasons 
to  which  I  have  adverted,  it  does  not  seem  [1029]  to  me  to  govern  this  case,  where 
profits  were  payable  to  withrawing  members,  and  where  the  power  of  sale  had  not  been 
exercised,  nor  on  its  being  exercised  was  there  the  provision  as  to  calculating  the 
probable  duration  of  the  society. 

The  result,  therefore,  is,  that  the  order  of  Vice-Chancellor  Wood  must  be  varied, 
by  substituting,  for  the  direction  to  calculate  the  probable  duration  of  the  society,  a 
direction  to  ascertain  the  longest  period  during  which  the  society  may  possibly  last, 
having  regard  to  its  net  assets  and  to  the  amount  of  monthly  subscriptions  and 
redemption  money  still  continuing  payable  and  to  the  number  of  £100  shares  to  be 
provided  for,  and  by  declaring  that  the  Plaintiff  is  to  be  charged  with  all  subscriptions 
and  redemption  money  which  will  become  due  and  payable  by  him,  assuming  the 
society  to  endure  for  the  whole  of  that  period,  such  money  to  be  treated  as  a  debt 
presently  due  from  him.  There  must,  then,  be  a  declaration  that  against  that  charge 
the  Plaintiff  is  entitled  to  credit  for  £12,  10s.  on  each  share,  being  the  amount  of 
bonus  payable  to  withdrawing  members  at  the  time  when  the  Plaintiff  gave  his  notice. 
The  decree  of  the  Vice-Chancellor  gave  the  Defendants  their  costs,  adding  them  to 
the  money  secured,  and  this  was  a  matter  of  course  in  the  view  which  His  Honour  took 
of  the  rights  of  the  parties  ;  but  in  altering  the  decree  as  I  am  doing,  I  necessarily 
put  an  end  to  the  mortgagees'  right  to  the  costs  of  the  suit,  for  they  have  refused  to 
allow  redemption  at  all  on  the  terms  to  which  the  Plaintiff  was  as  I  think  entitled,  of 
giving  him  the  share  of  profits  which  he  claimed  :  on  the  other  hand,  the  Plaintiff  did 
not  offer  the  terms  to  which  I  think  the  Defendants  were  entitled  :  the  result,  there- 
fore, is  that  nothing  must  be  said  about  costs.  With  these  variations  the  decree  of 
Vice-Chancellor  Wood  will  stand  as  it  is. 

[1030]  I  must  not  omit  to  mention  what  was  pressed  by  the  Defendants'  counsel, 
namely,  that  the  Court  has  in  this  case  no  jurisdiction,  that  the  question  ought  to 
have  been  decided  by  arbitration.     The  argument  on  this  head  was  put  thus :  the 
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fourth  section  of  the  6  &  7  Will.  4,  c.  32,  enacts  that  all  the  provisions  of  the  Friendly 
Society  Act,  10  Geo.  4,  c.  56,  .so  far  as  the  same  might  be  applicable,  should  apply  to 
any  benefit  building  society,  as  if  they  were  there  re-enacted  :  the  twenty-seventh 
section  of  the  Friendly  Society  Act,  10  Geo.  4,  c.  56,  makes  provision  for  settling 
disputes  by  arbitration,  the  clause  is  as  follows — (his  Lordship  here  read  the  section) — 
and  the  thirtieth  rule  of  the  society  has  reference  to  this  subject — (his  Lordship 
here  read  the  rule  as  above  set  out) — and  it  was  contended  against  the  present  claim 
of  Mr.  Fleming  that  he  had  no  right  to  call  the  trustees  to  account  by  proceeding  in 
this  Court,  but  that  his  sole  remedy  was  by  a  reference  to  arbitration.  To  this, 
however,  I  cannot  agree.  The  question  to  be  decided  depends  partly  on  the  con- 
struction of  the  rules,  and  partly  on  the  true  meaning  of  the  mortgage  deed,  and 
the  mode  of  giving  to  it  its  true  effect.  Admitting  for  the  sake  of  argument  that  this 
Court  would  have  no  jurisdiction  in  a  dispute  depending  solely  on  the  construction  of 
the  rules,  there  are  still  points  for  decision  here,  arising  on  the  nature  and  extent  of 
the  relief  to  be  given  on  the  mortgages,  which  this  Court  alone  can  determine.  The 
total  absence  of  adequate  machinery  for  enabling  arbitrators  to  enforce  any  award 
they  might  make  on  the  mortgage  in  a  case  like  the  present,  affoi-ds  cogent  evidence 
that  the  dispute  is  not  within  their  competency  :  Cuthill  v.  Kingdom  (1  Exch.  Rep.  494), 
referred  to  in  the  argument,  strongly  suggests  this  view  of  the  case.  I  ma}'  further 
remark  that  neither  Sir  [1031]  James  Wigram  nor  Lord  Cottenham,  in  the  case  of 
Mosletj  V.  Baker,  nor  Lord  Truro  in  the  case  of  Seagrave  v.  Pope  (1  De  G.  Mac.  &  G. 
783),  seem  to  have  had  any  doubt  as  to  their  jurisdiction.  The  point,  indeed,  was 
not,  so  far  as  I  am  aware,  raised  in  argument  before  them  ;  still  I  cannot  but  think 
that  these  cases  must  be  treated  as  authorities  on  this  subject  of  no  inconsiderable 
weight.  It  is  difficult  to  suppose  that  the  want  of  jurisdiction,  if  there  was  such  a 
want,  should  have  escaped  the  observation  of  Judges  and  counsel  in  all  these  cases.  I 
consider  it  clear  that  the  Court  has  jurisdiction,  and  I  have  only  adverted  to  the 
point  that  it  may  not  be  supposed  the  objection  had  been  forgotten. 

Dec.  9.  The  case  was  spoken  to  on  minutes  in  reference  to  the  direction  to 
ascertain  the  duration  of  the  society,  and  as  to  costs.  The  following  is  the  substance 
of  the  order  thereupon  made  for  the  purpose  of  carrying  out  the  judgment  of  the 
Lord  Chancellor : — 

That  so  much  of  the  order  made  by  Vice-Chancellor  Wood,  on  the  21st  April 
1854,  as  directed  that  "in  taking  the  account  the  probable  duration  of  the  society 
according  to  the  rules  and  regulations  is  to  be  calculated  and  all  money  which  (having 
regard  to  such  probable  duration)  might  at  any  time  hereafter  become  due  from  the 
Plaintiff  is  to  be  considered  as  due  at  the  time  of  taking  the  said  account,"  be 
discharged  ;  and  instead  thereof,  that  in  the  said  account  the  longest  period  during 
which  the  society  might  at  the  time  when  the  Plaintiff  gave  his  notice  possibly  last 
having  regard  to  its  net  assets  and  to  the  amount  of  monthly  subscriptions  and 
redemption  money  then  continuing  payable  [1032]  and  to  the  number  of  shares  in 
the  society  then  to  be  provided  for  be  ascertained ;  that  the  Plaintiff  be  charged  with 
all  subscriptions  and  redemption  money  which  would  become  due  and  payable  by  him 
assuming  the  society  to  endure  for  the  whole  of  that  period  such  money  to  be  treated 
as  a  debt  presently  due  from  him ;  and  that  against  that  charge  the  Plaintiff  be 
entitled  to  credit  for  twelve  pounds  ten  shillings  on  each  share,  being  the  amount  of 
bonus  payable  to  withdrawing  members  at  the  time  when  the  Plaintiff  gave  his 
notice  ;  that  so  much  more  of  the  said  order  as  ordered  it  to  be  referred  to  the  taxing 
master  to  tax  the  Defendants  their  costs  of  the  suit  be  varied  by  limiting  the  costs 
of  the  Defendants  to  be  so  taxed  to  the  costs  of  the  Defendants  subsequent  to  the 
date  of  the  present  order ;  that  in  case  of  the  Plaintiff  redeeming  the  mortgages  of 
the  Defendants  there  should  be  no  order  as  to  costs  on  either  side  up  to  the  date  of 
the  present  order  ;  that  in  taking  the  account  directed  by  the  order  of  Vice-Chancellor 
Wood,  of  the  21st  April  1854,  and  in  making  the  certificate  in  pursuance  thereof 
regard  be  had  to  the  present  order ;  that  in  all  other  respects,  except  so  far  as  might 
be  inconsistent  with  the  present  order,  the  order  of  Vice-Chancellor  Wood  of  the  21st 
April  1854  be  affirmed. 

(1)  The  society  was  established  in  1843,  under  the  provisions  of  the  Act  6  <t  7 
Will.  4,  c.  32,  intituled,  "  An  Act  for  the  Regulation  of  Benefit  Building  Societies  ; " 
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and  the  following  are  such  portions  of  its  rules  as  are  referred  to  in  the  arguments 
and  judgment  above  given. 

VII.  Subscriptions  and  Mode  of  Payment. — That  every  person  entering  this 
society,  on  or  before  the  third  monthly  meeting,  shall  pay  the  sum  of  two  shillings 
and  sixpence  per  share,  as  entrance  money ;  and  after  that  period  shall  pay  such 
sum  per  share,  as  entrance  fee,  as  the  directors  shall  appoint,  until  the  directors  shall 
fix  upon  a  greater  amount  as  a  bonus.  That  every  member  of  this  society  shall,  on 
the  first  monthly  meeting,  commence  paying  his  or  her  subscription-money,  or  sum 
of  eight  shillings  and  sixpence  per  share,  for  each  and  every  share  he  or  she  may 
hold,  and  shall  afterwards  continue  to  pay  his  or  her  subscription-money,  of  eight 
shillings  and  sixpence  per  share,  with  all  fines  that  may  be  due  from  him  or  her,  on 
the  day  of  every  succeeding  monthly  meeting,  until  the  objects  of  the  society  have 
been  fully  accomplished ;  such  payments  to  be  made  to  the  secretary  during  the  first 
two  hours  of  meeting,  or  at  such  other  hours  as  the  directors  may  appoint ;  and 
every  member  neglecting  to  pay  his  or  her  subscription  shall  be  fined  for  each  share 
as  follows  : — fourpence  for  the  first  month,  eightpence  for  the  second  month,  one 
shilling  for  the  third  month,  one  shilling  and  fourpence  for  the  fourth  month,  one 
shilling  and  eightpence  for  the  fifth  mouth,  two  shillings  for  the  sixth,  and  three 
shillings  and  sixpence  for  each  subsequent  month  ;  and  any  member  not  having 
executed  a  mortgage  to  the  society,  as  hereinafter  mentioned,  continuing  to  neglect 
the  payment  of  his  or  her  monthly  subscriptions,  until  the  fines  incurred  thereby 
shall  equal  all  the  monies  actually  advanced  by  him  or  her,  e.xclusive  of  the  entrance 
fees,  shall  thereupon  be  expelled  the  society,  and  forfeit  all  his  or  her  interest  therein. 
That  if  any  member  shall  be  in  arrear  in  respect  of  his  or  her  subscription  or  fines, 
for  more  than  one  month,  every  payment  that  shall  afterwards  be  made  by  such 
member,  if  not  sufficient  to  discharge  the  whole  thereof,  shall  be  applied  first  to  the 
liquidation  of  what  shall  be  owing  for  the  first  month  in  which  he  shall  have  l)een  in 
arrear,  and  then  in  discharge  of  the  arrears  of  each  succeeding  month.  That  each 
member  shall  contribute  annually  sixpence  to  the  postage  fund. 

VIII.  Admitting  Members  after  Commencement. — That  any  person  entering  this 
society  after  the  third  monthly  meeting,  or  already  being  a  member  thereof,  and 
taking  up  or  subscribing  for  an  additional  number  of  shares,  shall  pay  the  full  amount 
of  his  or  her  subscriptions  for  such  share  or  shares  from  the  commencement  of  the 
society  to  the  period  when  such  person  shall  become  a  member  of  this  society,  or, 
already  being  a  member  thereof,  to  the  period  when  such  member  or  members  shall 
subscribe  for  an  additional  share  or  shares,  together  with  such  further  sum  as  the 
directors  may,  from  a  calculation  of  the  profits,  deem  reasonable,  either  in  one 
payment,  or  in  such  instalments  as  the  directors  may  think  fit.  That  whenever  the 
directors  shall  have  determined  the  amount  of  such  instalments,  the  same  shall  be 
paid  with,  and  in  addition  to,  the  monthly  subscriptions,  which  shall  thenceforth 
become  payable  in  respect  of  each  new  share  ;  and  should  such  person  or  persons 
neglect  or  fail  in  the  payment  of  the  instalment,  he  or  she  shall  be  liable  not  only 
to  the  payment  of  the  fines  imposed  for  the  non-paj^ment  of  subscription,  but  also 
shall  be  liable  to  the  payment  of  fines  for  the  non-payment  of  such  instalments. 
That  the  amount  of  fines  for  the  non-payment  of  instalments  shall,  for  every  share, 
be  in  the  same  ratio  as  such  instalments  shall  bear  to  the  monthly  subscriptions, 
payable  upon  an  entire  or  original  share. 

IX.  Mode  of  Advancing  Money  by  Sale  of  Shares. — That  so  often  as  the  funds 
of  the  society  shall  amount  to  a  share  or  sum  of  £100  (or  by  anticipation,  that  is, 
before  the  funds  actually  amount  to  that  sum,  if  the  directors  shall  so  determine), 
the  share  shall  be  awarded  to  the  highest  bidder  by  premium  for  the  preference  (but 
no  member  shall  be  allowed  to  advance  less  than  five  shillings  on  each  bidding)  and 
the  purchaser  shall  have  the  privilege  of  taking  as  many  additional  shares  at  the  same 
rate  as  the  directors  may  award  him,  not  exceeding  nine,  on  giving  notice  of  such  an 
intention  to  the  chairman  at  the  time  of  sale ;  and  the  directors  shall,  if  they  deem 
it  to  the  advantage  of  the  society,  have  the  power  to  sell  an  additional  share  or 
shares,  quarter,  half,  or  three-quarter  share  at  the  same  rate  of  premium  as  the  last 
purchase,  if  required.  That  if  two  or  more  members  offer  the  same  sum  as  the 
highest  bidding  for  a  share,  and  that  sura  be  the  minimum  price,  or  reserved  bidding, 
they  shall  ballot  for  the  share  ;    and  the  party  then  entitled  to  it  shall  pay  a  deposit 
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of  one  pound  on  account  of  his  next  subscription-money,  the  same  to  be  forfeited  if 
the  share  be  not  taken,  pursuant  to  the  12th  rule.  That  such  sales  shall  take  place 
at  such  time  and  place  as  the  directors  may  appoint.  That  previous  to  the  sale  the 
chairman  shall  declare  the  amount  which  the  purchaser  will  be  required  to  pay  for 
arrears,  or  back  payments  of  subscriptions,  from  the  commencement  of  the  society. 
That  the  biddings  shall  be  taken  by  ticket,  three  times  successively,  and  the  person 
ultimately  offering  the  largest  price  shall  be  the  purchaser.  That  whenever  a  member 
shall  purchase  a  greater  number  of  shares  than  he  shall  have  previously  subscribed 
for,  the  sum  of  one  pound  shall  be  forthwith  paid  on  each  share  to  the  secretary,  as 
part  of  the  subscription-money  payable  thereupon ;  and  all  other  payments  shall  be 
made  pursuant  to  Rule  VII.  ;  and,  in  default  thereof,  the  said  sum  of  one  pound 
per  share  shall  be  forfeited,  and  the  directors  shall  have  power  to  re-sell  such  share 
or  shares. 

X.  Minimum  Price  of  Shares. — That  the  reserved  bidding  at  which  the  shares 
shall  be  put  up,  shall  be  fixed  at  not  less  than  forty  pounds  for  the  first  year,  and, 
at  subsequent  sales,  at  such  prices  as  the  directors  shall  determine  from  time 
to  time. 

XII.  Security  for  Money  Advanced  on  Shares  Sold. — That  when  any  member  shall 
have  been  awarded  his  or  her  share  or  shares,  pursuant  to  Article  IX.,  he  or  she  shall 
forthwith  give  notice  of  the  situation  of  the  premises  intended  to  be  offered  for  the 
security  thereof  to  the  secretary,  who  shall  forthwith  transmit  a  copy  of  the  same  to 
the  surveyor,  together  with  the  surveyor's  fee,  as  mentioned  in  the  fourth  rule,  and 
the  surveyor  shall,  within  seven  days  after  the  receipt  thereof,  examine  the  premises 
mentioned  in  such  notice,  and  make  his  report  in  writing  to  the  directors  at  the  next 
meeting.  That  when  the  directors  shall  be  satisfied  that  the  premises  so  to  be  offered 
as  aforesaid  are  a  sufficient  security  to  the  society,  they  shall  authorize  the  trustees 
to  pay  to  such  member  the  sum  or  sums  of  money  which  he  or  she  shall  be  entitled 
to  receive,  on  such  member  executing  a  mortgage  of  such  premises  as  the  solicitor  to 
the  society  shall  require,  and  deliver  the  same,  and  all  other  necessary  title-deeds 
relating  thereto,  to  the  solicitor  to  be  deposited  with  the  trustees,  as  a  security  to  the 
said  society,  for  so  much  money  as  shall  therein  be  expressed  to  be  secured,  and  the 
trustees  shall  make  such  payment  accordingly.  That  if  previously  to  any  member 
being  so  entitled  to  his  or  her  share  or  shares,  he  or  she  shall  be  desirous  of  ascertain- 
ing the  amount  which  the  directors  shall  be  willing  to  advance  on  certain  premises, 
notice  thereof  shall  be  given  to  the  surveyor,  with  one  guinea  on  account  of  the  fees, 
and  an  examination  and  a  report  thereon  made,  as  above  mentioned ;  and  the 
directors  shall  communicate  to  such  member  the  amount  they  shall  deem  proper  to 
be  advanced  on  such  premises,  at  the  cost  of  the  applicant.  That  whenever  any 
property  mortgaged  to  the  society  shall  be  subject  to  any  chief  or  ground  rent,  the 
member  to  whom  the  property  shall  belong  shall  furnish  the  secretary  with  a  state- 
ment containing  the  amount  of  the  rent,  the  name  and  address  of  the  person  or 
persons  to  whom,  and  the  day  or  speculative  days  on  which  the  same  shall  become 
due  and  payable,  and  shall,  from  time  to  time,  produce  to  the  secretary  an 
acknowledgment  or  voucher  for  the  payment  thereof  before  the  period  prescribed  for 
such  payment  shall  have  elapsed  ;  and  in  case  the  rent  shall  not  have  been  duly  paid, 
the  directors  shall  order  the  amount  thereof  to  be  advanced  out  of  the  society's  funds 
to  the  secretary,  who  shall  pay  the  same  accordingly.  That  should  such  member 
neglect  to  furnish  such  statement  and  to  produce  such  acknowledgment  or  voucher, 
or  at  the  next  monthly  subscription  day  which  shall  succeed  such  advance,  to  repay 
the  same,  he  or  she  shall,  for  each  default,  pay  a  fine  of  five  shillings.  That  if  any 
member  has  purchased  one  or  more  share  or  shares  for  the  purpose  of  building,  he 
shall  be  at  liberty  to  employ  any  surveyor  or  builder  to  survey  or  build  for  him  ;  but 
in  that  case  the  surveyor  of  the  society  must  first  approve  of  the  plans  and  specifica- 
tions of  the  intended  buildings,  copies  of  which  are  to  be  left  with  him,  so  that  he 
can  satisfy  himself  that  the  plans  and  specifications  are  adhered  to  ;  and  he  is  to 
certify  how  much  of  and  when  the  share  or  shares  purchased,  not  exceeding  £75  per 
cent,  may  be  advanced  to  such  member  as  the  buildings  proceed,  in  sums  of  not  less 
than  £25  each,  except  as  the  balance.  He  is  also  to  report  the  amount  of  insurance 
to  be  effected  upon  the  building.  That  in  no  case  shall  anv  property  be  deemed  a 
sufficient  security  for  any  moneys  to  be  advanced   by  the' society  which   shall  be 
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subject  to  any  previous  mortgage,  except  to  this  society,  or  which  shall  be  held  for 
any  term  of  years  subject  to  an  annual  rack  rent.     That  when  any  trustee  shall 
become  the  purchaser  of  a  share,  or  do  any  act  moving  from   himself,    then    all 
securities  and  undertakings  shall  be  made  to  the  other  trustees.     That  should  any 
member  after  receiving  any  portion  of  his  or  her  share  or  shares,  leave  the  building 
upon  which  the  same  shall  have  been  advanced  unfinished,  to  the  prejudice  or  risk  of 
the  society,  the  directors  (having  first  given  fourteen  days'  notice  to  the  memlter  of 
such  their  intention)  shall  be  at  liberty  either  to  sell  such  premises,  or  to  employ 
any  person  or  persons  to  finish  and  complete  the  same  at  the  costs  and  charges  of  the 
member,  and  to  advance  and  pay  the  sum  or  sums  of  money  requisite  for  such 
purpose  accordingly.     That  in  the  said  mortgage  deed,  it  shall  be  specified  that  in 
case  the  .said  member  shall  at  any  time  thereafter  fail,  neglect,  or  refuse  for  six 
calendar  months  to  pay,  observe,  and  perform,  all  or  any  of  his  or  her  subscriptions, 
payments,  and  regulations,  on  his  or  her  part  respectively  to  be  paid,  observed,  and 
performed,  then  the  trustees,  or  directors  for  the  time  being,  may  appoint  a  person  or 
persons  to  collect  the  rents  and  profits  of  the  premises  therein  mentioned  :  but  should 
the  same  be  insufticient  to  satisfy  the  purpose  aforesaid,  then  the  trustees,  or  the 
directors  in  their  names,  may,  without  the  concurrence  or  consent  of  the  said  member, 
absolutely  sell  and  dispose  of  all  or  any  part  of  the  said  premises  by  public  auction, 
but  in  case  no  public  sale  can  be  effected,  then  by  private  contract,  for  the  most 
money  that  can  be  had  or  gotten  for  the  same,  and  shall  receive  the  purchase-money 
arising  therefrom  ;  and  at  such  public  sale  the  trustees  or  directors,  or  one  of  them, 
or  some  other  person  to  be  appointed  by  him  or  them,  in  writing,  shall  be  allowed 
to  buy  in  the  premises  on  behalf  of  the  society,  and  to  re-sell  the  same  without  being 
answerable  for  any  loss  that  may  be  occasioned  by  such  re-sale  ;  and  out  of  the  money 
to  arise  from  such   collection   of  rents  and  profits,  or  such   sale  as  aforesaid,  the 
directors  for  the  time  being  shall  in  the  first  place  discharge  all  costs,  charges,  and 
e.\penses,  which  may  be  incurred  on  account  of  such  collection  of  rents,  or  sale  or 
sales,  or  in  anywise  relating  to  the  trusts  therein  contained  ;  and  in  the  next  place 
shall  retain  and  reimburse  themselves,  and  the  said  society,  all  such  subscriptions, 
and  other  payments,  as  shall  then  be  due,  owing,  and  payable  by  such  member,  under 
and  by  virtue  of  such  rules,  and  the  mortgage  deed,  and  the  moneys  so  retained  for 
the  said  .society  shall  immediately  be  placed  with  the  society's  bankers  to  the  account 
of  the  trustees,  for  the  use  aTid  benefit  of  the  society,  and  they  shall  and  will  pay  the 
surplus  (if  any)  arising  from  such  sale  or  collection  of  rents  to  the  said  member,  or 
to  such  other  person  or  persons  as  he  or  she  shall,  by  writing  under  his  or  her  hand, 
direct  or  appoint  to  receive  the  same  :  and  in  the  said  mortgage  deed  it  shall,  amongst 
other  things,  be  declared  that  the  receipt  or  receipts  of  the  trustees,  or  any  one  or 
more  of  them,  for  the  time  being,   acting  under  that  deed,  shall  be  a  sufiicient 
discharge  and  discharges  to  all  tenants  and  purchasers  paying  any  money  to  such 
trustees,  without  being  accountable  for  the  misapplication  or  non-application  thereof, 
and  that  the  purchaser  or  purchasers  shall  not  be  required,  or  under  the  necessity  of 
inquiring,  into  the  propriety  of  such  sale  or  sales,  nor  whether  any  such  default  or 
deficiency  shall  have  taken  place.     That  the  costs  of  and  attending  the  investigation 
of  the  title  to  property  offered  to  the  society  shall  be  paid  by  the  member  offering 
the  same,  whether  such  security  be  ultimately  accepted  or  not,  and  shall  be  recover- 
able as  a  debt  due  to  the  society,  and  the  member  shall  make  such  deposit  on  account 
of  the  said  costs  as  the  directors  may  think  fit. 

XIII.  Directors  may  Add  to  Surplus  Money  Part  of  Profits. — That  when  any  sales 
shall  take  place  of  any  property  mortgaged  to  this  society,  the  directors  shall  have 
power  and  authority  to  add  to  any  surplus  moneys  remaining  in  the  hands  of  the 
trustees  after  satisfaction  of  the  several  purposes  above  mentioned,  a  proportion  of  the 
profits  of  the  society  made  up  to  the  time  of  such  sale  or  sales,  equal  to  that  which 
shall  at  the  time  be  allowed  to  members  withdrawing  ;  and  the  directors  may  order 
the  trustees  to  pay  the  same  to  the  member,  with,  and  in  addition  to,  the  surplus 
moneys  to  which  he  shall  be  entitled. 

XIV.  Power  to  Sell,  Exchange,  or  Redeem  Property  in  Mortgage. — That  if  any 
member  of  this  society,  having  purchased  any  share  or  shares,  and  secured  the 
repayment  thereof  upon  his  or  her  premises,  shall  sell  such  premises,  it  shall  be 
lawful  for  the  purchaser  to  take  the  same,  chargeable  with  the  debt  due  to  the 
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society,  and  thenceforth  to  become  answerable  to  the  society  for  the  payments  of 
the  subscriptions  and  other  charges,  as  the  same  shall  become  payable,  on  such 
purchaser  signing  such  agreement  as  the  solicitor  to  the  society  may  require,  for 
paying, the  subscription  money  and  other  payments  to  be  made  by  him.  That  if  any 
memlier  shall  l)e  desirous  of  having  his  or  her  property  discharged  from  such  debt, 
it  shall  be  lawful  for  the  holder  of  such  share  or  shares,  or  so  much  thereof  as  shall 
be  then  unpaid,  to  transfer  the  same  to  some  other  premi.ses  of  adequate  value,  to  l)e 
approved  of  by  the  surveyor  of  the  society,  and  upon  having  such  share  or  shares,  or 
so  much  thereof  as  shall  be  then  due  in  respect  thereof,  secured  on  other  premises 
to  the  satisfaction  of  the  solicitor,  the  trustees  for  the  time  being  shall,  at  the  cost 
of  the  member,  release  and  convey  the  premises  for  which  other  premises  shall  have 
been  s\ibstituted,  and  make  such  endorsement  as  hereafter  mentioned  ;  and  in  the 
first-mentioned  event  shall  also,  but  at  the  cost  of  such  member,  release  him  or  her 
from  all  future  liability  in  respect  of  the  premises  upon  the  shares  purcha.sed  from 
the  said  society,  and  secured  upon  the  premises  sold  as  before  mentioned.  That  if 
any  member  of  this  society,  who  shall  have  received  his  or  her  share  or  shares,  or 
any  portion  of  them,  shall  be  desirous  of  paying  and  satisfying  the  security  or 
securities  which  shall  have  been  given  for  the  same,  and  shall  give  notice  of  such  his 
or  her  desire  to  the  directors,  the  directors  shall,  within  one  month  thereafter,  awai'd 
to  such  menil)er  the  same  proportion  of  profits  per  share,  as  is  allowed  on  the 
withdrawal  of  unpurchased  shares  ;  and  the  directors  shall  make  a  deduction  of  such 
profits  and  of  the  amount  of  subscriptions  paid  in  by  such  member,  from  the  full 
amount  expressed  to  be  secured  in  and  by  the  mortgage  ;  and  the  directors  are 
hereby  authorized  and  empowered  to  receive  the  balance,  in  one  payment,  or  by 
such  instalments  as  the  directors  and  member  shall  agree  upon  ;  and  on  the  payment 
of  the  balance,  together  with  all  fines  and  other  sums  due  in  respect  of  such  shares, 
the  directors  shall  desire  the  trustees  to  deliver  up  all  deeds  and  other  documents  in 
their  custody  relating  to  the  security  of  the  member,  on  such  property,  and  at  his  or 
her  cost  to  endorse  a  receipt  or  acknowledgment  on  such  mortgage,  according  to 
6  &  7  Will.  4,  c.  32,  s.  5. 

XVI.  Members  Withdrawing. — That  any  person  who  shall  be  desirous  of  with- 
drawing from  this  society  any  share  or  shares  which  shall  not  have  been  purchased 
according  to  Rule  VIII.,  shall  be  allowed  to  do  so  on  giving  one  month's  notice,  in 
writing,  of  his  or  her  intention,  to  the  directors,  at  any  general  meeting  of  the 
society,  and  the  money  subscribed  in  respect  of  such  share  or  shares  shall  be  repaid 
to  such  member,  subject  only  to  the  forfeitures  next  hereafter  mentioned  ;  that  is  to 
say,  if  application  to  withdraw  shall  be  made  within  the  first  year  from  the  first 
meeting  thereof,  a  forfeiture  of  half  a  guinea  per  share  ;  if  within  the  second  year  of 
such  meeting,  a  forfeiture  of  five  shillings  and  sixpence  per  share  ;  and  if  the  applica- 
tion to  withdraw  be  made  within  the  third  or  fourth  year  from  the  holding  of  the 
said  first  meeting,  he  shall  take  out  the  net  amount  of  the  subscriptions  paid  in, 
exclusive  of  entrance  fee  ;  that  if  the  application  to  withdraw  any  such  share  or 
shares  shall  be  made  within  the  fifth,  or  any  subsequent  year  from  the  holding  of 
such  first  meeting,  the  directors  are  hereby  empowered  to  allow  the  member  so 
desirous  of  withdrawing,  out  of  the  profits  which  the  society  shall  have  realized,  a 
bonus  for  the  withdrawal  of  each  share  as  they  shall  from  time  to  time  appoint. 
That  if  more  than  one  member  shall  give  notice  to  withdraw  at  one  time,  they  shall 
be  paid  in  rotation  according  to  the  priority  of  notice.  Provided  always,  that  the 
forfeitures  hereby  imposed  shall  not  extend  to  the  widows  and  children  of  deceased 
members.  That,  in  case  of  the  withdrawal  of  shares  from  the  society,  subscriptions 
in  arrear,  and  all  fines  incurred  previously  to  any  such  application,  shall  be  deducted 
from  the  amount  which  the  member  or  members  shall  be  entitled  to  receive. 

XXX.  Reference  of  Disputes  to  Arbitration. — That  the  directors  for  the  time 
being,  or  the  major  part  of  them,  shall  determine  all  disputes  which  may  arise 
respecting  the  construction  of  these  rules,  or  any  of  the  clauses,  matters,  or  things 
herein  contained,  and  also  of  any  additions,  alterations,  or  amendment.?,  which  shall 
or  may  hereafter  arise  between  the  trustees,  officers,  or  other  members  of  this  society, 
and  the  decision  of  the  directors  if  satisfactory,  shall  be  conclusive ;  but  if  not 
satisfactory,  reference  shall  be  made  to  arbitration,  pursuant  to  10  Geo.  4,  c.  56,  s. 
27  ;  and  at  the  first  meeting  of  this  society,  after  the  enrolment  of  these  rules,  five 
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arbitrators  shall  be  elected,  none  of  the  said  arbitrators  being  beneficially  interested, 
directly  or  indirectly,  in  the  funds  of  this  society  :  and  in  each  case  of  dispute  the 
names  of  the  arbitrators  shall  be  written  on  pieces  of  paper  and  placed  in  a  box  or 
glass,  and  the  three  whose  names  are  first  drawn  by  the  complaining  party,  or  some 
one  appointed  by  him  or  her,  shall  be  the  arbitrators  to  decide  the  matter  in  dispute, 
whose  decision,  or  that  of  the  major  part  of  them,  shall  be  final. 

XXXII.  Arrears  at  the  Close  of  the  Society. — That  when  it  shall  appear  by  the 
books  of  the  society  that  there  is  sutticient  to  pay  each  share  of  £100,  then  all  arrears 
of  subscription,  redemption  fines,  and  other  payments,  shall  be  payable  immediately  ; 
and  the  trustees  shall  enforce  the  payment,  as  before  expressed  in  these  rules,  and 
that  each  member  shall  be  paid  his  share  accordingly. 

XXXIII.  Termination  of  the  Society. — That  when  all  the  payments  hereinbefore 
mentioned,  that  is  to  say,  the  sum  of  £100  for  each  share,  with  all  other  expenses 
and  liabilities  of  the  society,  shall  be  fully  paid  and  satisfied,  then  the  accounts  shall 
be  finally  audited,  printed,  and  sent  to  each  member  as  hereinbefore  mentioned,  and 
the  society  shall  terminate  ;  and  the  trustees  shall,  with  the  advice  of  the  solicitor  of 
the  society,  deliver  up  to  each  member,  or  his  legal  representatives,  the  title-deeds 
and  other  documents  which  shall  have  been  deposited  with  them  by  such  member  as 
a  security  to  the  societ}^,  and  .shall  and  will,  at  his  or  her  request,  indorse  on  his  or 
her  mortgage  a  receipt  for  all  the  moneys  intended  to  be  secured  thereby,  pursuant 
to  6th  it  7th  William  4,  c.  32,  s.  5.  That  two-thirds  of  the  majority  of  the  members 
present  at  any  meeting  specially  convened  for  that  purpose,  by  giving  seven  days' 
notice  to  each  member,  shall  have  full  power  to  declare  this  society  at  an  end ;  and 
all  the  accounts  thereof  shall  thereupon  be  finally  closed  ;  and  such  resolution  shall 
be  eff'ectual  at  law  and  equity  as  a  release  to  all  the  members. 

(2)  A  full  statement  of  the  claim  will  be  found  in  the  report  of  the  case  before 
Yice-Chancellor  Wood  in  the  1st  Volume  of  Mr.  Kay's  Reports,  page  521,  &c. 

(3)  The  appeal  was  set  down  to  be  heard  before  the  Lords  Justices  and  was  in 
the  first  instance  heard  before  their  Lordships  on  the  6th  and  9th  June  1854  :  it  was 
however  subsequently,  at  the  desire  of  their  Lordships,  reheard  before  the  Lord 
Chancellor. 

(4)  The  following  abstract  of  the  mortgage  deed  of  the  10th  December  1847 
is  taken  from  1  De  G.  Mac.  &  G.  page  793: — By  indenture,  dated  the  10th 
December  1847,  and  made  between  T.  B.  Fleming  of  the  one  part,  and  the  then 
trustees  of  the  society  of  the  other  part,  after  reciting  the  leases  intended  as  a 
security,  and  the  formation  of  the  society,  and  after  reciting  that  the  sum  of  money 
to  be  contributed  in  respect  of  each  share  in  the  funds  of  the  society  amounted  to 
£100,  and  that  T.  B.  Fleming  was  entitled  to  receive  out  of  the  funds  £1000  in 
respect  of  ten  shares  as  described  and  numbered  in  the  books  of  the  society,  and  that 
for  the  security  of  all  payments  to  become  due  in  respect  of  the  said  shares  he  had 
agreed  to  execute  the  assurance  thereby  made  :  it  was  witnessed  that  T.  B.  Fleming, 
in  consideration  of  £544  to  him  paid  by  the  trustees,  assigned  to  them  the  leasehold 
premises  in  Manor  Road  therein  described,  to  hold  to  them  their  executors,  admini.s- 
trqtors  or  assigns  for  the  residue  of  the  terms  by  the  leases  granted,  upon  trust  from 
time  to  time  so  long  as  T.  B.  Fleming,  his  executors,  administrators  or  assigns  should 
duly  make  the  several  payments  and  observe  and  perform  the  regulations  prescribed 
in  the  articles  of  the  society  in  respect  of  the  said  shares,  and  also  perform  all  the 
covenants  therein  contained  to  be  made,  observed  and  performed,  to  permit  him  or 
them  to  hold  the  said  premises  and  receive  the  rents  thereof  for  his  and  their 
benefit,  but  if  he  or  they  should  at  any  time  thereafter  fail  to  perform  and  keep  all 
or  any  of  the  said  covenants,  or  should  neglect  or  refuse  for  the  space  of  six  calendar 
months,  to  pay  observe  and  perform  all  or  any  of  the  subscriptions  payments  or 
redemption  money  and  regulations  on  his  or  their  parts  to  be  paid  observed  and 
performed,  then  upon  trust  to  appoint  a  person  to  collect  the  rents  ;  but  should  the 
rents  be  insufficient  to  satisfy  the  purposes  aforesaid,  then  upon  trust  to  sell  as 
therein  mentioned,  and  out  of  the  rents  and  the  money  arising  from  the  sale  first  to 
retain  certain  costs  as  therein  mentioned,  and  in  the  next  place  to  retain  all  such 
principal  money  subscriptions  or  other  payments  as  should  have  been  advanced  to  or 
should  be  due  by  T.  B.  Fleming  his  executors  administrators  and  assigns  in  respect 
of  the  said  shares,  it  being  agreed  by  the  parties  thereto  that  in  case  such  sale  should 
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take  place,  all  monies  which  would  at  any  time  afterwards  become  due  from  him  or 
them  according  to  the  rules  of  the  society  should  be  considered  as  then  immediately 
■due,  and  the  same  or  so  much  thereof  as  might  be  lawfully  demanded  should  lie 
deducted  out  of  the  monies  received  under  the  aforesaid  powers,  and  to  pay  the 
residue  of  the  said  monies  unto  the  said  T.  B.  Fleming  his  executors  administrators 
or  assigns  :  and  it  was  thereby  declared  that  the  deed  should  not  be  a  security  for  a 
greater  sum  than  £544.  The  indenture  contained  covenants  by  T.  B.  Fleming  to 
■complete  the  messuage,  to  pay  the  subscriptions  and  interest  payable  on  his  shares 
according  to  the  rules  of  the  society  on  the  days  and  in  manner  therein  mentioned, 
and  abide  liy  and  perform  the  rules  thereof  in  respect  of  the  said  shares ;  that  it 
should  be  lawful  for  the  trustees,  &c.,  after  default  should  be  made  in  the  several 
subscriptions  interest  or  other  payments  thereinbefore  made  payable,  or  in  observing 
the  rules  of  the  said  society,  to  enter  into  the  said  premises  and  receive  the  rents  ; 
for  further  assurance,  and  to  insure  from  damage  by  fire. 

[1032]     MosLEY  V.  B.\KER.     Before  the  Lord  Chancellor  Lord  Cottenham. 
Dec.  11,  1848;  Jan.  30,  1849. 

[S.  C.  G  Hare,  87  ;  1  H.  &  Tw.  301 ;  18  L.  J.  Ch.  457  ;  13  Jur.  817.  See  Ingolbi/  v. 
Nilei/,  1873,  28  L.  T.  56  ;  Harvey  v.  Municipal,  tfc,  Building  Society,  1884,  26  Ch.  D. 
281.] 

Terms  on  which  a  member  of  a  building  society  is  entitled  to  redeem  premises  mort- 
gaged by  him  to  the  society  on  receiving  an  advance  of  money  in  respect  of  his 
shares. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wigram :  a  full  report  of 
the  case,  as  heard  by  His  Honour,  will  be  found  in  the  6th  Volume  of  Mr.  Hare's 
Reports,  page  87.  The  appeal  was  argued  before  the  Lord  Chancellor  Lord  Cotten- 
ham, pre\'iously  to  the  commencement  of  the  series  of  reports  by  Messrs.  Macnaghteu 
&  Gordon. 

[1033]  Mr.  Rolt  and  Mr.  J.  V.  Prior  were  for  the  Plaintiflf,  the  Appellant. 

The  Solicitor-General  (Sir  John  Romilly)  and  Mr.  Beavan  were  for  the  trustees 
•of  the  society. 

Jan.  30,  1849.  The  Lord  Chancellor  [Cottenham].(l)  The  decree  directs  a 
redemption  which  is  not  objected  to  by  the  Defendants.  There  is  not  in  the  mortgage 
<leed  any  provision  for  a  redemption  ;  the  terms,  therefore,  upon  which  it  ought  to 
take  place  are  to  be  collected  from  other  parts  of  the  deed,  and  I  have  no  doubt  of 
the  correctness  of  the  Vice-Chancellor  Wigram 's  construction  of  it.  The  error  of  the 
Plaintiff  seems  to  arise  from  a  supposition  that  the  mortgage  was  to  secure  to  the 
company  the  sum  advanced  to  him,  but  such  is  not  the  case,  the  sum  advanced 
was  only  in  anticipation  of  the  calculated  value  of  his  share  at  the  winding  up  of  the 
affairs  of  the  company,  and  the  mortgage  was  to  secure  the  payments  which  the 
company  had  stipulated  for  as  the  consideration  for  such  shares,  and  constituting 
the  fund  out  of  which  the  estimated  value  of  such  shares  was  ultimately  to  be  paid. 
The  recitals  and  the  provisions  of  the  deed  are  not  capable  of  any  other  construction  ; 
but  that  part  which  is  most  applicable  to  the  present,  the  provision  for  selling  the 
shares,  is  the  most  conclusive ;  for,  contemplating  the  event  of  the  Plaintitf  not 
making  the  stipulated  monthly  and  other  payments,  it  gives  to  the  company  a  power 
of  selling  his  shares,  the  proceeds  of  which  they  are  to  retain  in  satisfaction  of  all 
such  subscriptions  and  other  payments  as  shall  be  then  or  shall  thereafter  become  due 
and  owing  and  payable  in  respect  of  such  shares,  calculating  the  probable  duration  of 
the  said  association,  it  being  agreed  that,  in  case  such  sale  shall  take  place,  all  monies 
which  shall  at  any  time  afterwards  become  due  in  respect  of  the  said  shares  shall  be 
considered  as  duo  at  the  time  of  such  sale,  and  that  the  same  shall  be  fully  deducted 
and  paid  out  of  the  monies  received,  and  that  the  amount  shall  be  calculated 
accordingly.  It  is  obvious  that,  there  not  being  any  stipulated  terms  for  a  redemption, 
the  Plaintiff  cannot  be  entitled  to  redeem  upon  terms  less  beneficial  to  the  association 
that  those  stipulated  for  in  the  power  reserved  to  them  of  selling,  and  of  which  they 
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are  deprived  by  the  decree  for  redemption.  These,  therefore,  are  the  terms  binding 
upon  [1034]  the  parties,  and  of  their  construction  there  cannot  be  any  doubt.  But 
then  it  is  said  that  such  terms  are  a  departure  from  the  rules  and  regukitions  of  the 
association  :  to  this  there  are  two  answers,  first,  that  there  is  no  such  departure,  and 
secondly,  if  there  were,  that  the  deed  alone  constitutes  the  contract  between  the 
parties  upon  which  the  Plaintiff  rests  his  case,  not  seeking  to  have  it  altered  or 
reformed.  This  excludes  the  necessity  of  inquiring  into  the  first  objection  ;  but  I 
cannot  but  observe  that  I  have  not  been  able  to  discover  any  such  departure  in  the 
deed  from  the  provisions  of  the  rules  and  regulations  as  has  been  suggested.  The 
thirty-seventh  rule  provides  for  the  monthly  payment,  and  the  fifty-ninth  for  further 
payment  until  the  objects  of  the  association  shall  have  been  fully  accomplished,  and 
the  power  allowing  members  who  have  not  received  the  anticipated  value  of  their 
shares  to  withdraw  excludes  from  any  such  power  those  who  have,  and  who  have 
e.N;ecuted  a  mortgage.  In  the  forty-eighth  rule  the  security  to  be  given  is  described 
as  a  security  for  the  future  payments  in  respect  of  such  share  or  shares.  The  fifty- 
t'ighth  rule  is  inaccurate  and  obscure  :  it  relates  to  the  power  of  sale  to  be  inserted  in 
the  mortgage,  and  not  to  redemption  ;  and  it  provides  that  upon  a  sale  the  association 
shall  retain  all  such  principal  subscriptions  and  other  payments  as  shall  be  then  due, 
owing,  and  payable  under  and  by  virtue  of  such  rules  and  mortgage.  Now  the 
money  advanced  is  not  due  or  repayable  by  the  party  receiving  it,  but  the  subscrip- 
tions are  payable  during  the  continuance  of  the  association,  and  the  security  to  be 
taken  is  to  secure  such  payments  ;  subscriptions  "  then  due  "  cannot  mean  subscriptions 
actually  become  due  in  point  of  time,  for  if  .so,  the  shareholder,  having  received  the 
whole  estimated  value  of  his  shares,  would  be  entitled  to  have  his  property  restored 
to  him,  deducting  only  such  subscriptions  the  time  for  paying  which  had  actually 
arrived.  The  sixty-second  rule,  which  is  directly  applicable  to  the  present  case,  as  it 
relates  to  the  redemption  of  property  in  mortgage,  is  quite  conclusive,  for  it  provides 
that  upon  redemption  the  shareholder  shall  have  the  amount  of  his  share  of  profits 
and  subscriptions  paid  deducted  from  the  full  amount  expressed  to  be  secured  in  and 
by  such  mortgage  ;  but  the  forty-eighth  rule  describes  the  security  to  be  given  as  a 
security  for  the  future  payments  in  respect  of  such  share  or  shares,  and  not  for  the 
money  advanced.  I  am,  therefore,  of  opinion  that  the  mortgage  deed,  if  that  were 
involved  in  this  case,  does  not  depart  from  the  rules  and  regulations,  and  that  the 
principle  of  the  decree  is  right,  and  that  the  future  payments  are  to  be  taken  at  the 
full  value,  and  that  the  direction  as  to  costs  is  correct.  The  appeal  must  be  dismissed, 
with  costs. 

(1)  The  above  is  from  a  copy  taken  by  the  present  reporter  of  the  written  judg- 
ment of  the  Lord  Chancellor. 
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[Note.— 2%e  Cases  in  this  Volume  before  the  Lord  Chancellor  are  reported  by  Messrs. 
Macnaghten  &  Gordon  ;  and  those  before  the  Lwds  Justices  of  the  Court  of 
Appeal  by  Mr.  De  Gex.] 


[1]     Harington  v.  Moffat.     Before  the  Lords  Justices.     Apil  18,  23,  1853. 

[S.  C.  22  L.  J.  Ch.  775 ;  1  W.  R.  294.] 

A  shareholder  in  an  assurance  company  bequeathed  all  and  every  his  "  shares  and 
interest  "  in  the  company,  and  "  all  the  advantages  to  be  derived  therefrom."  There 
was  also  a  general  residuary  bequest.  The  rules  of  the  company  required  each 
shareholder  to  effect,  or  procure  to  be  effected,  an  assurance  to  a  prescribed  amount, 
and  provided  that  one-third  of  every  bonus  on  a  policy  should  be  added  to  the 
capital  of  the  company  :  Held,  upon  the  whole  context  of  the  will  and  codicils, 
that  neither  the  monies  made  payable  by  a  policy  effected  by  the  testator  on  his 
own  life  nor  the  proportion  of  a  bonus  payable  in  respect  of  the  policy  passed 
under  the  above  words  to  the  specific  legatees. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls  upon  a  special 
case,  which  stated  in  substance  as  follows  : — 

William  Moffat,  who  was  domiciled  in  England,  made  a  will  or  deed  of  disposition, 
in  the  form  used  in  Scotland,  and  bearing  date  the  5th  of  August  1834,  and  thereby 
gave,  granted,  and  disponed  to  and  in  favour  of  Alexander  Allan,  Esq.,  and  the  Rev. 
Henry  Duke  Harington,  and  Alexander  Moffat  Allan,  or  to  such  of  them  as  should 
accept  the  trust,  certain  lands  in  Scotland,  therein  mentioned.  The  testator  made  a 
first  codicil  not  material  to  be  stated.  By  a  second  codicil,  dated  the  2  2d  of  Septem- 
ber 1841,  after  disposing  of  lands  and  heritages,  he  bequeathed,  devised,  and  disponed 
to  and  in  favour  of  his  trust  disponees  and  their  foresaids  :  First,  all  his  freehold 
house,  therein  mentioned.  Second,  The  whole,  and  all  and  every  of  his  shares  [2] 
and  interest  in  the  Rock  Life  Assurance  Company  on  lives  and  survivorships,  and 
all  the  advantages  to  be  derived  therefrom.  Third,  The  whole  and  all  and  every  of 
his  shares  and  interest  in  the  Metropolitan  Loan  and  Investment  Company.  Fourth, 
The  whole  and  all  and  every  of  his  shares  and  interest  in  the  City  of  New  York  five 
per  cent  water  stock.  Fifth,  The  whole  and  all  and  every  his  shares  and  interest  in 
the  Reversionary  Interest  Society.  After  making  other  specific  bequests,  the  codicil 
proceeded  to  declare  the  trusts  of  these  gifts,  which,  as  to  the  testator's  interest  in 
the  Rock  Life  Assurance  Company,  were  expressed  in  the  words  following  : — "  Fifthly, 
I  direct  my  said  trustees  to  convey  over  to  Captain  William  Douglass  Harington,  of  the 
Madras  Light  Cavalry,  my  nephew,  the  whole   and   all  and  every  my  shares  and 
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interest  in  the  Rock  Life  Assurance  Company,  London,  on  lives  and  survivorships, 
and  all  the  advantages  to  be  derived  therefrom.  And  in  the  event  of  his  death  before 
me,  to  his  child  or  children  equally  among  them  share  and  share  alike,  whom  failing, 
to  my  own  heirs."  After  making  some  other  dispositions  of  various  properties,  the 
testator  lastly  directed  his  trustees,  after  paj'ing  and  satisfying  the  above  sums, 
bequests,  legacies,  and  others,  to  hold  the  remainder  and  residue  of  his  said  means 
and  estates  conveyed  over  to  them  as  aforesaid,  and  to  invest  the  same  as  therein 
mentioned,  and  stand  possessed  of  the  investment  upon  certain  trusts  thereby 
declared.  By  a  third  codicil  dated  the  18th  of  August  1847,  the  testator  directed 
his  trust  disponees  to  convey  to  the  child  or  children  of  Captain  William  Douglass 
Harington,  then  deceased,  and  to  the  child  and  children  of  Henry  Duke  Harington 
the  whole  and  all  and  every  of  his  "  shares  and  interest  in  the  Rock  Life  Assurance 
Company." 

[3]  The  question  was  as  to  what  passed  by  this  codicil,  and  there  were  other  parts 
of  the  will  and  codicils  which  were  referred  to  besides  those  above  set  out  as  shewing 
the  sense  in  which  the  testator  used  the  words  "shares  and  interest,"  but  these  other 
passages  appear  sufficiently  from  the  judgment  of  Lord  Justice  Turner. 

The  Rock  Life  Assurance  Society  was  not  incorporated,  but  consisted  of  a  body 
of  proprietors,  with  a  subscribed  capital,  and  regulated  by  a  deed  of  settlement,  dated 
the  20th  of  August  1807,  of  which  the  following  were  the  material  clauses  : — 

118.  That  every  present  and  future  proprietor  of  the  company  shall  keep  on  foot 
one  or  more  assurance  or  assurances  with  the  company  either  on  his  or  her  own  life, 
or  on  the  life  or  lives  of  one  or  more  approved  nominee  or  nominees,  amounting  in  the 
whole  to  £5  at  least  on  each  of  the  shares  held  by  him  or  her  in  the  capital  of  the  com- 
pany, or  shall  procure  twq  or  more  approved  substitutes,  each  of  whom  shall  keep  on 
foot  one  or  more  a.ssurance  or  assurances  with  the  company,  either  on  his  or  her  own 
life  or  on  the  life  or  lives  of  one  or  more  approved  nominee  or  nominees,  for  any  sum 
whatever,  provided  the  whole  amount  of  the  sums  to  be  assured  to  the  substitutes  be 
not  less  than  double  the  sum  for  which  the  proprietor  procuring  such  substitutes 
ought  to  have  insured,  and  that  every  future  proprietor  shall  be  allowed  three 
calendar  months  from  the  time  he  or  she  shall  have  become  a  proprietor,  either  by 
himself  or  herself,  or  by  two  or  more  such  substitutes  as  aforesaid,  to  eflFect  such 
assurance  or  assurances  with  the  company. 

125.  That  executors,  administrators,  legatees,  or  next  of  kin  of  deceased  pro- 
prietors, and  assignees  of  bankrupt  [4]  proprietors,  shall  not  be  proprietors  of  the 
company  in  respect  of  the  shares  held  by  them  in  the  company's  said  capital  in  any 
of  those  capacities,  and  shall  not  be  obliged  to  keep  on  foot  any  assurance  with  the 
company,  and  may,  in  the  manner  and  upon  the  terms  hereinafter  mentioned,  sell 
the  shares  so  held  by  them. 

155.  That  at  the  first  court  of  directors,  after  a  bonus  shall  have  been  declared, 
the  bonus  so  declared  shall  be  divided  into  three  equal  parts. 

156.  That,  at  the  same  court  of  directors,  one  of  the  said  equal  parts  shall  be 
added  to  and  consolidated  with  the  subscription  capital  stock  and  form  part  thereof. 

157.  That,  at  the  same  court  of  directors,  the  remaining  two  equal  third  parts  of 
such  bonus  shall  be  distributed  amongst  such  persons,  whether  proprietors  or  not, 
who  shall,  at  the  time  the  same  shall  have  been  declared,  have  assurances  on  foot 
with  the  company  upon  and  for  the  whole  continuance  of  one  or  more  life  or  lives 
(but  in  respect  to  such  assurances  only,  and  no  others,  which  such  persons  or  any  of 
them  may  then  have  on  foot  with  the  company,  and  in  respect  only  to  so  many  of  such 
assurances  as  shall  not  have  been  effected  with  the  company  in  the  then  current  year 
or  the  then  last  year  preceding). 

The  testator  became  a  proprietor  of  200  shares  in  the  company  in  the  year  1814, 
and  in  the  same  year  effected  a  policy  of  assurance  with  them  on  his  own  life  for 
£1000,  whereby  the  stock  and  funds  of  the  society  were  made  liable  to  pay  that 
amount  on  his  decease. 

The  shares  held  by  the  testator  at  the  date  of  the  last  of  the  above-mentioned 
codicils,  with  the  additions  or  [5]  bonuses  thereon,  were  of  the  value  of  £1200,  or 
thereabouts,  and  remained  standing  in  his  name.  Additions  to  the  policy,  by  way 
of  bonuses,  were  made  and  declared  as  follows  : — On  the  20th  of  August  1818,  £80  ; 
on  the  20th  of  August  1826,  £110 ;  on  the  20th  of  August  1833,  £234  ;  on  the  20th 
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of  August  1840,  £187, 10s. ;  and  on  the  20th  of  August  1847,  £213,  6s.  8d.  ;  making 
altogether  £824,  16s.  8d. 

One  of  the  questions  on  which  the  opinion  of  the  Court  was  sought  was,  whether, 
according  to  the  true  construction  of  the  codicils,  the  specific  legatees  were  entitled 
to  a  sum  of  £1887,  9s.  2d.  £3  per  cent,  consolidated  Bank  annuities,  purchased  by 
the  executors  with  the  monies  received  by  them  in  respect  of  the  policy.  The  Master 
of  the  Eolls  decided  this  question  in  the  negative,  holding  that  the  monies  in  dispute 
passed  under  the  residuarj-  bequest. 

Mr.  Koundell  Palmer  and  Mr.  G.  Simpson  for  the  Appellants,  the  specific 
legatees. 

Some  meaning  must  be  given  to  the  words  "interest"  and  "advantages." 
According  to  the  decision  appealed  from,  these  words  are  of  no  effect.  Independently 
of  this  consideration,  the  policy  was,  by  the  terms  of  the  deed  of  settlement, 
appurtenant  to  the  shares,  and  was  eft'ected  in  pursuance  of  the  same  contract  by 
which  the  testator  became  a  shareholder. 

They  cited  Richardson  v.  The  Bank  of  England  (4  Myl.  &  Cr.  165)  and  Douglas  v. 
Andreivs  (14  Beav.  347). 

Mr.  Lloyd  and  Mr.  Leach,  for  the  residuary  legatees,  [6]  contended  that,  as  there 
was  a  subject  to  which  the  words  "  shares  and  interest "  could  be  properly  applied, 
those  words  did  not  include  an  interest  which  could  not  with  anj-  accuracy  be  termed 
an  interest  in  the  company,  being,  in  fact,  a  debt  due  from  it. 

Mr.  W.  J.  Bovill,  for  the  trustees. 

Mr.  Roundell  Palmer,  in  reply.     Judgment  reserved. 

Jpril  23.  The  Lord  Justice  Knight  Bruce.  The  burthen  of  the  argument  in 
this  case  was  on  the  Appellants,  as  alleging  a  particular  and  specific  bequest  in  their 
favour,  and  therefore  bound  to  shew  an  intention  in  their  favour,  to  which  the 
Respondents,  who,  being  residuary  legatees,  must  take  the  disputed  property,  unless 
given  away  from  them,  are  not  obliged.  I  think  that  the  Appellants  fail  in  the  con- 
tention. 

How  the  matter  would  have  stood  if  the  testator  had,  in  fact,  not  been  a  share- 
holder, or  had  said  that  he  gave  to  the  Appellants  all  his  shares  and  interest  in  the 
stock  and  funds  of  the  Kock  Assurance  Company,  it  is  not  necessary  to  determine, 
for  he  has  not  so  said,  and  he  was  a  shareholder. 

The  bequest  of  his  shaies  and  interest  in  the  company  cannot,  I  think,  be  con- 
sidered as  carrying,  in  addition  to  his  shares,  the  benefit  of  the  policy  which  he  held 
upon  his  own  life,  though,  in  effect,  the  payment  of  the  sum  assured  was  made  by  it 
a  charge  on  the  stock  and  [7]  funds  of  the  company.  It  is  not,  in  my  opinion, 
material  that  the  testator,  as  a  shareholder,  was  bound  either  to  be  a  policyholder 
himself  or  to  procure  some  person  or  persons  to  be  so  by  way  of  substitution  for  him. 
In  the  nature  of  things,  the  benefit  of  the  policy  could  not  accompany  the  shares 
after  his  death,  which  converted  it  into  a  pecuniary  demand  payable  at  once.  And 
as  to  what  he  says  of  "all  the  advantages  to  be  derived  therefrom,"  that,  I  conceive, 
is,  if  material  at  all,  only  material  as  demonstrating  that  he  had  no  objection  to  a 
superfluity  of  words.  By  his  shares  and  interest  he  meant,  I  think,  his  shares — the 
full  benefit  of  the  shares — his  whole  interest  in  them,  and  nothing  else. 

The  conclusion  of  the  Master  of  the  Rolls  appears  to  me,  therefore,  correct. 

The  Lord  Justice  Turner.  This  testator  has  given  to  the  Appellants  thus 
"  the  whole  and  all  and  every  of  my  shares  and  interest  in  the  Rock  Life  Assurance 
Company."  It  appears  that  he  had  200  shares  in  the  company,  and  that  by  the  rules 
of  the  office  every  holder  of  shares  in  that  company  is  bound  to  assure  for  £5,  or  pro- 
cure another  person  to  do  so,  for  each  share.  The  testator  accordingly  had  an 
assurance  for  £1000,  and  was  entitled  to  bonuses  upon  that  assurance  to  the  amount 
of  £824,  16s.  8d.  The  question  is  whether  the  policy  of  assurance  for  £1000  and  the 
bonuses  thereon  passed  to  the  legatees  by  the  description  of  the  "  whole  and  all  and 
every  of  my  shares  and  interest  in  the  Rock  Life  Assurance  Company."  If  the 
testator  had  had  no  other  interest  than  the  policy  and  bonuses,  I  entertain  little 
doubt  that  they  would  have  passed  by  this  description  ;  for  though  the  policy  is 
prima  facie  a  claim  against  the  company  and  not  an  [8]  interest  in  it,  still  it  gives  a 
right  to  receive  the  amount  assured,  out  of  the  funds  of  the  company,  and  in  this 
sense  would  be  an  interest  in  the  company,  and  would  answer  the  description  if  there 
were  nothing  else  to  answer  it. 
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But  here  the  testator  had  the  shares,  and  there  were  bonuses,  part  of  which, 
according  to  the  company's  deed,  were  to  be  added  to  and  form  part  of  the  shares, 
and  the  other  part  of  which  was  to  be  added  to  and  form  part  of  the  policy.  The 
testator,  therefore,  may  have  used  the  words  "  interest  in  the  Rock  Life  Assurance 
Company  "  in  one  of  three  senses — either  to  describe  the  interest  in  the  policy  as 
above  referred  to,  or  as  identical  with  and  more  fully  explaining  the  word  "shares," 
or  the  testator  may  have  used  it  with  reference  to  the  bonuses  upon  the  shares.  We 
must  look  to  the  context  to  see  in  what  sense  he  has  used  it. 

With  reference  to  the  sense  first  suggested,  of  its  being  used  to  describe  the  policy, 
the  description,  to  say  the  least  of  it,  would  be  very  inaccurate,  for  the  policy  is  a 
claim  upon  the  company  and  not  an  interest  in  it,  and  it  is  very  singular,  if  he  meant 
to  pass  the  policy,  that  he  did  not  mention  it.  It  is  not,  therefore,  very  probable 
that  he  meant  to  describe  the  policy  by  this  very  inaccurate  description. 

But,  examining  further  the  language  of  the  will  with  reference  to  the  point 
secondl}'  suggested,  namelj',  whether  the  word  "interest  "is  used  in  this  will  as  more 
fully  explaining  the  word  "shares,"  it  appears  that  he  has  given  other  property  in 
the  same  terms  ;  for  instance,  he  gives  all  his  "  share  and  interest  in  the  Metropolitan 
Loan  and  Investment  Society,"  all  his  "share  and  interest  in  the  New  York  5  per 
cent.  Water  Stock,"  and  all  [9]  his  "share  and  interest  in  the  British  Colonial  Bank 
and  Loan  Company."  In  one  of  the  codicils  under  consideration  there  are  these  very 
remarkable  expressions,  "  shares  and  interest  which  I  formerly  had  in  the  Metro- 
politan Loan  and  Investment  Company,"  and  "  I  do  hereby  give  the  whole  of  my 
shares  and  interest  in  the  British  and  Colonial  Bank  and  Loan  Company,  if  they  shall 
lie  in  my  possession  at  my  death."  But  there  is  a  better  clue  to  the  expression  in 
the  will  where  the  testator  refers  to  shares  in  the  Reversionary  Interest  Society  in 
these  words,  "  to  hold  the  whole  and  all  and  every  of  my  shares  and  interest  in  the 
Reversionary  Interest  Society,  and  to  pay  the  interest,  dividend,  and  annual  produce 
or  profit  thereof  to  Elizabeth  Margaret  Douglas  Money  daring  her  lifetime,  and  on 
her  decease  to  convey  the  same,  with  any  interest,  dividend,  or  produce  which  may 
have  become  due  thereon,  to  the  lawful  child  or  children  of  the  said  Elizabeth 
Margaret  Douglas  Money  by  her  present  husband."  There,  therefore,  the  testator 
has  clearly  used  the  word  "shares"  as  equivalent  to  "interest,"  which  he  had 
previously  used.  I  think  that  in  that  clause,  and  also  in  the  expression  which  is 
used  in  the  codicil,  the  word  "  interest "  is  used  simply  as  synonymous  with,  or  as 
more  fully  explaining,  the  word  "shares." 

This  brings  me  then  to  the  third  use  of  the  words  which  I  have  suggested  with 
reference  to  the  bonuses  upon  the  shares.  By  the  deed  of  settlement  of  the  company, 
the  bonuses  are  to  be  divided  into  three  parts,  of  which  one-third  was  to  form  part  of 
the  shares.  It  is  true  that  the  bonuses  which  are  to  be  added  to  and  form  part  of 
the  shares  would  have  passed  under  the  word  shares  without  the  addition  of  the  word 
"  interest ;  "  but  the  testator  might  well  have  intended  to  remove  all  doubt  on  their 
passing,  and  have  inserted  these  words  [10]  to  embrace  them.  And  it  is  surely  much 
more  probable  that  he  should  have  intended  this  than  to  describe  the  monies  payable 
under  the  policy  by  these  words ;  for  the  additions  made  by  this  portion  of  the 
bonuses  much  more  nearly  answer  the  description  of  "interest"  in  the  Rock  Assur- 
ance Company  than  the  policy,  which  is  a  claim  against  it. 

Reliance  has  been  placed  on  the  expression  "  advantages  to  be  derived  therefrom," 
but  I  think  that  these  words  do  not  affect  the  question  in  favour  of  Appellants. 
They  are  prospective,  and,  so  far  as  they  go,  appear  to  me  to  bear  against  Appellants, 
as  shewing  that  the  testator  was  referring  to  something  future,  and  not  to  the  policy, 
from  which  no  advantage  could  be  derived  after  his  death  beyond  the  amount  assured. 
I  think,  therefore,  that  the  policy  and  bonuses  do  not  pass,  and  that  the  appeal  must 
be  dismissed. 

[11]     Stocks  v.  Dobson.     Before  the  Lords  Justices.     Apil  21,  1853. 

[S.  C.  22  L.  J.  Ch.  884  ;  17  Jur.  539.] 

Where  a  debt  not  legally  assignable  has  been  equitably  assigned  for  value,  and  the 
debtor  has  had  notice  of  the  assignment,  all  payments  which  he  may  thereafter 
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make  to  the  purchaser  on  account  of  the  debt  are  well  made  so  far  as  the  debtor  is 
concerned,  although  the  purchaser  may  have  sold  the  debt,  provided  the  debtor 
has  no  notice  of  the  sale ;  nor  is  it  absolutely  necessary  for  him  on  making  such 
payment  to  require  production  of  the  original  assignment. 
A  judgment-debtor  had  left  his  residence  in  embarrassed  circumstances.  His  brother- 
in-law  paid  the  debt,  took  an  assignment  of  it,  and  afterwards  mortgaged  it,  but 
the  mortgagees  gave  no  notice  of  their  security  to  the  debtor,  whose  residence  at 
that  time  it  did  not  appear  that  they  had  the  means  of  ascertaining.  The  brother- 
in-law  possessed  himself  of  property  of  the  debtor,  and  a  settlement  of  accounts 
took  place  between  them  (in  which  the  judgment-debt  formed  an  item),  ending 
with  the  payment  of  a  balance  to  the  judgment-debtor,  and  a  general  mutual 
release  of  all  claims,  including  the  judgment-debt.  The  judgment-debtor  had  no 
notice  of  the  mortgage,  but  did  not  obtain  or  require  the  delivery  up  of  the  assign- 
ment of  the  judgment-debt.  Held,  that  the  mortgagees  had  no  claim  upon  him  in 
respect  of  it. 

This  was  an  appeal  from  the  decision  of  the  late  Vice-Chancellor  Parker,  reported 
5  De  Gex  &  Smale,  760,  where  the  facts  are  fully  stated.  The  following  statement 
will  be  sufficient  for  the  purposes  of  this  report. 

In  1815  a  testator  named  Jackson  died  indebted  upon  a  promissory  note,  and 
having  bequeathed  part  of  his  property,  including  a  leasehold  inn  at  Halifax,  called 
the  Anchor,  to  John  Dobson,  whom  he  appointed  his  executor,  in  trust  for  John 
Dobson  for  life.  John  Dobson  paid  interest  on  the  promissory  note  until  18.30,  when 
he  left  Halifax  without  making  any  provision  for  payment  of  the  debts  of  his 
testator  remaining  unpaid.  In  1836  William  Peel,  the  holder  of  the  promissory  note, 
recovered  judgment  upon  it  against  Dobson  for  £146,  15s.  to  be  levied  of  the  goods 
of  Jackson.  Thereupon  a  Mr.  Watson  (a  brother-in-law  of  Dobson)  took  upon  him- 
self to  arrange  Dobson's  affairs,  without  the  knowledge  of  the  latter,  and  having  paid 
the  £146,  15s.  due  upon  the  judgment,  took  an  assignment  of  it  to  himself  in  October 
1836. 

[12]  On  the  30th  of  April  1842  Watson  mortgaged  the  judgment  to  Messrs. 
Stocks  (the  survivor  of  whom  was  the  Plaintiff),  and  handed  to  them  the  assignment 
to  him.  They  gave  no  notice  of  their  mortgage  to  Dobson,  but  it  did  not  appear  that 
they  knew  where  he  was  to  be  found. 

In  the  spring  of  1842,  but  at  what  precise  period  did  not  appear,  Watson  paid  a 
visit  to  Dobson,  who  then  lived  at  Eton,  and  whom  Watson  had  not  seen  since  he 
left  Halifax  in  1830.  Upon  this  occasion  Watson  for  the  first  time  informed  Dobson 
of  the  payment  and  assignment  of  the  judgment-debt.  He  also  stated,  as  the  fact 
was,  that  he  had  entered  into  the  receipt  of  the  rent  of  the  Anchor  Inn,  and  was  by 
means  thereof  paying  off  the  judgment-debt.  He  made  no  allusion,  however,  to  his 
having  mortgaged  the  debt.  A  parol  agreement  was  then  come  to  that  Watson 
should  be  the  tenant  of  the  Anchor,  and  continue  to  apply  the  rents  of  Dobson's 
property,  including  that  of  the  Anchor,  in  payment  of  Dobson's  debts  until  the  whole 
of  the  debts  (including  the  judgment-debt)  were  satisfied. 

Watson  continued  accordingly  in  the  possession  or  receipt  of  the  rents  and  profits 
of  the  Anchor  Inn,  and  was  frequently  applied  to  by  Dobson  for  an  account  of  his 
dealings.  At  length,  in  the  beginning  of  May  1848,  Dobson  caused  distress  to  be 
levied  upon  the  goods  of  Watson  in  the  Anchor  for  £54,  that  being  the  balance 
which  Dobson  believed  to  be  due  to  him  from  Watson. 

After  some  angry  discussion  an  agreement  was  come  to  that  "Watson  should  pay 
Dobson  £10  in  full  of  all  sums  due  upon  the  account,  and  should  release  the  judg- 
ment. Accordingly  the  £10  was  paid,  and  a  release  was  executed  by  Watson  dated 
the  11th  of  May  1848.  [13]  This  release  recited  the  assignment  of  the  judgment  to 
Watson,  that  Watson  had  been  for  some  years  then  past  the  tenant  of  the  Anchor, 
that  disputes  had  arisen  respecting  the  rent,  that  there  had  been  several  other 
accounts  and  pecuniary  transactions  between  Dobson  and  Watson,  and  that  it  had 
been  agreed  that  all  these  disputes  and  accounts  should  be  adjusted  and  settled  in 
consideration  of  Watson  paying  to  Dobson  £10.  It  then  witnessed  that  in  con- 
sideration of  £10  paid  by  Watson  to  Dobson,  and  of  10s.  paid  by  Dobson  to  Watson 
each  released  the  other  from  all  demands  with  the  usual  general  words.     The  deed  of 
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assignment  of  the  debt  to  Watson  was  not  asked  for  by  Dobson,  nor  given  up  to 
him.     It  remained  with  the  other  deeds  in  the  possession  of  Messrs.  Stocks. 

On  the  15th  of  May  18-18  Watson  became  bankrupt,  and  Messrs.  Stocks  obtained 
from  his  assignees  a  release  of  the  equity  of  redemption  in  the  debt.  In  1849  they 
for  the  first  time  gave  notice  of  their  title  to  Dobson  (who  had  no  previous  notice  of 
it),  and  retiuired  payment. 

On  Dobson 's  refusing  to  pay  the  debt  over  again,  they  took  proceedings  in  the 
name  of  the  representative  of  Peel  (the  original  judgment  creditor),  to  revive  the 
judgment  by  scire  facias,  and  succeeded  in  an  application  to  the  Court  of  Queen's 
Bench  for  that  purpose,  notwithstanding  the  opposition  of  Dobson. 

One  of  the  Messrs.  Stocks  died,  and  the  survivor  instituted  the  present  suit  as  a 
creditor  of  the  testator,  Jackson,  for  the  administration  of  his  assets. 

The  Vice-Chancellor  held  that  the  Plaintifl"  was  not  a  creditor,  and  dismissed  the 
bill. 

[14]  Mr.  Willcock  and  Mr.  G.  L.  Russell,  in  support  of  the  appeal. 

The  Plaintift"  and  his  late  partner  had  no  means  of  giving  notice  to  Dobson,  who 
had  left  Halifax  in  embarrassed  circumstances,  and  whose  place  of  residence  was  not 
known  and  could  not  be  discovered.  They  were  in  no  default.  They  took  every 
precaution  in  their  power.  Nor  indeed  was  any  notice  necessary,  for  Watson  had 
not  then  given  any  notice  of  the  assignment  to  him.  The  Defendant  Dobson,  on  the 
other  hand,  after  being  acquainted  with  the  assignment,  did  not  take  the  precaution 
of  asking  for  the  deed  before  coming  to  a  settlement,  and  having  prevented  Messrs. 
Stocks  by  his  own  conduct  from  giving  him  notice  of  their  security,  and  having 
failed  to  take  the  most  ordinary  precaution,  it  is  impossilile  for  him  to  say  that  the 
equities  between  the  parties  are  equal,  even  if  the  dealings  between  Dob.son  and  his 
brother-in-law  were  perfectly  bond  file,  as  to  which  the  evidence  is  far  from  being 
conclusive  in  his  favour,  independently  of  the  suspicious  and  unexplained  circumstance 
of  his  not  asking  for  the  title-deed. 

Mr.  Malins  and  Mr.  Crofts  for  the  Defendant  Dobson. 

A  man  who  buys  an  equity  has  no  better  title  than  his  assignor.  There  is  no 
evidence  to  shew  that  notice  could  not  have  been  given  to  Mr.  Dobson  ;  and  even  if 
there  were,  those  who  advance  money  on  a  debt  without  notice  being  given  to  the 
debtor  of  the  change  in  the  interest,  necessarily  run  the  risk  of  the  debt  being  paid 
to  the  only  creditor  of  whose  claim  the  debtor  is  cognizant.  Otherwise  a  debt  could 
never  be  safely  paid. 

Mr.  Elmsley  and  Mr.  Metcalfe  appeared  for  other  parties. 

[15]  Mr.  Willcock,  in  reply.  The  following  cases  were  referred  to  in  the  course 
of  the  arguments : — Cafar  v.  Earl  of  Pembroke  (I  Bro.  C.  C.  301),  Co/m  v.  Jones  (2 
Vern.  692),  FAty  v.  Bridges  (2  Y.  &  C.  C.  C.  486),  Byall  v.  L'olle  (1  Atk.  165),  lleux 
V.  Bell  (1  Hare,  73),  Dearie  \.  Hall  (3  Russ.  1),  Jones  v' Gibbons  (9  Ves.  407),  mdtbread 
V.  Jordan  (1  Y.  &  C.  303),  Peacock  v.  Burt  (Coote  on  Mortgages,  2d  edit.  569). 

A  witness  named  Higham  was  examined  livd  voce.  The  purport  of  his  evidence  is 
sufficiently  indicated  in  the  judgments. 

The  Lord  Justice  Turner.  This  is  a  question  of  priority  between  two  equitable 
titles,  raising  two  points — first,  whether  the  Plaintiff  has,  in  truth,  any  equitable  title 
in  respect  of  which  he  claims  priority  ;  and  secondlj',  whether  he  is  entitled  to  the 
priority  which  he  claims.  With  reference  to  the  former  of  these  points,  it  must  be 
considered  settled  that  to  perfect  the  title  of  the  assignee  of  a  debt,  notice  to  the 
debtor  is  necessary.  That  was  so  laid  down  by  Sir  J.  Wigram  in  Bleux  v.  Bell  (1 
Hare,  73),  and  I  believe  in  conformity  with  antecedent  and  subsequent  authorities. 
I  think  it  a  well-settled  rule,  founded  upon  clear  principles.  The  debtor  is  liable,  at 
law,  to  the  as.signor  of  the  debt,  and  at  law  must  pay  the  assignor  if  the  assignor  sues 
in  respect  of  it.  If  so,  it  follows  that  he  may  pay  without  suit.  The  payment  of  the 
debtor  to  the  assignor  discharges  the  debt  at  law.  The  assignee  has  no  legal  right, 
and  can  only  sue  in  the  assignor's  name.     How  can  he  sue  if  the  debt  has  been  paid  ? 

[16]  If  a  Court  of  Equity  laid  down  the  rule  that  the  debtor  is  a  trustee  for  the 
assignee,  without  having  any  notice  of  the  assignment,  it  would  be  impossible  for  a 
debtor  safely  to  pay  a  debt  to  his  creditor.  The  law  of  the  Court  has  ^therefore 
required  notice  to  be  given  to  the  debtor  of  the  assignment,  in  order  to  perfect  the 
title  of  the  assignee. 
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Thus  the  case  stands  considered  as  a  question  of  payment.  Is  there,  then,  any 
distinction  between  actual  payment  and  a  boiu'i  tide  settlement  of  accounts  between 
a  debtor  and  his  creditor  without  notice  of  any  assignment  1  I  see  no  substantial 
ground  of  distinction  between  actual  payment  and  a  release  to  the  debtor  founded 
upon  a  fair  and  bona  fide  arrangement.  I  take  the  true  (juestion  to  be  whether  there 
is  evidence  of  there  having  been  a  fair  and  bond  fide  arrangement  between  the  debtor 
and  the  only  creditor  of  whose  title  the  debtor  had  notice.  Is  there  evidence  that 
the  arrangement  between  them  in  1848  was  a  fair  bowl  Jide  an-angement  for  settlement 
and  discharge  of  the  debt  1  However  this  question  might  have  stood  on  the  evidence 
in  the  Court  below  (for  the  circumstances  of  the  case  are  singular  and  peculiar),  the 
examination  of  Mr.  Higham  upon  that  subject  before  us  has  removed  all  doubt  as  to 
there  having  been,  in  truth,  a  bond  Jide  arrangement  in  1848,  when  the  release  of  the 
debt  was  executed.  And  there  is  strong  confirmation  of  this  evidence  in  the  fact  of 
a  distress  having  been  actually  put  in  by  Dobson  in  respect  of  a  year  and  a  half's  rent, 
proving  that  he  thought  the  amount  due  to  be  at  least  a  year  and  a-half's  rent,  and 
shewing  that  if  we  are  to  consider  this  a  case  of  fraud,  we  must  suppose  that  these 
parties  in  1848,  intending  to  make  a  fraudulent  release,  took  the  trouble  of  putting 
in  the  distress.  I  am  satisfied  that  there  was  a  bond  fide  settlement  of  [17]  this  debt 
by  the  deed  of  May  1848,  that  there  had  then  been  no  notice  given  to  Dobson  of  any 
assignment  to  the  Plaintiff  and  his  partner  by  Watson,  and  that  the  only  title  of 
which  Dobson  had  notice  was  the  title  of  Watson. 

Equital)le  titles  have  priority  according  to  the  priority  of  notice.  Now  the 
Plaintiff  and  his  late  partner  gave  no  notice  of  their  title  till  1849,  whereas  the 
Defendant  gave  notice  of  his  in  1842,  or,  at  all  events,  in  1848.  It  is  unnecessary 
to  advert  to  other  considerations,  since  the  ground  on  which  the  Vice-Chancellor 
rested  the  case  is  sufficient  to  dispose  of  it. 

The  Lord  Ju.stice  Knight  Bruce.  I  feel  some  degree  of  doubt  upon  this  case, 
so  far  as  the  Defendant  Dobson  merely  is  concerned,  but  not  enough  to  warrant  me 
in  giving  my  voice  for  a  reversal. 

I  apprehend,  however,  that  when  a  debt  not  legally  assignable  has  been  equitably 
assigned  by  the  creditor  to  a  purchaser  for  valuable  consideration,  and  the  debtor  has 
had  notice  of  the  assignment,  all  payments  which  he  may  thereafter  make  to  the 
purchaser  on  account  of  the  debt  must  be  considered  as  well  made,  so  far,  at  least,  as 
the  debtor  is  concerned,  notwithstanding  that  the  purchaser  may  in  fact,  after  notice 
of  his  purchase  to  the  debtor,  have  sold  or  mortgaged  the  debt  to  some  other  person, 
provided  that  the  payments  were  made  by  the  debtor  without  notice  of  the  latter 
sale  or  mortgage.  Nor  do  I  conceive  that,  in  such  a  case,  it  is  incumbent  on  him, 
before  making  a  payment  to  the  original  purchaser,  to  require  the  production  or  proof 
of  the  original  assignment. 

Now,  upon  the  evidence  here,  the  payments  made  by  [18]  Dobson  to  Watson 
previously  to  the  deed  of  May  1848,  appear  to  have  been  all  made  without  any  notice, 
upon  Dobson 's  part,  of  the  title  of  the  Plaintiff  and  his  deceased  partner,  or  either  of 
them  ;  and  that  deed  was  executed  and  the  transaction  which  it  exhibits  took  place 
also  without  any  such  notice.  It  is  my  impression  that  the  particular  circumstances 
and  nature  of  the  case  furnish  a  sufficient  apology  to  Dobson  for  not  having  required 
the  production,  or  a  reason  for  the  non-production,  of  the  assignment  from  Peel  to 
Watson.  I  see  no  reason  for  doubting  the  integrity  of  Dobson  or  of  Mr.  Higham  in 
the  matter.  If  we  ought  to  belie^'e  or  assume,  in  the  Plaintiff's  favour,  that  Dobson 
had  not  notice  of  any  title  in  Watson  previously  to  the  mortgage  made  by  Watson 
to  the  Plaintiffs,  I  am  still  not  satisfied  that  this  ought  to  make  any  difference,  as  the 
Plaintiff  was  only  a  mortgagee  until  a  time  clearly  subsequent  to  that  at  which 
Dobson  certainly  had  notice  that  Watson  had  purchased  the  debt  due  from  Dobson 
and  claimed  it. 

The  appeal  must  be  wholly  dismissed. 
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[19]  In  the  Matter  of  The  Joint  Stock  Companies  Windincj-Up  Act,  1848 ;  and 
of  The  Joint  Stock  Companies  Windinc^Up  Amendment  Act,  1849;  and  In 
the  Matter  of  The  German  Minino  Company.  The  Case  of  Samuel  Ball, 
William  Haigh,  Francis  Ramsbotham,  William  Kothery,  Willia.m  Wood- 
ROFFE,  and  Emily  Duncan  Harvey.  Ex  parte  William  Chippendale,  Charles 
Chippendale,  and  Thomas  Hughes.  Before  the  Lords  Justices.  April  21,  22, 
May  5,  1853  ;  il/ay  11,  25,  June  23,  1854. 

[S.  C.  22  L.  J.  Ch.  926  ;  17  Jur.  745  ;  18  Jur.  710  ;  2  W.  R.  543.  See  Inre  Cmkand 
Youghal  liailwai/  Company,  1869,  L.  K.  4  Ch.  753.  Distinguished,  In  re  Naticmal 
Permanent  Benefit  Building  Society,  1869,  L.  R.  5  Ch.  309.     &ee  Davis's  Case,  1871, 


Company, ,  _. _.   — , -.  — ,  - j—.. 

Q.  B.  D.  303 ;  In  re  JFrexham,  etc..  Railway  [1899],  1  Ch.  449.] 

A  joint  stock  company  was  formed  in  England  for  working  mines  in  Germany,  subject 
to  the  terms  of  a  deed  of  settlement,  which  provided  that  the  capital  should  be 
£50,000,  and  gave  no  powers  to  the  directors  to  raise  money  e.xcept  by  the  creation 
of  new  shares.  That  capital  was  paid  up  and  proved  insufficient  for  working  the 
mines.  The  wages  of  the  miners  being  in  arrear,  and  other  debts  being  due,  the 
managing  directors  obtained  advances  from  some  of  the  shareholders  for  the  purpose 
of  paying  those  debts  and  preventing  the  mines  from  being  seized  under  the  law  of 
the  country.  The  directors  also  borrowed  other  suras  on  their  personal  guarantee 
from  the  bankers  of  the  company,  not  for  payment  of  debts,  but  for  carrj'ing  on 
the  business  of  the  company  in  its  ordinary  course,  and  they  afterwards  repaid  the 
bankers  these  advances.  The  company  was  wound  up  under  the  Winding-up  Acts. 
Held,— 

1.  That  the  advances  made  by  the  shareholders  to  pay  debts  of  the  company  might  be 
set  otf  by  them  with  interest  against  a  call. 

2.  That  although  the  advances  made  by  the  bankers  did  not  constitute  a  debt  due  to 
them  from  the  companj',  the  directors  having  no  power  to  borrow,  the  directors 
were  entitled  to  be  allowed  the  amounts  repaid  bj'  them  to  the  bankers,  the  directors 
being  trustees,  and  in  that  character  entitled  to  indemnity  from  their  cestuis  que 
trustent  against  expenses  band  fide  incurred. 

3.  That  the  distinction  between  advances  by  shareholders  to  pay  necessary  expenses 
and  a  loan  contracted  by  them  is  a  sound  one. 

This  was  a  motion  on  behalf  of  three  contributories  to  the  above  company  to 
discharge  an  order  made  by  Master  Tinney,  allowing  certain  sums  to  the  Re-[20]- 
spondents  (who  were  also  contributories)  in  their  accounts,  as  a  set-ofT  against  a  call 
made  under  the  Winding-up  Acts. 

The  German  Mining  Company  was  established  for  the  purpose  of  working  mines 
in  Prussia  and  Bavaria,  under  a  deed  of  settlement  bearing  date  the  2d  of  May  1836. 
It  had  offices  in  London,  and  was  completely  registered  under  the  Registration  Acts. 
The  deed  provided  that  the  capital  of  the  company  should  consist  of  £50,000,  divided 
into  one  hundred  shares. 

The  following  were  the  material  clauses  of  the  deed  of  settlement. 

4.  That  the  affairs  and  business  of  the  company  shall  be  under  the  sole  and  entire 
control  of  the  directors,  of  whom  there  shall  not  be  less  than  five  nor  more  than  nine, 
and  that  three  of  them  shall  at  all  meetings  of  directors  and  for  all  purposes  be  com- 
petent to  act,  and  that  the  directors  shall  appoint  and  remove  all  officers  and  servants 
of  the  company,  and  award  to  them  such  salaries,  wages,  or  other  compensation  as 
they  shall  think  fit ;  and  any  director  or  directors  shall  be  removeable  by  a  majority 
of  votes  at  a  general  meeting  of  the  shareholders  specially  convened  for  the  purpose, 
and  all  boards  of  directors  shall  be  held  in  London  and  not  elsewhere,  unless  under 
the  authority  of  a  board  in  London. 

11.  That  the  directors  shall  have  power  to  make  such  calls  upon  the  shareholders 
to  the  extent  of  £500  per  share,  as  they  shall  think  necessary,  each  call  not  exceed- 
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iiig  £50  per  share,  and  one  month's  notice  to  be  given  of  each  call  by  notice  in  writing 
to  the  shareholders  respectively,  such  notice  to  be  sent  by  the  general  or  [21]  two- 
penny post,  and  addressed  to  "the  shareholders  respectively  according  to  their  place 
of  residence  for  the  time  being,  appearing  in  the  books  of  the  company  for  registering 
the  shares,  and  in  the  event  of  the  non-payment  of  any  one  of  such  calls  within  thirty 
days  after  the  expiration  of  such  notice,  the  directors  shall  give  to  such  shareholder 
orshareholders  neglecting  to  pay  such  call  a  notice  in  writing,  to  be  transmitted  as 
aforesaid,  that  unless  such  call  be  paid  to  the  bankers  of  the  company  within  thirty 
days  next  after  the  date  of  such  notice,  that  the  share  or  shares  in  respect  of  which 
such  default  shall  be  made  will  be  liable  to  forfeiture,  and  if  at  the  expiration  of  such 
last-mentioned  thirty  days  the  call  or  calls  shall  not  be  paid,  the  directors  shall  have 
the  power,  though  it  shall  not  be  compulsory  upon  them  if  they  see  reason  to  the 
contrary,  to  declare  the  share  or  shares  in  respect  of  which  such  default  shall  be  made 
to  be  forfeited,  and  all  dividends,  profits,  and  advantages  thereon  to  be  for  the 
benefit  of  the  remaining  shareholders,  but  without  prejudice  to  the  right  of  the  directors 
to  enforce  such  calls  as  they  shall  think  fit. 

12.  That  the  directors  shall  provide  and  keep  proper  minute  books  and  books  of 
account  for  the  manifesting  the  true  state  of  the  affairs  and  business  of  the  company, 
which  minute  books  and  books  of  account  shall  be  open  to  the  inspection  of  any  share- 
holder at  the  office  of  the  company  during  all  the  usual  hours  of  business. 

13.  That  a  general  meeting  of  the  shareholders  shall  be  held  some  time  in  the 
month  of  March  1837,  and  in  the  same  month  in  every  succeeding  year,  of  which 
fourteen  days'  notice  shall  be  given  by  letters  addressed  to  the  respective  shareholders 
according  to  their  respective  residences  for  the  time  being,  appearing  in  the  [22] 
company's  books,  and  transmitted  by  the  general  or  twopenny  post,  and  at  such  meet- 
ing the  accounts  of  the  company  up  to  the  31st  day  of  December  preceding,  and  a 
general  report  of  the  affairs  thereof  shall  be  made  and  reduced  into  writing  and 
submitted  to  the  shareholders,  and  that  at  such  annual  meeting  any  special  business 
may  be  transacted  if  the  same  meeting  be  also  convened  as  a  special  meeting  in  manner 
hereinafter  provided. 

14.  That  the  directors  may  at  any  time  call  a  special  general  meeting  on  giving 
seven  days'  notice  by  circular  letter  addressed  and  sent  to  the  shareholders  in  manner 
aforesaid,  in  which  circular  it  shall  be  stated  that  the  object  of  the  meeting  may  be 
known  on  inquiry  at  the  office  of  the  company,  or  the  object  of  such  meeting  may  if 
the  directors  shall  think  fit  be  stated  in  the  circular  by  which  such  meeting  shall  be 
convened. 

15.  That  any  number  of  shareholders  holding  collectively  not  less  than  twenty 
shares,  may  at  any  time  require  the  directors  to  call  a  special  general  meeting  of  the 
shareholders  by  giving  notice  in  writing  to  the  directors  and  signifying  in  such  notice 
the  object  of  such  meeting,  and  if  the  directors  shall  neglect  or  refuse  for  seven  days 
to  call  such  meeting  the  requisitionists  shall  be  at  liberty  to  call  the  same  by  giving 
fourteen  days'  notice  by  circular  addressed  and  sent  as  aforesaid,  signifying  therein 
the  object  of  such  meeting,  or  that  it  maybe  known  on  application  at  the  office  of  the 
company. 

16.  That  a  majority  of  votes  at  any  general  or  special  general  meeting,  whether 
convened  by  the  directors  or  by  the  shareholders,  under  the  clause  for  that  purpose 
hereinbefore  contained,  shall  be  binding  and  conclusive  upon  all  the  shareholders  of 
the  company  in  respect  of  [23]  any  matter  or  thing  which  shall  be  brought  before 
such  meeting  notwithstanding  the  absence  from  such  meeting  or  the  non-acquiescence 
at  such  meeting  or  afterwards  of  any  of  such  shareholders  in  the  decision  of  such 
meeting  provided  that  shareholders  holding  or  representing  not  less  than  thirty  .shares 
be  present  in  person  or  by  proxy  at  such  meeting,  and  except  in  case  a  ballot  shall  be 
demanded  and  granted  as  hereinafter  mentioned. 

20.  That  the  directors  shall  be  and  are  hereby  authorized  to  carry  into  effect  the 
treaties  of  the  said  parties  of  the  first  part  which  are  now  pending  or  in  contempla- 
tion for  the  acquisition  of  the  several  mines  hereinbefore  mentioned,  and  also  to 
negotiate  for  and  acquire  such  other  mines  as  they  shall  think  desirable  for  the  interests 
of  the  company,  and  also  to  aliandon  or  surrender  and  discontinue  the  working  of  any 
of  the  mines  already  or  hereafter  to  be  acquired  if  it  shall  be  deemed  advisable  so 
to  do. 
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2.5.  That  a  dividend  shall  be  declared  from  time  to  time  as  often  as  the  profits  of  the 
company  will  permit,  but  before  any  such  dividend  shall  be  made,  the  directors  shall  set 
apart  ten  pounds  per  cent,  of  such  profits  or  of  the  produce  to  arise  from  the  sale  of 
any  of  the  said  mines  as  an  accumulating  fund  until  such  fund  with  the  accumulations 
thereof  shall  amount  to  the  sum  of  £10,000,  which  fund  shall  be  invested  in  the  names 
of  any  three  of  the  directors  in  Government  Securities,  but  it  shall  be  lawful  for  the 
directors  to  appropriate  any  part  not  exceeding  one  half  of  the  said  fund  if  the  whole 
thereof  shall  be  accumulated,  or  one  half  of  such  part  thereof  as  shall  for  the  time 
being  be  raised  and  accumulated,  for  any  purpose  which  may  be  deemed  necessary  or 
advantageous  to  the  interests  of  the  com-[24]-pany,  but  the  said  directors  shall  from 
time  to  time  again  replace  and  accumulate  such  part  of  the  said  fund  as  shall  be 
appropriated  as  aforesaid,  before  any  further  dividend  shall  be  declared. 

29.  That  all  notices,  notes,  or  circulars  addressed  and  sent  in  the  cases  herein 
mentioned  by  the  general  or  twopenny  post,  shall  for  every  purpose  be  sufiScient 
notice  to  every  shareholder  of  the  company. 

30.  The  company  may  be  dissolved  by  two  special  general  meetings  to  be  called 
for  that  purpose,  the  second  of  such  meetings  to  be  held  at  a  period  of  time  not  less 
than  twenty-one  days  from  the  holding  of  the  first  meeting,  and  both  such  meetings 
to  be  convened  by  circular  letters  addressed  and  sent  to  the  shareholders  in  manner 
aforesaid  at  least  fourteen  days  prior  to  holding  the  same  respectively,  and  in  such 
circulars  the  object  of  such  meetings  shall  be  stated.  Provided  always,  that  for  the 
purpose  of  voting  and  declaring  a  dissolution  of  the  said  company  at  least  three- 
fourths  of  the  whole  number  of  shares  in  the  said  company  shall  be  represented  at 
such  two  several  special  general  meetings,  and  shareholders  representing  such  three- 
fourths  of  the  whole  number  of  one  hundred  shares  shall  be  present,  either  in  person 
or  by  proxy,  and  shall  actually  vote  in  favour  of  such  dissolution,  and  provided  that 
no  ballot  be  demanded  and  granted  as  hereinafter  mentioned. 

33.  That  in  case  it  shall  appear  to  be  desirable  to  sell  and  dispose  of  any  of  the 
mines  and  property  of  the  company,  or  to  subdivide  the  shares  therein,  or  to  create 
new  shares,  or  to  subdivide  the  present  shares,  or  to  make  any  alteration  in  the  con- 
stitution of  the  company,  [25]  or  to  propose  any  new  rules,  powers  or  conditions  for 
carrying  on  the  same,  or  to  rescind,  alter,  or  make  any  additions  to  the  clauses, 
powers,  and  provisions  herein  contained,  or  any  other  matter  or  thing  which  may  not 
be  or  appear  to  be  within  the  scope,  intent,  and  meaning  of  these  presents,  it  shall  be 
lawful  for  the  directors  to  call  a  special  general  meeting  or  meetings  of  the  share- 
holders in  manner  aforesaid,  for  the  purpose  of  taking  such  matter  or  subject  into 
consideration  and  adopting  or  rejecting  the  same,  and  that  such  matter  shall  be  dis- 
posed of,  adopted,  or  rejected  at  such  special  meeting,  or  by  the  result  of  a  ballot 
taken  in  pursuance  thereof,  as  if  the  same  had  been  a  matter  or  subject  hereby 
expressly  made  cognizable  and  determinable  by  a  special  meeting  or  ballot. 

The  one  hundred  shares  in  the  company  into  which  the  mines  and  the  produce 
and  profits  thereof  were  agreed  to  be  divided  were  duly  subscribed  for ;  but  eleven  of 
such  shares  were  subsequently  forfeited  under  the  provisions  of  the  deed  of  settle- 
ment, and  the  remainder  were  paid  in  full. 

Further  monies  being  required  for  carrying  on  the  operations  of  the  company,  the 
directors,  in  the  month  of  March  1841,  proposed  to  issue  new  shares  for  such  purpose. 
At  a  special  general  meeting  of  the  shareholders,  held  on  the  29th  of  April  1841, 
resolutions  were  agreed  to,  in  pursuance  of  which  eighty-nine  new  shares  of  £50  each 
were  created.  Eighty  of  these  new  shares  were  taken  by  holders  of  original  shares, 
and  the  whole  amount  of  such  shares  was  paid  up ;  but  the  remaining  nine  shares 
were  never  issued. 

The  monies  thus  raised  proved  insufficient,  and,  in  pursuance  of  resolutions  passed 
at  a  special  general  [26]  meeting  of  the  shareholders,  held  on  the  12th  of  April  1842, 
other  shares,  called  "New  shares,  second  issue,"  were  created.  Other  new  shares, 
called  "  New  shares,  third  issue,"  were  created  at  the  same  meeting  in  like  manner 
and  the  calls  on  all  of  these  shares  which  were  taken  had  been  long  since  paid  up. 
Subsequently  a  fourth  and  fifth  issue  took  place,  and  the  calls  on  all  the  shares  taken 
up  had  been  paid,  but  very  few  of  the  last  issue  were  taken  up.  The  directors  also 
from  time  to  time  borrowed  monies  from  the  London  and  Westminster  Banking 
Company,  who  were  the  bankers  of  the  mining  concern,  to  enable  them  to  carry  on 

C.  xxiii. — 14 


418    EX  PARTE  CHIPPENDALE,  RE  GERMAN  MINING  CO.   4  DE  0.  M.  &  G.  27. 

the  mines  in  the  ordinary  course,  and  they  personally  guaranteed  the  repayment  of 
these  advances. 

The  monies  thus  provided  still  proved  insufficient  to  carry  on  the  mines,  and  the 
mining  company  became  embarrassed.  Reports  were  regularly  issued  to  the  share- 
holders, stating  the  above  transactions,  and  shewing  the  state  of  the  company's  affairs. 

At  a  special  meeting  of  the  shareholders  held  on  the  27th  of  July  1846,  it  was 
resolved  unanimously  that  the  directors  and  trustees  of  the  company  should  be 
authorized  and  directed  to  sell  and  dispose  of  the  whole  or  any  part  of  the  mines  and 
property  of  the  company,  as  they  might  deem  proper. 

In  consequence  of  the  insufticiency  of  the  funds,  the  wages  of  the  miners  fell  into 
arrear,  and  debts  were  contracted.  Proceedings  were  threatened,  and  in  several 
instances  commenced  by  the  miners  and  creditors,  in  the  Mining  Courts  of  Germany, 
against  the  mines,  under  which  proceedings  the  mines  were  liable  to  be  seized. 
Pressing  letters  were  written  by  the  agents  to  the  directors,  who,  with  other  share- 
holders, made  advances,  out  of  which  the  above  demands  were  paid. 

[27]  On  the  16th  of  March  1849,  an  order  was  made  by  the  Vice -Chancellor 
Knight  Bruce,  directing  the  affairs  of  the  company  to  be  wound  up  under  the 
Winding-up  Acts. 

On  the  3d  July  1849  the  official  managers,  by  their  examination  before  the 
Master,  stated  that  they  had  carefully  examined  the  accounts  of  the  company,  and 
that  the  persons  named  in  the  schedule  to  the  examination  were  creditors  for  the 
amounts  set  opposite  to  their  names. 

In  this  schedule  a  debt  of  £12,217,  5s.  was  stated  to  be  due  from  the  company  to 
the  London  and  Westminster  Bank ;  and  the  various  sums  which  had  been  advanced 
by  the  directors  and  shareholders  to  pay  the  debts  of  the  mining  company,  as  above 
mentioned,  were  also  stated  to  be  due  to  them  from  the  company. 

The  Appellants  were  dissatisfied  with  this  examination,  and  obtained  leave  from 
the  Master  to  appear  separately  from  the  official  manager.  The  Master  allowed  the 
sums  stated  in  the  schedule  as  debts ;  and  against  the  allowance  of  the  debt  of 
£12,217,  5s.  claimed  by  the  London  and  Westminster  Banking  Company  the  present 
Appellants  appealed  to  the  Vice -Chancellor  Knight  Bruce,  who,  in  March  1850, 
directed  that  an  action  should  be  brought  by  the  London  and  AVestminster  Bank 
against  the  official  managers,  to  determine  the  legal  liability  of  the  company  as 
regarded  the  claim  of  the  London  and  Westminster  Banking  Company. 

An  action  was  accordingly  brought,  and  ultimately  decided  against  the  Plaintiffs. 
See  Burmester  v.  Norris  (6  Exch.  796). 

[28]  A  call  was  then  made,  and  the  Respondents  claimed  to  set  off  against  it  the 
sums  which  they  had  personally  advanced,  as  above  mentioned,  to  pay  the  debts  of 
the  company.  The  Master  allowed  these  advances  to  be  set  off  accordingly,  and 
against  that  allowance  the  present  appeal  was  brought  by  order  directly  to  the  Lords 
Justices. 

Mr.  Malins  and  Mr.  Drewrj^,  in  support  of  the  appeal. 

The  case  is  really  the  same  as  was  decided  in  the  Court  of  Exchequer  in 
Burmester  v.  Norris  (6  Exch.  796),  for  there  cannot  be  a  substantial  distinction 
between  an  advance  by  some  of  the  shareholders  to  the  directors  to  pay  for  goods 
supplied,  and  an  advance  by  strangers  for  the  same  purpose,  both  proceedings  being 
equally  unauthorized.  Such  a  distinction  would  be  merely  artificial.  The  case  is 
like  that  of  a  club,  in  which  it  has  been  decided  that  the  members  are  not  liable 
beyond  the  amount  of  their  subscriptions.  They  supply  the  committee  with  the 
requisite  funds,  and  the  committee  have  no  authority  to  do  more  than  spend  the 
money  thus  supplied  to  them.  The  same  principle  is  applicable  to  a  mining  company. 
The  duty  of  the  directors  was  to  discontinue  the  mining  operations  when  the  capital 
was  exhausted.  They  could  no  more  borrow  of  the  shareholders  than  of  strangers. 
In  Hawtayne  v.  Bourne  (7  M.  &  W.  595),  it  was  expressly  decided  that  the  share- 
holders were  not  liable  for  monies  borrowed  by  their  agent  to  pay  arrears  of  wages 
to  the  miners.  It  would  be  very  mischievous  if  directors  had  power,  without  the 
assent  of  the  shareholders,  to  borrow  money  beyond  the  amount  of  the  capital  of  the 
concern,  and  make  them  liable  to  repay  what  was  so  borrowed.  In  Bickelts  v.  Bennett 
(4  C.  B.  686),  [29]  Wilde,  C.  J.,  referring  to  Dickenson  v.  Falpn  (10  B.  &  C.  128), 
says  that  the  result  of  that  authority  is,  that  in  a  partnership  for  working  mines, 
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only  such  authority  will  be  implied  by  law  in  a  co-adventurer  to  pledge  the  credit  of 
the  rest  as  is  usual  and  necessary  for  the  purpose  of  carrying  on  the  concern.  And 
Mr  Justice  Maule  in  that  case  observed,  with  reference  to  Crawsliai/  v.  Mmde  (1 
Swanst.  495),  "  The  ground  of  the  decision  in  that  case  fails  here.  Lord  Eldon 
thought  that  to  be  a  partnership  into  which  a  stranger  could  not  be  obtruded  against 
the  wish  of  the  general  body.  Here,  however,  there  is  no  such  restriction  ;  any  one 
of  the  co-adventurers  might,  at  any  time,  dispose  of  his  shares  in  the  concern  without 
consulting  the  rest."  Tredwen  v.  Bourne  (6  M.  ifc  W.  461)  may  be  relied  upon  on 
behalf  of  the  Respondents ;  but  there  the  Defendants  were  held  liable  on  the  ground 
that  they  had  by  their  acts  authorized  the  proceedings  of  the  directors.  If  the 
Defendants  had  been  merely  shareholders  who  had  taken  no  part  in  the  management, 
the  decision  would  have  been  different.  Hawken  v.  Bourne  (8  M.  k  W.  703)  also 
proceeded  on  the  evidence,  shewing  a  complete  partnership. 

At  all  events,  there  is  no  ground  for  allowing  interest  on  the  advances.  They 
also  referred  to  Fisher  v.  Tai/lor  (2  Hare,  218),  Lloyd  v.  Freshfield  (2  Car.  &  P.  325), 
Smith  v.  Coleman  (7  Jurist,  1053),  Premlergast  v.  Turtmi  (1  Y.  &  C.  C.  C.  98),  Ridlei/  v. 
Phiriwuth  Banking  Company  (2  Exch.  711). 

The  Solicitor-General  and  Mr.  Greene,  for  the  Respondents. 
[30]  It  cannot  be  said  that  the  directors  have  exceeded  their  powers.  Hawtayne  v. 
Bourne  (7  M.  &  W.  595)  difters  essentially  from  the  present  case,  which  is  within  the 
authority  of  Tredwen  v.  Bourne  (6  M.  &  W.  461),  where  it  was  laid  down  that  the 
members  of  a  mining  company  have  authority  to  bind  one  another  by  dealings  on 
credit,  if  that  appears  to  be  necessary.  The  monies  advanced  by  the  Respondents 
were  absolutely  necessary  for  the  purpose  of  advantageously  winding  up  the  concern, 
and  preventing  the  whole  property  of  the  company  from  being  sacrificed.  The  bond 
Jides  of  the  proceeding  is  not  questioned.  The  shareholders  never  expressed  any 
disapprobation  of  it,  although  they  were  made  fully  acquainted  with  the  state  of 
the  company's  affairs.  This  is  sutticient  to  prevent  them  now  complaining  of  it : 
Steigenherrier  v.  Garr  (3  Man.  &  Gr.  191).  The  case  is  materially  different  from 
Buriaester  v.  Norris,  for  the  question  there  was,  whether  the  directors  had  rendered 
the  company  liable  to  strangers  in  respect  of  a  loan,  and  not  whether  sums  expended 
by  some  of  the  partners  bond  Jide,  to  save  the  partnership  property  from  ruin,  ought 
to  be  allowed  them  in  their  accounts. 

In  the  Bank  of  Australasia  v.  Breillat  (6  Moore,  P.  C.  152),  the  Privy  Council  held 
that  directors  of  a  banking  company  had  power  to  borrow  upon  grounds  applicable  to 
the  advances  now  in  question.  Mr.  Pemberton  Leigh,  in  pronouncing  the  judgment 
of  the  Court,  there  said  : — "  The  nature  of  a  banker's  business,  especially  if  the  bank 
be  one  both  of  issue  and  deposit,  necessarily  exposes  him  to  sudden  and  immediate 
demands,  which  may  be  to  the  extent  of  a  large  proportion  of  his  debts,  while  his 
profits  are  to  be  made  in  employing  his  own  monies  and  those  intrusted  to  [31]  him 
in  discounting  bills,  in  loans,  and  other  modes  of  investment.  It  is  impossible  that 
he  should  always  have  his  assets  in  such  a  state  as  to  be  applicable  immediately  to 
the  payment  of  all  demands  which  may  be  made  upon  him  ;  and  if  a  partner  has  no 
power,  under  such  circumstances,  to  borrow  money  for  the  partnership,  either  the 
assent  of  each  individual  member  must  be  obtained,  which  may  often  be  impracticable, 
or  the  concern  must  be  ruined."  And  the  Privy  Council  there  decided — 1st.  That 
the  directors  of  the  Bank  of  Australia  had  the  powers  of  managing  partners  in  an 
ordinary  banking  partnership,  and  that,  amongst  these  was  the  power  of  borrowing 
money  for  the  purpose  of  discharging  the  existing  liabilities  of  the  bank  till  the  assets 
should  be  realized,  and  of  discontinuing  the  bank  if  they  thought  such  conduct 
■essential  to  the  interests  of  the  shareholders  ;  2dly.  That  the  circumstances  of  the 
engagements  of  the  directors  to  repay  the  loan  being  accompanied  by  other  stipula- 
tions, some  of  which  were  ultra  rires,  did  not  discharge  the  bank  from  liability  to 
repay  the  loan,  as  the  only  effect  of  those  stipulations  was  that  they  could  not  be 
enforced. 

They  also  referred  to  Carlen  v.  Druri/  (1  Ves.  &  B.  154),  Brown  v.  De  Tastet  (Jac. 
-284). 

Mr.  Malins  replied. 

Mr.  Drewry  referred  to  Be  IVorcester   Corn   Exchange  Company  (3  De  G.    Mac. 
&  G.  180). 

Judgment  reserved. 
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[32]  May  5.  The  Lord  Justice  Knight  Bruce.  The  main  question  in  this  case 
is  as  to  the  right  of  the  Kespondents,  being  some  of  the  directors  and  other  share- 
holders of  a  joint  stock  company  (the  subject  of  an  order  under  the  Acts  called  the 
Winding-up  Acts),  to  be  allowed  against  the  company  certain  sums  advanced  by  the 
Respondents  on  the  account  and  for  the  purposes  of  the  company.  An  able  and 
experienced  master,  Mr.  Tinney,  having  after  much  consideration  decided  it  in  the 
Respondents'  favour,  the  decision  is  disputed  by  the  present  appeal. 

The  company  was  not  incorporated,  and  was  an  English  partnership  established  in 
London  for  the  purpose  of  working  mines  in  Germany.  The  partners,  that  is  to  say 
the  shareholders,  were  numerous.  The  mode  of  administering  the  affairs  of  the 
company  was  regulated,  or  professed  to  be  regulated,  by  a  deed,  a  copy  of  which  I 
have  read.  The  managing  partners  under  the  deed  were  certain  gentlemen  called 
directors. 

The  mines  (German  mines,  as  I  have  .said)  were  worked  under  the  immediate  care 
and  superintendence  of  a  local  agent,  appointed  and  sent  thither  for  the  purpose  by 
the  directors,  with  whom  he  corresponded.  The  undertaking  was  unprosperous ; 
difficulties  and  embarrassments  arose.  The  agent  was  not  furnished,  or  was  scantily 
and  irregularly  furnished,  with  the  means  of  paying  his  way.  Such  resources  of  the 
company  as  were  at  the  command  of  the  directors  were  exhausted,  and,  in  order  to 
prevent  the  property  from  being  seized  by  the  creditors  of  the  mine,  and  the  whole 
undertaking  from  being  absolutely  and  finally  destroyed  and  ruined,  it  became 
necessary  that  funds  should  be  supplied  to  the  agent  from  some  other  source.  This 
was  done  by  means  of  the  advances  in  question,  which  the  Appellants  say  [33]  ought,  as 
between  the  company  and  the  Respondents,  not  to  be  allowed  to  them,  but  must  be 
lost  to  the  Respondents,  except,  perhaps,  so  far  as  the  actual  property  (if  any)  of  the 
company  may  be  available  to  pay  them. 

Now,  on  what  ground  is  this?  Not  suppression  or  concealment,  not  misre- 
presentation, not  fraud  or  unfair  dealing,  not  bad  faith  of  any  kind,  on  the  part  of 
the  directors  or  any  of  them,  or  on  the  part  of  any  of  those  who  made  the  advances, 
or  on  the  part  of  the  company's  agent ;  for  if  any  such  imputation  is  directly  or  in- 
directly made  (which  I  do  not  say),  there  is  certainly  no  foundation  for  it  in  the 
evidence.  But  the  Appellants  say  that,  as  the  whole  of  the  capital  which  the  share- 
holders had  agreed  to  contribute  had  been  exhausted  before  any  part  of  the  advances 
in  dispute  was  made,  and  as  the  mines  were  in  an  unsatisfactory  and  unpromising 
state,  it  was  not  only  beyond  the  directors'  powers  (as  between  them  and  the  other 
shareholders),  but,  independently  of  that  consideration,  was  indiscreet  and  highly 
imprudent  on  the  directors'  part,  to  continue  working  the  mines  as  they  did,  and  to 
cause  or  sanction  the  expenditure  to  which,  or  for  the  purposes  of  which,  the  advances 
were  applied. 

It  appears  to  me,  however,  that  from  the  evidence  before  us  we  may  and  ought  to 
infer  these  nine  propositions  of  fact  to  be  true  : — 

L  That  the  conduct  of  the  directors — the  managing  partners,  namely,  of  the 
partnership — was  uniformly  direct,  open  and  fair,  and  the  result  of  good  intention. 

2.  That  not  on  their  part  only,  but  on  the  part  of  all  the  shareholders;,  by  whom 
respectively  the  advances  in  question  were  made,  they  were  made  bona  fide  and  [34]' 
honestly  with  a  view  to  the  support  and  preservation  of  the  undertaking,  and  under 
the  impression  that  it  was  for  the  benefit  of  all  the  partners  in  it,  as  such,  that  the 
advances  should  so  be  made. 

3.  That  the  advances  were  required,  made,  intended,  and  applied,  not  for  the 
purpose  of  changing  the  nature  of  the  partnership  undertaking,  or  enlarging  or 
extending  it,  but  for  carrying  it  on,  without  change,  enlargement,  or  extension,  or  for 
saving  it  from  destruction. 

4.  That  the  manner  in  which  the  amount  of  the  advances  was,  in  fact,  applied  by 
the  directors  and  the  local  agent,  would  have  been  in  due  course,  and  proper  and 
binding  on  all  the  partners,  if  that  amount  had  not  been  procured  as  it  was,  but  had 
been  part  of  the  regular  and  proper  capital  of  the  partnership  under  the  administration 
of  the  directors. 

5.  That  unless  this  amount  had  been  obtained  in  some  manner,  and  applied  as  it 
was  applied,  there  must  have  been  loss  and  destruction  of  the  whole  or  an  important 
part  of  the  partnership  property  in  Germany  so  as  to  cause  the  immediate  stoppage, 
and  actual  ruin  of  the  concern. 
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6.  That  it  is  not  proved,  not  suggested,  and  not  likely,  that  the  shareholders  were 
not  justly  and  lawfully  liable  to  be  sued  personally  here,  or,  if  in  Germany,  then  in 
(rermany,  for  payment  for  the  work,  lal)our,  and  materials,  for  which  these  advances 
paid,  and  which  are  shewn  to  have  been  work,  labour,  and  materials,  to  the  payment 
for  which  the  partnership  property  in  Germany  was  specifically  liable,  and  summarily 
applicable  by  the  local  law. 

7.  That  the  conduct  of  the  directors,  in  all  points  material  to  be  considered  on 
this  occasion,  was  such  as  might  well  have  been  the  conduct  of  reasonable  men,  acting 
with  due  consideration  and  attention  in  their  own  affairs. 

[35]  8.  That  they  made  the  state  of  the  concern,  and  particularly  its  exigencies 
and  the  pecuniary  pressure  existing,  known  to  all  the  shareholders,  or  to  as  many  of 
them  as  was  reasonably  possible,  and  did  this  with  reasonable  diligence. 

And  9.  That  none  of  the  shareholders  took  any  proceeding  or  course  for  dissolving 
the  compan_v,  or  preventing  further  expenditure  on  the  mines  by  the  directors. 

Supposing  these  things  to  be  so,  I  am  unable  to  persuade  myself  that  (either  from 
the  restricted  amount  of  the  partnership  capital,  provided  by  the  partnership  deed  or 
otherwise)  the  shareholders  who  made  these  advances  are  not  entitled  to  stand  as 
creditors  for  them  in  account  against  the  company,  of  which  they  are  a  portion.  I 
think  that  the  directors,  in  the  circumstances  of  the  case,  had  a  right  to  do  what  they 
did.  I  do  not  say  that  they  had  a  right  or  power  to  borrow  money  from  a  stranger, 
so  as  to  make  that  stranger  a  creditor  of  the  company.  I  do  not  therefore  say  that  the 
action  in  Bid-ells  v.  Bennell  (4  C.  &  B.  686),  or  that  in  Burmester  v.  Nmris  (6  Exch. 
796),  ought  to  have  succeeded.  Here  the  advances  have  been  made  by  partners  alone, 
and  that  with  the  assent  and  sanction,  and  at  the  request  of  the  managing  partners, 
who  applied  the  money  as  I  have  stated. 

I  think  that  the  master  was  right  as  to  the  entire  amount  of  the  advances  in 
question,  of  which,  in  what  has  been  said  by  me,  I  have  assumed  every  part  to  have 
been  remitted  to  Germany  and  applied  there.  In  fact,  however,  the  matter  stands, 
as  to  a  portion  of  the  dispute,  in  a  manner  more  clearly  unfavourable  to  the  Appellants, 
for  some  of  the  money  was,  in  truth,  remain-[36]-ing  here  at  the  time  of  the  order  for 
winding  up  the  company,  and  has  been  actually  possessed  by  the  official  manager  as  I 
understand. 

But  there  remains  the  question  of  interest.  As  to  this  I  have  doubted.  Without 
however  relying  merely  on  Lord  Hardwicke's  authority,  as  for  instance  on  Omychuntl 
V.  Barker  (1  Atk.  21  ;  2  Eq.  Ab.  397),  and  Barwell  v.  Parker  (2  Ves.  sen.  364),  I  think 
that  mercantile  usage  and  the  general  course  of  trade  dealings  do,  where  a  partner  in 
a  trade  has  duly  and  properly  advanced  money  of  his  own  for  the  purposes  of  the 
partnership  business,  so  as  to  become  justly  a  creditor  in  account  with  the  partnership 
for  the  amount,  raise  an  implied  contract  for  interest,  so  as  to  entitle  the  partner 
advancing  to  have  his  account  with  the  firm  credited  with  interest  accordingly, 
although  his  partners  may  not  have  authorised,  and  may  not  have  known  of  the 
transaction,  at  least  in  the  absence  of  any  express  contract  to  the  contrarj'. 

The  learned  Master's  conclusion,  therefore,  which  perhaps  might  have  well  been 
more  favourable  to  the  Respondents,  seems  to  me  not  less  favourable  to  the  Appellants 
than  justice  and  equity  required  ;  and  the  appeal  ought,  I  conceive,  to  be  dismissed 
with  costs.  I  may  add  as  to  the  case  of  the  Worcester  Corn  Exchange  Company 
(3  De  G.  Mac.  &  G.  180),  mentioned  by  Mr.  Drewry  after  the  close  of  the  argument, 
a  case  which  related  to  an  association  formed  only  for  the  purpose  of  a  particular  and 
limited  speculation  in  building,  that  it  is  in  my  opinion  materially  distinguishable 
from  the  present.     I  consider  that  both  may  well  stand  together. 

[37]  The  Lord  Justice  Turner.  The  question  raised  by  this  motion  is  in  sub- 
stance this — whether  monies  advanced  by  several  of  the  shareholders  in  this  company 
for  the  purpose  of  being  applied,  and  which  were  in  fact  applied  in  payment  of  debts 
and  expenses  contracted  and  incurred  in  the  ordinarj'  course  of  carrying  on  the 
mines,  and  necessarily  so  contracted  and  incurred,  if  the  carrying  on  the  mines  was 
justifiable,  ought  to  be  allowed  to  the  shareholders  who  made  the  advances,  in  account 
with  the  other  members  of  the  company. 

The  motion  is,  in  form,  to  discharge  an  order  made  by  the  Master  under  which 
the  advances  in  question  have  been  allowed  to  these  shareholders,  with  interest, 
against  a  call  made  upon  the  general  body  of  shareholders  in  the  company  ;  but  as 
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I  understand  the  case  there  is  no  other  question  than  that  which  I  have  already 
stated. 

It  having  been  admitted  at  the  Bar  that,  assuming  the  carrying  on  the  mines  to 
have  been  justifiable,  the  debts  and  expenses  which  were  paid  by  means  of  the 
advances  of  these  shareholders  were  necessarily  contracted  and  incurred  ;  it  is  un- 
necessary to  enter  at  any  length  into  the  facts  of  the  case.  The  short  statement  of 
them  so  far  as  is  necessary  to  explain  my  opinion  upon  the  question  before  us  is, 
that  the  company  was  formed  in  the  year  1836  for  working  some  mines  acquired  and 
to  be  acquired  in  Prussia  and  Bavaria.  That  by  the  company's  deed  of  constitution 
which  was  dated  the  2d  of  May  1836 — (his  Lordship  read  the  material  parts  of  the 
deed).  That  in  pursuance  of  the  provisions  of  the  deed  several  mines  were  set  in 
work  and  agents  were  sent  out  to  Germany  and  employed  in  the  conduct  and 
management  [38]  of  the  mines.  That  the  original  capital  of  £50,000  was  found 
insufficient  to  carry  on  the  concern.  That  new  shares  were  accordingly  created,  but 
that  the  capital  raised  by  the  creation  of  them  was  still  insufficient.  That  in  conse- 
quence of  the  insufficiency  of  the  funds,  the  wages  of  the  miners  fell  into  arrear  and 
debts  were  contracted.  That  proceedings  were  threatened,  and  in  several  instances 
commenced  by  the  miners  and  creditors,  in  the  Mining  Courts  of  Germany,  against 
the  mines.  That  under  such  proceedings  the  mines  became  liable  to  seizure  and  sale 
upon  default  of  payment  within  a  very  limited  period.  That  pressing  letters  were 
written  by  the  agents  to  the  directors  for  supplies  of  money  to  meet  the  demands. 
That  the  directors  then  applied  to  the  shareholders  to  make  contributions  for  the 
purpose,  and  that  it  was  in  consequence  of  these  applications  the  advances  in  question 
were  made.  These  were  in  substance  the  facts  on  which  the  question  in  this  case 
must  in  my  opinion  be  decided. 

It  was  contended  on  the  part  of  the  Appellants  that  the  advances  ought  not  to 
be  allowed,  upon  the  broad  and  general  ground  that  the  directors  had  not  by  the 
deed  any  power  to  borrow  money  for  the  purposes  of  the  company.  The  Appellants 
insisted  that  the  concern  was  to  be  carried  on  with  the  capital  of  £50,000  mentioned 
in  the  deed,  and  such  further  capital  as  might  be  raised  under  the  powers  for  that 
purpose  given  by  the  deed,  and  that  the  shareholders  of  the  company  could  in  no 
case  be  made  liable  beyond  the  amount  of  such  capital.  They  relied  in  aid  of  their 
argument  upon  the  fact  that  these  advances  were  made  at  interest,  and  to  be  repaid 
out  of  the  first  assets  of  the  company,  and  they  insisted  that  the  mines  ought  long 
since  to  have  been  discontinued. 

[39]  It  may  be  convenient  in  the  first  place  to  dispose  of  the  points  thus  brought 
forward  by  the  Appellants  in  aid  of  their  general  argument,  and  this  part  of  the  case 
does  not  appear  to  me  to  be  open  to  much  difficulty.  AVith  respect  to  the  terms  on 
which  the  monies  were  advanced  it  is  to  be  observed  that  they  were  advanced  to  the 
company,  and  not  to  any  of  the  directors  individually.  If  the  directors  had  power 
to  bind  the  company  by  their  contracts  for  the  advances,  no  question  arises ;  but  if 
the  directors  had  not  that  power,  still  the  monies  were  applied  for  the  benefit  of  the 
company,  and  anj^  right  which  there  may  be  arising  from  such  application  cannot,  as. 
I  conceive,  be  affected  by  the  circumstance  of  the  directors  having  entered  into  a 
contract,  which  it  was  beyond  their  power  to  make  ;  and  with  respect  to  the  mines 
having  been  continued,  the  deed  vests  in  the  directors  the  whole  management  of  the 
affairs  and  concerns  of  the  company,  and,  upon  the  evidence  in  this  case,  I  think  it 
must  be  taken  that  the  mines  have  been  continued,  not  for  the  purpose  of  continuing 
and  carrying  on  the  business  of  the  company,  but  with  a  view  to  a  more  advantageous 
sale  of  the  mines  being  ultimately  effected  ;  and,  if  the  directors  in  the  bmid  file 
exercise  of  their  discretion,  and  their  hond  fidef.  is  not  questioned,  thought  proper  to 
continue  the  mines  for  this  purpose,  I  see  no  ground  on  which  the  Appellants  can 
found  any  objection  upon  the  ground  of  the  mines  having  been  so  continued.  The 
case,  therefore,  must,  in  my  opinion,  depend  upon  the  broad  and  general  positions  on 
which  the  Appellants  relied. 

The  Appellants'  argument  upon  this  point  rested  mainly  upon  several  cases  which 
have  been  determined  at  law,  Burmester  v.  Nmris  (6  Exch.  796),  Eicketts  v.  Bennett  (4 
C.  B.  686),  and  [40]  the  cases  there  cited.  Those  cases  seem  to  me  fully  to  establish 
this  position,  that  the  acting  manager  of  a  mine,  whether  he  be  a  shareholder  in  the 
mine  or  not,  has  no  power  to  render  his  co-shareholders  liable  for  money  borrowed, 
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although  it  may  be  borrowed  for  the  necessary  purpose  of  carrying  on  or  even  of 
preserving  the  mine  ;  and  the  Appellants,  adopting  this  position,  contended  that  the 
distinction  between  monies  borrowed  and  debts  contracted  was  too  narrow  and 
refined  to  be  acted  upon  by  the  Courts.  But  this  distinction  seems  to  me  to  be 
established  and  to  rest  upon  sound  principles. 

The  distinction  is  well  marked  in  the  cases  upon  the  Trewolvas  mine.  In  one  of 
those  cases,  Hawlayne  v.  Bourne  (7  M.  &  W.  595),  it  was  held  that  the  shareholders 
were  not  liable  for  monies  borrowed  by  the  agent  in  order  to  pay  the  arrears  of  the 
wages  due  to  the  labourers  in  the  mine ;  but  in  another  of  those  cases,  Hawken  v. 
Bourne  (8  M.  &  AV.  703),  it  was  held  that  a  shareholder  was  liable  for  goods  supplied 
for  the  necessary  working  of  the  mine  on  the  order  of  the  resident  agent.  What  is 
the  distinguishing  principle  between  these  cases'?  I  take  it  to  bo  this.  It  is  not 
according  to  the  usual  course  of  business  for  the  manager  of  a  mine  to  borrow  monies 
for  the  purpose  of  carrying  on  the  mine,  and  therefore  where  money  is  lent  to  the 
manager  of  a  mine,  the  party  lending  it  must  look  to  the  power  of  borrowing  with 
which  the  manager  is  invested,  and  can  recover  over  against  the  parties  who  have 
authorized  the  borrowing  of  the  money  ;  but,  on  the  other  hand,  wages  must  become 
due  to  the  miners,  and  goods  must  be  bought  upon  credit  by  the  manager  of  a  mine, 
and  the  shareholders  therefore  are  considered  to  have  authorized  the  manager  to 
incur  such  expenses  and  contract  such  debts,  and  consequently  are  held  liable  [41] 
for  such  expenses  and  debts.  Surely  this  distinction  is  sound  in  principle.  To  hold 
the  shareholders  liable  for  monies  borrowed  by  the  manager  without  their  authority 
would  be  unjust,  for  then  they  would  be  liable  whether  the  monies  borrowed  were 
expended  upon  the  mine  or  not ;  but  there  is  not  the  same  injustice  in  holding  them 
liable  for  wages  incurred,  and  debts  contracted  for  the  purposes  of  the  mine,  for  then 
they  have  the  benefit  of  the  expenditure. 

Applying  these  decisions  and  these  principles  to  the  present  cases,  I  think  that  the 
shareholders  by  whom  these  advances  were  made,  would,  in  common  with  the  other 
shareholders,  have  been  liable  to  the  miners  and  creditors,  who  were  paid  by  means 
of  the  advances,  and  therefore  that  (assuming  the  mines  to  have  been  properly 
carried  on,  upon  which  I  have  already  observed  and  shall  presently  observe  more 
fully,  and  assuming  the  expenditure  to  have  been  properly  incurred,  which  upon  the 
footing  of  the  mines  being  carried  on  is  not  disputed),  the  decision  of  the  Master 
ought  to  be  tipheld  upon  that  ground  alone. 

But  there  is  another  ground,  on  which  also  I  think  the  Master's  decision  ought  to 
be  upheld.  These  companies  are  in  truth  no  more  than  partnerships  composed  of  a 
large  number  of  partners,  and  the  .same  principles  which  apply  to  partnerships  limited 
in  number,  apply  to  these  companies  also,  except  so  far  as  the  nature  of  the  under- 
taking or  the  number  of  the  partners  may  render  necessary  a  modification  of  those 
principles.  Now,  in  ordinary  partnerships,  the  partners  must  bear  the  losses  in  pro- 
portion to  their  interests.  Does  then  the  nature  of  this  undertaking  or  the  number 
of  the  partners  engaged  in  it  render  it  necessary  to  introduce  any  modification  of 
this  rule?  For  the  reasons  already  given,  I  think  that  [42]  so  far  as  respects 
expenses  and  debts  of  this  nature,  no  such  modification  is  required  by  the  nature  of 
the  undertaking.  All  the  partners  are  liable  for  such  expenses  and  debts.  What 
then  is  the  effect  of  the  number  of  the  partners'?  Is  it  not  simply  this — that  the 
company  must  act  by  directors,  who  stand  in  the  position  of  trustees  1  So  far  as 
there  is  any  breach  of  trust  on  their  part,  no  doubt  the  loss  must  fall  upon  them ; 
but,  so  far  as  they  cannot  be  saddled  with  the  loss,  what  is  to  alter  the  general  rule 
as  to  the  liability  of  the  partners  inter  se  ?  I  see  nothing  which  can  have  that  effect. 
That  the  directors  in  this  case  could  not  be  charged  for  having  continued  the  mines, 
I  have  already  expressed  my  opinion,  and  if  they  could  not  bo  charged  individually, 
I  think  the  expenses  incurred  must  fall  upon  the  shareholders  generally. 

It  was  said  that  this  was  a  concern  with  a  limited  capital,  and  that  the  directors 
could  not  be  justified  in  expenditure  beyond  the  capital ;  but  this  deed  must  be  con- 
strued like  other  partner.ship  deeds.  In  all  such  cases  the  capital  is  limited,  but  the 
engagements  of  the  partnership  cannot  be  measured  by  the  extent  of  the  capital. 
New  undertakings  were  not  indeed  to  be  entered  into  after  the  full  capital  had  been 
embarked,  nor  is  it  suggested  that  any  such  were  entered  into,  but  how  was  the 
expenditure  upon  the  existing  undertakings  to  be  measured  by  the  extent  of  the 
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capital  1  Was  the  concern  to  be  stopped  at  the  moment  when  the  expenditure 
equalled  the  capital,  and  how  in  a  concern  of  this  nature  was  it  to  be  ascertained 
when  that  moment  had  arrived  1 

I  think,  therefore,  that  the  decision  of  the  Master  ought  to  be  upheld  upon  this 
second  ground  if  it  was  necessary  to  resort  to  it. 

[43]  After  the  argument  was  concluded,  we  were  referred  to  the  case  of  The 
Worcester  Corn  Exehange  Cornpani/ (3  De  G.  Mac.  &  G.  180),  but  that  case  appears  tome 
to  be  wholly  different  from  the  present.  In  that  case  a  particular  sum  was  subscribed 
for  the  purpose  of  being  expended  upon  a  particular  building.  There  was  no  trade 
to  be  carried  on  requiring  continued  expenditure,  and  besides,  the  liabilities  beyond 
the  subscribed  capital  arose  principally  if  not  wholly  from  monies  borrowed  by  the 
directors,  which  they  had  no  power  to  borrow.  They  were  the  parties  seeking  the 
contribution,  and  the  necessity  for  that  contribution  arose  from  their  own  breach  of 
duty.     That  case,  therefore,  does  not,  in  my  opinion,  at  all  govern  the  present. 

In  the  course  of  the  argument  in  this  case,  a  question  arose  as  to  the  interest  upon 
these  advances.  I  have  felt  more  difficulty  upon  that  part  of  the  case  than  has  been 
felt  by  my  learned  brother ;  but,  as  his  opinion  decides  the  question  in  favour  of  the 
allowance,  I  have  not  thought  it  necessary  that  we  should  suspend  our  judgment 
upon  the  point.  It  is  right,  however,  to  add,  that  the  further  consideration  which  I 
have  given  to  the  point  since  it  was  argued,  has  very  much  inclined  me  to  think 
that,  under  the  special  circumstances  of  this  case,  the  interest  ought  to  be  allowed, 
although  I  have  been  unable  to  find  reasons  which  are  altogether  satisfactory  to  my 
mind  upon  the  question,  and  I  should  hesitate  to  lay  down  any  general  rule  upon  the 
subject. 

After  this  decision,  the  directors  and  shareholders  who  had  guaranteed  the  London 
and  Westminster  Bank  the  repayment  of  the  advances,  amounting  to  £12,217,  5s., 
[44]  discharged  the  amount  in  pursuance  of  their  guarantee.  They  then  claimed, 
before  the  Master,  to  be  allowed  the  amount  so  paid  by  them  as  a  set-off  against  the 
call,  in  addition  to  the  sums  which,  under  the  above  decision,  they  were  entitled  so 
to  set  off.  Evidence  was  adduced  to  shew  that  the  monies  raised  by  the  directors 
and  shareholders  on  their  guarantee  to  the  bank,  had  been  applied  in  properly 
carrying  on  the  business  of  the  mine. 

The  Master  allowed  the  claim,  and  his  decision  was  affirmed  on  appeal  by  Vice- 
Chancellor  Stuart,  on  the  23d  February  1854. 

Against  these  decisions,  the  same  contributories  appealed  who  appealed  upon 
the  former  occasion. 

May  11,  25,  June  23, 1854.  Mr.  Malins,  Mr.  Cowling,  and  Mr.  Drewry,  in  support 
of  the  appeal. 

This  is  altogether  a  different  question  from  that  on  which  the  Court  decided  in 
May  last.  There  the  advances  were  made  by  shareholders,  and  for  the  purpose  of 
paying  off  debts  of  the  company,  for  which  the  company  and  its  members  were  liable 
to  be  sued.  Here  the  advance  was  made  by  strangers,  not  to  pay  any  debt,  but  to 
carry  on  a  concern  which,  in  ordinary  prudence,  ought  to  have  been  discontinued,  and 
which  the  shareholders  had  determined  on  discontinuing.  As  the  banking  company 
had  no  claim  against  the  company,  the  Respondents  could  acquire  none  by  discharging 
the  demand.  If  the  money  borrowed  had  been  ever  so  well  applied,  still  it  has  been 
decided  that  it  could  constitute  no  debt  from  the  company,  and  could  not  have  been 
recovered  against  any  shareholder  other  than  the  borrowers.  The  Court  of  Exchequer 
has  decided  that  the  borrowing  was  not  a  partnership  transaction  as  between  the 
company  and  the  world  at  large,  and  if  so  d  fortiori  it  could  [45]  be  no  partnership 
transaction  as  among  the  partners  themselves. 

The  directors  have  paid  the  bank  in  their  own  wrong,  and  can  have  no  claim  by 
reason  of  the  payment  against  the  shareholders,  and,  having  exceeded  their  powers, 
nothing  would  bind  the  shareholders  except  the  universal  consent  of  every  one  of 
them  :  Mwgan's  case  (1  Mac.  &  G.  225).  A  joint  stock  company  differs  from  an 
ordinary  partnership  in  many  respects  :  Bramah  v.  Roberts  (3  Bingh.  N.  C.  963).  In 
an  ordinary  partnership,  each  partner  practically  takes  a  share  in  the  management  of 
the  concern.  In  a  company  that  is  impossible.  Certain  powers  are  therefore  given 
to  some  of  the  body  by  the  articles,  and  by  these  provisions  their  powers  are  defined 
and  limited.     They  are  trustees,  and  cannot  exceed  the  limits  of  their  trust.     Like 
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the  executors  of  a  tradesman,  they  cannot  apply  their  own  monies  in  carrying  on  the 
concern  without  authority.  [The  Lord  Jilstice  Turner.  Suppose,  in  the  case  which 
you  suggest,  it  is  necessary  to  obtain  an  advance  to  complete  certain  works,  is  not 
the  executor  justified  in  obtaining  it'!  His  Lordship  referred  to  Ihixton  v.  Buxton 
(1  Myl.  &  Cr.  80).]  The  executor  could  not  properly  raise  money  to  carry  on  the 
concern  if  it  was  in  an  insolvent  state.  An  executor  in  such  a  case  could  not 
prudently  act  except  under  the  direction  of  this  Court.  In  this  case,  as  in  that  of  a 
club,  which  was  put  on  the  former  appeal,  but  which  is  much  more  closely  applicable 
to  the  present,  the  directors  were  supplied  with  the  monies  which  they  had  power  to 
expend,  and  ought  not  to  have  exceeded  them  :  Todd  v.  Emlij  (7  M.  &  W.  427), 
Fkmijng  v.  Hector  (2  M.  &  W.  172).  In  Bank  of  Australasia  v.  Breillat  (6  Moore,  P. 
C.  152),  [46]  the  power  to  borrow  was  incidental  to  the  trade,  which  was  that  of  a 
banker.  The  Appellants'  case  here  is  stronger  than  it  was  upon  the  direct  claim  of 
the  London  and  Westminster  Banking  Company,  for  that  case  was  open  to  the 
argument  that  the  creditors  might  have  presumed  the  directors  to  have  had  the 
power  of  borrowing,  whereas  the  directors  themselves,  who  now  make  the  claim, 
knew  that  they  had  no  such  power.  The  directors  could  not  make  engagements 
beyond  the  £50,000  subscribed. 

No  case  of  acquiescence  is  established  on  the  part  of  the  shareholders.  One  of 
the  Appellants  expressly  signified  his  disapprobation  of  the  continuance  of  the  concern. 
The  law  provides  the  means  of  summoning  special  meetings,  and  if  the  directors 
chose,  without  doing  so,  to  act  upon  their  own  responsibility,  they  must  abide  by  the 
consequences  of  such  a  proceeding. 

They  also  referred  to  Be  JJ'wcester  Corn  Exchange  Company  (3  De.  G.  Mac.  &  G. 
180),  Brenderqast  v.  Turton  (1  Y.  &  C.  C.  C.  98),  Bowles  v.  Bage  (3  C.  B.  16),  Dames  v. 
Haivkins  (3  M.  &  S.  488),  Smith  v.  Gollnvorthi/  (4  Q.  B.  430),  and  Sir  F.  Kelly's 
argument  in  that  case  (4  Q.  B.  463),  Hatctai/ne  v.  Bourne  (7  M.  &  W.  595),  Trediven  v. 
Bourne  (6  M.  iSi  W.  461),  Ricketts  v.  Bennett  (i  C.  B.  686),  Brown  v.  Bi/ers  (16  M.  &  W. 
252),  Hallett  v.  Dowdall  (21  Law  J.  N.  S.  Q.  B.  98),  Davis  v.  Haivkins  (3  Mau.  & 
S.  488). 

The  Solicitor-General  and  Mr.  Greene,  for  the  Respondents. 

The  question  is  altogether  different  from  Burmester  v.  [47]  Norris.  This  is  not  a 
question  between  the  shareholders  and  creditors,  but  between  the  shareholders 
themselves,  as  it  was  upon  the  former  appeal,  the  judgments  upon  which  apply  to  the 
present.  It  has  never  been  held  that  the  engagements  into  which  a  partnership  may 
enter  are  limited  by  the  amount  of  its  subscribed  capital.  No  case  can  be  found  in 
which  such  a  proposition  is  laid  down.  The  confusion  in  the  argument  on  the  other 
side  arises  from  the  attempt  to  draw  a  distinction  between  the  directors  and  the  other 
partners.  The  only  difference  is,  that  they  are  active  and  the  other  partners  dormant 
partners.  By  the  management  clauses,  the  directors  have  the  powers  which,  but  for 
those  clauses,  all  the  partners  would  have.  How  can  it  be  told  at  what  time  the 
capital  is  expended^  Capital  may  exist,  although  not  in  the  shape  of  money.  And 
with  regard  to  mining  concerns,  it  is  important  to  recollect  what  Lord  Eldon  said  in 
Norioai/  v.  Bowe  (19  Ves.  144).  His  Lordship  there  said:  "  Consider  the  nature  of 
.such  a  concern.  It  frequently  remains  for  years  in  the  most  hopeless  state  ;  and  may 
at  last  be  rendered  profitable  by  an  adventurous  speculator,  embarking  property  of 
his  own  and  others  in  the  pursuit.  The  speculation  is  very  hazardous  :  perhaps,  when 
j'ou  have  a  golden  prospect,  the  whole  may  fail.  I  have  known  a  copper-mine 
producing  £20,000  a  year,  and  the  next  week  worth  nothing ;  and  that  is  as  true  of 
coal  mines.  There  are  persons  who  will  stand  by  ;  see  the  expenditure  incurred  ;  if 
it  turns  out  profitable,  set  up  their  claim  ;  if  otherwise,  have  nothing  to  do  with  it. 
It  deserves  great  consideration,  whether  the  Court  would  interpose  even  by  decree, 
much  less  on  motion." 

In  a  mining  concern  the  capital  exists  in  the  adits  [48]  that  are  driven  and  in  the 
plant  and  machinery  erected.  [The  Lord  Justice  KNiimT  Bruce.  Suppose  there  was 
a  firm  of  tallow  merchants  whose  capital  was  agreed  to  be  £25,000,  and  an  opportunity 
occurred  for  the  managing  partners  to  invest,  on  advantageous  terms,  £30,000  in  a 
purchase  of  tallow.  Would  that  be  ultra  vires?]  It  has  never  been  so  held.  It  is  a 
mistake  to  say  that  partners  are  agents  for  one  another,  and  then  to  apply  to  them 
all  the  incidents  and  restrictions  belonging  to  the  relation  of  principal  and  agent. 

C.  xxin.— 14* 
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Directors  are  not  merely  the  agents  of  the  other  partners,  in  the  proper  sense  of  the 
word — they  are  managing  partners,  and  have  all  the  powers  of  partners.  You  must 
find  a  prohibitory  clause  in  the  deed,  and  shew  that  it  has  been  acted  upon,  before 
you  can  exclude  these  powers,  and  before  you  can  prevent  a  partner  from  engaging 
in  a  transaction  within  the  scope  of  the  partnership  business,  merely  because  it  may 
possibly  involve  a  loss  beyond  the  amount  of  the  capital  agreed  upon.  [The  Lord 
Justice  Knight  Bruce.  Your  argument  is,  that  although  a  partner  cannot  be 
compelled  to  advance  more  than  the  stipulated  amount  of  capital,  he  may  be  made 
liable  beyond  that  amount  as  between  himself  and  his  partners.]  There  is  no 
inconsistency  in  the  propositions.  Suppose  there  was  an  agreement  to  trade  between 
London  and  Mauritius,  and  the  managers  enlarged  the  area,  and  a  debt  was  thus 
incurred,  they  might  not  be  entitled  to  charge  the  firm  with  the  loss.  But  how  does 
that  observation  apply  to  a  debt  incurred  in  carrying  on  business  entirely  within  the 
scope  of  the  partnership  business,  without  extension  or  change  ?  We  only  ask  that 
the  directors  may  be  held  to  have  the  same  discretion  as  in  managing  a  business  of 
their  own.  In  the  absence  of  any  stipulation  to  the  contrary,  the  directors,  as  being 
persons  in  a  fiduciary  position,  are  entitled  to  be  indemnified  against  any  loss  in  so 
conducting  the  affairs  [49]  of  their  fiduciaries.  Necessity  is  too  narrow  a  criterion 
by  which  to  measure,  in  a  Court  of  Equity,  the  exercise  of  such  discretionary  powers 
as  the  directors  are  entrusted  with.  It  is  enough  if,  according  to  a  fair  judgment,  the 
proceeding  in  question  would  be  proper  in  the  conduct  of  their  own  aiiairs.  The 
agreement  that  the  mine  should  be  carried  on  is  not  consistent  with  a  positive 
stipulation  that  a  certain  sum  only  should  be  expended.  Suppose  a  firm  of  contractors, 
with  an  agreed-upon  capital,  undertook  a  contract,  and  before  its  completion  the 
price  of  iron  or  of  some  other  commodity  involved  in  the  contract  increased  so  much 
that  it  could  not  be  performed  without  more  capital,  could  not  one  of  the  firm  make 
the  required  advance  ? 

Mr.  Malins,  in  reply. 

Judgment  reserved. 

June  23.  The  Lord  Justice  Turner.  The  question  for  our  consideration  in 
this  case  is,  whether  several  sums  of  money  paid  by  several  of  the  contributories  of 
the  company,  under  the  circumstances  which  I  shall  presently  state,  ought  to  be 
allowed  to  them  in  account  with  the  company.  The  Master  was  of  opinion  that  the 
allowance  ought  to  be  made,  and  certified  accordingly ;  and  the  Vice-Chancellor  Sir 
John  Stuart  refused  to  disturb  the  certificate.  The  case  comes  before  us  upon  appeal 
from  the  Vice-Chancellor's  decision. 

The  company  was  formed  in  the  year  1836,  under  a  deed  dated  the  2d  of  May  in 
that  year.  I  shall  have  occasion  hereafter  to  refer  more  particularly  to  the  pro-[50]- 
visions  of  the  deed,  but  it  is  sufficient  at  present  to  state  that  the  objects  of  the 
company,  as  defined  by  the  deed,  were  to  work  some  mines  in  Germany  which  had 
been  already  acquired,  and  others,  the  acquisition  of  which  was  contemplated,  and  to 
dispose  of  the  ores  and  other  produce  of  the  mines  ;  and  that  the  deed  provided  that 
the  capital  of  the  company  should  consist  of  the  sum  of  £50,000,  divided  into  100 
shares ;  but  that  it  contained  provisions  for  the  creation  of  new  shares. 

It  appears  that  the  capital  of  the  company  was  found  to  be  insufficient  to  carry 
out  its  objects,  and  that  further  capital  was  raised  by  the  creation  of  new  shares 
under  the  provisions  of  the  deed.  That  the  further  capital  was  also  found  to  be 
insufiicient,  and  the  company  became  indebted  to  its  bankers.  That  on  the  23d  of 
August  1843,  several  of  the  directors  and  shareholders  of  the  company  joined  in  a 
guarantee  to  the  bankers  for  £3962,  19s.  then  due  to  them,  and  for  further  advances 
to  be  made,  and  which  were  afterwards  made  by  them  to  an  amount  not  exceeding 
in  the  whole  £5000.  That  on  the  18th  of  November  1846,  and  the  6th  of  January 
1847,  further  sums  of  £1200  and  £4200  were  borrowed  of  the  bankers  on  the  like 
guarantees  of  directors  and  shareholders.  That  the  contributories  whose  case  is 
under  consideration,  one  of  whom  was  a  shareholder  only,  and  the  others  directors  of 
the  company,  joined  in  these  guarantees.  That  the  monies  thus  borrowed  of  the 
bankers  were  expended  in  carrying  on  the  business  of  the  company  in  its  ordinary 
course.  That  an  order  having  been  obtained  to  wind  up  the  company,  the  bankers 
claimed  to  be  creditors  of  the  company  for  the  monies  advanced  by  them.  That  the 
question  of  the  liability  of  the  company  to  the  bankers  was  referred  to  a  Court  of 
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law  for  its  decision,  and  that  it  was  decided  at  [51]  law  that  the  company  were  not 
liable  to  the  bankers.  That  under  these  circumstances  these  coiitrit)utories  have 
been  called  upon  to  pay,  and  have  paid  the  amount  due  to  the  bankers.  It  is  the 
amount  thus  paid  to  the  bankers  which  forms  the  subject  of  the  present  appeal. 

The  affairs  of  this  company  have  already  been  under  our  consideration,  with 
reference  to  a  question  as  to  the  right  of  the  directors  to  be  allowed  some  sums  of 
money,  which,  on  that  occasion,  were  understood  to  have  been  expended  by  them  in 
■carrying  on  the  business  of  the  company,  with  a  view  to  prevent  loss  in  winding  it 
up,  and  we  were  of  opinion  that  the  monies  so  expended  ought  to  be  allowed.  It  was 
stated  at  the  Bar  upon  the  argument  of  this  appeal,  that  the  whole  or  parts  of  the 
.sums  now  in  question  stand  upon  the  same  footing  as  part  of  the  sums  formerly 
allowed,  but  I  consider  this  to  be  of  no  importance  ;  for  if  we  were  satisfied  that  our 
former  judgment  was  erroneous,  we  certainly  should  not  be  disposed  to  persevere  in 
.the  error. 

The  question  before  us  in  this  case  was  mainly  argued  on  the  part  of  the 
Appellants,  upon  the  ground  that,  according  to  numerous  decisions  at  law,  which 
were  cited  in  the  argument,  the  directors  of  companies  are  in  the  position  of  agents. 
Their  powers  are  derived  from,  and  limited  by  deeds  under  which  they  are  appointed  ; 
and  acts  done  by  them  beyond  the  limits  of  their  powers  do  not  bind  the  companies 
.of  which  they  are  directors  ;  and  it  was  insisted  on  the  Appellants'  behalf  that,  it 
having  been  established  at  law  that  this  company  was  not  liable  to  the  bankers  for 
the  monies  advanced  by  them,  it  followed,  as  a  necessary  consequence,  that  the 
Respondents  could  not  be  entitled  to  be  repaid  by  the  company  the  monies  which 
they  had  paid,  in  discharge  [52]  of  the  amount  due  to  the  bankers  ;  but  although 
directors  undoubtedly  stand  in  the  position  of  agents,  and  cannot  bind  their  companies 
beyond  the  limits  of  their  authority,  they  also  stand,  in  some  degree,  in  the  position 
■of  trustees  ;  and  all  trustees  are  entitled  to  be  indemnified  against  expenses  band  Jide 
incurred  by  them  in  the  due  execution  of  their  trust.  There  is  no  inconsistency  in 
this  double  view  of  the  position  of  directors.  They  are  agents,  and  cannot  bind 
their  companies  beyond  their  powers.  They  are  trustees,  and  are  entitled  to  be 
indemnified  for  expenses  incurred  by  them  within  the  limits  of  their  trust.  If 
therefore  it  appears  that  monies  advanced  by  the  directors  of  companies  have  been 
duly  applied  for  the  purposes  of  the  trust  reposed  in  them  (and  it  can  make  no 
■difference  whether  the  monies  were  originally  advanced,  or  were  in  the  fir.st  instance 
borrowed,  and  afterwards  repaid  by  them),  it  may  well  be,  that  they  may  be  entitled 
to  be  repaid  by  their  companies  the  monies  which  they  have  so  advanced,  although 
the  persons  from  whom  they  have  borrowed  for  the  purpose  of  making  the  advance 
may  not  be  entitled  to  recover  against  the  companies.  The  question,  in  the  one 
case,  depends  upon  the  powers  of  the  directors  ;  in  the  other,  upon  the  rights  incident 
to  the  character  which  they  fill.  What  those  rights  may  be,  must  depend  in  each 
■case  upon  the  deeds  by  which  they  are  appointed  ;  for,  no  doubt,  a  company's  deed, 
■or  any  other  deed,  may  be  so  framed  as  to  deprive  directors  or  trustees  of  the  right 
to  indemnity,  and,  if  parties  think  proper  to  accept  directorships  or  trusts  under 
■deeds  so  framed,  they  must  abide  by  the  consequences  ;  but  the  right  of  indemnity 
is  incident  to  the  position  of  a  trustee,  and  if  it  is  sought  to  exclude  that  right,  the 
provisions  for  that  purpose  must,  as  I  apprehend,  be  clearly  expressed. 

[53]  The  question,  therefore,  which,  in  my  view  of  this  case,  we  have  to  consider 
is,  whether  the  provisions  of  this  company's  deed  exclude  the  right  of  the  directors 
to  be  indemnified  in  respect  of  the  advances  made  by  them.  It  was  argued  on  the 
part  of  the  Appellants,  that  the  right  was  excluded,  because  the  capital  of  the 
-company  was  limited  to  £50,000,  and  no  call  could  be  made  beyond  that  amount, 
except  in  respect  of  further  capital  raised  according  to  the  provisions  of  the  deed, 
from  which  circumstances  this  conclusion  was  deduced,  that  it  was  the  duty  of  the 
■directors  so  to  conduct  the  concern,  as  that  a  sufficient  portion  of  the  capital  should 
always  remain  in  hand  to  meet  the  expenses.  But  in  the  first  place,  it  was  impossible, 
from  the  nature  of  this  concern,  to  foresee  what  expenses  might  be  incurred  or  what 
portion  of  the  capital  might  be  required  to  meet  them  ;  and  in  the  next  place,  the 
provisions  of  this  deed  demonstrate  that  the  parties  to  it  looked  to  the  produce  of 
the  mines  as  a  fund  to  meet  the  expenses.  The  dividend  clauses  distinguishing 
l)etween  profits  and   produce,   seem  to  me  to   be   decisive   upon  that  point.     The 
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directors,  therefore,  could  not  be  bound  to  conduct  the  concern  upon  the  strict 
principle  contended  for  bj'  the  Appellants,  and  if  they  were  entitled  to  look  to  the 
produce  of  the  mines  as  a  fund  to  meet  the  expenses,  how  were  the  expenses  to  be  met 
if  the  produce  was  at  any  time  insufficient  for  the  purpose,  and  the  directors  were 
not  at  liberty,  as  between  them  and  the  shareholders,  to  make  any  advances  for 
the  purpose? 

It  was  attempted  to  meet  this  view  of  the  case  by  a  reference  to  the  33d  clause 
of  the  deed,  under  which  it  was  insisted  that,  in  such  a  state  of  circumstances,  it  was 
incumbent  upon  the  directors  to  have  called  a  meeting  of  the  shareholders.  But  I 
do  not  think  it  by  any  means  [54]  clear  that  the  33d  clause  of  the  deed  applies  to> 
such  a  state  of  circumstances.  It  seems  to  me  to  refer  rather  to  permanent  than  to 
temporary  arrangements ;  but  assuming  the  clause  to  apply,  I  think  it  was  in  the 
discretion  of  the  directors  whether  a  meeting  should  be  called,  and  if  in  the  bond  fide 
exercise  of  their  discretion  (and  their  bond  fides  is  not  questioned),  they  considered 
that  the  advances  made  by  them  would  establish  the  company  upon  a  sound  footing, 
and  that  it  was  not  for  the  interest  of  the  company  that  a  general  meeting  should  be 
called,  I  do  not  think  it  was  incumbent  upon  them  to  call  such  a  meeting,  or  that 
their  having  neglected  to  do  so  can  be  made  the  ground  either  of  charging  them 
or  of  depriving  them  of  any  benefit  to  which  they  would  otherwise  be  entitled. 
Directors,  acting  bond  fide,  cannot,  as  I  conceive,  be  charged  for  a  mere  error  in 
judgment ;  at  all  events,  when  a  discretion  is  in  terms  reposed  in  them.  It  may 
further  be  observed,  on  this  part  of  the  case,  that  the  shareholders,  who  were 
apprised  by  the  reports  of  monies  having  been  advanced  by  the  bankers,  might,  if 
the}'  had  thought  fit  to  do  so,  have  themselves  called  a  meeting  to  dissolve  the 
company. 

It  was  strongly  urged  by  the  Appellants'  counsel  that,  whatever  might  be  the 
right  of  the  directors  to  indemnity  against  the  property  of  the  company,  they  could 
have  no  such  right  against  the  shareholders  personally  ;  that  the  liability  of  the 
shareholders  was  limited  to  their  respective  shares  of  the  £50,000.  But  I  think  that,, 
where  parties  place  others  in  the  position  of  trustees  for  them,  they  are  in  equity 
personally  bound  to  indemnify  them  against  the  consequences  resulting  from  that 
position.  I  may  refer  to  the  case  of  Balsh  v.  Hyhan  (2  P.  Wms.  453),  as  a  strong, 
authority  in  support  of  that  position. 

[55]  In  that  case  it  appears  that  the  Plaintiff'  was  a  trustee  for  the  Defendant  of 
the  sum  of  £1000  South  Sea  stock,  and  at  his  desire  borrowed  of  the  company 
£4000  on  a  mortgage  of  the  stock,  and  the  Defendant,  the  cestui  que  trust,  received 
the  money  borrowed,  and  afterwards  the  Act  of  Parliament  was  made,  which  provided 
that  if  any  of  the  borrowers  would  pay  to  the  company  £10  per  cent,  before  such  a 
day,  they  should  be  discharged  of  the  rest  of  the  money  borrowed.  The  Defendant, 
the  cestui  que  trust,  thought  that  he  was  entitled,  notwithstanding  that  provision  of 
the  Act,  to  leave  the  company  to  take  the  stock,  and  that  he  was  not  liable  to  pay 
the  £10  per  cent,  to  the  company  in  discharge  of  the  lien,  and  he  gave  notice  to  the 
trustee  not  to  pay  the  £10  per  cent.  The  trustee  however  did  pay  the  £10  per 
cent.,  and  then  he  filed  a  bill  against  the  cestui  que  trust,  to  compel  him  personally 
to  repay,  there  being  of  course  no  trust  funds  in  his  hands  to  which  he  could  resort 
for  the  repayment.  The  Lord  Chancellor  said,  "  If  the  Defendant  had  not  only  forbid 
the  pa3'ment  of  this  £10  per  cent.,  but  had  also  offered  security  to  indemnify  the 
trustee  in  respect  of  it,  this  had  been  material,  had  the  Plaintiff'  afterwards  paid  the 
£10  per  cent.  But  the  Plaintiff  had  good  reason  to  think  that  he  was  liable  to  pay 
the  whole  money  borrowed."  Afterwards  he  goes  on  to  say — "If  a  mortgagor 
borrows  money,  though  there  be  no  covenant  in  the  mortgage  deed  to  pay  it,  yet 
his  executor  has  been  decreed  to  pay  the  money  in  discharge  of  the  land  descended 
to  the  heir ;  but  if  in  the  present  case  there  was  only  a  hazard,  the  trustee  ought 
not  to  continue  liable  to  such  hazard  ;  on  the  contrary,  as  it  is  a  rule  that  the 
cestui  que  trust  ought  to  save  the  trustee  harmless,  as  to  all  damages  relating  to  the 
trust,  so,  within  the  reason  of  that  rule,  where  the  Plaintiff,  the  trustee,  has  honestly 
and  fairly,  [56]  without  any  possibility  of  being  a  gainer,  laid  down  money  by  which 
the  Defendant,  the  cestui  que  trust,  is  discharged  from  being  liable  for  the  whole 
money  lent,  or  from  a  plain  and  great  hazard  of  being  so,  the  Plaintiff  ought  to  be 
repaid.  Therefore  let  the  Defendant  pay  to  the  Plaintiff  the  £10  per  cent,  paid  by 
the  Plaintiff  to  the  company  with  interest  and  costs." 
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With  respect  to  the  liability  of  the  shareholders  being  limited  to  their  shares  of 
the  £50,000,  I  think  that  is  a  circumstance  to  be  considered  (as  I  have  already  con- 
sidered it)  with  reference  to  the  question  whether  the  right  to  indemnity  exists,  and 
that,  it  being  established  that  the  right  exists,  the  law  supplies  the  remedy. 

I  have  treated  the  ease  throughout  as  if  all  the  Respondents  were  directors.  One 
■of  them,  I  observe,  was  a  shareholder  only  ;  but  I  do  not  think  that  this  varies  the 
case.     My  opinion  is,  that  this  motion  be  refused,  with  costs. 

The  Lord  Justice  Knight  Bruce.  In  May  1853,  when  this  Court  disposed  of 
a  controversy  between  the  parties  now  before  us,  or  some  of  them  (that  has  been 
mentioned  more  than  once  during  the  argument  on  the  present  appeal),  I  represented 
myself  as  considering  certain  propositions  of  fact  to  be  established  and  true.  I  stated 
them  then  particularly,  and  the  counsel  in  this  case  being  aware  of  them,  their 
repetition  is  needless.  I  adhere  to  them,  not  merely  with  reference  to  the  former 
contention,  but  with  reference  also  to  the  whole  subject  of  that  now  l)efore  us,  and 
for  the  purpose  of  the  present  appeal.  Supposing  that  thus  far  I  am  right,  it  must, 
I  think,  follow  that  [57]  the  Master  has  come  to  a  correct  conclusion  on  each  occasion 
— now  as  well  as  before. 

The  Appellants'  argument  has  been  mainly  or  wholly  based  on  the  language  of 
the  deed  constituting  the  German  Mining  Company,  so  far  as  relates  to  the  capital 
of  the  company  and  to  "  calls ; "  language,  however,  which — taken  especiallj'  as  it 
must  be  in  connection  with  the  rest  of  the  deed — does  not,  I  think,  require  or  admit 
of  the  Appellants'  construction,  nor  oan,  in  my  opinion,  be  properly  attended  by  the 
consequences  ascribed  by  them  to  it.  And  this  not  by  any  means  the  less,  because, 
as  they  desire  us  to  understand  the  deed,  it  was  one  under  which  not  any  honest  man 
of  ordinary  prudence  would,  I  conceive,  have  submitted  to  be  a  director ;  one  (as  it 
seems  to  me)  not  reasonably  consistent  with  the  nature  of  the  adventure — with  the 
kind  of  business  which  the  company  was  formed  for  carrying  on. 

Dissenting  from  the  Appellants'  exposition  of  the  instrument,  and  their  view  of 
its  consequences,  I  must  hold  that  the  present  motion  ought  to  be  refused,  and, 
considering  what  the  Vice-Chancellor  did  as  to  the  costs  before  him,  thej'  ought,  I 
think,  to  pay  the  costs  here. 


[58]     Boys  v.  Bradley.     Before  the  Lords  Justices.     Jpril  23,  3[at/  25,  1853. 

A  testator  directed  that  the  interest  and  dividends  of  the  remainder  of  his  stock 
should  be  invested  .so  as  to  accumulate  until  the  end  of  twenty-one  years  from  his 
death,  when  the  whole  was  to  be  disposed  of  towards  his  then  nearest  of  kin  in 
the  male  line  in  preference  to  the  female  line.  Held,  that  the  son  of  the  testator's 
paternal  uncle  was  not  entitled,  in  preference  to  the  testator's  sister. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood  (reported  in  the 
10th  Volume  of  Mr.  Hare's  Reports,  page  389),  upon  the  construction  of  a  codicil  to 
the  will  of  Admiral  Sayer. 

The  will  and  codicil  are  set  out  in  Mr.  Hare's  report.  The  following  portions  of 
them  are  sufficient  to  explain  the  questions  disposed  of  upon  the  appeal.  By  the  will 
the  testator  directed  thus  : — 

"  At  the  death  of  the  last  survivor  of  my  nephews  and  nieces,  whether  born 
before  or  after  my  death,  the  capital  sum  which,  at  the  death  of  the  last  survivor  of 
them,  may  be  standing  in  virtue  of  this  my  will  in  the  books  of  the  Bank  of  England, 
shall  become  the  property  of  the  then  nearest  of  kin  to  myself  in  the  male  line 
in  preference  to  the  female  line,  upon  the  condition  of  the  inheritor  thereof  assuming 
the  surname  of  "  Sayer  "  only,  if  not  of  that  surname  ;  and  that  such  inheritor  of  the 
said  capital  sum  shall  bear  and  use,  according  to  the  law  in  such  case  enacted,  the 
arms,  with  the  differences  which  may  have  been  at  any  time  previous  to  my  death 
assigned  to  me.  In  default  whereof  the  next  in  lawful  succession,  and  successively 
the  heir  or  successor,  who  shall  legally  comply  with  these  conditions  in  respect  to 
the  surname  and  the  arms,  shall  become  entitled  to  the  said  capital  sum.  Provided, 
nevertheless,  that  no  inheritor  of  the  same  shall  become  entitled  thereto,  or  be  [59] 
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put  in  possession  thereof,  until  the  party  shall  have  attained  the  age  of  twenty-one 
years." 

And  by  the  codicil  thus  : — 

"  And  I  now  direct  that  the  interest  and  dividends  of  all  the  remainder  of  my 
stock  over  and  above  the  interest  of  £10,000  three  per  cent,  annuities  shall  be 
invested  lialf-yearl}'  as  it  becomes  payable  from  time  to  time,  and  in  like  manner 
the  interest  and  dividends  of  the  invested  interest  in  the  three  per  cent,  annuities 
in  order  that  the  same  shall  accumulate  until  the  expiration  of  twenty-one  years  from 
and  after  my  decease  ;  at  the  termination  of  which  period  of  twenty -one  yeais  the 
whole  capital  sum  then  standing  in  the  books  of  the  Bank  of  England,  in  virtue  of 
my  will,  and  this  a  codicil  thereto,  shall  remain  to  be  disposed  of  towards  my  then 
nearest  of  kin  in  the  male  line,  in  preference  to  the  female  line,  under  the  conditions 
and  restrictions  as  in  my  said  will  are  set  forth  by  me,  the  said  inheritor  first  paying 
therefrom  the  interest  of  £10,000  three  per  cent,  stock  to  the  survivors  of  my 
brothers,  sisters,  nephews,  and  nieces,  until  the  death  of  the  last  survivor  of  them 
in  the  proportions  prescribed  by  my  will  in  their  behalf  and  in  behalf  of  their  children 
(if  any)  until  the  death  of  the  said  last  survivor." 

At  the  foot  of  this  codicil  the  testator  wrote  a  memorandum  directing  his  gold 
medal  of  Java,  his  Clarence  medal,  his  seals,  a  gold  snuff-box  presented  to  him  by 
the  King  of  the  Netherlands,  his  ancient  china  and  pictures,  especially  of  his  great 
uncle  and  his  wife,  his  silver  staff,  naval  histories,  and  Thome's  Capture  of  Java,  to 
be  preserved  by  them,  to  descend  with  the  patent  and  painting  of  his  armorial 
bearings  to  the  "inheritor"  thereafter  of  his  capital  propertj-,  and  to  the  descendant? 
who  might  from  time  to  time  succeed  thereto. 

[60]  At  the  respective  times  of  the  dates  of  the  will  and  codicil,  and  of  the- 
testator's  death,  he  had  two  brothers,  Benjamin  Sayer  and  Charles  Sayer,  and  six 
sisters,  Judith  Innes,  Elizabeth  Boys,  Mary  Sayer,  Susanna  Sayer,  Caroline  Sayer, 
and  Jane  Bradley. 

At  the  expiration  of  twenty-one  years  from  the  testator's  death  there  were  living,, 
— Mrs.  Bradley,  one  son  and  four  daughters  of  Mrs.  Bradley,  three  sons  and  one 
daughter  of  Mrs.  Boys,  and  Captain  Sayer,  a  son  of  a  brother  of  the  testator's. 
father. 

Both  the  testator's  brothers  had  died  bachelors.  Mrs.  Innes  had  died  without 
having  had  a  child ;  Mrs.  Boys  leaving  those  above  mentioned,  and  Mary  Sayer,. 
Susanna  Sayer,  and  Caroline  Sayer  without  having  been  married. 

Captain  Sayer  claimed  to  be  entitled  to  the  trust  fund  as  the  nearest  of  kin  in 
the  male  line  in  preference  to  the  female  line.  The  son  of  Mrs.  Bradley  and  those 
of  Mrs.  Boys  claimed  on  the  other  hand  to  be  the  persons  who  answered  that 
description.  Mrs.  Bradley  herself  claimed  as  being  the  nearest  of  kin  in  the  male 
line.  The  trustees  instituted  the  suit  to  have  these  claims  disposed  of  by  the  decree 
of  the  Court. 

The  Vice-Chancellor  held  that  Mrs.  Bradley  was  entitled  to  the  fund,  and  this 
was  the  appeal  of  Captain  Sayer  from  the  Vice-Chancellor's  decision. 

Mr.  Kussell  and  Mr.  E.  G.  White,  for  the  trustees. 

Sir  Fitzroy  Kelly,  Mr.  Chandless,  and  Mr.  Surrage,  for  Captain  Sayer. 

Captain  Sayer  is  entitled  as  pure  lineal  heir  male.  [61]  All  the  expressions  in 
the  will  point  to  one  person,  as  the  "  inheritor,"  and  indicate  the  testator's  intention 
that  one  person  should  inherit  and  transmit  his  property,  family  name,  and  arms; 
they  shew  that  he  did  not  intend  a  class  of  persons  to  take  his  name  and  divide  his 
heirlooms.  Now,  by  no  other  interpretation  than  that  of  heir  male  could  the  gift- 
have  centred  in  one  person,  and  this  interpretation  accords  with  the  subsequent 
expressions  "inheritor,"  "heir,"  "successor,"  "descendants."  In  the  Court  below 
it  was  argued  that  as  the  lineal  heir  male  would  necessarily  be  of  the  testator's  name, 
the  provision  for  taking  his  name  would  have  been  superfluous  upon  the  construction 
for  which  we  are  contending ;  but  the  answer  is  that  the  bequest  is  so  given  only 
"in  preference  to  the  female  line."  On  an  entire  exhaustion  of  the  male  line  the 
female  line  was  to  succeed,  and  then  the  provision  would  operate.  Moreover,  the 
testator  had  made  provisions  for  his  brothers  and  sisters  and  their  descendants  for 
their  lives  out  of  a  part  of  the  fund,  and  had  thereby  shewn  that  he  meant  some 
inheritor  not  of  their  class.     The  bequests  in   favour  of  his  married  sisters  were 
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settled  for  their  separate  use,  and  it  is  not  probable  that  the  testator  intended  the 
husband  of  a  daughter  to  take  the  capital,  when  he  had  expressly  excluded  him  from 
taking  any  part  of  the  income.  The  testator  used  the  word  "  male  line "  in  its 
ordinary  signification.  In  ordinary  parlance  we  say,  that  on  the  accession  of  Her 
present  Majesty  the  crown  passed  away  from  the  male  line  of  the  House  of 
Hanover. 

The  Solicitor-General  and  Mr.  GifTard  were  for  Mrs.  Bradley. 

Mr.  Rolt,  Mr.  Glasse,  Mr.  Follett,  Mr.  R.  Pryor,  Mr.  Dickinson,  and  Mr.  C.  Hall 
appeared  for  the  other  Respondents. 

[62]  The  following  cases  were  cited  : — Blackbifrough  v.  Batis  (1  P.  Wms.  41),  Pyof 
V.  Fyot  (1  Ves.  sen.  335),  Oddie  v.  Woodfrnl  (3  Myl.  &  Or.  584),  Bernal  v.  Bernal  (lb. 
559)",  Jnthey  v.  Mangles  (4  Beav.  358 ;  10  CI.  &  Fin.  215),  Thomasm,  v.  Moses  (5  Beav. 
77),  Ldgh  v.  Leigh  (15  Ves.  92),  Doe  v.  Fleming  (2  C.  M.  &  R.  638),  Craik  v.  Lamb  (1 
Coll.  489),  Doe  v.  Plumptre  (3  B.  k  A.  474),  Co.  Litt.  31. 

Hallam's  Middle  Ages,  vol.  2,  p.  474,  and  Lingard's  History  of  England,  vol.  3, 
p.  107,  were  also  referred  to. 

Mail  25.  The  Lord  Justice  Knight  Bruce.  This  appeal  raises  a  question 
which  (to  borrow  Lord  Ellenborough's  expressions  in  Fenny  v.  Ewestace  (4  M.  &  S. 
58) ),  may  perhaps  seem  one  for  a  grammarian  rather  than  a  lawyer,  or  that  a  school- 
master might  decide  as  well  as  a  Judge. 

The  Appellant's  proposition,  strangely  as  it  may  sound,  is  that  a  woman  cannot  be 
so  related  to  a  man  as  that  she  can  properly  be  said  to  be  of  kin  to  him  in  the  male 
line,  a  proposition,  however,  not  intended  to  draw  into  controversy  the  laws  of  nature, 
but  rather,  I  repeat,  one  of  philological  science.  It  arises  thus — the  testator  in 
the  cause,  Rear  Admiral  George  Sayer,  was  an  agnatic  kinsman  of  the  Appellant, 
who,  having  been  born  before  the  end  of  the  twenty-one  years,  which  I  am  about  to 
mention,  complains  of  the  refusal  of  the  Vice-Chancellor,  Sir  William  Wood,  to  con- 
strue in  his  favour  a  passage  contained  in  a  codicil  to  the  will  of  that  gallant  officer, 
directing,  in  effect,  the  residue  of  his  personal  estate  to  [63]  be  accumulated  for 
twenty-one  years  next  after  his  death,  and  at  the  end  of  that  period  giving  it  to  his 
then  nearest  of  kin  in  the  male  line.  The  very  words  are  these.  (His  Lordship  read 
them.) 

The  context,  whether  of  the  codicil  alone  or  of  the  whole  of  the  testamentary 
instrument  taken  together,  may,  I  think,  be,  without  injustice,  treated  on  the  present 
occasion  as  of  no  importance,  though  I  agree  that  the  provisions  as  to  the  testator's 
name  and  arms  (if  material  at  all  to  be  considered)  may  be  thought  to  have  a  bearing 
rather  against  than  for  the  Appellant,  since  we  must,  I  conceive,  especially  after  the 
case  of  Leigh  v.  Leigh  (15  Ves.  92),  ascribe  those  provisions  to  the  testator's  contempla- 
tion of  the  possibility  that  the  person  or  every  person  designated  to  take  the  capital 
of  his  property  might  not  be  a  male  agnate ;  and,  though  this  is  not  inconsistent  with 
attributing  to  him  a  wish  to  prefer  a  male  agnate  to  any  other  relative,  still  the 
circumstance  does  not  assist  the  Appellant. 

The  facts  deserving  attention  are  these  : — The  testator,  who  seems  to  have  left 
none  but  collateral  kindred,  and  died  a  bachelor,  had  brothers  and  sisters,  all  of  the 
whole  blood,  who  survived  him,  and  were  the  persons,  the  only  persons,  who  would, 
under  the  Statute  of  Distributions,  have  been  beneficially  entitled  to  the  clear  residue 
of  his  personal  estate  if  he  had  died  intestate. 

Of  these  brothers  and  sisters  all,  except  Mrs.  Boys  and  the  Respondent  Mrs. 
Bradley,  who  is  still  alive,  died  within  the  term  of  twenty-one  years  mentioned  in 
the  codicil,  without  leaving  issue.  The  death  of  Mrs.  Boys  happened  in  1833.  Of 
this  lady  there  are  sons  [64]  and  a  daughter  living.  Mrs.  Bradley  also  has  a  son 
alive,  whom  I  suppose  to  have  been  born  before  the  end  of  the  twenty-one  years,  that 
term  having  expired  in  the  course  of  the  year  1852. 

The  Appellant  (a  kinsman  to  the  testator  only  as  his  cousin)  is  the  son  of  the 
testator's  paternal  uncle  of  the  whole  blood,  and  was,  I  assume,  at  the  end  of  the 
twenty-one  years,  the  sole  subsisting  male  issue  in  a  pure  male  line  of  the  testator's 
paternal  grandfather,  so  that,  if  a  real  estate  had  been  settled  on  the  testator's  father 
in  tail  male,  with  remainder  to  the  testator's  paternal  grandfather  in  tail  male,  it 
would,  on  the  death  of  the  testator's  last  surviving  brother  in  1851,  have  devolved 
per  for  mam  doni  on  the  Appellant,  whom  I  assume  also  to  be,  and  at  the  end  of  the 


432  BOYS   V.    BRADLEY  4  DE  G.  M.  &  G.  66. 

twenty-one  years  to  have  been,  the  testator's  nearest  relative,  except  the  issue  of  the 
testator's  father. 

To  return  to  the  knguage  of  the  testamentary  dispositions,  the  term  "nearest  of 
kin  "  is  obviously  one  not  necessarily  confined  to  a  single  person,  it  may  include  a 
plurality.  The  testator  has  not  used  anywhere  the  word  "heirs,"  or  the  phrase 
"male  heir."  There  are  indeed  to  be  found  once  the  word  "heir"  and  several  times 
the  word  "inheritor,"  but  the  latter  in  the  sense  merely  of  "taker,"  and  the  former 
in  no  technical  sense.  Nor  has  he  said  "  male  nearest  of  kin,"  or  "  nearest  of  male 
kin."  He  has  used  the  word  "male  "  only  in  conjunction  with  the  word  "line."  So 
of  the  word  "female."  To  remark  that  he  has  said  "in  the  male  line,"  not  "in  a 
male  line,"  nor  "of  the  male  line"  is  perhaps  immaterial.  But  having  made  use  of 
the  two  terms  "male  line"  and  "female  line,"  expressing  a  preference  of  one  line  to 
the  other,  though  not  perhaps  meaning  exclusion,  he  must  have  understood  [65]  one 
term  as  something  substantially  difTereiit  from  the  other.  What  did  he  understand 
by  either  1  This,  as  Lord  Eldon  .said,  in  Bootle  v.  Blunddl  (1  Mer.  237),  never  can  be 
ascertained,  the  question  being  what  the  testator  "  has  authorized  the  Court  to  say  it 
is  probable  was  his  meaning,"  "  Laborare  cle  verho  "  is  here  "  Laborare  de  re." 

The  expression  "  female  line  "  is  one  habitually,  I  believe,  used  less  strictly  than 
the  phrase  "  male  line."  The  idiom  of  the  English  language  seems  to  authorize  one  to 
designate  all  his  maternal  kindred  as  his  relatives  in  the  female  line,  whether  related 
to  his  mother  on  her  father's  side  or  otherwise,  but  not  to  authorize  an  equally  free 
application  of  the  term  "  male  line."  When  a  correct  speaker  saj's  that  one  person 
is  related  to  another  in  the  male  line,  we  understand  him  to  mean  that  they  are  the 
"  arinati "  of  the  Roman  law,  that  is,  "  cognati  per  virilis  sexus  personas  cognatione 
conjuncti."  A  man,  therefore,  is  not  necessarily  related  in  the  male  line  to  all  his 
father's  relatives ;  and  I  am  not  satisfied  that,  in  the  present  testator's  testamentary 
dispositions,  it  would  either,  on  the  ground  that  he  has  used  also  the  term  "  female 
line  "  or  otherwise,  be  safe  to  construe  the  words  "in  the  male  line  "  as  equivalent  to 
"  ez  parte  paternd,"  that  is,  as  importing  more  than  agnation  in  the  strict  sense. 

This  view,  though  not  unfavourable  to  the  Appellant,  does  not  decide  the  dispute 
for  him.  He  has  still  to  establish  the  proposition  that,  at  the  end  of  the  twenty-one 
years,  he  was  the  testator's  nearest  of  kin  in  the  male  line,  which  involves  (as  I  have 
said)  the  assertion  that  a  woman  cannot  be  of  kin  to  a  man  in  the  male  line,  if  that 
terra  is  used  strictly,  since  it  is  clear  that,  at  the  end  of  the  twenty-one  years,  Mrs. 
Bradley  alone  [66]  w-as  the  testator's  nearest  of  kin,  and,  if  a  woman  can  strictly  be 
said  to  be  of  kin  to  her  father's  son  in  the  male  line,  his  nearest  of  kin  in  the  male 
line  also.  But  I  apprehend  that,  when  one  person  is  by  however  exact  a  speaker  said 
to  be  related  to  another  in  the  male  line,  this  does  not  necessarily  import  that  each 
or  either  is  of  the  male  sex,  more  than  if  it  is  said  that  one  person  is  related  to 
another  in  the  female  line  this  of  necessity  means  that  each  or  either  is  a  woman. 

A  man's  maternal  uncle  is  related  to  him  in  the  female  line  ;  his  paternal  aunt  not 
necessarily  so.  A  woman  and  a  man  may  certainly  be  agnates  to  each  other ;  for 
they  may  be  "per  virilis  se.xiis  personas  cognatione  conjuncti,"  which  is  being  related 
to  each  other  in  the  male  line  in  every  sense. 

The  testator  was  of  the  house  of  Sayer,  and  therefore  a  Sayer  in  the  male  line ; 
so  is  Mrs.  Bradley.  Every  woman  must  come  of  some  male  stock,  and  accordingly 
be  of  some  male  line,  at  least  if  legitimately  born.  Mrs.  Bradley  was  legitimately 
born,  but  comes  of  no  male  line,  unless  that  which  was  the  male  line  of  the  testator. 
A  man  has  two  granddaughters,  one  the  daughter  of  a  son,  the  other  of  a  daughter. 
He  says  of  them  correctly,  "  one  is  my  granddaughter  in  the  male  line,  the  other 
not. '  A  lady,  having  two  first  cousins  not  related  to  each  other,  one  the  daughter  of 
a  paternal  uncle  of  the  whole  blood,  the  other  the  son  of  a  maternal  uncle,  may 
properly  describe  the  former  as  being,  and  the  other  as  not  being,  her  cousin  german 
in  the  male  line.  A  widower  with  a  daughter  marries  a  woman  not  related  to  his 
former  wife,  and  has  a  son  by  the  second  marriage.  If  the  brother  and  sister  are 
not  of  kin  to  each  other  in  the  male  line,  they  are  of  kin  to  each  other  in  no  line 
at  all. 

[67]  It  appears  to  me  that  the  Vice-Chancellor  was  right  in  deciding  against  the 
Appellant.  I  lay  no  stress  on  the  circumstance,  that  the  Appellant's  construction 
would,  in  a  possible  case,  have  excluded  all  the  testator's  sisters  and  their  issue,  male 
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and  female,  in  favour  of  a  person  whose  last  common  ancestor  (ccnnmvnis  cognationis 
audor)  with  the  testator  was  living  in  the  time  of  the  Plantagenets. 

But  I  may  observe  that,  when  considering  the  argument  in  support  of  the  appeal, 
it  occurred  to  me  to  think  what,  upon  the  theory  of  that  argument,  would  have  been 
the  devolution  of  the  residue  if  during  the  twent3'-one  years  there  had  been  a  failure 
of  male  agnates.  Would  it  in  that  event,  and  on  that  theory,  have  gone  as  upon  an 
intestacy,  or,  through  the  words  "in  the  preference  to  the  female  line,"  by  way  of 
gift  to  any  person  or  persons?  And  if  so,  to  whom?  And  especially  to  whom,  if 
the  issue  of  the  testator's  father  had  failed  during  the  twent}'-one  years,  but  there  had 
at  the  end  of  that  period  been  living  paternal  and  maternal  relatives  of  the  testator 
the  maternal  nearer  than  the  paternal  1 

It  is  obvious  that  if  it  could  be  maintained  as  suggested  in  Doe  v.  Plumptre  (3  B. 
&  A.  474),  (where  Coke  Lit.  and  a  verj'  learned  note  by  Mi-.  Hargrave  are  referred 
to)  that  the  testator  has  required  the  person  or  persons  to  take  at  the  end  of  the 
twenty-one  years  to  be,  at  that  time,  absolutely  either  the  nearest  or  some  or  one  of 
the  nearest  of  kin  (whatever  the  possible  necessitj'  of  any  additional  qualification), 
or  if  it  could  be  asserted  that  the  testator's  intention  in  using  the  words  "  in  the  male 
line  in  the  preference  to  the  female  line,"  was  merely  to  [68]  postpone  or  exclude 
those  only  related  to  him  maternally  in  favour  of  his  father's  blood,  the  Appellant 
has  no  title,  his  claim  depending  altogether  on  the  validity  of  the  proposition  (in  my 
judgment  I  repeat  untenable)  that  the  gift  in  dispute  was  to  the  person  or  persons 
who,  at  the  end  of  the  twenty-one  years,  should  be  the  testator's  nearest  male  agnate 
or  nearest  male  agnates,  howsoever  distant  in  blood,  and  whatever  the  proximity  of 
collateral  kindred  otherwise  related  to  him. 

I  have  but  to  observe  further  that,  in  what  has  been  stated,  I  have  assumed  two 
points  (which,  viewing  the  Appellant  and  Mr.  and  Mrs.  Bradley  as  the  only  parties 
substantially  to  the  contest  before  us,  it  was  safe  to  assume,  but  upon  which  I  have 
not  meant  to  give  an  opinion  prejudicial,  nor  do  I  now  make  any  intimation  of 
encouragement  to  any  other  claimant) :  first,  that  the  words  under  discussion  are 
intelligible,  are  capable  of  construction,  and  next  that  (whatever  may  be  the  range  of 
the  word  "lineal,"  considered  by  Mr.  Collyer  in  a  note  to  Craik  v.  Lamb  (1  Coll. 
489)),  to  speak  of  a  man's  merely  collateral  kindred  as  related  to  him  in  any  "line" 
is  not  an  improper  use  of  language,  but  equally  allowable  with  the  genealogical 
"  transversa  linea  "  of  the  civil  lawyers. 

The  Lord  Justice  Turner.  The  sole  question  which  we  are  called  upon  in 
this  case  to  decide  is,  whether  the  Appellant  is  entitled  to  the  capital  of  the  residuary 
estate  of  Admiral  Sayer,  the  testator  in  this  cause. 

The  testator.  Admiral  Sayer,  by  his  will,  dated  the  13th  July  1816  (his  Lordship 
read  it). 

[69]  From  the  terms  of  this  will,  it  is  evident  that  the  testator,  at  the  time, 
contemplated  obtaining  a  grant  of  arms,  and  accordingly,  some  time  after  the  date  of 
the  will,  and  in  the  year  1821,  he  procured  this  grant.  (His  Lordship  read  it;  the 
substance  is  set  out  in  Mr.  Hare's  report.) 

After  obtaining  this  grant,  and  on  the  29th  of  March  1831,  he  made  a  codicil  to 
bis  will.     (His  Lordship  read  it.) 

At  the  foot  of  this  codicil  he  wrote  a  memorandum,  dated  in  April  1831.  (His 
Lordship  read  it.) 

At  the  foot  of  the  memorandum  there  is  written  his  monumental  inscription, 
describing  him  as  the  eldest  of  the  three  sons  of  Benjamin  Sayer,  Esq. 

He  died  on  the  29th  of  April  1831,  without  having  been  married,  and  the  term 
of  twenty -one  years  mentioned  in  the  codicil  expired  on  the  29th  of  April  1852. 

The  testator,  at  the  date  of  his  will,  had  two  brothers  and  six  sisters,  all  of  whom 
survived  him  ;  but  the  two  brothers  and  five  of  the  sisters  died  during  the  term  of 
twenty-one  years.  The  other  sister,  Mrs.  Bradley,  survived  the  expiration  of  the 
term.     The  two  brothers  died  without  issue,  and  had  never  been  married. 

The  Appellant  is  the  first  cousin  of  the  testator.  He  was  not  the  testator's 
nearest  of  kin  at  the  expiration  of  the  term  of  twenty-one  years,  Mrs.  Bradley,  the 
testator's  sister,  being  then  living ;  but  he  is  the  son  of  the  testator's  paternal  uncle, 
and,  tracing  the  relationship  to  the  testator  through  males  only,  he  is  the  nearest 
relation  the  testator  had  at  the  expiration  of  the  twenty-one  years'  term.     His  claim 
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to  the  residue  rests  entirely  upon  this  foundation.  In  order  to  make  it  good,  he 
must  establish  [70]  that,  according  to  the  true  meaning  of  the  will,  codicil,  and 
memorandum  of  this  testator,  he  answers  the  description  of  the  testator's  next  of  kin 
in  the  male  line,  in  preference  to  the  female  line. 

It  was  argued,  on  his  behalf,  that  the  description  applied  by  this  testator  to  the 
person  who  was  to  take  the  capital  of  his  property,  that  of  "  nearest  of  kin  in  the 
male  line  in  preference  to  the  female  line,"  applied  and  could  only  apply  to  a  male 
claiming  through  a  continuous  line  of  males  ;  and  the  argument  was  supported  by 
reference  to  the  cases  in  which  that  meaning  has  been  attributed  to  the  words  "  male 
descendant "  and  "male  lineal  descendant."  But  I  much  doubt  the  application  of 
those  cases  to  a  case  like  the  present.  In  those  cases,  there  is  a  designation  of  the 
person  to  take,  independent  of  the  line  through  which  he  is  to  take.  The  description 
can  be  answered  by  a  male  only.  But  in  this  case  there  is  no  designation  of  the 
persons  to  take,  independent  of  the  line  through  which  they  are  to  take,  except  by 
the  general  term  "next  of  kin,"  which  may  apply  to  a  female  as  well  as  to  a 
male. 

Assuming,  however,  that  under  a  disposition  of  personal  property  to  the  nearest 
of  kin  in  the  male  line,  in  preference  to  the  female  line,  unexplained  by  any  context, 
and  unaccounted  for  by  any  surrounding  circumstances  to  which  the  Court,  placing 
itself  in  the  position  of  the  testator,  could  refer,  the  property  would  go  to  the  nearest 
male  relation  deriving  through  a  continuous  line  of  males,  there  can  be  no  doubt  that 
the  context  and  the  surrounding  circumstances  may  alter  this  destination,  and  shew 
that  the  person  who  would  thus  be  entitled  in  the  absence  of  context  and  of  sur- 
rounding circumstances  was  not  the  person  who  was  intended  by  the  testator  to  be 
the  recipient  of  his  bounty.  And,  in  my  opinion,  the  [71]  context  of  these  instru- 
ments, coupled  with  the  surrounding  circumstances,  is  sufficient  to  shew  that  this 
testator,  when  he  used  the  expression  "my  nearest  of  kin  in  the  male  line  in  prefer- 
ence to  the  female  line,"  did  not  intend  to  describe  a  male  person  claiming  through  a 
continuous  line  of  males. 

This  testator,  by  his  will,  has  given  the  income  of  his  property  as  to  three- 
fourths  to  his  brothers  and  sisters,  and  one-fourth  to  his  nephews  and  nieces, 
until  the  death  of  the  last  survivor  of  his  brothers  and  sisters,  and  then  he  has 
given  three-fourths  of  the  income  to  his  nephews  and  nieces,  and  one-fourth  to 
the  children  of  the  nephews  and  nieces  until  the  death  of  the  last  survivor  of  the 
nephews  and  nieces.  It  is  clear,  therefore,  that  when  he  made  his  will  he  contem- 
plated that  there  would  be  children  of  the  nephews  and  nieces  when  the  last  survivor 
of  them  died,  and  the  codicil  shews  that  he  also  contemplated  that  there  might  be 
such  children  at  the  expiration  of  the  twenty-one  years'  term.  He  must  have  known 
then  that  these  children  might  be  his  nearest  of  kin  or  some  of  his  nearest  of  kin. 
Then  he  gives  the  capital  of  the  property  thus,  "  At  the  termination  of  which  period 
of  twenty-one  years  the  whole  capital  sum  then  standing  in  the  books  of  the  Bank 
of  England  in  virtue  of  my  will,  and  this  a  codicil  thereto,  shall  remain  to  be 
disposed  of  towards  my  then  nearest  of  kin  in  the  male  line  in  preference  to  the 
female  line." 

The  words  "  male  line  "  here  are  evidently  used  in  contra-distinction  to  "  female 
line,"  and  if  the  male  line  means  a  male  claiming  through  males,  the  female  line  must 
equally  mean  a  female  claiming  through  females ;  and  what  then  would  be  the 
result  supposing  the  children  to  be  the  nearest  of  kin  ?  That  the  daughters  of  [72] 
nephews  would  not  be  included  in  the  terms  of  gift,  nor  the  sons  of  nieces  in  the 
terms  of  exclusion.  A  construction  leading  to  such  a  result  cannot  surely  be 
reasonable. 

Again,  the  provision  as  to  the  change  of  name  clearly  shews  that  the  testator 
contemplated  that  a  person  not  bearing  his  name  might  succeed  to  his  property.  But 
a  male  claiming  through  males  could  bear  no  other  name,  unless,  indeed,  in  the 
unusual  case  of  a  change  of  name,  an  event  to  which,  in  the  absence  of  any  such 
indication,  we  .should  not,  I  think,  be  justified  in  considering  the  testator  to  have 
referred.  Where  a  testator  refers  to  a  state  of  things  which  may  happen  in  the 
ordinary  course,  or  may  happen  under  extraordinary  circumstances,  it  would  not,  I 
think,  be  a  sound  rule  of  construction  to  refer  the  language  which  he  has  used  to  the 
extraordinary  and  not  to  the  ordinary  course  of  events. 
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But,  again,  there  is,  I  think,  yet  more  convincing  evidence,  upon  the  face  of  these 
instruments,  that  this  testator  had  no  such  intention  as  the  Appellant  must  cstaMish 
in  order  to  maintain  his  claim.  By  the  memorandum  various  articles,  which  the 
testator  enumerates,  are  to  descend  with  the  patent  of  his  armorial  ))earings  to  the 
inheritor  hereafter  of  his  capital  propeity.  He  thus  shews  that  the  ])erson  to  whom 
his  patent  would  descend  was  the  person  who  was  intended  to  take  his  property  ; 
and  the  patent  is  limited  to  the  descendants  of  his  father.  It  is  clear,  therefore,  that 
he  intended  the  descendants  of  his  father  to  take  in  preference  to  more  remote 
relations.  It  is  further  remarkable,  in  connection  with  this  subject  of  the  arms,  that, 
in  the  will  he  uses  the  term  "assume,"  as  to  the  name,  but  [73]  drops  it  as  to  the 
arms,  and  contents  himself  with  the  expression  that  they  shall  be  borne  and  used. 

These  considerations,  and  others  which  are  adverted  to  in  the  Court  below,  have 
satisfied  my  mind  that  this  testator  had  no  such  meaning  as  has  been  imputed  to  him 
by  the  Appellant,  and  I  concur,  therefore,  in  opinion  that  this  apppeal  must  be 
dismissed. 


[73]     Key  v.  Key.     Before  the  Lords  Justices.     Jp^-il  27,  May  3,  7,  1853. 

[S.  C.  1  Eq.  Rep.  82  ;  22  L.  J.  Ch.  641  ;  17  Jur.  769 ;  22  L.  T.  (0.  S.),  67.  See  In  re 
Betty  Smith's  Trusts,  1865,  L.  R.  1  Eq.  82;  In  re  riwinsons  Trusts,  1870,  L.  R.  11 
Eq.  148  ;  IWaite  v.  Litllewood,  1872,  L.  R.  8  Ch.  75.  Observed  on,  Pri/se  v.  Pryse, 
1872,  L.  R.  15  Eq.  86.  See  Sweeting  v.  Prideaux,  1876,  2  Ch.  D.  415;  Bowen  v. 
Lewis,  1884,  9  App.  Cas.  900 ;  Mellor  v.  Daintree,  1886,  33  Ch.  D.  206.] 

A  testator,  before  the  Wills  Act  came  into  operation,  devised  his  "estate"  at  A.  to 
S.  K.  for  life,  charged  with  life  annuities,  but  in  case  the  annuitants,  or  any  one 
of  them,  survived  S.  K.,  he  gave  the  aforesaid  "estate"  to  S.  K.'s  eldest  surviving 
son,  charged  with  the  annuities,  but  in  default  of  issue  male  he  gave  the  aforesaid 
"  estate  "  to  T.  K.,  charged  in  like  manner,  and  unto  his  eldest  son  upon  the  same 
conditions,  but  in  default  of  issue  male  the  premises  were  to  descend  to  the 
testator's  heirs,  charged  as  above.     Held, 

1.  That  the  limitation  to  S.  K.'s  eldest  surviving  son  ought  not  to  be  construed 
literally  so  as  to  make  it  dependent  on  S.  K.  being  survived  by  one  of  the 
annuitants. 

2.  That  the  words  in  default  of  issue  male  were  not  to  be  construed  referentially  as 
meaning  in  default  of  an  eldest  surviving  son,  but  generally,  so  as  to  give  S.  K.  an 
estate  in  tail  male. 

3.  That  the  use  of  the  word  "  estate  "  was  not  in  the  above  will  sufficient  to  give  the 
eldest  surviving  son  of  S.  K.  an  estate  in  fee-simple. 

4.  That  where,  upon  the  careful  perusal  of  an  instrument,  it  is  impossible  not  to  be 
satisfied  that  a  strict  and  ordinary  interpretation  of  its  language  would  disappoint 
the  intention  with  which  it  was  framed,  such  an  interpretation  is  not  to  be  adopted. 

This  was  a  special  case  for  the  opinion  of  the  Court  under  the  Act  13  &  14  Vict. 
c.  33,  upon  the  construction  of  the  will  of  John  Key,  dated  the  2d  of  November 
1784,  of  which  the  material  parts  were  the  following: — 

"  I  give  and  bequeath  unto  Samuel  Key,  son  of  my  cousin  Thomas  Key,  late  of 
Alford,  in  the  county  of  [74]  Lincoln,  deceased,  all  that  enclosed  estate  lying  and 
being  within  the  parish  of  Ashby  Folville,  in  the  county  of  Leicester,  commonly 
called,"  &c.  (The  parcels  were  described)  "  for  and  during  his  own  life,  charged  with 
the  following  annuities,  namely — to  Jane  Dobson  and  Mary  Eawlings,  daughters  of 
my  cousin  Jane  Rawlings,  deceased,  the  sum  of  ten  pounds,  to  be  paid  to  each  of 
them  out  of  the  rents  and  profits  of  the  said  demised  premises  yearly  and  every  year 
during  their  natural  lives,  clear  of  all  deductions  whatsoever,  in  two  equal  portions, 
on  the  twenty-fourth  day  of  June  and  the  twenty-fifth  day  of  December  in  every 
year  :  and  I  also  give  the  like  annuity  of  ten  pounds  by  the  year  to  each  of  his  two 
brothers,  namely — William  and  Ellis  Key,  for  and  during  their  natural  lives,  charged 
on  the  above  demised  premises,  and  made  payable  as  above  recited.  But  in  case  the 
aforesaid  annuitants,  or  any  of  them,  shall  survive  the  said  Samuel  Key,  I  then  give 
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and  bequeath  the  aforesaid  estate  at  Ashby  Folville  unto  the  eldest  surviving  son  of 
the  said  Samuel  Key,  charged  with  the  aforesaid  annuities,  but  in  default  of  issue 
male,  I  give  and  bequeath  the  above  demised  premises  unto  his  brother,  Thomas  Key, 
charged  in  like  manner  with  the  aforesaid  annuities,  and  unto  his  eldest  surviving  son 
on  the  same  conditions  ;  but  in  default  of  issue  male,  my  will  is  that  the  aforesaid 
demised  premises  do  descend  unto  my  heirs  at  law,  charged,  nevertheless,  with  the 
above-mentioned  annuities  or  out  payments." 

The  testator  died  on  the  1st  of  April  1789,  a  bachelor,  leaving  Jane  Reeve,  his 
only  sister,  his  heiress  at  law.  Samuel  Key  died  in  1835,  intestate  as  regarded  the 
Ashby  Folville  estates,  having  survived  all  the  annuitants,  leaving  John  Key,  of 
Fulford,  his  eldest  son,  Samuel  Key,  the  younger  (the  Plaintift'),  his  second  son,  and 
other  children. 

[75]  Thomas  Ke\'  died  in  May  1833,  without  having  had  a  child.  John  Key,  of 
Fulford,  died  on  the  9th  of  January  1850,  having  by  his  will,  dated  the  2d  September 
185-4,  devised  all  his  freehold  lands  and  hereditaments  to  the  use  of  his  brother, 
Samuel  Key,  the  younger,  and  two  other  trustees  upon  tru.st  for  sale  and  investment 
of  the  proceeds  and  payment  of  the  income  to  Jane  Key,  his  widow,  for  life,  for  her 
separate  use,  and  of  the  capital  after  her  decease  to  his  children.  He  left  Frances 
Key,  his  only  child. 

Samuel  Key,  the  younger,  the  Plaintiff,  claimed  the  estate  as  heir  male  of  the 
body  of  his  father,  Samuel  Key. 

The  Defendants  were  Jane  Key,  the  widow  of  John  Key,  of  Fulford  (who  claimed 
to  be  entitled  to  dower),  Frances  Key,  who  claimed  as  the  heiress  of  John  Key,  of 
Fulford,  and  John  Reeve,  who  was  heir  at  law  of  the  testator,  and  of  Jane  Reeve. 

The  questions  were: — 

1st.  Whether  in  the  events  v/hich  had  happened,  John  Key,  of  Fulford,  became 
entitled  to  any,  and  what  estate  or  interest  in  the  Ashbj'  Folville  estate  under  the 
will  of  John  Key,  the  testator,  or  otherwise"? 

2dly.  Whether  Jane  Key  was  entitled  to  dower  out  of  the  Ashby  Folville  estate, 
and  if  so  whether  she  was  put  to  election  as  to  such  dower  by  the  will  of  her  late 
husband  ] 

3dly.  Whether  the  Plaintiff,  Samuel  Key,  the  younger,  had  become  entitled  to 
any,  and  what  beneficial  interest  in  the  estate  under  the  will  of  John  Key,  the 
testator,  or  whether  the  same  was  now  vested  in  him  under  the  will  of  John  Key,  of 
Fulford  1 

[76]  Fourthly.  Whether  John  Reeve  had  become  entitled  to  any,  and  what,  estate 
or  interest  in  the  Ashby  Folville  estate. 

Mr.  Glasse  and  Mr.  Dickinson,  for  the  Plaintiff. 

First.  The  limitations  to  take  effect  after  the  death  of  Samuel  Key  could  not 
have  been  intended  to  be  contingent  upon  a  perfectly  collateral  event,  such  as  that 
of  Samuel  Key  being  survived  by  all  or  any  of  the  annuitants.  That  contingency 
must  be  read  as  qualifying  the  words  "charged  with  the  aforesaid  annuities"  only, 
and  not  as  applying  to  the  limitation  itself.  Any  other  construction  would  involve 
an  absurdity,  while  that  suggested  would  be  in  conformity  with  the  principles  on 
which  Courts  have  acted  in  many  cases.  Anoni/moiis  (2  Vent.  363),  JFehh  v.  Hearing 
(Cro.  Jac.  415),  Holmes  v.  Crwlork  (3  Ves.  317),  Pearsall  v.  Simpson  (15  Ves.  29), 
QuicJce  V.  Leach  (13  M.  &  W.  218). 

Secondly.  The  limitation  to  Samuel  Key  for  life  with  remainder  "  to  the  eldest 
surviving  son  of  Samuel  Key,  with  remainders  over  in  default  of  issue  male,  '  must 
mean  in  default  of  issue  male  of  Samuel  Key,  so  that  Samuel  Key  took  an  estate  in 
tail  male.     The  Plaintiff  therefore  as  the  heir  male  is  entitled  to  the  estate. 

They  also  cited  Robinson  v.  Bobinson  (1  Burr.  38  ;  2  Ves.  225  :  S.  C.  nom.  Uobinson 
V.  Hicks,  3  Bro.  P.  C.  (Tomlin's  ed.)  180),  Jtfornei/-General  v.  Sutton  (1  P.  Wms.  753), 
Doe.  V.  Halley  (8  T.  R.  5),  fFight  v.  Leir/h  (15  Ves. '564),  Parr  v.  Suindeh  (4  Russ.  283), 
Doe  V.  Gallini  (3  A.  &  E.  340),  Doe  v.  'Lucraft  (1  Moo.  &  Scott,  573),  Masseii  v.  Hudson 
<2  Mer.  130). 

[77]  Mr.  Lee  and  Mr.  Lonsdale,  for  Jane  Key,  cited  Luxfwd  v.  Cheek  (3  Lev.  125), 
Tompkins  v.  Tompkins  (Prec.  Ch.  397). 

Mr.  Roundell  Palmer  and  Mr.  Druce,  for  Miss  Frances  Key. 

The  words  "  in  default  of  issue  male,"  must  be  read  with  reference  to  the  issue 
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male  previously  mentioned,  viz.,  an  elde.st  surviving  .son.  Monei/penni/  v.  Jifiimj  (7 
Hare,  568),  Bennett  v.  Lowe  (5  Moore  &  P.  485),  East  v.  C/mJc  (  2  Yes.  30),  Jiulsm  v. 
Brt/ant  (1  Coll.  681),  Doe  v.  Frkker  (6  Exch.  510).  There  having  been  an  eldest  sur- 
\ivii)g  son  to  whom  the  "estate  "  was  devised,  charged  with  annuities,  he  took  in 
fee-simple. 

Mr.  Malins  and  Mr.  Dugmore,  for  John  Reeve,  the  heir  at  law. 

First,  the  ordinary  and  correct  interpretation  of  the  words  used  by  a  testator 
must  be  adhered  to,  unless  it  can  be  shewn  that  the  testator  used  thorn  in  a  difierent 
sense,  and  no  transposition  or  interpretation  can  be  made,  merely  liecause  the  dispo- 
sition as  it  stands  may  appear  capricious.  Applying  that  rule  to  the  present  case, 
there  is  no  devise  in  the  event  which  happened  of  all  the  annuitants  dying  in  the 
lifetime  of  Samuel  Key. 

Secondly,  if  the  Court  should  think  otherwise,  still  the  devise  was  to  the  eldest 
surviving  son  for  life,  or  in  tail  male,  and  the  reversion  descended  to  the  heir. 

Thev  cited  and  commented  upon  ShuhUuun  v.  Smith  (6  Dow.  22),  Denn  v.  Bivjahaw 
(6  T.  K!  512),  Amersbnni  v.  Brmcn  (1  Ves.  477,  482),  Doe  v.  [78]  Cooke  (7  East,"269), 
Foster  V.  Bomnei/  (11  East,  594),  Ha>/ v.  Coventry  (3  T.  R.  83)  Doe  v.  Lean  (1  Q.  B. 
229),  Masseifv.' Hudson  (2  Mer.  130),  Holmes  v.  Crmlock  (3  Ves.  317),  Browne  v.  Liml 
Kenim  (3  Madd.  410),  Parr  v.  Swiwiels  (4  Russ.  283),  £arli/v.  Middleton  (14  Beav. 
453),  Bird\.  Luekie  (8  Hare,  301),  Dicken  v.  Clarke  (2  Y.  &'C.  572),  inisoii  v.  Eden 
(14  Q.  B.  256),  ThornhiU  v.  Hall  (8  Bli.  N.  S.  i<S),  Doe  v.  Haslewood  (10  C.  B.  545), 
Livesei/  v.  Liresey  (2  H.  of  L.  Ca.  419),  East  v.  Twi/ford  (9  Hare,  713),  Doe  v.  Fatu/han 
(5  B.  '.t  A.  464),  Doe  v.  Tiieker  (3  B.  &  Ad.  473),  'Doe  v.  Ta^/lor  (10  Q.  B.  718),  Doe  v. 
Charlton  (1  Man.  &  Gr.  429). 

Judgment  reserved. 

May  7.  The  Lord  Justice  Knight  Bruce.  In  this  case  the  Plaintiff  is  neither 
the  heir  nor  the  co-heir,  nor  descended  from  any  heir  or  coheir  of  the  testator,  who 
died  a  bachelor,  and  whose  heiress  presumptive  when  he  made  his  will,  and  heiress  at 
his  decease,  was  his  sister,  Mrs.  Reeve,  the  grandmother  of  one  of  the  Defendants. 

It  seems  that  Samuel  Key  named  in  the  will  as  a  particular  devisee,  was  not  other- 
wise related  to  the  testator  than  as  his  first  cousin,  once  removed,  but  was  his  kinsman 
through  males  exclusively,  and  the  state  of  the  family  was  such  that  if  a  freehold  of 
inheritance  had  been  settled  on  the  testator's  paternal  grandfather  in  tail  male,  it 
would,  on  the  testator's  death,  happening  [79]  either  when  it  did  or  immediately 
after  the  making  of  the  will,  have  descended  or  devolved  from  the  testator  on 
that  Samuel  Key  in  tail  male  per  formam  doni ;  and  would  also,  per  formam  doni,  have 
descended  or  devolved  from  him  at  his  death  on  his  eldest  son,  the  deceased  John 
Key,  of  Fulford,  and  from  him  at  his  death  on  his  brother,  the  Plaintiff.  These 
circumstances  were  admitted  on  all  hands  at  the  Bar,  and  it  was  in  the  same  manner 
admitted  that  Samuel  Key,  the  particular  devisee,  was  the  same  person  as  Samuel 
Key  the  residuary  legatee  and  executor  ;  that  not  any  issue  of  Samuel  Key  the 
devisee  was  born  in  the  testator's  lifetime,  and  that  Samuel  Key  the  devisee  had  a 
brother  of  the  whole  blood,  named  Thomas  Key,  who  was  born  before  the  will,  and 
being  the  person  mentioned  in  the  case  as  having  died  in  the  year  1833  must  have 
survived  the  testator.  Aware  of  these  facts  we  are  to  interpret  the  language  of  the 
will. 

The  first  question  is,  whether  the  words  "but  in  case  the  aforesaid  annuitants,  or 
any  one  of  them,  shall  survive  the  said  Samuel  Key,  I  then  give  and  bequeath  the 
aforesaid  estate  at  Ashby  Folville  unto  the  eldest  surviving  son  of  the  said  Samuel 
Key  charged  with  the  aforesaid  annuity  "  are  to  be  construed  literally  and  strictly, 
and  to  be  treated  for  every  purpose  and  in  every  sense  in  the  order  in  which  they 
stand.  It  would,  in  my  opinion,  be  prodigiously  wrong  to  do  so.  I  think  it  plain 
that  the  words  "but  in  case  the  aforesaid  annuitants,  or  any  one  of  them,  shall 
survive  the  said  Samuel  Key-j"  are  to  be  understood  and  treated  exactly  as  if  they 
had  not  stood  where  they  are,  but  had  been  inserted  immediately  before  the  word 
"charged."  This  point  I  consider  scarcely  susceptible  of  reasonable  argument.  The 
testator,  in  the  passage  that  I  have  quoted,  mentions  the  annuitants  and  annuities 
for  the  mere  purpose  of  declaring  that  the  property  is  to  remain  liable  to  the  [80] 
annuities,  until  their  extinction  respectively,  not  with  a  view  to  make  the  title  of 
any  person  to  the  property  dependent  on  the  life  or  death  of  any  annuitant. 
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Then  comes  the  question  of  the  meaning  of  the  words  "  but  in  default  of  issue 
male,"  twice  used.  In  default  of  whose  issue  male  1  It  is,  I  think,  manifest  that 
the  testator  means  issue  male  of  Samuel  Key  the  devisee,  where  the  words  first 
occur,  and  issue  male  of  his  brother  Thomas  where  the  words  secondly  occur.  It  is 
a  difierent  point  whether  by  construction  the  word  "  such  "  should  or  should  not  be 
inserted  immediately  before  the  words  "issue  male."  Of  course  I  do  not  dispute 
such  an  authority  as  Morse  v.  Lord  Ormonde  (1  Kuss.  382),  decided  by  Lord  Eldon  as 
correctly,  I  believe,  as  it  was  usual  for  him  to  decide ;  and  if  the  intention  of  the 
testator  in  the  present  case,  to  be  fairly  collected  from  the  whole  of  his  will,  would 
have  been  saved  from  disappointment  and  defeat  by  interpreting  the  instrument  as 
if  the  word  "such  "  had  immediately  preceded  the  words  "issue  male,"  I  should  have 
felt  no  difficulty  in  thus  reading  and  construing  it,  but  my  deliberate  opinion  is  that 
such  a  construction  of  this  will  is  not  only  unnecessary,  but  would  be  rather  opposed 
than  conformable  to  the  testator's  wishes  to  be  collected  from  the  whole  of  the  instru- 
ment, and  would  be  unreasonable.  Those,  I  suppose,  who  read  "issue  male"  as 
"such  issue  male,"  hold  that  had  Samuel  Key  and  his  brother  Thomas  died  respec- 
tively leaving  no  son  but  leaving  grandsons  in  the  male  line,  those  grandsons  would 
have  taken  nothing,  and  that  the  Ashby  estate  would  in  that  event  on  the  death  of 
Samuel  have  gone  under  the  will,  though  in  a  sense  by  descent  from  the  testator 
through  Mrs.  Reeve  and  her  son  William  to  General  Keeve,  the  testator's  present 
heir.  I  think  [81]  there  is  on  the  face  of  the  will  demonstration  that  the  testator 
intended  otherwise.  Its  contents  satisfy  me  that  he  meant,  as  to  the  Ashby  estate, 
to  postpone  the  female  line,  to  postpone  his  sister  and  her  descendants,  not  only  to 
Samuel  and  Thomas  Key,  but  to  all  their  male  descendants  in  the  male  line.  In 
short,  I  view  the  will  as  containing  nothing  to  warrant,  but  much  to  prohibit,  the 
reading  of  "issue  male"  as  "such  issue  male." 

If  then  the  word  "  such  "  is  not  to  be  added,  Samuel  Key,  the  devisee,  must 
certainly,  I  conceive,  be  held  to  have  taken  under  the  will  an  estate  in  tail  male, 
subject  to  the  single  question,  whether  his  eldest  surviving  son  took  an  estate  in  fee- 
simple,  in  remainder,  expectant  on  Samuel  Key's  death  ;  for  it  cannot  rationally  be 
contended  that  "  the  eldest  surviving  son  "  of  Samuel  Key  took  an  estate  in  tail 
general,  and  if  "  the  eldest  surviving  son  "  of  Samuel  Key  took  an  estate  for  life  or 
an  estate  in  tail  male,  that  in  my  opinion  is  for  every  present  purpose  immaterial. 

The  use  of  the  word  "  estate  "  does  not  render  it  necessary  to  answer  this  question 
in  the  affirmative.  It  is  a  question  of  intention,  and  if  the  general  intention,  to  be 
collected  from  the  whole  instrument,  will  be  effectuated  by  holding  that  Samuel 
Key's  "eldest  surviving  son,"  besides  such  interest  as  may  be  said  to  be  taken  by  the 
issue  heir  in  tail  male  of  a  tenant  in  tail  male,  took  no  interest  except  as  a  devisee 
for  life,  or  no  interest  except  as  a  devisee  in  tail  male,  or  no  interest  at  all,  it  is 
competent  to  the  Court,  and  the  duty  of  the  Court,  to  hold  that  Samuel  Key's 
"  eldest  surviving  son  "  did  not  take  an  estate  in  fee-simple.  I  am  accordingly  of 
opinion  that  Samuel  Key's  "  eldest  surviving  son  "  did  not  take  an  estate  in  fee- 
simple,  for  upon  a  diflferent  view  of  the  will  in  the  events — the  probable  events — 
[82]  that  happened,  every  limitation  of  the  property  except  in  favour  of  that  "  eldest 
surviving  son  "  was  from  the  moment  of  Samuel  Key's  death  annihilated. 

I  think  that  Samuel  Key  was  made  by  the  will  tenant  in  tail  male,  either 
immediately  or  in  remainder  expectant  on  a  life  estate  or  an  estate  in  tail  male,  in 
his  eldest  surviving  son,  and  of  course  therefore  I  think  that  the  Plaintiff,  upon  his 
elder  brother's  death  without  male  issue,  became  entitled  in  possession  to  the  devised 
estate,  as  heir  in  tail  male  of  Samuel  Key,  subject  to  the  claim  (not  disputed  by  the 
Plaintiff)  of  his  elder  brother's  widow  to  dower. 

This  conclusion  in  the  Plaintiff's  favour  seems  to  me  consistent  with  reason  and 
good  sense,  opposed  neither  to  Blackhwn  v.  Edgley  (1  P.  W.  600),  nor  to  Morse  v. 
Lord  Ormonde  (1  Russ.  382),  and  supported  if  not  rendered  necessary  by  numerous 
authorities  of  great  weight  and  consideration,  among  which  it  may  perhaps  not  be 
quite  superfluous  to  specify,  upon  one  point,  Pearsall  v.  Simpson  (15  Ves.  29),  Masse)/ 
V.  Hudson  (2  Mer.  130),  East  v.  Cook  (2  Ves.  30),  Brownsivord  v.  Edwards  (2  Ves.  243), 
Boon  V.  Cornforih  (2  Ves.  277),  and  as  to  the  rest  the  case  on  Mr.  Sutton's  will  (Atf.- 
Gen.  V.  Suttmi,  1  P.  W.  754  ;  3  Bro.  P.  C.  75),  and  Boe  v.  Grew  (2  Wil.  322),  Sfanlc!/ 
V.  Leigh  (2  P.  W.  686),  Bohinson  v.  Robinson  (1  Burr.  38),  (in  the  House  of  Lords  as 
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Mobinson  v.  Hicks  (3  Bro.  P.  C.  180) ),  Doe  v.  Hallei/  (8  T.  R.  5),  Jesson  v.  Doc  (2  Bli.  1), 
usually  cited  as  Jesson  v.  JFriqht,  ICic/ht  v.  Leigh  (15  Ves.  564),  and  a  case  in  Barnwell 
&  Cresswell  of  Doe  v.  Harvei/  (i  B.  &  C.  623). 

[83]  I  will  venture  to  read  the  judgments  in  two  of  them  ;  they  are  Sir  William 
Grant's.  In  Fearsall  v.  Simpson,  he  say.s,  "The  only  question  is  whether  Ivichanl 
Stafford's  taking  for  life  was  a  condition  precedent  to  the  cousins  of  the  testatri.\ 
taking  the  capital.  That  would  be  a  most  absurd  condition  undoubtedly  ;  for  there 
is  no  sense  or  reason,  making  the  right  of  her  first  cousins  depend  upon  a  fact  totally 
unconnected  with  any  intention  as  to  them.  What  was  it  to  them,  whether  Richard 
Stafford  took,  or  not?  Such  a  construction  is  not  to  be  made;  unless  absolutely 
necessary.  It  is  very  different  from  the  case  put  by  Mr.  Cooke ;  a  case  of  direct 
condition  ;  that  if  A.  lives  to  a  particular  period  he  shall  take  :  otherwise  he  shall 
not.  It  was  doubtful  whether  Richard  Stafford  would  live  to  become  entitled  to  the 
interest.  The  testatri.x,  giving  the  capital  over  after  his  death,  recollects  that  he 
may  not  live  to  take  the  interest :  but  if  he  does  she  makes  his  death  the  period  at 
which  her  first  cousins  are  to  take.  It  is  not  a  condition  precedent,  but  fixing  the 
period  at  which  the  legatees  over  shall  take  ;  if  he  ever  takes.  The  words  will  bear 
that  construction,  and  the  reason  of  the  thing  seems  to  require  it." 

In  JFight  v.  Leigh,  he  says,  "The  evident  intention  of  this  testator  was  to  prefer 
all  the  male  issue  of  somebody,  either  of  the  Plaintiff  or  of  his  first  and  other  sons 
to  the  daughter ;  but  she  has  not  given  such  an  interest  to  any  one  as  would  enable 
male  issue,  generally,  to  take ;  for  all  that  is  given  to  the  Plaintiff,  is  what  amounts 
in  law  to  an  estate  for  life,  and  so  it  is  with  regard  to  the  estates  given  to  his  first 
and  other  sons.  It  is  necessarj',  therefore,  in  order  to  effectuate  the  general  inten- 
tion in  favour  of  issue  male,  to  consider  some  of  the  antecedent  takers  as  having  by 
implication  such  an  estate  as  would  enable  all  the  issue  male  to  take  ;  which  can 
only  be  by  giving  an  estate  tail  either  to  the  father,  or  to  his  first  [84]  and  other 
sons.  The  male  issue  intended  must,  I  think,  be  the  male  issue  of  the  father,  not  of 
the  sons.  Nothing  is  before  mentioned  of  any  issue  male  of  the  sons  :  whereas  there 
is  a  certain  description  of  male  issue  of  the  father  before  spoken  of,  namely,  his  first 
and  other  sons.  Therefore  the  failure  of  issue  male  intended  must  lie  of  issue  male 
of  the  father,  rather  than  of  the  sons.  When  the  Court  has  determined  what  is  the 
effect  of  the  limitation,  it  is  the  duty  of  the  trustees  to  convey  accordingly  ;  and  the 
construction  I  put  upon  this  will  being  that  this  is  a  limitation  to  the  issue  male  of 
the  father,  they  must  so  make  the  conveyance." 

Mr.  Dugmore,  in  the  course  of  his  learned  and  able  argument  (in  which  he  so 
strongly  recommended  the  letter  as  a  safe  and  steady  guide,  and  warned  us  against 
the  seductions  of  the  spirit),  having  pressed  on  us,  or  on  me  at  least,  some  observa- 
tions made  on  another  occasion,  it  may  not  be  improper  to  add  that  I  do  not  see  any 
reason  for  departing  from  what  I  did,  or  qualifying  what  I  said,  in  Ijird  v.  Luckie  (8 
Hare,  301),  (the  case  that  he  brought  to  bear  on  me  particularly),  or  in  Evans  v.  Jones 
(2  Coll.  516),  reported  in  the  second  of  Mr.  Collyer's  volumes. 

I  agree  "certa  pro  in  certis  non  relinquenda,"  but  I  say  also,  "In  obscuris  quod 
versimilius,"  and  as  "Leges  non  ex  verbis  sed  ex  mente  intelligendas,"  so  of  wills. 
In  common  with  all  men,  I  must  acknowledge  that  there  are  many  cases  upon  the 
construction  of  documents  in  which  the  spirit  is  strong  enough  to  overcome  the 
letter;  cases  in  which  it  is  impossible  for  a  reasonable  being,  upon  a  careful  perusal 
of  an  instrument,  not  to  be  satisfied  from  its  contents  that  a  literal,  a  strict,  or  an 
ordinary  interpretation  given  to  particular  passages,  would  disappoint  and  defeat  the 
intention  with  which  the  [85]  instrument,  read  as  a  whole,  persuades  and  convinces 
him  that  it  was  framed.  A  man  so  convinced  is  authorized  and  bound  to  construe 
the  writing  accordingly. 

Such  decisions  upon  controversies,  "  ex  scripto  et  sententia," — as  Cicero  terms 
them  (De  Inv.  Rhet.  lib.  2,  c.  42) — "  scripti  et  voluntatis" — in  the  language  of 
Quintilian  (Inst.  Orator,  lib.  7,  c.  6,  s.  1) — who,  citing  the  judicium  Curianum,  says 
(lb.  s.  9),  "  In  testamentis  et  ilia  accidunt  ut  voluntas  manifesta  sit,  scriptum  nihil 
sit,"  and  adds,  "  Id  quoque,  quod  huic  contrarium  est,  accidit  nuper  ut  esset  scriptum 
quod  appareret  scriptorem  noluisse"  {lb.  s.  11),  have  been  of  course  frequent  and 
familiar  when  and  wherever  justice  has  been  administered  amongst  civilised  and 
enlightened  men.     This  is  a  controversy  of  that  class  ;  and  though  it  may  perhaps  seem 
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neither  necessary  nor  very  apt  in  a  cause  of  the  particular  species  of  the  present  to 
refer  to  such  cases  as  Browne  v.  De  Laet  (i  Bro.  C.  C.  527),  Church  v.  Murulay  (12  Ves. 
42(3),  and  Booth  v.  BlumlM  (1  Mer.  193  ;  19  Ves.  494),  yet  the  language  of  Lord 
Thurlow  and  Lord  Eldon  in  those  instances  seems  to  me  not  without  application. 
Nor  does  Lord  Eldon's  reference,  with  apparent  assent,  in  IVykham  v.  ll'ykham 
(18  Ves.  395),  and  jrUkinson  v.  Adam  (1  V.  it  B.  466),  to  Lord  Hardwicke's  expres- 
sion in  Cori/ton  v.  Helijar  (2  Cox,  340).  The  language,  as  given  in  JFilkinson  v.  Adam 
(1  V.  ifc  B.  466),  is  "neccs.sary  implication  means,  not  natural  necessity,  but  so  strong 
a  probability  of  intention,  that  an  intention  contrary  to  that  which  is  imputed  to  the 
testator,  cannot  be  supposed."  The  phrases  given  in  IVykhain  v.  Jrykham  (18  Ves. 
395),  are  "probable  necessity  "  and  "an  implication  so  probable  that  the  mind  could 
not  resist  it."  Mr.  Cox's  report  is  thus  :  "  There  is  hardly  any  case  where  an  impli- 
cation is  of  necessity,  but  it  is  called  [86] '  necessary  '  because  the  Court  finds  it  so 
to  answer  the  intention  of  the  devisor."  Finally,  I  may  mention  the  present  Lord 
Chancellor's  opinion  in  a  recent  case  of  Hart  v.  Titlk  (2  De  G.  Mac.  &  G.  300),  where 
it  was  held  by  his  Lordship  and  myself  that  a  schedule  had  been  described  in  a  will 
by  a  wrong  number,  and  the  authorities  there  referred  to. 

The  Lord  Justice  Turner.  I  have  little  to  add  in  this  case.  The  cases  upon 
this  subject  are  so  numerous,  and  the  distinctions  upon  them  so  subtle,  that  no 
general  rule  can  be  deduced  from  them  beyond  this,  that  it  is  the  duty  of  the  Court, 
as  far  as  possible,  to  collect  and  carry  out  the  intention  of  the  testator. 

The  first  question  which  arises  on  this  will  is,  whether  all  the  dispositions  of  the 
estate  after  the  death  of  Samuel  Key  were  meant  to  be  contingent  upon  his  being 
survived  by  all  or  any  one  of  the  annuitants.  This  depends  upon  the  construction 
to  be  put  upon  the  clause,  "  but  in  case  the  aforesaid  annuitants  or  any  one  of  them 
shall  survive  the  said  Samuel  Key,  I  then  give  and  bequeath  the  aforesaid  estate  at 
Ashby  Folville  unto  the  eldest  surviving  son  of  the  said  Samuel  Key,  charged  with 
the  aforesaid  annuities,  but  in  default  of  issue  male  I  give  and  bequeath  the  above 
demised  premises  unto  his  brother  Thomas  Key,  charged  in  like  manner  with  the 
aforesaid  annuities,  and  unto  his  eldest  surviving  son  on  the  same  condition,  but  in 
default  of  i.ssue  male  my  will  is  that  the  aforesaid  demised  premises  do  descend  unto 
my  heirs  at  law,  charged  nevertheless  with  the  above-mentioned  annuities  or  out- 
payments.  Was  it  intended  by  this  testator  that  the  eldest  surviving  son  of  Samuel 
should  take  the  estate  only  in  the  event  of  its  being  charged  [87]  with  the  annuities, 
or  that  he  should  take  the  estate  charged  with  the  annuities  if  they  should  be  sub- 
sisting at  the  death  of  Samuel  1  Now  this  estate  was  the  principal  and  the  favourite 
subject  of  the  testator's  disposition.s,  and  whatever  other  intention  he  may  have  had 
respecting  it,  no  one  can  doubt  that  it  was  not  his  intention  to  die  intestate  as  to  it. 
But  if  the  eldest  surviving  son  of  Samuel  was  to  take  the  estate  only  in  the  event  of 
the  annuitants  or  of  any  of  them,  surviving  Samuel,  there  would  be  an  intestacy,  as 
to  this  estate,  beyond  the  life  interest  of  Samuel,  if,  as  the  event  happened,  all  the 
annuitants  died  in  his  lifetime.  This  would  be  a  consequence  so  foreign  to  the 
testator's  intention  that  the  Court  certainly  ought  not  to  adopt  it  if  any  other  reason- 
able construction  can  be  found,  and  I  think  the  reasonable  and  true  construction  is, 
that  the  eldest  son  of  Samuel  was  to  take  the  estate  charged  with  the  annuities  if  the 
annuitants  survived  Samuel.  The  context  seems  to  me  to  favour  this  construction. 
The  testator  has  throughout  treated  these  annuities  as  charges  on  the  successive 
interests  of  the  devisees.  Each  successive  devise  is  expressed  to  be  "  charged  with 
the  aforesaid  annuities."  In  the  clause  immediately  preceding  the  devise  to  the 
eldest  surviving  son  of  Samuel  he  had  been  dealing  with  the  annuities,  and  as  it 
seems  to  me,  considered  that  he  had  charged  them  only  upon  the  life  estate  of 
Samuel,  and  therefore,  when  he  commences  the  new  disposition  after  the  death  of 
Samuel,  he  takes  up  the  annuities  and  charges  them  upon  the  interest  of  the  devisee. 
It  is  for  this  reason  I  think  the  testator  has  used  the  word  "but,"  which  may  be  well 
understood  if  referred  to  the  annuities,  but  can  have  no  proper  meaning  if  referred  to 
the  devise  in  favour  of  Samuel's  son.  My  opinion  therefore  is,  that  the  ulterior 
devisees  are  not  contingent  upon  the  annuitants  surviving  Samuel. 

[88]  We  come,  then,  to  the  material  question  in  the  case.  What  estates  are 
taken  by  the  devisees?  According  to  the  terms  of  the  devise,  the  estate  is  to  go  to 
Samuel   for  life,  then  to  the  eldest  surviving  son   of   Samuel,   charged   with   the 
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annuities,  but  in  default  of  issue  male,  to  Samuel's  brother  Thomas,  charged  in  like 
manner  with  the  annuities,  and  to  his  eldest  surviving  son  on  the  same  conditions, 
but  in  default  of  issue  male,  to  the  testator's  heirs  at  law.  Now,  one  thing  is  here 
clear,  that  the  estate  is  to  go  over  to  Thomas  and  his  son,  and  afterwards  to  the  heirs 
only,  in  default  of  issue  male,  and  we  must  therefore  consider  what  is  the  meaning  of 
these  words,  "in  default  of  issue  male."  Do  they  mean  in  default  of  an  eldest  sur- 
viving son,  or  do  they  mean  in  default  of  issue  male  of  an  eldest  surviving  son,  or  do 
they  mean  in  default  of  issue  male  of  Samuel  ] 

The  first  construction  of  the  words,  that  they  mean  in  default  of  an  eldest  sur- 
viving son,  was  maintained  by  the  Defendants,  Jane  Key  and  Francis  Key,  who  are 
devisees  under  the  will  of  John,  the  eldest  son  of  Samuel,  and  on  whose  behalf  it  was 
argued  that  he  took  in  fee.  But  I  am  of  opinion  that  this  construction  cannot  be 
maintained.  To  put  this  construction  upon  the  will  would  be  to  read  the  words  "in 
default  of  issue  male  "  as  if  they  were  "in  default  of  such  issue  male."  It  was  indeed 
argued  that  where  there  was  a  gift  to  a  particular  description  of  issue,  and  a  gift  over 
in  default  of  issue,  the  gift  over  was  in  all  cases  construed  to  be  in  default  of  the 
issue  particularly  described,  but  this  argument  clearly  went  too  far.  It  was  then 
attempted  to  class  the  cases  in  which  the  gift  over  in  default  of  issue  was  to  be 
limited  to  issue  particularly  described,  and  to  bring  this  case  within  the  rules  pro- 
pounded. But  it  is  obvious  that  no  general  rule  can  be  laid  down  upon  a  subject  on 
which  the  testator's  intention,  expressed  by  [89]  the  will  must,  in  each  case,  be  the 
only  guide.  Now,  if  this  testator  had  intended  the  estate  to  go  over  in  case  there 
was  no  eldest  surviving  son  of  Samuel,  why  was  the  phraseology  of  the  will  altered  1 
Why  are  the  words  "  in  default  of  issue  male  "  used,  instead  of  the  words  "  in  case 
there  shall  be  no  eldest  surviving  son,"  the  very  form  of  expression  which  he  had 
used  with  reference  to  the  annuitants  in  the  introduction  of  this  very  devise  1  Why 
is  the  expression  in  the  dispositive  clause  eldest  surviving  son,  and  in  the  gift  over 
male  issue  1  Male  issue  is  a  technical  term,  and  there  is  no  context  which  I  can  find 
to  warrant  the  Court  in  putting  upon  it  any  other  than  its  technical  construction. 
The  context  in  the  will  seems  to  me  to  favour  the  extended  rather  than  the  restricted 
meaning  of  the  words  male  issue ;  for  it  is  clear  that  this  testator  preferred  the  male 
branches  of  his  family.  He  has  given  them  the  estate  in  preference  to  his  sister,  and 
any  construction  which  limits  the  natural  meaning  of  the  words  "  male  issue  "  would 
tend  to  defeat  the  preference  he  has  shewn.  It  would  accelerate  the  ultimate 
limitation  in  favour  of  his  heirs. 

The  second  construction  of  the  words,  that  they  mean  in  default  of  issue  male  of 
the  eldest  surviving  son  of  Samuel,  was  contended  for  by  the  other  Defendant, 
General  Reeve,  the  testator's  heir,  on  whose  behalf  it  was  argued  that  John  took  an 
estate  tail,  but  I  am  also  of  opinion  that  this  construction  cannot  be  maintained. 
The  devise  is  in  favour  of  the  eldest  surviving  son  of  Samuel,  and  when  the  testator 
speaks  of  default  of  issue  male  I  think  he  must  be  taken  to  refer  to  the  class  of  which 
the  devisee  whom  he  has  described  is  a  member. 

My  opinion,  therefore,  is  that  the  words  "in  default  of  issue  male,"  mean  "in 
default  of  issue  male  of  [90]  Samuel,"  and  that,  the  estate  being  given  over  only  upon 
the  general  failure  of  Samuel's  issue  male,  he  took  an  estate  in  tail  male.  This  estate 
not  having  been  barred  by  John,  I  think  the  Plaintiff  is  entitled. 

Whether  the  estate  tail  in  Samuel  was  immediate  or  expectant  upon  an  estate  in 
either  or  both  of  his  sons,  it  is  not  necessary  to  determine.  In  either  case  the 
Plaintiff  is  entitled. 


[90]     Goodwin  v.  Fielding.     Before  the  Lords  Justices.     April  28,  30, 

May  2,  9,  1853. 

The  executrix  of  a  lessee  agreed  to  sell  to  A.  the  residue  of  her  term  (except  a  day) 
and  the  fixtures  on  the  premises  for  £400.  This  agreement  was  entered  into  by 
the  executrix  without  advice,  and  there  was  no  written  memorandum  of  it  except  a 
letter  written  by  the  executrix  to  her  own  solicitor  a  few  hours  afterwards.  Sub- 
sequently the  landlord,  knowing  that  there  had  been  a  negotiation,  if  not  an 
agreement,  between  the  executrix  and  A.,  agreed  with  her  for  the  purchase  of  the 
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residue  of  the  term  for  £550.  A.,  on  hearing  of  this,  offered  the  executrix,  if  she 
would  complete  her  contract  with  him,  £1000  as  purchase-mone_v,  and  indemnity 
against  anj'  proceedings  on  the  part  of  the  landlord.  She  accepted  the  offer,  and 
demised  the  premises  to  A.  for  the  whole  term  wanting  a  day.     Held, — 

1.  That  the  original  agreement  (if  any)  with  A.  was  such  in  its  nature  and  circum- 
stances as  not  be  of  any  validity  in  equity,  unless  the  price  was  shewn  to  be  equal 
or  more  than  equal  to  the  value  of  the  property. 

2.  That  as  this  was  not  shewn  the  landlord  was  entitled  to  a  specific  performance  of 
his  agreement,  not  only  against  the  executrix  but  against  A. 

Quceiv,  whether  the  letter  to  the  solicitor  was  a  sufMcient  memorandum  in  writing 
witliin  the  meaning  of  the  Statute  of  Frauds. 

These  were  two  appeals  from  a  decree  of  Vice-Chancellor  Stuart,  directing  the 
specific  performance  of  an  agreement  under  the  following  circumstances,  as  appearing 
upon  the  affidavits  in  support  of  and  in  opposition  to  a  motion  for  a  decree. 

By  an  indenture  of  lease  dated  the  19th  of  August  1842,  the  Plaintiff  demised  to 
James  Fielding  (since  deceased)  the  Beulah  Spa  hotel,  at  Norwood,  with  the  appur- 
tenances, for  twent\'-one  years  ;  and  by  another  indenture  of  lease,  dated  the  31st  of 
August  1846,  the  Plaintiff  demised  to  James  Fiehling  a  cottage  and  land  [91] 
adjoining,  with  the  appurtenances  from  the  24th  of  June  1846,  for  the  term  of 
sixteen  years  thence  ne.xt  ensuing. 

James  Fielding  died  on  the  3d  of  March  1851,  having  by  his  will,  dated  the  3d  of 
February  1849,  bequeathed  to  his  wife,  the  Defendant,  Eliza  Anne  Fielding,  all  his 
leasehold  premises  at  Norwood  during  her  life  or  widowhood,  with  power,  in  her 
discretion,  to  sell  and  dispose  of  all  and  every  or  any  of  the  same  ;  and  he  appointed 
her  sole  executrix  of  his  will,  which  she  proved  on  the  20th  of  June  1851. 

About  the  middle  of  July  1852,  negotiations  were  entered  into  between  Mrs. 
Fielding  and  James  Franks  (another  Defendant),  who  was  the  owner  of  land  adjoining 
the  demised  premises,  for  the  purchase  by  him  of  the  Beulah  Spa  Hotel.  In  the 
course  of  these  negotiations,  Mr.  Franks  called  on  Mrs.  Fielding  at  the  hotel,  and  she 
then  told  him  that  she  would  soon  be  ready  to  treat  with  him. 

On  the  10th  of  August  1852,  a  Mrs.  Ritchie,  who  was  a  relative  of  Mr.  Franks's 
wife,  and  was  staying  with  Mrs.  Fielding  at  the  hotel,  sent  for  Mr.  Franks,  by  Mrs. 
Fielding's  request,  with  a  view  to  a  treaty  for  the  sale  of  the  lease.  He  accordingly, 
on  that  day,  called  on  Mrs.  Fielding  at  the  hotel,  and  had  an  interview  there  with  her 
in  the  presence  of  his  wife  and  Mrs.  Ritchie.  Mrs.  Fielding  then  stated  to  him,  in 
the  presence  of  his  wife  and  Mrs.  Ritchie,  that  she  could  not  assign  the  lease  of  the 
premises,  because  there  was  an  express  clause  in  it  prohibiting  her  from  so  doing,  but 
that  she  could  give  him  an  under-lease.  She  then  said:  "Well,  Mr.  Franks,  I  am 
now  quite  in  a  position  to  offer  you  the  place.  I  am  a  woman  of  business,  and  [92] 
shall  say  what  I  have  to  .say  in  few  words."  Mrs.  Fielding  then  asked  him  £800 
for  the  under-lease,  goodwill  and  licences  and  premises.  Mr.  Franks  replied,  "  ^^  hy 
do  you  ask  more  than  was  named  before,  when  you  last  talked  with  me  respecting 
it  ? "  "  Well,"  she  said,  "  what  will  you  give  me,  Mr.  Franks  ] "  He  replied,  "  I  would 
give  what  was  named  before,  namely,  £300."  Mrs.  Fielding  then  said  she  hoped  Mr. 
Franks  would  give  her  more,  and  that  if  he  would  give  her  £400  she  would  immediately 
consult  with  her  family,  and  let  him  know  the  result  in  half  an  hour.  On  his  agreeing 
to  this,  Mrs.  Fielding  quitted  the  room.  In  about  half  an  hour  she  returned,  and  told 
him  that  he  should  have  the  premises.  She  also  observed,  "  Now  you  quite  under- 
stand that  I  cannot  assign  the  lease,  but  I  can  grant  an  under-lease,"  to  which  Mr. 
Franks  assented.  Some  further  conversation  then  ensued  between  Mrs.  Fielding  and 
Mr.  Franks  as  to  the  time  when  possession  should  be  given  to  him  of  the  premises,  and 
she  said  she  thought  he  could  not  have  it  in  the  September  quarter,  but  that  he  could 
depend  on  it  at  the  half-quarter  between  Michaelmas  and  Christmas. 

After  the  terms  of  the  arrangement  had  been  thus  settled  between  Mrs.  Fielding 
and  Mr.  Franks,  Mrs.  Fielding  informed  him  that  Mr.  Cornthwaite,  of  the  Old  Jewry, 
was  her  solicitor ;  that  she  had  known  him  many  years,  and  would  give  Mr.  Franks 
his  addres.s,  in  order  that  he  might  call  upon  Mr.  Cornthwaite.  She  also  said  that 
she  was  writing  to  Mr.  Cornthwaite  herself  upon  the  matter,  so  that  he  might  get 
forward  with  the  necessary  documents.     At  the  conclusion  of  the  interview  she  said. 
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"  Now,  if  you  should  like  to  renew  our  lease,  I  recommend  you  to  write  to 
Goodwin,  the  landlord,  or  I  will  do  it  for  you." 

[93]  On  the  11th  of  August  1852,  Mrs.  Fielding  wrote,  signed,  and  sent  to  Mr. 
Cornthwaite  the  following  letter  : — 

"Norwood,  August  11th,  18.52. — Dear  Sir, — Last  night  I  settled  with  Mr.  Franks, 
and  fear  I  have  not  done  so  well  as  I  ought,  having  agreed  to  give  him  the  lease, 
fixtures  of  the  house,  stoves,  garden-boxes,  seats,  and  marquee,  for  £400.  He  has 
engaged  to  paint  and  thoroughly  repair.  The  rain  has  prevented  my  coming  into 
the  city  to-day,  but  I  will,  if  possible,  to-morrow.  Perhaps  Mr.  Franks  may  call  on 
you  before  I  see  you,  and  he  is  so  dreadfulh^  sharp  to  deal  with  that  I  thought  it  best 
to  give  3'ou  this  information.  Of  course,  he  knows  nothing  about  the  mortgage, 
which  I  must  pay,  therefore  there  is  no  occasion  to  mention  it." 

On  the  12th  of  Aiigust  1852,  Mr.  Franks  called  on  Mr.  Cornthwaite  at  his  offices 
in  the  Old  Jewry,  and  had  some  conversation  with  him  respecting  the  agreement  with 
Mrs.  Fielding. 

On  the  evening  of  the  12th  of  August  1852,  Mr.  Franks  again  called  on  Mrs. 
Fielding,  who  asked  him  whether  he  had  seen  Mr.  Cornthwaite,  and  whether  every- 
thing was  right,  to  which  Mr.  Franks  replied  that  he  had  seen  Mr.  Cornthwaite,  and 
that  all  was  settled,  or  to  that  effect. 

A  few  days  afterwards,  Mr.  Franks  called  on  Mr.  Cornthwaite  again,  and  arranged 
with  him  that,  as  his  solicitor  was  out  of  town,  Mr.  Cornthwaite  should  act  as  his 
solicitor  in  the  business.  A  draft  of  the  proposed  under-lease  from  Mrs.  Fielding  to 
Mr.  Franks  was  shortly  afterwards  prepared  by  Mr.  Cornthwaite. 

On  the  11th  of  August  1852,  Mr.  Franks  wrote  and  [94]  sent  a  letter  to  the 
Plaintif}",  informing  him  that  Mrs.  Fielding  had  assigned  to  Mr.  Franks  all  her 
interest  in  the  hereditaments  and  premises. 

The  Plaintiff,  by  his  affidavit,  deposed  that  he  was  much  surprised  at  the  state- 
ment contained  in  the  letter  from  Mr.  Franks.  He  thereupon  entered  into  a  corre- 
spondence with  Mrs.  Fielding,  to  ascertain  from  her  what  had  actuallj'  passed  between 
her  and  Mr.  Franks,  and  in  the  course  of  such  correspondence  the  Plaintiff  reminded 
Mrs.  Fielding  that,  by  her  lease,  she  could  not  assign  the  premises  without  the 
Plaintiff's  permission  in  writing. 

On  the  3d  of  September  the  Plaintiff  sent  to  Mrs.  Fielding  the  following  letter  : — 

"  Hampton  Court,  Sept.  2d. — Dear  Madam, — Mr.  Franks  wrote  to  me  before  I 
left  town  to  say  he  had  settled  with  you  for  the  remainder  of  your  lease,  or  rather 
he  had  taken  it  off  your  hands,  and  that  he  wished  to  see  me.  Since,  I  have  been 
applied  to  by  a  stranger,  to  know  if  I  would  let  him  a  renewal  of  the  lease,  provided 
he  could  make  his  terms  with  you. 

"  I  shall  be  in  London  on  Saturday  morning,  and  will  meet  Mr.  Franks  there  at 
any  place  he  should  appoint,  if  you  have  come  to  an  arrangement  with  him  ;  but  be 
so  good  as  to  send  me  a  reply  to  this  by  return  of  post,  as  I  am  going  on  Saturday 
morning  for  a  few  days  into  Essex,  and  then  at  the  end  of  the  week  I  go  to  Scarborough, 
to  join  my  family  there,  and  may  not  be  back  for  three  weeks  ;  but,  as  far  as  I  am  con- 
cerned, I  care  not  for  any  haste  in  the  matter. — Faithfully  yours,  W.  J.  Goodwin." 

[95]  On  the  3d  of  September,  Mrs.  Fielding  wrote  to  the  Plaintiff'  in  reply  to  his 
letter,  and  informed  him  (having  been  instructed  so  to  do  by  Mr.  Franks)  that  Mr. 
Franks  would  be  at  his  place  of  "business,  14  Little  Tower  Street,  on  the  following 
day  between  the  hours  of  eleven  and  two.     The  Plaintiff  however  did  not  go  there. 

On  the  24th  of  September  the  Plaintiff'  sent  to  Mrs.  Fielding  the  following 
letter : — 

"Hampton  Court,  23d. — Dear  Madam, — I  have  just  received  a  letter  from  Mr. 
Franks,  and  I  request  you  will  be  so  good  as  to  inform  me  if  you  have  signed  a 
written  agreement  with  him,  and,  if  so,  what  the  nature  of  it  may  be. 

"  I  intend  going  to  town  in  the  morning,  and  shall  be  at  the  Burlington  Hotel, 
Cork  Street,  at  twelve  o'clock,  where  you  can  either  see  me  or  send  to  me.     I  really 
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hope  for  your  own  sake  that  you  have  not  placed  yourself  in  the  unenviable  position 
that  Mr.  P'ranks  would  have  me  believe. — Yours  truly,  W.  J.  Goodwin. 
"  I  shall  be  away  from  home  for  ten  days  after  Sunday  next." 

On  the  24th  of  September,  Mrs.  Fielding  met  the  Plaintiff  at  the  Burlington 
Hotel,  in  company  with  her  then  intended  son-in-law,  who  was  a  barrister.  Mrs. 
Fielding  on  that  occasion  denied  that  she  had  signed  any  agreement  with  Mr.  Franks. 
Whether  she  denied  having  entered  into  any  agreement  with  him,  or  said  that  all 
negotiations  between  her  and  Mr.  JVanks  were  at  an  end,  was  the  subject  of  conflicting 
testimony.  Mrs.  [96]  Fielding  deposed  that  she  then  informed  the  PlaintiflT  of  the 
agreement  made  between  her  and  Mr.  Franks  on  Tuesday  the  10th  of  August,  and 
that  the  Plaintiff  inquired  what  sum  Mr.  Franks  had  offered  to  give  ;  and  that,  on 
Mrs.  Fielding's  replying  £400,  the  Plaintiff  said  he  supposed  she  would  be  contented 
if  he  could  get  her  £450  or  £500  for  her  interest  in  the  premises.  Mrs.  Fielding  also 
deposed  that  on  the  8th  of  October  a  Mr.  Wm.  Thompson,  a  surveyor,  called,  stating 
that  he  did  so  by  the  direction  of  the  Plaintiflf,  and  examined  the  state  of  the  repairs 
of  the  Beulah  Spa  Hotel ;  that  he,  after  this  examination,  said  they  were  in  a  state  of 
great  dilapidation,  and  told  Mrs.  Fielding  that  the  Plaintiff  might  eject  her  for  breach 
of  covenant  to  keep  in  repair.  That  he  asked  Mrs.  Fielding  what  she  wanted  for  the 
lease,  and  that  .she  said  £600.  That,  being  alarmed  at  what  was  said  by  Mr. 
Thompson  as  to  the  Plaintiff's  power  to  eject  her,  she,  on  the  .9th  of  October,  went 
to  her  solicitors,  and  requested  them  to  examine  the  covenants  in  the  lease  as  to 
repairs,  which  Mr.  Cornthwaite  did,  and  informed  her  that  the  lease  contained  a 
positive  covenant  to  keep  in  repair,  for  the  breach  of  which  the  Plaintiff  might  eject 
her  without  any  compensation.  That  on  the  27th  of  October,  Mr.  Thompson,  by  the 
direction  of  the  Plaintiff,  but  not  by  Mrs.  Fielding's  direction,  or  with  her  authority, 
attended  at  the  Beulah  Spa  Hotel  with  an  agreement  in  duplicate  ready  engrossed, 
blanks  being  only  left  for  the  sum  to  be  paid  by  the  Plaintiff,  the  penalty  for  breach 
of  agreement,  and  the  dates  of  signing  and  for  giving  possession.  That  Mr.  Thompson 
filled  up  the  blank  left  for  the  purchase-money  in  the  agreement  so  engrossed  by 
inserting  the  sum  of  £550. 

By  this  memorandum  of  agreement,  which  was  dated  [97]  the  27th  of  October 
1852,  and  was  expressed  to  be  made  between  Mrs.  Fielding  of  the  one  part  and  the 
Plaintiff  of  the  other  part,  Mrs.  Fielding  agreed  to  sell  to  the  Plaintiff,  for  the  sum 
of  £550,  the  messuages,  tenements,  hereditaments,  and  premises  comprised  in  both 
the  leases,  with  the  appurtenances  thereto  belonging,  for  all  the  residue  of  the  terms 
for  which  Mrs.  Fielding  held  the  same  (being  ten  years  unexpired  from  Midsummer 
Day  then  last)  at  the  yearly  rent  of  £185,  and  subject  to  the  covenants  in  the  leases 
of  the  said  hereditaments  contained,  and  also  to  sell  to  the  Plaintiff  the  goodwill  of 
the  trade  carried  on  in  the  Beulah  Spa  Hotel ;  and  also,  by  good  and  effectual 
assurances  in  the  law,  to  assign  the  same  and  to  deliver  up  possession,  except  such 
parts  thereof  as  were  underlet,  to  the  Plaintiff,  or  whom  he  might  appoint,  on  or 
before  the  2d  of  December  then  next,  and  to  pay  and  clear  up  or  make  an  allowance 
for  all  rent,  taxes,  rates,  assessments,  and  gas  rate  due  or  accruing  due  for  or  in 
respect  of  the  premises,  to  the  day  of  giving  possession,  and  to  make  good  or  allow 
for  all  external  damaged  windows  ;  and  also  to  sell  to  the  Plaintiff  all  the  furniture, 
fixtures,  and  effects  that  then  were  in  and  upon  the  said  premises  mentioned  in  an 
inventory  signed  by  Mrs.  Fielding,  together  with  all  trade  furniture,  fixtures,  and 
utensils  which  were  not  mentioned  in  the  inventory,  but  then  were  on  the  said 
premises,  at  the  sum  of  £300  :  and  also  to  sell  to  the  Plaintiff  all  her  good  and  sale- 
able stock-in-trade  (not  exceeding  the  quantities  and  at  the  prices  therein  mentioned) ; 
and  also  to  assign  to  the  Plaintiff,  or  to  whom  he  should  appoint,  at  the  time  aforesaid, 
the  beer  and  other  licences  for  the  hotel,  and  then  and  afterwards  to  do  all  such  other 
acts  and  things  as  might  be  necessary  in  order  to  obtain  a  legal  protection  and  the 
transfer  of  such  licences  to  the  Plaintiff,  or  whom  he  might  appoint. 

[98]  A  draft  assignment  was  then  prepared  by  the  Plaintiff's  solicitors  and  sent 
to  the  solicitors  of  Mrs.  Fielding,  and  was  on  or  about  the  7th  of  December  1852, 
finally  returned  to  the  solicitors  of  the  Plaintiff,  approved  by  Messrs.  Cornthwaite  and 
Wilson  on  behalf  of  Mrs.  Fielding.     It  was  afterwards  engrossed. 

Mr.  Franks  deposed  that  having  heard  of  the  negotiations  between  the  Plaintiff 
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and  Mrs.  Fielding,  he  consulted  his  solicitors,  who  advised  him  that  in  consequence  of 
his  not  having  obtained  a  written  agreement  signed  by  Mrs.  Fielding,  he  would  have 
great  difficulty  in  compelling  the  performance  by  her  of  the  agreement,  and  beini' 
afraid  that  she  would  forthwith  surrender  the  premises  to  the  Plaintiff,  and  that  he 
should  thereby  be  deprived  of  the  benefit  of  his  agreement  with  her,  he  agreed  to  give 
Mrs.  Fielding  £1000  for  the  lease  and  to  give  her  a  bond  of  indemnity  against  any 
proceedings  on  the  part  of  the  Plaintiff  if  she  would  perform  her  agreement  with 
Mr.  Franks. 

Accordingly,  on  the  16th  of  December  185i,  Mrs.  Fielding  executed  to  Mr.  Franks 
an  under-lease  of  the  hotel  and  premises,  and  delivered  to  him  the  fixtures,  furniture, 
and  the  licences  connected  with  the  hotel,  but  the  stock-in-trade  and  liquors  of  Mrs. 
Fielding  on  the  premises  were  not  purchased  by  him. 

On  the  previous  day  the  Plaintiff's  solicitor  had  attended  at  the  Beulah  Spa  Hotel, 
at  Norwood,  with  the  engro.ssment  of  the  assignment  to  the  Plaintiff  for  her  execution, 
but  found  that  she  was  from  home. 

On  the  20th  of  December,  the  Plaintiff  filed  the  bill  in  the  present  suit,  which 
after  stating  such  of  the  above  facts  as  related  to  his  agreement  with  Mrs.  Fielding, 
[99]  stated  that  the  Plaintiff',  acting  upon  that  agreement,  and  relying  on  the  good 
faith  of  Mrs.  Fielding,  and  on  her  positive  assurances  that  all  negotiations  between 
her  and  Mr.  Franks  were  at  an  end,  did,  on  the  3d  of  November  1852,  enter  into  an 
agreement  with  Thomas  Masters,  another  Defendant,  whereby  in  consideration  of 
£1250,  the  Plaintiff  agreed  to  grant  a  lease  of  the  premises  to  Mr.  Masters,  and  the 
trade  and  goodwill  thereof  for  twenty-five  years  from  Christmas  Day  then  next  at 
the  yearly  rent  of  £200,  and  subject  to  the  covenants  in  such  lease  to  be  contained, 
and  to  deliver  up  to  Mr.  Masters  the  possession  of  the  premises  (except  such  parts 
thereof  as  were  underlet)  on  or  before  the  2d  of  December  then  next.  The  bill 
further  stated  that  Mr.  Masters,  in  pursuance  and  part  performance  of  the  lastly- 
mentioned  agreement,  had  paid  to  the  Plaintiff  the  sum  of  £200  in  part  of  the 
purchase-money,  and  insisted  on  his  right  under  his  agreement,  and  on  having  it 
specifically  performed  by  the  Plaintift". 

The  bill  also  stated  that  Mr.  Franks  had  on  many  occasions  by  himself  or  his 
agents  been  informed  by  the  Plaintiff  or  his  agents  of  the  existence  of  the  agreement 
of  the  27th  of  October,  and  also  of  the  agreement  with  Mr.  Masters,  and  had  admitted 
the  validity  thereof,  and  offered  to  pay  to  the  Plaintiff  and  Mr.  Masters  a  consider- 
able sum  of  money  for  the  purchase  of  their  rights  and  interests  under  the  agreements. 
The  prayer  was  for  a  specific  performance  of  the  agreement  of  the  27th  of  October 
against  Mrs.  Fielding  and  Mr.  Franks,  and  that  the  under-lease  to  the  latter  might 
be  declared  void  and  delivered  up  to  be  cancelled. 

By  the  Plaintiff's  affidavit  in  support  of  the  motion  for  a  decree  he  deposed  that 
shortly  after  the  memorandum  of  agreement  of  the  27th  of  October  1852  had  been 
[100]  signed  by  Mrs.  Fielding,  full  information  of  the  agreement  and  of  the  nature 
and  contents  thereof  was  given  by  the  Plaintiff'  or  his  solicitor  or  agent  to  Mr.  Franks, 
and  that  on  the  3d  of  November  following  the  Plaintiff  received  the  following  letter 
from  Mr.  Franks  : — 

"14  Little  Tower  Street,  London,  November  2d,  1852. — Dear  Sir, — You  said  in 
your  last  communication  that  you  were  not  then  prepared  to  treat  with  me  for  the 
Beulah  Spa  Hotel,  &c.  Knowing  that  you  have  now  the  whole  matter  entirely  at 
your  disposal,  I  shall  feel  much  obliged  by  your  letting  me  have  the  first  ofl'er.  I 
think  I  shall  be  disposed  to  treat  with  you  on  better  terms  than  anyone  else,  and 
should  much  prefer  taking  it  of  you.  I  make  this  communication  to  you  without 
prej  udicing  any  claim  against  Mrs.  Fielding,  which  is  in  the  hands  of  Messrs.  Daws  & 
Sons,  who  are  eminent  lawyers,  and  who  state  that  I  have  without  doubt  a  good  case 
against  her.  But  I  hope  that  satisfactory  arrangements  may  be  made  with  you.  I 
remain. — Yours  faithfully,  James  Franks." 

The  decree  appealed  from  ordered  that  the  agreement  of  the  27th  of  October 
1852  .should  be  specifically  performed  and  carried  into  eft'ect.  It  declared  that  the 
under-lease  dated  the  16th  of  December  of  1852  was  void,  and  ordered  that  the  same 
should  be  set  aside  ;  and  that  the  Defendants,  Mrs.  Fielding  and  Mr.  Franks,  should 
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within  seven  days  after  the  service  of  that  order  upon  them,  respectively  surrender 
unto  the  Plaintiff  the  hereditaments  and  premises  comprised  in  and  agreed  to  be 
assigned  by  the  memorandum  of  agreement  of  the  27th  of  October  1852,  such 
surrender  to  be  [101]  settled  by  the  conveyancing  counsel  of  the  Court  in  rotation  in 
case  the  parties  differed  about  the  same.  And  it  was  thereby  ordered  that  the 
Plaintiff  should  be  let  into  possession  of  the  Beulah  Spa  Hotel  and  the  other  heredita- 
ments and  premises  comprised  in  the  agreement  of  the  27th  of  October  1852,  and 
also  into  possession  of  the  goods  chattels  and  effects  in  and  about  the  hereditaments 
and  premises  included  in  the  agreement  within  seven  days  after  the  service  of  that 
order  on  the  Defendants  Mrs.  Fielding  and  Mr.  Franks.  And  the  Plaintiff  was  to  pay 
Mr.  Masters's  costs,  and  was  to  be  paid  his  own  costs,  and  those  which  he  should  pay 
Masters,  by  the  Defendants  Mrs.  Fielding  and  Mr.  Franks. 

From  the  whole  of  this  decree  the  Defendants  Mr.  Franks  and  Mrs.  Fielding 
appealed  separately. 

Mr.  Daniel  and  Mr.  Bristowe,  for  the  Plaintiff. 

There  was  really  no  concluded  agreement  between  Mrs.  Fielding  and  Mr.  Franks. 
Even  if  there  had  been  any  such  agreement  there  was  no  sufficient  memorandum  of 
it  in  writing,  for  Mrs.  Fielding's  letter  to  her  own  solicitor  was  not  such  a 
memorandum. 

[The  Lord  Justice  Knight  Bruce.  Does  the  statute  require  the  memorandum 
to  be  addressed  to  any  person  in  particular  t  Does  it  require  more  than  "  a  memoran- 
dum or  note  in  writing  ? "] 

Still  her  solicitor  was  not  then  Mr.  Franks's  solicitor,  and  the  memorandum  was 
in  the  same  position  as  if  it  remained  in  her  own  desk.  There  is  no  instance  of  a 
person  being  bound  by  such  a  communication.  Moreover,  that  alleged  agreement 
differs  entirely  in  its  terms  from  the  under-lease  to  Mr.  Franks,  which  cannot  there- 
fore be  held  to  be  a  performance  of  it. 

[102]  They  referi-ed  to  Holland  v.  Eyre  (2  Sim.  &  St.  194) ;  Sugden  on  Vendors 
and  Purchasers,  p.  150;  Kennedy  v.  Lee  (3  Mer.  441),  Oiven  v.  Tlwmas  (3  Myl.  &  K. 
353) ;  Morgan  v.  Holford  (1  S.  &"G.  101),  Potter  v.  Sanders  (6  Hare,  1). 

Mr.  Malins  and  Mr.  W.  D.  Lewis  supported  the  appeal  of  Mrs.  Fielding,  and 
submitted  that  as  an  executrix  she  could  not  properly  accept  £550,  when  by  Mr. 
Franks's  offer  the  property  appeared  worth  £1000. 

Mr.  Bacon  and  Mr.  Bruce,  in  support  of  the  appeal  of  Mr.  Franks,  contended 
that  at  all  events  there  was  no  equity  against  him.  He  had  only  accepted  from 
Mrs.  Fielding  the  performance  by  her  of  an  agreement  which  was  anterior  to  her 
agreement  with  the  Plaintiff.  They  cited  Dawson  v.  Ellis  (1  Jac.  &  W.  524;  see 
also  Fuller  v.  Bennett,  2  Hare,  394),  Courtney  v.  IFilliains  (3  Hare,  539  ;  15  Law  J. 
N.  S.  Ch.  204),  Hiffgins  v.  Scott  (2  B.  &  Ad.  413),  Smith  v.  JVatson  (Bunbury,  55). 
Mr.  Daniel  replied.     Judgment  reserved. 

May  9.  The  Lord  Justice  Knight  Bruce.  I  consider  the  first  question  in 
this  case  to  be  whether,  upon  the  supposition  that  Mrs.  Fielding  had  not  entered 
into  any  binding  agreement  respecting  the  property  in  dispute  previously  to  the 
agreement  of  October,  that  agreement  is  one  of  which  the  specific  performance  ought 
to  be  enforced  at  the  instance  of  the  Plaintiff.  And  this  question  can  only,  I  think, 
be  answered  in  the  [103]  affirmative,  unless  the  £550  on  that  occasion  contracted 
for,  was  not  then  a  fair  and  sufficient  price  for  the  property,  sold  as  it  was  by  Mrs. 
Fielding  in  the  character  of  a  trustee.  My  impression,  however,  is  in  favour  of  the 
fairness  and  sufficiency  of  the  price  of  £550,  which  indeed  upon  the  evidence  there 
is  no  other  ground  for  disputing  than  the  increased  price  afterwards  obtained  from 
Mr.  Franks,  namely  £1000.  The  motives,  however,  and  circumstances  under  which 
he  submitted  to  pay  that  sum  are  sufficient  to  prevent  it  from  being  a  criterion  of 
value,  and  though  perhaps  Mrs.  Fielding  would  have  been  wrong  if,  previously  to 
the  agreement  of  October,  she  had  made  no  endeavour  at  dealing  with  her  neighbour, 
she  is  not  open  to  the  charge,  for  she  had  tried  him  and  fomid  him  not  willing  to 
give  more  than  £400 ;  not  willing  indeed  to  give  so  much  ;  for,  though  he  had 
consented  to  that  amount,  it  was  after  a  struggle.  It  seems  to  me  that  Mrs.  Fielding 
was  uniformly  desirous  to  get  as  much  as  she  could,  and  that  when  she  closed  with 
Mr.  Goodwin  she  thought,  and  had  solid  grounds  for  thinking,  £400  the  utmost  sum 
she  could  make  of  Mr.  Franks.     It  was  therefore  in  my  opinion  clearly  not  incumbent 
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on  her  to  apply  to  him  again,  or  to  give  him  notice  before  contracting  with  Mr. 
Goodwin.  The  price  of  £.550,  let  it  be  remembered,  was  only  for  the  leasehold 
property,  independently  of  fixtures,  of  furniture,  of  utensils,  and  of  stock,  while  for 
so  much  of  those  particulars  as  the  additional  £300  covered  I  see  not  the  least 
reason  to  suppose  that  price  too  small.  On  the  whole,  I  conceive  that  not  any 
person  interested  under  the  will  of  Mr.  Helding  is  or  ever  was  entitled  to  complain 
of  the  contract  of  October,  or  to  be  dissatisfied  with  it  on  account  of  the  price  or 
otherwise,  notwithstanding  that,  after  it,  and  with  the  knowledge  of  it,  Mr.  Franks 
prevailed  with  himself  to  offer,  and  Mrs.  Fielding  with  herself  to  accept,  the  £1000 
which  [104]  he  is  said  to  have  parted  with  ;  my  conviction  being  that  she  never 
would  have  obtained  from  him  more  than  the  £400  if  she  had  not,  after  bringing 
him  so  far,  made  a  contract  for  an  equal  or  a  larger  amount  with  someone  else.  I 
think  that  it  would  be  wrong  and  mischievous  to  create  or  encourage  such  a  notion 
as  that  a  trustee  for  sale  may  avoid  a  fair  and  an  unobjectionable  contract  by 
entering  into  a  subsequent  contract  for  a  higher  price.  The  consideration  of  £.550 
must  stand  or  fall  by  its  own  merits,  not  by  the  result  of  anj'  comparison  with  the 
£1000,  and  is  in  my  judgment  maintainable. 

But  all  that  I  have  hitherto  said  is,  I  repeat,  on  the  supposition  that  before  the 
agreement  of  October,  a  contract  binding  on  Mrs.  Fielding,  binding  her  in  equity, 
I  mean  in  her  character  of  trustee  under  her  husband's  will,  had  not  been  made  by 
her  with  Mr.  Franks.  And  how  does  that  matter  stand  ?  The  agreement  or  alleged 
agreement  of  August,  and  the  title  of  Mr.  Franks  under  it,  have  upon  the  part  of 
the  Plaintiff  been  assailed  with  more  or  less  success  or  plausibility,  on  various 
grounds  of  which  I  mean  to  give  an  opinion  upon  none,  except  in  connection  with 
a  point  raised  against  and  not  by  the  Plaintiff.  For  the  difference  between  the 
considerations  to  which  a  contract  by  a  trustee  for  sale  is  liable,  and  those  applicable 
to  a  contract  by  a  vendor  absolutely  entitled  for  his  own  benefit  to  the  produce  of 
what  he  agrees  to  sell,  was  brought  under  the  attention  of  the  Vice-Chancellor  and 
of  ourselves  by  the  Plaintiff's  adversaries  or  one  of  them.  Mrs.  Fielding  was  not 
solely  interested  in  the  produce  of  the  property  in  controversy.  She  was  a  trustee 
for  sale,  but  had  no  adviser  in  the  transaction  of  August.  The  persons  present  at 
the  bargain  of  the  10th  (if  that  expression  should  be  used)  were  herself  single- 
handed,  and  Mr.  Franks,  accompanied  by  two  ladies  of  his  family.  It  was  not  a 
businesslike  [105]  transaction.  Nor  was  there  any  record,  note,  or  memorandum 
of  it,  unless  so  far  (if  at  all)  as  Mrs.  Fielding's  letter  of  the  following  day  to  her 
solicitor  can  be  so  called.  I  assume  that  letter  to  be  well  in  evidence  against  the 
Plaintiff.  I  assume  that  it  prevents  all  resort  to  the  Statute  of  Frauds.  I  do  not 
forget  that  she  wrote  it,  apart  probably  from  Mr.  Franks,  when  very  possibly  nine 
or  ten  hours  or  more  had  passed  subsequently  to  the  interview  of  the  10th,  and  she 
had  had  time  to  reflect ;  still,  without  intending  any  imputation  upon  Mr.  Franks, 
I  must  say  that  neither  the  agreement,  if  any,  of  the  10th,  nor  the  letter  of  the  11th, 
nor  the  transaction  compounded  of  the  two,  was,  in  my  opinion,  such  in  nature  and 
circumstances  as  to  be  of  any  validity  in  equity  against  the  testator's  estate  otherwise 
at  least  than  upon  the  condition  of  the  price  being  equal  or  more  than  equal  to  the 
value. 

The  £400,  however,  was  not  merely  the  price  of  the  leasehold  property.  It 
■extended  also  to  other  matters,  namely,  stoves,  garden-boxes,  a  marquee,  seats  and 
fixtures.  But  independently  of  the  personal  chattels  included,  the  evidence  leads  in 
my  judgment  unavoidably  to  the  inference  that,  before  and  upon  and  continually 
a,fter  the  10th  of  August,  the  leasehold  property  alone,  for  which  on  that  day,  as 
Mr.  Franks  and  Mrs.  Fielding  now  say,  he  agreed  to  give  and  she  to  accept  £400, 
or  so  much  of  that  amount  as  ought  to  be  referred  to  the  leasehold  property,  was 
worth  considerably  more  than  £400,  was  worth,  that  is  to  say  above  £500,  upon  a 
just  and  reasonable  estimate,  without  taking  into  account  the  pressure  to  which  Mr. 
Franks  (from  the  particular  convenience  to  him  of  the  property)  was  capable  of 
being  subjected  ;  a  process,  thought  by  so  many  persons  to  be  perfectly  consistent 
with  their  duty  towards  their  neighbour,  that,  in  moderation,  it  would  perhaps  be 
righteous  [106]  over  much  to  blame,  or  not  indeed  rather  to  expect  it,  in  a  trustee. 

My  opinion  accordingly  is,  that  if,  after  the  month  of  September  there  had  been 
no  dealing  of  any  kind  between  Mrs.  Fielding  and  the  Plaintiff,  or  between  Mrs. 
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Fielding  and  Mr.  Franks,  and  he  had,  without  any  want  of  diligence,  filed  a  bill 
against  her  for  a  specific  performance  of  the  agreement  of  August,  submitting  to 
take  either  an  assignment  or  an  under-lease  of  the  leasehold  property,  and  proved  in 
the  suit,  all  the  documents  and  facts  which  are  established  by  the  evidence  in  this 
cause  (.so  far  as  possible  consistently  with  the  assumed  absence  of  the  dealings  after 
September  with  Mr.  Goodwin  and  Mr.  Franks  respectively),  the  suit  would  have 
failed,  and  justly  failed,  if  opposed  by  her  upon  the  case  which  she  had  to  adduce 
against  it. 

For  these  reasons,  without  entering  more  at  large  into  the  matter,  I  think  the 
Vice-Chancellor's  decree  substantially  right.  It  will  be  as  well  in  point  of  form  to 
varj'  it  as  to  the  declaration  of  Mr.  Franks's  deed  being  void  and; as  to  setting  it 
aside.  This  no  doubt  the  Vice-Chancellor  himself  would  have  done  if  asked.  Mrs. 
Fielding  must  pay  the  Plaintiffs  the  costs  of  her  appeal,  not  so  I  think  Mr.  Franks 
of  his. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case,  said  that  as 
regarded  Mrs.  Fielding,  the  defence  was  that  the  agreement  was  made  under  circum- 
stances involving  surprise  and  undervalue,  but  that  no  sufficient  proof  of  undervalue 
was  before  the  Court,  for  the  subsequent  contract  with  Mr.  Franks  afforded  no  proof 
of  undervalue  under  the  circumstances  of  the  case.  If  it  were  held  to  do  so,  every 
trustee  might  defeat  an  agreement  by  a  subsequent  one  for  a  higher  amount.  In 
[107]  support  of  Mr.  Franks's  appeal,  Mrs.  Fielding's  letter  to  her  solicitor  had  been 
relied  upon.  Assuming  that  the  letter  was  a  sufficient  memorandum  in  writing,  it 
did  not  prove  such  an  agreement  as  this  Court  would  enforce  against  a  trustee.  His 
Lordship  doubted  whether  it  contained  a  sufficient  description  of  the  property,  for 
there  were  two  leases,  and  the  letter  did  not  specify  to  which  it  referred.  In  the 
next  place,  the  letter  contained  these  passages :  "  I  fear  I  have  not  done  so  well  as  I 
ought ; "  and  (speaking  of  Mr.  Franks),  "  He  is  so  dreadfully  sharp  to  deal  with,  that 
I  thought  it  best  to  give  you  this  information."  It  might  well  be  doubted  whether 
such  a  memorandum  could  be  enforced  against  a  trustee,  even  assuming  it  to  be 
sufficient  to  satisfy  the  provisions  of  the  Statute  of  Frauds.  But,  independently  of 
these  considerations,  the  evidence  proved  that  the  agreement  with  Mr.  Franks  was 
entered  into  in  such  circumstances,  and  that  the  price  agreed  to  be  paid  was  such 
that  the  Court  never  would  have  enforced  the  specific  performance  of  that  agreement. 
There  was,  moreover,  Mr.  Franks's  own  letter  of  the  2d  of  December,  speaking  of  the 
Plaintift'  as  having  the  property  entirely  in  his  power. 

The  alteration  in  the  decree  suggested  by  Lord  Justice  Knight  Bruce  was  made, 
and  Mrs.  Fielding's  appeal  was  dismissed,  with  costs,  Mr.  Franks's  appeal,  without 
costs. 


[108]     In  the  Matter  of  Finch  and  Shepheard,  Ex  parte  Barton.     Before  the 
Lords  Justices.     May  3,  4,  9,  1853. 

[S.  C.  16  Beav.  585.     See  In  re  Newman,  1867,  15  W.  R.  631.] 

A  mortgagor,  without  giving  six  months'  notice,  requested  the  mortgagee  to  accept 
payment  and  to  transfer  the  mortgage.  The  transfer  being  executed,  the  mortgagee's 
solicitors  refused  to  deliver  it  or  the  title-deeds  to  the  mortgagor  without  payment 
of  their  bill  of  costs.  The  mortgagor's  solicitor  objected  to  items  amounting  to 
less  than  £9  in  all,  but  paid  the  full  amount  in  order  to  obtain  the  deeds.  Held, 
that  the  above  were  not  such  special  circumstances  as  to  subject  the  bill  to  taxation 
after  payment. 

Semble,  that  one  of  the  special  circumstances  required  is  overcharge,  and  that  an  item 
objected  to,  not  because  the  business  was  not  done  or  because  the  charge  was  ex- 
cessive, but  because  the  liability  to  pay  it  is  disputed,  is  not  such  an  overcharge  as 
to  be  sufficient  ground  for  taxing  a  paid  bill. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls,  dismissing  with  costs 
a  petition  for  the  taxation  of  a  bill  of  costs  of  the  Respondents  Messrs.  Finch  & 
Shepheard,  presented  after  payment  of  the  bill.     The  hearing  at  the  Rolls  is  reported 
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in  the  16th  Volume  of  Mr.  Bea van's  Reports,  p.  .585.  The  following  statement  of  the 
facts  of  the  case  is  taken  from  the  judgment  of  the  Lord  Justice  Turner. 

The  Petitioner,  Anne  Barton,  was  entitled  to  a  leasehold  estate,  subject  to  a 
mortgage  which  had  been  transferred  to  John  George  King  and  Charles  Shepheard, 
who  was  one  of  the  partners  in  the  firm  of  Finch  it  Shepheard.  Messrs.  Finch  it 
Shepheard  acted  as  the  solicitors  of  the  mortgagees. 

In  the  month  of  December  18.52,  Mrs.  Barton  was  desirous  of  having  the  mortgage 
transferred  to  a  trustee  for  her.  The  draft  of  a  deed  of  transfer  of  the  mortgage  to 
a  Mr.  Hayward,  who  appeared  to  have  been  a  solicitor,  was  accordingly  prej^ared, 
and  perused  and  approved  by  Messrs.  Finch  &  Shepheard  on  behalf  of  the  mortgagees, 
and  the  deed  was  engrossed  and  executed  by  the  mortgagees.  When  the  draft  of 
the  deed  of  transfer  was  left  with  Messrs.  Finch  &  Shepheard  inquiry  was  [109] 
made  as  to  the  costs  of  the  transfer,  and  Mr.  Shepheard  was  told  that  they  would  be 
paid,  but  no  allusion  was  made  to  any  other  costs.  After  the  deed  of  transfer  had 
been  e.xecuted  by  the  mortgagees,  Messrs.  Finch  &  Shepheard,  on  Saturday  the  18th 
of  January  1853,  sent  their  bill  of  costs  (amounting  to  £18,  14s.  2d.)  to  Mr.  Greatorex, 
the  agent  of  Mr.  Hayward,  and  an  appointment  was  made  for  the  20th  of  January 
1853,  to  complete  the  business.  The  bill  delivered  included  other  costs  (to  the 
amount  of  between  £6  and  £7)  beyond  the  costs  of  the  mere  transfer.  Early  in  the 
morning  of  the  20th  of  January,  Mr.  Hayward's  clerk  went  to  the  office  of  Messrs. 
Finch  &  Shepheard  and  saw  Mr.  Shepheard,  and  the  amount  of  the  principal  and 
interest  due  upon  the  mortgage  was  then  settled.  Mr.  Hayward's  clerk  then  tendered 
to  Shepheard  the  amount  due  upon  the  mortgage,  with  £10  for  the  costs  of  the 
transfer,  and  made  some  objections  to  the  bill  of  costs.  Mr.  Shepheard  thereupon 
inquired  of  the  clerk  on  whose  behalf  the  tender  was  made,  and  was  told  by  the 
clerk  that  it  was  made  both  on  behalf  of  the  Petitioner  Mrs.  Barton  (who  was  entitled 
to  the  equity  of  redemption)  and  of  Mr.  Hayward,  in  whose  name  the  assignment 
was  made.  Mr.  Shepheard  then  received  the  amount  tendered,  and  told  the  clerk 
that  he  received  it  on  account  of  principal,  interest,  and  costs ;  that  if  it  was  paid  on 
account  of  the  Petitioner  Mrs.  Barton,  he  was  entitled  to  six  months'  interest,  in 
lieu  of  notice,  and  that  if  it  was  paid  on  account  of  Hayward,  he  was  not  bound  to 
make  the  as.signment  unless  his  costs  were  paid.  Mr.  Shepheard  then  refused  to 
take  less  than  the  full  amount  of  the  costs,  and  retained  the  deeds  claiming  a  lien 
for  the  balance.  Afterwards,  at  a  later  hour  of  the  same  20th  of  January,  Mr. 
Hayward's  clerk  again  went  to  the  office  of  Messrs.  Finch  &  Shepheard,  and  paid  the 
balance  of  the  bill  of  costs,  £8,  14s.,  without  in  terms  [110]  repeating  his  ob- 
jections to  the  bill,  but  he  either  then,  or  on  his  first  going  to  the  office  of  Messrs. 
Finch  &  Shepheard,  on  the  20th  of  December,  told  Mr.  Shepheard  that  he 
should  take  such  steps  in  consequence  of  Mr.  Shepheard's  refusal  as  he  might  be 
advised. 

Matters  stood  thus  until  the  15th  of  January,  when  Mr.  Greatorex  wrote  to 
Messrs.  Finch  &  Shepheard  stating  that  he  was  instructed  on  Mrs.  Barton's  behalf  to 
tax  the  bill,  but  proposing  that  they  should  refund  the  £8,  14s.,  and  let  the  matter  rest. 
On  the  17th  of  January,  Messrs.  Finch  &  Shepheard  answered  Mr.  Greatorex's  letter 
refusing  to  re-open  the  matter,  but  at  the  same  time  offering  to  deliver  a  more  detailed 
bill  of  costs  if  it  was  desired. 

Under  these  circumstances  the  petition  for  taxation  was  presented  to  the  Master 
of  the  Piolls  on  the  18th  of  February  1853. 

Mr.  Gory,  in  support  of  the  appeal. 

There  are  three  grounds  on  which  the  taxation  ought  to  have  been  directed. 
First,  the  bill  was  paid  under  pressure,  as  the  solicitors  would  not  deliver  up  the 
deeds  unless  their  demands  had  been  submitted  to,  and  the  six  months'  notice  would 
have  been  insisted  on,  so  that  the  transfer  could  not  have  been  completed.  Secondly, 
there  are  several  items  not  properly  chargeable  upon  a  transfer  of  a  mortgage ;  and 
thirdly,  the  payment  was  made  under  protest.  It  would  be  most  unjust  if  a  mort- 
gagor could  not  repossess  himself  of  his  deeds  at  once,  without  thereby  losing  all 
right  to  tax  an  exhorbitant  bill.  He  referred  to  Ex  parte  Wilkinson  (2  Coll.  92),  Re 
Trim  (7  Beav.  496),  Re  IVelh  (8  Beav.  416),  Re  Bennett  (8  Beav.  467),  Re  Jones  (8 
Beav.  479),  Re  Elmslie  (12  Beav.  538). 

[Ill]   Mr.  Roundell   Palmer  and  Mr.    Batten   for   the   Respondents,   cited  Re 
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Harrison  (10  Beav.  57),  Be  Mash  (15  Beav.  83),  Be  Browne  (15  Beav.  61 ;  1  De  G.  M. 
,V-  G.  322). 

Mr.  Cory  replied. 

Judgment  reserved. 

Mui/  9.  The  Lord  Justice  Knight  Bruce.  This  is  the  case  of  a  petition  for 
taxation  of  a  bill  of  costs  after  payment,  which  the  Master  of  the  Rolls  dismissed 
with  costs.  The  total  amount  of  the  bill  being  between  £18  and  £19,  the  payment 
is  alleged  to  have  taken  place  under  pressure,  and  some  items  alleged  to  be  objection- 
able are  pointed  out,  but,  though  it  is  deposed  that  the  Petitioner  was  advised  that 
some  specified  charges  were  not  fair  and  proper,  and  advised  that  she  was  not  liable 
to  pay  them,  and  something  is  sworn  of  a  constant  intention  to  pay  what  was  fair 
and  reasonable,  I  find  not  any  statement,  upon  affidavit,  which  I  can  read  as  being 
either  formally  or  substantially  a  statement,  even  as  to  belief,  that  any  one  of  the 
charges  is  unjust  or  improper,  or  would  upon  taxation  be  disallowed  or  diminished, 
nor  upon  the  bill  and  the  evidence  do  I  see  any  ground  for  thinking  it  likely  or  even 
possible  that  taxation  could  reduce  the  bill  to  so  low  an  amount  as  £10  ;  in  saying 
which  I  lay  no  stress  against  the  Petitioner  on  the  offer  made  upon  her  part,  before 
the  quarrel  had  ripenecl  into  litigation.  I  am  of  opinion,  therefore,  clearly,  that  the 
whole  matter  in  context  here  is  not  nor  ever  was  so  much  as  £9,  and  consecjuently, 
if  the  bill  was  too  high,  still  the  presentation  of  the  original  petition  was  necessarily 
an  imprudent  measure. 

Not  only,  however,  do  I  think  it  uncertain  whether  so  [112]  much  as  a  sixth  of 
the  bill  would  on  taxation  be  struck  oft",  but  I  am  not  satisfied  that  the  payment  was 
made  under  what  ought  to  be  deemed,  in  the  circumstances  of  the  case,  pressure.  It 
was  not  made  without  professional  intervention  and  professional  assistance  on  the 
Petitioner's  part,  though  her  solicitor  or  his  clerk  certainly  objected  to  the  amount 
expressl}'.  The  deeds  were  refused  to  be  delivered  unless  on  full  payment.  But  the 
Petitioner  does  not  seem  to  have  been  in  difficulties,  or  under  any  distress  or  em- 
barrassment. She  was  paying  off  the  mortgage,  though  the  transaction,  at  her  request, 
took  the  form  of  a  transfer  to  a  trustee  for  her — and  there  was  a  question  reasonably 
or  unreasonably  raised,  whether  the  mortgagees  might  not  even  at  the  last  or  nearly 
at  the  last  moment,  insist  on  six  months'  notice  or  six  months'  interest,  and  decline 
making  a  transfer,  keeping  alive  the  debt  on  the  whole. 

If  not  too  small  and  trifling  a  case,  if  not  clear  against  the  Petitioner,  this  is  at 
least  too  doubtful  a  case  to  render  it  proper  for  us,  in  my  opinion,  to  disturb  what 
the  Master  of  the  Rolls  has  done. 

The  Lord  Justice  Turner,  after  stating  the  circumstances  of  the  case  as  above 
detailed,  said : — 

It  is  to  be  observed  in  the  first  place,  that  no  case  is  made  by  this  petition  for  the 
purpose  of  shewing  that  the  mortgagees  were  not  entitled  to  the  six  months'  interest 
in  lieu  of  notice,  which  was  claimed  by  Mr.  Shepheard,  or  that  they  were  bound  to 
transfer  to  Mr.  Hayward  upon  any  other  terms,  and  the  Petitioner  by  the  payment 
of  the  small  amount  of  costs  which  is  in  question,  has  had  at  least  the  benefit  of  this 
right  on  the  part  of  the  mortgagees  not  being  insisted  upon.  If  she  had  not  paid  the 
£8,  14s.,  this  right  might  have  been  insisted  [113]  upon,  and  for  all  that  appears  on 
this  petition  have  been  maintained  by  the  mortgagees.  The  case,  therefore,  in  this 
respect  is  by  no  means  favourable  to  the  petition.  By  payment  of  the  bill,  she  has 
secured  to  herself  a  benefit  at  the  expense  of  the  mortgagees,  and  she  is  now 
endeavouring  to  undo  the  payment  by  means  of  which  she  acquired  the  benefit. 

It  is  further  to  be  observed  that  this  petition  and  the  affidavits  by  which  it  is 
supported  are  most  guardedly  prepared.  It  does  not  appear  either  from  the  petition 
or  from  the  affidavits  what  was  the  objection  taken  by  Mr.  Hayward's  clerk  to  the 
bill  of  costs,  upon  the  20th  of  December.  From  what  does  appear,  I  strongl}'  suspect 
that  his  objection  was,  not  that  the  costs  in  question  were  not  due  from  the  Petitioner, 
or  that  the  charges  were  unreasonable,  but  that  they  were  not  costs  which  the 
Petitioner  was  bound  to  pay  upon  the  transfer  of  the  mortgage  ;  and  if  this  was  the 
objection,  it  was  clearly  wrong,  as  the  mortgage  was  to  be  transferred  in  trust  for 
the  Petitioner.  What  pretence  was  there  for  taking  the  deeds  out  of  the  hands 
of  these  solicitors,  leaving  any  costs  which  were  due  to  them  by  the  Petitioner 
unpaid  1 
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If  it  had  been  necessary  to  decide  this  case  upon  either  of  these  points,  I  should 
have  hesitated  long  before  making  an  order  for  taxation,  but  there  is  another  point 
in  the  case,  which  appears  to  me  to  be  decisive  against  the  Petitioner.  Special 
circumstances  are  always  necessary  to  found  an  order  for  the  taxation  of  a  bill  after 
payment,  and  it  has  been  held,  and  in  my  opinion  most  properly  held,  in  all  the  cases 
that  whatever  other  special  circumstances  may  be  required  to  ground  the  order  for 
taxation  after  payment,  there  must  at  least  lie  proof  that  [114]  there  are  overcharges 
in  the  bill,  whether  amounting  to  fraud  or  not  is  not  material  to  the  present  case. 
Now  the  allegation  of  this  petition  (and  the  affidavits  in  support  of  the  petition  follow 
the  allegation)  is  simply  this,  that  the  items  and  charges  which  are  complained  of 
<ire  not  such  as  the  Petitioner  was  bound  to  pay  upon  the  transfer  of  the  mortgage, 
not  that  the  business  to  which  the  items  refer  was  not  done,  or  that  if  done,  the 
■charges  for  it  were  unreasonable  ;  and,  so  far  from  there  being  any  proof  of  these 
essential  circumstances,  there  is  evidence,  in  opposition  to  the  petition,  that  if  a 
■detailed  bill  had  been  made  out,  the  charges  would  have  exceeded  the  amount  of  the 
item  particularly  complained  of. 

In  this  state  of  circumstances  I  think  it  was  the  clear  duty  of  the  Court  to  refuse 
the  order  for  taxation,  and  that  this  petition  of  appeal  must  therefore  be  dismissed. 

£115]  Between  The  Shrewsbury  and  Birmix(;ham  Kailway  Company,  Plaintiff.^  ; 
and  The  London  and  North-Western  Railway  Company,  The  Shropshire 
Union  Railways  and  Canal  Coaipany,  George  Carr  Glyn,  and  "William 
Cowan,  Defendants;  and  between  The  London  and  North-Western  Rail- 
way Company  and  The  Shropshire  Union  Railways  and  Canal  Company, 
Plaintiffs;  and  The  SHREWSBURY  and  Birmingham  Railway  Company, 
Defendants.     Before  the  Lords  Justices.     Man  26,  27,  28,  30,  June  1,  28,  1853. 

[See  S.  C.  (with  note)  2  Mac.  k  G.  324 ;  3  Mac.  &  G.  70 ;  6  H.  L.  C.  113  ;  10  E.  R. 
1237;  16Beav.  U\  ;  22  L.  J.  Ch.  682;  17  Jur.  845;  1  W.  R.  172;  26  L.  J. 
Ch.  482  ;  3  Jur.  N.  S.  775  ;  17  Q.  B.  Rep.  652.] 

A  bill  in  Parliament  to  authorize  a  railway  company  to  grant  a  lease  in  perpetuity 
to  another  railwaj'  company  of  certain  projected  lines  was  opposed  by  a  third 
railway  compan}^  who  withdrew  their  opposition  on  an  agreement  being  come  to 
that  during  the  continuance  of  any  lease  to  be  authorized  by  the  Act  the  com- 
panies should  participate  in  portions  of  each  other's  profits,  and  that  the  two 
former  companies  should  not  take  traffic  on  specified  portions  of  their  lines. 

Held,  differing  from  the  opinion  of  Lord  Cottenham  on  a  demurrer  (2  Mac.  &  G. 
324),  that  the  agreement  was  uUra  vires,  and  ought  not  to  be  decreed  to  be  specifi- 
cally performed. 

Held,  also,  on  the  construction  of  the  whole  agreement,  that  if  valid  it  would  have 
come  into  operation,  although  only  a  portion  of  the  projected  lines  was  completed. 

The  directors  of  a  railway  company  are  trustees  (in  an  important  .sense  of  the  word) 
of  their  statutory  powers,  and  an  agreement  entered  into  by  the  company  amount- 
ing to  a  breach  of  trust  will  not  be  enforced  to  the  prejudice,  or  not  according  to 
the  views  of  all  or  .some  of  the  shareholders,  at  the  instance  of  parties  cognizant  of 
the  circumstances. 

The  last  of  the  foregoing  propositions  is  not  inconsistent  with  Hawkes  v.  Eastern 
Cmtnties  Raihvaij  Compani/,  1  De  G.  Mac.  &  G.  737. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls,  made  on  the 
bearing  of  the  above  causes,  and  on  a  motion  for  an  injunction  which  [116]  had  been 
•ordered  to  stand  over  to  the  hearing  of  the  causes. 

The  ease  is  reported  before  the  Master  of  the  Rolls  in  the  16th  Volume  of  Mr. 
Beavan's  Reports,  p.  441.  It  is  also  reported  upon  the  hearing  of  a  demurrer  and 
on  a  motion  for  an  injunction  in  2  Macnaghten  iV  Gordon,  324,  and  3  Macnaghten 
>V'  Gordon,  70,  from  which  reports  and  the  judgments  the  facts  fully  appear. 

Mr.  Rolt,  Mr.  Hardy,  and  Mr.  GiiTard  supported  the  appeal,  and  contended  first, 
that  the  agreement  had  come  into  operation  according  to  the  true  construction  of  it 
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and  of  the  Act,  although  the  Shropshire  Union  lines  had  not  been  all  completed.  On 
this  point  their  arguments  were  in  substance  the  same  as  had  been  successfully  urged 
on  the  appeal  before  Lord  Cottenham  from  the  decision  of  the  Vice-Chancellor  of 
England,  who  had  allowed  a  demurrer  to  the  bill.     (See  2  Mac.  &  G.  338.) 

They  also  contended  that  there  was  nothing  in  the  agreement  contrary  to  public 
policy,  or  the  duty  of  the  directors  of  the  companies,  or  beyond  the  powers  conferred 
on  the  directors  by  the  Companies  Acts. 

Thej'  further  argued  that  both  these  points  had  been  in  fact  decided  by  Lord 
Cottenham  when  he  overruled  the  demurrer. 

The  Solicitor-CtEXEK.a.l,  Mr.  Koundell  Palmer,  Mr.  Follett,  Mr.  W.  M.  James, 
and  Mr.  J.  V.  Prior,  for  the  London  and  North-Western  Railway  Company,  con- 
tended that  the  agreement  had  not  come  into  operation  ;  that  it  was  legally  or 
equitably  invalid,  as  contrary  to  public  policy,  and  beyond  the  powers  of  the 
directors,  [117]  a  company  having  no  authority  to  delegate  to  another  any  part  of 
its  duties ;  that,  if  properly  construed,  no  violation  of  it  had  taken  place ;  that  the 
Plaintifl's  had  so  conducted  themselves  as  not  to  be  entitled  to  ask  the  interposition 
of  the  Court ;  and  that  the  Plaintiffs  had  entered  into  contracts  with  companies  com- 
peting with  the  Defendants  of  such  a  kind  as  to  prevent  the  Plaintiffs  from  fulfilling 
their  part  of  the  agreement. 

Mr.  Willcock  and  Mr.  Chapman,  for  the  Shropshire  Union  Railway  Company, 
supported  the  same  view. 

Mr.  Rolt,  in  reply. 

The  following  cases  were  cited : — Attmiieji-General  \ .  Wilson  {Cr.  &  Ph.  1),  Cohen 
V.  irUkinson  (1  Mac.  &  G.  481 ;  1  H.  &  T.  554),  JFehh  v.  Direct  London  ami  Ports- 
mouth Raihvay  Companii  (1  De  G.  Mac.  &  G.  521),  Lord  James  Stuart  v.  London  and 
North-lFestern  Railwaij  Company  (Ih.  721),  Haiokes  v.  Eastern  Counties  Bailwai/  ComjMni/ 
(lb.  737),  Natusch  v.  Irving  (Gow.  on  Partnership,  App.  398),  Great  Northern  Railwai/ 
Company  v.  Eastern  Counties  Raihuay  Company  (9  Hare,  306),  East  Anglian  Raihcay 
Company  v.  Eastern  Counties  Railway  Company  (7  Railw.  Ca.  150),  M'Gi'egm-  v.  Official 
Manager  of  Dover  and  Deal  Raihvay  Company  (7  Railw.  Ca.  227),  Gage  v.  Nexcmarket 
Raihvay  Company  (16  Jur.  1136),  Simpson  v.  Denison  (10  Hare,  51),  South  Ym'kshire 
Raihvay  and  River  Dun  Company  v.  Gi'eat  Nwthern  Railway  Company  (3  De  G.  Mac.  & 
Gor.  576). 

Judgment  reserved. 

[118]  June  28.  The  Loed  Justice  Knight  Bruce.  Li  these  appeals  I  think 
it  convenient  first  to  disembarrass  the  case  of  the  petition  of  the  cross-Appellants, 
that,  namely,  of  the  London  and  North-Western  Railway  Company,  who  are 
Defendants  in  one  and  Plaintiffs  in  the  other  two  of  the  three  bills  before  the 
Court.  The  two  last  bills  were  cross-bills,  and  were  substantially,  I  agree  with  the 
leading  counsel  of  the  cross-Appellants  in  thinking,  a  defence,  effectual  or  ineffectual, 
necessary  or  unnecessary,  but  still  a  defence  merely  against  the  first  bill.  If  any 
notion  of  the  possibility  of  obtaining  any  relief  under  both  or  either  of  the  cross-bills 
beyond  the  dismissal  of  the  bill  of  the  original  Plaintiffs  has  at  any  time  existed,  it 
was,  as  I  conceive,  utterly  unreasonable.  Now  there  is  but  one  order  under  appeal.  It 
is  intituled  in  the  three  suits,  dismisses  all  the  bills,  and  refuses  to  make  an  order  on  a 
motion  which  came  before  the  Court  simultaneously  with  the  hearing  of  the  causes. 
The  earlier  petition  of  appeal,  that  of  the  original  Plaintiffs,  is  properly  intituled  in 
each  of  the  three.  The  other  petition  is  intituled  only  in  one,  and  that  the  second 
cause,  and  appears  to  complain  merely  of  the  dismissal  of  the  earlier  cross-bill. 

The  order  under  appeal  notices  of  course  the  pleadings  in  all  the  causes,  notices 
the  proofs  taken  in  the  causes,  and  I  believe  all  the  affidavits  and  exhibits.  The 
cross-bills  having  been  merely  in  effect  what  I  have  stated,  the  whole  of  the  bills 
having  been  dismissed  without  costs,  the  cross-petition  of  appeal  not  complaining 
that  the  original  Plaintiffs'  bill  was  not  dismissed  with  costs,  and  all  the  materials  in 
the  three  causes  being  materials  which  would  have  been  open  to  the  full  use  of  the 
cross- Appellants  as  Respondents  to  the  original  appeal,  without  the  cros.s-appeal,  I 
can  see  neither  apology  nor  excuse  for  the  latter ;  I  think,  consequently,  [119]  that 
the  appeal  of  the  cross-Appellants  should  be  dismissed  with  costs. 

This  leaves,  of  course,  untouched  the  question  of  the  propriety  or  impropriety, 
the  merits  or  demerits  of  the  original  Plaintiffs'  petition  of  appeal,  to  which  I  proceed 
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to  address  myself,  and  the  observations  that  I  shall  niiike  are  to  be  understood  as 
confined  to  that  petition. 

Among  the  various  points — some,  if  not  all  of  them,  <iifficult,  some,  if  not  all,  of 
importance — that  were  raised  and  discussed  during  the  argument,  there  are  several 
as  to  which,  considering  it  unnecessary  to  express,  I  do  not  mean  to  express  any 
opinion.  One  of  these  is  the  question  of  the  true  interpretation  of  the  Act  of  1847, 
intituled,  "  An  Act  to  Authorize  a  Lease  of  the  Undertaking  of  the  Shropshire  Union 
Railways  and  Canal  Company  to  the  London  and  North- Western  Railway  Com- 
pany ; "  one  other,  the  question  of  the  correct  construction  of  the  contract  of  October 
1847.  I  assume  for  every  purpose  of  the  present  litigation  (though,  I  repeat, 
without  intimating  whether  it  is  in  fact  my  opinion),  that  both  instruments  (the  Act 
and  the  contract)  ought  to  be  read  and  construed  as  the  original  Plaintift's  insist  that 
they  ought  to  be  read  and  construed.  Li  the  same  way  I  assume  in  the  original 
Plaintiffs'  favour,  that  the  question  of  the  validity  of  the  instrument  of  October  1847, 
at  law — its  validity,  I  mean,  in  a  sense  strictly  and  merely  legal — is  at  present 
immaterial ;  that  is  to  saj',  may,  without  damaging  or  prejudicing  the  Shrewsluiry 
and  Birmingham  Railway  Company  in  this  litigation,  be  viewed  as  one  upon  which 
an  action  is  maintainable  or  is  not  maintainable.  All  this  leaves  still  open  to  con- 
troversy the  question  whether  the  contracts  of  October  and  May  1847  are,  or  either 
of  them  is,  such  as  a  Court  of  Equity  ought  to  enforce  against  the  London  [120]  and 
North- Western  Railway  Company  at  the  instance  of  the  original  Plaintiffs,  either 
whollj'  or  in  part ;  and  no  injustice  will,  I  think,  be  done  to  either  side  by  consider- 
ing the  whole  dispute  here  as  reduced  substantially  to  that  point.  Now,  the  contract 
of  October  1847  is  under  the  seal  of  the  London  and  North-Western  Railway  Com- 
j)any,  and  must  be  regarded  everywhere  as  the  deed  of  that  corporation.  But  not 
every  deed  executed  by  a  corporation  is  enforceable  against  it  in  equity,  or  even  at 
law.  The  deed  of  a  corporation  may  be  ultra  vires,  and  so  ineffectual,  though  not  in 
any  other  sense  illegal.  And  in  a  Court  of  Equity  at  least  the  manner  of  entering 
into  the  agreement  intended  to  be  carried  into  execution  by  the  deed,  the  character 
and  position  of  the  persons  by  whom  the  agreement  was  made,  its  circumstances,  and 
the  authority  and  direction  under  which  the  common  seal  was  affixed,  may  all  be 
material  upon  a  question  whether  the  deed  shall  have  effect  given  to  it.  The  deed  in 
dispute  here  had  the  common  seal  of  the  London  and  North-Western  Railway  Com- 
pany affixed  to  it  by  the  order  and  authority  of  its  directors,  that  is,  the  delegated 
managers  of  its  affairs,  who  caused  this  to  be  done  for  the  purpose  of  carrying 
into  effect  by  the  deed  an  agreement  which  they  had  taken  upon  themselves 
as  on  behalf  of  the  company.  But  the  directors  of  a  company  such  as  the  London 
and  North-Western  Railway  Company  are  in  a  sense,  in  no  unimpoi'tant  sense, 
trustees  of  their  functions  and  powers  for  the  shareholders,  and  perhaps  also  for 
society  at  large ;  certainly,  however,  for  the  shareholders ;  and  if  directors  thus 
circumstanced  enter  into  a  contract  amounting  to  a  breach  of  trust  as  between 
themselves  and  those  from  whom  they  are  trustees,  it  would  be  contrary  to  the 
principles  and  practise  of  this  jurisdiction  to  be  active  in  enforcing  it  in  a  manner 
possibly  prejudicial  to  the  interests  or  not  agreeable  to  the  views  of  all  or  some  of 
[121]  the  cestuis  que  trustent,  at  the  instance  of  persons  cognizant  throughout  and 
from  the  beginning  of  the  true  nature,  character,  and  circumstances  of  the 
agreement. 

The  original  Plaintiffs  must,  I  think,  for  every  purpose  now  material,  be  taken  to 
have  been  throughout  and  from  the  beginning  cognizant  of  the  true  nature,  character, 
and  circumstances  of  the  contracts  of  May  and  October  1847.  Did,  then,  each  or 
either  document  amount  to  a  breach  of  trust  as  between  the  directors  of  the  London 
and  North-Western  Railway  Company  and  those  for  whom  they  wei'e  trustees  1  Was 
it  as  between  them  justifiable  and  proper  conduct  in  the  directors  to  affix  the  common 
seal  of  the  companj'  to  such  an  instrument  as  that  of  October,  or  enter  into  such  an 
agreement  as  that  of  May  ?  This  is  a  question  which  of  course  cannot  be  answered 
without  considering  the  eft'ect  of  each  if  valid.  What  was  the  effect  of  each  if  valid? 
The  effect  was,  I  apprehend,  to  create  a  partnership,  determinable  only  at  the  option 
of  the  Shrewisbury  and  Birmingham  Railway  Company,  but  otherwise  permanent, 
between  that  company  and  the  London  and  North-Western  Railway  Company — a 
partnership  possibly  of  a  particular  and  limited  kind,  but  still  a  partnership.     The 
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effect  was  materially  to  interfere  with  and  vary  the  rights  of  the  latter  company,  and 
necessarily  therefore  of  its  shareholders,  in  respect  of  a  portion  very  far  from  merely 
nominal  of  the  gross  receipts  of  their  business  and  property.  It  was  to  divert  so 
much  of  the  funds  of  the  company  properly  applicable  for  the  purposes  of  their 
current  expenses  and  of  dividends  into  a  different,  an  irregular,  and  an  illegitimate 
channel.  It  was  to  give  up  six  or  seven  thirteenths  of  the  gross  receipts  of  no 
inconsiderable  portion  of  their  business  to  another  company,  in  exchange  for  an 
uncertain  amount  of  money,  an  amount  that  might  pos-[122]-sibly  be  an  equivalent 
— pos.sibly  more  than  an  equivalent,  but  possibly  less — in  exchange,  namely,  for  six 
or  seven  thirteenths  of  the  gross  receipts  of  the  business,  or  a  great  part  of  the 
business,  of  that  other  company  on  the  whole  or  a  portion  of  a  railway  of  its  own. 
How  could  such  a  bargain  as  this  be  within  the  proper  functions  of  either  set  of 
directors?  Whatever  their  intentions  and  belief  in  point  of  fact,  they  must,  for  every 
purpose  of  such  litigation  as  the  present,  be  taken  to  have  entered  into  the  contract 
of  October,  as  well  as  the  agreement  of  the  preceding  May,  with  knowledge  that  they 
were  on  each  side  committing  and  participating  in  a  breach  of  trust ;  dealing,  that  is, 
with  the  property  and  rights  of  others  confided  to  their  care  and  management  in  a 
manner  exceeding  the  authority  given,  and  departing  from  the  confidence  reposed. 
I  think  therefore,  that,  whether  the  whole  or  any  part  of  the  agreement  of  May  is 
legally  valid  or  legally  invalid,  and  whether  the  contract  of  October  is  legally  valid 
or  legally  invalid,  wholly  or  in  part,  this  Court  ought  not  to  lend  its  assistance  to- 
enforce  or  act  upon  the  first  clause  of  the  agreement  of  May,  or  the  first  or  second 
clause  of  the  agreement  of  October. 

AVith  regard  to  the  third  clause  of  the  contract  of  October  and  the  second  clause 
of  the  agreement  of  May,  these  parts  of  the  two  instruments  are  perhaps  absolutely 
invalid  on  more  than  one  ground.  But  however  this  may  be  I  think  that  the  other 
portions  of  both  documents,  those,  which  according  to  m_v  opinion,  already  stated, 
cannot  here  be  enforced  or  acted  upon,  are  too  important  and  considerable  with 
reference  to  the  whole  to  render  it  in  my  judgment  fit  to  enforce  or  act  upon  either 
document  to  any  extent  whatever  in  this  litigation.  The  parties  must  be  left  to  law. 
But  I  think  their  cases  not  such  as  to  render  it  right  to  dismiss  the  [123]  original 
petition  of  appeal  with  costs.  It  ought  I  conceive  to  be  dismissed  without  costs,  and 
with  a  return  of  the  deposit  to  the  original  Plaintiffs.  If,  however,  on  either  side 
any  direction  from  us  shall  be  desired  respecting  the  action  brought  in  consequence 
of  Lord  Truro's  order,  we  are  ready  to  hear  and  consider  any  suggestion  upon  that 
Bubject.  I  may  add  a  word  as  to  the  authorities.  If  it  were  necessary  for  me  to 
mention  any  I  should  specify  Morilock  v.  Buller  (10  Ves.  292),  Turner  v.  Harveij  (Jac. 
169),  Bridger  v.  Rice  (1  J.  &  AV.  7-1),  The  Charitable  Corporation  v.  Sutton  (2  Atk.  400), 
Nafusch  V.  Irving  (Gow.  on  Partnership,  App.  398),  J ttorne //-General  v.  JFilson  (1  Cr. 
&  Ph.  I),  Cohen  v.  U'ilkinson  (1  Mac.  &  G.  481),  East  Anglian  Railway  Com^Mny  v. 
Eastern  Counties  Railway  Company  (7  Railw.  Ca.  150),  and  Mr.  M'G-regofscase  (7  Railw. 
Ca.  227),  as  decided  in  the  Exchequer  Chamber.  Some  at  least  of  these  were  cited 
at  the  Bar.  Of  Mr.  Hawkes's  case  (3  De  G.  &  Sm.  743  ;  1  De  G.  Mac.  &  G.  737),  also 
mentioned  more  than  once  during  the  argument,  I  will  only  say  that  I  thought  Lord 
St.  Leonards  right  in  affirming  my  decision  in  that  cause,  and  that  I  still  adhere 
entirely  to  what  I  did  there.  From  which  neither  when  concun-ing  with  Lord 
Cran worth  in  deciding  the  cases  of  Mr.  AVebb  (1  De  G.  Mac.  &  G.  521)  and  Lord 
James  Stuart  (lb.  721),  nor  at  any  other  time,  have  I  intended  to  depart,  or  as  I 
believe  departed  in  the  slightest  degree. 

Thb  Lord  Ju.stice  Turner.  The  first  of  these  suits  is  instituted  by  the 
Shrewsbury  and  Birmingham  Railway  Company  against  the  London  and  North- 
AVestern  Railway  Company  and  the  Shrop-[124]-shire  Union  Railways  and  Canal 
Company  and  their  officers,  for  the  purpose  of  enforcing  an  agreement  entered  into 
between  the  three  companies  with  reference  to  two  distinct  subjects — first,  the  monies 
to  be  received  by  the  companies  respectively  for  the  carriage  of  passengers  and  goods 
from  and  to  the  places  mentioned  in  the  agreement ;  and  secondly,  the  use  to  be  made 
by  the  two  companies,  who  are  Defendants,  of  certain  parts  of  their  lines  of  railway. 

In  order  clearly  to  understand  the  agreement  in  question  it  is  necessary  I  think, 
in  the  first  instance,  to  advert  to  the  position  of  these  several  companies  in  the  early 
part  of  the  year  1847.     The  London  and  North-Western  Railway  Company  had  at 
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time  a  line  of  railway  from  London  through  Kugby  to  Birmingham,  and  thence 
hward  through  Stafford,  Crowe,  Warrington  and  Newton  to  Liverpool,  and  on 


that 

north\ 

this  line  they  had  a  station  at  Wednestield  near  Wolverhampton.     They  had  also  a 

branch  line  from  Crewe  to  Chester,  and  had  power  to  take  a  lease,  which  has  since 

been  granted  to  them,  of  the  Trent  Valley  line  (then  in  the  course  of  formation),  and 

running  from  Stafford  through  Tamworth  to  Kugby. 

The  Shrewsbury  and  Birmingham  Railwa}^  Company  had  at  that  time  under  their 
Act  of  Parliament,  which  was  passed  in  the  year  18-1(),  power  to  make  a  line  from 
Shrewsbury  through  Wellington  to  Wolverhampton,  and  had  also  running  powers 
over  the  Stour  Valley  line,  which  was  authorized  to  be  made  1)}'  an  Act  also  passed 
in  the  year  1846,  and  which  runs  from  Birmingham  through  Wolverhampton  to 
Bushbury,  a  point  on  the  line  of  the  London  and  North-Western  liailway  a  little  to 
the  north  of  Wednesfield  ;  but  the  termination  of  the  line  of  the  Shrewsbury  and 
Birmingham  Railway  Com-[125]-pany  at  Wolverhampton  was  not  in  connection  with 
the  station  of  the  London  and  Xorth-Western  Company  at  Wednesfield,  nor  was  the 
termination  of  the  Stour  Valley  line  at  Birmingham  in  connection  with  the  London 
and  Xorth-Western  line  at  that  place. 

The  Shropshire  Union  Railways  and  Canal  Company  in  the  early  part  of  the  year 
1847  had  under  three  several  Acts  passed  in  the  year  1846  power  to  make  three 
distinct  lines ;  the  first  from  Shrewsbury  through  Wellington  to  Stafford  ;  the  second 
from  a  point  on  the  Chester  and  Crewe  Branch  of  the  London  and  North-Western 
line  to  a  point  on  the  Shrewsbury  and  Birmingham  line,  a  little  above  Wolver- 
hampton ;  and  the  third  from  Newton  to  Crewe.  The  first  of  these  three  lines,  the 
Shrewsbury  and  Stafford,  was  from  Shrewsbury  to  Wellington  Common  to  the 
Shrewsbury  and  Birmingham  and  the  Shropshire  Union  Companies  ;  and  the  Acts 
of  the  two  companies  provided  for  the  management  of  this  part  of  the  line  by  a 
joint-committee,  and  for  the  joint  user  of  it  by  the  two  companies.  The  second  of 
these  three  lines  (the  line  from  the  Chester  and  Crewe  Branch  of  the  London  and 
North-Western  line  to  the  Shrewsbury  and  Birmingham  line)  was  to  cross  the 
Shrewsbury  and  Stafford  line  at  a  place  called  Gnosal,  but  neither  this  line  nor  the 
third  line  of  the  Shropshire  Union  Company  (the  Newton  and  Crewe  line)  has  yet 
been  made. 

As  the  lines  of  these  railways  were  laid  out  therefore  the  London  and  North- 
Western  lines  were  accessible  to  the  Shrewsbury  and  Birmingham  Company  at 
Bushbury  by  passing  up  the  Stour  Valley  line  to  that  place,  and  to  the  Shropshire 
LTnion  Company  at  Stafford,  but  neither  of  the.se  companies  had  any  other  means  of 
railway  conveyance  to  Rugby  on  the  south  of  Rugby.  There  were,  [126]  however, 
canals  at  Wolverhampton  by  which  goods  coming  along  the  Shrewsbury  and 
Birmingham  line  might  be  conveyed  to  the  south,  and  there  was  of  course  the 
prospect  of  other  lines  of  railway  from  the  south  becoming  connected  with  the 
Shrewsbury  and  Birmingham  line.  The  lines  of  these  railways,  as  laid  out,  also 
afforded  to  the  Shropshire  Union  Company  the  means  of  carrying  passengers  and 
goods  both  from  Shrewsbury  to  Gnosal,  and  thence  down  their  second  line  to  the 
Shrewsbury  and  Birmingham  line  near  Wolverhampton,  and  from  Shrewsbury  to 
Stafford,  and  thence  down  the  London  and  North-Western  line  to  Bushbury  and 
Wolverhampton  and  to  Wednesfield. 

Thus  matters  stood  in  the  early  part  of  the  year  1847,  and  in  that  year  the 
London  and  North-Western  Company  obtained  an  Act  of  Parliament  enabling  them 
to  take  a  lease  of  the  Stour  Valley  line,  which  has  since  been  granted  to  them  ;  and 
they  then  or  afterwards  also  obtained  another  Act  for  making  a  line  from  the 
termination  of  the  Stour  Valley  line  at  Birmingham  to  their  original  station  at  that 
place,  thus  connecting  the  Stour  Valley  and  London  and  North-Western  lines  at 
Birmingham.  The  London  and  North-Western  Company  also  in  the  same  year  1847 
applied  to  Parliament  for  another  Act  to  enable  them  to  take  a  lease  of  the  Shropshire 
Union  Railways.  This  latter  Act  was  opposed  by  the  Plaintiff's,  the  Shrewsbury  and 
Birmingham  Railway  Company,  and  the  opposition  led  to  an  agreement  between  the 
companies,  which  was  dated  the  13th  of  May  1847,  and  was  as  follows : — 

"  First.  That  all  traffic  up  and  down  between  Shrewsbury  or  Wellington  or  inter- 
mediate stations  and  Rugby  or  any  point  on  the  London  and  North-Western  line  to 
the  south  of  Rugby  shall  be  kept  separate  and  divided  [127]  between  the  two 
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companies,  in  the  proportion  to  the  mileage  travelled  over  each  of  the  lines  of  the 
Shrewsbury  and  Birmingham  and  Shropshire  Union  Companies,  such  joint  account 
and  division  however  to  be  optional  to  the  Shrewsbury  and  Birmingham,  this  arrange- 
ment to  include  all  the  London  trafHc  by  whatever  route  it  may  pass.  Secondly.  That 
the  Shropshire  Union  or  the  London  and  North- Western  Company  shall  not,  during 
the  continuance  of  such  joint  account  and  division  of  traffic,  convey  from  Wellington 
or  any  part  of  their  line  westward  of  Wellington  any  goods  or  passengers  to  any  part 
of  the  Shrewsbury  and  Birmingham  line  east  of  the  same  place,  or  be  in  any  way 
entitled  to  participate  in  such  traffic.  Thirdly.  The  three  directors  forming  and  to 
form  the  joint-committee  for  the  management  of  the  Shrewsbury  and  Wellington  line 
shall  at  no  time  be  directors  of  the  London  and  North- Western  Company.  Fourthly. 
An  agreement  to  be  forthwith  prepared  for  carrying  out  the  arrangement,  and  any 
question  as  to  the  construction  of  the  terms  to  be  left  to  Mr.  Robert  Stephen.son." 

Upon  the  footing  of  this  agreement  the  Plaintiffs,  the  Shrewsbury  and  Birmingham 
Company,  withdrew  their  opposition  to  the  bill  for  enabling  the  London  and  North- 
Western  Company  to  take  the  lease  of  the  Shropshire  Union  lines,  and  the  leasing 
Act  accordingly  passed. 

[His  Lordship  stated  the  substance  of  its  provisions,  for  which  see  2  Macnaghten 
&  Gordon,  pp.  329,  339,  note  («).] 

Before  this  Act  was  passed  a  more  extended  agreement  for  carrying  out  the 
arrangement  of  May  1847  was  in  the  course  of  preparation  between  the  parties,  but 
it  was  not  completed  until  after  the  Act  was  passed  ;  [128]  when  completed  it  was  put 
under  the  seal  of  the  respective  companies,  and  bore  date  the  12th  of  October  18-47, 
and  was  as  follows.  (His  Lordship  read  it.  See  the  agreement  set  out  2  Macnaghten 
&  Gordon,  331  to  335.) 

The  agreement  being  thus  perfected,  the  Plaintiffs  (the  Shrewsbury  and  Birming- 
ham Eailway  Company)  proceeded  to  complete  their  line,  and  it  was  completed  in 
the  month  of  November  1849.  Upon  their  line  being  opened,  they  called  upon 
the  London  and  North- Western  Railway  Company  to  keep  the  accounts  stipulated 
for  by  the  agreement,  and  the  London  and  North- Western  Company  having 
refused  to  do  so,  and  having  commenced  carrying  passengers  and  goods  contrary 
to  the  provisions  of  the  third  clause  of  the  agreement,  the  bill  in  the  first  suit 
was  filed. 

This  bill  was  met  by  a  demurrer  on  the  part  of  the  London  and  North-Western 
Company,  and  the  demurrer  was  allowed  by  the  late  Vice-Chancellor  of  England 
upon  the  ground  that  the  agreement  had  not  come  into  operation.  There  was  an 
appeal  from  the  order  allowing  the  demurrer,  and  Lord  Cottenham,  before  whom 
the  appeal  was  heard,  overruled  the  demurrer,  his  opinion  being  that  the  agreement 
had  come  into  operation  and  was  valid  and  binding.  (See  2  Mac.  &  G.  342.)  Upon 
the  demurrer  being  overruled,  a  motion  for  the  injunction  prayed  by  the  bill  was 
made  before  the  late  Vice-Chancellor  of  England,  and  was  granted  by  him,  but  the 
order  granting  it  was  also  appealed  from,  and  Lord  Truro,  before  whom  the  appeal 
was  heard,  dissolved  the  injunction.  His  Lordship,  however,  took  this  course,  as  I 
collect  from  his  judgment,  solely  upon  the  ground  of  comparative  inconvenience,  and 
inti-[129]-mated  no  opinion  upon  the  merits  of  the  case,  considering  that  the  ques- 
tions both  as  to  the  agreement  having  come  into  operation,  and  as  to  its  legal  validity 
ought  to  be  tried  at  law.     (See  3  Mac.  &  G.  70.) 

An  action  was  thereupon  brought  upon  the  agreement,  and  in  this  action  the 
Court  of  Queen's  Bench  has,  as  it  is  said,  intimated  an  opinion  in  favour  of  the 
validity  of  the  agreement. 

A  further  motion  for  the  injunction  was  then  made  before  the  Master  of  the 
RoU.'i,  to  whom  the  cause  was  transferred,  but  the  motion  was  ordered  to  stand  until 
the  hearing  of  the  cause,  and  ultimately  the  cause  was  heard  before  His  Honour,  who 
dismissed  the  bill  (16  Beav.  441).  From  this  order  of  dismissal  the  first  of  these 
appeals  is  brought,  and  the  question  therefore  which  we  have  to  decide  is  whether 
this  bill  has  been  properly  dismissed.  The  agreement  being  under  the  seal  of  the 
three  companies,  the  Plaintiffs  are  of  course  prima  facie  entitled  to  specific  per- 
formance. It  rests  upon  the  Defendants,  therefore,  to  displace  that  right.  They 
have  succeeded  in  doing  so  in  the  Court  below,  upon  the  ground  that  the  agreement 
has  not  yet  come  into  operation,  and  I  will  first,  therefore,  examine  that  question. 
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The  question  as  it  seems  to  me  depends  upon  the  true  meaning  to  he  attributed 
to  the  words  "  during  the  continuance  of  any  such  lease  authorized  to  l)e  granted  l)v 
such  Act,"  which  are  contained  in  the  first  cUiuse  of  the  agreement.  It  is  to  he 
observed  that  the  words  are  during  the  continuance  of  au}-  such  lease,  not  during  the 
continuance  of  the  lease,  and  from  this  form  of  expression  it  is  1  think  to  bo  collected 
that  the  parties  had  in  contemplation  that  there  might  l)e  some  lease  other  than 
[130]  the  lease  in  perpetuity,  which  is  first  mentioned  in  the  agreement.  The  words 
"  during  the  continuance  of  any  such  lease  "  could  hardly  be  intended  to  refer  solely 
and  exclusively  to  a  lease  which,  if  granted,  was  to  endure  for  ever.  To  what,  then, 
do  those  words  refer!  This  I  think  is  to  be  gathered  from  the  recitals  of  the  agree- 
ment. The  agreement  recites  that  the  covenants  were  to  be  entered  into  upon  an 
Act  of  Parliament  being  obtained  for  authorizing  such  lease  as  aforesaid,  that  is  a 
lease  in  perpetuity  of  the  undertaking,  or  a  lease  between  the  same  ])arties  of  any 
part  of  the  said  undertaking  between  Shrewsbury  and  Stafford,  and  although  I  agree 
that  the  extent  of  the  covenants  cannot  be  measured  l)y  the  event  upon  which  they 
were  to  be  entered  into,  I  think  that  the  recitals  of  the  agreement  must  be  referred 
to  for  the  purpose  of  explaining  the  meaning  of  the  lefereiitial  term  " such,"  and  I 
think  that  upon  the  true  constiuction  of  this  agreement  that  word  " such  "  has 
reference  to  the  recital  which  I  have  mentioned,  and  the  covenant  must  be  read  as  if 
the  words  had  been  during  the  continuance  of  any  lease  in  perpetuity  of  the  under- 
taking, or  of  any  lease  between  the  same  parties  of  any  part  of  the  said  undertaking 
between  Shrewsbury  and  Stafford.  That  the  parties  contemplated  that  there  might 
be  a  lease  of  the  pait  of  the  undertaking  between  Shrewsbury  and  Stafibrd  before 
the  lease  of  the  entire  undertaking  is  evident  from  the  mention  of  such  a  lease  in 
this  recital.  If  they  had  considered  that  the  Act  which  had  then  passed  and  was 
before  them  warranted  no  lease  except  a  lease  of  the  entire  undertaking  why  was 
any  mention  made  of  any  lease  of  the  part  between  Shrewsbury  and  Stafibrd '?  But 
when  we  have  surmounted  this  difficulty  and  have  settled  that  the  covenant  is  to  be 
read  during  the  continuance  of  an}'  lease  in  perpetuity  of  the  entire  undertaking,  or 
of  any  lease  between  the  same  parties  of  any  part  of  the  undertaking  between 
Shrewsbury  and  [131]  Stafford,  avithorized  to  be  granted  by  such  Act,  a  further 
question  arises — "What  is  the  meaning  of  these  latter  words  "  authorized  to  be  granted 
by  such  Act  ? "  Do  they  mean  during  the  continuance  of  any  such  lease  as  Parliament 
has  in  express  terms  enacted  may  be  granted,  or  do  they  mean  during  the  continuance 
of  any  lease  which  may  be  granted  consistently  with  the  provisions  of  the  Act  ?  The 
latter  I  think  is  the  true  meaning,  for  the  parties,  as  I  have  before  observed,  contem- 
plated that  there  might  be  a  lease  of  part.  It  is  said,  however,  that  Parliament  has 
by  the  Act  expressly  negatived  the  granting  of  any  lease  except  upon  conditions 
which  have  not  been  fulfilled,  and  the  thirty-first  section  is  relied  upon  in  support  of 
that  position  ;  but  I  think  this  section  does  not  bear  out  the  argument  in  support  of 
which  it  is  adduced.  That  section  as  I  understand  it  refers  to  the  lease  of  the  whole 
undertaking,  and  seems  to  me  to  have  been  inserted  to  meet  the  words,  "  or  at  such 
earlier  period  as  may  be  agreed  upon  "  which  are  contained  in  the  first  section,  and 
the  thirty-first  section  being  thus  removed  out  of  the  way,  I  think  that  the  earlier 
sections  of  the  Act  having  prescribed  the  terms  on  which  the  London  and  North- 
Western  Company  were  to  hold  each  of  the  lines  when  completed  and  opened,  and 
the  rents  which  thej'  were  to  pay  for  the  same,  a  lease  of  any  one  of  the  lines  when 
completed  and  opened  might  well  be  granted,  and  would  be  consistent  with  the 
provisions  of  the  Act.  The  conclusion  at  which  I  have  arrived  on  this  part  of  the 
case  is  I  think  much  strengthened  by  reference  to  the  agreement  of  May,  for  that 
agreement  which  it  was  intended  to  carry  out  by  the  agreement  in  question  refers  to 
the  traffic  being  carried,  without  any  mention  of  any  lease  being  granted,  and  thus 
shews  that  what  the  parties  were  looking  to  throughout  was  the  power  of  carrying 
along  the  line  which  would  certainly  arise  upon  the  Shrewsbury  and  Stafibrd  line 
being  completed.  For  these  [132]  reasons  I  feel  myself  reluctantly  compelled  to 
differ  from  the  Master  of  the  Eolls  upon  the  point  on  which  he  has  dismissed  this 
bill,  but  I  do  so  with  less  reluctance  as  he  has  himself  differed  from  Lord  Cottenham 
upon  that  point,  and  my  opinion  upon  it  coincides  with  that  of  Lord  Cottenham. 
If  this  case  had  rested  upon  the  single  point  of  whether  the  agreement  had  come 
into  operation  I  should  have  thought  the  Plaintiffs  entitled  to  relief,  but  a  further 
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point  was  urged  on  the  part  of  the  Defendants,  that  this  agreement  ought  not  to 
be  enforced  upon  grounds  of  public  policy,  and  I  proceed  therefore  to  consider  that 
question. 

In  determining  questions  of  this  nature  Courts  of  justice,  as  I  apprehend,  are 
bound  to  consider  not  what  in  their  judgment  may  be  most  for  the  interest  of  the 
public,  but  >vhat  was  the  scope  and  object  of  the  law  which  is  said  to  be  infringed  or 
attempted  to  be  infringed.  What  we  have  here  to  consider,  therefore,  is  what  was 
the  scope  and  object  of  the  Acts  of  Parliament  from  which  these  companies  and 
other  railway  companies,  for  there  is  nothing  in  this  respect  peculiar  to  these 
companies,  derive  their  powers.  The  great  undertakings  of  these  companies  could 
not  be  carried  out  by  private  enterprise,  and  Parliament  has  therefore  with  a  view 
to  the  public  good  authorized  the  constitution  of  large  bodies  acting  by  directors 
for  the  purpose  of  carrying  them  out ;  but  these  bodies  have  no  existence  independent 
of  the  Acts  which  create  them,  and  they  are  created  by  Parliament  with  special  and 
limited  powers  and  for  limited  purposes.  Whether  Parliament  has  wisely  limited 
their  power  or  the  purposes  of  their  incorporation  is  not  for  us  to  consider.  The  fact 
of  their  being  endued  with  such  powers  and  incorporated  for  such  purposes,  only 
shews  that  Parliament  did  not  think  fit  to  intrust  them  with  more  extended  powers, 
or  [133]  to  incorporate  them  for  other  purposes  ;  and  when,  therefore,  they  exceed 
or  attempt  to  exceed  their  powers,  or  to  go  beyond  the  limits  of  their  incorporation, 
they  are  acting  in  contravention  of  the  law  which  created  them,  and  in  opposition  to 
what  Courts  of  justice  are  bound  to  consider  to  have  been  the  object  of  Parliament 
in  their  creation.  Again,  Parliament  has  given  these  companies  powers  to  interfere 
with  private  property,  and  has  empowered  them  to  levy  tolls,  and  it  has  protected 
the  pulilic  against  any  undue  interference  on  their  part  with  private  property,  and 
has  secured  to  the  public  the  benefit  of  their  expenditure  by  limiting  and  restricting 
their  powers ;  and  how  is  it  consistent  with  the  protection  thus  thrown  around  the 
public  by  Parliament  that  they  should  be  permitted  to  transgress  the  limits  which 
Parliament  has  thus  imposed  for  the  public  security  ? 

These  are  the  principles  or  some  of  the  [principles  which,  as  I  think,  must  be 
applied  to  this  case,  considered  with  reference  to  the  question  of  public  policy  ;  and 
I  will  now  consider  what  is  the  effect  of  the  agreement  which  has  been  entered  into 
between  these  parties,  and  whether  it  contravenes  those  principles.  The  effect  of  this 
agreement,  as  I  understand  it,  is — That  the  Shrewsbury  and  Birmingham  Company 
are  to  receive  seven-thirteenths  of  what  shall  be  determined  hy  auditors  to  be  the 
due  proportion  to  the  whole  monies  received  by  the  London  and  North- Western 
Company  for  the  carriage  of  any  passengers  or  goods  from  Shrewsbury  or  Wellington 
or  any  intermediate  place  to  Rugby  or  to  the  south  of  Kugby,  which  is  attributable 
to  the  distance  from  the  point  of  departure  to  Stafford,  and  that  the  London  and 
North- Western  Company  are,  on  the  other  hand,  to  receive  six-thirteenths  of  what 
shall  be  determined  hy  auditors  to  be  the  due  proportion  of  the  whole  [134]  monies 
received  by  the  Shrewsljury  and  Birmingham  Company  for  the  carriage  of  any 
passengers  or  goods  from  Shrewsbury  or  Wellington  or  any  intermediate  place  to 
Rugby  or  the  south  of  Rugby,  which  is  attributable  to  the  distance  from  the  point 
of  departure,  to  Wolverhampton,  and,  applying  to  this  agreement  the  principles  to 
which  I  have  referred,  it  must  be  asked  where  are  the  powers  of  the  companies  to 
enter  into  such  an  arrangement  1 

It  cannot  I  think  be  denied  that  they  could  not  alienate  the  whole  of  their  tolls  ; 
upon  what  principle  then  can  they  alienate  the  tolls  on  a  given  portion  of  their  line, 
or  any  portion  of  such  tolls?  It  is  said  that  this  is  merely  a  matter  of  arrange- 
ment ;  but  it  is  not  less  an  alienation  because  it  is  a  matter  of  arrangement. 

Again,  these  companies  are  incorporated  with  reference  to  the  carriage  of 
passengers  and  goods  between  particular  places ;  where  is  their  power  to  contract 
for  an  interest  in  the  carriage  of  passengers  and  goods  between  other  places  1  It  was 
urged  indeed  on  the  part  of  the  Appellants  that  these  companies  were  not  bound  to 
be  carriers  at  all,  but  that  circumstance  does  not  appear  to  me  to  help  the  argument, 
for  this  agreement  proceeds  upon  the  assumption  of  both  parties  being  carriers,  and 
even  if  it  did  not  I  see  nothing  in  the  circumstance  of  the  parties  not  being  bound 
to  carry  which  could  warrant  their  entering  into  such  an  ai-rangement  as  this. 

It  was  then  said,  however,  that  although  these  considerations  might  affect  the 
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question  as  to  what  has  been  termed  the  through  traffic,  the  .sut)jcct  of  the  first  and 
second  clauses  of  the  agreement,  they  could  not  applj'  to  what  has  t>een  called  the 
local  traffic,  the  subject  of  the  third  clause  of  the  agieement ;  but  I  think  [135]  this 
argument  will  not  avail  the  Appellants.  Assuming  that  these  companies  are  not 
bound  to  be  carriers,  I  very  much  doubt  whether,  lieing  carriers,  thev  can  legally 
stipulate  that  they  will  not  carry  between  particular  j)laces  on  their  lines  ;  but  even 
assuming  that  they  can,  I  think  that  this  agreement,  being  in  other  respects  obnoxious 
to  public  policy,  cannot  be  enforced  in  this  respect. 

Much  stress  was  laid  in  the  argument  upon  the  circumstance  of  the  Respondents 
having  obtained  the  consideration  for  the  agreement  by  the  withdrawal  of  the 
opposition  to  the  bill  ;  but  when  this  Court  refuses  to  interfere  upon  principles  of 
public  policy  it  acts  with  reference  to  the  interests  of  the  public,  and  not  with 
reference  to  the  conduct  of  individuals,  and  I  do  not  think,  therefore,  that  we  should 
be  justified  in  relieving  the  Appellants  upon  this  particular  ground.  The  Appellants 
when  they  agreed  upon  terms  to  withdraw  their  opposition  to  the  leasing  bill  should 
have  taken  care  that  the  terms  were  not  such  as  to  infringe  the  law. 

Great  reliance  was  also  placed  in  the  argument  upon  the  opinions  of  Lord 
CVittenham,  and  as  it  was  said  of  the  Court  of  (^Hieen's  Bench  in  favour  of  the 
validity  of  this  agreement,  but  the  cases  upon  this  subject  have  taken  a  much  wider 
range  since  Lord  Cottenham's  opinion  was  pronounced,  and  I  have  not  been  able  to 
satisfy  my  mind  that  in  the  intricacy  of  the  pleadings  at  law  this  particular  question 
was  fairly  submitted  to  the  consideration  of  the  Court  of  Queen's  Bench.  At  all 
events  the  other  cases  which  were  cited  in  the  argument  seem  to  me  to  be  at  variance 
with  the  opinion  said  to  have  been  expressed  by  the  Court  of  Queen's  Bench,  and 
upon  the  principle  of  those  other  cases,  and  for  the  reasons  which  I  have  given  I  am 
satisfied  that,  looking  [136]  at  this  case  with  reference  to  the  qnestion  of  public  policy, 
this  Court  ought  not  to  decree  a  specific  performance  of  this  agreement,  or  to  grant 
the  relief  which  is  prayed  by  this  bill. 

It  is  unneces.sary  for  me,  therefore,  to  enter  into  the  other  grounds  of  defence 
which  were  urged  on  the  part  of  the  Respondents,  the  more  as  I  do  not  think  they 
furnish  any  substantial  answer  to  the  Appellants'  case.  My  opinion  is  that  this  bill 
must  be  dismissed,  but  without  costs. 

The  bill  being  dismissed  the  motion  must  of  course  be  dismissed  also,  and  it 
remains  then  only  to  consider  the  appeal  by  the  London  and  North-We.stern  Company 
in  the  second  cause.  On  this  head  I  have  little  to  add  to  what  has  been  said  by  my 
learned  brother.  Without  reference  to  any  other  question  affecting  the  agreement 
sought  to  be  enforced  in  this  second  cause  than  the  circumstances  under  which  it 
Avas  entered  into,  I  think  that  a  specific  performance  of  it  ought  not  to  be  decreed. 
It  was  attempted  to  justify  this  appeal  upon  some  supposed  necessity  for  presenting 
it,  in  order  to  bring  forward  the  facts  as  a  defence  to  the  other  suit,  but  I  do  not 
think  that  the  appeal  was  necessary  for  any  such  purpose  even  if  it  could  be  used 
for  the  purpose,  which  I  doubt,  as  it  is  presented  in  the  second  suit  only.  I  concur 
therefore  in  opinion  that  the  appeal  in  the  second  cause  .should  be  dismissed  with 
costs. 


[137]  Harrison  v.  The  Mayor,  Aldermen,  and  Buroes-ses  of  the  Town  of 
Southampton  and  Others.     I3efore  the  Lords  Justices.     June  2,  3,  13,  1853. 

[S.  C.  22  L.  J.  Ch.  722  ;  18  Jur.  1  ;  1  W.  R.  422.] 

On  a  question  of  legitimacy  there  were  in  evidence  a  sentence  of  nullity  of  marriage 
of  a  minor  for  want  of  her  father's  consent,  and  a  statement  in  the  parish  register 
that  the  marriage  took  place  by  licence  with  the  consent  of  the  mother  of  the 
bride,  but  saying  nothing  as  to  the  father's  consent.  There  was,  however,  evidence 
leading  to  the  conclusion  that  the  sentence  had  been  obtained  by  collusion 
lietween  the  husband  and  wife,  and  that  the  father  had  been  aware  and  did  not 
disapprove  of  the  match.  Held,  fifty  years  after  the  date  of  the  sentence  of 
nullity,  that  the  marriage  ought  to  be  presumed  valid. 
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This  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuart,  overruling  exceptions 
to  the  Master's  report. 

By  the  order  made  on  the  hearing,  on  the  31st  of  January  1851,  it  was  referred 
to  the  Master  to  inquire  who,  at  the  time  of  the  death  of  Henry  Robinson  Hartley 
(the  testator  in  the  cause),  were  his  heir  at  law  and  next  of  kin. 

Under  this  reference  the  Appellants  William  Koofe  and  Sarah  Ann  his  wife, 
adduced  evidence  to  prove  that  Mrs.  Koofe  was  such  heir  at  law  and  next  of  kin. 

The  Master,  by  a  separate  repoit  dated  the  9th  of  June  1852,  found  that  Ann 
Sarah  or  Sarah  Ann  Roofe  claimed  to  be  the  daughter  of  the  testator  Henry 
Robinson  Hartley,  by  Celia  Ann,  otherwise  Ann  Celia  his  wife,  whose  maiden  name 
was  stated  to  be  Celia  Ann  or  Ann  Celia  Crowcher,  and  as  such  to  be  sole  heiress 
at  law  and  ne.xt  of  kin  of  the  testator.  But  he  found  that  the  testator  Henry 
Robinson  Hartley  and  his  alleged  wife  were  never  legally  married  ;  for  that  Celia 
Ann  or  Ann  Celia  Crowcher  was,  at  the  time  of  the  alleged  marriage,  an  infant  under 
the  age  of  twenty-one  [138]  years,  and  that  such  alleged  marriage  was  performed 
by  licence,  and  without  proper  consent  on  behalf  of  the  father  or  guardian  of  Celia 
Ann  or  Ann  Celia  Crowcher,  pursuant  to  the  provisions  of  the  Act  of  Parliament 
in  that  case  provided.  And  the  Master  also  found  that  such  alleged  marriage  was, 
pursuant  to  a  sentence  or  decree  or  the  Consistory  Court  of  the  Bishop  of  Win- 
chester, bearing  date  the  25th  of  June  1802,  pronounced  or  declared  to  be  null  and 
void.  He  therefore  found  that  Sarah  Ann  Roofe  was  not,  at  the  time  of  the  death 
of  the  testator,  Henry  Robinson  Hartley,  and  was  not  then  the  heiress  at  law  or  next 
of  kin  of  the  testator  according  to  the  Statutes  of  Distribution. 

To  this  report  the  Appellants  excepted,  and  relied  upon  evidence  which  they 
had  adduced  before  the  Master,  to  shew  that  the  sentence  of  the  Con.sistory  Court 
of  Winchester,  declaring  the  marriage  null  and  void,  was  obtained  by  fraud  and 
collusion.  The  following  were  the  material  parts  of  the  evidence  adduced  before  the 
Master. 

The  register  of  the  marriage  was  as  follows: — "The  year  1798.  Henry  Hartley, 
bachelor,  and  Celia  Ann  Crowcher,  a  minor,  both  of  this  parish,  were  married  in 
this  church  by  licence,  with  the  consent  of  her  mother,  this  24th  day  of  November 
1798,  by  me,  Evn.  Evans,  Curate.  This  marriage  was  solemnized  between  us,  Henry 
Hartley,  Celia  Ann  Crowcher,  in  the  presence  of  Jemima  Butler,  Richard  Cxudge." 

A  sister  of  Mrs.  Roofe,  named  Elizabeth  Froggett,  of  Portsea,  widow,  on  her 
examination  viva  voce  before  the  Master,  deposed  as  follows  : — "  I  am  78.  My  parents, 
were  James  Crowcher  and  Elizabeth  his  wife.  My  mother's  father  was  Captain 
Charles  Wimbledon.  [139]  My  mother  derived  property  from  him  ;  part  of  the 
property  was  Mussell's  Farm,  at  Tichfield.  My  mother  married  her  own  servant 
James  Crowcher.  My  father  followed  a  farm  after  the  marriage  ;  many  years  after, 
he  became  a  sailor.  My  mother's  marriage  with  my  father  turned  out  an  unhappy 
one.  There  was  very  little  else  than  cause  of  complaint  through  his  life,  through  his; 
drinking.  I  remember  my  mother  living  in  Union  Street,  Portsea,  1798  ;  her  husband, 
James  Crowcher,  at  that  time  belonged  to  the  sea,  I  think  the  Staunch.  I  knew  he 
belonged  to  a  vessel  called  the  Staunch,  a  Government  vessel,  and  he  died  in  it.  My 
parents  had  another  daughter  named  Celia  Ann.  She  was  living  with  m}'  mother  in 
this  house  in  Union  Street.  My  mother  and  father  did  not  live  together.  There  had 
been  very  great  differences  between  them  before  that  time.  When  my  father  came 
on  shore  he  went  to  his  sister's,  a  Mrs.  Cator.  She  lived  in  the  Old  Rope  Walk,  ai 
very  little  way  from  Union  Street — fifty  yards.  My  sister  before  the  marriage  was. 
in  the  habit  of  visiting  my  father  at  her  ainit's,  Mrs.  Cator 's.  I  came  to  my  mother's, 
house  about  September  1798,  and  was  there  about  five  months,  rather  better.  After- 
wards, I  went  to  live  at  Nelson  Square,  three-quarters  of  a  mile  from  Union  Street.  I 
was  very  often  at  my  mother's  house  while  I  was  living  in  Nelson  Square.  I  remember 
Mr.  Henry  Hartley  visiting  my  mother's  house  as  a  suitor  to  my  sister  (at  Portsea  it 
was).  No  secret  was  made  in  the  family  of  Mr.  Hartley's  intention  to  marry  my 
sister.  The  courtship  of  Mr.  Hartley  and  my  .sister  lasted  from  September  to 
November  1798.  I  never  saw  my  sister  and  my  father  together.  My  sister  went  to 
Mrs.  Cator's  every  day.  I  have  seen  her  there  and  went  there  with  her.  When  my 
father  was  away  from  his  ship  he  slept  at  Mrs.  Cator's,  he  made  it  his  home.  I 
know  he  had  liberty  from  his  vessel  about  twice  a  week ;  it  is  a  general   thing. 
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[140]  When  the  marriage  of  my  sister  took  place  his  ship  was  at  Spithead  ;  it  was 
the  Staunch,  it  had  been  there  some  time.  My  sister  and  Mr.  Hartley  walked  out 
together  before  their  marriage  two  or  three  times  a  week  ;  he  was  there  every  day  ; 
lie  always  drank  tea  at  my  mother's.  My  father  in  1798  did  not  coTitribute  to  my 
support,  or  to  my  mother's  support.  My  sister  supported  herself  at  her  needle.  My 
mother  had  £60  a  year  and  the  house  she  lived  in.  My  sister  lived  with  her  ;  my 
father  had  ceased  to  support  his  family  for  years  ;  my  mother  had  the  care  of  my 
sister  till  her  marriage  ;  my  father  approved  of  my  mother  havitig  the  care  of  us.  Mrs. 
Cator  was  at  my  mother's  every  day  during  the  courtship ;  she  lived  close  by  ;  she 
was  there  often  when  Mr.  Hartley  was  there  and  saw  him  :  saw  him  pay  Mrs.  Cator 
for  washing  his  clothes.  Mrs.  Cator  made  no  objection  to  the  courtship  ;  it  was  no 
secret  in  the  family.  At  the  time  of  the  marriage,  Mr.  Hartley's  circumstances  were 
superior  to  my  sister's.  After  the  marriage  my  sister  and  her  husband  were  at  Mr. 
Hartley's  lodgings  in  Surrey  Street,  Portsea.  I  had  a  child  the  25th  of  March  1801. 
His  name  was  James  Thomas.  I  recollect  a  conversation  after  his  birth  with  my 
sister  Celia  about  giving  him  a  hat  and  frock  ;  she  promised  to  give  the  frock  before 
she  gave  it,  and  she  gave  them  together ;  the  boy  was  about  seven  or  eight  months 
old  when  my  sister  gave  the  hat  and  frock  ;  I  can't  say  exactly  how  long  the  promise 
was  before  when  the  frock  was  given.  Mr.  Hartley  was  present ;  Mr.  and  Mrs. 
Hartley  cohabited  together  as  man  and  wife  up  to  the  time  the  hat  and  frock  was 
given  and  afterwards.  I  was  present  when  a  conversation  took  place  between  Mr. 
and  Mrs.  Hartley  as  to  dissolving  their  marriage.  It  was  after  James  was  born, 
about  the  time  the  frock  was  given.  I  never  saw  Hartley  after  the  hat  and  frock 
were  given.  The  effect  of  the  conversation  was  that  she  was  to  marry  again  if  she 
thought  fit,  and  [141]  he  too,  and  he  was  to  allow  her  £100  a  year.  Nothing  else 
particular  was  said.  He  said  he  would  leave  her  all  that  he  was  worth  if  he  died 
first.  I  heard  him  say  that.  My  sister  agreed  to  take  this  £100  a  year  in  my 
presence,  and  seemed  very  pleased  to  do  so  as  she  had  no  home  of  her  own.  They 
agreed  that  legal  proceedings  should  be  taken  for  that  purpose.  Mr.  Hartley  himself 
proposed  that  my  sister  should  have  the  £100  a  year.  They  both  proposed  that  legal 
proceedings  should  be  taken  :  they  agreed  it  should  be  so ;  after  this  conversation 
they  went  to  London  for  this  purpose.  They  went  together  to  London.  They  went 
to  London  and  returned  together." 

On  cross-examination  she  deposed  as  follows  : — "  My  sister  did  not  live  with  Mr. 
Francis  at  his  shop  ;  she  was  married  to  him  and  lived  at  a  house  he  bought  for  her 
in  Hampshire  Terrace,  in  Portsmouth.  I  don't  know  when  Mr.  Francis  bought  the 
house.  My  sister  did  not  go  to  live  there  till  years  after  Mrs.  Roofe  was  born.  I 
suppose  Francis  Francis  did  not  live  at  the  house  he  took  for  her ;  he  did  not  like  to 
leave  his  shop  at  night  to  a  shopman.  After  the  marriage  with  Francis  Francis  she  went 
by  the  name  of  Mrs.  Francis,  and  went  by  that  name  to  her  death,  and  was  buried  by 
that  name.  I  was  mistaken  when  I  said  my  sister  had  only  two  children  ;  she  had  a 
girl  named  Laura  :  she  went  by  the  name  of  Laura  Francis.  I  can't  say  whether  my 
sister  was  living  with  Francis  Francis  when  Laura  was  born.  Francis  Francis  did  not 
live  with  my  sister  when  Francis  Francis  was  born  ;  my  sister  passed  as  Mrs.  Francis 
for  years." 

A  bond  was  also  produced  dated  November  26th  1801,  in  which  Mr.  Hartley 
became  bound  to  Mr.  Francis  in  £900.  The  following  were  the  terms  of  the 
condition  of  this  bond  : — 

[142]  "  Whereas  the  above-bounden  Henry  Hartley  and  Celia  Ann  his  wife,  by 
their  mutual  desire  and  by  their  mutual  request  have  agreed  to  live  separate  and 
apart  from  each  other,  and  the  said  Henry  Hartley  is  desirous  to  make  a  provision 
for  the  maintenance  and  support  of  the  said  Celia  Ann  by  allowing  her  the  sum  of 
£100  per  annum  in  manner  hereinafter  mentioned.  Now  the  condition  of  the  above- 
written  obligation  is  such  that  if  the  above-twunden  Henry  Hartley,  his  heirs, 
executors,  and  administrators  do  and  shall  during  the  natural  life  of  the  said  Celia 
Ann  his  wife  well  and  truly  pay  or  cause  to  be  paid  unto  the  above  Francis  Francis, 
his  executors,  administrators,  and  assigns,  one  annuity  or  clear  yearly  sum  of  £100 
by  even  quarterly  payments  of  £25  each,  on  the  25th  day  of  March,  the  24th  day  of 
June,  the  29th  day  of  September,  and  the  25th  day  of  DecemVier  in  every  year,  the 
first  payment  thereof  to  begin  and  be  made  on  the  25th  day  of  March  next  ensuing 
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the  date  of  the  above-written  obligation,  in  trust  to  lie  by  the'  said  Francis  Francis, 
his  executors,  administrators,  and  assigns,  forthwith  paid  to  the  said  Celia  Ann 
Hartlej^  for  her  sole  and  separate  use,  support,  and  maintenance  (whose  receipt  alone 
shall  be  a  sufficient  discharge  for  the  same),  or  do  and  shall  pay  into  the  hands  of  the 
said  Celia  Ann  Hartley  for  the  purpose  aforesaid,  the  said  annuitj-  or  clear  yearly 
sum  of  £100  by  even  quarterly  payments  on  the  days  and  times  hereinabove 
mentioned  for  payment  thereof  (notwithstanding  any  sentence  of  nullity  of  marriage 
which  may  be  hereafter  obtained  by  either  of  them  the  said  Henry  Hartley  and  Celia 
Ann  his  wife  in  any  Ecclesiastical  Court,  by  reason  of  minoi'ity  or  upon  any  other 
account  whatsoever),  then  the  above-written  obligation  is  to  be  void,  but  if  default 
shall  be  made  in  payment  of  the  said  annuity  or  yearly  sum  of  £100  on  any  of  the 
days  and  times  above  limited  for  [143]  payment  thereof,  then  the  above-written 
obligation  to  be  and  remain  in  full  force,  virtue,  and  effect." 

The  other  facts  appear  sufficiently  from  the  judgments. 

Mr.  Uaniel  and  Mr.  Cole  supported  the  appeal. 

Mr.  Malins  and  Mr.  GifFard  were  for  the  Plaintiffs,  the  trustees. 

The  Solicitor-General,  Mr.  Russell,  and  Mr.  Shebbeare,  for  the  corporation  of 
Southampton. 

Mr.  Glasse  and  Mr.  C.  T.  Simpson,  for  the  next  of  kin. 

Mr.  Freeman,  for  the  heir  at  law. 

Mr.  Marett,  for  another  Defendant. 

The  following  authorities  were  referred  to  : — Duchess  of  Kiiu/stan's  case  (20  State 
Trials,  p.  3.55  ;  2  Smith's  Leading  Cases,  424),  Piers  v.  Piers  (2  H.  L.  Cas.  331),  Lord 
Bandon  v.  Becker  (3  CI.  &  F.  479),  Smith  v.  Husoti,  (1  Phillini.  287),  Jones  v.  Rohinsm 
(2  Ih.  28.5),  Johnston  v.  Parker  (3  Ih.  39),  Hayes  v.  Watts  (III.  43),  Loe  v.  Price  (1  Man. 
&  Ryl.  683),  Peny  v.  Meddowcroft  (10  Beav.  122),  Meddouxroft  v.  Huguenin  (3  Curt. 
403,"  &  4  Moore,  P.  C.  C.  386).  The  following  statutes  were  also  cited  :— 4  Geo.  4, 
c.  17,  s.  2  ;  4  Geo.  4,  c.  76. 

June  13.  The  Lord  Justice  Knicht  Bruce.  Li  this  appeal  the  question  for 
decision  is  in  efTect  the  [144]  legitimacy  or  illegitimacy  of  the  exceptant  Mrs.  Eoofe, 
a  lady  born  in  England,  of  an  English  mother,  who  at  the  time  of  the  birth  of  Mrs. 
Roofe  was  either  unmarried,  or  the  wife  of  Mi'.  Hartley,  the  testator  in  the  cause, 
also  an  English  person  ;  the  point  to  Ije  determined  l)eing,  whether,  at  the  time  of 
Mrs.  Roofe's  birth,  which  happened  in  the  month  of  May  1801,  her  mother,  whose 
maiden  surname  was  Crowcher,  and  who,  when  or  before  that  event  happened,  bore 
or  had  borne,  correctly  or  erroneously,  the  surname  of  Hartley,  and  passed  or  had 
passed  as  the  wife  of  the  testator,  was  in  truth  that  person's  wife — a  question  which, 
upon  this  appeal,  must  certainly  without  the  slightest  hesitation  be  answered  in  the 
affirmative  if  of  the  materials  before  the  Court  a  certain  portion,  consisting  of  two 
pieces  of  documentary  evidence,  ought  to  be  considered  as  of  no  weight  against  the 
exceptants,  those  two  pieces  of  documentary  evidence  being  a  sentence  of  the 
Consistorj'  Court  of  the  Bishop  of  Winchester,  pronounced  in  the  year  1802,  and  a 
certain  entry  in  the  parish  register  of  Portsea,  in  Hampshire,  made  in  the  year  1798. 
For  though,  if  those  two  things  were  out  of  the  case,  there  would  not  be  direct  proof 
of  a  ceremony  of  marriage  having  taken  place  between  Mr.  Hartley  and  Miss 
Crowcher,  the  other  testimony  is  sufficient  to  raise,  to  justify,  to  render  indeed 
unavoidable,  the  inference  and  presumption  that  they  had  been  lawfully  married  to 
each  other  before  the  liirth  of  Mrs.  Roofe,  and  were  at  that  time  husband  and  wife. 

The  sentence  then  and  that  entry  in  the  parish  register  of  Portsea,  are  all  that 
the  Respondents  have  to  rely  on. 

The  consideration  of  the  .sentence  I  will  postpone,  so  as  to  deal  with  the  case  in 
the  first  instance,  as  if  the  oidy  difficulty  in  the  exceptant's  way  were  created  l\v  the 
entry  in  the  Portsea  parish  register  ;  an  entry  of  a  [145]  marriage,  contended  by  the 
Respondents  to  shew,  and  (I  agree)  shewing  a  ceremony  of  marriage  to  have  taken 
place  between  Mr.  Hartley  and  Miss  Crowcher  in  a  church  (I  take  it  the  parish 
church),  at  Portsea  on  the  24th  of  November  1798,  which  circumstance,  in  this 
particular  case,  excludes  any  possible  presumption  of  another  marriage  ceremony  or 
marriage  contract  having  taken  place  between  them,  it  not  being  alleged  or  probable 
that  they  were  at  any  time  out  of  England.  Is  the  Portsea  marriage,  then,  which 
certainly  took  place  before  Mrs.  Roofe's  birth,  to  be  considered  as  having  been  a  valid 
marriage  ? 
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In  the  first  place  I  assume  this  point  not  to  be  aftected  in  any  manner  by  the 
statutes  of  George  IV.,  mentioned  during  the  argument,  or  hy  any  one  or  more  of 
them — an  assumption  by  which  as  I  conceive  neither  party  is  damaged.  The  register 
of  the  marriage  states  it  to  have  l)een  by  licence,  and  I  concur  with  the  lies])ondeiit's 
counsel  in  saying  that  it  must  accordingly  be  taken  not  to  have  been  by  Ijaiuis.  The 
lady,  however,  is  said  (and  probably  with  truth)  to  have  been,  in  and  after  the  year 
179;^,  a  minor,  and  though  certainly  she  had  in  and  after  that  year  a  lawful  father 
living,  his  consent  is  not,  and  that  of  her  mother  is,  mentioned  in  the  entry.  No 
licence  nor  any  bond  or  affidavit  connected  with  a  licence  has  been  found  ;  nor  is 
there  anv  evidence  direct  or  indirect,  primary  or  secondary,  of  any  licence,  except 
the  evidence  afibrded  by  the  entry.  And  we  are  accordingly  compelled  to  suppose 
one  of  these  things  to  be  true  : — 1.  That  there  was  no  licence  real  or  fictitious,  honest 
or  fraudulent,  or — 2.  That  there  was  a  false  and  fictitious  licence,  or — 3.  That  there 
was  a  licence  obtained  as  upon  an  intended  marriage  of  two  adults,  or  as  upon  the 
consent  of  Miss  Crowcher's  mother,  or — 4.  That  there  was  a  licence  in  the  form 
regular  and  ordinary,  where  the  man  [146]  is  an  adult  and  the  woman  a  minor, 
having  a  father  living,  and  his  consent ;  and  accordingly  that  the  consent  of  the 
mother  was  mentioned  in  the  entry  by  mistake.  As  to  the  first,  second,  and  third 
of  these  suppositions,  any  one  of  the  three  I  think  renders  it  necessary  to  believe  in 
an  amount  of  ignorance  or  folly  or  delinquency  in  Mr.  Hartley,  Mrs.  Crowcher,  Miss 
Crowcher,  the  officer  who  issued  the  licence,  if  there  was  a  licence,  and  the  clergyman 
who  performed  the  marriage  ceremonj',  or  some  one  or  more  of  those  five  persons,  too 
gross  and  too  improbable  to  be  inferred  from  the  materials  before  us.  There  is  no 
pretence  for  suspecting  a  con.spiracy  with  Mr.  Evan  Evans,  the  curate  who  officiated, 
or  for  imputing  forgerj',  or  indeed,  as  I  think,  any  criminal  design  or  wrong 
intention  to  any  person  in  or  about  the  matter,  nor  can  I  ascribe  to  the  clergyman 
such  incapacity  and  unfitness  as  would  be  ascribable  to  him  had  he  solemnized  the 
marriage  without  either  banns  or  licence.  The  age  of  Miss  Crowcher  must  be  taken 
to  have  been  known  to  herself  as  well  as  her  mother,  and  not  concealed  from  Mr. 
Hartley.  There  appears  not  the  least  reason  to  believe  that  Mrs.  Crowcher  in  her 
husband's  lifetime  pas.sed  as  his  widow,  or  at  any  time  professed  or  represented  her- 
self to  be  a  widow  when  she  was  not  so.  The  great  probability  is  that  her  husband's 
existence,  and  her  condition  and  circumstances,  were  during  the  whole  period  of  the 
courtship  and  engagement  notorious  to  all  her  acquaintances  and  neighbours  ;  and 
though  perhaps  there  would  not  be  exceedingly  violent  improbability  in  the 
suggestion,  that  by  an  honest  mistake,  if  not  correctly,  the  mother's  consent  was  in 
the  particular  state  and  circumstances  of  the  family,  considered  by  Mr.  Hartley  and 
herself  and  her  daughter  as  including  or  equivalent  to  the  consent  of  the  father,  and 
that  the  matter  was  innocently  stated  to  the  surrogate  in  such  a  manner  as  induced 
him  to  imagine  Mrs.  [147]  Crowcher  a  widow,  and  to  issue  the  licence  accordingly, 
and  that  so  the  marriage  was  solemnized  without  any  intentional  misconduct  on 
the  part  of  any  person  under  a  licence,  in  that  sense  erroneous — I  consider  the 
materials  for  such  a  suggestion  too  slender  to  render  it  admissible. 

There  remains  then  but  the  last  of  the  four  suppo.sitions  which  I  have  stated,  and 
that  last  I  think  the  correct  and  true  one,  the  inference  that  I  draw  from  the  known 
facts  being  that  the  licence  was  of  the  kind  usual  and  regular  when  the  intended 
husband  is  an  adult,  and  the  intended  wife  a  minor,  having  a  father  alive,  and  having 
his  consent  to  the  marriage,  and  that  the  mention  of  the  mother's  name  in  the  entry 
was  by  mere  error.  Let  it  however  be  supposed  that  the  licence  was  obtained  and 
issued  upon  a  representation,  guiltily  or  innocently  made  to  the  surrogate,  and 
believed  by  him,  either  that  both  the  intended  husband  and  the  intended  wife  were 
adult,  or  that  Mrs.  Crowcher  was  at  the  time  a  widow.  Still  if  in  point  of  fact  the 
marriage  was  with  the  consent  of  Miss  Crowcher's  father,  that  would,  I  apprehend, 
support  the  marriage,  as  Smith  v.  Hewson  (1  Phillim.  287),  and  other  authorities  shew. 

Ought  it  then  to  be  taken  that  he  consented  in  fact?  And  as  to  this,  whatever 
may  have  been  the  nature  of  the  licence,  considered  as  a  genuine  licence,  whatever 
the  repiesentation  or  belief  under  which  the  surrogate  issued  the  licence,  I  think  it 
enough  that  the  father  is  not  proved  to  have  dissented  ;  enough,  I  say,  in  the  actual 
and  known  circumstances  of  the  case  ;  for  neither  the  courtship,  nor  the  engagement 
was,  in  any  sense,  clandestine  or  kept  secret,  or  not  open  or  not  avowed.     He  was, 
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during  the  whole  time  of  the  courtship  and  [148]  engagement,  in  the  neighliourhood 
and,  though  not  living  with  his  wife,  yet  frequently  a  visitor  at  the  house  of  his 
sister  Mrs.  Cator,  who  must  from  the  evidence  be  taken  to  have  been,  during  the 
entire  period  of  the  courtship  and  engagement,  well  aware  of  what  was  going  on, 
inasmuch  as  that  lady  during  the  whole  time  was  in  communication,  frequently  or 
occasionally  at  least,  with  Mr.  Hartley,  and  on  terms  of  continual  intercourse  and 
close  intimacy  with  Miss  Crowcher  and  with  Mrs.  Crowcher,  whose  residence  was 
very  near  that  of  her  sister-in-law,  and  was  the  home  of  Miss  Crowcher.  Under  the 
circumstances  it  is  impossible  rationally  to  believe  that  the  father  did  not  for  weeks 
liefore  the  marriage  know  of  the  engagement.  It  seems  to  have  been  a  good  match 
for  the  young  woman,  at  least  in  the  ordinary  sense  of  that  expression.  It  was  one 
approved  by  her  mother,  upon  whom  the  charge  of  her  children  had  been  wholly 
cast  by  their  father,  and  is  likely  to  have  been  rather  approved  than  disapproved  by 
him.  There  is  not,  I  repeat,  the  least  reason  to  believe  that  he  ever  expressed  or 
intimated  dissent  or  dissatisfaction,  and  upon  principle  and  authority  I  consider  the 
just  deduction  and  reasonable  presumption  from  all  the  proved  facts  to  be  that  he 
consented — sufficiently  consented — to  the  marriage,  and  that  it  was  a  lawful  and 
valid  marriage. 

There  remains  the  question  that  hitherto  I  have  not  touched,  whether  the 
sentence  of  1802,  pronounced  in  the  Court  of  the  Bishop  of  Winchester  in  a  cause  of 
nullity  of  marriage  instituted  by  the  wife  (so  I  call  her  advisedly)  against  the 
husband — a  sentence  which,  according  to  her  prayer,  declared  their  marriage  null — 
was  obtained  by  collusion  between  them — whether  the  sentence — whether  the  suit 
was  "  fahula  non  judicium  ;"  and  the  evidence  convinces  me  of  the  affirmative  of  that 
proposition,  laying  little  or  no  stress  on  the  mere  insuf-[149]-ficiencj'  of  the  evidence 
before  the  Ecclesiastical  Court  to  warrant  a  sentence  of  nullity,  although  that 
insufficiency  seems  to  me  plain  and  manifest.  I  need  only  say  that,  in  my  judgment, 
the  bond  for  Mrs.  Hartley's  benefit,  given  but  eight  days  before  the  commencement 
of  the  suit,  cannot  reasonably  be  viewed  as  not  intimately  and  closely  connected  with 
it,  and  that,  if  the  bond  is  not  alone  enough  to  establish  the  collusion,  that  instrument 
in  conjunction  with  the  very  great  improbability  that,  without  some  such  provision, 
she  would  have  sued,  and  in  conjunction  with  the  evidence  of  Mrs.  Crowcher's  sister 
before  the  Master — the  grossly  defective  examination  of  Mrs.  Crowcher  as  a  witness 
in  the  Bishop's  Court — and  the  weak  and  futile  manner,  in  which  a  suit,  so  ill-founded 
and  so  liable  to  be  justly  defeated,  was,  within  three  or  four  years  after  the  marriage, 
defended,  appears  to  me  plainly  to  conclude  the  point.  And  this  I  say  without 
reckoning  as  a  circumstance  in  the  exceptant's  favour  either  the  fact  that  Mrs. 
Hartley's  father  was  dead  when  the  suit  of  nullity  was  commenced  or  the  fact  that 
it  was  on  the  day  of  the  date  of  the  sentence  of  nullity,  namely,  the  25th  of  June 
1802,  that  Mrs.  Roofe  was  baptized  as  the  daughter  of  "Henry  and  Ann  Celia 
Hartley,"  the  suit  of  nullity  having  been  begun  by  ^Irs.  Hartley  while  she  was 
pregnant  of  her  daughter,  namely  in  December  1801. 

I  have  not  omitted  to  observe  the  assertion  of  an  intention  to  appeal,  which  is  at 
the  end  of  the  sentence.  If  that  is  not  mere  form,  it  seems  to  me  to  be  what,  in 
some  of  the  books,  is  styled  a  double  hatching  of  a  fraud.  For,  if  the  AVinchester 
suit  was  not  fraudulently  and  collusively  instituted,  no  suit  in  my  opinion  ever  was 
so.  If  it  was  not  fraudulently  and  collusively  defended,  none,  I  think,  ever  was  so. 
The  husljand  and  wife  played  into  each  others'  hands  with  gross  candour.  [150]  It 
was  a  disgraceful  and  scandalous  transaction,  and  the  whole  of  the  indecent  farce 
sanctioned  by  the  bishop's  functionaries  as  a  grave  solemnity,  if  of  any  weight  at 
all,  is  adverse  to  the  case  of  the  Respondents.  The  truth  of  the  assertion  that  Mrs. 
Roofe  was  the  lawful  daughter  of  Mrs.  Hartley  is,  on  the  whole,  established  to  my 
satisfaction. 

The  proper  order  to  make  must  accordingly,  I  think,  be  to  discharge  the  order  of 
February  last,  to  allow  the  fourth  exception,  and,  without  allowing  or  overruling 
any  one  of  the  other  exceptions,  to  declare  the  just  and  proper  conclusion  from  the 
evidence  before  the  Master  to  be,  that  the  exceptant,  Mrs.  Roofe,  is  the  lawful 
daughter  of  Henry  Robinson  Hartley,  the  testator  in  the  cause,  and  with  that 
declaration,  to  refer  it  back  to  the  Master  to  review  his  report,  the  exceptants  taking 
back  both  deposits. 
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The  Lord  Justice  Turner.  I  have  little  to  add  to  the  reasons  which  my  learned 
brother  has  assigned  for  the  conclusion  at  which  he  has  arrived,  and  in  which  I  fully 
concur.  The  question  which  we  are  called  upon  to  decide  is,  whether  the  marriage 
of  the  father  and  mother  of  the  Appellant,  Mrs.  Koofe,  was  a  valid  marriage  ;  for,  if 
the  marriage  was  valid,  there  is  no  doubt  that  Mrs.  Koofe  was  the  lawful  issue  of  that 
marriage.  That  a  marriage  was  solemnized  between  the  father  and  mother  of  the 
Appellant,  Mrs.  Roofe,  in  the  parish  church  of  Portsea,  on  the  24th  of  November 
1798,  by  a  regularly  ordained  minister  of  the  Church  of  England,  is  not  disputed; 
but  the  validity  of  that  marriage  is  questioned  upon  the  ground  that  the  mother  of 
Mrs.  Roofe  was  at  the  time  under  the  age  of  twenty-one  years  ;  that  the  marriage 
was  by  licence  ;  that  the  lady's  father  was  living,  and  did  not  [151]  consent  to  the 
marriage  ;  and  that,  upon  this  ground,  the  marriage  was  declared  to  be  null  and  void 
by  a  sentence  pronounced  by  the  Judge  of  the  Consistory  Court  of  the  Bishop  of 
Winchester,  on  the  25th  of  June  1802,  in  a  suit  instituted  by  the  mother  against  the 
father  for  the  purpose  of  obtaining  that  declaration. 

That  this  sentence,  if  obtained  without  fraud  or  collusion,  would  bind  the  question 
and  establish  the  invalidity  of  the  marriage  was  not  disputed  on  the  part  of  the 
Appellants  ;  but  it  was  contended  on  their  part,  that  the  sentence  was  obtained  by 
fraud  and  collusion,  and  that  a  sentence  so  obtained  could  have  no  valid  or  binding 
effect.  To  this  latter  position  I  have  no  difficulty  in  assenting.  I  think  that  the 
proceedings  of  a  Court  of  Justice  may  be  vitiated  and  rendered  void  by  fraud  and 
collusion,  in  the  same  manner  and  to  the  same  extent  as  the  most  solemn  acts  and 
deeds  of  the  parties  may  be  vitiated  and  rendered  void  upon  that  ground.  The  first 
question  therefore  to  be  considered  in  this  case  is,  whether,  upon  the  evidence  before 
us,  the  suit  for  annulling  the  marriage  can  be  affected  by  fraud  and  collusion.  This 
is  a  question  depending  wholly  upon  the  evidence,  and  upon  the  evidence  it  stands 
thus : — (His  Lordship  read  Mrs.  Froggatt's  evidence  and  the  bond  set  out  above.) 

Li  the  face  of  this  examination  and  of  this  instrument,  it  cannot  (as  it  seems  to 
me)  be  doubted  that  this  suit  was  instituted  by  agreement  between  the  husband  and 
the  wife,  and  that  it  was  the  object  and  intention  of  both  of  them  that  it  should 
result  in  a  sentence  by  which  their  marriage  should  be  annulled.  The  parties, 
though  appearing  before  the  Court  in  hostile  characters,  were  both,  in  truth, 
endeavouring  to  obtain  the  same  result ;  but  this  was  concealed  from  the  Court.  The 
[152]  Court  was  kept  in  ignorance  of  the  intention  of  the  parties  and  of  the  arrange- 
ments which  had  been  made  for  effecting  it,  and  its  attention  and  vigilance  was  thus 
put  to  sleep.  This  alone  might  be  sufficient  to  stamp  the  character  of  these  pro- 
ceedings ;  but  it  was  suggested  on  the  part  of  the  Respondents,  that  although  these 
parties  may  have  intended  that  there  should  be  a  sentence  annulling  their  marriage, 
there  may  have  been  no  fraud  on  their  part ;  that  they  may  have  known  that  the 
marriage  was  invalid,  and  may  have  acted  upon  that  knowledge  ;  or  may  have 
intended  hand  fide  to  submit  the  question  of  the  validity  or  invalidity  of  the  marriage 
to  the  judgment  of  the  Court.  I  think,  however,  that  neither  of  the.se  suppositions 
is  consistent  with  the  evidence  of  Mrs.  Froggatt,  and,  independently  of  her  evidence, 
the  facts  of  the  case  do  not  appear  to  me  to  warrant  either  supposition.  The  recital 
of  this  bond  is,  that  the  parties  had  agreed  to  live  separate,  and  the  bond  is  con- 
ditioned for  the  payment  of  the  annuitj^  during  the  life  of  the  wife,  notwithstanding 
any  sentence  of  nullity.  The  bond  therefore  (as  it  seems  to  me)  contemplated  the 
case  that  the  marriage  might  not  he  annulled,  and  shews  that  the  parties  doubted 
whether  it  could  be  annulled  or  not ;  and  with  reference  to  the  parties  having 
intended  to  submit  the  question  of  the  marriage  hona  fide  to  the  judgment  of  the 
Court,  we  can  judge  of  their  intentions  only  by  the  course  which  they  adopted  ;  and, 
when  we  look  to  the  evidence  in  the  suit,  to  which  I  think  we  are  entitled  to  refer, 
not  for  the  purpose  of  judging  of  its  sufficiency  or  insufficiency  to  ground  the  decree, 
but  for  the  purpose  of  ascertaining  whether  it  was  the  intention  of  the  parties  to  put 
the  case  fairly  before  the  Court,  I  think  it  clear  that  this  was  not  their  intention. 
The  Admiralty  books  which  are  in  evidence  before  us  prove  that  the  Staunch,  on 
board  which  ship  the  father  of  the  wife  was  a  com-[153]-mon  sailor,  was  stationed  at 
Portsmouth,  where  the  husband  and  wife  were  living  d\iring  the  whole  period  of  the 
courtship  :  but  this  fact  was  not  disclosed  by  the  evidence  in  the  suit,  and  the  fact 
of  the  father  having  been  alive  at  the  time  of  the  marriage  is  proved  by  parties  who 
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speak  to  their  having  seen  him  at  different  intervals  after  that  event,  and  one  of 
whom  states  that  the  father  told  him  that  he  had  been  on  a  cruise  on  the  coast  of 
France,  without  any  mention  of  the  period  when  he  went  or  when  he  returned. 
Under  these  circumstances  I  am  fully  .satisfied  that  this  sentence  of  nullity  was  not 
obtained  bcnCi  Jule,  but  is  affected  by  fraud  and  collusion,  and  cannot  be  received  as 
conclusive  evidence  of  the  invalidity  of  this  marriage. 

It  then  remains  only  to  consider  the  question  upon  the  whole  of  the  evidence 
before  us,  and  in  this  view  of  the  ca.se  I  think  that  having  regard  to  the  general  rule 
which  applies  to  all  cases  of  presumption  "  omnia  rite  acta  presumwuiur,"  and  to  the 
particular  force  of  that  rule  as  applied  to  cases  of  presumptions  in  favour  of  marriage 
and  legitimacy,  and  against  the  commission  of  any  crime  or  offence  ;  and,  having 
regard  also  to  the  cases  which  were  cited  in  the  argument,  we  are  bound  in  this  case 
to  presume  that  the  father  was  consenting  to  the  marriage,  and  that  it  was  therefore 
valid.  The  circumstance  of  the  marriage  being  expressed  upon  the  face  of  the 
register  to  be  with  the  consent  of  the  mother,  was  relied  upon  against  this  presump- 
tion, but  I  think  it  more  than  probable  that  the  mother's  consent  was  entered  upon 
the  register  in  consequence  of  her  having  been  present  at  the  marriage,  and,  at  all 
events,  the  fact  of  her  consent  having  been  given  would  not,  I  think,  be  sufficient  to 
countervail  the  presumption  that  the  father  was  consenting  also. 

I  concur,  therefore,  in  the  order  which  my  learned  brother  has  proposed. 

[154]     Simpson  r.  Chapman.     Before  the  Lords  Justices.     June  22,  23,  185.3. 

[S.  C.  20  L.  J.  Ch.  88  ;  1.5  Jur.  714.  See  Wedderhurn  v.  IFedderhurn,  1856,  22  Beav. 
117.  Questioned,  MacdmaU  \.  Birhardson,  1858,  1  Giff.  81.  See  Fyse  v.  Foster, 
1872,  L.  R.  8  Ch.  317  n.] 

A  testator  was  a  member  of  a  partnership  at  will  in  a  bank,  without  any  provision 
entitling  the  executor  of  a  deceased  partner  to  an  interest  in  the  goodwill  of  the 
concern.  The  credit,  in  which  the  bank  was,  rendered  capital  unnecessary,  and 
at  the  testator's  death  the  property  of  the  concern  exceeded  its  liabilities  by  a  very 
small  amount,  the  testator's  share  in  which  was  far  exceeded  by  the  balance  due 
from  him  to  the  bank  on  his  private  account,  as  a  customer.  After  his  death  the 
•surviving  partners  admitted  into  the  firm  his  son,  who  was  his  executor,  but  who 
was  not  admitted  into  the  firm  in  that  character,  and  the  business  continued  to  be 
carried  on  without  any  separation  or  appropriation  of  the  partnership  assets  as  they 
existed  at  the  testator's  death.  In  a  suit  against  the  executor  for  the  adminis- 
tration of  the  testator's  estate  :  Held,  that  he  was  not  accountable  to  the  testator's 
estate  for  the  profits  which  he  had  received  as  a  partner  in  the  bank. 

These  were  two  appeals  from  a  portion  of  a  decree  of  Vice-Chancellor  Stuart  in 
a  suit  for  administering  the  assets  of  a  testator  named  Thomas  Simpson,  who  for 
some  years  previously  to,  and  at  the  time  of  his  death,  carried  on  the  business  of  a 
banker  at  Whitby,  in  co-partnership  with  John  Chapman,  one  of  the  Defendants,  and 
Abel  Chapman,  under  the  firm  of  Simpson,  Chapman,  &  Co.  The  partnership  was 
one  at  will  and  had  subsisted  for  several  years,  but  without  any  articles,  the  profits 
being  equally  divided  between  the  partners,  and  there  being  no  stipulation  as  to  the 
share  of  a  deceased  partner  in  the  goodwill  of  the  concern. 

By  his  will  dated  the  20th  of  April  1843,  the  testator  gave  all  his  residuary 
personal  estate  (which  included  whatever  interest  he  had  in  the  bank)  to  the 
Defendants  John  Chapman,  Henry  Simpson,  and  Thomas  Brodrick  Simpson,  in  trust 
for  his  sons  the  Defendants,  Henry  Simpson,  Thomas  Brodrick  Simpson,  and  the 
Plaintiff  George  Simpson,  in  equal  .shares  absolutely,  and  the  te.stator  appointed 
John  Chapman,  Henrv  Simpson,  and  Thomas  Brodrick  Simpson,  executors  in  trust 
of  his  will.     The  testator  died  on  the  26th  of  May  1843. 

Thomas  Brodrick  Simpson  did  not  take  an  active  part  [155]  in  the  executorship, 
but  left  the  administration  of  the  testator's  estate  to  the  Defendants,  John  Chapman 
and  Henry  Simpson. 

The  bill  contained  the  following  charges  : — 
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That  each  of  the  partners  in  the  liank,  viz.,  the  testator  and  Al>el  Chapman  and 
John  Chapman  had  piivate  current  accounts  with  the  firm,  in  respect  of  which 
various  sums  were  from  time  to  time  standing  to  their  credit  or  debit  as  the  case 
might  be,  and  in  respect  of  which  they  were  treated  and  considered  as  ordinary 
customers  of  the  bank. 

That  each  of  the  partners  was  entitled  to  one-third  of  the  assets  of  the  partner- 
ship, and  h'able  to  the  payment  of  one-tliird  of  the  lial)ilitie.s  thereof,  and  that,  except 
such  interest  in  the  assets  of  the  bank,  neither  of  the  partners  had  any  capital 
therein. 

That  the  value  of  the  assets  of  the  partnership  at  the  testator's  death  and  for 
some  time  previously  thereto  exceeded  the  amount  of  all  its  liabilities  liy  a  com- 
paratively small  amount,  and  that,  in  fact,  as  the  bank  was  from  the  weil-known 
wealth  of  its  partners  in  good  credit,  it  was  unnecessary  that  the  partners  should 
retain  therein  any  considerable  surplus  of  assets  above  its  liabilities. 

That  the  bank  was  a  bank  of  issue  as  well  as  of  deposit,  and  that  the  profits  of 
the  partnership  arose  from  the  employment  at  interest  by  way  of  loans  to  customers 
on  overdrawn  accounts  and  otherwise,  and  investment,  in  other  modes,  of  monies 
placed  in  their  hands  by  way  of  depo.sit,  and  of  the  amount  of  their  notes  in 
circulation. 

That  since  the  death  of  the  testator  the  Defendant  [156]  Henr}'  Simpson  had 
assumed  to  be  and  had  acted  as  if  he  had  been  a  partner  in  the  banking  business  with 
John  Chapman  and  Abel  Chapman  in  the  place  of  the  testator. 

That  there  was  at  the  time  of  the  testator's  death  a  considerable  sum  of  money 
in  the  banking-house  in  cash  and  Bank  of  England  notes,  and  that  since  the  testator's 
death  various  moin'es  had  been  received  and  paid  in  cash  and  Bank  of  England  notes 
in  respect  of  bills  of  exchange  and  notes  of  other  bankers,  which  were  the  property 
of  the  partnership  at  the  time  of  the  testator's  death,  and  in  respect  of  the  principal 
and  interest  of  debts  due  to  the  partnership  at  the  time  of  the  testator's  death  and 
otherwise. 

That  there  had  also  since  the  testator's  death  been  received  at  the  banking-house 
of  the  said  co-partnership  various  sums  of  money  in  cash  and  Bank  of  England  notes 
from  creditors  of  the  bank  at  the  time  of  such  payments,  and  by  persons  who  had 
become  customers  thereof  since  his  decease. 

That  the  cash  and  Bank  of  England  notes  which  were  in  the  banking-house  at  the 
time  of  the  testator's  decease  were  not  in  any  way  set  apart  or  appropriated  for  the 
payment  of  the  debts  and  liabilities  of  the  partnership  at  the  time  of  his  death,  but 
remained  in  the  till  or  depositories  of  the  said  banking-house,  and  that  there  were 
added  thereto  and  mixed  therewith  the  cash  and  Bank  of  England  notes  which  were 
in  the  course  of  business  received  at  the  banking-house  after  the  testator's  death  ; 
and  that,  in  fact,  all  the  cash  and  Bank  of  England  notes  received  at  the  banking- 
house  since  the  testator's  decease  had  been  mixed  together  in  the  till  or  other 
depositories  of  the  banking-house  without  any  distinction. 

[157]  That  the  several  cheques  which  had  been  drawn  on  the  said  bank  since  the 
testator's  death  had  been  paid  out  of  sjich  mixed  fund,  except  so  far  as  they  had  been 
paid  by  notes  of  the  partnership. 

That  such  cheques  had  been  paid  indiscriminately  out  of  the  above-mentioned 
mixed  fund,  whether  they  were  cheques  on  accounts  or  for  sums  in  respect  of  which 
the  said  co-partner.ship  was  indebted  in  the  lifetime  of  the  testator,  or  were  drawn  by 
persons  whose  accounts  with  the  said  co-partner.ship  were  overdrawn  at  the  time  of 
drawing  such  cheques,  or  by  new  customers  of  the  bank,  or  otherwise  by  way  of 
advance,  and  not  in  payment  of  any  liability  of  the  said  partnership  in  the  testator's 
lifetime. 

That  in  fact  the  monies  which  had  been  repaid,  and  which  were  still  due  in 
respect  of  principal  and  interest  of  overdrawn  accounts  and  advances,  were  to  some 
extent  the  fruits  of  the  cash  and  Bank  of  England  notes  the  property  of  the  partner- 
ship at  the  time  of  the  testator's  death,  and  received  in  respect  of  the  debts  owing 
to  and  other  assets  of  the  said  co-partnership  in  the  testator's  lifetime. 

That  the  various  cheques  drawn  upon  the  partnership  .since  the  testator's  death 
had  been,  so  far  as  the  persons  presenting  the  same  were  willing  to  accept  payment 
in  that  manner,  paid  partly  by  notes  of  the  partnership  which  were  in  the  banking- 
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house  at  the  time  of  the  testator's  death,  and  partly  by  the  re-issue  of  notes  of  the 
partnership  issued  in  his  lifetime,  which  had  been  paid  into  the  banking-house  since 
his  decease. 

That  such  cheques  had  been  so  paid  indiscriminately,  whether  they  were  drawn 
on  accounts  or  in  respect  of  sums  for  which  the  partnership  was  liable  at  the  time  of 
[158]  the  testator's  death,  or  on  accounts  which  were  at  the  time  of  payment  of  such 
cheques  overdrawn,  or  for  new  customers,  or  otherwise  by  way  of  advance. 

■That  the  monies  which  had  been  repaid  and  were  now  due  to  the  existing  partner- 
ship in  respect  of  accounts  overdrawn  since  the  testator's  death,  and  in  respect  of 
advances  made  since  his  death,  were  to  some  extent  the  fruits  of  the  balance  of  the 
partnership  in  the  hands  of  their  London  agents  or  bankers  at  the  time  of  his  death. 

That  money  which  was  received  in  respect  of  certain  Whitby  and  Pickering  Rail- 
way shares  and  bonds,  which  were  part  of  the  property  of  the  co-partnership  at  the 
testator's  death,  was  paid  into  the  Imnking-house  of  the  co-partnership,  and  mixed 
with  the  other  monies,  and  applied  to  the  general  purposes  of  the  bank. 

That  several  of  the  debts  due  to  the  said  co-partnership  at  the  time  of  the 
testator's  decease  remained  unsatisfied,  and  part  of  the  property  of  the  partnership 
at  the  time  of  his  decease  remained  unrealized,  and  that  several  of  the  debts  due 
from  the  said  co-partner.ship  at  the  time  of  the  testator's  death  were  unpaid,  and  that 
a  large  quantity  of  the  notes  issued  by  the  said  co-partnership  in  the  testator's  life- 
time still  remained  outstanding. 

That  such  of  the  debts  due  and  owing  to  the  said  partnership  at  the  testator's 
death,  as  had  been  paid,  had  been  paid  from  time  to  time  and  many  of  them  at  an 
interval  of  some  years  from  the  testator's  death,  and  that  such  of  the  debts  due  from 
the  partnership  at  the  time  of  the  testator's  death  as  had  been  paid  and  discharged 
had  been  so  paid  and  discharged  at  considerable  intervals  of  time  after  the  testator's 
death. 

[159]  That  the  several  debts  due  to  the  partnership  at  the  testator's  death,  and 
the  several  advances  which  had  been  made  since  his  death  on  current  accounts  and 
otherwise,  had  carried  interest  at  the  rate  of  £5  per  cent,  per  annum,  or  some  other 
high  rate  of  interest,  whilst  the  debts  due  and  owing  from  the  partnership  either 
carried  no  interest  or  onlj'  a  small  rate  of  interest. 

That  by  such  difference  in  the  rate  of  inteiest,  considerable  profits  had  arisen 
since  the  death  of  the  testator,  and  that  the  Defendant  Henry  Simpson  had  received 
and  claimed  to  be  entitled  to  receive  and  retain  for  his  own  use  one-third  of  such 
profits  from  the  testator's  death,  in  the  same  manner  in  all  respects  as  the  testator 
would  have  been  entitled  to  have  done  if  he  had  been  alive. 

That,  with  the  exception  of  the  said  Henry  Simpson  assuming  to  be  substituted 
for  the  testator  as  the  person  entitled  to  receive  the  one-third  of  the  profits,  the 
business  has  been  carried  on  since  the  testator's  death,  in  the  same  manner  in  every 
respect  as  if  he  were  living. 

That  Abel  Chapman  was  from  a  period  antecedent  to  the  testator's  death,  and 
had  since  continued,  and  still  was  imbecile  by  reason  of  age,  and  incapable  of  enter- 
ing into  any  contract  or  transacting  any  matter  of  business ;  and  that  the  alleged 
admission  of  the  said  Henry  Simpson  as  a  partner,  and  all  the  acts  which  had  been 
done  with  reference  to  the  banking  business  .since  the  death  of  the  testator,  had  been 
the  acts  of  Henry  Simpson  and  John  Chapman  only. 

That  the  Plaintiff  sought  no  relief  against  Abel  Chapman  and  John  Chapman  in 
respect  of  the  one-third  of  the  profits  which  they  had  respectively  received  on  their 
[160]  own  account,  and  which  in  any  event  thej'  were  so  entitled  to  receive,  but  the 
Plaintiff  charged  that  Henry  Simpson  and  John  Chapman  as  executors  of  the  testator 
were  liable  to  account  for  the  one-thiixl  which  had  been  received  by  or  credited  to 
Henry  Simpson  of  the  profits  which  have  arisen  from  the  carrying  on  the  business 
since  the  testator's  death,  so  far  at  all  events  as  such  profits  had  arisen  from  the 
testator's  credit  on  the  notes  and  liabilities  of  the  partnership,  from  the  interest  of 
debts  due  to  the  said  co-partnership  in  the  testator's  lifetime,  from  the  interest  on 
advances  made  on  overdrawn  accounts  or  otherwise,  with  monies  which  had  arisen 
and  been  produced  from  the  assets  of  the  partnership  in  the  testator's  lifetime,  or 
with  the  notes  of  the  partnership  signed  in  the  testator's  name  thereon,  and  from  the 
outstanding  liabilities  of  the  partnership  in  the  testator's  lifetime. 
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That  in  fact  no  profit  had  arisen  to  the  said  business  from  any  other  source  than 
as  aforesaid. 

That  if  any  part  of  the  profits  of  the  said  banking  l)usiness  had  arisen  from  anv 
other  source,  and  the  amount  thereof  could  not  bo  distinguished  and  separated,  the 
testator's  estate  ought  to  be  credited  with  the  whole  amount  which  had  l)een  paid  or 
credited  to  Henry  Simpson  in  respect  of  the  one-third  of  the  profits  of  the  business  ; 
and  that  the  Plaintiff  was  entitled  to  have  the  partnership  wound  up  on  the  principle 
that  one-third  of  the  assets  thereof  belonged  to  the  testator's  estate. 

The  prayer  was  for  an  account  of  the  residuary  real  and  personal  estate  of  the 
testator,  and  the  proceeds  thereof  possessed  or  received  by  or  come  to  the  hands  of 
the  Defendants,  and  that  the  share  therein  of  the  Plaintiff  might  be  ascertained  and 
paid  to  him  ;  [161]  and  that  in  taking  such  accounts  the  Defendants  Henry  Simpson 
and  John  Chapman  might  be  chai'ged  in  respect  of  the  share  of  the  piofits  of  the 
said  banking  business,  carried  on  since  the  testator's  death,  paid  or  credited  to  Henrv 
Simpson  and  otherwise  in  respect  of  the  .said  banking  business. 

It  was  agreed  at  the  Bar  that,  at  the  testator's  death,  the  bank  property  was 
"'orth  £177,000,  and  that  the  firm  owed  debts  to  the  amount  of  £165,000,  leaving 
a  balance  in  their  favour  of  £12,000,  and  that  the  testator  at  his  death  owed  the 
concern  £14,000  ;  so  that  if  it  had  been  wound  up  he  would  have  paid  £10,000  and 
received  nothing. 

By  the  decree  appealed  from,  the  Vice-Chancellor  directed  an  inquiry  whether 
the  Defendant  Henry  Simpson  ever  brought  any  capital  into  the  banking  business 
in  the  pleadings  mentioned,  except  the  assets  of  the  testator,  and  it  was  declared 
that  in  taking  the  accounts,  the  Defendants  John  Chapman  and  Henry  Simpson  were 
to  be  charged  in  respect  of  the  profits  of  the  bank  from  the  death  of  the  testator, 
paid  or  carried  to  the  credit  of  the  Defendant  Henry  Simpson,  so  far  as  such  profits 
had  accrued  from  the  assets  of  the  testator  employed  in  the  partnership. 

From  this  portion  of  the  decree,  both  the  Plaintiffs  and  Defendants  appealed,  the 
Plaintiff's  on  the  ground  that  it  should  be  extended  and  made  more  adverse  to  the 
other  Appellants  who,  on  their  part,  insisted  that  it  should  be  wholly  omitted,  and 
that  nothing  should  be  substituted  for  it. 

Mr.  Bacon,  and  Mr.  Faber,  for  the  Defendants. 

In  point  of  fact  there  was  nothing  that  could  be  called  [162]  capital  in  the 
business.  The  business  was  carried  on  liy  means  of  the  deposits  of  customers,  by 
continuing  transactions,  previously  entered  upon,  and  at  the  testator's  death  there 
were  no  assets  whatever  of  his  in  the  firm. 

The  Plaintift"s  case  was  before  the  Vice-Chancellor  attempted  to  be  supported  by 
the  authority  of  Craicshai/  v.  Collins  (15  Ves.  218;  1  Jac.  &  W.  267);  but  in  that 
case  there  was  capital  of  the  bankrupt  employed,  whereas  it  is  stated  on  this  bill, 
and  admitted,  that  there  was  no  capital  of  the  testator  in  the  concern,  and  the  good- 
will is  the  only  property  which  is  contended  to  have  remained  of  the  testator  in  the 
concern  after  his  death.  The  argument  is  that  this  goodwill  continued,  although 
there  was  no  stipulation  to  that  effect,  because  the  doors  of  the  banking-house  were 
not  closed,  and  the  business  entirely  put  an  end  to.  On  this  ground  it  is  argued 
that  the  testator's  estate  ought  to  have  one-third  of  the  profits  exactly  as  he  would 
have  had  if  he  had  been  alive.  In  1843,  £177,286,  6s.  was  the  amount  of  the  assets 
(sundries  debtor  to  stock).  On  the  other  side  the  debts  and  liabilities  (that  is  to  .say 
stock  debtor  to  sundries)  are  £174,000.  The  partnership  at  the  testator's  death 
(with  the  full  assent  of  the  residuary  legatee,  the  Plaintiff'  and  Thomas  B.  Simpson, 
the  other  executor)  carried  to  the  credit  of  an  account  opened  by  the  executors  with 
them  the  sum  which  stood  to  the  testator's  credit  in  the  books.  That  sum  and  every 
other  sum  received  on  account  of  his  estate  has  been  carried  to  the  credit  of  the 
testator's  account,  and  the  pass-book  has  gone  from  hand  to  hand  from  time  to  time, 
and  every  shilling  available  for  the  testator's  estate  has  been  accounted  for.  That 
course  of  dealing  lasted  from  1843  to  1849,  a  period  of  six  or  seven  years. 

[163]  In  these  circumstances  it  was  wholly  premature  and  wrong  to  declare  that 
in  taking  their  accounts  the  executors  were  to  be  charged  with  the  profits  so  far  as 
the  profits  have  accrued  from  the  assets  of  the  testator  employed  in  the  business.  If 
it  could  be  right  at  all  (which  we  submit  it  is  not),  it  was  wrong,  at  all  events,  to 
make  any  declaration  till  previous  inquiries  were  made. 
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Mr.  Malins,  and  Mr.  J.  V.  Prior,  for  the  Plaintiffs. 

The  particular  grounds  on  which  we  claim  a  share  of  the  profits  are  these.     First 
with  reference  to  the  difference  of  interest.     Suppose  there  was  no  balance  in  favour 
of  the  bank,  but  that  there  was  £160,000  owing  to  the  concern,  and  £160,000  owing 
from  it,  still  the  monies  due  to  the  partnership  bore  five  per  cent,  interest,  whereas 
the  moiues  owing  from  the  partnership,  bore  a  much  smaller  rate.     The  consequence 
is,  as  appears  by  the  answer,  that  the  interest  received  has  been  £9600,  the  interest 
paid  has  been  little  more  than  £7000,  leaving  a  balance  of  £2300,  which  has  been  the 
profit  arising  from  the  non-liquidation  of  these  debts  nearly  balancing  each  other  at 
the  time  of  the  testator's  death.     The  delay  of  the  customers  in  forbearing  to  call  in 
their  money  has  been  a  saving  of  interest,  while  those  who  owed  money  have  paid 
interest.     The  right  to  participate  in  that  amount  seems  given  by  the  answer.     The 
next  thing  is  a  balance  of  £4000  which  was  in  actual  cash  in  the  banking-house  at 
the  time  of  the  testator's  death.     As   to  that,  and  as  .to  all  the  other  items,  the 
Defendants  say  that  they  paid  the  debts  and  liabilities  with  the  assets  in  the  ordinary 
course,  and  that  they  did  not  use  the  assets  except  during  the  intervals  that  the 
debts  and  liabilities  were  not  called  for,  and  that  as  there  was  a  certain  sum  of  money 
in  which  the  testator's  estate  was  interested  to  the  extent  of  one-third,  there  was  an 
equi-[164]  valent  sum  to  pay.     AVe  .say,   however,   that   the   testator's  estate   was 
entitled   to  one-third  of  this  benefit,  and  to  the  use  of  these  monies  during  that 
interval  of  time.     The  circumstance  of  there  having  been  a  debt  that  was  to  l;>e  paid 
at  some  future  time,  did  not  make  this  property  less  assets  in  which  the  testator's 
estate  was  interested,  nor  did  it  make  the  profits  less  part  of  his  estate.     Mr.  Abel 
Chapman  and  Mr.  John  Chapman    have  only  claimed  two-thirds  of  these  profits. 
Each  has  taken  one-third,  and  they  have  allowed  Henry  Simpson  to  take  one-third 
for  his  use.     But  what  Henry  Simpson  received  with  the  permission  of  his  partners, 
he  received  as  profits  derived  from   the  employment  of  the  testator's  assets.     He 
could  not  take  it  for  his  own  benefit,  he  could  only  take  it  as  part  of  the  testator's 
estate.     If  there  had  been  a  settlement  upon  the  testator's  death,  Henry  Simpson 
must  have  brought  in  fresh  money,  and  the  testator's  estate  would  have  been  relieved 
from  the  liability  of  that  five  per  cent,  interest  with  which  his  account  was  chargeable. 
The  five  per  cent,  interest  on  the  debt  due  from  the  testator  to  the  bank,  was  part  of 
the  profits  of  the  bank,  which  Henry  Simpson  actually  took  as  part  of  those  profits. 
With  regard  to  the  balance  lying  with  the  London  bankers,  nothing  could  have  been 
more  easy  than  to  have  written  to  the  London  bankers  and  said  that  £1800  must  be 
carried  to  a  separate  account,  and  that  cheques  should  be  drawn  against  that  amount 
separately,  and  that  £1000  should  be  sent  to  go  on  with  for  the  new  partnership,  so 
that  the  cheques,  and  bills,  and  orders  in  respect  of  the  liabilities  of  the  old  partner- 
ship would  be  drawn  on  one  account,  and  the  bills  and  orders  for  the  purposes  of  the 
new  firm  on  the  other  account.     But  then  Henry  Simpson  must  have  found  his  one- 
third  of  that  sum  which  would  have  been  thus  remitted  to  the  London  correspondents 
to  keep  the  concern  going,  and  to  enable  them  to  provide  the  [165]  money  which 
was  wanted  for  the  new  partnership.     Therefore  it  comes  to  this,  that  Henry  Simpson 
has  avoided  the  necessity  of  contributing  to  the  current  capital,  which,  according  to 
the  new  establishment  of  the  bank,  must  have  been  found  to  start  with.     He  has 
avoided  the  necessity  of  bringing  in  that  capital,  and  has  taken  the  benefit  of  the 
testator's  money,  and,  by  the  employment  of  it,  made  a  profit.     So  with  the  notes  of 
the  old  firm  which  were  re-issued.     We  admit  that  the  testator's  estate  might  not 
have  been  bound  by  them,  and  that,  ordinarily  speaking,  they  ought  to  have  been 
destroyed  ;  but  if  the  executors  have  managed  so  as  to  give  those  pieces  of  paper  a 
value,  by  lending  them  as  money,  and  received  five  per  cent,  interest  upon  them,  one- 
third  of  this  has  been  obtained  by  the  use  of  the  testator's  name.     The  executor 
could  not  retain  that  one-third  which  he  had  made  by  the  use  of  documents  which 
ought  not  to  have  been  used  at  all,  and  which  reall}'  were  of  no  \'alue.     These  are 
the  grounds  on  which  we  say  that  as  between  the  testator's  estate  and  the  executor, 
the  Plaintiff  is  entitled  to  have  accounted  for  as  part  of  the  estate  at  least  such 
profits  as  have  arisen  from  the  testator's  credit  on  notes  and  liabilities  of  the  partner- 
ship and  from  the  interest  of  the  debts  due  to  the  partnership  in  the  testator's  life- 
time.    But  if  it  is  impossible  to  ascertain  how  much  profit  has  been  introduced  from 
these  sources,  then  the  executor  is  not  entitled  to  the  benefit  of  his  own  default,  and 
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of  the  inaccurate  mode  of  keeping  his  accounts,  but  the  testator's  estate  must  he 
eutitled  to  the  whole  benefit.  The  Defen(iants  by  their  answer  say  it  is  utterly 
impossible  to  make  the  distinction.  They  say,  "  How  much  of  the  cash  of  the 
lianking-house  at  the  time  of  the  testator's  death  was  employed  in  paying  the  partner- 
ship debts,  how  much  was  employed  in  making  advances  and  interest  to  other 
persons,  we  know  not ;  we  have  no  document  to  shew  how  many  notes  were  [166] 
issued  after  his  death.  We  have  no  means  of  telling."  In  fact  the  allegation  is 
generally  that  the  accounts  have  been  kept  in  such  a  way  that  it  is  impossible  to 
make  any  distinction  of  that  sort  whatever. 

[The  Lord  Justice  Turner.  Has  the  rule  ever  been  adopted  of  charging 
partners  on  the  same  principle  on  which  an  executor  is  charged  1  His  Lordship 
referred  to  U'edderhuin  v.  H'cdderhwrn  (4  Myl.  ct  Cr.  41).] 

In  that  case,  there  were  other  partners  all  of  whom  received  the  profits  jointly, 
whether  executors  or  not ;  but  there  the  share  of  the  profits,  which  we  say  belonged 
to  the  testator's  estate,  was  received  by  an  executor  alone,  and  by  an  executor  who 
was  not  a  partner  of  the  testator  in  his  lifetime,  but  who  came  in  after  the  testator's 
death,  and  took  not  merely  the  goodwill  of  the  business,  which  possibly  the  surviving 
partners  might  have  given  him,  but  also  that  which  they  have  not  the  power  to  give 
him,  namely,  a  portion  of  the  testator's  property  in  the  concern. 

The  Lord  Justice  Knight  Bruce.  The  appeals  in  this  case  relate  only  to  a 
small  portion  of  the  decree,  to  these  words,  namely,  "an  inquiry  whether  the 
Defendant  Henry  Simpson  ever  brought  any  capital  into  the  banking  business  in 
the  pleadings  mentioned,  except  the  assets  of  the  said  testator ;  and  the  Court 
declares  that,  in  taking  the  accounts  hereinbefore  directed,  the  Defendants  John 
Chapman  and  Henry  Simpson  are  to  be  charged  in  I'espect  of  the  profits  of  the  said 
bank  from  the  death  of  the  testator,  paid  or  carried  to  the  credit  of  the  Defendant 
Henry  Simpson,  so  far  as  such  profits  have  accrued  from  the  assets  of  the  .said  testator 
employed  in  the  banking  partnership." 

[167]  This  passage,  it  is  contended  by  the  Plaintiff,  should  be  extended  and  made 
more  adverse  to  the  other  Appellants,  who,  on  their  part,  insist  that  it  should  be 
wholly  omitted,  and  that  nothing  should  be  substituted  for  it. 

It  is  in  the  first  place  to  be  borne  in  mind  that  the  Plaintiff  has  so  constructed  his 
suit  as  to  preclude  him  from  obtaining  a  partnership  account  in  the  cause,  for  which 
the  absence  from  the  record  of  Mr.  Abel  Chapman  (who  never  was  a  party),  and  the 
circumstance  that  his  estate  is  not  represented  before  us,  are  alone  a  sufficient  reason, 
if  there  were  no  other  ground.  That  omission  is  not  through  any  wish  or  neglect  on 
the  part  of  any  of  the  Defendants. 

The  question  whether  the  case  is  brought  within  the  principles  on  which  Craw- 
shay  V.  Collins  (1.5  Ves.  218  ;  1  Jac.  &  W.  267),  and  other  authorities  of  that  class 
proceeded  may  be  a  very  different  question. 

To  the  proper  consideration,  however,  of  this  latter  point,  it  is  essential  that  we 
should  determine  whether  the  partnership  formed  between  Mr.  Abel  Chapman,  the 
Defendant  Mr.  John  Chapman,  and  the  Defendant  Mr.  Henry  Simpson  owed  its 
origin  or  had  reference  to  Mr.  Henry  Simpson's  character  of  one  of  the  testator's 
executors.  And  the  evidence,  I  think,  renders  it  necessary  to  decide  this  particular 
question  against  the  Plaintiff ;  nor  was  it,  I  conceive,  as  one  of  the  residuary  legatees 
that  Mr.  Henry  Simpson  became  a  partner. 

I  collect  that  he  became  a  partner  as  he  did,  merely  and  simply  on  his  own 
account.     Still  he  may  have  employed  or  concurred  in  employing  assets  of  his  father 

(168]  in  the  business  in  such  a  manner  as  to  constitute  or  amount  to  a  breach  of 
nist.  Is  it  established  that  he  did  ?  In  my  opinion  not.  The  partnership  of  which 
le  testator  was  a  member  ended  at  his  death.  His  partners  were  entitled  not  to 
lose  the  business  upon  the  happening  of  that  event — were  entitled  to  act  thenceforth 
3  bankers  in  partnership  together  on  their  o\vti  account,  without  or  with  any  fresh 
artner. 
The  bulk,  the  chief  part,  of  the  capital  belonging,  at  the  testator's  death,  to  the 
artnership  of  which  he  was  a  member,  consisted  of  debts  due  to  it  from  \-arious 
Listomers,  and  from  its  London  agents,  and  the  cash  in  the  banking-house  at  Whitby, 
3r  the  supply  of  its  daily  purposes  in  the  ordinary  way,  including  notes  of  the 
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while,  on  the  other  hand,  it  owed  at  that  time,  in  the  way  of  business,  debts,  to  such 
an  amount  as  that,  in  truth,  though  each  of  the  partners  was  probably  then  a 
wealthy  man  and  very  deservedly  in  good  credit,  the  partnership  itself  was  insolvent, 
that  is  "to  say,  the  debts  due  from  it  exceeded  its  assets  at  that  time.  This,  however, 
is  on  the  footing  of  treating  as  not  existing,  or  as  a  bad  debt,  a  sum  of  £14,000  or 
£15,000  due  at  the  testator's  death  from  him  on  his  private  account  to  the  partner- 
ship. Treating  that  as  paid  after  his  death,  by  his  private  estate,  his  executors 
would  in  that  character  have  to  receive  back  part,  but  not  the  greater  part  of  it. 
The  crreater  part  would  belong  to  his  two  partners,  who  (as  the  surviving  partners), 
bein"  liable  personally  for  the  debts  due  from  the  dissolved  partnership,  were 
entitled  to  apply  its  assets  towards  the  discharge  of  those  debts.  Doubtless  the  debts 
on  each  side,  or  many  of  them,  were,  after  as  well  as  before  the  testator's  death,  in  a 
state  of  continual  or  frequent  fluctuation  ;  customers  paying  in  money  [169]  and 
drawing  out  money,  borrowing  at  interest,  and  depositing  at  interest,  diminishing  or 
payinfofF  loans,  withdrawing  or  diminishing  deposits.  The  building  and  offices 
where  the  business  was  carried  on  formed  part  of  the  testator's  real  estate,  and  was 
devised  by  him  to  the  Defendant  Henry  Simpson. 

Such  a  state  of  things,  without  more  special  circumstances  than  I  see  here,  seems 
to  me  an  insufficient  ground  for  the  direction  and  declaration  that  these  appeals 
relate  to  ;  particularly  where,  as  in  the  present  instance,  there  has  been  considerable 
delay  in  bringing  forward  the  claim.  With  the  knowledge  that  the  Plaintifl'  must 
have  had,  it  was  incumbent  on  him  to  make  the  demand  earlier,  even  had  his  case 
not  been  so  slender  and  .shadowy  as  it  is.  Something  was  said  of  the  common  bank 
notes  of  the  dissolved  firm  having  been  re-issued  by  the  new  firm  after  the  testator's 
death.  This,  however,  I  cannot  hold  to  be  material  for  any  present  purpose.  The 
ordinary  accounts  of  the  testator's  personal  estate  the  Plaintifi'  is  entitled  to  and  has 
obtained.  He  will  have  (if  he  has  not  had)  his  due  share  of  its  clear  residue,  not 
subjected  to  any  amount  or  proportion  of  debt  which  it  ought  not  to  bear.  No  part 
of  the  bill  has  been  or  now  is  dismissed.  But  I  am  (I  repeat)  for  omitting  the  disputed 
words,  and  substituting  nothing  for  them. 

It  appears  to  me,  that  our  order  should  be  made  on  both  petitions  of  appeal,  that 
the  Plaintiff  should  pay  the  costs  of  his,  and  that  the  other  Appellants  should  take 
back  their  deposit. 

The  Lord  Justice  Turner.  This  case  involves,  or  may  involve,  questions  of 
very  great  importance  :  questions  as  to  what  is  to  be  consi-[170]-dered  as  capital  of 
an  outgoing  partner  with  reference  to  a  banking  concern,  in  a  case  in  which,  in  the 
ordinary  sense  of  the  word  "  capital,"'  there  was  in  truth  no  capital  at  all.  It  is 
not  necessary,  as  it  appears  to  me,  to  give  a  decision  on  any  of  these  questions,  and 
certainly  they  are  not  questions  into  which  the  Court  would  be  inclined  unnecessarily 
to  enter. 

There  are  two  appeals  in  the  present  case ;  one  presented  by  the  Plaintiff, 
complaining  in  substance  of  that  part  of  the  decree  which  gives  him  only  the  profits 
of  the  bank,  from  the  death  of  the  testator,  so  far  as  such  profits  have  accrued  from 
the  assets  of  the  testator  employed  in  the  banking  partnership,  the  Plaintiff  insisting 
that  he  is  entitled  to  an  unqualified  account  of  the  profits  derived  from  the  bank,  so 
far  as  they  have  been  received  by  the  testator's  executors.  The  other  appeal  is  by 
the  Defendants,  the  executors  insisting,  that  all  the  inquiries  relating  to  the  profits 
of  the  bank  ought  to  be  struck  out  of  the  decree. 

The  first  question  which  it  appears  to  me  to  be  material  to  consider,  is  whether 
the  Plaintiff  can  succeed  in  his  appeal,  claiming  the  right  to  all  the  profits  of  the 
bank,  without  reference  to  the  qualification  which  is  introduced  into  this  decree, 
"  so  far  as  such  profits  have  accrued  from  the  assets  of  the  testator  employed  in  the 
banking  partnership."  The  object  of  the  Plaintiff"  of  course  is  to  charge  Henry 
Simpson,  the  executor  of  the  testator,  with  the  whole  amount  of  the  one-third  of  the 
profits  of  this  banking  business  received  by  him  from  the  year  1843,  when  the  testator 
died,  down  to  the  present  time.  To  give  the  Plaintiff  that  relief,  would  be  to  assume 
that  all  the  profits  which  had  been  received  by  Henry  Simpson  are  profits  derived 
from  the  testator's  capital,  and,  in  my  [171]  opinion,  it  is  impossible,  under  the 
circumstances  of  this  case,  for  the  Court  to  make  any  such  assumption.  The  business 
here  carried  on  is  the  business  of  the  bank.     The  capital  with  which  the  Plaintiff' 
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contends  that  business  to  have  been  carried  on  consists  of  money  deposited  with  the 
firm  in  which  the  testator  was  a  partner.  But  from  the  nature  of  the  banking 
business,  these  monies  must,  in  the  period  from  the  death  of  the  testator  to  the 
present  time,  have  been  from  time  to  time  turned  over.  The  old  loans  which  have 
been  made  by  old  customers  with  the  old  firm,  mu.st,  from  the  nature  of  the  banking 
business,  have  been  paid  off,  and  new  deposits  and  new  loans  made  by  the  customers 
to  the  new  firm  in  which  Henry  Simpson  was  a  partner.  From  the  nature  of  the 
business,  therefore,  it  is  impossible,  I  think,  to  arrive  at  the  assumption  that  all  the 
profits  which  have  been  derived  by  this  bank  from  the  death  of  the  testator  down 
to  the  present  time,  were  derived  from  the  capital  of  the  testator.  Consequently, 
I  think  that  the  Plaintiflf  cannot  succeed  in  his  appeal,  which  claims  the  whole  of 
these  profits. 

I  desire  on  the  present  occasion  to  express  very  distinctly  my  entire  concurrence 
in  the  opinion  expressed  by  Vice-Chancellor  Wigram  in  the  case  of  U'illett\.  BUnidfm-d 
(1  Hare,  253),  in  which  he  has  made,  I  think,  a  most  correct  and  masterly  sunmiary 
of  the  principles  by  which  the  Court  is  to  be  guided  in  cases  of  this  description.  He 
says  (1  Hare,  272),  that  the  profits  derived  from  the  trade  carried  on  after  the  death 
of  the  testator  must  depend  upon  the  nature  of  the  trade,  the  manner  of  carrying  it 
on,  the  capital  employed,  the  state  of  the  account  between  the  partnership  and  the 
deceased  partner  at  the  time  of  his  death,  and  the  conduct  of  the  parties  after  his 
death.  That  all  these  [172]  may  materially  affect  the  rights  of  the  parties.  I  fully 
adopt  this  view,  and,  applying  it  to  the  present  case,  I  venture  to  say  that  it  depends 
on  the  nature  of  this  trade,  on  the  capital  emploj^ed  from  time  to  time  in  it,  on  the 
conduct  of  the  parties,  on  the  extent  of  the  skill  and  industry  of  each  partner 
emploj'ed  in  the  concern,  to  what  extent  the  profits  derived  from  the  trade  ought 
to  be  attributed  to  the  capital,  and  to  what  extent  they  ought  to  be  attributed  to 
other  sources  ;  and  that,  under  the  circumstances  of  this  case,  it  would  l)e  going 
much  too  far  to  hold  that  the  Plaintiff  ought  to  succeed  in  the  claim  which  he  makes 
for  the  whole  of  the  profits  derived  from  the  testator's  third  of  this  concern.  My 
opinion  therefore  is,  that  the  Plaintiff's  appeal  must  be  dismissed  with  costs. 

We  come  then  to  the  question,  how,  if  the  Plaintiff'  cannot  succeed  in  his  appeal, 
is  this  decree  to  be  worked  ?  The  Court  declares  "  that  in  taking  the  accounts  herein- 
before directed,  the  Defendants  John  Chapman  and  Henry  Simpson  are  to  be  charged 
in  respect  of  the  profits  of  the  bank  from  the  death  of  the  testator,  paid  or  carried  to 
the  credit  of  the  Defendant  Henry  Simpson,  so  far  as  such  profits  have  accrued  from 
the  assets  of  the  said  testator ;  "  but  the  decree  contains  no  direction  and  no  declara- 
tion by  which  it  can  be  ascertained  how  far  the  profits  are  to  be  considered  as 
having  accrued  from  the  assets  of  the  testator.  That  is  a  question  left  wholly  at  large. 
The  decree,  therefore,  in  its  present  state,  could  not  be  worked.  We  must  consider, 
however,  whether  the  declaration  complained  of  on  both  sides  is  a  proper  one  to  be 
contained  in  this  decree  %  The  first  observation  which  has  occurred  to  me  upon  that 
subject  is  this — The  partnership  of  which  the  testator  was  a  member  determined  upon 
his  death  on  the  26th  of  May  18-i3.  The  business  was  carried  on  from  that  time,  not 
as  a  continu-[173]-ance  of  the  old  partnership,  but  on  a  new  agreement  entered  into 
between  the  surviving  partners  and  Henry  Simpson  the  new  partner  ;  Henry  Simpson 
standing  in  the  character  of  executor,  but  entering  into  the  partnership  not  in  that 
character,  but  on  his  own  separate  and  individual  account.  There  is  here  a  complete 
agreement  on  which,  from  the  year  1843  down  to  the  present  time,  these  parties 
(including  Abel  Chapman  who  is  not  represented  on  this  record)  have  been  carrying 
on  their  banking  business ;  and  this  bill  contains  no  materials  for  setting  aside  the 
agreement  which  has  been  entered  into  between  these  parties  as  entered  into  by  them 
in  fraud  of  the  testator's  estate.  I  mean  "in  fraud,"  of  course  not  in  the  moral  sense, 
but  in  the  sense  of  "contrary  to  the  rights  of  the  testator's  estate."  AVh ether  the 
agreement  was  contrary  to  those  rights  so  as  to  affect  Abel  Chapman,  I  do  not  say  ; 
but  at  all  events  it  appears  that  the  existing  partnership  has  been  carried  on  upon  a 
new  agreement,  which  this  bill  does  not  seek  to  disturb  ;  and  I  do  not  well  see  how 
the  declaration  can  stand,  when  the  bill  does  not  seek  to  impeach  or  disturb  the 
agreement  on  which  the  partnership  has  in  fact  been  carried  on. 

If,  however,  the  bill  had  sought  to  disturb  that  agreement,  what  is  the  ground  on 
which  a  residuary  legatee  of  a  deceased  partner  is  entitled  to  claim  profits  derived 
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from  his  share  I  That  right  is  founded  on  a  breach  of  trust  in  the  executor  and  in 
the  partners,  in  continuing  the  trade  with  the  capital  which  the  testator  had  in  the 
concern  at  the  time  of  his  death.  But  how  is  this  Court,  in  the  absence  of  Abel 
Chapman,  to  declare  that  there  has  been  a  breach  of  trust  on  the  part  of  the 
executors  and  on  the  part  of  Abel  Chapman  in  entering  into  this  new  agreement,  and 
carrying  on  this  business  '  If  there  was  a  breach  of  trust  on  the  part  of  the  executors, 
there  was  equally  a  [174]  breach  of  trust  on  the  part  of  Abel  Chapman,  for  which 
all  must  be  responsible.  He  may  say,  "  I  never  was  a  partner  with  the  executors  of 
this  testator ;  I  became  a  partner  with  Henry  Simpson  in  his  separate  and  individual 
character."  And  is  this  Court  to  determine  that,  as  between  the  executors  of  the 
testator  and  the  legatees  of  the  testator,  the  partnership  was  carried  on  with  the 
testator's  assets,  when,  if  the  question  comes  to  be  tried  between  Abel  Chapman  and 
the  executors  of  the  testator  in  a  suit  for  the  purpose  of  winding  up  the  partnership, 
Abel  Chapman  may  be  able  to  shew  that  he  in  truth  never  did  become  a  partner  with 
the  testator's  executors,  and  never  did  in  fact  employ  any  part  of  the  capital  of  the 
testator  in  carrying  on  the  business  ? 

There  is  another,  and,  as  it  appears  to  me,  by  no  means  an  unimportant  question 
to  be  considered  before  a  decree  can  be  made  on  this  part  of  the  case.  The  Plaintiflf's 
claim  is  founded  (as  I  have  already  observed)  on  a  breach  of  trust.  If  the  legatees 
have  a  right  to  complain  of  that  breach  of  trust,  is  not  that  a  right  which  must  be 
enforced  by  winding  up  the  concern  and  putting  an  end  to  the  breach  of  trust  1  Is  a 
breach  of  trust  to  be  continued  under  the  sanction  of  this  Court  by  a  continuing 
account .'  All  the  cases  which  I  remember  upon  that  subject  have  been  cases  where 
the  legatees  have  come  against  the  executors  and  against  the  surviving  partners, 
complaining  that  the  two  parties  have  employed  the  assets  of  the  testator  in  carrying 
on  the  concern,  and  praying  that  those  assets  may  be  taken  out  of  the  concern.  This 
bill  seeks  no  such  relief. 

I  am  quite  satisfied  on  all  these  grounds  that  the  inquiry  directed  by  this  decree 
in  reference  to  these  points  ought  not  to  have  been  contained  in  it.  It  was  urged  by 
Mr.  Prior,  that  Heniy  Simpson,  having  received  [175]  profits  of  the  business,  and 
being  unable  to  distinguish  how  much  of  them  was  attributable  to  the  character 
of  executor  and  how  much  belonged  to  him  in  his  individual  character,  must  be 
charged  with  the  whole.  I  believe,  however,  that  that  principle  has  never  yet  been 
applied  to  a  case  of  this  description  where  the  executor  has  not  been  carrying  on  the 
trade  as  executor,  but  in  his  own  separate  and  individual  right,  conceiving  that  he 
was  entitled  so  to  carry  it  on. 

On  these  grounds  my  opinion  concurs  with  that  of  my  learned  brother,  that  the 
reference  with  regard  to  the  ninth  inquiry,  and  the  declaration  consequent  upon  it, 
must  be  omitted. 


[176]     Close  i'.  Close.     Before  the  Lords  Justices.     ■/»/// 11,  1853. 

A  necessary  consequence  of  a  reservation  in  a  composition  deed  of  a  creditor's 
remedies  against  a  surety  is  the  continuance  of  the  surety's  right  to  be  indemnified 
by  the  principal  debtor,  and  this  right  will  not  be  held  to  be  abandoned  unless  a 
contract  to  abandon  it  is  proved.  Therefore,  where  one  of  the  creditors  who 
acceded  to  a  composition  deed  was  also  a  residuary  legatee  of  a  surety  for  the 
compounding  debtors  to  another  creditor,  and  one  of  the  compounding  debtors 
happened  to  be  the  surety's  executor :  Held,  that  the  residuary  legatee's  accession 
must  be  taken  to  have  been  in  respect  of  his  direct  debt  only,  and  did  not 
preclude  him  from  insisting  on  the  surety's  estate  being  indemnified  by  the 
debtors. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  who,  on  excep- 
tions to  the  report  of  the  Master,  held  the  Respondent  entitled  to  credit  as  executor 
of  the  testator  in  the  cause  for  a  sum  of  £1196,  16s.  7d.,  claimed  by  the  Respondent 
in  his  discharge. 

In  September  1833,  John  Close  the  younger,  and  James  Close  the  Defendant 
(who  were  sons  of  the  testator,  and  carried  on  business  in  partnership  as  merchants 
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at  Manchester  and  Naples),  borrowed  £5000  of  Mr.  Henry  Gaskell ;  and  in  order  to 
secure  the  repayment  thereof  they,  on  the  30th  of  September  1833,  by  arrangement 
with  the  testator,  drew  and  delivered  to  the  testator  their  three  several  promissory- 
notes  for  £1000  each,  payable  to  the  testator  at  the  respective  dates  of  one,  two,  and 
three  years.  The  testator  in  pursuance  of  the  arrangement,  and  at  the  request  of 
John  Close  the  younger,  and  the  Defendant,  and  as  their  surety  indorsed  the  three 
promissory  notes  to  Mr.  Gaskell,  and  joined  John  Close  the  younger,  and  the 
Defendant,  as  their  surety  in  a  bond  to  Mr.  Gaskell  for  securing  payment  to  him  of 
the  balance  of  the  loan  of  £5000.  The  testator  died  in  December  1833,  having,  by 
his  will,  dated  the  -Ith  of  July  1833,  bequeathed  his  residuary  personal  estate  to  the 
Defendant  and  another  trustee  and  executor  (who  did  not  accept  the  trusts),  [177] 
upon  trusts  for  realization  and  investment,  and  payment  of  an  annuity  to  the 
testator's  sister,  for  her  life,  and  subject  thereto,  upon  trust  to  pay  the  income  to  the 
testator's  wife  for  her  life,  and  from  and  after  her  decease  to  stand  possessed  of  the 
capital  in  trust  for  such  of  the  testator's  three  sons,  Thomas  (the  Plaintiff),  John 
(since  deceased),  and  James  (the  Defendant),  as  should  be  then  living,  and  the  lawful 
issue  of  such  of  them  as  should  ))e  dead,  leaving  lawful  issue.  John  Close  the 
younger  and  the  Defendant  were,  independently  of  the  above  transaction,  consider- 
ably indebted  to  the  testator's  estate,  and  were  also  indebted  to  the  Plaintiff'.  In 
February  1836  they  fell  into  difhculties.  James  (the  Defendant)  was  then  at  Naples 
in  a  l)ad  state  of  health.  John  and  the  PlaintifT  entered  into  negotiations  with  the 
ci-editors,  and  a  correspondence  took  place  between  John  and  the  Plaintiff',  in  the 
course  of  which  the  Plaintiff  wrote  letters  to  John  containing  the  following 
passages : — 

"18th  of  February  1836. — The  mischief  is  now  done ;  you  have  stopped;  your 
credit  is  ruined  ;  the  creditors  are  certainly  entitled  to  the  full  payment  of  their 
claims  if  your  assets  be  sufficient,  but  if  they  be  not,  when  you  have  given  up  all,  you 
are  entitled  to  your  release.  Suppose  you  pay  18s.  in  the  pound  (and  your  dividing 
half  that  sum  depends  upon  the  strenuous  and  devoted  exertions  of  yourself  and 
James),  in  equity  and  justice  you  will  be  entitled  to  your  full  discharge." 

"February  22d,  1836. — To  bring  the  matter  to  a  point,  do  you  think  the  creditors 
would  agree  to  15s.  in  the  pound,  payment  in  six  months,  and  guaranteed  by  Gaskell 
and  myself  1  Of  course  I  shall  come  in  with  the  other  creditor.s,  and  [178]  Gaskell 
the  same  ;  if  Mr.  Jackson  and  Mr.  Birley  concur  with  me,  you  had  better  have  an 
agreement  on  paper,  embodying  the  terms,  immediately  drawn  up." 

"February  22d,  1836. — These  are  my  opinions.  I  think  a  composition  of  15s. 
in  the  pound  in  full  of  all  claims  (everj'  creditor  giving  up  any  contingent  security  he 
may  possess  to  the  advantage  of  the  estate),  an  equitable  arrangement  as  regards  both 
creditors  and  debtors.  I  believe  that  there  will  remain  some  surplus  to  you  and 
James  after  this  composition  is  completed,  otherwise  I  would  neither  give  security  or 
sacrifice  £500  to  £600  for  the  advantage  of  the  creditors.  I  am  sure  that  15s.  is  the 
highest  composition  that  you  can  afford  to  pay  under  the  most  favourable  circum- 
stances.    Mr.  Cursham  tells  me  it  is  too  much." 

"February  28th,  1836. — The  point  at  issue  between  me  and  Gaskell,  divested  of 
all  surjjlusage,  is,  that  he  wishes  to  secure  more  tha:n  15s.  in  the  pound,  and  to  effect 
this  by  means  most  repugnant  to  my  feelings  ;  viz.  by  coming  upon  my  poor  mother's 
property.  You  may  he  sure  that  I  shall  never  consent  to  this  preference  over  me. 
However,  I  think  I  may  now  safely  inform  Mr.  Gaskell  that  the  principle  of  15s.  in 
the  pound  will  not  be  objected  to  ;  and  the  only  question  that  remains  is  to  ask  to 
what  extent  he  will  be  a  party  to  the  guarantee.  I  should  not  be  justified  in  asking 
more  than  £3000  after  I  have  voluntarily  given  up  £500  to  £600  for  the  benefit  of 
the  estate." 

March  10th,  1836,  John  thus  wrote  to  Mr.  Gaskell,  and  (as  the  Defendant 
alleged)  by  the  Plaintiff"s  desire  :  "  One  circumstance  has  struck  my  brother  Tom 
and  myself  as  difficult  to  arrange,  which  is  the  obtaining  the  [179]  consent  of  the 
executor  of  my  late  father.  You  will  remember  my  brother  James  is  the  only 
acting  executor.  Your  experience  may  suggest  some  means  of  obviating  this 
difficulty." 

On  the  10th  of  March  1836,  Mr.  Gaskell  replied  as  follows  :  "I  should  think  you 
may  safely  undertake  for  your  brother's  assent  as  executor  of  your  father.     Your 
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mother,  brothers,  and  yourself  are  the  only  parties  interested  in  any  surplus  there 
may  be  after  payment  of  debts,  and  you  and  they  may  now  assent ;  and  I  should 
think  an  undertaking  from  you  and  j'our  brother  Thomas,  that  James  will  execute 
the  composition  deed  when  sent  out  will  be  satisfactory.  I,  as  creditor  to  the  estate, 
shall  consent  to  the  executor  acceding  to  the  composition." 

A  composition  was  thereupon  prepared  and  executed  by  several  of  the  creditors, 
but  not  l)y  the  Plaintiff  or  Defendant,  or  John  Close  the  younger.  It  was,  however, 
the  common  case  of  both  sides  that  all  parties  had  acceded  to  the  terms  of  this  deed. 
It  was  dated  the  21st  of  March  1836,  and  purported  to  be  made  between  John  Close 
the  younger  and  the  Defendant  as  co-partners  of  the  first  part,  the  Defendant  as  the 
sole  executor  of  the  testator  of  the  second  part,  the  Plaintiflf  of  the  third  part,  Henry 
Gaskell  of  the  fourth  part,  and  the  creditors  of  John  Close  the  younger  and  the 
Defendant  of  the  fifth  part.  It  recited,  amongst  other  things,  that  John  Close  the 
younger  and  the  Defendant  were  indebted  to  the  several  creditors  in  the  several 
amounts  thereunder  written  and  scheduled  (which  John  Close  the  younger  and  the 
Defendant  were  unable  to  pay) ;  and  were  also  indebted  to  the  Plaintiff  in  the  sum 
of  £212-5,  and  were  also  indebted  to  the  Defendant  James  Close  himself  as  the 
executor  of  the  testator  in  the  sum  of  £2167,  16s.,  [180]  and  were  also  indebted  to 
Henry  Gaskell  in  the  sum  of  £5039,  3s.  6id.  (which  debts  John  Close  the  younger 
and  the  Defendant  were  unable  to  pay)  ;  and  it  was  expressed  to  be  thereby  agreed 
that  a  composition  of  15s.  in  the  pound  upon  the  scheduled  debts  and  upon  the  debts 
so  due  to  the  Plaintiff  and  Henry  Gaskell  as  aforesaid  should  be  paid  by  John  Close 
the  younger  and  the  Defendant,  and  should  be  (with  one  immaterial  exception) 
guaranteed  as  to  the  last  instalment  thereof  by  the  Plaintiff  as  therein  mentioned; 
but  reserving  to  Henry  Gaskell  all  liens  and  other  collateral  securities  for  his  afore- 
said debt. 

The  instalments  payable  under  the  deed  were  paid  by  John  Close  the  younger 
and  the  Defendant,  and  accepted  by  the  creditors,  including  Mr.  Gaskell,  who,  after 
receiving  the  composition  of  15s.  in  the  pound,  claimed  and  received  from  the 
Defendant  as  executor  of  the  testator  the  other  5s.  in  the  pound  upon  his  debt. 

John  Close  the  younger  died  a  bachelor  in  May  1842,  from  which  time  the 
Defendant  had  carried  on  the  business  of  the  late  firm  of  "  John  &  James  Close," 
upon  his  own  sole  account. 

On  the  31st  of  March  1849,  Mary  Close,  the  widow  of  the  testator,  died  intestate, 
whereupon  the  Plaintiff  claimed  to  be  entitled  to  one  moiety  of  the  testator's 
residuary  estate,  and  applied  to  the  Defendant  for  an  account.  The  Defendant 
accordingly  rendered  an  account,  in  which  he  claimed  credit  for  the  amount  paid  to 
Mr.  Gaskell  over  and  above  the  composition  dividend.  The  Plaintiff  objected  to 
allow  this,  on  the  ground  that  the  Defendant  was  bound  to  indemnify  the  father's 
estate  from  it.  The  Plaintiff  then  instituted  the  present  suit  for  an  account,  and 
under  the  ordinary  reference  directed  [181]  by  the  original  decree,  the  Master 
allowed  to  the  Defendant  the  item  objected  to,  and  this  allowance  was  on  exceptions 
confirmed  by  the  Vice-Chancellor. 

Mr.  Bacon  and  Mr.  H.  Prendergast,  in  support  of  the  appeal,  cited  Paiiler  v. 
Homersham  (4  Mau.  &  Sel.  423). 

Mr.  Rolt,  Mr.  Follet,  and  Mr.  Kinglake,  for  the  Defendant. 

The  surety's  estate  was  a  party  to  this  compo.sition,  through  the  concurrence  of 
the  Defendant  as  executor  of  the  testator,  and  the  Plaintiff  as  residuary  legatee.  By 
their  concurrence  in  the  composition  the  debt  was  extinguished  to  all  intents  and 
purposes.  The  provisions  of  the  deed,  therefore,  are  sufficient  to  support  the  decisions 
of  the  Master  and  Vice-Chancellor,  and  it  would  have  been  a  fraud  on  the  creditors 
for  the  Plaintiff  to  have  reserved  a  right  to  a  further  payment  from  either  of  the 
debtors.  But  if  there  was  any  doubt  as  to  the  intention  of  the  parties,  the  corre- 
spondence clearly  shews  that  the  Plaintiff  abandoned  all  claim  against  the  Defendant 
and  his  partner,  except  under  the  deed. 

They  referred  to  Owen  v.  Homan  (3  Mac.  &  G.  378). 

The  Lord  Justice  Knioht  Bruce.  The  question  here,  between  the  Plaintiff,  a 
residuary  legatee,  and  the  Defendant,  the  executor  of  the  late  Mr.  John  Close,  is, 
whether  the  Plaintiff  contracted  with  the  Defendant  that  the  personal  estate  of  the 
deceased  should,  as  between  the  Plaintiff  and  the  Defendant,  be  either  the  sole  or 
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the  first  fund  for  discharging  a  certain  portion  of  a  debt  which  was  due  to  JMr.  Henry 
Gaskell  from  the  deceased  as  a  surety  for  the  Defendant,  and  [182]  against  which, 
therefore,  independent!}'  of  any  such  contract,  ho  was  l)ound  to  indemnify  the 
deceased  and  his  estate.  The  Defendant,  holding  the  attirmative,  puts  his  case  on  a 
deed,  which  is  in  evidence,  and  on  some  letters,  also  in  evidence. 

I  will  first,  independently  of  the  letters,  consider  the  deed  alone,  which  was  one 
of  composition  between  the  Defendant  and  all  or  a  considerable  number  of  his 
creditors  (a  large  bodj'  in  the  whole) ;  one  of  these  was  the  deceased,  in  respect  of  a 
demand  altogether  different  and  distinct  from  Mr.  Gaskell's  doljt — the  estate  of  the 
deceased  having  been  (I  repeat)  then  represented  by  the  Defendant  himself  as 
executor.  Another  creditor  was  the  Plaintiif  in  his  own  right,  independently  of  the 
will ;  another  was  Mr.  Gaskell.  Upon  these  debts,  the  arrangement,  in  which  they 
all  concurred,  was,  that  the  Defendant  should  pay  1.5s.  in  the  pound  in  full  discharge 
of  them,  except  that  Mr.  Gaskell,  as  to  the  remaining  5s.  in  the  pound  of  his  debt, 
expressly  reserved  his  rights  against  the  estate  of  the  deceased.  Those  rights  he 
afterwards  exercised  ;  and  the  Defendant  claims  in  his  accounts  with  the  estate,  as 
between  him  and  the  Plaintiff,  to  be  allowed  what  the  Defendant  has  so  paid  to 
Mr.  Gaskell  out  of  it,  although  the  deceased  (as  has  been  stated)  was  only  a  surety 
to  Mr.  Gaskell  for  the  Defendant  himself,  who  asserts  this  claim  to  be  well  founded, 
because  (as  he  saj's)  the  meaning  and  effect  of  the  terms  of  composition  and  arrange- 
ment that  I  have  mentioned  were  so.  But  I  have  been  unable  to  see  any  ground  for 
the  proposition.  Certainly  the  deed  does  not  contain  expressly  any  such  contract, 
nor  is  it  a  consequence  following,  or  to  be  gathered  from  the  express  agreement  that 
I  have  specified— ran  agreement  with  which  it  was  consistent  that  the  Defendant 
should  continue  liable  to  indemnify  the  estate  of  the  de-[183]-ceased  from  Mr. 
(niskell's  demand.  The  deed,  taken  alone,  does  not,  I  conceive,  support  the  Defend- 
ant's claim. 

AVith  regard  to  the  letters,  I  am  not  sure  that,  in  this  controversy,  they  ought  to 
he  looked  at,  my  impression  being  that  no  document  but  the  deed  can,  for  any 
present  purpose,  be  regarded.  But  if  the  letters  ought  to  be  taken  into  consideration, 
they  appear  to  me  to  make  no  difference,  those  before  the  deed  not  amounting  to 
more,  according  to  my  understanding  of  them,  than  treaty  or  negotiation,  though 
forming  a  correspondence  which  one  would  not  have  been  at  all  surprised  to  find 
ending  in  a  contract  such  as  the  Defendant  imputes  to  the  Plaintiff" ;  but  I  see  no 
evidence  that  they  did  so  end  ;  and,  as  to  the  letters  after  the  deed,  they  seem  to  me 
either  to  have  nothing  to  do  with  the  matter  of  the  exceptions,  or  at  least  to  contain 
no  contract.  There  is  no  case  for  reforming  or  altering  the  deed,  by  addition  or 
otherwise  ;  and,  acceding  to  the  Master's  view,  I  think  that  the  Defendant's  materials 
of  every  kind  fail  him  upon  the  point  of  the  exceptions. 

I  have  not  forgotten,  though  I  have  not  mentioned,  the  connection  of  John  Close 
the  3'ounger  with  the  matters  that  have  been  under  discussion.  It  makes  no  differ- 
ence. Dying,  as  he  did,  in  his  mother's  lifetime,  he  lost,  upon  that  event  happening, 
all  title  to  participate  in  the  residue  of  his  father's  estate. 

The  Lord  Justice  Turner.  Perhaps  the  parties  may  have  had  the  intention 
which  has  been  imputed  to  them  ;  but  I  am  perfectly  satisfied  that,  upon  the  con- 
struction of  this  deed,  which,  in  my  opinion,  can  alone  be  looked  at,  it  is  impossible 
to  spell  out  such  a  contract  as  has  been  contended  for. 

[184]  The  simple  case  is  this : — John  and  James  Close,  who  carried  on  business 
in  partnership,  were  indebted  to  Mr.  Henry  Gaskell  in  above  £5000.  The  estate  of 
the  testator,  the  father  of  John  and  James,  was  surety  to  Mr.  Gaskell  for  the  debt. 
John  and  James  being  unable  to  discharge  their  liabilities,  a  composition  was  agreed 
upon,  upon  the  terms  expressed  in  a  deed  to  which  James  w-as  a  party,  in  his  char- 
acter of  executor  of  the  testator.  According  to  these  terms,  John  and  James  were  to 
pay  Gaskell  15s.  in  the  pound,  in  full  satisfaction  and  discharge  of  the  debt  due  to 
him  ;  and,  so  far  as  John  and  James  personally  were  concerned,  their  liability  to  Mr. 
Gaskell  became  not  greater  than  that  of  paying  15s.  in  the  pound  upon  the  debt. 
But  it  is  equally  clear  that,  although  their  personal  liability  was  not  greater  than 
this,  the  testator's  estate  represented  by  James  was  to  continue  liable  to  Gaskell  for 
5s.  in  the  pound  more.  The  consequence  of  this  liability  of  the  testator's  estate  was 
this  :  that,  upon  payment  by  that  estate  of  the  5s.  in  the  pound,  there  arose  a  new 
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demand  on  the  part  of  the  estate  against  John  and  James  for  the  full  amount  so  paid. 
The  question  here  is,  whether,  upon  the  face  of  the  composition  deed,  there  is  any 
contract  with  respect  to  the  liability  of  John  and  Jame.s  which  would  arise  in  conse- 
quence of  the  payment  of  the  5s.  in  the  pound  by  their  father's  estate — whether  there 
was  a  contract  on  the  part  of  the  father's  estate  that  the  claim  of  that  estate  to  which 
I  have  referred  against  John  and  James  individually  should  be  given  up. 

In  the  first  place,  there  could  have  been  no  such  contract  without  a  breach  of 
trust  on  the  part  of  James  ;  for  the  beneficial  interest  in  the  testator's  estate  was 
given  first  to  the  widow  for  life,  and  then  contingently  to  such  of  the  sons  as  should 
be  living  at  her  death.  It  [185]  is  clear,  therefore,  that  James  could  not  have  entered 
into  the  contract  contended  for,  otherwise  than  in  direct  breach  of  his  duty  as 
executor  and  trustee.  In  the  next  place,  no  such  intention  appears  upon  the  face  of 
the  deed.  In  the  recital  there  is  no  mention  of  any  beneficial  interest  under  the 
will ;  and  no  such  contract  as  that  contended  for  can  be  collected  unless  clearly  ex- 
pressed in  the  deed.  In  the  absence  of  such  expression  it  cannot  be  implied.  It  is 
said  that  there  is  some  question  of  fraud  with  reference  to  the  arrangements  between 
James  and  Thomas  ;  but  I  think  that  there  is  no  ground  for  any  such  imputation. 

My  decision  is  founded  on  the  express  reservation  in  the  deed  of  Gaskell's  rights 
against  the  surety's  estate,  and  the  necessary  consequence  of  such  a  reservation, 
which  is  the  right  to  indemnity  on  the  part  of  the  surety's  estate  against  the  principal 
debtor. 


[186]     Stronger.  Hawkes.     Before  the  Lords  Justices.     July  11,  12,  29,  18.53. 

[S.  C.'4DeG.  &  J.  632.] 

A  widow  who,  under  her  marriage  settlement  and  otherwise,  was  entitled  to  annual 
and  other  sums  charged  on  her  husband's  estates,  was  one  of  the  trustees  of  his 
will,  whereby  the  estates  were  devised  in  trust  to  raise  £2000,  for  her  benefit,  and 
subject  thereto  in  trust  to  convey  the  estates  as  the  testator's  daughter  by  a  former 
marriage  should  direct.  The  daughter  borrowed  money  upon  the  security  of  a 
mortgage  of  some  of  the  estates,  in  which  the  widow  and  her  co-trustee  joined,  and 
whereby,  after  reciting  the  will  and  the  agreement  for  the  loan,  and  that  the 
daughter  had  directed  the  widow  and  her  co-trustee  to  make  such  conveyance  as 
was  thereinafter  contained,  the  widow  and  her  co-trustee,  as  devisees  in  trust,  by 
the  direction  of  the  daughter,  conveyed  the  estates  to  the  mortgagee  upon  trusts 
for  sale  and  for  payment  of  the  mortgage  debt,  and  of  the  surplus  as  the  daughter 
should  appoint,  and  subject  thereto  according  to  the  trusts  of  the  will.     Held, — 

1.  That  the  mortgage  did  not  pass  the  beneficial  interest  of  the  widow. 

That,  nevertheless,  her  charges  must  be  postponed  to  the  mortgage,  she  having 
concurred  in  it,  without  preserving  her  priority. 


o 


This  was  an  appeal  from  the  decision  of  the  late  Vice-Chancellor  Sir  James  Parker, 
confirming  a  finding  of  Master  Richards,  as  to  priorities  of  incumbrances  ;  and  the 
question  was  as  to  the  eflfect  of  the  concurrence  of  an  incumbrancer  (but  not  in  that 
character)  in  deeds  creating  subsequent  incumljrances. 

By  a  settlement  made  in  contemplation  of  the  marriage  of  John  Blackbinnie  and 
Eleanor  his  wife,  dated  the  22d  of  October  1798,  Mr.  Blackburne  covenanted  with 
the  trustees  of  the  settlement  to  convey  and  assign  to  them  all  the  real  and  personal 
estate  to  whifch  Eleanor  should  thereafter  become  entitled,  upon  trust  for  her 
absolutely,  in  the  event  (which  happened)  of  her  surviving  him,  and  of  there  being 
no  issue  of  the  marriage.  By  the  same  settlement  Mr.  Blackburne  demised  to  the 
trustees  of  the  settlement,  for  the  term  of  .500  years,  a  moiety  of  some  salt  works  (to 
which  he  was  entitled),  upon  trusts  for  securing  to  Eleanor  a  jointure  of  £500  a  year 
in  the  event  of  her  surviving  him,  and  he  covenanted  with  the  trustees  for  the  pay- 
ment of  the  jointure. 

[187]  In  or  previously  to  the  month  of  August  1807,  Mr.  Blackburne  had  received 
property  of  his  wife's  to  which  she  had  become  entitled  after  the  marriage,  to  the 
amount  of  £12,308  ;  and  by  a  deed  dated  the  11th  of  August  1807,  he  mortgaged  an 
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estate  and  some  shares  to  the  trustees  of  the  settlement,  for  securing  £12,308.  By 
this  deed  he  also  charged  all  his  real  estates  with  the  payment  of  the  jointure.  Mr. 
Dlackburne  afterwards  received  other  moneys  of  his  wife's  to  which  she  became 
entitled  after  the  marriage,  to  the  amount  of  £766,  13s.  8d. 

Mr.  Blackburne  by  his  will,  dated  the  3d  of  August  1820,  gave  and  devised  to 
trustees,  one  of  whom  was  his  wife,  all  his  real  and  personal  estate,  in  trust  in  the 
tii'st  place  by  mortgage  or  sale  to  levy  and  raise  so  much  money  as  would  bo  sufticient 
to  pay  off  and  discharge  his  just  debts,  funeral,  and  testamentary  expenses,  and  the 
I  barges  attendant  upon  the  execution  of  the  trusts  thereby  in  them  reposed  i  and  in 
I  be  next  place  the  several  legacies  and  annuities  by  him  thereinafter  becjueathod. 
After  giving  an  annuity,  the  testator  directed  his  trustees  to  levy  and  raise  a  sum  of 
£2,000  for  the  benefit  of  his  wife ;  and  as  to  all  the  residue  of  his  real  and  personal 
estate,  the  trustees  were  to  stand  seised  and  possessed  thereof,  in  trust  for  the  sole 
and  separate  use  of  Alice  Anna  Hawkes,  his  daughter  by  a  former  marriage  (who  was 
the  wife  of  Thomas  Hawkes  one  of  the  trustees  of  the  will),  for  her  life,  for  her 
separate  use ;  and  from  and  after  the  death  of  his  said  daughter,  or  during  her  life 
if  she  should  so  require  and  direct,  notwithstanding  her  coverture,  in  trust  to  convey, 
transfer,  and  assign  the  same,  and  every  or  any  part  thereof,  to  such  person  and 
persons,  upon  such  trusts  as  his  daughter  by  any  deed  or  will  to  be  executed  by  her 
should  direct ;  and  in  default  of  such  appointment,  in  [188]  trust  from  and  after  the 
death  of  the  daughter,  if  Thomas  Hawkes  should  have  survived  her,  and  she  should 
not  have  made  any  disposition  thereof  to  the  contrary  to  apply  the  yearly  rents, 
dividends,  interest,  and  annual  produce  thereof  (or  of  so  much  thereof  as  might  not 
have  been  so  directed,  limited,  appointed,  given,  bequeathed,  or  charged),  to  the  said 
Thomas  Hawkes  during  his  life,  for  his  own  use  and  benefit,  for  the  maintenance  and 
support  of  himself  and  his  children  by  the  testator's  said  daughter,  and  for  the 
advancement  in  the  world  of  such  children  in  such  manner  as  he  should  think  fit, 
free  from  the  power  or  control  of  his  creditors,  and  so  that  the  same  should  not  be 
subject  to  any  mortgage,  sale,  assignment,  transfer,  or  other  disposition  to  be  made  by 
him  thereof.  And  from  and  after  the  death  of  the  daughter  and  Thomas  Hawkes,  in 
case  the  daughter  should  sur\ive  Thomas  Hawkes,  and  should  not  have  made  any 
disposition  to  the  contrary,  in  trust  for  the  children,  with  an  ultimate  trust  for  Mrs. 
Hawkes. 

Mr.  Blackburne  died  in  the  month  of  November  1826,  without  ever  having  had 
issue  by  his  wife  Eleanor.  He  left  his  wife  Eleanor  and  Mrs.  Hawkes  and  her  husband 
surviving  him.  The  will  was  proved  by  Eleanor  Blackburne,  Thomas  Hawkes,  and 
another  executor  who  died  before  the  year  1832. 

In  the  year  1832,  Mr.  and  Mrs.  Hawkes  borrowed  of  Joseph  Redish  the  simi  of 
£•5000 ;  and  in  the  year  1835  they  borrowed  of  John  Holmes  and  William  Kushton 
the  sum  of  £.5650.  These  sums  were  secured  to  Eedish,  and  Holmes,  and  Kushton 
respectively,  by  mortgages  of  parts  of  the  real  estates  of  the  testator  John  Blackburne, 
dated  respectively  the  12th  of  June  1832,  and  the  30th  of  October  1835;  and  the 
question  was  as  to  the  efi'ect  of  Eleanor  Blackburne  having  been  a  party  to  the  deeds 
by  which  [189]  these  mortgages  were  created.  The  mortgage  of  1832  was  made 
between  Eleanor  Blackburne  and  Thomas  Hawkes  (described  as  surviving  devisees  in 
trust  of  the  will  of  John  Blackburne),  of  the  first  part,  Thomas  Hawkes  and  Alice 
-•Vnna  his  wife  (described  as  the  only  child  and  heiress  at  law  of  John  Blackburne),  of 
the  second  part,  and  Joseph  Redish  of  the  third  part.  It  recited,  first,  the  seisin  of 
•Tohn  Blackburne  of  the  estate  which  the  deed  afterwards  purported  to  convey.  Then 
it  recited  the  will  of  John  Blackburne,  and  that  Thomas  Hawkes  and  Alice  Anna  his 
wife,  having  occasion  for  the  sum  of  £5000  had  applied  to  Joseph  Redish  to  advance 
and  lend  them  that  sum,  which  he  consented  to  do,  on  having  the  repayment  thereof 
secured  in  manner  thereinafter  expressed.  Then  it  recited  as  follows: — "And  whereas 
the  said  Alice  Anna  Hawkes  hath  required  and  directed  the  said  Eleanor  Blackburne 
and  Thomas  Hawkes,  as  such  surviving  devisees  in  trust  as  aforesaid,  to  make  such 
conveyance  as  is  hereinafter  contained,  which  they  have  agreed  to  do."  The  operative 
part  contained  an  appointment  by  Mrs.  Hawkes  under  her  power,  and  a  release  by 
Mrs.  Blackburne  and  Mr.  and  Mrs.  Hawkes,  by  which  Mrs.  Blackburne  and  Mr. 
Hawkes,  "  as  such  surviving  devisees  in  trust,  executrix  and  executor  as  aforesaid,  at 
the  request  and  by  the  direction  of  the  said  Alice  Anna  Hawkes,"  granted  and  released, 
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and  Mrs.  Hawkes  herself  also  granted  and  released  to  the  mortgagee  the  parcels, 
"  and  all  the  estate  and  several  estates,  right,  title,  interest,  use,  trust,  inheritance, 
and  property,  possibility,  term,  claim,  and  demand  whatsoever,  both  at  law  and  in 
equity,  of  them  the  said  Eleanor  Blackburne,  Thomas  Hawkes,  and  Alice  Anna  his 
wife,  or  any  one  of  them,"  in  the  hereditaments  thereby  assured.  The  security  was 
liy  way  of  trust  for  sale,  with  a  declaration  that  in  the  meantime  the  mortgagee  his 
heirs  and  assigns  should  stand  seised  [190]  of  the  hereditaments  upon  trusts  for 
securing  the  X5000  and  interest,  and  subject  to  these  trusts  upon  trust  for  payment 
of  the  residue  of  the  moneys,  if  any,  to  arise  from  the  sale,  and  to  convey  and  assure 
such  part  or  parts  of  the  estates  as  should  not  have  been  sold,  to  such  person  or 
persons  and  for  such  estates  as  Alice  Anna  Hawkes  should  appoint,  and  in  default  of 
any  such  appointment,  then  that  the  mortgagee  his  heirs,  executors,  administrators, 
or  assigns,  should  pay  such  surplus  moneys,  and  convey  and  assure  such  part  or  parts 
of  the  said  manors,  messuages,  lands,  hereditaments,  and  premises  as  should  remain 
unsold  and  unappointed,  under  the  trusts  aforesaid,  to  the  trustees  or  trustee  for  the 
time  being  of  Mr.  Blackburne's  will,  their,  his,  or  her  heirs,  executors,  administrators, 
and  assigns,  upon  the  trusts  therein  contained,  or  such  of  them  as  should  be  subsisting 
and  capable  of  taking  effect.  There  were  covenants  by  Mr.  Hawkes  for  himself  and 
for  his  wife,  and  also  for  Mrs.  Blackburne,  for  title  and  further  assurance.  And  there 
was  a  covenant  by  Mrs.  Blackburne  with  Redish  that  she  had  not  at  any  time  en- 
cumbered the  estates.  The  deed  closed  with  a  declaration  by  which  it  was  declared 
and  agreed  between  all  the  parties  that  all  terms  of  years  in  the  premises  should  be 
held  in  trust,  in  the  first  place,  for  further  and  better,  and  more  effectually  securing 
the  repayment  of  the  =£5000  and  interest  to  Redish,  according  to  the  true  intent  and 
meaning  of  the  deed  ;  and  from  and  after  the  payment  thereof,  in  trust  to  attend  the 
freehold  and  inheritance. 

The  deed  of  1835  was  in  precisely  the  same  form,  except  that  at  the  close  of  the 
description  of  the  parcels  there  was  excepted  the  interest  of  Mrs.  Blackburne  in  the 
salt  works. 

In  the  month  of  May  1842,  Mrs.  Blackburne  as-[191]-signed  the  £12,308  secured 
by  the  mortgage  of  1807,  to  the  Plaintiff  Sir  James  Matthew  Stronge ;  and  by  her 
will,  dated  the  2d  of  May  1839,  she  appointed  the  Plaintiff  to  be  her  executor. 
She  died  on  the  2d  of  July  1842,  and  the  Plaintiff  proved  her  will. 

The  jointure  annuity  of  £500  a  year  and  the  interest  of  the  £12,308  and  £766, 
13s.  8d.,  and  on  the  legacy  of  £2000,  were  duly  paid  to  Mrs.  Blackburne  up  to  the 
1st  of  December  1838,  but  after  that  time  both  the  annuity  and  the  interest  fell  into 
arrear,  and  at  the  time  of  Mrs.  Blackburne's  death  there  was  due  to  her,  in  respect  of 
the  arrears  of  the  annuity,  £1791,  13s.  4d.,  and  in  respect  of  the  interest  on  the 
£12,308  and  £766,  13s.  8d.,  £1797,  lis.  lOd.  The  £766,  13s.  8d.  and  the  legacy 
remained  unpaid,  and  the  interest  on  the  legacy  was  also  in  arrear  from  the  1st  of 
December  1838. 

The  appeal  was  from  an  order  of  the  late  Vice-Chancellor  Parker,  affirming  the 
finding  of  the  Master,  by  which,  in  effect,  priority  was  given  to  Mrs.  Blackburne's 
charges  upon  the  testator's  real  estates  in  respect  of  the  jointure,  the  covenant,  and 
the  legacy,  over  the  mortgages  in  favour  of  Mr.  Redish  and  of  Messrs.  Holmes  and  of 
Rushton  ;  and  the  question  was,  whether  this  priority  had  been  rightly  given. 

Mr.  Malins  and  Mr.  M.  Archer  Shee  supported  the  appeal. 

Mr.  Wigram,  Mr.  Willcook,  and  Mr.  R.  Harrison,  were  for  the  Respondents. 

The  following  cases  were  cited  :  Pai/ler  v.  Homeisham  (4  Mau.  and  Sel.  423), 
Brafihioohe  v.  Inskip  (8  Yes.  417),  Squire  v.  Fmd  (9  Hare,  47). 

[192]  Jnhi  29.  The  Lord  Justice  Knight  Bruce.  Upon  the  argument  of  this 
case — an  appeal  from  an  order  made  on  exceptions — evidence,  oral  and  documentary, 
which  was  before  neither  the  Master  nor  the  Vice-Chancellor  who  made  the  order,  was, 
by  consent,  adduced  and  used,  after  considering  which,  we  thought  it  right  to  ask  Mr. 
Wigram,  the  leading  counsel  for  the  Respondent,  whether  he  would  wish  that  there 
should  be  an  inquiry  into  the  circumstances  under  which  the  securities  in  question 
were  prepared  and  (especially  by  Mrs.  Blackburne)  executed.  This  was  declined  by 
Mr.  Wigram,  on  the  ground  of  the  unlikelihood  or  impossibility  of  adding  usefully 
to  the  materials  already  in  the  possession  of  the  Court — a  view  of  the  matter 
very  probably  correct.     We  did  not  make  a  similar   suggestion  to  the  Appellant's 
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counsel,  thinking  it  not  at  all  likely  that  any  such  desire  would  be  felt  on  their 
part. 

Upon  the  whole  of  the  documents  and  evidence  now  before  us,  both  what  was 
presented  and  what  was  not  presented  to  the  Master  and  the  Vice-Chancellor,  I  think 
that  there  is  no  ground  for  saying  that,  if  any  fraud  or  deception  (whether  by  mis- 
representation or  otherwise)  was  practised  on  Mrs.  Blackburne,  it  was  practised  by  or 
on  behalf,  or  with  the  privity,  of  the  persons  to  whom  the  securities  were  made 
respectively,  or  any  one  or  more  of  those  persons.  I  think  that,  each  of  them  must 
be  taken  to  have  acted  fairly,  and  that  neither  security  can  be  deemed  to  have  been 
executed  by  Mrs.  Blackburne,  under  circumstances  entitling  her  to  have  it  reformed 
or  to  be  relieved  against  it.  The  instruments,  as  they  stand,  must  be  taken  to  have 
bound  her  legally  and  equitably  ;  but  it  is  contended  for  the  Kespondent  that,  even 
as  they  stand,  the}'  left  her  at  liberty  to  enforce  against  the  mortgagees  or  incum- 
brancers, parties  to  them  respectively,  all  the  equitable  rights  afiecting  the  [193]  lands 
comprised  in  them,  which,  under  Mr.  Blackburne's  will  and  her  title  anterior  to  the 
will,  she  was,  immediately  before  the  security  of  1832,  as  to  the  lands  comprised  in 
that  security,  and  immediately  before  the  security  of  183.5,  as  to  the  lands  in  that, 
entitled  to  enforce  for  her  own  benefit. 

If  the  Respondent  is  well  founded  in  this  contention,  Mrs.  Blackburne,  immediately 
after  executing  the  deeds  of  1832,  might,  as  a  creditor  and  legatee  of  Mr.  Blackburne, 
have  filed  a  bill  against  Mr.  Kedish  for  a  receiver  of  the  rents,  and  a  sale  of  the 
property  comprised  in  them,  and  so  have  deprived  him  wholly  of  the  benefit  of  his 
security.  I  find  myself  unable  to  put  such  a  construction  upon  the  tran.saction — 
unable  to  believe  that  his  money  was  lent,  or  understood  by  any  person  to  be  lent, 
upon  terms  to  which  it  would  have  been  so  much  more  than  imprudent  on  his  part  to 
assent.  True,  Mrs.  Blackburne  only  conveyed  as  a  devisee  in  trust  and  as  executrix  ; 
but  she  so  parted  with  all  the  legal  interest  vested  in  her  ;  and,  if  it  had  been  intended 
that  she  should,  nevertheless,  retain  for  her  benefit  an  equitable  interest  paramount 
the  security,  it  must,  I  think,  be  supposed  that  so  extraordinary  an  intention  would 
have  been  expressed  or  intimated,  which  it  is  not. 

The  language  of  the  security  of  1832,  throughout  the  instrument,  appears  to  me 
tantamount  to  a  declaration  by  Mrs.  Blackburne  to  Mr.  Redish  that  she  had  not  at 
the  time  any  interest  in  the  lands  comprised  in  that  security,  or  any  claim  upon  them, 
beyond  what  she  expressly  conveyed,  or  that,  if  she  had,  she  did  not  intend  to  enforce 
it  against  him;  and  justice,  in  my  opinion,  requires  us  to  presume  that  he  so  considered 
the  matter,  and  on  that  faith  advanced  his  money  and  [194]  took  the  security.  The 
same  observations  apply,  I  conceive,  mutatis  mutandis,  to  the  security  of  1835. 

My  excellent  friend  Mr.  Richards,  first,  and  Sir  James  Parker,  who,  nearly  at  the 
close  of  his  valuable  life,  made  the  order  under  appeal  afterwards,  having  come  to  a 
different  conclusion,  I  have  hesitated  in  this  matter,  and  distrusted  my  view  of  the 
case.     Finally,  however,  entertaining  that  view,  I  am  bound  to  act  upon  it. 

With  regard  to  the  evidence,  dehors  the  deeds,  I  may  say  that,  as  its  addition  to 
the  cause  has  not  appeared  to  me  to  help  the  Respondent,  so  neither  would  its  rejection, 
wholly  or  partially,  have  been,  I  conceive,  of  any  avail  to  him.  It  is  true,  certainly, 
that  at  one  time  I  doubted  whether  the  correspondence  and  the  drafts  might  not 
reasonably  be  contended  to  assist  him.  Upon  reflection,  however,  I  think  that  to 
attribute  any  weight  to  them  would  be  to  act  on  insufficient  grounds,  and,  in  truth, 
on  mere  conjecture.  The  consequence  is,  that,  whatever  reason  Mrs.  Blackburne  may 
possil)ly  have  had,  though  I  am  not  sure  that  she  had  any,  to  complain  of  some  person 
or  persons  near  to  her  or  about  her — hard  as  the  case  may  perhaps  be  on  that  lady 
or  her  representative,  we  are  placed,  I  apprehend,  under  the  necessity  of  postponing 
Sir  James  Stronge  to  the  Appellants. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case,  said  : — 

The  question  seems  to  depend  upon  two  points.  First,  whether  the  mortgage 
deeds  of  1832  and  1835  operated  to  pass  the  interests  which  Eleanor  Blackburne  had 
in  the  testator's  estate  in  respect  of  the  jointure,  the  covenant,  and  the  legacy  ;  and, 
secondly,  whether,  assuming  [195]  that  these  interests  did  not  pass  by  the  mortgage 
deeds,  but  remained  in  Mrs.  Blackburne,  it  was  competent  to  her  and  tho.se  claiming 
under  her  to  set  them  up  against  the  mortgagees,  notwithstanding  her  execution  of 
the  mortgage  deeds. 

C.  XXIII.— 16 
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The  first  of  these  mortgage  deeds  is  dated  the  12th  of  June  1832.  (His  Lordship 
read  it.)  The  other  mortgage  deed  is  in  precisely  the  same  form,  except  that  at  the 
end  of  the  parcels  there  is  the  following  saving : — (His  Lordship  read  it.) 

Upon  examining  these  deeds  I  am  satisfied  that  they  were  not  intended  to  operate 
so  as  to  pass  the  interests  of  Eleanor  Blackburne  in  the  testator's  estate  in  respect  of 
the  jointure,  the  covenant,  and  the  legacy.  The  reasoning  of  the  Vice-Chancellor 
upon  that  part  of  the  case  appears  to  me  to  be  conclusive ;  but,  if  it  required  further 
support,  I  think  that  support  would  be  found  in  the  very  frame  of  the  deeds  them- 
selves. No  purchaser  or  mortgagee  intending  to  acquire  the  beneficial  interests  of 
Mrs.  Blackburne  could,  as  I  conceive,  have  been  content  to  rest  the  requisition  of 
them  upon  such  deeds  as  these.  Had  the  deeds  been  intended  to  pass  Mrs.  Black- 
burne's  beneficial  interests  there  must  surely  have  been  some  recital  of  the  existence 
of  such  interests,  some  clear  and  distinct  assignment  of  them,  and  some  equity  of 
redemption  reserved  to  Mrs.  Blackburne  in  respect  of  such  assignment,  the  deeds 
indicating  no  intention  on  the  part  of  Mrs.  Blackburne  to  give  up  her  interests  in 
favour  of  Mrs.  Hawkes.  The  case  therefore,  upon  the  first  point,  seems  to  me  to  be 
reduced  to  this,  whether  the  operative  words  of  these  deeds  are  so  strong  as  to  compel 
the  Court  to  hold  that  Mrs.  Blackburne's  beneficial  interests  passed  by  them,  notwith- 
standing the  indication  of  intention  to  be  drawn  from  the  other  parts  of  the  deeds  : 
and  I  am  [196]  of  opinion  that  they  are  not,  but  the  contrary.  I  think  that  the 
words  "  as  such  surviving  devisees  in  trust  exeoutor  and  executrix  as  aforesaid  "  over- 
ride the  whole  operative  parts  of  the  deeds,  and  have  the  effect  of  confirming  them 
to  the  interests  which  the  conveying  parties  had  as  trustees  in  conformity  with  the 
intention  to  be  collected  from  the  other  parts  of  the  deeds.  If  therefore  this  case  had 
rested  upon  the  first  point  to  which  I  have  referred  I  should  have  felt  no  hesitation  in 
agreeing  \vith  the  conclusion  at  which  the  late  Vice-Chancellor  arrived. 

But  the  more  substantial  question  in  the  case  seems  to  me  to  arise  upon  the  second 
point,  to  which  I  have  adverted ;  whether  it  could  be  competent  to  Mrs.  Blackburne 
and  those  claiming  under  her  to  set  up  her  interests  in  respect  of  the  jointure,  the 
covenant,  and  the  legacy,  against  the  mortgagees,  after  her  having  joined  in  the 
mortgage  deeds.  It  has  long  been  settled  that  where  a  party  having  a  charge  upon 
an  estate,  encourages  or  even  permits  another  to  advance  money  upon  the  security  of 
the  estate  without  giving  notice  of  the  charge,  the  party  who  has  thus  been  encour- 
aged or  permitted  to  make  the  advance  is  entitled  to  priority  over  the  party  who  has 
thus  encouraged  or  permitted  the  advance  to  be  made.  The  fact  of  the  party  having 
the  charge  standing  by  and  permitting  the  further  advance  to  be  made,  without  giving 
notice  of  the  charge,  is  alone  sufficient  to  support  this  equity  on  the  part  of  the 
subsequent  incumbrancer.  The  equity  is  still  more  strong  where  the  part}'  having 
the  charge  has  participated  in  the  transaction  of  the  subsequent  loan,  or  has  made 
representations  leading  the  other  party  to  believe  in  the  non-existence  of  the  prior 
charge. 

There  are  many  cases  which  support  this  doctrine.  [197]  The  case  of  Draper  v. 
Borlase  (2  Vern.  370),  is  perhaps  the  most  opposite  to  the  present.  In  that  case  a  Mr. 
Hill  had  lent  Borlase  £2000  upon  mortgage  of  a  manor,  and  upon  a  statute  as  a  further 
security ;  and  he  afterwards,  being  at  the  Bar,  advised  a  Mr.  Ive  on  lending  Borlase 
another  sum  of  £2000  on  mortgage  of  a  different  manor,  and  prepared  the  security, 
and  inserted  a  covenant  that  the  estate  was  free  from  incumbrances,  making  no 
mention  of  the  statute.  It  was  held  that  he  could  not  set  up  the  .statute  against  the 
incumbrance  of  Ive.  That  case  seems  to  me,  in  principle,  to  govern,  and  in  its 
circumstances  to  be  much  less  strong  than  the  present.  Mrs.  Blackburne  was  party 
to  the  deeds  by  which  these  mortgages  were  created.  Those  deeds,  upon  the  face  of 
them,  appear  to  me  most  plainly  to  import  that  she  had  no  charge  upon  the  mortgaged 
estates.  The  parts  of  the  estates  which  remain  unsold  are  to  be  reconveyed  to  Mrs. 
Hawkes's  appointment,  and  to  the  trustees  only  in  default  of  appointment  by  Mrs. 
Hawkes.  All  terms  are  to  be  held  in  trust,  in  the  first  place,  for  securing  the  mort- 
gagees. These  provisions  cannot,  I  think,  be  considered  otherwise  than  as  amounting 
to  a  clear  representation,  by  Mrs.  Blackburne,  that  there  was  not,  on  her  part  at  least, 
any  prior  claim  under  the  trust. 

It  was  said  that  the  deed  recited  the  trust  for  the  payment  of  the  debts  and  legacies, 
and  did  not  recite  that  the  debts  and-legacies  had  been  paid,  and  that  the  mortgagees 


4  DE  G.  M.  &  G.  198.  REG.    ?'.    THE    EASTERN    ARCHITELAGO    CO.  483 

therefore  were  put  upon  inquiry,  and  so  no  doubt  they  were  ;  hut  these  deeds  contain 
Mrs.  Blackburne's  answer  to  the  inquiry  in  the  representation  which  their  provisions 
necessarily  convey,  that  she  did  not  intend  to  set  up  any  charge  upon  the  the  estate 
as  against  the  mortgagees. 

[198]  If  it  could  have  been  observed  on  her  part  that  her  execution  of  the  deeds 
had  been  fraudulently  procured,  the  case  would  have  been  ditterent ;  and  it  was  for 
this  reason  we  offered  an  inquiry  upon  the  subject,  but  the  inquiry  was,  and  I  think 
wisely,  declined.  Upon  the  facts  as  they  stand  I  am  satisfied  that  it  would  be  going 
much  too  far  to  cut  down  the  effect  of  the  representations  which  the  deeds  import 
upon  any  presumption  of  fraud  on  Mrs.  Blackburne,  or  of  ignorance  on  her  part  of 
the  true  effect  of  the  deeds.  Some  reliance  was  placed  on  the  part  of  the  Plaintiff 
upon  a  note  with  reference  to  the  legacies  and  annuities  which  appears  upon  the  draft 
of  one  of  the  mortgage  deeds  with  reference  to  the  legacies  and  annuity,  to  the  follow- 
ing effect : — "  These  appear  to  be  a  charge  upon  all  the  real  estate  devised.  Have  the 
legacies  been  paid,  and  is  the  annuity  subsisting  ?  If  so,  is  the  rental  an  ample 
security  bej^ond  the  annuity  1 "  but  this  note,  although  it  shews  that  the  mortgagee 
of  1832  was  aware  of  the  charge,  shews  nothing  to  countervail  the  effect  of  the  deed 
as  representing  that  the  parties  with  whom  he  was  dealing  had  no  interest  under  the 
charge.  The  correspondence  which  is  in  evidence  was  also  relied  on  upon  the  part  of 
the  Plaintiff,  but  I  see  nothing  in  it  which  can  affect  the  case  so  far  as  Mrs.  Blackburne 
is  concerned. 

There  is  another  fact  in  this  case  which  I  think  is  entitled  to  no  inconsiderable 
weight.  It  appears  by  the  report  that  not  only  did  the  £766  and  the  legacy  remain 
unpaid  when  the  mortgages  were  made,  but  that  Mrs.  Blackburne's  annuity  and  her 
interest  must  have  been  in  arrear  for  some  considerable  period  antecedent  to  her 
death  ;  and  yet  no  proceedings  were  taken  by  her  for  the  purpose  of  disturbing  the 
title  of  the  mortgagees.  This  is  a  claim  brought  forward  by  the  Plaintiff  after  her 
death  against  a  title  which  she  may  not  reasonably  be  [199]  said  to  have  acquiesced 
in.  Upon  the  whole,  therefore,  my  opinion  is  that,  as  between  the  Plaintiff  and  these 
mortgagees,  the  Plaintiff's  charge  must  be  postponed. 

[199]  The  Queen,  on  the  Prosecution  of  Sir  Jajies  Brooke  r.  The  Eastern 
Archipelago  Company.  Before  the  Lord  Chancellor  Lord  Cranworth.  April 
19,  20,  June  3,  Juli/  1,  15,  18.5i. 

[See  S.  C.  (at  law),  1  El.  &  Bl.  310 ;  2  El.  &  Bl.  856.] 

After  a  judgment  in  scire  facias  in  the  Court  of  Queen's  Bench,  annulling  letters 
patent,  and  directing  that  they  should  be  restored  to  the  Court  of  Chancery  to  be 
cancelled,  the  Lord  Chancellor  has  no  jurisdiction  to  stay  the  execution  of  the  judg- 
ment, his  duty  in  cancelling  the  enrolment  being  only  ministerial. 

Where  a  petition  is  presented  in  the  petty  bag  in  Chancery  to  the  Lord  Chancellor, 
the  clerk  of  the  petty  bag  is  the  proper  officer  to  draw  up  the  order  pronounced 
on  such  petition. 

This  was  a  petition  of  the  above  company.  The  following  are  the  circumstances 
out  of  which  the  petition  was  presented  to  the  Lord  Chancellor.  It  appeared  that 
the  company  obtained,  on  the  17th  Julj'  184-7,  a  charter  of  incorporation  for  the 
purpose  among  other  things  of  working  certain  coal  mines  in  the  island  of  Labuan. 
The  charter  provided  that  the  sum  of  £100,000  at  the  least,  being  one-half  of  the 
capital  of  the  corporation,  should  be  subscribed  for  within  twelve  calendar  months 
from  the  date  of  the  charter,  and  that  the  sum  of  £50,000  at  the  least  should  bo  paid 
up  within  such  period,  and  that  a  proper  deed  of  co-partnership  and  settlement  should 
be  executed  by  the  members.  It  also  provided  and  directed  that  the  partnership 
should  not  begin  business  until  it  should  have  been  certified  to  the  President  of  the 
Board  of  Trade  by  at  least  three  of  the  directors  of  the  company,  that  at  least  one- 
half  of  the  capital  before  mentioned  should  have  been  subscribed  for,  and  the  said 
sum  of  £50,000  at  the  least  paid  up,  such  certificate  of  the  directors  to  be  endorsed 
£200]  on  the  charter,  and  to  be  sufficient  evidence  for  the  purpose  of  the  aforesaid 
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provisions  in  that  behalf.  It  also  provided  that  in  case  the  corporation  should  fail 
to  enter  into  and  execute  such  deed  of  settlement  as  aforesaid,  and  to  deposit  a  copy 
thereof  within  the  period  before  limited  in  that  behalf,  and  subject  as  aforesaid,  or 
in  case  the  corporation  should  not  comply  with  any  other  the  directions  and  conditions 
in  the  charter,  it  should  be  lawful  for  Her  Majesty,  her  heirs  and  successors,  by  any 
writing  under  the  Great  Seal,  or  under  the  sign  manual  of  Her  Majesty,  her  heirs  or 
successors,  to  revoke  and  make  void  the  said  Royal  charter,  and  every  other  clause, 
matter,  or  thing,  therein  contained,  either  absolutely  or  under  such  terms  and  condi- 
tions as  she  or  they  should  think  iit. 

Before  the  expiration  of  the  first  year  after  the  date  of  the  charter,  the  chairman 
of  the  company  reported  to  the  Board  of  Trade  the  difficulties  under  which  the 
company  laboured,  and  apprehending  that  it  would  be  impossible  to  call  up  the 
required  amount  within  the  period  prescribed  by  the  charter,  inquired  whether  it 
would  be  correct  to  include  in  the  return  to  the  Board  the  value  of  the  rights  and 
property  which  the  company  had  acquired  as  monies'  worth,  and  as  part  of  the  paid- 
up  capital  of  the  company.  This  course  was  sanctioned  by  the  Board  of  Trade,  and 
accordingly  five  directors  of  the  company  certified  to  the  Board  of  Trade  that  the 
requisite  amount  of  capital  had  been  subscribed  for  and  paid  up — the  sum  of  £50,000 
being  composed  of  £4000  paid  up,  and  £46,000,  the  value  of  the  property  of  the 
company. 

Under  these  circumstances  Sir  James  Brooke  presented  a  memorial  to  the 
Attoi-ney-General  praying  him  to  grant  his  fiat  for  the  issuing  of  a  scire  facias  [201] 
against  the  company  for  the  repeal  of  a  charter,  on  the  ground  that  the  representa- 
tions made  to  the  Grovernment,  on  the  faith  of  which  the  charter  was  granted,  were 
false  representations,  and  also  that  the  subsequent  conditions,  on  the  due  performance 
whereof  the  efficiency  and  liability  and  success  of  the  company  depended,  had  never 
been  performed.  On  the  17th  March  1852,  the  writ  was  granted,  and  issue  being 
joined  by  the  company  the  case  came  on  to  be  heard  on  the  19th  June  1852,  before 
Lord  Chief  Justice  Campbell,  when  a  verdict  was  given  in  substance  for  the  Crown, 
to  the  effect  that  a  moiety  of  the  capital  required  by  the  charter  had  not  been  paid 
up,  and  that  the  corporation  had  commenced  business  without  such  payment.  On  a 
rule  to  arrest,  judgment  on  the  ground  that  the  declaration  did  not  shew  that  the 
Queen  had  by  writing  under  the  Great  Seal  or  sign  manual  revoked  the  charter, 
coming  on  to  be  heard  before  the  Court  of  Queen's  Bench  in  Banco,  the  Judges  were 
equally  divided,  and  the  rule  dropped ;  the  judgment  therefore  quod  canceUeivr  was 
not  arrested,  but  was  given  for  the  Crown  (1  Ellis  &  Black.  310).  A  writ  of  error 
having  been  brought  against  that  judgment  into  the  Exchequer  Chamber  on  the  22d 
November  1853,  a  majority  of  the  Judges  in  the  Exchequer  Chamber  were  of  opinion 
that  the  judgment  of  the  Court  of  Queen's  Bench  ought  to  be  affirmed  (2  Ellis  & 
Black.  568). 

On  the  30th  November  1853,  the  company  presented  a  memorial  and  petition  to 
the  Queen  in  council,  praying  that  Her  Majestj-,  on  due  consideration  of  all  the 
circumstances  of  that  most  unusual  case,  would  be  pleased  to  instruct  the  Attorney- 
General  to  enter  a  nolle  2>ro»eqvi  in  this  suit,  so  as  to  prevent  the  revocation  of  the 
charter,  and  the  consequent  interruption  or  violation  of  the  com-[202]-pany's  existing 
arrangements  and  engagements,  or  otherwise  to  grant  a  new  charter.  The  memorial 
and  petition  being  still  pending,  and  the  prosecutor  having  taken  steps  to  perfect  the 
judgment  obtained  against  the  company  and  to  procure  the  charter  to  be  brought 
into  the  Court  of  Chancery  to  be  cancelled,  the  petition  prayed  that  all  further  pro- 
ceedings in  the  action  of  scire  facias  in  which  judgment  had  been  given  for  the  Crown 
might  be  stayed,  either  wholly  or  until  such  time  as  the  pleasure  of  Her  Majesty,  in 
respect  of  the  memorial  presented  to  her  by  the  Petitioners,  was  declared. 

Mr.  Rolt  and  Mr.  Freeling,  in  support  of  the  petition. 

The  mode  of  revocation  indicated  by  the  charter  was  an  express  power,  and 
superseded  the  implied  power  of- revocation.  It  was  therefore  necessary,  before  any 
scire  facias  issued,  that  there  should  be  a  revocation  by  writing  under  the  Great  Seal, 
or  by  sign  manual,  for  the  condition  alleged  to  be  broken.  This  view  of  the  case  was 
adopted  by  two  of  the  learned  Judges  in  the  Court  of  Queen's  Bench  (1  Ellis  &  Black. 
310) ;  it  would,  therefore,  be  a  just  exercise  of  the  Lord  Chancellor's  authority  to 
direct  the  stay  of  proceedings  until  the  result  of  the  memorial  should  be  ascertained. 
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Not  only  was  there  malafitle!!,  but  the  directors  have  acted  under  the  advice  of  the 
very  Board  which  might  be  said  to  represent  the  Sovereign,  inasmuch  as  it  was  the 
department  to  which  all  such  matters  are  referred. 

[The  Lord  Chancellor.  If  that  were  so,  it  would  follow  that  the  Board  might  at 
all  times  exercise  a  power  to  prevent  a  third  party  from  suing  out  a  scire  /arias.] 

[203]  They  referred  to  Reg.  v.  Neihon  (Webst.  Pat.  Cas.  665),  where,  in  the 
analogous  case  of  a  patent,  the  effect  of  the  order  which  was  pronounced  was  virtually 
to  arrest  proceedings  in  scire  facias ;  and  to  lie;/,  v.  I'rosser  (11  Beav.  306),  as  to  the 
authority  of  this  Court  to  control  the  Attorney-General. 

Mr.  J.  V.  Prior  and  Mr.  C.  M.  Roupell,  contrh. 

The  judgment  of  the  E.xchequer  Chamber  is  to  the  effect  that  the  right  of  the 
subject  to  sue  out  the  writ  of  scire  facias  is  not  taken  away  by  the  power  reserved  by 
the  Crown  in  the  charter  :  "N'on  poterit  re.c  yratiam  facere  cum  injuria  et  ilamno  alioi-uvi." 
(Bracton,  cited  by  Lord  Coke  in  the  3d  Listitute,  p.  237.)  We  submit  that,  by  that 
judgment,  the  charter  was  null  and  void,  and  that  even  the  Attorney-General  could 
not  then  enter  a  nolle  prosequi ;  that  this  Court  was  merely  ministerial,  and  that, 
though  the  letters  patent  might  remain  in  Chancery,  yet  that  the  Court  of  Queen's 
Bench  might  give  judgment  that  they  be  revoked  and  cancelled,  Bynner  v.  Tlie  Queen 
(9  Q.  B.  523 ;  see  p.  550). 

The  Lord  Chancellor,  upon  being  furnished  with  that  authority,  observed, — the 
judgment  of  the  Queen's  Bench  in  Bynner  v.  The  Queen  (9  Q.  B.  523  ;  see  p.  550)  was 
in  the  following  words  :— "That  the  said  letters  patent  be  revoked,  cancelled,  vacated, 
disallowed,  annulled,  void  and  invalid,  and  be  altogether  had  and  held  for  nothing, 
and  also  that  the  enrolment  thereof  be  cancelled,  quashed  and  annulled,  and  that  the 
.said  letters  patent  be  restored  into  Her  said  Majesty's  Court  of  Chancery  at  West- 
minster aforesaid,  there  to  be  cancelled."  Nothing  more  could  be  done  by  the 
Attorney-General  in  [204]  this  case,  just  as  nothing  more  can  be  done  by  him  after 
judgment  in  a  criminal  prosecution  or  capital  felony.  There  can  be  no  more 
prosecution  of  a  suit  by  him  after  judgment,  which  nothing  can  affect  but  a  writ  of 
error.  The  only  reason  for  coming  here  is,  that  the  inrolment  remains  in  this  Court, 
but  final  judgment  has  been  entered  up.  With  reference  to  that  point,  the  Lord  Chief 
Justice  Tindal,  in  the  case  of  Bynner  v.  The  Queen  (9  Q.  B.  523  ;  see  p.  552),  after  a 
careful  examination  of  the  authorities,  observes,  "  It  was  objected  that,  although  this 
might  be  the  practice  where  a  final  judgment  might  be  given  and  execution  had 
thereon  in  the  Court  of  Queen's  Bench,  yet  that  in  this  case  more  remained  to  be 
done  in  the  Court  of  Chancery,  and  which  could  not  be  done  elsewhere,  namely,  that 
the  letters  patent  and  the  enrolment  thereof,  which  still  remained  in  the  Court  of 
Chancery,  are  directed  to  be  cancelled.  But  it  seems  a  sufficient  answer  to  this 
objection,  that  nothing  remains  to  be  done  in  the  Court  of  Chancery  but  a  mere 
ministerial  act  by  the  oflScers  of  that  Court ;  and  it  is  clear  there  is  no  difficulty  in 
getting  an  exact  transcript  of  the  record  of  the  judgment  from  the  Court  of  Queen's 
Bench  to  the  Court  of  Chancery  by  certiorari  and  mittimus."  I,  as  one  of  the  Judges 
in  the  Exchequer  Chamber,  fully  concurred  in  that  judgment;  and,  in  my  opinion, 
the  present  case  is  concluded  by  that  authority. 

I  have  not  the  least  hesitation  in  saying,  that  the  facts  di-sclosed  entirely  absolve 
the  gentlemen  who  signed  the  certificate  from  all  moral  imputation  ;  they  acted  on 
the  advice  of  the  Board  of  Trade.  The  Queen's  Bench,  however,  cannot  be  bound 
because  the  Petitioners  and  the  Board  of  Trade  were  acting  under  a  common  error. 
The  application,  therefore,  for  a  stay  of  proceedings,  [205]  under  the  circumstances, 
is  simply  ab.surd,  and,  being  entirely  unfounded,  must  be  dismissed  with  costs. 

On  the  3d  of  June,  the  matter  was  again  mentioned  to  the  Lord  Chancellor,  there 
being  some  doubt  as  to  whether  the  registrar,  or  the  Clerk  of  the  Petty  Bag,  or  the 
Lord  Chancellor's  seci-etary,  or  the  Clerk  of  the  Patents  was  the  proper  officer  to  draw 
up  his  Lordship's  order. 
I        The  Lord  Chancellor  held  that  it  was  the  duty  of  the  Clerk  of  the  Petty  Bag. 

On  the  1st  July,  Mr.  J.  V.  Prior  moved,  on  the  part  of  the  prosecutor,  that  the 
company  be  ordered  to  bring  in  their  letters  patent  to  be  cancelled.  The  Lord 
Chancellor  made  the  order.  The  company  were  thereupon  formally  called  upon  to 
appear,  and,  not  appearing,  an  order  nisi  for  the  cancellation  of  the  letters  patent  was 
made.     On  the  15th  July,  the  case  was  again  brought  before  the  Lord  Chancellor,  the 
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Clerk  of  the  Petty  Bag  attending  with  the  original  charter,  and  the  Defendants,  by 
their  counsel,  appearing  and  consenting,  the  seal  was  cut  oft',  and  the  enrolment  was 
vacated. 


[206]  Attorney -General  v.  Chambers.  Before  the  Lord  Chancellor  Lord 
Cranworth,  assisted  by  Mr.  Baron  Alderson  and  Mr.  Justice  Maule.  June  6,  Juli; 
8,  15,  1854. 

[S.  C.  23  L.  J.  Ch.  662  ;  18  Jur.  779  ;  2  W.  K.  636  ;  4  De  G.  &  J.  55.  See  I{.  v. 
Hughes,  1866,  L.  R.  1  P.  C.  92  ;  3  Moo.  P.  C.  (N.  S.)  454 ;  Coiyoraticm  of  Haslinr/s  v. 
Ivall,  1874,  L.  E.  19  Eq.  584;  Foster  v.  Wright,  1878,  4  C.  P.  D.  447;  Earl  of 
Echester  v.  Raishleigh,  1889,  61  L.  T.  479 ;  Pearce  v.  Bunting  [1896],  2  Q.  B.  370.] 

In  the  absence  of  all  evidence  of  particular  usage,  the  extent  of  the  right  of  the 
Crown  to  the  seashore  landwards  is  prima  facie  limited  by  the  line  of  the  medium 
high  tide  between  the  springs  and  the  neaps. 

In  this  case  an  information  was  filed  by  the  Attorney-General  against  the  owners 
and  lessees  of  a  district  abutting  on  and  extending  along  the  seashore  of  the  parish 
of  Llanelly,  in  the  county  of  Carmarthen.  The  information  alleged  that  by  the  Royal 
prerogative  the  seashore,  and  the  soil  of  all  arms  and  creeks  of  the  sea,  and  of  all 
public  ports  and  havens  round  this  kingdom  as  far  as  the  sea  flows  and  reflows 
between  high  and  low  water-mark,  and  the  soil  of  the  navigable  rivers  of  this 
kingdom,  and  all  mines  and  minerals  lying  under  the  sea,  seashore,  arms  and  creeks 
of  the  sea,  and  all  profits  arising  from  the  shore  and  soil  belonged  to  Her  Majesty, 
and  have  at  all  times  belonged  to  her  and  her  Royal  predecessors.  Kings  and  Queens  of 
this  realm.  The  information  stated  that  there  were  very  valuable  and  extensive 
veins,  seams,  or  strata  of  coal  and  culm  lying  under  that  part  of  the  parish  of 
Llanelly  which  was  contiguous  to  the  seashore,  and  particularly  under  the  land 
belonging  to  the  Defendant  David  Lewis,  called  or  known  bj'  the  name  of  Old  Castle 
Farm,  and  that  such  veins,  seams,  or  strata  of  coal  and  culm  continued  and  extended 
also  under  the  contiguous  seashore  below  the  line  of  high  water-mark  and  under 
the  sea. 

The  information  charged  that  the  seashore,  which  was  vested  in  Her  Majesty  by 
virtue  of  her  prerogative,  extended  landwards  as  far  as  high  water-mark  at  ordinary 
monthly  spring  tides,  or  at  all  events  far  beyond  high  water-mark  at  neap  tides,  and 
up  to  the  medium  line  of  high  water-mark  between  neap  and  spring  tides.  The 
[207]  information  charged  that  encroachments  had  been  made  by  the  Defendants  on 
the  shore  by  means  of  embankments ;  and  that  valuable  coal  mines  were  worked 
under  that  part  of  the  shore  that  lay  to  the  seaward  of  high  water-mark  at  ordinary 
neap  tides  before  the  sea  was  excluded  by  the  embankment. 

The  information  prayed  that  the  right  of  Her  Majesty  to  the  seashore  of  the 
parish  of  Llanelly  below  high  water-mark  might  be  established  ;  that  the  leaves  or 
licences  to  embank,  or  build,  or  dig,  or  raise  coal  from  the  said  seashore  might 
be  declared  null,  void,  and  delivered  up  to  be  cancelled,  and  that  the  boundary  or 
mark  to  which  the  sea  flowed  at  high  ordinary  tides  upon  the  shore  of  the  parish  of 
Llanelly,  adjoining  the  lands  in  the  occupation  or  possession  of  the  Defendant  D. 
Lewis,  before  the  embankments  were  erected,  and  also  those  portions  of  the  works  or 
mines  from  which  coal  or  culm  were  gotten,  which  lay  under  land  belonging  to  Her 
Majesty  might  be  ascertained  and  distinguished,  and  that  the  nuisances  arising  from 
the  erection  of  the  works  might  be  abated. 

Answers  were  put  in  by  the  several  Defendants,  controverting  the  right  asserted 
by  the  Crown,  and  submitting  that  at  the  utmost  the  Crown's  right  did  not  extend 
landwards  beyond  the  line  of  high  water-mark  of  ordinary  neap  tides,  and  did  not 
embrace  any  alluvium  of  gradual  formation. 

The  cause  originally  came  on  to  be  heard  before  the  Master  of  the  Rolls,  and  on 
the  21st  January  1852,  His  Honour  directed  certain  issues  to  be  tried  between 
the  Crown  and  Lord  Cawdor,  and  Mr.  Chambers  (two  of  the  Defendants  and 
principal  owners  of   the  shore) ;    no  issue,  however,   was  directed  as  between  the 
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Crown  [208]  and  the  Defendant  D.  Lewis,  who  was  also  an  owner,  the  Attorney- 
General  having  been  of  opinion  that  the  issues  between  the  Crown  and  the  two 
principal  Defendants  should  be  first  disposed  of.  The  issues  came  on  to  be  tried  on 
a  trial  at  Bar  before  a  jury  at  the  Queen's  Bench,  sitting  in  Banco,  on  the  19th 
February  1854,  when  a  verdict  by  agreement  was  entered  for  the  Crown.  The  Act 
15  &  16  Vict.  c.  86,  having  in  the  meantime  pa.ssed  (by  the  6id  section  of  which  a 
Court  of  Equity  is  empowered  to  determine  the  legal  rights  of  parties  without 
directing  a  trial  at  law),  and  the  question,  so  far  as  regarded  the  rights  of  the 
Defendant  Lewis,  being  still  undecided,  it  was  arranged  that  the  cause  should  be  set 
down  on  further  directions,  to  be  hoard  by  consent  of  the  Lord  Chancellor,  before  his 
Lordship  in  the  first  instance  assisted  by  two  of  the  Judges  of  the  Courts  of  Common 
Law.  His  Lordship  having  accordingly  invited  the  attendance  of  Mr.  Baron 
Alderson  and  Mr.  Justice  Maule  to  assist  in  the  determination  of  the  question,  those 
learned  Judges  now  attended. 

The  following  passages  from  Lord  Chief  Justice  Hale's  treatise  De  Jure  Maris 
(Hargrave's  Tracts,  pp.  12,  25,  26)  were  much  commented  upon  in  the  argument,  and 
by  the  learned  Judges  and  Lord  Chancellor,  and  are  here  inserted  for  the  convenience 
of  reference  : — 

"  The  shore  is  that  ground  that  is  between  the  ordinary  high  water  and  low  water- 
mark. This  doth  2>nmd  facie  and  of  common  right  belong  to  the  King,  both  in  the 
shore  of  the  sea,  and  the  shore  of  the  arms  of  the  sea. 

"  And  herein  there  will  be  these  things  examinable  : — 

"  1st.  What  shall  be  said  the  shore  or  liftiig  maris? 

"  2d.  What  shall  be  said  an  arm  or  creek  of  the  sea? 

[209]  "  3d.  What  evidence  there  is  of  the  King's  propriety  thereof. 

"L  For  the  first  of  these  it  is  certain  that  that  which  the  sea  overflows,  either  at 
high  spring  tides,  or  extraordinary  tides,  comes  not  as  to  this  purpose  under  the 
denomination  of  li/tii-';  maris ;  and  consequently  the  King's  title  is  not  of  that  large 
extent,  but  only  to  land  that  is  usually  overflowed  at  ordinary  tides.  And  so  I  have 
known  it  ruled  in  the  Exchequer  Chamber  in  the  case  of  Vanhaesdanke,  on  prosecution 
by  information  against  Mr.  Whiting,  about  12  Car.  1,  for  lands  in  the  county  of 
Norfolk,  and  accordingly  ruled,  15  Car.  B.  R.,  Sir  Edward  Heron's  case  and  Pasch,  17 
Car.  2,  in  Scaccario  upon  evidence  between  the  Lady  Wansford's  lessee  and  Stephens, 
in  an  ejedime  firmrr  for  the  town  of  Cowes,  in  the  Isle  of  Wight.  That  therefore  I 
call  the  shore  that  is  between  the  common  high  water  and  low  water-mark,  and  no 
more." 

(Hargrave's  Tracts,  p.  25).  "  There  seems  to  be  three  sorts  of  shores  or  littm-o. 
marina,  according  to  the  various  tides,  viz. — 

"  (1st.)  The  high  spring  tides,  which  are  the  fluxes  of  the  sea  at  those  tides  that 
happen  at  the  two  equinoctials  ;  and  certainly  this  doth  not  de  jure  commimi  belong  to 
the  Crown.  For  such  spring  tides  many  times  overflow  ancient  meadows  and  salt 
marshes,  which  yet  unquestionably  belong  to  the  subject.  And  this  is  admitted  of 
all  hands. 

"(2d.)  The  spring  tides  which  happen  twice  every  month,  at  full  and  change  of 
the  moon,  and  the  shore  in  question,  is  by  some  opinion  not  denominated  by  these 
tides  neither,  but  the  land  overflowed  with  these  fluxes  ordinarily  belong  to  the 
swhi^ct  prima  facie,  unless  the  King  hath  a  prescription  to  the  contrary.  [210]  And 
the  reason  seems  to  be,  because  for  the  most  part  the  lands  covered  by  these  fluxes 
are  dry  and  maniorable  ;  for  at  other  tides  the  sea  doth  not  cover  them,  and  therefore 
touching  these  shores,  some  hold  that  common  right  speaks  for  the  subject,  unless 
there  be  an  usage  to  entitle  the  Crown  ;  for  this  is  not  properly  littus  maris.  And 
therefore  it  hath  been  held  that  where  the  King  makes  his  title  to  land  as  littus  maris, 
OT  jyarcella  littoris  viarini,  it  is  not  sufficient  for  him  to  make  it  appear  to  be  overflowed 
at  spring  tides  of  this  kind,  P.  8,  Car.  1,  in  Camera  Scaccarii,  in  the  case  of 
Vanhe.sdanke  for  lands  in  Norfolk  ;  and  so  I  have  heard  it  was  held,  P.  15,  Car.  B.  R. 
Sir  Edward  Heron's  case,  and  Tr.  17,  Car.  2,  in  the  case  of  the  Lady  Wandesford, 
for  a  town  called  the  Cowes,  in  the  Isle  of  Wight,  in  Scaccario. 

"(3d.)  Ordinary  tides  or  neap  tides,  which  happen  between  the  full  and  change 
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of  the  moon  ;  and  this  is  that  which  is  properly  littus  maris,  sometimes  called  marettum, 
sometimes  wardtum.  And  touching  this  kind  of  shore,  viz.,  that  which  is  covered  by 
the  ordinary  flux  of  the  sea,  is  the  business  of  our  present  inquiry." 

T}IE  Solicitor-General  [Bethell],  Mr.  James,  and  Mr.  Hansen,  for  the  Crown. 
By  the  feudal  law  all  the  real  property  of  this  country  was  vested  in  the  Crown,  and 
the   seashore  appertaining  to   the  Sovereign   commences  with   that  portion  of   the 
shore  where  the  interests  of  the  public  may  be  said  to  begin  ;  and  therefore  the 
rights  of  the  adjacent  freeholders  are  bounded  not  merely  by  the  ordinary  flux  and 
reflux  of  the  tide,  but  the  Crown  for  the  benefit  of  the  public  has  a  right  to  all  the 
intervening  space  between  the  highest  and  the  ordinary  high  water-mark  ;  for  though 
the  soil  of  the  sea  between  high  and  low  water-mark  may  be  parcel  of  the  manor  of  a 
subject.  Constable's  [211]  case  (5  Reports,  107  a.),  yet,  as  Lord  Hale,  in  his  Treatise  de 
Jure  Maris,  says,  p.  22,  this  "jus  privatum  that  is  acquired  to  the  subject  either  by 
patent   or    prescription   must    not    prejudice    the   jus   publicum   wherewith    public 
rivers  or  arras  of   the  sea  are  affected  for  public  use."     Mr.  Justice  Bayley,  in  the 
case  of  Scratton  v.  Brown  (4  B.  &  C.  485  ;  see  p.  495),  observes,  "  The  property  in 
such  \smA  primA  facie  is  in  the  Crown,"  and  it  is  quite  clear  that  if  the  sea  encroach 
upon  the  land  of  a  subject  gradually,  the  land  thereby  covered  by  water  belongs  to 
the  Crown  ;  In  the  Matter  of  the  Hull  and  Selby  Railway  (5  M.  &  W.  327),  Rex  v.  Lord 
Yarborough  (3  B.  &  C.  91  ;  S.  C.  2  Bligh,  N.  S.  147).     The  limit  to  which  the  Crown 
would  be  entitled  by  the  rule  of  the  civil  law  will  give  us  more  than  we  claim  ;  by 
that   law  the  shore  is  defined  to  be  so  far  as  the  greatest  winter  tides  do  run. 
[Alderson,  B.,  referred  to  the  observations  of  Holroyd,  J.,  in  the  case  of  Blundell  v. 
Catterall  (5  B.  &  A.  268  ;  see  p.  292,),  as  to  the  variance  between  the  common  law  and 
civil  law  in  regard  to  maritime  rights,  shewing  that  the  civil  law  was  not  any  guide  in 
such  matters.]     With  reference  to  the  word  "  ordinary,"  that  must  be  intended  to 
comprehend  such  phenomena  as  are  of  the  most  constant  recurrence,  and  the  word 
itself  is  just  as  applicable  to  spring  as  neap  tides  {Anon.,  Dyer,  326  b.).    They  referred 
to  Berry  v.  Holden  (3  Dun.  &  Bell.,  205),  Attorney-General  v.  Burridge  (10  Price,  350), 
and  Attorney-General  v.  Parmeter  (10  Price,  378),  Lord  Stair's  Institutes,  vol.  2,   p. 
190.     They  also  relied  upon  the  observations  attributed  to  Lord  Brougham  in  the 
case  of  Smith  v.  The  Earl  of  Stair  (6  Bell.  Ap.  Ca.  847),  indicating  a  preference  for  the 
former  of  the  opinions  which  is  to  be  found  in  page  12  of  the  treatise  De  Jure  Maris. 
[212]  Mr.  R.  Palmer,  Mr.  Goldsmid,  and  Mr.  Mellish,  for  Mr.  Lewis. 
We  submit  that  the  neap  line  best  fulfils  the  definition  of  "ordinary  "  high  water- 
mark, inasmuch  as  that  line  would  include  land  covered  every  day  in  the  year  by  the 
sea.     Lord  Hale,  defining  the  shore  to  be  that  space  usually  overflowed  at  ordinary 
tides,  p.  26,  excludes  all  spring  tides.     On  this  principle  Parke,  J.,  says,  in  the  case 
of  Loive  V.  Gorett  (3  B.  &  Ad.  863;  see  p.  871),  "In  the  absence  of  proof  to  the 
contrary,  the  presumption  as  to  such  land  (meaning  land  above  the  ordinary  high 
water-mark)  is  in  favour  of  the  adjoining  proprietor."     The  only  case  in  which  the 
Crown  was  held  to  be  entitled  is  Attorney-General  v.  Parmeter  (10  Price,  378)  ;  but 
that  was  the  case  of  a  nuisance,  and  there  the  parties  were  claiming  under  the  Crown, 
and  the  decision  was  that  the  grant  was  bad. 

If  the  right  of  conservancy  is  attributed  to  the  Crown  to  the  extent  asserted  by 
the  information,  the  consequence  will  be  directly  repugnant  to  the  doctrine  laid  down 
by  Lord  Hale,  in  page  26  of  the  treatise  De  Jure  Maris,  and  would  include  lands 
which,  by  reason  of  their  being  uncovered  for  the  greatest  part  of  the  year,  are  dry 
and  maniorable. 

Mr.   Roupell  and  Mr.  Dickinson  appeared  for  Messrs.  Sims,  Williams   &  Co., 
lessees  under  Mr.  Lewis. 
Mr.  James,  in  reply. 

In  Lowe  v.  Govett  the  Crown  was  not  a  party  ;  and  even  granting  the  presumption 
in  favour  of  the  adjacent  proprietors,  still  this  will  not  deprive  the  Crown  [213]  of 
the  right  here  asserted,  nor  dispense  with  the  obligations  of  protecting  the  interests 
of  the  public  for  the  purposes  of  navigation. 

At  the  conclusion  of  the  argument  the  learned  Judges  desired  time  to  consider 
the  question  which  had  been  submitted  to  them;  and  on  the  8th  July  1854,  Mr. 
Baron  Alderson,  on  behalf  of  Mr.  Justice  Maule  and  himself,  delivered  the  following 
joint  opinion  : — 
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My  Lokd  Chanx'ELLOk  [Cranworth].  In  this  case,  on  which  your  Lordship  has 
requested  the  assistance  of  my  brother  Maule  and  myself,  I  am  now  to  deliver  our 
joint  opinion  on  the  only  question  argued  before  us.  That  qviestion,  as  I  understand 
it,  is  this  ; — What,  in  the  absence  of  all  evidence  of  particular  usage,  is  the  limit  of 
the  title  of  the  Crown  to  the  seashore  ?  The  Crown  is  clearly  in  such  a  case,  accord- 
ing to  all  the  authorities,  entitled  to  the  "  littus  maris"  as  well  as  to  the  soil  of  the 
sea  itself  adjoining  the  costs  of  England.  What  then,  according  to  the  authorities  in 
our  law,  is  the  extent  of  this  ^^ littus  inarisV 

This,  in  the  absence  of  any  grant,  or  usage  from  which  a  grant  may  be  presumed, 
is  according  to  the  civil  law  defined  as  the  part  of  the  shore  bounded  by  the  extreme 
limit  to  which  the  highest  natural  tides  extend,  "  Quatenus  hybernus  fluctus  maximus 
excurrit,"  i.e.,  the  highest  natural  tide ;  for  according  to  Lord  Stair's  exposition  the 
definition  does  not  include  the  highest  actual  tides,  for  these  may  be  produced  by 
peculiarities  of  wind  or  other  temporary  or  accidental  circumstances,  concurring  with 
the  flow  produced  by  the  action  of  the  sun  and  moon  upon  the  ocean. 

But  this  definition  (even  thus  expounded  by  the  [214]  authorities)  of  the  civil 
law  is  clearly  not  the  rule  of  the  common  law  of  England. 

Mr.  Justice  Holroyd,  no  mean  authority,  in  his  very  elaborate  judgment  in  the 
case  of  Blnndell  v.  Catterall  (5  B.  &  A.  268  ;  see  p.  290),  mentions  this  as  one  of  the 
instances  in  which  the  common  law  differs  from  the  civil  law,  and  says  that  it  is  clear 
that  according  to  our  law  it  is  not  the  limit  of  the  highest  tides  of  the  year,  but  the 
limit  reached  by  the  highest  ordinary  tides  of  the  sea  which  is  the  limit  of  the  shore 
belonging  prima  facie  to  the  Crown.  What  then  are  these  "highest  ordinary  tides?" 
Now  we  know  that  in  fact  the  tides  of  each  day,  nay  even  each  of  the  tides  of  each 
day,  differ  in  some  degree  as  to  the  limit  which  they  reach.  There  are  the  spring 
tides  at  the  equinox,  the  highest  of  all.  These  clearly  are  excluded  in  terms  by  Lord 
Hale,  both  in  p.  12  and  in  p.  26  of  his  treatise  De  Jure  Maris.  For  though  in  one 
sense  these  are  ordinary,  i.e.,  according  to  the  usual  order  of  nature,  and  not  caused 
by  accidents  of  the  winds,  and  the  like,  yet  they  do  not  ordinarily  happen,  but  only 
at  two  periods  of  the  year.  These  then  are  not  the  tides  contemplated  by  the 
common  law,  for  they  are  not  "ordinary  tides,"  not  being  "of  common  occurrence." 
This  may  perhaps  apply  to  the  spring  tides  of  each  month,  exclusive  of  the  equinoctial 
tides ;  and  indeed  if  the  case  were  without  distinct  authority  on  this  point,  that  is 
the  conclusion  at  which  we  might  have  arrived.  But  then  we  have  Lord  Hale's 
authority,  p.  26,  De  Jure  Maris,  who  says,  "  Ordinary  tides  or  neap  tides  which 
happen  between  the  full  and  change  of  the  moon  "  are  the  limit  of  "  that  which  is 
properly  called  littus  maris,"  and  he  excludes  the  spring  tides  of  the  month,  assigning 
as  the  reason  that  the  "lands  covered  with  these  fluxes  are  for  the  most  part  of  the 
year  dry  and  maniorable,"  i.e.,  [215]  not  reached  by  the  tides.  And  to  the  same 
effect  is  the  case  of  Lowe  v.  Govett  (3  B.  &  Ad.  863),  which  excludes  these  monthly 
spring  tides  also. 

But  we  think  that  Lord  Hale's  reason  may  guide  us  to  the  proper  limit.  What 
are  then  the  lands  which  for  the  most  part  of  the  year  are  reached  and  covered  by 
the  tides '?  The  same  reason  that  excludes  the  highest  tides  of  the  month  (which 
happen  at  the  springs)  excludes  the  lowest  high  tides  (which  happen  at  the  neaps), 
for  the  highest  or  spring  tides  and  the  lowest  high  tides  (those  at  the  neaps)  happen 
as  often  as  each  other.  The  medium  tides  therefore  of  each  quarter  of  the  tidal 
period  afford  a  criterion  which  we  think  may  be  best  adopted.  It  is  true  of  the  limit 
of  the  shore  reached  bj'  these  tides  that  it  is  more  frequently  reached  and  covered  by 
the  tide  than  left  uncovered  by  it.  For  about  three  days  it  is  exceeded,  and  for 
about  three  days  it  is  left  short,  and  on  one  day  it  is  reached.  This  point  of  the 
shore  therefore  is  about  four  days  in  every  week,  i.e.,  for  the  most  part  of  the  year, 
reached  and  covered  by  the  tides.  And  as  some  not  indeed  perfectly  accurate  con- 
struction, but  approximate,  must  be  given  to  the  words  "  highest  ordinary  tides " 
used  by  Mr.  Justice  Holroyd,  we  think,  after  fully  considering  it,  that  this  best  fulfils 
the  rules  and  the  reasons  for  it,  given  in  our  books. 

We  therefore  beg  to  advise  your  Lordship  that,  in  our  opinion,  the  average  of 
these  medium  tides  in  each  quarter  of  a  lunar  revolution  during  the  year  gives  the 
limit,  in  the  absence  of  all  usage,  to  the  rights  of  the  Crown  on  the  seashore. 

Juh/  15.     The  Lord  Chancellor  [Cranworth].     The  question  for  decision  is, 

C.  xxiiL— 16* 
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what  is  the  extent  of  the  [216]  right  of  the  Crown  to  the  seashore  1  Its  right  to 
the  lillus  maris  is  not  disputed.  But  what  is  the  littus  ?  Is  it  so  much  as  is  covered 
hy  ordinary  spring  tides,  or  is  it  something  less ! 

The  rule  of  the  civil  law  was,  "  Est  autem  littus  maris  quatenus  hybernus  fluctus 
maximus  excurrit."  This  is  certainly  not  the  doctrine  of  our  law.  All  the  authorities 
concur  in  the  conclusion  that  the  right  is  confined  to  what  is  covered  by  "  ordinary  " 
tides,  whatever  be  the  right  interpretation  of  that  word.  By  hybernus  fluctus  maximus 
is  clearly  meant  extraordinary  high  tides,  though,  speaking  with  physical  accuracy, 
the  winter  tide  is  not  in  general  the  highest. 

Land  covered  only  by  these  extraordinary  tides  is  not  what  is  meant  by  the  sea- 
shore ;  such  tides  may  be  the  result  of  wind,  or  other  causes  independent  of  what 
ordinarily  regulates  flux  and  reflux.  Setting  aside  these  accidental  tides,  the  question 
is,  what  is  the  meaning  of  ordinary?  It  is  evidently  a  word  of  doubtful  import.  In 
one  sense,  the  highest  equinoctial  spring  tides  are  "ordinary,"  i.e.,  they  occur  in  the 
natural  order  of  things.  But  this  is  evidently  not  the  sense  in  which  the  word 
ordinary  is  used  when  designating  the  extent  of  the  Crown's  right  to  the  shore. 
Treatise  De  Jure  Maris,  pp.  1 2,  25. 

Disregarding,  then,  extreme  tides,  we  next  come  to  the  ordinary  spring  tides,  i.e., 
the  spring  tides  of  each  lunar  month.  No  doubt,  speaking  scientifically  they  probably 
all  differ ;  but  practically  this  may  be  disregarded.  Lord  Hale  gives  no  absolutely 
decided  opinion ;  but  he  evidently  leans  very  strongly  against  the  right  to  the  land 
covered  only  by  spring  tides,  treatise  De  Jure  Maris,  p.  26,  and  refers  to  decisions 
which  [217]  support  his  views.  Then  he  describes  ordinary  tides  as  if  synonymous 
with  neap  tides. 

This  leaves  the  question  very  much  at  large,  and  there  is  very  little  of  modern 
authority.  In  Blundell  v.  Catterall  (5  B.  &  A.  268),  Mr.  Justice  Holroyd  says,  by 
the  common  law  it,  i.e.,  the  shore,  is  confined  to  the  flux  and  reflux  of  the  sea  at 
ordinary  tides,  meaning  the  land  covered  by  such  flux  and  reflux. 

Still  the  question  remains,  what  are  ordinary  tides?  The  nearest  approach  to 
direct  authority  is  Lowe  v.  Govett  (3  B.  &  Ad.  863).  There  certain  recesses  on  the 
coast,  covered  by  the  high  water  of  ordinary  spring  tides,  but  not  by  the  medium 
tides  between  spring  and  neap  tides,  were  held  not  to  pass  under  an  Act  vesting  in  a 
company  an  arm  of  the  sea  daily  overflowed  by  it.  Lord  Tenterden  held  that  these 
recesses  were  not  ordinarily  overflowed  by  the  sea,  which  shews  clearly  that  he  did 
not  consider  the  overflowing  by  ordinary  spring  tides  to  be  what  is  meant  by 
ordinarily  overflowing  ;  and  both  Mr.  Justice  Littledale  and  Mr.  Justice  (now  Baron) 
Parke  concur  in  saying  that  the  recesses  in  question  were  above  ordinary  high  water- 
mark, clearly  shewing  their  opinion  to  be  that  what  is  meant  by  ordinary  high  water- 
mark is  not  so  high  as  the  limit  of  high  water  at  ordinary  spring  tides. 

There  is  in  truth  no  further  authority  to  guide  us ;  for  the  question  did  not  arise 
in  either  of  the  cases  of  Attorne>/-General  v.  Burridge  (10  Price,  350),  or  Attorncij-General 
v.  Parmeter  (10  Price,  378),  as  to  the  buildings  at  Portsmouth. 

In  this  state  of  things,  we  can  only  look  to  the  princi-[218]-ple  of  the  rule  which 
gives  the  shore  to  the  Crown.  That  principle  I  take  to  be  that  it  is  land  not  capable 
of  ordinary  cultivation  or  occupation,  and  so  is  in  the  nature  of  unappropriated  soil. 
Lord  Hale  gives  as  his  reason  for  thinking  that  lands  only  covered  by  the  high  spring 
tides  do  not  belong  to  the  Crown,  that  such  lands  are  for  the  most  part  dry  and 
maniorable  ;  and  taking  this  passage  as  the  only  authority  at  all  capable  of  guiding 
us,  the  reasonable  conclusion  is,  that  the  Crown's  right  is  limited  to  land  which  is  for 
the  most  part  not  dry  or  maniorable. 

The  learned  Judges  whose  a-ssistance  I  had  in  this  very  obscure  question  point  out 
that  the  limit  indicating  such  land  is  the  line  of  the  medium  high  tide  between  the 
springs  and  the  neaps.  All  land  below  that  line  is  more  often  than  not  covered  at 
high  water,  and  so  may  justly  be  said,  in  the  language  of  Lord  Hale,  to  be  covered 
by  the  ordinary  flux  of  the  sea.  This  cannot  be  said  of  any  land  above  that  line ; 
and  I  therefore  concur  with  the  able  opinion  of  the  Judges,  whose  valuable  assistance 
I  had,  in  thinking  that  medium  line  must  be  treated  as  bounding  the  right  of  the 
Crown. 
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[219]     Lys  V.  Lee.     Lee  v.  Lee.     Before  the  Lords  Justices.     June  2,  1853. 

The  conduct  of  an  administration  suit  was  taken  from  the  Plaintiff  and  given  to  a 
Defendant.  The  Master  afterwards  was  of  opinion  that  the  suit  had  been  defective 
from  the  beginning  for  want  of  parties,  and  suspended  the  j)rosecution  of  the 
inquiries  directed  by  the  decree,  to  enable  the  defect  to  be  supplieil.  Held,  that  a 
bill  for  that  purpose  filed  bj'  the  Defendant  having  the  conduct  of  the  suit  without 
previous  notice  to  the  Plaintiff  was  not  irregular,  so  as  to  entitle  the  Plaintiff  to 
move  to  take  it  off  the  file,  and  a  motion  to  that  effect  was  refused  with  costs. 

This  was  an  appeal  from  the  refusal  by  Vice-Chancellor  Wood  of  a  motion  to 
take  off  the  file  for  irregularity  a  supplemental  bill  filed  by  a  Defendant.  The 
original  hearing  is  reported  in  the  10th  Volume  of  Mr.  Hare's  Reports,  App.  p.  Ixxii. 
The  suit  was  one  for  the  administration  of  a  testator's  estate,  in  which  the  usual 
decree  had  been  made;  but  the  Plaintiff  not  having  been  diligent  in  prosecuting 
the  decree,  a  Defendant  had  applied  for  and  had  obtained  the  conduct  of  the 
suit.  In  proceeding  under  the  reference  dii'ected  by  the  decree,  the  Master  was 
of  opinion  that  the  suit  was  and  had  been  originally  defective  for  want  of  parties, 
and  postponed  further  proceedings  to  afford  time  for  supplying  the  defect.  The 
Defendant,  having  the  conduct  of  the  suit,  filed  a  supplemental  bill  without  previously 
giving  notice  to  the  original  Plaintiff.  The  Plaintiff  thereupon  made  the  motion 
under  appeal  to  take  this  supplemental  bill  off  the  file. 

Mr.  Willcock  and  Mr.  Murray  supported  the  appeal. 

Mr.  Rolt  and  Mr.  Speed  opposed  it. 

The  following  cases  were  referred  to : — Dixon  v.  [220]  JFi/ait  (4  Madd.  392), 
Jruiiams  v.  Chard  {5  De  G.  &  Sm.  9),  Phillips  v.  Clark  (7  Sim.  231),  Berrow  v.  Morris 
.(10  Beav.  437),  Demynes  v.  Morris  (1  Myl.  &  Cr.  213),  Cattell  v.  Corrall  (1  Hare, 
216),  Cottingham  v.  Earl  of  Shrewsbury  (3  Hare,  627),  Ranger  v.  The  Great  Jl'eslern 
Jiaihvai/  Company  (13  Sim.  368),  Hodson  v.  Ball  (11  Sim.  456;  S.  C.  on  appeal, 
1  Ph.  i77). 

The  Lord  Justice  Knight  Bruce.  That  three  hours  of  the  public  time,  which 
might  have  been  employed  in  administering  Justice  in  some  substantial  case,  should 
have  been  comsumed  by  a  litigation  such  as  that  which  has  engrossed  our  attention 
to-day,  is  matter  of  regret  at  least,  and  perhaps  something  more.  The  question — if 
■question  it  should  be  called — is  not  whether  the  bill  sought  to  be  removed  from  the 
irecords  of  the  Court  is  open  or  not  open  wholly  or  partially  to  a  demurrer  or  plea. 
'The  question  is  not  whether  the  bill  is  good  or  bad,  proper  or  improper,  likely  to 
succeed  or  likely  to  fail :  but  the  question  is,  whether  the  bill  ought  to  be  removed 
from  the  records  of  the  Court  for  irregularity  :  and  I  have  not  heard  throughout  the 
discussion  anything  approaching  to  a  reason  for  such  a  course.  It  appears  that  a 
decree  had  been  obtained  in  a  certain  suit  in  which  a  lady  of  the  name  of  Lj's,  who 
is  now  living,  was  the  surviving  Plaintiff.  By  an  error  or  accident,  though  the 
•decree  was  obtained,  the  suit  was  defective,  and  had  been  from  the  beginning 
•defective,  in  parties ;  for  certain  interests  which,  in  order  to  make  the  decree 
■effectual,  ought  to  have  been  represented  in  the  cause,  were  not  so  represented. 
Accordingly,  the  Master  in  whose  office  the  decree  was,  de-[221]-clared  that  he  could 
not  for  anj'  useful  purpose  proceed.  Thereupon  this  bill  was  filed,  not  by  the  original 
Plaintiff,  but  by  one  of  the  Defendants,  for  the  purpose  of  curing  in  some  fashion 
the  defect ;  and  Miss  Lys  contends,  that  however  necessary  it  may  be  to  cure  this 
•defect,  originally  of  her  creation — however  impossible  to  cure  it  without  some  step 
of  this  description  being  taken — it  is  her  peculiar  privilege  to  do  it,  and  that  any 
proceeding  on  the  part  of  any  other  person  for  the  purpose  must  necessarily  fail — a 
•contention  supported  on  her  behalf  by  referring  to  the  rules  or  supposed  rules  or 
precedents  as  to  bills  of  revivor  and  supplement.  Now,  the  present  is  clearly  not 
a  bill  of  revivor,  nor  professes  to  be  so ;  nor,  according  to  my  notions  on  the  subject, 
is  it  a  bill  of  supplement :  for  it  is  addressed  to  an  interest  which  never  at  any 
moment  was  bound  by  the  suit,  or  represented  in  the  suit,  or  afl'ected  by  the  suit. 
It  is,  therefore,  to  a  certain  extent  at  least  an  original  bill — a  bill  in  a  new  suit. 
And  it  has  been  filed  by  the  person  to  whom  the  conduct  of  the  decree  has  been 
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committed  and  entrusted  by  reason  of  the  default  of  the  party  now  complaining. 
What  the  Defendant  has  done,  therefore,  is  only  that  without  which  the  primary 
suit  could  not  proceed ;  without  which  what  he  had  undertaken  to  do  could  not  be 
done.     The  motion  is  entirely  untenable,  and  must  be  refused,  with  costs. 

The  Lord  Ju.stice  Turner.  This  is  a  motion  on  the  part  of  the  original 
Plaintiff  to  take  off  the  file,  upon  the  ground  of  irregularity,  a  bill,  which  is  called 
"a  supplemental  bill."  I  take  "irregularity"  to  be  where  there  has  been  a  violation 
of  some  settled  rule  of  the  Court,  as  there  undoubtedly  was  in  Jlodson  v.  Ball  (11 
Sim.  456 ;  S.  C.  1  Ph.  177),  where  the  attempt  was  to  file  a  [222]  bill  in  the  nature  of 
a  bill  of  review,  under  the  colour  of  filing  a  supplemental  bill.  The  only  irregularity 
here  complained  of  is,  that  what  is  called  the  supplemental  bill  has  been  filed  without 
communicating  with  the  original  Plaintifi'  on  the  record.  The  question  is,  whether 
it  is  irregular  for  a  Defendant  to  file  a  bill  of  this  nature  without  communicating 
with  the  original  Plaintiff". 

Two  cases  only  were  cited  which  can  fairly  be  considered  to  have  any  bearing  on 
the  question,  viz.,  I)i.rm  v.  IVi/ali  (4  Madd.  392),  and  FhiKps  v.  Clark  (7  Sim.  231). 
In  Dixon  v.  JFyait  a  bill  had  been  filed  by  a  creditor  to  administer  a  testator's  estate, 
and  the  usual  decree  had  been  made.  The  creditor-Plaintiff  died,  and  it  was  moved 
to  substitute  as  Plaintiff  another  creditor  who  had  proved,  but  it  was  held  that  the- 
proper  course  was  to  move  for  leave  to  file  a  supplemental  bill.  The  object  there 
was  to  introduce  an  entirely  new  party  on  the  record  in  the  place  of  the  original 
Plaintiff,  and  the  difficulty  arose  from  the  necessity  of  providing  for  the  rights  of 
the  original  Plaintiff,  who  had  an  interest  in  the  further  prosecution  of  the  original 
suit  in  respect  of  the  costs  which  had  been  incurred  ;  but  in  this  case  the  original 
Plaintiff  remains.  Dixon  v.  U'yatt,  therefore,  is  no  authority  for  the  proposition 
contended  for  upon  the  present  motion  ;  nor  is  the  case  of  Phillips  v.  Clark.  In  that 
case  it  was  not  decided  that  the  assignees  of  the  insolvent  could  not  go  on  with  the- 
suit,  but  only  that  they  could  not  stop  the  original  Plaintiff  from  proceeding  in  it. 
The  decision  was  not  that  the  bill  filed  by  the  assignees  could  bre.vi  manu  be  taken 
off  the  file  on  the  ground  of  irregularity,  but  simply  that  the  assignees,  having  filed! 
the  supplemental  bill,  were  not  entitled  to  restrain  the  proceedings  of  the  original 
Plaintiff. 

[223]  I  do  not  desire  by  any  means  to  give  encouragement  to  bills  filed,  as  it  has 
been  called,  to  snap  the  conduct  of  a  cause  immediately  on  the  occurrence  of  an 
abatement,  and  I  think  it  might  well  be  a  rule  that  a  cause  should  not  be  prosecuted 
by  any  party  other  than  the  original  Plaintiff,  except  on  notice  given  to  such  original 
Plaintiff,  and  default  in  the  prosecution  on  his  part ;  but  that  is  a  matter  not  settled 
by  any  rule  of  the  Court.  I  am  aware  of  no  rule  or  order  requiring  such  notice ; 
and,  as  the  matter  stands,  I  take  it  to  be  a  question  entirely  for  the  discretion  of  the 
Court. 

It  is  said  that  there  are  cases  which  decide  that  the  Defendant  cannot  proceed,, 
except  upon  default  being  made  on  the  part  of  the  original  Plaintiff"  in  the  cause  ;  but 
no  case  has  been  produced  shewing  by  what  rule  we  are  to  measure  the  neglect  of 
the  original  Plaintiff",  or  what  degree  of  neglect  on  his  part  is  to  entitle  the  Defendant 
to  file  a  supplemental  bill ;  it  must  be  a  question  for  the  discretion  of  the  Court  to- 
determine  what  neglect  is  sufficient  for  the  purpose,  and  how  that  neglect  must  be- 
measured.  In  this  case  it  is  obvious  that  from  the  commencement  of  the  suit  the 
original  Plaintiff  has  not  been  desirous  bond  fide  to  prosecute  the  suit ;  and  if  she 
has  a  right  to  file  a  supplemental  bill,  I  cannot  see  that  this  gives  her  a  right  to  have 
the  bill  filed  by  the  second  Plaintiff  taken  off  the  file  :  the  effect  of  which  would  be 
to  destroy  the  proceedings  based  upon  it,  which  have  progressed  to  a  considerable- 
extent,  and  to  destroy  them  only  for  the  purpose  of  commencing  a  new  litigation. 

If  it  shall  appear  at  the  hearing  of  this  cause  that  the  bill  has  been  improperly 
filed,  or  that  extra  costs  have  been  occasioned  by  it,  and  new  Defendants  introduced 
on  the  record,  it  will  be  a  question  for  the  judgment  of  the  Court  whether  the- 
Plaintiff  is  to  bear  the  costs,  or  [224]  whether  they  are  to  fall  on  the  estate  of  the 
testator  in  the  cause.  Such  questions  are  for  the  hearing,  and  cannot  now  be 
decided.  The  question  before  us  is  not,  in  my  opinion,  one  of  irregularitj',  but  one 
for  the  discretion  of  the  Court,  which  discretion  we  shall  best  exercise  by  refusing; 
this  motion  with  costs. 
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[224]     CoLLARD  V.  Sampson.     Before  the  Lords  Justices.     June  3,  4,  1853. 

[S.  C.  16  Beav.  543  ;  1  Eq.  R.  262  ;  22  L.  J.  Ch.  729  ;  17  Jur.  641.     See  Mullings  v. 

Trinder,  1870,  L.  R.  10  Eq.  454.] 

It  is  not  so  settled  that  a  power  to  appoint  "  by  deed  or  deeds,  writing  or  writings 
under  hand  and  seal,"  can  now  be  well  exercised  by  an  unsealed  will,  that  a 
purchaser  can  be  forced  to  take  a  title  depending  on  that  proposition. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls,  overruling 
exceptions  to  the  Master's  report,  in  favour  of  a  title  in  a  specific  performance  suit 
instituted  by  a  vendor. 

The  subject  of  the  contract  was  leasehold  property,  and  the  title  was  deduced 
under  a  settlement,  whereby  the  property  was  assigned  to  trustees,  upon  such 
trusts  as  Thomas  West  during  his  life  by  any  deed  or  deeds,  writing  or  writings, 
under  his  hand  and  seal,  to  be  attested  by  two  credible  witnesses,  should  direct, 
limit  and  appoint. 

Thomas  West  made  his  will,  dated  the  17th  February  1849,  executed  as  required 
hy  the  Wills  Act  (7  Will.  4  &  1  Vict.  c.  26),  but  not  sealed.  The  question  was, 
whether  the  power  was  well  executed  by  the  will. 

The  Master  of  the  Rolls  decided  upon  the  authority  of  Buckell  v.  Blenlhorn  (5 
Hare,  131),  intimating  that,  but  for  that  decision,  he  should  probably  have  held 
differently.     The  case  is  reported  below  by  Mr.  Beavan,  vol.  xvi.  p.  543. 

[225]  Mr.  Rolt  and  Mr.  T.  H.  Terrell  were  for  the  Appellant,  the  purchaser. 

Mr.  Roupell  and  Mr.  Browell  for  the  Respondent,  the  vendor,  contended  that  the 
decree  was  too  favourable  to  the  Defendant,  who  ought  to  have  been  ordered  to  pay 
costs.  This  had  not  been  done,  because  the  report  found  that  the  title  was  only 
completed  bj^  the  production  in  the  Master's  office  of  a  receipt  for  the  rent.  The 
receipt,  however,  had  never  been  asked  for  or  it  would  have  been  furnished,  and  the 
want  of  it  had  not  occasioned  the  suit. 

The  following  cases  were  cited: — Doe  v.  Holloioay  (1  Stark.  431),  Kibhett  v.  Lee 
(Hob.  312),  Countess  of  Roscommon  v.  Fowke  (6  Bro.  P.  C.  158),  Eilwanls  v.  Edwards 
(3  Madd.  197  ;  Jac.  335),  Long  v.  Collier  (4  Russ.  269),  Holwood  v.  Baileu  (4  Russ.  271). 

The  Lord  Justice  Turner.  If  it  was  necessary  to  decide  the  important  question 
that  has  been  raised  in  this  case  as  to  the  true  construction  of  the  Act  of  Parliament, 
I  should  require  further  time  for  consideration.  The  real  question,  however,  is  not 
what  the  true  construction  of  the  Act  of  Parliament  is,  but  whether  the  title  of  the 
vendor  to  the  subject-matter  of  the  contract  is  such  as  a  purchaser  can  be  compelled 
by  this  Court  to  take.  According  to  the  common  rule  of  the  Court,  this  question 
must  be  answered  in  the  negative,  if  there  is  a  reasonable  doubt  upon  the  title — if 
the  law  upon  the  question,  on  which  the  title  depends,  is  not  well  settled.  This  case 
stands  thus  :  There  has  been  on  one  side  the  decision  of  Vice-Chancellor  Wigram  in 
[226]  Buckell  v.  Blenkhorn  (5  Hare,  131),  by  which,  in  the  present  case,  the  Master  of 
the  Rolls,  in  adjudicating  on  the  question  before  him,  has  held  himself  to  be  bound, 
tut  at  the  same  time  he  has  intimated  that,  in  the  absence  of  that  authority,  his  con- 
clusion would  have  been  diflferent.  When,  therefore,  the  Court  is  called  upon  to 
enforce  the  specific  performance  of  this  agreement,  it  is,  in  truth,  called  on  to  force 
upon  the  purchaser  a  title  which  a  Judge  of  this  Court  has  said,  that,  but  for  the 
authority  of  Buckell  v.  Blenkhorn,  he  would  not  ha^-e  compelled  a  purchaser  to  take. 
In  Pi/rke  v.  11'addingliam  (10  Hare,  1)  I  stated  my  opinion  as  to  the  rule  by  which  the 
Court  ought  to  be  guided  in  measuring  the  doubts  which  may  be  entertained  upon 
titles.  What  I  said  there  was,  that,  "  if  the  doubts  as  to  the  title  arise  upon  a  question 
connected  with  the  general  law,  the  Court  is  to  judge  whether  the  general  law  upon  the 
point  is  or  is  not  settled,  enforcing  specific  performance  in  the  one  case,  as  in  Moodi/  v. 
JFalters  (16  Ves.  283,  312),  and  Biscoc  v.  Perkins  (1  V.  &  B.  485,  493),  and  refusing  to 
enforce  it  in  the  other,  as  in  Blossc  v.  Lord  Clanmorris  (3  Bligh,  62),  and  Sloper  \.  Fish 
{2  V.  &  B.  145)."  To  that  opinion  I  adhere.  The  question  then  is,  whether  there  is 
a  reasonable  doubt  upon  the  point  of  law  in  this  case.  That  depends  upon  two  points  : 
iirst,  upon  the  true  construction  of  the  Act  of  Parliament ;  and,  secondl}-,  upon  the 
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effect  of  the  decision  in  Buckcll  v.  Blenkhorn.    With  reference  to  the  Act  of  Parliament, 
the  question  turns  upon  the  10th  section,  which  enacts,  "That  no  appointment  made 
by  will,  in  exercise  of  any  power,  shall  be  valid,  unless  the  same  be  executed  in  manner 
hereinbefore  required  ;  and  every  will  executed  in  manner  hereinbefore  required  shall, 
so  far  as  respects  the  execution  [227]  and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  will,  notwithstanding  it  shall  have  been  expressly  required 
that  a  will  made  in  execution  of  such  power  should  be  executed  with  some  additional 
or  other  form  of  execution  or  solemnity."    The  question  is,  what  is  the  meaning  of  the 
words  "  power  of  appointment  by  will,"  contained  in  that  section — whether  it  embraces 
every  case  in  which  a  power  of  appointment  may  be  exercised  by  will,  or  applies  only 
to  cases  in  which  the  power  is  in  terms  given  to  be  so  exercised  ?     The  language  of 
the  Act  leaves  this  point  in  doubt.     The  interpretation  clause,  in  defining  what  is 
meant  by  the  word  "will,"  when  used  in  the  Act,  saj's  that  that  word  .shall  extend  to 
a  testament  and  to  a  codicil,  and  to  an  appointment  by  will,  or  writing  in  the  nature 
of  a  will,  in  exercise  of  a  power ;  so  that,  according  to  the  interpretation  clause  of  the 
Act,  a  power  of  appointment  by  will  extends  to  and  includes  a  power  of  appointment 
by  testament  or  codicil,  or  writing  in  the  nature  of  a  will,  but  the  Act  goes  no  further. 
Everything  beyond  this  is  loft  to  judicial  determination.     In  the  case  before  us,  the 
power  is  to  be  exercised  "by  deed  or  deeds,  writing  or  writings  under  hand  and  seal, 
to  be  attested  by  two  credible  witnesses ;  "  and  no  doubt  the  words  "  writing  or 
writings,"  will  extend  to  authorize  the  power  being  exercised  by  note  or  memorandum 
or  other  document,  including  a  will,  or  writing  in  the  nature  of  a  will,  executed  with 
the  prescribed  formalities.     The  power  mentioned  in  the  statute  is  therefore  included 
within  the  power  given  by  the  instrument  before  us,  but  it  does  not  seem  to  me  tO' 
follow,  that  because  the  power  mentioned  in  the  statute  is  included  in  the  power  given 
by  the  instrument,  the  power  given  by  the  instrument,  is  therefore  a  power  to  which 
the  statute  was  intended  to  apply.     It  would  be  difficult,  I  think,  to  say,  that  a  power 
to  appoint  by  will  or  other  writing,  is  the  same  thing  as  a  power  to  [228]  appoint  by 
will  or  codicil,  or  writing  in  the  nature  of  a  will.     If,  therefore,  the  case  stood  upon 
the  statute  alone,  I  think  that  the  purchaser  could  not  be  compelled  to  take  this  title. 
It  was  said,  however,  that  the  point  was  settled  by  decision,  and  great  reliance  was 
placed  in  the  course  of  the  argument,  on  the  part  of  the  vendor,  upon  the  case  of 
Biich'U  V.  Blenkhorn,  but  I  doubt  whether  a  point  of  this  nature  can,  for  such  a  purpose 
as  we  have  here  to  deal  with,  be  considered  to  be  settled  by  a  single  decision  ;  and  at 
all  events  I  think  that  the  Court,  before  it  could  as  against  a  purchaser  hold  the  point 
to  be  settled  by  a  single  decision,  must   be  satisfied  that  the  decision  rests  upon 
grounds  open  to  no  doubt  or  question.    In  the  case  referred  to,  the  learned  Judge,  after 
noticing  the  decisions  upon  the  subject  before  the  late  statute,  says,  "  Before  the  Wills 
Act  the  word  'writing,'  in  cases  like  the  present,  had  received  a  judicial  interpretation, 
which  included  a  will.     But  the  Court  held,  that  they  could  not  dispense  with  the 
formalities  prescribed  by  the  instrument  creating  the  power,  although  they  were  not 
necessary  to  the  validity  of  the  will,  because  the  forms  being  in  themselves  without 
value,  could  have  no  equivalent.     Now,  by  the  Statute  of  Wills,  7  Will.  4  &  1  Vict. 
0.  26,  it  is  provided,  that  in  the  execution  of  wills,  one  given  form  shall  be  observed, 
and  that  such  form  shall  lie  equivalent  to  every  arbitrary  form  of  execution  which  the 
donor  of  a  power  may  prescribe.     It  was  not  at  the  expense,  but  in  favour  and  for 
the  benefit  of  such  donors,  and  in  order  that  their  intentions  might  not  be  disappointed 
by  the  neglect  of  useless  forms,  that  this  legislative  provision  was  made.     I  must 
presume  in  this  case,  that  Sarah  M'Lauchlan  made  the  deed  of  the  1st  September, 
1843,  with  the  knowledge  of  the  decisions  upon  the  word  'writing,'  and  with  know- 
ledge also  of  the  provisions  of  the  Wills  Act."     But  it  may  be  asked  whj^,  if  the 
provisions  of  the  statute  were  intended  to  extend  to  all  cases  [229]  in  which  powers 
of  appointment  can  be  exercised  by  will,  this  intention  was  not  distinctly  expressed  ? 
why  the  language  used  is,  "power  of   appointment  by  will,"  and  not   "power  of 
appointment  exerciseable  by  wilH"  and  it  may  be  .said  that,  assuming  the  testatrix 
to  have  known  that  the  general  word  "  writing"  authorized  an  appointment  by  will, 
and  that  a  will  executed  according  to  the  provisions  of  the  statute  would  operate  as 
an  execution  of  a  power  to  appoint  by  will,  .she  could  not  have  known  what  was  a 
power  to  appoint  by  will  within  the  meaning  of  the  statute.     I  do  not  mean  to  give 
any  opinion  as  to  the  correctness  of  the  conclusion  arrived  at  in  the  case  of  Buckell 
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V.  Blenhhorn,  but  I  think  it  would  be  going  too  far  to  hold  that  the  law  upon  this 
point  can  be  considered  to  be  finally  settled  by  that  case.  To  assume  that  a  power 
to  appoint  by  "any  writing"  is  identical  with  a  power  to  appoint  by  "will,"  is  in 
truth  to  assume  the  whole  question  upon  the  construction  of  the  Act  of  Parliament 
— a  question,  it  seems  to  me,  open  to  very  serious  doubt.  My  opinion,  therefore,  is, 
that  this  is  not  a  title  which  a  purchaser  ought  to  be  compelled  to  take. 

The  Lord  Justick  Knight  Bruce.  This  case,  perhaps,  is  very  near  the  line, 
but  I  think  it  does  just  fall  within  the  line  which  separates  such  cases  as  Jervoise  v. 
Duhf  of  Nortliumherland  (1  Jac.  &  W.  559),  and  Blossev.  Lord  Clanmorris  (Z  Bligh,  62), 
from  those  of  specific  performance.  Though  I  have  mentioned  Blossi'  v.  Lonl  Clanmorris, 
I  am  not  of  opinion  that  the  present  is  a  case  for  costs  on  either  side,  but  there  should 
be  no  action. 


[230]     Watson  v.  Marston.     Before  the  Lords  Justices.     Mai/  25,  June  4,  1853. 

A  mortgagee,  with  power  of  sale,  obtained  a  foreclosure  decree,  and  then  entered 
into  an  agreement  to  sell  the  estate,  with  a  clause  providing  that  as  the  vendor  was 
mortgagee,  with  power  of  sale,  she  would  only  enter  into  the  usual  covenant  that 
she  had  not  incumbered.  The  purchaser  objected  to  the  validity  of  the  foreclosure 
decree,  and  insisted  upon  having  the  conveyance  under  the  power  of  sale ;  and  on 
the  vendor  declining  to  convey  in  that  form,  instituted  a  suit  for  specific  perform- 
ance, in  which  the  vendor  adduced  evidence,  shewing  that  the  above-mentioned 
clause  was  inserted  by  inadvertence,  and  that  she  never  intended  to  incur  the  ri.sk 
of  opening  the  foreclosure  by  conveying  under  the  power.  Held,  that  the  mis 
apprehension  was  a  sufficient  defence  to  the  enforcement  of  a  conveyance  under  the 
power. 

This  was  the  appeal  of  the  Defendant,  a  mortgagee,  who  had  contracted  to  sell 
freehold  property  comprised  in  her  security,  and  against  whom  Vice-Chancellor 
Stuart  had  made  a  decree  in  a  suit  instituted  by  the  purchaser,  directing  the  specific 
performance  of  the  contract,  and  also  directing  that  the  conveyance  should  be  made 
by  the  Defendant  under  a  power  of  sale  contained  in  the  mortgage. 

The  question  was  whether  the  Plaintiff  was  entitled  to  a  conveyance  in  that  form 
or  must  take  the  title  under  a  decree  for  foreclosure,  obtained  under  the  following 
circumstances  : — 

The  mortgage  to  the  Defendant  was  created  by  an  indenture  dated  the  22d  of 
May  1847,  made  between  Joseph  Travis  Clay  of  the  first  part,  William  Clay  of  the 
second  part  (who  was  a  party  merely  for  the  purpose  of  joining  in  a  covenant  for 
payment  of  the  mortgage  money),  and  Ann  Marston  (the  Defendant)  of  the  third 
part ;  and  thereby  Joseph  Travis  Claj'  granted,  released  and  confirmed  the  heredita- 
ments in  question,  which  consisted  of  freehold  property  at  Birkenhead,  unto  and  to 
the  use  of  Ann  Marston,  her  heirs  and  assigns,  subject  to  a  proviso  for  redemption 
on  payment  of  £7,000  and  interest  on  the  22d  of  November  1847.  And  the  deed 
contained  a  power  of  sale,  either  in  the  event  of  default  [231]  being  made  in  payment 
of  the  principal  sum  of  £7000,  on  six  months'  notice  being  given  requiring  paj'ment 
thereof  as  therein  mentioned,  or  in  the  event  of  any  half-yearly  payment  of  interest 
being  at  any  time  thereafter  in  arrear  and  unpaid  by  the  space  of  three  calendar 
months  next  after  the  half-yearly  day  of  payment  upon  which  the  same  should  become 
due. 

A  second  mortgage  was  afterwards  made  by  an  indenture  dated  the  30th  of 
September  1847,  between  Joseph  Travis  Clay  of  the  one  part,  and  William  Clay  and 
William  Lucas  of  the  other  part,  whereby  Joseph  Travis  Clay  conveyed  the  premises 
to  William  Clay  and  William  Lucas,  their  heirs  and  assigns  (subject  to  the  former 
mortgage),  for  securing  the  payment  by  Joseph  Travis  Clay  to  William  Clay  and 
William  Lucas,  or  the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  or  their  or  his  assigns,  of  the  sum  of  X.3000  with  interest  thereon.  It 
appeared  that  this  amount  had  been  advanced  by  William  Clay  and  William  Lucas 
as  co-executors   and   co-trustees  with   Joseph   Travis  Clay,  under  the    will  of   one 
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William  Clay,  deceased,  out  of  trust-monies  held  by  them  upon  trusts  under  which, 
in  the  events  which  had  happened,  William  Lucas  and  Elizabeth  his  wife,  in  right  of 
Elizabeth  Lucas,  Daniel  Rutter  aTid  Hannah  Maria  his  wife,  in  right  of  Hannah 
Maria  Rutter  and  Sarah  Ann  Clay,  Amelia  Clay  and  Mary  Clay,  were  the  only 
persons  beneficially  entitled. 

On  the  5th  of  December  1848,  the  Defendant  filed  a  foreclosure  bill  against  the 
assignees  of  Joseph  Travis  Clay  and  of  William  Clay  (who  had  both  become 
bankrupt),  and  against  William  Clay,  William  Lucas  and  Elizabeth  his  wife,  Joseph 
Travis  Clay,  Daniel  Rutter  [232]  and  Hannah  Maria  his  wife,  Sarah  Ann  Clay, 
Amelia  Clay  and  Mary  Clay. 

The  Defendants  William  Clay,  William  Lucas  and  Elizabeth  his  wife,  Daniel 
Rutter  and  Hainiah  Maria  his  wife,  Sarah  Ann  Clay,  Amelia  Clay  and  Mary  Clay,  by 
their  answer  to  the  said  bill  respectively  stated,  amongst  other  things,  that  they  and 
each  of  them  did  thereby  renounce  and  disclaim  any  estate  or  interest  whatsoever  at 
law  or  in  equity  in  the  mortgaged  premises,  or  any  part  thereof,  or  in  any  other 
matters  or  matter  whatsoever  in  question  in  the  said  suit ;  and  that  they  had  by  a 
deed-poll  dated  the  8th  of  May  1849,  disclaimed  all  right,  title,  interest  and  estate 
whatsoever  in  the  premises. 

The  deed-poll  thus  referred  to  was  acknowledged  by  Elizabeth  Lucas  and  Hannah 
Maria  Rutter  according  to  the  provisions  of  the  Act  for  abolishing  fines  and  re- 
coveries, and  by  it  William  Clay,  William  Lucas  and  Elizabeth  his  wife,  Daniel 
Rutter  and  Hannah  Maria  his  wife,  Sarah  Ann  Clay,  Amelia  Clay  and  Mary  Clay, 
disclaimed  all  estate,  right,  title,  interest,  equity  of  redemption,  claim  and  demand 
whatsoever  in  or  to  the  several  pieces  or  parcels  of  land,  hereditaments  and  premises 
by  the  indenture  of  the  30th  of  September  1847,  expressed,  or  intended  to  be 
granted,  released  and  confirmed,  and  all  powers,  trusts  and  provisions  contained  in 
the  said  indenture  in  relation  thereto.  It  was  further  witnessed  by  this  deed  that 
William  Clay  and  William  Lucas  and  Elizabeth  his  wife,  Daniel  Rutter  and  Hannah 
]\Laria  his  wife,  Sarah  Ann  Clay,  Amelia  Clay  and  Mary  Clay,  for  the  satisfaction  of 
the  Defendant,  or  any  other  person  or  persons  who  were  or  might  be  interested  in 
the  same  hereditaments,  but  not  by  way  of  acknowledgment  or  admission  of  their 
or  any  of  their  having  accepted  the  [233]  conveyance  or  assurances  expressed  or 
intended  to  be  made  by  the  recited  indenture,  or  of  any  estate,  right,  title,  interest, 
equity  of  redemption,  claim  or  demand  whatsoever,  in,  to,  out  of  or  upon  all  or  any 
of  the  hereditaments,  and  so  far  only  as  they  lawfully  could  or  might,  but  no  further 
or  otherwise,  granted  and  released  unto  the  Defendant,  her  heirs  and  assigns,  the 
mortgaged  hereditaments  freed  and  discharged  of  and  from  all  right  or  equitj'  of 
redemption,  if  any  such  could  be  assumed  to  have  existed  under  the  indenture  of  the 
30th  of  September  1847. 

The  foreclosure  suit,  with  two  supplemental  suits  occasioned  by  a  sale  of  part  of 
the  property  and  a  change  of  assignees,  came  on  to  be  heard  on  the  23d  of  April 
1850,  and  a  decree  was  made  to  the  following  effect: — Upon  hearing  the  indenture 
of  mortgage  of  the  22d  of  May  1847,  and  the  deed-poll  of  the  8th  of  May  1849, 
read,  and  the  Defendants  William  Clay,  William  Lucas  and  Elizabeth  his  wife, 
Daniel  Rutter  and  Hannah  Maria  his  wife,  Sarah  Ann  Clay,  Amelia  Clay  and  Mary 
Clay,  by  their  answer,  disclaiming  all  interest  in  the  mortgaged  premises  at  Birken- 
head in  the  pleadings  mentioned,  and  the  Defendants  Henrjr  Philip  Hope,  John 
Brooke,  Joseph  Travis  Clay,  William  Pennell  and  John  Whitwell,  by  their  counsel 
consenting,  it  is  ordered  and  decreed  that  the  Defendants  shall  stand  absolutely 
deliarred  and  foreclosed  of  and  from  all  right,  title,  interest  and  equity  of  redemption, 
of,  in  and  to  the  hereditaments  comprised  in  the  Plaintiff's  mortgage. 

The  agreement  for  sale  was  dated  the  9th  of  December  1850,  and  was  made 
between  Ann  Marston,  for  herself,  her  heirs,  executors  and  administrators,  of  the 
one  part,  and  the  Plaintiff  James  Otley  Watson,  for  himself,  his  heirs,  executors  and 
administrators,  of  the  other  part. 

[234]  It  contained,  among  other  stipulations,  the  following  :  "  That  the  said  Ann 
Marston,  being  a  mortgagee  with  power  of  sale,  shall  enter  into  no  covenant  for  title, 
except  the  usual  covenant  against  incumbrances." 

The  abstracts  were  delivered  shortly  after  the  sale,  and  on  the  27th  of  December 
1850,  the  Plaintiffs  objections  to  the  abstracts  were  delivered  ;  one  of  which  was. 
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that,  the  Defendant  having  contracted  to  sell  as  mortgagee,  the  power  of  sale  should 
be  set  out. 

On  the  20th  of  January  1851,  Mr.  Fisher,  the  Defendant's  solicitor,  returned  his 
answers  to  the  objections,  and  thereb}'  stated  that  the  Defendant  sold  not  as  mort- 
gagee, but  as  absolutely  entitled  bj'  virtue  of  the  decree  of  foreclosui'e. 

After  some  correspondence,  Mr.  Fisher,  on  the  '26th  of  April  1851,  sent  to  the 
Plaintift"  a  letter  of  that  date,  wherein  he  suggested  that  the  power  of  sale  which 
the  Defendant  enjoyed  by  her  mortgage  ceased  when  the  decree  of  foreclosure  was 
made,  and  that  she  could  not  be  advised  to  convey  to  the  Plaintiff'  in  the  character 
of  mortgagee ;  but  he  offered  that  she  should  enter  into  the  ordinary  covenants  for 
title  as  owner,  instead  of  the  mere  covenant  that  as  mortgagee  she  had  not  in- 
cumbered, as  prescribed  by  the  contract. 

In  reply  to  the  last-mentioned  letter,  the  Plaintiff,  on  the  29th  of  April  18.51, 
wrote  to  Mr.  Fisher  as  follows :  "  I  am  not  sure  whether  I  knew  of  the  foreclosure 
suit  before  the  contract  was  signed.  I  think  not ;  but,  supposing  I  did,  it  is  manifest 
that  both  buyer  and  seller  preferred  an  exercise  of  the  power  of  sale  to  a  title  under 
the  suit,  and  that  preference  I  have  always  retained,  and  still  do  retain.  Whether 
the  decree  in  that  suit  de-[235]-stroyed  the  power  of  sale  is  a  matter  for  my  con- 
sideration rather  than  the  vendor's,  and  I  am  advised  it  does  not.  I  am  further 
advised  that  the  foreclosure  suit  is  defective." 

The  prayer  of  the  bill  in  the  present  suit  was,  that  the  Defendant  might  be 
decreed  specifically  to  perform  the  agreement,  and  under  and  by  virtue  and  in 
•exercise  of  the  power  of  sale  so  contained  in  the  mortgage  deed  of  the  22d  of  May 
1847,  as  aforesaid,  to  convey  and  assure  the  said  hereditaments  and  premises  to  the 
Plaintiff,  or  as  he  should  direct,  pursuant  to  the  terms  of  the  agreement. 

On  behalf  of  the  Defendant,  her  solicitor,  Mr.  Fisher,  deposed  that  the  clause 
relied  upon  in  the  agreement  as  to  the  Defendant  being  a  mortgagee  with  power 
of  sale  was  inadvertently  introduced,  having  been  copied  from  a  former  contract  for 
sale  of  another  part  of  the  property  entered  into  before  the  foreclosure  decree  was 
made ;  and  that,  although  the  several  other  clauses  and  stipulations  in  the  contract 
bad  been  the  subject  of  much  discussion  before  the  same  was  finally  settled,  yet  no 
discussion  whatever  took  place  relating  to  that  clause,  nor  had  the  same  been  in  any 
manner  adverted  to  by  either  party  in  the  course  of  the  discussion  which  took  place 
relative  to  the  other  terms  of  the  contract ;  and  that  the  Defendant  and  her  solicitor 
fully  supposed  and  believed  that  the  Defendant  was  selling  the  estate  as  the  absolute 
owner  thereof,  and  without  any  liability  to  account  for  the  proceeds  of  such  sale  to 
any  one. 

By  the  decree  under  appeal  it  was  declared  that  the  Plaintiff  was  entitled  to  a 
specific  performance  of  the  contract  or  agreement  dated  the  9th  of  December  1850, 
on  the  footing  that  the  Defendant  thereby  contracted  or  [236]  agreed  with  the 
Plaintiff  to  sell  the  hereditaments  and  premises  comprised  in  the  said  contract  or 
agreement,  as  mortgagee  with  power  of  sale;  and  it  was  ordered  that  the  Defendant, 
Ann  Marston,  should,  under  and  by  virtue  and  in  exercise  of  the  power  of  sale  con- 
tained in  the  mortgage  deed  of  the  22d  of  May  1847,  convey  and  assure  the 
bereditaments  and  premises  comprised  in  the  said  contract  or  agreement  to  the 
Plaintiff,  or  as  he  should  direct,  and  do  and  execute  all  necessary  acts  and  deeds  for 
that  purpose. 

Mr.  Rolt,  Mr.  Follett  and  Mr.  Bazalgette,  for  the  Plaintiff. 

The  agreement  was  expressly  entered  into  by  the  Defendant  in  the  character  of 
mortgagee  with  power  of  sale,  and  the  Plaintiff  is  entitled  to  have  it  specifically  per- 
formed by  the  Defendant  in  that  character.  The  Defendant  has  instituted  no  suit  to 
reform  the  agreement,  nor  has  she  any  case  for  such  relief.  There  would  be  an  end 
of  the  relief  by  way  of  specific  performance  if  it  were  a  sufficient  defence  to  say  that 
the  Defendant  did  not  contemplate  all  the  consequences  of  the  contract.  [The 
Loud  Justice  Knicht  Bruce.  Although  at  law  "ignorantia  juris  non  juvat,"  the 
maxim  is  not  universally  applicable  in  equity.  I  doubt  whether  the  Plaintiff  is  not 
preferring  a  bad  to  a  good  title.]  The  foreclosure  decree  gives  no  time  for  redemp- 
tion, but  proceeds  upon  a  deed  of  disclaimer  executed  by  two  trustees  and  two 
married  women.  Six  months  had  not  elapsed  from  the  time  of  the  decree  when  the 
sale  was  made.     [The  Lord  Justice  Knioht  Bruce.     Were  they  not  Co-defendants 
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with  their  husbands  in  the  foreclosure  suit ;  and  if  so,  could  they  afterwards  set 
aside  the  decree?  His  Lordship  referred  to  Turner  v.  Turner  (2  De  G.  M.  &  G.  28).} 
If  the  title  is  too  doubtful,  under  the  fore-[237]-closure  decree,  to  be  forced  on  a 
purchaser,  he  is  entitled  under  the  contract  to  have  it  made  under  the  power  of  sale. 
This  is  no  hardship  on  the  vendor.  She  obtained  an  irregular  decree  for  foreclosure, 
and  in  less  than  six  months  afterwards  sold  for  a  sum  three  times  as  great  as  the 
amount  due  to  her  for  principal  and  interest  on  her  debt.  The  agreement  for  sale 
itself,  being  binding  in  equity,  has  the  same  efiect  (if  any)  in  opening  the  foreclosure 
as  a  conveyance  would  have ;  and  the  decree  for  specific  performance  has  not,  there- 
fore, deteriorated  her  position.  The  Plaintiff  is  at  all  events  entitled  to  a  specific 
performance  and  to  a  good  title  ;  and,  if  that  title  cannot  be  made  under  the  fore- 
closure decree,  the  Defendant  must  make  it  otherwise,  having  the  power  to  do  so. 

They  referred  to  Forster  v.  Hoggart  (15  Q.  B.  155). 

Mr.  Malins  and  Mr.  C.  Barber,  for  the  Appellant.  The  remedy  by  way  of 
specific  performance  is  discretionary,  and  will  not  be  granted  if  the  contract  has  been 
entered  into  under  a  mistake  :  Lm'd  Towm^hend  v.  Stangroom  (6  Ves.  328).  And  it  is 
not  necessary  for  the  Defendant  to  institute  any  cross-suit  to  rescind  or  reform  the 
agreement. 

Mr.  Rolt,  in  reply.  It  is  true  that  the  relief  by  way  of  specific  performance  is 
discretionary,  but  the  discretion  is  not  arbitrary.  It  is  regulated  by  defined  rules 
and  principles. 

The  Lord  Justice  Turner.  The  Plaintiff  has  filed  this  bill  to  enforce  the 
specific  performance  of  an  agreement  entered  into  under  these  circumstances : — The 
Defendant  was  originally  a  mort-[238]-gagee  of  the  estate,  and  had  obtained  in  1850 
a  decree  for  foreclosure.  Whether  the  equity  of  redemption  was  regularly  or  com- 
pletely foreclosed  may  be  open  to  question.  It  may  be  that  the  title  under  the  decree 
could  not  be  enforced  upon  a  purchaser. 

The  contract  for  purchase,  however,  contained  this  clause,  "The  vendor  being  a 
mortgagee  with  power  of  sale  will  only  enter  into  the  usual  covenant  that  she  has 
not  incumbered."  That,  no  doubt,  imported  that  the  Defendant  did  contract,  in  the 
character  of  mortgagee  with  a  power  of  sale.  The  question  which  we  have  to 
consider  is,  whether  the  agreement  containing  these  words  is  to  be  enforced  against 
her  by  directing  a  conveyance  under  the  power.  It  is  clear,  if  the  evidence  is  correct, 
that  the  agreement  was  entered  into  by  the  Defendant  under  the  impression  that  the 
surplus  after  payment  of  her  debt  was  to  be  her  property,  for  which  she  was  to  be 
under  no  liability  to  account.  And  I  do  not  see  that  there  is  any  evidence  to  dis- 
place that  view,  or  to  shew  that  Mr.  Fisher  was  in  any  way  aware  that  the  effect  of 
the  insertion  in  the  contract  of  the  clause  in  question  would  place  the  Defendant  in 
the  position  of  being  liable  to  account  to  the  parties  interested  in  the  equity  of 
redemption  for  the  surplus.  j 

Now,  relief  by  way  of  specific  performance  is  always  within  the  discretion  of  the 
Court.  This  discretion  is  of  course  to  be  exercised  carefully.  Specific  performance 
is  not  to  be  withheld  merely  upon  a  vague  idea  as  to  the  true  effect  of  the  contract 
not  having  been  known.  But,  upon  the  evidence  in  this  case,  I  think  that,  although 
there  may  have  been  an  intention  to  complete  under  the  mortgage  title,  there  was  no 
impression  on  Mr.  Fisher's  part  that  the  eflFect  would  be  to  convert  the  Defendant 
into  a  trustee  of  the  surplus  for  the  mortgagors.  He  [239]  may  have  intended  that 
the  purchase  should  be  completed  under  the  power :  but  it  clearly  was  not  his 
intention  to  deprive  the  Defendant  of  the  benefit  of  the  foreclosure.  The  rules  upon 
which  the  Court  acts  will  appear  from  two  or  three  cases.  In  Costigan  v.  Hastier  (2 
Sch.  &  Lef.  166),  Lord  Redesdale  said  "When  a  person  undertakes  to  do  a  thing 
which  he  can  himself  do,  or  has  the  means  of  making  others  do,  the  Court  compels 
him  to  do  it  or  procure  it  to  be  done,  unless  the  circumstances  of  the  case  make  it 
highly  unreasonable  to  do  so.  Hastier  had  a  contract  with  Parker,  which  he  could 
have  carried  into  execution,  provided  he  could  either  have  got  the  consent  of  the 
mortgagee  to  the  lease,  contracted  for  by  Parker,  or  the  claim  of  the  mortgagee  could 
have  been  satisfied  by  payment  of  a  mortgage  debt.  If  a  mortgagor  contracts  to 
make  a  lease,  the  tenant  has  a  right  to  say,  '  You  shall  either  obtain  the  consent  of 
the  mortgagee  or  redeem  the  mortgage  ;  or  if  you  complain  of  the  hardship  of  this, 
you  shall  rescind  the  contract.'     A  Court  of  Equity  may  not  compel  the  mortgagor. 
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if  highly  inconvenient,  to  pay  oflf  the  mortgage  for  the  purpose  of  giving  effect  to  the 
contract ;  but  then  he  shall  not  enforce  it  against  the  tenant,  if  the  tenant  does  not 
wish  to  abide  by  it.  If  the  tenant  will  not  give  up  the  contract,  the  Court  might 
say  that  it  should  not  be  specificali}'  enforced  against  the  landlord  under  such  circum- 
stances, and  leave  the  tenant  to  seek  his  compensation  in  damages  at  law."  ll'edij- 
iivod  V.  Adams  (6  Beav.  605)  was  as  strong  a  case  as  could  be.  'Ihere  Lord  Langdale 
said,  "I  conceive  the  doctrine  of  the  Court  to  be  this,  that  the  Court  exercises  a 
discretion,  in  cases  of  specific  performance,  and  directs  a  specific  performance  unless 
it  should  be  what  is  called  highly  unreasonable  to  do  so.  What  is  more  or  less 
reasonable,  is  not  a  thing  that  you  can  dehne  :  it  [240]  must  depend  on  the  circum- 
stances of  each  particular  case.  The  Court,  therefore,  must  always  have  regard  to 
the  circumstances  of  each  case,  and  see  whether  it  is  reasonable  that  it  should,  by  its 
extraordinary  jurisdiction,  interfere  and  order  a  specific  performance,  knowing  at  the 
time  that  if  it  abstains  from  so  doing,  a  measure  of  damages  may  be  found  and 
awarded  in  another  Court.  Though  j-ou  cannot  define  what  may  be  considered 
unreasonable,  by  way  of  general  rule,  you  may  very  well,  in  a  particular  case,  come 
to  a  lialance  of  inconvenience,  and  determine  the  propriety  of  leaving  the  Plaintiff  to 
his  legal  remedy  by  recoveiy  of  damages." 

If  we  acceded  to  the  Kespondent's  argument,  we  should,  I  think,  be  deviating 
from  the  principles  on  which  the  Court  has  acted  in  these  cases.  The  Court  does  not 
refuse  a  specific  performance  on  the  arbitrary  discretion  of  the  Judge.  It  must  be 
satisfied  that  the  agreement  would  not  have  been  entered  into  if  its  true  effect  had 
been  understood. 

It  was  insisted  that  the  foreclosure  was  as  much  opened  by  the  agreement  to  sell 
under  the  power  as  it  would  be  by  a  conveyance.  I  am  by  no  means  satisfied  that 
this  was  the  case.  I  do  not  think,  that  by  reason  of  the  inadvertent  introduction  of 
the  clause  relied  upon,  it  would  be  competent  to  the  mortgagors  to  insist  that  the 
foreclosure  was  opened.  To  dispose  of  that  question,  it  would  be  necessary  to  see 
under  what  circumstances  that  stipulation  found  its  way  into  the  agreement.  Now, 
it  appears  upon  the  evidence,  that  the  clause  was  copied  from  the  draft  of  another 
contract  which  had  been  prepared  before  the  decree  for  foreclosure  had  been  made, 
and  that  being  thus  transcribed  from  one  draft  into  the  other,  it  was  overlooked  and 
allowed  to  remain,  although  the  vendor  had  between  the  preparation  of  the  two  ac- 
[241]-quired  the  absolute  fee.  It  is  stated  in  the  evidence  that  no  discussion  took 
place  till  after  the  engrossment  of  the  agreement ;  and  that  at  the  time  of  the  pre- 
paration of  the  draft,  the  Defendant  believed  that  she  was  the  absolute  owner  of  the 
property,  and  was  prepared  to  sell,  and  intended  to  sell,  as  the  absolute  owner,  having 
obtained  the  decree  with  that  object.  It  appears  that  she  did  not  consider  that  she 
was  an}'  longer  liable  to  account.  Under  these  circumstances,  I  think  we  should  not 
be  justified  in  depriving  her  of  the  benefit  of  any  right  she  may  have  against  the 
mortgagors. 

Our  refusal  to  direct  a  specific  performance  is  not  the  exercise  of  an  arbitrary 
discretion  ;  but  being  satisfied  that  the  circumstances  of  the  case  bring  it  within  the 
rule  to  be  deduced  from  former  decisions,  we  think  that  the  bill  must  be  dismissed, 
unless  the  Plaintiff  will  accept  the  conveyance  which  the  Defendant  is  ready  to 
execute. 

The  Lord  Justice  Knight  Bruce  concurred. 

June  4.  The  case  stood  over  for  the  Plaintiff  to  consider  whether  he  would  take 
the  title  under  the  foreclosure,  and  it  is  believed  that  ultimately  terms  were  arranged 
for  the  completion. 

[242]     Watson  v.  Allcock.     Before  the  Lords  Justices.     June  7,  1853. 

[S.  C.  22  L.  J.  Ch.  858  ;  17  Jur.  568 ;  1  W.  R.  399.] 

By  an  agreement  between  bankers,  a  customer  and  a  surety,  the  surety  guaranteed  the 
balance  due  or  to  become  due  from  the  customer,  subject  to  a  limit  and  to  a  proviso 
empowering  the  surety  at  any  time  to  determine  by  notice  his  liability  as  to  sub- 
sequent dealings.     The  customer  afterwards  obtained  a  loan  from  the  bank  beyond 
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the  limit  of  the  guarantee  on  a  warrant  of  attorney,  and  simultaneously  with  it  a 
second  agreement  was  entered  into  between  the  bankers,  the  customer  and  surety 
that  the  warrant  of  attorney  should  not  prejudice  or  affect  the  former  agreement, 
and  that  the  bank  would,  at  any  time  when  requested  by  the  surety,  enter  up 
judgment  and  issue  execution.  The  bank  omitted  to  file  the  warrant  of  attorney, 
and  the  customer  became  bankrupt.     Held, 

1.  That  the  agreement  to  issue  execution  was  not  nudum  jMctum. 

•J.  That  by  the  omission  to  file  the  warrant  of  attorney  the  surety  was  discharged. 

3.  That  the  surety  who  had  pleaded  to  an  action  on  the  guarantee,  and  then  filed  a 
bill  for  an  injunction,  had  put  the  bank  to  unnecessary  costs,  and  could  only  be 
relieved  in  equity  on  paying  the  costs  at  law  subsequent  to  the  declaration. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart,  restraining  pro- 
ceedings at  law  upon  a  guarantee  given  by  the  Plaintiff  on  the  14th  February,  1850, 
to  the  Craven  Bank,  to  secure  all  sums  then  due  or  which  might  become  due  from 
the  Plaintiff's  son  to  the  bank,  to  the  extent  of  £1000,  provided  that  if  the  Plaintiff 
should  give  notice  in  writing  to  the  Craven  Bank  determining  the  guarantee,  he 
should  be  liable  only  to  the  extent  aforesaid  for  the  amount  due  from  John  Watson, 
the  son,  to  the  Craven  Bank  at  the  time  of  giving  such  notice,  but  not  for  any  money 
advanced  or  liability  incurred  by  the  Craven  Bank  subsequent  to  the  date  of  such 
notice. 

The  question  was  as  to  the  effect  upon  this  guarantee  of  a  subsequent  transaction 
in  March  1851,  when  the  balance  due  on  the  guarantee  amounted  to  £1000.  In  that 
month  the  bank  advanced  to  the  son  £300,  in  addition  to  the  £1000,  upon  his 
warrant  of  attorney,  dated  the  19th  of  March  1851,  to  confess  judgment  for  £2600, 
subject  to  a  defeasance  on  payment  of  the  floating  balance  of  his  account  not  exceed- 
ing £1300,  and  a  proviso  that  the  guarantee  given  bj'  the  Plaintiff  should  not  in  any 
[243]  manner  be  prejudiced  or  affected  by  the  warrant  of  attorney. 

Contemporaneously  with  the  warrant  of  attorney  the  father,  the  son  and  the  bank 
signed  an  agreement,  whereby  after  reciting  that  the  son  had  executed  the  warrant 
of  attorney  with  his  father's  sanction,  it  was  agreed  and  declared  that  the  memoran- 
dum of  the  14th  of  February  1850  should  not  be  in  any  manner  prejudiced  or  affected 
by  the  execution  of  the  warrant  of  attorney,  or  by  any  judgment  to  be  entered  up 
and  execution  issued  thereon,  and  that  all  monies  recovered  under  the  warrant  of 
attorney  should  be  first  applied  in  reduction  of  the  balance  of  the  lianking  account  of 
the  son  remaining  due  at  the  time  of  levying  such  execution,  before  the  memorandum 
of  the  14th  of  February  should  be  capable  of  being  performed  or  satisfied  by  the 
Plaintiff,  either  wholly  or  in  part,  to  the  end  and  intent  that  the  father's  guarantee 
should  remain  effectual  to  the  extent  of  £1000,  after  judgment  should  have  been 
entered  up  on  the  warrant  of  attorney  and  execution  levied  in  pursuance  thereof,  and 
the  proceeds  of  such  execution  placed  to  the  credit  of  the  son's  account.  And  it  was 
lastly  declared  and  agreed,  that  for  the  privilege  or  protection  of  the  Plaintiff  (in 
addition  to  the  proviso  contained  in  the  memorandum  of  the  14th  of  February  for 
discharging  him  from  continuing  his  responsibility  on  his  giving  notice  to  the  bank  of 
his  desire  to  be  so  discharged),  the  bank  should,  on  being  required  so  to  do  in  writing 
by  the  Plaintiff  (although  such  requisition  should  in  nowise  be  necessary  as  between 
the  bank  and  the  son),  enter  up  judgment  on  the  warrant  of  attorney,  and  levy 
execution  thereon  against  the  goods  and  chattels  of  the  son,  as  soon  as  practicable, 
and  apply  the  proceeds  of  such  execution  in  reduction  of  the  balance  of  the  son's 
account. 

[244]  The  warrant  of  attorney  was  not  filed  according  to  the  provisions  of  the 
136th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849. 

On  the  24th  of  March  1851,  judgment  was  entered  up  upon  it. 

On  the  25th  of  August  1851,  the  Plaintiff,  by  notice  in  writing,  required  the 
bank  to  levy  execution.  Execution  was  accordingly  levied,  and  goods  sold  under  it 
to  the  amount  of  the  debt  due  from  the  son  to  the  bank. 

Shortly  afterwards  the  son  became  bankrupt,  and  his  assignees  recovered  back 
from  the  Ijank  the  amount  levied  under  the  execution,  by  reason  of  the  omission  to 
file  the  warrant  of  attorney,  or  a  copy  of  it,  according  to  the  provisions  of  the  Act. 
The  bank  then  proved  under  the  bankruptcy,  and  having  received  two  dividends  of 
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7s.   6d.  and  8d.  in    the  pound  on  their  debt,  they  brought  an  action  agaiii.st   the 
Plaintitf  on  the  guarantee. 

The  Plaintiff  pleaded  several  pleas,  and  afterwards  filed  the  present  bill  for  the 
delivery  up  of  the  memorandum,  and  an  injunction  to  restrain  further  proceedings  at 
law  upon  it. 

The    Vice-Chancellor    made    a   decree   accordingly,    with    costs.      (NoTE. His 

Honour's  judgment  will  be  found  repoited  in  the  first  volume  of  Messrs.  Smale  it 
Gitiard's  Reports,  p.  319.) 

The  Defendants  appealed  from  the  whole  decree. 

Mr.  J.  Baily  and  Mr.  W.  A.  Collins,  for  the  Plaintiff. 

It  was  the  duty  of  the  bank,  as  between  them  and  the  [245]  Plaintiff,  to  file  the 
warrant  of  attorney  ;  and  as  the  loss  has  been  occasioned  by  their  neglect  to  do  so, 
they  cannot  call  upon  the  Plaintiff  to  make  it  good.  It  is  well  settled,  that  any 
conduct  of  the  creditor  which  may  prejudice  the  surety,  discharges  him. 

They  cited  Acraman  v.  Hernaman  (15  Jur.  1008),  Uaiiel  v.  Butler  (2  Sim.  &  St. 
457),  Strabm  v.  Bastall  (2  T.  R.  366),  Bmser  v.  Cox  (6  Beav.  110). 

Mr.  Malins  and  Mr.  H.  Nichols,  for  the  Appellants. 

The  original  guarantee  was  wholly  independent  of  the  agreement  of  1851,  and 
cannot  be  affected  by  it.  As  between  the  Plaintiff  and  the  bank,  the  latter  agree- 
ment was  a  mere  nudnin  pacftnii :  and  moreover  it  provided,  that  the  original 
guarantee  should  not  be  prejudiced  or  affected  by  the  warrant  of  attorney. 

(The  Lord  Justice  Knight  Bruce  referred  to  Dn/den  v.  Frost  (3  Myl.  & 
Cr.  670) .) 

Mr.  Baily  was  only  called  on  to  reply  on  the  question  of  costs. 

The  Lord  Justice  Turner.  This  case  appears  to  me  to  be  free  from  any 
reasonable  doubt.  The  transaction  in  question  seems  to  have  been  this : — There 
was  a  guarantee  given  by  the  Plaintiff  in  February  1850,  to  the  Craven  Bank  for  the 
amount  which  might  from  time  to  time  be  due  to  the  bank  on  their  account  current 
with  the  Plaintift"'s  son,  to  the  extent  of  £1000.  In  the  month  of  March  1851,  the 
son  required  a  further  credit  from  the  bank  to  the  extent  [246]  of  £300,  and  it  was 
agreed  that  further  credit  to  that  extent  should  be  given  by  the  bank  to  the  son, 
upon  the  terms  of  the  son  giving  to  the  bank  a  warrant  of  attorney  to  secure  the 
whole  £1300.  What  the  effect  of  that  would  have  been  if  the  transaction  had  rested 
on  the  warrant  of  attorney  it  is  not  necessary  for  us  to  decide ;  for,  besides  the 
warrant  of  attorney,  there  was  a  document  connected  with  it,  by  which  the  father 
became  a  party  to  the  latter  transaction  with  the  bank.  This  document  was  an 
agreement  between  the  father  and  son  and  the  bank,  stipulating  that,  for  the  privilege 
and  protection  of  the  father,  in  addition  to  the  proviso  contained  in  the  original 
guarantee  or  memorandum  of  February  1850,  for  discharging  him  from  continuing 
responsibility,  on  his  giving  notice  to  the  bank  of  his  desire  to  be  so  discharged,  the 
bank  should,  on  being  required  in  writing  by  the  father  to  do  so,  enter  up  judgment 
on  the  warrant  of  attorney,  and  levy  execution  thereon  against  the  goods  and  chattels 
of  the  son  as  soon  as  practicable,  and  apply  the  proceeds  of  such  execution  in  reduc- 
tion of  the  balance  of  the  banking  account.  There  is  a  distinct  undertaking,  there- 
fore, by  the  bank,  contained  in  the  memorandum  of  the  19th  of  March  1851,  that 
they  will,  upon  the  requisition  of  the  father,  immediately  levy  execution  against  the 
son  in  respect  of  the  £1300  secured  by  the  warrant  of  attorney.  A.ssuming  that 
undertaking  to  be  founded  on  a  sufficient  consideration,  it  placed  the  bank  in  this 
situation — that  they  were  bound  to  issue  execution  upon  the  application  of  the 
father ;  and  the  obligation,  therefore,  was  upon  the  bank  to  place  themselves  in  a 
position  to  issue  the  execution.  For  this  purpose  it  was  necessary  for  them  to  file 
the  warrant  of  attorney  within  twenty-one  days,  as  required  by  the  Bankrupt  Law 
Consolidation  Act  (12  &  13  Vict.  c.  106,  s.  136) ;  but  this  they  failed  to  do,  and  the 
consequence  is,  that  the  agreement  they  entered  into  with  the  Plaintiff  could  [247] 
not  be  carried  into  effect,  and  the  security  given  to  them  by  the  warrant  of  attorney 
has  been  lost.  It  has  been  contended,  however,  that  there  was  no  sufficient  con- 
sideration for  the  agreement  of  the  19th  of  March  1851  ;  but  that  agreement  was 
connected  with  the  warrant  of  attorney  of  the  same  date,  which  again  was  connected 
with  the  further  loan  ;  and,  taking  the  three  instruments  together,  I  think  there  was 
sufficient  consideration  for  the  agreement.     It  was  observed,  also,  that  there  is  an 
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express  provision  in  the  agreement  that  the  original  guarantee  should  not  be  in  any 
manner  prejudiced  or  aftocted  by  the  execution  of  the  warrant  of  attorney  ;  and  it 
was  argued  that  this  saved  whole,  under  all  circumstances,  the  rights  of  the  bank  on 
the  original  guarantee.  But  the  agreement  only  provides  that  the  guarantee  shall 
not  be  prejudiced  or  affected  by  the  execution  of  the  warrant  of  attorney,  or  by 
judgment  to  be  entered  up  upon  it ;  and  the  observation,  therefore,  does  not  remove 
the  argument  on  the  Plaintiff's  behalf,  that  the  guarantee  is  affected  by  the  neglect  on 
the  part  of  the  bank  in  making  effectual  their  security. 

I  think,  therefore,  that  this  decree  is  right ;  and  the  only  remaining  question  is  as 
to  the  costs  below  and  those  of  the  appeal.  Now  the  Plaintiff  in  equity,  it  appears, 
thought,  in  the  first  instance,  that  he  had  a  good  defence  at  law,  and  pleaded  several 
pleas  in  an  action  brought  by  the  bank  upon  the  original  guarantee  to  recover  the 
£1000.  He  allowed  the  action  to  go  on  until  the  record  was  completed,  and  then, 
and  not  till  then,  he  filed  this  bill  for  relief  against  the  guarantee.  I  concur  in 
Mr.  Malins'  argument,  that  where  a  party  defends  an  action  at  law,  and  afterwards 
resorts  with  success  to  a  Court  of  Equity,  it  is  the  habit  of  the  Court  not  to  saddle 
his  opponent  with  the  costs  both  at  law  [248]  and  in  equity,  but  only  with  the  costs 
of  one  proceeding.  The  Plaintiff"  was  entitled  to  have  the  question  fairly  tried,  and 
to  have  the  costs  of  one  trial  of  it,  but  of  one  only.  The  effect  of  his  proceedings  in 
this  case  has  been,  that  he  has  put  the  Defendants  to  the  expense  of  a  double 
litigation.  The  Defendants  have  failed  in  equity,  and  the  Vice-Chancellor  was  there- 
fore right  in  giving  the  costs  in  equity  against  them.  But  it  was  the  duty  of  the 
Plaintiff"  to  have  elected  at  an  earlier  stage  of  the  action  at  law  to  what  proceeding  he 
would  resort.  He  should  not  have  pleaded,  and  put  the  Defendants  lU  equity  to  a 
further  expense  at  law.  My  opinion  is,  that  the  right  mode  of  dealing  with  the  costs 
at  law  will  be  to  direct  that  the  Plaintiff  in  equity  should  pay  the  costs  at  law  sub- 
sequent to  the  declaration ;  and  with  respect  to  the  costs  of  the  appeal,  I  think  that 
the  Plaintiff  in  equity  should  have  the  deposit  only. 

The  Lord  Justice  Knight  Bruce.  The  warrant  of  attorney  and  the  agreement 
of  March  1851,  formed  essentially  one  transaction,  and  the  agreement  therefore 
cannot  be  considered  as  otherwise  than  for  valuable  consideration  as  between  the 
surety  and  the  bankers,  because  under  the  former  agreement,  that  of  February  1850, 
the  surety  had  power  to  give  notice  to  determine  his  liability  for  any  advance  or 
debt  that  might  be  incurred  after  that  notice.  The  transaction  of  March  1851,  was 
•calculated,  and  probably  intended,  materially  to  influence  and  guide  his  discretion  as 
to  giving  or  abstaining  from  giving  such  a  notice.  The  agreement  of  March  was 
therefore  a  binding  agreement  in  every  sense  between  the  bank  and  the  surety.  So 
viewing  the  case,  I  think  it  impossible  to  come  to  any  other  conclusion  upon  the 
transactions  of  March  than  this,  viz.,  that,  as  between  the  sui'ety  and  the  bankers,  it 
became  the  [249]  duty  of  the  latter,  not  merely  by  implied  but  by  express  contract, 
to  give  the  surety  power  to  make  the  warrant  of  attorney  an  available  and  eff'ectual 
instrument,  which  they  abstained  from  doing.  I  entirely  agree  with  what  has  been 
said. 


[249]     BouTTS  V.  Ellis.     Before  the  Lords  Justices.     June  8,  1853. 

[S.  C.  17  Jur.  585;  1  W.  R.  400.] 

A  testator,  four  days  before  his  death,  said  to  his  wife — "  I  am  a  dying  man  ;  you 
will  want  money  before  my  affairs  are  wound  up."  On  the  following  day  he  gave 
his  wife  a  crossed  cheque,  and,  on  the  next  day  but  one,  remembering  that  the 
cheque  was  crossed,  he  asked  a  friend  who  visited  him  to  take  it,  and  give  the  wife 
another  for  it,  which  the  friend  did,  but  his  cheque  was  post-dated.  The  testator's 
cheque  was  paid  before  the  testator's  death  to  his  friend,  who,  after  that  event, 
gave  to  the  widow  a  cheque  not  post-dated  for  the  other.  Held,  that  the  transaction 
constituted  a  good  donatio  mmiis  causd. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls,  reported  in  the 
17th  Volume  of  Mr.  Beavan's  Reports,  p.  121,  where  the  facts  are  fully  stated.     The 
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following  is  a  short  outline  of  them  : — On  the  29th  of  February,  Thomas  Ellis,  the 
testator  in  the  cause,  told  his  wife  that  he  was  (lying,  and  that  she  would  require 
money  before  his  aflairs  were  wound  up.  On  the  following  day,  he  signed  and 
delivered  to  her  a  cheque  upon  his  bankers  for  £1000.  On  the  4th  of  March, 
remembering  that  the  cheque  was  crossed,  he  asked  a  fiiend  named  liiliitcr  wlio  called 
upon  him,  to  give  his  wife  another  uncrossed  cheque  upon  the  bankers  of  the  latter  in 
exchange  for  the  crossed  cheque.  Mr.  Billiter  did  .so,  liut  his  cheque  was  post-dated. 
The  testator  died  on  the  4th  of  ^Nlarch  ;  but  before  his  death,  Mr.  Billiter  had  received 
the  proceeds  of  the  testator's  cheque.  On  a  subsequent  day  he  received  back  his 
post-dated  cheque,  and  gave  the  widow  one  not  post-dated,  which  was  duly  honoured. 
The  Master  of  the  Rolls  had  held  that  the  gift  was  valid,  indepentlentlv  of  the 
question  whether  it  was  a  good  donatio  tnortis  cuusd.     The  residuary  legatee  appealed. 

[250]  Mr.  W.  E.  Ellis,  in  support  of  the  appeal.  This  was  not  a  good  gift  infer 
riivs,  for  the  subject  of  the  gift  was  the  post-dated  cheque,  which  was  mere  waste 
paper.  The  testator  might  have  recovered  back  the  proceeds  of  his  own  chec(ue,  but 
his  wife  of  course  could  not;  nor  was  there  anything  like  a  settlement  of  it  to  her 
separate  use.  Indeed,  it  is  clear  that  there  was  no  intention  to  make  a  gift  if  the 
testator  had  recovered.  The  objection  as  to  the  worthlessness  of  the  paper,  which 
was  the  only  article  given  to  the  wife,  is  fatal  to  it  as  a  donatio  mortis  raund. 

Mr.  Lloyd  and  Mr.  Hislop  Clark,  for  the  widow,  and  Mr.  W.  W.  Coopei',  for  the 
executors,  were  not  called  upon. 

The  Lord  Justice  Kxiuht  Bruce.  The  circumstances  in  which  this  gift  differs 
from  an  ordinary  and  unquestionable  donation  mortis  causa  are  accidental  merely,  not 
essential  or  substantial.  It  appears  to  me  as  plain  and  good  a  donatio  mortis  causa  as 
I  have  ever  seen  or  heard  of. 

The  Lord  Justice  Turner.  I  also  feel  no  doubt  upon  this  case.  I  think  that 
the  gift  of  the  original  cheque  was  never  revoked,  and  that  it  constituted  a  good 
donatio  mortis  cansd. 


[251]     Wallis  )'.  Bastard.     Before  the  Lord  Chancellor  Lord  Cranworth 
and  the  Lords  Justices.     JVor.  21,  1853. 

[S.  C.  17  Jur.  1107  ;  2  Eq.  Rep.  508 ;  2  W.  R.  47.] 

An  estate  was  mortgaged  in  1841  for  £2000,  with  interest  at  £5  per  cent.  In  1842 
the  mortgagor  died,  and  in  the  same  year  the  devisees  of  the  equity  of  redemption 
sold  bj'  auction  the  mortgaged  premises,  together  with  other  lands  of  the  mort- 
gagor's, for  £2700,  to  the  mortgagee.  The  usual  deposit  was  paid  at  the  time  of 
the  sale,  and  by  the  conditions  of  sale  £4  per  cent,  was  payable  on  the  balance  of 
the  purchase-money.  The  mortgagee  entered  into  possession  in  1842,  and  remained 
in  such  possession  until  her  death  in  1847,  when  her  devisees  entered  into  posses- 
sion. Upon  a  claim  filed  by  the  devisees  of  the  mortgagor  against  the  devisees  and 
executors  of  the  mortgagee  for  specific  performance  of  the  contract  to  purchase, 
eleven  years  after  the  sale,  no  demand  having  been  made  during  that  period  either 
for  the  payment  of  the  residue  of  the  purchase-money  into  Court,  or  for  interest 
on  the  mortgage.  Held,  under  the  circumstances,  that  a  set-oS  2iro  tanto  was  to  be 
inferred  at  the  date  when  possession  was  taken  by  the  mortgagee,  and  that,  from 
that  period,  interest  at  £4  per  cent,  only  was  payable  upon  the  balance  of  the 
purchase-money. 

This  was  a  motion  on  behalf  of  the  Plaintiffs  Anne  Julia  AVallis  and  Thurston 
Collins,  by  way  of  appeal  from  a  decree  made  by  the  Vice-Chancellor  Stuart  upon  a 
claim  on  the  24th  June  1853.  The  following  are  the  facts  out  of  which  the  question 
argued  on  this  appeal  arose.  The  claim  was  filed  by  the  Plaintiffs  as  devisees  of  the 
vendor,  John  Wallis,  for  the  purpose  of  enforcing  the  specific  performance  of  a 
contract  to  purchase  made  in  September  1842. 

The  vendor's  estate  had  been  mortgaged  in  February  1841,  to  a  trustee  for 
Loui-sa  Sarel,  the  Defendants'  testatrix,  to  secure  a  sum  of  £2000  with  interest  thereon 
at  the  rate  of  £5  per  cent.     That  sum  of  £2000  formed  part  of  the  separate  estate  of 
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Louisa  Sarel.  J.  Wallis  died  in  April  1842,  and  shortly  after  his  death  his  freehold 
and  leasehold  estates  were  put  up  for  sale,  and,  on  the  9th  September  1842,  were 
bought  by  the  Defendant  G.  Bastard,  as  the  agent  for  and  trustee  of  Louisa  Sarel. 
The  total  purchase-money  for  such  estates  amounted  to  £2700,  upon  which  a  deposit 
of  £10  per  cent,  was  paid  by  him,  amounting  to  £270,  and  leaving  a  balance  of  £2430 
due  in  respect  of  the  purchase-money. 

[252]  On  the  21st  of  December  1842,  Louisa  Sarel  entered  into  possession  of  the 
purchased  property,  pursuant  to  certain  conditions  of  sale,  which  provided  for  the 
payment  of  interest  at  £4  per  cent,  per  annum  from  that  day  in  the  event  of  the 
balance  of  the  purchase-money  not  being  paid.  At  the  time  of  the  sale  and  possession 
being  taken,  the  mortgage  deeds  for  £2000  were  delivered  over  by  Louisa  Sarel  to  a 
gentleman  who  was  then  acting  as  the  common  solicitor  of  herself  and  also  on  behalf 
of  the  Plaintiffs,  in  part  payment  of  the  purchase-money.  L.  Sarel  died  in  1847, 
having  devised  all  her  estates  to  the  Defendants,  whom  she  also  appointed  executors. 
In  1849,  H.  R.  Sarel,  one  of  the  executors  of  L.  Sarel,  and  in  whose  name  the 
mortgaged  securities  were  taken,  acknowledged  the  £2000  to  be  the  money  of 
L.  Sarel,  and  assigned  to  the  Defendants,  her  executors,  the  securities  on  which  the 
mortgages  were  effected.  The  claim  submitted,  that  after  deducting  the  mortgage 
debt  from  the  purchase-money  there  remained  £430  with  interest  at  £4  per  cent, 
payable  thereon  from  the  21st  December  1842,  according  to  the  conditions  of  sale. 
The  claim  also  sought  a  reconveyance  of  the  mortgaged  estates. 

It  appeared  that  no  interest  had  been  paid  either  to  L.  Sarel  or  to  the  Defendants 
in  respect  of  the  mortgage  since  1842,  and  no  interest  upon  the  residue  of  the 
purchase-money  had  ever  been  claimed  by  the  Plaintiffs.  The  delay  in  completing 
the  purchase  was  attributable  to  the  loss  of  the  title-deeds. 

When  the  claim  came  on  to  be  heard  before  the  Vice-Chancellor  Stuart  on  the 
24th  June  1853,  he  declared  the  Plaintiffs  entitled  to  specific  performance,  directing 
the  usual  inquiries  as  to  title,  and  an  account  of  what  was  due  to  the  Plaintiffs  in 
respect  of  the  purchase-money,  [253]  with  interest  at  the  rate  of  £4  per  cent,  from 
the  21st  December  1842,  the  day  when  the  Defendant's  testatrix  entered  into 
possession,  and  also  an  account  of  what  was  due  to  the  Defendants  for  principal  and 
interest  at  the  rate  of  £5  per  cent,  per  annum  on  the  mortgage  from  the  9th  February 
1841,  the  date  of  the  mortgage,  to  the  day  when  the  amount  should  be  certified;  and 
upon  payment  of  what  should  be  found  due  from  either  party  on  the  footing  of  the 
above  declaration,  the  premises  were  directed  to  be  conveyed  by  the  Plaintiffs  to  the 
Defendants. 

The  Plaintiffs  now  appealed  from  the  whole  of  that  decree,  except  so  far  as  it 
directed  a  specific  performance. 

Mr.  Malins  and  Mr.  Moxon,  for  the  Plaintiffs,  in  support  of  the  appeal. 

The  decree  is  clearly  wrong  in  directing  any  reference  as  to  title  and  in  charging 
the  Plaintiffs  with  interest  on  the  mortgage  money  after  the  period  when  the 
Defendants'  testatrix  entered  into  possession  :  Fhidyer  v.  Cocker  (12  Ves.  25).  In  the 
case  of  Birch  v.  Jmj  (3  H.  L.  Cas.  565  ;  see  p.  590),  Lord  St.  Leonards  sums  up  the 
law  with  reference  to  the  present  question  thus: — "From  the  time  at  which  the 
purchaser  was  to  take  possession  of  the  estate  he  would  be  deemed  its  owner,  and  he 
would  be  entitled  as  owner  to  the  rents  of  the  estate,  and  would  have  kept  them 
without  account.  From  the  same  period  the  seller  would  have  been  deemed  owner  of 
the  purchase-money,  and  that  purchase-money  not  being  paid  by  the  man  who  was 
receiving  the  rents,  would  have  carried  interest,  and  that  interest  would  have  belonged 
to  the  seller  as  part  of  his  property.  A  Court  of  Equity,  as  a  general  rule,  considers 
this  to  follow  :  [254]  the  parties  change  characters,  the  property  remains  at  law  just 
where  it  was,  the  purchaser  has  the  money  in  his  pocket,  and  the  seller  still  has  the 
estate  vested  in  him  ;  but  they  exchange  characters  in  a  Court  of  Equity,  the  seller 
becomes  the  owner  of  the  money,  and  the  purchaser  becomes  the  owner  of  the 
estate." 

Mr.  W.  M.  James  and  Mr.  Bird,  for  the  Defendants,  in  support  of  the  Vice- 
Chancellor's  decree. 

Here  the  entry  into  possession  constituted  no  acceptance  of  the  title,  because  it 
was  before  the  day  on  which  the  title  was  to  be  shewn  ;  and  it  may  be  presumed  that 
in  this  case  it  was  a  qualified  possession  entered  into  with  the  concurrence  of  the 
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vendor  (1  Sugd.  V.  &  P.  13,  ed.  10):  in  fact,  the  possession  was  taken  alio  in/uilu, 
and  a  good  title  might  not  be  shewn.  The  doctrine  of  setoff  is  clearly  not  available 
in  the  present  case.  The  two  transactions,  namely,  the  mortgage  and  the  sale,  were 
totally  distinct :  it  so  happens  that  part  of  the  mortgaged  premises  was  the  same  as 
the  part  sold,  but  some  portions  of  the  property  sold  did  not  form  part  of  the  mort- 
gaged premises  ;  and  the  mere  accidental  circumstance  of  the  identity  of  some  of 
the  property  mortgaged  and  sold  cannot  alter  the  rules  applicable  in  this  Court  to  the 
doctrine  of  set-off.  That  doctrine  cannot  be  applied  before  there  is  an  adjustment  of 
accounts,  because  interest  is  to  be  calculated  between  the  parties,  and  until  that 
adjustment  takes  place  the  debts  may  be  separately  assigned,  and  a  Court  of  Equity 
cannot,  under  such  circumstances,  regard  the  debts  as  extinguished  :  Pettai  v.  Ellut 
{9  Ves.  563),  Archdeacon  v.  Bawes  (3  Anst.  753).  The  doctrine  of  merger  being  wholly 
dependent  on  intention,  is  also  inapplicable ;  for  it  cannot  here  be  presumed  that  the 
Defendants'  testatrix  would,  [255]  under  the  circumstances,  have  so  contracted  against 
her  interest. 

The  Lord  Chancellor  [Cranworth]  (without  calling  for  a  reply)  said — This 
case  arises  under  circumstances  which  certainly  leave  no  doubt  in  my  mind  as  to 
what  is  the  reasonable  determination  to  be  come  to.  The  oidy  question  is,  whether 
that  is  the  legal  determination. 

In  September  1842,  Louisa  Sarel,  being  the  mortgagee  of  certain  property  for 
securing  £2000  and  interest  at  £5  per  cent.,  the  Defendant  Bastard,  as  trustee  for 
her,  entered  into  a  contract  with  the  devisees  of  the  mortgagor  to  purchase  the 
property  so  mortgaged  for  £2700.  It  is  said  that  the  mortgage  did  not  include  all 
the  property  sold ;  but  it  does  not  appear  to  me  that  that  circumstance  makes  any 
sort  of  difference.  Louisa  Sarel  was  let  into  possession  ;  a  deposit  of  £300  was  paid, 
leaving  a  balance  of  £430  more  to  be  paid,  subject  to  a  settlement  of  any  arrears  of 
interest  that  might  exist.  The  terms  of  the  conditions  of  sale  were,  that  interest  at 
£4  per  cent,  was  to  be  paid  on  the  residue  of  the  purchase-money  ;  but  the  purchase 
was  virtually  completed  by  the  entry  into  possession  and  the  payment  of  the  deposit ; 
and  it  is  also  to  be  observed,  that  about  five-sixths  of  the  purchase-money  were 
retained  in  the  hands  of  the  mortgagee.  Nothing  was  done  about  the  balance. 
Louisa  Sarel  remained  in  possession  from  1842  down  to  the  period  of  her  death  in 
1847;  and  ever  since  that  period  the  Defendants,  as  her  devisees,  have,  up  to  the 
year  1853,  continued  in  possession.  The  cause  of  the  non-completion  of  the  purchase, 
as  I  collect,  is  in  point  of  fact  attributable  to  the  loss  of  some  of  the  title-deeds. 
The  delay  thus  arising  was  not  occasioned  by  the  fault  of  the  purchaser,  but  of  the 
vendor.  The  pur-[256]-ohaser,  however,  agrees  that  it  is  to  be  treated  as  if  completed. 
Under  such  circumstances,  the  reasonable  thing  would  be  to  set-off  one  debt  against 
the  other  from  the  time  when  possession  was  taken.  The  purchaser  would  have  been 
bound,  if  the  vendors  had  pressed  it,  to  have  paid  into  Court  the  £2430,  the  balance 
of  the  purchase-money,  as  a  condition  for  being  allowed  to  retain  possession.  That 
was  not  pressed.  On  the  other  hand,  no  request  was  ever  afterwards  made  by  the 
mortgagee  or  her  representatives  for  the  payment  of  interest  on  the  mortgage  money. 
Bearing  in  mind  that  the  mortgage  exceeded,  as  it  certainly  did,  five-sixths  of  the 
purchase-money,  the  question  is,  whether  such  a  course  of  dealing  is  not  to  be  treated 
as  affording  ground  for  the  inference  that  there  was  a  set-off  at  the  time  when 
possession  was  taken  of  one  debt,  as  far  as  it  went,  against  the  other.  I  think  it 
must  be  so  treated. 

A  set-off  was  recognized  as  a  reasonable  act,  and  nothing  more,  by  this  Court 
long  before  it  found  its  way  into  a  Court  of  Common  Law.  By  the  common  law, 
there  was  no  such  thing  as  set-off.  By  the  civil  law,  cross  debts  were,  by  mere 
operation  of  law  and  independently  of  the  acts  of  the  parties,  extinguished.  Set-off 
or  compensation,  according  to  the  language  of  the  civilians,  was  ipso  jure  (Dig.  Lib. 
16,  tit.  2,  1.  21),  and  there  was  an  end  of  the  debt  pro  fanfo.  That  which  was  long 
the  doctrine  of  this  Court,  in  process  of  time  and  by  the  Act  of  Legislature,  became 
with  certain  modifications,  and  is  now,  the  established  law  of  all  the  Courts  of  the 
country.  I  admit  that  there  may  be  circumstances  where,  although  set-off  may  exist, 
you  cannot  retrospectively  say  there  has  been  a  set-off,  either  at  law  or  in  equity. 
The  case  of  Pettat  v.  Ellis  (9  Ves.  563),  referred  to  by  the  Respondents,  is  an  example 
of  such  a  character. 
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[257]  This  much,  however,  I  think  may  be  stated  as  a  very  safe  proposition,  that 
the  principle  of  set-off  is  ijuite  consistent  with  natural  equity,  and  that  where  it  can 
be  adopted,  it  is  an  arrangement  which  this  Court  will  be  very  ready  to  assist,  while 
it  will  look  to  any  circumstances  that  occurred  at  the  time  when  persons  became 
reciprocally  indebted,  in  order  to  say  that  a  set-off  did  in  fact  take  place.  In  the 
present  case,  from  the  circumstance  that  possession  was  taken  in  1842  by  the  mort- 
gagee, and  that  no  claim  was  made  for  interest  by  either  party,  I  infer  that,  whether 
expressed  or  not,  it  was  the  agreement  perfectly  understood  between  the  parties  that 
the  one  debt  should  wipe  off  a  portion  of  the  other  debt;  in  effect,  that  there  should 
p-o  tanto  be  a  set-oft".  I  do  not,  therefore,  feel  called  upon  to  speculate  as  to  the  exact 
course  this  Court  would  have  pursued  if  the  parties  had,  in  the  year  1842,  adversely 
asserted  against  each  other  their  mutual  rights  ;  but  not  having  done  so,  they  must 
be  understood,  like  reasonable  persons,  to  have  adopted  an  arrangement  perfectly 
obvious  and  in  conformity  with  what  ought  to  have  been  done. 

So  much,  therefore,  of  the  Vice-Chancellor's  decree  as  directs  a  reference  as  to 
title  and  as  fixes  the  date  from  which  the  calculation  of  interest  upon  the  purchase- 
money  and  on  the  mortgage  is  to  commence,  will  be  varied  by  striking  out  the 
reference  as  to  title,  and  by  declaring  that  the  principal  and  interest  due  on  the 
mortgage  ought  to  be  considered  as  having  been  applied  in  discharge  pro  tantu  of  the 
purchase-money  due  at  the  time  when  the  Defendants'  testatrix  entered  into  posses- 
sion.    The  balance  of  the  purchase-money  then  due  will  bear  interest  at  £4  per  cent. 

The  Lords  Justices  concurred. 

[258]  The  counsel  for  the  Appellants  then  submitted  that  the  Plaintiffs,  having 
succeeded  in  obtaining  a  decision  in  their  favour  upon  the  only  matter  in  dispute, 
were  entitled,  not  only  to  the  costs  of  the  suit  in  the  Court  below,  but  also  to  those 
of  the  appeal. 

The  Lord  Chancellor,  however,  said  that,  looking  to  the  justice  of  the  case, 
neither  party  was  entitled  to  costs  ;  that  the  delay  was  in  a  great  measure  attributable 
to  the  Plaintiffs  by  reason  of  the  loss  of  the  title-deeds,  but  that  both  parties  appeared 
to  have  slept  on  their  rights  until  it  became  absolutely  necessary  to  have  recourse  to 
the  interference  of  the  Court. 


[259]     Watlington  v.  Waldron.       Before  the  Lord  Chancellor  Lord  Cranworth 
and  the  Lord  Justice  Turner.     Dec.  14,  1853. 

[S.  C.  23  L.  J.  Ch.  713  ;  18  Jur.  317  ;  2  W.  E.  120.] 

A  testator,  by  his  will,  devised  all  his  real  estates  to  trustees  for  ninety-nine  years, 
without  impeachment  of  waste,  and,  subject  thereto,  to  the  use  of  his  son  for  life, 
without  impeachment  of  waste,  with  remainder  to  the  use  of  his  granddaughter 
for  life,  without  impeachment  of  waste,  with  remainder  to  her  first  and  other  sons 
in  tail,  &c.  The  trustees  of  the  term  were,  in  the  event  of  his  personal  estate 
being  deficient,  to  raise  money  to  pay  debts  and  legacies.  The  will  contained  an 
express  provision  against  cutting  down  any  timber  on  the  estates,  except  for 
necessary  repairs,  until  the  granddaughter  should  attain  twenty-one,  at  which 
time  the  trustees  were  empowered  to  cut  such  timber  "as  they  shall  think  fit,"  and 
to  sell  and  pay  the  proceeds  to  the  granddaughter.  The  son  entered  into 
possession  and  died  before  the  granddaughter  attained  twenty-one.  She  then 
became  tenant  for  life.  Some  time  afterwards,  and  after  she  attained  her  majority, 
the  trustees  sold  the  term  by  auction  in  order  to  pay  debts.  It  was  stated  in  one 
of  the  conditions  of  sale  that  the  estate  was  sold  subject  to  any  rights  under  the 
provisions  in  the  will.  Held,  that  the  will  created  no  obligatory  trust  in  favour 
of  the  granddaughter,  but  that  the  power  to  the  trustees  to  cut,  &c.,  was  merely 
discretionary. 

This  was  a  special  case  involving  the  determination  of  a  question  which  had 
arisen  in  a  suit  before  the  present  Lord  Chancellor  when  Vice-Chancellor ;  and 
although  a  decision  upon  that  occasion  was  pronounced  by  his  Lordship  affecting  the 
main    point   raised    in   the   case,  it  was  agreed  by  all  parties  interested,  that  the 
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questions  now  before  the  Court  were  not  concluded,  and  the  present  special  case 
therefore,  by  his  Lordship's  permission,  came  on  to  bo  heard  in  the  first  instance 
before  his  Lordship,  assisted  by  the  Lord  Justice  Turner. 

By  the  will  of  John  Webb,  dated  .31st  July  18l'6,  he  gave  and  devised  all  his  real 
estates  "to  the  use  of  John  Clacy,  Daniel  Wiltshin,  and  Daniel  Wiltshin  the  younger, 
their  executors,  administrators  and  assign.s,  for  the  term  of  ninety-nine  years, 
without  impe<achment  of  or  for  any  manner  of  waste,  upon  the  trusts  and  for  the 
purposes  thereinafter  declared  ;  and  from  and  after  or  other  sooner  determination  of 
the  said  term  and  subject  thereto  and  to  the  trusts  thereof  to  the  use  of  his  son 
William  Butler  Webb,  and  his  assigns,  for  and  during  the  term  of  his  [260]  natural 
life,  without  impeachment  of  or  for  any  manner  of  waste,  with  remainder  to  the 
trustees  of  the  term  to  preserve  contingent  remainders  ;  and  from  and  after  the 
decease  of  his  said  son  William  Butler  Webb,  to  the  use  of  his  granddaughter 
Caroline  Sarah  Webb  and  her  assigns,  for  and  during  the  term  of  her  natural  life, 
without  impeachment  of  wa.ste,  with  remainder  to  the  same  trustees  to  preserve 
contingent  remainders ;  and  after  the  decease  of  his  said  granddaughter  Caroline 
Sarah  Webb,  to  the  use  of  the  fir.st  and  other  sons  of  his  said  granddaughter  Caroline 
Sarah  Webb  successively  in  tail,  with  remainder  to  the  use  of  all  and  every  the 
daughter  and  daughters  of  his  said  granddaughter  Caroline  Sarah  Webb,  as  tenants 
in  common  in  tail,  with  cross  remainders  in  tail."  And  the  said  testator  declared 
that  the  said  term  of  ninety-nine  years  thereinbefore  limited  to  the  said  John  Clac\', 
Daniel  Wiltshin,  and  Daniel  Wiltshin  the  3'ounger,  their  executors,  administrators 
and  assigns,  was  so  limited  to  them,  upon  the  trusts  and  for  the  purposes  therein- 
after mentioned  (that  was  to  say),  in  case  his  personal  estate  should  happen  to  be 
insufficient  to  pay  and  satisfy  the  several  legacies  thereinbefore  bequeathed,  and  the 
sum  of  £4000  charged  on  his  Norcut  estate  by  his  son  William  Butler  Webb's 
marriage  settlement  (in  the  event  of  that  sum  becoming  payable),  upon  trust  that 
they  the  said  John  Clacy,  Daniel  Wiltshin,  and  Daniel  Wiltshin  the  younger,  or 
the  survivors  or  survivor  of  them,  his  executors,  administrators  or  assigns,  should 
T)y,  with  and  out  of  the  rents,  issues  and  profits  of  all  and  singular  the  said  last- 
mentioned  messuages,  farms,  lands,  tenements  and  hereditaments,  or  by  demise, 
mortgage  or  sale  of  the  whole  or  part  thereof,  or  by  all  and  every  or  any  of  the  ways 
or  means,  levy  and  raise  such  sum  of  money  as  should  be  sufficient  to  answer,  satisfy 
and  make  up  such  deficiency.  And  the  testator  thereby  ordered  and  declared,  that 
after  answering  the  trusts  and  purposes  [261]  aforesaid  the  term  of  ninety-nine 
years  should  cease.  The  will  of  the  testator  contained  the  following  proviso : — 
"Provided  also  and  I  do  hereby  declare,  that  it  shall  not  be  lawful  for  my  son 
William  Butler  Webb  to  cut  any  part  of  the  timber  standing,  growing  or  being  upon 
my  said  farms  and  lands  situate  in  the  estate  of  Norcut  aforesaid  for  any  purpose 
whatever,  except  for  necessary  repairs,  nor  to  pull  down  any  of  the  buildings  now 
standing  or  being  on  the  said  farms  and  lands,  nor  to  commit  any  kind  of  waste 
whatever :  provided  also,  and  it  is  my  will  and  meaning,  and  I  do  hereby  order  and 
direct,  that  no  part  of  the  timber  standing,  growing  or  being  in  or  upon  or  al)out 
the  residue  of  my  said  freehold  lands,  tenements  and  hereditaments,  shall  upon  any 
pretence  or  any  purpose  whatsoever  (except  for  necessary  repairs)  be  felled  or  cut 
until  my  said  granddaughter  Caroline  Sarah  Wel)b  shall  attain  the  age  of  twenty- 
one  years,  at  which  time  it  shall  be  lawful  for  my  said  trustees  to  mark,  fell,  cut 
down,  cart  and  carry  away  such  timber  as  they  shall  think  fit,  and  to  sell  and  dispose 
of  the  same  for  such  price  or  prices,  sum  or  sums  of  money  as  they  may  think 
proper,  and  pay  the  money  to  arise  or  be  produced  by  such  felling,  .sale  and  dis- 
position (after  deducting  the  charges  and  expenses  attending  the  same)  unto  my 
said  granddaughter  Caroline  Sarah  Webb,  for  her  own  sole  and  separate  use  and 
benefit,  to  whom  I  do  hereby  give  and  bequeath  the  same."  The  testator  appointed 
his  son  the  said  William  Butler  Webb,  John  Clacy,  Daniel  Wiltshin  the  elder,  and 
Daniel  Wiltshin  the  younger,  executors  of  his  said  will. 

The  testator  died  on  the  1st  March  1828,  leaving  William  Butler  Webb,  his  son 
and  heir.     His  will  was  proved  by  Daniel  Wiltshin  the  younger. 

By  a  decree  bearing  date  15th  June  1832,  in  a  cause  [262]  in  which  William 
Butler  Webb  was  Plaintiflf,  and  Christian  (Jrace  and  others  Defendants,  and  also 
in  a  cause  in    which    William    Butler   Webb   was    PlaintiflT,   and    Daniel    Wiltshin 
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Defendant  (the  two  other  trustees  having  disclaimed),  the  will  of  the  said  testator 
was  established,  and  the  usual  accounts  and  inquiries  directed. 

William  Butler  Webb  died  in  May  1^135,  leaving  Caroline  Sarah  Webb,  his  only 
child,  him  surviving,  who  attained  twenty-one  on  the  4th  October  1836. 

By  a  decree  made  in  the  above  and  certain  other  suits  of  revivor  and  supplement 
on  the  24th  March  1841,  and  after  stating  that  the  personal  estate  of  the  testator 
was  exhausted,  and  that  it  was  admitted  that  the  term  of  ninety-nine  j'ears  in  the 
lands  devised  by  the  residuar\-  clause  of  the  said  testator's  will  would  be  wanted,  it 
was  ordered,  among  other  things,  that  the  Master  should  proceed  to  a  sale  of  the 
lands  comprised  in  the  term  for  the  residue  thereof. 

Caroline  Sarah  Webb  married  the  Defendant  Henry  Waldron,  and  died  on  the 
2f3th  November  1842,  leaving  one  only  child,  the  Defendant  Caroline  Elizabeth 
Waldron.  Administration  of  the  estate  and  effects  of  the  said  Caroline  Sarah 
Waldron  was  granted  to  her  husband  Henry  Waldron. 

In  pursuance  of  the  decree  of  the  24th  March  1841,  part  of  the  hereditaments 
comprised  in  the  residuary  clause  of  the  testator's  will  was  put  up  for  sale  for  the 
residue  of  the  term  of  ninetj'-nine  years  on  the  18th  January  1843,  in  several  lots, 
and  subject  to  certain  conditions  of  sale,  but  only  one  of  which  related  to  the 
question  in  controversy  between  the  parties  to  the  special  [263]  case,  and  which 
condition  was  in  the  following  terms  : — "The  said  John  Webb,  the  testator,  by  his 
will  directed  that  no  part  of  the  timber  upon  the  said  hereditament  should  (except 
for  necessary  repairs)  be  felled  or  cut  until  his  granddaughter  Caroline  Sarah  ^Vebb 
should  attain  the  age  of  twenty-one  years,  at  which  time  it  should  be  lawful  for  his 
trustees  to  fell,  cut  down,  cart  and  carry  away  such  timber  as  they  should  think  fit, 
and  dispose  of  the  same  for  such  price  or  prices  as  they  should  think  proper,  and  pay 
the  money  to  arise  therefrom  (after  deducting  the  charges  and  expenses  attending 
the  same)  unto  his  said  granddaughter.  The  estates  comprised  in  the  accompanying 
particulars  are  put  up  for  sale,  subject  to  any  rights  under  such  provision." 

William  Watlington  became  the  purchaser  of  the  whole  of  the  premises,  the 
largest  portion  of  which  were  sold  by  public  auction,  and  the  residue  by  private 
contract,  for  the  sum  of  .£5804,  and  the  purchases  were  confirmed  by  this  Court  and 
the  purchase-money  paid  into  the  Bank  of  England  to  the  credit  of  the  causes  ;  and 
the  term  of  ninety-nine  years  was  duly  assigned  to  him,  subject  to  the  6th  condition 
of  the  sale. 

By  an  order  made  in  the  original  and  supplemental  and  revived  suits,  bearing 
date  the  26th  July  1849,  it  was,  amongst  other  things,  ordered  that  it  should  be 
referred  to  the  Master  to  whom  the  said  causes  stood  referred,  to  inquire  and  state 
to  the  Court  to  whom  the  timber  upon  the  estates  and  premises  comprised  in  the 
term  of  ninety-nine  j'ears,  which  had  been  sold  as  therein  mentioned,  belonged  at 
the  time  of  such  sale.  The  Master,  by  his  report  bearing  date  the  3d  July  18.50, 
made  in  pursuance  of  the  last-mentioned  order,  and  which  has  been  duly  confirmed, 
stated  and  certified,  amongst  other  things,  that  he  found  that  the  testator's  [264] 
granddaughter,  Caroline  Sarah  Webb,  attained  her  age  of  twenty-one  years  on  the 
4th  October  1836,  and  that  John  Clacy,  Daniel  Wiltshin  and  Daniel  Wiltshin  the 
younger,  the  trustees  in  that  behalf  in  the  said  testator's  will  named,  did  not 
subsequently  to  the  4th  October  1836,  cut  down  any  timber  upon  the  estate  and 
premises  comprised  in  the  term  of  ninety-nine  years  ;  and  that  the  timber  upon  the 
estate  and  premises  comprised  in  the  term  of  ninety-nine  j'cars,  which  had  lieen  so 
sold  as  in  general  report  mentioned,  belonged  to  the  Defendant  Catherine  Elizabeth 
Waldron,  as  reversioner  in  fee  under  the  will  of  the  testator,  and  as  heiress  at  law 
of  the  testator,  and  of  her  mother,  Caroline  Sarah  Waldron.  William  Watlington 
was  not  a  party  to  the  suits,  nor  to  the  last-mentioned  inquiry. 

The  bequest  of  the  timber,  which  the  trustees  of  the  testator  were  empowered 
by  his  will  to  fell  and  cut  on  his  said  granddaughter's  attaining  the  age  of  twenty- 
one  years,  was  never  assented  to  by  his  executors,  in  consequence,  as  Henry  Waldron 
and  C.  E.  Waldron  alleged,  of  the  disclaimer  by  two  of  the  executors  and  the 
institution  of  the  before-mentioned  suit. 

Shortly  after  the  purchase  of  W.  Watlington  had  been  confirmed,  C.  E.  Waldron 
presented  a  petition,  which  came  on  to  be  heard  before  the  Vice-Chancellor  Lord 
Cran worth,  praying  that  she  might  be  at  liberty  to  enter  upon  the  lands  and  premises 
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comprised  in  the  term  of  ninety-nine  years  sold  by  the  Master,  and  to  work,  fell,  cut 
down,  cart  and  carry  away  such  of  the  timber  standing  and  growing  upon  such  lands 
and  premises  as  should  be  tit  and  proper  to  be  felled  and  cut  down,  and  to  sell  and 
dispose  of  such  timber,  either  standing  or  after  it  might  have  been  cut  down,  as  ti> 
her  might  seem  most  desirable  and  advantageous ;  and  after  payment  of  costs,  [265] 
to  pa\'  the  residue  of  the  money  arising  from  such  sale  or  sales  as  aforesaid  into 
Court  to  the  credit  of  that  cause,  to  an  account  to  be  entitled  "The  Timber  Account 
of  the  Defendant  C.  E.  Waldron,"  and  that  all  dividends  and  accumulations  of 
dividends  might  be  invested  in  like  manner ;  or  that  there  might  be  a  reference  to 
the  Master  to  ascertain  what  timber,  if  any,  then  standing  and  growing  upon  such 
lands  and  premises  was  fit  and  proper  to  be  felled  and  cut  down  ;  and  if  the  said 
Master  should  find  that  there  was  any  timber  fit  and  proper  to  be  cut,  then  that  he, 
or  the  Petitioner  under  his  direction,  might  proceed  to  a  sale  of  such  timber,  and 
pay  the  proceeds  into  Court  to  be  invested. 

The  petition  was  opposed  by  W.  Watlington,  and  his  Lordship  upon  that  occasion, 
by  an  order  dated  the  21st  February  1851,  directed  that  the  petition  should  be 
dismissed  with  costs. 

Instead  of  appealing,  the  Petitioner,  C.  E.  Waldron,  consented  to  have  the 
question  respecting  the  right  to  the  timber  determined  by  a  special  case. 

The  following  three  questions  were  now  presented  for  the  decision  of  the  Court. 

1.  Whether  J.  H.  Watlington,  the  devisee  of  the  purchaser  W.  Watlington,  has 
or  has  not  the  right  to  fell,  cut  and  carry  away  for  his  own  use,  and  not  for  repairs 
merely,  such  of  the  timber  now  standing,  growing  and  being,  or  which  may  hereafter 
during  the  term  of  ninety-nine  years  be  standing,  growing  or  being,  in  and  upon  the 
estate  and  premises  comprised  in  the  term,  as  he  may  think  proper? 

2.  Whether  C.  E.  Waldron  has  or  has  not  the  right,  [266]  under  the  circum- 
stances hereinbefore  stated,  to  fell,  cut  and  carry  away  the  timber  for  her  own  use  1 

3.  Whether  Henry  Waldron  has  or  has  not  any  and  what  right  or  claim  to  the 
timber  or  to  any  part  thereof. 

Mr.  Kussell  and  Mr.  Morris,  for  J.  H.  Watlington,  the  Plaintiff. 

With  respect  to  the  claim  of  Henry  Waldron,  the  trustees  of  the  term  being 
unimpeachable  of  waste,  the  effect  of  the  clause  restraining  the  cutting  of  timber  till 
the  granddaughter  attained  twenty-one  did  not  diminish  their  rights  ultra,  and  after 
that  time  the  trustees  had  a  discretionary  power,  unless  it  can  be  contended  that  the 
words  of  the  will  amovmted  to  absolute  gift  of  the  timber  to  the  granddaughter. 
Admitting  that  the  conditions  of  sale  expressly  left  the  purchase  open  to  the  operation 
of  any  right  which  might  be  made,  still  that  did  not  create  or  give  a  validity  to  the 
claim  of  the  granddaughter  greater  than  existed  before  the  sale.  With  respect  to 
the  claim  of  C.  E.  Waldron  as  the  reversioner,  she  could  only  have  a  right  to  timber 
unlawfully  cut  after  the  expiration  of  the  term,  and  it  therefore  is  still  more  untenable 
than  that  of  the  granddaughter's  representative. 

Mr.  Bacon  and  Mr.  Lonsdale,  for  Henry  Waldron,  the  administrator  of  his  wife. 

The  purchaser  of  a  term  has  not  the  right  primA  facie  to  the  timber.  The  words 
"as  they  shall  think  fit"  must  apply  to  the  fitness  of  the  timber  for  cutting,  and  had 
the  sale  taken  place  during  the  minority  of  the  granddaughter  there  could  have  been 
no  doubt  as  to  her  title.  In  this  case  the  trustees  had  no  right  to  exercise  a  discretion 
which  was  opposed  to  the  obligations  of  the  trust  which  they  had  accepted.  In  the 
language  of  Lord  Northington — "  If  a  bill  had  been  brought  against  the  trustees  to 
[267]  assign,  allow  or  direct  timber  mature  and  fit  to  be  cut,  would  it  have  been  an 
answer,  we  do  not  think  fit  to  allow  it,  stat  pro  ratione  roluntas.  I  think  the  Court 
would  not  have  been  satisfied  with  such  an  answer,"  Hewett  v.  Heirett  (2  Eden,  332, 
see  p.  335).  The  words  "  without  impeachment  of  waste  "  may  be  controlled  ;  taken 
alone  they  give  privileges  incident  to  the  estate,  but,  as  observed  by  Parker,  V.  C, 
in  the  case  of  Brigijs  v.  Earl  of  Oxford  (5  De  G.  &  Sm.  156,  see  p.  170),  "All  those 
privileges  are  capable  of  being  qualified  at  law,  and  also  by  way  of  trust  in  this 
Court."  In  this  case  there  will  be  enough  for  the  clause  to  operate  upon,  even  if  the 
timber  is  withdrawn  from  the  operation  of  the  trust.  When,  as  in  the  present 
instance,  the  will  contains  evidence  on  the  face  of  it  both  of  a  general  and  of  a 
particular  intention,  the  latter  will  prevail  over  the  former;  here  there  is  an  absolute 
gift  of  the  timber,  and  if  that  gift  had  preceded  instead  of  following  the  discretionary 
clause  to  the  trustees,  all  doubt  would  have  been  removed. 
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Mr.  J.  Baily  and  Mr.  HofFman  for  C.  E.  Waldroii,  the  heiress  at  law  of  the 
testator  and  of  C.  S.  Waldrou,  adopted  the  same  line  of  argument  as  to  the  discretion 
of  the  trustees  being  subordinate  to  their  obligation  ;  but  submitted,  assuming  the 
decision  of  the  Court  was  against  the  purchaser,  that  it  ought  to  be  in  favour  of 
C.  E.  Waldron,  in  accordance  with  the  Master's  finding. 

Lord  Justice  Turner,  in  the  course  of  the  argument,  referred  to  Fordyce  v. 
Bridgrs  (2  Phil.  497). 

VVithout  calling  for  a  replj-.  The  Lord  Chancellor  said  : — 

This  case  does  not  admit  of  any  reasonable  doubt.  At  [268]  the  date  of  the 
testator's  will,  in  1826,  hi.s  granddaughter,  C.  S.  Waldron,  was  eleven  years  old. 
The  testator  died  in  1826.     His  son,  the  first  tenant  for  life,  died  in  1835. 

The  question  is  whether  the  proviso  restraining  the  cutting  of  timber  during  the 
minority  of  the  granddaughter  had  the  effect  of  preventing  the  trustees,  in  the 
exercise  of  their  power  of  sale  of  the  term  of  ninety-nine  years,  from  making  a  title 
to  the  timber.  It  might  have  been  necessary  to  have  sold  the  term  immediately  on 
the  testator's  death,  and  it  is  an  extremely  improbable  intention  to  impute  to  him 
that  he  contemplated  the  sale  of  the  estate  with  such  a  clog  upon  it,  as  that  the 
trustees  might  at  any  time  afterwards  enter  and  cut  the  timber,  and  give  it  to  the 
granddaughter.  There  is  no  difficulty,  however,  in  understanding  the  provi-so  as 
applicable  and  referring  only  to  the  estates  while  enjoyed  by  the  son.  In  my  opinion 
the  testator  never  contemplated  that  it  should  apply  to  the  term  of  ninety-nine  years. 
The  testator  has  directed  that  no  part  of  the  timber  shall,  except  for  necessary  repairs, 
be  felled  until  his  granddaughter  attained  twenty -one,  "at  which  time  it  shall  be 
lawful  for  my  trustees  to  mark,  fell,  cut  down,  cart  and  carry  away  such  timber  as 
they  shall  think  fit ; "  the  son  having  an  interest  during  his  life  unimpeachable  of 
waste.  It  appears  to  me  that  the  words  "as  they  shall  think  fit"  clearly  refer  to 
the  discretion  of  the  trustees,  and  do  not  mean  such  timber  as  might  be  ripe  or  fit 
for  the  axe. 

If  the  granddaughter  had  not  outlived  her  father  there  would  have  been  no  doubt 
in  the  matter,  but  the  contingency  which  the  testator  thought  it  right  to  provide 
against  was  the  event  of  the  granddaughter  attaining  twenty-one  in  the  lifetime  of 
her  father.  It  so  happened  that  she  attained  twenty-one  after  the  death  of  her 
father,  when  she  herself  acquired  an  estate  for  life  unimpeachable  of  [269]  waste,  and 
it  would  be  idle  to  refer  the  provision  to  that  state  of  circumstances.  By  this 
construction  we  are  enabled  to  avoid  the  anomaly  to  which  I  have  already  referred, 
of  there  being  a  power  of  sale  of  the  term,  with  a  reservation  of  the  discretionary 
right  of  entry  to  cut  timber. 

The  Lord  Justice  Turner.  If  the  provision  restraining  the  cutting  of  timber 
during  the  minority  of  the  granddaughter  is  to  be  read  as  an  absolute  gift  of  the 
timber  to  her,  two  clauses  of  the  will  are  rendered  inconsistent,  the  power  of  selling 
the  propert}'  for  the  term  ■\\-ithout  impeachment  of  waste  not  being  reconcileable  with 
such  a  gift.  The  whole  will,  however,  is  con.sistent  if  it  be  construed  as  giving  the 
trustees  of  the  term  a  power  merely  discretionary,  to  be  exercised  in  a  proper  state 
of  circumstances,  such  as  that  of  the  granddaughter  attaining  twenty-one  in  her 
father's  lifetime.  The  case  of  Hewett  v.  Heicetl  (2  Eden,  332)  is  distinguishal)le  from 
the  present,  because  in  that  case  the  successive  tenants  for  life  were  impeachable  of 
waste,  and  no  timber  could  be  cut  except  by  the  leave  of  the  trustees.  It  might  well 
have  been  there  held  to  be  incumbent  on  the  trustees  to  exercise  the  power.  In  the 
present  case  the  life-estates  are  limited  expressly  without  impeachment  of  waste. 

[270]     HoLJiAN  0.  LOYNES.     Before  the  Lord  Chancellor  Lord  Cranworth 
and  Lord  Justice  Turner.     Dec.  U,  1853  ;  Jan.  25,  1854. 

[S.  C.  23  L.  J.  Ch.  529  ;  18  Jur.  839  ;  2  "\V.  R.  205.  See  Pisani  v.  Attorneii-General 
for  Gihralfar,  1874,  L.  R.  5  P.  C.  536  ;  M'Pherson  v.  JFatt,  1877,  3  App.  Cas.  271  ; 
U'ru/ht  V.  Carter  [1903],  1  Ch.  53.] 

An  attorney  was  engaged  in  the  sale  of  his  client's  property  by  auction,  on  which 
occasion  a  small  portion  only  of  the  property  was  sold.     He  was  subsequently 
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employed  in  making  out  abstracts  of  title  of  the  portion  unsold,  and  sixteen  months 
after  the  completion  of  the  abstracts,  during  which  term  there  had  been  no  employ- 
ment of  the  attorney  professionally  by  the  client,  the  attorney  bought  a  portion 
of  the  unsold  property,  and  debited  the  client  in  his  books  for  drawing  the  agree- 
ment for  sale.  The  consideration  which  was  on  the  face  of  the  purchase-deed 
stated  to  have  been  paid,  was  in  fact  composed  partly  of  a  previous  debt  for  costs, 
and  partlj'  of  such  an  annuity  as  the  balance  of  the  purchase-money  would,  according 
to  the  Government  Tables,  obtain  for  a  healthy  life.  The  client  died  three  years 
and  a  half  after  the  sale.  It  was  in  evidence  that  the  client  was  of  intemperate 
habits  for  many  years  previously  and  up  to  the  tratisactiou  in  question.  It  did 
not  appear  that  the  attorney  had  made  anj^  special  inquiries  as  to  the  state  of 
health  of  the  client,  or  endeavoured  in  any  other  quarter  to  obtain  a  higher  auuuity, 
which  from  the  intemperate  habits  of  the  client  might  in  all  probability  have  been 
procured.  Held,  on  a  bill  filed  by  the  heir  at  law  of  the  client,  to  set  aside  the 
transaction,  that  the  relation  of  attorney  and  client  subsisted  at  the  time  of  the 
sale,  and  that  the  attorney  had  failed  to  shew  that  no  industry  he  was  bound  to 
exert  would  have  got  a  better  bargain  for  his  client,  and  the  sale  was  accordingly 
set  aside. 

This  was  an  appeal  by  the  Defendant,  a  solicitor,  from  the  decree  of  the  Vice- 
Chancellor  Stuart,  setting  aside,  at  the  suit  of  the  heir  at  law  of  the  vendor,  two 
purchases  by  the  Defendant  of  real  estate,  on  the  ground  that  the  relation  of  attorney 
and  client  subsisted  at  the  time  of  the  sales,  and  that  the  Defendant  had  not  duly 
protected  the  interests  of  the  Plaintiff's  ancestor. 

The  material  circumstances  of  the  case,  and  the  several  points  raised  on  the 
hearing  of  the  appeal,  are  sufficiently  stated,  for  the  purpose  of  this  report,  in  the 
judgment  of  the  Lord  Chancellor. 

Mr.  Daniel  and  Mr.  Wickens,  for  the  Plaintiff,  the  Respondent. 

Mr.  Willcock,  Mr.  J.  H.  Taylor  and  Mr.  Spinks,  for  the  Defendant,  the  Appellant. 

Mr.  AVickens,  in  reply. 

The  following  cases  were  cited  and  commented  upon  in  [271]  the  argument : 
Gibson  v.  Jei/es  (6  Ves.  266);  CuUs  v.  Salmon  (4  De  G.  &  S.  125);  fFood  v.  Downes 
<18  Ves.  120) ;  Montesquieu  v.  Sandi/s  (18  Ves.  302) ;  Cane  v.  Lord  Allen  (2  Dow.  289) ; 
Edwards  v.  Merrick  (2  Hare,  60) ;  Jones  v.  Thomas  (2  Y.  &  C.  498) ;  Austin  v.  Chambers 
<6  CI.  &  Fin.  1). 

The  Lord  Chancellor  [Cranworth].  The  bill  in  this  suit  was  filed  by  the 
Plaintiff,  as  heir  at  law  of  Charles  Holman,  to  set  aside  two  sales  of  real  estate  made 
by  Charles  Holman  to  the  Defendant,  who  is  an  attorney.  The  grounds  upon  which 
the  sales  are  impeached  are  the  alleged  relationship  of  attorney  and  client,  and  that 
the  Defendant  did  not  duly  protect  the  rights  of  the  Plaintiff's  ancestor  in  the  trans- 
actions in  question.  The  first  sale  impeached  took  place  in  the  month  of  July  1848, 
the  second  in  December  1850. 

In  1846  there  had  been  an  attempted  sale  by  auction  of  the  whole  of  the  property 
of  Charles  Holman  ;  on  which  occasion  it  was  put  up  for  sale  in  nine  lots,  but  only 
one  of  the  lots  was  then  sold.  In  the  mouth  of  July  1848,  Charles  Holman  sold  to 
the  Defendant  four  of  the  lots ;  the  consideration  being  expressed  to  be  £600,  though 
•only  .£260  can  be  said  to  have  been  paid,  and  an  annuity  of  £40  for  the  life  of  Charles 
Holman.  In  December  1850,  there  was  a  sale  of  the  remaining  four  lots  to  the 
Defendant,  the  consideration  for  which  was  an  annuity  of  £26,  on  similar  terras.  In 
February  1852,  Charles  Holman  died.  In  June  1852,  the  present  bill  was  filed.  The 
■defence  is,  first,  that  the  relation  of  attorney  and  client  did  not  subsist ;  and,  secondly, 
that  if  it  did  subsist,  the  conduct  of  the  Defendant  was  altogether  proper.  Now,  if 
the  relation  of  attorney  and  client  subsisted,  the  rule  of  law  I  take  to  be  clear,  that 
there  is  nothing  [272]  absolutely  preventing  an  attorney  purchasing  from  his  client, 
but  then  he  assumes  very  heavy  responsibilities ;  he  cannot  sustain  his  purchase 
"  unless  he  can  prove  that  his  diligence  to  do  the  best  for  the  vendor  has  been  as 
great  as  if  he  was  only  an  attorney  dealing  for  that  vendor  with  a  stranger."  This 
is  the  language  of  Lord  Eldon,  in  Gibson  v.  Jeijes  (6  Ves.  266  ;  see  p.  271) ;  and  a  little 
further  on,  in  the  same  page,  the  same  very  learned  Judge  says,  "But  from  the 
general  danger  the  Court  must  hold  that  if  the  attorney  does  mix  himself  with  the 
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character  of  vendor,  he  must  shew  to  demonstration  (for  that  must  not  be  left  in 
doubt)  that  no  industry  he  was  bound  to  exert  would  have  got  a  better  bargain." 

AVhat  we  have  to  decide,  therefore,  is,  first,  the  question  of  fact,  did  that  relation 
subsist  which  creates  the  obligation '!  and,  secondly,  if  it  did,  then  whether  the 
Defendant  duly  discharged  the  duties  which  attach  upon  such  a  relationship.  The 
first  question  is  one  of  fact,  and  the  burden  of  proof  is  on  the  Plaintiff.  I  think  he 
has  fully  made  out  the  proposition  for  which  he  contends,  namely,  that  the  Defendant 
was  the  attorney  of  Charles  Holman  within  the  meaning  of  the  rule,  and  I  arrive  at 
this  conclusion  mainly  from  the  Defendant's  own  books.  It  appears  from  those  books 
that  in  1836  the  Defendant  acted  as  Charles  Holman's  attorney  in  an  action  against 
a  person  of  the  name  of  Nevill,  and  Charles  Holman  became  indebted  to  him  for  the 
costs  of  that  action  ;  and  in  January  1838,  an  arrangement  was  come  to  whereby  the 
amount  of  those  costs  was  fixed  at  the  sum  of  £60.  The  Defendant  on  that  occasion 
lent  Charles  Holman  £40,  and  took  from  him  a  note  for  £100  at  five  per  cent, 
interest,  with  a  deposit  of  title-deeds.  No  further  professional  business  occurred 
until  the  year  [273]  1843  ;  in  September  of  which  year  the  Defendant  was  engaged 
in  preparing  a  lease  for  Charles  Holman,  to  a  Mr.  Ellis,  of  land  at  Wells  for  seven 
years.  The  next  tran.saction  was  the  sale  by  auction  in  1846,  and  that  led  to 
considerable  employment  by  Charles  Holman  of  the  Defendant.  It  appears  from  the 
books  of  Mr.  Loynes  that  he  was  employed  by  Charles  Holman  in  the  ordinary  way 
in  which  a  client  employs  a  solicitor  in  the  sale  of  an  estate.  I  see  the  entry  of  the 
17th  April  1846 — "  Holman — Attending  you  this  day  respecting  a  sale  of  your  estate 
at  Wells.  Conferring  thereon.  Taking  instructions  to  offer  the  same  for  sale,"  &c., 
&c.  It  seems  to  me,  therefore,  that  the  Defendant  undoubtedly  acted  as  the  attorney 
for  Charles  Holman  in  every  way  in  which  an  attorney  could  act  for  a  party  who  was 
about  to  sell,  and  did  attempt  to  sell  his  estate  by  auction.  The  auction  took  place 
on  the  20th  May  1846.  Only  one  lot,  however,  was  actually  sold,  and  from  that  time 
up  to  the  19th  March  1847,  the  Defendant  continued  to  act  as  the  attorney  for  the 
vendor ;  he  was  engaged  in  carrying  into  execution  the  sale  of  the  lot  that  was  sold  ; 
he  prepared  the  conveyance,  and,  in  short,  acted  in  every  way  as  solicitor  of  the 
vendor  in  carrying  that  .sale  into  execution.  After  the  completion  of  that  transaction 
the  Defendant  prepared  an  abstract  of  title  of  the  eight  remaining  lots,  evidently 
that  they  might  be  ready  for  any  purchaser  who  might  offer.  This  carried  on  the 
business  up  to  the  month  of  April  1847  ;  what  he  had  done  up  to  and  at  that  time 
was  clearly  as  the  attorney  of  Charles  Holman.  So  the  matter  rested  until  July 
1848,  when  the  Defendant  himself  purchased.  Now  it  appears  to  me  clear  that  the 
Defendant  was  at  that  time  the  attorney  of  Charles  Holman  in  the  matter  of  this 
sale.  He  had  been  put  in  a  situation  to  communicate  with  any  vendor  who  might 
offer,  and,  in  truth,  was  the  agent  for  the  purpose  of  getting  the  estate  sold.  I  do 
not  attribute  [274]  anything  like  personal  misconduct  to  Mr.  Loynes,  the  attorney, 
in  thus  communicating  with  Mr.  Holman,  the  client ;  but  the  result  was,  that  the 
attorney  agreed  to  purchase  from  his  client.  If  it  was  necessary  to  have  additional 
proof  beyond  that  already  stated,  to  the  effect  that  Mr.  Loynes  was  the  solicitor  of 
Charles  Holman  at  the  time  of  his  purchase,  I  think  it  is  clearly  made  out  by  an 
entry  in  his  own  book  of  the  29th  July  1848: — "Drawing  purchase  agreement  for 
the  sale  of  your  premises  at  Wells  to  Mr.  Loynes"  (that  is  himself),  "and  fair  copy 
thereof."  Nothing  can  more  completely  indicate  that  he  was  at  that  time  acting  as 
solicitor  for  the  vendor.  If  the  Defendant  had  not  been  himself  the  purchaser,  but 
had  been  acting  for  some  other  person,  it  would  have  been,  to  all  intents  and  purposes, 
the  charge  for  acting  as  the  solicitor  of  the  vendor.  I  come,  therefore,  to  the  con- 
clusion that  he  was  the  solicitor  acting  in  the  particular  transaction  for  the  vendor. 
That  being  so,  the  next  question  is,  did  he  duly  discharge  his  duty  ?  Has  he  shewn 
to  demonstration,  for  that  is  what  Lord  Eldon  says  is  necessary  (though  that  must 
be  taken  with  some  qualification — demonstration,  literally  meaning  mathematical 
certainty,  is  impossible  in  such  cases),  but  has  he  shewn,  what  for  want  of  a  better 
expression  we  call  moral  certainty,  that  by  no  industry  which  he  was  bound  to  exert 
he  could  have  got  a  better  bargain  for  Charles  Holman  ?  I  think  he  wholly  fails  in 
shewing  that. 

As  to  the  first  purchase,  I  will  assume  that  £600  would  have  been  a  fair  price  for 
the  property  sold  in  July  1848  ;  but  there  was  no  £600  paid.     The  real  question  is 
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whether  £340  was,  under  the  circumstances,  a  fair  price  for  tlie  annuity  of  £40  a  vear. 
I  think  it  was  not.  The  vahie  of  such  an  annuity  on  an  averac;e"  life  of  Charles 
llolman'.s  age,  according  to  the  Government  Tallies,  apjicars  to  have  been  £;JSO,  or, 
as  the  answer  [275]  states,  £340.  But,  in  fact,  Charles  Holman's  life  was  not  a  good 
average  life.  The  evidence — not  to  go  into  detail — satisfies  me  that  he  was  desper- 
ately addicted  to  drinking.  One  medical  witness  says  he  was  not ;  but  then  he  says 
he  was  a  man  of  very  gluttonous  propensities,  and  in  the  habit  of  eating  to  excess  ; 
that  he  was  excessively  indolent,  and  would  not  take  proper  exercise,  and  that  his 
health  failed  in  consequence.  The  Defendant  Loynes  knew  this,  or  might  have  known 
it  by  the  smallest  possible  inquiry,  yet  the  value  of  that  life  was  calculated  at  about 
ten  years'  purchase.  In  fact  he  only  lived  three  years  and  a  half  after  the  first 
transaction,  and  a  year  and  a  few  months  after  the  second.  His  death  within  so 
short  a  period  after  the  sale  would  not  be  material  if  reasonable  pains  had  been  taken 
to  ascertain  that  there  was  nothing  materially  to  alter  the  value  of  his  life  as 
calculated  from  the  tables,  but  I  cannot  find  that  any  steps  were  taken  for  that 
purpose  ;  no  inquiry  was  made  to  see  whether  his  life  was  insurable.  I  believe  if 
such  inquiry  had  been  made  it  would  have  turned  out  to  be  clearly-  an  uninsuralile  life  ; 
.md  if  the  solicitor  had  known  that,  he  might  well  have  bargained  with  a  third 
person  for  an  annuity  greatly  beyond  the  tables. 

The  second  purchase  took  place  in  December  1850,  and  was  for  an  annuity  of  £26 
a  year.  Exactly  the  same  observations  apply  to  that  transaction.  The  consideration 
is  stated  to  be  £208.  The  value  of  such  an  annuity  on  the  tables  is  said  to  be  £232, 
but  it  is  quite  obvious  it  would  have  been  very  much  less  if  the  state  of  health  and 
the  habits  of  Charles  Holman  had  been  taken  into  account. 

It  is  also  to  be  observed,  that  the  consideration  is  not  correctly  stated  on  the  face 
of  either  of  these  deeds.  The  omission  to  state  the  exact  circumstances  of  the  case  on 
the  face  of  an  instrument  of  this  nature  might  be  of  [276]  very  material  importance, 
because,  although  the  consideration  of  £600  in  the  one  case,  and  £208  in  the  othei-, 
might  l)e  adequate  and  open  to  no  suspicion  ;  yet,  if  the  transactions  had  been 
correctly  stated  and  presented  in  their  true  light,  very  grave  suspicion  might  after- 
wards be  excited.  I  do  not  place  very  much  reliance  upon  this,  as  there  was,  no 
doubt,  in  the  hands  of  Charles  Holman  a  bond  which  correctly  stated  what  the  real 
transactions  were.  Still  that  might  have  been  lost  or  separated  from  the  other 
securities  :  and  it  is  in  cases  of  this  sort,  therefore,  essentially  necessary,  or  very 
expedient  at  all  events,  that  the  exact  truth  should  appear  on  the  face  of  the 
instrument. 

The  Defendant  adduced  several  cases,  as  shewing  that  the  law,  as  laid  down  in 
Gibson  v.  Jei/es  (6  Ves.  266),  is  not  applicable  to  this  case,  but  I  do  not  think  that  any- 
one bore  him  out  in  his  proposition.  The  first  case  relied  upon  was  that  of  Mcmtesquieu 
V.  Sanili/s  (18  Ves.  302);  there  the  subject-matter  of  sale  was  of  a  very  peculiar 
description,  namely,  an  undivided  fourth  part  of  an  advowson  and  right  of  presentation 
to  a  rectory.  The  advowson  was  at  the  time  of  the  .sale  vested  in  one  of  four 
coparceners,  a  gentleman  in  the  prime  of  life,  forty-eight  years  of  age,  and  very 
healthy  ;  one  of  the  other  coparceners  had  the  next  presentation,  the  next  turn  after 
that  being  vested  in  the  Plaintitis.  As  was  truly  argued  in  that  case,  the  value  of 
such  a  pi-operty  is  entirely  of  a  speculative  nature,  like  a  lottery  ticket,  the  advantage 
depending  entirely  on  the  event,  but  it  is  in  truth  of  no  marketable  value.  Although 
it  was  liought  by  the  attorney  from  his  client,  both  of  them  had  exactly  the  same 
knowledge  in  the  matter  ;  there  was  not  the  least  pretence  for  saying  that  one  had 
known  more  than  the  other.  It  was  in  evidence  that  the  client  had  himself  offered 
to  sell  his  right  for  £100  to  the  attorney.  It  turned  out  that  the  incumbent  was 
acci-[277]-dentally  thrown  from  his  horse  and  killed,  almost  immediately  after  the 
transaction  took  place,  and  the  person  appointed  as  his  successor  was  an  old  life ;  the 
result  of  which  was,  that  what  was  purchased  was  in  truth  the  next  right  of  presenta- 
tion after  a  bad  life.  That,  however,  was  the  effect  of  such  a  mere  accident,  clearly 
out  of  the  contemplation  of  either  party,  that  Lord  Eldon  thought  it  was  a  case  in 
which  the  doctrine  recognized  in  Gibson  v.  Jeyes  (6  Ves.  266)  did  not  apply  ;  that, 
although  the  Defendant  did  stand  in  the  relation  of  solicitor  to  the  vendor,  yet  that 
the  parties  in  truth,  as  to  that  property,  were  dealing  at  arm's  length. 

C.  XXIII.— 17 
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The  Defendant  also  relied  on  the  case  of  Cane  v.  Lwd  Allen  (6  Dow.  289) ;  but  in 
that  case  I  do  not  see  how  any  question  could  have  been  raised.  There  the  attorney 
had,  by  three  separate  transactions,  purchased  a  very  considerable  estate  from  his 
client,  it  is  true  ;  but  these  transactions  were  unimpeached  for  upwards  of  forty  years, 
and  admitted  by  the  vendor  to  have  been  quite  correct.  Of  one  of  the  purchased 
estates  the  attorney  could  not  obt<aiu  the  immediate  possession,  because  there  was  a 
life  upon  it.  By  the  contract,  therefore,  he  agreed  to  purchase  it  subject  to  the  life  ; 
and  if  that  transaction  alone  had  been  impeached,  it  might  have  been  upon  the  ground 
of  its  being  a  purchase  of  a  reversion  under  value.  There  was,  however,  no  evidence 
of  its  having  been  sold  at  an  under  value.  Both  in  the  Court  below,  in  Ireland,  and 
in  the  House  of  Lords,  the  three  transactions  were  considered  as  forming  one  transac- 
tion, and  it  was  thought  that  they  ought  all  to  stand  or  fall  together.  It  was  held  that 
the  relation  of  attorney  and  client  did  not  exist,  that  there  was  no  evidence  of  im- 
position, and  that  it  being  all  one  transaction  there  was  nothing  to  impeach  the  conduct 
of  the  solicitor. 

[278]  The  case  before  Sir  James  Wigram,  of  Edwards  v.  Meyrick  (2  Hare,  GO),  was 
also  relied  upon  by  the  Defendant ;  but  in  that  case  it  would  have  been  straining  the 
■doctrine  to  a  most  inconvenient  extent  to  have  applied  it,  because  the  full  value  had 
been  given  for  the  estate  at  the  time  when  sold ;  but  a  short  time  after  the  .sale  an 
Act  of  Parliament  passed  for  making  a  railway,  the  result  of  which  was  that  the  value 
of  the  property,  consisting  of  minerals  theretofore  unworkable,  was  most  materially 
increased.  Such  a  contingency  any  person  purchasing  property  may  always  look  to ; 
but  there  being  in  that  case  no  doubt  that  the  purchase  was  perfectly  honest  and  fair 
according  to  the  then  value.  Sir  J.  Wigram  held  that  that  accidental  circumstance — 
such  a  contingent  advantage  which  might  or  might  not  have  been  in  the  contemplation 
of  the  parties — did  not  afford  ground  for  imputing  fraud  or  improper  concealment 
to  the  attorney,  or  impeach  his  conduct  as  the  purchaser.  Every  case  must  depend 
on  its  own  circumstances  ;  here,  I  think,  the  real  neglect  of  duty  was  the  not  endeavour- 
ing to  get,  as  in  all  probability  the  Defendant  might  have  got,  a  considerably  higher 
annuity  for  Charles  Holman,  by  reason  of  his  intemperate  habits.  On  that  ground 
I  think  the  Defendant  did  not  do  his  duty  as  he  ought  to  have  discharged  it.  I  do 
not  impute  moral  fraud  to  him  ;  but  in  this  Court  such  a  transaction  cannot  stand, 
and  the  decree,  therefore,  of  the  Vice-Chancellor  must  be  affirmed. 

The  Lord  Justice  Turner,  after  stating  the  general  nature  of  the  case, 
said : — 

The  evidence  fully  satisfies  my  mind  that  Holman's  life  was  not  at  the  dates  of 
these  transactions  an  ordinary  life.  That  he  had  been  addicted  to  excessive  drinking 
and  that  his  habits  had  impaired  his  health  ;  that  he  was  affected  by  shortness  of 
breath,  laboured  under  difficulty  in  walking,  and  was  unequal  to  bodily  exertion  ; 
and,  [279]  therefore,  that  the  annuities  of  £40  and  £26  were  not  equal  in  value  to 
the  sums  of  £340  and  £208  at  which  they  were  estimated,  and  which  were  the  values 
according  to  the  tables  calculated  on  ordinary  lives. 

It  may  be  admitted,  that  if  these  transactions  had  taken  place  between  Holman 
and  any  person  not  standing  in  a  confidential  relation  towards  him,  they  could  not 
have  been  successfully  impeached  upon  the  ground  of  inadequacy  of  consideration  or 
upon  any  ground  appearing  upon  the  evidence  in  this  cause — that  a  mere  stranger 
having  thus  dealt  with  Holman  would  have  been  entitled  to  retain  to  himself  the 
benefits  derived  from  these  purchases.  The  question  before  us  is,  whether  the 
Defendant  is  so  entitled  ;  and  this  question  appears  to  me  to  resolve  itself  into  three 
points  : — First,  whether  at  the  times  when  these  transactions  took  place,  the  Defendant 
is  to  be  considered  to  have  stood  in  a  confidential  relation  towards  Holman  ;  secondly, 
what  were  the  duties  incumbent  upon  the  Defendant  in  consequence  of  that  relation, 
if  it  is  to  be  considered  to  have  subsisted ;  and,  thirdly,  whether  those  duties  have 
been  duly  and  properly  discharged. 

As  to  the  first  point,  it  was  urged,  with  much  force  upon  the  part  of  the  Defendant, 
that,  when  he  made  these  purchases  from  Holman,  he  stood  in  no  relation  of  con- 
fidence towards  him,  and  was  entitled  to  deal  with  him  as  any  stranger  might  have 
done — that  he  was  not,  as  it  was  said,  attorney  in  lidc  re  ;  and  several  authorities  were 
referred  to  upon  the  question,  in  what  cases  an  attorney,  dealing  with  a  client,  was 
to  be  considered  as  not  having  been  attorney  in  Mc  re,  and  was  entitled  to  deal  with 
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the  client  as  a  stranger.  The  great  importance  of  this  question,  as  affecting  transac- 
tions between  attorney  and  client,  has  led  me  carefully  to  examine  those  cases  ;  and, 
upon  [280]  examining  them,  I  am  satisfied  that  they  fall  far  short  of  what  would  he 
necessary  to  maintain,  in  this  case,  the  position  for  which  the  Defendant  has  contended. 
Lord  Eldon,  in  Montesquieu  v.  Sam/i/s  (lis  Ves.  313),  confines  these  cases  within  very 
.narrow  limits.  The  case  he  puts  is  that  of  an  attorney  purchasing  "  what  was  not 
in  an}'  degree  the  object  of  his  concern  as  attorney  ;  the  client  making  the  proposal, 
himself  proposing  the  price,  no  confidence  asked  or  received  in  that  article,  and  both 
ignorant  of  the  value."  Under  such  circumstances,  he  says,  the  attorney  is  not  the 
.attorney  in  Mc  re ;  and,  therefore,  not  being  under  any  duty  to  advise  his  client 
.against  the  act  (meaning  of  course  the  purchase  by  himself),  he  may  be  the  purchaser. 
.Sir  James  Wigram,  in  Edwards  v.  Meyriek  (2  Hare,  60),  treats  the  expression  "attorney 
.in  Mc  re,"  as  applied  to  that  case,  as  one  more  of  form  than  of  substance ;  but  he 
examines  the  principles  of  the  Court  with  respect  to  the  dealings  between  attorney 
.and  client,  and  shews,  that  the  control  exercised  by  the  Court  over  such  dealings  is 
part  of  its  general  system  for  preventing  any  undue  advantage  being  taken  by  persons 
•in  whom  confidence  has  been  reposed.  The  case  itself  goes  no  further  than  to  hold, 
that  a  purchase  by  an  attorney  from  a  client  could  not  be  impeached  upon  the  mere 
ground  that  a  possible  speculative  advantage,  which  might  have  been  known  to  the 
client  as  well  as  to  the  attorney,  had  not  been  made  the  subject  of  distinct  communica- 
tion by  the  attorney  to  the  client.  Sir  James  Wigram,  however,  in  that  ease  held, 
that  the  onus  rested  on  the  Defendant  to  shew  that  the  treaty  was  fairly  conducted  ; 
.and,  in  another  part  of  his  judgment,  he  refers  to  a  circumstance,  which  is  not  wanting 
in  the  present  case,  the  disadvantage  at  which  the  client  is  placed  from  his  being 
indebted  to  the  attorney.  Lord  Abinger  again,  in  Jones  v.  Thomas  (a  case,  the 
•circumstances  of  [281]  which  are  so  remote  from  the  present  that  it  is  unnecessary 
to  state  them,  deals  with  the  expression  "attorney  in  hdc  re,"  and  he  treats  it  as 
referring  to  cases  in  which  the  transactions  are  entirely  unconnected  with  the  duty 
•of  the  attorney.  The  cases,  therefore,  in  which  it  has  hitherto  been  held  that  an 
Attorney  may  deal  with  a  client,  as  a  stranger  might  do,  are  not  cases,  in  any  degree, 
resembling  the  present.  They  are  not  cases  in  which  the  attorney  has  been  con- 
-cerned  in  any  previous  attempted  sale,  or  in  which  any  confidence  as  to  sale  has  been 
reposed  in  him  as  attorney  ;  or  cases  in  which  the  attorney  has  acquired,  or  has  had 
the  means  of  acquiring,  any  peculiar  knowledge  as  to  the  property  the  subject  of  the 
isale  to  him.  The  result  of  them,  stated  most  favourably  to  the  Defendant  and 
without  reference  to  the  important  observations  upon  the  subject  of  influence  made 
by  Sir  James  Wigram  in  Edivards  v.  Meyriek,  cannot  be  put  higlier  than  this — that 
an  attorney  may  deal  with  a  client  as  a  stranger  where  the  circumstances  are  not 
.such  as  to  put  him  under  the  duty  of  advising  the  client.  This  is  the  position  with 
which  Lord  Eldon  has  summed  up  his  observations  upon  the  subject  in  Montesquieu 
V.  Sandys  ;  and  this  case  may,  1  think,  well  be  tried  by  that  test. 

It  was  not  of  course  attempted  to  be  denied  that  the  Defendant,  whilst  he  was 
■concerned  in  the  sale  by  auction  and  the  business  arising  out  of  it,  was  under  the 
duty  of  advising  Holman  ;  and  the  question  therefore  is  one  of  determining  a  duty 
-which  has  once  attached,  and  not,  as  in  the  cases  which  were  cited,  of  imposing  a 
•duty  which  had  not  before  existed.  It  was  said,  that  this  duty  of  advising  ceased 
when  the  sale  by  auction,  in  which  the  Defendant  was  concerned,  was  at  an  end  ;  or, 
-at  all  events,  when  the  costs,  incident  to  that  sale,  were  settled  ;  but  the  purpose 
of  sale  continued  so  far  as  Holman  was  [282]  concerned.  As  to  him,  the  sales  to 
the  Defendant  were  a  continuance  of  the  same  business,  in  which  the  Defendant 
had  been  engaged  ;  and  I  see  no  ground  upon  which  the  case  can  be  put  on  one 
footing  as  to  Holman,  and  on  another  as  to  the  Defendant.  Again,  it  was  said  that 
the  relation  of  attorney  and  client  had  wholly  ceased  ;  but  it  may  be  asked,  when 
■did  it  cease?  If  these  transactions  had  taken  place  the  day  after  the  business  of  the 
sale  by  auction  was  at  an  end,  could  it  have  been  said  that  the  parties  stood 
towards  each  other  in  any  different  relation  from  that  in  which  they  had  before 
stood  ?  Could  the  Defendant  in  such  a  case  have  been  absolved  from  the  duty  of 
advising  Holman  ?  I  think  clearly  not.  Does  then  the  lapse  of  time  between  the 
-auction  and  the  Defendant's  purchases  alter  the  ease?  It  does  not  appear  to  me 
that  it  does.     No  other  solicitor  had  in  the  meantime  been  employed  by  Holman  ; 


516  HOLMAN   V.    LOYNES  4  DE  O.  M.  &  G.  283. 

and  the  true  state  of  the  case  appears  to  me  to  he,  that  there  was  not  any  cessation 
of  the  relation,  but  only  a  cessation  of  the  circumstances  which  were  necessary  to- 
call  the  relation  into  action.  I  may  add,  upon  this  part  of  the  case,  that  it  is  not 
perhaps  unworthy  of  remark,  that,  in  these  cases  where  attornies  have  been  con- 
cerned in  previous  sales,  there  must,  in  some  sense,  be  a  continuance  of  the  con- 
fidential relation  between  them  and  their  clients.  They  must  be  bound  in  any 
future  dealings  with  the  client,  as  to  the  property  which  they  have  been  employed  to- 
sell,  to  communicate  any  information  respecting  that  property  which  they  have 
obtained  during  their  employment.  No  attorney  could,  as  I  apprehend,  be  permitted 
to  use  in  any  such  dealing  information  which  he  had  so  obtained  without  di.sclo.sing: 
it  to  the  client.  These  are  the  observations  which  have  occurred  to  my  mind  in 
this  case,  without  reference  to  the  question  of  influence  suggested  in  Edwanh  v. 
Meiirkk  (2  Hare,  60) ;  but  I  agree  with  Sir  James  [283]  Wigram  that  that  question, 
must  also  be  considered  in  cases  of  this  nature.  The  very  ground  of  the  rule  which 
requires  attornies  purchasing  from  their  clients,  and  not  advising  them  with  reference- 
to  the  purchase,  to  prove  that  the  confidential  relation  has  been  determined  or  the 
client  put  at  arm's  length,  is  the  influence  which  ari.ses  from  the  position  of  attornies  ; 
and  I  much  doubt  whether  the  confidential  relation  can  be  said  to  be  determined  at 
all,  whilst  the  influence  derived  from  it  can  reasonably  be  supposed  to  remain. 
•  Gifts  from  clients  to  their  attornies  can  be  maintained  only,  when  not  only  the 
relation  has  ceased  but  the  influence  may  rationally  be  supposed  to  have  ceased 
also.  That  was  laid  down  by  Lord  Eldon  in  JJ'oodv.  Dovmes  (18  Ves.  120);  and 
I  see  no  reason  why  the  rule,  which  applies  to  gifts,  should  not  equally  in  this 
respect  apply  to  purchases.  It  is  true  that  the  rules  of  the  Court  against  gifts  are 
absolute,  and  that  against  purchasers  they  are  modified  ;  but  this  is  a  question,, 
not  upon  the  extent  of  the  rules,  but  upon  the  circumstances  under  which  the}'  are 
to  be  brought  into  operation,  and  in  that  respect  I  see  no  difference  between  the- 
cases  of  gifts  and  purchases.  The  Defendant  relied  much  on  Holman  having  been 
assisted  by  Houghton  in  the  transaction  of  these  purchases  ;  but,  however  competent 
Houghton  might  be  to  judge  of  the  value  of  the  property,  he  was  not  the  person  to- 
judge  of  the  terms  on  which  that  value  ought  to  have  been  converted  into  annuities  ■; 
and,  besides,  if  the  Defendant  was  under  the  obligation  of  advising  Holman,  he  must 
also,  I  think,  have  been  under  the  obligation  of  supervising  Houghton. 

My  opinion,  therefore,  upon  this  branch  of  the  case  is,  that  the  Defendant  must 
be  considered  to  have  stood  in  a  confidential  relation  to  Holman  when  these  transac- 
[284]-tions  took  place :  and  I  am  the  better  satisfied  to  have  arrived  at  thi.s 
conclusion,  because  I  think  any  extension  of  the  powers  of  attornies  to  deal  with 
their  clients  as  strangers  might  deal  with  them,  would  be  dangerous  in  the  highest 
degree,  and  would  open  a  door  to  undue  advantage  being  taken  in  cases  in  which  it 
is  now  prevented  by  the  rules  of  the  Court.  Those  rules  require  no  more  than  that 
the  client  should  be  fully  informed  and  duly  and  honestlj'  advised,  and  that  the  price 
should  be  just ;  and  this  I  think  is  not  too  much  to  be  required  of  parties  in  whom 
confidence  is  reposed. 

AA  e  come,  therefore,  to  the  second  question, — what  were  the  duties  incumbent 
upon  the  Defendant  in  consequence  of  the  subsistence  of  this  confidential  relation  ? 
and  this  part  of  the  case  seems  to  me  to  admit  of  no  doubt.  The  case  of  Gibson  v. 
Jei/es  (6  Ves.  266)  appears  to  me  to  be  conclusive  upon  this  point. 

There  remains  then  only  the  third  question, — whether  the  duties  incumbent 
upon  the  Defendant  were  duly  discharged  1  and  on  this  it  is  suflicient  to  say,  that  in 
my  opinion  the  value  of  these  annuities  was  not  properly  taken  from  the  tables,  and 
that  the  securities  for  the  annuities  were  not  such  securities  as  this  gentleman 
would  have  been  bound  to  have  advised  Holman  to  have  taken,  if  the  transaction 
had  been  a  sale  by  Holman  to  a  third  person.  I  concur  in  the  opinion  which 
the  Lord  Chancellor  has  expressed,  that  this  appeal  must  be  dismissed  and  with 
costs. 
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£285]  In  the  Matter  of  The  Pennant  and  Craigwen  Consolidated  Lead 
Mining  Company,  and  of  The  Joint  Stock  Companies  Winding-i-i-  Acts, 
1848,  1849.  Fenn's  Case.  Before  tne  Lord  Chancellor  Lord  Cranworth  and  the 
Lords  Justices.     Feb.  10,  15,  1854. 

[S.  C.  22  L.  J.  Ch.  692.] 

i'>\'  one  of  the  rules  of  a  mining  company,  carried  on  under  the  "cost-book  principle," 
it  was  provided  that  any  shareholder  might  determine  his  responsiViility  or  liability 
upon  giving  notice  in  writing  to  the  purser  of  his  desiie  of  retiring  and  upon 
depositing  with  the  purser  the  transfer  of  the  shares  held  by  him  and  signing 
a  relinquishment  of  all  claims  or  demands  on  the  company  in  respect  of  such 
shares :  the  prospectus  of  the  company  also  stated,  that  under  the  cost-book 
principle  shareholders  had  the  right  of  determining  their  responsibility  by  giving 
notice  of  their  intention  to  relinquish  their  shares  and  on  forfeiture  of  all  previous 
payments.  A.  B.,  a  shareholder  in  the  company,  gave  notice  in  writing  to  the 
purser  of  his  desire  to  retire  and  thereby  relinquished  all  right  and  title  to  his 
shares.  Held,  on  winding  up  the  company,  that  undei-  the  terms  of  the  rule  as 
explained  by  the  prospectus  A.  B.  had  by  his  notice  absolved  himself  from  all 
lialjility  to  the  past  and  future  debts  of  the  company. 

This  was  a  rehearing  before  the  full  Court  of  Appeal,  at  the  instance  of  the 
official  manager,  of  an  appeal  presented  by  Joseph  Fenn  against  the  decision  of  the 
Master  charged  with  winding  up  the  above  company,  and  which  appeal  had  been 
decided  by  the  Lords  Justices  in  favour  of  J.  Fenn,  on  the  28th  July  1853.  The 
following  are  the  facts  of  the  case. 

The  Pennant  and  Craigwen  Consolidated  Lead  Mining  Company  was  formed  in 
1848  for  the  working,  on  the  cost-book  principle,  of  certain  lead  mines  in  the 
county  of  Merioneth,  the  scheme  being  in  fact  an  amalgamation  of  two  mining 
associations  which  had  previously  been  working  separately.  The  prospectus,  which 
bore  date  the  2d  October  1848,  contained  the  following  statement, — "The  operations 
■of  the  company  are  carried  on  under  the  '  cost-book '  principle,  which  exempts  the 
company  from  the  provisions  of  the  Act  for  the  Registration  of  Joint  Stock 
Companies  (7  &  8  Vict.  c.  110),  the  63d  section  of  which  enacts: — 'Provided 
always,  and  [286]  be  it  enacted,  that  nothing  in  this  Act  contained  shall  extend,  or 
be  construed  to  extend,  to  any  partnership  formed  for  the  working  of  mines,  minerals 
and  quarries,  of  what  nature  soever,  on  the  principle  commonly  called  the  cost-book 
principle.'  The  capital  realised  is  considered  a  sum  suificient  to  bring  the  under- 
taking into  a  paying  state ;  but  in  the  event  of  more  being  required  for  general 
purposes,  the  3d  clau.se  of  the  '  cost  book '  provides  : — '  That  no  call  lie  made  without 
the  consent  of  three-fourths  of  the  shareholders,  either  in  person  or  liy  proxy,  at  a 
public  meeting  convened  for  the  purpose.'  Under  the  '  co.st-book '  principle  share- 
holders have  the  right  of  determining  their  responsibility  by  giving  notice  of  their 
intention  to  relinquish  their  shares,  and  on  forfeiture  of  all  previous  payments. 
The  24th  clause  states  ; — '  That  any  shareholder  may  determine  his  or  her  responsi- 
Ijility  or  lialjility,  with  respect  to  the  affairs  of  these  mines,  upon  his  or  her  giving 
notice  in  writing  to  the  purser  of  the  company  for  the  time  being  of  his  or  her 
desire  of  retiring  from  the  company,  and  also  upon  depositing  with  the  said  purser 
the  transfer  of  the  share  or  shares  held  by  him  or  her,  and  signing  a  relinquishment 
of  all  claims  or  demands  on  the  company  in  respect  of  such  share  or  shares.'  Under 
the  amalgamated  arrangement  there  are  8000  parts  or  shares  of  £2  per  part  or 
share  paid."  To  this  prospectus  was  attached  a  list  of  rules  and  regulations,  which 
had  been  previously  agreed  upon,  and  among  these  were  the  clauses  (being  numbers 
3  and  24)  mentioned  in  the  prospectus,  and  also  the  following,  namely, — "4.  That  if 
any  shareholder  shall  omit  or  refuse  to  pay  any  call  for  the  space  of  one  month  after 
the  same  shall  have  been  made,  and  due  notice  thereof  given  to  such  shareholder, 
then  the  share  or  .shares  of  such  shareholder  shall  be  forfeited  and  become  the 
property  of  the  remaining  shareholders." 

[287]  J.  Fenn  became  the  holder  of  ninety-eight  shares  in  the  company  on  the 


518  FENN'S    case  4  DE  O.  M.  &  G.  288. 

I7th  April   1818,  but  he  did  not  sign  the  cost  book.      It  appeared  that,  after  th& 
formation  of  the  company,  leases  of  the  mines  intended  to  be  worked  were  obtained 
by  the  company;    that  at  a  meeting  of  the  shareholders,  held  on  the  3d  April  1849, 
a  call  of  eight  shillings  per  share  was  made ;    that  the  accounts  of  the  mines  were 
from  time  to  time  entered  in  the  cost  book  ;   that  by  an  account,  laid  before  the 
shareholders  at  a  quarterly  general  meeting  held  on  the  5th  June  1850,  the  assets  of 
the  company  appeared  to  be  £950,  13s.  Id.,  and  the  liabilities  £2101,  3s.  lid. ;    that 
at  this  meeting  a  call  of  ten  shillings  per  share  was  made  ;  that  on  the  8th  January 
1851,  another  call  of  five  shillings  per  share  was  made;    that  J.  Fenn  received  th& 
report  of  the  meeting  of  the  5th  June  1850  with  the  account  referred  to,  and  also 
the  report  of  the  meeting  of  the  8th  January  1851,  and  that  he  paid  both  calls ;   that 
a  special  general  meeting  of  the  shareholders  was  appointed  to  be  held  on  the  "JCth 
August  1851,  and  a  printed  circular  was  sent  to  Mr.  Fenn,  dated  the  9th  August 
1851,  which,  after  stating  the  intention  to  hold  the  meeting,  mentioned  the  following^ 
(among  others)  as  the  subjects  which  would  be  submitted  to  the  consideration  of  the 
shareholders,  namely, — "  To  determine  what  course  .shall  be  adopted  to  discharge  the- 
present  liabilities  of  the  company,  and  to  raise  suiMcient  capital  for  working  the  mine 
vigorously,  either  by  issuing  new  shares,  making  a  call,  or  by  any  other  means  that 
may  appear  to  the  shareholders  most  desirable.    But  should  the  shareholders  determine 
not  to  raise  more  money  than  will  be  sufficient  to  pay  oil"  all  the  present  liabilities,, 
then  to  take  into  consideration  the  best  plan  of  closing  the  operations  of  the  company,, 
so  as  to  prevent  further  expenses  being  incurred  ;"  that  this  meeting  was  held  on  the 
26th  August  1851,  and  was  then  adjourned  to  the  5th  September  1851,  and  notice 
of  [288]  the  adjourned  meeting  was  given  to  J.  Fenn  ;    that  J.  Fenn  attended  no 
meeting  of  the  shareholders,  excepting  one  which  he  attended  by  his  solicitor  on  the 
3d  April   1849;    that  on  the  4th  September  1851,  the  day  before   the  adjourned 
meeting,  J.  Fenn  sent  to  the  purser  of  the  company  an  abandonment  of  his  shares,, 
being  a  printed  form  (which  J.  Fenn  had  received  from  the  office  of  the  company) 
filled  up  in  writing  and  signed  by  him  and  witnessed,  and  addressed  to  the  purser, 
in  the  following  term.s, — "  Sir,  I  beg  to  inform  you  it  is  my  desire  to  retire  from  th& 
Pennant  and  Craigwen  Consolidated  Lead  Mining  Company,  and  I  hereby  relinquish 
all  right  and  title  to  the  parts  or  shares  standing  in  my  name  in  the  cost  book  of  this 
company;"  that  on  the  8th  September  1851,  the  purser  returned  to  J.  Fenn  the 
last-mentioned  document,  and  sent  him  another  form  which  he  said  must  be  fillefl  up, 
witnessed  and  returned,  before  the  relinquishment  could  be  accepted  ;    that  the  form 
sent  by  the  purser  was  as  follows, — "  I  do  hereby  give  you  notice  that  it  is  my 
intention  to  relinquish  my  shares  in  the  Pennant  and  Craigwen  Consolidated  Lead 
Mining  Company,  bearing  my  share  of  the  liabilities  incurred  to  the  end  of  the 
present  month  ;"  that  on  the  11th  September  1851,  J.  Fenn  returned  to  the  purser 
the  document  first  sent,  and  refused  to  sign  the  new  one  ;    that  the  purser,  on  the 
12th  September  1851,  wrote  in  reply  to  J.  Fenn,  saying  that  the  directors,  having 
thought  it  advisable  to  have  another  form  for  shareholders  to  fill  up  wishing  to 
relinquish  their  shares,  he  could  not  accept  J.  Fenn's  relinquishment  except  upon  the 
form  sent  on  the  8th  September,  and  that  the  one  sent  by  J.  Fenn  was  invalid  and 
could  not  be  accepted  ;    that,  on  the  4th  September  1851,  the  debts  and  liabilities  of 
the  company  amounted  to  £1730  or  thereabouts,  being  for  rent  of  the  mines  under 
the  leases  and  monies  due  to  miners  and   other  creditors ;   that  these  debts  and 
liabilities  were  still  sub-[289]-sisting  and  undischarged  at  the  date  of  the  order,  which 
was  not  long  after  obtained,  for  winding  up  the  company. 

The  name  of  J.  Fenn  was  placed  by  the  official  manager  on  the  list  of  contribu- 
tories,  and  it  was  retained  there  by  Master  Tinney.  From  the  decision  of  the  Master, 
J.  Fenn  appealed  to  Vice-Chancellor  Stuart,  who,  on  the  22d  November  1852,  directed 
J.  Fenn's  name  to  be  removed  from  the  list  (1  Smale  &  G.  26). 

The  official  manager  then  appealed  to  the  Lords  Justices,  who,  being  of  opinion 
that  all  the  facts  were  not  then  before  the  Court,  made  an  order  on  the  18th 
December  1852  discharging  the  order  of  the  Vice-Chancellor,  and  reversing  the 
decision  of  the  Master,  without  prejudice  to  anj'  question,  with  libert}'  for  either 
party  to  go  before  the  Master  de  novo,  reserving  the  question  of  costs,  and  with 
liberty  to  apply. 

In  consequence  of  this  order,  a  statement  of  facts  was  laid  before  the  Master, 
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and,  so  far  as  above  stated,  was  agreed  upon  between  the  parties  ;  and  the  Master, 
having  had  the  matter  argued  before  him,  came  to  a  decision  on  the  16th  June  1853, 
and  again  placed  the  name  of  J.  Fenn  on  the  list  of  contributories,  with  an 
observation,  that  he  was  liable  only  in  respect  of  debts  and  liabilities  existing  on  the 
4th  September  1851.(1) 

[290]  The  Master  gave  a  certificate  of  this  decision  on  the  5th  July  1853,  and 
from  it  J.  Fenn  appealed  to  the  Lords  Justices. 

The  case  was  argued  before  their  Lordships,  on  the  28th  July  1853,  when  they 
directed  the  name  of  J.  Fenn  to  be  removed  from  the  list  of  contributories,  and 
gave  J.  Fenn  his  costs  of  the  appeal  and  in  the  Court  below  and  before  the 
Master. 

On  the  •27th  January  1854,  the  official  manager  [291]  applied  to  the  Lords 
Justices,  ("2)  that  the  appeal  of  J.  Fenn  might  be  reheard  before  the  Lord  Chancellor, 
with  or  without  such  assistance  as  his  Lordship  might  be  pleased  to  direct ;  and  the 
Lords  Justices,  with  the  sanction  of  the  Lord  Chancellor,  and  upon  the  official 
manager  depositing  with  the  registrar,  out  of  his  own  monies,  £75,  to  answer 
such  costs,  if  any,  as  their  Lordships  should  think  fit  to  award,  directed  the  appeal 
to  be  set  down  to  be  reheard  before  the  full  Court ;  and  it  now  came  on  to  be  heard 
accordingly. 

Mr.  Selwyn,  for  J.  Fenn. 

He  contended  that  Mr.  Fenn  was  completely  discharged  from  all  liability  under 
the  terms  of  the  twenty-fourth  rule,  and  cited  Ricketts  v.  Bennett  (4  C.  B.  Rep.  686). 
He  relied  on  Sutton's  case  (3  De  G.  &  S.  262),  referring  also  to  Croxton's  case  (1  De  G. 
Mac.  &  G.  600),  and  Oajje's  Executor's  case  (2  De  G.  Mac.  &  G.  562). 

Mr.  Malins  and  Mr.  Roxburgh,  for  the  official  manager. 

They  insisted  that  Mr.  Fenn  could  not,  by  the  letter  he  had  sent,  get  rid  of  his 
liability  to  existing  debts :  he  had  engaged  in  a  trading  concern,  and,  according  to 
the  general  principle,  was  liable  for  all  debts  incurred  in  conducting  the  business, 
Hawken  v.  Bourne  (8  M.  &  W.  703) :  the  circumstance  that  the  mine  was  to  be 
conducted  on  what  was  termed  the  cost-book  principle  made  no  difference  ;  it  meant 
merely  a  partnership  at  will,  with  liberty  for  any  [292]  partner  to  go  out  on  notice, 
having  previously  settled  with  his  co-partners  in  respect  of  his  liabilities  (see 
Wordsworth  on  Mines,  p.  197,  &c.  (6th  ed.),  as  to  transfers  in  cost-book  mines),  and 
the  rules  of  this  association  were  to  be  interpreted  by  reference  to  this  principle. 
They  submitted  that  Sutton's  case  (3  De  G.  &  S.  262)  did  not  govern  the  present, 
referring  also  in  their  argument  to  In  re  The  German  Mining  Companij  (17  Jur.  745) ; 
Burmestcr  v.  Nmris  (6  Exch.  Rep.  796) ;  In  re  St.  James's  Cluh  (2  De  G.  Mac.  &  G. 
383) ;  Bright  v.  Hutton  (3  H.  L.  Ca.  341) ;  Northei/  v.  Johnson  (before  the  Q.  B.,  May  8, 
1852)  ;  and  to  Collyer  on  Mines,  p.  93. 

Without  calling  for  a  reply. 

The  Lord  Chancellor  [Cranworth].  I  am  clearly  of  opinion  that  the  Master 
was  wrong  in  supposing  that  Mr.  Fenn  is  liable  for  anything  at  all  in  respect  of  the 
debts  of  this  company  ;  that  is,  that  he  was  wrong  in  putting  Mr.  Fenn's  name  on 
the  list  of  contributories.  It  is  stating  a  very  elementary  principle  to  say,  that  in 
the  case  of  an  ordinary  partnership,  if  there  be  no  stipulation  to  the  contrary,  any 
one  of  the  partners  may  retire,  and  on  his  so  retiring,  his  rights  are,  to  have  an 
account  taken  of  all  transactions  down  to  that  time,  to  take  his  share  of  the  profits, 
and  to  pay  his  share  of  the  liabilities.  This  principle  applies  equally,  whether  the 
partnership  consists  of  two  or  three,  or  of  two  or  three  hundred.  The  growth, 
however,  of  partnerships  consisting  of  a  large  number  of  persons  has  led  to  great 
modifications  of  the  law,  partly  hy  custom,  and  partly  by  [293]  statute,  and  among 
such  partnerships  there  is  one,  adopted  almost  exclusively  for  the  purpose  of  working 
mines,  I  mean  a  partnership  conducted  on  the  cost-book  principle.  Whatever  that 
principle  may  be,  its  existence  is  clearly  recognized  in  the  Joint  Stock  Companies 
Registration  Act  (7  &  8  Vict.  c.  110),  the  sixty-third  section  of  which  enacts,  that  the 
provisions  of  the  Act  shall  not  extend  to  partnerships  conducted  on  the  cost-book 
principle. 

The  mine  in  the  present  case  was  worked  on  that  principle,  and  Mr.  Fenn  was  a 
holder  of  shares.  On  the  4th  September  1851,  however,  he  gave  notice  that  he 
resigned  all  his  shares,  and  retired  from  the  concern.     In  an  ordinary  partnership,  he 
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would  thus  have  become  entitled  to  have  had  an  account  taken  of  all  ti-ansactions 
down  to  that  time,  and  if  the  account  was  in  his  favour,  he  would  have  been  entitled 
to  receive  the  balance  ;  or  if  it  was  against  him,  he  would  have  been  bound  to  pay 
the  balance  that  was  due  from  him.  The  question  is,  whether  this  was  the  position 
in  which  he  stood  with  reference  to  this  mine :  it  undoubtedly  was,  excei)t  so  far  as 
it  was  altered  by  special  contract.  That  alteration  depends  on  the  twenty-fourth 
rule,  which  provides — (His  Lordship  read  the  rule,  as  before  set  out.)  It  has  been 
said  in  argument  that  the  rule  means,  that,  on  giving  his  notice  to  resign,  Mr.  Fenn 
ceased  to  be  entitled  to  any  profits  made  after  that  time,  and  was  bound  to  pay  all 
liabilities  down  to  that  time ;  and  the  question  is,  whether  this  is  the  true  construc- 
tion of  the  rule.  There  is  no  doubt  that  parties  might  stipulate  to  the  effect 
contended  for,  and  that  they  might  also  stipulate  that  the  accounts  should  lie  kept 
so  as  to  let  the  partners  at  any  time  retire,  cancelling  all  claims  to  further  profits, 
and  being  absolved  from  all  liabilities  down  to  that  time.  Such  might  be  the 
contract ;  but  the  question  is,  whether  this  is  the  true  interpretation  of  the  rule 
referred  to.  I  do  not  think  [294]  there  can  be  any  doubt  on  the  subject,  when  the 
rule  is  read  in  connection  with  the  prospectus,  in  which  is  contained  this  passage — 
"  Under  the  cost-book  principle,  shareholders  have  the  right  of  determining  their 
responsibility  by  giving  notice  of  their  intention  to  relinquish  their  shares,  and  on 
forfeiture  of  all  previous  payments." 

I  asked  during  the  argument  whether  it  was  meant  to  be  said  that  Mr.  Fenn  was 
entitled  to  all  profits  down  to  the  time  when  he  gave  notice ;  this  would  be  the 
necessary  corollary  of  the  proposition  that  he  was  liable  to  all  engagements  then 
incurred  ;  for  it  would  indeed  be  an  extraordinary  engagement  that  the  partner,  on 
giving  up  his  shares,  should  be  liable  for  all  contracts  which  down  to  that  time  had 
resulted  in  a  los.s,  but  should  not  be  interested  in  those  which  had  resulted  in  a  gain. 
In  answer  to  my  question  it  was  said,  that  Mr.  Fenn  would  be  entitled  to  all  benefits 
down  to  the  time  of  his  notice  just  as  he  would  be  liable  to  all  engagements.  The 
point,  however,  is,  whether  this  can  be  so,  having  reference  to  the  provisions  of  the 
twenty-fourth  rule,  which  provides,  that,  on  depositing  his  shares,  the  shareholder  is 
to  give  up  all  claims  and  demands  in  respect  of  those  shares.  This  stipulation  is 
quite  just,  according  to  the  view  which  I  take  of  the  rule ;  for,  reading  it  with  the 
commentary  given  by  the  prospectus,  and  which  is  held  out  as  an  inducement  to 
parties  to  enter  into  the  speculation,  I  think  it  impossible  to  doubt  that  the  con.struc- 
tion  put  upon  it  originally,  when  the  case  was  before  the  Lords  Justices,  was  correct. 
I  think  too  that,  as  was  suggested  by  the  Lord  Justice  Knight  Bruce,  Mr.  Fenn 
might  have  released  himself  from  all  liability  by  selling  to  any  third  party,  and  that 
his  partners  could  not  have  objected  to  his  taking  that  course  :  then  the  object  of  the 
twenty-fourth  rule  is  to  enable  [295]  the  partner,  by  a  surrender,  to  do  jm-  directum 
that  which  he  could  otherwise  have  done  ^-)«r  obliquuni.  Without,  therefoi-e,  saying 
what  would  be  the  case  with  mines  carried  on  under  different  rules,  I  think  that,  in 
this  mine,  on  this  prospectus,  and  on  these  rules,  Mr.  Fenn  had  a  right  to  give  the 
notice  he  did  give,  and  that  he  thereby  absolved  himself  from  all  liability  ]3ast  and 
future. 

The  Lord  Justice  Knight  Bruce.  This  mine  was  represented  to  have  been 
one  worked  upon  the  "cost-book  principle."  That  is  a  term  which  I  am  not  aware 
that  it  is  my  judicial  duty  to  understand  in  the  absence  of  evidence  ;  and  the 
evidence  now  before  the  Court  does  not  enable  me  to  understand  it.  The  association 
(it  is  said)  if  not  formed  upon  "the  cost-book  principle"  is  illegal.  If  that  is  the 
case,  Mr.  Fenn  is  not  a  contributory.  But  if  the  association  be  a  legal  one,  and 
formed  on  "the  cost-book  principle,"  I  know  nothing  of  the  cost-book  principle 
except  what  appears  in  the  document  before  me,  professing  to  contain  the  terms 
and  stipulations  upon  which  certain  persons  forming  this  association  became  con- 
nected together  for  the  purpose  of  working  mines.  One  of  these  stipulations  is  the 
twenty-fourth.  The  whole  question  seems  to  turn  upon  the  meaning  and  effect  of 
that  particular  portion  of  the  contract.  I  am  not  aware  that  the  general  law  or  any 
particular  custom  affects  the  dispute.  I  have  to  construe  this  express  stipulation, 
and  I  cannot  construe  it  otherwise  than  as  importing  an  undertaking  that  a  person 
relinquishing  all  interest  in  the  concern,  is,  as  between  himself  and  his  fellow  under- 
takers, to  be  exempt  from  all  past  and  future  liability,  provided  only  that  he  have 
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fulfilled  the  conditions  under  which  he  is  placed  ;  a  state  of  circumstances  noticed  by 
Lord  St.  Leonards  in  Crox.lms  [296]  case,  where  a  (juestion  was  raised,  similar  to 
that  in  Sutton's  casi',  as  to  the  liability  of  a  shareholder  who  had  sold  his  shares  in 
respect  of  antecedent  debts.  A  distinction  was  there  drawn  which  1  think  a])plies  to  this 
particular  contract.  Many  questions  of  possible  complexity  and  dirticultv  have  been 
suggested ;  among  others,  that  of  all  the  meml)ers  simultaneously  abandoning  the 
association.  In  such  a  case  perhaps  each  would  l)o  liable  to  indemnify  the  rest,  so 
that  the  liability  might  fall  equally  on  all.  So  if  two  or  three  retiredat  the  same 
time.  Cases  have  also  been  put  of  fraudulent  resignations  ;  but  fraud  nnist  of  course 
constitute  an  exception.  So  also  as  to  an  abandonment  after  the  undertaking  having 
come  substantially  to  an  end.  In  such  instances  the  twenty-fourth  rule  would 
perhaps  have  no  application.  The  most  plausible  argument  is,  that  Mr.  Fenn  retired 
after  the  undertaking  was  substantially  at  an  end,  and  I  was  for  a  time  impressed 
with  that  argument,  but  I  think  that  there  are  not  sufKcient  grounds  for  it.  Pending 
an  adjournment  of  the  meeting,  it  was  possible  that  resolutions  might  be  adopted  for 
continuing  to  work  the  mine  ;  and  I  cannot  say  that  Mr.  Fenn  must  be  held  to  have 
foreseen  what  did  actually  take  place  or  that  the  mine  would  not  proceed.  Not 
being  affected  with  fraud,  he  has  left  behind  him  shareholders  who  might  have 
abandoned  the  undertaking  and  did  not ;  and  I  think  him  entitled  to  the  benefit  of 
the  twenty-fourth  rule. 

The  Lord  Justice  Turner.  This  case  was  ordered  to  be  reheard  upon  the 
ground  that  it  involved  an  important  question  upon  the  effect  of  the  cost-book 
principle.  I  think  that  it  involves  no  such  question.  The  sole  question  before  us  is, 
what  is  the  true  meaning  and  construction  of  the  twenty-fourth  clause  of  the  articles  of 
partnership?  It  is  thus — (his  Lord-[297]-ship  read  it).  I  quite  concur  with  the 
Lord  Chancellor  and  the  Lord  Justice  as  to  the  meaning  to  be  put  upon  that  clause. 
The  question  is,  whether  the  liability  is  to  be  determined  altogether  or  thenceforth 
only?  I  am  clearly  of  opinion  that  the  meaning  is,  that  it  should  be  determined 
altogether ;  because  the  determination  of  the  liability  is  correlative  to  the  abandon- 
ment of  all  claims  upon  the  company.  The  retiring  member  gives  up  all  claims  upon 
the  company,  and  I  think  that  he  is  freed  from  all  liability.  If  there  had  been  any 
doubt  upon  the  rules,  the  prospectus  would  remove  it. 

(1)  The  reasons  of  Master  Tinney  for  his  decision,  and  which  he  wrote  on  the 
back  of  the  official  manager's  statement  placed  on  the  file  of  proceedings  in  his  office, 
were  as  follows  : — 

"  16th  June  18.53.  Subject  to  the  completion  of  the  evidence,  as  required  in  the 
margin,  I  am  of  opinion  that  Mr.  Fenn  should  be  settled  on  the  list  of  contributories, 
with  an  observation  that  he  is  only  liable  in  respect  of  debts  or  liabilities  existing  on 
the  4th  of  September  1851.  I  do  not  find  any  authority  for  holding,  that  in  a 
company  of  the  nature  of  the  present  company,  a  party  relinquishing  his  .shares  is 
released,  as  between  himself  and  his  co-adventurers,  from  liabilities  which  he  had 
come  under  in  the  absence  of  a  special  provision  to  that  effect.  The  passage  in  Mr. 
Collier's  '  Treatise  on  the  Law  Relating  to  Mines,'  pp.  93  and  94,  shews  that  in  respect 
of  mines  carried  on  on  the  cost-book  principle,  a  simple  notice  of  relinquishment  is 
not  sufficient  for  such  purpose.  The  superadded  term  of  '  settling  his  account  with 
the  mine,'  I  think  must  mean  an  ascertainment  and  discharge  of  the  adventurer's 
share  of  what  is  due  from  the  whole  concern.  The  prospectus,  in  this  case,  seems  to 
me  to  refer  to  the  cost-book  principle  as  intended  to  be  carried  out  by  the  24th  rule, 
and,  therefore,  as  furnishing  or  aiding  the  true  construction  of  the  rule.  I  think 
such  ascertainment  and  discharge  is  necessary  to  give  complete  eft'ect  to  the  relin- 
quishment, but  not  to  suspend  its  operation  with  respect  to  subsequent  transactions. 
The  observation  of  C.  J.  Wilde  in  Bicketts  v.  Bennett  (4  C.  B.  Rep.  686),  approving 
of  Mr.  Crowder's  statement  to  the  effect  that  the  directors  cannot  pledge  the  credit 
of  individual  adventurers,  must,  I  think,  be  taken  with  qualifications,  and  cannot  be 
applied  to  this  case,  as  here  there  was  at  least  a  debt  due  to  the  landlord  for  which 
all  the  adventurers  were  liable,  independent  of  Mr.  Fenn's  acquiescence  in  the  mode 
in  which  the  mine  had  been  worked.  I  propose  to  settle  Mr.  Fenn  on  the  list  as  a 
contributory  liable  up  to  the  4th  of  September  1851,  when  the  evidence  shall  have 
been  made  complete,  and  that  evidence  will  be  the  ground  of  my  decision.     A  special 
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report,  embodj'iiig  the  within  statement,  and  to  be  brought  before  the  Court  by 
the  official  manager,  would,  I  think,  be  an  unnecessarily  circuitous  and  expensive 
process.     W.  H.  T." 

(2)  The  application  was,  in  the  first  instance,  made  to  the  Lord  Chancellor,  but 
his  Lordship  refused  to  entertain  it,  intimating,  however,  that  it  might  be  made  to 
the  Lords  Justices. 


[298]     Forbes  t\  Limond.     Before  the  Lord  Chancellor  Lord  Cranworth 
and  the  Lords  Justices.     March  8,  15,  18,  25,  1854. 

[S.  C.  18  Jur.  33 ;  2  W.  R.  70,  362.] 

A  creditor  cannot  be  said  in  any  sense  to  have  acceded  to  the  provisions  of  a  com- 
position deed,  unless  he  has  put  himself  in  the  same  situation  with  regard  to  the 
debtor  as  if  he  had  actually  executed  the  deed. 

By  a  composition  deed  for  winding  up,  under  an  inspector,  the  affairs  of  a  partnership 
in  Calcutta,  it  was,  among  other  things,  provided,  that  four  members  of  the 
partnership  should  collect  and  pay  the  assets  into  the  hands  of  the  inspector,  to  be 
applied  by  him,  after  payment  of  costs,  in  payment  among  the  several  creditors  of 
the  partnerships  who  should  have  become  parties  to,  and  have  executed  or  other- 
wise acceded  to,  the  terms  of  the  deed ;  but  if  a  commission  of  bankruptcy  or  an 
adjudication  of  insolvency  should  be  awarded,  issued  or  prosecuted  against  the 
partnership,  or  any  of  them,  in  respect  of  their  then  debts  or  liabilities,  before  any 
release  should  be  executed,  the  deed  should  thenceforth  be  absolutely  void.  The 
Plaintiffs,  who  were  indorsees  of  two  bills  of  exchange  drawn  by  the  partnership, 
remitted  the  bills  from  London  to  their  agents  in  Calcutta,  who,  in  April  1848, 
forwarded  them  "  to  the  trustees "  of  the  partnership  to  be  registered.  The 
partners  acting  under  liquidation  acknowledged  the  receipt  of  the  bills,  and,  with 
respect  to  one  of  them,  wrote, — "We  have  registered  the  claim  you  make  on  our 
estate  ; "  and  with  respect  to  the  other, — "  We  have  duly  noted  the  claim,"  return- 
ing the  bills,  which  were  transmitted  back  to  the  Plaintiffs  in  London.  In 
February  184:9,  the  inspector  advertized  a  dividend  of  £10  per  cent.,  which  was 
shortly  afterwards  paid  on  several  of  the  debts  of  the  creditors  who  had  executed 
the  deed.  In  March  1849,  four  members  of  the  partnership  were,  on  their  own 
petition  in  India,  adjudicated  insolvent,  and  thereupon  the  inspector  handed  over 
to  their  official  assignee  the  balance  remaining  in  his  hands.  The  Plaintiffs 
having  received  dividends  on  the  bills  under  the  insolvencj^  in  India,  and  from 
other  parties  in  England  liable  upon  the  bills,  in  1851  instituted  this  suit  against 
the  inspector  for  the  payment  of  the  £10  per  cent,  dividend  advertized  by  him. 
Held,  that  the  Plaintiffs,  not  being  precluded  from  suing  any  of  the  parties 
liable  upon  the  bills,  could  not  be  considered  to  have  acceded  to  the  composition 
deed. 

This  was  an  appeal  by  the  Plaintiffs  from  a  decree  of  the  Vice-Chancellor  Stuart, 
Avho  on  the  25th  November  1853,  dismissed  their  bill  with  costs.  The  bill  was  filed 
on  the  23d  April  1851,  against  William  Limond,  by  Charles  Forbes,  W.  H.  Leith, 
James  Nicholson  and  Thomas  Fox,  on  behalf  of  themselves  and  all  other  the  creditors 
of  Messrs.  Lyall,  Matheson  &  Co.,  who  had  executed  or  otherwise  acceded  to  the 
terras  of  the  deed  of  inspection  in  the  bill  mentioned,  but  had  not  received  any 
dividends  on  their  respective  debts,  and  who  should  come  in  and  contribute  to  the 
expenses  of  the  suit.  The  bill  stated  that,  in  1847,  William  Lyall  and  seven  other 
persons,  who  carried  on  liusiness  in  Calcutta  under  [299]  the  firm  of  Lyall,  Matheson 
&  Co.  suspended  payment ;  and  that  in  December  1847,  at  a  meeting  of  creditors,  it 
was  resolved  that  the  firm  should  wind  up  its  affairs  under  inspection  ;  and  that  a 
deed  for  that  purpose  was  accordingly  prepared  and  executed  or  acceded  to  by  a 
large  majority  of  the  creditors. 

The  deed  bore  date  1st  January  1848 ;  the  firm  of  Lyall,  Matheson  &  Co.  being 
parties  of  the  first  part,  the  Defendant  W.  Limond,  as  inspector,  of  the  second  part, 
and  the  creditors  of  the  third  part ;  and  after  reciting  that  the  creditors  had  resolved 
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that  it  would  be  for  the  benefit  of  all  parties  interested  that  the  affairs  should  be 
wound  up  under  inspection,  and  that  W.  Limond  should  act  as  inspector  at  a 
monthly  salar^^  of  500  rupees,  and  that  he  had  agreed  to  accept  the  office  as  he  had 
testified  by  signing  and  being  a  party  to  the  deed,  witnessed,  that  the  parties  of  the 
third  part  granted  the  usual  licences  to  the  firm  to  manage,  collect  and  get  in  the 
estate,  credits,  S:c.,  of  the  co-partnership  under  the  inspection  and  control,  and 
subject  to  the  directions  and  instructions  of  W.  Limond,  from  the  date  of  the 
indenture  until  the  31st  December  1848.  The  co-partnership  covenanted,  as  soon  as 
practicable,  to  draw  out  and  state  a  just  and  true  account  of  all  their  jjroperty,  goods, 
chattels,  iV:c.,  and  deliver  the  same  to  W.  Limond,  and  to  receive  all  monies  due  to 
the  co-partnership,  and  pay  the  same  to  W.  Limond,  or  into  such  bank  as  he  should 
direct  or  appoint,  "  to  be  by  the  said  W.  Limond,  or  by  the  inspector  for  the  time 
being,  from  time  to  time  paid  and  applied  in  the  first  place  in  and  towards  defraj^ing 
the  costs,  charges  and  expenses  and  other  payments  necessary  for  the  carrying  on 
and  winding  up  the  co-partnership  affairs,  and  therein  particularly  mentioned  ;  and 
from  and  immediately  after  full  payment  and  satisfaction  of  all  such  costs,  charges, 
expenses  and  payments,  or  after  providing  for  the  due  payment  and  satisfaction 
thereof,  to  pay  and  [300]  distribute  the  residue  remaining  after  such  payment  and 
satisfaction,  or  after  providing  for  such  payment  and  satisfaction  as  aforesaid,  unto 
and  among  the  several  creditors  of  the  parties  thereto  of  the  first  part  who  should 
have  become  parties  to  and  should  have  executed  the  now  stating  indenture,  or 
should  have  otherwise  acceded  to  the  terms  thereof,  their  respective  executors, 
administrators  or  assigns,  rateably  and  proportioiiably  according  to  the  amount  of 
their  respective  claims  and  demands  upon  the  said  co-partnership,  until  the  whole 
thereof,  or  so  much  and  so  far  as  the  said  monies  should  extend  to  pay  the  whole 
thereof,  should  be  liquidated,  such  payment  and  distribution  to  be  from  time  to 
time  made  by  the  said  W.  Limond,  or  by  the  inspector  for  the  time  being,  as  often 
as  the  sum  in  hand,  which  should  not  for  the  time  being  be  required  for  defraying 
the  costs  and  expenses  and  for  managing  or  carrying  on  any  of  the  factories  or  other 
property  of  the  said  co-partnership,  should  be  sufficient  to  pay  a  dividend  of  £5  per 
cent,  on  the  amount  of  the  .said  respective  debts:"  and  it  was  also  agreed  "that  it 
should  be  lawful  for  all  or  any  of  the  creditors  parties  thereto  to  execute  the 
indenture,  without  prejudice  to  any  mortgage,  lien  or  charge,  &c.  :  and  it  was 
provided,  that  if  the  said  W.  Limond,  or  the  inspector  thereunder  for  the  time  being, 
should  certify  in  writing  that  the  parties  thereto  of  the  first  part  had  made  default 
in  the  performance  or  observance  of  the,  or  any  of  the,  covenants,  clauses  or  stipula- 
tions therein  contained  on  their  parts  to  be  performed  and  observed  ;  or  if  a  com- 
mission of  bankruptcy  or  an  adjudication  of  insolvency  should  be  awarded,  issued  or 
prosecuted  against  the  said  parties  thereto  of  the  first  part,  or  any  of  them,  in  respect 
of  their  then  co-partnership  debts  or  liabilities,  before  any  release  should  be  executed 
as  therein  was  provided,  then  and  in  any  of  the  said  cases  the  now  stating  indenture, 
and  the  licence  and  liberty  thereby  [301]  granted,  and  every  other  clause,  covenant, 
matter  and  thing  therein  contained,  should  cease  and  determine,  and  be  thenceforth 
absolutely  void,  anything  thereinbefore  contained  to  the  contrary  notwithstanding  : 
and  the  said  W.  Limond  did  thereby  covenant  and  agree  with  and  to  the  parties  to 
the  now  stating  indenture  of  the  third  part,  and  with  and  to  each  of  them,  and  with 
and  to  their  and  each  of  their  executors,  administrators  and  assigns,  that  he  the  said 
W.  Limond,  so  long  as  he  should  continue  to  act  thereunder,  should  and  would  from 
time  to  time,  as  often  as  the  money  in  hand  should  amount  to  a  sufficient  sum  over 
what  should  be  necessary  to  retain  for  carrying  on  the  said  co-partnership  estate 
(unless  prevented  by  legal  or  other  duly  constituted  authority),  make  a  dividend  of 
all  the  surplus  money  which  should  have  been  received  and  which  should  be  applicable 
to  the  payment  of  a  dividend  unto  and  among.st  all  the  said  parties  of  the  third  part, 
as  such  creditors  as  aforesaid,  rateably  and  in  the  proportions  aforesaid  ;  and  that  the 
money  which  .should  from  time  to  time  be  received  on  account  of  the  co-partnership 
estate,  and  all  bills  and  securities  for  money  due  or  belonging  to  the  trust  estate, 
should  be  deposited  in  the  name  of  him  W.  Limond,  as  such  inspector  as  aforesaid, 
with  the  Bank  of  Bengal,  or  with  such  bank  or  person  or  persons  as  a  majority  in 
value  of  the  creditors,  parties  thereto  of  the  third  part,  should  for  that  purpose  by 
•writing  direct  or  appoint."     The  deed  also  contained  the  usual  clause  on  the  part 
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of  the  creditors  indemnifying  Mr.  Liniond,  or  the  inspector  for  the  time  being,  in 
respect  of  any  loss  in  the  carrying  on  of  the  business,  in  proportion  to  the  amount  of 
their  respective  debts. 

The  bill  stated  that  the  Plaintiff's  were,  at  and  prior  to  the  date  of  the  deed  of 
inspection,  and  continued  to  be,  the  indorsees  for  value  of  two  dishonoured  bills  of 
[302]  exchange,  one  for  £2000,  and  the  other  for  £1633,  8s.  9d.,  drawn  by  Messrs. 
Lyall,  Matheson  &  Co.,  and  accepted  by  Messrs.  Lyall,  Brothers  &  Co.,  of  London  ; 
that,  on  being  advised  of  the  execution  of  the  deed  of  inspection,  they  transmitted 
the  two  bills  of  exchange  to  their  correspondents  in  Calcutta,  in  order  to  become 
entitled  to  the  benefits  of  the  .said  deed  ;  and  that  the  bills  were  accordingly  sent  by 
the  Plaintiffs'  correspondents  to  Messrs.  Lyall,  Matheson  iV:  Co.,  at  Calcutta,  and  were 
admitted  by  them  as  debts,  in  respect  whereof  the  Plaintiffs  were  entitled  to  the 
benefits  of  the  deed. 

The  bill  then  set  out  the  following  correspondence  between  the  Plaintiffs'  agents 
in  Calcutta  and  the  trustees  of  Messrs.  Lyall,  Matheson  &  Co.  : — "  To  the  Trustee* 
of  Messrs.  Lyall,  Matheson  &  Co. — Calcutta,  18th  April  1848. — Dear  Sirs, — We 
enclose  Messrs.  Lyall,  Matheson  &  Co.'s  bill.  No.  18/1003,  dated  1st  May  1847,  at 
10m/  date,  on  Messrs.  Lyall,  Brothers  &  Co.  for  £2000,  with  protest  for  non-pay- 
ment, together  with  a  memorandum  of  our  claim,  amounting  to  company's  rupees 
23,444  : 7  :  9,  which  please  register,  returning  the  bill  and  protest  to  us  per  bearer, 
for  transmission  to  London. — We  are,  dear  Sirs,  yours  faithfully,  Macintyre  &  Co." 
The  following  answer  was  returned  to  that  letter  : — "Calcutta,  22d  April  1848. — 
Messrs.  Macintyre  &  Co. — Dear  Sirs, — We  are  to-day  in  receipt  of  your  note  of  18th 
inst.,  giving  cover  to  our  draft.  No.  18/1003,  on  Lyall,  Brothers  &  Co.  for  £2000, 
with  protest  of  its  di.shonour.  We  have  registered  the  claim  you  make  on  our  estate 
in  respect  thereto,  and  beg  now  to  return,  as  you  request,  both  the  bill  and  protest. — 
Yours  faithfully,  Lyall,  Matheson  &  Co.,  in  liquidation."  The  other  bill  was  trans- 
mitted through  different  agents,  and  in  the  following  letter  : — "  Calcutta,  6th  June 
1848. — To  the  Trustees  of  Messrs.  Lyall,  Matheson  &  Co. — Dear  Sirs, — We  enclose- 
Messrs.  Lyall,  Matheson  &  Co.'s  bill,  No.  18/1063,  dated  8th  June  1847,  (a  10m/  date, 
on  [303]  Messrs.  Lyall,  Brothers  &  Co.  for  £1633,  8s.  9d.,  with  protest  for  non- 
payment, together  with  a  memorandum  of  our  claim,  amounting  to  company's  rupees 
19,135  :  12  :  1,  which  please  register,  returning  the  bill  and  protest  to  us  per  bearer,, 
for  transmission  to  London. — \Vg  are,  dear  Sirs,  yours  faithfully,  Ashburner  &  Co. 

"  Messrs.  Lyall,  Matheson  &  Co.  '  Dr. 

"Your  bill.  No.  18/1063,  dated  8th  June  1847,  at  10m/  date, 

to  order  on  Messrs.  Lyall,  Brothers  &  Co.,  London,  for 

£1633,  8s.  9d.,  at  1/8A  pre.  C.  Rs.  .  .  . 

Protesting  charges  for  non-payment,  £1,  Is.  6d.,  at  l/8i  pre. 

"Calcutta,  5th  June  1848.     C.  Rs. 

Li  answer  to  which  Messrs.  Lyall,  Matheson  &  Co.  wrote  as  follows: — "Calcutta,. 
6th  June  1848. — Messrs.  Ashburner  &  Co. — Dear  Sirs, — We  are  in  receipt  of  your 
letter  of  yesterday's  date,  enclosing  our  draft.  No.  18/1063,  on  Lyall,  Brothers  & 
Co.,  London,  for  £1633,  8s.  9d.,  with  protest  of  its  non-payment.  We  have  duly 
noted  the  claim  of  rupees  19,135  :  12  : 1  as  per  statement,  which  you  make  in  respect 
to  this  bill,  and  now  beg  to  return  both  the  bill  and  protest  herewith. — We  remain, 
dear  Sirs,  yours  faithfully,  Lyall,  Matheson  &  Co.,  in  liquidation." 

The  bill  then  alleged  that  Messrs.  Lyall,  Matheson  &  Co.,  acting  under  the  orders 
and  with  the  privity  of  the  Defendant  W.  Limond,  entered  the  name  of  the  Plaintiffs' 
firm  in  respect  of  the  -said  debts  among  the  creditors  who  were  entitled  to  the  benefit 
of  the  deed,  and  had  acceded  to  the  terms  thereof,  the  period  for  the  continuance  of 
the  licence  having  been  previously  renewed  and  extended.  The  bill  then  stated, 
that  in  the  month  of  February  1849,  W.  Limond,  having  in  his  hands  a  clear  sur- 
[304]-plus  arising  out  of  the  monies  paid  to  and  received  by  him  as  such  inspector 
as  aforesaid,  for  and  on  account  of  the  estate,  property'  and  effects  of  Messrs.  Lyall, 
Matheson  (t  Co.,  and  applicable  to  the  payment  of  dividends,  declared  a  dividend  of 
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£10  per  cent,  on  the  debts  of  the  creditors  of  the  firm  of  Lyall,  Matheson  <fc  Co.,  who 
had  executed  or  otherwise  acceded  to  the  terms  of  the  deed  of  inspection  ;  and  the 
debt  so  due  and  owing  to  the  Phiintifls  from  Messrs.  Lyall,  Matheson  &  Co.  in  respect 
of  the  bills  for  X2000  and  £1633,  8s.  9d.,  and  so  admitted  and  entered  as  aforesaid, 
was  included  amongst  the  debts  upon  which  the  dividend  was  so  declared  by  W. 
Limond  ;  and  that  soon  after  such  declaration  of  dividend  was  made  by  \V.  Limond, 
he  paid  to  a  great  part  of  the  creditors  of  Messrs.  Lyall,  Matheson  it  Co.,  who  had 
executed  or  otherwise  acceded  to  the  terms  of  the  said  deed  of  inspection,  out  of  the 
surplus  monies  in  his  hands  applicable  to  the  payment  of  the  said  dividend,  the 
amounts  due  and  pa^'able  to  them  respectively  on  their  respective  debts  on  account 
of  such  dividend,  and  he  retained  the  residue  of  the  said  monies  as  trustee  for  the 
Plaintiffs  and  the  other  unsatisfied  creditors  of  Messrs.  Lyall,  Matheson  iV'  Co.  who 
had  executed  or  otherwise  acceded  to  the  terms  of  the  said  deed,  and  for  the  purpose 
of  the  same  being  applied  in  and  towards  payment  of  the  amount  due  to  the  Plaintiflfs 
on  their  bills  in  respect  of  the  dividend,  and  to  the  other  creditors  of  Messrs.  Lyall, 
Matheson  &  Co.  on  their  respective  debts. 

The  bill  alleged  that  the  Plaintiffs  had  frequently,  through  their  correspondents 
and  agents,  applied  to  the  Defendant  W.  Limond  to  pay  them  the  amount  due  on 
the  said  bills  in  respect  of  the  dividend  of  £10  per  cent.,  but  that  he  had  refu.sed,  and 
justified  such  refusal  on  the  pretence  that  some  of  the  partners  of  the  firm  of  Lj'all, 
Matheson  &  Co.  had  recently  taken  the  benefit  of  the  [305]  Lisolvent  Debtors  Act 
in  India,  and  that  he  had  paid  over  the  monies  applicable  and  appropriated  to  the 
.said  dividend  of  £10  per  cent,  for  the  Plaintiffs  and  the  other  unsatisfied  creditors  of 
Messrs.  Lyall,  Matheson  &  Co.  to  the  official  assignee  of  the  Insolvent  Court ;  an-d 
the  Plaintiff's  charged  that  he  ought  to  have  paid  the  same  to  the  Plaintiffs  and  the 
other  unsatisfied  creditors,  and  submitted  that  such  payment  was  in  breach  of  his 
duty  as  inspector  and  trustee,  and  that  he  was  personally  liable  and  ought  to  make 
good  the  same  ;  and,  after  chai-ging  that  there  was  no  more  monies  or  property  in  the 
hands  of  the  Defendant  W.  Limond,  and  that  there  had  been  no  commission  of 
bankruptcy  or  adjudication  of  insolvency  within  the  meaning  of  the  deed  of  inspection 
in  respect  of  their  co-partnership  debts,  and  that  the  deed  of  inspection  was  at  the 
time  the  dividend  of  £10  per  cent,  was  declared,  and  at  the  filing  of  the  bill,  valid 
and  subsisting,  prayed  a  declai-ation  that  the  Plaintiffs  and  the  other  unsatisfied 
creditors  of  the  said  Messrs.  Lyall,  Matheson  &  Co.  were  entitled  to  have  the  monies 
so  received  and  retained  by  AY.  Limond,  and  applicable  to  and  appropriated  by  him 
in  payment  of  the  dividend  of  £10  per  cent.,  applied  in  and  towards  payment  of  their 
respective  debts,  so  far  as  such  dividend  would  extend  ;  and  that,  if  necessary,  an 
account  might  be  taken  of  the  monies  so  received  and  retained  by  W.  Limond  ;  and 
that  an  account  might  also  be  taken  of  what  was  due  and  owing  to  the  Plaintiffs 
and  the  other  creditors  of  Messrs.  Lyall,  Matheson  &  Co.  in  respect  of  their  debts, 
and  that  the  monies  so  received  and  retained  by  W.  Limond,  and  applicable  to  the 
payment  of  such  dividend  aforesaid,  might  be  applied  in  and  towards  the  payment 
to  the  Plaintiffs  and  the  other  creditors  of  a  dividend  at  the  rate  aforesaid  on  their 
respective  debts,  or  otherwise  rateably  and  proportionably  on  such  debts  as  the 
Court  should  direct ;  and  that  if  the  Defendant  W.  Limond  should  allege  or  [306] 
jjretend  that  he  had  paid  the  monies  so  received  and  retained  by  him  as  aforesaid  to 
such  official  a.ssignee  as  aforesaid,  or  to  any  other  person  or  persons,  then  that  he 
might  be  declared  to  be  personally  liable  and  accountable  for  and  ordered  to  make 
good  and  pay  the  same  ;  and  that  the  same,  when  paid,  might  be  applied  in  and 
towards  payment  of  the  debts  due  and  owing  to  the  Plaintiffs  and  the  other  creditors 
of  Messrs.  Lyall,  Matheson  &  Co.,  and  that  W.  Limond  might  be  ordered  to  pay  the 
costs  of  the  suit. 

The  Defendant  W.  Limond  by  his  answer  stated,  that  the  majority  of  the  creditors 
executed  the  indenture  in  February  1849,  being  the  time  of  the  payment  of  the 
dividend  under  the  same,  and  that  no  creditor  received  any  dividend  until  he  had 
executed  the  indenture,  it  not  being  deemed  that  any  other  act  was  an  accession  ;  that 
the  two  bills  were  noted  as  claims  merely,  but  that  the  Plaintiffs  were  in  no  way 
recognized  in  connection  with  the  claims  in  respect  of  such  bills,  the  same  being 
preferred  by  the  agents  on  behalf  of  their  constituents  in  London,  whose  names  were 
never  mentioned ;    that  the  bills  were  registered  as  vouchers,  in  respect  of  which 
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claims  would  or  might  have  to  be  satisfied  when  the  whole  amount  of  such  liabilities 
was  ascertained,  and  to  that  extent  and  no  further  or  otherwise  the  bills  were 
admitted  by  Messrs.  Lyall,  Matheson  it  Co.  as  debts  in  respect  whereof  the  holders 
would  be  entitled  to  the  benefit  of  the  deed  on  their  accession  thereto ;  but  the 
Defendant  denied  that  the  fact  of  such  claims  having  been  registered  was  any 
acceding  by  the  holders  of  the  bills  to  the  provisions  of  the  deed,  or  that  in  any  case 
such  registering  was  so  considered,  and  he  added  that  if  Messrs.  Macintyre  &  Co.  and 
Messrs.  Ashburner  &  Co.,  who  were  the  parties  holding  the  bilLs,  and  were  cognisant 
of  all  proceedings  connected  with  the  liquidation  of  the  [307]  estate,  had  applied  for 
the  dividend,  and  had  executed  the  deed,  it  would  have  been  paid  to  them. 

The  Defendant  expressed  his  belief  that  no  entry  of  the  name  of  the  Plaintiffs' 
firm,  as  creditors  in  reference  to  the  said  bills  or  either  of  them,  had  been  made  by 
Messrs.  Lyall,  Matheson  &  Co.  in  any  book  or  document ;  and  he  said  that  no  such 
entry  was  made  by  them  acting  under  his  orders,  or  with  his  knowledge  or  privity. 
The  Defendant  admitted  that  he  had  declared  the  dividend  of  £10  per  cent,  on  the 
debts  of  the  creditors  of  the  firm  of  Lyall,  Matheson  &  Co.  who  had  executed  or 
should  execute  the  deed.  He  stated  his  belief  that  the  debt  alleged  to  be  due  to  the 
Plaintiffs  in  respect  of  the  two  bills  for  £2000  and  £1633,  8s.  9d.  was  not  included 
among  the  debts  upon  which  the  dividend  was  declared  by  the  Defendant,  and  that 
no  list  nor  statement  was  prepared  in  which  the  claim  of  the  Plaintiffs  was  included. 
The  Defendant  stated  that  at  the  time  of  the  declaration  of  insolvency  there  were  in 
the  Bank  of  Bengal  between  2000  and  3000  rupees,  which  balance  was  claimed  by  and 
paid  to  the  official  assignee,  together  with  all  other  securities  belonging  to  the  firm  of 
Messrs.  Lvall,  Matheson  &  Co.  The  Defendant  denied  that  the  Plaintiffs  had  acceded 
to  the  terms  of  the  deed  of  inspection,  or  that  the  Plaintiff's  or  their  agents  had  ever 
made  or  caused  to  be  made  the  applications  and  requests  in  the  bill  alleged  ;  and  that 
the  only  application  which  was  ever  made  by  or  on  behalf  of  the  Plaintiff's  was  on  the 
30th  January  1851,  by  their  solicitor  requesting  payment  of  the  dividend  of  £10 
per  cent,  on  the  Plaintiffs'  alleged  registered  debt  in  respect  of  the  two  bills.  The 
Defendant  said  that  an  adjudication  of  insolvency,  within  the  meaning  of  the  deed  of 
inspection,  had  been  issued  and  prosecuted  against  Messrs.  Lyall,  Matheson  &  Co., 
and  that  the  members  of  the  firm  had  long  since  received  their  [308]  final  di.scharge  ; 
and  that,  though  the  deed  of  inspection  was  valid  at  the  time  the  dividend  of  £10 
per  cent,  was  declared,  yet  that  every  power  contained  in  the  deed  ceased  on  the 
adjudication  of  insolvency,  and  that  the  same  was  not  now  valid  with  respect  to  what 
was  done  thereunder  previouslj'  to  such  adjudication. 

The  Plaintiffs  filed  their  replication  in  April  1852,  and  subsequently,  from  time  to 
time,  obtained  orders  to  enlarge  publication  to  prove  the  bills.  The  Defendant  was 
himself  examined  in  chief,  and  swore  that  he  never  heard  of  the  claim  of  Messrs. 
Forbes  &  Co.  until  shortly  before  the  filing  of  the  bill ;  that  no  creditor  of  Messrs. 
Lyall,  Matheson  &  Co.  received  any  dividend  until  he  had  executed  the  deed  of 
inspection  ;  that  no  creditors  were  treated  by  him,  or  by  Messrs.  Lj-all,  Matheson  & 
Co.,  as  entitled  to  the  benefits  of  the  deed,  or  as  having  acceded  thereto,  other  than 
the  creditors  who  had  actually  executed  the  deed ;  and  that  no  part  of  the  assets  of 
Messrs.  Lyall,  Matheson  &  Co.  was  retained  for  the  purpose  of  being  applied  to  the 
payment  of  any  dividends  to  the  Plaintiffs  or  in  respect  of  the  bills  of  exchange ;  and 
that  no  debt  to  the  Plaintiffs  was  ever,  to  his  knowledge  and  belief,  registered 
against  the  firm  of  Lyall,  Matheson  &  Co.,  nor  were  the  Plaintiff's  or  was  an}'  or 
either  of  them,  admitted  or  acknowledged  in  anj-  way  by  the  firm  of  Lyall, 
Matheson  &  Co.  as  creditors  who  were  entitled  to  the  benefit  of  the  deed,  or  as 
parties  acceding  thereto,  nor  did  they,  to  his  knowledge,  information,  or  belief,  ever 
accede  thereto. 

In  May  1849,  two  months  after  the  adjudication  of  insolvency,  the  following 
correspondence  took  place  at  Calcutta,  between  a  gentleman,  writing  on  behalf  of 
[309]  the  Plaintiffs,  and  one  of  the  members  of  the  partnership : — 

"  To  J.  Lyall,  Esq. — My  dear  Lyall, — Please  say  if  you  have  retained  the  dividend 
of  £10  percent,  on  Forbes,  Forbes  &  Co.'s  registered  claims  on  your  estate.  If  so, 
can  you  .say  at  foot  where  the  money  is,  and  in  whose  names,  as  I  am  writing  to  our 
friends  today? — Yours,  &c.,  C.  Morgan." 
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In  answer  to  this  application  Mr.  Lyall  wrote : — 

"  My  dear  Morgan, — The  whole  of  the  existing  assets  are  with  the  official  assignee, 
with  whom  their  distribiition  rests.  I  am  sorry  you  did  not  apply  jirior  to  the  estate 
going  into  Court.  Had  you  done  so,  you  would  have  received  your  £10  per  cent,  in 
common  with  the  other  creditors. — Yours,  \-c.,  J.  Lyall. 

"Calcutta,  May  10th,  1849." 

It  appeared  by  the  indorsements  upon  the  bills  of  exchange,  under  the  official 
stamp  of  the  Court  in  India,  that  proofs  had  been  made  in  respect  of  each  of  the 
bills  on  behalf  of  Messrs.  Forbes  &  Co.,  against  the  estate  of  Messrs.  Lyall, 
Matheson  it  Co.  ;  and  a  dividend  had  also  been  received  upon  each  of  them  from 
other  parties  liable  on  the  bills  more  than  a  year  previously  to  the  institution  of  this 
suit. 

There  was  no  distinct  evidence  that  the  Plaintift's'  firm  was  the  same  firm  as  that 
whose  name  appeared  on  the  bills  as  indorsees  ;  and  in  the  course  of  the  argument  it 
was  objected,  that  the  cause  having  been  at  issue  before  July  1852,  it  was  not 
competent  for  the  Plaintiffs  to  prove,  by  affidavit  filed  after  pul)lication,  that  they 
were  the  principals  transmitting  the  bills  to  their  agents  [310]  in  Calcutta  ;  but  the 
Court  intimated  that  if  it  was  essential  to  the  Plaintift's'  case  an  inquirj'  might  be 
directed,  or  that  the  Plaintift's  might  be  examined  on  that  head. 

The  .Sohcitok-Gener.\l  [Bethell],  Mr.  Lewis  and  Mr.  Willes,  for  the  Plaintift's, 
in  support  of  the  appeal. 

The  bills  having  been  forwarded  to  the  trustees  of  Messrs.  Lyall,  Matheson  &  Co., 
who  were  then  acting  as  the  agents  of  the  Defendant,  and  having  been  acknowledged 
by  them  as  valid  claims  upon  their  estate,  ought  to  have  been  paid  pari  passu  with 
the  other  admitted  claims.  By  the  deed  of  inspectorship  the  Defendant,  in  considera- 
tion of  a  large  salary,  bound  himself  to  superintend  and  control  the  winding  up  of 
the  estate  ;  and  having  declared  a  dividend  of  £10  per  cent,  on  the  debts  which  had 
been  admitted,  he  became  thereby  a  trustee  for  the  Plaintift's  to  the  extent  of  one- 
tenth  of  their  claims.  The  only  event  in  which  the  Defendant  could  have  been 
relieved  from  this  obligation  would  have  been  by  an  adjudication  of  bankruptcy  in 
invUos  against  Messrs.  Lyall,  Matheson  &  Co.,  but  we  submit  that  an  order  made  upon 
a  voluntary  petition,  at  the  instance  of  the  debtors,  is  not  an  adjudication  of  bank- 
ruptcy within  the  provision  in  the  deed  of  inspectorship.  And  this  view  is  supported 
by  reference  to  the  6th,  7th,  8th,  10th,  30th,  31st  and  37th  sections  of  the  Act  9 
Geo.  4,  c.  73,  which  provides  for  the  relief  of  insolvent  debtors  in  India.  It  is  clear, 
however,  that  whether  the  order  of  the  Court  in  India  amounted  to  an  adjudication 
or  not,  it  cannot  have  a  retrospective  operation  so  as  to  afi'ect  the  monies  which  had 
theretofore  been  ascertained  and  appropriated  to  the  liquidation  of  all  approved 
debts.  [The  Lord  Justice  Ti'rner.  Assuming  this  not  to  have  been  an  insolvency 
within  the  meaning  of  the  trust  deed,  would  not  the  official  assignee  be  a  trustee  for 
the  Plaintift's?  And  under  such  circumstances,  can  the  Plaintift's  sue  the  Defendant 
[311]  alone  without  bringing  before  the  Court  the  parties  into  whose  hands  the 
monies  have  come  ?]  We  submit  that  an  accountable  party  cannot  escape  from  his 
liability  by  paying  over  the  trust  monies  to  a  third  party.  It  may  be  contended  that 
there  was  not  such  an  accession  by  the  Plaintift's  as  was  contemplated  by  the  deed,  but 
it  has  been  the  habit  of  Courts  of  Equity,  as  well  as  of  Courts  of  law,  to  construe 
liberally  such  provisions ;  Spottiswoode  v.  Stochlah  (Coop.  102) ;  Jolli/  v.  Jf'allis  (3  Esp. 
228);  'Ex  parte  Shaw  (1  Mad.  598);  Harland  v.  Binh  (15  Q.  B.  713);  Field  v. 
Lord  Donoughmore  (1  Dru.  &  War.  227).  In  the  present  case  the  Vice-Chancellor  has 
miscarried,  in  so  far  as  he  has  grounded  his  decision  upon  the  fact,  viz.,  that  the  Plain- 
tift's have  received  dividends  under  the  insolvency,  and  thereby  condoned  the  breach 
of  trust ;  but  this  fact  being  neither  averred  nor  relied  upon  by  the  Defendant,  ought 
not  to  have  formed  an  element  in  the  decision,  nor  even  if  it  had  been  alleged  would 
it  be  a  bar  to  the  relief  prayed,  as  if  the  Plaintift's  had  received  the  £10  per  cent, 
from  the  Defendant  they  would  not  have  been  precluded  from  proving  for  the  dift'er- 
ence.  The  admission  in  the  answer,  that  if  the  agents  had  applied  for  the  dividends 
and  executed  the  deed  they  would  have  received  the  dividend,  is  pregnant  with  an 
acknowledgment  of  the  validity  of  our  claim. 
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Mr.  W.  M.  James  aii<l  Mr.  Hemming,  for  the  Defendant,  in  support  of  the  Vice- 
Chancellor's  decree. 

There  is  not  a  particle  of  evidence  to  prove  that  the  Defendant  knew  that  the 
Plaintiffs  were  the  holders  of  the  l)ills  at  the  time  when  the  claim  upon  the  bills  was 
registered  ;  on  the  contrary,  the  Defendant  swears  that  he  did  not  know  that  to  be 
the  case.  The  persons  who  [312]  are  now  alleged  to  have  been  only  the  agents  for 
the  Plaintiffs,  must  be  assumed  at  least  to  have  been  entrusted  with  the  power  of 
executing  or  acceding  to  the  deed,  and,  on  this  assumption,  it  would  have  been  com- 
petent to  them,  equally  with  the  other  creditors  who  had  received  the  £10  per  cent., 
to  have  executed  or  acceded  to  the  deed  before  the  insolvency  occurred.  In  the 
present  instance,  however,  the  Plaintiffs  can  in  no  sense  be  assumed  to  have  acceded 
by  themselves  or  their  agents,  inasmuch  as  not  only  has  there  been  no  actual  execu- 
tion of  the  trust  deed  by  them,  or  by  any  one  on  their  behalf,  but  there  has  been  no 
constructive  execution  from  which  any  obligation  can  be  said  to  have  attached  to  the 
Plaintifts  to  be  bound  by  the  provisions  of  the  trust  deed.  The  Plaintiffs,  moreover, 
are  estopped  by  their  own  conduct,  which  has  been  quite  oppo.sed  to  anj'thing  like 
accession,  having  not  only  proved  under  the  insolvency  in  India,  but  having  been 
receiving  dividends  (the  receipt  of  which  they  have  suppressed)  from  all  parties  liable 
on  the  bills,  each  of  whom  would  have  had  a  right  of  action  pro  tanio  against  Messrs. 
Lyall,  Matheson  &  Co.,  and  the  release  of  the  Plaintiffs  would,  therefore,  have  been 
completely  inoperative. 

[Mr.  Willes  referred  to  the  observations  of  Baron  Parke  in  Kearsley  v.  Cole  (16  M. 
&  W.  128;  see  p.  135),  to  shew  that  where  there  is  a  reserve  of  remedies  against  a 
surety,  the  debtor  cannot  complain  if  the  instant  afterwards  the  surety  enforces  those 
rights  again.st  him,  and  his  consent  that  the  creditor  shall  have  recourse  against  the 
surety  is  impliedly  a  consent  that  the  surety  shall  have  recourse  against  him.] 

The  Solicitor-General,  in  reply.  Assuming  that  the  Plaintiffs  had  received 
the  dividends  [313]  under  the  insolvency,  with  notice  that  the  Defendant  had  paid 
over  to  the  official  assignee  the  £10  per  cent,  specifically  appropriated  to  the  dis- 
charge of  the  Plaintiffs'  bills,  that  would  not  have  exonerated  the  Defendant ;  and 
while  he  could,  under  such  circumstances,  have  reclaimed  it  from  the  official  assignee, 
it  is  clear  that  the  Plaintiffs  could  not. 

The  Lord  Chancellor  [Cranworth].  This  was  an  appeal  from  an  order  of  the 
Vice-Chancellor  Stuart  dismissing  the  bill  with  costs. 

The  case  made  by  the  Plaintiffs  is,  that  in  the  course  of  the  year  1847  they 
became  the  holders  of  two  bills  of  exchange,  which  had  been  drawn  by  a  firm  in 
Calcutta,  and  accepted  by  their  correspondents  in  London,  payable  to  their  own 
order.  It  appears  that  these  bills  were  indorsed  by  several  parties,  until  they 
ultimately  came  into  the  posses-sion  of  Messrs.  Forbes,  Forbes  it  Co.,  who  are  the  present 
Plaintiffs.  They  say  that  these  bills  were  transmitted  by  them  to  their  agents  in 
Calcutta,  with  a  view  that  they  should  make  claims  in  respect  of  the  bills  on  the 
Calcutta  house,  or  rather  on  the  per.sons  who  were  carrying  on  the  business  of  the 
Calcutta  house  in  liquidation.  The  bills  having  come  to  the  possession  of  the  Plain- 
tiffs in  1847,  it  appears  that  towards  the  end  of  that  year  both  the  Calcutta  firm,  who 
were  the  drawers,  and  the  London  firm,  the  acceptors  of  the  bills,  fell  into  embarrass- 
ments ;  and  on  the  1st  January  1848,  a  composition  deed  was  prepared,  to  which  the 
Calcutta  firm  were  parties  of  the  first  part,  Mr.  Limond  the  Defendant  of  the  second 
part,  and  the  creditors  who  should  execute  of  the  third  part,  whereby  it  was  arranged 
that  the  affairs  of  the  Calcutta  firm  should  be  wound  up  under  the  superintendence  of 
Mr.  Limond,  four  members  of  the  firm  managing  the  affairs,  and  complying  with 
[314]  certain  provisions  named  in  the  deed  as  to  keeping  the  accounts  under  the 
superintendence  of  Mr.  Limond,  while  the  creditors  who  should  execute  the  deed 
were  to  enter  into  certain  covenants  on  their  part. 

The  important  particulars  of  the  deed  are  these  : — It  stipulated  that  Mr.  Limond 
should  superintend  the  winding  up  of  the  concern  ;  and  the  creditors  who  were  parties 
agreed  to  give  a  letter  of  licence  or,  rather,  the  deed  itself  operated  as  a  letter  of 
licence  to  the  partners,  enabling  them  to  manage  their  business  without  fear  of 
molestation  from  arrest,  which  was  to  be  in  force  for  a  year,  with  liberty  to  Mr. 
Limond  to  extend  it  for  another  year,  which,  in  fact,  he  did.  They  were  to  collect 
and  pay  the  money  belonging  to  the  partnership  into  the  account  of  Mr.  Limond,  or 
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into  some  account  over  which  he  should  have  control,  and  the  assets  collected  were 
to  be  applied,  first,  in  paying  the  expenses  of  the  deed  and  of  winding  up  the  business, 
and  the  surplus  money  was  to  be  distributed  among  the  creditors,  who  should  execute 
or  otherwise  accede  to  that  deed.  The  creditors  who  execnted  the  deed  agreed  to 
accept  such  terms,  and  gave  this  letter  of  licence  ;  and  they  further  covenanted  that 
if  loss  should  occur  in  the  carrying  on  of  the  business  they  would  indemnify  Mr. 
Limond  in  proportion  to  the  debts  in  respect  of  which  they  were  creditors  under  that 
deed.  That  deed  having  been  executed,  the  Plaintiff's  say  that  thcv  transmitted 
these  two  bills  to  their  agents  in  Calcutta,  in  order  to  become  entitled  to  the  benefits 
of  the  composition  deed.  What  the  agents  did  was  this — they  presented  the  bills  to 
Messrs.  Lyall,  Matheson  &  Co.,  who  were  then  winding  up  their  concerns  under  the 
superintendence  of  Mr.  Limond.  As  to  one  of  them,  there  was  this  acknowledgment 
by  Messrs.  Lyall,  Matheson  it  Co., — "  We  have  registered  the  claim  you  make  on  our 
estate."  As  to  [315]  the  other,  there  was  no  such  indorsement,  but  there  was  a  letter 
shewing  that  they  had  made  a  note  of  the  claim. 

Now  early  in  February  1849,  sufficient  funds  had  been  realised  in  the  winding  up 
of  the  business  of  the  Calcutta  house  to  enable  Mr.  Limond  to  make  a  dividend  of 
£10  per  cent. ;  and,  consequently,  a  dividend  of  £10  per  cent,  was  paid  to  a  very 
large  number  of  creditors  of  Messrs.  Lyall,  Matheson,  &  Co.,  who  came  in  and  executed 
that  deed.  I  ought  to  notice  that  there  is  a  little  inconsistency  in  the  deed  in  this, 
that  while  the  trusts  are  to  pay  the  dividends  to  the  parties  who  should  execute  or 
otherwise  accede  to  the  deed,  the  covenant  b}'  Limond  is  only  to  pay  to  "such 
creditors  as  aforesaid,"  referring  to  the  parties  of  the  third  part,  or  only  those  who 
had  executed  the  deed  ;  but  I  think  it  clear  that  if  a  person  had  acceded  to  the 
deed  within  the  meaning  of  the  stipulation  it  was  Mr.  Limond's  duty  to  pay  him  his 
dividend  whether  he  had  actually  executed  the  deed  or  not. 

I  have  not  the  least  doubt  of  the  propriety  of  those  decisions,  both  in  this  Court 
and  at  law,  several  of  which  have  been  referred  to,  which  shew  that  a  party  may 
bind  himself  by  the  terms  of  such  a  deed  as  this,  even  if  there  had  not  been  the 
words  "or  otherwise  acceded  to,"  without  executing  it.  But  this,  I  think  is  perfectly 
certain,  that  no  person  can  be  considered  to  have  impliedly  acceded  to  a  deed  of  this 
sort  within  the  true  meaning  of  that  expression,  who  has  not  put  himself  in  precisely 
the  same  situation  with  regard  to  the  debtors  as  if  he  had  executed  it ;  the  principle 
of  the  rule  being  that  if  you  put  yourself  in  the  situation  of  having  the  benefit  of  a 
deed  you  must  bear  its  obligations,  although  you  have  not  literally  executed  the 
deed. 

[316]  The  first  question  that  arises  is,  assuming  the  Plaintiffs,  Messrs.  Forbes  & 
Co.  to  be  the  holders  of  these  bills,  as  it  is  alleged  they  were  (and  if  anything  were 
to  turn  on  that  I  should  have  thought  an  inquiry  necessary),  did  they  accede  to  the 
deed  within  the  meaning  of  the  stipulation  ?  For  this  purpose  I  treat  the  agents  to 
whom  the  bills  were  remitted  to  be  the  same  as  Messrs.  Forbes  it  Co.  What  they  did 
was  this :  they  went  to  Messrs.  Lyall,  Matheson  &  Co.,  the  debtors  on  the  bills,  and 
who  were  winding  up  the  business  under  the  superintendence  of  Mr.  Limond,  and 
desired  them  to  register  their  claim,  which  was  done,  at  least  one  of  the  bills  was 
registered,  and  the  other  was  noted  as  a  claim  ;  and  the  liills  were  returned  to  the 
agents  with  a  view  of  being  remitted  back  to  London,  because  it  must  be  observed 
that  there  were  several  other  persons  liable  on  the  bills  in  England,  and  from  whom 
the  amount  of  the  bills,  or  a  part  of  the  amount  of  the  bills  (the  whole  if  the  parties 
indorsing  were  solvent,  or  a  portion  if  they  were  insolvent),  might  be  recovered. 
Now  unless  that  was  acceding  to  the  deed  there  was  nothing  else  done  that  can  be 
represented  as  an  accession.  In  ray  opinion  it  was  no  acceding  to  the  deed  at  all, 
for  this  obvious  reason.  Suppose  that  when  the  bills  had  got  back  to  London, 
Messrs.  Forbes  &  Co.  had  found  that  one  of  the  partners  of  the  firm  in  Calcutta  was 
then  in  London  solvent :  if  they  had  acceded  to  the  deed  they  would  have  been  bound 
not  to  proceed  against  him  or  take  him  in  execution.  But  if  they  had  done  so  and 
an  application  had  been  made  to  this  Court  to  restrain  them,  it  seems  to  me  to  be 
preposterous  to  say  that  they  had  done  anything  which  prevented  them  from  suing 
any  one  of  the  persons  liable  on  the  bills  who  happened  to  be  solvent.  Again,  if 
there  had  been  no  dividend  under  the  insolvency  in  Lidia,  and  if  the  winding-up  had 
been  a  failure,  and  Mr.  Limond  had  become  responsible,  as,  under  certain  circum- 
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stances,  he  might  have  been,  and  if  the  [317]  partnership  in  Calcutta  were  held  to 
have  been  his  agents,  could  it  l)e  said  that  the  Plaintiff's  had  bound  themselves  to 
indemnify  Mr.  Limond  in  proportion  to  the  extent  of  their  debts  1  Clearly  not. 
Therefore  it  appears  to  me  that  on  that  ground  also  there  was  no  acceding  to  the  deed 
at  all.  But  I  go  much  further,  although  that  is  an  all-sufficient  ground.  In  my 
opinion,  if  the  communication  by  the  agents  had  been  "  Take  a  note  of  this ;  register 
our  claim,  and  recollect  that  although  we,  Messrs.  Forbes  &  Co.,  are  not  in  Calcutta 
to  execute  the  deed,  we  intend  to  be  bound  by  it,  and  hereby  accede  to  it,"  that  would 
have  been  quite  immaterial — because  till  it  was  communicated  to  Mr.  Limond  he  had 
no  knowledge  of  anything  of  the  sort. 

It  was,  however,  suggested  that  Messrs.  Lyall,  Matheson  &  Co.,  in  winding  up  the 
concern,  were  the  agents  of  Mr.  Limond.  I  do  not  agree  to  that  in  any  sense.  They 
were  persons  not  appointed  by  Mr.  Limond  ;  but  even  if  they  were  his  agents,  if 
they  were  persons  named  by  him  to  carry  on  the  business,  that  too  would  be 
immaterial,  unless  they  were  agents  to  receive  on  his  behalf  the  notification  of 
accession  to  the  deed.  It  seems  to  me,  that  denying,  as  he  positively  does,  that  he 
knew  of  the  existence  of  the  Plaintift's'  claims  until  after  the  suit  was  instituted,  if 
there  had  been  an  acceding  to  the  deed  at  all,  it  was  not  of  such  a  kind  as  to  make 
it  a  breach  of  trust  to  do  what  he  was  bound  to  do  when  the  insolvency  happened, 
namely,  to  pa_v  over  the  whole  of  the  funds  to  the  official  assignee  under  the 
insolvency. 

The  Vice-Chancellor,  according  to  the  note  of  his  judgment  with  which  I  have 
been  furnished,  seems  to  have  thought,  that,  after  what  he  held  to  have  been  an 
accession,  the  conduct  of  the  parties  under  the  insolvency  [318]  precluded  them 
from  seeking  relief  in  this  suit.  I  do  not  enter  into  the  consideration  of  that 
question.  ArVhether  the  Yice-Chancellor  proceeded  exactly  on  the  same  grounds  on 
which  I  should  have  proceeded,  or  on  others,  I  think  the  conclusion  at  which  he 
arrived  was  a  perfectly  correct  conclusion  ;  and  that  having  ordered  this  bill  to  be 
dismissed  with  costs,  he  did  what  he  ought  to  have  done,  and  in  my  opinion,  there- 
fore, the  present  appeal  ought  to  be  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce.  The  Plaintiffs'  title  to  relief  in  this  cause 
depends  on  the  establishment  by  them  of  three  propositions,  not  any  one  of  which  is 
admitted  by  the  Defendant.  First,  that  the  Plaintiffs  are,  or  were,  the  persons 
composing  the  firm  of  Forbes,  Forbes  &  Co.  Secondl}',  that  the  firm  of  Forbes, 
Forbes  &  Co.  were  creditors  of  the  house  of  Lyall,  Matheson  &  Co.,  entitled  according 
to  the  true  meaning  of  the  deed  of  inspectorship  executed  by  the  members  of  that 
house  when  they  fell  into  embarrassment,  to  accede  to  the  deed.  Thirdly,  that 
Forbes,  Forbes  &  Co.  in  fact  acceded  to  the  deed  in  such  time  and  manner,  and  so 
acted,  as  to  entitle  themselves,  and  did  accordingly  become  entitled,  under  the  deed, 
to  a  dividend  of  XIO  per  cent,  on  their  alleged  debt;  and  that  the  Defendant  had 
that  dividend  in  his  hands  as  a  trustee  of  it  for  them.  And,  moreover,  the  Plaintiffs 
have,  in  the  fourth  place,  to  meet  and  resist  the  Defendant's  contention,  that  whether 
the  three  propositions  are  true  or  untrue,  the  Plaintiffs  have  so  conducted  themselves 
as  to  exclude  them  from  any  right  of  recourse  against  him.  But  the  Plaintiffs  have 
not,  as  I  consider,  made  good  their  ca.se  as  to  any  one  of  these  four  points. 

It  is,  indeed,  plain  and  clear  that  on  the  pleadings  and  evidence  as  they  stand, 
they  have  not  shewn  a  title  to  [319]  relief,  and  that  the  bill,  therefore,  unless  the 
evidence  can  useful!}'  and  ought  to  be  added  to,  fails,  so  that,  in  truth,  much  as  we 
have  heard  in  argument,  the  only  question  substantially  is,  whether  we  ought,  by 
directing  an  inquiry  or  otherwise,  to  allow  the  Plaintiffs  to  adduce  further  evidence, 
which  is  a  matter  of  discretion  to  be  exercised  judicially,  with  a  proper  regard  to  all 
the  circum.stances  before  the  Court  ;  and  I  think  the  circumstances  here  such  as  to 
preclude  any  such  exercise  of  discretion  against  the  Defendant.  In  the  first  place, 
I  am  of  opinion,  that  the  Plaintiflfs  might,  and  ought  to,  have  stated  in  the  bill  facts 
which  are  not  there  stated.  Secondly,  if  the}'  have  a  case  proveable,  they  have,  in 
™y  judgment,  shewn  no  reason,  no  apology,  no  excuse,  for  not  having  proved  it. 
Thirdly,  I  think  it  neither  certain  nor  likely  that  there  is  any  evidence  capable  of 
being  adduced  in  addition  to  that  before  us,  which,  with  it,  would  shew  any  title  to 
relief  in  the  Plaintiffs  against  the  Defendant.  And,  fourthly,  the  money  claimed  in 
the  suit  having  been  paid  awaj'  by  the  Defendant  in  India,  not  with  any  intention  of 
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doing  wrong,  but  in  good  faith,  and  in  the  belief  that  he  was  acting  correctlj' ;  the 
circumstances  being  such  as  to  render  it  impossible,  or  very  highly  improbable,  that, 
if  subjected  to  the  Plaintiffs'  demand  (I  must  say  in  any  view  a  harsh  demand),  he 
will  be  able  to  recover  it  in  any  other  quarter,  and  the  house  of  Forbes,  Forbes  vV  Co. 
(which  house  the  Plaintiffs  represent  themselves  to  be),  having  if  we  put  the  most 
favourable  construction  upon  their  conduct,  acted  loosely  and  carclosslv  iii  the  matter, 
they  appear  to  me  not  entitled  to  indulgence — not  entitled  to  anything  that  is  not 
e.r  dehilo — from  this  Court.  The  Vice-Chancellor  having  dismissed  the  bill  with  costs, 
I  follow  him  willinglj',  by  concurring  with  the  Lord  Chancellor  in  dismissing  the 
appeal  with  costs. 

[320]  The  Lord  Justice  Turner.  I  have  little  to  add  in  this  case.  In  order 
to  entitle  the  Plaintiffs  to  the  benefit  of  this  deed,  it  was  incumlient  upon  them,  at 
least,  to  prove  that  they  had  acceded  to  it,  and,  in  my  opinion,  they  have  failed  to  do 
so.  I  see  no  proof  whatever  that  Macintyre  &  Co.,  or  Ashburner  X-  Co.,  were  in  any 
manner  authorized  to  accede  to  the  deed  on  the  Plaintiffs'  behalf.  It  seems  to  me, 
also,  that  this  bill  is  not  properly  framed  to  entitle  the  Plaintiff's  to  the  relief  which 
they  seek.  The  case  put  by  the  bill  is  that  of  a  valid  subsisting  deed.  If  this  was 
the  case,  justice  would  require  that  all  the  provisions  of  the  deed  should  be  executed 
for  the  benefit  of  all  who  have  acceded  to  it ;  but  this  bill,  proceeding  upon  an 
appropriation  which  is  not  proved,  is  filed  by  the  Plaintiffs  only  on  behalf  of  them 
selves  and  the  others  who  have  not  received  the  dividend.  The  case  argued  at  the 
Bar,  that  the  deed  was  determined  by  the  insolvency,  subject  to  the  right  of  the 
Plaintiffs  and  other  creditors  to  the  dividend,  is  not  even  hinted  at  by  the  bill. 
Again,  the  Plaintiffs  have  received  dividends  under  the  insolvency,  with  full  know- 
ledge that  the  funds  which  they  now  insist  ought  to  have  been  applied  according  to 
the  provisions  of  the  deed,  had  been  paid  over  to  the  assignees,  who  were  bound  by 
law  to  distribute,  under  the  insolvency,  the  assets  which  they  received  ;  and,  in  the 
absence  of  any  special  case  made  by  the  bill,  I  think  this  course  of  conduct  sufficient 
to  disentitle  the  Plaintiff's  to  the  relief  which  they  ask.  In  effect,  by  receiving  the 
dividends  under  the  insolvency,  they  have  adopted  the  breach  of  trust,  if  breach  of 
trust  there  was.     The  appeal  must  be  dismis.sed  with  costs. 

[321]      Parker  v.  Sowerby.       Before  the  Lord  Chancellor  Lord  Cranworth 
and  the  Lords  Justices.     June  14,  1854. 

[S.  C.  23  L.  J.  Ch.  623  ;  18  Jur.  523  ;  2  W.  R.  547  ;  2  Eq.  Eep.  664.] 

A  testator  bequeathed  to  his  wife  an  annuity  payable  out  of  part  of  his  real  estate, 
and  he  devised  other  real  estate  to  trustees  upon  trust  on  the  youngest  of  his 
nephews  and  nieces  coming  of  age  to  sell  and  to  divide  the  proceeds  among  his 
nephews  and  nieces  :  the  testator  gave  to  the  trustees  an  express  power  to  lease 
and  also  a  general  power  to  manage,  and  to  cut  timber  for  the  purpose  of  repairs  at 
their  discretion.  Held,  that  the  widow  was  bound  to  elect  between  the  annuity 
and  her  dower. 

Held,  also,  that  in  order  to  raise  a  case  of  election  against  the  widow,  it  must  be 
shewn  from  the  will  that  the  husband  intended  to  dispose  of  the  property  subject 
to  dower  in  a  manner  inconsistent  with  the  right  to  dower  ;  and  that  the  power  to 
lease  given  to  the  trustees  was  a  sufficient  evidence  of  such  intention  ;  further,  that 
the  powers  to  manage  and  to  cut  timber  were  inconsistent  with  the  right  to  dower. 

This  was  an  appeal  from  an  order  made  by  Vice-Chancellor  Kindersley,  dated  the 
4th  June  1853,  and  the  question  raised  was  whether  Sarah  Monkhouse,  the  widow  of 
the  testator  in  the  suit,  was  or  not  bound  to  elect  between  her  dower  and  thirds  out 
of  the  testator's  real  estate,  and  the  benefits  given  to  her  by  his  will. 

John  Monkhouse,  the  testator,  was,  at  the  time  of  making  his  will  and  at  his 
death,  entitled  to  a  freehold  estate  in  fee-simple  situate  at  Low  Braithwaite  in 
Cumberland  of  the  yearly  value  of  £70,  and  to  freehold  and  copyhold  estates  situate 
at  Sowerby  Row  and  Longlands  in  the  same  county  of  the  .yearly  value  of  £70 :  all 
these  estates  were  subject  to  the  rights  of  his  widow  to  dower  and  thirds  thereout. 
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By  his  will,  dated  the  loth  August  1853,  the  testator  devised  as  follows  ; — "I  give  to 
John  Pollock,  son  of  Thomas  Pollock,  my  nephew  and  heir  at  law,  all  my  estate  at 
Low  Braithwaite  in  the  parish  of  Hisket  in  the  county  of  Cumberland,  he  paying 
unto  my  wife  £40  a  year  by  two  equal  payments  so  long  as  she  remains  my  widow, 
but  if  she  marry  again  then  my  will  is  only  £10  a  year  from  the  said  estate  during 
her  life.  And  I  do  hereby  appoint  Joseph  Sowerby,  John  Simpson,  and  William 
Scott,  trustees  under  this  my  will,  unto  whom  I  give  full  power  to  act  in  conformity 
to  this  [322]  my  will.  All  my  estate  at  Sowerby  and  my  estate  at  Longlands  I  give 
into  the  hands  of  my  trustees,  to  have  power  to  let  the  same  till  all  my  nephews  and 
nieces  be  of  the  age  of  twenty-one  years.  I  give  to  my  sister  Margaret  Parker  £10 
a  year  to  be  paid  to  her  in  addition  to  the  4s.  a  week  left  her  bj?  my  father  Isaac 
Monkhouse  during  her  life,  the  other  part  of  the  rents  to  pay  my  just  debts  should 
any  bonds  or  notes  stand  against  me  at  the  time  of  my  death  :  then,  after  the 
youngest  of  my  nephews  and  nieces  is  of  age,  then  my  will  is  that  the  estates  be  sold 
by  my  trustees  to  the  best  advantage,  and  the  price  thereof  to  go  in  equal  shares 
share  and  share  alike  amongst  all  my  nephews  and  nieces,  Joseph  Parker  and  John 
Pollock  excepted  :  should  Margaret  Parker  be  living,  then  my  trustees  to  secure  her 
£10  a  year  during  her  life,  and  after  her  decease  to  be  divided  as  above  :  my  trustees 
to  take  to  themselves  reasonable  expenses  for  their  trouble  ;  no  wood  to  be  cut  or 
!;old  but  what  may  be  wanted  for  necessary  repairs  of  the  buildings,  which  I  leave  to 
the  discretion  of  my  trustees  :  if  my  wife  should  have  a  child  or  children  by  me  born 
after  my  decease,  this  will  is  of  no  effect,  as  such  child  will  be  heir  to  all  I  have,  and 
if  more  than  one,  share  and  share  alike."  The  testator  died  in  the  year  1837,  leaving 
Sarah  Monkhouse,  his  widow,  him  surviving 

The  widow  died  on  the  14th  February  1847,  having  received  from  the  trustees  of 
the  will  her  dower  and  thirds  in  respect  of  the  estates  at  Sowerby  Row  and  Longlands, 
and  having  also  received  out  of  the  rents  of  Lower  Braithwaite  the  annuity  of  £40 
given  her  by  the  will.  In  December  1849,  the  present  suit  was  instituted  by  the 
nephews  and  nieces  of  the  testator  for  the  purpose  of  carrying  into  effect  the  trusts 
of  the  testator's  will :  the  bill  charged  that  Sarah  Monkhouse  was  bound  to  elect 
between  the  annuity  of  £40  and  her  dower  and  thirds  out  [323]  of  the  estates  at 
Sowerby  Row  and  Longlands,  and  that  she  ought  to  be  deemed  to  have  elected  to 
take  the  annuity,  and  an  account  was  prayed  accordingly. 

The  question  thus  raised  came  on  to  be  determined,  upon  the  hearing  on  further 
directions,  before  the  Yice-Chancellor  Kindersley,  who  made  an  order,  dated  the  4th 
June  1853,  declaring  that  the  widow  was  bound  to  elect,  and  that  she  must  be 
deemed  to  have  elected  the  annuity,  and  that  the  trustees  of  the  testator's  will 
were  not  entitled  to  be  allowed  the  sums  paid  bv  them  in  respect  of  dower  (1 
Drewry,  488). 

Against  this  order,  John  Simpson  and  AVilliam  Scott,  the  surviving  trustees  of 
the  testator's  will,  appealed  ;  and  the  case  now  came  on  before  the  full  Court  of 
Appeal. 

Mr.  Swanston  and  Mr.  Bagshawe,  jun.,  in  support  of  the  appeal. 

There  is  no  inconsistency  between  the  provisions  made  for  the  wife  in  this  will 
and  her  right  to  dower.  The  Vice-Chancellor  was  apparently  of  this  opinion,  but 
thought  he  was  bound  by  decisions  to  the  effect,  that  a  devise  in  trust  to  lease 
indicates  an  intention  so  to  dispose  of  the  estate  that  the  wife's  enjoyment  of  dower 
is  inconsistent  with  it.  It  is  submitted,  however,  that  a  power  to  lease  cannot  of 
itself  warrant  this  conclusion,  and  that  so  to  hold  is  to  depart  from  the  true  applica- 
tion of  the  principle  of  the  general  rule,  that  an  intention  must  be  collected  from  the 
words  of  the  will  that  the  testator  did  not  intend  his  widow  to  have  her  dower.  The 
Vice-Chancellor  followed  his  own  decision  in  Gibson  v.  Gihsan  (\  Drewry,  42),  which 
proceeded  upon  the  case  of  Hall  v.  Hill  (1  Dru.  &  War.  94),  [324]  before  Lord  St. 
Leonards  in  Ireland,  followed  by  the  Lord  Justice  Knight  Bruce,  when  Vice-Chan- 
cellor, in  Grai/son  v.  Deakin  (3  De  G.  &  S.  298).  In  a  recent  case,  however,  IVarbxMon 
V.  JFarbufton  (2  Smale  &  G.  163),  Vice-Chancellor  Stuart  took  a  different  view  of  the 
law,  and  also  of  the  decision  in  Hall  v.  Hill  (1  Dru.  &  War.  94)  ;  and  under  these 
circumstancee  the  question  is  now  raised,  the  Court  of  Appeal  not  being  of  course 
fettered  by  the  same  considerations  as  prevailed  with  the  Vice-Chancellor.  The 
grounds  on  which  the  Appellants  rely  are,  that  the  will  must  in  itself  contain  evidence 
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that  the  mind  of  the  testator  was  directed  to  the  ([uestion  of  dower,  and  that  he  in- 
tended to  exclude  his  widow  from  taking  dower,  and  tlien  that  his  giving  a  power  to 
lease  is  no  evidence  of  such  intention.  (They  cited  and  commented  on,  in  support  of 
this  argument,  the  following  authorities,  in  addition  to  those  before  noticed,  Li'mm 
V.  Lemon^  (Vin.  Ab.  Devise  (T.  c),  45),  Hiichin  v.  Hltchin  (Prec.  Chanc.  133),  I'ilt.t  v. 
Snowilen  (mentioned  in  a  note,  see  1  Bro.  C.  C.  292),  Arnold  v.  Kem2)slead  (2  Eden, 
236  ;  Amb.  466),  J 'ilia  Beat  v.  Lord  Gahcaii  (Amb.  682  ;  1  Bro.  C.  C.  292,  n.),  Jones 
V.  Collier  (Amb.  730),  French  v.  iJaries  (2  Yes.  jun.  572),  Fearson  v.  Pearson  (1  Bro.  C. 
C.  292),  FoK/er  v.  Cook  (3  Bro.  C.  C.  347),  Stralian  v.  Sxtfon  (3  Yes,  249),  Greatorer  v. 
Carii  (6  Yes.  615),  Jiirniini/hain  v.  Kirimn  (2  Soh.  ^t  Lef.  444),  Chabners  v.  S/oril  (2  Y. 
&  B.  222),  Dickson  v.  Uohinscm  (Jac(jb,  503),  L'oherts  v.  Smith  (1  8.  &  S.  513),  Lamrence 
y.  Laurence  (1  Swanst.  398,  n.),  Miull  y.  Brain  (4  Madd.  119),  Butcher  v.  Kemp  {b 
Madd.  61),  I)mcson  v.  Bell  (1  Keen.  761),  Harrison  v.  Harrison  (1  Keen,  765),  Boadlei/ 
v.  Duon  (3  Russ.  192),  Ellis  v.  [325]  Lewis,  (3  Hare,  310),  Loives  v.  Lowes  (5  Hare, 
501),  Tai/lor  v.  Tai/lor  (1  Y.  &  C.  C.  C.  727),  Huldich  v.  Holdich  (2  Y.  &  C.  C.  C.  18), 
Lord  Bancliffe  v.  Lady  Farhyns  (6  Dow.  149),  Lwil  L>orchester  v.  Tlie  Earl  of  Effingham 
(Sir  G.  Coop.  319),  O'Haray.  Chaine  (1  Jones  it  Lat.  662).) 

Mr.  Glasse  and  Mr.  Murraj%  for  the  Plaintifl's,  supported  the  decision  of  the  Yice- 
Chancellor. 

The}'  considered  that  it  was  not  necessary  to  go  again  through  the  authorities, 
which  were  fully  before  the  Court,  and  submitted  that  they  completely  bore  out  the 
conclusion  arrived  at  by  the  Yice-Chancellor.  The  present  case  included  every 
ingredient  which  had  ever  been  relied  on  as  shewing  an  intention  to  exclude  the  wife 
from  dower.  There  was  an  annuity  expressly  given  to  the  wife ;  and  powers  to  sell, 
to  lease,  and  also  to  cut  timber,  were  vested  in  the  trustees. 

Mr.  Willcock  and  Mr.  Bovill  appeared  for  some  of  the  r)efendants,  who  took  the 
same  view  of  the  case  as  the  Plaintifl's. 

Mr.  Swanston  did  not  add  anything  to  his  argument  in  replj'. 

The  Lord  Chancellor  [Cranworth].  I  do  not  entertain  any  doubt  upon  this 
case.  It  is  not  I  think  quite  correct  to  state  the  general  rule  of  law  as  being,  that, 
to  raise  a  case  of  election  against  the  wife,  the  will  must  shew  that  the  testator  had 
in  his  mind  her  right  to  dower,  and  that  he  meant  to  exclude  it :  the  rule  rather  is, 
that  it  must  appear  from  the  will  that  the  [326]  testator  intended  to  dispose  of  his 
property  in  a  manner  inconsistent  with  the  wife's  right  to  dower.  The  decisions  of 
Lord  St.  Leonards  in  HaJI  v.  Hill  (1  Dru.  &  A\'ar.  94)  and  (JHara  v.  Chaine  (1  Jones 
&  Lat.  662),  followed  as  they  have  been  by  cases  in  this  country,  proceeded  on  the 
power  to  lease  given  to  the  trustees,  thus  laying  hold  of  a  reasonable  and  very 
intelligible  distinction,  and  one  which  is  consistent  with  all  the  cases  against  the 
right  to  elect,  even  supposing  those  cases  to  be  rightly  decided.  The  power  to  lease, 
which  must  mean  a  power  to  lease  the  whole,  cannot,  as  Lord  St.  Leonards  observed, 
be  exercised  subject  to  the  wife's  right  to  have  a  third  part  of  the  estate  set  out  by 
metes  and  bounds.  If  any  other  ground  were  needed  for  holding  that  the  present  is 
a  case  of  election  it  might  be  found  in  the  circumstance,  pointed  out  by  Mr.  Murray 
in  the  argument,  that  the  trustees  have  power  to  cut  down  timber  on  any  part  of  the 
estate :  this  would  be  entirely  inconsistent  with  the  wife's  right  to  dower.  The  case 
thus  seems  to  me  to  be  quite  clear ;  and  the  decisions  of  Lord  St.  Leonards,  followed 
by  the  Lord  Justice  Knight  Bruce  when  Yice-Chancellor,  by  Sir  James  AYigram,  and 
by  Yice-Chancellor  Kindersley,  not  only  shew  that  the  power  to  lease  is  a  distinction, 
but  that  it  has  been  recognized  and  acted  on  ;  and  I  think  we  ought  not  to  raise 
donVit  upon  the  point.     The  appeal  must  therefore  be  dismissed  with  costs. 

The  Lord  Justice  Kxiuht  Bruce.  Mr.  Swanston,  as  he  always  does,  has  on 
this  occasion  aff'orded  to  the  Court  every  assistance  that  it  was  possible  to  aft'ord  ; 
but  I  acknowledge  that  he  has  not  been  able  to  raise  a  doubt  in  my  mind  upon  the 
point  in  dispute.  The  question  is,  whether  the  Court  is  bound  by  authority  to  read 
this  will  in  a  different  way  from  that  in  which  [327]  every  reasonable  being,  not  a 
lawyer,  would  read  it,  and  I  think  the  Court  not  so  bound  ;  that  is,  I  consider  that 
none  of  the  authorities  on  which  the  Appellants  rely,  unless  perhaps  irarhuttan  v. 
Jl'arhtitton,  can  be  construed  as  the  Appellants  contend. 

The  Lord  Justice  Turner.  I  agree  entirely  in  the  conclusion  at  which  the 
Lord  Chancellor  and  the  Lord  Justice  Knight  Bruce  have  arrived.     It  is  said  that 
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the  authorities  have  left  the  point  before  us  in  doubt.  That  must  of  course  be  so  to 
some  extent.  There  can  be  no  settled  rule  on  a  matter  which  depends  on  the  inten- 
tion to  be  collected  from  each  particular  will.  On  this  particular  will,  however,  I 
have  not  felt  any  doubt.  The  question  is,  whether  the  testator  meant  here  to  pass 
his  own  interest  only  in  the  estate,  or  to  pass  the  entire  estate.  He  has  given  to 
the  trustees  a  power  to  lease ;  this  power  could  not  be  exercised  if  the  wife  was 
entitled  to  dower.  Such  a  right  would  be  clearly  inconsistent  with  the  power.  It 
is  said  that  it  is  not  shewn  that  the  testator  had  present  to  his  mind  the  question  of 
dower,  or  that  he  knew  that  his  wife  was  entitled  to  dower ;  but  a  man  devising  a 
property  must  be  taken  to  know  what  his  interest  in  that  property  is.  The  will 
also  gives  to  the  trustees  the  management  of  the  estate,  and  directs  them  to  make 
such  repairs  as  they  may  deem  necessary  :  this  provision  is  also  inconsistent  with 
the  existence  of  a  right  to  dower  in  the  wife. 


[328]     Hope  v.  Hope.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Mai/  27,  June  3,  5,  7,  August  5,  1854. 

[S.  C.  23  L.  J.  Ch.  682 ;  2  W.  E.  698 ;  19  Beav.  237.  See  Drummmd  v.  Dmmmond, 
1866,  L.  R.  2  Ch.  39  ;  Brmvn  v.  Collins,  1883,  25  Ch.  D.  62  ;  In  re  miloughby,  1885, 
30  Ch.  D.  327.     Cf.  milling  v.  Bean  [1891],  1  Q.  B.  100.] 

The  principle  on  which  substituted  service  is  ordered  is  that  there  is  reasonable 
ground  to  suppose  that  the  service  will  come  to  the  knowledge  of  the  Defendant. 

The  Court  of  Chancery  has  jurisdiction  over  the  custody  of  the  children  of  an 
English  subject,  though  such  children  were  born  and  are  resident  abroad.  A 
married  woman,  residing  in  France,  on  whom  service  had  been  substituted,  having 
entrusted  to  her  by  the  French  Court  the  interim  custody  of  her  children  until 
the  result  of  certain  proceedings  instituted  by  her  in  this  country  for  a  divorce 
was  ascertained,  ordered  by  the  Lord  Chancellor  to  concur  with  her  husband  in 
taking  all  necessary  steps  for  the  purpose  of  delivering  up  the  children  to  him, 
with  the  view  to  their  being  brought  over  to  and  educated  in  England.  She 
appealed  from  the  Lord  Chancellor's  order,  and  successfully  resisted  her  husband's 
application  in  the  French  Court  for  the  delivery  of  the  children,  on  the  ground 
of  the  pendency  of  the  appeal.  On  the  matter  being  again  brought  before  the 
Lord  Chancellor,  he  made  another  order  upon  the  wife  in  the  same  terms,  but 
requiring  compliance  within  a  week,  and  prefaced  with  a  declaration  that,  by  the 
law  of  England,  an  appeal  from  an  order  pronounced  by  the  Lord  Chancellor  does 
not  suspend  its  operation. 

This  case  came  on  to  be  heard  by  the  Lord  Chancellor  as  an  original  motion,  at 
the  request  of  the  Master  of  the  Rolls,  before  whom  it  had  been  in  part  opened. 

The  following  are  the  circumstances  out  of  which  the  questions  arose : — In  the 
year  1836  the  Defendant  Adrian  John  Hope,  a  domiciled  Englishman,  intermarried 
with  Emilie  Melanie  Mathilde  Rapp,  the  daughter  of  a  French  officer.  They  lived 
together  until  February  1853,  when  unhappy  differences  arose.  There  were  five 
children  of  the  marriage  ;  the  three  elder  were  daughters  and  the  two  younger  were 
sons,  Adrian  Elias  and  Jean  Henry,  who  were  born  in  France  in  1845  and  1847 
respectively. 

In  February  1853,  Mr.  A.  J.  Hope,  who  had  been  up  to  that  time  nearly  ten 
years  resident  in  France,  came  to  London,  bringing  with  him  his  three  daughters  for 
education.  In  May  1853,  the  two  male  children  were  also  brought  to  England  by 
Mr.  A.  J.  Hope,  and  placed  under  the  protection  of  their  paternal  uncle,  Mr.  A.  B. 
Hope.  Immediately  after  their  arrival  in  this  country  representations  were  made  to 
Mr.  A.  J.  Hope,  by  the  physicians  of  Mrs.  Hope,  that  she  was  suffering  under  [329] 
a  severe  illness  which  was  caused  by  the  removal  of  her  sons  ;  Mr.  A.  J.  Hope, 
having  regard  to  such  representations,  was  prevailed  upon  conditionally  to  restore 
them  to  her  custody  in  Paris.  Upon  this  occasion  Mrs.  Hope  signed  the  following 
undertaking : — 
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"  23  Quai  d'Orsay,  Paris,  May  18th,  1853.— I,  the  undersigned,  undertake  to 
place  in  the  hands  of  their  father  my  two  boys,  Elias  and  Jean  Hope,  in  three 
months,  to  date  from  the  20th  May,  that  is  to  say,  the  20th  August,  that  their  father 
afford  them  such  education  as  he  may  deem  advisable,  either  with  him  or  with  a 
preceptor  in  France  or  in  England. — M.  Hope  Rapp." 

On  the  26th  May  1853,  Mr.  A.  J.  Hope  returned  to  England,  and  on  the  4th 
June  following  he  was  served  with  a  citation  to  appear  befoie  the  tribunal  of  the 
first  instance  in  Paris  on  a  suit  of  separation  instituted  by  his  wife.  The  citation, 
after  alleging  various  acts  of  cruelty  on  the  part  of  Mr.  A.  J.  Hope,  prayed  for  a 
separation  from  her  husband,  with  a  separate  maintenance,  authoritj'  to  reside  in  the 
house  of  the  Quai  d'Orsay,  and  the  right  to  retain  in  her  custody  the  two  sons.  The 
question  raised  upon  that  citation  came  on  to  be  heard  on  the  9th  June  1853,  when 
Mr.  A.  J.  Hope  having  appeared,  the  following  judgment  was  pronounced : — 
"  Whereas  there  is  a  question  of  separation  of  body  between  two  aliens,  and  that  we 
can  decree  only  upon  measures  provisional,  urgent  and  conservative  :  in  consideration 
of  the  circumstances  we  have  addressed  observations  to  the  parties  to  attempt  a 
reconciliation,  and  Mrs.  Hope  having  persisted  in  her  demand,  we  declare  ourselves 
incompetent — et  renvoyons  les  parties  k  se  pourvoir  sur  la  demande  en  separation 
devant  les  juges  qui  peuvent  en  connattre.  With  regard  to  the  measures,  provisional 
and  urgent — Concerning  the  residence  of  Mrs.  Hope,  we  give  force  to  the  arrange- 
ment [330]  of  the  parties  that,  on  the  demand  and  designation  of  Mr.  Hope,  Mrs. 
Hope  consents  to  retire  to  the  Convent  of  the  '  Dames  Augustines.'  Concerning  the 
children — whereas  Mr.  Hope  has  with  him  three  children  born  of  the  marriage,  and 
that  in  a  recent  reconciliation  it  was  agreed  between  the  husliand  and  wife  that  the 
two  children  claimed  should  remain  with  Mrs.  Hope  for  several  months,  that  to 
deprive  her  of  all  her  children  would  be  a  source  of  irritation,  which  might  be 
injurious  to  the  prospect  of  a  reconciliation  ulterior  and  desirable — we  say  that  the 
two  children  shall  remain  with  Mrs.  Hope  at  the  Convent  of  the  'Dames  Augustines,' 
and  that  Mr.  Hope  shall  have  power  to  see  them  at  all  times  that  he  shall  judge  fit, 
without  removing  them,  and  in  conformity  to  the  rules  of  the  house." 

On  the  22d  June,  Mrs.  Hope  obtained  a  further  order  from  the  same  Court,  by 
which  she  was  permitted,  for  the  benefit  of  her  health,  to  remove,  with  the  two  boys, 
from  the  convent  to  a  watering-place  in  the  Pyrenees.  Mr.  Hope  appealed  from 
these  decisions,  and  on  the  29th  June  judgment  was  given  by  the  Imperial  Court  to 
the  following  effect : — "  Considering  that  the  Hopes,  husband  and  wife,  being  aliens, 
foreign  tribunals  alone  are  competent  to  pronounce  in  disputes,  the  object  of  which  is 
to  modify  the  legal  conditions  of  marriage ;  but  considering  that  it  is  competent  to 
the  French  tribunals,  when  a  demand  of  separation  of  body  is  made  by  a  foreign 
woman,  to  provide  for  her  wants  and  her  safety  ;  that  it  is  equally  competent  to  them 
to  take  those  measures  which  the  age  and  health  of  the  children  born  of  the  marriage 
conditionally  require,  and  adopting  the  grounds  of  the  decision  of  the  Court  of  the 
first  instance — Confirme  et  neanmoins  ordonne  que  les  deux  enfans  provisoirement 
confies  a  la  garde  de  la  femme  Hope  seront  remis  k  leur  pere  le  15  Septembre  1853, 
s'il  n'en  a  ete  autrement  [331]  ordonne  par  les  Tribunaux  Anglais,  juges  du  fond  : 
condamne  Hope  en  I'amende  et  aux  depens. 

Mrs.  Hope  then  commenced  a  suit  in  England,  in  the  Court  of  Arches,  for  a 
divorce,  which  is  still  pending;  and  on  the  5th  Octolier  1853,  applied  to  the  Imperial 
Court  in  France  for  an  extension  of  the  time  during  which  the  children  were  to 
remain  in  her  custody,  and  for  permission  to  change  her  residence,  when  a  decree 
was  made  to  the  following  effect : — "  Considering  that  there  is  a  question  onlj'  before 
the  Court  of  measures  provisional,  pour  lesquelles  on  ne  pent  opposer  I'autorite  de 
la  chose  jugee  ;  considering,  chiefly,  that  the  time  during  which  Mrs.  Hope  was 
authorized  by  the  previous  decisions  to  keep  her  two  children  was  limited  by  the 
Court  to  the  15th  September  only  in  order  to  compel  her  to  begin  and  follow  up 
before  the  competent  tribunal  the  demand  of  separation  of  body,  and  in  e.xpectation 
of  the  decision  of  the  rightful  Judges — des  juges  du  fond — upon  this  point  at  that 
time  ;  but  it  appears,  from  the  documents  produced,  that  the  suit  is  followed  up  by 
Mrs.  Hope  in  England,  that  a  decision  on  the  provisional  measures  can  be  obtained 
in  four  months,  commencing  from  this  day,  and  that  it  is  for  the  interest  of  the 
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children  that  the}'  should  remain  under  the  guardianship  of  their  mother  during 
these  four  months  at  least,  unless  it  has  been  otherwise  decreed  by  the  rightful 
Judges — juges  du  fond — before  the  expiration  of  this  time  ;  and  whereas  it  is  con- 
venient to  fix  the  residence  of  Mrs.  Hope  in  another  place  than  the  Convent  of  the 
'Dames  Augustines,'  the  Court  decrees  that  the  two  children  shall  remain  in  charge 
of  their  mother  for  four  months,  to  commence  from  this  day,  on  an  undertaking  on 
her  part  to  allow  them  to  be  visited  by  their  father  three  times  a  week,  between  the 
houis  of  three  and  five  in  the  afternoon,  and  the  Court  authorizes  Mrs.  Hope  to  make 
them  reside  with  her  [332]  at  the  Hotel  Mole,  Kue  du  Faubourg,  Saint  Honore." 
By  a  subsequent  decree  of  11th  February  1854,  the  French  Court  being  satisfied 
that  Mrs.  Hope  was  prosecuting  the  English  suit  with  diligence,  prolonged  her 
custody  of  the  children  "jusqu'a  ce  que  la  jurisdiction  competente  ait  statue  sur 
cette  question,"  and  they  accordingly  remained  with  her  up  to  the  time  of  the  present 
application. 

Mr.  Hope  having  previou.sly  settled  £1000  consols  upon  his  children,  in  order  to 
obviate  all  technical  objections  as  to  their  right  to  be  considered  wards  of  this  Court, 
this  bill  was  filed  on  the  14th  November  1853  by  the  live  children,  by  Francis  Henry 
Dickenson,  their  next  friend,  against  Mr.  and  Mrs.  Hope  and  the  trustees  of  the 
settlement,  and  prayed  the  execution  of  the  trusts  of  the  settlement ;  that  Mrs.  Hope 
might  be  ordered  to  deliver  up  the  two  children,  Adrian  I^lias  and  Jean  Henry,  to 
their  father ;  that  they  might  be  educated  in  England  under  the  direction  of  their 
father,  or  of  such  other  person  as  the  Court  might  direct ;  and  that  Mr.  Hope  might 
be  authorized  to  make  the  necessary  application  to  the  French  Court  to  obtain  posses- 
sion of  the  children. 

Mrs.  Hope  did  not  appear.  Her  solicitors,  Messrs.  Grover  &  Coare,  in  the  suit 
in  the  Ecclesiastical  Court,  were  applied  to  and  asked  whether  they  would  accept 
service  of  the  copy  of  the  bill  enclosed  with  the  application,  and  their  answer  was 
that  they  would  answer  after  communicating  with  their  client.  On  a  further  applica- 
tion by  the  Plaintiffs'  solicitors  to  Messrs.  Grover  &  Coare,  the  latter  declined  to 
accept  service  of  the  bill,  on  the  ground  that  they  were  not  instructed  to  appear  in 
the  suit  for  Mrs.  Hope.  On  the  22d  November  1853,  an  order  for  substituted  service 
upon  them  was  obtained  [333]  bj'  the  Flaintifls,  on  an  affidavit  by  a  clerk  of  their 
solicitors  stating  the  above  circumstances,  and  that  he  had  heard  that  Messrs.  Grover 
&  Coare  had  retained  counsel  for  Mrs.  Hope  ;  and  on  the  2(Dth  November  a  notice 
of  motion  for  the  custody  of  the  children  was  served  upon  them  in  pursuance  of  the 
ex  parte  order  for  substituted  service. 

The  motion  came  on  to  be  heard  before  the  Master  of  the  Rolls  on  the  9th  May 
1854  ;  and,  although  no  regular  appearance  was  entered  for  Mrs.  Hope  by  Messrs. 
Grover  &  Coare,  yet,  between  the  26th  November  1853,  and  9th  May  1854,  they 
had  been  in  constant  communication  with  the  solicitors  for  the  Plaintiffs  on  the 
subject  of  various  affidavits  filed  in  the  interval  by  Mr.  and  Mrs.  Hope  ;  and  they 
had  also  instructed  counsel,  on  several  occasions  when  the  motion  ought  to  have 
come  on,  to  apply  for  time  in  order  to  file  fresh  affidavits. 

A  preliminary  objection  was  taken  on  that  occasion  by  the  counsel  for  Mrs.  Hope 
to  the  order  for  substituted  service ;  and  the  Plaintiffs  having  agreed  to  accept  short 
notice  of  motion  for  the  discharge  of  that  order,  the  motion  for  its  discharge  was 
thereupon  argued  before  His  Honour,  who  held  that  there  was  sufficient  prima  facie 
evidence  of  the  authority  of  Messrs.  Grover  &  Coare  to  act  as  Mrs.  Hope's  agents. 

An  appearance  accordingly  was  entered  for  Mrs.  Hope,  with  liberty  to  withdraw 
it  if  the  order  for  substituted  service  should  be  discharged  on  appeal. 

The  question  of  the  jurisdiction  of  the  Courts  of  this  country  over  infant  wards 
abroad  was  then  argued,  when  the  Master  of  the  Rolls  expressed  his  opinion  to  the 
effect  that  the  Court  of  Chancery  had  such  jurisdiction.  His  Honour  having  intimated 
some  doubts  as  to  the  [334]  means  of  enforcing  his  order  if  he  should  make  one  in 
the  terms  of  the  notice  of  motion,  and  the  Defendant  Mrs.  Hope  having  expressed 
a  resolution  of  appealing  on  the  question  of  jurisdiction,  the  motion  stood  over  by 
arrangement,  that  the  whole  matter  might  be  brought  before  and  heard  by  the  Lord 
Chancellor  as  an  original  motion. 

Mr.  R.  Palmer  and  Mr.  Amphlett,  in  support  of  the  motion. 

By  the  law  of  this  country  a  father  is  entitled  to  the  guardianship  of  his  children. 
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and  this  Court  will  not  take  awaj-  from  him  the  custody  of  his  children  who  may 
happen  to  be  wards  of  Court,  unless  he  has  grossly  abused  his  parental  office.  I'limd 
facie,  the  very  fact  of  a  ward  being  out  of  the  jurisdiction  is  a  ground  for  this  Court's 
intervention;  but  in  the  present  case,  the  children  are  not  only  out  of  the  juris- 
diction, but  confessedly  not  with  their  proper  guardian.  It  will  probal)ly  be  argued 
that  the  French  Courts  have  exclusive  jurisdiction  in  the  matter,  and  that  this  Court 
ought  not  to  act  when  there  may  be  a  possible  conflict  with  the  foreign  tribunals : 
liut  so  far  from  there  being  any  probability  of  such  a  result,  the  French  Courts  have 
virtually  disclaimed  any  such  jurisdiction,  and  by  assuming  to  take  only  provisional 
measures,  they  have  expressly  recognized  the  proper  jui'isdiction  to  be  in  this  country. 
It  will  also  be  contended  that  this  Court  has  authority  to  interfere  by  the  appoint- 
ment of  guardian  only  where  the  infant  is  within  its  jurisdiction,  and  .some  dida  to 
this  eflect,  in  the  case  of  Johnstone  v.  Beattie  (10  CI.  &  Fin.  42),  will  be  relied  upon  ; 
but  it  will  be  observed  that,  in  that  case,  there  was  nothing  to  give  this  Court 
jurisdiction,  except  the  fact  that  the  infant  happened  to  be  in  England  We  rely, 
however,  on  that  case  for  the  proposition  laid  down  by  Lord  Lj'iidhurst  (see  page 
•S4),  namely,  that  upon  the  institution  of  a  suit  of  [335]  this  description,  the  Plaintitt' 
{the  infant)  becomes  a  ward  of  Court.  Unless,  then,  it  can  be  shewn  that,  owing  to 
the  mere  circumstance  of  these  infants  being  abroad  and  out  of  the  jurisdiction,  or 
for  some  reason  other  than  that  of  being  born  abroad,  they  are  precluded  from  filing 
such  a  bill,  it  is  clearly  competent  for  them  to  do  so ;  and  if,  as  appears  by  the  case 
of  Johnstone  v.  Beattie  (10  CI.  &  Fin.  42),  the  place  of  birth  makes  no  difterence  as  to 
the  powers  of  this  Court,  assuredly  the  place  of  residence  cannot  aftect  its  jurisdiction, 
Salles  V.  Savi<inon.(l)  It  is  quite  clear  that  this  Court  will  appoint  guardians  to 
infants  out  of  the  jurisdiction,  Stephens  v.  James  (1  M.  &  K.  627) ;  and  on  an 
analogous  principle,  a  commission  of  lunacy  will  issue  against  a  person  out  of  the 
jurisdiction,  Ex  parte  Southrol  (2  Ves.  401).  We  submit  that,  unless  the  jurisdiction 
which  we  invoke  is  shewn  not  only  to  be  powerless,  but  that  the  foreign  tribunal 
will  refuse  to  recognize  its  authority,  this  Court  is  bound  to  interfere.  In  the  case 
of  lie  Spence  (2  Phil.  247),  where  the  Court  declined  to  make  any  order,  the  facts 
were  altogether  difterent :  there  the  infants  had  been  taken  abroad,  but  the  mother, 
in  whose  custody  they  were,  was  not,  as  in  the  present  instance  she  must  be  taken 
to  be,  before  the  Court,  and  the  Respondents,  who,  [336]  it  was  alleged,  had  aided 
the  mother  in  taking  the  children  out  of  this  country,  swore  that  they  never  were 
either  in  their  custody  or  control.  With  respect  to  the  status  of  these  children,  it  is 
clearly  English,  while  they  owe  allegiance  to  the  British  Sovereign,  being  declared 
to  be  natural  born  subjects  of  the  Crown  of  Great  Britain  (4  Geo.  2,  c.  21,  and  13 
Geo.  3,  c.  21);  and  the  fact  that,  by  the  9th  Article  of  the  1st  Chapter  of  the  1st 
Book  of  the  Code  Civile,  a  child  of  a  foreigner,  born  in  France,  may,  one  year  after 
attaining  twenty-one,  elect  to  become  a  French  citizen,  cannot  divest  the  child  of  its 
nationality,  for  at  most  it  is  only  an  inchoate  potential  right,  which  bj''  the  13th 
Article  of  the  same  Code  can  only  be  effectuated  by  the  authorization  of  the  French 
Government;  In  re  Adam  (1  Moore,  P.  C.  C.  460). 

On  the  question  of  substituted  service,  the  following  authorities  were  relied  upon  : 
— Bromleij  v.  The  Bank  of  Enrjland  (7  Jur.  120) ;  Hohhouse  v.  Coiirtnei/  (12  Sim.  140) ; 
Lnckie  v.  Forsi/th  (7  Irish  Eq.  Rep.  181) ;  M'Loughlin  v.  M'Loughlin  (8  Irish  Eq.  Rep. 
157);  JVejiinouth  v.  Lambert  (3  Beav.  333) ;  Cooper  v.  IFood  (5  Beav.  391) ;  Miirrai/  v. 
Vipart  (1  Phil.  521) :  and  it  was  urged,  that,  even  assuming  the  order  for  substituted 
service  to  have  been  irregular,  the  irregularity  had  been  waived,  Mrs.  Hope  having 
Ijeen  informed  of  the  suit  in  this  Court,  and  there  being  no  denial  on  oath  of  the 
authority  of  the  solicitors  to  appear  on  her  behalf;  Hunter  v.  Capron  (7  Jur.  185); 
Steele  v.  Phmer  (2  Phil.  780). 

The  Solicitor-Gkneral  [Bethell],  Mr.  Terrell  and  Mr.  Wise,  for  Mrs.  Hope. 
AVe  submit,  by  way  of  preliminary^  objection,  that  the  ex  parte  order  for  substituted 
service  now  sought  [337]  to  be  discharged  was  not  an  order  obtained  by  Mr.  Hope, 
the  husband,  but  by  the  infant  Plaintiffs  in  a  suit  which  does  not  involve  the  question 
of  any  disputes  between  their  parents.  Such  an  order  can  only  be  supported  by  the 
evidence  on  which  it  was  obtained  :  and  the  utmost  extent  of  the  evidence  which  has 
Ijeen  adduced  serves  only  to  shew  that  Mes.srs.  Grover  &  Coare  were  the  solicitors  of 
Mrs.  Hope,  acting  as  the  agents  between  her  and  her  proctor,  in  reference  to  the  suit 
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pending  in  the  Ecclesiastical  Court.  Not  one  of  the  grounds  on  which  service  is 
substituted  on  solicitors  is  shewn  to  exist  in  this  case.  Messrs.  Grover  &  Coare  have 
not  been  proved  to  be  Mrs.  Hope's  agents  in  hdc  re.  They  clearly  do  not  possess  a 
general  authority  to  represent  her,  nor  do  they  represent  her  in  an  action  at  law 
respecting  the  same  matter,  nor  has  she  gone  abroad  to  avoid  service.  On  this  head 
they  referred  to  and  commented  on  the  following  cases  : — Smith  v.  Tlie  Hibernian 
Mining  Company  (1  Sch.  &  Lef.  238) ;  Roberts  v.  JFatki/ (-2  Coll.  389);  Bmd  v.  The 
Duke  of  Neuvastle  (3  B.  C.  C.  386) ;  Rickcwd  v.  Nedriff  (2  Mer.  458). 
Mr.  R.  Palmer,  in  reply  upon  the  preliminary  objection. 

The  form  of  the  suit  cannot  make  any  difference  when  in  truth  the  suit  in  the 
Ecclesiastical  Court  and  the  present  are  substantially  for  the  .same  matter.  Here  the 
relation  of  solicitor  and  client  actually  subsisted,  and  the  necessary  presumption  from 
the  facts  is,  that  Mrs.  Hope  had  notice  of  the  whole  of  the  proceedings. 

The  Lord  Chancellor  [Cranworth]  having  intimated  a  strong  opinion  in  favour 
of  the  validity  of  the  order  for  substituted  service,  desired  that  the  argument  as  to 
the  jurisdiction  might  proceed,  observing  that  he  would  dispose  [338]  of  the  whole 
question  when  he  gave  his  judgment.  The  argument  for  the  Respondent  then 
proceeded. 

The  Solicitor-GtENERAL  [Bethell],  Mr.  Terrell  and  Mr.  Wise.  Assuming  the 
present  application  to  be  that  of  the  father,  which  it  is  not,  still  this  Court  will  not 
interfere  to  assist  him  in  an  act  which  he  may  do  himself  without  such  assistance. 
Why  does  he  not  go  over  to  France  and  claim  his  children  1  If  the  suit  in  the 
Ecclesiastical  Court  is  a  bar  to  his  right,  it  is  a  bar  also  to  this  Court's  interference  ; 
and  if  the  judicial  proceedings  in  France  present  an  impediment  to  his  reclaiming  his 
children  (which  alone  could  justify  such  a  bill)  that  would  afford  a  conclusive  reason 
against  the  interference  of  this  Court ;  but  there  is  no  allegation  in  the  bill  that  Mr. 
Hope  cannot  obtain  the  custody  of  his  children.  The  present  cannot  under  any 
circumstances  be  entertained  by  the  Court  as  the  application  of  Mr.  Hope ;  but  if  it 
is  to  be  so  regarded,  and  if  it  is  assumed  that  the  infants  are  in  the  custody  of  a 
stranger,  who  refuses  to  deliver  them  up,  still  this  Court  will  not  interfere  on  the 
mere  petition  of  the  father,  nor  without  a  bill  filed,  Ex  parte  Hq^hns  (3  P.  Wms. 
152).  Here,  however,  the  father  has  not  even  applied,  nor  is  he  even  represented  on 
this  occasion. 

[In  the  course  of  the  argument  Mr.  J.  W.  Stephen  was  instructed  to  appear  for 
Mr.  Hope.] 

It  has  been  said  that  the  Lord  Chancellor,  acting  for  the  Sovereign  as  parens  patrice, 
has  the  right  to  interfere  in  such  cases,  but  the  Sovereign's  jurisdiction  over  the 
person  is  territorial  (Story's  Conflict  of  Laws,  pp.  26,  27),  and  he  can  only  interfere 
politically  in  a  case  like  the  present,  where  the  children  are  out  of  the  realm,  while 
the  Lord  Chancellor  is  asked  to  act  judicially.  With  reference  to  the  Acts  of  Parlia- 
ment [339]  of  this  country  which  have  been  referred  to,  they  cannot  stamp  the 
nationality  of  children  born  out  of  the  influence  of  the  municipal  laws  of  this  country. 
In  addition  to  the  fact,  that  by  the  9th  Article  of  the  1st  Chapter  of  the  1st  Book  of 
the  Code  Civile,  the  child  of  a  foreigner,  born  in  France,  has  the  right  of  asserting  his 
title  to  become  a  French  citizen  the  year  after  he  attains  his  majority,  the  10th  Article 
of  the  same  Code  Civile  declares  that  the  child  of  a  Frenchman  born  in  a  foreign 
country  is  nevertheless  a  Frenchman  :  this  is  inconsistent  with  our  law,  and  shews 
that  by  the  comity  of  nations  no  such  right  exists  as  that  asserted.  If  the  French 
Court  had  committed  the  'interim  custody  of  these  infants  to  a  stranger  instead  of  to 
their  mother,  this  Court  could  not  have  interfered.  One  of  the  tests  of  this  Court's 
right  to  interfere  is  to  ascertain  whether  it  has  authority  to  execute  the  order  which 
it  may  pronounce.  In  the  case  suggested,  of  the  guardianship  being  by  the  French 
tribunal  entrusted  to  a  stranger,  he  would  not  be  bound  to  obey  an  order  in  such  a 
suit  as  this  ;  even  a  judgment  by  a  foreign  tribunal  cannot,  according  to  the  546th 
Article  of  the  Code  de  Procedure  Civile,  Book  5,  Title  6,  be  put  in  force  in  France. 
The  main  principle  upon  which  the  case  of  Beattie  v.  Johnstone  (10  CI.  &  Fin.  42),  was 
decided,  excludes  the  notion  that  this  Court  would  interfere  in  cases  where  the  child 
is  not  within  its  jurisdiction.  No  doubt  the  Crown  might  direct  an  individual  to 
return  to  this  country  ;  so  too  it  might,  in  the  exercise  of  its  prerogative,  issue  the 
writ  nc  exeat  regno,  but  the  extent  of  its  authority  in  case  of  disobedience  would  only 
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be  to  sequester  the  goods,  De  Mannenlle  v.  De  MannenUe  (10  Ves.  52.  See  p.  63). 
Here  Mrs.  Hope  is  in  no  sense  amenable  to  this  Court ;  she  is  not  only  not  within  the 
jurisdiction,  but  she  denies  the  jurisdiction  and  authority  of  this  Court.  The  French 
Courts  have  decided  that  [340]  thej'  have  the  power  of  disposing  of  the  interim  custody 
of  these  infants,  whom  they  have  confided  to  the  care  of  Mrs.  Hope  until  the  decision 
of  the  Ecclesiastical  Courts  of  this  countrj'  is  obtained,  and  Mr.  Hope  is  ])ound  by 
that  authority,  having  raised  the  issue  in  the  French  Court ;  whose  decision  coidd 
have  had  no  reference  to  any  proceedings  in  this  Court,  for  this  suit  was  not  even 
contemplated  when  the  French  Courts  pronounced  their  decision. 

Mr.  K.  Palmer,  in  reply.  It  was  said  that  this  Court  would  not  interfere,  as  to 
the  custody  of  children,  at  the  instance  of  the  father,  without  a  bill  filed  by  him  ;  but 
the  case  of  Eiire  v.  The  Coimtcas  of  Shaftshuri/  (2  P.  Wms.  103,  see  p.  118)  is  an  e.\press 
authority  to  shew  that  "this  Court  may,  upon  petition  onlj^,  without  any  bill  or 
decree,  make  an  order  to  determine  the  right  of  guardianship,  in  regard  the  care  of 
all  infants  is  lodged  in  the  King,"  and  the  mere  fact  of  these  infants  being  abroad 
cannot  disable  them  from  filing  a  bill  to  be  made  wards  of  Court,  as  it  is  competent  to 
anyone,  though  abroad,  to  file  a  bill.  The  only  impediment  to  such  a  proceeding  is 
the  securitj'  which  may  be  exacted  for  costs,  which  here  the  next  friend  is  responsible 
for.  We  are  not  desiring  anything  by  this  motion  which  may  lead  to  a  possible 
conflict  with  the  laws  of  France,  by  calling  on  this  Court  to  make  an  order  on  the 
French  Courts :  all  we  ask  is,  that  we  may  be  authorized  to  take  such  steps  in  France 
as  we  may  be  advised  in  conformity  with  the  laws  of  that  country.  So  far  from  there 
being  any  ground  to  suppose  that  the  French  Courts  will  arrogate  exclusive  jurisdic- 
tion as  to  these  children,  the  contrary  is  to  be  inferred  from  their  own  decree,  wherein 
they  profess  to  be  in  an  attitude  of  expectancy  for  the  result  of  the  suit  in  the  com- 
petent tribunals  in  this  countrj'.  [341]  The  fact  that  the  French  tribunals  have 
erroneously  supposed  the  Ecclesiastical  Courts  to  be  the  competent  tribunal  in  such 
matters  cannot  affect  the  principle  of  their  decision. 

The  Lord  Chancellor  [Cranworth],  Several  points  have  been  made  in  the 
course  of  the  argument.  The  first  question  to  be  considered  is,  whether  the  parties 
are  properly  before  me,  or,  in  other  words,  whether  Mrs.  Hope  has  been  properly 
served  :  in  short,  whether  the  order  made  by  the  Master  of  the  Rolls  in  November 
last,  for  substituting  service  upon  Mrs.  Hope,  was  a  proper  order  ;  or  if  not  a  proper 
order,  whether  her  subsequent  conduct  has  not  disqualified  her  from  objecting  to  it 
as  irregular.  I  may  here  observe  that  the  right  to  direct  substituted  service  depends 
now  not  merely  on  the  practice  of  this  Court,  but  upon  a  recent  .statute,  the  15  &  16 
Vict.  c.  86,  the  fifth  section  of  which  expressly  empowers  the  Court  to  order  substi- 
tuted service  to  be  effected  in  such  manner  and  in  such  cases  as  it  shall  think  fit. 
This  statute  made  no  alteration  ;  it  was  only  an  enunciation  by  the  Legislature  of 
what  had  always  been  the  practice  before.  According  to  the  rules  of  law,  service 
ought  either  to  be  made  personally,  or  at  least  by  leaving  notice  at  the  dwelling-house 
of  the  party.  But  the  rule  of  this  Court  differs  in  this  respect  from  that  of  a  Court 
of  law.  Personal  service,  or  service  at  the  dwelling-house,  may  be  impossible,  because 
the  Defendant  may  be  abroad  ;  and  yet  it  might  be  very  unfit  that  he  should  not  be 
litigated  with  in  the  same  manner  as  if  he  were  here,  as  he  might  have  agents  com- 
petent to  represent  and  actually  representing  him  in  this  country.  Therefore,  in 
cases  where  a  Defendant  is  abroad,  the  question  is,  whether  there  is  any  person  here 
who  may  be  fitly  served,  and  service  upon  whom  may  be  treated  as  equivalent  to 
service  upon  the  absent  [342]  person  himself.  Now,  this  has  been  allowed  in  a 
variety  of  cases  ;  for  instance,  where  there  has  been  an  agent  in  this  country  managing 
all  the  affairs  of  a  Defendant  who  is  abroad,  and  regularly  communicating  with  him 
upon  his  affairs,  or  where  he  has  an  agent  here  specially  managing  the  particular 
matter  involved  in  the  suit.  In  such  cases,  the  Court  has  felt  that  it  might  safely 
allow  service  upon  the  agent  to  be  deemed  good  service  upon  the  person  abroad, 
because  the  inference  is  irresistible  that  service  so  made  upon  the  agent  is  service  on 
a  person  either  impliedly  authorized  to  accept  that  particular  service,  or  who  certainly 
will  communicate  the  process  so  served  to  the  party  who  is  not  in  this  country  to 
receive  it  himself.  The  object  of  all  service  is  of  course  only  to  give  notice  to  the 
party  on  whom  it  is  made,  so  that  he  may  be  made  aware  of  and  may  be  able  to  resist 
that  which  is  sought  against  him  ;  and   when  that  has  been  substantially  done,  so 
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that  the  Court  may  feel  perfectly  confident  that  service  has  reached  him,  everything 
has  been  done  that  is  required.  Now,  in  this  case,  Messrs.  Grover  &  Coare  were  the 
solicitors  of  Mrs.  Hope  in  the  proceedings  which  she  instituted  in  the  Ecclesiastical 
Court  against  her  husband  to  obtain  a  divorce.  It  appears  that  the  French  tribunals 
have  decided  that  the  question  as  to  the  custody  of  the  children  is  dependent  upon  or 
at  all  events  connected  with  that  proceeding.  According  to  their  rules,  the  suit  for 
divorce,  or  rather  for  a  separaticm  de  corps  (which  is  very  analogous  to  our  divorce  a 
mensii  el  thoro),  is  a  question  that  carries  with  it  also  the  question  as  to  the  custody  of 
the  children  ;  and  here  I  must  say,  I  think  the  French  law  is  more  rational  than  ours. 
However,  administering  the  law,  I  am  not  to  make  myself  wiser  than  our  lawgivers, 
and  the  case  is  dift'erent  in  this  country.  The  question  of  divorce  does  not  draw  with 
it,  nor  in  any  way  connect  itself  with  the  custody  of  the  children.  This  being  so, 
the  children  [343]  instituted  a  suit  in  this  country,  and  filed  a  bill  on  the  14th 
November  last,  the  main  object  of  which  is  to  cause  the  two  male  infants  to  be 
removed  to  the  custody  of  their  father  from  that  of  their  mother  in  France,  to  whom 
their  custody  had  been  temporarily  confided  by  the  French  Court,  pending  proceedings 
instituted  by  her  in  this  country.  The  Plaintiff's,  being  infants,  of  course  sue  by  their 
next  friend,  but  the  application  may  be  considered  as  substantially  the  application  of 
their  father,  because  he  appears  here  and  undertakes  (as  I  understood)  to  find  all  the 
means  for  the  maintenance  and  education  of  his  children  during  their  minority.  A 
small  sum  has  been  vested  in  trustees,  to  give  the  Court  a  formal  jurisdiction.  I 
give  no  opinion  as  to  whether  that  was  necessary  to  be  done ;  it  was,  however,  merely 
vested  in  order  to  shut  out  the  possible  objection  as  to  the  authority  of  the  Court  to 
interfere  in  cases  like  the  present,  on  the  assumption  that  the  presence  of  property  is 
essential  to  the  exercise  of  such  a  jurisdiction.  Under  all  the  circumstances,  my 
opinion  is  that  the  service  upon  Messrs.  Grover  &  Coare  was  a  perfectly  good  service, 
and  that  the  order  of  the  Master  of  the  Kolls  was  strictly  correct ;  because  in  such  a 
case  you  are  not  to  look  at  the  mere  form  of  the  service,  but  to  the  substance.  It  is 
true  that  their  being  Mrs.  Hope's  agents  with  reference  to  the  suit  for  the  divorce 
does  not  necessarily  imply  that  they  were  her  agents  with  regard  to  the  question  of 
the  custody  of  the  children,  but  it  is  impossible  not  to  see  that  they  were  acting  for 
her  on  the  question  of  her  separation  from  her  hu.sband  ;  and  that  question  being  one 
which  in  France,  where  Mrs.  Hope  is  residing,  has  incident  to  it  the  further  question 
respecting  the  custody  of  the  children,  it  is  impossible  to  suppose  that  Mes.srs.  Grover 
&  Coare  did  not  communicate  with  her.  Indeed,  all  doubt  on  that  point  is  excluded 
by  the  evidence,  which  proves  that  in  answer  to  an  application  by  the  PlaintitTs' 
solicitors  as  to  whe-[344]-ther  those  gentlemen  would  appear  for  Mrs.  Hope,  they  said 
they  would  communicate  with  their  client  on  the  subject ;  and  afterwards,  on  being 
again  applied  to,  they  said  that  they  had  received  no  instructions  from  her  :  the 
inference  from  that  is  irresistible,  that  she  was  perfectly  aware  of  all  these  proceeding.s, 
which  doubtless  were  communicated  by  Messrs.  Grover  &  Coare  to  her  within  twenty- 
four  hours  of  their  occurrence.  But  it  is  not  necessary  for  me  to  decide  that  the 
order  was  right  in  the  first  instance,  because,  even  if  by  accident  Mrs.  Hope  was  not 
aware  of  the  proceedings  before  the  order  was  made,  it  is  quite  obvious  that  she  had 
a  full  knowledge  of  it  immediately  afterwards,  and  in  fact  she  appears  before  the 
Court.  I  do  not  say  that  she  enters  an  appearance  in  form,  but  she  sulistantiallj^ 
appears  b}'  filing  affidavits  here  and  procuring  further  affidavits  to  lie  filed  l>y  other 
pe7-sons,  in  order  to  resist  the  present  application.  She  has  thus  waived  all  formality, 
and  to  all  intents  and  purposes  has  entered  an  appearance  as  a  Defendant.  It  has 
been  .said  that,  being  a  married  woman,  she  could  not  enter  an  appearance  without 
the  authority  of  her  hu.sband  ;  but  if  that  was  so,  Mr.  Hope  could  at  any  time  enter 
an  appearance  for  her,  and  such  I  should  consider  as  now  done.  In  point  of  fact,  she 
has  appeared  separately,  and  has  contested  this  question  of  the  custody  of  the  children, 
which  in  reality  the  husband,  although  nominally  the  next  friend,  is  litigating  with 
her.  It  appears  to  me,  therefore,  that  in  point  of  form  there  is  no  obstacle  in  the 
way  of  my  deciding  this  case,  and  the  question  remaining  to  be  answered  is,  whether 
I  ought  to  make  an  order  upon  this  application  of  the  children  to  have  them  delivered 
over  to  their  father.  This  depends  upon  questions  of  some  importance,  but  I  really 
do  not  think  that  they  involve  any  great  difficulty.  The  jurisdiction  of  this  Court, 
■which  is  entrusted  to  the  holder  of  the  Great  Seal  as  the  representative  [345]  of  the 
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Crown,  with  regard  to  the  custody  of  infants  rests  upon  this  ground,  that  it  is  the 
interest  of  the  State  and  of  the  Sovereign  that  children  should  ho  properly  lirought  up 
and  educated  ;  and  according  to  the  principle  of  our  law,  the  Sovereign,  as  jnirens 
patriiv,  is  hound  to  look  to  the  maintenance  and  education  (as  far  as  it  lias  the  means 
of  judging)  of  all  his  subjects.  The  first  (juestion  then  is,  whether  this  princij)le 
applies  to  children  born  out  of  the  allegiance  of  the  Crown  ;  and  I  confess  that  I  do 
not  entertain  any  doubt  upon  the  point,  because  the  moment  that  it  is  established  l)y 
statute  that  the  children  of  a  natural  born  father  Ijorn  out  of  the  (^Hioen's  allegiance 
are  to  all  intents  and  purposes  to  be  treated  as  British  l)orn  subjects,  of  course  it  is 
clear  that  one  of  the  incidents  of  a  British  born  subject  is,  that  ho  or  she  is  entitled 
to  the  protection  of  the  Crown,  as  parens  patritv.  Now,  this  is  an  express  provision 
of  our  statutes;  and  I  have  never  met  with  anj'  authority  for  a  distinction  between 
a  subject  born  abroad  and  a  subject  born  in  this  country.  But  a  more  difficult  point 
has  been  raised,  namely,  putting  aside  the  question  as  to  the  place  of  birth,  how  can 
the  jurisdiction  be  exercised  in  the  case  of  an  infant  who  at  the  time  the  jurisdiction 
is  asked  is  not  within  the  jurisdiction  of  the  Court?  This  is  a  more  pla>isil)le  objection 
than  the  one  based  on  the  mere  place  of  birth,  but  it  is  not  of  a  material  nature,  as 
bearing  upon  the  existence  of  the  jurisdiction.  It  may  be  that  the  child  is  placed 
under  such  circumstances  that  the  jurisdiction  of  the  Court  cannot  be  exercised  over 
it  because  no  order  I  might  is.sue  could  be  enforced  ;  but  in  that  case  there  is  not  a 
want  of  jurisdiction,  Imt  a  want  of  the  power  of  enforcing  it.  If,  for  instance,  where 
an  adult  Englishman  contracts  for  the  purchase  of  an  estate  and  goes  out  of  the 
jurisdiction,  nobody  can  doubt  that  I  may  decree  specific  performance,  but  of  course 
the  Court  can  have  no  control  over  the  purchaser,  if  it  has  [346]  no  means  of  reaching- 
him.  So  with  an  infant  abroad  ;  if  the  parents  were  also  abroad,  and  the  infant  either 
had  no  property,  or  the  property  was  likewise  abroad,  I  should  never  say  that  I  had 
no  jurisdiction  over  the  infant,  if  it  was  a  British  born  subject  of  Her  Majesty,  though 
I  might  have  no  means  of  enforcing  the  jurisdiction.  Therefore,  it  is  putting  the 
matter  on  a  wrong  footing  to  say,  because  the  child  is  out  of  the  jurisdiction,  that 
the  Court  has  no  jurisdiction.  In  such  a  case,  anybody  might,  by  merely  withdraw- 
ing himself  from  the  jurisdiction,  escape  all  liability  to  it.  But  the  cases  of  Logan  v. 
Fairh'f  (Jacob,  193),  where  a  person  resident  in  London  was  appointed  guardian  to 
an  infant  resident  in  Scotland,  and  Stephens  v.  James  (1  M.  &  K.  627),  are  express 
authorities  in  favour  of  the  jurisdiction  being  exercised.  In  the  latter  case,  the  father 
withdrew  with  the  child  to  the  United  States  of  America;  and  it  was  held,  that  the 
property  being  here,  this  Court  had  authority  to  order  maintenance  for  the  infant  and 
to  impose  conditions  on  the  guardians,  with  a  view  to  the  proper  application  of  the 
money.  In  the  case  of  Dawson  v.  Jai/  (3  De  G.  M.  &  G.  764),  my  attention  was 
lately  directed  to  a  subject  very  intimately  connected  with  the  present  question.  It 
was  .said,  however,  that  it  hy  no  means  follows,  that  because  such  a  jurisdiction  over 
foreign  children  in  this  country  undoubtedly  exists,  therefore  the  converse  proposition, 
viz.,  that  the  jurisdiction  with  respect  to  children  of  British  subjects  resident  abroad, 
is  equallj'  established.  This  is  founded  on  an  entire  mistake.  The  reason  wh}'  such 
a  jurisdiction  exists  over  foreign  children  in  this  countrj^  is,  because  foreign  children, 
like  adult  foreigners  while  here,  are  to  a  certain  extent  the  subjects  of  the  Crown  of 
England,  and  it  has  been  decided  that  they  are  so  for  many  purposes.  It  is  very  true 
that  an  extreme  case  may  be  put,  such  as  that  of  a  foreigner  nearly  twenty-[347]-one 
years  of  age  coming  to  this  country,  and  no  doubt  it  might  be  ridiculous  to  institute 
proceedings  in  this  Court  with  the  view  of  having  such  a  person,  who  might  be  at 
Dover  one  morning  and  at  Calais  the  next,  made  a  ward  ;  but  that  only  amounts  to 
this,  that  in  laying  down  any  general  rule,  there  may  be  a  case  which  comes  so  close 
upon  the  borders,  that  the  exercise  of  the  jurisdiction  may  be  inconvenient,  and  in 
some  instances  absurd ;  but  I  do  not  think  that  such  an  exceptional  case  presents  any 
difficulty  to  the  exercise  of  the  undoubted  jurisdiction  of  this  Court  over  infants.  If 
the  case  were  presented  to  me  of  a  foreigner  of  very  nearly  twenty-one  years  of  age, 
who  wanted  to  go  back  to  his  own  country,  and  a  bill  were  filed  asking  me  to  order 
his  maintenance,  and  so  on,  I  should  probably  not  interfere  at  all,  but  should  ask  the 
foreign  parent  what  he  desired,  and  then  exercise  my  discretion,  just  as  I  do  over 
wards  who  are  clearly  under  my  control.  Thus,  if  circumstances  make  it  expedient 
that  an  infant  should  be  allowed  to  go  abroad,  I  should  of  course  allow  it  to  go,  as 


542  HOPE    l\    HOPE  4  DE  G.  M.  &  G.  348. 

ray  predecessors  have  done,  taking  the  proper  security  ;  but  in  the  case  where  the 
infant  was  a  foreigner,  and  nearly  of  age,  and  wished  to  leave  this  country,  I  should 
probably  ask  no  security  at  all. 

Assuming,  then,  that  neither  the  circumstance  of  the  infant  having  been  born 
abroad  nor  being  still  abroad  affects  the  jurisdiction,  the  question  remains  whether  I 
ought,  in  the  present  instance,  to  exercise  the  jurisdiction.  There  might  be  cases  in 
which  it  would  be  improper  that  I  should  attempt  to  exercise  it,  as,  for  example, 
where  both  the  parents  should  be  abroad,  and  there  should  be  no  property  here  ; 
though,  as  I  have  before  observed,  I  would  not,  even  in  such  a  case,  say  that  I  had  no 
jurisdiction,  if  a  bill  were  filed.  I  should  in  all  probability  not  make  an  order, 
because  the  parties  would  not  be  within  my  control,  and  they  might  dis-[348]-obey. 
I  should  feel  that  I  was  doing  no  good,  but  incurring  a  sort  of  scandal,  as  every 
Court  does  if  it  attempts  to  make  an  order  which  it  has  no  power  of  enforcing.  But 
here  it  is  to  be  observed  that  these  circumstances  do  not  exist.  The  father  is  within 
the  jurisdiction  ;  the  mother,  who  though  living  at  Paris  yet  is  a  part}',  and  has 
appeared  (for  I  consider  her  as  having  done  so),  and  she  is  therefore,  for  this  purpose, 
within  the  jurisdiction,  and  a  person,  therefore,  whom  an  order  of  this  Court  may 
reach  ;  and  being  here,  I  am  not  to  assume  that  she  will  disobey  any  order  that  may 
be  made  upon  her.  Therefore,  I  shall  not  abstain  from  making  an  order  upon  her 
merely  because  she  happens  to  be  residing  at  Paris.  That  no  order  could  be  made  on 
a  person  abroad  would  be  a  dangerous  principle  to  recognize  in  this  country,  where 
there  are  such  facilities  for  travelling,  and  where  a  person  may  in  a  few  hours  get  out 
■of  the  jurisdiction  by  leaving  almost  any  part  of  the  kingdom,  and  as  easily  return 
again.  Of  course  I  shall  take  care  to  make  no  order  which,  under  the  French  laws, 
as  I  understand  them,  she  cannot  lawfully  obey.  The  laws  of  France,  like  those  of 
any  other  country,  when  a  British  tribunal  has  to  deal  with  them,  must  of  course  be 
treated  as  a  matter  of  fact,  and  not  as  a  technical  question  of  law.  By  the  laws  of 
this  country,  the  father  is  certainly  entitled  to  have  the  custody  of  these  two 
children,  the  youngest  of  them  being  beyond  seven  years  of  age.  Whether  any  order 
that  I  could  make  would  have  extended  to  the  youngest  child  at  the  time  when  the 
bill  was  filed,  when  the  youngest  child  was  under  seven,  is  not  now  a  question  for 
consideration  ;  and  it  is  also  perfectly  clear  that  by  the  law  of  England  the  pendency 
of  the  wife's  suit  in  the  Ecclesiastical  Court  to  obtain  a  divorce  does  not  prejudice  or 
interfere  with  her  husband's  right  to  the  custody  of  his  children.  So  much  is 
perfectly  certain.  I  do  not  say  that  it  is  a  [349]  right  or  a  wrong  state  of  the  law, 
but  the  French  tribunals  must  be  informed,  as  a  matter  of  fact,  that  such  is  the  law, 
which  admits  of  no  controversy.  It  is  quite  proper,  however,  that  the  French 
Courts  should  be  informed  that  this  is  a  right  which  this  Court  can  control  and 
qualify  when  circumstances  render  such  a  course  desirable  and  necessary.  If,  for 
instance,  it  could  be  shewn  that  Mr.  Hope — of  which  not  a  syllable  is  suggested  to 
me  at  present — is  an  immoral  or  dissipated  man,  with  whom  if  his  children  were 
placed  their  interests  would  be  likely  to  be  sacrificed,  then  this  Court  has  the  power, 
and  it  would  exercise  the  power,  of  controlling  his  parental  rights  to  any  extent, 
whenever  those  rights  clashed  with  the  real  interests  of  the  children.  That,  of 
course,  is  a  jurisdiction  which  the  Court  is  extremely  reluctant  to  exercise,  as  gener- 
ally nothing  can  be  more  important  than  that  the  most  intimate  connection  should  be 
kept  up  between  parent  and  child ;  but  there  may  be  circumstances  rendering  that 
connection  improper,  and  when  there  are,  this  Court  is  authorized  to  and  will 
interfere.  I  have,  however,  no  reason  to  believe  that  anything  of  this  kind  applies 
to  this  case ;  I  only  know  that  a  suit  has  been  instituted  in  the  Ecclesiastical  Court, 
which  does  not  seem  to  be  prosecuted  very  vigorously  ;  but  nothing  that  I  am  in 
possession  of  leads  me  to  suppose  that  there  is  any  blame  attaching  either  to  the 
father  or  to  the  mother.  Under  these  circumstances,  what  course  am  I  to  pursue  ? 
The  children  are  in  France.  The  course  of  proceeding  in  the  French  Courts  has 
been  most  rational,  and  conformable  with  what  jurisprudence  ought  always  to  aim  at. 
They  say  that  by  the  law  of  their  country  no  divorce  can  take  place ;  that  there  may 
be  a  srparation  de  corps  (probably  not  much  differing  from  our  divorce  a  mensd  et  thoro), 
but  that  in  the  present  case  they  have  no  jurisdiction,  and  they  leave  it  to  be 
decided  in  the  country  to  which  the  parties  belong.  But  [350]  they  say,  that  by  the 
law  of  France  the  Court  there  must  provisionally  determine  matters  urgent  and 
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conservative,  and  that  there  must  therefore  be  some  interim  order,  if  the  suit  in  the 
Ecclesiastical  Court  proceeds,  directing  what  should  be  done  in  France  with  the 
children  in  the  meantime,  and  that  the  direction  as  to  the  ultimate  custody  of  the 
children  should  be  given  along  with  the  decision  upon  the  question  of  divorce  in  the 
Ecclesiastical  Court.  In  this  the  French  Court  mistook  our  law  ;  but  for  the  honour 
of  our  law,  I  wish  it  were  no  mistake  ;  for  certainly  it  seems  to  be  more  reasonable 
that  the  two  questions  should  be  subject  to  the  same  instead  of  to  separate  jurisdic- 
tions. The  subsequent  order  of  the  11th  February  1854,  is  couched  in  a  somewhat 
difterent  form,  because  it  does  not  say  that  the  wife  shall  have  the  custody  of  the 
children  until  the  determination  of  the  question  of  separation,  Itut  until  the  competent 
Courts  of  this  country  have  determined  what  ought  to  be  the  custody  of  the  children. 
I  do  not  enter  into  any  elaborate  investigation  of  that  order,  but  I  have  stated  its 
substance,  and  therefore  I  would  preface  my  order  by  the  declaration  which  I  think 
<lue  to  the  French  Court,  that  bj'  the  law  of  this  country  Mr.  Hope  is  entitled  to  have 
his  children  delivered  to  him,  notwithstanding  the  pendency  of  the  suit  in  the 
Ecclesiastical  Court  for  a  divorce,  and  then  I  shall  authorize  Mr.  Hope  to  take  all 
necessary  steps  according  to  the  laws  of  France  for  having  the  children  delivered  up 
to  him  ;  and  I  shall  also  order  Mr.  Hope  to  allow  Mrs.  Hope  at  all  leasonable  times 
to  have  access  to  her  children,  she  being  at  liberty  to  apply  to  this  Court  in  the  event 
of  such  access  being  refused  her. 

The  Lord  Chancellor  directed  that  the  order  should  not  be  drawn  up  for  a 
week,  to  enable  the  counsel  for  Mrs.  Hope  to  decide  in  the  meantime  as  to  whether 
they  would  enter  into  the  merits  of  the  case,  and  read  the  [351]  affidavits,  which 
contained  many  passages  of  a  painful  character. 

The  matter  was  not  again  brought  before  the  Lord  Chancellor  within  the  time 
limited  by  his  Lordship,  but  Mrs.  Hope  presented  her  petition  of  appeal  to  the 
House  of  Lords  against  his  Lordship's  order  immediately  after  it  was  drawn  up. 

August  5th.  This  order  having  been  drawn  up  was  served  personally  on  Mrs.  Hope, 
with  a  demand  of  compliance  ;  but  instead  of  concurring  in  an  application  to  the 
proper  tribunal  in  France,  with  a  view  of  carrying  the  order  into  eflect,  she  instructed 
counsel  to  oppose  the  same.  The  application,  however,  was  made  by  Mr.  Hope  to 
the  French  Court  on  the  27th  June  ;  and  upon  that  occa.sion,  the  counsel  for  Mrs. 
Hope,  resisting  and  submitting  that  the  appeal  from  the  Lord  Chancellor's  order  had 
the  effect  of  suspending  the  operation  of  that  order,  the  following  decision  was 
pronounced : — "  Attendu  qu'en  admettant  que  la  decision  du  Lord  Chancelier 
(I'Angelterre  satisfait  a  la  prescription  de  I'arret  du  28  Juin  de  la  Cour  Imperiale  de 
Paris,  qui  renvoie  devant  le  juge  du  fond,  ou  de  I'arret  qui  renvoie  devant  I'autorite 
competente,  et  qu'il  n'est  pas  necessaire  d'obtenir,  en  ce  qui  touche  les  enfants,  une 
decision  de  la  Cour  Ecclesiastique  saisie  de  la  demande  en  separation,  il  est  certain, 
en  droit  general,  que  tout  appel  est  suspensif,  a  moins  d'une  disposition  de  la  loi  ou 
dune  decision  speciale  dans  le  jugement  qui  prononce  I'execution  provisoire  ;  que  la 
decision  du  Lord  Chancelier  admet  le  droit  d'appel  et  qu'il  est  justifie  d'un  appel  ; 
qu'on  ne  justifie  pas  d'une  disposition  generale  de  loi  accordant  le  droit  d'execution 
provisoire  aux  decisions  du  Lord  Chancelier ;  que  cette  decision  ne  prononce  pas 
I'execution  provisoire;  qu'ainsi  I'appel  est  suspensif;  alors  meme  que  le  recours  a  la 
[352]  Chambre  des  Lords  ne  serait  qu'une  voie  extraordinaire,  et  surtout  jusqu'il 
s'agit  de  la  remise  d'enfants  par  la  mere  d'origine  Fran(;aise,  demanderesse  en  separa- 
tion contre  le  mari  etranger,  pouvant  demeurer  en  Angleterre  ;  Declare  Hope  non- 
recevable  dans  sa  demande,  et  le  condamne  aux  depens." 

Li  consequence  of  that  decision  by  the  French  Court,  the  Plaintifl^s  now  moved, 
that,  "notwithstanding  the  appeal  which  has  been  brought  by  the  Defendant  Emilie 
Melanie  Mathilde  Hope  against  the  order  of  the  7th  June  1854,  she  may  be  ordered, 
within  a  week  after  the  service  of  the  order  to  be  made  on  this  motion,  to  deliver  up 
the  Plaintiffs  Adrian  Charles  Hope  and  Jean  Henry  Hope  to  the  Defendant  Adrian 
John  Hope,  their  father,  and  to  concur  with  him  in  taking  all  such  steps  as  may  be 
necessary  and  proper,  according  to  the  laws  of  France,  for  causing  the  infant  Plaintiffs 
to  be  so  delivered  up  to  their  father,  and  that  Mrs.  Hope  be  restrained  by  the  order  and 
injunction  of  the  Court  from  opposing  any  application  that  may  be  made  to  the 
Courts  in  France  for  an  order  for  delivering  the  infants  to  their  father,  or  from 
otherwise  hindering  or  preventing  the  delivery  up  of  the  children." 
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Mr.  R.  Palmer  and  Mr.  Aniphlett,  in  support  of  the  motion,  submitted  that  the 
order  now  asked  was  merely  supplementary  to  that  of  the  7th  June,  and  was  required 
for  the  purpose  of  correcting  tiie  misapprehension  of  the  French  Courts  as  to  the 
effect  of  an  appeal  upon  an  order  made  by  a  Court  of  competent  jurisdiction  in  this 
country-  pending  such  appeal. 

The  Solicitor-General,  Mr.  Terrell  and  Mr.  Wise,  on  behalf  of  Mrs.  Hope, 
contrit. 

This  Court  has  discharged  its  legitimate  function  when  [353]  it  declared  what  it 
conceived  to  be  the  law  of  England  with  reference  to  the  rights  of  the  parties.  The 
eftect  of  granting  this  motion  would  be  to  place  this  Court  in  the  position  of  pro- 
nouncing an  order  which  it  has  no  power  to  enforce. 

Mr.  J.  W.  Stephen  appeared  for  Mr.  Hope. 

"Without  calling  for  a  reply,  The  Lord  Chancellor  [Cranworth]  said  : — The 
former  order  of  this  Court  asserted  the  right  of  Mr.  Hope,  the  father,  to  the  custody 
of  these  children.     The  children  were,  in  fact,  in  France  at  the  time,  and  there  had 
been  legal  proceedings  instituted  in  the  French  Courts  relative  to  their  custody.     The 
question  of  the  custody  of  children  is  not  entirely  a  private  question  under  the  law 
of  France  ;  but  in  such  cases  the  Procureur  Imperiale  attends  the  Court,  and  in  some 
degree,  therefore,  the  State  may  be  said  to  interfere  with  respect  to  the  custody  of 
infants  in  France.     To  prevent,  however,  the  possibility  of  any  order  of  mine  leading 
those  who  obeyed  it  into  conflict  with  the  laws  of  France,  the  order  of  this  Court 
was,  upon  deliberation,  so  worded  as  not  in  terms  to  require  the  children   to  be 
delivered   up,   because  possibly  the  delivering  them  up  might  be  a  breach  of   the 
French  law  ;  but  the  order  was  cautiously  drawn  up,  so  as  to  call  upon  Mrs.  Hope  to 
join  her  husband  in  taking  all  the  steps  which  might  be  necessary,  under  the  laws  of 
France,  for  the  delivery  up  of  the  children  to  their  father.     The  carrying  out  of  that 
order  might  be  very  simple  ;  it  might  consist  in  a  mere  compliance  on  the  part  of 
Mrs.  Hope  by  giving  up  the  children  to  Mr.  Hope,  or  it  might  be  that  some  application 
to  the  French  tribunals  is  necessary  to  give  it  effect,  and  the  latter  is  the  case  in  this 
instance.     Following  the  order  of  this  Court,  the  father  made  an  ap-[354]-plication 
to  the  French  tribunal  to  have  the  children  delivered  over  to  him.     Now  the  course 
which,  in  obedience  to  that  order,  Mrs.  Hope  ought  to  have  taken,   was  to  have 
instructed  counsel  to  signify,  or  by  herself  (in  some  way  which  the  French  law 
warranted)  have  signified,  that  she  consented  to  the  children  being  delivered  up  to 
Mr.  Hope.     If,  after  this,  the  French  Court  had  said,  "  By  our  law  that  cannot  take 
place,  for  certain  reasons,  or  that  it  would   be  injurious  to  the  health  of  the  children, 
or  for  any  other  cause  whatever,  it  would  be  a  violation  of  our  law  to  allow  them  to 
be  given  up,"  I  should  have  been  the  last  to  have  attempted  the  exercise  of  any 
jurisdiction  over  what  was  done  by  the  tribunals  of  France,  for  whose  decisions  I 
have  always  entertained  the  most  profound  respect.     But  no  difficulty  of  this  kind 
has  happened  in  the  present  case.     The  question  has  been  argued  before  the  French 
tribunals,   not  on  an  application  of  the  father,  consented  to  and  promoted  by  the 
mother,  but  on  an  argument  raised  by  the  wife  against  her  husband,  and  by  that 
course  of  proceeding  she  did  that  which  the  order  of  this  Court  substantially  forbids 
her  doing.     Under  such  circumstances  the  question  is,  what  course  ought  I  now  to 
adopt  ?     If  Mrs.  Hope  had  not  been  abroad  I  should  have  made  a  short  order  directing 
compliance  within  a  limited  time,  and  in  default,  that  she  should  stand  committed. 
The  course,  however,  which  on  this  occasion  I  shall  pursue,  will  be  dictated  by  the 
very  peculiar  circumstances  of  this  case.     It  would  seem  idle,  under  ordinary  circum- 
stances, that  I  should  preface  an  order  of  this  Court  with  a  declaration  that  by  the 
law  of  England  an  appeal  to  the  House  of  Lords  does  not  suspend  the  execution  of 
an  order  of  the  Lord  Chancellor,  unless  the  Lord  Chancellor  thinks  fit  so  to  order. 
Nevertheless,  I  shall   here  take  that   course,  there  being  nothing  to   prevent   my 
enunciating  what  is  the  law  of  this  country,  while  it  may  be  desirable  [355]  to  do  so, 
as  this  case  may  again  come  before  the  French  tribunals.     In  the  present  instance  no 
such  application  has  been  made  to  me,  asking  me  to  suspend  my  former  order ;  and  I 
certainly  should  not  have  suspended  its  operation,  if  such  an  application  had  been 
made.     The  effect  of  my  order  being  prefaced  as  I  propose  will  amount  to  this,  that 
if  any  discussions  should  hereafter  take  place  before  the  French  tribunals,  those 
tribunals  no  doubt  will  give  credit  to  me  for  having  correctly  enunciated  the  English 
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law  on  this  subject,  as  I  am  ready  to  give  them  credit  for  having  correctly  enunciated 
the  law  of  France.  My  order  will  then  proceed  very  much  in  the  language  I  adopted 
before.  I  do  not  think  I  should  restrain  Mrs.  Hope's  counsel  from  resisting  the 
execution  of  the  order,  because  that  might  be  misunderstood  ;  but  it  will  have  sub- 
stantially the  same  effect  if  I  order  her  to  abstain  from  any  acts  tending  to  oppose 
the  execution  of  my  order.  I  cannot  venture  to  express  any  opinion  as  to  what  the 
French  tribunals  will  do  in  the  present  instance — that  will  no  doubt  depend  on  their 
own  sense  of  their  duty,  and  on  their  own  law.  All  I  can  say  is,  that  I  shall 
announce  in  form  to  Mrs.  Hope,  but  no  doubt  practically  to  the  French  Courts,  that 
by  the  law  of  this  country  an  appeal  to  the  House  of  Lords  does  not  suspend  the 
operation  of  my  order  ;  and  with  that  declaration  I  shall  order  her  within  a  week  to 
deliver  up  these  children  to  their  father,  or  otherwise  to  concur  with  him  in  taking 
such  steps  as  may  be  necessary  for  authorizing  them  to  be  delivered  up  to  him 
according  to  the  laws  of  France. 

(1)  6  Ves.  572.  The  facts  are  more  fully  stated  by  Lord  Campbell,  in  the  report 
of  Beattie  v.  Johndone,  in  the  House  of  Lords  (10  CI.  i*t  Fin.  42,  .see  p.  134):  "A 
gentleman  and  a  young  lady,  natives  of  the  island  of  Martinique,  domiciled  there, 
aliens  and  French  subjects,  happened  to  be  in  England  ;  the  young  lady  had  property 
in  Martinique,  and  none  in  England.  The  gentleman  wishing  to  marry  her,  wrote 
to  her  mother,  who  was  her  guardian,  in  Martinique,  offering  any  settlement  that 
might  be  approved.  They  then  went  to  Scotland,  and  were  married  there.  After 
they  had  left  England,  and  on  the  very  day  on  which  they  were  married  in  Scotland, 
a  bill  was  filed  to  make  her  a  ward  of  Chancery.  They  afterwards  returned  to 
England,  probably  on  their  way  to  Martinique,  and  the  gentleman  was  proceeded 
against  for  a  contempt,  in  marrying  a  ward  of  Chancery. 


[356]  In  the  Matter  of  The  Midland  Union,  Burton-upon-Trent,  Ashby-de- 
LA-ZoucH  and  Leicester  Railway  Company,  and  of  The  Joint  Stock 
Companies  Winding-Up  Acts.  Lucy's  Case.  Before  the  Lords  Justices. 
June  21,  1853. 

[S.  C.  22  L.  J.  Ch.  732;  17  Jur.  1143.] 

To  render  valid  the  compromise  of  a  litigation,  it  is  not  necessary  that  the  question 
in  dispute  should  really  be  doubtful,  if  the  parties  bond  fide  consider  it  to  be  so. 
Therefore  where,  after  the  decision  in  Bright  v.  Hiitton  (3  H.  of  L.  341),  a  person 
placed  on  the  list  of  contributories  as  an  allottee  and  provisional  director,  agreed 
to  pay  a  sum  in  discharge  of  his  liability  under  a  compromise  approved  of  by  the 
Master,  he  was  not  allowed  to  recede  from  the  agreement  on  the  grounds  that  he 
had  misapprehended  the  decision  in  Bright  v.  Hutton,  and  that  there  was  really  no 
question  to  be  the  subject  of  a  compromise. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  refusing  to  dis- 
charge an  order  of  the  Master  under  the  above  acts  for  payment  by  the  Appellant  of 
£350,  according  to  a  compromise  entered  into  by  him  under  the  following  circum- 
stances, and  also  refusing  leave  to  appeal,  after  the  statutory  time,  from  the  original 
order,  and  placing  the  Appellant  on  the  list  of  contributories. 

On  the  29th  of  November  1851,  Mr.  William  Lucy  (the  Appellant)  was  placed 
on  the  list  of  contributories  as  a  provisional  director  and  allottee,  on  the  authority  of 
Huttcm  V.  Upfill  (2  H.  of  L.  674),  which  was  decided  by  the  House  of  Lords  in  August 
1851.     He  afterwards  paid  £100  on  account  of  his  liabilities  as  a  contributory. 

On  the  7th  of  June  1852,  the  official  manager  wrote  a  letter  to  Mr.  Lucy  as 
follows  : — 

"  7th  June  1852. — Sir, — I  beg  to  enclose  for  your  signature  the  formal  proposal 
of  a  compromise  to  be  laid  before  the  Master. 

[357]  "I  have  great  reason  to  think  I  shall  succeed  in  effecting  a  speedy  winding 
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up  of  the  affairs  of  the  company,  and  propose  having  an  early  meeting  to  carry  out 
the  proposed  arrangements. 

"The  executors  of  Sir  W.  H.  Pearson  and  the  administratrix  of  J.  G.  Norbury  have 
consented  to  the  sum  of  £450. 

"  If  you  have  any  influence  with  Mr.  Unett,  I  hope  it  will  be  used  successfully. — I 
am,  sir,  your  obedient  servant,  R.  P.  Harding,  Official  Manager." 

The  proposal  enclosed  in  the  above  letter  was  as  follows : — 

"  I  William  Lucy,  of  Edgbaston,  near  Birmingham,  in  the  county  of  Warwick, 
having  been  settled  upon  the  list  of  the  contributories  of  the  above-named  company 
by  William  Henry  Tinney,  Esq.,  the  Master  of  the  High  Court  of  Chancery  charged 
with  the  winding  up  of  the  affairs  thereof,  am  desirous  of  avoiding  personally  the 
expense  of  any  further  proceedings  in  this  matter,  and  hereby  propose  to  relinquish 
all  claim  against  the  said  company  in  respect  of  the  sum  of  £100  advanced  by  me  for 
the  purposes  of  the  said  company  in  July  1845,  and  further  to  pay  forthwith  to  the 
official  manager  of  the  said  company  the  sum  of  £350  in  full  satisfaction  and  discharge 
of  any  right,  title,  claim  or  demand  which  the  said  company,  or  the  official  manager 
thereof,  may  have  or  be  entitled  against  me  as  a  contributory  of  the  said  company  as 
before  mentioned. — Dated  the  14th  day  of  June  1852." 

The  official  manager  received  back  this  document,  from  Mr.  Lucy,  with  the 
following  letter : — "  I  enclose  you  the  paper  signed  as  requested  by  you.  I  have 
consulted  some  of  my  friends  here,  who  strongly  advised  me  [358]  not  to  do  so,  and 
I  fear  some  of  those  who  attended  the  meeting  in  London  will  not  consent  to  the 
present  proposal.  However,  I  must  take  my  chance,  trusting  that  you  will  not  allow 
any  undue  advantage  to  be  taken." 

On  the  15th  of  June  the  official  manager  replied  as  follows  : — "  You  have  omitted 
to  put  your  signature  to  the  proposal,  and  I  return  it  for  that  purpose.  Mr.  Bacon 
is  of  opinion  that  Mr.  G.  Unett  is  liable  to  contribute  towards  the  £1300  paid  by  Mr. 
Baxter ;  but  as  he  did  not  agree  to  take  shares,  he  cannot  be  considered  as  liable 
generally  with  the  other  parties.  The  compromise  will  most  assuredly  benefit  the 
contributories  generally,  and  I  do  hope  all  parties  will  concur  in  the  arrangement." 

Mr.  Lucy,  on  the  16th  of  June  1852,  replied  as  follows: — "Mr.  Baxter's  claim 
for  £1300  is  included  in  his  charge  for  £300  made  to  us  at  the  meeting  at  your 
office.  I  have  no  doubt  that  Mr.  George  Unett  is  liable  for  his  share  of  the  £1300, 
])ut  do  not  know  who  is  to  make  him  pay.  I  now  enclose  you  the  document,  duly 
signed,  which  I  hope  will  be  found  correct." 

The  Master  appointed  a  meeting  of  the  contributories  for  the  5th  of  July  1852, 
to  take  the  proposals  for  compromise  into  consideration. 

Before  the  meeting  was  held,  Bright  v.  Hutton  (3  H.  of  L.  341)  was  decided  by  the 
House  of  Lords  on  the  28th  of  June  1852. 

Mr.  Lucy  attended  the  meeting,  at  which  it  was  stated  by  the  counsel  for  the 
official  manager  that  the  effect  of  [359]  the  decision  of  the  House  of  Lords  would  be 
to  diminish  the  number  of  contributories,  and  increase  the  liability  of  those  who 
•should  remain  upon  the  list.  The  official  manager,  however,  stated  he  was  ready  to 
adhere  to  the  terms  of  the  compromise  with  Mr.  Lucy,  if  the  latter  so  desired.  Mr. 
Lucy  acceded  to  the  proposition,  and  the  Master  made  the  following  memorandum 
on  the  proceedings  : — "Meeting  to  consider  of  proposed  compromise,  attended  by  the 
official  manager  and  his  counsel,  Mr.  Roxburgh,  and  a  great  number  of  contributories 
or  their  solicitors,  with  the  general  approbation  of  the  contributories  present.  I 
approve  of  the  official  manager  accepting  £350,  to  be  paid  forthwith  in  discharge  of 
all  present  and  future  liabilities,  of  Mr.  Lucy,  a  contributory. — W^.  H.  Tinney." 

On  the  7th  of  July  1852,  the  official  manager,  in  pursuance  of  the  arrangement 
come  to  before  the  Master,  sent  to  Mr.  Lucy  a  memorandum  of  the  compromise,  with 
the  following  letter : — "  I  send  you  herewith  the  memorandum  of  compromise  in 
duplicate,  one  being  for  the  file  of  proceeding,  the  other  for  you.  Please  to  sign  both 
and  return  them  to  me,  and  upon  your  remitting  the  £350  I  will  give  you  the 
release." 

The  memorandum  of  compromise  was  as  follows  : — 

"  William  Lucy,  of  Edgbaston,  near  Birmingham,  in  the  county  of  Warwick,  one 
of  the  contributories  of  the  above-named  company,  has  relinquished  all  and  every 
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right,  title,  claim  and  demand  which  he  has  or  may  have  or  be  entitled  to,  against  the 
:said  company  or  the  otficial  manager  thereof,  and  has  paid  to  the  official  manager  of 
the  said  company,  and  the  official  manager  of  the  said  company  has  accepted  from  the 
:said  William  Lucy,  the  sum  of  £350  as  a  compromise  of  any  right,  title,  claim  or 
demand  which  the  said  company,  or  the  official  manager  [360]  thereof,  has  or  may 
have  or  be  entitled  to  against  the  said  William  Lucy,  as  a  contributory  of  the  said 
^company  as  before  mentioned,  the  proposal  for  such  compromise  having  been 
previously  approved  of  by  William  Henry  Tinney,  Esq.,  the  Master  of  the  High 
Court  of  Chancery  charged  with  the  winding  up  of  the  affairs  of  this  company. — 
Dated  this  8th  day  of  July  1852." 

The  memorandum  of  compromise  was  returned  to  the  official  manager,  signed  by 
Mr.  Lucy,  with  a  letter  from  him  dated  the  8th  of  July  1852,  which  was  as  follows  : — 
•"  If  you  will  have  the  goodness  to  apply  at  the  bank  of  Sir  J.  W.  Lubbock,  banker.?, 
they  will  pay  you  the  sum  of  £350,  being  the  amount  fixed  by  Master  Tinney  as  my 
•contribution  to  the  Midland  Union  Kailway  Company  in  full  of  all  demands.  Have 
the  goodness  to  acknowledge  the  receipt.  I  should  be  glad  to  know  how  the  directors 
have  settled  their  liabilities." 

Mr.  Lucy  went  in  the  evening  of  the  8th  and  countermanded  the  payment  under 
the  circumstances  mentioned  in  his  affidavit  stated  below. 

On  the  19th  of  April  1853,  the  Master  made  a  peremptory  order,  directing  Mr. 
Lucy,  within  seven  days  after  service  thereof,  to  pay  to  the  official  manager  the  sum 
of  £350. 

The  motion  was  then  made,  which  was  the  subject  of  the  present  appeal,  that  the 
■order  dated  the  19th  April  1853,  requiring  William  Lucy,  within  seven  days  after 
the  service  of  the  order,  to  pay  to  Robert  Palmer  Harding,  the  official  manager  of  the 
company,  at  the  office  of  the  said  official  manager,  at  Guildhall  Chambers,  Basinghall 
.Street,  in  the  City  of  London,  the  sum  of  £350,  might  be  discharged,  and  that  the 
.said  William  Lucy  [361]  might  be  at  liberty  to  appeal  against  the  certificate  of  the 
Master,  whereby  the  name  of  William  Lucy  was  placed  on  the  list  of  contributories. 

In  support  of  the  motion  before  the  Vice-Chancellor,  Mr.  Lucy  deposed,  that  on 

the  5th  of  July  1852,  he  attended  a  meeting  of  contributories  at  the  Master's  office, 

to  proceed  upon  the  proposals  of  several  of  the  contributories  to  compromise  their 

liability,  and  was  on  that  occasion  accompanied  by  a  clerk  of  his  London  agents, 

"Messrs    Chaplin   &    Hilliard,   who   had    previously  attended  with  and   for   him  at 

-several  previous  meetings  in  the  Master's  office ;  and  that  he  understood  the  counsel 

for  the  official  manager  to  admit  that,  in  consequence  of  the  recent  decision  of  the 

House  of  Lords  in  certain  causes  of  Hutton  v.  Bright,  and  Briyhi  v.  Hution,  several  of 

the  parties  who  had  been  put  upon  the  list  of  contributories  upon  the  authority  of 

Upfill's  case  were  released ;    but   that   the    Appellant   and    Mr.    Leedham,    another 

•contributory,  were  not  so  released,  because  the  evidence  shewed  that  they  had  done 

■certain  acts,  as  provisional  committeemen,  which  prevented  them  from  coming  within 

the  operation  of  Brif/kt's  case  ;  and  further,  that,  in  consequence  of  the  great  reduction 

■of  the  list  of  contributories  consequent  upon  that  decision,  a  much  heavier  amount  of 

liability  would  be  thrown  on  those  who  were  still  retained  thereon  ;  but  that,  if  the 

Appellant  and  Mr.  Leedham  thought  proper  to  adhere  to  the  proposals  of  compromise 

.already  made  by  them,  they  should  be  released  from  all  further  liability  on  the  terms 

therein  contained.     That  the  clerk  of  Messrs.  Chaplin  &  Hilliard  then  applied  to 

the  Master  for  time  to  consider  the  proposition  ;  but  that,  in  answer  to  such  request, 

"the  counsel  for  the  official  manager  objected  to  any  postponement,  and  required  an 

immediate  adoption  or  rejection  of  his  proposition  ;  and  further  observed  (as  [362] 

"the  deponent  understood),  that  if  it  was  not  forthwith  adopted,  the  parties  objecting 

would  have  to  try  the  question,  which  might  cost  a  couple  of  thou.sand  pounds  or 

more.     That  the  official  manager  also,  immediately  after  the  above  observations  had 

been  made  by  counsel,  said  to  the  deponent,  that  he  had  much  better  compromise 

.accoi'ding  to  his  offer,  or  otherwise  he  might  be  fixed  with  a  much  heavier  sum. 

That  some  days  previously  to  the  5th  July,  he  had  read  the  report  of  Blight's  case  in 

The  Times  newspaper  of  the  29th  June  1852,  and  had  misunderstood  it  as  a  decision 

■confirming  UpfiU's  case ;  and  that,  being  induced  by  such  misunderstanding,  and  by 

the  statements  and  representations  of  the  counsel  for  the  official  manager  at  the 

meeting  before  referred  to,  and  under  fear  of  being  led  into  a  long  and  expensive 
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course  of  litigation,  be  did  at  that  meeting  hastily',  and  without  due  consideration, 
and  without  previously  communicating  with  the  clerk  of  Messrs.  Chaplin  &  Billiard, 
express  to  the  otticia!  manager  his  determination  to  adhere  to  his  said  proposal  of 
compromise,  and  afterwards  informed  Messrs.  Chaplin  &  Hilliard's  clerk  of  his 
having  done  so.  That  in  coming  to  that  decision  the  deponent  was  actuated  entirely 
liy  the  fear  and  misapprehension  aforesaid,  and  by  his  belief  that,  according  to  the 
law,  he  was  liable  in  respect  of  contracts  which  he  had  never  made,  or  joined  in 
making  or  sanctioning ;  and  that  he  was  surprised  into  making  the  said  agreement, 
and  had  no  opportunity  of  previously  seeking  the  advice  of  his  professional  adviser. 
That  the  deponent's  erroneous  impres.sion  with  respect  to  Blight's  case  was  not> 
corrected  until  a  late  hour  in  the  evening  of  the  8th  July  1852,  after  he  had  posted 
the  proposal  of  compromise  to  the  official  manager,  and  after  he  had,  on  the  same 
day,  instructed  his  banker  to  pay  to  the  official  manager  the  £350. 

[363]  Mr.  Daniel  and  Mr.  Sargent,  for  the  Appellant,  cited  Bright  v.  Hutton 
(3  H.  of  L.  Ca.  341),  Tanner's  case  (5  De  G.  &  Sm.  182),  Lmujridge  v.  Dm-ville  (5  B.  & 
A.  117),  Burkitt  v.  Ransom  (2  Coll.  400-403). 

Mr.  Malins  and  Mr.  Roxburgh,  for  the  official  manager,  referred  to  Gordon  v. 
Goriloii  (3  Swanst.  400). 

Mr.  Sargent,  in  reply. 

The  Lord  Justice  Turner.  This  is  a  motion  by  way  of  appeal  against  an  order 
of  Vice-Chancellor  Stuart,  refusing  a  motion  to  discharge  an  order  of  Master  Tinney, 
by  which  Mr.  Lucy  has  been  ordered  to  pay  £350.  The  motion  before  the  Vice- 
Chancellor  consisted  of  two  parts — one  to  discharge  the  Master's  order  directing  the 
payment,  the  other  for  leave  to  appeal  from  the  decision  of  the  Master  placing  the 
name  of  Mr.  Lucy  upon  the  list  of  contributories.  The  case  appears  to  be  this  : — In 
November  1851,  according  to  the  law  as  it  then  stood,  Lucy  was  liable  to  be  placed 
as  a  contributory  upon  the  list,  and  his  name  was  accordingly  so  placed  on  the 
authority  of  Upjill's  case.  It  remained  there  till  May  1852,  when  a  proposal  on  the 
part  of  Mr.  Lucy  was  made  that  he  should  pay  £350,  having  then  already  paid  £100, 
and  be  released  from  all  future  liability.  That  proposition  was  assented  to  by  the 
official  manager,  and  ultimately  approved  of  by  the  Master,  on  the  5th  of  July  1852, 
at  a  meeting  then  held  :  but  in  the  meantime  a  case  had  been  decided  in  the  House 
of  Lords,  on  the  28th  of  June  1852,  which  affected  the  law  upon  the  question,  as  laid 
down  in  U2}-[364:']-Jill's  case.  In  that  state  of  things,  at  a  meeting  held  on  the  5thi 
July  1852,  some  of  the  contributories,  who  had  been  put  upon  the  list  in 
November  1851,  were  struck  off  the  list,  on  the  ground  that  the  deci.sion  in  Bright'^ 
case  had  altered  the  law  as  laid  down  in  UpfiU's  case,  on  the  authority  of  which  they 
had  been  placed  on  the  list.  It  was,  however,  suggested  there  was  not  the  same 
reason  for  taking  Mr.  Lucy's  name  off  the  list  as  existed  with  respect  to  those  parties 
whose  names  were  taken  off ;  and  a  doubt  was  suggested  whether  he  was  not  liable 
to  continue  on  the  list,  notwithstanding  the  decision  in  Brighi's  ca.se.  In  that  state  of 
things  Mr.  Lucy  allowed  the  agreement  or  proposal  originally  made  to  be  proceeded 
with,  and  further  confirmed  it  on  the  8th  of  July.  'There  matters  rested  till  the 
notice  was  given,  on  behalf  of  Mr.  Lucy,  of  the  motion  under  appeal. 

It  seems  to  me  that,  whether  the  agreement  of  the  5th  July  ought,  as  has  been 
argued,  to  be  held  to  relate  back  to  the  transaction  of  the  16th  of  June,  so  as  to 
render  the  agi'eement  which  was  made  complete  before  the  decision  in  Brighi's  case,  or 
not,  there  was  a  question — a  doubt — on  the  5th  of  July  1852,  whether  Mr.  Lucy 
was  or  was  not  entitled  to  be  released  from  liability  on  the  authority  of  Brighi's  case, 
Mr.  Lucy  thought  there  was  such  a  question,  and  agreed  to  compromise  it.  It  is  now- 
said  that  there  was  in  truth  no  such  question,  and  that  Mr.  Lucy's  case  falls  directly 
within  the  authority  of  Brighi's  case.  Without  deciding  that  point,  I  think  it 
sufficient  to  say  that  Mr.  Lucy,  when  he  entered  into  the  agreement,  thought,  and 
that  all  parties  then  thought,  that  there  was  a  question.  Otherwise  no  compromise 
would  be  good,  if  it  ultimately  turned  out  that  there  was  no  doubt  upon  the  point 
which  was  made  the  subject  of  compromise.  It  is  sufficient  if  the  parties  bond  fide 
con-[365]-sider  that  thereis  a  question  to  be  decided  between  them  (see  Nai/lw  v. 
Jt'inch,  1  Sim.  &  St.  565). 

As  to  the  application  for  leave  to  appeal,  no  doubt  a  case  of  surprise  may  be  made- 
out  which  may  induce  the  Court  to  indulge  a  party  by  allowing  him,  after  the  time 
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prescribed  by  the  Act,  to  appeal  from  a  decision  of  the  Master.  But  I  do  not  see 
that  any  surprise  upon  Mr.  Lucy  is  made  out.  He  attended  the  meeting  where  the 
<luestion  was  suggested.  The  clerk  of  his  London  agent  was  present,  whom  he  might 
have  consulted  on  the  subject.  He  either  did  not  think  right  to  do  so,  or  did  so, 
and  nevertheless  considered  it  advisable  to  enter  into  the  agreement.  There  is  no 
ease  of  surprise  established. 

The  decision  of  the  Vice-Chancellor  is,  in  my  opinion,  correct.  This  appeal  must 
be  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce  concurred. 


[366]    Chapman  y.  Gilbert.     Before  the  Lords  Justices.     June  25,  \S53. 

A  testator  by  his  will  desired  that  his  wife  might  reside  during  her  widowhood  in  the 
freehold  house  in  which  he  dwelt.  After  directing  his  business  to  be  carried  on  l)y 
his  executrix  (who  was  his  wife)  and  his  executors,  so  long  as  they  thought  ex- 
pedient, he  gave  the  house,  stock-in-trade,  and  the  residue  of  his  propertj',  to  his 
executrix  and  executors,  upon  trust  to  pay  the  wife  an  annuity  of  £20  so  long  as 
the  business  should  be  carried  on  ;  and  when  his  youngest  child  attained  twenty- 
one,  to  sell  the  business,  stock  and  effects,  together  with  the  house,  and  out  of  the 
proceeds  to  pay  the  wife  during  her  widowhood  an  annuity  of  £54,  10s.  instead  of 
one  of  £20,  and,  subject  thereto,  trusts  were  declared  for  the  benefit  of  the 
children.     Held,  that  the  widow's  right  to  reside  in  the  house  ceased  upon  the  sale. 

This  was  a  motion  on  behalf  of  Henry  Gilbert,  a  legatee,  who,  under  the  new 
practice,  had  l^een  served  with  a  decretal  order  of  Vice-Chancellor  Wood,  made  in  a 
legatee's  suit  on  the  28th  of  January  1853.  The  motion  was  that  the  order  and  a 
declaration  therein  contained  might  he  discharged  or  varied. 

The  question  arose  upon  the  will  of  William  Gilbert,  which,  after  directing  an 
inventory  to  be  made  of  the  testator's  stock-in-trade,  household  goods  and  furniture 
and  other  effects,  and  the  payment  of  the  testator's  debts,  and  funeral  and  testa- 
mentary expenses  out  of  his  personal  estate,  proceeded  as  follows : — 

"  And  my  will  is,  that  my  wife  shall  and  may  reside  in  the  house  wherein  I  now 
(or  at  the  time  of  my  decease  shall)  dwell,  in  case  she  shall  think  proper  so  to  do,  and 
shall  and  may  have  and  enjoy  the  use  of  all  my  furniture,  plate,  linen,  china  and 
glass  which  shall  be  therein  at  the  time  of  my  decease,  for  and  during  her  life,  if  she 
shall  so  long  continue  my  widow  and  unmarried,  but  not  otherwise :  And  whereas  I 
have  for  several  years  past  carried  on  the  several  bu.sinesses  of  an  ironmonger  and  a 
whitesmith  at  Tunbridge  Wells  aforesaid,  and  I  am  desirous  that  the  same  should  be 
continued  after  my  decease,  for  the  benefit  of  my  wife  and  children,  in  manner 
hereinafter  mentioned  :  Now,  therefore,  I  do  hereby  give  and  be-[367]-queath  my 
said  businesses  of  an  ironmonger  and  whitesmith,  and  all  my  interest  therein,  and  all 
my  stock  and  effects  now  or  hereafter  to  be  employed  therein,  and  all  monies  and 
debts  which  shall  belone  and  be  due  and  owing  to  me  at  the  time  of  my  decease  for 
or  on  account  of  the  said  business  ;  and  I  also  devi.se  all  that  messuage  or  tenement 
in  which  I  now  dwell,  together  with  the  work  and  other  shop  or  shops  and  ware- 
houses and  other  hereditaments  belonging  thereunto  unto  my  said  wife,  my  son  John 
Gilbert,  and  my  brother-in-law  George  Stent,  now  or  late  of  Hillenden,  near  Uxbridge, 
in  the  county  of  Middlesex,  gardener,  and  to  the  survivors  and  survivor  of  them,  and 
to  the  heirs,  executors,  administrators  and  assigns  of  such  survivor,  upon  or  for  the 
trusts,  intents  and  purposes,  and  with,  under  and  subject  to  the  powers,  provisoes 
and  declarations  hereinafter  expressed  and  declared  of  and  concerning  the  same,  that 
is  to  say,  upon  trust  that  they  my  said  trustees  and  the  stirvivors  and  survivor  of 
them,  and  the  heirs,  executors,  administrators  and  assigns  of  such  survivor,  may  and 
shall  carry  on,  manage  and  conduct  the  said  businesses  until  my  youngest  child  shall 
attain  the  age  of  twenty-one  years  ;  and  for  that  purpose  I  declare  that  they,  he  and 
she  the  .said  trustees  or  trustee  for  the  time  being  shall  have  the  fullest  powers  over 
the  said  businesses  which  I  can  give  them,  him  and  her,  to  carry  on,  manage,  and 
conduct  the  same  businesses,  in  the  same  manner,  to  all  effects,  constructions  and 
purposes  as  I  myself  could  do  if  I  were  living  and  acting  therein  :  And  I  do  hereby 
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declare  that  during  such  time  as  the  said  l)usiiiesses  shall  be  carried  on  by  the  said 
trustees  or  trustee  for  the  time  being,  in  pursuance  of  this  my  will,  they,  he  or  she 
shall  stand  and  be  possessed  of  and  interested  in  the  same  businesses,  stock,  ei!ects,. 
monies,  debts,  messuage  or  tenement,  work  and  other  shops,  warehouses  and  premises^ 
and  the  profits  to  arise  from  the  same,  upon  and  for  the  [368]  trusts,  intents  and 
purposes,  and  with,  under  and  subject  to  the  powers,  provisoes  and  declarations  to- 
which  the  said  trustees  or  trustee  for  the  time  being  would,  in  pursuance  of  this  my 
will,  stand  and  be  possessed  of  and  interested  in  the  monies  to  arise  from  the  sale 
of  the  said  businesses  and  premises,  and  the  stocks,  funds  and  securities  in  which  the 
same  shall  be  invested  as   hereinafter   mentioned,  and  the  interest,  dividends  and 
annual  produce  thereof  in  case  the  said  businesses  and  premises  were  sold  immediately 
after  my  decease,  or  as  near  thereto  as  circumstances  will  permit :  Provided  always,. 
and  I  do  hereby  direct  that  during  such  time  as  the  said  businesses  shall  be  carried 
on  by  the  said  trustees  or  trustee  for  the  time  being,  in  pursuance  of  this  my  will,  my 
said  son  John  shall  always  be  employed  therein,  and  the  same  shall  be  carried  on,, 
managed  and  conducted  with  his  advice  and  assistance ;  and  after  my  youngest  child 
shall  have  attained  the  age  of  twenty-one  years,  and  until  the  said  businesses,  stocks- 
and  effects,  messuage  or  tenement,  work  and  other  shops,  warehouses  and  premises, 
shall  be  sold  by  virtue  of  this  my  will,  shall,  with  and  out  of  the  profits  to  arise  from 
businesses,  allow  and  pay  him  my  said  son  John  such  annual  sum,  not  exceeding  £.50,. 
IjV  quarterly  payments,  to  commence  and  be  computed  from  the  time  of  my  decease, 
for  his  trouble,  as  the  said  trustees  or  trustee  for  the  time  being  may  think  proper  r 
Provided  also,  and  I  do  hereby  further  direct,  that  during  all  such  time  as  the  said 
businesses  shall  be  carried  on  as  aforesaid,  my  said  wife  shall  yearly  and  every  year 
receive  and  be  paid  out  of  the  said  profits,  by  my  said  trustees  or  trustee  for  the  tim& 
being,  the  sum  of  £20  by  quarterly  payments,  to  commence  and  be  computed  from 
the  time  of  my  decease  to  and  for  her  own  use  and  benefit,  in  case  she  remains  ray 
widow  and  unmarried,  but  not  otherwise  :  Provided  also,  and  I  do  hereby  further 
declare,  that  it  shall  be  lawful  for  the  said  [369]  trustees  or  trustee  for  the  time- 
being  to  discontinue  the  said  businesses  at  any  time  whilst  the  same  shall  be  carried 
on  by  them,  him  or  her  in  pursuance  of  this  my  will  :  But  in  case  the  said  businesses 
shall  not  have  been  previously  discontinued  by  my  said  trustees  or  trustee  for  the 
time  being,  then  I  direct,  that  when  and  so  soon  as  my  youngest  child  shall  attain  the' 
age  of  twenty-one  years,  the  said  trustees  or  trustee  for  the  time  being  shall  offer  to  sell 
either  by  public  auction  or  private  contract,  as  they,  he  or  she  shall  think  proper,  for 
such  price  in  money  and  in  such  manner  as  the  said  trustees  or  trustee  for  the  time 
being  shall  think  fit,  my  said  businesses  and  all  my  interest  therein,  and  all  the  stock 
and  effects  for  the  time  being  employed  therein,  together  with  all  that  messuage  or 
tenement  wherein  I  now  dwell,  and    the  work  and   other   shops,  warehouses  and 
premises  for  the  time  being  employed  in  or  connected  with  the  carrying  on  of  the 
said  businesses." 

Then  followed  the  usual  clauses,  enabling  the  trustees  to  enter  into  contracts  and 
give  valid  receipts. 

The  trusts  of  the  monies  to  arise  by  sale  of  the  businesses  and  of  the  testator's 
messuage  or  tenement,  shops,  warehouses  and  buildings,  and  all  other  monies  which 
should  come  into  the  possession  of  the  trustees,  by  virtue  of  the  will,  after  directions 
for  investment,  were  as  follows  :  "  Upon  trust  that  they  the  said  trustees  or  trustee 
for  the  time  being  do  and  shall,  after  the  said  businesses  shall  be  given  up  and  during 
such  time  as  my  said  wife  shall  continue  my  widow  and  unmarried,  with  and  out  of 
the  said  trust-monies,  stocks,  funds  and  securities,  levy  and  raise  the  annual  sum  of 
£54,  12s.,  free  from  all  deductions  whatsoever,  and  pay  the  same  to  my  said  wife  or 
her  assigns,  by  equal  quarterly  payments  in  every  [370]  year,  in  lieu  of  and  instead 
of  the  annual  sum  of  £20  before  mentioned,  and  which  she  will  be  entitled  to  receive- 
and  already  provided  for  by  this  my  will."  And  the  testator  declared  that,  subject 
and  without  prejudice  to  the  payment  of  the  said  annual  sum  of  £54,  12s.,  the  said 
trustees  and  trustee  for  the  time  being  should  stand  and  be  possessed  of  and 
interested  in  the  said  trust-monies,  stocks,  funds  and  securities,  and  the  interest, 
dividends  and  annual  produce  thereof,  in  trust  for  his  children,  except  one  daughter 
as  therein  mentioned. 

By  the  decretal  order  under  appeal  it  was  declared  that  the  widow  was  entitled  to 


4DE0.M.  &G.371.  PENNELL   V.    DEFFELL  r)51 

reside  in  the  house  during  her  life,  if  she  should  so  long  contiiuio  his  widow  and 
unmarried,  but  not  otherwise  ;  and  it  was  also  declared  that  she  was  entitled  to  the 
annuity  of  £54,  12s.  during  her  life  if  she  should  continue  the  testator's  widow  and 
unmarried,  but  not  otherwise  ;  and  it  was  ordered  that  the  house  should  be  sold, 
subject  to  the  right  of  the  widow  to  reside  therein,  as  thereinbefore  declared,  with 
liberty  for  any  of  the  parties  to  bid  at  such  sale,  or  to  make  proposals  to  purchase 
the  said  house  by  private  contract. 

Mr.  Kolt  and  Mr.  Lewis,  in  support  of  the  motion. 

Upon  the  whole  will,  the  intention  is  clear  to  give  the  widow  the  increased 
annuity  of  £54,  10s.  in  satisfaction  of  the  annuitj'  of  £20  and  the  right  to  reside  in 
the  house.  The  testator  could  not  have  intended  that  the  house  should  be  sold, 
subject  to  a  right  in  the  widow  to  reside  in  it  during  her  life.  Such  a  sale  would  be 
a  very  improvident  one,  if  it  were  practicable.  The  scope  of  the  will  shews  that  the 
whole  interest  in  the  property,  including  the  house,  furniture  and  effects,  was 
intended  to  be  sold  on  the  youngest  son's  attaining  twenty-one. 

[371]  Mr.  Walker  and  Mr.  Goodeve,  for  the  widow. 

The  direction  that  the  widow  should  reside  during  her  widowhood  is  positive 
and  unqualified,  and  cannot  be  controlled  by  anything  less  clear.  But  in  fact  there 
is  nothing  in  the  will  irreconcilable  with  this  gift,  and  the  only  argument  against 
it  is  one  founded  on  mere  conjecture.  The  sale  may  well  be  made,  subject  to  the 
widow's  right  of  residence,  which  perhaps  may  not  interfere  with  the  business  being 
carried  on  upon  the  premises.  Without  entering  into  that  question,  it  is  sufficient 
that  the  two  directions  are  not  irreconcilable,  the  rule  being,  that  all  the  clauses  of 
a  will  must  be  reconciled,  if  possible. 

Thev  referred  to  Williams  v.  Evans  (1  Ell.  &  Bl.  727),  ThornUll  v.  Hall  (2  CI.  & 
Fin.  22),  Davies  v.  Danes  (Daniel,  84),  Bacm  v.  Clerh  (1  P.  Wms.  478). 

Mr.  W.  M.  James,  for  the  PlaintiiTs. 

The  Lord  Justice  Knioht  Bruce.  This  will  is  inartificially  drawn,  and  has 
many  superfluous  words.  But  from  it  I  collect  the  testator's  intention  to  have  been, 
that  as  soon  as  the  youngest  son  should  attain  twenty-one,  the  property  should  be 
sold,  disencumbered  from  any  interest  in  the  widow,  whether  married  or  unmarried. 
I  have  less  difficulty  than  I  should  otherwise  feel  in  differing  from  the  Vice-Chancellor, 
because  the  question  does  not  appear  to  have  been  so  fully  argued  before  him  as  it 
has  before  us. 

The  Lord  Justice  Turner.  It  is  the  duty  of  the  Court  to  find  out  from  the 
whole  will  what  was  the  testator's  intention.  That  intention  [372]  appears  to  me 
to  have  been,  that  the  right  of  the  widow  to  reside  in  the  house  should  be  determin- 
able on  the  period  of  sale  arriving. 

The  order  was  varied  by  declaring  that  the  widow  was  not  entitled  to  reside  in  the 
house  after  the  sale,  and  directing  the  sale  to  be  made  of  the  fee-simple  in  possession. 
Costs  of  all  parties  to  be  costs  in  the  cause. 

[372]  Between  William  Pennell,  one  of  the  Official  Assignees  in  Bankruptcies 
prosecuted  in  Her  Majesty's  Court  of  Bankrutcy  on  behalf  of  Himself  and  all 
Assignees  of  Bankrupts  and  Insolvents  and  Other  Persons  as  having  been 
Partners  with  Bankrupts  interested  in  the  Monies  or  Funds  sought  to  be 
recovered  in  this  Suit,  or  any  part  thereof.  Plaintiff;  and  Henry  Deffell  and 
Harriet  Susannah  Deffell,  Defendants.  Before  the  Lords  Justices.  June  23, 
July  16,  1853. 

[S.  C.  22  L.  T.  (0.  S.)  126;  1  W.  E.  499;  23  L.  J.  Ch.  115;  18  Jur.  273. 
Considered,  Brmvn  v.  Adams,  1869,  L.  R.  4  Ch.  764.  See  In  re  European  Bank, 
1870,  L.  E.  5  Ch.  362  ;  Great  Eastern  Bailwai/  Company  v.  Tnrner,  1872,  L.  R. 
8  Ch.  153  ;  Ex  parte  Cooper,  1874,  31  L.  T.  420  ;  Lwd  Provost,  dr.,  of  Edinburgh  v. 
Lord  Advocate,  1879,  4  App.  Cas.  835.  Considered,  In  re  West  of  Enqland  and 
South  Wales  District  Bank,  1879,  11  Ch.  D.  772.  See  In  re  Ealktt's  Estate, 
1879-80,  13  Ch.  D.  696  ;  Alleard  v.  SIdnner,  1887,  36  Ch.  D.  164  ;  Li/ell  v.  Kennedy, 
1889,  14  App.  Cas.  459.] 

When  a  trustee  pays  trust-money  into  a  bank  to  his  credit  to  a  simple  account 
with  himself,  not  distinguished  in  any  other  manner,  the  debt  thus  constituted 
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from  the  bank  to  him  is  one  which  belongs  as  specifically  to  the  trust  as  the  money 

would  have  done  had  it  specifically  been  placed  by  the  trustee  in  a  particular 

repository,  and  so  remained  ;  and  the  case  would  not  be  varied  by  the  circumstance 

[p^  of  the  bank  holding  also  for  the  trustee,  or  owing  also  to  him  money,  in  every 

If,^  •}/  r    ^®"®®  ^'^  own.     But  cheques  drawn  by  the  trustee  in  a  general  manner  upon  the 

/jLrl     bank,   would  for  every  purpose  be  ascribed  and  affect  the  account  in  the  mode 

^    .     /     explained  and  laid  down  in  Clayton's  case,  1  Mer.  572. 

I  This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls  upon  exceptions 

a  °       and  further  directions.     The  suit  was  supplemental  to  one  for  the  administration 

[373]  of  the  estate  of  George  Green,  deceased,  late  one  of  the  official  assignees  of  the 

Court   of   Bankruptcy,   who   died   on    the    22d   of   October    1849,    intestate.      The 

Defendants  were  his  administratrix  and  her  husband. 

Mr.  Green  had  been  appointed  official  assignee  shortly  after  the  establishment  of 
the  Court  of  Bankruptcy  ;  and  on  the  decease  of  Mr.  Follett  (another  official  assignee), 
which  took  place  on  the  9th  June  1849,  Mr.  Green  was  appointed  to  be  the  official 
assignee  in  all  the  bankruptcies  in  which  Mr.  Follett  was  at  the  time  of  his  death  the 
official  assignee. 

Mr.  Green  continued  to  be  such  official  assignee  until  the  time  of  his  death,  when 
the  Plaintiff  was  appointed  to  be  an  official  assignee  in  bankruptcies  prosecuted  in 
the  Court  of  Bankruptcy,  in  the  place  of  Mr.  Green  ;  and  in  particular  the  Plaintiff 
was  appointed  to  be  the  official  assignee,  and  to  act  as  such,  in  all  the  bankruptcies 
in  which  Mr.  Green  was  at  the  time  of  his  death  the  official  assignee. 

Mr.  Green  was  originally  attached  to  the  Court  of  Mr.  Commissioner  Merivale, 
who  died  in  the  year  1844,  and  was  succeeded  by  Mr.  Commissioner  Goulburn. 
From  that  time  Mr.  Green,  during  his  life,  and  afterwards  the  Plaintiff,  as  the 
successor  of  Mr.  Green,  were  successively  attached  to  the  Court  of  Mr.  Commissioner 
Goulburn. 

On  his  first  appointment  to  be  such  official  assignee,  Mr.  Green  opened  in  his 
own  name  a  banking  account  with  the  Bank  of  England,  into  which  account  he  paid 
all  the  monies  he  received,  whether  monies  received  by  him  as  such  official  assignee 
or  his  own  private  monies ;  and  he  continued  such  account  until  the  promulgation 
of  [374]  the  order  in  bankruptcy  of  the  12th  of  November  1842.(1) 

Immediately  after  this  order  was  promulgated,  Mr.  Green  set  apart  his  banking 
account  at  the  Bank  of  England  as  the  banker's  account  to  be  kept  by  him  as  official 
assignee  in  obedience  to  the  15th  section  of  the  order;  but  as  the  Bank  of  England 
will  not  open  a  banking  account  with  an  individual  as  a  trustee,  or  in  any  character 
qualifying  his  absolute  title,  Mr.  Green  was  permitted  by  the  Commissioners  to  keep 
his  account  at  the  Bank  without  such  account  being  headed  "as  official  assignee." 

[375]  By  the  decree  dated  the  7th  of  December  1850,  it  was  referred  to  the 
Master  to  inquire  and  state  whether  any  or  what  balances  or  balance  were  or  was, 
at  the  decease  of  Mr.  Green,  due  from  him  to  any  and  which  of  the  bankrupt's 
estates  of  which  he  was  at  his  decease  the  official  assignee,  and  what  was  at  his 
decease  the  aggregate  amount  of  all  such  balances,  if  any,  and  whether  any  and  what 
balances  or  balance,  if  any,  were  or  was  at  the  decease  of  Mr.  Green  due  to  him  from 
any  and  which  of  the  bankrupt's  estates  of  which  he  was  at  his  decease  the  official 
assignee,  and  what  was  at  his  decease  the  aggregate  amount  of  all  such  balances,  if 
any ;  and  the  Master  was  to  inquire  and  state  whether  any  and  what  balances  or 
balance  were  or  was  at  the  time  of  the  decease  of  Mr.  Green  due  from  him.  Similar 
inquiries  were  directed  with  respect  to  partnerships,  the  assets  of  which  were  received 
by  him,  where  any  of  the  members  of  such  partnerships  were  or  was  bankrupts  or 
a  bankrupt ;  and  also  as  to  insolvents'  estates  of  which  he  had  been  official  assignee 
under  the  then  existing  law.  An  inquiry  was  also  directed  as  to  what  balances  were 
standing  to  the  credit  of  Mr.  Green  in  his  banking  accounts  with  the  Bank  of 
England  and  with  the  London  Joint  Stock  Banking  Company  respectively,  and  from 
what  or  whose  funds  or  monies  the  same  balances  arose  respectively,  and  under  what 
circumstances  the  same  were  so  standing  to  his  credit  with  the  said  banks ;  but  the 
several  inquiries  thereinbefore  directed  were  to  be  without  prejudice  to  the  rights  of 
any  of  the  parties  and  to  any  question  in  the  cause. 

The  Master,  by  his  report,  dated  the  10th  of  January  1853,  found  to  the  effect 
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of  the  foregoing  statement,  and  set  forth  the  accounts  of  Mr.  Green  with  the  Bank 
of  England  and  the  London  Joint  Stock  Banking  Company,  the  former  upon  the 
30th  of  September  1849  (the  date  [376]  of  making  up  his  last  quarterly  account), 
and  the  latter  from  the  31st  of  December  1848,  to  the  day  of  his  death,  in  each 
case. 

The  former  account  was  as  follows : — 


Dr. 


The  Bank  of  England,  in  Account  with  Mk.  Geo.  Gkeen. 


Cr. 


1849. 


To  balance  agreed 


Oct.  3.  Sundries 
,,      Ditto 

4.  Ditto 

5.  Post  Office 
,,  Sundries 

8.  Cash       . 

9.  Sundries 
12.  Same 


17.  Sundries 

18.  Ditto   . 


£      s.  d. 

648     3  3 

199  15  0 

20     8  5 

180  19  0 

2  12  0 

512  16  3 

7     0  0 

97  15  2 

329     8  4 


1998 

17 

5 

37 

6 

0 

126 

7 

0 

2162  10  5 

22.  Sundries         .         .     130     0  0 
,,     London  and  County       44  15  2 

23.  Challis  .         .         .     121     7  0 


£2458  12     7 


1849. 
Oct.  3.  Hartley 

4.  Atkinson 

„  G.  Assurance  Co. 
,,  Cantrice 
,,  Carter  . 
,,  Campbell 
„  Self       . 

5.  Cutten,  Broker 
„  Upton  . 

„  Inglis   . 


8.  Hastings 
„  Paterson 

9.  Campbell 

10.  Reeves 

11.  Gill      . 
,,    Adarason 


15.  Office   . 

18.  Returned  draft 


20.  Miss  Fox      . 
Balance 


£  s.  d. 

8  0  0 

6  5  0 

8  5  0 

57  10  0 

25  0  0 

15  14  2 

10  0  0 

21  13  4 

18  18  0 

28  4  6 

199  10  0 

25  0  0 

6  15  2 

10  0  0 

8  3  8 

50  12  9 

4  4  10 


304 
.   31 
.  121 

6 
5 

7 

5 
0 
0 

456 
.   13 

18 
2 

5 
6 

470 

.  1988 

0 
11 

11 

8 

£2458 

12 

7 

With  respect  to  this  account,  the  Master  found  that  the  whole  of  the  monies 
respectively  paid  into  and  drawn  out  after  the  30th  of  September  1849,  were 
monies  respectively  received  by  him  in  his  official  capacity,  with  the  following 
exceptions  only,  viz.,  that  £72,  16s.  3d.,  part  of  the  above-mentioned  sum  of 
£512,  16s.  3d.  paid  in  on  the  5th  of  October,  was  received  by  him  on  his  private 
account;  and  several  sums  of  £6,  5s.,  £8,  5s.,  [377]  £57,  lOs.,  £25,  £10,  £18,  18s., 
£25,  £6,  15s.  2d.,  £31,  5s.,  and  £13,  2s.  6d.,  making  in  the  whole  £202,  Os.  8d.,  were 
drawn  out  and  applied  by  Mr.  Green  on  his  private  account,  so  that  during  the 
period  aforesaid  Mr.  Green  drew  out  and  applied  on  his  private  account  £129,  4s.  5d. 
more  than  he  had  paid  in  from  his  private  resources.  The  Master  also  found  that 
the  sum  of  £72,  16s.  3d.  so  paid  in  by  Mr.  Green  from  his  private  resources  was 
drawn  out  by  him  and  applied  on  his  private  account  in  manner  aforesaid,  and  that 
the  whole  balance  or  sum  of  £1988,  lis.  8d.,  standing  to  his  credit  with  the  Bank  of 
England  at  his  death,  arose  from  and  formed  part  of  the  several  bankrupts'  estates 
specified  in  a  schedule  to  the  Master's  report. 
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The  other  account  was  as  follows  :- 


Dr.         The  London  Joint  Stock  Bank, 

in  Account  loifh  Geo. 

Green,  Esq. 

Cr. 

1849. 

,£ 

.s. 

(/. 

1849. 

£      s. 

d. 

Balance 

.     642 

15 

7 

Jan.    11.  G.  G. 

.       89  11 

3 

Mar.    5.  Cash    . 

.     210 

0 

0 

Feb.     2.  Ditto 

.       40     0 

0 

June  28.  Ditto  . 

.     169 

3 

10 

16.  Self  . 

.     100     0 

0 

30.  Ditto  . 

.       79 

8 

0 

Mar.  27.  Fowler 
Apr.  12.  Jones 

23.  Fowler 
May    3.  Jones 
June  15.  G.  G. 

18.  G.  G. 

.       10     0 
.       20     0 
.       10     0 
.     2.50     0 
.     100     0 
.       20     0 

0 
0 
0 
0 
0 
0 

639  11 

3 

Balan 

ce       .     461   16 

2 

£1101 

7 

5 

£1101     7 

5 

Balance 

.     461 

16 

2 

Sept.  13.  G.  G. 

.     150     0 

0 

July  2.  Interest 

2 

1 

10 

28.  Abrahall 

6  13 

4 

31.  Gash      . 

.       20 

0 

0 

„     Ditto     . 

.     219 

0 

6 

Sept.  6.  Ditto     . 

.  1627 

15 

8 

156  13 

4 

Balan 

ce       .  2174     0 

10 

£2330 

14 

2 

£2330  14 

2 

[378]  With  respect  to  this  account,  the  Master  found  that  the  following  items, 
viz.,  £642,  15s.  7d.,  £210,  £2,  Is.  lOd.  and  £20  arose  from  Mr.  Green's  private 
monies:  that  the  item  £169,  3s.  lOd.  was  composed  of  sums  which,  at  various  times 
prior  to  that  date,  Mr.  Green  had  received  on  account  of  a  Mr.  Denvon's  estate,  and 
paid  into  his  account  at  the  Bank  of  England,  but  had  afterwards  drawn  out  a 
cheque  and  paid  it  to  his  account  with  the  London  Joint  Stock  Banking  Company. 

With  respect  to  the  item  £79,  8s.  similar  circumstances  were  stated.  The  item 
£219,  Os.  6d.  was  found  by  the  Master  to  be  composed  of  £50  received  by  Mr. 
Green  on  account  of  Denvon's  estate,  and  £169,  Os.  6d.  received  on  account  of 
another  estate,  all  paid  in  the  first  instance  into  the  account  at  the  Bank  of  England, 
but  drawn  out  by  a  cheque  for  £219,  Os.  6d.,  and  paid  to  his  account  with  the 
London  Joint  Stock  Banking  Company.  The  item  £1627,  15s.  8d.  was  composed  of 
balances  received  by  Mr.  Green  from  the  executors  of  Mr.  Follett  and  from  various 
bankrupts'  estates,  similarly  paid  in  the  first  instance  into  Mr.  Green's  account  at  the 
Bank  of  England  and  subsequently  transferred  to  his  account  with  the  London  Joint 
Stock  Banking  Company.  The  Master  therefore  found,  that  the  balance  or  sum  of 
£2174,  Os.  lOd.  standing  to  the  credit  of  Mr.  Green  on  his  account  with  the  London 
Joint  Stock  Banking  Company  arose  to  the  extent  of  £2088,  14s.  8d.,  part  thereof, 
from  monies  received  by  Mr.  Green,  from  and  at  the  date  of  his  death,  due  to  the 
estates  which  the  report  specified  ;  and  that  the  sum  of  £85,  6s.  2d.,  residue  of  the 
sum  of  £2174,  Os.  lOd.,  arose  from  and  formed  part  of  the  private  monies  of  Mr. 
Green. 

To  this  report  the  Defendant  took  eleven  exceptions,  which  were  allowed  by  the 
Master  of  the  Rolls,  who,  [379]  on  further  directions,  decided  that  the  balances  of 
both  accounts  formed  part  of  the  general  estate  of  the  testator.  Against  this 
decision  the  Plaintiff  now  appealed. 

Mr.  Roupell  and  Mr.  Hardy  appeared  in  support  of  the  appeal. 

Mr.  Roundell  Palmer  and  Mr.  Rogers,  for  the  Respondents. 

The  following  cases  were  cited  : — Burdett  v.  JViUeU  (2  Vern.  638),  Lane  v.  Dighton 
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(Amb.  409),  h'l/all  v.  Ri/all  (1  Atk.  59),  Ex  park  Chion  (3  P.  Wms.  187,  w.),  Lwd 
Chedwrnth  v.  Edwards  (8  Ves.  46),  Lench  v.  Lcnch  (10  Ves.  511),  Luj)tm  v.  White  (15 
Ves.  432),  Taijlor  v.  FUuner  (3  Mau.  &  S.  562),  Clayton's  case  (1  Mcr.  572),  Liehman  v. 
Harcoiirt  (2  Mer.  513),  .1/a5,scy  v.  Banner  (1  J.  .fe  W.  241),  Gardner  v.  /iwj^e  (2  Sim.  .fc 
St.  346),  ^'wa«  V.  AttwMl  (3  Y.  &  C.  105),  Griqg  v.  CVfa  (4  Sim.  438),  *'i»w  v.  A'omZ 
<5  B.  &  Ad.  389),  Ex  parte  GrilMe  (3  D.  &  C.  339),  Foley  v.  //t//  (1  Ph.  399  ;  2  H.  of 
L.  Ca.  28),  Manningford  v.  Toleman  (1  Coll.  670),  rinkett  v.  //Viyi/  (2  Hare,  120  ;  S. 
C  on  Appeal,  nom.  Murray  v.  Finkett,  12  CI.  »t  Fin.  764),  Trench  v.  Harrison  (17  Sim. 
111). 

/»i.y  16.  The  Lord  Justick  Knight  Bruce.  As  in  this  case  (subject  to  the 
possible  effect  on  our  minds  of  a  reply  if  one  shall  be  addressed  to  us)  we  have 
arrived  at  a  conclusion  which  practically,  so  far  as  the  particular  cause  before  us  is 
concerned,  approaches  nearly  [380]  that  of  the  Master's  report,  we  have  thought  it 
right  now  to  state  our  present  opinions  ;  and  in  the  event  of  the  Plaintift''s  leading 
counsel  desiring,  after  hearing  these,  to  reply,  he  shall  be  attentively  listened  to,  if 
not  on  this  day  on  some  other  that  may  suit  him  better.  Nor  need  we  assure  him  of 
our  readiness  to  own  if  he  shall  effect  a  change  in  our  views.  The  matter  stands 
thus  : — 

The  late  Mr.  George  Green,  as  an  official  assignee  in  bankruptcy,  or  in  that 
character  and  otherwise,  was  a  trustee  for  various  persons  and  purposes.  The  trusts 
thus  reposed  in  him  were  many,  and  the  persons  interested  respectively  in  them 
numerous. 

In  the  coui'se  of  their  performance  he  received  from  time  to  time  on  account  of 
them  respectively  various  sums  of  money,  for  which,  not  having  discharged  himself 
of  them  in  his  lifetime,  he  was  accountable  at  his  death. 

He  employed  two  banking  establishments  as  his  bankers,  one  the  Bank  of 
England,  the  other  the  London  Joint  Stock  Banking  Company.  With  each  severally 
he  had  but  one  account,  and  in  each  instance  the  account  was  kept  with  him  as  a 
private  man  merely,  without  any  official  designation,  without  any  title  of  a  trust, 
without  anything  to  mark  that  he  was  not  alone  interested  in  the  amount  for  the 
time  being  due  to  him  upon  it.  On  the  account  with  the  Bank  of  England  there 
was  a  balance  in  Mr.  Green's  favour  at  his  death  of  £1988,  lis.  8d.  On  the  account 
with  the  London  Joint  Stock  Bank  there  was  a  balance  then  in  his  favour  of 
X2174,  Os.  lOd.     He  died  on  the  22d  of  October  1849. 

Soon  afterwards  it  was  alleged  against  his  executors,  but  disputed  by  them,  that 
of  these  two  sums  the  whole  [381]  of  the  former  and  the  greater  part  of  the  latter 
belonged  specifically  to  the  trusts  that  I  have  mentioned,  exclusively  of  his  general 
creditors.  Hence  arose  this  suit,  instituted  in  a  form  not  under  the  circumstances 
incorrect,  on  behalf  of  the  several  persons  interested  in  those  trusts.  The  points 
raised  being,  whether  the  whole  or  any  and  what  part  of  the  balance  at  the  Bank  of 
England,  and  the  greater  or  some  and  what  part  of  the  balance  at  the  London  Joint 
8tock  Bank  do  in  truth  belong  specifically  to  the  trusts,  it  being  certain  that  Mr. 
Oreen  was,  at  his  death,  accountable  to  the  trusts  in  the  aggregate  for  an  amount 
equal  to  the  amount  claimed,  or  for  more. 

The  Master  upon  a  reference  to  him  has  found  certain  facts.  It  is  admitted,  on 
■each  side,  that  some  at  least  of  the  facts  so  found  are  accurately  found  and  true ;  and 
the  only  question  is,  what  are  the  just  inferences  from  the  undisputed  facts — what 
are  their  legal  or  what  their  equitable  consequences  'i  In  order  to  answering  this 
•question,  it  will  be  convenient,  in  the  first  place,  to  suppose  certain  cases,  and  come 
to  a  conclusion  upon  them.  Thus,  let  me  suppose  that  the  several  sums  for  which,  as 
I  have  said,  Mr.  Green  was  accountable  at  the  time  of  his  death,  had  been  (that  is  to 
•say,  that  the  very  coins  and  the  very  notes  received  by  him  on  account  of  the  trusts 
respectively  had  been)  placed  by  him  together  in  a  particular  repository — such  as  a 
■chest — mixed  confusedly  together  as  among  themselves  ;  but  in  a  state  of  clear  and 
•distinct  separation  from  everything  else,  and  had  so  remained  at  his  death.  It 
is,  I  apprehend,  certain,  that  after  his  death  the  coins  and  notes  thus  circumstanced 
would  not  have  formed  part  of  his  general  assets,  would  not  have  been  permitted  so 
to  be  used  ;  but  would  have  been  specifically  applicable  to  the  purposes  of  the  trusts 
on  account'bf  which  he  had  received  [382]  them.  Suppose  the  case  that  I  have  just 
suggested  to  be  varied  only  by  the  fact,  that  in  the  same  chest  with  these  coins  and 
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notes  Mr.  Green  had  placed  money  of  his  own  (in  every  sense  his  own),  of  a  known 
amount — had  never  taken  it  out  again — but  had  so  mixed  and  blended  it  with  the 
rest  of  the  contents  of  the  chest,  that  the  particular  coins  or  notes  of  which  this  money 
of  his  own  consisted  could  not  be  pointed  out — could  not  be  identified.  What  differ- 
ence would  that  make  ?  None,  as  I  apprehend,  except  (if  it  is  an  exception)  that  his 
executors  would  possibly  be  entitled  to  receive  from  the  contents  of  the  repository  an 
amount  equal  to  the  ascertained  amount  of  the  money  in  every  sense  his  own,  so 
mixed  by  himself  with  the  other  money.  But  not  in  either  case,  as  I  conceive,  would 
the  blending  together  of  the  trust-monies,  however  confusedly,  be  of  any  moment  as. 
between  the  various  cesfuis  (pie.  trustent  on  the  one  hand,  and  the  executors  as  represent- 
ing" the  general  creditors  on  the  other. 

Let  it  be  imagined  that  in  the  second  case  supposed,  Mr.  Green,  after  mixing  the 
known  amount  of  money  of  his  own  with  the  trust-monies,  had  taken  from  the  repository 
a  sum  for  his  own  private  purposes,  and  it  could  not  be  ascertained  whether  in  fact 
the  specific  coins  and  notes,  forming  it,  included  or  consisted  of  those  or  any  of  those 
which  were,  in  every  sense,  his  own  specifically,  what  would  be  the  consequence  ?  I 
apprehend  that,  in  equity  at  least,  if  not  at  law  also,  what  he  so  took  would  be  solely 
or  primarily  ascribed  to  those  contents  of  the  repository  which  were  in  every  sense 
his  own.  He  would,  in  the  absence  of  evidence  that  he  intended  a  wrong,  be  deemed 
to  have  intended  and  done  what  was  right ;  and  if  the  act  could  not  in  that  way  be 
wholly  justified,  it  would  be  deemed  to  have  been  just  to  the  utmost  amount  possible. 
If  these  propositions,  which  I  believe  to  be  [383]  founded  in  principle,  and  supported 
by  authorities  cited  during  the  argument  as  well  as  by  others,  are  true,  can  the  Plaintiff" 
be  wholly  wrong  in  his  actual  contention  ?     I  apprehend  not. 

In  the  first  place,  we  are  not  embarrassed  with  any  statutory  question  of  order 
and  disposition  or  reputed  ownership.  Such  considerations  are  out  of  the  case.  In 
the  next  place,  there  is  here  no  dispute  with  either  of  the  two  banking  establishments 
— each  is  indifi'erent  to  the  contest;  nor  is  there  any  dispute  among  those  whose 
interests  are  represented  by  the  Plaintiff.  The  controversy  is  merely  between  them 
(agreeing  and  acting  together)  on  one  side,  and  the  executors  as  representing  the 
general  creditors  of  Mr.  Green  on  the  other  ;  nor  do  the  executors  deny  that  if  the 
Plaintiff  is  wholly  wrong  in  his  specific  claim,  those  whose  interests  he  represents  are 
general  creditors  of  Mr.  Green  for  an  amount  equal  to  the  balance  at  the  Bank  of 
England,  and  a  further  amount  equal  to  as  much  as  the  Plaintiff"  claims  of  the  balance 
at  the  other  bank.  When  a  trustee  pays  trust-money  into  a  bank  to  his  credit,  the 
account  being  a  simple  account  with  himself,  not  marked  or  distinguished  in  any 
other  manner,  the  debt  thus  constituted  from  the  bank  to  him  is  one  which,  as  long 
as  it  remains  due,  belongs  specifically  to  the  trust  as  much  and  as  eft'ectually  as  the 
money  so  paid  would  have  done,  had  it  specifically  been  placed  by  the  trustee  in  a 
particular  repository  and  so  remained  :  that  is  to  say,  if  the  specific  debt  shall  be 
claimed  on  behalf  of  the  cestuis  qne  trusient,  it  must  be  deemed  specifically  theirs,  as 
between  the  trustee  and  his  executors  and  the  general  creditors  after  his  death  on 
one  hand  and  the  trust  on  the  other.  Whether  the  cestuis  que  tmstent  are  bound  to 
take  to  the  debt— whether  the  deposit  was  a  breach  of  trust,  is  a  diflFerent  question. 

[384]  This  state  of  things  would  not,  I  apprehend,  be  varied  by  the  circumstance 
of  the  bank  holding  also  for  the  trustee,  or  owing  also  to  him,  money  in  every  sense 
his  own.  It  may  be,  however,  and  as  I  think  is  true,  that  cheques  drawn  by  the 
trustee  in  a  general  manner  upon  the  bank,  would  for  every  purpose  be  ascribed  and 
aff"ect  the  account  in  the  mode  explained  and  laid  down  by  Sir  W.  Grant,  in  Clayton's 
case.  The  principles  there  stated  would,  I  conceive,  be  applicable,  notwithstanding 
the  different  nature  and  character  of  the  sums  forming  together  the  balance  due  from 
the  bank  to  the  trustee,  whatever  the  purposes  and  objects  of  the  cheques.  Supposing, 
however,  the  bank  to  apprise  the  customer,  or  the  customer  to  apprise  the  bank,  con- 
temporaneously or  with  due  dispatch  of  an  intention  to  ascribe  and  apply  a  cheque, 
in  a  manner  out  of  the  ordinary  course,  that,  possibly,  might  make  a  dift'erence  or 
raise  a  question  ;  but  a  difference  not  here  material,  for  not  here  existing,  nor  a 
question  here  arising.  For  the  actual  circumstances  of  the  present  case  are  thus : — 
With  regard  to  the  balance  at  the  Bank  of  England,  the  account  with  that  establish- 
ment may,  for  every  present  purpose,  be  considered  as  commencing,  on  one  side,  with 
the  sum  of  £648,  3s.  3d.  credited  to  Mr.  Green  on  the  30th  of  September  1849,  which 
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was  clearly  trust-money  ;  and,  on  the  other,  with  the  £S  debited  to  him  on  the  3d  of 
October  following.  That  and  the  sums  afterwards  debited  to  him  in  the  account 
appear  to  amount  together  to  £470,  Os.  lid.,  and  must,  I  am  apprehensive,  be 
considered  as  general  and  not  expressly  appropriated  drafts,  and,  upon  the  principle 
of  CUu/ton's  case,  be  set  against  and  accordinglj'  reduce  the  £648,  .'is.  Sd.  as  the  earliest 
item  of  credit.  The  conseijuence  is,  I  think,  that  a  sum  of  £72,  6s.  3d.  mentioned  in 
the  report,  being  the  only  part  of  the  items  of  credit  which,  not  specificall\'  belonging 
to  some  trust,  was  in  every  sense  Mr.  Green's  own,  must  be  deducted  in  [385]  favour 
of  the  Defendants  from  the  balance  of  £1988,  lis.  8d.  so  as  to  leave  of  that  only 
£1916,  5s.  5d.  applicable  specifically  to  the  demands  of  those  or  .some  of  those 
whom  the  Plaintiff  represents  on  the  record. 

With  respect  to  the  balance  at  the  bank  of  the  London  Joint  Stock  Banking 
Company,  the  account  with  that  company  may,  for  every  purpose  at  present  material, 
be  considered  as  commencing  on  one  side  with  the  item  of  £642,  15s.  7d.,  standing 
to  Mr.  Green's  credit  at  the  end  of  the  year  1848;  and,  on  the  other,  with  the 
£89,  lis.  3d.  debited  to  him  on  the  11th  of  January  1849.  That,  and  the  other 
items  of  debit  against  him,  appear  to  be  general  drafts,  and  to  amount  together  to 
£796,  4s.  7d.,  from  which  sum  being  deducted  the  £642,  15s.  7d.,  the  earliest  item 
of  credit,  there  remains  an  amount  of  £153,  9s.  Od.  to  be  applied  in  reducing  the  £210 
forming  the  second  item  of  credit,  by  which  means  that  item  becomes  diminished  to 
£56,  lis.  Od.,  and  that  sum  of  £56,  lis.  Od.,  the  Plaintiff  is  not,  and  the  Defendants 
are  specifically,  entitled  to.  So  likewise  the  £2,  Is.  lOd.,  and  the  £20  belong  to  the 
I'efendants  and  not  to  the  Plaintiff.  But  to  the  residue,  namely,  to  £2095,  8s.  Od. 
of  the  balance  of  £2174,  Os.  lOd.,  the  Plaintiff  is,  I  apprehend,  entitled  specifically 
against  the  Defendants,  upon  the  unquestioned  facts  found  by  the  report. 

The  Master's  conclusions,  therefore,  are  practically,  I  conceive,  to  be  but  slightly 
departed  from  ; — and  I  have  said  to  what  extent.  As  to  the  exceptions,  I  had  rather 
neither  allow  nor  overrule  any  of  them,  but  make  upon  them  and  the  further  directions, 
the  declaration  and  order  proper  to  be  made. 

It  has  been  urged,  that  to  assent  to  Sir  G.  Rose's  conclusions  in  any  degree, 
whether  practically  or  theoretically,  [386]  will  be  to  contravene  some  expressions  of 
opinion  attributed,  and  probably  with  correctness  attributed,  to  Lord  Eldon  in  the 
case  of  jl/a.swv  V.  Banner  (1  J.  &  W.  241).  I  am  not,  however,  satisfied  that  those 
expressions  ought  to  be  understood  and  applied,  as  the  counsel  for  the  Defendants 
here  have  contended.  Certainly,  I  may  assert  my  belief  of  this,  that  had  the  present 
cause  been  before  that  most  eminent  Judge,  in  the  circumstances  in  which  it  is  before 
us,  he  would  have  decided  it,  as  I  have  stated  that  in  my  opinion  it  ought  to  be 
decided.  Had  I  thought  otherwise,  I  should,  to  say  the  least,  have  hesitated  much 
and  long  before  concluding  to  any  extent  in  the  Plaintiff's  favour — well  knowing  how 
very  little  is  the  chance  that  a  man  has  of  being  right  who,  on  a  point  of  law  or  equity, 
differs  from  Lord  Eldon. 

The  Lord  Justice  Turner.  George  Green  the  testator,  whose  estate  is  in  the 
course  of  administration  in  this  suit,  was  official  assignee  under  several  bankruptcies, 
and  was  also  assignee  or  trustee  under  several  insolvencies  and  of  several  partnership 
estates,  in  cases  in  which  one  or  more,  but  not  all  the  partners  had  become  bankrupt. 
He  died  on  the  22d  of  October  1849.  William  Pennell,  the  Plaintiff  in  this  suit,  has 
succeeded  him  in  all  or  most  of  his  offices  of  assignee  and  trustee,  and  he  claims  to  be 
entitled  to  certain  balances  which  at  the  time  of  Green's  death  were  standing  to  his 
credit  in  account  with  his  bankers,  upon  the  ground  that  such  balances  belonged  to 
estates  of  which  Green  was  and  the  Plaintiff  now  is  assignee  or  trustee.  No  objec- 
tion was  made  to  the  title  of  the  Plaintiff  to  maintain  this  claim,  and  after  the  decision 
of  Lord  Cot-[387]-tenham  in  Green  v.  /rcs/tw  (3  Myl.  it  Cr.  385),  I  think  that  such  an 
objection,  if  made,  could  not  have  been  supported. 

The  testator  George  Green  had  two  banking  accounts  ;  one  with  the  Bank  of 
England,  the  other  with  the  London  Joint  Stock  Bank.  To  each  of  these  accounts 
he  was  in  the  habit  of  paying  in  monies  belonging  to  the  estates  which  he  repre- 
sented, and  also  monies  which  belonged  to  himself  individually  ;  and  upon  each  of 
these  accounts  he  was  in  the  habit  of  drawing,  both  on  account  of  the  estates  which 
he  represented,  and  on  his  own  private  and  individual  account.  Upon  each  of  these 
accounts  there  was  a  balance  in  his  favour  at  the  time  of  his  death.     In  one  respect 
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there  seems  to  have  been  a  distinction  between  the  two  accounts.  The  account  with 
the  London  Joint  Stock  Bank  appears  to  have  contained  no  receipts  or  payments  on 
account  of  estates  of  which  Green  was  official  assignee  under  bankruptcies  :  and  the 
account  with  the  Bank  of  England  appears  to  have  consisted  mainly  of  receipts  and 
payments  on  account  of  those  estates  ;  but  I  do  not  think  it  necessarj'  to  pursue  this 
distinction.  It  is  sufficient  for  the  present  purpose  to  observe,  that  each  of  the 
accounts  embraced  monies  paid  in  and  drawn  out  by  Green,  partly  on  account  of 
the  estates  which  he  represented,  and  parth'  on  his  own  private  and  individual 
account. 

The  balance  due  to  Green  at  the  time  of  his  death  on  his  account  with  the  Bank 
of  England  amounted  to  £1988,  lis.  8d.,  and  the  balance  due  to  him  at  the  time  of 
his  death  on  his  account  with  the  London  Joint  Stock  Bank  amounted  to  £2174,  Os. 
lOd. ;  and  these  balances  form  the  subject  of  the  present  contention.  Inquiries  [388] 
having  been  directed  by  the  decree  upon  the  subject  of  these  balances,  the  Master  by 
his  report  found  that  the  whole  of  the  £1988,  lis.  8d.,  the  balance  on  the  Bank  of 
England  account,  and  £2088,  14s.  8d.,  part  of  the  £2174,  Os.  lOd.,  the  balance  on 
the  London  Joint  Stock  account,  belonged  to  the  estates  represented  by  Green  as 
assignee  or  trustee  ;  but  this  report  having  been  excepted  to,  the  Master  of  the  Rolls, 
upon  hearing  the  exceptions,  decided  that  the  whole  of  the  £1988,  lis.  8d.,  the 
balance  of  the  Bank  of  England  account,  and  the  whole  of  the  £2174,  Os.  lOd.,  the 
balance  of  the  London  Joint  Stock  Bank  account,  belonged  to  and  formed  part  of  the 
general  estate  of  Green.  The  conclusion  at  which  the  Master  of  the  Rolls  has  arrived 
rests  upon  the  ground,  that  the  monies  belonging  to  the  estates  represented  by  Green 
cannot  be  followed  into  the  banking  accounts ;  and  the  first  question  which  we  have 
to  consider  upon  this  appeal  is,  whether  that  conclusion  is  well  founded. 

It  is,  I  apprehend,  an  undoubted  principle  of  this  Court,  that  as  between  cestui  que 
fnisl  and  trustee,  and  all  parties  claiming  under  the  trustee,  otherwise  than  by 
purchase  for  valuable  consideration  without  notice,  all  property  belonging  to  a  trust, 
however  much  it  may  be  changed  or  altered  in  its  nature  or  character,  and  all  the 
fruit  of  such  property,  whether  in  its  original  or  in  its  altered  state,  continues  to  be 
subject  to  or  affected  by  the  trust ;  and  from  this  principle  I  do  not  understand  the 
Master  of  the  Rolls  to  have  in  any  degree  dissented.  Several  cases  illustrating  the 
principle  were  cited  in  the  argument,  but  perhaps  it  cannot  be  better  illustrated  than 
by  referring  to  a  case  of  familiar,  almost  daily  occurrence,  the  case  of  trust-monies 
employed  in  trade.  An  executor  of  a  deceased  partner  continues  his  capital  in  the 
trade  with  the  concurrence  of  the  surviving  partners,  [389]  and  carries  on  the  trade 
with  them.  The  very  capital  itself  may  consist  only  of  the  balance  which  at  the 
death  of  the  partner  was  due  to  him  on  the  result  of  the  partnership  account.  That 
capital  may  have  no  existence  but  in  the  stock-in-trade  and  debts  of  the  partnership. 
The  stock-in-trade  and  debts  may  undergo  a  continual  course  of  change  and  fluctua- 
tion, and  yet  this  Court  follows  the  trust  capital  throughout  all  its  ramifications,  and 
gives  to  the  beneficiaries  of  the  deceased  partner's  estate  the  fruits  derived  from  that 
capital,  so  continually^  altered  and  changed.  We  have  here,  I  think,  the  most  perfect 
instance  of  the  extent  to  which  the  doctrine  of  following  trust  property  has  been 
carried  by  the  Court,  an  instance,  too,  which  exemplifies  the  difficulties  with  which 
the  Court  has  felt  bound  to  grapple  for  the  purpose  of  carrying  out  that  doctrine,  for 
nothing  can  be  more  difficult,  nothing  more  inconvenient  than  to  follow  out  such  a 
case  to  its  results. 

But  of  course  in  those  cases  as  in  other  cases  the  property  which  is  the  subject  of 
the  trust  must  in  some  manner  be  ascertained  ;  and  it  is  upon  this  point  of  the 
supposed  impossibility  of  ascertaining  what  portion  of  the  balances  at  the  bankers' 
belonged  to  the  trust,  and  what  portion  to  the  separate  estate  of  Green,  the  judgment 
of  the  Master  of  the  Rolls  in  this  case  has  proceeded.  These  balances,  it  is  said,  are 
derived  from  two  sources,  the  trust  estate  and  the  private  estate.  How  is  it  to  be 
ascertained  what  portion  of  them  is  derived  from  one  source,  and  what  portion  from 
the  other?  Is  it,  I  would  ask,  more  difficult  to  a-scertain  this  than  to  ascertain  what 
part  of  the  profits  of  a  partnership  are  to  be  attributed  to  the  capital  of  a  deceased 
partner,  with  the  superadded  difficulty,  perhaps,  of  portions  of  that  capital  having  been 
from  time  to  time  drawn  out  ?  It  may  be  said,  that  in  the  case  to  which  I  have 
referred,  the  Court  has  a  substratum  on  which  to  proceed — the  ascertained  [390} 
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amount  of  the  deceased  partner's  share  ;  but  is  there  not  equally  a  substratum  in  the 
case  before  us,  in  the  amount  of  the  trust-monies  paid  into  the  banking-house'? 
Again,  it  may  be  said,  that  in  the  case  to  which  I  have  referred  there  are  rules  and 
principles  by  which  this  Court  is  guided,  in  determining  what  belongs  to  the  estates 
of  deceased  partners — rules  and  principles  which  are  not  even  yet,  perhaps,  clearly 
settled  and  defined ;  but  before  we  part  with  this  question  upon  that  ground,  we 
must  inquire  whether  there  are  not  also  rules  and  principles  by  which  this  Court  may 
be  guided  in  determining  what,  in  such  a  case  as  the  present,  belongs  to  the  trust 
estate. 

In  order  to  test  the  question,  whether  it  be  true  that  it  cannot  be  ascertained 
what  portion  of  the  balances  at  the  bankers'  belonged  to  the  trust  estate,  let  us 
simplify  the  case.  Suppose  a  trustee  pays  into  a  bank  monies  belonging  to  his  trust 
to  an  account  not  marked  or  distinguished  as  a  trust  account,  and  pays  in  no  other 
monies,  could  it  for  one  moment  be  denied,  that  the  monies  standing  to  the  account 
of  the  debt  due  from  the  bankers  arising  from  the  monies  so  paid  in  would  belong  to 
the  trust  and  not  to  the  private  estate  of  the  trustee  ?  Then  suppose  the  trustee 
subsequently  pays  in  monies  of  his  own,  not  belonging  to  the  trust,  to  the  same 
account.  Would  the  character  of  the  monies  which  he  had  before  paid  in — of  the 
debt  which  had  before  accrued — be  altered  ?  Again,  suppose  the  trustee,  instead  of 
subsequently  paying  monies  into  the  bank,  draws  out  part  of  the  trust-monies  which 
he  has  before  paid  in,  would  the  remainder  of  those  monies  and  of  the  debt  contracted 
in  respect  of  them  lose  their  trust  character'?  Then,  can  the  circumstance  of  the 
account  consisting  of  a  continued  series  of  monies  paid  in  and  drawn  out  alter  the 
principle  ?  It  may  indeed  increase  the  difficulty  of  ascertain-[391]-ing  what  belongs 
to  the  trust,  but  I  can  see  no  possible  ground  on  which  it  can  attect  the  principle. 

We  must  see,  however,  whether^the  law  does  not  furnish  the  means  of  meeting  even 
the  difficulty  arising  from  such  a  continued  series  of  monies  paid  in  and  drawn  out. 
I  think  that  it  does.  I  take  it  to  be  now  well  settled,  that  monies  drawn  out  on  a 
banking  account  are  to  be  applied  to  the  earlier  items  on  the  opposite  of  the  account. 
By  every  payment  which  he  makes,  the  banker  discharges  so  much  of  the  debt  which 
he  first  contracted.  If  that  debt  arose  from  trust^monies  paid  in  by  the  customer, 
so  much  of  those  trust-monies  is  paid  off,  and,  unless  otherwise  invested,  on  account 
of  the  trust,  falls  into  the  customer's  general  estate  and  is  lost  to  the  trust,  because  it 
cannot  be  distinguished  from  the  general  estate  of  which  it  has  become  part.  If,  on 
the  other  hand,  the  earliest  debt  due  from  the  banker  aro.se  from  the  customer's  own 
monies  paid  in  by  him,  that  debt  is  pro  tanto  discharged,  and  the  trust-monies  subse- 
quently paid  in  remain  unaffected.  The  same  principle  runs  through  the  whole 
account ;  each  sum  drawn  out  goes  to  discharge  the  earliest  debt  due  from  the  banker 
which  is  remaining  unpaid  ;  and  thus,  when  it  is  ascertained  what  monies  have  been 
paid  in  belonging  to  the  trust,  it  becomes  clear  to  what  portion  of  the  balance  which 
remains  the  trust  estate  is  entitled. 

These  are  the  principles  which  in  my  opinion — concurring  fully  in  that  of  my 
learned  brother — are  to  be  applied  to  such  a  case  as  the  present.  They  are  plain  and 
simple,  and  furnish,  as  it  seems  to  me,  a  ready  solution  to  all  the  difficulties  which 
can  present  themselves.  They  are  the  principles  which  govern  all  otherj  accounts, 
and  I  can  see  no  reason  why  they  should  not  be  held  applicable  to  the  accounts 
before  us. 

[392]  I  cannot,  therefore,  concur  in  the  conclusion  at  which  the  Master  of  the 
Kolls  has  arrived,  that  these  balances  belong  wholly  to  the  estate  of  Green.  With 
deference  to  the  Master  of  the  Kolls  I  do  not  think  that  the  case  of  Masfen  v.  Banner 
(1  Jac.  &  W.  241),  on  which  he  has  mainly  relied,  supports  the  conclusion  at  which 
he  has  arrived.  That  ease,  as  I  understand  it,  establishes  no  more  than  this,  that  a 
trustee  who  pays  in  monies  to  his  own  account  at  his  bankers'  is  liable  to  his  cesiuis 
que  frvstent  for  the  monies  which  he  has  so  paid  in,  as  he  well  may  be.  He  has  no 
right  to  mix  the  trust-monies  with  his  own,  or  to  subject  his  cestuis  que  tntstent  to  the 
diificulty  of  separating  them.  It  is  one  thing  however  to  say  that  the  trustee  is  liable 
for  monies  so  paid  in,  and  another  that  the  cestius  que  tnist  are  not  entitled  to  the 
benefit  of  separating  the  trust-monies,  if  it  be  in  their  power  to  do  so.  The  case 
indeed  contains  some  observations,  which,  as  I  read  them,  are  in  direct  opposition  to 
the  conclusion  of  the  Master  of  the  Rolls.     Thus  Lord  Eldon  says  (page  249),  "See 
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what  the  consequence  is :  If  he  had  paid  the  sums  in  question  to  the  account  of  his 
sister's  estate,  and  the  bankers  had  then  become  bankrupts,  undoubtedly  the  trustees 
would  have  been  entitled  to  prove  the  sum  against  them.  Even  now  that  it  is  stand- 
ing in  his  name,  the  trustees  might  be  entitled  to  prove  it,  by  his  confession,  that  it 
belonged  to  his  sister's  estate,  and  then  they  would  be  in  the  same  situation."  If 
this  right  of  proof  would  exist  upon  the  admission  of  the  trustee,  it  can  hardly,  I 
think,  be  said  that  it  could  not  be  established  by  evidence  against  him  in  a  case 
where  there  is  no  bankruptcy,  and  therefore  no  question  of  order  and  disposition. 

The  case  of  Foley  v.  Hill  (1  Ph.  399  ;  2  H.  of  L.  Ca.  28)  was  also  relied  upon  on 
[393]  the  part  of  the  Respondents,  but  that  case  again  is  perfectly  distinct  from  the 
present.  The  question  there  was  between  the  banker  and  the  customer,  not  as  in 
the  present  case  between  the  customer  and  his  cestuis  que  irustent.  The  case  estab- 
lishes merely  that  the  relation  of  trustee  and  cestui  que  trust  does  not  exist  between 
bankers  and  their  customers,  and  does  not  at  all  aifect  the  question  on  which  the 
present  case  depends,  viz.,  what  are  the  rights  of  the  cestuis  que  trustent  of  the  customer 
against  the  customer,  their  trustee  1 

These  are  the  grounds  upon  which  I  find  myself  unable  to  concur  in  the  opinion 
of  the  Master  of  the  Rolls.  I  differ  also  from  the  opinion  of  the  Master,  and  it  will 
be  right  also  to  state  the  grounds  on  which  I  differ  from  his  opinion. 

The  Master's  opinion  appears  by  his  report  to  be  founded  upon  this  principle — 
that  the  sums  drawn  out  by  Green  on  his  private  account  ought  to  be  attributed  to 
the  sums  paid  in  by  him  on  that  account,  without  reference  to  the  order  in  which  the 
sums  were  paid  in  or  drawn  out,  and  the  case  of  Finketf  v.  IFright  (2  Hare,  120)  was 
cited  in  support  of  that  principle ;  but  the  case  of  Pinkett  v.  IFright,  in  which  I  fully 
concur,  is  I  think  materially  distinguishable  from  the  present.  Finkett  v.  JFrix/M  was 
the  simple  case  of  a  person  having  shares  in  his  own  right  and  also  as  a  trustee,  and 
selling  some  of  the  shares,  and  the  Court  held  that  the  shares  which  were  sold  must 
be  taken  to  be  those  to' which  the  party  was  entitled  in  his  own  right.  There  was  no 
course  of  dealing,  no  bankruptcy  account  to  be  considered  in  the  case  of  Finhett  v. 
JFrigJit.  Now  Green  opened  and  kept  these  banking  accounts  upon  the  usual  footing, 
and  [394]  the  Plaintiff,  taking  the  benefit  of  the  accounts,  cannot,  as  I  think,  be 
entitled  to  alter  their  character.  Adopting  them  for  the  purpose  of  establishing  his 
demand  against  Green's  estate  he  must,  I  think,  adopt  them  with  all  their  incidents, 
one  of  which  is  that  the  monies  drawn  out  are  to  be  applied  to  the  monies  first  paid 
in.  Upon  any  other  footing  this  consequence  would  follow,  that  a  debt  which  had 
been  extinguished  at  law  by  the  course  of  payment  would  be  revived  in  equity  by  an 
alteration  in  that  course.  Indeed  it  would  follow  that  in  all  cases  where  trust-monies 
were  paid  by  a  trustee  into  a  bank  to  his  own  private  account,  they  must  be  held  to 
have  remained  there  so  long  as  the  trustee  may  have  had  monies  of  his  own  in  the 
bank  to  answer  his  drafts,  whatever  may  have  been  the  dealings  upon  the  account 
and  however  long  it  may  have  continued.  To  apply  the  principle  of  Pinkett  v.  IFright 
to  such  a  case  as  the  present  was,  in  my  opinion,  an  unwarrantable  extension  of  that 
principle,  and  certainly  it  would  be  attended  with  the  greatest  inconvenience. 

I  may  remark,  further,  that  the  conclusion  at  which  we  have  arrived  in  this  case 
seems  to  me  to  be  in  conformity  with  the  view  of  Lord  Eldon  to  be  collected  from 
the  case  of  Lord  Chedworth  v.  Edivards  (8  Ves.  46).  In  that  case  Lord  Eldon,  in  the 
first  instance,  granted  the  injunction  as  to  the  monies  in  the  bank,  but  afterwards, 
upon  more  mature  deliberation,  he  refused  that  part  of  the  injunction,  and  the  ground 
on  which  he  refused  it  was  that  the  last  payment,  meaning  as  appears  clearly  by  the 
context  the  last  payment  into  the  bank,  had  been  made  two  years  ago,  thus  indicating 
that  had  the  last  payment  into  the  bank  been  recent,  so  that  it  could  have  been 
inferred  that  the  monies  remained  there,  he  would  have  maintained  [395]  that  part 
of  the  injunction  also.  After  this  indication  of  his  opinion  I  feel  no  doubt  that  Lord 
Eldon  would  in  the  case  before  us  have  gone  at  least  as  far  as  we  have  gone.  My 
only  doubt  is,  whether  he  would  not  have  gone  much  further.  I  am  therefore  also 
of  opinion  that  this  order  must  be  reversed,  and  that  the  true  result  of  the  case  is  that 
which  my  learned  brother  has  expressed. 

(1)  The  following  are  the  material  sections  of  the  order: — 

13.  That  no  official  assignee  shall  keep  under  his  control  upon  any  one  estate 
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more  than  £100,  or,  in  the  aggregate  of  monies  of  bankrupts'  estate,  more  than 
£1000,  and  any  excess  beyond  such  sum  shall  be  paid  by  him  forthwith  into  the 
Bank  of  England. 

14.  That  the  official  assignee,  at  the  time  of  paying  any  monies  into  the  Bank  of 
England,  shall  state  in  writing,  delivered  therewith  to  the  cashier  of  the  Hank,  in 
the  form  specified  in  the  schedule  hereunto  anne.xed  (No.  4),  the  date  and  amount 
of  the  payment,  the  name  of  the  official  assignee  making  it,  the  name  and  description 
<if  the  bankrupt  or  bankrupts  to  whose  estate  the  money  belongs,  and  that  it  is  to 
be  placed  to  the  credit  of  the  accountant  in  bankruptcy  ;  and  the  oHicial  assignee 
shall  take  a  receipt  for  the  same  from  the  cashier  of  the  Bank,  and  on  the  same  day 
carry  or  transmit  it  to  the  office  of  the  accountant  in  bankruptcy,  who  will  give  a  proper 
voucher  for  such  receipt,  and  that  the  money  is  placed  to  the  credit  of  the  estate 
of  the  said  bankrupt  or  bankrupts  in  the  books  kept  in  the  office  of  the  accountant 
in  bankruptcy ;  such  voucher  to  be  produced  when  called  for  by  the  Court. 

15.  That  all  monies  without  exception  received  by  the  official  assignee,  and  not 
paid  by  him  forthwith  into  the  Bank  of  England  to  the  credit  of  the  accountant  in 
bankruptcy,  shall  be  paid  by  the  official  assignee,  as  soon  as  they  shall  amount  to 
£100,  into  the  hands  of  a  banker,  with  whom  such  official  assignee  shall  keep  an 
account  as  such  official  assignee,  such  account  to  be  entitled  as  official  assignee,  and  in 
which  account  no  monies  shall  be  entered  except  such  as  are  received  by  the  official 
assignee  in  his  official  capacity. 


[395]     Tucker  ('.  Hernaman.     Before  the  Lord  Justices.     Ji/iy  18,  1853. 

[S.  C.  22  L.  J.  Ch.  791  ;  17  Jur.  723;  1  Sm.  &  G.  394.  See  Enqelhach  v.  Mxm, 
1875,  L.  R.  10  C.  P.  653 ;  Ex  parte  Ford,  1876,  1  Ch.  D.  525 ;  Meggy  v.  Imperial 
Discount  Connmny,  1878,  3  Q.  B.  D.  720;  Tailhy  v.  Official  Receiver,  1888,  13  App. 
Cas.  540.] 

An  uncertificated  bankrupt  carried  on  business  for  several  years  after  his  bankruptcy 
with  the  knowledge  of  his  assignees  and  of  others  who  were  his  creditors  at  the 
time  of  the  bankruptcy.  He  died  possessed  of  considerable  property.  On  a  claim 
filed  by  one  of  his  executors  against  the  other  and  the  official  assignee  under  the 
bankruptcy  :  Held,  that  the  creditors  subsequent  to  the  bankruptcy  were  entitled 
to  priority  over  the  former  creditors,  and  that  the  estate  ought  to  be  administered 
in  Chancery. 

The  official  assignee,  who  appealed  against  a  decree  to  that  effect,  was  ordered  to  pay 
personally  the  costs  of  the  appeal. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  reported  in  the 
1st  Volume  of  Messrs.  Smale  &  Giffard's  Reports,  page  394,  where  the  facts  are  fully 
stated.     The  following  is  a  short  summary  of  them  : — 

A  solicitor  named  Elswood  became  bankrupt  in  1815,  at  Chard,  in  Somersetshire, 
and  never  obtained  his  certificate.  In  1817  he  went  to  Bungay,  in  Suffolk,  and 
practised  as  a  solicitor  there  till  1852,  with  the  knowledge  of  some  of  his  creditors, 
including  his  assignees.  He  died  in  1852,  leaving  considerable  property,  and  having 
made  a  will.  An  official  assignee,  who  had  recently  been  appointed  under  the  bank- 
ruptcy, claimed  the  right  of  distributing  the  bankrupt's  estate  among  the  creditors, 
whereupon  one  of  the  executors,  who  differed  from  the  other  as  to  the  course  to  be 
taken,  filed  a  claim  against  the  latter  and  the  official  assignee  to  have  the  [396]  assets 
administered  in  Chancery,  and  the  Vice-Chancellor,  by  the  order  under  appeal, 
declared  that  the  subsequent  creditors  were  entitled  to  be  paid  in  the  first  place  out 
of  the  bankrupt's  estate,  and  directed  accounts  to  be  taken  of  the  real  and  personal 
estate  of  the  testator. 

The  official  assignee  appealed. 

Mr.  Bacon  and  Mr.  Schomberg,  for  the  Plaintiff. 

The  case  is  completely  governed  by  the  authority  of  Lord  Hardwicke  in  Troughfon 
V.  Gitleij  (Amb.  630).     The  form  of  the  decree  made  there  shews  that  the  point  was 
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actually  decided.  (1)  That  case  has  never  been  overruled  or  doubted.  It  has,  on  the 
contra! y,  been  always  treated  as  a  binding  authority. 

[397]  They  also  referred  to  Ex  -parte  Creiu  (16  Ves.  236),  Ex  parte  Bourne  (2  Gl.  cfe 
J.  141),  Butler  v.  Hohsm  (4  Bing.  N.  C.  290). 

Mr.  Kolt  and  Mr.  J.  V.  Prior,  for  the  Appellant,  the  official  assignee. 

The  assets  of  an  uncertificated  bankrupt  belong  to  his  assignees,  and  not  to  his 
executors,  who  can  have  no  higher  right  than  himself.  Whatever  may  be  the 
equities  according  to  which  the  assignee  is  bound  to  distribute  these  assets  in  the  due 
execution  of  his  trust,  that  trust  is  one  subject  not  to  the  control  of  the  Court  of 
Chancery,  but  to  that  of  a  special  jurisdiction  constituted  for  the  purpose.  The  first 
objection  is,  therefore,  one  for  want  of  jurisdiction.  Troughton  v.  Gitleij  (Amb.  630) 
is  no  answer  to  this  objection,  for  in  that  case  the  assignee  came  into  equity,  and 
could  not  obtain  relief  without  doing  equity.  Neither  against  the  decision,  nor 
against  the  dicta  in  that  case,  as  reported,  is  it  necessary  for  us  to  offer  any  argument. 
We  may  admit  their  correctness.  The  only  part  of  the  decree  which  appears  to  bear 
upon  the  present  [398]  question  is  expressed  in  a  few  words  now  for  the  first  time 
brought  to  light,  and  probably  inserted  in  drawing  up  the  decree,  by  consent,  or 
withoufopposition,  or,  possibly,  by  inadvertence.  The  report  is  silent  on  the  subject, 
and  shews  that  Lord  Hardwicke's  attention  was  not  called  to  the  point — and  that  the 
decree  cannot,  in  this  respect,  have  the  weight  of  his  authority  ascribed  to  it.  Even 
if  one  of  the  new  creditors  might  have  instituted  a  suit,  the  executor  of  the  bankrupt 
could  not.  As  between  an  uncertificated  bankrupt  and  his  representatives  the  Court 
of  Bankruptcy  is  the  sole  competent  tribunal.  If  the  assignee  has  a  surplus  in  hand 
neither  the  bankrupt  nor  his  representatives  can  sue  for  it  in  this  Court,  or  otherwise 
than  under  the  jurisdiction  in  bankruptcy. 

In  the  next  place,  the  declaration  as  to  priority  is  not  correct.  It  cannot  be  said 
that  the  old  creditors  stood  by  and  saw  the  new  debts  contracted,  as  in  Troughton  v. 
Gitleji  (Amb.  630),  for  the  bankrupt  absconded,  and  there  is  nothing  to  shew  that  his 
residence  was  known  to  more  than  three  or  four  creditors,  who  could  not,  by  their 
laches,  prejudice  the  rest.  Now  the  words  of  Lord  Camden,  in  Troughton  v.  Gillei/ 
(Amb.  632),  are  these  : — "  This  is  the  case  of  a  man  who  has  demeaned  himself  to  the 
satisfaction  of  his  creditors,  and,  under  such  behaviour,  suflered  to  trade  for  four 
years  without  interruption  or  claim.  I  believe  it  was  the  intention  of  the  creditors 
that  he  should  trade  for  his  own  benefit.  It  is  admitted  that  an  agreement  in  writing 
by  all  his  creditors  to  discharge  him  would  have  been  sufficient,  and  equal  to  a  certifi- 
cate. Qutrre,  whether  the  whole  of  this  transaction  is  not  equal  to  such  an  agreemenf? 
The  assignees  meant  he  should  be  a  restored  person.  They  knew  he  was  to  go  on  in 
his  trade  ;  they  took  his  note,  and  saw  [399]  him  give  a  counter-security  ;  and  though 
the  rest  of  the  creditors  were  not  called  together  and  assented,  yet  they  knew  that 
the  bankrupt  continued  to  trade,  and  that  the  effects  were  delivered  over  to  him,  and 
that  he  was  trading  with  a  multitude  of  persons;  and  in  order  to  do  that,  it  was 
necessary  he  should  take  as  well  as  give  credit."  These  observations  clearly  would 
not  apply  here. 

The  Lord  Ju.stice  Turner.  Upon  this  question  I  entertain  no  doubt,  though 
the  case  is  a  singular  one.  The  testator,  Mr.  Elswood,  became  bankrupt  in  1815,  and 
in  that  year  went  abroad,  after  a  commission  had  been  issued  against  him.  In  1817 
he  returned  to  England,  and  established  himself  in  a  different  part  of  the  country. 
Being  a  solicitor,  he  took  out  his  certificate  again  in  1824,  and  continued  a  regularly 
certificated  practising  solicitor  from  1824  to  the  period  of  his  death  in  1852,  evidently 
carrying  on  a  considerable  business — because  we  are  now  discussing  the  administration 
of  assets  left  by  him  amounting  to  several  thousands  of  pounds.  In  this  state  of 
circumstances  the  first  question  which  arises  is,  what  are  the  equities  as  between 
the  creditors  of  the  testator  whose  debts  were  contracted  subsequent  to  the  issuing  of 
the  commission  against  him,  and  which  are  not  proveable  under  the  commission,  and 
the  other  creditors  who  have  proved  their  debts  under  the  commission  ?  Troughton  v. 
Gitlei/  (Amb.  630)  is  a  clear  authority  for  this,  that  if  the  creditors,  under  a  commission 
in  bankruptcy,  permit  the  bankrupt  to  carry  on  his  trade  subsequently  to  the  issuing 
of  the  commission,  those  prior  creditors,  as  in  the  case  of  a  prior  mortgagee,  standing 
by  and  suffering  a  subsequent  mortgage  to  be  made,  without  giving  notice  of  his 
security,  lose  their  priority  in  respect  of  the  debts  due  to  them,  and  that  in  the 
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administration  of  the  estate  of  a  bankrupt  [400]  so  circumstanced,  the  debts  of 
creditors  incurred  subsequently  to  the  commission  nuist  bo  j)aid  in  priority.  It  was 
urged  in  argument,  that  in  this  case  the  creditors  under  the  comniissioiimight  not 
have  known  of  the  return  of  the  1>ankrupt,  and  of  his  having  recommenced  and  carried 
on  his  Inisiness.  It  is  in  evidence,  however,  that  after  recommencing  his  l)usiness  the 
bankrupt  himself  paid  some  of  the  debts  due  under  the  cimimission  and  arranged 
others,  and  it  is  not  proljable  but  that  the  creditors  who  were  thus  paid  had  some 
communication  with  the  other  creditors  under  the  commission.  Besides,  the  assignees 
are  trustees  for  all  the  creditors  under  the  commission  ;  and  it  is  proved  that  one  of 
them  was  actually  paid  in  full,  and  that  the  other  of  them  knew  of  the  fact  that  the 
bankrupt  was  carrying  on  business  in  another  part  of  the  country.  In  this  state  of 
things  it  is  impossible  to  avoid  imputing  to  the  creditors  under  the  commission  a 
knowledge  of  all  the  facts. 

It  was  argued  by  Mr.  Kolt  that  this  case  differed  in  its  circumstances  from  that  of 
Trour/h/mi  v.  Gitlei/.  The  circumstances  of  one  case  must  necessarily,  to  some  extent, 
differ  from  those  of  another;  but  what  we  are  to  look  at  is,  what  has  been  the  principle 
laid  down,  and  in  TroiKjliton  v.  Gitleij  the  principle  is  thus  stated  by  Lord  Camden  : — 
"  It  falls  within  the  principle  that  if  a  man  having  a  lien  stands  by  and  lets  another 
make  a  new  security,  he  shall  be  postponed."  This  case  falls  within  the  principle  so 
laid  down,  and  what  we  have  to  consider,  therefore,  is  how  the  principle  is  to  be 
carried  out  under  the  decree  of  this  Court. 

It  was  said  that  the  official  assignee  ought  to  be  permitted  to  get  in  the  assets,  and 
that  the  subsequent  creditors  ought  to  apply  to  the  Court  of  Bankruptcy  for  the 
purpose  of  having  their  equities  worked  out  in  that  Court — but  the  Court  of  Bank- 
ruptcy can  have  no  juris-[401]-diction  to  administer  the  estate  of  the  bankrupt  for 
the  benefit  of  the  creditors  subsequent  to  the  commis.sion.  The.se  creditors  have 
proved  no  debts  under  the  commission,  and  have  no  rights  under  it.  In  this  case, 
moreover,  there  is  this  further  difficulty,  that  the  executor  has  actually  received  and 
got  in  assets  of  the  testator  to  a  considerable  amount,  and,  the  assets  being  thus 
possessed  by  him,  the  decision  in  Trovghian  v.  Gitkii  fixes  him  with  a  trust  as  regards 
these  assets  for  the  benefit  of  the  subsequent  creditors.  If  he  is  so  fixed  with  a  trust 
how  can  he  permit  those  assets  to  be  handed  over  to  the  official  assignee  to  be  applied 
under  the  commission,  under  which  they  could  not  be  administered  for  the  benefit  of 
the  subsequent  creditors  1  The  difficulty  does  not  stop  here.  The  official  assignee 
has  possessed  himself  of  some  part  of  the  testator's  assets  which  are  subject  to  the 
claim  of  the  creditors  subsequent  to  the  commi-ssion  ;  and  the  Court  of  Bankruptcy 
has  no  power  to  administer  those  assets  for  the  benefit  of  the  subsequent  creditors  as 
against  the  creditors  under  the  commission.  By  whom,  then,  are  those  assets  to  be 
administered  ?     By  whom  but  the  executor  who  represents  the  creditors  generally  1 

It  was  said  that  whatever  might  be  the  equity  of  the  subsequent  creditors  it  was 
merely  a  personal  equity.  But  how  is  this  case  to  be  distinguished  from  that  of 
Grepn  v.  JFeston  (3  Myl.  &  Cr.  385),  before  Lord  Cottenham,  to  which  I  referred 
during  the  argument  1  In  that  case  assets  of  a  bankrupt,  which  had  been  appropriated 
to  meet  dividends  which  had  been  declared  upon  debts  proved  under  the  commission, 
were  remaining  unclaimed  in  the  hands  of  an  assignee  appointed  under  the  bankruptcy 
at  the  time  of  his  death  ;  and  Lord  Cottenham  held,  that  although  the  assets  in  (jues- 
tion  had  been  severed  from  the  estate,  and  [402]  declared  to  be  the  separate  property 
of  particular  creditors,  yet  the  official  assignee  in  the  bankruptcy  could  maintain  a 
suit  for  the  recovery  of  them  against  the  representatives  of  the  deceased  assignee. 
He  so  held  on  the  principle  that  the  right  to  administer  those  assets  rested  with  the 
official  assignee.  So  in  the  present  case,  the  right  to  administer  the  testator's  assets 
for  the  benefit  of  the  subsequent  creditors  rests  with  the  executor. 

Another  contention  which  was  raised  on  behalf  of  the  official  assignee  in  this  case 
was,  that  the  decree  made  by  the  Vice-Chancellor  goes  too  far,  that  it  should  have 
directed  merely  an  account  of  what  is  due  to  the  creditors  whose  debts  have  been 
incurred  subsequent  to  the  commis.sion,  and  that  having  made  that  direction  it 
should  have  gone  on  to  direct  payment  of  what  should  be  so  found  due  to  the  subse- 
quent creditors,  and  have  ordered  the  surplus,  after  making  such  payment,  to  be 
handed  over  to  the  official  assignee  to  be  administered  in  the  bankruptcy.  But  how 
does  this  case  stand  1     There  is  first  a  trust  for  the  benefit  of  the  creditors  whose 
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debts  have  been  incurred  subsequently  to  the  issuing  of  the  commission  ;  secondly, 
there  is  a  trust  for  the  creditors  who  have  proved  their  debts  under  the  commission  ; 
and,  thirdly,  a  trust  for  the  legatees  of  the  testator.  If  the  matter  had  stopped  at 
the  trust  for  the  creditors  under  the  commission,  there  might  perhaps  have  been 
ground  for  this  argument  of  the  official  assignee.  But  there  being  the  further  trust 
for  the  benefit  of  the  legatees  the  argument  cannot  be  maintained.  It  would  not  be 
according  to  the  course  of  this  Court  to  administer  the  estate  piecemeal.  The  effect 
of  the  decree  asked  by  the  official  assignee  would  be  this — that  the  Court  would 
administer  a  part  of  the  trusts  affecting  the  assets,  and  then  put  out  of  its  power  the 
remaining  assets,  leaving  the  administration  of  them  to  others.  That  certainly  is 
[403]  not  the  usual  course  of  the  Court,  nor  a  course  to  be  adopted  if  it  can  by 
jiossibility  be  avoided. 

It  was  said  that  it  was  an  interference  with  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy to  direct  an  account  of  what  is  due  to  the  creditors  who  have  proved  under 
the  commission.  The  Court,  however,  meddles  here  with  nothing  but  what  the  official 
assignee  has  wrongfully  received,  and  all  that  it  proposes  to  do  is  to  ascertain  the 
amount  of  the  debts  which  have  been  proved  under  the  commission,  and  what  is  to 
be  paid  in  respect  of  those  debts,  and  whether  any  of  those  debts  still  remain  unpaid. 
It  is  the  duty  of  this  Court  to  carry  out  the  administration  of  the  estate,  having 
regard  to  the  ulterior  as  well  as  the  prior  trusts  which  attach  upon  it. 

The  decree,  therefore,  must  contain  a  declaration  that  the  creditors  whose  debts 
have  been  incurred  subsequent  to  the  issuing  of  the  commission  are  entitled  to  be  paid 
their  debts  in  priority,  and  that  then  Hernaman,  as  official  assignee  under  the  com- 
mission, is  entitled  to  be  paid  out  of  the  surplus  assets  so  much  as  will  be  sufficient  to 
satisfy  the  debts  proved  or  to  be  proved,  so  far  as  they  remain  unpaid,  and  any  costs 
which  may  have  been  properly  incurred  under  the  commission,  and  which  may  be 
remaining  unpaid  ;  and  there  must  be  an  inquiry  to  ascertain  what  is  due  to  the 
creditors  who  have  proved  under  the  commission,  and  whether  any  and  what  costs 
properly  incurred  under  it  still  remain  unpaid,  and  to  what  amount,  and  to  whom 
due.  Under  the  inquiry  of  what  is  due  to  the  creditors  under  the  commission,  it  will 
be  competent  to  the  Court  to  consider  whether  anything  is  due  in  respect  of  interest 
on  such  debts. 

The  Lord  Justice  Knight  Bruce.  We  do  not  mean  now  to  dispose  of  the 
question  of  in-[404]-terest ;  we  reserve  it,  or  keep  it  alive  for  the  Vice-Chancellor's 
consideration  when  the  case  shall  again  come  before  him.  The  Appellant  not  having 
succeeded  in  any  point  to  which  the  appeal  was  addressed,  my  impression  is,  that  he 
ought  personally  to  pay  the  costs  of  the  appeal.  We  do  not  intend  that  they  should 
be  paid  out  of  the  estate. 

(1)  The  following  are  the  terms  of  the  decree  from  the  registrar's  book.  10th 
November,  1766.  Troughton  v.  Gitleji.  His  Lordship  doth  declare  that,  under  all  the 
circumstances  of  this  case,  the  new  creditors  of  William  Kitcatt,  subsequent  to  the 
time  of  issuing  the  commission  of  bankruptcy  against  him,  are  entitled  to  be  preferred 
in  payment  out  of  the  assets  of  the  said  William  Kitcatt,  to  the  old  creditors  under 
the  said  commission  of  bankruptcy,  notwithstanding  the  said  bankrupt's  certificate 
was  neither  signed  or  allowed  ;  and  doth  order  and  decree  that  it  be  referred  to 
Mr.  Harris,  one  of  the  Masters  of  this  Court,  to  take  an  account  of  the  personal  estate 
of  the  intestate,  William  Kitcatt,  come  to  the  hands  of  the  Defendant,  his  adminis- 
trator, or  of  any  other  person  by  his  order  or  for  his  use ;  and  that  the  said  Master 
do  also  take  an  account  of  the  said  intestate's,  William  Kitcatt's,  debts,  which  have 
been  contracted  since  the  time  of  issuing  the  said  commission  of  bankruptcy,  and  also 
of  his  funeral  expenses.  And  it  is  ordered,  that  any  of  the  said  intestate's  creditors, 
whose  debts  have  been  contracted  since  the  time  of  issuing  the  said  commission,  be 
at  liberty  to  come  in  and  prove  such  debts  before  the  said  Master  ;  and  to  that  end 
the  said  Master  is  to  cause  an  advertisement  to  be  published  in  the  London  Gazette, 
and  appoint  a  peremptory  day  therein  for  that  purpose  ;  and  such  of  the  creditors  as 
shall  not  so  come  in  and  prove  their  said  debts  are  to  be  excluded  the  benefit  of  this 
decree.  And  it  is  ordered  and  decreed,  that  the  said  intestate's  said  personal  estate 
be  applied  in  the  first  place  in  payment  of  what  shall  be  found  due  to  such  creditors, 
and  of  his  funeral  expenses,  in  a  due  course  of  administration ;   and  if  there  shall 
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remain  any  surplus  of  such  personal  estate  after  payment  of  those  debts  and  the 
intestate's  funeral  expenses,  it  is  ordered  and  decreed  that  such  surplus,  to  the  amount 
of  what  remains  due  to  the  said  William  Kitcatt's  creditors  under  the  said  commission, 
be  paid  to  the  Plaintifl's,  his  assignees,  for  the  benefit  of  themselves  and  the  other 
creditors  under  the  said  commission  ;  and  for  the  better  taking  the  said  accounts,  the 
parties  are  to  be  examined  upon  interrogatories,  and  are  to  produce  on  oath  before 
the  said  Master  all  books,  papers  and  writings  in  their  custody  or  power  relating 
thereto  as  the  Master  shall  direct,  who,  in  taking  the  said  accounts,  is  to  make  unto 
the  parties  all  just  allowances.  And  it  is  further  ordered,  that  all  parties  be  paid 
their  costs  of  this  suit,  to  be  taxed  by  the  said  Master,  out  of  the  said  intestate's  said 
personal  estate,  and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  the  Court,  as 
there  shall  be  occasion.     B.  1766,  folio  43.     T.  E. 


[404]  In  the  Matter  of  The  Act  10  &  11  Vict.  c.  96 ;  and  in  the  Matter  of  The 
Trusts  created  by  the  Will  of  John  Stulz,  deceased,  as  to  a  Legacy 
Bequeathed  in  Trust  for  Christian  Stulz.  Ex  parte  William  Henry  Kings- 
ford  AND  Christian  Stl'lz.     Before  the  Lords  Justices.     /?<///  19,  1853. 

By  a  will  trustees  were  directed  to  pay  the  income  of  a  trust  fund  to  the  testator's 
nephew  for  his  life,  weekly,  monthly  or  quarterly,  as  they  should  think  fit,  with  a 
declaration  that  if  the  nephew  should  anticipate,  assign  or  otherwise  incumber  the 
income,  or  attempt  so  to  do,  the  trust  should  be  void,  and  the  trust  fund  fall  into 
the  residue.  Eighteen  months  after  the  testator's  death  and  before  any  payment 
had  been  made  to  the  nephew,  he  assigned  as  a  security  (so  far  as  he  lawfully 
could,  without  creating  a  forfeiture  of  his  interest  in  the  income  of  the  legacy)  all 
money  due  to  him  on  account  of  the  income,  but  not  any  future  income.  Held, 
that  the  assignment  was  valid. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood,  upon  a  petition 
presented  under  the  Trustees  Kelief  Act. 

John  Stulz,  by  his  will  dated  the  6th  of  July  1848,  after  appointing  his  wife 
Sophia  Stulz,  William  Wesley  and  Edward  Clarke  his  trustees,  executrix  and 
executors,  gave  to  his  said  trustees  £2000  upon  trust,  immediately  after  his  decease 
to  invest  the  same  in  their  names  in  the  Government  stocks  or  funds  of  Great  Britain, 
and  to  stand  possessed  of  the  stocks  or  funds  in  or  upon  which  the  same  should  be 
so  invested  :  upon  trust  to  pay  the  interest,  dividends  and  annual  proceeds  to  arise 
therefrom  [405]  unto  his  nephew  the  Petitioner  Christian  Stulz  during  his  natural 
life,  to  be  paid  to  him  by  weekly,  monthly  or  quarterly  in.stalments,  if  the  trustees 
or  trustee  for  the  time  being  of  the  said  will  should  think  it  expedient  so  to  do.  But 
the  testator  declared  that  the  Petitioner  Christian  vStulz  should  not  have  any  power 
or  authority  to  anticipate,  or  otherwise  in  any  manner  to  assign  or  incumber  the 
said  dividends,  interest  and  annual  proceeds  or  his  interest  therein,  or  any  part 
thereof.  And  that  in  case  the  Petitioner  Christian  Stulz  should  attempt  or  endeavour 
to  anticipate,  or  otherwise  assign  or  incumber,  the  same  trust  and  bequest  thereby 
created  in  favour  of  the  Petitioner  Christian  Stulz  should  thereby  become  absolutely 
null  and  void  to  all  intents  and  purposes  whatsoever ;  and  from  and  after  the  decease 
of  the  Petitioner  Christian  Stulz,  or  from  and  after  any  such  attempt  or  endeavour 
on  his  part  to  anticipate  or  otherwise  assign  or  incumber  the  same  dividends  and 
annual  proceeds,  then  the  testator  directed  and  declared  that  his  trustees  should 
stand  possessed  of  the  said  stocks  or  funds  upon  and  for  such  and  the  same  trusts, 
and  subject  to  the  like  powers,  provisoes  and  conditions  as  were  thereinafter  expressed 
and  declared  of  and  concerning  his  residuary  personal  estate,  being  trusts  for  pay- 
ment of  the  testator's  debts,  funeral  and  testamentary  expenses,  and  legacies  ;  and 
after  payment  thereof  for  the  benefit  of  Sophia  Stulz  during  her  life,  and  after  her 
decease  as  she  should  appoint. 

The  testator  died  on  the  16th  of  April  1849.  The  grant  of  the  probate  of  the 
will  was  delayed  for  a  considerable  time  by  proceedings  in  the  Ecclesiastical  Court. 

On  the  3d  of  December  18.50,  and  before  anj'  payment  had  been  made  to  Christian 
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Stulz  of  the  dividends  directed  to  be  paid  to  him  by  the  will,  and  which  were  [406] 
then  in  arrear,  he  executed  an  assignment  of  that  date,  made  between  himself  of  the 
one  part  and  William  Henry  Kingsford  of  the  other  part,  whereby  Christian  Stulz, 
iu  consideration  of  £35  and  £5  already  paid  to  him  and  of  the  further  sums  to  be 
advanced  as  therein  mentioned,  did,  so  far  as  he  lawfully  could  or  might  without 
creating  a  forfeiture  of  his  life-estate  and  interest  in  the  aforesaid  legacy,  but  not 
further  or  otherwise,  grant,  assign,  transfer  and  set  over  unto  William  Henry 
Kingsford,  his  executors,  administrators  and  assigns,  all  that  the  debt  or  sum  or 
sums  of  money  then  due  and  owing  to  the  said  Christian  Stulz  for  or  on  account  of 
the  dividends,  interest  and  annual  produce  of  the  said  legacy  of  £2000  bequeathed 
in  and  by  the  wills  of  John  Stulz,  deceased,  therein  recited,  or  either  of  them,  or  any 
other  will  or  testamentary  disposition  of  the  said  John  Stulz,  deceased,  or  otherwise 
howsoever  in  respect  of  the  estate  of  the  said  John  Stulz,  deceased,  to  which  the  said 
Christian  Stulz  was  or  might  be  entitled,  but  not  any  future  dividend,  interest  or 
annual  produce  to  arise  therefrom,  together  with  full  power  to  William  Henry 
Kingsford,  his  executors  or  administrators,  in  his  or  their  name  or  names,  with  the 
name  of  Christian  Stulz,  to  ask,  demand,  sue  for,  recover,  receive  and  give  effectual 
and  final  receipts  and  discharges  to  all  and  every  persons  or  person  whomsoever  for 
or  in  respect  of  the  said  money  and  premises.  And  it  was  thereby  declared  that 
William  Henry  Kingsford,  his  executors  or  administrators,  should  stand  possessed 
of  all  and  singular  the  said  monies  and  premises,  upon  trust,  after  payment  of  the 
costs,  charges  and  expenses  therein  mentioned,  to  pay,  satisfy,  reimburse  and  indemnify 
William  Henry  Kingsford,  his  executors  and  administrators,  the  sums  of  £35  and  £5 
then  already  advanced,  and  all  such  further  sum  and  sums  of  money  which  might 
thereafter  be  paid  and  advanced  by  William  Henry  Kingsford  to  Christian  [407] 
Stulz,  with  interest  thereon  respectively  after  the  rate  of  £5  per  cent,  per  annum 
from  the  respective  times  of  such  payments  or  advances  being  made,  not  exceeding 
in  the  whole  the  amount  of  the  sum  or  sums  of  money  thereby  assigned,  and  after 
full  payment  thereof  in  trust  to  pay  the  surplus,  if  anj^,  to  Christian  Stulz,  his 
executors,  administrators  and  assigns. 

Subsequently,  as  further  dividends  became  due,  further  deeds  were  executed  by 
Christian  Stulz,  framed  precisely  in  the  same  manner  as  the  deed  already  mentioned 
and  charging  those  further  dividends. 

The  trustees  of  the  will,  under  the  powers  contained  in  the  Trustees  Relief  Act, 
on  the  31st  of  January  1853,  transferred  into  Court  £2194,  15s.  9d.  £3  per  cent, 
consolidated  Bank  annuities,  and  also  paid  into  Court  £116,  19s.  8d.  cash  for  the 
interest  thereon,  after  deducting  money  paid  on  account  of  legacy  duty  and  property 
tax. 

The  legatee  and  his  mortgagee  then  presented  the  petition  which  was  now  the 
subject  of  appeal,  praying  that  out  of  the  stock  transferred  into  Court,  £117,  8s.  5d., 
part  thereof,  might  be  sold,  and  the  proceeds  thereof  paid  to  the  Petitioner  Christian 
Stulz,  and  that  Christian  Stulz  might  thereout  pay  the  costs  of  the  petition  ;  and 
that  the  dividends,  interest  and  annual  proceeds  of  the  sum  of  £2194,  15s.  9d.  £3 
per  cent,  consolidated  Bank  annuities,  the  remainder  of  the  Bank  annuities,  after  such 
sale  as  aforesaid,  might,  from  time  to  time,  as  the  same  should  accrue  due,  be  paid 
to  the  Petitioner  Christian  Stulz,  during  the  term  of  his  natural  life,  or  until  he 
should  attempt  or  endeavour  to  anticipate  or  otherwise  assign  or  incumber  the 
same. 

[408]  By  the  order  of  the  Vice-Chancellor,  dated  the  23d  of  April  1853,  it  was 
declared  that  the  indenture  of  the  3d  of  December  1850,  operated  as  a  forfeiture  of 
the  interest  of  Christian  Stulz  in  the  bequest  of  £2000,  except  as  to  the  dividends 
which  prior  to  the  3d  of  December  1850,  would  have  accrued  thereon,  had  the  bequest 
been  invested  in  pursuance  of  the  directions  of  the  will  of  John  Stulz. 

Mr.  Rolt  and  Mr.  Prendergast,  in  support  of  the  appeal. 

The  words  "or  otherwise  incumber,"  on  which  the  judgment  below  proceeded, 
are  controlled  by  the  word  "anticipate,"  and  refer  to  incumbrances  ejusilem  getifris, 
viz.,  by  way  of  anticipation.  Nor  could  the  clause  operate  as  to  dividends  already 
due,  for  the  title  to  these  had  accrued  absohitely,  so  that  the  limitation  over  could 
have  no  operation.  With  respect  to  the  provisions  giving  a  discretionary  power  to 
the  trustees,  if  the  trustees  do  not  exercise  the  power,  the  only  result  is,  that  the 
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annuitant  will  receive  the  annuity,  not  weekly  or  monthly,  but  at  the  regular  quarter 
days. 

Mr.  Teed  and  Mr.  G.  L.  Russell,  for  the  Respondents,  the  residuary  legatees. 

Even  if  the  circumstances  on  which  the  interest  was  determinable  could  be 
restricted  to  incumbrances  by  way  of  anticipation,  still  these  deeds  are  olivious 
attempts  to  evade  the  terms  of  the  limitation  so  construed,  as  appears  from  the 
successive  instruments  which  have  been  executed.  But  anticipation  is  only  one  of 
the  acts  on  which  the  limitation  over  is  to  take  effect.  It  is  to  operate  in  the  event 
of  the  legatee's  assigning  or  otherwise  incumbering  the  dividends,  or  attempting  so 
to  do.  As  he  has  at  all  events  attempted  to  assign  or  incumber  the  dividends  by  the 
deeds,  and  also  by  this  petition,  the  [409]  bequest  over  has  taken  effect.  The 
testator  intended  his  trustees  to  have  a  discretionary  power  over  the  income,  an 
intention  altogether  defeated  if  these  instruments  are  valid. 

They  referred  to  Stephens  v.  James  (4  Sim.  499),  Martin  v.  Marghaiii  (14  Sim. 
230),  Brandon  v.  Aston  (2  Y.  it  C.  C.  C.  24),  BorelMm  v.  Bignall  (8  Hare,  131), 
Rochford  V.  Uackman  (9  Hare,  475). 

Mr.  Prendergast,  in  reply,  referred  to  Salmon  v.  Dean  (3  Mac.  &  Gor.  344). 

The  Lord  Justice  Knight  Bruce.  I  do  not  think  that  the  testator  here 
intended  to  prohibit  or  contemplated  any  dealing  whatever  with  arrears  of  interest 
or  of  income.  If  that  be  so,  then,  as  this  gentleman  has  done  nothing  beyond 
assigning  the  dividends  and  income  already  due  and  in  arrear  at  the  date  of  the 
assignment,  there  is  no  forfeiture. 

The  Lord  Ju.stice  Turner.  I  give  no  opinion  upon  the  question  what  would 
have  been  the  effect  of  an  attempt  on  the  part  of  the  testator  to  preclude  his  nephew 
from  assigning  an  interest  absolutely  vested  in  him.  The  question  here  is,  whether 
the  testator  has  or  not  made  that  attempt.  Such  a  construction  ought  not,  I  think, 
to  be  put  upon  an  instrument  without  clear  words  to  that  effect.  Are  we  then 
constrained  by  the  language  of  this  will  to  put  such  a  construction  upon  it  1  I  think 
not ;  but  rather  that  the  words  lead  to  a  contrary  inference.  The  words  are,  [410] 
"  But  I  hereby  direct  and  declare  that  the  said  Christian  Stulz  shall  not  have  power 
or  authority  to  anticipate,  or  otherwise  in  any  manner  to  assign  or  incumber  the  said 
dividends,  interest  and  annual  profits,  &c."  The  words  "otherwise  in  anj'  manner 
assign  or  incumber "  clearly  apply  to  the  same  subject  as  the  preceding  word 
"anticipate,"  which  can  only  have  any  force  or  effect  as  applying  to  future  dividends. 
The  whole  clause  is  perfectly  consistent  if  it  be  read  as  applying  to  future  dividends 
only. 


[411]  In  the  Matter  of  The  Dover  and  Deal  Railway,  Cinque  Ports,  Thanet 
AND  Coast  Junction  Company,  and  of  The  Joint  Stock  Companies  Windinc^ 
up  Acts,  1848  and  1849.  Lord  Londesborough's  Case.  Before  the  Lords 
Justices.     July  4,  1853;  Feb.  25,  1854. 

[S.  C.  23  L.  J.  Ch.  738 ;  18  Jur.  863.] 

The  solicitors  of  a  provisionally  registered  railway  company,  by  the  authority  of  a 
meeting,  consisting  of  three  provisional  directors,  sent  to  applicants  for  shares,  with 
the  letters  of  allotment,  a  letter  stating  that,  in  the  event  of  the  Act  not  being 
obtained,  the  directors  undertook  to  return  the  whole  of  the  deposits  without  deduc- 
tion.    The  company  was  wound  up  under  the  Winding-up  Acts.     Held, — 

1.  That  a  call  was  properly  made  upon  the  three  directors  for  the  whole  amount 
of  the  expenses  and  the  costs  of  winding  up  the  company. 

2.  That  a  director  who  had  acted  in  that  capacity  after  the  meeting  authorizing  the 
letter  of  allotment,  but  before  the  letter  had  been  sent,  and  had  not  objected  to  it, 
was  not  liable  to  contribute. 

3.  That  a  director  who  had  been  Plaintiff  in  an  action  against  a  stranger,  in  which 
the  declaration  stated  the  above  undertaking  to  have  been  given  by  the  directors, 
and  who  had  been  a  Defendant  to  a  suit  in  Chancery  instituted  by  the  stranger,  and 
had  by  his  answer  admitted  to  the  same  effect,  had  not  thereby  conclusively  adopted 
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the  undertaking,  but  might  adduce  evidence  to  shew  that  the  admission  in  the 
answer  was  made  by  mistake. 
4.  That  upon  an  appeal  of  a  contributory  from  a  call,  the  Appellant  may  shew  that 
he  ought  not  to  have  been  placed  on  the  list  of  contributories. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Kindersley,  affirming  a  call 
made  on  the  Appellants  by  the  Master  in  winding  up  the  above  company. 

The  circumstances  out  of  which  the  question  arose  are  sutficiently  stated  in  Mawatt 
and  Elliott's  case  (reported  3  De  G.  M.  &  G.  254).  The  meeting  of  provisional 
directors,  held  on  the  24th  of  January  1846  (at  which  the  letter  to  the  allottees, 
mentioned  in  the  former  report,  was  sanctioned),  was  attended  by  only  three  of  the 
provisional  directors,  viz..  Lord  Londesborough,  Mr.  Beauclerk  and  Mr.  Gore,  the 
present  Appellants. 

[412]  After  the  decision  of  the  Court  in  Mowatt  and  Elliott's  case,  the  Master  made 
the  call  now  in  question  upon  the  Appellants  only. 

The  Kespondents  were  others  of  the  provisional  directors,  but  no  evidence  had 
been  adduced  shewing  that  they  had  sanctioned  the  resolution  of  the  24th  of  January 
1846. 

Mr.  Bacon  and  Mr.  Hislop  Clarke,  for  the  Appellants. 

The  other  directors,  who  might  have  attended  on  the  24th  of  January  1846,  and 
who  never  objected  to  the  letter  then  approved  of,  although  it  was  advertized  in  the 
newspapers  and  must  have  been  known  to  them,  are  as  much  liable  as  the  Appel- 
lants ;  and  so  are  those  allottees  who  paid  their  subscriptions  before  the  letter  was  sent 
or  irrespectively  of  it.  At  all  events  the  Appellants'  undertaking  did  not  extend  to 
the  costs  of  these  proceedings.  In  Tanner  v.  Jl'oolmer  (8  Exch.  482)  some  of  the 
members  of  the  committee  of  a  projected  railway  company  agreed  by  deed  to  indem- 
nify one  of  their  body  against  the  claims  mentioned  in  a  schedule  to  the  deed,  and 
from  all  costs  and  damages  in  respect  thereof.  On  the  company  being  wound  up,  a 
call  was  made  on  the  member,  as  a  contributory,  to  meet  one  of  the  claims  specified 
in  the  schedule  and  the  costs  of  winding  up  the  company.  The  Court  of  Exchequer 
there  held,  that  the  undertaking  of  the  other  members  did  not  extend  to  this  call ; 
and  Mr.  Baron  Martin  said, — "The  payment  which  the  Plaintiff  was  compelled  to 
make,  and  in  respect  of  which  he  now  claims  to  be  indemnified,  was  in  respect  of  the 
costs  and  expenses  to  which  he  was  put  by  reason  of  the  proceedings  in  Chancery  of 
Mr.  Ellis,  and  not  in  respect  of  any  [413]  costs  and  expenses  to  which  he  was  put  by 
reason  of  the  claims  mentioned  in  the  schedule  to  the  agreement." 

Mr.  Glasse  and  Mr.  Selwyn  appeared  for  the  official  manager. 

Mr.  Daniel,  Mr.  Baily,  Mr.  Follett,  Mr.  Goodeve,  Mr.  Cairns,  Mr.  Roxburgh,  Mr. 
Mackeson  and  Mr.  Hobhouse  appeared  for  the  other  Respondents,  some  of  whom  were 
directors  and  others  allottees. 

The  Lord  Justice  Knight  Bruce.  As  to  one  class  of  those  who  are  substan- 
tially the  Respondents  on  this  occasion  we  have  no  doubt,  namely,  the  class  who  paid 
their  deposits  and  so  became  associated  with  the  undertaking  in  question,  on  the  faith 
or  in  consequence  of  the  letter  of  the  24th  of  January,  which  concludes  with  this 
passage  : — "  In  the  event  of  the  Act  not  being  obtained,  the  directors  undertake  to 
return  the  whole  of  the  deposits  without  deduction." 

The  effect  of  that  I  think  is,  that  all  the  proceedings  of  the  directors,  no  Act  having 
been  obtained,  were — as  between  them  and  the  class  of  shareholders  or  contributories, 
or  persons  paying  deposits,  whom  I  have  mentioned — at  the  risk  of  the  directors  or 
some  of  them,  but  especially  and  certainly  at  the  risk  of  Lord  Londesborough,  Mr. 
Beauclerk  and  Mr.  Gore,  alone  or  otherwise  ;  these  three  gentlemen  having  been 
present  at  the  meeting  at  which  this  letter  of  the  24th  of  January  was  authorized. 
I  am  of  opinion,  therefore,  that  this  call  cannot  be  discharged,  varied,  or  modified, 
for  the  purpose  of  bringing  anj'  liability  on  that  class  of  shareholders,  contributories 
or  persons  paying  deposits,  whichever  of  those  designations  is  the  proper  one,  and  I 
believe  it  to  be  clear  that  there  are  some  who  come  within  that  de-[414]-scription. 
It  is  said — and  perhaps  accurately  .said — that  there  are  persons  who  paid  deposits  not 
on  the  faith  or  in  consequence  of  that  letter.  This  is  not  at  present  established.  But 
we  are  at  present  of  opinion,  .subject  to  any  observations  that  counsel  may  desire  to 
make  on  the  subject,  that  the  point  ought  to  be  left  open,  so  as  to  enable  an  applica- 
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tion  to  be  made  to  the  Master  with  respect  to  it ;  aud  that  we  ought  not,  in  the 
meantime,  on  the  ground  of  the  pendency  of  any  such  ciuestion,  or  rather  the  possi- 
bility of  raising  any  such  question,  to  disturb  or  interfere  with  the  call  made  on  the 
three  gentlemen  on  whom  alone  it  stands  at  present  made.  Then  comes  an  important 
point  between  the  three  gentlemen,  namely.  Lord  Londesborough,  Mr.  Gore  and  Mr. 
Beauclerk,  on  the  one  side,  and  the  other  directors  on  the  other ;  it  is  said,  perhaps 
correctly,  that  the  letter  of  the  24th  of  Januarj^  was  e.xtra  the  usual  cour.se  of  Inisiness 
and  of  duty — extra  the  proper  course,  and  that,  therefore,  however  well  intended, 
the  other  directors,  namely,  the  directors  not  present  at  the  meeting  at  which  the 
letter  was  resolved  upon,  ought  not  to  be  made  liable  to  the  consequences.  And  it 
seems  a  question  (subject  to  any  observations  that  may  be  addressed  to  us)  not 
perfectly  clear  at  present  one  way  or  the  other,  whether  the  other  directors  or  an}'  of 
them  have  so  acted  as  to  bring  themselves  within  the  obligation  of  this  letter — so 
acted  as  to  adopt  the  concluding  paragraph  of  the  document. 

There  is,  however,  a  question  still  more  important  that  remains,  namely,  the  ques- 
tion, whether  the  directors  whom  we  have  not  yet  heard  are  liable,  even  supposing 
them  not  affected  by  this  letter,  for  a  considerable  portion  at  least  of  the  costs  for 
which  this  call  has  been  made ;  not  exclusively  liable,  but  liable,  if  at  all,  together 
■with  Lord  Londesborough,  Mr.  Gore  and  Mr.  Beauclerk.  Considering  that  these 
three  gentlemen  are  certainly  [415]  liable,  and  that  the  liability  of  others  with  them 
does  not  stand  at  present  clearly  established,  we  propose,  subject  to  what  we  may 
hear,  to  leave  this  question  also  open  to  any  application  before  the  Master  that  any 
person  may  think  proper  to  make. 

We  are  disposed  to  dismiss  the  appeal  without  prejudice  to  any  question  between 
Lord  Londesborough,  Mr.  Gore  and  Mr.  Beauclerk  on  the  one  hand,  and  the  other 
directors  on  the  other,  and  without  prejudice  to  any  question  between  Lord  Londes- 
borough, Mr.  Gore  and  Mr.  Beauclerk  and  the  other  directors  or  any  of  them  on  the 
one  hand,  and  such  contributories,  if  any,  as  have  paid  their  depo.sits  not  on  the  faith 
nor  in  con.sequence  of  the  letter  of  the  24th  of  January  1846,  on  the  other  ;  and  to 
give  liberty  to  any  person  to  proceed  before  the  Master  as  he  may  be  advised  with 
respect  to  these  reserved  questions,  reserving  also  the  costs. 

The  Lord  Justice  Turner.  I  concur  in  the  observations  made  by  my  learned 
brother.  As  to  the  rights  and  liabilities  of  the  parties  who  paid  their  deposits  on  the 
faith  of  the  guarantee,  I  see  no  ground  on  which  any  of  those  parties  could,  in  any 
event,  be  liable  beyond  the  deposits  paid  by  them.  Whether  they  can  be  held  liable 
to  the  extent  of  the  deposits  which  they  paid  must  depend  upon  the  terms  of  the 
letter  containing  the  guarantee.  That  letter  contains  this  expression,  "In  the  event 
of  the  Act  not  being  obtained,  the  directors  undertake  to  return  the  whole  of  the 
deposits  without  deduction  ; "  an  expression  which  seems  to  me  to  intimate  distinctly 
to  the  persons  to  whom  it  was  addressed,  that  they  were  not  to  be  liable  for  any 
costs  or  expenses  which  might  be  incurred,  or  for  any  debts  which  might  be  contracted, 
unless  the  Act  of  Parlia-[416]-ment  should  be  obtained.  It  amounts,  in  substance 
(whatever  may  be  the  form  of  expres.sion),  to  an  agreement  that,  in  the  event  of  there 
being  no  Act,  the  parties  who  paid  upon  the  faith  of  it  shall  not  be  liable  beyond  the 
amount  of  their  deposits.  It  was  said,  that  the  subscribers'  agreement  was  subse- 
quently signed,  and  that  it  extends  the  liability  of  these  parties.  But  upon  what 
footing  was  the  subscribers'  agreement  signed  ?  Upon  the  footing  of  the  agreement 
which  had  been  previously  entered  into.  And  whatever,  therefore,  might  be  the 
liability  at  law  upon  the  subscribers'  agreement,  there  would  be  a  right  in  equity  on 
the  part  of  those,  who  signed  on  the  faith  of  the  previous  agreement,  to  control  the 
legal  liability.  I  feel  no  doubt,  therefore,  that  the  contributories  who  signed  the 
subscribers'  agreement,  or  became  parties  to  the  concern  upon  the  faith  of  the  letter 
of  the  24th  January  184fi,  caimot,  as  between  them  and  the  directors,  be  made 
liable. 

At  the  same  time,  it  not  having  yet  been  ascertained,  whether  there  were  or  were 
not  any  contributories  who  did  not  sign  the  subscribers'  agreement  upon  the  faith  of 
that  letter,  it  is  due  to  the  three  directors  who  have  been  charged  with  the  whole 
amount  of  the  costs  and  expenses,  and  of  the  debts  which  have  been  incurred,  that 
they  should  not  be  precluded  from  any  right  which  they  may  have  against  such  parties, 
if  any  such  there  are.     The  point  which  arises  between  the  three  directors  on  whom 
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the  call  has  been  made  and  the  other  directors,  with  reference  to  the  liabilities  of 
those  other  directors  to  contribute,  depends  upon  wholly  different  considerations,  and 
this  point  does  not  seem  to  me  to  have  received  the  consideration  to  which  it  may 
ultimately  be  entitled  ;  because  it  may  well  be,  that  although  there  maj'  be  no  liability 
attaching  upon  those  other  directors,  in  respect  of  the  letter  of  the  24th  January  1846, 
all  or  some  of  them  may  be  liable  for  some  portion  of  the  costs  which  [417]  have  been 
incurred.  I  refer  particularly  to  the  costs  of  the  action  which  was  brought  under  the 
order,  in  which  one  at  least  of  these  other  parties  seems  to  have  concurred,  for  he  was 
the  chairman  of  the  meeting  at  which  that  action  was  directed  to  be  brought.  The 
case,  however,  is  not  in  a  state  in  which  any  declaration  of  liability  can  be  made.  In 
this  state  of  circumstances,  it  seems  to  me  that  the  only  safe  course  is  to  reserve  the 
question  of  liability,  retaining  the  present  call  on  the  parties  who  are  clearly  liable, 
and  reserving  also  the  question  of  the  costs. 

The  following  were  the  minutes  of  the  order,  "Dismiss  the  appeal  without 
prejudice  to  any  question  between  Lord  Londe.sborough,  Mr.  Gore  and  Mr. 
Beauclerk  and  the  other  directors  on  the  one  hand,  and  the  other  directors  on  the 
other  ;  and  also  without  prejudice  to  any  question  between  Lord  Londesborough, 
Mr.  Gore  and  Mr.  Beauclerk  and  the  other  directors  on  the  one  hand,  and  such  of 
the  allottees  as  may  have  signed  the  deed  not  on  the  faith  of  the  letter  of 
guarantee  on  the  other  hand ;  with  liberty  to  all  parties  to  take  any  proceeding 
before  the  Master  or  otherwise  as  they  may  be  advised.  Reserve  all  costs  both 
here  and  before  the  Vice-Chancellor  and  the  Master." 

Under  the  liberty  reserved  b3'  this  order  evidence  was  adduced  before  the  Master- 
on  behalf  of  Lord  Londesborough,  to  shew  that  five  other  directors  had  rendered 
themselves  liable  to  contribute  to  the  payment  of  the  amount  for  which  the  call  had 
been  made.  The  Master  however  found  that  no  one  of  these  five  directors  was  liable 
so  to  contribute. 

[418]  Feb.  25.  Lord  Londesborough  appealed  against  this  decision,  and  the  appeal 
now  came  on  to  be  heard  before  the  Lords  Justices.  The  material  circumstances 
relating  to  the  cases  of  these  five  directors  were  the  following. 

The  first  case  was  that  of  a  Mr.  Brent,  who  was  appointed  a  director,  or  one  of 
the  members  of  the  committee  of  management  of  the  company  on  the  1st  of 
November  184-5,  and  was  also  a  shareholder.  The  grounds  on  which  it  was. 
contended  that  he  was  liable  to  contribute  were,  first,  that  he  had  attended  at 
meetings  held  after  the  resolution  of  the  24th  of  January  1846  had  been  passed, 
without  taking  any  step  for  the  purpose  of  disturbing  that  resolution.  Secondly, 
that  he  was  one  of  the  Plaintifts  in  an  action  brought  against  the  chairman  of  the 
South-Eastern  Railway  Company  by  some  of  the  directors  of  the  Dover,  Deal  and 
Cinque  Ports  Railway  Company,  upon  an  agreement,  part  of  which  was  that  the 
directors  of  the  Dover,  Deal  ancl  Cinque  Ports  Railway  Company  should  undertake 
with  their  shareholders  that  they  should  be  responsible  for  the  return  of  the  whole 
amount  of  the  deposits.  Thirdly,  that  in  a  suit  in  Chancery,  instituted  by  the 
chairman  of  the  South-Eastern  Railway  Company  against  Mr.  Brent  and  other  of  the 
directors  of  the  Dover,  Deal  and  Cinque  Ports  Railway  Company,  Mr.  Brent  and 
other  directors  of  the  latter  Company  put  in  their  answer,  stating,  among  other 
things,  that  they  and  the  committee  of  management  entirely  acquiesced  in  and 
accepted  the  terms  stated  in  the  letter  of  the  23d  of  January,  as  the  Plaintift'  well 
knew  ;  and  that,  under  the  circumstances  aforesaid,  and  relying  on  the  promise  and 
assurance  as  aforesaid  of  the  Plaintiff,  the  said  committee  of  management  of  the 
Dover,  Deal  and  Cinque  Ports  Railway  Company,  including  the  Defendants,  pro- 
ceeded to  allot  [419]  the  shares  in  the  company,  and  each  letter  of  allotment  was 
accompanied  by  a  printed  copy  of  the  letter  of  the  23d  of  January,  as  finally 
approved  and  settled  by  the  Plaintiff.  Evidence  was,  however,  adduced  before  the 
Master  to  shew  that  this  statement  in  the  answer  was  inserted  by  mistake  and  was 
not  according  to  the  facts  of  the  case.  Fourthly,  that  Mr.  Brent  attended  meetings 
held  on  the  26th  of  March  1846,  and  the  1st  of  April  1846,  when  resolutions  were 
passed,  having  reference  to  an  application  to  the  South-Eastern  Railway  Company 
for  a  copy  of  the  minute  of  the  order  by  which  that  company  had  agreed  to  the 
terms  of  the  arrangement  with  the  Dover,  Deal  and  Cinque  Ports  Railway  Company. 

The  second  case  was  that  of  a  Mr.  De  Burgh,  who  had  attended  a  meeting  held 
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on  the  27tli  of  Jaiuiaiy,  at  which  however  it  did  not  appear  that  anything  passed  on 
the  subject  of  the  contract  or  arrangement  between  the  .South-Eastern  liailway 
Company  and  the  Dover,  Deal  and  Cinque  Ports  Railway  Company.  Mr.  De  Burgh 
was  not  a  shareholder. 

Another  case  was  that  of  Colonel  Dickson,  who  had  attended  a  meeting  on  the 
19th  of  November,  and  was  party  to  some  of  the  ncgociations  with  the  South-Eastern 
Kailway  Company,  but  not  to  the  conclusion  of  the  arrangement  between  the 
companies.     He  was  not  a  shareholder. 

Another  case  was  that  of  a  Mr.  Thompson,  who  became  a  director  on  the  29th  of 
February,  and  was  an  active  party  in  the  commencement  of  the  action  against  Mr. 
MacGregor.     He  was  also  a  shareholder. 

The  remaining  case  was  that  of  a  Mr.  Mackeson,  the  [420]  circumstances  of  which 
were  substantially  the  same  as  those  of  Mr.  De  Burgh. 

Mr.  Bacon,  Mr.  Hislop  Clarke  and  Mr.  Honeyman,  for  the  Appellant. 

Mr.  Selwyn,  for  the  official  manager. 

Mr.  Follett,  Mr.  Goodeve,  Mr.  Caini.s,  and  Mr.  Mackeson,  for  the  other 
Respondents. 

The  Lord  Justice  Knight  Bruce.  I  doubt  very  much  whether  the  order 
directing  this  company  or  intended  company  to  be  wound  up  ought  to  have  been 
made,  and  whether  being  made  it  ought  to  stand.  That,  however,  is  not  the 
question  now  before  the  Court.  We  must  act  upon  it  as  a  subsisting  and  valid 
order.  A  call  has  been  made  hy  the  Master  upon  three  gentlemen  and  three  only. 
As  I  understand,  each  of  the  three  was  not  merely  a  director  but  was  a  shareholder 
also.  One  of  these  gentlemen.  Lord  Londesborough,  complains  of  the  call  only  to 
this  extent — that  five  other  gentlemen  (Respondents  on  this  occasion),  or  some  one 
or  more  of  those  five,  ought  to  have  been  associated  with  himself  and  Mr.  Gore  and 
Mr.  Beauclerk  in  the  call,  for  the  purpose  of  being  jointly  lialjle  with  him.  That  is  the 
point  for  decision  before  us  and  that  alone.  The  question  is  not,  whether,  if  Lord 
Londesborough  shall  pay  this  call,  he  will  be  entitled  to  sue  the  other  five 
gentlemen,  the  Respondents,  or  any  one  or  more  of  them,  for  contribution.  The 
question  is,  whether  the.se  gentlemen  are  contributories  to  the  company  or  alleged 
companj'  ordered  to  be  wound  up. 

Now  as  to  three  of  the  five  Respondents  it  is,  I  appre-[421]-hend,  quite  impossilile 
so  to  decide,  for  not  one  of  the  three  ever  took  or  accepted  or  had  a  share  in  any 
sense  of  the  expression.  It  is  true  that  they  were  in  such  positions  that  (to  use  a 
common  phrase)  they  might  have  had  shares  for  the  asking  for  them.  But  the 
application  was  not  made  ;  not  one  of  them  was  legally  or  equitably  invested  with 
anj'  share.  They  may  or  may  not  be  on  the  Master's  list  of  contributories.  Li  my 
opinion,  if  they  are  there,  they  ought  not  to  be  there,  and  it  has  been  decided  that, 
if  upon  application  to  the  Court  in  respect  to  a  call,  it  shall  appear  in  a  satisfactory 
manner,  that  any  of  those  on  whom  the  call  purports  to  be  made,  though  on  the  list 
of  contributories,  ought  not  to  be  on  that  list,  the  call  ought  not  to  be  enforced 
against  such  persons.  Li  my  opinion,  it  is  manifest  that  Colonel  Dickson,  Mr.  De 
Burgh  and  Mr.  Mackeson,  are  in  that  situation.  The  present  application  must 
therefore,  in  my  judgment,  be  refused  as  against  these  three  gentlemen.  The 
question  then  is  confined  to  Mr.  Brent  and  Mr.  Joseph  Thompson.  Now  the  three 
gentlemen,  of  whom  one  makes  this  motion,  entered  into  a  certain  engagement  to 
return  the  deposits  of  all  those  who  might  become  shareholders  without  deduction. 
That  intention — that  promise — that  agreement — must  be  taken  to  have  been 
communicated  to  all  who  afterwards  became  shareholders.  Did  that  promise,  did 
that  undertaking,  bind  at  the  time  when  it  was  made  any  but  the  three  persons 
promising?  I  apprehend  most  clearly  not.  It  was  beyond  the  powers  of  the 
directors  so  to  bind  others,  and  no  one  was  affected  by  the  undertaking  except  the 
three  ;  no  one  is  affected  by  it  but  the  three,  except  so  far  as  any  other  persons  or 
any  other  person  may,  by  sul)sequent  ratification  or  adoption,  have  become  associated 
in  the  promise  for  equal  liability.  The  burthen  of  proof  in  that  respect  is  wholly 
upon  those  who  make  the  allegation,  because,  in  the  absence  of  proof,  it  is  clear  that 
the  [422]  liability  only  falls  upon  the  three.  The  question  is,  whether  Lord 
Londesborough  does  prove  that  allegation. 

Mr.  Brent  and  Mr.  Joseph  Thompson  stand  each  in  two  positions,  one  that  of 
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shareholder  and  the  other  that  of  director.  Considered  merely  as  shareholders,  they 
are  entitled  to  the  benefit  of  the  promise  made  by  the  three.  It  is  in  the  capacity 
of  directors  that  they  are  to  be,  if  at  all,  associated  in  a  liability  to  the  performance 
of  the  promise.  Each  of  them  denies  that  he  adopted  the  promise  or  became  or 
intended  to  become  liable  to  it.  Notwithstanding  that  denial,  it  is  asserted,  that 
their  acts  amounted  to  an  association  of  themselves  in  the  promise  (whether  it  be 
called  ratification,  sanction,  adoption  or  by  any  other  term) ;  but,  as  it  seems  to  me, 
all  the  acts  that  have  been  done  are  equally  consistent  with  either  supposition.  It 
is  at  least  as  natural  and  reasonable  to  suppose  that  they  acted  as  directors,  meaning 
that  the  contract  with  the  South-Eastern  Kailway  Company  should  be  executed, 
but  that  they  should  not  come  under  a  liability  to  indemnify  the  shareholders,  if 
that  intended  combination  between  the  two  companies  should  not  take  effect,  as  that 
there  was  a  different  intention.  There  seems  hardlj^  to  have  been  an  act  which  is  not 
equally  referable  to  either  intention ;  and  if  I  am  to  consider  probabilities,  the 
probability  is,  that  neither  of  them  would  without  necessity  undertake  an  onerous 
liability  under  which  he  was  not,  and  which  he  might  avoid.  It  would  require  clear 
evidence  to  prove  that  a  man  did  intend  to  place  himself,  and  did  consequently  place 
himself,  in  such  a  po-sition.  Now  I  can  see  no  such  plain  or  clear  evidence  of 
intention.  I  can  see  nothing,  as  I  said,  but  a  series  of  acts  consistent  either  with 
the  existence  or  the  absence  of  such  an  intention. 

Eeliance  has  been  placed  upon  the  declaration  in  the  [423]  action,  and  upon  the 
answers  in  the  suit  in  Chancery  ;  and  for  the  present  purpose  I  will  assume  the 
declaration  to  be  in  evidence  as  an  admission,  or  to  be  capable  of  being  used  as  an 
admission,  without,  however,  giving  any  opinion  upon  that  point.  But  the  declaration 
was  a  declaration  in  an  action  in  which  only  Mr.  MacGregor,  as  I  understand  it,  on 
his  own  behalf  or  on  behalf  of  the  South-Eastern  Railway  Company,  was  a  Defendant, 
and  the  answers  were  in  a  cause  in  which  Mr.  MacGregor  in  the  same  character  was,  as 
I  understand  the  facts,  the  only  Plaintiff.  They  are,  therefore,  as  Mr.  Cairns  very 
properly  observed,  not  in  the  nature  of  estoppels  ;  they  are  not  here  to  be  considered 
as  within  those  rules  of  pleading  which  apply  to  proceedings  between  the  parties 
to  the  particular  litigation.  They  are  used  for  another  purpose,  and  are  merely  ad- 
missions in  the  technical  sense  of  that  phrase  when  we  are  speaking  of  the  law  of 
evidence  ;  and  as  to  those  probably  the  rule  cannot  be  better  expressed  than  it  was 
by  Mr.  Justice  Bayley,  in  the  case  of  Heanc  v.  Bogers  (9  B.  &  C.  577-.586),  where  he 
says,  "  There  is  no  doubt  but  that  the  express  admissions  of  a  party  to  the  suit,  or 
admissions  implied  from  his  conduct,  are  evidence  and  strong  evidence  against  him  ; 
but  we  think  that  he  is  at  liberty  to  prove  that  such  admissions  were  mistaken  or 
were  untrue,  and  is  not  estopped  or  concluded  by  them,  unless  another  person  has 
been  induced  by  them  to  alter  his  condition.  In  such  a  case,  the  party  is  estopped 
from  disputing  their  truth  with  respect  to  that  person  (and  those  claiming  under  him) 
and  that  transaction  ;  but  as  to  third  persons  he  is  not  bound.  It  is  a  well-established 
rule  of  law,  that  estoppels  bind  parties  and  privies,  not  strangers."  I  am  of  opinion, 
that  this  case  is  not  brought  within  any  of  the  exceptions  that  Mr.  Justice  Bayley 
mentions  ;  that  accordingly  it  is  competent  to  each  of  the  persons  whose  [424]  answers 
have  been  read  against  them  to  shew,  that  the  answers  were  through  mistake  or 
otherwise  inaccurate  ;  and  we  have  to  consider  the  matter  here  as  mereh'  in  a  civil 
point  of  view,  and  not  for  any  purpose  directl}'  or  indirectly  criminal.  Now  the 
evidence,  besides  the  declaration  and  the  answers,  clearly  satisfies  me  that  the  facts 
must  be  considered  as  they  would  have  been  independently  of  the  declaration,  and 
independently  of  the  answers.  That  being  so,  I  can  see  no  sufficient  ground  upon 
which  Lord  Londesborough,  on  whom  the  burthen  of  proof  lies,  can  say  to  Mr  Brent 
or  to  Mr.  Thompson,  that  either  of  them  did  as  a  director  come  under  that  liability 
under  which  there  was  no  obligation  upon  either  to  come ;  and  since,  as  shareholders, 
they  are  entitled  to  the  benefit  of  the  promise,  and  as  directors  they  have  not 
come  under  an  obligation  to  perform  it,  I  am  of  opinion  that  the  Master  is  wholly 
right. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case,  said  :  Three  points 
are  urged  as  to  Mr.  Brent,  for  the  purpose  of  fixing  him  with  a  liability  to  a  portion 
of  this  call.  In  the  first  place  it  is  said,  that  he  had  been  appointed  a  director  of 
this  company,  or  one  of  the  members  of  the  committee  of  management  of  the  company, 
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on  the  1st  of  November  1845  ;  that  he  attended  at  the  subsequent  nicetinij;.s  after 
the  resolution  of  the  24th  of  January  1846  had  been  passed  ;  and  that  he  took  no 
steps  for  the  purpose  of  disturbing  that  resolution.  In  tlie  second  place  it  was  said, 
that  he  was  one  of  the  Plaintifls  in  the  action  brought  against  the  chairman  of  the 
South-Eastern  Eailway  Company,  upon  the  footing  of  the  arrangement  with  the 
Dover,  Deal  and  Cinque  Ports  Railway  Company,  part  of  which  arrangement  was 
that  the  directors  of  the  Dover,  Deal  and  Cinque  Forts  Railway  Company  should 
undertake  with  their  shareholders  that  they  would  [425]  be  responsible  for  the  return 
of  the  whole  amount  of  the  deposits.  And,  thirdly,  it  was  said  that  Mr.  Hrent  had 
admitted  in  the  answer  put  in  hy  him  to  the  bill  filed  by  the  chairman  of  the  South- 
Eastern  Railway  Company  his  full  acquiescence  and  agreement  in  the  arrangement. 
It  is  also  said  that  there  were  some  resolutions  of  the  26th  of  March  and  the  1st  of 
April  1846,  which  had  reference  to  an  application  to  the  South-Eastern  Railway 
Company  for  a  copy  of  the  minute  of  the  order  by  which  they  had  agreed  to  the 
terms  of  the  arrangement  with  the  Dover,  Deal  and  Cinque  Ports  Railway  Company. 
All  these  facts  are  said  to  shew  such  a  case  of  concurrence  on  the  part  of  Mr.  Brent 
in  the  arrangement  with  the  South-Eastern  Railway  Companj^,  and  in  the  undertaking 
that  the  directors  of  the  Dover,  Deal  and  Cinque  Ports  Railway  Company,  should 
become  liable  to  their  shareholders  for  the  return  of  the  deposit,  as  to  fix  a  liability 
upon  him. 

We  must  examine  separately  these  several  grounds.  With  reference  to  the  first, 
Mr.  Brent  not  having  attempted  to  disturb  the  resolution  of  the  24th  of  January, 
the  earliest  attendance  which  took  place  at  the  board  of  the  Dover,  Deal  and  Cinque 
Ports  Railway  Company  on  the  part  of  Mr.  Brent,  after  the  passing  of  that  resolution, 
was  on  the  26th  of  February  1846  ;  and  it  is  in  evidence  befoie  us,  that  the  allot- 
ment of  the  shares  in  this  company  was  completed  as  earlj'  as  the  2d  of  February 
1846,  and  that  the  letters  were  sent  out  with  the  issue  of  the  shares.  How  then 
could  anything  have  been  done  on  the  part  of  Mr.  Brent,  which  would  have  had  the 
eflect  of  undoing  what  had  already  been  done  by  Lord  Londesborough  and  the  other 
two  members  of  the  committee  of  management  as  early  as  the  24th  of  January  1846? 
It  seems  to  me  therefore  that  neither  Mr.  Brent's  attendance  on  the  26th  of 
February,  nor  his  attendance  [426]  at  the  subsequent  meetings,  can  be  sufficient  to 
render  him  liable.  Then  as  to  Mr.  Brent  having  been  a  Plaintiff  in  the  action  which 
was  brought  against  the  chairman  of  the  South-Eastern  Railway  Company.  That 
was  an  action  brought  by  the  directors  of  the  Dover,  Deal  and  Cinque  Ports  Railway 
Company,  of  whom  Mr.  Brent  was  one  at  the  time  when  the  arrangement  with  the 
South-Eastern  Railway  Company  was  made.  And  Mr.  Brent  having  been  a  director 
at  that  time,  he  was  bound  to  bring  the  action  for  the  benefit  of  the  company,  upon 
having  an  indemnity  for  the  use  of  his  name.  Moreover,  the  object  of  the  action 
was  to  recover  damages  against  the  South-Eastern  Railway  Company  ;  and  it  does 
not  follow,  from  his  concurrence  in  an  action  to  recover  damages  against  that  company, 
that  he  had  agreed  to  indemnify  the  shareholders  of  his  own  company.  That  obliga- 
tion depends  not  upon  the  contract  between  the  South-Eastern  Railway  Company 
and  the  Dover,  Deal  and  Cinque  Ports  Railway  Company,  but  upon  the  issuing  of 
the  letters  by  the  committee  of  management  of  the  Dover,  Deal  and  Cinque  Ports 
Railway  Company. 

With  regard  to  the  answer  of  Mr.  Brent  and  his  Co-defendants  in  the  Chancery 
suit,  they  say — [His  Lordship  read  the  passage  from  the  answer,  the  substance  of  which 
is  stated,  4  De  G.  M.  &  G.  418.J 

This  is  an  admission  of  the  Defendants'  concurrence  in  the  terms  of  the  arrange- 
ment. But  the  arrangement  was  an  undertaking,  on  the  part  of  certain  of  the 
directors,  that  all  the  directors  should  guarantee  all  the  shareholders,  and  that 
arrangement  had  actually  been  carried  into  effect  by  the  issue  of  the  letters  before 
the  time  when  Mr.  Brent  is  shewn  to  have  been  in  any  way  privy  to  it.  It  does  not 
seem  to  me  therefore  that  anything  contained  in  the  answer  can  affect  Mr.  Brent. 
With  respect  to  the  resolutions  of  March  and  April  1846,  those  resolutions  [427] 
were  merely  entered  into  for  the  purpose  of  calling  on  the  directors  of  the  South- 
Eastern  Railway  Company,  to  produce  certain  resolutions  of  the  latter  company, 
for  the  purposes  of  the  action.  It  appears  to  me  that  the  case  as  against  Mr.  Brent 
fails. 
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The  case  of  Mr.  De  Burgh  stands  on  grounds  somewhat  different,  and,  in  one 
respect,  somewhat  more  favourable  to  Lord  Londesborough,  for  Mr.  De  Burgh  attended 
the  meeting  of  the  27th  of  January,  and,  at  that  period,  the  allotment  had  not  been 
completed  ;  whereas  the  allotment  had  been  actuall}'  completed  before  Mr.  Brent  was 
brought  into  connection  with  the  company.  But  the  question  is,  whether  the 
circumstance  of  the  allotment,  not  having  been  completed  before  the  27th  of  January, 
is  to  make  Mr.  De  Burgh  liable  with  Lord  Londesborough  in  respect  of  the  undeitaking, 
contained  in  the  resolution  of  the  24th  of  January.  Now  it  is  not  proved  that  Mr. 
De  Burgh  took  any  part  whatever  in  the  allotment  of  the  shares,  and  I  do  not  see 
how  any  liability  is  to  be  fixed  upon  him  as  between  him  and  Lord  Londesborough, 
on  the  mere  ground  that  he  did  not  interfere  upon  the  27th  for  the  purpose  of  stopping 
that  act  being  done,  which  Lord  Londesborough  had  directed  to  be  done  on  the  24th. 
With  reference  to  the  action,  and  with  reference  to  the  answer,  the  case,  as  to  Mr. 
De  Burgh,  stands  precisely  on  the  same  footing,  according  to  the  view  I  take  of  it,  as 
the  case  against  Mr.  Brent. 

The  case  of  Colonel  Dickson  is  certainly  the  weakest  of  the  whole,  for  the  last 
meeting  which  he  attended  took  place  on  the  19th  of  November,  whereas  this  arrange- 
ment with  the  South-Eastern  Railway  Company  was  not  made  until  the  month  of 
January,  and  the  letters  under  which  the  liability  arose  to  the  shareholders  in  the 
£428]  company,  were  not  issued  until  the  24th  of  that  month.  The  only  circumstance 
which  could  affect  the  liability  of  Colonel  Dickson  is,  that  of  his  having  been  a  party 
to  the  negotiations  between  the  South-Eastern  Eailwa}'  Company  and  the  Dover, 
Deal  and  Cinque  Ports  Railway  Company.  But  Colonel  Dickson  was  not  a  party  to 
the  conclusion  of  these  negotiations,  nor  is  there  anything  to  shew  that  he  ever  con- 
curred in  the  conclusion  of  the  arrangement  which  was  completed  or  carried  out  at 
the  meeting  of  the  24th  of  Jainiary. 

As  to  Mr.  Thompson,  the  observations  which  I  have  made  on  the  other  cases  apply. 
He  did  not  come  in  until  the  29th  of  February.  It  is  true  he  was  an  active  party  in 
the  commencement  of  the  action  against  Mr.  MacGregor,  and  seems  to  have  directed 
that  action  to  be  brought ;  but  (as  I  observed  in  Mr.  Brent's  case)  that  action  was 
trought  for  the  benefit  of  the  company,  and  does  not,  in  my  mind,  import  or  create 
any  liability  on  the  part  of  Mr.  Thompson  to  the  shareholders  in  the  Dover,  I)eal  and 
Cinque  Ports  Railway  Company. 

As  to  Mr.  Mackeson,  I  think  his  case  stands  exactly  on  the  same  footing  as  the 
case  of  Mr.  De  Burgh,  and  looking  therefore  at  the  cases  of  these  several  parties,  it 
does  not  appear  to  me,  that  Lord  Londesborough  has  established  his  case  against  any 
one  of  them. 

The  principles  on  which  the  decision  in  the  case  of  The  Charitable  Corporation  v. 
Sutton  (2  Atk.  400)  proceeded,  do  not  seem  to  me  to  be  wholly  inapplicable  to  the 
present  case.  In  that  case  there  was  a  committee  of  management.  Of  that  committee 
some  of  the  members  acted  far  beyond  their  authority  :  others  stood  by  and  did  not 
[429]  interfere.  Lord  Hardwicke  said,  that  those  who  had  done  the  acts  were  first 
liable ;  the  others  in  the  second  degree.  Here  the  acts  done  were  done  under  the 
resolution  of  Lord  Londesborough,  and  the  two  others  who  concurred  with  him 
passed  on  the  24th  of  January  ;  and  if  the  other  directors  could  be  made  liable  to 
the  shareholders,  from  their  not  having  interfered  to  disturb  those  acts,  they  would, 
according  to  the  principle  of  The  Charitable  Corporation  v.  Sutton,  be  liable,  only  in  the 
second  degree,  to  the  shareholders  of  the  company.  If,  as  between  them  and  the 
shareholders,  they  would  be  liable  only  in  the  second  degree,  I  am  at  a  loss  to  see 
on  what  gi-ound  the  party,  liable  in  the  first  degree,  can  establish  a  charge  against 
them. 

The  Lord  Justice  Knight  Bruce.  Lord  Londesborough  will  not  have  to  pay 
any  increase  of  costs,  occasioned  by  the  Master's  rejection  of  the  answers  as  evidence  ; 
but,  with  that  exception,  we  think  that  he  must  pay  the  costs. 
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[430]     Hills  v.  Kowland.     Before  the  Lords  Justices.     Jtme  11,  1853. 
[S.  C.  1  W.  R.  422.] 

By  a  lease  empowering  the  lessee  to  build,  he  covenanted  to  cultivate  the  part  of  the 
demised  land,  on  which  no  buildings  should  be  erected,  in  a  husbandlikc  manner, 
and  there  was  a  clause  of  forfeiture  for  breach  of  covenant.  The  les.see  built  a 
vitriol  factor}'  on  the  land,  with  the  knowledge  of  the  lessor,  but  being  obliged  to 
discontinue  the  manufacture  by  an  indictment,  he  pulled  down  the  manufactory, 
and  paid  part  of  the  proceeds  of  the  building  materials  to  the  lessor,  in  pursuance 
of  an  agreement  between  them.  Held,  that  the  lessor  had  not  in  equity  precluded 
himself  from  entering  for  the  non-cultivation  of  the  land  after  the  manufactory  was 
pulled  down,  and  an  injunction  to  restrain  an  action  of  ejectment  was  dissolved. 

'Jiuvre,  whether  a  statement  framed  thus,  "it  being  at  variance  with  the  intention, 
itc.,"  is  a  sufficient  allegation  of  a  fact  in  a  bill. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuart  granting,  on  motion, 
an  injunction  to  restrain  execution  on  a  judgment  at  law,  upon  an  ejectment  for 
lireach  of  covenants  in  a  lease. 

The  lease  was  dated  the  21st  of  February  18'44,  and  was  made  between  James 
Messenger  the  elder,  and  Mary  Ann  his  wife,  and  James  Messenger,  George  Bance 
and  Mary  Ann  his  wife,  of  the  first  part ;  Henry  Kowland  and  James  Smith  of  the 
second  part ;  and  Arthur  Hills  of  the  third  part.  It  contained  a  covenant  by  Arthur 
Hills  (the  lessee)  in  the  following  words  : — "  And  the  said  Arthur  Hills,  for  himself, 
his  heirs,  executors,  administrators  and  assigns,  doth  hereby  also  covenant,  promise 
and  agree  that  he  or  they  shall  or  will  use,  cultivate  and  manage  such  part  of  the 
said  pieces  or  parcels  of  land,  upon  which  no  buildings  shall  be  erected,  in  a  good  and 
liusliandlike  manner  and  condition,  and  shall  not  sell  from  off  the  said  land  any  soil, 
earth  or  gravel  therefrom,  except  that  he,  the  said  Arthur  Hills,  his  executors, 
administrators  and  assigns,  shall  and  may,  if  he  or  they  shall  think  proper,  dig  up 
and  convert  the  soil  of  the  said  piece  of  ground,  now  used  as  a  brick  field,  into  bricks, 
and  to  burn  the  same  thereon  for  the  purpose  of  using  the  same  in  any  buildings  or 
erections  upon  the  said  demised  premises,  but  not  otherwise,  paying  unto  the  said 
lessors  for  the  [431]  time  being  at  and  after  the  rate  of  2s.  per  1000  for  such  bricks 
so  made  thereon  by  him,  the  said  Arthur  Hills,  his  executors,  administrators  and 
assigns,  and  shall  and  will,  from  time  to  time,  and  at  all  times  during  the  said  term, 
at  his  and  their  own  costs  and  charges,  keep  in  good  repair  all  buildings  which  may 
hereafter  be  erected  thereon,  and  every  part  thereof,  and  shall  and  will,  if  he  shall 
erect  a  dwelling-house  thereon,  paint  in  good  oil  colours  all  such  parts  of  the  outside 
thereof  as  are  usually,  or  ought  to  be  painted  once  in  every  four  years,  and  the  inside 
parts  thereof  once  every  seven  years  of  the  said  term." 

Soon  after  the  execution  of  the  lease  the  lessee  erected  upon  the  demised  land  a 
vitriol  manufactory,  and  also  a  naphtha  manufactory,  and  nearlj'  covered  the  whole 
of  the  land  with  the  buildings  constituting  such  manufactories,  the  vacant  ground 
being  used  in  connexion  therewith  ;  and  such  erections  were  built  and  completed  with 
the  knowledge  and  consent  of  the  lessors,  who  were,  before  the  lease  was  granted,  well 
aware  of  the  purposes  to  which  the  land  was  to  be  applied. 

Sometime  in  the  j'ear  18.51  an  indictment  was  preferred  against  the  lessee  in 
respect  of  the  vitriol  and  naphtha  manufactories,  and  the  other  buildings  in  connexion 
therewith,  being  a  nuisance.  By  reason  of  this  proceeding,  and  of  the  buildings  not 
being  adapted  to  any  other  purpose,  it  was  arranged  between  the  lessors  and  the 
lessee  that  the  buildings  should  be  taken  down,  and  the  materials  sold,  and  part  of 
the  proceeds  paid  to  the  lessors.  This  arrangement  was  carried  into  effect,  and  two 
sums  of  £150  and  £12  were  paid  to  the  lessors  out  of  the  proceeds  of  sale  of  the 
materials. 

Afterwards  the  lessee  deposited  the  lease  by  way  of  [432]  equitable  mortgage 
with  the  London  and  Westminster  Bank,  and  in  February  1852,  he  was  declared 
bankrupt. 

By  a  decree  dated  the  26th  of  June  1852,  in  a  foreclosure  suit  instituted  by  the 
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mortgagees,  the  leasehold  premises  were  ordered  to  be  sold  in  default  of  payment  of 
the  principal,  interest  and  costs,  due  in  respect  of  the  mortgage. 

AH  rent  which  became  due  in  respect  of  the  premises  previously  to  the  bankruptcy 
was  paid  b}-  the  lessee,  and  he  duly  performed  the  covenants  in  the  lease  until  he 
became  liankrupt. 

On  the  1st  of  January  1853,  the  lessors  commenced  an  action  of  ejectment  in  the 
Court  of  Exchequer  to  recover  possession  of  the  land,  by  reason  of  alleged  breaches 
of  the  covenants  contained  in  the  lease,  for  payment  of  rent,  and  for  cultivation  and 
management  of  the  land.  The  action  was  tried  at  the  Surrey  Assizes,  held  in  Hilary 
term  1853,  and  a  verdict  was  given  for  the  Plaintiffs  on  both  of  the  breaches.  An 
application  was  made  to  enter  a  non-suit,  but  was  refused,  and  the  PlaintifTs  in  the 
action  obtained  judgment  against  the  lessee. 

The  lessee  and  his  mortgagees  then  filed  the  present  bill  against  the  lessors,  stating 
that  the  proceedings  at  law  were  contrary  to  equity,  "it  being  at  variance  with  the 
intention  of  the  parties  to  the  lease,  and  the  agreement  come  to  for  the  granting  of 
such  lease,  that  the  tenant  should  remain  subject  to  such  covenant  after  buildings  had 
been  erected  ; "  and  that  such  lease,  so  far  as  it  bound  the  lessee  to  cultivate  and 
manage  the  land  in  a  good  and  husbandlike  manner,  after  the  land,  by  [433]  reason 
of  buHdings  being  erected  thereon,  ceased  to  be  agricultural  land,  was  incorrectly 
framed,  and  ought  to  be  reformed  and  corrected ;  and  that  such  lease  was,  in  fact, 
prepared  liy  the  solicitor  of  the  lessors,  and  was  never  submitted  to  or  approved  of  by 
any  solicitor  acting  for  the  lessee. 

The  bill  further  stated,  that  the  as.signees  of  the  lessee  had  never  elected  to  take 
to  the  lease,  and  that  the  lessors  abstained  from  taking,  and  had  not  taken,  any  step 
to  compel  such  election,  and  by  reason  thereof  the  lessee,  and  the  London  and  West- 
minster Bank,  had  been  left  by  the  assignees  and  lessors  in  uncertainty  as  to  their 
rio-hts,  obligations  and  position,  and  had  been  unable  to  act  in  relation  to  the  said 
land  and  premises,  and  that  had  the  as.signees  elected  not  to  take  to  the  lease,  the 
Plaintiffs  would  have  been  willing  to  pay  the  rent,  and  to  have  performed  all  the 
covenants  in  the  lease  ;  and  that  in  case  the  assignees  had  elected  to  take  to  the 
lease,  the  London  and  Westminster  Bank  would,  in  fact,  have  seen  to  the  payment 
and  performance  of  such  rent  and  covenants  ;  so  that  in  either  case  there  would  not 
have  been  any  breach  of  covenant. 

The  prayer  was  for  an  injunction  to  restrain  the  lessors  from  taking  possession  of 
the  hereditaments  comprised  in  the  lease,  and  from  all  further  proceedings  in  the 
action,  and  that  the  lease  might  be  rectified  and  reformed  so  as  to  limit  the  covenant 
to  cultivate  and  manage  in  a  good  and  husbandlike  manner  until  the  erection  of 
buildings  on  the  land. 

The  Yice-Chancellor  granted  the  injunction,  the  Plaintiff  in  equity  undertaking  to 
pay  rent,  and  make  adequate  compensation  to  the  Defendants,  such  compensation  to 
[434]  be  determined  by  arbitration,  if  the  Defendants  so  required. 
Mr.  Bacon  and  Mr.  W.  W.  Cooper,  for  the  Appellants. 
Mr.  Malins,  Mr.  Ogle,  and  Mr.  Charles  Hall,  for  the  Respondents. 
The  conduct  of  the  landlords  amounted  to  a  dispensation  with  the  covenant. 
They  knew  of  the  erection  of  the  manufactory,  and  accepted  rent  after  it  had  become 
impracticable  to  restore  the  land  to  cultivation  ;  and  they  actually  received  part  of 
the  proceeds  of  the  building  materials  when  the  works  were  pulled  down.     After 
standing  by  and  seeing  the  lessees  lay  out  their  money  in  the  buildings,  and  partici- 
pating in  the  proceeds,  they  cannot  in  equity  enforce  the  legal  right  if  such  right 
exists.     It  was,  however,  a  surprise  upon  the  Plaintiffs  in  equity  to  find  that  such  a 
right  could  be  held  to  exist  even  at  law. 

The  Lord  Justice  Knight  Bruce.  A  Court  of  law  has  decided  adversely 
between  these  parties,  that  the  covenant  in  the  lease  in  question  "for  using,  cultivat- 
ing and  managing  such  part  of  the  land  upon  which  no  buildings  shall  be  erected," 
extends,  according  to  its  true  construction,  to  land  that  after  having  been  built  upon 
had  been  cleared  of  the  buildings  ;  and  the  same  Court  has  also  decided  between  the 
same  parties  that  after  the  buildings  which  stood  upon  this  land  had  been  cleared 
away  the  land  was  not  used,  cultivated  and  managed  in  a  good  and  husbandlike 
manner  and  condition  ;  namely,  that  from  February  or  March  1852,  when  the  buildings 
were  removed,  until  the  following  August,  or  the  end  of  the  following  December  (it 
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is  immaterial  which)  the  land  had  been  treated  in  a  manner  at  variance  with  tlie 
covenant,  and  in  opposition  to  it.  [435]  If  we  were  at  liberty  to  enter  into  the 
question  of  the  propriety  of  the  decision  at  law  (which  I  do  not  apprehend  that,  in 
the  circumstances  of  the  case,  we  are)  I  do  not  see  any  reason  in  point  of  law,  or  in 
point  of  fact,  for  dissenting  from  the  adjudication. 

That  being  so,  I  am  at  a  loss  to  see  what  equity  there  is  in  the  case.  If  the 
breaches  material  to  be  considered,  or  any  breach  material  to  be  considered,  had  been 
before  the  taking  down  of  the  buildings,  then  much  of  the  argument  we  have  heard 
would  have  been  more  material  than  I  have  been  able  to  consider  it  to  be  ;  but  con- 
fining our  attention,  as  we  have  done,  and  as  in  effect  the  jury  and  the  Court  of  law 
also  did,  to  the  breaches  after  the  buildings  were  taken  down,  I  do  not  see  any  equity. 
There  was  no  lying  by,  no  encouragement,  no  licence,  no  acquiescence,  either  in  a 
legal  or  (if  there  be  a  different  sense  here)  in  an  equitable  sense  of  the  expression. 

There  is  a  suggestion  upon  the  bill — if  the  word  suggestion  is  not  too  strong  a 
term — that  there  was  an  intention  to  make  the  lease  correspond  with  an  agreement 
for  a  lease  which  preceded  the  lease.  I  doubt  much  whether  that  case  is  upon  the 
bill  in  point  of  pleading ;  but  assuming  the  case  to  be  upon  the  pleadings,  yet  the 
evidence  makes  out  no  such  thing.  It  should  be  shewn  for  the  purpose  of  establishing 
that  proposition  that  the  parties  had  intended  that  the  lease  should  execute  the 
agreement,  and  should  do  neither  more  nor  less,  and  that  by  mistake  it  had  failed  in 
its  purpose,  and  that  the  present  Plaintiff  had  come  with  reasonable  despatch  to 
complain  of  it.  Now  the  lease  was  in  1844 — this  bill  was  filed  in  1853.  [After 
commenting  on  the  evidence  his  Lordship  said  :] — 

[436]  The  case,  therefore,  seems  to  me  to  fail.  It  is  said  that  it  will  be  improved 
at  the  hearing — it  may  be  so,  but  there  does  not  seem  to  me,  at  present,  sufficient 
probability  of  that  to  make  it  right  to  maintain  the  injunction.  I  think  that  the 
injunction  should  be  refused,  without  prejudice  to  any  question. 

The  Lord  Justice  Turner.  This  bill  is  founded  on  two  alleged  equities — one 
to  have  the  lease  reformed — the  other — that  the  position  of  the  tenant  has  been  so 
altered,  with  the  concurrence  of  the  landlords,  as  to  entitle  the  tenant  to  relief  against 
forfeiture.  With  regard  to  reforming  the  lease,  it  is  to  be  observed  that  there  was  a 
written  agreement,  followed  by  a  regular  lease,  differing  in  many  particulars  from  the 
agreement.  The  prima  facie  conclusion  from  these  facts  is,  that  there  was  a  new 
agreement  with  which  the  lease  is  in  conformity.  This  is  attempted  to  be  met  by 
evidence  of  what  was  the  intention  of  the  lessee's  solicitor.  But  we  must  also 
consider  what  was  the  intention  of  the  landlords.  Suppose  the  lessee's  solicitor  had 
said,  "  I  mean  the  covenant  only  to  be  applicable  so  long  as  no  buildings  have  been 
erected."  Would  the  landlords  have  agreed  to  that?  There  is  nothing  to  shew  that 
they  would.  If  the  solicitor,  in  settling  the  terms  of  the  lease,  fell  into  the  error  of 
inserting  a  covenant  going  beyond  the  intention  of  the  parties,  the  Plaintiff's  remedy 
is  against  him,  and  not  against  the  landlords. 

With  regard  to  the  alteration  in  the  tenant's  position,  the  only  conduct  on  the 
part  of  the  landlords  which  is  capable  of  being  relied  on,  seems  to  be  their  concurrence 
in  the  arrangement  as  to  pulling  down  the  buildings,  and  I  do  not  see  how  this  can 
affect  the  question  as  to  the  cultivation  of  the  land  after  the  buildings  were  pulled 
down.     I  think  that  both  grounds  fail,  and  that  the  injunction  must  be  dissolved. 

[437]     Webster  v.  Webster.     Before  the  Lords  Justices.     July  16,  1853. 
[S.  C.  22  L.  J.  Ch.  837 ;  1  W.  R.  509.     See  Nicol  v.  Nicol,  1885,  30  Ch.  D.  147.] 

A  separation  deed  in  which  the  husband  covenants  with  a  surety  that  he  will  not 
visit  the  wife  without  the  surety's  consent,  does  not  contemplate  reconciliation  and 
subsequent  separation,  so  as  to  be  void  as  being  contrary  to  public  policy. 

Where  a  husband  in  a  separation  deed  covenanted  with  a  surety  (who  covenanted  to 
indemnify  the  husband  against  the  wife's  debts)  to  pay  the  wife  an  annuity  for  life  : 
Held,  that  a  subsequent  agreement  between  the  husband  and  suretj',  that  if  the 
wife  returned  to  live  with  the  husband  the  annuity  should  continue,  was  valid  and 
enforceable  in  equity. 
C.  XXIII.— 19 
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This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  overruling  a 
demurrer  of  an  executor  to  a  creditor's  bill  seeking  the  administration  of  a  testator's 
estate.  The  case  is  reported  below  in  Messrs.  Smale  and  Giffard's  Reports,  vol.  i. 
page  491,  where  the  material  allegations  in  the  bill  are  fully  set  out.  The  following 
summary  of  them  maj^  be  here  found  convenient. 

By  a  deed  of  separation  dated  the  4th  of  September  1844,  made  between  the 
testator,  his  wife,  and  a  surety,  the  husband  covenanted  with  the  surety  that  the 
wife  might  at  all  times  during  her  life  live  apart  from  her  husband,  and  that  the 
husband  would  not,  without  the  consent  of  the  surety,  visit  her,  or  come  into  any 
house  in  which  she  should  reside.  The  husband  also  covenanted  with  the  surety  to 
pay  the  wife  for  her  life  an  annuity  of  £65  per  annum.  And  the  surety  covenanted 
to  indemnify  the  husband  against  the  wife's  debts.  The  separation  accordingly  took 
place,  and  continued  till  1845,  when  the  husband  being  in  a  bad  state  of  health 
requested  her  to  return  to  him,  stating  that  if  she  did  so  the  annuity  should  continue 
payable.  She  declined  doing  so  unless  with  the  consent  of  the  surety ;  whereupon 
the  husband  went  to  the  surety  and  stated  that  if  the  wife  returned  to  him  the  annuity 
should  not  only  be  continued,  but  should  be  secured  on  his  real  estate.  On  this 
assurance  the  wife  returned  to  her  husband,  and  lived  with  him  till  his  death.  The 
present  bill  was  filed  by  the  widow  against  the  husband's  executor  and  executrix,  and 
the  surety,  for  the  administration  of  the  husband's  estate. 

[438]  Mr.  Malins  and  Mr.  Macqueen,  for  the  Appellants,  contended  that  the  deed 
was  not  of  that  kind  which  had  been  held  valid,  the  covenant  that  the  husband  would 
not  visit  the  wife  without  the  surety's  consent  obviously  implying  that  with  such 
consent  he  might  visit  her,  and  consequently  contemplating  reconciliation  and 
subsequent  separation.  Such  a  contract  is  contrary  to  public  policy  ;  IVestmeath  v. 
Wedmeath  (Jac.  140  ;  1  Dow.  &  CI.  519) ;  which  overrules  Rodnei/  v.  Chambers  (2  East, 
283) ;  JFilson  v.  Mnshett  (3  B.  &  Ad.  743).  The  agreement  that  the  annuity  should 
continue  after  reconciliation  was  voluntary  and  ineffectual. 

Mr.  Lee  and  Mr.  C.  Hall,  in  support  of  the  bill,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  If  there  is  an  arguable  point  on  this  deed, 
there  is  only  one.  The  deed  contains  this  covenant.  [His  Lordship  read  the  part  of 
the  covenant  agreeing  that  the  wife  might  live  apart  from  her  husband.]  Now  if 
the  covenant  had  ended  there,  no  question  could  have  been  raised,  for  the  deed  would 
have  been  one  the  legal  validity  of  which  is  established  by  repeated  decisions.  The 
question,  therefore,  is,  whether  the  covenant  not  to  visit  the  wife  without  the 
surety's  consent  alters  the  case.  The  argument  is,  that  although  the  husband  might 
well  covenant  not  to  visit  his  wife  at  all,  he  cannot  covenant  not  to  visit  her 
without  the  trustee's  consent.  To  that  argument  I  cannot  accede.  It  is  said  that 
the  wife  had  an  annuity  which  was  liable  to  cease  on  her  returning  to  live  with 
her  husband,  and  that  after  he  had  persuaded  her  to  return  on  a  promise  that  the 
annuity  should  continue,  his  representatives  may  nevertheless  insist  that  the 
annuity  ceased.  [439]  Such  a  proposition  is  merely  irrational.  The  appeal  must 
be  dismissed. 

The  Lord  Justice  Turner.  Two  questions  have  been  raised,  first,  whether  the 
deed  is  illegal ;  secondly,  whether — if  it  is  not — the  annuity  ceased  on  the  wife's 
return  to  live  with  the  husband.  As  to  the  first  question,  the  case  of  TVestmeath  v. 
Wedmeath  (Jac.  140;  1  Dow.  &  CI.  519)  differs  materially  from  the  present,  as  the 
deed  there  contemplated  subsequent  reconciliations  and  separations  from  time  to  time. 
It  is  said  that  the  covenant  not  to  visit  without  consent  in  effect  amounts  to  the  same 
thing.  But  I  think  we  ought  not,  without  necessity,  to  put  a  construction  upon  this 
covenant  which  would  make  it  destroy  the  validity  of  the  rest  of  the  deed,  and  I  do 
not  think  there  is  any  such  necessity. 

Upon  the  second  question,  it  seems  to  me  impossible  to  maintain  that  when  the 
husband  says  to  the  surety,  in  a  separation  deed,  that  if  the  wife  will  return  an 
annuity  shall  continue  to  be  paid — that  is  not  a  perfectly  good  contract  available  in 
equity.  I  think  the  demurrer  was  very  properly  overruled.  As  the  whole  case  is 
open,  we  can  direct  the  demurrer  to  be  overruled  with  costs,  although  the  Vice- 
Chancellor  has  not  done  so. 

Demurrer  overruled,  with  costs  below  and  on  appeal. 
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[440]     Gottlieb  «.  Cranch.     Before  the  Lords  Justices.    Ju/v  19,  185.3. 

[S.  C.  17  Jur.  704  ;  22  L.  J.  Ch.  912.     Discussed,  Kno.r  v.  Turner,  1869-70,  L.  R. 
9  Eq.  155.     Followed,  PreA'<«m  v.  Neele,  1879,  12  Ch.  1).  760.] 

A  money-lender  agreed  to  advance  a  sum  at  8  per  cent,  per  annum,  and  the  premiums 
on  the  insurance  of  the  borrower's  life.  The  borrower  executed  a  bond  with 
sureties,  conditioned  for  payment  of  an  annuity  during  his  life  e(iual  to  the  above 
aggregate  sums,  and  any  increase  in  premiums  by  reason  of  the  grantor  being 
abroad  ;  and  the  condition  also  provided  for  the  cesser  of  ainiuity  on  notice  and 
payment  of  the  original  sum  advanced,  and  all  arrears  of  the  annuity  up  to  that 
time,  but  said  nothing  as  to  the  policy.  Held  that,  on  redemption,  the  borrower 
had  no  equity  to  have  the  policy  delivered  to  him. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart,  directing  the  grantee 
of  an  annuity  which  had  been  redeemed  to  deliver  up  a  policy  of  assurance  effected  by 
him  on  the  grantor's  life. 

The  treaty  for  the  grant  of  the  annuity  commenced  in  November  1821,  when  the 
Plaintiff  having  occasion  for  the  sum  of  £200  answered  an  advertisement  inserted  by 
one  Mr.  Burt  in  a  provincial  newspaper,  and  desired  to  know  on  what  terms  Mr. 
Burt  would  make  the  required  advance. 

Mr.  Burt  replied  by  letter,  dated  the  23d  of  November  1821,  as  follows  : — "  The 
terms  of  loan  are  8  per  cent.,  besides  insurance  of  the  life,  one  or  two  guarantees  also  of 
undeniable  responsibility  and  character  will  be  required  ;  I  should  like  a  reply  at  your 
earliest  convenience,  as  in  the  hope  of  your  negociation  being  final  I  have  discontinued 
the  advertisement." 

The  terms  were  acceded  to,  and  some  delay  having  taken  place  in  completing  the 
transaction,  the  Plaintiff  wrote  to  Mr.  Burt,  who,  it  appeared,  acted  in  the  transaction 
as  the  agent  of  a  Mr.  John  Pollard  Davey,  and  in  answer  received  from  Mr.  Burt  the 
following  letter,  dated  the  3d  Januarj^  1822  : — "  My  dear  Sir, — When  your  messenger 
called  at  my  office  yesterday  I  was  too  much  engaged  to  reply  to  your  favour,  and 
without  reference  to  Mr.  Davey  I  hardly  know  what  answer  to  give,  as  everything 
now  seems  to  depend  on  him.  The  settlement  of  the  business  would  be,  I  think, 
much  facilitated  by  your  seeing  Mr.  Davey,  either  at  his  house  or  abroad,  [441]  when 
you  can  fix  the  day  next  week,  let  it  be  either  Thursday  or  Friday,  when  you  and  he 
and  the  guarantees  can  attend,  informing  me  of  the  same ;  previous  to  which 
attendance  Mr.  Davey  should  wait  on  Messrs.  Eastlakes,  and  desire  them  to  order 
the  policy,  and  have  it  dated  on  the  same  day,  whether  Thursday  or  Friday,  as  the 
business  is  settled,  because  until  the  money  is  advanced  no  interest  in  your  life  arises 
on  the  part  of  his  son,  who  is  the  lender  of  the  money,  and  who  must  be  the  insurer 
of  your  life." 

In  pursuance  of  this  letter  the  Plaintiff  had  an  interview  with  Mr.  Davey,  the 
father  of  John  Pollard  Davey,  and  a  policy  of  insurance  on  the  Plaintiff's  life  was 
ordered,  and  the  10th  of  January  was  appointed  to  complete  the  transaction. 

The  amount  of  premium  required  for  insuring  the  Plaintift"'s  life  in  the  European 
Office  in  the  sum  of  £200  was  £5,  9s.  2d.,  which  it  was  stipulated  and  agreed  that 
the  Plaintiff  .should  paj'  in  addition  to  the  interest  on  the  sum  of  £200  at  the  rate  of 
8  per  cent,  per  annum. 

On  the  10th  of  January  1822,  the  transaction  was  completed,  Mr.  Burt,  as  the 
ngent  of  John  Pollard  Davey,  advancing  to  the  Plaintiff  the  £200,  and  the  Plaintiff 
and  three  sureties,  William  Hayne  Grylls,  John  Crouch  Grylls  and  Edward  Jorey, 
executing  a  bond,  dated  the  10th  of  January  1822,  whereby  the  Plaintiff'  and  William 
Hayne  Grylls,  John  Crouch  Grylls  and  Edward  Jorey,  became  jointly  and  severally 
bound  to  John  Pollard  Davey  in  the  penal  sum  of  £400,  with  a  condition  for  making 
the  same  void  on  payment  by  the  Plaintiff  and  William  Hayne  Grylls,  John  Crouch 
Grylls  and  Edward  Jorey,  their  heirs,  executors  or  administrators,  or  some  or  one 
of  them,  to  John  Pollard  Davey,  his  executors,  [442]  administrators  or  assigns, 
during  the  Plaintift"s  life,  an  annuity  of  £21,  9s.  2d.,  by  <iuarterly  portions,  on  the 
several  days  therein  mentioned,  during  the  continuance  of  the  annuity,  or  in  the  space 
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of  twenty-one  clays  at  farthest  after  each  of  the  said  days,  without  any  deduction 
or  abatement  whatsoever,  with  a  proportionate  part  of  such  annuity  in  case  the 
Plaintifl'  should  die  on  any  other  day  than  one  of  the  (juarterly  days  of  payment, 
from  the  time  which  the  Plaintift'  had  lived  of  the  then  current  quarter  of  a  year,  and 
on  payment  in  like  manner  to  John  Pollard  Davey,  his  executors,  administrators  or 
assigns,  of  all  additional  premiums  of  insurance  occasioned  to  or  paid  by  him  or  them 
in  consequence  of  the  Plaintiff  being  ordered  abroad  on  foreign  service,  or  otherwise 
absenting  himself  from  this  kingdom  ;  or — in  case  at  or  after  the  expiration  of  two 
years  from  the  date  of  the  bond  the  Plaintift'  and  William  Hayne  Orylls,  John  Crouch 
Grylls  and  PMward  Jorey,  or  either  of  them,  their  or  either  of  their  heirs,  executors 
or  administrators,  should  be  desirous  of  redeeming  the  annuity  or  yearly  sum  of 
£21,  9s.  2d.,  and  of  such  their  or  either  of  their  intention  should  give  six  calendar 
months'  notice  in  writing  under  their  or  either  of  their  hands  unto  John  Pollard 
Davey,  his  executoi's,  administrators  or  assigns  —  that  then  and  in  that  case  on 
payment  unto  John  Pollard  Davey,  his  executors,  administrators  or  assigns,  at  the 
expiration  of  such  notice  as  aforesaid,  or  of  any  other  similar  notice  which  might  be 
afterwards  given,  of  the  sum  of  £200,  being  the  original  purchase-money  of  the 
annuity,  and  all  arrears  of  the  same,  together  with  the  cost.s,  damages,  charges, 
additional  premium,  or  additional  premiums  of  insurance,  and  all  other  expenses 
whatsoever,  at  any  time  or  times  incurred  or  sustained  by  John  Pollard  Davey,  hi.s 
executors,  administrators  or  assigns,  with  relation  to  the  annuity  up  to  and  inclusive 
of  the  day  of  redeennng  the  same. 

[443]  Simultaneously  with  the  bond  the  Plaintift'  and  the  same  sureties  executed 
a  warrant  of  attorney  of  the  same  date  to  enter  up  judgment  for  £400,  with  costs  of 
suit,  subject  to  a  defeazance  in  similar  terms  to  those  of  the  condition  of  the  bond. 

On  the  same  day  an  insurance  was  effected  on  the  life  of  the  Plaintift"  in  the 
European  Life  Insurance  Company  for  the  amount  of  the  loan  dated  the  same  10th 
of  January  1822,  and  thereb}',  in  consideration  of  the  yearly  sum  of  £5,  9s  2d.,  to 
be  paid  to  the  company,  the  funds  and  property  of  the  company  were  made  subject 
and  liable  to  pay  and  satisfy  within  six  calendar  months  after  the  due  proof  should 
be  received  of  the  death  of  the  Plaintift',  unto  John  Pollard  Dave}',  his  executors, 
administrators  or  assigns,  the  sum  of  £200,  and  such  further  sum  or  sums  as  should, 
under  the  regulations  of  the  company,  be  appropriated  as  a  bonus  to  the  policy. 

By  an  indenture  dated  the  22d  of  September  18-19,  in  consideration  of  £185,  the 
annuity,  and  all  arrears  thereof,  and  also  the  bond,  warrant  of  attorney,  and  policy 
of  insurance,  were  assigned  to  the  Defendant  Elizabeth  Cranch,  her  executors, 
administrators  and  assigns,  for  her  and  their  own  absolute  use. 

On  the  22d  of  April  1852,  the  PlaintiflT,  in  pursuance  of  a  notice  given  according 
to  the  terms  of  the  bond,  paid  to  Elizabeth  Cranch  the  sum  of  £200  for  the 
repurchase  of  the  annuity,  and  at  the  same  time  paid  up  all  the  arrears,  and  there- 
upon demanded  the  delivery  of  the  bond,  warrant  of  attorney,  and  policy  of  assurance. 
The  solicitor  of  Mrs.  Cranch  delivered  up  to  the  solicitor  of  the  Plaintiff  the  bond 
and  warrant  of  attorney,  but  refused  to  deliver  up  the  policy. 

[444]  The  Plaintift'  then  filed  the  present  bill,  charging  that  Elizabeth  Cranch 
was  in  equity  a  mere  trustee  of  the  policy  for  the  Plaintiff;  and  praying  that  it 
might  be  declared  that  the  Plaintift'  was  entitled  in  equity  to  the  policj%  and  to  the 
money  to  arise  therefrom  ;  and  that  the  Defendant  Elizabeth  Cranch  might  be  decreed 
to  assign  and  deliver  the  said  policy  of  assurance  to  the  Plaintift'  free  from  all 
incumbrances  created  thereon  by  the  Defendant ;  and  that  the  Defendant  might  be 
ordered  to  pay  the  costs  of  the  suit. 

Mr.  Chandless  and  Mr.  Speed,  for  the  Plaintiff. 

By  the  very  terms  of  the  original  arrangement  the  transaction  was  a  loan  of 
£200  at  8  per  cent.  The  grantor  paid  the  premiums  on  the  policy  and  became 
entitled  to  it  when  the  loan  was  paid  oft".  The  stipulation  as  to  paying  additional 
premiums  of  itself  was  sufticient  to  shew  the  true  nature  of  the  contract. 

They  referred  to  PhiUij^s  v.  Eastwood  (LI.  &  G.,  temp.  Sug.,  289) ;  E.rimrte  Andrews- 
(2  Rose,  401) ;  Holland  v.  Smith  (6  Esp.  11) ;  Huwi^hrey  v.  Arahin  (LI.  &  G.,  temp. 
Plunket,  318);  IJ'iUiams  v.  Atki/ns  (2  Jo.  &  Lat.  603  ;  see  also  E:i'  parte  Varnish,  1 
Mont.  D.  &  De  6.  514) ;  Godsall  v.  Boldero  (9  East,  72  ;  2  Smith's  Leading  Cases,  p> 
157  ;  but  see  Dalhy  v.  India  Assurance  Ccmipany,  18  Jur.  1024). 
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Mr.  Giffiird,  for  the  Defendant,  was  not  called  upon. 

The  Lord  Justice  Knkuit  Bruce.  The  mere  circnmstaiice  that  a  purchaser  of 
an  annuity  insures  the  life  on  which  the  annuity  depends,  does  of  course  not  give 
tu  the  person  or  estate  that  pays  the  annuity  an  interest  in  the  policy.  In  that  simple 
state  [445]  of  things  the  policy  belongs  merely  to  the  person  who  has  chosen  to  eflect 
it  for  his  own  protection  or  advantage.  It  generally,  or  often,  happens  that  when  an 
annuity  is  purchased  the  amount  of  the  annuity,  or  the  price  to  be  given,  is  fixed  on 
the  principle  of  obtaining  for  the  purchaser  a  certain  amount  per  cent,  for  his 
purchase-money,  and  enough  also  to  insure  on  the  ordinary  terms  the  life  on  which 
the  annuitj'  depends.  If  there  is  no  more  in  the  case,  the  rights  of  the  purchaser 
remain  exactly  as  they  would  have  done  if  the  price  or  amount  had  been  calculated 
without  reference  to  any  such  considerations.  So  also,  it  is  not  an  uncommon  thing, 
when  the  price  or  the  amount  of  the  annuity  has  been  fixed  with  reference  to  such 
considerations,  to  provide  that  if  the  person  on  whose  life  the  annuity  depends  shall 
go  to  India,  or,  in  case  of  a  man,  shall  enter  into  the  military  service,  by  which  the 
expense  of  insurance  is  increased,  the  amount  of  the  difTerence  shall  be  paid  by  way 
of  addition  to  the  annuity,  because  that  changes  the  calculation,  or  (I  should  rather 
.say)  adds  a  new  element  to  those  upon  which  the  calculation  generally  proceeds. 
And  if  there  is  nothing  more  in  the  matter  than  that  common  ingredient  in  the 
transaction,  this  also  does  not  vary  the  case,  because  in  each  of  those  states  of 
circumstances  it  is  at  the  option  of  the  purchaser  of  the  annuity  whether  he  will 
insure  or  not,  whether  he  will  make  a  contract  with  an  insurance  office,  or  become 
his  own  insurer.  Nor  does  it  make  a  difference  though  there  shall  be  a  covenant 
that  the  person  on  whose  life  the  annuity  depends  shall,  on  a  reasonable  request, 
attend  at  an  insurance  office,  in  order  that  the  medical  officer  there  may  examine  the 
life,  and  see  whether  the  insurance  is  one  fit  to  be  taken.  That  also  is  common. 
There  may  be  particular  circumstances  of  contract,  or  there  may  be  representations, 
express  or  to  be  inferred,  that  may  change  the  nature  of  the  case.  I  have  looked 
[446]  in  vain  for  any  such  circumstance  here.  I  find  nothing  but  a  plain  declaration 
of  the  principle  on  which  the  calculation  proceeded,  and  which  is  more  or  less 
involved  in  every  one  of  these  annuity  transactions,  whether  mentioned  or  not  ;  but 
the  purchaser  of  the  annuity  still  remained  at  liberty  either  to  drop  or  keep  up  the 
policy.  The  grantor  could  not  complain,  whether  he  did  or  did  not  keep  it  up.  The 
purchaser  might  have  been  his  own  insurer,  at  his  own  choice,  for  his  own  benefit, 
and  at  his  own  risk, 

Therefore  I  do  not  see  any  ingredient  in  the  present  case  upon  which  it  can  be 
brought  within  the  authorities  cited.  The  Plaintiff's  counsel  has  made  the  most  of 
his  materials,  but  has  not  been  able  to  convince  me  that  there  is  anything  in  his  cause 
but  substantially  the  ordinary  and  simple  transaction  that  I  have  mentioned,  in  which 
the  policy  belongs  to  the  purchaser  of  the  annuity,  as  I  think  this  does. 

The  Lord  Justice  Turner.  As  a  general  rule  it  is  not  disputed,  that  where  the 
grantee  of  an  annuity  insures  the  life  of  the  grantor,  the  policy  eff'ected  belongs  to 
the  grantee.  The  question  here  is,  whether  there  are  any  special  circumstances  to 
take  this  case  out  of  the  general  rule.  Was  there  any  contract  between  these  parties 
that  the  policy,  on  the  redemption  of  the  annuity,  should  belong  to  the  grantor?  for 
the  case,  no  doubt,  might  be  affected  by  such  a  contract.  I  see  no  evidence  of  any 
such  contract.  The  first  letter  which  passed  between  the  parties  refers  indeed  to  its 
being  necessary  to  provide  for  the  insurance  of  the  grantor's  life,  but  it  is  evident 
that  that  letter  was  meant  only  to  state  the  terms  on  which  the  money  would  be  lent. 
It  amounts  to  no  more  than  a  statement  of  the  calculation  which  the  grantee  had 
made  as  the  foundation  [447]  of  the  terms  on  which  he  ^\'ould  advance  his  money. 
The  same  observation  applies  to  the  second  letter.  So  far  as  the  letters  are  concerned 
there  is  a  total  al)sence  of  contract  between  the  parties  as  to  the  property  in  the 
policy.  Then  comes  the  stipulation  in  the  bond,  that  if  the  grantor  shall  go  abroad 
the  extraordinary  premiums  occasioned  thereby  shall  be  paid  by  the  grantor.  That 
provision,  however,  imposes  no  obligation  on  the  gi-antee  to  keep  the  policy  on  foot. 
It  means  this,  that  he  may  keep  up  the  insurance,  taking  the  amount  payable  at  the 
office  as  the  measure  of  the  ri.sk  he  runs.  There  being  then  no  contract  between  the 
parties,  nor,  so  far  as  I  can  see,  no  other  special  circumstances  affecting  the  ijuestion, 
how  does  the  case  stand  upon  principle  1     The  money  which  the  grantee  receives 


582  POWYS    V.    BLAGRAVE  4  DE  0.  M.  &  G.  *48. 

becomes  the  grantee's  own  money.  He  receives  8  per  cent,  on  his  loan,  and,  besides 
that,  an  annual  sum,  which  he  applies  in  keeping  on  foot  the  policy.  The  money  so 
applied  is  not  the  grantor's  money,  but  the  grantee's,  and  what  equity  is  there  for  the 
grantor  to  have  the  benefit  of  the  apj)licatioii  of  the  money  of  the  grantee  i  I  think 
that  there  is  no  foundation  whatever  for  this  bill.  It  must  be  dismissed  with  costs, 
but  there  will  be  no  costs  of  the  appeal. 

[448]     PowYS  V.  Blagrave.      Before  the  Lord  Chancellor  Lord  Cranworth. 

July  26,  Jwjust  2,5,  1854. 

[S.  C.  2  Eq.  Rep.  1204  ;  24  L.  J.  Ch.  142  ;  2  W.  E.  700.  See  Barnes  v.  Dmuling,  1881, 
44  L.  T.  810  ;  In  re  JVilUames,  1884,  52  L.  T.  43 ;  In  re  Hotchh/s,  1886,  32  Ch.  D. 
420;  In  re  Cartwright,  1889,  41  Ch.  D.  535  ;  In  re  Freeman  [1898],  1  Ch.  32.] 

A  Court  of  Equity  will  not  interfere  at  the  instance  of  a  remainder-man,  in  cases  of 
permissive  waste,  either  by  injunction  or  to  give  satisfaction  against  an  equitable 
tenant  for  life  in  possession. 

Testator  by  his  will  directed  his  trustees,  after  payment  of  the  expenses  of  keeping 
his  estates  in  repair,  and  all  such  costs  as  "my  said  trustees  shall  expend  or  be  put 
unto  by  means  of  the  trusts  hereby  reposed  in  them,"  to  pay  out  of  the  overplus 
rents  and  profits  certain  sums,  and,  after  payment  thereof,  to  pay  the  rents  to  A. 
and  B.  successively  for  life,  with  remainder  to  trustees  to  preserve,  with  remainder 
to  the  first  and  other  sons  of  B.  successively  in  remainder,  and  the  several  heirs 
male  of  the  bodies  of  such  sons.  On  a  bill  filed  by  the  trustees,  at  the 
instance  of  one  of  the  remainder-men  in  tail,  against  the  second  tenant  for  life,  for 
the  purpose  of  making  him  accountable  for  permissive  waste  :  Held,  that  the 
costs  of  the  trustees  whose  bill  was  dismissed,  ought  to  be  paid  out  of  the  corpus, 
and  not  out  of  the  rents  and  profits  of  the  estate. 

This  was  an  appeal  by  the  Defendants  Anthony  Blagrave  and  John  Henry 
Blagrave  from  a  decree  of  the  Vice-Chancellor  Wood,  in  a  cause  in  which  the  trustees 
of  certain  real  estates  were  the  PlaintiiTs  and  John  Blagrave,  the  tenant  for  life  of 
the  estates,  and  the  Appellants,  the  tenants  in  tail  in  remainder,  were  the  Defendants. 
The  questions  raised  by  the  appeal  were,  first,  whether  a  tenant  £or  life  in  possession 
was  accountable  in  equity  at  the  instance  of  a  remainder-man  for  permissive  waste  ; 
and,  secondlj',  whether,  upon  the  true  construction  of  the  will,  certain  costs  of  the 
trustees  who  raised  the  question  were  payable  out  of  the  rents  and  profits,  or  out  of 
the  (oiyns  of  the  estates.  The  Vice-Chancellor  decided  that  a  Court  of  Equity  had 
no  means  of  interfering  in  cases  of  permissive  waste  by  a  tenant  for  life,  and  that  the 
costs  in  question  were  payable  out  of  the  cm-pvs  of  the  estate.  The  following  extract 
of  the  will  of  the  testator,  under  which  the  question  arose,  together  with  the  facts 
which  are  material  to  be  stated,  are  taken  from  the  report  of  the  case  in  the  first 
volume  of  Mr.  Kay's  Reports,  page  495. 

John  Blagrave  by  his  will  bequeathed  to  his  wife  Anne  Blagrave  one  undivided 
moiety  of  certain  leasehold  hereditaments  absolutely,  and  also  gave  her  for  life  [449] 
(.subject  to  the  provisoes  thereinafter  mentioned)  his  mansion,  park  and  appurtenances 
at  Calcot,  desiring  her  to  dwell  there  ;  and,  immediately  after  her  ceasing  to  inhabit 
and  dwell  therein,  the  said  house  and  park  to  go  to  his  trustees  thereinafter  named 
and  their  heirs,  in  the  same  manner  as  they  would  go  in  case  his  said  wife  was 
dead  ;  and  he  gave  and  devised  to  John  Blagrave  and  John  Simeon,  their  heirs, 
executors  and  administrators,  all  and  every  his  freehold  and  leasehold  messuages  or 
tenements,  lands,  tithes  and  hereditaments,  at  Reading,  and  also  all  other  his  real 
estate  whatsoever  and  wheresoever  in  trust,  to  pay  certain  annuities  and  debts  as 
therein  mentioned  ;  and  from  and  after  payment  thereof,  and  "  the  expenses  of 
keeping  my  said  estate  in  repair,  and  all  such  costs  as  my  said  trustees  shall  expend 
or  be  put  unto  by  means  of  the  trusts  hereby  reposed  in  them  on  trust  to  pay  out  of 
the  overplus  rents  and  profits  "  certain  sums  for  maintenance  and  jointure,  and  after 
payment  thereof,  then  in  trust  to  pay  the  rents  of  all  his  said  freehold  and  leasehold 
estates  unto  the  said  John  Blagrave  during  his  life  to  his  own  use ;    and  from  and 


4DEG.  M.  &G.  450.  POWYS    V.     BLAGRAVE  583 

after  his  decease  then  to  stand  seised  of  the  testator's  real  estate  to  the  use  of  John 
Blagrave  the  younger,  eldest  son  of  the  said  John  Blagrave,  during  his  life,  with 
remainder  to  trustees  to  preserve  contingent  remainders,  with  remainder  to  his  sons 
successively  in  tail  male,  with  remainder  to  Thomas  Blagrave,  second  son  of  the 
testator's  niece  Frances  Blagrave,  for  life,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  his  sons  successively  in  tail  male,  with 
remainder  to  Anthony  Blagrave  for  life,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  his  sons  successively  in  tail  male,  with 
divers  remainders  over. 

And  the  will  contained  the  following  provisoes :  "  Provided  always,  and  my  will 
is,  that  from  and  after  pay-[450]-ment  of  everything  charged  on  ray  real  and  personal 
estates,  the  said  John  Blagrave  and  the  said  John  Simeon,  their  executors  and 
administrators,  shall  stand  possessed  of  my  undivided  moiety  of  the  said  leasehold 
messuages,  lands,  tithes  and  estates  in  Reading  aforesaid  in  trust,  out  of  the  rents 
and  profits  thereof,  to  keep  such  parts  thereof  as  I  let  at  rack  rents  in  good  repair ; 
and  from  time  to  time  to  pay  the  overplus  thereof  to  such  and  the  same  person  and 
persons  as  shall  from  time  to  time  be  entitled  to  the  rents  and  profits  of  my  real 
estates :  Provided  always,  and  my  will  is,  that  it  shall  not  be  lawful  for  my  said 
trustees,  or  any  other  person  or  persons  who  shall  be  in  possession  of  my  several 
estates  under  and  by  virtue  of  this  my  will,  to  cut  any  oak  timber  from  off  any  part 
of  my  estates,  not  even  for  repairs ;  but  that  the  person  or  persons  who  shall  from 
time  to  time  be  in  possession  of  my  said  estates,  or  entitled  to  the  rents  and  profits 
thereof,  shall  purchase  scantle  oak  timber  for  such  repairs  as  oak  will  be  wanting." 

The  testator  died  in  1787  ;  his  widow  was  also  now  dead.  John  Blagrave  survived 
his  co-trustee,  and  died  in  1827,  leaving  his  son,  John  Blagrave  the  younger,  his  heir 
at  law,  who  thereupon  entered  into  possession  of  the  devised  estates  as  tenant  for  life 
thereof.  John  Blagrave  the  younger  had  no  issue.  Thomas  Blagrave  was  dead 
without  issue,  but  Anthony  Blagrave  was  living  and  had  a  son  named  John  Henry 
Blagrave  who  was  the  first  tenant  in  tail  under  the  will. 

By  decrees  in  two  other  suits,  concerning  these  estates,  which  came  on  together 
on  the  28th  of  April  1847,  Lord  Justice  Knight  Bruce,  then  Vice-Chancellor,  granted 
an  injunction  to  restrain  cutting  timber  and  other  waste  by  John  Blagrave  the 
younger  on  the  estates,  [451]  and  one  of  the  questions  in  those  suits  being  the 
duration  of  the  trusteeship  under  the  will,  His  Honour  directed  a  case  to  be  sent  to 
the  Court  of  Exchequer  to  inquire  of  what  estate  the  said  John  Blagrave  (who  was 
the  heir  of  the  surviving  trustee  as  well  as  tenant  for  life  as  aforesaid)  was  seised  in 
the  freehold  hereditaments  under  the  will.  The  case  will  be  found  reported  on  these 
points  in  1  De  G.  &  S.  252,  and  4  Exch.  550,  where  the  will  of  the  testator  is  stated 
at  length,  and  from  the  latter  report  it  appears  that  the  question  sent  to  the  Exchequer 
was  answered  by  a  certificate,  that  John  Blagrave  the  younger  was  seised  in  fee-simple 
of  the  said  hereditaments. 

By  an  order  made  in  the  said  suits,  dated  the  13th  January  1851,  Henry  Phillip 
Powys  and  Cecil  Monro  were  appointed  trustees  of  the  testator's  will  jointly  with 
John  Blagrave  the  younger,  and  the  said  hereditaments  were  vested  in  the  three  for 
an  estate  in  fee-simple  in  joint  tenancy  upon  the  trusts  of  the  will.  Henry  Phillip 
Powys  and  Cecil  Monro  now  filed  the  bill  in  this  suit  against  John  Blagrave  the 
younger,  Anthony  Blagrave  and  John  Henry  Blagrave,  and  others,  as  Defendants, 
stating  the  above  facts  and  stating  as  follows :  "  Since  they  were  appointed  such 
co-trustees  as  aforesaid,  the  Plaintiffs  have  ascertained  and  the  fact  is,  that  the  said 
estates  have  been  allowed  to  fall  and  are  very  much  out  of  repair,  and  that  the 
dilapidations  thereon  are  daily  increasing,  and  the  Defendants  the  said  Anthony 
Blagrave  and  John  Henry  Blagrave,  as  the  per.sons  entitled  in  remainder  to  the 
estates,  insist  that  under  the  trusts  of  the  said  will  the  Plaintiffs  and  the  said 
Defendant  John  Blagrave  (as  such  trustees  as  aforesaid)  are  bound  to  put  and  keep 
the  estates  in  repair,  and  have  called  upon  and  required,  and  are  still  calling  and 
requiring  the  Plaintiffs  accordingly,  to  put  the  [452]  same  estates,  or  cause  the  same 
to  be  put  into,  and  to  keep  or  cause  the  same  to  be  kept  in  a  proper  state  of  repair  ; 
and  the  Plaintiffs  have  made,  or  caused  to  be  made,  repeated  applications  to  the  said 
Defendant  John  Blagrave  the  younger  (who  is  so  as  aforesaid  in  posses.sion  or  receipt 
of  the  rents  and  profits  thereof)  to  comply  with  such  requisition  ;    but  he  declines  so 
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to  do,  insisting  that  he  is  under  no  obligation  to  comply  therewith,  and  that  the 
Plaintiffs  have  no  right  to  interfere,  inasmuch  as  he  contends  that  the  trusts  con- 
tained in  the  said  will  to  keep  the  said  estates  in  repair  ceased  upon  the  death  of 
the  said  John  Blagrave  the  elder,  and  that  he,  the  said  Defendant  John  Blagrave  the 
}-ounger,  is  undergo  liability  whatever  in  reference  to  keeping  the  same  estates  in 
repair,  except  as  tenant  for  life  thereof  ;  whereas  the  Defendants  Anthony  Blagrave 
and  John  Henry  Blagrave,  as  such  remainder-men  as  aforesaid,  insist  that  the 
said  trust  for  repairs  is  a  subsisting  trust  which  ought  to  be  performed,  and  that  in 
case  of  non-performance  thereof  the  Plaintiffs  will  lie  liable  as  for  a  breach  of  trust." 

The  bill  prayed,  among  other  things,  that  the  trusts  of  the  will  might  be 
carried  into  effect,  and  that  it  might  be  declared  whether  the  said  trusts  for  keeping 
the  said  estates  in  repair  was  or  not  a  subsisting  trust,  and  for  a  receiver  of  the 
rents,  and  an  injunction  to  restrain  the  tenant  for  life  from  receiving  the  rents  and 
profits  of  the  said  estates,  or  interfering  or  intermeddling  therewith,  or  in  the 
management  thereof. 

Mr.  Holt  and  Mr.  Cottrell,  for  the  Appellants. 

The  whole  scheme  of  the  will  is  to  keep  the  corpus  of  the  estate  unaffected  by 
the  charges  and  trusts  created  thereby  ;  thus  the  annuity  of  the  testator's  widow  and 
anv  mortgages  which  might  be  created  were  to  be  paid  off  out  of  the  rents  and 
profits.  We  submit  that  if  there  was  [453]  not  an  express  trust  to  repair  imposed 
on  the  tru.stees,  it  is  clear  that  so  long  as  they  had  the  legal  estate  (which  the  Court 
of  Exchequer,  in  Blagrave  v.  Blagrave  (4  Exch.  Rep.  .550),  has  decided  that  they  have) 
and  had  duties  to  perform,  so  long  were  they  bound  to  keep  the  property  in 
substantial  repair,  just  as  the  Defendant  John  Blagrave,  if  he  had  had  the  legal 
estate,  would  have  been  impeachable  of  waste  and  bound  to  have  kept  the  property 
in  repair.  It  is  laid  down,  by  Lord  Coke,  that  waste  may  be  done  in  houses  by 
pulling  or  prostrating  them  down  or  by  suffering  the  same  to  be  uncovered  (Co. 
Litt.  53  a.),  which  is  permissive  waste;  and,  by  the  24th  chapter  of  the  Statutes  of 
Marlbridge  (52  Hen.  3)  it  is  provided,  that  "  Fermors  "  (which  term  includes  tenants 
for  life)  "shall  not  make  waste  of  anything  belonging  to  the  tenements  that  they 
have  to  ferm  without  special  licence,  &c.),  and  the  expression  "to  do  or  make  waste," 
Lord  Coke  says,  "in  legal  understanding,  in  this  place  includes  as  well  permissive 
waste,  which  is  waste  by  reason  of  omission  or  not  doing,  as  for  want  of  reparation, 
as  waste  by  reason  of  commission,  &c. ; "  "  for  he  that  suffereth  a  house  to  decay, 
which  he  ought  to  repair,  doth  the  waste"  (2  Inst.  145).  But,  inasmuch  as  the 
Defendant  John  Blagrave  is  only  equitable  tenant  for  life,  and  we  are  not  in  a 
condition  to  proceed  at  law  against  him,  he  ought,  by  analogy,  to  have  the  same 
obligation  imposed  on  him  in  this  Court,  and  to  be  impeachable  of  waste  in  equity. 
We  do  not,  however,  rest  on  the  analogy  of  legal  liability  alone,  the  cases  of  Farterkhe 
V.  Poidet  (2  Atk.  383)  and  Marquis  of 'Ormonde  v.  Ki/nerslei/  (5  Mad.  369)  are  direct 
authorities  in  our  favour  :  in  the  former.  Lord  Hardwicke  said,  "  Notwithstanding 
tenant  for  life  is  without  impeachment  of  waste,  he  shall  be  obliged  to  keep  tenants' 
houses  in  repair  unless  the  charge  is  excessive,  and  shall  [454]  not  suffer  them  to 
run  to  ruin."  [The  Lord  Chancellor.  It  is  impossible  that  Lord  Hardwicke  could 
have  so  laid  down  the  law  ;  what  meaning  could,  in  such  a  case,  be  attributed  to  the 
words,  "  without  impeachment  of  waste  "?]  In  the  latter  case  of  Marquis  of  Ormonde 
V.  Kynersley  (5  Mad.  369)  Sir  Thomas  Plumer  said,  "that  the  restraint  upon  the 
legal  owner  as  to  equitable  waste  was  to  be  considered  as  founded  on  a  breach  of  that 
trust  and  confidence,  which  the  devisor  reposed  in  the  tenant  for  life,  that  he  would 
use  his  legal  estate  only  for  the  purpose  of  fair  enjoyment ;  that  it  was  a  ti'ust 
implied  in  equity  from  the  subsequent  limitation  and  from  the  presumed  intention 
of  the  testator  that  he  meant  an  equal  benefit  to  all  in  succession."  In  the  case  of 
Be  SkirKjlei/  (3  Mac.  &  G.  221)  there  was  an  express  obligation  imposed  on  the  tenant 
for  life  ;  in  the  present  case  there  is  an  implied  obligation  to  the  same  extent.  They 
also  referred  to  Greene  v.  Cole  (2  Saund.  252),  Shalkross  v.  Finden  (3  Ves.  738),  and 
Caldwall  v.  Bai/lis  (2  Mer.  408). 

The  decree,  so  far  as  it  directs  the  costs  of  the  trustees  to  be  paid  out  of  the 
(orpus  of  the  estate,  is  erroneous,  the  testator  having  himself  expressly  pointed  to  the 
rents  and  profits  as  the  fund  out  of  which  they  were  to  be  provided. 
Mr.  Chandless  and  Mr.  Surrage  for  the  Plaintiffs,  the  trustees. 
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Mr.  Pearson,  for  Anne  Cullum,  an  annuitant  under  the  will  of  the  testator. 
Mr.   Craig  and  Mr.  Wickens,  for  the  Defendant  Colonel  Blagrave,  the  second 
tenant  for  life. 

The  case  made  by  the  Appellant  is  wholly  unsupported  [465]  by  any  authority, 
except  the  single  one  of  I'arteriche  v.  Powlet  (2  Atk.  383) ;  but  the  dictum  there 
attributed  to  Lord  Hardwicke  has  never  been  regarded  as  law,  and  its  inaccuracy  is 
expressly  referred  to  and  observed  upon  by  Lord  Kedesdale,  in  the  case  of  Clinan  v. 
Cooke  (1  Sch.  &  Lef.  22,  see  p.  3.5).  The  estate  of  a  remainderman  is  not  under 
any  obligation  to  repair  dilapidations,  which  have  occurred  in  the  lifetime  of  his 
predecessor;  in  the  present  case,  a  period  of  seventy  years  has  elapsed,  during  all 
which  time  this  suit  might  have  been  brought,  and  the  claim,  therefore,  must  be 
regarded  as  a  stale  demand.  The  trust  for  repairs,  in  the  will,  was  express  only  so 
far  as  concerns  the  leasehold  property  held  at  rack  rent  under  the  Crown,  and 
inasmuch  as  there  was  an  express  trust  to  repair,  with  respect  to  a  certain  portion  of 
the  testator's  property,  therefore  no  trust  to  repair  can  be  implied  as  to  the  residue 
of  the  property.  Expressio  unius  exclusio  alterius.  The  duration  of  the  trust  also 
was  confined  only  to  the  lifetime  of  the  first  tenant  for  life ;  and  the  mere  fact  of 
ordering  the  rents  and  profits  to  be  applied  for  the  purposes  of  repairs,  has  not  the 
effect  of  .confining  the  trustees  to  the  funds  derivable  from  annual  rents,  Allan  v. 
Backhouse  (2  V.  &  B.  65). 

They  relied  upon  the  following  authorities,  Kingham  v.  Lee  (15  Sim.  396) ;  Turner 
V.  Buck  {22  Vin.  Abr.  523,  tit.  "  Waste,"  pi.  9);  Lord  Casllemain  v.  Lord  Craven  {22 
Vin.  Abr.  523,  tit.  "Waste,"  pi.  11);  Marquis  of  Lansdowne  v.  Marchioness  of  Lans- 
downe  (1  J.  &  W.  522) ;  and  referred  to  Pomfret  v.  Ricroft  (1  Wm.  Saund.  323d,  n.). 
Mr.  Cottrell,  in  reply. 

The  case  of  Duke  of  Leeds  v.  Earl  of  Amherst  (2  Phil.  117)  is  [456]  an  authority 
to  shew  that,  in  cases  of  waste,  the  remainder-man  is  not  bound  to  bring  his  bill  until 
his  estate  falls  into  possession,  which  effectually  disposes  of  the  imputation  of  laches 
attributed  to  the  Plaintiffs  here. 

A  ugust  5.  The  Lord  Chancellor  [Cranworth].  The  first  question  is,  whether 
under  this  testator's  will  there  is  a  trust  to  keep  in  repair,  overriding  the  equitable 
life  interest  of  the  Defendant  John  Blagrave. 

It  is  not  material  to  consider  what  the  trust  was  prior  to  that  life-estate,  for  all 
right  against  the  assets  of  the  trustees,  during  the  life  of  John  Blagrave  the  father, 
was  waived  in  the  former  decree.  Indeed  Mr.  Cottrell  expressly  confined  his  claim 
to  the  period  since  1827.  There  would  be  great  difficulty  in  dealing  with  the 
question  thus  restricted,  even  supposing  the  trust  to  have  continuance,  for  the 
Defendant  John  Blagrave  would  be  entitled  to  say  his  liability,  or  rather  the  liability 
of  the  trustees  since  1827,  ought  not  to  be  to  keep  the  property  in  such  repair  as  it 
was  then  in,  but  to  keep  it  in  good  repair,  having  first  put  it  into  good  repair  at  the 
expense  of  those  who  held  it  prior  to  1827.  It  is  not,  however,  necessary  to  consider 
this,  for  I  think  there  was  no  trust  to  repair  after  the  death  of  John  Blagrave  the 
father.  I  do  not  feel  called  on  to  go  through  the  will  in  detail,  as  has  been  done 
very  fully  and  ably  by  the  Vice-Chancellor.  I  content  myself  with  saying,  that  I 
entirely  adopt  his  reasoning.  The  will  is  very  inartificially  drawn,  but  the  testator 
clearly"  meant,  that  on  the  death  of  John  Blagrave  the  father,  the  successive  cesluis 
que  trust  should  be  let  into  possession,  though  the  trustees  still  retained  the  legal 
estate,  in  order  to  enable  them,  if  necessary,  to  raise  the  sums  charged  on  the  pro- 
perty. The  dispositions  seem  to  have  been  studiously  made  for  the  purpose  of 
shewing  [457]  that  the  testator  did  not  intend  to  place  John  Blagrave  the  father, 
who  was  himself  a  trustee,  on  the  same  footing  with  those  who  should  succeed  him. 

After  providing  for  the  payment  of  the  annuities  to  his  wife,  his  sister-in-law,  and 
his  niece  Mrs.  Cullum,  and  directing,  contingently,  that  a  sum  of  £10,000,  should  be 
raised  for  the  children  after  her  death,  he  proceeds  thus  : — [His  Lordship  here  read 
from  the  will  as  to  the  trusts  for  payment  of  interest  on  the  money  to  be  borrowed, 
and  the  expenses  of  keeping  the  estates  in  repair,  and  the  costs  of  the  trustees,  above 
set  out,  and  proceeded.]  And  he  then  makes  provision  for  the  Defendant  John 
Blagrave  by  securing  to  him  on  annuity  during  his  father's  life,  with  a  power  to 
charge  the  "estate  with  a  jointure  in  favour  of  any  woman  he  might  marry,  and  who 
should  bring  him  a  fortune.     In  all  these  trusts  he  clearly  contemplated,  that  the 
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trustees  were  themselves  to  receive  and  dispose  of  the  rents,  and  then  he  proceeds 
thus : — "  and  in  trust  to  pay  and  apply  the  surplus  rents  and  profits  of  all  my  said 
freehold  and  leasehold  estates  in  paying  off  and  discharging  the  principal  money  so 
to  be  borrowed  ;  and  after  payment  thereof,  then  in  trust  to  pay  the  rents  and  profits 
of  all  my  said  freehold  and  leasehold  estates  unto  the  said  John  Blagrave  during  his 
life  to  his  own  use." 

He  then  goes  through  a  long  series  of  limitations  giving  life-estates  to  the  sons  of 
John  Blagrave  the  father,  successively,  with  the  usual  limitations  to  preserve  con- 
tingent remainders  and  with  remainder  to  their  first  and  other  sons  successively  in 
tail  male.  Now  I  think  it  impossible  to  read  these  limitations,  without  at  once 
feeling  satisfied  that  the  testator  considered  that  the  right  of  possession  in  his 
trustees  was  to  cease. 

It  is  true,  that  they  might  still  have  to  exercise  their  [458]  right  or  duty  of 
entering  for  the  purpose  of  raising  money  by  mortgage  or  otherwise.  But  in  the 
meantime,  he  considered  that  the  persons  beneficially  entitled  would  be  in  possession. 
This  is  quite  inconsistent  with  the  notion  of  a  trust  to  receive  the  rents  and  apply 
them  in  keeping  the  houses  in  repair. 

This  disposes  of  the  first  question.  The  order  on  this  point  was  right.  But  then 
it  was  argued,  independently  of  the  trust,  that  it  is  the  duty  of  a  tenant  for  life  to 
repair. — "  Equitas  sequitur  legem."  But  even  legal  liability  now  is  very  doubtful ; 
Gibson  v.  IFells  (1  N.  R.  291) ;  Heme  v.  Benbow  (4  Taunt.  764).  Whatever  be  the 
legal  liability  this  Court  has  always  declined  to  interfere  against  mere  permissive 
waste.  Lord  Castlemain  v.  Lmrl  Craven  (22  Vin.  Abr.  .523,  tit.  "Waste,"  pi.  11) :  there 
the  Master  of  the  Rolls  said,  "the  Court  never  interposes  in  case  of  permissive  waste 
either  to  prohibit  or  to  give  satisfaction,  as  it  does  in  case  of  wilful  waste." 

On  this  ground,  relief  was  refused  in  JFood  v.  Gaynon  (Amb.  395).  In  that  case, 
a  tenant  for  life  had  been  guilty  of  permissive  waste,  and  the  Plaintiff  and  one  of  the 
Defendants  Benjamin  Lyme,  were  the  reversioners ;  Lyme  refused  to  join  with  the 
Plaintiff  in  an  action  at  law.  The  Master  of  the  Rolls  refused  to  assist  the  Plaintiff, 
saying,  that  as  there  was  no  precedent  he  would  not  make  one ;  adopting  the  argu- 
ment, that  it  would  tend  to  harass  tenants  for  life  and  jointresses,  and  that  suits  of 
this  kind  would  be  attended  with  great  expense  in  depositions  about  the  repairs. 
With  respect  to  the  case  of  Caldwall  v.  Baylis  (2  Mer.  408),  it  does  not  sustain  the 
doctrine  for  which  it  was  cited.  The  case  of  Re  Skingley  (3  Mac.  &  G.  221)  was 
founded  on  the  express  obligation  of  the  lunatic  to  keep  in  repair.  [459]  I  do  not 
refer  to  the  cases  where  the  question  has  been,  as  to  the  right  to  charge  assets. 
There,  the  decisions  have  rested  on  other  grounds.  There  is  no  precedent  for  what 
is  asked  in  this  respect ;  I  certainly  will  not  be  the  first  to  make  one. 

The  only  other  point  calling  for  decision  is,  as  to  the  costs.  It  is  said  that  they 
are  to  be  paid  out  of  rents  and  profits.  [His  Lordship  here  referred  to  the  passage 
in  the  will  relied  upon  by  the  Appellants  {ante,  page  449),  and  proceeded  :  ] — I  do  not 
say,  whether  costs  for  raising  the  £10,000  if  it  should  become  raisable,  would  be  to 
be  borne  by  the  corpus,  or  the  life  interest.  I  am  clear  that  these  costs  are  not 
thrown  on  the  life  interest.  They  are  costs  thrown  on  the  trustees  by  the  unfounded 
claim  of  tenants  in  remainder.  The  Vice-Chancellor,  in  my  opinion,  was  quite  right 
in  throwing  them  on  the  corpus  of  that  property,  the  due  administration  of  which 
made  the  suit  necessary.  I  think  there  is  no  foundation  for  the  appeal,  which  must 
therefore  be  dismissed,  with  costs. 

[460]     Ware  v.  Lord  Egmont.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nov.  2,  4,  15,  1854. 

[S.  C.  24  L.  J.  Ch.  361 ;  1  Jur.  N.  S.  97 ;  3  Eq.  Rep.  1 ;  3  W.  R.  48.  See  Macbryde 
V.  Eyhyn,  1871,  24  L.  T.  464;  25  L.  T.  192  ;  Carander  v.  BuUeel,  1873,  L.  R.  9  Ch. 
81,  n. ;  Banco  de  Lima  v.  Anglo- Peruvian  Bank,  1878,  8  Ch.  D.  175  ;  In  re  A.  IV. 
Hall  <&  Co.,  1887,  37  Ch.  D.  720;  English  and  Scottish  Mercantile  Investment  Trust  v. 
Brunton  [1892],  2  Q.  B.  10;  In  re  New  Chile  Gold  Mining  Company  Limited,  1892, 
68  L.  T.  16  ;  In  re  JFhiie  <£•  Smith's  Contract  [1896],  1  Ch.  642.] 

The  question,  when  it  is  sought  to  affect  a  purchaser  with  constructive  notice,  is  not 
whether  he  had  the  means  of  obtaining,  and  might,  by  prudent   caution,   have 


IDEG.  M.  &G.  461.  WARE    C.    LOKD    KGMONT  587 

obtained,  the  knowledge  in  question,  but  whether  the  not  obtaining  it  was  an  act 
of  gross  or  culpable  negligence. 
The  abstract  of  title  of  real  estate  disclosed  the  fact  that  the  land  tax  had  been 
redeemed  thirty-three  years  previously  to  the  .sale  by  persons  acting  as  the 
guardians  of  an  infant  tenant  in  tail,  out  of  the  personal  estate  of  the  infant,  who 
died  a  bachelor  without  having  attained  his  majority  ;  and,  in  a  suit  instituted 
shortly  afterwards  by  the  personal  representatives  of  the  infant  against  the  then 
tenant  in  tail  in  remainder,  a  decree  was  made  declaring  them  entitled  to  charge 
the  estate  with  an  amount  equal  to  the  consideration  money  paid  for  the  redemp- 
tion. A  deed  was  prepared  for  the  purpose  of  charging  the  estate  accordingly, 
which  was  duly  executed  by  the  then  tenant  in  tail  in  remainder,  but  he  died 
without  having  suffered  a  recovery.  The  succeeding  tenant  in  tail  entered,  suffered 
a  recovery,  and  sold  the  estate  to  a  purchaser  for  valuable  consideration,  who  had 
no  express  notice  of  the  facts  above  stated.  Held,  on  a  bill  filed  by  the 
-administrator  ile  bonis  non  of  the  infant  tenant  in  tail  against  the  purchaser,  that 
the  omission  on  his  part  to  inquire  whether  the  redemption  of  the  land  tax  might 
not  have  been  so  effected  as  to  have  given  to  third  persons  equitable  rights,  of 
which  there  was  no  trace  on  the  face  of  the  abstract,  did  not  amount  to  gross 
negligence,  and  that  he  ought  not  therefore  to  be  affected  with  constructive  notice 
of  such  equitable  rights. 

This  was  an  appeal  by  the  Defendants,  the  trustees  and  executors  of  Lord  Arden, 
from  a  decree  of  the  Vice-Chancellor  Stuart,  who  declared  that  the  Defendants,  as 
representing  the  purchaser  of  certain  real  estate,  were  affected  with  constructive 
notice  that  the  land  tax  had  been  redeemed  by  means  of  funds  belonging  to  an  infant 
tenant  in  tail  of  the  estate,  who  died  in  infancy,  and  that  the  circumstances  of  the 
case  were  such  as  to  give  to  the  representatives  of  the  infant  an  equitable  right  to  a 
rent-charge  equal  to  the  land  tax  redeemed.  So  much  of  the  fact,  as  will  suffice  to 
render  the  report  intelligible,  is  extracted  from  the  Lord  Chancellor's  judgment. 

In  1782,  Nathaniel  Polhill  was  equitable  owner  in  fee  of  the  lands  in  question. 
He  had  contracted  to  purchase  them,  but  they  had  not  been  conveyed  to  him.  By 
his  will  dated  the  14th  of  June  1782,  he  devised  all  his  real  estate,  which  included  his 
equitable  interest  in  the  lands  in  question,  to  his  son  Nathaniel  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail,  with  remainder  to  his  son  John  for  his 
life,  with  remainder  to  his  first  and  other  sons  in  tail  with  several  remainders 
over. 

[461]  Soon  after  the  date  of  his  will  he  died,  and  his  son  Nathaniel  became 
tenant  for  life  in  possession.  He,  however,  lived  only  a  few  weeks  after  his  father's 
death.  He  died  on  the  30th  of  November  1782,  leaving  an  only  son  Nathaniel,  then 
sixteen  months  old,  who  thus  became  equitable  tenant  in  tail  in  possession.  In  July 
■  1783,  the  legal  estate  was  duly  conveyed  to  two  gentlemen,  Benjamin  Way  and 
Thomas  Maitland  (who  had  been  named  in  the  will  of  1782,  as  trustees  to  preserve 
contingent  remainders),  and  their  heirs  to  the  uses  of  the  will,  so  that  the  infant  thus 
acquired  the  legal  estate  as  tenant  in  tail.  These  two  gentlemen  were  apparently 
friends  of  the  family  ;  for,  though  they  had  no  legal  authority,  they  entered  on  the 
infant's  lands  and  received  the  rents  as  his  guardians.  The  rents  thus  accumulated 
in  their  hands  amounted  to  a  large  sum,  and  in  1799,  the  year  after  the  passing  of 
the  first  Land  Tax  Redemption  Act,  they  took  on  themselves  to  apply  a  portion  of 
the  money  thus  accumulated,  in  redeeming  the  land  tax  on  all  the  infant's  property, 
which  was  situated  in  four  several  counties.  The  land  tax  charged  on  the  Surrey 
property  now  in  question  was  £o5,  and  the  sum  of  £2016  3  per  cents.,  which  was 
the  consideration  for  the  redemption,  was  purchased  by  means  of  the  accumulated 
rents. 

The  infant  tenant  in  tail  died  a  bachelor  in  the  spring  of  1802,  just  two  months 
before  he  would  have  attained  his  age  of  twenty-one  years  ;  and  on  his  death  John 
Polhill,  the  testator's  second  son,  became  entitled  as  tenant  for  life,  and  he  entered 
and  took  possession  accordingly.  John  Polhill  had  issue  several  children,  of  whom 
Thomas  Polhill  was  his  eldest  and  Frederic  Polhill  his  second  son. 

After  the  death  of  Nathaniel  Polhill  the  infant,  Ursula  [462]  his  mother,  who  had 
married  James  Ware,  took  out  administration  to  her  son,  and  in  1804  she  and  her 
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husband  filud  a  bill  in  this  Court  against  John  Polhill  and  Thomas  Polhill  who  was 
then  an  infant,  and  against  the  said  Benjamin  Way  and  Kobert  Maitland  ;  and  the 
bill  prayed,  amongst  other  things,  that  an  account  might  be  taken  of  the  several  sums 
of  stock  transferred  from  the  personal  estate  of  the  said  infant  either  in  his  life  or 
after  his  death,  in  satisfaction  of  four  contracts  for  the  redemption  of  the  land  tax 
on  the  devised  premises,  and  of  the  dividends  which  would  from  time  to  time  have 
accrued  due  on  the  said  several  sums  of  stock,  if  the  same  had  not  been  transferred, 
and  that  the  value  of  the  said  several  sums  of  stock,  and  the  amount  of  the  dividends 
might  be  paid  to  the  Plaintiff ;  or  that,  as  administratrix,  she  might  be  declared 
entitled  to  a  perpetual  rent-charge  upon  the  said  devised  estate  on  which  the  said 
land  tax  had  been  so  redeemed,  to  the  amount  of  such  land  tax  to  be  paid  from  the 
death  of  the  infant. 

The  Defendants  duly  answered  the  bill,  and  the  cause  was  brought  to  a  hearing 
before  Sir  W.  Grant,  who  referred  it  to  the  Master  to  inquire  and  state,  among  other 
things,  the  circumstances  under  which  the  contracts  for  redemption  were  made. 

The  Master's  report  under  the  decree  made  in  July  1804,  stated  several  contracts 
by  the  trustees,  as  trustees  and  guardians  for  the  infant  in  1799  (under  the  Act  38 
Geo.  3,  c.  60,  for  making  perpetual,  subject  to  redemption  and  purchase  of  the  land 
tax),  for  the  redemption  of  the  land  tax  charged  upon  the  devised  premises,  and  that 
there  was  not  any  option  declared  in  any  of  such  contracts.  Some  transfers  of  stock 
by  the  trustees  in  the  names  of  the  Commissioners  for  the  Reduction  of  the  National 
Debt,  in  discharge  of  some  of  the  instalments  [463]  which  had  become  due  under  the 
contracts,  were  made  before  the  death  of  the  infant ;  other  transfers  were  made  in 
May  and  July  1802,  in  discharge  of  the  remaining  instalments  which  became  due 
after  his  death.  All  the  payments  were  made  out  of  the  estate  of  the  infant,  not  at 
the  request  of  any  person,  but  under  the  idea  that,  as  the  instalments  became  due, 
they  were  paid  out  of  the  infant's  property  and  to  be  repaid  by  the  parties  who 
became  entitled  to  the  estates  on  the  death  of  the  infant. 

The  cause  came  on  to  be  heard  on  further  directions  before  Lord  Eldon  in  July 
1805.  Lord  Eldon  held  that  Messrs.  Maitland  and  Way  were  not  guardians  within 
the  Act,  and  had  no  authority  to  deal  as  they  had  dealt  with  the  infant's  property  ; 
but  having  so  dealt,  and  as  the  estate  had  got  the  benefit  of  the  transaction  as  it 
would  if  they  had  been  the  guardians  and  trustees  and  acted  as  such  under  the 
authority  of  the  Act,  there  was  an  equity  to  have  the  estate  as  nearly  as  might  be 
chargeable  as  it  would  have  been  charged  in  that  case  under  the  Act,  and  he  so 
decreed  (11  Ves.  257). 

A  deed  was  prepared  for  the  purpose  of  charging  the  estates  according  to  the 
decree,  and  it  was  executed  by  John  Polhill  in  1806,  and  by  his  eldest  son  Thomas 
in  1817,  he  having  attained  his  majority  in  1816.  The  personal  representatives  of 
the  infant  thus  acquired  a  legal  rent-charge  valid  against  John  and  Thomas,  but  na 
recovery  was  suftered,  and  therefore  the  deed  did  not  bind  those  entitled  in  remainder 
after  the  expiration  of  their  estates. 

John  Polhill  died  in  September  1828,  and  in  the  following  month  of  October  his 
son  Thomas  died  without  issue,  and  without  having  suffered  a  recovery  or  done  [464] 
any  act  to  confirm  the  rent-charge  created  by  the  deed  which  he  had  executed  in 
1817.  On  the  death  of  Thomas,  Frederic  (his  next  brother)  entered  on  the  property, 
and  he,  in  1831,  suffered  a  recovery  and  so  acquired  the  fee-simple,  subject  only  to- 
the  equitable  right  of  the  persons  entitled  under  the  decree.  From  the  death  of 
Thomas  in  1828,  Frederic  continued  regularly  to  pay  to  the  personal  representative 
of  Nathaniel  Polhill,  the  infant,  the  rent-charge  as  it  had  been  paid  by  John  and 
Thomas,  from  the  date  of  the  decree  down  to  1828.  No  deed  was  executed,  nor  was 
any  legal  charge  created  by  Frederic.  In  1835,  Frederic  Polhill  sold  the  estate  in 
question  to  Lord  Arden  for  £19,000.  It  appeared  by  the  decision  of  Lord  Eldon  in- 
the  suit  of  Ware  v.  Polhill  (11  Ves.  257),  that  the  contracts  for  redemption  had  been 
entered  into  b)'  persons  who,  though  described  as  guardians  and  trustees  for  the 
infant,  were  in  fact  strangers,  and  it  was  in  evidence  that  the  abstract  of  title 
furnished  to  Lord  Arden  .shewed  on  the  face  of  it  that  Nathaniel  Polhill  had  died 
an  infant  and  unmarried  in  April  1802.  It  further  appeared,  that  upon  the  abstract 
of  title  delivered  to  Lord  Arden's  solicitors  the  property  sold  was  described  to  be 
property  the  land  tax  of  which  had  been  redeemed.     It  was  admitted  that  neither 
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Lord  Arden  nor  his  advisers  had  any  actual  notice  of  the  Plaiiitift"s  claim,  nor  of  the 
decree  in  Jfare  v.  Polhill  (11  Vcs.  257),  nor  of  the  fact  of  any  payment  of  the  rent- 
charge  having  ever  been  made  by  Frederic  Polhill. 

The  administratrix  of  the  infant  Nathaniel  Polhill  having  died,  letters  of  adminis- 
tration (le  bonis  nan  of  the  infant  were  granted  to  M.  Ware,  the  present  Plaintiff, 
who  instituted  this  suit,  insisting  that  the  facts  above  stated  ought  to  have  put  Lonl 
Arden  on  inquiry,  the  result  of  which  must  have  been  to  disclose  the  circumstances 
£465]  connected  with  the  redemption,  which  gave  rise  to  the  equity  enforced  by  Lord 
Eldon's  decree. 

The  Vice-Chancellor  Stuart,  having  been  of  opinion  that  the  circumstances  were 
such  as  to  affect  the  purchaser  with  constructive  notice  of  the  Plaintiff's  claim, 
declared  that  the  purchased  property  was  liable  to  the  payment  of  a  yearly  rent, 
equivalent  to  the  amount  of  land  tax  with  which  it  was  formerly  chargeable.  From 
that  decree  the  Defendants,  the  representatives  of  Lord  Arden,  now  appealed  to  the 
Lord  Chancellor. 

Mr.  Glasse,  Mr.  G.  L.  Russell  and  Mr.  Martin  Ware,  for  the  Plaintiff,  in  support 
of  the  decision  of  the  Vice-Chancellor. 

We  submit  that  the  decree  of  Lord  Eldon  in  IVare  v.  Polhill  (11  Ves.  257)  bound 
the  estate  into  whosesoever  hands  that  estate  came ;  or,  in  the  language  of  the  Vice- 
Chancellor  Parker,  in  IJ'are  v.  Polhill  (5  De  G.  &  Sm.  455),  "the  annuities  remained 
an  equitable  charge  by  force  of  the  decree,  the  effect  of  which  is  to  bind  the 
inheritance  for  ever." 

In  the  present  case  there  was  enough  to  put  the  purcha.ser  and  his  advisers  on 
inquiry,  as  they  had  been  furnished,  at  their  own  request,  with  a  further  abstract  of 
title,  shewing  that  Nathaniel  Polhill  was  an  infant  at  the  time  when  the  redemption 
of  the  land  tax  was  effected.  Much  slighter  circumstances  were  held  sufficient  to 
have  imposed  on  a  purchaser  the  obligation  of  inquiry  ;  Kennedi/  v.  Green  (3  M.  & 
K.  699). 

The  Solicitor-General,  Mr.  Malins  and  Mr.  Rawlinson,  for  the  Appellants,  the 
representatives  of  Lord  Arden. 

[466]  The  form  of  the  Vice-Chancellor's  decree,  treating  Lord  Eldon's  decree  in 
Jrarc  V.  Polhill  as  binding  on  the  estate,  is  clearly  erroneous,  for  Lord  Eldon 
expressly  makes  the  annuity  only  personal,  JP^ave  v.  Polhill  (11  Ves.  270 ;  see  p.  282). 
The  annuity  expired  in  1828,  on  the  death  of  T.  Polhill,  without  having  barred  the 
estate  tail,  and  the  trustees  having  failed  to  call  upon  the  succeeding  tenant  in  tail 
to  perfect  the  charge  there  is  clearly  now  no  equity  to  enforce  the  charge  as  against 
a  purchaser  without  notice,  though  there  might  be  such  an  equity  as  against  a 
volunteer.  But  assuming  that  the  equity  asserted  in  JFare  v.  Polhill  (11  Ves.  257) 
might  be  enforced,  still  the  present  Plaintiff'  cannot  insist  upon  any  such  equity  as 
the  Plaintiffs  in  irare  v.  Polhill  {Diid.),  inasmuch  as  he  is  only  the  administrator  de 
bonis  non  of  N.  Polhill ;  but  Ursula  Ware,  who  was  the  administratrix  of  N.  Polhill, 
survived  her  husband,  and  by  the  deed  of  1806  the  annuity  was  declared  to  be  her 
sepai-ate  property  ;  her  personal  representative,  therefore,  is  the  oidy  person  entitled 
to  sue.  When,  as  in  this  case,  there  were  four  modes  of  proceeding  for  redeeming 
the  land  tax  on  the  lands  of  the  infant  under  the  Act  38  Geo.  3,  c.  60,(1)  any  one 
of  which  might  have  been  adopted  by  the  persons  who  represented  themselves  as 
guardians  of  the  infant,  a  purchaser  was  not  bound  to  inquire  further  than  to  ascer- 
tain that  the  redemption  had  been  effected  in  pursuance  of  one  of  such  modes,  and 
there  can  therefore  be  no  such  inference  as  that  the  money  for  the  redemption  of  the 
land  tax  was  raised  in  the  way  which  gives  the  equity  asserted  here,  Kennei/  v. 
Broume  (3  Pudg.  Pari.  Cas.  462).  The  notice  which  is  imputed  to  Lord  Arden  in  this 
case  is  at  the  best  but  [467]  constructive,  a  doctrine  which  has  found  little  favour  in 
this  Court,  particularly  when  sought  to  be  applied  to  a  purchaser  for  valuable  con- 
sideration and  without  notice.  Unless  it  can  be  proved  that  the  redemption  was  to 
the  knowledge  of  the  purchaser  effected  with  the  monies  of  the  infant,  or  that  the 
purchaser  was  guilty  of  gross  negligence,  equivalent  to  lata  culpa,  it  is  impossible  to 
impute  constructive  notice, /owM  V.  .S'mzV/i  (1  Hare,  55),  in  which  case,  on  appeal  (1 
Phil.  244),  Lord  Lyndhurst  expressed  his  disinclination  to  extend  the  doctrine. 
Assuming,  however,  as  a  fact  which  we  deny,  that  Lord  Arden  had  actual  notice  that 
the  redemption  was  effected  with  the  personal  monies  of  the  infant,  still  we  .say  that 
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a  Court  of  Equity  will  not  impute  to  him  a  knowledge  of  the  very  refined  rule  of  law 
established  in  Jl'are  v.  Folhill  (11  Yes.  257).  On  this  principle  Lord  Hardwicke,  in 
the  case  of  Warrick  v.  Warrick  (3  Atk.  291),  held  that  a  purchaser  for  valuable  con- 
sideration was  not  to  be  afJected  with  notice  of  the  equitable  rule  under  which  a 
settlement  made  in  pursuance  of  articles  limiting  a  life-estate  to  the  settlor,  with 
remainder  to  the  heirs  of  his  body,  will  be  rectified  so  as  to  give  to  the  settlor  a  life- 
estate  only,  though  as  against  the  parties  or  mere  volunteers  such  a  rule  would  be 
enforced. 

In  short,  a  purchaser  for  value  is  not  to  be  affected  with  constructive  notice,, 
unless,  in  the  language  of  Lord  Alvanley  in  Hard//  v.  Beeves  (5  Ves.  426  ;  see  p.  431),, 
"there  is  a  clear,  broad,  plain  equity."  Li  the  same  spirit  Lord  Northington  says, 
"  a  man  must  indeed  take  notice  of  a  deed  on  which  an  equity,  supported  by  pre- 
cedents the  justice  of  which  every  one  acknowledges,  arises,  as  in  the  case  of  prior 
incumbrances ;  but  not  the  mere  construction  of  woids  which  [468]  are  uncertain  in 
themselves,  and  the  meaning  of  which  often  depends  on  their  locality,"  Cordivell  v. 
MackriU  (2  Eden,  344 ;  see  p.  347).  The  present  claim  might  have  been  asserted  in 
1816,  and  it  is  clearly  too  late  now.  It  is  also  to  be  observed  that  Lord  Arden  here 
gave  the  extreme  value  for  this  property,  which  is  a  circumstance  always  to  be  looked 
at  in  defence  of  a  purchaser  without  notice,  Senhmise  v.  Earle  (Ambl.  285). 

They  also  referred  to  the  cases  of  G-reen  v.  Pithford  (2  Beav.  70 ;  Sug.  Com.  View, 
613),  Parker  v.  Brooke  (9  Ves.  583),  Jones  v.  Powles  (3  M.  &  K.  581),  Davkon  v.  Daniels-- 
(16  Ves.  249),  AUwney-General  v.  Backhouse  (17  Ves.  283),  C'othai/ v.  Si/denham  (2  B. 
C.  C.  391),  West  V.  Eeid  (2  Hare,  249),  Hewitt  v.  Looscmore  (9  Hare,  449). 

Mr.  Glasse,  in  reply. 

The  Lord  Chancellor  [Cranworth].  The  object  of  this  suit  is  to  make  certaiiij 
lands  in  the  county  of  Surrey,  to  which  the  Defendants  derive  title  under  the  will  of 
the  late  Lord  Arden  liable  to  the  payment  of  a  yearly  rent  of  £55  per  annum,  being 
the  amount  of  land  tax  with  which  they  were  formerly  chargeable.  Lord  Arden 
purchased  these  lands  in  1835,  and  he  purchased  them  as  lands  the  land  tax  on  which, 
had  been  redeemed  i  there  is  no  doubt  of  the  fact  that  the  land  tax  had  been 
redeemed.  It  was  redeemed  very  soon  after  the  passing  of  the  first  Laud 
Tax  Kedemption  Act  in  1798,  the  contract  for  redemption  being  dated  in  October, 
1799.  The  consideration  was  £2016  3  per  cents.,  to  be  transferred  by  fourteen 
successive  instalments,  and  the  transfer  of  the  last  instalment  was  made  [469]  in  the- 
summer  of  1802.  The  land  tax  was  thus  effectually  redeemed,  and  the  lands  were 
therefore  correctlj'' described  in  the  sale  to  Lord  Arden  as  "land  tax  redeemed." 
This  is  the  common  case  of  both  parties.  But  then  the  Plaintifi'  insists  that  the 
redemption  was  effected  by  means  of  funds  belonging  to  an  infant  who  died  in 
infancy,  and  who  is  now  represented  by  the  Plaintiff  his  administrator  de  bonis  non, 
and  that  the  circumstances  of  the  case  are  such  as  to  give  to  the  Plaintiff,  against 
Lord  Arden's  devisees,  an  equitable  right  to  a  rent-charge  equivalent  to  the  land  tax 
redeemed.  [His  Lordship  here  stated  the  facts  of  the  case  as  above  set  out,  and 
having  referred  to  the  suit  of  JFare  v.  Polhill,  and  to  the  inquiries  which  had  been 
directed  on  the  original  hearing  as  to  the  circumstances  under  which  the  redemption 
had  taken  place,  said  :  ] — With  reference  to  the  inquiry  as  to  whether  any  option  had 
been  declared  on  occasion  of  the  redemption  of  any  portion  of  the  land  tax,  and  the 
Master  finding  thereon  that  there  was  no  such  option  declared,  it  is  necessary  tO' 
observe,  that  under  certain  provisions  of  the  Land  Tax  Redemption  Act,  the  person 
redeeming  has  the  option,  either  to  redeem  for  the  benefit  of  the  estate,  i.e.,  absolutely 
to  extinguish  the  tax,  or  he  may  in  certain  circumstances  declare  an  option,  to  take 
the  redeemed  tax  for  his  own  benefit,  so  that  the  charge  shall  still  subsist  for  the- 
benefit  of  the  person  redeeming.  In  fact  no  option  was  here  declared,  and  so  the 
legal  effect  of  the  redemption  was  to  extinguish  the  tax. 

The  cause  came  on  to  be  heard  on  the  Master's  report  before  Lord  Eldon,  and 
the  view  he  took  of  the  case  was  this  :  that  Messrs.  Way  and  Maitland,  by  whom 
the  redemption  was  effected,  were  in  fact  mere  strangers,  though  described  as 
guardians  and  trustees  of  N.  Polhill  the  infant ;  that  they,  no  doubt,  acted  perfectly 
hoTu'i  [470]  fide,  and  did  what  they  thought  most  for  the  infant's  benefit,  and  what 
probably  would  have  been  so  if  he  had  not  died  during  his  minority  ;  but  that,  how- 
ever honest  their  intentions,  the  effect  of  their  act  was  to  alter  the  nature  of  the 
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infant's  property,  to  convert  in  effect  a  portion  of  his  personalty,  into  real  estate  ; 
that  that  was  what  the  Court  does  not  permit :  and  Lord  Eldon  held,  that  those 
claiming  under  the  will  behind  the  infant  were  bound  to  put  his  porsonal  representa- 
tives as  nearly  as  possible  in  the  situation  in  which  they  would  have  been,  if  Benjamin 
Way  and  R.  Maitland,  when  they  applied  the  infant's  personal  estate  in  redeeming 
the  land  tax,  had  declared  an  option  which  would  have  given  to  them  or  to  the 
infant  an  actual  legal  rent-charge  equivalent  to  the  amount  of  the  land  tax.  [His 
Lordship,  after  referring  to  the  decree,  and  to  the  deed  which  was  prepared  in  con- 
formity therewith  for  the  purpose  of  charging  the  estates,  and  after  stating  the 
deaths  of  John  and  Thomas  Polhill  without  issue,  and  without  having  suffered  a 
recovery,  and  the  entry  of  Frederic  Polhill  in  1828,  the  recovery  suffered  by 
him,  and  the  payment  by  him  of  the  rent-charge,  and  the  purchase  from  him,  by 
Lord  Arden,  of  the  estate  now  sought  to  be  affected,  proceeded  :  ] — But  as  no  deed 
was  executed,  nor  any  legal  charge  created  by  Frederic,  the  right  of  the  persons 
entitled  to  the  rent-charge  was  a  mere  equitable  right.  Li  this  state  of  things, 
Frederic  in  1835  sold  the  Surrey  property  for  £19,000  to  Lord  Arden.  It  was  sold 
and  convej'ed  as  property  the  land  tax  of  which  was  redeemed ;  and  it  is  admitted 
neither  Lord  Arden  nor  his  advisers  had  any  actual  notice  of  the  claim  of  the  infant's 
personal  representatives,  that  they  had  no  actual  notice  either  of  the  decree  or  of  the 
fact  of  payment  of  the  rent-charge.  But  the  question  is,  whether,  though  there  was 
no  actual  notice,  there  was  not  what  is  called  constructive  notice,  notice  of  that 
which  [471]  ought  to  have  led  Lord  Arden's  advisers  to  make  further  inquiries,  under 
which  the  whole  truth  would  have  come  out,  and  the  omitting  to  make  which 
amounted  to  culpable  negligence.  For  if  such  constructive  notice  is  established,  no 
doubt  the  Defendants  claiming  under  Lord  Arden  are  bound  by  all  the  equities  which 
affected  Frederic  Polhill  the  vendor,  and  he  was  certaiidy  in  no  better  position  than 
that  in  which  his  brother  Thomas  had  stood  at  the  time  of  Lord  Eldon's  decree  in 
1805. 

The  circumstances  relied  on,  as  establishing  this  constructive  notice  are,  first,  that 
the  contract  for  redemption  was  entered  into  by  Way  and  Maitland,  who  though 
described  as  guardians  and  trustees  for  the  infant,  were  in  fact  strangers  ;  and, 
secondly,  that  the  abstract  stated  the  death  of  Nathaniel  in  April  1802,  an  infant 
and  unmarried,  so  that  it  was  clear  he  could  never  have  ratified  any  dealing  with  his 
personal  estate  whereby  it  was  in  effect  converted  into  realty.  It  was  argued,  that 
these  facts  ought  to  have  led  the  purchaser  to  make  further  inquiries  ;  and  that  the 
result  of  such  inquiries  must  have  been  to  disclose  the  circumstances  connected  with 
the  redemption  which  gave  rise  to  the  equity  enforced  by  Lord  Eldon's  decree. 
But  is  this  so"?  I  entirely  concur  with  what  fell  from  the  Vice-Chancellor,  that 
when  an  estate  is  sold  as  free  from  land  tax,  the  purchaser  is  bound  to  satisfy  himself 
of  the  validity  of  the  redemption,  just  as  he  is  of  any  other  point  touching  the 
title  to  the  property.  But  the  question  is,  whether  there  was  not,  in  this  case, 
sufficient  reasonably  to  satisfy  a  purchaser  that  the  title  to  the  land  tax  was  perfect, 
or  rather  that  all  proper  steps  had  been  taken  to  extinguish  the  land  tax  as  a 
charge  on  the  lands.  That  a  good  legal  title  was  shewn  is  not  disputed  ;  the 
adverse  equitable  title  arose  not  from  the  redemption  having  been  effected  by 
persons  acting  with  or  without  authority  for  an  infant  [472]  who  died  under 
twenty-one,  but  from  the  circumstance  that  the  consideration  came  out  of  his 
personal  estate.  Now  I  think,  that  not  only  was  there  nothing  to  shew  that  this 
was  the  case,  but  there  was  everything  to  lead  the  purchaser  to  suppose  the  contrary. 
It  may  be  observed,  that  Way  and  Maitland  were  described  as  guardians  and  trustees 
for  the  infant,  and  there  was  nothing  on  the  abstract  to  shew  that  they  were  not  so. 
If,  indeed,  the  title  had  depended  on  their  being  guardians,  it  would  have  been  the 
duty  of  the  purchaser  to  ask  for  evidence  on  the  subject ;  but  the  point  for  inquiry 
was  not  what  character  they  filled,  but  what  fund  they  applied  to  the  redemption. 
If  it  was  a  fund  supplied  out  of  the  infant's  personal  estate,  they  were  guilty  of  a 
misapplication  of  his  property  in  not  declaring  an  option,  so  as  to  keep  the  charge 
alive  ;  if  it  was  provided  out  of  a  fund  properly  applical)le  to  the  relief  of  the  estate 
from  the  burden  of  the  land  tax,  then  they  were  duly  discharging  their  obligations  to 
the  infant.  Why  was  the  purchaser,  finding  that  the  land  tax  had  been  effectually 
redeemed  thirty-three  years  before  his  purchase  and  had  never  since  been  paid,  to 
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inquire  whether  those  who  redeemed  might  not  have  obtained  the  money  from  some 
fund  not  applicable  to  the  purpose  ?  I  doubt  whether,  in  any  case,  this  is  an  obliga- 
tion fairly  attaching  on  a  purchaser ;  but,  in  the  present  case,  there  was  everything 
to  lead  to  the  conclusion,  that  the  land  tax  had  been  redeemed  by  means  of  funds 
properly  applicable  to  the  purpose  ;  for,  by  the  will  of  1782,  N.  Polhill  the  testator 
gave  his  personal  estate  to  these  very  gentlemen  B.  Way  and  R.  Maitland  in  trust,  to 
invest  it  in  the  purchase  of  lands  to  be  settled  to  the  same  uses  as  the  devised  estates  ; 
and  the  38th  section  of  the  Act  38  Geo.  3,  c.  60,  expressly  provides,  that  money  so 
held  on  trust  to  be  invested,  may  be  applied  in  the  redemption  of  the  land  tax. 
When,  therefore,  a  purchaser  found  that  the  land  tax  had  in  fact  been  redeemed 
thirty-three  years  before  his  purchase  by  trus-[473]-tees,  who  might  and  very 
probably  would  have  funds  properly  applicalile  for  the  purpose — and  further,  that 
no  land  tax  ever  had  been  paid  from  that  time — I  think  it  is  impossible  to  charge 
him  with  culpable  negligence,  or  even  with  want  of  caution,  because  he  did  not 
institute  further  inquiries  as  to  the  circumstances  of  the  redemption.  On  this  ground, 
therefore,  that  there  was  no  gross  negligence,  nor,  indeed  (as  I  think),  any  negligence 
at  all  on  the  part  of  the  purchaser,  I  feel  it  impossible  to  concur  in  the  view  of  the 
case  taken  by  the  Vice-Chancellor  ;  and  entertaining,  as  I  do,  a  clear  opinion  on  this 
point,  I  do  not  feel  it  necessary  to  go  into  the  other  points  of  objection  urged  in  the 
argument. 

I  must  not  part  with  this  case  without  expressing  my  entire  concurrence  in  what 
has  on  many  occasions  of  late  years  fallen  from  Judges  of  great  eminence  on  the 
subject  of  constructive  notice,  namely,  that  it  is  highly  inexpedient  for  Courts  of 
Equity  to  extend  the  doctrine — to  attempt  to  apply  it  to  cases  to  which  it  has  not 
hitherto  been  held  applicable.  Where  a  person  has  actual  notice  of  an}'  matter  of 
fact,  there  can  be  no  danger  of  doing  injustice  if  he  is  held  to  be  bound  by  all  the 
consequences  of  that  which  he  knows  to  exist.  But  where  he  has  not  actual  notice, 
he  ought  not  to  be  treated  as  if  he  had  notice,  unless  the  circumstances  are  such  as 
enable  the  Court  to  say,  not  only  that  he  might  have  acquired,  but  also,  that  he 
ought  to  have  acquired,  the  notice  with  which  it  is  sought  to  affect  him — that  he 
would  have  acquired  it  but  for  his  gross  negligence  in  the  conduct  of  the  business 
in  question. 

The  question,  when  it  is  sought  to  affect  a  purchaser  with  constructive  notice,  is 
not  whether  he  had  the  means  of  obtaining,  and  might  by  prudent  caution  have 
obtained,  the  knowledge  in  question,  but  whether  the  not  obtaining  it  was  an  act  of 
gross  or  culpable  negligence.  It  is  ob-[474]-vious  that  no  definite  rule  as  to  what 
will  amount  to  gross  or  culpable  negligence,  so  as  to  meet  every  case,  can  possibly  be 
laid  down.  But  I  think  it  clear,  that  the  imputation  of  gross  negligence  cannot 
fairly  be  fixed  on  a  purchaser,  merely  because  it  did  not  occur  to  him  or  his  advisers 
to  inquire  whether  a  transaction,  legally  valid  and  under  which  there  had  been  long 
enjoyment  (here  it  was  for  thirty-three  years)  might  not  have  been  so  conducted  in 
its  origin  as  to  have  given  to  third  persons  equitable  rights,  of  which  there  was  no 
trace  on  the  face  of  the  abstract. 

The  Plaintiff  having,  in  my  opinion,  failed  in  establishing  any  title  to  relief,  his 
bill  must  be  dismissed  with  costs. 

(1)  See  sections  11,  20,  22,  37,  81,  and  Acts  39  Geo.  3,  cc.  21,  40,  43,  108;  39 
&  40  Geo.  3,  c.  30 ;  and  Act  41  Geo.  3,  c.  72,  consolidated  and  amended  by  Act  42 
Geo.  3,  c.  116. 

[474]     Johnson  v.  Web.ster.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nov.  8,  9,  25,  1854. 

[S.  C.  3  Eq.  Rep.  99  ;  24  L.  J.  Ch.  300 ;  1  Jur.  N.  S.  145  ;  3  W.  R.  84 ;  2  Sm.  &  G. 
136.     Followed,  Tn  re  Duke  of  Somerset,  1887,  55  L.  T.  753.] 

Primd  facie  when  a  person  conveys  or  settles  an  estate,  he  means  to  include  in  the 

conveyance  every  interest  which  he  can  part  with,  and  which  he  does  not  except. 
When  the  owner  of  an  estate  has  also  a  charge  upon  it,  and  there  is  some  intermediate 
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charge  or  estate  between  his  own  charge  and  his  ownership  in  fee,  it  nia^'  be 
reasonable  to  say,  that  without  some  special  act,  no  presumption  can  be  made  of 
an  intention  to  merge  the  charge  in  the  fee,  for  that  might  be  against  the  interest  of 
the  owner,  by  letting  in  the  intermediate  estate ;  but  where  the  intermediate 
estate  is  created  by  the  act  of  the  owner  himself,  this  reasoning  has  no  application. 
A.,  the  devisee  in  fee  of  real  estates,  subject  to  a  trust  to  raise  £6,000  for  B.,  which 
the  testator  directed,  in  the  event  of  B.'s  death  without  children,  to  sink  into  the 
residue  of  his  personal  estate  and  to  go  to  A.,  on  his  marriage  conveyed  the  estates 
to  the  trustees  of  his  marriage  settlement,  subject  to  the  trust  to  raise  the  £6,000, 
and  died,  living  B.  On  B.'s  death,  without  children,  the  representatives  of  A.  filed 
a  bill  to  establish  the  charge.  Held,  under  the  circumstances,  that  it  had  merged 
in  the  inheritance. 

This  was  an  appeal  by  the  Defendant  Sir  Godfrey  Webster,  the  grandson  of  the 
testator  Sir  Godfrey  Webster,  from  a  decree  of  the  Vice-Chancellor  Stuart.  The  facts 
of  the  case  are  reported  in  the  second  volume  of  Messrs.  Smale  and  Giflfard's  Reports, 
page  136,  and  are  here  re-stated  from  that  report. 

[475]  Sir  Godfrey  Webster,  Baronet  (No.  1),  by  his  will  bearing  date  the  15th 
November,  1779,  directed  his  debts,  legacies  and  funeral  expenses  to  be  paid  and 
satisfied  ;  and  in  case  his  personal  estate  should  not  be  sufficient  for  that  purpose,  he 
thereby  charged  his  real  estate,  devised  to  his  eldest  son  Godfrey  Webster,  with  the 
payment  thereof.  The  testator  gave  to  his  wife  an  annual  rent-charge  in  lieu  of 
dower,  and  then  made  the  following  gift. 

"  I  give  and  devise  unto  Charles  Nairn,  of  Milkhouse,  Kent,  and  John  Campbell, 
of  Lincoln's  Inn,  Esquires,  and  to  the  survivor  of  them,  their  executors  and  adminis- 
trators, the  sum  of  £6000,  in  trust  that  they,  or  the  survivor  of  them,  or  the 
executor  or  administrator  of  such  survivor,  shall  pay  or  cause  to  be  paid  the  said 
sum  of  £6000,  unto  my  daughter  Elizabeth  Webster,  on  the  day  of  her  marriage,  and 
until  that  event  I  direct  the  said  sum  to  carry  interest  at  5  per  cent ;  and  I  direct 
my  son  Godfrey  Webster  to  pay  such  interest  quarterly  ;  and  in  case  such  interest 
shall  be  unpaid  forty  days  after  any  quarterly  day  of  payment,  it  shall  be  lawful  for 
my  said  daughter  Elizabeth  to  take  and  receive  the  rents  and  profits  for  her  own 
use  and  benefit,  until  the  said  Elizabeth  shall  be  paid  and  satisfied  all  arrears  of 
interest,  and  all  costs  and  charges  and  damages  sustained  by  reason  of  the  non- 
payment thereof ;  and  I  declare  that  I  give  the  said  sum  of  £6000  to  my  said 
daughter,  over  and  above  all  sums  of  money  or  other  provision  to  which  she  may  be 
entitled  under  my  marriage  settlement,  or  by  any  other  means  whatsoever  ;  but  I 
hereby  declare  that  in  case  my  daughter  shall  die  without  leaving  any  issue  living  at 
the  time  of  her  death,  the  said  sum  of  £6000  shall  sink  into  the  residue  of  my 
personal  estate,  and  shall  go  to  my  son  Godfrey  Webster." 

[476]  The  testator,  having  given  other  legacies,  devised  his  real  estate  to  his  eldest 
son  Godfrey  Webster,  his  heirs  and  assigns  for  ever,  charged  and  chargeable  nevertheless 
with  payment  of  all  or  so  much  of  his  debts,  legacies,  portions  and  funeral  expenses 
as  his  personal  estate  should  not  be  sufficient  to  satisfy  and  discharge.  The  residue 
of  his  personal  estate  not  thereinbefore  disposed  of,  he  bequeathed  to  his  son  Godfrey 
Webster. 

By  a  codicil  to  his  will,  dated  the  I7th  of  March,  1780,  reciting  the  above  gifts, 
he  declared  his  will  to  be  that  the  jointure,  portions,  legacies,  debts  and  funeral 
expenses  should  be  charged  on  his  manors  of  Robertbridge,  Battle,  &c.,  &c.,  within 
the  rape  of  Hastings,  in  the  county  of  Sussex,  and  that  his  eldest  son  Godfrey 
Webster  .should  hold  his  other  estates  free  and  discharged  from  such  charges. 

The  testator  died  shortly  afterwards,  without  revoking  his  said  will,  which  was 
duly  proved.  His  personal  estate  was  insufficient,  after  payment  of  prior  charges,  to 
satisfy  any  part  of  the  sum  of  £6000. 

From  "the  death  of  the  testator  Sir  Godfrey  Webster  (No.  1),  interest,  at  5  per 
cent.,  was  paid  to  his  daughter  Elizabeth,  out  of  the  rents  and  profits  of  the  real 
estate,  until  her  death  in  1833. 

The  £6000  was  never  in  fact  raised  by  the  trustees. 

By  indenture  of  lease  and  release,  dated  22d  and  23d  of  June,  1786,  executed 
upon  the  marriage  of  the  testator's  eldest  son  Sir  Godfrey  Webster  (No.  2)  with 
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Elizabeth  Vassall,  reciting  that  the  said  sum  of  £6000  given  to  the  said  Charles 
Nairn  and  John  Campbell  was  [477]  then  unpaid ;  and  reciting  that  on  the 
death  of  the  said  testator  the  then  Sir  Godfrey  Webster  (No.  2)  was  seised  of  the 
said  hereditament,  subject  (wter  alia)  to  the  payment  of  the  legacy  of  £6000  ;  and 
reciting  that  Sir  Godfrey  Webster  (No.  2)  being  .so  seised,  was  desirous  that  no 
part  of  certain  sums  charged  by  the  will  of  Sir  Godfrey  Webster  (No.  1)  should  be 
raised  thereout  for  his  benefit,  but  that,  on  the  contrary,  the  same  should  sink  into 
the  said  real  estate ;  and  reciting  that  a  marriage  was  agreed  on  between  the  said 
Sir  Godfrey  Webster  (No.  2)  and  the  said  Elizabeth  Vassall,  and  that  upon  the 
treaty  for  the  said  marriage  it  was  agreed  that  the  said  Sir  Godfrey  Webster  (No.  2) 
should  convey  and  assure  his  hereditaments  in  the  county  of  Sussex,  whereto  he  was 
entitled  under  the  will  of  the  testator,  subject  (inter  alia)  to  the  payment  of  the  said 
£6000  :  it  was  witnessed,  that,  in  consideration  of  the  said  intended  marriage,  all 
those  manors,  &c.,  were  granted  and  released  to  the  said  Rose  Fuller  and  Robert 
Cooper  Lee,  to  the  several  uses  thereinafter  declared  concerning  the  same,  freed 
and  absolutely  acquitted,  exonerated  and  for  ever  discharged  of  and  from  all  claims 
and  demands  whatsoever  of  the  said  Sir  Godfrey  Webster  (No.  2)  into  or  out  of  the 
same  premises  under  the  will  of  the  said  testator  in  respect  of  the  two  several 
sums  of  £10,000  and  £1400  under  the  indenture  of  1775  directed  to  be  raised 
by  the  said  Charles  Nairn  for  the  benefit  of  the  settlor,  but  subject  as  to  such  parts 
of  the  said  manors  and  hereditaments  as  by  the  will  of  the  said  testator  were 
charged  with  payment  of  the  portions  and  legacies  given  by  the  said  will  to  the  said 
Charles  Nairn  and  John  Campbell  of  the  said  sum  of  £6000,  and  of  the  said  £1000' 
part  of  the  said  legacy  or  sum  of  £2000,  by  the  said  will  of  the  said  Sir  Godfrey 
Webster  (No.  1)  the  testator  respectively  given  to  the  said  Charles  Nairn  and  John 
[478]  Campbell,  their  executors,  administrators  and  assigns,  upon  the  trusts  therein 
mentioned  concerning  the  said  sums  of  £6000  and  £2000  respectively,  together 
with  all  interest  then  due  and  to  grow  due  for  and  in  respect  of  the  said  several  sums 
of  £6000  and  £1000. 

The  marriage  was  solemnized  on  the  26th  of  June,  1786.  Sir  Godfrey  Webster 
(No.  2)  died  in  1800,  having  by  his  will  bequeathed  the  whole  of  his  personal  estate 
to  his  mother,  Dame  Elizabeth  Webster. 

The  estates  descended  to  his  eldest  son,  Sir  Godfrey  Webster  (No.  3). 

Prior  to  1800,  Elizabeth  Webster  (the  legatee  of  the  £6000)  married  Mr. 
Thomas  Chaplin. 

By  her  will  dated  the  14th  of  May  1802,  Dame  Elizabeth  Webster  bequeathed  the 
whole  of  her  personal  estate  to  her  daughter,  Elizabeth  Chaplin. 

By  her  will  dated  the  29th  of  August  1816,  Mrs.  Chaplin  (her  husband  being 
then  dead),  bequeathed  her  personal  estates  to  certain  persons  through  whom  the 
present  Plaintiffs  claimed.  She  died  on  the  28th  of  October  1833.  Early  in  1853, 
the  Plaintiffs  filed  this  bill  praying  for  a  declaration,  that  the  said  sum  of  £6000 
was  a  valid  and  subsisting  charge  on  the  real  estate  ;  that  the  Plaintiffs  were 
entitled  to  interest  for  at  least  six  years  ;  for  an  account ;  that  the  said  sum  of 
£6000  might  be  raised  by  a  sale  or  mortgage  of  a  competent  part  of  the  estate, 
&c.,  &c. 

The  Yice-Chancellor  held,  that  the  charge  was  now  subsisting,  and  directed  the 
principal  interest  and  costs  [479]  to  be  raised  by  a  sale  or  mortgage  of  the  real  estate 
of  vSir  Godfrey  Webster  (No.  3),  who  now  appealed. 

Mr.  Bacon  and  Mr.  Schomberg,  for  the  Plaintiffs,  in  support  of  the  decision  of  the 
Vice-Chancellor. 

This  Court  will  not  presume  a  merger,  unless  it  is  assured,  either  that  such  pre- 
sumption will  be  for  the  benefit  of  the  owner  of  the  inheritance,  or,  unless  there  is 
the  clearest  evidence  of  intention  that  the  charge  should  not  be  kept  alive.  The 
£6000  became  raisable  on  the  day  of  the  daughter's  marriage,  and  the  mere  accident 
of  its  not  having  been  raised  cannot  alter  the  rights  of  the  parties,  equity  considering 
that  as  done  which  is  agreed  to  be  done. 

In  the  present  case,  so  far  as  any  evidence  of  intention  can  be  adduced,  it  is  against 
the  merger  ;  for  not  only  was  the  existence  of  the  charge  expressly  recognised  in  the 
deed  of  1786,  but  it  was  obviously  for  the  benefit  of  Sir  G.  Webster  (No.  2),  who  was 
only  tenant  for  life  at  the  time,  that  it  should  be  held  to  have  been  subsisting.     They 
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relied  upon  the  following  authorities,  Jrijmlhain  v.  Earl  of  Egremont  (Amhl.  753), 
Forbes  v.  Moffatt  (18  Ves.  384),  G-rice  v.  Slmu  (10  Hare,  76),  iMn.t  v.  liarrett  (14  Beav. 
542),  and  they  distinguished  the  present  case  from  that  of  Tjihr  v.  Lake  (4  8ini.  351), 
where  merger  had  been  presumed,  because  there  there  was  an  express  recital  in  a 
mortgage  deed  that  the  estate  was  free  from  incumbrances. 

Mr.  Malins  and  Mr.  K.  Pryor,  for  the  Appellant  Sir  (4.  Webster. 

We  submit  first  that  there  was  no  charge  under  the  [480]  will  of  the  testator  Sir 
(t.  Webster  (No.  1)  in  favour  of  his  son  ;  but  even  assuming  that  there  was,  it  would 
have  merged  when  he  became  under  the  same  will,  by  the  death  of  the  testator  in 
1780,  the  owner  of  the  fee,  and  as  he  manifested  no  intention  of  keeping  the  charge 
alive  after  it  was  competent  for  him  to  have  done  so. 

The  rule  with  respect  to  the  raising  of  legacies  payable  at  twenty-one,  and  charged 
on  land,  is  firmly  established,  that  such  legacies  will  sink  into  the  land  for  the  benefit 
of  the  inheritance  if  the  legatee  should  die  under  the  prescribed  age,  I'ould  v.  I'oulef 
(1  Vern.  204,  321),  Fearne,  Cont.  Rem.,  page  555,  Ed.  9,  Butler's  note;  and,  as  a 
general  rule,  it  is  also  clear  that  where  a  party  has  an  estate  in  fee  or  in  tail,  and,  at 
the  same  time,  a  charge  upon  the  estate,  the  charge  will  merge,  Donisthorpe  v.  Porter 
(2  Eden,  162). 

We  urther  submit  that  the  settlement  of  1786,  being  a  conveyance  to  a  purchaser 
fi;ir  value,  was  of  itself  equivalent  to  an  extinction  of  the  charge.  The  expression  in 
the  will,  that  the  legacy  of  £6000  was  to  go  back  to  Sir  Godfrey  (No.  2),  was  a  mere 
inaccuracy  of  expression,  inasmuch  as  the  testator  never  intended  that  the  £6000 
should  be  unconditionally  raised. 

The  distinction  between  the  present  and  the  case  of  Jf'yndham,  v.  Earl  of  Egremmif 
(Ambl.  753)  is,  that  there  Percy  Earl  of  Thomond  was  only  tenant  for  life,  and  the 
presumption,  therefore,  of  law  was,  that  the  charge  was  kept  alive  ;  so  in  the  cases  of 
Forbes  v.  Moffatt  (18  Ves.  384),  and  Grice  v.  Shaw  (10  Hare,  76),  there  appeared  in  each 
irresistible  evidences  of  intention  of  keeping  the  charge  alive.  It  [481]  was  said,  that  it 
was  for  the  interest  of  Sir  Godfrey  (No.  2)  that  the  charge  should  be  kept  alive  ;  but  the 
answer  to  that  is,  that  the  merger  took  place  between  1780  and  1786,  and  having  once 
iiccurred,  nothing  short  of  a  declared  intention  would  suffice  to  rebut  the  legal 
l)resumption.  It  was  further  said,  that  the  mei'ger  was  not  to  be  presumed  because 
the  charge  of  £6000  was  expressly  recognised  in  the  deed  of  1786  as  existing,  while 
the  other  charges  were  there  noticed  as  having  merged  ;  but  it  was  only  referred  to 
because  it  was  contingently  raisable.  It  is  clear  that  the  settlor,  after  the  execution 
of  that  settlement,  could  not  have  filed  a  bill  to  raise  the  £6000. 

It  was  argued  that  the  £6000,  though  not  actually  raised,  ought  to  have  been 
raised  ;  but  the  mere  fact  that  it  was  not  raised  is  sufficient  to  create  different  rights. 
On  this  principle  it  is,  that  where  a  power  of  sale  may  be  exercised  by  a  mortgagee, 
the  fact  of  its  being  exercised  or  not  will  determine  the  rights  as  to  the  surplus 
between  the  heir  or  personal  representative  of  the  mortgagor,  IFright  v.  Itose  (2  S.  Si 
S.  323)  They  also  referred  to  the  observations  of  Lord  St.  Leonards  in  JFalpole  v. 
M'Cliniock  (7  Ir.  Eq.  Rep.  353). 

Mr.  W.  H.  Harrison  appeared  for  the  Dowager  Lady  Webster. 

Mr.  Spencer  Vincent,  for  the  trustees. 

Mr.  Bacon,  in  reply. 

N'ov.  25.  The  Lord  Chancellor  [Cranworth].  The  Plaintiffs  in  this  case  are 
the  personal  representatives  of  Sir  Godfrey  Webster,  who  died  in  1800.  The 
Defendants  may  be  described  generally  as  the  persons  [482]  entitled  to  his  real 
estate.  The  object  of  the  bill  is  to  have  a  sum  of  £6000  raised  out  of  the  real  estate 
for  the  benefit  of  those  entitled  to  the  personal  estate.  The  question  arises,  first,  on 
the  will  of  Sir  G.  Webster,  the  father  of  the  Sir  Godfrey  whom  I  ha\-e  already  named  ; 
the  father  being  called  in  the  bill  Sir  Godfrey  (No.  1),  and  the  .son  Sir  Godfrey  (No. 
2)  ;  and,  secondly,  on  the  settlement  executed  by  Sir  G.  Webster  (No.  2)  on  his 
marriage,  bearing  date  the  22d  and  23d  of  June  1786.  [His  Lordship  here  referred 
to  the  will  and  codicil  of  Sir  Godfrey  (No.  1),  and  proceeded  :]  He  died  soon  after 
the  date  of  the  codicil.  Sir  G.  Webster  (No.  2)  duly  proved  his  will.  [His  Lordship 
here  referred  to  the  marriage  settlement  of  Sir  Godfrey  (No.  2),  bearing  date  June 
1786,  and  continued:]  The" Defendants  are  entitled  to  the  real  estates  under  the 
limitation  to  first  and  other  sons  of  that  marriage.     Elizabeth  Webster  the  legatee 
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married  Mr.  Chaplin  prior  to  1800,  and,  having  .survived  her  husband,  died  on  the 
28th  of  October  1833,  without  issue.  The  interest  on  the  £6000  was  regularly  paid 
to  Mr.  Chaplin  by  the  owners  of  the  estate  from  the  time  of  her  marriage  to  her 
death  ;  but  the  principal  sum  was  never  raised. 

The  present  bill  was  filed  3d  October  1853.  And  the  question  is  whether  the 
Plaintift's  have  any  title  to  the  relief  sought.  They  rely  first  on  the  terms  of  the  will, 
whereby  this  £6000,  in  the  event  which  happened,  is  expressly  declared  to  form  part 
of  the  testator's  personal  estate.  Sir  G.  Webster  (No.  2)  took  both  the  real  and 
personal  estate  absolutely.  But  here  it  is  said  that  the  testator  has  expressly 
impressed  on  the  contingent  interest  in  this  legacy  the  character  of  personal  estate, 
and  that  the  legatee  never  did  anything  to  alter  its  character.  I  do  not,  however, 
agree  to  this  construction.  The  direction  in  the  testator's  will,  that  if  his  daughter 
Elizabeth  [483]  should  leave  no  issue  at  her  death  the  legacy  should  sink  into  the 
residue  of  the  personal  estate,  meant  simply  that  it  should  not  be  raised.  He  con- 
templated a  personal  estate  sufficient,  or  probably  sufficient,  to  pay  his  debts  and 
legacies,  and  then  any  contingent  interest  of  the  person  entitled  to  the  residue,  in  a 
legacy  which  should  eventually  not  be  raisable,  would  not  be  inaccurately  described 
as  sinking  into  his  personal  estate. 

The  expression  "  sink  into  the  residue "  points  to  a  charge  which  had  been 
previously  provided  out  of  the  fund  into  which  it  was  to  sink,  otherwise  the  expression 
"sink  into  the  residue"  would  hardly  be  appropriate.  I  read  the  passage  as  if  it  had 
been  merely  a  direction  that,  in  the  event  of  the  legatee  leaving  no  issue  at  her  death, 
the  legacy  was  to  be  restored  to  the  funds  from  which  it  had  been  taken  ;  and  then 
the  will  had  contained  a  general  charge  of  debts  and  legacies  on  the  real  estate  in 
case  the  personal  estate  should  prove  insufficient.  The  mere  circumstance  that  the 
collocation  of  the  sentences  is  different  cannot  be  material ;  and  if  the  charge  on  the 
real  estate  had  been  at  the  end  of  the  will,  it  would  have  made  the  case  more  clear 
but  could  not  have  afi'ected  the  principle.  On  this  first  point,  therefore,  on  which 
nearly  the  whole  of  the  Plaintiffs'  case  rests,  I  confess  I  differ  from  the  Vice- 
Ghancellor. 

This  is  in  truth  a  mere  question  of  construction.  What  is  the  meaning  of  the 
will  1  I  do  not  discover  any  intention  to  alter  the  character  of  the  property,  which 
would  be  a  very  strange  intention  to  impute.  But  it  was  contended,  that,  without 
any  such  intention,  the  nature  of  the  gift  necessarily  induces  a  change  of  quality  in 
the  property.  Mrs.  Chaplin,  it  was  said,  might,  the  day  after  her  marriage,  have 
insisted  on  a  sale  or  mortgage  of  a  competent  part  of  the  real  estate,  so  as  to  place 
the  [484]  £6000  in  the  hands  of  the  trustees.  She  might  have  filed  a  bill  and  have 
obtained  a  decree  for  that  purpose.  That  may  be  ;  and  if  that  had  been  done,  if  a 
suit  had  been  instituted  and  a  decree  made,  then  there  might  have  been  pro  fanto  a 
conversion  into  personalty.  But  this  depends,  not  on  the  language  of  the  will,  but 
on  the  acts  done  under  it.  If  Sir  G.  Webster  (No.  2)  had  actually  sold  a  portion  of 
the  estate  and  invested  the  proceeds  to  the  extent  of  £6000  on  securities  in  the 
names  of  the  trustees,  then,  when  by  the  death  of  his  sister  without  issue  his  title  to 
the  £6000  reverted  to  him,  it  would  be  his  personal  and  not  his  real  representatives 
who  could  claim  it.  It  would  in  such  case  have  been  made  actual  personalty,  and  his 
representatives  could  only  make  title  to  it  with  the  quality  actually  attaching  to  it. 
So  if,  without  any  actual  sale  or  mortgage,  there  had  been  a  suit  and  a  decree  directing 
a  .sale,  this  Court  would  have  considered  the  sale  as  actuall}'  made,  and  the  rights  of 
the  parties  would  have  been  regulated  accordingly.  Upon  this  principle  the  case  of 
Flanagan  v.  Flanagan  was  decided  by  Lord  Camden  in  1768.  The  facts  of  that  case 
are  thus  stated  by  Sir  Thomas  Sewell  in  his  judgment  in  Fletcher  v.  Asldmrner  (1  B. 
C.  C.  .500) :— "Sarah  Woolly,  by  will,  dated  28th  March  1749,  gave  and  devised  all 
her  real  and  personal  estates  to  Francis  Plumtree,  in  trust,  in  the  first  place,  out  of 
her  personal  estate  as  far  as  it  would  extend,  and,  in  the  next  place,  by  sale  of  her 
real  estate  or  a  sufficient  part  thereof,  to  raise  so  much  money  as  should  be  sufficient 
to  pay  her  debts  and  legacies  ;  and  after  payment  thereof  in  trust  to  convey  the 
residue  of  the  real  estate  which  should  remain  unsold,  and  pay  the  produce  of  such 
part  as  should  be  sold  and  all  other  the  residue  of  her  real  estates  between  her  father 
James  Flanagan  and  her  brother  James  Flanagan,  their  [485]  heirs,  executors,  and 
administrators,  equally.     A  bill  was  brought  by  the  creditors  for  sale  of  real  estate 
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to  supply  the  deficiency  of  the  personal  estate  for  payment  of  debts,  and  a  decree 
was  made  for  a  sale ;  and,  if  any  of  the  money  to  arise  )>y  the  sale  should  remain 
after  payment  of  the  debts  and  legacies,  it  was  directed  to  be  paid  to  James  Flanagan 
the  father  and  James  Flanagan  the  son  equally,  and  if  any  estate  should  remain 
unsold  the  trustees  were  directed  to  convey  it  to  them  and  their  heirs  equally.  After 
the  decree  James  Flanagan  the  son  died,  leaving  a  daughter,  and  a  son  Ijorn  after  his 
death.  Part  of  the  estate  was  sold,  and  afterwards  James  Flanagan  the  grandfather 
died,  leaving  his  grandson  his  heir,  and  his  grandson  and  granddaughter  his  sole  next 
of  kin.  After  the  death  of  the  grandfather  a  further  part  of  the  estate  was  sold, 
under  an  apprehension  that  the  produce  of  the  first  sale  was  insufficient  to  pay  the 
debts  and  legacies.  It  appeared,  however,  that  the  produce  of  the  first  sale  was 
sufficient.  A  bill  was  afterwards  brought  by  the  son  of  James  Flanagan  the  son, 
claiming  a  moiety  of  the  surplus  as  the  real  estate  of  James  Flanagan  the  grand- 
father, to  whom  he  was  become  heir,  against  the  personal  representative  of  his  grand- 
father and  against  the  daughter  of  James  Flanagan  the  son,  who  claimed  a  moiety  as 
one  of  the  next  of  kin  of  her  grandfather.  It  was  objected  that  the  second  sale  after 
the  death  of  the  grandfather  was  improper.  The  Court  determined  that  the  second 
sale  actually  made  under  the  decree  of  the  Court  before  the  Master  could  not  be 
considered  as  improperly  made  ;  that  there  was  no  fraud,  no  practice,  and  that  the 
money  ought  to  go  to  the  personal  representative  of  the  grandfather." 

The  case  of  Fletcher  v.  Ashhxtrner  (1  B.  C.  C.  497)  was  also  decided  [486]  on  a 
similar  principle,  inasmuch  as  there  was  an  express  direction  for  a  conversion  out  and 
out  of  real  estate ;  and  upon  the  death  of  the  legatee,  who  had  the  whole  beneficial 
title  vested  in  him  as  money,  his  personal  representatives  were  declared  entitled  to 
the  estate  as  money.  But  these  principles  do  not  apply  where  there  has  been  neither 
a  sale  nor  a  mortgage,  nor  any  direction  nor  decree  making  a  sale  or  mortgage 
obligatory  on  the  parties.  If,  while  there  is  a  mere  charge  and  before  any  sale  or 
mortgage  has  been  made  or  decreed,  the  money  charged  has  ceased  to  be  raisalile,  or 
has  become  raisable  only  for  the  benefit  of  the  person  entitled  to  the  absolute  fee, 
there,  in  the  absence  of  express  direction,  the  charge  sinks  into  the  estate.  On  these 
grounds  I  am  of  opinion  that  the  will  did  not,  according  to  its  true  construction, 
make  the  contingent  interest  of  Sir  G.  Webster  (No.  2)  in  this  legacy  a  sum  raisable 
out  of  his  real,  for  the  benefit  of  his  personal,  estate ;  and  that,  if  he  had  died  with- 
out doing  any  act  affecting  the  question,  the  charge  would,  on  the  decease  of  Mrs. 
Chaplin,  sine  prole,  sink  into  the  real  estate. 

It  remains  to  consider  how  far  the  question  is  affected  by  the  subsequent  acts  of 
Sir  G.  Webster  (No.  2) ;  for  it  was  argued,  that  whatever  might  be  the  case  if  he  had 
done  nothing,  yet  that  the  consequence  of  the  settlement  which  he  executed  on  his 
marriage  was  to  give  to  his  personal  representatives  the  right  now  insisted  on.  The 
settlement  recites  several  charges  affecting  the  estates  created  by  his  uncle  Sir 
Whistler  Webster,  to  a  part  of  which  (£11,400)  he  was  himself  entitled,  and  to  the 
rest  of  which  other  persons  named  were  entitled  :  it  then  recites  the  legacy  of  £6000 
given  by  the  will  of  his  father,  and  another  legacy  of  £1000  given  by  the  same  will, 
and  then,  after  stating  it  to  be  his  intention  to  allow  the  £11,400  to  sink  into  the 
real  estate,  he  conveys  all  the  [487]  property  free  from  the  £11,400,  but  subject  to 
the  other  charges  created  by  Sir  Whistler,  and  to  the  two  legacies  under  his  father's 
will,  to  the  use  of  himself  for  life,  remainder  to  secure  a  jointure  to  his  wife  for  her 
life,  remainder  to  trustees  for  a  term  of  years  to  secure  portions,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  his  own  heirs. 

It  was  argued  that  this  was  an  express  keeping  alive  of  the  £6000  contingently 
for  his  own  benefit,  and  that  on  two  grounds  ;  first,  because  the  property  is  conveyed 
expressly  subject  to  the  charge,  and  secondly,  because  it  was  manifestly  to  his 
advantage  to  keep  it  alive  in  order  to  secure  an  interest,  in  priority  to  those  who 
were  to  take  by  a  title  which  preceded  the  fee.  I  cannot  say  that  either  of  these 
arguments  have  satisfied  me. 

As  to  the  first,  when  Sir  G.  Webster  (No.  2)  executed  the  settlement,  he  had  the 
absolute  fee  subject  to  the  charges  created  by  Sir  Whistler,  and  to  the  two  legacies 
under  his  father's  will.  It  was  obviously  his  intention  to  settle  the  estate  as  free 
from  incumbrances  as  he  could.  For  that  purpose  he,  in  terms,  extinguished  both 
the  charges  to  which  he  was  entitled  himself.     He  could  not  get  rid  of  the  other 
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charges,  and  the  mentioning  them  and  conveying  the  estate  subject  to  them  was  only, 
as  I  think,  for  the  purpose  of  shewing  the  state  of  the  title,  and  the  nature  and  extent 
of  the  charges  to  which  the  property  was  liable.  When  he  conveyed  the  property 
subject  to  the  legacy  of  £6000,  he  did  not  mean  to  impart  to  that  legacy  anj^  other 
quality  or  condition  than  would  have  belonged  to  it  if  he  had  remained  the  absolute 
owner  of  the  property,  and  had  never  conveyed  it  at  all.  There  is  no  trace  of  any 
such  intention.  One  of  these  qualities  or  incidents  was,  that  on  a  certain  event, 
which  in  fact  happened,  the  legacy  would  cease  to  be  [488]  raisable.  Those  who 
took  the  real  estate  under  the  settlement  took  (it  is  true)  subject  to  a  legacy,  but  to 
a  legacy  which  having  regard  to  the  situation  of  the  parties  might  never  be,  and,  in 
fact,  never  was  raisable  at  all.  This  seems  to  me  to  dispose  of  the  point  arising  from 
the  way  in  which  the  conveyance  is  made  subject  to  the  legacy. 

But  then,  it  is  said,  it  was  the  interest  of  Sir  G.  Webster  (No.  2)  to  keep  the 
charge  alive  in  order  to  have  priority  over  those  entitled  under  the  settlement.  I  do 
not  understand  this.  When  the  owner  of  an  estate  has  also  a  charge  on  it,  and  there 
is  some  intermediate  charge  or  estate  between  his  own  charge  and  his  ownership  in 
fee,  it  may  be  reasonable  to  say  that  without  some  special  act  no  presumption  can 
reasonably  be  made  of  an  intention  to  merge  the  charge  in  the  fee,  for  that  would  oi' 
might  be  against  the  interest  of  the  owner  by  letting  in  the  intermediate  estate  or 
incumbrance.  But  here  the  intermediate  interests  are  created  by  the  act  of  the 
owner  himself,  and  so  this  reasoning  has  no  application.  At  the  time  when  Sir  G. 
Webster  (No.  2)  made  the  settlement  his  contingent  interest  in  the  legacy  was,  so  to 
say,  in  immediate  contact  with  his  ownership  in  fee-simple.  There  were  prior  charges 
over  which  he  had  no  control ;  but  there  was  no  estate  or  charge  whatever  inter- 
mediate between  his  contingent  interest  in  the  legacy  and  his  ownership  of  the  fee. 
Therefore,  to  speak  of  his  interest  in  keeping  the  charge  alive  against  other  estates 
which  he  himself  was  creating  is  evidently  to  confound  this  case  with  one  totally 
different.  Fritaa  facie,  when  a  person  conveys  or  settles  an  estate,  he  means  to  in- 
clude in  the  conveyance  every  interest  which  he  can  part  with  and  which  he  does  not 
except.  General  words,  apt  for  that  purpose,  are  invariably  used,  and,  I  was  told, 
occur  in  this  settlement ;  I  am  there-[489]-fore  of  opinion  that  there  is  nothing 
arising  from  the  settlement  which  at  all  varies  the  case,  and  that  the  contingent 
interest  in  the  legacy  merged  in  the  inheritance. 

It  remains  only  very  shortly  to  refer  to  the  authorities  cited  by  Plaintifi';  only, 
however,  to  shew  that  they  have  no  bearing  on  the  case.  The  first  which  was  relied 
upon,  was  Il'i/mlham  v.  Lord  Egremont  (Ambl.  7.53).  There  Percy  Earl  of  Thomond 
having  a  charge  amounting  to  upwards  of  £18,-500  on  estates  of  which  he  was  tenant 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  the  ultimate  remainder 
to  his  own  right  heirs,  died  without  issue,  and  Lord  Apsley  held  that  the  earl  was 
not  at  any  time  so  seised  of  the  estate  as  to  make  a  merger  for  the  benefit  of  the 
heir  on  whom  the  estate  had  descended  ;  that  merger  must  take  place  in  the  party's 
lifetime,  and  that  the  charge  having  been  a  subsisting  one  during  the  earl's  whole 
life,  remained  as  personalty  for  the  benefit  of  his  next  of  kin. 

The  next  case  which  was  relied  upon,  was  that  of  Forbes  v.  Moffaft  (18  Ves.  384). 
There  Aaron  Moffatt,  being  indebted  to  Andrew  Moffatt  in  a  sum  of  £27,000,  after 
the  death  of  the  latter,  borrowed  from  his  executors  a  further  sum  of  £12,000,  this 
sum  was  advanced,  on  consideration  of  John  Moffatt  (a  brother  of  Aaron's)  agreeing 
to  postpone  a  debt  of  £13,000  due  to  him  by  Aaron,  and  in  consideration  of  a  mort- 
gage of  all  Aaron's  Jamaica  estates,  which  were  accordingly  charged  with  the  payment 
of  the  first  sum  of  £12,000,  and  then  of  the  two  several  debts  of  £27,000  and 
£13,000.  Aaron  died  having  devised  and  bequeathed  all  his  real  and  personal  estate 
to  John,  and  appointed  him  sole  executor,  John  afterwards  died  intestate  and  with- 
out issue.  The  question  there  [490]  aro.se  between  his  real  and  personal  representa- 
tives, as  to  whether  the  mortgage  for  the  sum  of  £13,000  due  to  him  was  to  be 
considered  as  still  subsisting,  or  was  extinguished  by  the  union  of  the  characters  of 
owner  and  mortgagee,  or  by  any  acts  done  by  him  after  he  became  owner.  Sir  W. 
Grant  held  that  the  charge  was  subsisting,  because  it  was  evidently  most  advantageous 
to  John  Moffatt  that  the  mortgage  should  be  kept  on  foot,  for  otherwise  he  would 
have  given  a  priority  not  only  to  the  mortgage  for  £27,000  but  would  have  let  in  all 
the  simple  contract  debts  of  his  brother. 
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The  decisions  in  the  cases  of  Clarendon  v.  Barluim  (1  Y.  &  C.  C.  C.  688)  Davis  v. 
Barrett  (1-i  Beav.  542),  and  Grice  v.  Shaiv  (10  Hare,  76),  were  all  founded  on  the  same 
principles,  but  in  truth  they  have  no  bearing  upon  the  question  before  me. 

The  result  is  that  I  think  the  Plaintiffs  have  failed  to  make  out  any  title,  and  so  I 
think  their  bill  must  be  dismissed  with  costs. 


[491]     In  the  Matter  of  Mary  C.  L.  Hodges,  an  Infant.     Before  the  Lord 
Chancellor  Lord  Cranworth.     Jan.  12,  13,  1855. 

A  Judge  in  chambers  is  not  empowered  under  the  26th  section  of  the  Act  (15  &  16 
Vict.  c.  80)  to  entertain  applications  with  reference  to  funds  paid  into  Court  under 
the  Acts  for  the  Kelief  of  Trustees  (10  &  11  Vict.  c.  96,  and  12  &  13  Vict.  c.  71), 
such  applications  must  originate  in  and  be  founded  upon  a  petition  presented  to 
the  Court. 

This  application,  involving  a  question  as  to  the  extent  of  jurisdiction  of  a  Judge 
in  chambers,  was  made  to  the  Lord  Chancellor  by  desire  of  the  Vice-Chancelior  Wood. 

The  following  are  the  facts  out  of  which  the  question  arose  : — On  the  5th  of  June 
1854,  the  Vice-Chancellor  made  an  order  in  chambers,  that  George  Curtis,  the 
executor  of  the  infant's  father,  should  be  at  liberty  to  transfer  the  sum  of  £1,530 
consols  less  certain  costs,  and  also  a  sum  of  £3,250  consols,  standing  in  the  name  of 
the  infant's  father,  into  Court  to  an  account  "  In  the  matter  of  Mary  Catherine 
Louisa  Hodges,  an  infant ; "  and  that  the  dividends  should  be  paid  to  the  infant's 
guardian  till  further  order. 

The  Vice-Chancellor  also  ordered,  that  C.  Curtis  and  C.  R.  Turner,  who  were  the 
surviving  trustees  of  the  marriage  settlement  of  the  infant's  parents,  should  be  at 
libertj'  from  time  to  time,  out  of  the  dividends  to  accrue  on  the  sums  of  £6,118 
consols,  and  £4,797  Reduced  annuities,  standing  in  their  names  upon  the  trusts  of 
the  settlement,  to  pay  so  much  to  the  infant's  guardian  as,  with  the  dividends  of  the 
funds  under  the  testator's  will,  would  make  up  £400  a  year. 

Soon  after  the  order  had  been  made,  the  trustees  of  the  settlement  paid  the  two 
above-mentioned  sums  standing  in  their  names  into  Court,  under  the  Trustee 
Relief  Act  (10  &  11  Vict.  c.  96).  Under  these  circumstances,  the  guardian,  by 
summons  in  chambers,  asked  the  Vice-[492]-Chancellor  Wood  for  an  order  upon  the 
Accountant-General  to  pay,  out  of  the  dividends  of  the  stocks  so  paid  into  Court  by 
the  trustees,  so  much  as  would  be  sufficient,  with  the  dividends  of  the  testamentary 
funds,  to  make  up  £400  a  year. 

The  Vice-Chancellor  entertained  some  doubt,  as  to  whether  he  had  jurisdiction  in 
chambers  to  affect  the  funds  so  paid  into  Court  by  the  trustees,  and  whether  it  was 
not  necessary  in  such  cases  to  proceed  in  the  first  instance  by  petition. 

Mr.  C.  M.  Roupell,  for  the  guardian — in  submitting  the  point  for  the  Lord 
Chancellor's  determination — referred  to  the  second  section  of  the  Trustee  Relief  Act, 
(10  &  11  Vict.  c.  96),  which  empowers  the  Court  of  Chancery  to  deal  with  funds 
paid  into  Court  under  that  Act,  "  upon  a  petition  to  be  presented  in  a  summary  way 
\vithout  bill ; "  and  to  the  Act  for  the  Further  Relief  of  Trustees  (12  &  13  Vict.  c.  74), 
which  is  to  the  like  effect.  He  stated  that  the  question  had  arisen  in  construing  the 
provision  in  those  Acts  as  to  the  mode  of  procedure  by  petition,  in  conjunction  with 
the  following  sections  of  the  Act  15  &  16  Vict.  c.  80,  namely,  the  11th,  13th  and 
15th,  empowering  the  Master  of  the  Rolls  and  Vice-Chancellors  to  sit  at  chambers 
for  the  despatch  of  business,  and  to  exercise  the  same  jurisdiction  in  respect  of  the 
business  brought  before  them  in  chambers,  as  if  they  were  respectively  sitting  in  open 
Court,  and  giving  to  all  orders  so  made  the  force  of  orders  of  the  Court ;  he  adverted 
also  to  the  26th  section  of  the  same  Act,  which  enumerates  the  business  that  may  be 
disposed  of  at  chambers,  expressly  including  applications  as  to  the  guardianship  and 
maintenance  of  infants. 

[493]  He  cited  Harrison  v.  Masselin  (15  Jur.  1073),  where  the  Vice-Chancellor 
Parker  held,  that  the  application  under  the  Trustee  Relief  Act  must  be  by  petition. 
He  referred  also  to  the  observations  of  Lord  Cottenham,  In  re  Bloije's  Trust  (1  Mac. 
&  G.  488 ;  see  p.  500),  as  to  the  scope  and  object  of  the  Trustee  Relief  Act. 
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Mr.  Turner  appeared  for  the  trustees  of  the  settlement,  and  referred  to  the  23d 
Order  of  October  1852,  which  places  applications  in  chambers  on  the  footing  of 
motions  ;  and  to  the  case  of  Gooil  v.  If'est  (9  Hare,  378),  where  the  Vice-Chancellor 
Turner,  alluding  to  the  Act  10  Sc  11  Vict.  c.  96,  said,  that  the  Act  has  left  the  part\- 
beneticially  interested  to  pursue  his  remedy  (as  to  the  money  so  paid  in)  under  that 
Act,  and  not  according  to  the  ordinary  jurisdiction  of  the  Court.  He  also  referred 
to  the  cases  of  Be  Harris  (2  Com.  Law  it  Eq.  licp.  1110),  and  Be  Irhy  (17  Beav.  334). 

The  Lord  Chancellor  .said  he  would  consider  the  question. 

Jan.  13.  The  Lord  Ch.\xcellor  [Cranworth].  The  Acts  for  the  relief  of  trustees 
expressly  state,  that  the  application  must  be  by  petition,  and  therefore  until  there  is 
a  petition,  the  fund  does  not  become  an  object  to  which  the  jurisdiction  of  the  Court 
is  applicable.  But  then  it  is  said,  that  by  the  26th  section  of  the  Act  1.5  &  16  Vict, 
c.  80,  applications  as  to  maintenance  are  to  be  [494]  made  at  chambers.  This  merely 
means,  that  such  applications,  as  could  before  the  Act  have  been  made  to  the  Court, 
should  be  made  at  chambers ;  and  as  no  application  could  have  been  made  before  the 
passing  of  the  Act  1-5  &  16  Vict.  c.  80,  to  the  Court  without  a  petition,  so  now  no 
application  can  be  made  at  chambers  without  a  petition.  After  a  petition,  the 
jurisdiction  at  chambers  will  arise  and  orders  may  be  made. 

Mr.  C.  M.  Roupell  suggested,  that  as  this  was  a  matter  from  chambers,  the  taxing 
masters  would  not  allow  costs  of  counsel's  attendance,  without  the  certificate  of  the 
Court  in  pursuance  of  the  .56th  Order  of  the  16th  October  1852. 

The  Lord  Chancellor  certified  accordingly,  as  he  thought  the  present  a  proper 
case  to  be  brought  before  the  Court  by  counsel. 

[495]  Freer  v.  Hesse.     Before  the  Lords  Justices.     July  16,  Nov.  16,  1853. 

[S.  C.  2  Eq.  Rep.  13  ;  23  L.  J.  Ch.  338.     Followed  In  re  Handman  £  JFilcox's 
Contract  [1902],  1  Ch.  599.] 

A  mortgagee  took,  on  the  execution  of  his  mortgage  in  1844,  an  assignment  of  a  term 
to  a  trustee,  and,  relying  on  it,  forbore  to  search  for  judgments. 

A  judgment  had  been  registered  in  November  1843.  The  mortgagee  sold  in  1846 
under  a  power  of  sale  in  his  mortgage  ;  and,  on  the  purchaser  objecting  to  complete 
without  the  concurrence  of  the  judgment  creditor,  the  mortgagee  and  his  solicitor, 
and  the  mortgagor,  to  obviate  the  objection,  made  a  statutory  declaration,  that,  at 
the  time  of  the  mortgage,  neither  the  mortgagee  nor  the  solicitor  had  any  notice 
of  the  judgment.  The  purchaser  still  insisted  on  his  requisition,  and,  in  March 
1848,  the  vendor  filed  a  bill  for  specific  performance.  During  the  proceedings  in 
the  Master's  office,  the  five  years  from  the  registration  of  the  judgment  expired, 
and  it  was  not  re-registered  till  1850.  Held,  that,  at  the  hearing,  on  further 
directions,  in  1853,  the  purchaser  could  not  be  compelled  to  complete  without  the 
concurrence  of  the  judgment  creditor. 

Held,  also,  that  though  the  question  was  one  of  conveyance,  yet,  as  it  had  occasioned 
the  suit,  the  vendor  submitting  to  obtain  the  concurrence  required,  must  pay  the 
costs. 

Semble,  that  a  title  depending  on  the  fact  of  the  vendor  having  been  a  purchaser, 
without  notice  of  a  registered  judgment,  cannot  be  forced  upon  a  purchaser. 

On  an  appeal  from  an  order  on  further  directions,  the  Appellant's  counsel  have  the 
right  to  begin. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  directing  a 
specific  performance  of  a  contract  for  sale  at  the  suit  of  the  vendor. 

The  bill  was  filed  on  the  23d  of  March  1848,  and  stated  that  the  Plaintiff  was  a 
mortgagee  with  power  of  sale  of  the  property  in  question,  which  was  partly  freehold 
and  partly  copyhold,  and  that  on  the  10th  of  December  1846,  he  entered  into  the 
contract  in  question  with  the  Defendant.  The  contract  was  for  the  absolute  purchase 
of  the  property  for  £1150,  subject  to  conditions,  among  which  was  one  providing  in 
the  usual  terms,  that  in  the  event  of  there  being  a  defect  of  title  as  to  part  compen- 
sation should  be  allowed.     The  bill  charged  that  the  Defendant  refused  to  complete 
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upon  the  pretence,  that  the  Plaintiff  had  not  shewn  and  could  not  make  a  good  title 
to  the  estate,  by  reason  of  the  existence  of  two  judgments.     It  appeared  that  these 
judgments  were  registered  against  the  mortgagor,  on  the  tith  day  of  May  1843,  and 
the  25th  day  of  November  1843.     The  bill  [496]  charged  that,  if  in  fact  any  such 
registered  judgment  was  entered  up  against  the  mortgagor,  prior  to  the   30th   of 
January  1844,  the  date  of  the  mortgage,  which  was  then  in  force,  the  Plaintitt"  had 
not  any  notice  whatever  of  such  judgment  at  the  time  of  the  e.vecution  of  the  mort^ 
gage,  or  at  the  time  when  the  Plaintiff  advanced  the  sum  of  £800  secured  therelsy  ; 
and  that  the  Plaintiff  and  the  Plaintiff's  solicitor  first  received  notice  or  intimation  of 
the  existence  of  the  two  judgments,  and  of  each  of  them,  from  the  solicitor  of  the 
Defendant  after  the  date  and  execution  of  the  agreement  for  purchase  of  Decemljer 
1846.     The  bill  further  charged  that  the  two  judgments,  or  either  of  them,  could 
not  now  in  any  manner  be  rendered  available  against  the  Plaintiff  or  the  Defendant, 
or  any  other  person  claiming  the  estate  under  the  Plaintiff  as  mortgagee,  or  under 
the  Defendant  as  purchaser  of   the  estate ;   and,  as  evidence  thereof,  the  Plaintifl' 
charged  that  by  the  mortgage  deed  a  term  of  1000  years  created  in  the  freehold 
parts  of  the  estate,  by  a  former  mortgage  dated  the  12th  of  January  1818,  had  been 
assigned  to  a  trustee  in  trust  for  the  Plaintiff,  his  heirs  and  assigns,  for  better  secur- 
ing to  the  Plaintiff,  his  executors,  administrators  and  assigns,  the  due  payment  of 
the  principal  sum  of  £800  and  interest,  intended  to  be  secured  by  the  mortgage,  and, 
subject   thereto,   in    trust   for  Benjamin   Martindale  the  mortgagor,   his  heirs  and 
assigns,  and   to   attend   the   inheritance.      The   bill   further   charged    that   all   the 
objections  raised  on  behalf  of  the  Defendant  to  the  title  of  the  Plaintiff,  had  been 
either  satisfactorily  answered  on  behalf  of  the  Plaintiff  or  waived  on  behalf  of  the 
Defendant,  or   arranged    between    their   respective   solicitors,   except   the   aforesaid 
olijection  of  the  Defendant  as  to  the  two  judgments  against  the  mortgagor.     And 
with  respect  to  this  objection,  the  bill  charged  that  a  statutory  declaration  had  been 
made  by  the  solicitor  of  the  Plaintiff,  who  alone  had  acted  in  that  capacity  on  the 
occasion  of  the  mortgage,  [497]  as  well  as  by  the  only  clerks  in  the  employment  of 
the   Plaintiff's   solicitor   at   that   time,  and  also   by  the  Plaintiff  himself   and   the 
mortgagor,  and  that  this  declaration  had  been  tendered  to  the  Defendant.     By  it  the 
Plaintiff's  solicitor  declared   in    substance,  that  he   had  prepared  the  draft  of   the 
mortgage  in  fee  of  the  hereditaments  from  the  mortgagor  and  others  to  the  Plaintiff, 
and  the  assignment  of  the  above-mentioned  outstanding  term  of  1000  years,  and  had, 
on  the  Plaintiff's  behalf,  paid  over  the  sum  of  £800  to  the  mortgagor,  who  delivered 
to  the  solicitor  the  title-deeds  ;  and  that,  relying  on  the  protection  which  he  believed 
the  attendant  term  afforded,  he  did  not  search  or  cause  any  search  to  be  made  for 
judgments  against  the  mortgagor  or   any  other   person    to   whom  the   lands   had 
belonged,  and  that  he  had  no  notice,  directly  or  indirectly,  that  there  was,  at  the 
time  of  the  execution  of  the  mortgage  securitj^,  any  judgment  against  the  mortgagor ; 
nor  had  he  any  suspicion  or  intimation  that  any  judgments  or  judgment  had  been 
obtained  against  or  confessed  by  the  mortgagor,  or  were  or  was  entered  up  or  regis- 
tered against  him,  and  the  Plaintiff  by  the  same  declaration  declared,  that  he  had  no 
knowledge  of  or  acquaintance  with  the  mortgagor,  and  agreed  to  advance  the  £800 
to  him  on  the  faith  of   the  statements  made  by  his  solicitor  of   the  value  of   the 
property  proposed  to  be  mortgaged,  as  a  security  for  the  same  ;  and  that  the  Plaintiff 
had  no  knowledge,  information,  suspicion  or  intimation  at  the  time  of  advancing  the 
£800,  or  at  the  time  of  the  execution  of  the  indenture  of  mortgage,  that  there  were 
or  was  any  judgments  or  judgment  against  the  mortgagor,  or  that  he  was  indebted 
to  any  person  or  persons  whosoever.     The  mortgagor  also  declared  that  the  Plaintiff's 
solicitor  never  during  the  investigation  of  the  title,  or  at  any  time  prior  to  the  comple- 
tion of  the  mortgage,  inquired  of  him  (the  mortgagor)  whether  there  were  or  was  any 
judgments  or  judgment  obtained  against  him  or  confessed  [498]  by  him  or  entered  up  or 
registered  against  him,  nor  did  he  give  to  the  Plaintiff's  solicitor  or  to  the  Plaintiff 
notice  or  intimation  of  any  such  judgments  or  judgment,  or  any  cause  or  reason  to 
suspect  that  any  such  were  or  was  in  existence,  and  that  to  the  best  of  his  knowledge 
and  belief  neither  the  Plaintiff's  solicitor  nor  the  Plaintiff  (to  whom  he  was  an  entire 
stranger)  had  or  entertained  any  such  suspicion.     The  solicitor's  clerks  declared  that 
in  the  latter  part  of  the  year  1843,  and  the  beginning  of  the  year  1844,  they  were 
the  only  clerks  in  the  office  of  the  Plaintiff's  solicitor,  and  that  they  remembered  the 
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business  of  the  advance  of  a  loan  of  £800  by  the  Plaintifif  to  the  mortgagor,  on 
security  of  a  mortgage  of  a  certain  freehold  and  copyhold  estate  and  hereditaments 
situate  at  Cheddingford,  in  the  county  of  Surrey,  belonging  to  him,  called  the  Ansted 
Brook  estate,  and  that  the  business  was  transacted  in  tne  office  of  the  Plaintiffs 
solicitor  in  the  latter  part  of  the  year  1843,  and  the  beginning  of  the  year  1844; 
and  they  further  declared,  that  they  had  no  notice  directly  or  indirectly,  that  there 
was  at  the  time  of  the  execution  of  the  mortgage,  or  at  any  other  time  prior  thereto, 
any  judgment  against  the  mortgagor,  nor  had  they  any  suspicion  or  intimation  that 
any  judgment  had  been  obtained  against  or  confessed  by  the  mortgagor,  or  was 
entered  up  or  registered  against  him. 

By  the  decree,  the  usual  reference  was  directed  to  inquire  whether  a  good  title 
could  be  made ;  and  if  so,  when  it  was  first  shewn  that  such  good  title  could  be 
made. 

It  appeared  that  one  of  the  judgments  was  re-registered  on  the  4th  of  November 
1850,  pending  the  suit. 

On  the  24th  of  May  18.52,  the  Master  made  his  re-[499]-port,  finding  that  a  good 
title  could  be  made  to  all  the  estate,  except  such  part  of  the  hereditaments  as  were 
of  copyhold  tenure,  comprising  three  roods  and  twenty-nine  perches  or  thereabouts  ; 
and  he  found  that  such  good  title  (except  as  aforesaid)  was  first  shewn  on  the  7th  of 
May  1852. 

On  the  cau.se  coming  on,  on  further  directions,  on  the  4th  of  March  185.3,  the 
Vice-Chancellor  made  the  order  under  appeal,  declaring,  that  the  Plaintiff  was 
entitled  to  a  specific  performance  of  the  agreement,  subject  to  compensation  being 
made  bj*  him  to  the  Defendant,  in  respect  of  such  part  of  the  hereditaments  com- 
prised in  the  agreement  as  were  of  copyhold  tenure,  and  comprising  three  roods  and 
twenty-nine  perches  or  thereabouts.  And  an  inquiry  was  directed  to  ascertain  what 
amount  of  compensation  ought  to  be  paid  accordingly  in  respect  thereof,  in  case  the 
parties  differed.  The  convej'ance  was  directed  to  be  settled  by  the  Judge  to  whose 
Court  the  cause  was  attached,  in  case  the  parties  differed  about  the  same.  And  upon 
the  Plaintiff  executing  and  tendering  to  the  Defendant  such  conveyance  duly 
executed  by  him  (the  Plaintiff) ;  it  was  ordered,  that  the  Defendant  should  pay  to 
the  Plaintiff  the  balance  of  the  purchase-money,  in  respect  of  the  hereditaments 
comprised  in  the  agreement,  after  deducting  the  amount  which  should  be  payable  to 
the  Defendant  in  respect  of  such  compensation  as  aforesaid,  together  with  interest  on 
such  amount  at  the  rate  of  5  per  cent.,  from  the  23d  of  January  1847,  up  to  the 
date  of  the  certificate.  And  it  was  ordered,  that  the  Plaintiff  should  pay  to  the 
Defendant  his  costs  of  the  suit  up  to  and  including  the  30th  of  November  1848 ;  and 
it  was  ordered,  that  the  Defendant  should  pay  to  the  Plaintiff  the  costs  of  the  suit 
subsequent  to  the  30th  of  November  1848. 

[500]  Upon  the  opening  of  the  appeal  a  question  arose  as  to  the  right  to  begin, 
and  the  Lord  Justice  Turner  referred  to  a  case  before  Lord  Cottenham,  where  it  was 
held,  that,  on  an  appeal  from  an  order  on  further  directions,  the  Appellant  began. 
It  was  otherwise  on  an  appeal  from  an  original  order,  because  it  was  there  necessaiy 
to  hear  the  Plaintiff's  evidence. 

On  the  case  being  opened,  their  Lordships  observed,  that  the  only  question 
between  the  parties  appeared  to  be  one  of  conveyance  and  not  of  title,  and  did  not, 
therefore,  properly  arise  at  the  present  stage  of  the  proceedings. 

It  was,  however,  arranged,  with  their  Lordships'  concurrence,  that  the  point 
should  be  argued  and  disposed  of  at  once. 

Mr.  Malins  and  Mr.  Hallett,  for  the  Plaintiff.  As  the  law  stood  prior  to  the  late  Act, 
it  is  clear,  that  a  purchaser  or  mortgagee  who  obtained  an  assignment  of  a  legal  term 
to  a  trustee  for  himself,  to  attend  the  inheritance,  was  effectually  protected  against 
all  judgments,  against  the  vendor  or  mortgagor,  if  the  term  was  created  prior  to  the 
date  of  the  judgments,  and  the  purchaser  or  mortgagee  had  no  notice  of  them  by 
himself,  or  his  solicitor.  According  to  the  evidence,  therefore,  the  mortgagee  was 
clearly  protected  from  the  judgments  against  the  mortgagor ;  and  there  is  nothing 
in  the  recent  Act  (8  &  9  Vict.  c.  112)  to  deprive  the  mortgagee,  or  those  coming  in 
under  him,  of  the  protection  which  the  term  afforded  to  him  previously  to  the 
passing  of  the  Act ;  for  that  Act  expressly  provides,  that  a  term  shall  afford  the 
same  protection  against  any  incumbrance,  as  it  would  have  afforded  had  it  not  been 
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merged  by  the  Act ;  and  shall,  for  the  purpose  of  such  protection,  be  considered  as 
a  subsisting  [501]  term.  Notice  to  the  Defendant,  of  the  judgment  prior  to  his 
purchase,  is  of  course  immaterial,  if  the  vendor  had  no  notice.  The  only  question, 
therefore,  is,  whether  the  mortgagee  or  his  agents  had  notice  of  either  of  the  judg- 
ments. Now,  it  is  clear  upon  the  evidence,  and  was  proved  by  the  declaration  before 
the  suit,  that  the  mortgagee  had  no  such  notice,  either  expressly  or  constructively. 
This  is,  of  itself,  sufficient ;  but  if  it  were  not,  at  all  events  on  the  30th  of  November 
1852,  the  Plaintiff"  (owing  to  the  omission  of  the  judgment  creditors  to  re-register) 
was  in  a  condition,  as  the  Defendant  knew,  and  he  still  is  in  a  condition,  to  sell  the 
property  unaffected  by  the  judgments.  For  by  this  neglect  the  judgments  became 
void  until  re-registered.  There  is  no  ground  for  saying,  that  the  re-regi.stry  could 
operate  by  relation,  therefore  the  contract  for  purchase  would  take  precedence  of 
the  re-registration  ;  and  the  Vice-Chancellor  so  decided.  We,  however,  submit,  that 
a  good  conveyance  could  have  been  made  previously  to  the  institution  of  the  suit, 
without  the  concurrence  insisted  upon. 

Mr.  H.  Stevens,  for  the  Defendant,  was  not  called  on. 

The  Lord  Justice  Knight  Bruce.  A  point  has  been  argued  in  this  case,  not 
properly  arising  on  the  appeal :  but  we  consented  to  hear  the  argument,  at  the 
request  of  the  counsel  on  both  sides,  and  for  the  sake  of  both  parties.  The  question 
is,  whether  on  the  assumption  that  the  purchase  is  to  be  completed — that  is,  that 
the  contract  is  to  be  specifically  performed,  and  that  the  title  is  good — the  purchaser 
has  a  right  to  insist  that  a  judgment  creditor  shall  join  in  the  conveyance,  or,  which 
is  the  same  thing,  shall  release  and  exonerate  this  property.  Now,  in  general, 
questions  between  vendor  and  purchaser,  of  what  is  called  doubtful  title,  arise  as  to 
the  [502]  title  strictly  so  called.  They  seldom  arise  upon  the  conveyance,  but  it  is 
of  course  possible  that  analogous  questions — questions  for  some  purposes  substantially 
the  same — may  arise  with  respect  to  the  conveyance.  This  appears  to  me  to  be  one 
of  those  cases. 

The  vendor  acquired  the  mortgage,  under  which  he  now  sells,  in  1844.  The 
judgment  in  question  was  registered  in  1843,  and  bound  the  estate.  He  completed 
his  mortgage,  however,  without  having  searched  the  register  ;  and,  as  it  is  said, 
without  notice  of  the  judgment.  After  having  done  this,  he  contracted  to  sell  to 
the  present  purchaser  whose  purchase  is  not  yet  completed  ;  and,  in  that  state  of 
things,  arrived  the  year  1848,  and  with  it  the  termination  of  five  years  from  the 
period  of  the  registration  of  the  judgment ;  and  it  is  said,  that  the  Act  of  Parliament 
applies  to  this  case  either  in  favour  of  the  vendor,  independently  of  the  contract 
to  sell  to  the  purchaser,  or  in  favour  of  the  purchaser  by  reason  of  that  contract. 

Both  questions  appear  to  me  of  some  consequence.  Setting  aside  for  the  present 
the  existence  of  the  term,  it  is  not  easy  to  see  how  the  words  of  the  statute  can 
apply  to  the  vendor,  who  was  undoubtedly  subject  to  the  judgment  at  the  time  when 
he  became  mortgagee,  because  it  was  a  registered  judgment,  and  five  years  had  not 
then  elapsed  since  the  registration.  And  with  regard  to  the  purchaser,  who  has  only 
a  contract,  although  great  inconvenience  may  arise  from  holding  that  he  cannot  have 
the  benefit  of  the  Act  until  he  shall  have  completed  his  purchase  or  taken  a  convey- 
ance, it  appears  doubtful,  to  say  the  least,  whether  it  must  not  be  so  held.  The 
Registry  Acts  are  so  framed,  that  it  is  not  possible,  with  due  attention  to  the 
principles  which  regulate  the  proceedings  of  this  Court  in  cases  of  specific  perform- 
ance, [503]  to  say  that  the  point  can  be  decided  against  the  purchaser.  Therefore, 
independently  of  the  term  to  which  I  am  about  to  advert,  I  must  hold,  that  the 
purchaser  has  a  right  to  reject  the  purchase  even  at  the  present  stage,  unless  the 
concurrence  in  the  conveyance  of  the  judgment  creditor,  or  a  release  from  him,  can 
be  obtained. 

Hitherto  I  have  assumed  the  term  of  years  to  be  out  of  the  case.  But  it  is  true 
that  in  the  freeholds  (being  the  larger  part  of  this  property)  there  is  a  term  created 
some  years  ago.  The  present  purchaser  has  notice,  however,  of  the  judgment.  He 
cannot,  therefore,  by  any  merits  of  his  own,  claim  the  advantage  of  the  term  against 
the  judgment  creditor  ;  but  it  is  said,  that  by  the  merits  of  his  vendor  he  may.  No 
doubt  generally  speaking,  if  not  universally,  a  purchaser  with  notice  from  a  vendor 
without  notice  is  entitled  to  the  same  protection  as  the  vendor  was  entitled  to ;  but 
this  is  a  question  not  between  incumbrancers  claiming  rights  against  the  estate  :  it 
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is  one  arising  in  a  suit  for  specific  perfoi-mance  between  the  person  in  possession, 
who  wishes  to  sell  the  estate,  and  the  person  to  whom  he  wishes  to  sell  it,  and  the 
safety  of  the  title  depends  for  this  purpose  on  the  point  whether  the  vendor  had 
notice  of  the  incumbrance.  The  vendor  says  that  he  had  not.  His  agents  say  they 
had  not.  This  is,  perhaps,  true ;  but  I  am  not  aware  of  any  instance,  and  counsel 
have  not  been  able  to  supply  any  to  the  Court,  of  a  title  depending  upon  such  a  fact 
l)oing  forced  on  a  purchaser.  In  these  circumstances  I  cannot  venture  to  say  that 
the  concurrence  of  the  judgment  creditor,  and  a  release  from  him,  can  both  be 
dispensed  with.  Nor  are  these  all  the  difficulties,  for  part  of  the  estate  is  copyhold, 
to  which  the  term  does  not  extend. 

[504]  The  Lord  Justice  Ttrner.  I  concur  in  the  opinion  of  my  learned 
brother :  a  few  words  will  be  sufficient  to  explain  the  grounds  of  my  concurrence. 
The  question  is,  whether  the  Court  is  to  compel  the  purchaser  to  take  the  estate  at 
the  peril  of  having  to  try  these  questions  with  the  judgment  creditor.  That  depends 
on  two  points — one  as  to  the  construction  of  the  Acts  of  Parliament,  the  other  as  to 
notice. 

With  respect  to  the  Acts  of  Parliament,  the  law  on  the  subject  is  unsettled.  No 
one  can  tell  what,  upon  a  question  arising  between  the  judgment  creditor  and  the 
purchaser,  after  the  completion  of  the  purchase,  would  be  the  construction  put  upon 
the  Acts.  We  may  put  one  construction  upon  them,  and  other  Judges,  when  called 
on  to  decide  between  the  judgment  creditor  and  the  purchaser,  may  arrive  at  a 
different  conclusion.  In  Fi/rke  v.  IFaddingham  (10  Hare,  1)  I  fully  stated  my  view 
as  to  the  nature  and  extent  of  the  doubts  upon  titles  which  should  induce  the  Court 
to  refuse  specific  performance,  and  I  cannot  hesitate  now  to  act  upon  that  view. 
I  think  it  is  sufficient,  on  the  first  point,  to  say  that  upon  the  Acts  of  Parliament  in 
question  the  law  is  unsettled  and  doubtful. 

Then  as  to  the  fact  of  notice,  though  the  parties  here  may  say  there  was  no 
notice,  it  may  appear  upon  further  evidence  that  there  was.  I  think  that  the 
completion  cannot  be  enforced  by  the  vendor  without  a  discharge  of  the  judgment 
or  the  concurrence  of  the  judgment  creditor  who  has  re-registered,  and  of  the  other 
judgment  creditor  in  case  he  should  re-register  before  the  execution  of  the  convey- 
ance. 

[505]  The  vendor  having  agreed  to  procure  satisfaction  of  the  judgments,  it  was 
arranged  that  a  decree  should  be  made  for  specific  performance,  and  a  question  arose 
as  to  the  costs  of  the  suit. 

Nov.  16.  Mr.  Malins  and  Mr.  Hallet,  for  the  Plaintiff.  No  objection  to  the  title 
has  occasioned  this  suit,  and  therefore  there  is  no  ground  for  altering  the  Vice- 
Chancellor's  order  as  to  costs,  so  as  to  make  it  more  favourable  to  the  Defendant. 
In  November  1848,  the  judgments  were,  at  all  events,  inoperative;  and  although 
your  Lordships  have  held  it  to  be  not  quite  clear,  that  after  the  re-registration  the 
purchaser  would  have  had  an  unencumbered  title,  yet  the  purchaser  knew  the  date 
of  the  registration  of  the  judgments,  and  if  he  had  thought  proper  to  complete  at 
any  time  between  November  1848,  and  November  1850,  he  would  have  had  an 
undoubtedly  unencumbered  title.  Instead  of  doing  so,  he  put  the  Plaintiff'  to  the 
unnecessary  expense  of  an  investigation  in  the  Master's  office,  there  being  no  dispute 
as  to  the  title.  There  is  no  case  in  which  a  Plaintiff  has  been  ordered  to  pay  costs 
of  an  investigation  of  title,  when  no  question  of  title  has  occasioned  the  suit. 

They  referred  to  Loncj  v.  Collier  (4  Russ.  269),  Scoones  v.  Morrell  (1  Beav.  251), 
and  distinguished  jrUkin»on  v.  Hartley  (15  Beav.  185.  See  also  Abbott  v.  Sivorder, 
4  De  G.  &  Sm.  448). 

The  Lord  Justice  Knight  Bruce.  Prima  fade  a  vendor  has  to  pay  the  costs 
to  the  time  when  a  successful  objection  is  first  removed.  But  where  it  appears 
probable  that  the  objection  might  have  been  removed  if  it  had  been  made  before  the 
commencement  [506]  of  the  suit,  the  Court  does  not  throw,  or  does  not  always 
throw,  the  costs  upon  the  vendor. 

The  purchaser  objects  that  judgments  have  been  registered,  and  were  existing 
on  the  register,  and  in  force,  at  the  time  when  the  bill  was  filed  ;  judgments  not 
intended  to  be  satisfied  by  the  vendor,  but  of  which  he  meant  the  purchaser  to  take 
the  risk,  if  any.  If  those  judgments  formed  an  obstacle  to  the  vendor  making  a 
perfect  conveyance  without  the  concurrence  of  the  judgment  creditors,  the  vendor 
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was  not  in  a  position  to  perform  the  contract  when  the  bill  was  filed  ;  and  the  Court 
has  decided  that  the  existence  of  the  judgments  formed  an  obstacle  to  a  complete 
conveyance  being  made  without  the  concurrence  of  the  judgment  creditors.  It  is 
said,  however,  that  the  judgments  having  run  out  in  1S48,  and  neither  having  been 
re-registered  till  18.50,  there  was  an  interval,  during  which  the  vendor  was  in  a 
position  to  make  a  good  conveyance  without  the  judgment  creditors'  concurrence. 
How  the  case  would  have  stood  if  the  vendor  had  during  that  interval  said,  "  I  will 
pay  the  costs  to  this  time  if  you  will  take  a  conveyance,"  it  is  not  necessary  to 
determine ;  for  he  allowed  one  of  the  judgments  to  be  re-registered  without  making 
any  such  offer,  and  thus  was  in  the  same  position  with  regard  to  this  judgment  as  he 
was  at  the  filing  of  the  bill.  There  is  nothing,  therefore,  to  relieve  him  from  the 
jmmil  facie  liability  under  which  he  is  to  pay  the  costs. 

It  was  contended  by  Mr.  Malins  that  this  was  a  question  of  conveyance  and  not 
of  title,  and  that,  therefore,  the  decree  for  specific  performance  should  be  as  on  a 
perfect  title,  with  a  reference  to  the  Master  to  settle  a  conveyance,  and  that  then  the 
only  costs  which  the  vendor  would  have  to  pay  would  be  the  costs  of  exceptions  as 
to  the  judgment  creditors  not  being  made  parties  [507]  to  the  conveyance ;  and  a 
doubt  crossed  my  mind  whether  the  whole  costs  ought  to  fall  on  the  vendor.  But, 
without  disturbing  any  rule,  we  think  that  this  case  rests  on  a  distinct  ground,  that 
the  necessity  of  the  concurrence  of  the  judgment  creditors  was  the  only  substantial 
question  in  the  suit.  The  Plaintiff  has  brought  the  Defendant  here  to  have  that 
question  determined,  and  has  failed. 

Another  question  is  as  to  the  copyhold,  to  which  no  title  has  been  made.  It  is 
.said  that  an  agreement  was  come  to  with  respect  to  the  compensation  to  be  made  for 
this  part  before  the  suit,  and  that  if  this  agreement  is  established  the  case  comes 
within  the  rule  of  Long  v.  Collier  (4  Euss.  267).  I  think,  however,  that  on  the 
evidence  no  final  agreement  was  come  to  on  the  subject  of  the  copyhold.  There  was 
a  proposition  made  as  to  a  declaration  and  a  bond  of  indemnity,  but  that  proposition 
as  to  the  bond  was  not  acceded  to.  I  think  that  to  the  hearing  before  the  Vice- 
Chancellor  on  further  directions  the  costs  must  be  paid  by  the  vendor.  Upon  the 
appeal  the  point  was  argued  by  consent  as  to  the  concurrence  of  the  judgment  credi- 
tors, and  we  think  that  of  the  appeal  there  should  be  no  costs. 

The  following  were  the  minutes  of  the  decree : — 

"  Their  Lordships  being  of  opinion  that  John  Martin,  George  Stone  the  younger, 
James  Martin  and  Robert  Martin,  as  survivors  of  George  Stone  and  Henry  Stone, 
both  respectively  deceased,  being  judgment  creditors  and  equitable  mortgagees  of 
Benjamin  Martindale,  the  owner  of  the  estates  contracted  by  the  Plaintiff  to  be  sold 
to  the  Defendant,  mentioned  in  the  pleadings  of  this  cause,  and  Thomas  Snaggs,  also 
a  judgment  creditor,  are  necessary  parties  to  the  conveyances  of  the  hereditaments 
com-[508]-prised  in  the  agreement  of  the  10th  of  December  1846,  in  the  pleadings  of 
this  cause  mentioned,  from  the  Plaintiff  to  the  Defendant,  and  the  Plaintiff  by  his 
counsel  undertaking  that  the  said  judgment  creditors  and  equitable  mortgagees  shall 
join  in  and  execute  the  said  conveyance,  or  execute  a  release  of  the  said  judgments, 
so  far  as  respects  the  aforesaid  hereditaments,  let  the  order  made  by  the  Vice- 
Chancellor  Stuart  on  the  hearing  of  this  cause  for  further  directions,  bearing  date  the 
4th  of  March  1853,  be  varied  by  striking  out  that  part  thereof  which  follows  the 
word  'including'  in  the  21st  line  of  the  3d  page  of  the  said  order,  and  by  inserting 
instead  thereof  the  words  following,  that  is  to  say,  '  the  above-mentioned  oixler  of  the 
4th  day  of  March  1853.'" 

[508]     Pakkinson  v.  Hanbury.     Before  the  Lords  Justices.     June  8, 

Jnhi  19,  1853. 

Where  a  Plaintiff  had  obtained  an  order  to  sue  in  formi'i  paujKris,  and  the  Defendants 
had  answered,  and  replication  had  been  filed  :  Held,  that  the  Defendants  could  not, 
three  years  afterwards,  have  the  order  to  sue  in  forma  jMuperis  discharged  for 
irregularity. 

A  pauper  is  not  entitled  to  have  his  bill  dismissed,  without  costs,  on  an  ex  parte 
application. 

A  pauper  who  has  had  counsel  assigned  to  him,  cannot  argue  his  case  in  person. 
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On  the  2d  of  May  1848,  the  PlaintiflF,  Mrs.  Catherine  Parkinson,  obtained  an 
order  to  sue  in  fornid  jniperis.  She  then  filed  a  bill  in  the  character  of  administratrix, 
and  the  bill  was  twice  amended,  first  on  the  20th  of  April  1848,  and  again  on  the 
16th  of  January  1849,  pursuant  to  orders  obtained  for  that  purpose.  All  the 
Defendants  put  in  their  answers,  and  replication  was  filed  on  the  28th  of  April  1849. 
On  the  7th  of  May  1852,  the  Plaintiff  obtained,  ex.  parte,  an  order  from  the  late  Vice- 
Chancellor  Parker,  dismissing  her  bill  without  costs,  and  filed  a  second  bill  against 
the  same  parties,  for  the  same  purpose  as  the  former. 

On  the  19th  of  November  1852,  the  Defendants  moved  [509]  before  the  Vice- 
Chancellor  Stuart,  that  the  order  to  sue  in  fornui  pauperis,  and  the  order  dismissing 
the  bill,  might  be  discharged  for  irregularity,  which,  upon  affidavit  of  service,  was 
ordered  accordingly. 

The  Plaintiff  appeared  in  person  in  support  of  an  appeal  from  this  order. 

Mr.  Bacon  and  Mr.  R.  Pryor,  for  the  Defendants,  cited  Corbeti  v.  Corhett  (16  Ves. 
407);  Wagner  v.  Mears  (3  Sim.  127). 

The  Lord  Justice  Knight  Bruce  said,  that  by  the  Defendants'  conduct  in 
abstaining,  for  reasons  good  or  bad,  from  questioning  the  order  to  sue  in  fonnd 
pauperis  for  so  long  a  period,  they  must  be  taken  to  have  waived  their  right  to  object 
to  it  for  irregularity  ;  but  his  Lordship  was  of  opinion  that  a  pauper  Plaintiff  was 
not  at  liberty  to  move  ex  parte  to  dismiss  his  bill  without  costs. 

The  Lord  Justice  Turner  concurred,  and  the  bill  was  ordered  to  be  restored  to 
the  file. 

No  costs  of  the  appeal  or  before  the  Vice-Chancellor. 

July  19.  The  Plaintiff  on  this  day  claimed  to  be  heard  in  person  in  support  of 
a  motion. 

Mr.  R.  Pryor  objected,  that,  as  a  counsel  and  solicitor  had  been  assigned  to  her  as 
a  pauper,  she  could  not  be  heard. 

Their  Lordships  allowed  the  objection. 

[510]     Gooding  v.  Read.     Before  the  Lords  Justices.     July  19,  1853. 

[For  subsequent  proceeding,  see  21  Beav.  478.     See  Hampton  v.  Holman,  1877, 
5  Ch.  D.  189;  In  re  fVise  [1896],  1  Ch.  285.] 

A  testator  devised  lands  upon  trust  to  pay  the  rents  and  profits  to  a  tenant  for  life, 
and  after  her  decease  and  until  her  youngest  child  should  attain  twenty-five,  to  pay 
the  rents  and  profits  for  the  maintenance  of  her  children,  and,  on  the  youngest 
child  attaining  twenty-five,  to  sell  and  divide  the  proceeds  among  all  the  children 
of  the  tenant  for  life  then  living,  and  the  issue  of  such  as  should  be  dead.  Held, 
that  the  trust  for  maintenance  was  separable  from  the  rest,  and  was  not  bad  for 
remoteness,  whether  the  trust  for  sale  was  so  or  not. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Rolls  appointing  new 
trustees  on  a  claim.  The  ground  of  the  appeal  was  that  the  Plaintiffs,  \vho  sued  as 
cestuis  que  trustent  under  a  will,  took  no  interest  under  it,  by  reason  of  the  limitation 
under  which  they  claimed  being  bad  for  remoteness.  The  will  was  dated  the  17th  of 
February  1822,  and,  after  devising  unto  John  Way  and  John  Furnell,  their  heirs  and 
assigns,  the  property  in  question,  declared  trusts  as  follows  : — "  In  trust  to  permit 
and  suffer  my  said  daughter  Sarah  Hurman,  and  her  assigns,  to  receive  the  rents, 
issues  and  profits  thereof  during  her  natural  life,  and,  after  her  decease,  in  trust  to 
pay  and  apply  such  rents,  issues  and  profits  'equally  to  or  for  the  benefit  of  the 
children  of  my  said  daughter  living  at  her  decease  until  the  youngest  of  such  children 
shall  have  attained  the  age  of  twenty-five  years,  in  case  my  said  daughter  shall  die 
before  such  youngest  child  shall  have  attained  that  age  ;  but  if  either  of  the  children 
of  my  said  daughter  shall  die  leaving  issue,  such  issue  shall  be  paid  or  entitled  to  the 
share  of  their  deceased  parent ;  and  as  soon  as  the  youngest  child  of  my  said 
daughter  shall  have  attained  such  age  of  twenty-five  years  (in  case  my  said  daughter 
shall  be  then  dead),  in  trust  with  all  convenient  speed  absolutely  to  sell  and  dispose 
of  all  such  my  said  freehold  premises,  either  by  public  sale  or  private  contract  as  they 
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shall  think  expedient,  and  either  together  or  in  parcels  for  the  best  price  or  prices 
that  can  be  gotten  for  the  same.  And  I  do  direct  my  said  trustees  to  pay,  divide  and 
dispose  of  the  purchase-money  (deducting  their  reasonable  costs,  charges  and  ex- 
penses) equally  amongst  such  of  the  children  of  my  said  daughter  as  shall  be  then 
living,  and  the  [511]  issue  of  such,  if  any,  of  her  children  as  may  be  then  dead  ;  but 
such  issue  to  take  only  their  parent  or  parents'  share  or  shares  of  the  same,  as  if 
divided  by  virtue  of  the  Statute  for  Distributing  Intestates'  Effects."  Mrs.  Hurman 
died  in  1847,  leaving  five  sons  and  four  daughters,  the  youngest  child  being  si.\-teen 
years  old  when  her  parents  died.  The  Plaintiffs  were  the  surviving  children  of 
Mrs.  Hurman.     The  youngest  of  them  had  not  yet  attained  the  age  of  twenty-five. 

Mr.  Batten,  for  the  Plaintiffs,  the  Respondents. 

Mr.  Goodeve,  for  the  Appellants,  contended  that  the  trust  for  sale  was  void  for 
remoteness,  and  that  the  trust  for  the  payment  of  the  rents  and  profits  after  the 
death  of  the  tenant  for  life  was  inseparable  from  the  rest.  He  relied  upon  Leakf  v. 
li'obins(m.(l) 

The  Lord  Justice  Knight  Bruce.  We  think  that  the  good  is  separable  from 
the  bad,  if  bad  there  is  (see  Somerville  v.  Lethhidge,  6  T.  R.  213;  Beard  v.  JVeskott, 
1  T.  &  R.  2.5).     The  decree  is  right.  (2) 

The  Lord  Ju.stice  Turner.  The  ultimate  trust  is  separable  from  the  trust  of 
the  income.  The  Plaintiffs  have  an  interest,  and  the  appeal  must  be  dismissed, 
with  costs. 

( 1 )  2  Mer.  363,  and  see  Hayes  v.  Hayes,  3  Russ.  311  and  3 1 6,  n. ;  Judd  v.  Judd,  3  Sim. 
525  ;  Porter  v.  Fox,  6  Sim.  485;  NewnuLn  v.  Newman,  10  Sim.  51  ;  Bull  v.  Pritehard, 
1  Russ.  213  ;  5  Hare,  5G7-571  ;  Palmer  v.  Holford,  4  Russ.  403;  Vawdry  v.  Geddes, 
1  Russ.  &  Myl.  203  ;  1  Jarm.  on  Wills,  239  ei  seq.,  and  cases  there  referred  to. 

(2)  See  Bland  v.  JViUiams,  3  Myl.  &  K.  411  ;  Kevern  v.  Williams,  5  Sim.  171  ; 
Doe  V.  Ward,  9  Ad.  &  Ell.  582;  Farmer  v.  Francis,  2  Bing.  151  ;  Davies  v.  Fisher, 

5  Beav.  201  ;  Southern  v.  JFollaston,  16  Beav.  166-168,  276  ;  Milroy  v.  Milroy,  14  Sim. 
48  ;  Boreham  v.  Bignall,  8  Hare,  131  ;  Dodd  v.  Wake,  8  Sim.  615." 

[512]  Gibson  V.  May.     Before  the  Lords  Justices.    Jwty  21,  1853. 

On  a  lease  being  granted,  the  lessee  deposited  it  with  the  lessor's  solicitor  (who  acted 
for  the  lessor  and  lessee),  together  with  a  bill  of  exchange  as  a  security  for  the 
costs  of  preparing  the  lease,  which  the  lessee  was  to  pay.  The  lessee  afterwards 
mortgaged  the  term,  and  the  Defendants  (who  were  his  solicitors  on  that  occasion), 
in  order  to  obtain  the  lease,  paid  the  bill  of  costs  of  the  lessor's  solicitors,  and 
received  from  them,  without  any  authority  from  the  lessee,  the  lease  and  the  bill 
of  exchange.      Held, — 

1.  That  without  express  contract  the  Defendants  acquired  no  lien  on  the  bill  of 
exchange  beyond  the  amount  which  they  had  paid  to  the  lessor's  solicitors. 

2.  That  evidence  of  an  express  contract  would  not  support  such  a  lien  without  proof 
that  the  Defendants  had  explained  to  their  client,  the  lessee,  his  rights  inde- 
pendently of  express  contract. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart,  directing  the  repay- 
ment by  two  of  the  Defendants  (who  were  the  Appellants)  of  £250,  being  the 
proceeds  received  by  them  of  a  bill  of  exchange  which  came  into  their  possession 
under  the  following  circumstances. 

Li  December  1850,  the  Plaintiff  entered  into  an  agreement  with  a  Mr.  Moffatt  to 
lend  him  £500  upon  the  terms  of  the  Plaintiff  having  the  option  of  purchasing  from 
Mr.  Moffatt  one-third  part  of  certain  sewerage  works  belonging  to  him,  at  a  sum  then 
agreed  upon.  As  part  of  this  advance,  the  Plaintiff,  on  the  30th  of  December  1850, 
endorsed  to  Mr.  Moffatt,  without  recourse)  a  bill  of  exchange  for  £250,  which  had 
been  endorsed  to  the  Plaintiff. 

Soon  afterwards,  Mr.  Moffatt  took  a  lease  of  the  premises  where  his  works  were 
carried  on,  and  the  solicitors  of  the  lessors,  who  acted  also  for  Mr.  Moffiitt,  retained 
the    lease   in  respect   of   their   lien    for   the   costs   of    preparing   it,  amounting  to 
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£41,  16s.  2d.,  which  were  to  be  paid  by  Mr.  Moflatt.  At  the  same  time  Mr.  Moftatt 
depo.sited  with  them  the  bill  of  exchange  for  £2.50  as  a  further  security  for  the  costs. 
[513]  Shortly  afterwards  Mr.  Moflatt  became  embarrassed  in  his  circumstances, 
and  the  plant  and  machinery  at  the  sewerage  works  were  taken  in  execution.  By 
a  deed  of  assignment,  dated  the  31st  of  January  1851,  Mr.  Moffatt  assigned  the  lease 
of  the  premises  where  the  works  were  carried  on  to  Messrs.  Bonnythen  &  Thompson, 
to  secure  a  sum  then  due  to  them  and  any  further  sums  which  might  become  due 
from  him  to  them. 

The  Appellants  acted  as  the  solicitors  of  Messrs.  Bonnythen  &  Thompson  in  the 
matter  of  this  assignment,  and  according  to  their  own  statement  they  also  acted  as 
the  solicitors  of  Mr.  Moffatt  in  that  and  other  matters.  With  a  view  to  the  assign- 
ment, they  went  to  the  solicitors  of  the  lessors  and  obtained  from  them  the  lease, 
paying  them  the  £41,  1 6s.  2d.,  and  receiving  from  them  at  the  .same  time  the  bill  of 
exchange.  The  Plaintiff'  then  applied  to  Mr.  Moffatt  and  requested  him  to  return  the 
bill  of  exchange,  on  the  ground  that  the  option  in  consideration  of  which  the  loan 
was  to  be  made  had,  under  the  circumstances,  become  impracticable.  Mr.  Moffatt 
consented  and  wrote  two  lettei's  to  the  Appellants,  the  latter  of  which  was  as  follows  : 
— "40  Ludgate  Street,  3d  March  1851. — Gentlemen, — I  received  the  bill  of  exchange, 
mentioned  in  my  letter  to  you  of  the  1st  instant,  of  the  bearer,  Mr.  G.  T.  Gibson, 
without  giving  him  any  consideration  for  it ;  and  I  request  that  you  will  deliver  it 
up  to  him  on  his  handing  this  to  j'ou. — I  am.  Gentlemen,  yours  obediently,  W.  B. 
Moffatt." 

The  Appellants,  however,  refused  to  give  up  the  bill  of  exchange  without  payment 
of  their  bill  of  costs,  which  they  claimed  to  be  due  to  them  from  Mr.  Moflatt  in 
respect  of  all  the  matters  in  which  they  had  acted  as  his  solicitors.  They  afterwards 
discounted  the  bill  of  ex-[514]-change  with  another  Defendant  named  Healey,  from 
whom  they  received  the  full  amount  for  which  the  bill  was  drawn,  returning  him  (as 
they  stated)  one  guinea  by  way  of  discount.  The  Plaintiff  then  instituted  the  present 
suit,  charging,  by  his  bill,  that  the  Defendant  Healey  had  discounted  the  bill  of 
exchange,  having  notice  of  the  above  circumstances.  The  prayer  was,  that  the  bill 
might  be  delivered  up,  and  that  the  Defendant  Healey  might  be  restrained  by  injunction 
from  proceeding  at  law  upon  it,  and  from  negociating  or  parting  with  it. 

The  Appellants,  by  their  answer,  stated  that  an  express  agreement  had  been 
entered  into  between  them  and  Mr.  Moffatt  that  they  should  hold  the  bill  of  exchange 
as  a  security  for  their  general  bill  of  costs.  Evidence  was  gone  into  on  both  sides 
upon  the  point,  and  was  of  a  conflicting  kind. 

No  injunction  had  been  moved  for,  the  acceptors  having  paid  the  bill  of  exchange 
soon  after  the  institution  of  the  suit. 

The  Vice-Chancellor  decreed  the  payment  of  the  £250  by  the  Appellants  to  the 
Plaintiff',  with  interest  at  £5  per  cent,  per  annum,  and  dismissed  the  bill  as  against 
the  Defendant  Healey  with  costs. 

Mr.  Malins  and  Mr.  T.  Stevens,  for  the  Plaintiff.  The  solicitors  for  the  lessors 
could  confer  upon  the  Appellants  no  better  title  to  the  bill  of  exchange  than  they 
themselves  had.  They  however  held  it  as  a  collateral  security  for  the  costs  of  prepar- 
ing the  lease  only.  Those  costs  having  been  paid,  the  Appellants  ceased  to  have  any 
lien  or  claim. 

[515]  Mr.  Daniell  and  Mr.  Shapter,  for  the  Appellants.  In  the  first  place,  the 
case  is  not  one  for  the  interference  of  a  Court  of  Equity,  there  being  now  no  document 
to  be  delivered  up.  The  bill  of  exchange  has  been  paid,  and  the  demand  (if  any)  is 
for  money  had  and  received  merely.  But  if  this  were  the  proper  jurisdiction,  still 
the  Plaintiff  makes  out  no  title.  His  claim  is  founded  upon  an  alleged  failure  of 
consideration  ;  but  no  such  failure  is  made  out  as  would  have  entitled  him  to  recover 
the  bill.  The  case  upon  the  evidence  is  one  of  a  good  sale  of  the  bill,  and  of  an 
agreement  to  return  it  in  a  certain  event.  Mr.  Moftatt  was  a  holder  for  value ;  he 
pledged  the  bill  to  the  lessors'  solicitors ;  then  he  employed  the  Appellants  to  procure 
an  assignment  of  the  term  to  the  mortgagees.  For  this  purpose  it  was  necessary  to 
obtain  possession  of  the  lease.  In  doing  this,  the  Appellants  also  pos.sessed  themselves 
of  the  bill  of  exchange.  And,  as  the  documents  came  into  their  possession  in  the 
course  of  their  professional  employment,  they  have  a  lien  upon  them  for  their 
bill  of  costs,  independently  of  express  contract,  which,  however,  is  also  made  out  by 
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the  evidence.  In  Stevenson  v.  Blakeloch  (1  Mau.  &  S.  535),  a  client  gave  his  attorney 
a  sum  to  pay  a  debt  due  from  the  client  on  which  execution  had  issued.  The  attornev 
paid  the  debt,  and  the  creditor  delivered  to  him  a  lease  belonging;  to  the  client  which 
had  been  deposited  to  secure  the  debt.  The  Court  of  King's  IJonch  held,  that  the 
attorney  had  a  lieu  on  the  lease  for  his  general  balance.  The  present  case  is,  we 
submit,  in  principle  exactly  the  same  ;  and  Lord  Ellenborough's  reasoning  in  Stevensm 
V.  Blakelock  applies  to  it. 

They  also  cited  Davies  v.  Lowndes  (3  C.  B.  823). 

[516]  The  Lord  Justice  Knight  Bruce.     When  this  bill  was  filed,  the  bill  of 
exchange  was  not  paid,  and  was  specifically  in  the  hands  of  the  Appellants  or  (which 
is  the  same  thing)  in  the  hands  of  the  Defendant  Healey.     Supposing,  therefore,  the 
substantial  merits  of  the  case  to  be  with  the  Plaintiff,  there  is,  I  apprehend,  juris- 
diction in  this  Court  to  entertain  the  suit ;  and  the  subsequent  payment  of  the  bill, 
and  the  possession  by  the  Appellants  of  the  money  instead  of  it,  make,  I  apprehend, 
no  difference.    It  has  been  observed,  and  not  without  accuracy,  that  the  bill  in  this  case 
does  not  represent  correctly  all  the  circumstances.     But  the  true  circumstances  must 
of  course  have  been  known  to  the  Appellants,  and  it  is  enough  if  the  bill  contains  a 
sufficient  statement  on  which  the  Plaintiff's  equity  can  be  founded.    If  there  had  been 
inaccurate  statements  in  the  bill  of  a  nature  likely  to  mislead  the  Appellants  in  framing 
their  defence,  the  result  might  have  been  different.     I  am  of  opinion  that  they  were 
not  misled,  and  that  the  manner  in  which  the  case  is  stated  in  the  bill  can  make  no 
difference  in  the  equities  which  are  to  be  di.sposed  of.     Two  or  three  points,  which 
might  appear  to  belong  to  the  case,  may  without  injustice  be  dismissed  from  considera- 
tion.    There  can  be  no  doubt,  so  far  as  I  can  judge  of  the  facts,  that,  as  between  Mr. 
Moffatt  and  Mr.  Gibson,  it  became  (in  point  of  what  is  called  honour,  if  not  of  actual 
right)  the  duty  of  Mr.  Moffatt  in  the  state  of  his  circumstances,  and  with  I'cgard  to  the 
transaction  of  the  30th  of  January  1851,  to  deliver  back  the  bill  of  exchange  to  Mr. 
Gibson.     I  do  not  say  that  Mr.  Gibson  had  at  that  time  any  enforceable  right  to  have 
it  returned,  but,  as  between  him  and  Mr.  Moffatt,  his  claim  had  ripened  into  a  right, 
if  not  before  March  3d,  at  least  on  that  day.     However  incorrectly  the  order  of  Mr. 
Moffatt  to  the  Appellants,  dated  on  that  [517]  day,  may  have  been  and  probablj-  was 
worded,  there  is  no  doubt  but  that  the  intention  of  the  transaction  was  to  revest  in 
the  Plaintiff  completely,  as  between  him  and  Mr.  Moffatt,  the  title  to  the  bill  of 
exchange.     And  I  apprehend  that  in  equity  the  effect  of  what  was  done  on  that  day 
(if  not  of  what  had  been  done  before),  was,  that,  although  Moffatt  had  incumbered  the 
bill  with  a  debt  from  him  to  the  lessors'  solicitors,  still,  as  between  Moffatt  and  the 
Plaintiff,  it  was  the  duty  of  Moffatt  to  discharge  the  bill  of  exchange  from  that  lien. 
This  might  have  created  a  difficulty,  but  for  the  fact  that  the  debt  of  the  lessors' 
solicitors  has  been  discharged  substantially  out  of  funds  belonging  to  Moffatt.     That 
being  so,  all  the  rights  and  equities  which  might  have  existed  if  the  debt  had  not 
been  discharged  may  be  dismissed  from  consideration.     Then  the  case  being  delivered 
from  all  question  as  to  the  £41,  16s.  2d.,  and  from  all  question  as  to  the  title  of  the 
Plaintiff,  the  point  arises  as  to  the  paramount  right  claimed  by  the  Appellants.    They 
claim  it  by  way  of  lien,  either  of  dormant  lien  or  of  lien  by  express  agreement.     But 
how  did  they  acquire  possession  of  the  security,  without  which  there  could  be  no 
lien  ?     The  lessors'  solicitors  had  a  demand  on  Moffatt  for  the  preparation  of  the  lease, 
and  had  in  their  hands  not  only  the  lease  but  the  bill  of  exchange  belonging  at  that 
time  to  Moffatt.     In  the  course  of  the  transaction  of  the  business  it  became  material 
to  have  the  lease,  and  the  Appellants  went  to  the  lessors'  solicitors  and  took  the  lease, 
paying  their  demand.     They  then  found,  for  the  first  time,  that  the  lessors' solicitors 
had,  as  a  security  for  the  same  demand,  this  bill  of  exchange.     Now  it  was  an  act  in 
the  proper  discharge  of  their  duty  to  obtain  the  lease ;  and,  though  they  had  no 
express  authority  so  to  do,  it  may  be  that  the  money  which  was  actually  paid  gave 
them  not  only  a  personal  demand  against  Moffatt,  but  gave  them  also  the  same  rights 
as  the  lessors'  solicitors  had  in  the  lease  and  the  [518]  bill  of  exchange.     But  thej"^ 
contend,  that  they  thereby  acquired  a  general  lien  upon  the  bill.     To  that  argument 
I  am  unable  to  accede.     The  other  solicitors  held  it  for  a  specific  purpose,  and  upon 
an  express  contract.     The  Appellants  could  not,  without  the  sanction  of  their  client, 
obtain  any  better  or  higher  right  than  the  other  solicitors  had.    In  Stevenson  v.  Blakelock 
(1  Mau.  &  S.  535)  there  was  express  authority  to  complete  the  transaction  as  it  was 
completed. 

C.  xxiii.— 20 
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It  is  said  that  the  right  of  the  Appellants  was  at  all  events  converted  afterwards 
into  a  general  lien  by  express  agreement.  On  that  point  the  evidence  is  contradictory. 
This,  however,  was  a  dealing  between  solicitor  and  client ;  and  I  apprehend,  that  before 
it  was  competent  for  the  Appellants  to  enter  into  a  binding  agreement  with  Moffatt, 
it  was  incumbent  upon  them  fully  and  exactly  to  explain  to  him  his  rights.  This  does 
not  appear  to  have  been  done.  Without  intending  any  disrespect  to  these  gentle- 
men, I  am  of  opinion,  that,  claiming  such  a  right,  they  must  clearly  prove  their  case, 
and  thev  have  not  done  so  to  my  satisfaction.  On  these  grounds  the  Plaintiff  has,  I 
think,  established  his  title,  not  merely  against  Moffatt,  but  against  the  Appellants ; 
and  in  all  substantial  respects  the  decree  must  stand. 

The  Lord  Justice  Tukner,  after  stating  the  facts  of  the  case  as  above  detailed, 
said  : — The  question  whether  the  Appellants,  by  possessing  themselves  of  the  bill  of 
exchange,  acquired  a  general  lien  upon  it,  seems  to  me  to  depend  on  this  other  question 
— what  was  the  duty  which  the  solicitors  of  the  lessors  owed  to  Moflatt?  They  had 
received  the  bill  on  a  special  deposit,  to  secure  a  particular  debt.  On  [519]  that 
debt  being  discharged,  their  plain  duty  was  to  deliver  the  bill,  not  to  the  Appellants, 
but  to  the  person  from  whom  they  had  received  it.  I  think  the  solicitors  of  the 
lessors  were  mistaken  in  delivering  the  bill  to  the  Appellants.  At  all  events  they 
could  not  by  so  doing  create  a  fresh  charge  upon  it.  The  lessors'  solicitors  could  not 
set  up  any  general  lien,  the  bill  having  been  deposited  with  them  on  a  special  contract, 
and  I  do  not  see  how  they  could  incumber  the  bill  beyond  the  extent  of  £41,  16s.  2d. 
If  that  sum  had  remained  unpaid  the  Appellants  would  have  stood  in  the  place  of  the 
lessors'  solicitors  for  the  amount,  but  I  cannot  admit  the  right  of  the  Appellants  to  deal 
with  the  bill  otherwise  than  according  to  the  special  contract.  Stevenson  v.  Blakelock 
(1  Mau.  &  S.  535)  does  not  support  the  argument  of  the  Appellants,  for  there  the 
money  was  in  the  hands  of  the  solicitor  for  the  purpose  of  paying  off  a  debt.  The 
payment  of  the  debt  drew  with  it  the  redelivery  of  the  mortgage  deeds.  But  the 
payment  here  did  not  draw  with  it  the  right  to  the  bill  of  exchange.  I  think  that 
by  the  acquisition  of  the  bill  of  exchange  the  Appellants  acquired  a  security  for  no 
greater  amount  than  the  £41,  16s.  2d. 

Then  comes  the  question,  whether  there  was  a  subsequent  special  contract  between 
the  Appellants  and  Moffatt  ?  That  rests  upon  the  evidence  of  one  of  the  Appellants, 
opposed  as  it  is  by  the  testimony  of  Mr.  Moffatt.  If  it  had  been  material  to  decide 
the  question  of  fact,  I  should  have  wished  to  have  had  a  lira  voce  examination.  But 
I  think  that  the  case  does  not  turn  on  that  question,  because  if  there  was  a  special 
contract  it  was  the  duty  of  the  Appellants,  before  they  allowed  Moffatt  to  enter  into 
it,  to  explain  to  him  fully  that  they  had  no  right  to  retain  the  bill,  independently  of 
contract,  [520]  as  a  security  for  any  greater  amount  than  £41,  16s.  2d.  It  is  not 
suggested  that  any  such  explanation  was  given. 

Decree  affirmed,  with  a  variation  directing  payment  of  interest  at  4  per  cent, 
instead  of  5  per  cent. 

[520]     DuFAUR  V.  Sigel.     Before  the  Lords  Justices.     July  21,  22,  23,  1853. 

[S.  C.  22  L.  J.  Ch.  678.     See  In  re  Foster  v.  The  Great  JFe-stern  Railway  Company, 

1882,  8  Q.  B.  D.  522.] 

Under  the  Attornies  and  Solicitors  Act,  6  &  7  Vict.  c.  73,  s.  8,  it  is  the  duty  of  an 
attorney  to  enrol  the  articles  of  his  articled  clerk,  and  where  he  had  omitted  to 
do  so  the  Court  dismissed  a  claim  to  foreclose  a  mortgage  given  to  secure  the 
premium. 

On  dismissing  a  claim,  the  Court  may  direct  the  Defendant  to  pay  the  costs  of  any 
scandalous  and  impertinent  portions  of  his  affidavits. 

Qucere  whether  it  can  also  order  the  Defendant  to  pay  any  portion  of  the  costs  of 
the  suit. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart  on  a  claim.  The 
facts  appear  sufficiently  from  the  judgments. 

Mr.  Malins,  Mr.  Ogle  and  Mr.  H.  Stevens,  for  the  Plaintiff. 
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Mr.  AVigram  and  Mr.  Elderton,  for  the  Defendant. 

Mr.  Ogle,  in  reply. 

The  Lord  Justice  Knight  Bruce.  This  is  a  conflict  of  demerits ;  the  question 
being,  whether  the  very  bad  case  of  the  Defendatit  is  not  ecinalled  or  exceeded  by  the 
badness  of  that  of  the  Plaintiff.  A  series  of  Vice-Chancellors  have  refused  to  have 
anything  to  do  with  these  parties,  and  they  have  accordingly  now  bestowed  them- 
selves here.  The  suit,  [521]  to  repeat  an  expression  used  by  me  under  less  strong 
circumstances,  is  one  for  which  the  defence  must  be  the  apology,  and  the  badness  of 
which  almost  apologizes  for  the  defence.  The  money  sought  by  the  claim  to  bo 
recovered  is  in  a  sense  due  from  the  Defendant  to  the  Plaintiff,  and  perhaps  it  is  as 
clear  that  the  Defendant  ought  to  pay  it  as  that  the  Plaintiff  ought  not  to  receive  it. 

The  dispute  originated  and  exists  between  an  attorney  and  solicitor,  and  a  gentle- 
man who  is  or  was  his  articled  clerk.  The  Defendant  choosing,  or  having  had  chosen 
for  him,  the  legal  profession,  was  articled  to  Mr.  Puddicombe,  with  whom  he  appears 
to  have  remained  a  year  or  two.  From  some  unexplained  cause  Mr.  Puddicombe 
and  he  parted,  and  I  collect  that  the  Defendant  went  to  India,  whence  he  returned 
in  1848  or  early  in  1849.  On  his  return  from  India  he  made  or  renewed  an 
acquaintance  with  the  Plaintiff;  and,  appearing  then  to  have  thought  of  resuming 
his  profes,sion,  he  placed  himself  in  the  Plaintiff's  office  as  clerk,  and,  as  I  suppose, 
gratuitously.  After  he  had  remained  there  some  time  the  articles  in  question  were 
executed,  by  which  the  Defendant  became  the  articled  clerk  of  the  Plaintiff  for  five 
years  from  September  1849  (when  the  Defendant  was  in  his  twenty-third  year), 
in  consideration  of  a  premium  of  £150.  By  the  articles  this  premium  of  £150  is 
mentioned  as  having  been  received,  and  the  Defendant  is  expressed  to  be  released 
from  it  in  the  usual  form.  It  was  not,  however,  paid.  But  the  articles  were  accom- 
panied by  a  memorandum,  not  under  seal,  promising  to  pay  the  amount,  and  also  by 
a  document,  the  subject  of  the  present  suit,  viz.,  an  agreement  to  charge  by  way  of 
equitable  mortgage  certain  property  of  the  Defendant  with  the  £150.  This  was  in 
September  1849.  The  service  appears  to  have  continued  for  some  months,  not,  how- 
ever, with  [522]  .satisfaction  to  the  Plaintiff,  for  it  is  to  be  inferred  from  the  evidence 
that  the  Defendant's  habits  were  irregular  and  idle.  A  letter  of  remonstrance,  which 
is  in  evidence,  strengthens  this  view.  At  last,  in  1850,  the  Defendant  quitted  the 
■office,  not  being  desired  to  do  so  by  the  Plaintiff,  and  his  employment  was  never 
resumed.  His  departure  was  final,  and  the  separation  seems  to  have  been  equally 
agreeable  to  the  Plaintiff  and  himself.  But  the  £150  remained  unpaid.  The 
:service,  such  as  it  was,  I  repeat,  was  to  be  taken  as  having  commenced  in  September 
1849,  and  continued  to  some  time  in  1850.  The  Plaintiff  having  still  thought  it 
right,  though  the  service  was  discontinued,  to  demand  the  premium,  which  it  was 
inconvenient  or  not  agreeable  to  the  Defendant  to  pay,  brought  an  action  for  it,  and 
the  action  was  met  by  three  pleas  : — first,  "never  indebted," true  or  untrue;  secondly, 
"payment,"  utterly  untrue;  thirdly,  "a  release,"  namely,  the  deed,  which  had, 
against  the  truth  of  the  case,  acknowledged  the  money  to  have  been  paid.  The 
Plaintiff  was  advised,  and  perhaps  correctly  advised,  that  it  was  vain  to  pursue  the 
.action  under  such  circumstances,  and  accordingly  suffered  a  non  pros  to  be  entered, 
.and  thereupon  he  filed  the  present  claim  for  the  purpose  of  making  available  the 
equitable  mortgage  which  I  have  mentioned.  It  was  met  by  a  defence  upon  affidavits, 
•charging  the  Plaintiff  with  gross  neglect  of  his  duty  to  the  Defendant,  habitual 
drunkenness,  immorality,  profligacy,  and  incapacity,  in  terms  so  gross  and  to  such 
.an  extent  that  it  is  impossible,  in  my  judgment,  not  to  impute  to  this  testimony  the 
most  censurable  exaggeration,  to  use  the  lightest  term.  This  led  to  other  affidavits 
on  the  part  of  the  Plaintiff,  and  much  evidence  of  more  or  less  relevancy  is  thus 
imported  into  this  unhappy  suit. 

Fortunately  there  is  a  fact,  which,  in  one  view  of  the  case,  is  sufficient,  according 
to  my  judgment,  to  dispose  [523]  of  it ;  namely,  that  the  attorney  and  solicitor  did 
not  make,  or  cause  to  be  made,  the  requisite  affidavit  for  enabling  the  articles  to  be 
enrolled,  and  accordingly  they  were  not  enrolled.  Now  the  Act  of  the  6th  and  7th 
of  the  Queen  provides,  "That  whenever  any  person  shall,  after  the  passing  of  this 
Act,  be  bound  by  contract  in  writing  to  serve  as  a  clerk  to  any  attorney  or  solicitor 
.as  aforesaid,  the  attorney  or  solicitor  to  whom  such  person  shall  be  so  bound  as 
-aforesaid  shall,  within  six  months  after  the  date  of  every  such  contract,  make  and 
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duly  swear,  or  cause  or  procure  to  be  made  and  duly  sworn,  an  affidavit  or  affidavits 
of  such  attorne}^  or  solicitor  having  been  duly  admitted,  and  also  of  the  actual 
execution  of  every  such  contract  by  him  the  said  attorney  or  solicitor,  and  by  the 
person  so  to  be  bound  to  serve  him  as  a  clerk  as  aforesaid  ;  and  in  every  such 
affidavit  shall  be  specified  the  names  of  every  such  attorney  or  solicitor,  and  of  every 
such  person  so  bound,  and  their  places  of  abode  respectively,  together  with  the  day 
on  which  such  contract  was  actually  executed  ;  and  every  such  affidavit  shall  be  filed 
within  six  months  next  after  the  execution  of  the  said  contract  with  and  by  the 
officer  appointed  or  to  be  appointed  for  that  purpose  as  hereinafter  mentioned,  who 
shall  thereupon  enrol  and  register  the  said  contract,  and  shall  make  and  sign  a 
memorandum  of  the  day  of  filing  such  affidavit  upon  such  affidavit,  and  also  upon 
the  said  contract."  The  Act  also  provides  (sect.  9),  "That  in  case  such  affidavit  be 
not  filed  within  such  six  months,  the  .same  may  be  filed  by  the  said  officer  after  the 
expiration  thereof,  but  the  service  of  such  clerk  shall  be  reckoned  to  commence  and 
be  computed  from  the  day  of  filing  such  affidavit,  unless  one  of  the  said  Courts  of 
law  or  Equity  shall  otherwise  order." 

In  the  present  case,  the  six  months  had  passed  before  the  Defendant  had  finally 
quitted  the  office  and  era-[524]-ployment  of  the  Plaintiff,  and  accordingly,  therefore, 
the  service  of  the  Defendant  could  not  count  except  from  a  time  which  never  arrived, 
namely,  the  period  when  the  affidavit  should  have  been  filed  for  the  purpose  of  pro- 
curing enrolment ;  unless  a  Court,  in  the  exercise  of  its  discretion,  should  order  that 
the  affidavit  might  be  filed  subsequently,  as  allowed  by  the  statute.  It  is  impossible 
for  us  to  say  whether,  in  a  state  of  things  which  has  never  existed,  the  Court  would 
have  so  ordered  ;  and,  accordingly,  the  Defendant  never  has  been  in  a  position  in 
which  his  services  could  count,  and  I  must  hold  that  position  to  have  been  occa.sioned 
by  a  neglect  of  duty  on  the  part  of  the  Plaintiff;  a  duty  thrown  upon  him  by  the  Act 
of  Parliament.  It  would  have  Iseen  incumbent  on  the  Plaintiff  to  perform  this  duty 
if  the  Defendant  had  been  a  minor ;  and  it  not  the  less  became  the  attorney's  duty 
because  the  clerk  happened  not  to  be  a  minor,  and  happened  to  have  received  some 
f>revious  instruction,  and  to  have  had  some  previous  experience.  Now,  whether,  if 
this  case  had  been  made  in  a  Court  of  law,  the  circumstances  would  have  been  a 
defence,  I  am  not  here  to  consider.  But  I  apprehend  that  a  cross-action  might  have 
been  brought  by  the  clerk  against  the  attorney  for  a  neglect  of  duty  to  the  disadvan- 
tage of  the  clerk.  We  are  not  bound  to  send  the  parties  to  a  Court  of  law,  either 
by  reforming  the  deed,  or  upon  admissions ;  for  whatever  doubt  may  at  any  former 
time  have  existed  on  this  point  is  now  removed  by  the  62d  section  of  the  Act  for 
the  Improvement  of  the  Practice  in  Chancery. 

My  impression  formed  upon  the  undisputed  facts  is,  that  if  this  matter  had  arisen 
before  a  Court  of  law  in  a  shape  calculated  to  raise  the  point — either  in  one  action, 
if  in  one  action  it  could  be  tried,  or  in  an  action  and  a  cross-action,  if  in  one  action 
it  could  not  be  tried — [525]  the  result  would  have  been  that  the  attorney  could  not 
have  recovered,  or,  if  he  had,  he  would  have  lost  in  the  one  what  he  would  have 
gained  in  the  other. 

The  consequence,  without  entering  into  more  prolonged  investigation  of  the 
matter,  is,  that  the  title  of  the  Plaintiff  has  failed.  An  undertaking  has  been  given. 
From  this  undertaking,  I  see  no  reason  to  relieve  the  Defendant. 

There  is  much  to  regret  on  both  sides ;  I  think  that  the  Plaintiff  was  ill-advised 
in  bringing  this  claim  forward  at  all ;  but  when  brought  forward,  it  certainly  should 
have  been  met  in  a  different  manner.  It  has  been  met  in  a  manner  neither  justifiable 
nor  excusable.  I  have  had  considerable  doubt,  and  have  looked  with  my  learned 
brother  into  several  cases  upon  the  question,  of  directing  costs  to  be  paid  by  a 
Defendant  where  there  is  neither  a  fund  to  be  administered  nor  an  estate  in  dispute, 
and  where  a  Plaintiff's  case  fails  (see  Tichcell  v.  Ariel,  3  Madd.  409 ;  TJioi/iason  v. 
Moses,  5  Bea.  81).  Without  saying  that  the  jurisdiction  does  not  exist,  I  think  it  a 
jurisdiction  of  considerable  delicacy  and  difficulty.  But  in  the  particular  circum- 
stances of  this  case,  looking  to  the  manner  of  proceeding  on  both  sides,  I  am  not 
disposed  to  take  that  course.  I  am,  however,  perfectly  satisfied  that  there  are  here, 
if  not  entire  affidavits,  at  least  passages  of  affidavits  filed  by  the  Defendant  which  go 
beyond  the  ordinary  and  proper  licence — which  go  into  the  private  life,  truly  or 
untruly,  of  the  Plaintiff — and  into  his  general  habits,  in  a  manner  which  cannot  be 
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requisite.  I  am  sure  that  there  is  impertinent  matter  in  these  affidavits  upon  the 
part  of  the  Defendant.  According  to  the  present  practice  of  the  Court,  this  is  a 
jn-oper  stage  of  the  [526]  cause  for  adverting  to  that  circumstance.  For,  by  the  17th 
section  of  the  15th  &  16th  of  the  ^ueen,  c.  86,  and  the  .30th  order  of  the  7th  of 
August  1852,  the  Court  has  expressly  authority  to  direct  the  costs  occasioned  by  any 
impertinent  matter  introduced  into  any  proceeding  to  be  paid  by  the  party  intro- 
<lucing  the  .same,  upon  application  being  made  to  the  Court  for  that  purpose  ;  and 
the  application  is  to  be  made  at  the  time  when  the  Court  disposes  of  the  costs  of  the 
cause  or  matter,  and  not  at  any  other  time. 

The  course,  then,  which  it  seems  fit  to  follow  in  this  more  than  unlucky  contest, 
is  to  order  the  Defendant  to  pay  to  the  PlaintifT  £20  for  the  impertinent  matter 
contained  in  the  affidavits,  and,  on  the  payment  of  that  sura  and  of  the  £21  which 
he  undertook  to  pay  before  the  Vice-Chancellor,  to  dismiss  the  appeal  without  costs. 

The  Lord  Justice  Turner.  This  is  a  claim  filed  by  an  equitable  mortgagee,  to 
which  the  defence  set  up  is,  that  the  Plaintiff  has  no  right  to  recover  any  part  of  the 
money  secured  by  the  equitable  mortgage,  or,  at  all  events,  that  he  is  not  entitled  to 
recover  the  whole  of  that  amount.  The  mortgage  was  made  for  securing  a  premium 
payable  upon  articles  of  clerkship  to  an  attorney,  and  it  appears  that  the  articles  of 
clerkship  were  never  enrolled.  I  am  satisfied  that,  upon  the  construction  of  the  Act 
of  Parliament,  the  duty  of  enrolling  the  articles  rests  on  the  master  and  not  on  the 
clerk  ;  for  the  provisions  of  the  Act  apply  to  infants,  and  it  could  not  be  the  intention 
of  the  Legislature  to  devolve  upon  an  infant  of  fourteen  years  of  age  the  duty  of 
having  his  articles  enrolled.  Li  this  case,  therefore,  the  duty  of  enrolling  the  articles 
was  that  of  the  Plaintiff,  and  he  has  not  performed  it.  [527]  I  do  not  enter  into  the 
question,  whether,  notwithstanding  that  breach  of  duty,  the  Plaintiff  could  recover  at 
law  the  whole  of  the  premium.  Assuming  that  he  could,  there  might  be  a  cross- 
action  on  the  part  of  the  Defendant  for  damages  in  respect  of  the  Plaintiffs  default 
in  not  having  enrolled  the  articles ;  in  which  cross-action  damages  would  be  recover- 
able, and  might,  perhaps,  be  recovered  to  the  full  amount  of  the  premium.  If  we 
were  to  get  at  the  justice  of  this  case  by  directing  proceedings  to  be  taken  at  law,  we 
ought  probably  to  direct  two  actions,  one  to  be  brought  to  recover  the  £150,  and 
another  by  the  Defendant  to  try  what  damages  he  is  entitled  to  ;  but,  looking  at  the 
whole  case,  I  am  satisfied  that  the  Plaintiff  ought  not  to  recover  the  whole  of  the 
£150,  and  the  Defendant  having  submitted  to  pay  a  proportional  part  of  the 
premium,  I  think  we  shall  do  justice  by  dismissing  this  claim  upon  that  payment 
being  made.  The  Plaintiff  coming  into  equity  must  submit  to  do  what  is  equitable. 
AVhether  the  Defendant  was  bound  to  pay  the  proportionate  part  of  the  premium  it 
is  unnecessary  for  us  to  give  any  opinion,  as  he  has  submitted  to  make  the  payment ; 
I  wish,  however,  to  guard  myself  against  being  supposed  to  have  intimated  an  opinion 
that  the  Plaintiff  is  entitled  to  receive  anything. 

LTpon  the  question  of  costs,  I  think  that  this  claim  ought  not  to  have  been  filed, 
but  that  the  Defendant  was  not  justified  in  making  the  charges  he  has  made  against 
the  Plaintiff,  which,  as  to  the  greater  part  of  them,  appear  to  me  to  be  wholly 
irrelevant.  I  cannot  part  with  the  case  without  expressing  my  disapprobation  of  the 
conduct  of  both  the  parties. 

[528]     Br.\s.sey  v.  Chalmers.     Seacome  v.  Holme.     Before  the  Lords  Justices. 

Feb.  23,  25,  Juli/  25,  1853. 

[S.  C.  16  Beav.  223.     See  In  re  Frith  and  Osborne,  1876,  3  Ch.  D.  627.] 

Semble,  that  a  devise  on  trust  to  sell  and  dispose  of  property,  consisting  partly  of  an 
undivided  share,  does  not  authorize  the  trustees  to  concur  in  a  partition. 

But  where  trustees  had,  under  such  a  trust,  concurred  in  a  partition  which  was  shewn 
to  be  beneficial  to  the  cestuis  que  tni-g/ent,  who  were  infants,  the  Court,  on  a  claim  to 
which  the  infant  cesfuis  que  trustent  were  parties,  made  a  decree  that  the  lands 
should  be  taken  to  be  divided  according  to  the  partition  already  made. 

A  testator  devised  land  subject  to  payment  of  his  debts  to  A.  and  B.,  their  heirs  and 
assigns,  and  he  authorized  his  executors  thereinafter  mentioned,  with  the  approbation 
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of  his  trustees  for  the  time  being,  to  sell  any  part  of  his  estates.  Held,  that  the 
surviving  executor,  with  the  assent  of  trustees  appointed  bj'  the  Court  of  Chancery 
(in  whom  the  devised  lands  were  vested  l>y  a  vesting  order),  could  make  a  good 
title. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls  upon  a  special 
case.  The  hearing  below  is  reported  in  the  16th  Volume  of  Mr.  Bea van's  Keports 
(page  223). 

The  questions  for  the  opinion  of  the  Court  were  : — 

1.  Whether  a  deed  of  partition  was  valid  and  binding  as  against  persons  claiming 
or  beneficially  interested  under  the  wills  of  three  testators,  one  of  those  wills  (that  of 
a  testator  named  William  Fairhurst)  containing  no  specific  power  to  concur  in  a 
partition. 

2.  Whether  the  will  of  another  of  the  above  testators,  named  Joseph  Harrison, 
empowered  his  surviving  executor,  with  the  assent  of  trustees  appointed  under  the 
Trustee  Act,  18.50,  to  sell  the  estates  devised  by  that  will. 

The  following  were  the  material  facts  with  reference  to  the  questions  decided  upon 
the  appeal. 

On  the  3d  of  February  1832,  Joseph  Harrison,  Thomas  Harrison  and  William 
Ravenscroft  agreed  to  purchase  lands  at  Birkenhead.  The  agreement  was  entered 
into  by  Joseph  Harrison,  so  far  as  regarded  his  [529]  share  and  interest  in  the 
intended  purchase  for  the  common  benefit  of  himself  and  of  William  Fairhurst 
equally,  and  William  Fairhurst  paid  and  contributed  his  due  proportion  of  the 
purchase-money  for  the  lands,  being  one-sixth  part  thereof. 

Joseph  Harrison  died  in  1832,  having  made  his  will,  dated  the  1st  of  July  1832, 
which  was  as  follows : — "  I  give  and  devise  all  my  freehold  estates,  subject  to  the 
payment  of  my  debts  and  legacies,  unto  and  to  the  use  of  William  Ravenscroft,  of 
Birkenhead,  merchant,  and  John  Fisher,  of  Liverpool,  wine  and  spirit  merchant,  their 
heirs  and  assigns,  upon  the  trusts  hereinafter  mentioned.  I  direct  all  my  contracts 
for  the  sale  or  purchase  of  property  to  be  fulfilled.  I  authorize  and  empower  my 
executors  hereinafter  mentioned,  with  the  approbation  of  my  trustees  for  the  time 
being,  to  sell  and  dispose  of,  by  private  contract  or  public  auction,  from  time  to  time, 
all  or  any  part  of  my  said  freehold  estates,  and  to  exchange  the  same,  or  any  part 
thereof,  for  other  freehold  or  leasehold  property  of  equal  value,  or  which  may,  by  the 
payment  of  money  on  either  side,  be  made  of  equal  value,  and  to  make  partition  of 
such  parts  as  I  may  be  interested  in  with  other  persons.  I  authorize  my  executors 
to  carry  on  my  business,  and  employ  all  proper  persons  therein  for  the  benefit  of  my 
estate,  if  the  same  can  be  carried  on  profitably,  until  my  son  George  shall  attain 
twenty-three,  and  that  my  business  be  then  given  up  to  him  for  his  own  advantage. 
I  direct  my  executors  to  collect,  get  in  and  convert  into  money  all  my  personal  estate, 
and  to  act  in  relation  thereto  by  giving  time,  receiving  securities  and  settling  disputes 
by  arbitration  or  otherwise,  as  they  shall  deem  prudent.  Further,  I  direct  my  said 
executors,  with  such  approbation  as  aforesaid,  and  in  the  names  of  my  trustees,  to 
invest  the  monies  which  may  be  derived  from  such  sale  or  exchange,  or  [530]  from 
my  personal  estate  or  my  business,  if  carried  on  after  my  decease,  in  Government  or 
real  securities,  or  to  purchase  in  the  names  of  my  trustees  for  the  time  being  such 
other  real  or  leasehold  property  as  my  trustees  shall  approve  of  ;  and  I  authorize  my 
executors,  with  such  approbation,  from  time  to  time,  to  vary  the  said  securities,  and 
re-sell  the  purchased  property."  And  the  testator  declared  that  the  receipts  of  his 
trustees  should  be  good  discharges,  and  appointed  Thomas  Seacome  and  Thomas 
Brassey  executors  of  his  will. 

By  indentures  of  lease  and  release  of  the  1st  and  2d  of  February  1833,  the  land 
agreed  to  be  purchased  was  conveyed  unto  and  to  the  use  of  Thomas  Harrison, 
William  Ravenscroft  and  John  Fisher,  their  heirs  and  assigns  for  ever. 

By  a  deed-poll,  dated  the  9th  of  February  1833,  executed  by  Thomas  Harrison, 
William  Ravenscroft  and  John  Fisher,  it  was  declared  that  the  names  of  Thomas 
Harrison,  William  Ravenscroft  and  John  Fisher  were  made  use  of  in  the  above 
indentures  as  trustees  only,  upon  trust  that  they,  their  heirs  and  assigns,  should,  from 
time  to  time,  and  at  all  times  thereafter,  absolutely  manage  and  regulate  the  sale  and 
letting  of  the  premises  and  the  distribution  of  the  rents  and  profits  thereof,  and  for 


4DEG.M.&G.531.  BRASSEY   V.    CHALMERS  615 

that  purpose  should  receive  the  rents  ;  and  upon  further  trust  that  the}',  the  said 
Thomas  Harrison,  William  Ravenscroft  and  John  Fisher,  and  their  heirs,  and  the 
trustees  for  the  time  being,  and  their  heirs,  should,  when  they  or  the  trustees  for  the 
time  being,  or  the  major  part  of  them,  or  of  the  trustees,  might  think  proper,  make 
sale  and  dispose  of  the  premises,  or  any  part  thereof ;  and  it  was  therebv  declared, 
that  if  at  any  time  thereafter  the  major  part  in  value  of  the  owners  entitled  to  the 
said  trust  estate  should  consent  and  require  that  the  said  trust  [531]  estate,  or  such 
part  thereof  as  might  be  then  remaining,  should  be  finally  divided,  then  and  in  such 
case  the  said  Thomas  Harrison,  William  Ravenscroft  and  John  Fisher,  or  the  trustees 
for  the  time  being,  should  and  would  proceed  fairly  and  equitaljly  to  divide  and  dis- 
tribute the  same  in  the  proportions  and  in  the  manner  following  ;  that  was  to  sav, — 
to  Thomas  Harrison,  one-third  part  thereof ;  to  William  Ravenscroft,  one  other  third 
part  thereof  ;  to  William  Fairhurst,  one-sixth  part  thereof ;  to  Thomas  Brassey  and 
Thomas  Seacome  (as  such  executors  as  aforesaid),  and  the  said  William  Ravenscroft 
and  John  Fisher  (as  such  de\'ises  as  aforesaid),  one  other  sixth  part  of  the  residue 
thereof. 

Thomas  Seacome  died  previously  to  the  date  of  the  agreement  for  partition  of  the 
26th  of  October  1843,  hereinafter  mentioned,  leaving  Thomas  Brassey,  his  co-executor 
under  the  will  of  Joseph  Harrison,  him  surviving. 

William  Fairhurst  received  one-sixth  part  of  the  rents  and  profits  of  the  said  lands 
from  the  date  of  the  purchase  up  to  the  time  of  his  decease  ;  but  the  case  stated  that 
no  evidence  could  be  obtained  of  his  having  ever  assented  to  or  acquiesced  in  the 
provisions  of  the  deed  of  the  9th  of  Februarj'  183.3. 

William  Fairhurst,  by  his  will,  dated  the  22d  of  February  1839,  after  giving  an 
annuity  and  appointing  George  Law  and  Edward  Tilston  his  executors  and  trustees, 
devised  as  follows  : — "  I  give,  devise  and  bequeath  all  my  real  and  personal  estate 
and  effects,  subject  to  the  above  bequest  and  devise,  unto  and  to  the  use  of  my  said 
trustees,  their  heirs,  executors,  administrators  and  assigns,  according  to  the  nature 
and  tenure  thereof,  upon  trust,  as  to  such  part  thereof  as  I  hold  in  mortgage  [532]  or 
trust  or  subject  to  anj'  equity,  to  carry  into  effect  the  trust  thereof :  and  as  to  the 
residue  of  my  said  real  and  personal  estate,  to  sell  and  dispose  thereof  at  their 
discretion  ;  and  I  declare  the  purchasers  of  my  estate  shall  not  be  bound  to  see  to  the 
application  of  the  purchase-money,  and  that  the  receipts  of  my  trustees,  or  the 
survivor,  shall  be  in  all  cases  sufficient." 

The  testator  William  Fairhurst  died  in  the  month  of  March  1839,  and  Edward 
Tilston  disclaimed,  by  deed-poll  of  the  25th  of  May  1839,  the  devises  and  trusts 
contained  in  the  will. 

On  the  26th  of  October  1843,  articles  of  agreement  for  a  partition  were  executed 
by  and  between  Thomas  Harrison  of  the  first  part,  William  Ravenscroft  of  the  second 
part,  William  Ravenscroft  and  John  Fisher  (as  devisees  in  trust  of  Joseph  Harrison) 
and  Thomas  Brassey,  who  had  survived  Thomas  Seacome,  executor  of  Joseph  Harrison, 
of  the  third  part,  and  George  Law  (devisee  in  trust  and  executor  of  William  Fairhurst) 
of  the  fourth  part.  In  pursuance  of  this  agreement,  and  in  accordance  with  the 
provisions  thereof,  a  surveyor  therein  named  divided  the  land. 

Thomas  Harrison  died  on  the  20th  of  December  1844,  before  the  allotment  was 
completed,  having  made  his  will,  under  which  Thomas  Rimmer  and  Gilbert  Harrison 
were  devisees  in  trust.  After  the  decease  of  Thomas  Harrison  the  surviving  parties 
to  the  agreement  of  the  26th  of  October  1843,  and  the  devisees  in  trust  of  Thomas 
Harrison,  drew  lots  for  the  several  portions  of  land  which  had  been  so  divided  and 
allotted  by  the  surveyor  in  the  manner  provided  by  the  agreement,  and  conveyances 
were  executed  carrying  the  partition  into  effect. 

[533]  By  an  order  dated  the  20th  of  December  1851,  made  upon  a  petition 
presented  in  the  matter  of  the  trusts  of  the  will  of  Joseph  Harrison,  deceased,  and 
of  the  Trustee  Act,  1850,  by  the  children  and  issue  of  Joseph  Harrison,  stating  that 
Thomas  Girvin,  one  of  the  trustees,  was  resident  in  Canada  :  it  was  ordered,  that 
Samuel  Holme  and  John  Ravenscroft  (two  of  the  Plaintifls)  should  be  appointed  new 
trustees  of  Joseph  Harrison's  will,  and  that  the  lands  devised  by  that  will  to  William 
Ravenscroft  and  John  Fisher  as  trustees  thereof  (except  such  portions  of  the  lands  as 
had  been  subsequently  conveyed  to  any  purchasers  thereof)  .should  vest  in  Samuel 
Holme  and  John  Ravenscroft,  their  heirs  and  assigns,  as  such  new  trustees. 


616  BRASSEY    V.    CHALMERS  4  DE  G.  M.  &  G.  531 

By  ail  agreement  in  writing,  dated  the  9th  of  Februarj'  1852,  made  between  and 
signed  by  the  Plaintiffs  and  Defendant  respectively,  the  Plaintiff  Thomas  Brassey, 
with  the  approbation  of  the  Plaintiffs  Samuel  Holme  and  John  Ravenscroft,  contracted 
to  sell  to  the  Defendant  a  piece  of  land,  parcel  of  the  lands  comprised  in  the  partition 
deed.  The  Defendant  refused  to  complete  the  contract,  on  the  ground  that  the 
partition  was  not  binding  upon  the  persons  beneficially  interested  in  the  lands  under 
the  wills  of  Joseph  Harrison,  Thomas  Harrison  and  William  Fairhurst  respectively ; 
and  that,  even  if  the  partition  was  valid  and  binding,  the  will  of  Joseph  Harrison  did 
not  empower  the  Plaintiff  Thomas  Brassey  to  sell. 

The  Master  of  the  Rolls  decided  both  the  questions  submitted  to  the  Court  as 
above  mentioned  in  the  negative. 

Mr.  Malins  and  Mr.  C.  Hall,  in  support  of  the  appeal. 

Upon  the  first  question,  that  as  to  the  power  of  the  [534]  trustee  of  Mr. 
Fairhurst's  will,  the  Master  of  the  Rolls  considered  the  point  to  be  determined  by 
M'Qusen  v.  Fanjuhar  (11  Ves.  467).  The  cases,  however,  are,  we  submit,  distinguish- 
able. In  M'Qveen  v.  Farquhar  the  question  was  as  to  the  legal  estate  depending  on 
limitations  under  a  power  operating  under  the  Statute  of  Uses.  In  that  case  Lord 
Eldon  said,  "  I  conceive  that,  where  there  is  a  conveyance  by  lease  and  release  to 
uses,  with  power  to  alter  the  u.ses  by  an  instrument,  the  terms  and  limitations  of 
which  are  prescribed  by  the  general  law,  the  new  use  will  not  arise  except  under  the 
very  circumstances  in  which  it  is  contracted  that  it  shall  arise  "  (11  Ves.  475).  The 
same  observation  applies  to  AUorney-General  v.  Hamilton  (1  Madd.  214-224),  which 
was  relied  upon  by  the  Respondents  in  the  Court  below.  In  that  case  Sir  T.  Plumer 
thus  expressed  himself  : — "  It  is  said,  that  an  exchange  under  a  power  is  not  altogether 
like  an  exchange  at  common  law,  and  I  admit  it  is  not  entirely  so.  But  it  is  difficult 
to  discover  how,  in  a  conveyance  of  this  nature,  any  new  use  can  arise,  unless  the 
terms  and  limitations  of  the  power  are  observed  according  to  the  contract."  The 
question  here  does  not  depend  on  the  Statute  of  Uses.  This  is  a  trust  to  sell  which 
cannot  be  advantageously  exercised  without  a  preliminarj'  partition.  Such  a 
preliminary  step  must  be  within  the  scope  of  the  trust,  especially  as  the  words 
"  disposed  of  "  are  added. 

[The  Lord  Justice  Knight  Bruce.  I  would  willingly  follow  any  authority 
giving  such  a  construction  to  these  words,  but  I  am  not  aware  of  any.  Might  not 
a  good  title  be  made  by  a  partition-suit  in  which  the  present  partition  might  be 
adopted  if  found  beneficial  1     A  commission  would  not  be  necessary.] 

[535]  Mr.  Druce  referred  to  Gaskell  v.  GasMl.{l) 

It  was  then  arranged  that  this  part  of  the  special  case  should  stand  over,  and  that 
a  suit  should  be  instituted. 

Upon  the  second  question  : — Mr.  Malins  and  Mr.  C.  Hall.  The  surviving  executor, 
with  the  assent  of  the  trustees  appointed  by  the  Court,  can  make  a  good  title  :  Houell 
v.  Barnes  (Cro.  Car.  382).  The  trustees  appointed  by  the  Court  are  the  "  assigns  " 
of  the  trustees  appointed  by  the  will.  They  are  also  "  the  trustees  for  the  time 
being  "  of  the  will.  But  the  charge  of  debts  is  sufficient  to  authorize  the  sale  by  the 
executors  :  Farhes  v.  Peafock  (1  Phil.  717). 

The  Lord  Justice  Knight  Bruce  referred  to  Fordyce  v.  Bridges  (2  Phil.  510). 

Mr.  Baily  and  Mr.  Druce,  for  the  Respondents,  relied  upon  the  reasons  given 
in  His  Honour's  judgment  (see  16  Beav.  227),  and  cited  Newman  v.  JFarner  (1  Sim. 
N.  S.  457). 

In  answer  to  the  argument  that  the  charge  of  debts  gave  a  power  to  either 
executor,  they  contended  that  the'express  power  to  sell  excluded  any  implied  power, 
and  that,  in  all  the  cases  in  which  the  executors  were  held  to  have  taken  a  power  by 
implication,  there  was  no  express  power. 

Mr.  Malins,  in  reply. 

[536]  The  Lord  Justice  Knight  Bruce.  At  present  we  think,  that  what  either 
executor  could  do  the  survivor  is  competent  to  do. 

The  Lord  Justice  Turner.  The  case  in  Croke  appears  to  me  at  present  to  be 
decisive. 

The  case  stood  over  to  be  mentioned  again  on  Friday,  the  25th  of  February. 

Feb.  25.  The  Lord  Justice  Turner  said,  that  it  might  be  unnecessary  to  decide 
whether  the  trustees  appointed  by  the  Court  under  Joseph  Harrison's  will  were 
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competent  to  consent  to  the  sale ;  and  the  whole  case  was  ordered  to  stand  over  to 
be  disposed  of  with  the  suit  for  partition. 

Julij  25.  A  bill  for  partition  was  accordingly  filed,  and  on  this  day  came  on  to 
be  heard  with  the  special  case. 

The  same  counsel  appeared  as  before. 

One  order  was  made  upon  the  hearing  of  the  cause  and  special  case.  It  was  as 
follows : — 

It  appearing  to  the  satisfaction  of  the  Court  that  it  will  be  for  the  benefit  of  the 
parties  to  this  cause  who  are  interested  in  the  hereditaments  comprised  in  the 
indenture  of  the  28th  of  November  1845,  in  the  pleadings  and  in  the  special  case 
mentioned,  and  who  are  not  sui  juris,  that  the  partition  intended  to  be  carried  into 
efTect  by  that  indenture  should  be  confirmed,  their  Lordships  do,  in  the  cause,  order 
that  the  same  be  confirmed  accordingly  :  and  do  decree  that  the  same  hereditaments 
shall  be  deemed  and  taken  to  be  parted  and  divided  as  [537]  in  the  indenture  of  the 
28th  of  November  1845  provided,  and  shall  be  held  and  enjoyed  accordingly:  and 
do,  in  the  special  case,  declare  that  the  will  of  Joseph  Harrison,  the  testator  in 
the  special  case  named,  does  empower  the  Plaintiff  Thomas  Brassey,  with  the  consent 
of  the  PlaintifTs  Samuel  Holme  and  John  Eavenscroft,  to  sell  the  freehold  estates, 
subject  to  the  trusts  by  such  will  declared  of  the  estates  devised  to  William  Ravens- 
croft  and  John  Fisher. 

(1)6  Sim.  643.  On  January  25,  1855,  Vice-Chancellor  Stuart  decreed  a  partition 
without  a  commission  in  Stanley  v.  Wrigleij,  of  which  a  report  will  appear  in  3  Sm 
&  Gif. 


[537]  Wellesley  v.  Wellesley.  Mornington  v.  MoRNiNfiTON.  In  the  Matter  of 
The  Trustee  Acts,  1850  and  1852.  Ex  parte  The  Countess  of  Morning- 
ton.     Before  the  Lords  Justices.     March  14,  July  15,  1853. 

A  donee  of  a  power  of  jointuring  under  a  settlement  was  ordered,  in  a  specific 
performance  suit  instituted  by  his  wife,  to  execute  the  power  by  a  deed  to  be 
approved  of  by  the  Master,  whereby  £1000  per  annum  was  to  be  appointed  as  the 
Plaintiffs  jointure.  On  his  refusal  to  obey  the  decree :  Held,  that  under  the 
Trustee  Acts,  1850  and  1852,  he  might  be  declared  a  trustee  of  all  the  rights, 
interests,  estates  and  property  acquired  by  him  under  the  settlement,  and  the 
Court  appointed  a  person  to  execute  the  requisite  deed  in  his  place  under  the 
Trustee  Act,  1850. 

This  was  a  petition  under  the  Trustee  Acts,  1850  and  1852,  and  in  the  above  suits, 
and  was  heard  by  their  Lordships  originally  by  order. 

The  nature  of  the  suits  appear  from  the  report  of  the  original  hearing,  in  the 
seventeenth  volume  of  Mr.  Simons's  Eeports,  page  59.  (Affirmed  on  appeal,  see  1 
De  G.  Mac.  &  Gor.  501.) 

After  the  dismissal  of  the  appeal,  the  Master  approved  of  a  draft  deed  to  be 
executed  by  the  Defendant  the  Earl  of  Mornington  in  conformity  with  the  decree. 

By  an  order  made  in  the  causes  by  the  Vice-Chancellor  [538]  Kindersley,  dated 
the  5th  of  August  1852,  it  was  ordered  that  the  Defendant  the  Earl  of  Mornington 
should,  within  fourteen  days  after  service  of  the  order,  execute  the  deed  in  the  order 
mentioned.  And  it  was  ordered  that  the  service  of  that  order  on  the  earl's  solicitor, 
and  at  the  residence  of  the  earl,  should  be  deemed  good  service. 

By  another  order,  dated  the  13th  of  January  1853,  after  reciting  (as  had  been 
proved  b\'  affidavit)  that  the  earl  had  refused  to  execute  the  deed,  it  was  ordered 
that  a  commission  of  sequestration  should  issue  and  be  in  force  until  the  earl  should 
execute  the  deed,  and  the  Court  should  make  other  order  to  the  contrary,  unless  the 
earl  should,  within  seven  days  after  notice,  shew  good  cause  to  the  contrary. 

This  order  was  made  absolute  on  the  8th  of  March  1853. 

On  the  14th  of  March  1853,  the  causes  came  on  to  be  heard  on  further  directions 
before  the  Lords  Justices,  when  a  decree  was  made  declaring  that  the  Defendant  the 
Earl  of  Mornington  was  bound  to  execute  the  engrossment  of  the  draft  indenture 
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mentioned  in  the  report  of  Master  Tinney,  dated  the  18th  of  February  1851,  which 
engrossment  had  been  signed  with  the  Master's  allowance  thereof  in  the  margin. 
And  it  was  ordered  that  the  earl  should  execute  the  engrossment,  when  duly  tendered 
to  him  for  that  purpose,  within  seven  days  after  service  of  that  order.  And  any  of 
the  parties  were  to  be  at  liberty  to  apply  as  they  might  be  advised,  in  case  the 
Defendant  should  not  execute  the  engrossment  within  the  time  aforesaid.  But  the 
order  was  to  be  without  prejudice  to  any  question  as  to  the  validity  against  any 
person  or  persons,  other  than  the  Defendant  the  Elarl  of  Morning-[539]-ton  of  the 
jointure  in  the  aforesaid  draft  indenture,  and  in  the  pleading  of  these  causes 
mentioned. 

An  order  was  subsequently  obtained  authorizing  substituted  service  of  the  above 
decree,  which  was  accordingly,  on  the  8th  of  June  1853,  effected  in  the  manner 
directed  by  the  order. 

The  present  petition  was  then  presented,  praying  that  the  Defendant  the  Earl  of 
Mornington  might,  under  and  by  virtue  of  the  above-mentioned  acts  or  one  of  them, 
be  declared  a  trustee  for  the  Petitioner  to  the  extent  of  her  annuity  of  £1000  and  all 
arrears  thereof,  of  all  the  rights  and  interests,  estates  and  property  which  were 
acquired  by  or  vested  in  him,  the  Defendant  the  Earl  of  Mornington,  under  or  by 
virtue  of  the  deeds  of  the  12th,  13th  and  1 5th  of  December  1834,  in  the  pleadings 
mentioned. 

In  support  of  the  petition  an  affidavit  was  made  by  a  clerk  of  the  Plaintiff's 
solicitor,  stating  that  on  the  8th  of  June  1853,  he  wrote  and  addressed  the  following 
letter  to  the  earl. 

"28  Bedford  Row,  8th  June  1853.— Jrellesle;/  v.  JFelleslei/.  Mornington  v. 
Mornington. — My  Lord, — Having  failed  to  effect  a  personal  service  of  the  order  of  the 
14th  day  of  March  1853,  made  in  these  causes  by  the  Lords  Justices,  and  of  which  a 
copy  was  left  with  you  at  your  house  on  the  2d  of  May  last,  we  have  been  compelled, 
in  accordance  with  the  forms  of  the  Court  of  Chancery,  to  obtain  an  order  dispensing 
with  personal  service  of  that  order  and  authorizing  a  substituted  service.  We  now 
attend  at  your  lordship's  [540]  house  with  a  second  copy  of  the  former  order,  and 
with  a  copy  of  the  order  for  substituted  service  and  with  the  originals  thereof,  and 
we  also  again  bring  with  us  the  deed  mentioned  in  the  former  order,  and  have  to 
require  your  lordship  to  sign  it,  in  virtue  of  the  direction  so  to  do  contained  in  the 
said  order  of  the  14th  March  1853.  If  we  do  not  now  succeed  in  obtaining  your 
lordship's  signature  thereto,  we  have  to  inform  your  lordship  that  the  deed  will 
remain  at  our  office  for  your  lordship's  signature  for  seven  days  from  the  delivery  of 
this  letter ;  after  which  time,  if  the  deed  is  not  signed,  we  shall  make  another 
application  to  the  Court,  consequent  upon  your  non-compliance  with  its  order. — We 
have  the  honour,  &c.,  Gadsden  &  Flower." 

He  further  deposed  that  on  the  8th  of  June  1853,  he  attended  at  the  residence  of 
the  Defendant  the  Earl  of  Mornington,  at  No.  124  Mount  Street,  Grosvenor  Square, 
taking  with  him  the  deed  in  the  above  letter  referred  to,  being  the  deed  mentioned 
or  referred  to  in  and  by  the  order  of  the  14th  of  March  1853,  made  in  these  causes  ; 
and  that  on  the  8th  of  June  1853,  he  accompanied  the  Plaintiff's  solicitor  to  the 
house  or  lodgings  of  Lord  Mornington,  situate  at  No.  124  Mount  Street,  aforesaid,  and 
asked  a  female  servant,  who  opened  the  door,  whether  Lord  Mornington  was  at  home  ; 
and  being  answered  in  the  affirmative,  he  requested  to  see  his  lordship's  manservant, 
Edward  King,  whom  he  had  seen  at  the  house  on  several  previous  occasions,  and  who, 
on  being  asked  whether  Lord  Mornington  was  at  home,  stated  that  he  was,  but  was 
not  to  be  seen,  whereupon  the  deponent  delivered  to  Edward  King  the  above 
letter,  and  desired  him  to  deliver  it  to  his  lordship  ;  and  Edward  King  thereupon 
took  the  letter  and  went  up  stairs  with  it  to  Lord  Mornington,  and  on  his  return 
stated  that  his  lordship  [541]  refused  to  see  anyone  on  business,  and  that  the 
deponent  thereupon  delivered  to  and  left  with  the  said  Edward  King  a  true  copy  of 
the  order  of  the  14th  of  March  1853,  and  of  the  memorandum  thereon  referred  to, 
and  also  a  true  copy  of  the  order  dated  the  25th  of  May  1853,  and  desired  the  said 
Edward  King  to  deliver  them  also  to  the  Defendant  the  Earl  of  Mornington,  and 
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that  at  the  time  of  such  service  he  produced  and  shewed  to  the  said  Edward  King  the 
two  original  orders  duly  passed  and  entered. 

The  Plaintiff's  solicitor  deposed  that  since  the  service  of  the  orders  no  application 
had  been  made  to  him,  or  at  his  office,  by  or  on  the  part  of  Lord  Mornington  in 
reference  to  the  execution  of  the  deed,  and  that  the  same  still  remained  at  his  office 
unexecuted. 

Mr.  Freeling  supported  the  petition.  He  read  a  letter  which  Lord  Mornington 
had  just  sent  to  the  Plaintiff's  solicitors,  expressing  his  readiness  to  abide  by^  the 
decision  of  their  Lordships. 

The  Lord  Justice  Knight  Bruce  said  that  the  case  appeared  to  come  within  the 
mischief  intended  to  be  remedied  by  the  Acts  of  Parliament  referred  to. 

The  Lord  Justice  Turner  concurred. 

The  minutes  of  the  order  were  as  follows  : — 

Declare  that  the  Defendant  the  Earl  of  Mornington  is  within  the  meaning  of  the 
Trustee  Act,  1850,  a  trustee  for  the  Plaintiff  to  the  extent  of  her  annuity  of  £1000, 
and  the  arrears  thereof,  of  all  the  rights  and  interests,  estates  and  property,  which 
were  acquired  by  or  vested  in  him,  the  Defendant,  under  or  by  virtue  of  the  deeds  of 
the  12th,  13th  and  15th  days  of  December  1834,  in  [542]  the  pleadings  and  decrees 
in  these  causes  mentioned ;  and  which  rights,  estates,  interests  and  property  are 
mentioned  and  included  in  the  ingrossment  of  the  draft  indenture  in  the  order  on 
further  directions  of  the  14th  of  March  1853,  mentioned  ;  which  ingro-ssment  he,  the 
said  Defendant,  is  by  such  order  on  further  directions  ordered  to  execute,  and  let  Mr. 
W.  Flower  be  appointed  to  execute  the  said  ingrossment  of  the  said  draft  indenture, 
in  the  place  and  stead  of  the  said  Defendant  the  Earl  of  Mornington.  But  this  order 
is  to  be  without  prejudice  to  any  question  as  to  the  validity  against  any  person  or 
persons,  other  than  the  Earl  of  Mornington,  of  the  jointure  in  the  aforesaid  draft 
indenture,  and  in  the  pleadings  in  these  causes  mentioned.  (See  Billing  v.  JVehh, 
1  De  G.  &  Sm.  716;  Rmlei/  v.  Adams,  14  Beav.  130.) 

[542]     Butchart  I'.  Dresser.     Before  the  Lords  Justices.     Jwiy  26,  1853. 
[S.  C.  10  Hare  453.     See  In  re  dough,  1885,  31  Ch.  D.  326.] 

After  the  dissolution  of  a  partnership  between  two  sharebrokers,  one  of  them 
deposited  with  the  bankers  of  the  firm  shares  contracted  to  be  purchased  by  the 
firm  before  the  dissolution,  with  power  to  sell  the  shares,  in  order  to  raise  the 
requisite  funds  to  complete  the  purchase.  Held,  that  the  power  of  sale  was  not  an 
unauthorised  delegation  of  the  powers  of  a  member  of  a  dissolved  firm,  but  was 
valid  and  effectual. 

The  authority  of  a  partner  continues  after  a  dissolution  for  all  purposes  of  winding 
up,  and,  if  it  be  unduly  exercised,  the  remedy  is  by  applying  to  the  Court  for  the 
appointment  of  a  receiver. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  AVood.  The  facts  of  the 
•case  are  stated  in  Mr.  Hare's  Reports,  volume  10,  page  453.  The  following  is  an 
outline  of  them. 

Messrs.  Butchartand  Tempest  carried  on  business  in  partnership,  as  sharebrokers, 
till  October  11th,  1844,  when  the  partnership  was  dissolved.  Before  the  dissolution 
Mr.  Tempest  had  entered  into  contracts  for  pur-[543]-chases  of  shares  on  behalf  of 
the  firm.  After  the  dissolution  Tempest  borrowed  money  of  the  bankers  of  the  late 
firm  to  enable  him  to  complete  the  purchases,  and  at  the  same  time  deposited  the 
shares  as  a  security,  with  a  memorandum  in  the  name  of  the  firm,  authorizing  the 
bankers  to  sell  the  shares.  A  sale  having  been  made  by  the  bankers  accordingly, 
Mr.  Butchart  instituted  this  suit  against  them,  seeking  to  make  them  liable  for  the 
value  of  the  shares,  as  at  the  highest  price  at  which  they  might  have  been  sold  since 
the  deposit,  on  the  ground  that  the  sale  was  unauthorized. 

The  Vice-Chancellor  held  that  the  sale  was  binding  on  the  Plaintiff,  who  now 
appealed  from  that  decision. 

Mr.  Bailey  and  Mr.  Bagshawe,  in  .support  of  the  appeal.  A  partner  in  a  dissolved 
partnership  may  do  all  such  acts  as  are  necessary  for  winding  up  the  concern.     He 
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may  sell  the  partnership  assets,  but  he  cannot  delegate  this  power  to  others.  He 
cannot  borrow  money  on  the  security  of  the  partnership  property,  after  a  dissolution, 
without  the  consent  of  the  other  partner;  but,  even  admitting  that  Mr.  Tempest  had 
power  to  leave  the  shares  in  the  hands  of  the  bankers  as  a  security,  the  bankers  had 
no  right  to  sell. 

Mr.  Bacon  and  Mr.  Osborne,  for  the  Eespondents,  were  not  called  upon. 

The  Lord  Ju.stice  Turner.  This  is  a  bill  by  one  of  two  partners  in  a  dissolved 
partnership  seeking  to  charge  the  Yorkshire  Banking  Company  with  the  value  of  a 
number  of  shares  which  the  dissolved  partnership  had  agreed  to  purchase  before  [5441 
the  dissolution,  and  two  points  only  arise  in  the  case  ;  first,  whether  the  deposit  made 
by  Mr.  Tempest  after  the  dissolution  was  or  was  not  valid  ;  secondly,  assuming  the 
deposit  to  have  been  within  his  authority,  whether  a  sale  by  the  bank  was  or  not 
binding  on  the  partnership. 

Now  that  a  partner  has,  during  the  partnership,  power  to  pledge  the  partnership 
assets  for  partnership  purposes,  cannot  be  denied.  That  he  has  power  to  sell  during 
the  partnership,  for  partnership  purposes,  is  equally  clear.  The  question,  therefore, 
is  reduced  to  this,  whether  the  power  to  pledge  or  sell  is  or  is  not  gone  upon  the 
dissolution.  The  general  law  is  clear,  that  a  partnership,  though  dissolved,  continues 
for  the  purpose  of  winding  up  its  affairs.  Each  partner  has,  after  and  notwithstanding 
the  dissolution,  full  authority  to  receive  and  pay  money  on  account  of  the  partnership, 
and  has  the  same  authority  to  deal  with  the  property  of  the  partnership,  for  partner- 
ship purposes,  as  he  had  during  the  continuance  of  the  partnership.  This  must 
necessarily  be  so.  If  it  were  not,  at  the  instant  of  the  dissolution,  it  would  be  neces- 
sary to  apply  to  this  Court  for  a  receiver  in  every  case,  although  the  partners  did  not 
differ  on  any  one  item  of  the  account.  Nor  is  there  any  inconvenience  in  this  state  of 
the  law ;  for  it  is  competent  to  any  partner  to  apply,  in  case  of  necessity,  for  a 
receiver,  and  to  have  the  affairs  of  the  partnership  wound  up  under  the  direction  of 
this  Court,  and  thus  to  prevent  his  partner  from  exercising  unduly  any  power  which 
he  has  as  a  partner. 

It  is,  however,  contended,  that  in  this  case  the  Plaintiff  had  given  notice  to  the 
bankers  not  to  pay  any  cheque  drawn  on  account  of  the  partnership.  But  it  is  not 
disputed  that  contracts  had  been  entered  into  before  the  [545]  dissolution,  and  the 
question  is  how  those  contracts  were  to  be  fulfilled  ;  it  being  the  duty  of  each  party 
to  fulfil  them.  One  partner  considered  it  expedient  that  the  purchases  should  not 
be  completed,  but  that  the  shares  should  be  thrown  back  on  the  hands  of  the  vendors. 
The  other  partner  considered  it  right  to  sell  the  shares,  and  settle  the  contract  by 
completion  and  realization.  Neither  partner  applied  to  this  Court  in  the  nTatter. 
What  was  the  necessary  consequence  ?  Was  it  not  that  the  original  contracts  entered 
into  before  the  dissolution  ought  to  be  completed,  and  the  matter  treated  as  remaining 
in  the  state  in  which  it  was  at  the  time  of  the  dissolution  1  It  seems  to  me  to  be  clear, 
that  in  these  circumstances  of  a  difference  of  opinion  between  the  partners,  as  to 
retaining  or  giving  back  the  purchased  property,  and  of  neither  of  them  applying  to 
this  Court,  the  proper  course  was  to  perform  the  contracts.  The  question  arises 
whether  Mr.  Tempest  had  authority  to  raise  money  for  the  purpose  of  completing  the 
purchases.  If  the  partnership  had  continued  there  could  have  been  no  doubt  on  the 
subject,  and  I  think  that  there  is  no  doubt  that  it  subsisted  after  the  dissolution  for 
the  purposes  of  the  contracts  entered  into  during  its  continuance.  The  true  sokition 
of  the  question  is,  that  if  the  Plaintiff  had  reason  to  complain  of  the  acts  of  his. 
partner,  his  proper  course  was  to  apply  to  this  Court  for  a  receiver. 

This  appeal  must  be  dismissed,  with  costs. 

The  Lord  Justice  Knight  Bruce  concurred. 

[546]     Vincent  v.  Godson.     Before  the  Lord  Chancellor  Lord   Cranworth. 

April  29,  Mai/  3,  18.54. 

[S.  C.  1  Sm.  &  G.  384 ;  22  L.  J.  Ch.  747  ;  2  Eq.  Rep.  834 ;  24  L.  J.  Ch.  121  ; 

2  W.  R.  408.] 

By  agreement  in  writing  A.  B.  agreed  to  grant,  and  C.  D.  agreed  to  accept,  a  lease  of 
lands  in  Jamaica  for  twenty-one  years  at  a  certain  rent :  C.  D.  entered  into  posses 
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sion  and  died  without  having  paid  any  rent.  Held,  that  A.  B.  was  not  entitled  to 
rank  as  a  specialty  creditor  against  the  estate  of  C.  I),  in  respect  of  the  rent  due. 

Held,  also  that  the  agreement  and  entry  under  it  did  not,  in  the  absence  of  any  pay- 
ment of  rent  or  any  admission  of  rent  being  due,  create  the  relation  of  landlord  and 
tenant  between  the  parties ;  and  that  the  creation  of  that  relation  was  necessary  in 
order  to  enable  A.  B.  to  sustain  his  claim,  even  if  the  lands  had  been  in  Kngland. 

Held,  also,  that  the  right  to  treat  rent  as  a  specialty  debt  is  incident  to  privity  of 
estate  and  not  to  privity  of  contract,  and  would  not,  therefore,  apply  to  the  case  of 
lands  out  of  England. 

This  was  an  appeal  by  Lord  Ward,  claiming  to  be  a  creditor  of  Richard  Godson 
deceased  for  the  administration  of  whose  estate  the  suit  was  instituted,  against  a 
decision  of  Vice-Chancellor  Stuart  allowing  exceptions  to  the  Master's  report  made  in 
the  suit,  whereby  the  Master  had  found  that  the  Appellant  was  a  specialty  creditor 
for  a  sum  of  £4000,  the  amount  of  two  years'  rent  of  certain  plantations  and  premises 
in  Jamaica  comprised  in  an  agreement  in  writing  dated  the  11th  October  1847,  made 
between  Lord  Ward  of  the  one  part,  and  the  testator  of  the  other  part.  By  this 
agreement  Lord  Ward  agreed  to  grant,  and  the  testator  agreed  to  accept,  a  lease  of 
the  plantations  in  question,  from  the  1st  December  1847,  for  twenty-one  years  at  a 
clear  yearly  rent  of  £2000,  the  lease  to  contain  certain  covenants  including  a  covenant 
for  the  payment  of  rent.  The  testator  entered  into  possession  of  the  premises,  and 
continued  in  possession  till  his  death  in  August  1849,  and  possession  of  the  premises 
was  given  up  to  Lord  Ward  in  December  following.  It  was  alleged,  that  the  testator 
had  admitted  the  rent  being  due,  and  had  requested  Mr.  Benbow,  the  agent  of  Lord 
Ward,  to  allow  him  time  for  the  payment  of  it. 

Under  these  circumstances.  Lord  Ward  claimed  the  sum  above  mentioned,  and 
the  Master  allowed  the  claim.  The  Vice-Chancellor,  however,  took  a  diilerent  view 
of  [547]  the  case,  and  held,  that  the  agreement  created  no  tendency,  so  as  to  give  the 
lessor  a  right  of  distress  or  equivalent  rights  according  to  the  law  of  England  ;  and 
His  Honour  also  expressed  his  opinion  to  be,  that  the  law  of  tenure  in  England,  which 
gives  extraordinary  and  peculiar  rights  to  the  ownership  of  lands,  could  not  be  applied 
to  Jamaica.  Lord  Ward  appealed  from  this  deci.sion.  A  full  report  of  the  case,  as 
heard  before  the  Vice-Chancellor,  will  be  found  in  the  1st  Volume  of  Messrs.  Smale 
and  GifFard's  Reports,  page  384  ;  and  the  facts  are  also  very  fully  noticed  by  the  Lord 
Chancellor  in  his  judgment. 

Mr.  Malins  and  Mr.  Renshaw,  in  support  of  the  appeal.  The  sum  of  money 
found  due  by  the  Master,  being  a  debt  for  rent,  though  on  a  parol  devise,  is  a  specialty 
debt;  lYeu-part  v.  Godfrey  (4  Mod.  44;  S.  C.  2  Vent!"  184;  3  Lev.  267),  Ga(/e  v.  Jdon 
<Com.  Rep.  67),  Stonehmtse  v.  Ijfbrd  (Com.  Rep.  14.5),  JFilldi  v.  Eark  (1  Vern.  490) : 
in  Thompson  v.  Tlwmpson  (9  Price,  464,  see  p.  471),  Baron  Wood  says,  "I  have  been 
in  an  error  all  my  life,  unless  money  due  for  rent  in  respect  of  land  demised,  whether 
by  deed  or  parol,  be  not  of  fully  equal  degree  with  a  specialty  debt."  The  Vice- 
Chancellor  thought  there  was  a  want  of  privity  of  estate,  but  His  Honour  omitted  to 
consider,  that  this  was  an  administration  suit  where  the  priority  of  Incumbrancers 
has  to  be  ascertained  ;  and,  in  the  administration  of  assets  in  this  Court,  it  is  clear, 
that  debt  for  rent  has  priority  over  simple  contract  debts,  dough  v.  French  (2  Coll. 
277).  Although,  b}^  the  statute  8  &  9  Vict.  c.  106,  s.  3,  the  agreement  in  question  is 
void  as  a  lease,  and  the  holding  under  it  would  be  a  mere  tenancy  at  will,  yet  the 
subsequent  payment  of  rent  would  convert  it  into  a  [548]  tenancy  from  year  to  year  ; 
Thunder  v.  Belcher  (3  East,  449),  Chapman  v.  Towner  (6  M.  *  W.  100),  Brashier  v. 
Jackson  (6  M.  &  W.  549),  Kniciht  v.  Benett  (3  Bing.  361)  ;  and  accounting  for  rent,  or 
admitting  it  to  be  due,  as  in  this  case,  is  equivalent  to  payment.  Cox  v.  Bent  (5  Bing. 
185).  The  principle  which  limits  the  right  to  distrain  for  rent  to  the  particular 
subject  of  demise  does  not  apply  in  cases  like  the  present,  when  the  contract  for 
occupying  the  land  has  been  followed  by  an  admission  of  an  amount  due  for  rent. 
The  Master  has  found  that  a  certain  sum  of  money  is  due  for  rent,  there  is  a  clear 
and  binding  agreement  to  enter  into  a  covenant  to  pay  rent,  this  Court  will  consider 
that  as  done  which  is  agreed  to  be  done,  and  the  effect  of  this  will  be  to  give  to  the 
contract  for  legal  priority  an  equitable  priority.  Though  an  agreement  may  not 
operate  as  a  legal  demise,  yet  still  it  may  l)e  valid  for  all  other  purposes,  as  where  a 
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Defendant  was  l)ound  by  covenant  to  repair,  though  the  agreement  itself  was  void 
as  to  the  duration  of  the  term  by  the  Statute  of  Frauds;  Doe  v.  Bell  (5  T.  K.  471), 
Richanhmi  v.  Gifford  (1  A.  &  P].  52),  Doe  v.  Amei/ {\'2  A.  it  E.  476).  It  was  contended 
before  the  Vice-Chancellor,  that,  as  this  was  a  contract  with  respect  to  land  in 
Jamaica,  the  law  of  England  did  not  apply  ;  but  by  the  laws  of  Jamaica,  1  Geo.  2,  c. 
1,  s.  22,  the  laws  of  England  are  incorporated  into  the  laws  of  that  island  ;  and  by 
the  English  statute  5  Geo.  2,  c.  7,  s.  4,  real  estate  in  the  plantations  is  made  liable  to 
satisfy  debts  in  like  manner  as  personal  estate. 

Mr.  Swanston  and  Mr.  Goodeve,  in  support  of  the  decision  of  the  Vice-Chancellor. 
The  agreement  here  could  not  take  effect  as  a  lease ;  the  [549]  cases  cited  on  the 
other  side,  Newport  v.  Gmlfreij  (4  Mod.  44  ;  S.  C.  2  Vent.  184  ;  3  Lev.  267),  Gage  v. 
Acton  (Com.  Rep.  67),  Stonehouse  v.  Iffwd  (Com.  Rep.  145)  at  law,  and  JFillettv.  Earle 
(1  Vern.  490),  Thompson  v.  Thoinjison  (9  Price,  464),  and  Cloiigh  v.  French  (2  Coll. 
277)  in  equity,  are  not  consistent  with  each  other,  and,  so  far  as  they  favour  the 
claim  of  the  creditor,  proceed  on  the  assumption  of  a  demise  of  some  sort,  giving, 
therefore,  a  different  right  from  the  right  to  sue  for  use  and  occupation.  In  JVaish  v. 
Tatlock  (2  H.  Bl.  319;  see  p.  323),  Eyre,  C.  J.,  says,  "The  action  for  use  and 
occupation  is  in  its  own  nature  collateral  to  the  action  on  a  contract  for  rent  upon  a 
demise  and  it  was  so  held  in  the  case  of  Johnson  v.  May,  3  Lev.  150  :  if  the  Defendant 
did  in  fact  use  and  occupy  by  the  permission  of  the  Plaintiff,  and  had  expressly 
promised  to  pay,  though  the  Plaintiff  had  no  title,  or  perhaps,  an  equitable  title 
only,  the  action  lay."  In  Cox  v.  Bent  (5  Bing.  185),  there  was  an  admission  of  the 
precise  sum  due,  but  there  is  no  such  admission  here  :  what  the  Master  finds  is 
nothing  more  than  an  opinion  of  Lord  Ward's  agent,  Mr.  Benbow,  as  to  the  effect 
of  Mr.  Godson's  statements  to  him.  (See  this  noticed  in  the  judgment  of  the 
Lord  Chancellor,  infra  p.  553.)  If  this  case  related  to  lands  in  England,  the  claim 
of  Lord  Ward  could  not  be  supported  ;  still  less  can  it  be  maintained  as  to  lands  in 
Jamaica.  Supposing  the  law  of  England  to  be  such  as  is  stated,  it  is  a  local  law  of 
the  most  technical  kind,  and  cannot  be  extended  beyond  the  jurisdiction  ;  Noell  v. 
Eobinson  (2  Vent.  358),  The  Earl  of  JJ'inchelsea  v.  Garetty  (2  Keen,  293),  Maym-  of  Lymis 
V.  East  India  Company  (1  Moore's  P.  C.  Cas.  175).  With  regard  to  Jamaica,  it  has 
[550]  been  expressly  decided,  that  the  laws  of  England  are  not  binding  there  unless 
expressly  introduced,  Blankard  v.  Gahly  (4  Mod.  222;  S.  C.  Salk.  411),  and  the 
English  law  of  tenure  has  never  been  so  introduced.  The  local  Act  35  Car.  2,  c.  13, 
declaring  the  laws  of  England  in  force,  was  disallowed  by  the  Crown.  (They  referred 
to  the  Laws  of  Jamaica,  33  Car.  2,  c.  12;  1  Geo.  2,  c.  1,  s.  22;  and  to  the  English 
Act,  5  Geo.  2,  c.  7,  s.  4.) 

[The  Lord  Chancellor  observed,  that  in  the  case  of  a  tenancy  in  Ireland 
created  by  deed,  and  the  tenant  dying  in  England  indebted  for  rent,  the  debt  to 
the  landlord  would  be  a  specialty  debt ;  and  asked  whether  it  would  be  so  if  the 
tenant  had  assigned  to  another  person,  and  that  person  died  in  England.] 

A\'e  should  say  it  would  not ;  the  lessor  cannot  bring  an  action  on  covenant  for 
rent,  where  there  is  no  privity  of  contract;  Way  v.  Yalhi  (Salk.  651  ;  S.  G.  6  Mod. 
194),  Naish  V.  Tatlock  (2  H.  Bl.  319). 

Mr.  Bacon  appeared  for  Mrs.  Godson,  who  supported  the  decision  appealed  from, 
but  took  no  part  in  the  argument. 

Mr.  Ren.shaw  replied.  He  relied  on  the  admission  made  by  Mr.  Godson  ;  denied 
that  Lord  Ward  could  not  have  brought  an  action  against  Mr.  Godson  for  the  rent ; 
referred  to  Lyon.  v.  Colnlle  (1  Coll.  499) ;  distinguished  the  present  case  from  The 
Earl  of  IFinchelsea  v.  Garetty  (2  Keen,  293) ;  and  submitted  that,  even  if  the  law  of 
Jamaica  was  not  the  same  as  the  law  [551]  of  England  on  the  point  in  question, 
though  he  had  the  opinion  of  a  distinguished  person  that  it  was,  the  circumstance 
was  immaterial,  as  the  relation  of  landlord  and  tenant  was  clearly  created  by  the 
agreement. 

The  Lord  Chancellor  [Cranworth].  I  cannot  say  that  I  entertain  any  doubt 
on  this  case.  There  are  two  questions  ;  the  first,  what  would  have  been  the  decision, 
if  this  transaction  had  related  to  lands  in  England,  and,  secondly,  how  far  that 
decision  is  varied,  if  at  all,  by  the  lands  being  not  in  England,  but  in  Jamaica. 

As  to  lands  in  England,  there  is  no  doubt  that  wherever  the  relation  of  landlord 
and  tenant  is  created,  whether  by  lease  under  seal  or  by  parol,  rent  is  a  debt  which 
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ranks  as  a  specialty  debt.  There  is  no  need  to  speculate  on  the  origin  of  this  rule ; 
it  has  always  been  the  law.  I  think  it  prol)ab!y  arose  from  the  circumstance  that 
it  was  the  recipients  of  rent  who  framed  the  law,  and  because  the  landlord  was  held 
in  a  sense  to  have  a  charge  on  the  land  by  virtue  of  his  right  of  distress.  The  rule 
was  not,  however,  confined  to  cases  where  there  was  a  right  to  distrain,  for  it  existed 
where  the  tenancy  was  at  an  end.  In  the  case  of  a  tenancy  not  under  seal,  the  only 
question  in  this  country  would  be  whether  there  was  or  not  a  holding  as  tenant ;  and 
that  being  so,  the  question  here  is,  what,  supposing  the  lands  to  have  been  in 
England,  would  have  been  the  effect  of  the  agreement,  and  of  the  entry  by  Mr. 
Godson,  and  of  the  admissions  made  by  him. 

The  Master  finds  by  his  report,  that,  by  an  agreement  in  writing  dated  the  11th 
October  18-17,  and  made  between  Lord  Ward  of  the  one  part,  and  Richard  Godson 
the  testator  of  the  other  part,  the  said  Lord  Ward  agreed  to  grant,  and  the  said 
testator  agreed  to  accept,  a  lease  [552]  of  all  those  sugar  plantations  or  estates,  with 
the  land  thereunto  belonging,  known  by  the  name  of,  ifcc,  in  the  island  of  Jamaica, 
together  with  the  messuages  boiling  and  curing-houses  and  other  premises  and 
plantations  therein  more  particularly  mentioned,  to  hold  the  same  from  the  1st 
December  1847,  for  the  term  of  twenty-one  years,  determinable  by  either  party  at 
the  end  of  the  first  ten  or  fifteen  years  on  twelve  calendar  months'  notice  to  be 
given  by  the  party,  at  the  clear  yearly  rent  of  £2000  free  from  all  taxes  and 
deductions  whatsoever,  payable  on  the  1st  December  in  each  year  of  the  said  term, 
the  first  paj'ment  of  such  rent  to  be  made  on  the  1st  December  1848;  and  that  it 
was  thereby  agreed,  that  in  the  said  lease  should  be  contained  all  the  usual  arid 
proper  covenants,  and  particularly  covenants  on  the  part  of  the  said  Kichard  Godson 
his  heirs  executors  administrators  and  assigns  to  pay  the  said  rent  and  all  rates, 
taxes  assessments  and  impositions  whatsoever.  The  execution  of  this  instrument 
would  certainly  not  of  itself  constitute  the  relation  of  landlord  and  tenant :  then  on 
the  1st  December  1847,  Mr.  Godson  entered  on  the  lands,  but  neither  would  that 
create  a  tenancy  ;  something  more  than  that  is  required  ;  he  only  entered  because 
there  was  an  agreement.  It  is,  however,  quite  a  familiar  doctrine  of  law,  that 
persons  entering  on  lands,  in  contemplation  of  a  future  lease  or  otherwise,  may  by 
their  conduct  constitute  themselves  landlord  and  tenant  for  a  temporary  purpose. 
In  order  to  do  that,  there  must  be,  not  only  an  agreement  for  a  lease,  and  an  entry 
under  that  agreement,  but  there  must  be  payment  of  rent,  thus  shewing  a  tenancy 
intended  and  carried  into  eftect,  so  far  at  least  as  payment  of  rent  is  concerned. 

I  must  not,  however,  be  understood  as  saying,  that  payment  of  rent  is  absolutely 
necessary,  but  it  is  the  best  [553]  medium  of  proof,  the  best  evidence  of  an  agreement 
to  create  the  relation  of  landlord  and  tenant  between  the  parties.  That  it  is  not 
necessary  there  should  be  an  actual  payment  of  rent  is  clear  from  the  case  of  Cox  v. 
Bent  (5  Bing.  185);  any  other  act,  aftbrding  the  same  evidence  of  intention,  would 
do  as  well,  as  the  Court  there  said  ;  and  the  question  is,  whether  there  is  anything 
equivalent  to  that  in  the  present  case.  There  is  this  admission,  stated  in  the 
Master's  report,  "  The  said  testator,  after  the  first  half-year's  rent  had  accrued  due, 
from  time  to  time  admitted  the  claim  of  the  said  Lord  Ward  in  respect  of  the  said 
rent,  and  requested  the  said  John  Henry  Benbow,  on  behalf  and  as  the  agent  of  the 
said  Lord  Ward,  to  give  time  for  the  payment  thereof."  If  Mr.  Benbow  were  under 
examination,  and  were  asked  the  question,  and  had  said  that  he  perfectly  remembered 
that,  when  the  first  year's  rent  became  due,  he  met  Mr.  Godson,  who  had  admitted 
that  there  was  rent  due,  but  had  said  it  -was  not  convenient  for  him  to  pay  then,  and 
had  asked  for  time,  this  would  have  been  the  same  thing  as  if  Mr.  Godson  had 
actually  paid  :  or  further  than  this,  if,  at  the  end  of  the  half-year,  Mr.  Godson  and 
Mr.  Benbow  had  met,  and  the  former  had  said  that  at  the  end  of  the  year,  X2000 
would  l)ecome  due  for  rent,  and  that  he  would  not  be  able  to  pay,  and  hoped  that 
time  would  be  given  him,  this  would  really  have  come  to  the  same  thing.  Though  I 
think  that  would  do,  the  evidence  in  this  case  does  not  amount  to  that ;  what  Mr. 
Benbow  swears  to  is  mere  matter  of  inference,  and  had  the  decision  turned  on  this 
point,  I  should  have  thought  it  necessary  to  direct  further  inquiry. 

I  do  not,  however,  think  it  necessary  to  direct  an}'  inquiry,  because  the  present 
Appellant  must  maintain  two  [554]  propositions  ;  the  first,  that  this  would  have 
been  a  specialty  debt  if  these  lands  had  been  in  England,  and  the  second,  that  the 
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same  rule  applies  to  lands  in  Jamaica.  My  clear  opinion  is,  that  the  Vice-Chancellor 
is  right  in  saying  that  the  same  doctrine  does  not  apply  to  lands  out  of  the 
jurisdiction  as  to  lands  in  England.  The  doctrine  clearly  arises  from  what  is  called 
in  law,  privity  of  estate,  a  doctrine  connected  with  the  old  feudal  tenure,  and  with 
the  landlord  having  had  in  ancient  times  a  right  to  come  on  the  land  and  oust  the 
tenant.  Whatever  may  have  been  its  origin,  it  certainly  was  a  right  arising  from 
privity  of  estate.  In  the  case  of  lessor  and  lessee,  there  is  privity  of  estate  and 
something  more,  there  is  privity  of  contract  also ;  and  it  is  impossible  to  say  in  an 
action  between  lessor  and  lessee  that  the  right  arises  on  either  alone.  That  the 
doctrine  in  question  arises  from  privity  of  estate,  and  not  of  contract,  is  manifest 
from  this,  that  there  is  no  specialty  debt  as  to  anything  recovered  for  use  and 
occupation  where  there  is  privity  of  contract  only.  In  the  case  of  a  tenant  pur  autre 
vie,  where  the  life  has  dropped,  and  the  tenant  goes  on  occupying,  the  reversioner 
may  bring  his  action,  but  he  can  only  recover  for  use  and  occupation,  and  the  right 
to  recover  rent  as  compensation  for  the  occupation  of  lands,  not  arising  out  of  the 
relation  of  landlord  and  tenant,  has  never  been  held,  that  I  am  aware  of,  to  constitute 
a  specialty  debt. 

It  thus  appears  to  be  clear,  that  the  right  is  an  incident  to  tenure  and  not  to 
contract ;  that  is,  to  privity  of  estate  and  not  to  privity  of  contract.  This  being  so, 
it  seems  to  decide  this  case  ;  for,  if  the  matter  is  as  I  have  stated,  it  cannot  be  said, 
that  an  action  can  be  maintained  in  this  country  arising  out  of  privity  of  estate  in 
another,  though  if  the  right  is  by  privity  of  contract,  it  applies  everywhere. 

[555]  The  case  as  to  lands  in  Ireland,  Barker  v.  Darner  (Carthew,  182),  to  which  I 
alluded  in  the  course  of  the  argument,  closely  applies  to  the  present :  the  marginal  note 
is,  "  Action  of  debt  for  rent  against  an  assignee  of  a  term  is  local,  and  so  is  an  action 
of  covenant  against  such  an  assignee  because  'tis  founded  on  the  privity  of  estate." 
There  an  action  of  covenant  was  brought  by  the  grantee  of  the  reversion,  against  the 
assignee  of  the  lessee,  upon  an  express  covenant  for  payment  of  rent  reserved  to  be 
paid  at  London  ;  the  Defendant  pleaded  to  the  jurisdiction  that  the  lands  demised  lay 
in  Ireland  ;  it  was  argued  for  the  Plaintift',  that  there  was  an  express  covenant  to  pay 
the  money  in  London,  and  that  was  sufficient  to  draw  the  whole  to  the  jurisdiction  of 
the  Court ;  on  the  other  side  it  was  said,  that  the  action  was  in  its  nature  local,  and 
was  founded  on  privity  of  estate,  for  by  the  assignment  of  the  term  the  privity  of 
contract  was  wholly  determined,  "  'Tis  adjudged  in  several  of  our  books,  that  an  action 
of  debt  for  rent  against  an  assignee  of  a  term  is  local  and  will  lie  nowhere  but  in  that 
county  where  the  lands  are,"  and  it  was  contended  that  the  same  reason  held  in 
covenant  which  was  maintainable  only  upon  the  privity  of  estate,  and  the  Defendant 
was  merely  charged  thereby  because  the  covenant  ran  with  the  land,  for  if  it  had  been 
a  collateral  covenant  the  assignee  would  not  have  been  bound  by  it,  and  that  proved 
the  action  was  local  only  with  respect  to  the  land.  "  Nota. — It  was  agreed  by  all, 
that  the  grantee  of  a  reversion  may  maintain  an  action  of  covenant  against  the  lessee 
himself,  as  well  in  the  county  where  the  demise  was  made,  as  in  the  county  where  the 
lands  lie,  because  the  privity  of  contract  between  the  lessor  and  the  lessee  is  trans- 
ferred to  the  grantee  of  the  reversion  by  the  statute  of  H.  8,  &c.  The  Court  inclined 
against  the  Plaintiff,  [556]  for  that  they  did  not  apprehend  any  difference  as  to  this 
purpose  between  an  action  of  covenant  and  debt."  No  judgment  was  actually  given 
in  the  case,  but  the  Court  appears  to  have  assumed  that,  if  the  question  had  been  as 
to  an  action  of  debt,  that  action  was  local,  and  arose  out  of  privity  of  estate. 

That  seems  to  settle  the  question  ;  an  action  may  no  doubt  be  maintained  in 
respect  of  lands  in  Jamaica,  but  that  is  by  privity  of  contract,  and  not  by  privity  of 
estate  ;  and  it  is  privity  of  estate  which  confers  the  special  right  claimed  by  the 
present  Appellant.  The  decision  of  the  Vice-Chancellor  is  therefore  correct ;  and  the 
appeal  must  be  dismissed. 

[556]     Lazonby  v.  Rawson.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nffv.  10,  11,  1854. 

[S.  C.  24  L.  J.  Ch.  482  ;  1  Jur.  N.  S.  289 ;  3  Eq.  Eep.  89  ;  3  W.  E.  34.] 

A  testator  gave  his  leasehold  estate,  held  for  lives,  to  his  son  and  his  heirs,  subject 
to  an  annuity  of  £100  for  his  daughter  for  life,  and  charged  with  the  payment  after 
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her  death  of  £2000  to  her  children,  and  appointed  his  son  executor.  The  testator 
died  in  1807,  and  his  son  proved  his  will,  and  his  personal  estate,  exclusive  of  the 
leaseholds,  was  sworn  under  £2000.  In  1821  the  son  signed  a  document  from  the 
legacy  duty  office,  professing  to  have  retained  the  sum  of  £2000,  in  respect  of  the 
legacy  charged  on  the  leaseholds,  and  on  that  document  there  was  a  formal  receipt 
by  the  proper  officer  "for  £20  for  duty  on  account  of  the  personal  estate  within 
mentioned."  The  lives  in  the  lease  having  expired,  and  the  lessors  having  declined 
to  renew,  on  a  bill  filed  by  a  child  of  the  testator's  daughter,  against  the  repre- 
sentatives of  the  son  to  have  the  £2000  secured  :  Held,  first,  that  the  entire 
leasehold  interest  was  chargeable  with  its  payment  at  the  testator's  death,  and, 
secondly,  that  the  conduct  of  the  son  with  respect  to  the  payment  of  the  legacy 
duty,  fourteen  years  after  the  death  of  the  testator,  amounted  to  a  sutticient 
admission  of  assets  to  answer  the  legacy  of  £2000. 
Payment  of  probate  duty  is  presumptive  evidence  of  an  admission,  but  not  an  absolute 
admission,  of  assets  to  the  extent  covered  by  the  amount  of  duty  paid. 

This  was  an  appeal  by  the  Defendants  James  Rawson  and  James  Torkington,  the 
executors  of  Stephen  John  Charlesworth,  against  a  decree  of  the  Vice-Chancellor 
Stuart  declaring  that  there  had  been  a  sufficient  admission  of  assets  by  their  testator, 
under  the  following  circumstances.  The  facts  of  the  case  are  fully  detailed  in  the 
second  volume  of  Messrs.  Smale  and  Giffard's  Reports,  j)age  267,  from  whence  the 
following  statement  is  extracted  : — 

[557]  Stephen  Charlesworth  by  his  will,  dated  the  25th  February,  1807,  gave  to 
his  son  Stephen  John  Charlesworth  a  messuage,  and  several  closes  of  land  in  the 
county  of  Lincoln,  held  under  Brown's  Hospital  in  Stamford,  for  three  lives ;  and  the 
testator  desired  his  son  Stephen  John  Charlesworth  to  apply  to  the  hospital  to  change 
one  of  the  lives  for  that  of  his  daughter  Sarah  Charlesworth  ;  and  he  declared  that  the 
premises  so  devised,  were  to  be  subject  to  an  annuity  of  £100  to  his  daughter  Sarah 
Charlesworth,  for  her  life,  with  power  of  entry  and  distress  to  secure  the  same  ;  and 
after  the  decease  of  his  daughter,  the  testator  bequeathed  to  Thomas  Thorpe  and 
William  Proudman  and  the  survivor  of  them  his  executors,  i^'c.  &c.,  the  sum  of  £2000 
to  be  paid  by  and  out  of  the  said  leasehold  messuage,  closes,  lands  and  premises  which 
he  thereby  charged  with  the  payment  thereof ;  and  in  case  the  said  leasehold  estate 
should  happen  to  be  insufficient  to  pay  the  sum  of  £2000,  then  and  in  such  case  he 
therebjr  charged  his  personal  estate  with  the  payment  thereof,  on  trust  for  the  use 
and  benefit  of  an  only  child  or  all  and  every  the  children  of  his  daughter  Sarah  in 
equal  shares.  The  testator  appointed  his  son,  Stephen  John  Charlesworth,  his 
executor. 

At  the  date  of  the  will,  the  leasehold  premises  were  held  under  a  lease  dated  1799, 
which  was  surrendered  and  a  new  lease  granted  in  1807  to  the  testator  for  the  lives  of 
his  daughter  Sarah  and  two  other  persons. 

The  testator  died  on  the  1st  March  1807,  and  his  will  was  proved  in  the  May 
following  by  Stephen  John  Charlesworth  ;  his  personal  estate  was  sworn  under  £2000, 
which  did  not  include  the  leaseholds  inasmuch  as  they  were  limited  to  the  heirs  of 
his  son. 

Sarah  Charlesworth  intermarried  with  Thomas  CharIes-[558]-worth,  and  had  one 
daughter  who  attained  twenty-one  and  intermarried  with  the  Plaintift'. 

Stephen  John  Charlesworth  made  his  will  on  the  22d  February  1850,  by  which 
he  devised  and  bequeathed  his  real  and  personal  estate  to  the  Defendants  Kawson  and 
Torkington  on  certain  trusts ;  he  also  appointed  the  same  gentlemen  his  executors. 
He  died  on  the  5th  March  1852,  and  his  will  was  proved  by  his  executors. 

Sarah  Charlesworth  survived  the  other  lives  contained  in  the  lease.  The  hospital 
— the  charity  having  been  made  the  subject  of  a  commission — declined  to  renew  the 
lease. 

The  £2000  never  having  been  raised,  the  Plaintiff  filed  this  bill  to  have  the  legacy 
secured  during  the  lifetime  of  Sarah  Charlesworth. 

The  Defendants  admitted  assets  of  their  testator  Stephen  John  Charlesworth.  In 
order  to  shew  an  admission  of  assets  by  Stephen  John  of  his  testator  Stephen 
Charlesworth,  a  formal  receipt  signed  by  Stephen  John  Charlesworth  on  the  11th 
December  1821,  professing  to  have  retained    the  sum  of   £2000  for  the  legacy  of 
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£2000  chargeable  on  the  real  estate  of  Stephen  Charlesworth,  having  first  allowed  or 
paid  £20  for  duty  thereon,  was  produced  out  of  the  custody  of  Sarah  Charlesworth  ; 
but  there  was  no  distinct  evidence  to  shew  how  the  receipt  got  into  her  possession. 
On  the  receipt  was  a  formal  endorsement  by  the  proper  ofhcer  at  the  Stamp  Office, 
to  the  following  effect : — "Keceived  the  11th  day  of  December  lb>21,  the  sum  of  £20 
for  duty  on  account  of  the  personal  e.state  within  mentioned." 

Mr.  Malins,  Mr.  Simpson  and  Mr.  W.  I).  Lewis,  for  [559]  the  Plaintiff,  in  support 
of  the  decision  of  the  ^'ice-Chancello^. 

We  submit,  that  the  receipt  signed  and  delivered  by  Stephen  John  Charlesworth 
to  the  Legacy  Duty  Office,  must  in  this  Court  be  regarded  as  amounting  either  to  an 
appropriation  of  the  legacy,  or  to  a  contract,  or  to  an  act  which  altered  the  legatee's 
position,  on  the  faith  of  which  she  forebore  to  sue.  The  mere  payment  of  legacy  duty 
by  an  e.xecutor  has  been  held  to  be  such  an  admission  of  assets  as  to  justify  an 
immediate  decree  for  the  payment  of  the  sum  in  respect  of  which  the  duty  was  paid 
without  previously  taking  an  account  of  the  testator's  estate,  Whittle  v.  Henning 
(2  Beav.  396).  So  payment  of  interest  on  a  legacy  is  equivalent  to  an  admission  of 
assets,  Attwney-General  v.  Higham  (2  Y.  &  C.  C.  C.  634).  Moreover,  the  probate  duty 
stamp  is  primd  facie  evidence  that  the  executor  has  secured  assets  to  the  amount 
covered  by  the  stamp,  Fusfer  v.  Blakclock  (5  B.  &  C.  328). 

Mr.  Wigram  and  Mr.  Kenshaw,  for  the  Defendants  the  Appellants.  There  arc 
two  questions  raised  on  this  appeal.  The  first  has  reference  to  the  construction  of 
the  testator's  will,  viz.,  as  to  whether  the  whole  leasehold  interest  was  charged  with 
the  payment  of  the  £2000.  We  submit  that  the  leaseholds  were  not  charged  there- 
with at  the  death  of  the  testator,  nor  at  the  death  of  the  annuitant ;  in  short,  that  it 
was  a  postponed  legacy  charged  on  land,  and  cannot  in  law  be  presumed  to  have 
attached  until  the  occurrence  of  the  event  on  which  it  was  to  be  raised  ;  and,  there 
being  no  intention  to  charge  the  rents  and  profits  or  that  the  legacy  should  carry 
interest,  the  reasonable  inference  is,  [560]  that  the  testator  only  intended  to  charge 
the  leaseholds  on  the  death  of  his  daughter,  and  not  until  that  event.  In  the  language 
of  Lord  St.  Leonards  in  an  analogous  case,  "  It  is  a  charge  simply  on  the  land,  it  is. 
not  to  be  raised  independently  of  the  direction  to  pay  it,"  Pennefather  v.  Bunj  (3 
J.  &  L.  727  ;  see  p.  735).  The  legacy  was  clearly  not  payable  out  of  the  personal 
estate  of  the  testator  ;  and  the  source  from  whence  it  was  to  have  been  derived  having 
failed,  it  follows  that  the  legacy  itself  must  be  considered  to  have  al.so  failed.  The 
bill  in  this  case  neither  seeks  an  account  of  back  rents,  nor  does  it  pray  for  a  receiver, 
nor  to  charge  the  life  interest  of  the  devisee  with  an  occupation  rent,  and  the  decree, 
therefore,  directing  payment  as  upon  an  admission  of  assets,  is  a  surprise  on  us. 
There  has  been  for  forty-seven  years  an  acquiescence  treating  the  legacy  as  charged 
on  the  leaseholds  :  and  at  most  the  claim  can  only  be  carried  back  six  years,  according 
to  the  42d  section  of  the  Act  3  &  4  Will.  4,  c.  27.  The  case  of  Foster  v.  Smith  (1 
Phil.  629),  was  the  converse  of  the  present,  but  supports  our  view  in  eflfectuating  the 
whole  intention. 

As  to  the  acts  which  are  alleged  to  amount  to  an  admission  of  assets,  the  Vice- 
Chancellor  has  held  not  only  that  Stephen  John  Charlesworth  received  enough  to 
pay  ;  but  that  there  was  an  admission  of  assets  to  the  extent  of  the  amount  for  which 
probate  duty  was  paid.  With  respect,  however,  to  the  probate  duty  being  evidence 
of  the  amount  of  the  assets  covered  by  the  duty,  it  is  to  be  observed  that  the  later 
authorities  have  impugned  the  correctness  of  the  decision  in  Foder  v.  Blakelorl: 
(5  B.  \-  C.  328).  Thus,  in  Steam  v.  Milh  (4  B.  &  Ad.  657),  Park,  J.,  says,  "  the  point 
referred  to  as  decided  in  Foster  v.  Blakelock  does  not  appear  to  have  undergone  much 
discussion,  and  I  cannot  concur  in  that  decision."  [561]  [Lord  Chancellor.  If 
an  executor  who  has  had  the  power  of  correcting  a  mistake  in  paying  too  much  duty, 
should  not  seek  to  get  back  the  over-payment,  it  may  be  presumed  that  he  did  receive 
the  whole  amount  in  respect  of  which  the  duty  was  paid.]  The  executor  could  not 
have  applied  after  three  years ;  and  it  might  well  be  that  he  suffered  that  time  to 
elapse.  As  to  the  legacy  duty  receipt,  that  being  confessedly  a  receipt  for  the  amount 
as  chargeable  on  real  estate,  of  itself  excludes  the  presumption  that  there  was  any 
personalty.  The  cases  of  Jl'hittle  v.  Henning  (2  Beav.  396)  and  Attorney-General  v. 
Higham  (2  \.  &  C.  C.  634)  are  distinguishable,  because,  in  the  former  there  was  an 
admission  of  assets,  and  in  the  latter  there  was  a  payment  of  interest  on  the  legacy. 
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They  also  referred  to  Clark  v.  Bates  (2  De  G.  &  Sm.  204),  Savage  v.  Lane  (6  Hare,  32) 
and  I'ostlethicaiie  v.  Mounseij  (6  Hare,  33,  u.) ;  in  which  last  case  it  was  held,  that  the 
mere  payment  of  interest  on  a  legacy  to  a  tenant  for  life  under  a  will  was  not  conclu- 
sive as  an  admission  of  assets  by  the  executor. 

Mr.  W.  D.  Lewis,  in  reply.  As  to  the  question  on  the  construction  of  the  will, 
the  piesent  case  differs  from  Pennefather  v.  iluri/  (3  J.  iV  L.  727),  relied  upon  by  the 
Appellants,  in  this  most  essential  particular,  namely,  that  in  I'enni'fathcr  v.  Bnnj  there 
was  an  entire  gift  of  the  whole  interest  to  the  tenant  for  life,  as  observed  by  Lord 
St.  Leonards,  "There  is  an  express  dedication  of  the  whole  of  the  rents  to  his  widow 
during  her  life."  Here  the  very  opposite  inference  is  to  be  drawn  from  the  fact  of 
the  leaseholds  being  perishable,  and  the  words  of  the  will  charging  the  testator's- 
l^ersonal  estate  in  aid,  "in  case  the  said  leasehold  estates  shall  l)e  insutticient  to  pay." 
As  to  the  decree  being  a  surprise  on  the  Defendants  because  the  bill  prays  an  account, 
we  submit  [562]  that  there  is  enough  alleged  in  the  bill  and  admitted  in  the  answer 
to  warrant  the  decree  for  immediate  payment,  Rogers  v.  Soutten  (2  Keen,  598).  As 
to  the  Statute  of  Limitations  being  a  bar  to  our  claim  beyond  six  years,  it  is  to  be 
observed  that  we  are  not  asking  for  an  account  of  arrears  of  rent,  but  we  are  asking 
to  have  a  fund  not  yet  due  properly  secured  ; — besides,  this  is  a  case  of  an  express 
trust.  The  payment  of  the  legacy  duty  being  deliberately  made  upwards  of  fourteen 
years  after  the  testator's  death  was  tantamount  to  an  acknowledgment  by  the  person 
paying,  that  he  held  the  sum  represented  by  the  receipt  in  trust  for  the  legatee,  if  it 
did  not  amount  to  a  contract  to  pay  that  amount.  Even  a  voluntary  deed  is  binding 
on  the  grantor,  a  fortiori  will  a  formal  declaration  be  binding  in  favour  of  the  cestui 
que  trust,  when  the  declaration  is  made  in  the  execution  of  a  trust  and  the  performance 
of  an  obligation  imposed  by  statute. 

The  Lord  Chanx'ELLOR  [Cranworth].  With  respect  to  the  first  point  on  which 
the  Appellants  complain  of  the  Vice-Chancellor's  decree,  I  am  clearly  of  opinion  that 
the  declaration  of  the  Vice-chancellor,  to  the  effect  that  the  whole  of  the  leaseholds 
was  subject  to  the  payment  of  the  annuity  of  £100  to  Sarah  Charlesworth,  and 
charged  with  the  payment  of  £2000  to  her  children  after  her  death,  was  perfectly 
right ;  in  short,  that  the  corpus  of  the  leasehold  was  in  the  same  predicament  as  the 
personal  estate  of  the  testator,  though  primarilj-  liable  to  the  payment  of  the  legacy. 
The  case  of  Pennefather  v.  Bum  (3  J.  &  L.  727)  stands  on  a  different  footing;  what 
Lord  St.  Leonards  there  said,  was,  that  there  had  been  an  express  dedication  of  the 
whole  life  interest  to  the  first  taker  ;  but  that  doctrine  is  inapplicable  to  a  case  like 
the  present,  where  the  legatee  takes  the  estate  expressly  charged  with  the  legacy. 

[563]  With  respect  to  the  second  point  of  the  Vice-Chancellor's  decree  of  which 
the  Apjiellants  complain,  viz.,  that  the  Plaintiff  is  entitled  to  stand  as  a  creditor  for 
the  whole  of  the  £2000  against  the  estate  of  Stephen  J.  Charlesworth,  as  upon  an 
admission  of  assets,  I  am  also  of  opinion,  that  the  Vice-Chancellor  arrived  at  a  correct 
conclusion.  It  was  contended,  on  various  gi'ounds,  that  there  had  been  an  admission 
by  Stephen  J.  Charlesworth,  and  among  others  a  good  deal  of  evidence  was  adduced 
as  to  the  state  and  value  of  the  property  belonging  to  the  testator  at  the  time  of  his 
death  ;  but  that  has  nothing  to  do  with  the  question,  it  does  not  and  cannot  prove 
that  the  e.xecutor  has  ever  admitted  assets.  With  regard  to  the  amount  paid  for 
probate  duty  it  was  argued  by  the  Eespondent,  that  the  fact  of  the  stamp  duty 
having  been  for  property  exceeding  ,£1500,  it  was  at  least  an  admission  of  assets  up 
to  that  amount.  I  have  already  observed  during  the  argument,  that  the  circumstance 
of  an  executor  having  paid  probate  duty  up  to  a  particular  amount,  may  be  pivid 
facie  evidence  of  his  having  thought  that  the  testator  had  died  possessed  of  property 
represented  by  the  amount  of  the  stamp  duty  paid  ;  but  the  probate  duty  is  in  the 
first  instance  payable  on  the  whole  of  the  personal  estate  left  by  the  testator.  If  it 
cannot  all  be  got  in  and  it  should  be  ascertained  that  it  was  not  of  the  value  repre- 
sented, in  such  a  case  provision  is  made  for  enabling  the  executor  to  get  a  return  of 
the  amount  overpaid.  When,  therefore,  an  executor  has  not  made  any  application 
for  the  return  of  the  dnty  which  he  may  have  paid  in  excess,  it  is  a  step  in  evidence 
towards  proving  an  admission  of  assets  to  the  amount,  though  by  no  means  conclu- 
sive evidence  that  the  executor  had  made  a  correct  estimate  of  the  testator's  property. 
Much  might  depend  on  the  amount  overpaid,  and  the  pecuniary  condition  in  life  of 
the  executor,  whether  he  would  be  at  the  trouble  of  getting  a  [564]  return  of  the 
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excess  of  duty  overpaid.  Here  it  is  said  that  the  executor  paid  £40  in  respect  of 
probate  duty  and  never  got  back  any  of  it,  and  I  think  it  certainly  amounts  to  strong 
presumptive  evidence  that  he  had  received  assets  to  the  extent  covered  by  that 
amount  of  duty ;  but  it  is  not  an  absolute  admission  that  he  did. 

There  was  no  other  admission  of  assets,  unless  the  legacy  duty  receipt  is  to  be 
construed  as  such,  this  was  the  document  of  September  1821,  when  the  testator  had 
been  dead  upwards  of  fourteen  years,  when  the  executor  must  have  known  whether 
or  not  the  assets  of  the  testator  were  sufficient  to  provide  for  the  legacy.  There 
being  one  duty  payable  in  respect  of  the  annuity  and  the  £2000,  the  presumption  is, 
that  the  payment  was  made  in  respect  of  both.  I  am  of  opinion  that  such  receipt, 
unexplained  by  the  executor,  might  of  itself  have  amounted  to  an  admission  of  assets 
to  that  extent ;  but  coupled  with  the  possession  of  the  document  in  the  hands  of 
the  legatee  (how  it  got  there  does  not  appear),  and  having  regard  to  the  fact,  that 
the  legacy  duty  was  paid  so  many  years  after  the  testator's  death,  when  the  exact 
state  of  his  assets  must  have  been  ascertained,  I  concur  with  the  Vice-Chancellor 
(though  I  had  some  doubt  during  the  argument),  that  such  payment,  as  shewn  by 
the  receipt,  did  amount  to  an  admission  of  assets.  The  appeal  therefore  must  be 
dismissed  with  costs. 


[565]     Kane  v.  Reynolds.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nov.  1.5,  17,  25,  1854. 

[S.  C.  24  L.  J.  Ch.  321  ;  1  Jur.  N.  S.  148,  3  W.  R.  85.] 

The  solicitor  for  the  affairs  of  the  Treasury,  as  nominee  of  the  Crown,  having  taken 
out  letters  of  administration  to  the  goods  of  an  intestate,  on  the  assumption  that 
he  had  died  without  next  of  kin,  held  not  entitled  to  the  costs  of  a  suit  instituted 
by  a  person  rightfully  claiming  as  next  of  kin. 

The  nominee  of  the  Crown  had  successfully  resisted,  in  a  previous  suit,  an  unfounded 
claim  by  a  person  wrongfullj"^  asserting  a  title  as  next  of  kin,  and  in  the  suit  of  the 
rightful  claimant  there  had  been  the  usual  decree  for  an  account,  with  all  just 
allowances.  Held,  without  deciding  that  the  costs  of  the  previous  suit  might  have 
been  included  under  just  allowances,  that  inasmuch  as  no  objection  had  been  taken 
to  the  chief  clerk's  certificate  by  the  nominee  of  the  Crown,  he  was  precluded  from 
raising  the  question  as  to  his  right  to  the  costs  of  defending  the  previous  suit, 
when  the  cause  came  on  before  the  Court  for  further  consideration. 

This  was  an  appeal  by  the  Defendant  Henry  Revell  Reynolds,  the  solicitor  for  the 
affairs  of  Her  Majesty's  Treasury',  against  an  order  of  the  Vice-Chancellor  Stuart, 
made  on  the  13th  June  1854,  on  the  further  consideration  of  a  claim  in  which  Mary 
Kane,  as  administratrix  of  Thomas  Kane,  was  the  Plaintiff,  and  H.  R.  Reynolds  and 
James  Kane  were  Defendants.  The  question  involved  in  the  appeal  was  to  the  right 
of  the  nominee  of  the  Crown  to  costs.  The  following  are  the  facts  of  the  case : — 
In  the  year  1846,  a  person  of  the  name  of  Thomas  Kane  died  intestate.  It  was 
assumed  that  he  had  left  no  next  of  kin,  and,  in  the  year  1847,  George  Maule,  who 
was  then  the  solicitor  for  the  afl^airs  of  Her  Majesty's  Treasury,  obtained  a  grant  of 
administration  of  the  intestate's  personal  estate.  By  virtue  of  that  grant  he  possessed 
himself  properly  of  the  personal  estate  of  the  deceased,  amounting  in  all  to  nearly 
£10,000.  In  the  year  1848,  a  person  of  the  name  of  James  Kane  asserted  a  title  to 
the  property,  alleging  himself  to  be  the  sole  next  of  kin  of  the  intestate,  and  as  such 
he  filed  a  liill  against  George  Maule.  There  was  the  usual  reference  as  to  the  next 
of  kin,  and  the  result  of  that  reference  was  that  though  James  Kane  was  clearly 
shewn  not  to  be  one  of  the  next  of  kin,  yet  that  there  were  in  existence  persons  who 
could  prove  themselves  to  be  the  next  of  kin  of  the  [566]  intestate,  and  among  them 
the  Plaintiff'  in  the  present  suit,  Mary  Kane.  Her  title  being  established  she  insti- 
tuted proceedings  in  the  Ecclesiastical  Court,  for  the  purpose  of  causing  the  letters  of 
administration  which  had  been  granted  to  the  nominee  of  the  Crown  to  be  revoked 
and  to  obtain  a  grant  herself,  and  in  June  1853,  she  succeeded  in  obtaining  the 
revocation  and  the  grant  to  herself. 


I 
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George  Maule  having  died  in  1851,  the  Act  15  and  16  Vict.  c.  3,  was  ])a.ssed, 
providing  for  the  administration  of  the  personal  estates  of  intestates  and  others  to 
which  Her  Majesty  might  be  entitled  by  right  of  her  prerogative  by  a  grant  to  the 
solicitor  for  the  time  being  for  the  affairs  of  Her  Majesty's  Treasury,  as  the  nominee 
of  Her  Majesty. 

Upon  obtaining  the  grant  from  the  Ecclesiastical  Court,  Mary  Kane  filed  a  claim 
against  the  Defendant  H.  E.  Reynolds  for  an  account  and  payment  to  her,  as  such 
administratrix  of  the  intestate,  of  the  property  which  had  been  so  possessed  by  the 
Defendant  and  his  predecessor  in  office ;  and  on  the  11th  February  1854,  the  Vice- 
Chancellor  ordered  that  an  account  should  be  taken  of  the  personal  estate  of  Thomas 
Kane  the  intestate,  received  b}^  the  Defendant  H.  K.  Reynolds  or  G.  Maule  deceased, 
and  that  what  should  appear  to  have  been  received  by  the  Defendant  H.  K.  Reynolds, 
or  by  the  said  G.  Maule,  should  be  answered  by  the  Defendant  H.  R.  Reynolds ;  and 
that  on  taking  the  accounts  all  just  allowances  should  be  made,  and  that  the  further 
consideration  of  this  cause  should  stand  adjourned. 

On  the  11th  May  1854,  the  chief  clerk  certified  that  the  Plaintift"  and  the  De- 
fendant H.  R.  Reynolds  had  attended  by  their  respective  solicitors ;  that  the 
r>efendant  James  Kane  had  not  attended  although  duly  summoned ;  [567]  that  the 
Defendant  H.  R.  Reynolds  and  G.  Maule  deceased,  or  one  of  them,  had  received  or 
was  charged  with  personal  estate  of  Thomas  Kane  the  intestate  to  the  amount  of 
£9553,  8s.  9d.,  and  he  had  paid  or  was  entitled  to  be  allowed  on  account  thereof, 
sums  to  the  amount  of  £477,  7s.  6d.  leaving  a  balance  due  from  the  .said  H.  R. 
Reynolds  of  £9076,  Is.  3d.  on  that  account.  The  Plaintiff  subsequently  moved  for 
the  pajnnent  into  Court  of  the  balance  of  cash,  and  for  the  transfer  of  the  stock 
specified  in  the  certificate.  The  Vice-Chancellor  directed  the  motion  to  come  on  with 
the  cause  for  further  consideration.  Upon  the  13th  June  1854,  the  Vice-Chancellor 
made  an  order  upon  H.  R.  Reynolds  for  the  payment  and  transfer  within  a  month  of 
the  sums  found  to  be  due  from  him.  His  Honour  however  declined  to  make  any 
order  as  to  costs. 

The  Defendant  H.  R.  Reynolds  being  dissatisfied  with  that  order  presented  a 
petition  of  appeal,  which  prayed  that  it  might  be  varied  by  asserting  therein  a  refer- 
ence to  the  proper  taxing  master  to  tax  the  costs  of  the  Appellant  of  this  suit,  as 
between  solicitor  and  client,  and  by  directing  therein  that  an  account  might  be  taken 
of  the  costs  charges  and  expenses  properly  incurred  by  G.  Maule  deceased,  and  the 
Appellant  respectively,  in  and  about  the  defence  to  the  cause  of  Kane  v.  Maule,  or 
that  it  be  referred  to  the  taxing  master  to  tax  the  costs  of  the  said  G.  Maule,  and  the 
Appellant  of  that  suit  as  between  solicitor  and  client,  and  by  adding  to  the  order  that 
the  Appellant  was  entitled  to  retain  the  amount  of  the  said  costs  or  costs  charges  and 
expenses,  as  the  case  might  be,  out  of  the  cash  directed  to  be  paid  by  the  Appellant, 
and  by  substituting  for  the  direction  for  payment  a  direction  for  the  payment  of  the 
residue  oidy  after  such  retention,  and  that  if  it  should  appear  that  the  Appellant  had 
in  the  meantime  paid  over  the  sums  directed  to  be  [568]  paid,  then  that  the  Plaintiff 
should  be  ordered  to  repay  to  the  Appellant  the  amount  of  such  costs  or  costs 
charges  and  expenses,  as  the  case  might  be. 

The  Solicitor-General  and  Mr.  Wickens,  for  the  Defendant  H.  R.  Reynolds, 
in  support  of  the  appeal.  AVe  submit  that  the  duties  of  the  nominee  of  the  Crown 
being  to  hold  the  property,  which  was  quasi  ha'reditas  jacens,  for  the  rightful  owners, 
and  in  default  of  any  such  appearing  for  the  Crown,  are  strictly  fiduciary  and  analo- 
gous to  that  of  a  trustee,  and  that  as  such  he  is  at  least  entitled  to  the  ordinary 
rights  of  a  trustee  in  an  administration  suit.  The  second  section  of  the  Act  15  and 
16  Vict.  c.  3,  expressly  recognizes  this  fiduciary  character,  when  it  declares  that  the 
nominee  of  the  Crown  shall  be  subject  to  all  the  liabilities  and  duties  imposed  on  an 
administrator.  His  position  is  different  from  that  of  the  Attorney-General,  the  present 
not  being  a  question  as  to  paying  or  receiving  costs,  but  of  retainer  under  the  head  of 
just  allowances  ;  and  it  is  to  be  observed  that  the  present  Plaintiff  only  established 
her  title  in  the  suit  in  which  the  Crown  interposed  for  her  protection.  With  respect 
to  the  supposed  rule  that  the  Crown  neither  receives  nor  pays  costs,  it  is  declared  by 
Lord  Cottenham  to  be  not  without  exception,  Attorney-General  v.  Corporation  of  London 
(2  Mac.  &  G.  247  ;  see  p.  273).  The  practice  also,  in  all  charity  informations,  is 
invariably  to  give  the  Attorney-General   his   costs,  which   do   not  partake  of  the 
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character  of  costs  to  be  received  by  one  party  against  another.  Before  the  Statute  of 
Glo'ster  (6  Edward  1,  c.  1),  Courts  of  Justice  had  no  power  to  award  costs  to  either 
party,  and  the  Crown  not  being  named  in  that  statute  was  of  course  excepted  from 
its  operation,  and  remained  subject  to  the  ordinary  rule  of  common  law. 

[569]  Mr.  Bacon  and  Mr.  Selwyn,  for  the  Plaintiff,  in  support  of  the  Vice- 
Chancellor's  order. 

It  is  clear  that  the  Crown  has  asserted  a  title  by  the  exercise  of  its  prerogative 
and  for  its  own  personal  interests,  and  its  nominee  ought  not  to  be  in  a  better 
position  than  any  other  party  whose  title  has  been  proved  to  be  unlawful.  This  view 
is  further  illustrated  by  a  reference  to  the  title  and  recital  of  the  Act  15  &  16  Vict, 
■c.  3,  which  points  only  to  such  personal  estates  of  intestates  as  the  Crown  by  its 
prerogative  is  entitled  to.  The  present  is  beyond  all  doubt  an  appeal  for  costs  alone, 
and  not  within  any  of  the  exceptions  indicated  in  Chappell  v.  Purdai/  (2  Phil.  227). 
The  Vice-Chancellor  has  exercised  his  discretion  in  the  matter,  and  it  is  the  uniform 
practice  of  the  Appellate  Court  not  to  question  the  propriety  of  the  discretion  so 
-exercised  as  to  costs. 

They  also  cited  and  commented  upon  the  following  cases : — 21ie  Lord  Advocate  and 
Officers  of  State  in  Scotland  v.  Lord  Dunglas  (9  CI.  &  Fin.  173);  Smith  v.  The  Earl  of 
■Stair  (2  H.  L.  Cas.  807) ;  The  Mayor  and  Corporation  of  Gloster  v.  IFood  (3  Hare,  131) ; 
Murphy  V.  Osborne  (9  Ir.  Eq.  Rep.  254) ;  Perkins  v.  Bradley  (1  Hare,  219) ;  Holison  v. 
Neale  (17  Beav.  178).  They  also  referred  to  a  case  of  Turner  v.  Maule,  cm-am  Knight 
Bruce,  in  1849,  not  reported. 

The  Solicitor-General,  in  reply. 

Nor.  25.  The  Lord  Chancellor  [Cranworth].  This  case  was  heard  only  upon 
a  short  point  as  to  the  title  of  the  Crown  to  costs  ;  the  facts  are  these — [His  Lordship 
here  briefly  recapitulated  the  facts  as  above  set  forth,  and  proceeded  :] — Li  that  state 
of  things  it  was  a  [570]  matter  of  course,  that  Mary  Kane  upon  obtaining  a  revocation 
of  the  letters  of  administration  from  the  nominee  of  the  Crown  in  favour  of  herself, 
as  the  next  of  kin,  should  have  transferred  to  her  all  the  property  which  had  been 
possessed  by  Mr.  Maule,  or  the  Defendant,  as  administrator  on  behalf  of  the  Crown  ; 
and  for  that  purpose  she  filed  the  present  claim.  Now  if,  instead  of  money  in  the 
funds  and  ca.sh,  the  property  had  consisted  of  chattels,  there  is  no  doubt  in  the  world 
that  she  might  have  brought  an  action  of  trover  to  recover  possession  of  those 
■chattels.  The  property,  however,  not  being  of  that  sort,  but  being  simply  composed 
of  money  and  stock,  the  obvious  course  of  proceeding  was  to  institute  the  present 
■suit  in  this  Court  for  an  account,  and  to  have  the  property  transferred  to  her  by  the 
nominee  of  the  Crown.  That  suit,  so  instituted,  was  heard  before  the  Vice-Chancellor 
Stuart  in  the  early  part  of  this  year,  and  the  Vice-Chancellor  then  made  not  the  usual 
■decree  for  an  account,  but  a  decree  inquiring  what  the  property  was  which  had  been 
possessed  by  Mr.  Maule  or  Mr.  Reynolds,  and  to  take  an  account  of  it,  making  all 
just  allowances.  Upon  that,  proceedings  took  place  in  the  Judge's  chambers,  and  the 
■chief  clerk  has  certified  in  detail  the  exact  amount  of  what  money  had  been  possessed 
by  Mr.  Maule,  or  for  which  Mr.  Reynolds  was  then  accountable,  and  no  question  was 
raised  as  to  the  propriety  of  that  certificate. 

That  being  so,  the  cause  was  set  down  for  further  consideration,  and  putting  aside 
for  the  moment  the  question  of  costs,  there  can  be  no  doubt  that  the  account  having 
been  taken,  the  decree  must  necessarily  have  been  that  Mr.  Reynolds,  as  standing  in 
the  place  of  Mr.  Maule,  should  transfer  the  whole  of  the  intestate's  property  to  Mary 
Kane  the  lawful  administratrix. 

That  decree  was  accordingly  made,  and  subject  to  the  [571]  question  raised  about 
the  co.sts,  is  evidently  perfectly  right.  The  Vice-Chancellor,  however,  refused  to 
give  to  the  Crown  any  costs,  and  the  Crown  contends,  or  rather  the  solicitor  for  the 
affairs  of  the  Treasury  contends  by  his  counsel,  that  the  decree  was  wrong  in  not 
giving  to  him  costs  under  two  heads  ;  first,  the  costs  of  this  suit,  and  secondly,  the 
costs  to  which  Mr.  Maule  had  been  put  in  resisting  the  unfounded  claim  of  James 
Kane. 

Now  as  to  the  right  of  the  Crown  to  receive  costs  generally,  a  great  deal  of 
discussion  was  had  at  the  Bar,  but  in  my  opinion  that  discussion  was  entirely 
irrelevant  to  the  present  purpose.  Many  questions  may  arise  as  to  when  the  Crown 
is  to  be  in  no  different  situation  from  the  subject  in  respect  not  of  paying  costs  (for 
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that  I  believe  is  never  done,  the  Crown  is  never  made  to  pay  costs),  Imt  of  receiving 
costs,  for  sometimes  it  is  in  a  position  to  receive  costs.  The  Crown  personally  is 
never  made  to  pay  costs ;  it  may  be  that  the  relator  in  an  information  is  made  to  pay 
costs,  but  as  a  general  proposition  the  Crown  never  pays  costs ;  and  where  it  is  suing 
on  its  own  personal  account  it  never  receives  costs. 

There  was  some  contention  at  the  Bar  as  to  whether  this  was  to  be  treated  as  a 
transaction  for  the  personal  behoof  of  the  Crown.  If  it  were  necessary  to  decide  that, 
the  strong  inclination  of  my  opinion  is,  that  it  is  a  matter  for  the  personal  interest  of 
the  Crown.  It  is  not  a  case  in  which  the  Crown  comes  forward,  as  was  said  by  the 
Solicitor-General,  in  a  fiduciary  character ;  the  Crown  comes  forward  and  takes  out 
administration,  and  taking  administration  by  its  officer,  the  officer  is  in  one  sense  in  a 
fiduciary  character ;  that  is,  the  Crown  is  so  far  trusted  with  the  funds  as  that  it 
must  apply  the  as.sets  in  paying  the  debts,  if  debts  there  are;  but  in  reality  the  Crown 
takes  out  administration  for  its  own  benefit.  Therefore  if  that  were  the  [572]  ground 
on  which  this  question  was  to  be  decided,  if  the  principle  which  was  to  i-egulate  my 
decision  was  whether  the  Crown  was  personally  interested  in  this  matter  or  not,  I 
should  be  clearly  of  opinion  that  it  was  a  case  in  which  the  Crown  was  personally 
interested ;  but  whether  I  am  right  or  wrong  in  that  view,  I  do  not  wish  finallj'  to 
conclude  myself  upon  the  point,  because  I  am  perfectly  clear  that  in  whatever  char- 
acter the  Crown  took  out  administration  here,  I  cannot  possibly  give  to  it  the  costs 
of  this  suit ;  they  are  costs  which  if  it  were  the  case  of  a  subject  he  possibly  might 
have  been  made  to  pay  but  never  by  possibility  could  have  been  entitled  to  receive. 
This  is  not  a  case  in  which  an  administrator  having  got  possession  of  property,  persons 
claiming  under  the  administration  sue  for  it.  This  is  a  case  in  which  the  nominee  of 
the  Crown  having  wrongfully  got  possession  of  an  intestate's  estate  (I  do  not  mean  to 
use  the  word  offensively,  for  in  the  first  instance  the  administration  was  properly 
taken  out  as  it  was  supposed,  though  it  turned  out  wrongfully),  the  rightful  owner 
sues  the  representative  of  the  Crown,  and  recovers  it  from  him.  It  might  be  a 
question  whether,  if  the  contention  had  been  between  subject  and  subject,  in  such  a 
case  I  might  not  have  compelled  the  Defendant  to  pay  costs  ;  but  I  cannot  conceive 
a  case  in  which  this  Court  would  give  the  costs  from  the  rightful  owner  to  the 
wrongful  owner  in  a  suit  in  which  the  rightful  owner  established  his  title.  It  seems 
to  me,  therefore,  that  this  question  about  the  Crown's  title  does  not  arise  here,  that, 
whether  Crown  or  subject,  there  can  be  no  title  to  the  costs  of  this  suit. 

Then  the  question  arises  as  to  the  costs  of  the  other  suit,  which  was  instituted  by 
James  Kane.  I  think  it  might  have  been  reasonable  that  the  costs  of  that  suit  should 
have  been  allowed  to  Mr.  Reynolds  under  the  direction  to  make  to  him  all  just 
allowances  ;  but  as  that  [573]  has  not  been  done,  and  as  no  exception  nor  any  pro- 
ceeding in  the  nature  of  an  exception  was  taken  to  the  non-allowance  of  those  costs, 
all  I  have  to  consider  is  what  is  the  proper  decree  to  make  when  the  chief  clerk  has 
made  his  certificate  as  he  has  here,  and  when  nothing  remains  to  be  done  but  to 
decide  with  reference  to  the  costs  of  this  suit.  I  have  already  said  that  I  think  the 
costs  of  this  suit  were  very  properly  not  given,  and  the  direction  to  pay  over  to  the 
Plaintiff  was  the  only  direction  that  could  be  given.  It  was  too  late  to  raise  the 
question  about  the  costs  of  the  other  suit,  it  should  have  been  raised  if  it  could  have 
been  raised  before  the  chief  clerk,  and  I  therefore  entirely  concur  with  the  Vice- 
Chancellor  in  thinking  that  no  costs  ought  to  be  given  under  one  head  or  the  other, 
and  consequently  that  the  appeal  ought  to  be  dismissed. 

Mr.  Bacon.  I  cannot  ask  your  Lordship  to  give  costs  against  the  Crown,  but  I 
can  ask  the  Court  to  give  me  the  deposit. 

The  Lord  Chancellor.     I  think  that  the  deposit  must  be  returned. 

[574]     CoAPE  V.  Arnold.     Arnold  v.  Coape.     Before  the  Lord  Chancellor  Lord 
Cran worth.     Dec.  14,  15,  16,  18,  1854  ;  Jan.  15,  1855. 

[S.  C.  24  L.  J.  Ch.  673  ;  1  Jur.  (N.  S.),  313  ;  3  W.  R.  187.] 

A  testator  by  his  will  devised  all  his  real  estate  to  A.  B.,  his  eldest  son,  for  ninety- 
nine  years,  if  he  should  so  long  live,  and  subject  thereto  to  trustees  and  their  heirs 
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during  A.  B.'s  life,  in  trust  only  to  support  contingent  remainders,  with  remainder 
to  the  heirs  of  the  body  of  A.  B.,  and  for  want  of  such  issue  to  his  second  son  in 
like  terms.  By  a  codicil,  the  testator,  after  confirming  his  will,  devised  his  real 
estate  to  trustees  upon  certain  trusts  for  the  payment  of  debts  and  securing  a 

^  jointure  for  his  wife.  Held,  that  the  trustees  were  bound,  after  providing  for  the 
jointure  and  debts,  to  convey  the  estates  to  the  same  uses  as  those  declared  by  the 
will  ;  that  the  heirs  of  the  body  of  A.  B.  took  by  purchase,  and  that  no  equitable 
freehold  resulted  to  A.  B.,  .so  as  to  attract  the  operation  of  the  rule  in  Shelley' s  case, 
and  create  an  estate  tail  in  A.  B. 

Semhle,  the  rule  in  Shelley's  case  applies  only  where  the  remainder  is  created  by  the 
same  instrument  which  creates  the  particular  estate. 

This  was  an  appeal  from  the  decision  of  the  Vice-Chancellor  Stuart.  The  case  is 
reported  before  His  Honour  in  the  second  volume  of  Messrs.  Smale  &  Giftard's 
Reports,  page  311,  from  whence  this  statement  is  extracted. 

George  Arnold  of  Ledgers  Ashby  in  the  county  of  Northampton,  by  his  will  dated 
the  14th  May  1794,  after  making  certain  dispositions  immaterial  to  the  present 
question,  devised  as  follows  : — 

■'  And  as  to  all  the  rest  of  my  real  estates  situated  within  the  county  of  Warwick 
and  the  county  of  the  .said  city  of  Coventry  or  elsewhere  within  the  kingdom  of 
Great  Britain  which  I  have  power  by  this  my  will  to  dispose  of,  I  devise  the  same 
chargeable  with  any  mortgage  or  mortgages  which  now  do  or  hereafter  may  affect 
the  same  unto  my  eldest  son  George  Harry  Arnold  for  the  term  of  ninety-nine  years  ; 
and  in  case  he  shall  so  long  live,  and  subject  to  the  said  term,  I  devise  the  same  unto 
Henry  Hoare  of  Mitcham  in  the  county  of  Surrey,  Esquire,  and  Thomas  Gilbert  of 
Collin  in  the  county  of  Derby,  Esquire,  and  their  heirs  during  the  life  of  my  son  in 
trust  only  to  support  the  contingent  remainders  hereinafter  limited  ;  and  after  the 
determination  of  the  said  estates  then  I  give  [575]  all  the  said  hereditaments  and 
premises  subject  as  aforesaid  unto  the  heirs  of  the  body  of  my  said  son  G.  H.  Arnold  ; 
and  for  want  of  such  issue,  I  devise  the  same  subject  as  aforesaid  unto  my  second  son 
Edward  Kichard  John  Arnold  for  the  term  of  ninety-nine  years,  if  he  shall  so  long 
live,  and  subject  to  the  said  term,  I  devise  the  same  unto  the  said  H.  Hoare  and 
T.  Gilbert,  and  their  heirs  during  the  life  of  my  said  son  E.  R.  J.  Arnold,  in  trust 
only  to  support  the  contingent  remainders  thereinafter  limited  ;  and,  from  and  after 
the  determination  of  the  said  estates,  then  I  devise  the  same  unto  the  heirs  of  the 
body  of  my  said  son  E.  R.  J.  Arnold." 

The  testator  then  in  default  of  such  issue  devised  the  same  to  his  wife  if  she 
remained  unmarried  ;  and,  in  case  of  her  death  or  marriage,  as  his  eldest  son  should 
appoint ;  and,  in  default  of  appointment  by  his  eldest  son,  as  his  second  son,  and  in 
default  thereof  as  his  wife  should  appoint.  The  testator  also  gave  each  of  his  sons 
power  to  jointure,  and  raise  portions  for  the  younger  children  not  exceeding  amounts 
specified  in  the  will.  There  was  an  ultimate  trust  in  favour  of  Edward  Morrison  and 
his  heirs  for  ever. 

By  a  codicil  dated  the  27th  June  1806,  the  testator  devised  to  his  wife  Henrietta 
Jane  Arnold,  Henry  Peters,  Henry  Hoare,  and  Lieutenant-General  Edward  Morrison, 
all  his  "  freehold  and  copyhold  estates  situate  in  the  parish  of  Ledgers  Ashby,  in  the 
said  county,  &c.,  or  elsewhere  in  the  kingdom  of  Great  Britain,  to  hold  the  same  to 
the  use  of  H.  J.  Arnold,  H.  Peters,  H.  Hoare,  and  E.  Morrison,  their  heirs  and  assigns 
for  ever,  upon  trust  that  they  the  said  H.  J.  Arnold,  H.  Peters,  H.  Hoare,  and  E. 
Morrison,  or  the  survivor  of  them,  his  or  her  heirs  or  assigns,  do  and  shall  with  all 
convenient  speed  after  my  decease,  by  such  conveyances  as  counsel  shall  ad-[576]- 
vise,  convey  and  assure  unto  the  trustees  named  in  the  articles  made  previously  to  my 
marriage,  such  part  and  so  much  of  the  said  estate  as  they  in  their  discretion  and  of 
their  own  proper  authority  shall  think  fit,  and  together  with  the  provisions  in  the 
said  articles  mentioned  or  referred  to  will  make  up  the  yearly  rent-charge  or  sum  of 
£1200  as  the  jointure  for  my  dear  wife  Henrietta  Jane,  to  be  paid  at  the  time  and  in 
my  manner  in  the  said  articles  mentioned.  And  I  hereby  empower  my  said  trustees  to 
sell,  convey  and  exchange,  or  to  mortgage  all  or  any  part  of  my  said  estates.  And  I 
declare  that  their  receipts  shall  be  sufficient  discharges  to  purchasers  and  mortgagees, 
who  shall  not  be  bound  to  see  to  the  application  of  the  purchase  or  mortgage  monies. 
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I  hereby  charge  and  make  chargeable  all  and  singular  my  said  estates  with  the  pay- 
ment of  my  just  debts  and  particularly  of  all  such  sums  of  "money  as  by  the  permission 
of  John  Caldecott,  Esquire,  I  have  received  from  all  or  any  of  my  trust  estates  and 
which  are  unaccounted  for  by  me  to  him.     In  witness,  iVc." 

The  testator  made  a  second  will  dated  in  180G,  which  was  inoperative  as  to  th# 
realty,  and  died  in  October  1806,  having  had  no  children  by  his  first  wife,  but  leavint; 
three  sons  by  a  second  wife ;  G.  H.  Arnold  his  eldest  son  and  heir  at  law,  E.  li.  .J. 
Arnold,  and  James  William  Arnold,  his  only  other  children. 

G.  H.  Arnold  died  in  October  1844,  leaving  one  daughter  (Tcorgiana  who  inter- 
married with  AVilliam  Coape  since  deceased,  and  is  the  mother  of  the  infant  Plaintiff. 
In  1836  he  executed  a  disentailing  deed  and  subsequently  devised  the  estates  to  the 
Defendant. 

The  bill  in  the  first  suit  was  filed  on  the  10th  No-[577]-vember  18.51,  by  Henry 
Eraser  James  Coape  the  infant  son  of  Georgiana,  only  child  of  G.  H.  Arnold,  by 
James  Coape  his  father  as  his  next  friend,  claiming  to  be  entitled  to  certain  estates 
in  the  counties  of  Northampton  and  Warwick,  of  which  George  Henry  the  testator 
died  seised  under  the  limitations  contained  in  his  will.  The  second  suit  was  instituted 
on  the  12th  July  1852,  by  the  Defendant  in  the  original  suit  claiming  to  be  entitled 
to  the  same  estates  by  virtue  of  the  disentailing  assurance  executed  by  G.  H.  Arnold, 
and  also  claiming  an  estate  called  the  Mirrables  in  the  Isle  of  Wight.  To  this  cross- 
bill the  Plaintiff  in  the  original  suit  demurred  ;  and  the  demurrers  were  ordered  to 
come  on  with  the  cause  at  the  hearing. 

The  Vice-Chancellor  having  decided  that  the  estate  tail  in  remainder  limited  to 
the  heirs  of  the  body  of  George  Henry  Arnold  did  not  coalesce  with  the  previous 
limitation  to  him  for  the  term  of  ninety-nine  years  so  as  to  attract  the  rule  in  Shelle//'s 
case,  the  Defendant  the  devisee  of  George  Henry  Arnold  now  appealed  to  the  Lord 
Chancellor. 

Mr.  Wigram,  Mr.  Rolt  and  Mr.  Toller,  for  the  Plaintiff  in  the  first  suit,  and  in 
support  of  the  Vice-Chancellor's  decision.  The  construction  contended  for  by  the 
Defendant  will  defeat  the  testator's  intentions,  as  in  the  codicil  he  expressly  confirms 
his  will.  The  effect  of  the  codicil  is  simply  to  give  the  estate  to  the  trustees  therein 
named,  upon  certain  specific  and  partial  trusts  :  as  soon  as  those  trusts  were  performed, 
the  law  cast  upon  the  trustees  the  duty  of  conveying  the  estate  to  the  uses  of  the 
will,  which  the  testator  has  in  all  other  respects  confirmed  by  his  codicil.  The  Court 
if  now  called  upon  to  clothe  those  equitable  limitations  with  the  legal  estate,  the  tes- 
[578]-tator  having  been  "his  own  conveyancer,"  would  do  so  (and  that  is  the  true 
criterion)  in  the  very  words  of  the  will,  giving  an  estate  tail  by  purchase  to  the  heirs 
of  the  body  of  George  Henry  Arnold;  Austen  v.  Tat/lor  (1  Eden,  361);  Harrkon  v. 
Nai/lor  (2  Cox,  247). 

If,  however,  the  codicil  is  not  to  be  construed  as  implying  a  trust  to  convey  to  the 
uses  of  the  will,  yet  the  construction  must  be  such  as  will  give  effect  to  every  part  of 
the  instrument.  The  limitation  to  Hoare  and  Gilbert  in  the  will  is  in  terms  "  only  to 
support  the  contingent  remainders,"  there  is  not  the  usual  trust  of  the  rents  and 
profits  for  the  beneficial  taker.  If,  then,  the  codicil  is  so  construed  as  to  create  a 
permanent  trust  in  the  trustees  therein  named,  the  limitation  in  the  will  to  Hoare  and 
Gilbert  would  be  vain  and  nugatory,  Hopkins  v.  Hopkins  (1  Atk.  586) :  for  the  devise 
to  the  trustees  of  the  codicil  gives  them  a  legal  estate  which  would  of  itself  support 
all  the  contingent  limitations ;  and  it  is  clear,  that  Hoare  and  Gilbert  would  not  take 
any  estate,  Nouailk  v.  Greenwoorl  (1  Turn.  &  R.  26).  If  the  contention  of  the  Defendant 
is  to  prevail,  and  G.  H.  Arnold  to  be  regarded  as  having  been  equitable  tenant  for 
life,  there  must  have  been  a  merger,  because  the  codicil  having  made  all  the  estates  of 
the  will  equitable,  the  term  would  necessarily  have  merged. 

Moreover,  the  construction  contended  for  by  the  Defendant  would  be  very  capri- 
cious in  its  effects,  for  it  would  make  George  Henry  Arnold  tenant  in  tail,  but  E.  R. 
J.  Arnold  (not  being  the  heir  at  law),  tenant  for  ninety-nine  years  only.  Such  a 
construction  also  is  in  its  nature  whoWy'ex  post  fado,  as  it  depends  upon  the  accidental 
and  subsequent  circumstance  of  George  Henry  Arnold  being  at  the  testator's  death 
his  heir  at  law. 

[579]  With  respect  to  the  application  here  of  the  rule  in  Shelley's  case  : — We 
submit  first,  that  even  admitting  that  the  rule  applies  equally  to  equitable  as  to  legal 
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limitations,  it  would  nevertheless  be  inapplicable  to  the  present  ease,  inasmuch  as  the 
limitations,  if  legal,  would  not  have  created  an  estate  tail  in  the  first  taker. 

Secondly,  the  rule  applies  only  where,  by  the  instrument  creating  the  limitations, 
an  estate  of  freehold  is  expressly  or  by  implication  under  the  instrument  limited  to 
the  ancestor,  and  the  limitation  to  the  heirs  or  to  the  heirs  of  the  body,  is  limited  as 
a  remainder  properly  so  called,  expectant  on  the  determination  of  the  particular 
estate  supporting  it.  In  the  present  case,  however,  no  particular  estate  of  freehold 
is  limited  to  G.  H.  Arnold  either  expressly  or  by  implication  under  the  instrument ; 
but  on  the  contrary,  the  intention  to  give  him  any  such  estate  is  excluded  by  the 
express  estate  for  years  which  is  limited  to  him.  The  rule  has  therefore  no  applica- 
tion, and  the  limitation  to  the  heirs  of  the  body  of  G.  H.  Arnold  and  all  the  future 
uses,  take  effect  by  way  of  shifting  use  or  executory  devise.  No  authority  can  be 
cited,  in  which  this  Court  has  implied  a  previous  estate  of  freehold  against  the  inten- 
tion of  the  author  of  the  settlement.  It  is  true,  that  the  defect  was  supplied  in  the 
cases  of  FUjus  v.  Mitfwd  (1  Vent.  372)  and  Penhai/  v.  Hurrell  (2  Vern.  370);  but 
professedly  in  support  of  what  the  Court  believed  to  have  been  the  intention.  In 
Adams  v.  Sarage  (2  Salk.  679),  Rmdeii  v.  Holland  (22  Vin.  Abr.  tit.  Uses,  F.  pi.  11) 
and  Tippin  v.  Cosin  (Carth.  272),  the  Court  refused  to  imply  a  preceding  life-estate, 
inasmuch  as  there  was  an  express  estate  for  the  term  of  ninety-nine  years 
limited  to  the  grantor,  which  would  have  been  incompatible  with  an  [580] 
estate  arising  by  implication.  Mr.  Fearne,  treating  of  the  rule  in  Shellei/'a  case 
under  the  heading  of  "Exception  from  the  Fourth  Class  of  Contingent  Remainders," 
Fearne's  Cont.  Kem.,  pp.  28,  71,  76,  .505,  in  reference  to  the  foundation  of  the 
requisition,  that  the  limitations  of  the  two  estates  should  be  in  the  same  instrument, 
says,  "if  there  be  a  limitation  to  a  man's  heirs  in  any  deed  or  instrument,  and  after- 
wards he  acqiiires  the  freehold,  &c.,  by  other  conveyance  or  instrument,  in  this  case 
the  two  estates  will  not  become  united  in  him,"  p.  71.  They  referred,  also,  to  the 
following  cases  and  authorities.  Gore  v.  Gore  (2  P.  AVms.  28) ;  Doe  d.  HarrU  v.  HoiceU 
(10  B.  &  C.  191) ;  Eochford  v.  Fitzmaurice  (1  Con.  &  Law.  158),  and  Hayes's  Principles 
for  Expounding  Dispositions,  &c.,  p.  63,  note  (g.) ;  Sugd.  01113.  Uses,  p.  35. 

Mr.  Malins,  Mr.  Rogers  and  Mr.  W.  R.  A.  Boyle  for  the  Defendant  in  the  first 
suit.  We  submit  that,  whether  regarded  as  heir  at  law  or  not,  George  Henry  Arnold 
took  an  estate  of  freehold  which  coalesced  with  the  limitation  to  the  heirs  of  his  body. 
Under  the  will  considered  alone,  George  Henry  Arnold  had,  besides  his  legal  estate 
for  ninety-nine  years  if  he  should  so  long  live,  an  equitable  estate  for  the  rest  of  his 
life,  by  necessary  implication  from  the  instrument  itself,  Pihus  v.  Mitfard  (1  Vent. 
372) ;  Penhay  v.  Hurrell  (2  Vern.  370).  For,  although  the  usual  words,  "  in  trust  for 
him,"  are  omitted  in  the  limitation  to  the  trustees  to  support  contingent  remainders, 
the  Court  would  have  come  to  the  conclusion,  that  the  estate  was  held  in  trust  for 
him,  11'ills  V.  Palmer  (5  Burr.  2615) ;  the  instrument  to  be  construed  being  a  will,  and 
it  being  plain  that  the  trustees  do  not  [581]  themselves  take  any  beneficial  interest. 
Then  the  codicil  introduces  a  legal  estate  in  fee-simple  in  the  trustees  therein  named, 
and  thereby  all  the  subsequent  estates  are  rendered  equitable — every  obstacle  to  the 
coalescing  of  the  two  estates  is  removed,  and  George  Henry  Arnold  became  equitable 
tenant  in  tail  in  possession.  The  devise  to  the  trustees  to  support  contingent  remain- 
ders is  revoked  by  the  codicil.  They  would  have  taken  merely  a  dry  legal  estate 
under  the  will ;  but  that  is  entirely  taken  out  of  them  by  the  codicil ;  under  which, 
to  adopt  Lord  Hardwicke's  language  in  HopMns  v.  Hopkins,  "  the  trust  estate  remains 
in  the  trustees  to  serve  and  support  all  the  trusts  (1  Atk.  581  ;  see  p.  592)."  Even 
assuming  the  decision  in  Tippin  v.  Cosin  (Carth.  272),  Adams  v.  Saraqe  (2  Salk.  679), 
and  Bav.'leii  v.  Holland  (Vin.  Abr.,  Tit.  Uses  (F.),  pi.  11,  and  2  Eq.  Ca.  Abr.  753),  to 
be  unquestioned,  still  they  cannot  be  used  as  authorities  in  the  present  instance,  for 
in  those  cases  the  question  arose  upon  deeds,  while  this  arises  upon  a  will  under  which 
the  estate  must  result  to  the  heir  at  law  ;  and  there  can  be  no  implication  to  the 
contrary,  for  the  same  principles  apply  to  resulting  trusts  as  to  resulting  uses,  and 
any  part  of  the  beneficial  interest  not  disposed  of  results  to  the  heir  at  law,  Sanders's 
Uses  and  Trusts,  p.  358. 

The  limitation  to  the  heirs  of  the  body  ought  not  to  be  construed  as  an  executory 
devise  as  the  Plaintiff"  suggests,  the  rule  being  that  a  future  interest  capable  of  taking 
effect  as  a  contingent  remainder  shall  never  take  effect  as  an  executory  devise. 
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We  deny  that  in  order  to  attract  the  rule  in  Shi-lli'i/'^  [582]  msf  the  limitation 
to  the  heirs  or  to  the  heirs  of  the  body  must  be  a  remainder  properly  so  called.  The 
consequence  which  as  it  is  argued  on  the  other  side  follows  from  our  position,  namely, 
that,  if  under  the  limitations  O.  H.  Arnold  takes  an  estate  tail,  and  he  had  die<l  in  the 
testator's  lifetime  leaving  issue,  the  estate  tail  would  have  lapsed,  is  not  an  objection 
to  our  argument.  Neither  does  the  doctrine  of  merger  create  a  difficulty  against  us, 
as  it  does  not  apply  to  equitable  estates,  Hodgfcm  v.  Ambrose  (Dougl.  3.37)".  The  Vice- 
Chancellor  was  in  error  in  supposing  that  there  was  any  objection  whatever  to  the 
co-existence  of  two  equitable  estates  in  (t.  H.  Arnold. 

They  also  referred  to  the  following  cases  and  authorities,  Hayes  v.  Foorde  (2  "W. 
Bl.  698),  Bagshaw  v.  Spencer  (1  Ves.  sen.  142  ;  S.  C.  2  Atk.  246,  570,  577),  U'ririht  v. 
Pearson  (Amb.  358),  EJse  v.  Osborn  (1  P.  Wms.  387),  Garth  v.  BaUwin  (2  Ves.'  sen. 
646),  Pen-in  v.  BMe  (4  Burr.  2579  ;  S.  C.  1  W.  Bla.  672),  Coulson  v.  Coulson  (2  Stra. 
1125),  Austen  v.  Tai/lor  (Ambl.  376),  Jones  v.  Monjan  (1  B.  C.  C.  206),  Jenxme  v.  Dnke 
of  Northniiiherlaml  (1  J.  &  W.  559  ;  see  p.  572),  Doe  dem.  Cooper  v.  Finch  (4  B.  &  Ad. 
283),  C'arrick  v.  Errinqton  (2  P.  Wms.  361),  Tregonwellv.  Sydenham  (3  Dow.  194),  Jones 
V.  Mitchell  (1  S.  &  S.'290),  Gibhs  v.  Eumsei/  (2  Ves.  &  B.  294),  Jratson  v.  Hat/es  (5 
Myl.  &  Cr.  125),  Stonehousev.  Evelyn  {^  P.  Wms.  252),  Levet\.  Needham  (2  Vern.'  138), 
Sherrard  v.  Lord  Harboroiufh  (Ambl.  165),  Doe  dem.  Bosnall  v.  Harvei/  (4  B.  &  C.  610), 
Thong  v.  Bedfwd  (I  B.  C.  C.  313),  [583]  Bale  v.  Coleman  (1  P.  Wms.  142),  Bri/dges  v. 
Bnidqes  (3  Ves.  120),  Fearne's  Cont.  Rem.  pp.  40,  43,  49,  Cruise's  Digest,  ed.  by  White, 
Vol.  6,  pp.  279,  284. 

On  the  subject  of  the  direction  to  the  trustees  of  the  codicil  to  convey  to  the 
uses  of  the  will,  they  referred  to  Egerton  v.  Brownlow  (4  H.  L.  Cas.  1),  and  on  the 
question  of  the  costs  of  the  suit  Thomason  v.  Moses  (5  Beav.  77),  and  East  v.  Tiojford 
(4  H.  L.  Cas.  517). 

Mr.  Wigram,  in  reply.  The  rule  in  Shelley's  case  arises  out  of  the  doctrine  of 
tenures,  and  existed  long  before  executory  devises  or  springing  uses,  and  the  statement 
of  the  rule  by  the  Court  in  Shelley's  case  (I  Kep.  227  ;  see  p.  256),  shews  that  it  applies 
to  remainders  only,  and  Mr.  Fearne's  remarks  on  the  case  of  Loi/d  v.  Careiv  (Prec.  in 
Chanc.  72,  106  ;  Show's  Pari.  Ca.  137)  corroborate  that  position,  Fearne's  Cont.  Rem. 
p.  276,  and  to  the  same  effect  is  2  Rolles  Ab.  p.  417,  pi.  5. 

The  case  of  J'enables  v.  Morris  (7  Term  Rep.  342,  348)  shews  that  the  Court  will 
not  tamper  with  the  limitation  to  trustees  to  preserve  contingent  remainders.  In 
Pibiis  V.  Mitford  (1  Vent.  372),  and  other  cases  of  the  same  class,  the  Court  has 
discerned  a  sufficient  indication  of  an  intention  to  raise  an  estate  by  implication  ;  but 
it  must  be  observed  that  an  use  resulting  by  implication  of  law  is  wholly  different  from 
an  use  resulting  by  implication  of  intention,  which  can  never  arise  where  there  is  an 
express  gift. 

[584]  Jan  15.  Thk  Lord  Chancellor  [Cran worth].  The  question  in  this  case 
arises  on  the  will  and  codicil  of  George  Arnold.  [His  Lordship  here  read  the 
limitations  as  above  set  forth  and  proceeded  :] — The  testator  died  on  the  23d  October 
1806,  leaving  George  Henry  his  eldest  son  and  heir.  George  Henry  enjoyed  the 
estates  till  his  death  in  1844,  when  he  died  leaving  Mrs.  Coape  his  only  child  and 
heiress  of  his  body.  She  died  in  1849,  leaving  the  Plaintift'  her  only  son.  In  1836, 
George  Henry  executed  a  disentailing  deed  under  which  the  Defendant  derived  title, 
and  his  title  is  good  if  George  Henry  was  tenant  in  tail.  If  he  was  not  tenant  in  tail, 
then  on  his  death  Mrs  Coape  became  entitled  as  a  purchaser  under  the  limitation  to 
the  heirs  of  his  body,  and  the  Plaintiff  is  now  entitled. 

The  cause  was  heard  by  "\'ice-Chancellor  Stuart,  who  decided  in  favour  of  the 
Plaintiff.  From  his  decree  the  Defendant  has  appealed,  and  the  cause  was  heard  at 
considerable  length  before  me  during  the  sittings  after  last  term. 

There  is  no  question  as  to  what  would  have  been  the  rights  of  the  parties  if  there 
had  been  no  codicil.  George  Henry  would  have  been  tenant  for  ninety-nine  years  if 
he  should  so  long  live,  with  remainder  to  trustees  and  their  heirs  during  his  life,  and 
at  his  death  his  only  child  Mrs.  Coape,  would  have  taken  as  tenant  in  tail  under  the 
contingent  remainder  to  the  heirs  of  the  body  of  George  Henry.  The  disentailing 
deed  of  1836  would  not  have  affected  that  remainder  at  all. 

But  the  Defendant  contends  that  the  rights  under  the  will  were  materially 
modified  by  the  operation  of  the  codicil ;  for  the  testator  thereby  vested  the  whole 
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legal  fee  in  trustees,  so  that  the  estates  given  by  the  will  ceased  [585]  to  be  legal 
and  became  mere  equitable  interests.  And  reading  the  will  and  codicil  together  as 
one  instrument,  the  Defendant  contends  that  their  joint  effect  was  to  make  George 
Henry  equitable  tenant  for  life,  with  an  equitable  remainder  to  the  heirs  of  his  body. 

This  would  certainly,  if  the  estates  were  legal  interests,  make  the  devisee  tenant 
in  tail.  Equity,  it  was  argued,  follows  the  law,  and  so  George  Henry  became 
equitable  tenant  in  tail.  The  Plaintiff,  on  the  other  hand,  contended  either  that 
the  codicil  must  be  read  as  imposing  on  the  trustees  an  implied  obligation  (after 
satisfying  the  trust  for  raising  money)  to  convey  to  the  uses  of  the  will,  and  so 
making  the  trust  an  executory  trust ;  or  if  not,  still  that  the  rule  in  Shclk>/s  case 
would  not  apply,  inasmuch  as  the  limitations,  if  legal,  would  not  have  created  an 
estate  tail  in  the  first  taker. 

Being  of  opinion  that  the  Plaintiff  is  right  in  this  latter  proposition,  I  do  not 
feel  called  on  to  consider  a  great  deal  of  the  very  elaborate  argument  which  was 
addressed  to  me  at  the  Bar.  In  a  certain  sense,  and  to  some  extent,  all  trusts  are 
executory ;  i.e.,  in  all  trusts  the  legal  interest  is  in  some  person  who  is  bound  in 
conscience,  and  so  is  compellable  by  this  Court,  to  employ  that  legal  interest  for  the 
benefit  of  others.  To  this  extent  his  duties  are  executory.  Where  the  subject- 
matter  of  the  trust  is  a  real  estate  held  by  a  trustee  for  the  benefit  of  others,  and  the 
trustee  has  no  active  duties  to  perform,  such  as  paying  debts,  raising  portions,  or  the 
like,  the  same  rules  which  would  have  decided  the  rights  of  parties,  if  the  beneficial 
interest  had  been  legal,  will,  in  general,  prevail  in  deciding  for  whose  benefit  the 
trustee  is  to  hold  the  estate.  The  rule  is,  equity  follows  the  law,  a  rule  essential  to 
the  convenient  enjoyment  of  property  in  this  country,  where  the  artificial  distinction 
of  legal  and  [586]  equitable  estates  so  extensively  prevails.  Indeed  neither  party 
here  contested  the  existence  of  the  rule,  the  question  is,  how  is  it  to  be  applied  in  this 
particular  case. 

My  opinion  is  clear  that  the  trustees  named  in  the  codicil  were  bound,  after 
providing  for  the  jointure  of  the  testator's  wife  and  his  debts,  to  convey  to  the  same 
uses  exactly  as  those  mentioned  in  the  will ;  i.e.,  to  George  Henry  for  ninety-nine 
years,  if  he  should  so  long  live,  with  remainder  to  the  trustees  of  the  will  and  their 
heirs  during  the  life  of  George  Henry,  with  remainder  to  the  use  of  the  heirs  of  his 
body ;  and,  until  any  such  conveyance  should  be  made,  they  were  bound  to  hold  on 
corresponding  trusts. 

I  do  not  come  to  this  conclusion  on  any  distinction  between  trusts  executed  and 
executory,  on  there  being  or  not  being  an  express  direction  to  convey.  In  the  cases 
in  which  questions  have  arisen  on  such  distinction,  the  contest  has  been  whether  the 
trustee  ought  not  to  be  compelled  to  convey  in  some  manner  not  strictly  in  accord- 
ance with  the  letter  of  the  will  or  instrument  creating  the  trust ;  whether  from  the 
terms  of  the  will  or  instrument,  or  from  the  obvious  intention  of  its  makers,  it  is  not 
apparent  that  something  was  intended  different  from  that  which  would  result  from  a 
literal  compliance  with  its  language.     There  is  no  such  question  here. 

I  treat  the  trust  as  being  not  executory  in  the  sense*  in  which  that  word  is  used 
in  the  cases  to  which  I  have  alluded.  And  then  it  must  be  treated  as  a  trust  in 
which  the  duty  of  the  trustees  is  to  permit  the  estate  to  be  held  from  time  to  time 
by  the  very  persons  who,  according  to  the  precise  terms  of  the  will,  would  have  been 
entitled  to  it,  in  case  no  codicil  had  been  made,  and  this  clearly  gave  the  beneficial 
interest,  after  the  death  of  George  Henry  [587]  Arnold,  to  his  only  child  Mrs.  Coape, 
as  tenant  in  tail  by  purchase,  under  whom  the  Plaintift'  derives  title.  Any  other 
construction  would,  in  effect,  defeat  the  rule  "equity  follows  the  law,"  at  the  very 
time  it  professed  to  be  founded  on  it.  This  is  apparent  from  considering  how  the 
case  would  stand  if  a  testator,  having  a  legal  fee  in  some  lands  and  an  equitable  fee 
in  others,  were  to  devise  both  together  in  language  the  same  as  that  now  before  me. 
That  the  first  taker  would  not  be  tenant  in  tail  of  the  first-mentioned  lands  is  certain. 
Surely  it  is  a  strange  perversion  both  of  language  and  of  principle  to  say  that  he 
would  be  tenant  in  tail  of  the  others  because  the  equitable  is  to  follow  the  legal 
construction.  So  again,  if  a  testator  after  devising,  in  the  precise  words  used  in  this 
will,  lands  of  which  he  was  seised  in  fee,  should  mortgage  a  part  for  years  and  other 
part  in  fee,  it  is  a  strange  proposition  that  the  will  should  operate  differently  on  the 
equity  of  redemption  of  the  one  and  of  the  other. 
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The  argument  of  the  Defendant  must  go  the  length  of  contending  that,  though 
the  owner  of  the  legal  fee  may  certainly,  by  means  of  a  term  of  years  and  a  limitation 
to  trustees  to  preserve  contingent  remainders,  give  the  benehcial  interest  for  life  to 
the  first  taker,  and  at  his  death  to  the  heirs  of  his  l)0(ly  as  jjurchasers,  yet  that  he 
cannot  by  any  means  accomplish  this  if  he  has  only  the  cquital)lo  fee.  A  proposi- 
tion fraught,  as  it  seems  to  me,  with  serious  mischief,  considering  how  often  it 
may  happen  that  there  is  some  outstanding  legal  term  unnoticed  by  the  testator 
or  his  advisers,  the  consequence  of  which,  if  the  arguments  of  the  Defendant 
were  to  prevail,  would  be  to  give  to  the  will  an  ett'ect  totally  different  from  what  was 
intended. 

Instances  might  be  further  given  of  similar  anomalies,  but  I  do  not  think  it 
necessary  to  multiply  them.  The  [588]  short  ground  on  which  my  decision  rests  is, 
that  the  only  effect  of  the  codicil  was  to  transfer  the  legal  estate  to  the  trustees,  upon 
trust,  after  making  due  provision  for  the  jointure  and  debts,  to  put  the  estate  in 
precisely  the  same  course  of  enjoyment  as  that  in  which  it  would  have  gone  if  no 
codicil  had  been  made,  and  this  certainl\'  did  not  give  to  G.  H.  Arnold  an  estate 
which  enabled  him  to  defeat  the  remainder  limited  to  the  heirs  of  his  body. 

I  must  not  be  understood  as  at  all  impugning  or  questioinng  the  doctrine  that  the 
rule  in  Shellei/^  case  does  not  depend  upon,  and  cannot  be  controlled  by,  the  intention 
of  the  testator  or  settlor  ;  if  the  estates  created  are  such  as  to  bring  the  rule  into 
operation,  the  rule  will  prevail  even  against  a  declared  intention  to  the  contrary. 
But  where  the  question  is,  what  estates,  on  the  true  construction  of  a  will,  were 
meant  to  be  created — did  the  testator  mean  to  create  an  estate  of  freehold  or  only  an 
estate  for  years  ? — there  intention  may  and  must  be  regarded  ;  and  here,  looking  to 
the  intention  of  this  testator,  I  cannot  doubt  but  that  he  meant  to  give  to  the 
first  taker  an  estate  for  years  only,  with  the  express  object  of  avoiding  the  operation 
of  the  rule.  In  such  a  case  it  is,  I  think,  the  duty  of  the  Court  to  give  effect  to  the 
intention. 

The  view  which  I  have  thus  taken  excludes  from  consideration  nearly  all  the 
questions  very  ably  discussed  by  the  Defendant's  counsel.  It  was  strongly  and 
elaborately  argued  that  G.  H.  Arnold  took  under  the  will  an  equitable  estate  for 
life  expectant  on  the  ninety-nine  years'  term,  either  by  implication  under  the  will  or 
by  way  of  resulting  trust  as  an  interest  undisposed  of.  In  either  case  it  was  said 
that  life  interest  was  such  as  would  make  the  rule  in  Shelley's  case  applicable.  If  it 
was  an  estate  under  the  will  by  implication,  the  cases  of  Pihus  [589]  v.  Miiford  (1  Vent. 
372),  and  Penhaij  v.  Hurrell  (2  Vern.  370)  were  relied  on  ;  if  it  was  a  mere  resulting 
trust,  then  U'ills  v.  Palmer  (5  Burr.  2615)  was  said  to  be  an  authority  in  point;  and 
other  cases  cited  and  commented  on  by  Mr.  Fearne  were  also  relied  on.  Again,  it  was 
argued,  that  whether  the  limitation  to  the  heirs  of  the  body  was  to  be  treated  as  a 
contingent  remainder  or  as  an  executory  devise,  still  the  rule  in  Shelley's  case  would 
be  applicable,  and  the  opinions  of  Mr.  Fearne  and  Mr.  Hayes  to  the  contrary  were 
questioned. 

I  do  not  feel  myself  called  on  to  express  any  decided  opinion  (extra-judicial  as  it 
would  necessarily  be)  on  these  points ;  not,  as  I  think,  properly  arising  in  the  case. 
But  certainly  my  understanding  of  the  rule  has  always  been,  that  it  applied  only  to 
the  case  of  remainders  created  by  the  same  instrument  which  creates  the  particular 
estate  of  freehold.  I  repeat,  however,  that  this  question  does  not  arise  in  the  case 
now  before  me  for  decision,  and  I  desire  not  to  be  considered  as  binding  myself  on 
the  subject.  It  is  sufficient  to  say  that  I  entirely  concur  with  the  Vice-ChancellcJr  in 
holding  that,  on  the  true  construction  of  the  will  and  first  codicil,  taken  together,  G. 
H.  Arnold  took  an  estate  for  ninety-nine  years  only  determinable  on  his  death  :  and 
that,  on  his  decease  in  1844,  his  daughter  became,  and  that  the  Plaintiff'  as  her  eldest 
son  now  is,  entitled  to  the  freehold  estates  devised  by  the  will  and  codicil  as  tenant 
in  tail,  and  so  that  the  decree  in  the  original  suit  dismissing  the  bill  was  right. 

A  point  was  made  that  the  decree  ought  to  have  directed  an  inquiry  as  to  the 
copyhold  estates,  with  a  view  of  distinguishing  them.  But  the  answer  given  at  the 
Bar  was  satisfactory,  namely,  that  the  bill  sets  up  no  title  [590]  whatever  in  respect 
of  the  copyholds ;  and  there  is  no  suggestion  that  they  are  intermixed  or  that  there 
will  be  any  difficulty  in  obeying  the  decree  by  giving  up  possession  of  the  freeholds. 

With  respect  to  the  cross-suit  it  was  said,  that  the  Plaintiff  there  must  be  entitled 
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to  some  relief ;  for  that,  so  far  at  all  events  as  relates  to  the  copyholds,  his  title  is 
clear  ;  and  so  that  he  is  entitled  to  a  conveyance  from  the  infant  Plaintiff,  who,  it 
seems,  is  the  heir  at  law  of  the  surviving  trustee  named  in  the  codicil.  But  I  cannot 
concur  in  this  suggestion,  which  is  obviously  a  mere  afterthought  set  up  in  the  hope 
of  saving  some  of  the  costs.  Part  of  the  case  made  by  the  cross-bill  is,  that  the 
unattested  will  was  a  valid  disposition  of  all  the  testator's  copyhold  estates  operating 
as  a  revocation  of  the  prior  will  and  codicil,  and  so  defeating  altogether  the  legal 
interest  of  the  trustees  named  in  the  codicil.  The  plain  object  of  the  crossbill, 
apparent  from  all  its  statements  and  charges,  and  from  the  prayer,  was  to  establish  a 
title  under  G.  H.  Arnold  as  tenant  in  tail  to  all  the  property  devised  by  the  first  will 
and  codicil.  In  this  the  Plaintiff  has  wholly  failed,  and  his  bill  was  therefore  properly 
dismissed  with  costs.  I  think  indeed  that  the  decree  is  wrong  (by  what  was  evidently 
a  mere  oversight)  in  confining  the  dismissal  to  so  much  as  related  to  the  freeholds. 
The  Plaintiff  in  the  cross-suit  has  established  no  title  to  any  relief  whatever,  either 
as  to  freeholds  or  copyholds  ;  and  I  shall  therefore  strike  out  the  words  restricting 
the  dismissal  to  so  much  of  the  bill  as  sought  relief  as  to  the  freeholds.  The  cross- 
bill njust  be  dismissed  generally  with  costs.  This  is  a  very  unimportant  alteration, 
and  certainly  not  one  to  which  the  appeal  was  directed ;  and  I  therefore  must  dismiss 
the  appeal  with  costs. 

[591]     Attorney-General  v.  Glapham.     Before  the  Lord  Chancellor  Lord 
Cranworth.     Nov.  21,  22,  23,  25,  Dec.  1,  2,  8,  9,  1854;  Jan.  1.5,  1855. 

[S.  C.  24  L.  J.  Ch.  177  ;  1  Jur.  N.  S.  505 ;  3  Eq.  Rep.  702 ;  3  W.  R.  158.] 

Where  a  fund  is  raised  for  a  charitable  purpose,  like  that  of  founding  a  chapel,  and 
the  contributors  are  so  numerous  as  to  preclude  the  possibility  of  their  all  concurr- 
ing in  any  instrument  declaring  the  trusts,  and  such  a  declaration  of  trust  is 
made  by  the  persons  in  whom  the  property  is  vested  at  or  about  the  time  when  the 
sums  have  been  raised,  that  declaration  may  reasonably  be  taken  priind  facie  as  a 
true  exposition  of  the  minds  of  the  contributors. 

Parol  evidence  is  admissible  to  enable  the  Court  rightly  to  understand  in  what  sense 
words  are  used  in  a  deed,  just  as  evidence  is  afforded  by  a  dictionary  which  enables 
us  to  translate  a  foreign  language,  or  by  a  book  of  science,  which  gives  us  the 
meaning  of  words  of  art ;  but  where  the  aid  of  parol  evidence  is  invoked  for  the 
purpose  of  contradicting  the  express  provisions  of  a  deed,  then  such  evidence  is 
inadmissible. 

In  the  year  1751  some  members  of  the  Methodist  body,  followers  of  John  Wesley, 
purchased  a  chapel,  which  was  duly  conveyed  to  trustees,  upon  trust  that  the 
appointment  of  the  preachers  thereof  should  be  made  by  John  Wesley,  during  his 
life,  and,  after  his  death,  by  the  trustees.  Upon  an  information  in  1853,  filed  at 
the  relation  of  two  members  of  the  body  of  Wesleyan  Methodists,  for  the  purpose 
of  establishing  the  right  in  the  Conference  of  appointing  preachers  to  the  chapel, 
and  of  removing  those  of  the  trustees  who  asserted  the  right  of  appointment  in 
opposition  to  the  Conference  :  Held,  that  parol  evidence  was  inadmissible  to  prove 
that  the  provision  in  the  deed  giving  the  appointment  of  the  preachers  to  the 
trustees,  was  inconsistent  with  the  paramount  objects  of  its  founders,  and  would, 
after  the  death  of  John  Wesley,  clash  with  the  general  system  of  Methodism. 

The  expression  attributed  to  the  Lord  Chancellor  in  Attorney-General  v.  Hard//,  1  Sim. 
N.  S.  338,  with  respect  to  the  removal  of  dissentient  trustees,  observed  upon. 

The  information  in  this  suit  was  filed  at  the  relation  of  Thomas  Beaumont  and 
James  Middlebrook,  two  members  of  the  society  of  Wesleyan  Methodists  at  Birstal 
in  Yorkshire.  It  stated  that  the  religious  lx)dy  known  by  that  appellation  was  begun 
to  be  formed  by  John  Wesley  in  1739.  That  his  plan  was  to  unite  the  "members  " 
into  "societies,"  meeting  in  particular  localities  ;  to  appoint  "ministers  or  preachers" 
in  the  societies,  the  senior  being  called  the  "  assistant  preacher  or  minister,"  and 
"  stewards  "  for  the  temporal  concerns  of  the  societies.  That  the  "  societies  "  were 
subdivided  into  small  companies  called  "classes,"  the  members  of  which  were  charged 
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to  promote  each  other's  religious  edification,  and  one  of  them  was  called  the  "  class- 
leader."  That  when  the  societies  in  particular  neighluiurhoods  were  surticiently 
numerous,  they  were  divided  into  "  circuits,"  comprising  [592]  the  societies  contiguous 
or  conveniently  accessible  from  each  other.  That  "ministers  or  preachers"  were 
afterwards  appointed  to  particular  circuits,  who,  by  the  direction  of  the  "  senior  or 
assistant  preacher  or  minister"  itinerated  from  place  to  place  within  the  circuit  as 
occasion  might  require.  That  the  government  and  direction  of  the  entire  body  was 
originally  vested  in  John  Wesley  exclusively,  and  that  he  appointed  the  ministers  or 
preachers  in  the  societies  or  circuits. 

The  information  then  stated,  that,  in  1744,  John  Wesley  commenced  the  practice 
of  summoning  certain  of  the  ministers  and  preachers  to  meet  him  in  Conference  and 
assist  him  with  their  advice  in  the  exercise  of  his  jurisdiction  :  that  those  assemblies 
became  annual,  and  were  called  "The  yearly  Conference  of  the  people  called 
Methodists,"  and  that  after  its  organization,  John  Wesley  was  accustomed  to  act  in 
the  exercise  of  his  jurisdiction  in  accordance  with  the  opinion  of  the  majority  so 
assembled;  and  that  this  was  the  system  of  the  Methodists  in  operation  in  1750. 

The  information  then  stated,  that,  in  or  before  1750,  John  Wesley,  with  the 
assistance  of  his  brother  Charles  Wesley  and  William  Grimshaw,  formed  a  society  at 
Birstalin  the  West  Riding,  which  was  united  with  certain  neighbouring  societies  into 
the  "  Birstal  Circuit;  "  and  that  in  August  1751,  John  Wesley,  with  the  concurrence 
of  the  Conference,  appointed  John  Nelson  to  be  the  preacher  of  the  Birstal  circuit. 
That  in  or  before  that  year  the  society  at  Birstal  bought  a  close  of  land  there  upon 
which  they  built  a  tenement  and  offices,  part  of  which  they  appropriated  as  a  meeting- 
house and  the  other  part  as  a  residence  for  their  ministers  or  preachers  ;  and  that  the 
purchase-money  and  fund  for  building  was  provided  partly  by  the  voluntary  sub- 
scriptions of  the  [593]  memljers  of  the  society  and  others,  and  partly  by  money 
borrowed  at  interest  upon  the  personal  security  of  the  persons  to  whom  the  property 
was  conveyed  as  trustees. 

The  information  then  stated,  the  conveyance  by  indenture  of  bargain  and  sale 
dated  the  3d  December  1751,  of  the  premises  described  as  the  "New  Meeting 
House  "  and  appurtenances,  then  in  the  tenure  or  occupation  of  John  Nelson,  to  John 
Rhodes  and  eighteen  other  persons,  upon  trust  to  permit  and  suffer  John  Wesley,  and 
such  other  person  and  persons  as  he  should  for  that  purpose  from  time  to  time 
nominate  and  appoint,  at  all  times  during  his  life  at  his  will  and  pleasure,  to  have 
and  enjoy  the  free  use  and  benefit  of  the  said  premises — that  he  John  Wesley,  and 
such  person  or  persons  as  he  should  so  appoint,  might  therein  preach  and  expound 
God's  holy  word  ;  and  from  and  after  his  decease,  upon  similar  trusts  to  Charles 
Wesley  and  his  appointees,  during  his  life ;  and  from  and  after  his  decease,  upon 
similar  trusts,  to  William  Grimshaw  and  his  appointees,  during  his  life ;  and  from  and 
after  the  decease  of  the  survivor  of  them  John  Wesley,  Charles  Wesley,  and  William 
Grimshaw,  then  upon  trust,  that  the  parties  of  the  second  part  (the  nineteen  trustees 
to  whom  the  property  was  thereby  conveyed),  or  the  major  part  of  them,  or  the 
survivors  and  survivor  of  them,  and  the  major  part  of  the  trustees  of  the  said  house 
and  premises  for  the  time  being,  should  at  all  times  thereafter,  monthly  or  oftener, 
at  their  discretion  nominate  and  appoint  one  or  more  fit  person  or  persons  to  preach 
and  expound  God's  holy  word  in  the  said  house,  in  the  same  manner  as  near  as  might 
be  as  God's  holy  word  was  then  preached  and  expounded  therein  ;  and  upon  further 
trust,  that  when  and  as  often  as  any  of  the  .said  trustees  for  the  time  being  should 
happen  to  die,  or  other  than  the  said  trustees  already  appointed,  should  remove  their 
or  his  place  or  places  of  [594]  abode  or  residence  for  the  space  of  twelve  miles  or 
more  from  the  said  house,  or  should  resign  or  give  up  his  or  their  place  or  places, 
station  or  stations  of  such  trustee  or  trustees,  that  then  and  so  often,  so  soon  after- 
wards as  conveniently  might  be,  the  rest  of  the  trustees  for  the  time  being  should 
elect  and  choose  some  other  fit  person  or  persons  to  be  trustee  or  trustees  to  fill  up 
such  vacancies  and  keep  up  the  number  of  nineteen  trustees  ;  and  that  when  and  so 
often  as  the  number  of  the  trustees  in  whom  the  legal  estate  in  the  said  house  and 
premises  for  the  time  being  should  be  vested  should  be  reduced  to  the  number  of  five 
or  less,  that  then  and  so  often,  as  soon  as  conveniently  might  be  after  the  whole 
number  of  the  trustees  should  be  filled  up  and  made  nineteen,  the  trustee  or  trustees 
in  whom  the  legal  estate  should  be,  should  convey  and  assure  the  said  house  and 
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premises  to  the  use  of  themselves  or  himself  and  the  rest  of  the  said  trustees  for  the 
time  being  and  all  their  heirs  for  ever,  upon  the  same  trusts,  and  for  the  like  purposes, 
as  were  thereinbefore  declared,  and  so  from  time  to  time  for  ever  thereafter,  as  often 
as  the  said  trustees  should  be  reduced  to  the  number  of  five  or  any  leas  number, 
whereby  the  said  trusts  might  have  a  perpetual  duration  and  continuance,  and  might 
not  come  to  and  vest  in  the  heirs  of  any  surviving  trustee  ;  provided  always,  and  it 
was  thereby  declared,  that  every  such  preacher  or  minister  from  time  to  time 
appointed  as  aforesaid,  so  long  as  he  should  continue  in  his  said  office,  should  preach 
or  expound  twice  every  Sunday,  Christmas  Day,  New  Year's  Day  and  Good  Friday  ; 
to  wit,  in  the  morning  and  again  in  the  evening,  and  once  every  Thursday  in  the 
evening,  in  or  at  the  place  aforesaid,  as  had  been  usual  and  customary  to  be  done. 

The  information  then  stated  the  death  of  nine  of  the  trustees  named  in  the  deed 
of  1751 — the  erection  on  [595]  the  trust  estate  bj'  means  of  subscriptions  of  a 
cottage  used  by  the  stewards,  class-leaders  and  other  members  of  the  society  as 
occasion  required;  and  a  conveyance  dated  the  7th  May  1782,  made  by  the  surviv- 
ing trustees  of  the  first  part,  John  Wesley  and  Charles  Wesley  of  the  second  part, 
and  nine  other  persons  of  the  third  part,  whereby  the  parties  of  the  first  and  second 
parts  conveyed  the  premises  to  the  parties  of  the  third  part,  to  the  use  of  the  parties 
of  the  first  and  third  parts ;  and  that  a  declaration  of  trust  dated  the  8th  of  May 
1782,  was  made  between  the  same  parties,  whereby  after  reciting  the  fact  and  object 
of  the  original  purchase — the  conveyances  of  17.51  and  1782 — that  by  reason  of  the 
increase  of  members  and  hearers  the  said  preaching-house  had  become  insufficient, 
and  that  the  members  of  the  society,  as  well  as  the  parties  to  this  declaration,  had 
agreed  to  rebuild  and  enlarge  it,  and  that  over  and  above  the  spontaneous  contribu- 
tions, £350  would  be  wanted  to  defray  the  expense,  and  which  the  parties  had  agreed 
to  advance  upon  the  credit  of  the  rents  and  profits  to  arise  from  the  pews  and  seats, 
— It  was  declared,  that  the  premises  were  limited  to  the  parties  of  the  first  and 
third  parts,  as  concerning  the  messuage  or  tenement  with  the  stable,  hayloft,  shed, 
yard,  garden,  croft  and  other  conveniences  then  in  the  occupation  of  John  Shaw,  upon 
trust  that  the  trustees  and  the  survivors  of  them,  and  the  trustees  for  the  time  being,  to 
be  appointed  in  manner  thereinafter  mentioned,  should  permit  the  said  John  Wesley 
and  such  other  persons  as  he  should  from  time  to  time  appoint  during  his  natural  life, 
to  have  and  enjoy  the  free  use  and  benefit  of  the  said  premises — that  the  said  John 
Wesley  and  such  other  persons  as  he  should  appoint  might  therein  preach  and 
expound  God's  holy  word ;  subject,  nevertheless,  to  the  declaration  or  agreement 
therein  inserted  concerning  the  receipt  and  application  of  the  rents  and  profits  to 
arise  from  the  pews  or  [596]  seats  in  the  preaching-house  so  to  be  rebuilt  and 
enlarged  as  aforesaid  ;  and  after  his  decease,  upon  trust,  that  the  trustees  for  the 
time  being,  should  permit  the  said  Charles  Wesley,  and  such  per.sons  as  he  should 
from  time  to  time  appoint  during  his  life,  to  have  and  enjoy  the  said  premises  for  the 
purposes  aforesaid  ;  subject,  nevertheless,  to  such  declaration  or  agreement  concern- 
ing the  pews  or  seats  as  aforesaid ;  and,  from  and  immediately  after  the  decease  of 
the  survivor  of  them  the  said  John  AVesley  and  Charles  We.sley,  upon  trust  that  the 
trustees  for  the  time  being  should  from  time  to  time,  and  at  all  times  for  ever  there- 
after, permit  and  suffer  the  said  premises  to  be  held  and  enjoyed  for  the  purposes 
aforesaid,  by  such  persons  as  should  successively  be  chosen  and  appointed  to  preach 
in  the  said  house  by  the  trustees  of  the  premises  for  the  time  being  ;  and  such 
members  of  the  said  society  as  had  been  class-leaders  for  three  years  at  least  within 
any  of  the  circumjacent  villages  of  Birstal,  Great  Gomersal,  Little  Gomersal,  Birken- 
shaw,  Adwalton,  Drighlington,  Batley,  Carlinghow  and  Heckmondwike,  or  the 
major  part  of  such  trustees  and  class-leaders.  And  it  was  thereby  provided,  that  the 
said  persons  should  preach  no  other  doctrine  than  was  contained  in  Mr.  Wesley's 
"  Notes  upon  the  Old  and  New  Testament."  And  also,  that  they  should  preach  in  the 
said  house  twice  every  Sunday,  and  at  least  one  evening  in  every  week  ;  and  also, 
that  from  and  after  the  decease  of  the  survivor  of  them  the  said  John  Wesley  and 
Charles  Wesley,  every  person  who  should  be  so  appointed  to  preach  in  the  said 
house,  should  hold  and  enjoy  the  said  premises  and  exercise  the  function  or  office  of 
a  preacher  or  pastor  there,  only  during  the  goodwill  and  pleasure  of  the  major  part 
of  such  trustees  and  class-leaders  as  aforesaid ;  and  that  it  should  be  lawful  for  the 
major  part  of  such   trustees  and  class-leaders  to  deprive,  remove  or  suspend  the 
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preachers  or  pastors  of  the  said  society  [597]  for  the  time  being,  at  their  free  will 
and  pleasure  ;  and  to  substitute  and  appoint  other  preachers  or  pastors,  in  the  place 
of  him  or  them  so  deprived,  removed  or  suspended.  And  as  concerning  the  said 
then  lately-erected  house  or  cottage  with  the  appurtenances  then  in  the  occupation  of 
John  Hey,  upon  trust  that  the  said  trustees  and  the  survivor  of  them,  and  the 
trustees  for  the  time  being,  should  from  time  to  time  and  at  all  times  thereafter 
permit  and  suffer  such  persons  as  the  stewards  of  the  said  society  for  the  time  being 
should  appoint  to  serve  and  attend  the  preachers  or  pastors  of  the  said  society,  anil 
no  other  persons  to  have  and  enjoy  the  ground  rooms  of  or  belonging  to  the  said 
house  or  cottage.  And  as  concerning  the  chamber  of  or  belonging  to  the  said  house 
or  cottage  upon  trust  that  the  said  trustees  and  the  survivor  of  them,  and  the 
trustees  for  the  time  being,  should  from  time  to  time  and  at  all  times  thereafter 
permit  and  suffer  the  stewards,  class-leaders,  and  other  members  of  the  said  society 
to  have  and  enjoy  the  free  use  and  benefit  thereof,  to  the  intent  that  such  stewards 
might  therein  transact  the  business  and  concerns  of  or  relating  to  the  said  society, 
and  that  such  class-leaders  might  therein  meet  their  respective  classes  for  religious 
conference  and  instruction,  and  that  the  members  of  the  said  society  might  there  sit 
and  remain  during  the  intervals  of  preaching  on  the  Lord's  Day  or  other  days.  And 
it  was  thereby  further  declared,  that  all  and  every  the  said  tenements  and  premises 
were  by  the  thereinbefore  recited  indenture  limited  in  use  to  the  trustees  therein 
named  and  their  heirs  upon  this  further  trust,  that  they  and  the  survivors  of  them 
and  the  trustees  for  the  time  being  should,  from  time  to  time  and  at  all  times  from 
and  after  the  rebuilding  and  finishing  of  the  said  preaching-house,  permit  and  suffer 
the  stewards  of  the  said  society  for  the  time  being  to  let  or  demise  from  year  to  year 
and  no  longer  all  and  every  the  pews  and  seats  therein  for  such  yearly  rents  as  [598] 
to  them  the  said  stewards  for  the  time  being  should  appear  to  be  reasonable,  and  to 
receive,  apply  and  dispose  of  the  same  rents  in  such  manner  and  for  such  intents  and 
purposes  as  thereinafter  was  mentioned  ;  that  was  to  say,  in  the  first  place,  in  repaii- 
ing  and  supporting  the  said  premises  and  all  the  buildings  thereon  erected  or  to  be 
erected,  and  in  the  discharge  of  all  taxes  and  rates  which  should  be  imposed  on  the 
same  premises  or  any  part  thereof.  And  in  the  next  place,  in  payment  to  the  said 
persons  who  had  agreed  to  advance  the  said  sum  of  £350  the  amount  so  advanced  as 
therein  mentioned.  And  in  the  next  place,  the  said  stewards  for  the  time  being 
should  pay  and  allow  for  and  towards  the  maintenance  and  support  of  the  preachers 
or  pastors  of  the  said  society  for  the  time  being,  such  an  annual  sum  not  exceeding 
£10  a  year  as  should  appear  to  the  major  part  of  the  said  persons  who  had  so  as 
aforesaid  agree  to  expend  the  said  sum  of  £350,  or  of  the  survivors  of  them,  to  be 
reasonable  and  necessary ;  and  after  such  payments  as  thereinbefore  mentioned 
should  respectively  have  been  made,  then  the  stewards  of  the  said  society  for  the 
time  being  should  yearly  and  every  year  pay  all  the  rest  and  residue  of  the  rents  and 
profits  which  should  arise  from  such  pews  and  seats  unto  the  said  before-mentioned 
persons  for  and  towards  the  repayment  of  the  principal  monies  by  them  advanced 
and  expended  in  or  about  the  said  work  ;  all  the  said  payments  to  be  made  rateably 
and  in  jjroportion  to  the  several  sums  so  advanced  by  them  respectively.  And  after 
such  principal  monies  with  interest  should  be  fully  .satisfied  and  repaid,  then  the 
stewards  of  the  said  society  for  the  time  being,  should  from  time  to  time  and  at  all 
times  yearly  and  every  year  pay  and  apply  all  the  clear  rents  and  profits  to  arise 
from  the  said  pews  and  seats,  after  deducting  for  repairs  and  lasting  improvements 
of  the  said  premises,  and  all  other  just  and  necessary  reprises  for  and  towards  the 
maintenance  and  support  of  [599]  the  preachers  or  pastors  for  the  time  being  of  the 
said  society.  And  it  was  thereby  further  declared  and  agreed,  that  from  time  to  time 
and  at  all  times  after  the  decease  of  the  survivor  of  them  the  said  John  Wesley  and 
Charles  Wesley,  the  stewards  of  the  .said  society  should  be  appointed  and  displaced 
by  the  preachers  of  the  said  society,  and  the  trustees  of  the  said  premises  for  the 
time  being,  and  such  class-leaders  as  aforesaid,  or  the  major  part  of  such  preachers, 
trustees  and  class-leaders.  And  for  the  more  regular  appointing,  displacing,  suspend- 
ing or  continuing  of  the  preachers  and  stewards  of  the  said  society,  in  all  times 
coming  from  and  after  the  decease  of  the  survivor  of  them  the  said  John  Wesley  and 
.Charles  Wesley,  it  was  thereby  further  declared  and  agreed  that  pul)lic  notice  should 
be  given  of  the  time  of  holding  every  meeting,  for  the  purposes  aforesaid,  at  or  in  the 
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said  preaching-house  on  three  successive  Sundays,  immediately  after  evening  service 
there,  and  the  same  should  not  be  held  until  three  days  after  such  notice  given,  nor 
at  any  other  place  than  the  said  preaching-house.  And  it  was  thereby  further 
declared  that  all  and  every  the  said  tenements  and  premises  were,  in  and  by  the  said 
last  recited  indenture,  limited  in  use  to  the  trustees  therein  named  and  their  heirs, 
upon  further  trust  that  when  and  so  soon  as  the  said  trustees  should  by  death  be 
reduced  to  the  number  of  seven,  then  such  seven  surviving  trustees  should  within 
three  months  next  after  such  vacancy  convey  and  assure  the  said  tenements  and 
premises  with  the  appurtenances  unto  twelve  other  persons  (whom  they  the  said 
surviving  trustees  and  such  class-leaders  as  aforesaid,  or  the  major  part  of  them, 
should  in  that  behalf  appoint)  their  heirs  and  assigns  to  the  use  of  such  surviving 
trustees,  and  such  other  new  trustees  to  be  appointed  as  aforesaid,  and  of  their  heirs 
and  assigns  for  ever,  upon  the  trusts  and  for  the  intents  and  purposes  thereinbefore 
mentioned  and  expressed  concerning  the  same  premises  respectively,  [600]  and  so 
from  time  to  time  and  as  often  as  the  then  present  or  any  succeeding  trustees  should 
by  death  be  reduced  to  the  number  of  seven. 

The  information  then  stated  conveyances  of  the  5th  of  December  1809,  and  of 
the  12th  of  August  1812,  to  trustees  named  Crowther  and  Street,  of  a  tenement  and 
two  parcels  of  ground  adjacent  to  the  meeting-house,  which  were  purchased  by  the 
society  at  Birstal,  for  purposes  corresponding  with  or  auxiliary  to  those  of  the  original 
foundation,  and  that  the  premises  comprised  in  the  conveyance  of  December  1809, 
were  occupied  by  one  of  the  preachers  or  ministers  of  the  societj'  for  the  time  being 
with  the  consent  of  the  trustees  as  a  residence.  And  that  the  premises  comprised  in 
the  conve}'ance  of  1812,  except  so  much  as  formed  the  site  of  a  schoolhouse  which 
was  afterwards  erected  thereon,  was  occupied  in  like  manner  and  with  like  consent 
for  residential  purposes. 

The  information  then  stated  two  indentures  of  bargain  and  sale  dated  the  22d 
of  January  1818,  whereby  the  premises  comprised  in  the  indentures  of  1751,  1782, 
1809  and  1812,  respectively,  were  expressed  to  be  conveyed  to  seventeen  persons  as 
new  trustees,  and  also  a  further  conveyance  dated  the  7th  of  September  1835, 
describing  such  part  of  the  same  premises  as  was  comprised  in  the  deeds  of  1751  and 
1782,  as  being  now  in  the  occupation  of  the  Reverend  H.  Beech  and  J.  Stocks,  and 
such  other  part  as  was  comprised  in  the  deeds  of  1809  and  1812,  as  now  being  in  the 
occupation  of  the  Reverend  J.  Mortimer,  and  whereby  the  whole  premises  were  ex- 
pressed to  be  conveyed  b}'  the  survivors  of  the  trustees  named  in  the  conveyance  of 
1818,  to  the  use  of  some  of  such  survivors  and  of  other  persons  to  the  number  of 
nineteen  in  the  whole,  and  that  by  deed  dated  [601]  the  8th  of  September  1835, 
such  nineteen  persons  and  the  others  of  the  surviving  parties  to  the  preceding  deeds 
declared  the  trusts  to  be,  as  to  the  premises  mentioned  to  be  in  the  several  occupations 
of  the  Reverend  H.  Beech  and  J.  Stocks,  upon  the  trusts  expressed  in  the  deed  of 
1782,  and  as  to  the  premises  mentioned  to  be  in  the  occupation  of  the  Reverend  J. 
Mortimer  upon  trust  at  all  times  thereafter  to  permit  and  suffer  the  same  to  be  for 
the  habitation,  use,  or  residence  of  the  assistant  minister,  or  preacher,  who  should 
for  the  time  being  be  regularly  and  fairly  chosen  and  appointed  to  preach  and  officiate 
in  the  said  meeting-house  by  the  trustees  of  the  premises  for  the  time  being,  and  such 
members  of  the  said  society  called  Methodists  as  had  been  class-leaders  for  three  j'ears 
at  least  within  any  of  the  circumjacent  villages  therein  mentioned,  or  the  major  part 
of  such  trustees  and  class-leaders.  And  as  to  the  said  school-house,  upon  trust  at  all 
times  thereafter  to  permit  and  suffer  the  same  to  be  used,  occupied  and  enjoyed  for 
the  purpose  of  teaching  and  instructing  therein  on  the  Sabbath  days  the  children  of 
the  members  of  the  said  society  in  and  near  Birstal  as  aforesaid,  and  such  other 
children  as  should  from  time  to  time  be  selected  for  that  purpose  by  the  trustees  for 
the  time  being,  and  such  class-leaders  as  aforesaid,  or  the  major  part  of  such  trustees 
and  class-leaders,  by  such  teachers  and  masters  as  should  from  time  to  time  be 
nominated  and  appointed  for  the  purpose  aforesaid  by  the  trustees  for  the  time  being, 
and  such  class-leaders  as  aforesaid  or  the  major  part  of  such  trustees  and  class-leaders. 
And  it  was  thereby  further  declared  that  the  premises  stated  to  be  in  the  occupation 
of  the  Reverend  J.  Mortimer,  and  the  said  schoolhouse,  were  further  limited  to  the 
trustees  therein  named  upon  such  and  the  same  trusts  as  were  expressed  or  declared 
in  and  by  the  same  indenture  of  the  8th  of  May  1782,  of  or  concerning  the  premises 
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therein  comprised,  or  upon  [602]  or  for  such  and  so  many  of  the  same  trusts  as  were 
applicable  to  the  premises  stated  to  be  in  the  occupation  of  the  said  Iveverend  J. 
Mortimer  and  the  said  schoolhouse,  and  upon  no  other  trust  whatever. 

The  information  stated  a  further  purchase  by  the  trustees,  and  a  conveyance  to 
them  of  the  2.")th  of  April  1843,  of  a  small  piece  of  land  adjoining  the  other  premises 
upon  the  trusts  declared  by  the  deed  of  the  8th  of  September  18.'i5,  or  such  of  them 
as  were  then  subsisting  and  applicable  to  the  land  thereby  conveyed  ;  that  the  purchase- 
money  for  this  ground  was  provided  by  voluntary  contributions  and  otherwise  as  the 
purchase-money  for  the  original  property'  had  been  raised,  and  that  the  advances 
mentioned  in  the  deed  of  1782  had  been  long  since  repaid  with  interest. 

The  information  then  stated  the  deed-poll  of  the  28th  of  February  1784,  executed 
by  John  Wesley,  whereby  he  settled  the  regulations  and  powers  of  the  "  Conference  " 
declaring  the  persons  being  100  in  number  of  whom  it  was  to  consist,  that  their 
meetings  should  be  annual  and  the  act  of  their  majority  to  be  binding,  that  vacancies 
should  be  supplied  and  officers  be  chosen  by  the  Conference,  that  they  might  admit 
into  or  expel  persons  from  connexion  with  their  body  or  admit  persons  upon  trial 
to  be  preachers  and  expounders  of  God's  holy  word,  that  they  should  not  appoint  any 
person  to  the  use  and  enjoyment  of  any  chapels  belonging  to  the  Methodists  who 
was  not  either  a  member  of  Conference  or  admitted  into  connexion  with  them,  or 
upon  trial,  nor  appoint  any  person  for  more  than  three  years  to  any  chapel  except 
ordained  ministers  of  the  Church  of  England,  and  that  whenever  the  Conference 
should  be  reduced  to  forty  for  three  yearly  assemblies,  or  should  neglect  to  meet  for 
three  years,  its  powers  should  cease  and  the  chapels  [603]  should  vest  in  the  trustees 
upon  trust  to  appoint  preachers  and  to  use  and  enjoy  the  same  as  to  them  should 
seem  proper.  The  information  stated  that  these  regulations  were  assented  to  by  the 
entire  body  of  the  Methodists,  and  had  since  been  invariably  accepted  and  adhered 
to  by  that  body.  It  stated  also  that  the  supreme  government  of  the  body  had  vested 
in  the  Conference  exclusively,  subject  to  the  regulations  in  the  deed-poll  since  the 
death  of  John  Wesley  in  1791. 

The  information  then  stated  the  steps  taken  by  the  Conference  to  perfect  the 
organisation  and  secure  the  discipline  of  the  Methodist  body  : — the  constitution  of 
districts  in  1791,  under  which  the  Birstal  circuit  came  within  the  Leeds  district,  and 
the  settlement  of  the  scheme  of  trusts  for  their  meeting-houses  and  other  properties 
in  the  form  expressed  in  the  'model  deed'  of  the  3d  of  July  1832,  the  adoption  of 
which  was  recommended  by  the  Conference  to  the  connexion  at  large,  and  by  which 
model  deed  a  piece  of  ground,  intended  to  be  the  site  of  a  meeting  and  dwelling-house, 
school-room  and  burial-ground,  at  Halifax  in  Yorkshire,  was  conveyed  to  trustees, 
upon  trusts  suitable  to  such  property  belonging  to  Methodists,  providing  for  the 
erection,  repair  and  rebuilding  of  the  edifices,  the  appropriation  of  the  meeting-house 
for  the  exclusive  use  of  the  ministers  or  preachers  appointed  by  the  Conference,  and 
of  the  school-rooms  for  schools  under  its  regulation,  and  containing  also  power  for 
the  trustees  to  mortgage  the  property — to  secure  deljts  of  the  trust — to  let  the  pews 
and  houses  and  dispose  of  the  graves — receive  the  income — pay  the  outgoings  and 
expenses,  including  interest  on  trust  debts — and  to  apply  the  surplus  towards  the 
support  of  the  preachers  or  other  specified  purposes  beneficial  to  the  Methodists,  with 
provisions  for  the  meetings  of  the  trustees,  auditing  of  the  accounts  for  sale  of  the 
trust  [604]  property  with  consent  of  the  Conference,  and  in  certain  cases  without 
such  consent,  for  the  application  of  the  proceeds  for  specified  purposes  beneficial  to 
the  body,  and  for  the  appointment  of  new  trustees. 

The  information  averred  that  the  declarations  of  trust  of  the  properties  acquired 
in  17.51,  1809  and  1812,  were  none  of  them  contemporaneous  with  the  acquisition  of 
the  property;  that  the  declaration  of  1751  was  originally  defective,  and  that  the 
lapse  of  time  and  alteration  of  circumstances  had  rendered  it  inappropriate,  and  that 
the  declarations  of  183-5  and  1843  were  also  defective  and  inappropriate;  that  the 
paramount  intention  of  the  purchasers  of  1751  was,  that  the  property  should  be  held 
by  the  trustees  for  a  meeting-house  in  accordance  with  the  constitution  of  Methodism  ; 
and  that  the  paramount  intention  of  those  who  ac(juired  the  other  premises  subse- 
quently was,  that  they  should  he  held  and  appropriated  upon  trusts  ancillary  to  the 
chapel  trust  and  in  accordance  with  the  constitution  of  Methodism,  having  regard  to 
the  different  natures  of  the  properties.     The  information  stated  that,  with  the  consent 
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of  the  trustees,  the  society  at  Birstal,  and  the  preachers  or  ministers,  stewards,  class- 
leaders  and  other  officers  thereof  had  always  had  and  enjoyed  the  actual  occupation 
of  the  premises,  in  conformity  with  the  original  intentions  and  the  constitution  of 
Methodism,  which  had  in  some  respects  led  to  acts  not  apparently  provided  for  by 
the  declarations  of  trust ;  that  it  was  not  in  accordance  with  the  constitution  of 
Methodism  that  the  appointment  or  removal  of  the  preachers  or  ministers  of  a  chapel 
should  belong  to  the  trustees  ;  that  the  entiie  control  over  the  stationing  and  removal 
of  preachers  or  ministers  was  inherent  in  the  Conference  ;  that  it  was  not  possible  to 
obtain  the  services  of  preachers  or  ministers  belonging  to  the  Methodist  body  other- 
wise than  in  accordance  with  the  provisions  of  the  [605]  deed-poll ;  and  that  the 
trustees  had  never  appointed  or  removed  any  of  such  preachers  or  ministers. 

The  information  stated  that,  in  1846,  a  debt  of  £1150  was  owing  on  the  trust 
account  in  respect  of  so  much  of  the  cost  of  the  purchases  and  buildings  as  had  not 
been  raised  by  voluntary  subscription,  and  that  the  debt  was  in  the  same  year  in- 
creased to  £1800  by  the  excess  of  expense  in  the  rebuilding  and  enlargement  of  the 
chapel  beyond  what  was  raised  by  subscription  ;  that  the  course  had  been  to  borrow 
this  money  on  the  promissory  notes  of  the  trustees,  which  were  renewed  and  changed 
from  time  to  time  ;  and  the  information  stated  the  names  of  the  makers  and  payees 
of  the  existing  notes  and  the  sums  respectively  due  upon  them. 

The  information,  after  stating  a  resolution  which  the  trustees  had  made  in  1846 
for  the  appointment  of  some  new  trustees  and  the  settlement  of  the  chapel  affairs 
upon  the  Conference  plan,  stated  that  there  were  now  four  vacancies  in  the  trustee- 
ship ;  that  five  of  the  Defendants,  J.  Fawcett,  D.  Hopkinson,  A.  Livesey,  B.  Sands 
and  W.  Burrell,  had  ceased  to  be  members  of  the  Methodist  body  and  had  joined 
some  other  religious  communions  ;  that  they  ought  to  be  removed  from  being  trustees, 
and  that  new  trustees  should  be  appointed.  And  the  information  averred  that  the 
Conference  was  sufficiently  represented  in  the  suit  by  the  Defendants  the  Rev.  John 
Scott,  the  president,  and  the  Rev.  J.  Farrer,  the  secretary. 

The  information  prayed  that  it  might  be  declared  that  the  meeting  or  preaching- 
house,  chapel,  lands  and  premises  comprised  in  the  deed  of  1751  were  acquired  by 
the  original  trustees,  subject  to  trusts  appropriating  the  same  as  a  place  of  religious 
worship  for  the  people  called  [606]  Methodists  in  the  connexion  of  the  late  John 
Wesley,  and  to  be  used  in  accordance  with  the  religious  constitution  of  the  said  people  ; 
and  that  it  might  be  declared  that  the  buildings,  lands  and  premises  comprised  in 
the  deeds  of  1809,  1812  and  1843,  respectively,  were  acquired  by  the  trustees  subject 
to  trusts  appropriating  the  same  foi-  purposes  corresponding  with  or  auxiliary  to  the 
purposes  for  which  the  premises  comprised  in  the  deed  of  1751  were  then  applicable  ; 
and  that  it  might  be  declared  that  the  deeds  of  1751,  1809,  1812  and  1843,  did  not 
sufficiently  declare  or  adequately  provide  for  the  objects  of  the  foundations,  and  that 
the  trust  premises  ought  henceforth  to  be  held  and  appropriated  by  the  trustees 
thereof  for  the  time  being,  upon  such  scheme  of  trusts  as  would  best  effectuate  the 
object  of  the  foundations,  regard  being  had  to  the  existing  circumstances  of  the  case. 
That,  if  the  Court  should  think  proper,  the  five  Defendants  who  had  cea.sed  to  be^ 
members  of  the  Methodist  body  might  be  removed  from  being  trustees,  and  that  new 
trustees  might  be  appointed  to  supply  the  existing  vacancies  and  any  other  vacancies, 
occasioned  by  the  decree  ;  and  that,  if  it  .should  appear  to  the  Court  that  the  "  model 
deed  "  of  1832  contained  a  fit  and  proper  scheme  of  trusts  for  carrying  the  objects  of ' 
the  aforesaid  foundations  into  effect,  regard  being  had  to  any  declarations  the  Court 
might  make  on  the  subject,  and  regard  being  also  had  to  the  existing  circumstances 
of  the  case,  then  that  the  trust  properties  might  be  vested  in  the  continuing  and  new 
trustees,  upon  the  trusts  of  the  said  "model  deed  ;"  or,  if  the  Court  did  not  approve 
of  the  "model  deed,"  then  that  the  Court  might  approve  and  settle  a  scheme  of 
trusts  fit  and  proper  for  carrying  the  objects  of  the  foundation  into  effect,  and  that 
the  trust  properties  might  be  vested  upon  the  trusts  embodied  in  such  .scheme. 

[607]  When  the  cause  came  on  to  be  heard  before  the  Vice-Chancellor  Wood  (10 
Hare,  540),  the  Defendants  J.  Fawcett,  D.  Hopkinson,  A.  Livesey,  B.  Sands  and  AV. 
Burrell,  five  of  the  trustees  of  the  chapel,  who  dissented  from  the  views  of  the 
relators,  appeared  and  opposed  the  relief  sought  by  the  information.  The  Vice- 
Chancellor,  however,  being  of  opinion  that  the  relators  were  entitled  to  a  declaration 
establishing  the  right  of  the  Conference  to  appoint  the  preachers  to  the  chapel  in 
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(luestion,  made  the  following  decree: — "1.  It  appearing  to  the  Court  that,  at  the 
date  of  the  indenture  of  the  3d  day  of  December  1751,  in  the  information  filed  in 
this  cause  mentioned,  the  building  called  '  The  New  Meeting-house  '  therein  mentioned, 
situate  at  Birstal  in  the  county  of  York,  was  erected  hy  and  for  the  use  of  the  society 
originally  formed  under  the  ministry  of  John  Nelson  in  the  said  information 
mentioned  ;  and  that,  at  the  date  of  the  said  indenture,  such  society  had  been  united 
to  and  formed  part  of  a  larger  association  organised  by  the  Rev.  John  Wesley,  and 
by  him  styled  '  The  people  called  Methodists  ; '  and  that  such  larger  association  con- 
sisted of  societies,  several  of  which  were  respectively  united  together  in  circuits  ;  and 
that,  for  each  of  such  circuits,  travelling  preachers  were  from  time  to  time  appointed 
to  minister  in  the  chapels  of  the  circuit  by  the  said  John  Wesley,  with  the  advice  of 
certain  preachers  called  together  by  him  to  a  yearly  Conference,  one  of  which  preachers 
was  styled  'The  Assistant,'  and  was  appointed  to  take  charge  of  the  societies  in  the 
circuit  and  of  the  other  preachers  therein,  and  that  such  travelling  preachers  alone 
performed  the  regular  ministrations  and  services  in  the  several  chapels  of  the  circuit ; 
and  it  further  appearing  that,  at  the  date  of  the  said  indenture,  the  said  society  at 
Birstal  was  united  with  several  other  societies  in  a  circuit  called  the  Birstal  circuit. 
2.  This  Court  doth  declare,  that  the  said  meetiiig-[608]-house  or  chapel  and  premises 
in  the  said  indenture  mentioned  were  intended  and  ought  at  all  times  to  be  used, 
occupied  and  enjoyed  as  a  place  of  religious  worship  for  the  said  society  at  Birstal  of 
the  said  people  called  Methodists,  and  for  such  other  services  and  meetings  as  may 
be  duly  held  therein,  in  accordance  with  the  rules  and  regulations  of  the  said  people 
called  Methodists.  3.  And  doth  declare  that,  according  to  the  true  intent  and 
meaning  of  the  said  indenture,  the  preacher  or  minister  therein  referred  to  and 
directed  to  be  appointed  as  therein  mentioned,  was  intended  to  be  and  ought  at  all 
times  to  be  one  of  the  preachers  of  the  circuit  of  which  the  said  society  at  Birstal 
may  form  a  part.  4.  And  it  further  appearing  to  the  Court  that  the  said  circuit 
preachers,  and  in  particular  those  of  the  Birstal  circuit,  were,  at  and  before  the  date 
of  the  said  indenture  and  at  all  time  thereafter  during  the  lifetime  of  the  said  John 
Wesley,  appointed  either  by  the  said  John  Wesley  with  the  advice  of  the  said  Con- 
ference, presided  over  by  the  said  John  Wesley  ;  and  that  during  the  lifetime  of  the 
said  John  Wesley  the  members  of  such  Conference  were  defined,  and  the  mode  of 
continuing  the  same  regulated  by  a  certain  deed-poll,  dated  the  28th  day  of  February 
1784  ;  and  that,  since  the  death  of  the  said  John  AVesley,  the  appointment  of  all  the 
circuit  preachers,  and  in  particular  of  the  preachers  in  the  said  Birstal  circuit,  has 
been  made,  and  that  according  to  the  rules  and  regulations  of  the  said  people  called 
Methodists  such  appointment  ought  to  be  made,  by  the  said  Conference  only.  5.  This 
Court  doth  declare  that  the  trusts  contained  in  the  said  indenture  with  reference  to 
the  appointment  of  a  preacher  in  the  said  chapel,  after  the  decease  of  the  survivor  of 
John  Wesley,  Charles  Wesley  and  William  Grimshaw,  therein  mentioned,  by  the 
major  part  of  the  trustees  for  the  time  being  of  the  said  indenture,  cannot  [609]  be 
carried  into  effect  consistently  with  the  due  appointment  of  such  preacher  or  minister 
as  by  the  said  indenture  was  intended  to  be  provided  for  the  said  chapel ;  and  that 
the  said  trust  premises  ought  at  all  times  to  be  held  by  the  trustees  for  the  time  being, 
acting  under  the  said  indenture,  upon  trust  to  permit  and  suffer  such  per.sons,  being 
preachers  or  ministers  of  the  Birstal  circuit,  or  of  the  circuit  of  which  the  said  society 
at  Birstal  may  for  the  time  being  form  part,  as  shall  from  time  to  time  l)e  duly 
appointed  by  the  said  conference  for  that  purpo.se,  to  have  and  enjoy  the  free  use  and 
benefit  of  the  said  trust  premises  in  accordance  with  the  trusts  hei'cby  declared  ;  and 
also  to  permit  such  services  and  meetings  to  be  performed  and  held  therein,  and  by 
such  person  or  persons,  and  in  such  manner  as  shall  be  in  accordance  with  the  rules 
and  regulations  of  the  said  people  called  Methodists.  6.  And  doth  declare  that  the 
indenture  of  the  8th  day  of  May  1782,  in  the  said  information  mentioned,  so  far  as 
it  purports  in  any  way  to  vary  the  trusts  in  the  said  indenture  of  the  3d  day  of 
December  1751  contained,  with  reference  to  the  nomination  and  appointment  of 
trustees  under  such  indenture,  or  with  reference  to  the  nomination  and  appointment 
of  a  minister  or  preacher,  and  so  far  as  it  purports  to  confer  on  the  persons  therein 
named  or  described  the  power  of  removing  or  suspending  any  preacher  or  minister, 
or  otherwise  to  subject  the  premises  therein  comprised  to  any  trusts  which  are  incon- 
sistent with  the  rules  and  regulations  of  the  said  people  called  Methodists,  is  void 
and  of  no  effect." 


646  ATTORNEY-GENERAL   V.    CLAPHAM  4 DE  0.  M.  &  0.  610. 

The  decree  proceeded  to  deal  in  like  inaiiiier  with  the  deeds  of  1809,  1812  and 
1843.  It  did  not  remove  the  five  Defendants  who  op[)o.sed  the  views  of  the  relators, 
and  it  gave  all  parties  their  costs  of  the  snit,  to  be  raised  by  sale  or  mortgage  of  the 
trust  premises. 

[610]  The  five  Defendants,  who  opposed  the  views  of  the  relators,  now  appealed 
to  the  Lord  Chancellor. 

The  following  works  and  documentary  evidence  were  referred  to  during  the 
argument,  as  affording  evidence  or  information  relating  to  the  origin  and  foundation 
of  the  trusts  generally,  and  the  intentions  of  John  Wesley  with  regard  to  them,  and 
to  the  foundation  of  the  Birstal  society  and  meeting-house.  The  original  rules  of 
the  society  signed  by  John  and  Charles  Wesley  dated  1743,  in  the  Eighth  Volume  of 
Wesley's  Life  and  Works  ;  Grindrod's  Compendium  of  the  Laws  and  Kegulations  of 
Wesleyan  Methodism ;  Myles's  Chronological  History,  two  editions,  which  varied  in 
some  particulars  ;  and  the  Journal  of  Mr.  John  Nelson,  preacher  of  the  Gospel, 
published  in  1851,  and  the  Minutes  of  Conference.  It  was  also  in  evidence,  that  in 
the  Minutes  of  Conference  of  the  year  1749,  when  questions  had  arisen  as  to  the 
proper  mode  of  settling  the  chapels  intended  to  be  appropriated  to  the  Methodist 
body,  a  form  of  a  deed  prepared  under  the  sanction  of  John  Wesley  was  given, 
whereby  the  object  might  most  conveniently  be  obtained  ;  and  it  appeared  that  the 
deed  of  1751,  corresponded  in  almost  every  particular  with  the  model  deed  of  1749, 
with  the  exception  that  in  the  deed  of  1749,  the  power  of  appointing  preachers  after 
the  death  of  John  and  Charles  Wesley  was  given  to  the  Conference,  while,  by  the 
deed  of  1751,  such  power  was  expressly  conferred  on  the  trustees  for  the  time  being 
of  the  chapel.  Some  entries  in  the  Journal  of  Mr.  John  Nelson,  preacher  of  the 
Gospel,  publi.shed  in  1851,  were  sought  to  be  used  by  the  relators  as  evidence  ;  but 
the  Lord  Chancellor  refused  to  admit  them  as  such  without  further  proof  of  their 
authenticity.  The  Journal  contained  the  following  letter  from  John  Nelson  to  John 
Wesley,  and  was  referred  to  frequently  in  the  argument  and  also  commented  upon 
in  the  judgment  of  the  Vice-Chancellor  Wood  : — 

[611]  "  Dear  Father  in  the  Lord, — My  most  earnest  prayers  with  my  best  love 
for  you  and  your  brother  are,  that  God  may  prosper  His  work  in  your  hands  more 
and  more.  .  .  .  The  stewards  and  trustees  of  the  chapel  we  are  building,  and 
which  is  now  slated,  desire  you  to  give  them  advice  how  the  writings  must  be  made 
which  are  to  convey  the  power  into  the  hands  of  seven  men  to  be  as  trustees,  and 
for  what  use  the  house  and  ground  are  to  be  employed ;  and,  as  it  is  intended  for 
pious  uses,  whether  it  must  not  be  enrolled  in  Chancery.  They  desire  you  to  send 
a  copy  of  the  deeds  of  some  of  the  houses  you  have  been  concerned  in  as  soon  as 
possible,  for  all  is  in  the  hands  of  one  man,  and  if  he  should  die  it  would  cause  great 
confusion  before  things  could  be  properly  settled.  We  all  desire  an  interest  in  your 
prayers  and  your  advice  in  this  particular.  God  hath  opened  the  hearts  of  the 
people  beyond  expectation,  and  we  trust  He  will  send  help  from  some  quarter  that 
we  may  finish  what  we  have  begun  in  His  name.  I  am  employed  in  hewing  stones 
in  the  daytime,  and  at  night  calling  sinners  to  the  blood  of  Jesus.  My  wife  joins 
with  me  to  you  and  your  brother  and  all  the  Church  of  God  in  that  place.  We  think 
you  are  long  in  coming  to  see  us.  May  God  hasten  you  hither. — I  am  your 
unworthy  son  in  the  Gospel,  John  Nelson. 

"Birstal,  Yorkshire,  August  19,  1750." 

Mr.  Eolt  and  Mr.  Little,  for  the  relators,  in  support  of  the  Vice-Chancellor's 
decree.  We  submit  first,  that  the  deed  of  1751  does  not  correctly  represent  the 
wishes  and  intentions  of  the  original  founders,  and  that  it  ought  to  be  rectified  :  and, 
secondly,  if  the  Court  is  of  opinion  that  there  is  no  mistake  in  the  deed,  then  that, 
having  regard  to  the  evidence  in  the  cause,  it  is  manifest  that  the  deed  does  not 
adequately  [612]  provide  for  the  objects  which  the  founders  had  in  view  ;  and  that 
in  order  to  effectuate  the  paramount  intention  of  the  founders,  which  was  to 
appropriate  the  chapel  as  a  place  of  religious  worship  for  the  people  called  Methodists 
in  the  connexion  of  John  Wesley,  the  power  of  appointing  preachers  ought  to  rest 
in  the  Conference  alone  ;  and,  therefore,  the  provision  in  the  deed  vesting  the  power 
of  appointment  in  the  trustees  must  be  rejected  as  being  inconsistent  with  such 
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paramount  intention.  In  fact,  the  deed  itself  shews,  that  we  must  look  beyond  it  for 
the  proper  exposition  of  its  trusts,  and  that  it  must  ho  reformeil  as  not  accurately 
representing  the  intentions  of  the  original  suhscrihcrs,  who  alone  and  not  the  trustees 
must  be  regarded  as  the  competent  authorities  to  declare  the  nature  of  the  trusts, 
Price  V.  llatlummy  (6  Mad.  304).  The  necessary  result  of  not  reforming  the  deed  in 
this  particular  is  to  withdraw  the  chapel  from  the  Conference  altogether.  The 
Journals  of  John  Wesley  and  John  Nelson  clearly  shew,  that  their  views  of  the 
character  and  object  of  the  deed  of  1751  were  such,  as  that  the  regulation  of  the 
discipline  and  doctrine  of  the  chapel  should  be  subordinate  to  the  Conference  ;  the 
powers  exercised  by  which  bodj'  is  the  necessary  and  legitimate  development  of  the 
system  of  John  Wesley  himself,  and  an  essential  part  of  the  constitution  of 
Methodism.  [The  Lord  Chancellor.  Nelson's  Journal  printed  upwards  of  a 
hundred  and  twenty  years  after  it  was  composed  cannot  be  admitted  as  evidence  of 
facts  occurring  a  hundred  and  twenty  years  before  it  was  printed.]  The  Defendants 
have  admitted  its  authority.  [The  Solicitor-General.  But  we  have  not  admitted 
its  admissibility  as  evidence.]  They  are  clearly  admissible  as  containing  contempor- 
aneous historical  evidence  of  the  meaning  of  the  words  of  the  deed  of  1751,  directing 
the  appointment  of  preachers  to  [613]  expound  God's  Holy  Word  in  the  same  manner 
as  it  was  then  expounded  in  the  lifetime  of  John  and  Charles  Wesley,  Shore  v.  JJ'ihrm 
(9  CI.  &  Fin.  355).  In  the  case  of  AUorneii-General  v.  Drumiiiond  (1  Dr.  &  War.  353  ; 
see  p.  375;  S.  C.  on  appeal,  2  H.  L.  Cas.  837),  Lord  St.  Leonards  said,  "What  I  am 
prepared  to  act  on  subject  to  correction  is  this ;  I  shall  admit  evidence,  or,  if  not 
furnished,  I  will,  if  necessary,  look  for  evidence  in  history,  in  records  and  Acts  of 
Parliament,  in  the  knowledge  of  the  times,  in  the  writings  of  men  of  different 
persuasions  on  ecclesiastical  subjects.  ...  I  reject,  therefore,  at  once,  all  evidence 
which  goes  to  shew  what  the  founders  thought,  what  their  opinions  were,  in  order 
to  put  a  construction  on  this  deed  ;  but  I  shall  not  exclude  evidence  to  shew  me  what 
they  did." 

The  length  of  time  which  has  elapsed  affords  no  bar  to  the  relief  prayed,  for  if  it 
is  either  admitted  or  proved,  that  the  deed  as  drawn  was  not  in  accordance  with  the 
spirit  of  its  founders,  this  Court  will  rectify  it  after  any  lapse  of  time,  The  Attorneii- 
General  v.  The  Earl  of  Stainfwd  (1  Phil.  737),  especially  when  the  practice  of  appoint- 
ing preachers  has  confessedly  rested  with  the  Conference,  and  been  exercised  by  them 
for  upwards  of  seventy  years.  We  also  rely  upon  the  observations  of  the  late  Vice- 
Chancellor  of  England  in  the  case  of  Dr.  Warren,  which  is  to  be  found  in  Grindrod's 
Compendium,  p.  371,  App.  III.,  where  His  Honour  is  reported  to  have  said,  "It  is 
to  be  observed  that  the  deeds  of  trust  are  not,  according  to  my  humble  apprehen.sion, 
to  be  construed  merely  with  regard  to  the  words  that  may  happen  to  be  contained 
in  the  deeds  themselves ;  but  must  be  construed  and  looked  at  as  part  and  parcel  of 
the  whole  machinery  by  which  the  great  body  of  Wesleyan  Method-[614]-ists, 
amounting  to,  I  believe,  nearly  a  million  of  people,  is  kept  together,  and  by  which 
Methodism  is  itself  carried  on.  I  think  I  should  take  a  very  narrow  view  of  the 
case  if  I  contented  myself  with  merely  looking  at  the  words  of  the  trust  deed,  and 
not  going  further  and  considering  whether,  from  the  very  nature  of  the  transaction 
and  the  matters  connected  with  it,  some  circumstances  extrinsic  of  the  deed  must 
not  be  taken  into  consideration." 

Though  we  should  not  have  appealed  on  the  points,  yet  we  submit  that  the  Vice- 
Chancellor  has  miscarried  in  not  removing  the  five  trustees  whose  avowed  opinions 
are  in  hostility  to  that  of  the  Conference,  In  the  Matter  of  the  Norwich  Charities  (2  M. 
&  C.  275),  and  we  rely  on  the  observations  of  your  Lordship  in  the  case  of  The 
Attirrneii-General  v.  HanJij  (1  Sim.  N.  S.  338;  see  p.  357)  as  to  the  expediency  of 
removing  trustees  whose  conduct  clearly  indicates  a  want  of  sympathy  with  the 
feelings  and  interests  of  those  of  whose  rights  they  are  the  guardians.  The  decree 
is  also  wrong  in  allowing  the  Defendants  their  costs  out  of  the  estate. 

Mr.  W.  M.  James  appeared  for  the  President  and  Secretary  of  the  Conference, 
and  for  the  trustees  who  supported  the  views  of  the  Conference. 

The  Solicitor-General,  Mr.  Craig  and  Mr.  Cairns,  for  the  Defendants,  the  five 
trustees,  who  were  the  Appellants. 

There  is  not  one  tittle  of  legitimate  evidence  in  support  of  the  Plaintiffs' contention, 
which  rests  solely  on  assumption  that  the  deed  of  1751  did  not  carry  into  effect  the 
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wishes  of  the  original  subscribers  ;  nor  is  there  anything  in  the  pleadings  to  justify 
a  declaration  to  that  [615]  eflTect.  On  the  contrary,  the  express  provision  in  the 
deed  itself,  which  furnishes  the  best  exposition  of  the  paramount  intention,  negatives 
such  assumption  ;  and  no  extrinsic  evidence  is  admissible  to  contravene  its  plain 
import.  Thus,  in  the  language  of  Baron  Parke,  in  his  opinion  in  the  House  of  Lords 
in  Ladji  HewUys  case,  "The  deed  must  speak  for  itself,  no  matter  what  she 
intended  to  have  done,  even  though  it  should  be  proved  by  her  own  mouth,  still  less 
what  it  may  be  supposed  she  wished  to  have  done.  The  sole  question  is,  what  is  the 
meaning  of  the  deed?"  Shme  v.  Wihon  (9  CI.  &  Fin.  355  ;  see  p.  558).  And  to  the 
same  effect  are  the  observations  of  Lord  St.  Leonards  in  the  case  of  The  Attorneij- 
General  v.  Druinmond  (1  Dru.  &  War.  353),  and  Lord  Cottenham  on  appeal  (2  H.  L. 
Cas.  837) ;  nor  is  either  of  these  cases  an  authority  for  the  admission  of  the  Journals 
of  Wesley  or  Nelson,  or  Myles's  Chronological  History,  the  two  editions  of  which  do 
not  agree.  The  utmost  latitude  which  has  been  allowed  with  respect  to  the  reception 
of  extrinsic  evidence  has  been  to  admit  the  history  and  literature  of  the  day  to 
expound  the  terms  used  in  the  vocabulary  of  the  age  with  respect  to  matters  of 
doctrine,  but  history  cannot  be  received  as  a  proof  of  a  private  right  or  a  particular 
custom,  2  Phill.  on  Evidence,  p.  123,  ed.  9.  Here  the  evidence  is  received,  not  with 
reference  to  a  matter  of  doctrine,  but  of  fact.  And  even  assuming  that  extrinsic 
evidence  might  have  been  admissible  to  explain  any  ambiguity  on  the  face  of  the 
deed,  yet  in  the  present  case  the  deed  is  not  only  not  ambiguous  but  most  explicit. 
John  Nelson's  letter  is  clearly  inadmissible,  but,  if  admitted,  it  contradicts  the  Vice- 
Chancellor's  theory  as  to  the  constitution  of  Methodism,  and  of  the  preachers  being 
necessarily  itinerant ;  for  John  Nelson  describes  himself  as  "hewing  stones  in  the 
daytime  and  winning  [616]  souls  at  night;"  and  the  very  fact  of  the  deed  of  1751 
being  different  from  the  "model  deed"  of  1749  in  the  particular  as  to  the 
appointment  of  preachers  after  John  Nelson's  inquiry  of  Wesley  how  "the  writings 
were  to  be  made  "  with  reference  to  the  conveyance  to  the  trustees,  is  a  proof,  if 
proof  were  wanting,  that  the  original  subscribers  did  not  intend,  while  deferring  to 
the  supremacy  of  John  Wesley,  to  bind  themselves  to  the  authority  of  an  unknown 
body  who  might  succeed  him.  If  it  is  true  that  the  authority  of  Conference  with 
respect  to  the  appointment  of  preachers  is  essential  to  the  constitution  of  Methodism, 
then  it  is  equally  true  that  the  original  subscribers  of  the  deed  of  1751  did  not 
intend  to  become  part  of  that  constitution.  The  Vice-Chancellor  has  said  that  the 
power  of  appointing  the  preachers  ought  to  be  in  the  Conference,  and  that  in  so 
declaring  he  is  giving  effect  to  the  paramount  intention  of  the  founders ;  but  the 
doctrine  of  paramount  intention,  though  sometimes  applied  in  the  construction  of 
wills,  is  never  applied  in  construing  deeds  :  he  has  also  said  that  the  power  of 
appointing  the  ministers  of  this  chapel  cannot  rest  with  the  trustees,  without  being 
repugnant  to  the  constitution  of  Methodism  ;  but  the  best  refutation  of  such  a 
doctrine  is  the  fact  that  John  Wesley  himself,  after  the  date  of  the  deed-poll  of  1784, 
by  his  will  devised  this  chapel  at  Bath  to  trustees  to  appoint  its  ministers.  It  is 
also  to  be  observed  that  the  deed-poll  of  1784,  which  is  in  part  only  set  forth  in  the 
information,  does  not  warrant  the  deduction  that  this  chapel  was  intended  to  be 
handed  over  to  the  authority  of  Conference,  for  that  deed  was  only  applicable  to 
chapels  settled  in  a  manner  in  which  this  was  not,  namely,  to  those  chapels  founded 
either  by  Wesley  himself  or  others,  but  in  each  case  where  the  power  of  appointment 
was  ultimately  vested  in  the  Conference,  the  object  being  to  define  the  term  '  Con- 
[617]-ference.'  Moreover,  applying  the  principles  laid  down  in  Lmh/  Heu'lei/s  case 
(9  CI.  &  Fin.  355),  the  Conference,  after  the  death  of  Wesley,  being  a  very  differently 
constituted  body,  both  in  doctrine  and  discipline,  from  that  founded  by  and  co- 
existent with  John  Wesley,  and  in  one  essential  particular,  viz.,  that  of  separation 
from  the  Church  of  England,  would  not  be  entitled  to  appoint  the  preachers. 

With  respect  to  the  argument  drawn  from  the  usage  of  Conference  in  appointing 
preachers  to  this  chapel,  the  answer  is,  that  no  usage  can  prevail  against  an  express 
declaration  of  trust,  or  in  the  words  of  Lord  Cottenham,  "  Contemporaneous  u.sage  is, 
indeed,  a  strong  ground  for  the  interpretation  of  doubtful  words  or  expression!?,  but 
time  affords  no  sanction  to  established  breaches  of  trust,"  Drummond  v.  The  Attorney- 
General  (2  H.  L.  Cas.  837,  see  p.  861);  nor  can  the  argument  be  ever  legitimately 
advanced,   except  where   the    instrument    is  in  ambiguous  language,    Shelford    on 
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Charitalile  Uses,  p.  562 ;  Attoniei/-Geiirnil  v.  Munhwh  (1  Do  G.  M.  i^-  (t.  Sfi) ;  Atlorni'ij- 
General  v.  Pearson  (3  Mer.  400).  The  evidence  in  this  ease  goes  the  length  of  shewing 
acts  amounting  only  to  an  usurpation  ;  but  the  fact  is,  that  the  trustees  have  never 
relinquished  the  right,  though  they  have  been  all  along  desirous  of  acting  har- 
moniously with  the  Conference.  That  this  right  was  not  only  never  relinquished,  but 
never  intended  to  be  relinquished,  is  clearly  shewn  by  reference  to  the  articles  of 
pacification,  as  given  in  the  1st  Volume  of  The  Minutes  of  Conference,  page  322, 
where  there  is  an  express  recognition  and  reservation  of  the  lights  of  trustees 
generall}'.  "Nothing  in  these  articles  to  affect  the  rights  of  trustees."  The  analogy 
of  the  2d  section  of  the  Act  7  i^i  8  Vict.  c.  4.5  (the  Dissenting  Chapels  Act)  is  in 
favour  of  our  contention,  excluding  usage,  as  the  ke_v  to  religious  doctrine,  in  every 
[618]  case  where  there  had  been  a  clear  and  express  definition  to  the  contrary  in  the 
will,  deed  or  other  instrument  declaring  the  trusts  of  any  meeting-house.  With 
respect  to  the  removal  of  the  dissentient  trustees  the  Vice-Chancellor  has  rightly 
held,  that  there  is  no  ground  for  their  dismissal.  There  is  a  great  distinction  between 
such  a  case  as  the  present,  where  it  is  sought  to  substitute  new  trustees  when  there 
is  no  vacancy,  and  a  case  under  the  Municipal  Corporations  Act,  In  the  matter  of  the 
Norwich  Charities  (2  M.  &  C.  275),  where  the  Lord  Chancellor  has  to  appoint  new 
trustees,  there  being  none  in  existence. 

Mr.  Kelt,  in  reply.  The  deed  of  1751  corroborates  our  view,  by  providing  that 
the  trustees  should  appoint  a  preacher  monthly  or  oftener,  which  necessarily  implies 
that  he  should  be  an  itinerant  and  in  connexion  with  the  constitution  of  Methodism. 
With  respect  to  the  argument  drawn  from  the  reservation  of  the  rights  of  trustees 
generally  in  the  articles  of  pacification,  it  would  be  absurd  to  draw  such  an  inference, 
as  that  would  imply  that  the  framers  of  those  articles  had  devised  a  scheme  which 
should  frustrate  its  essential  and  vital  principle  of  action,  and  more  particularly  when 
the  reservation  can  be  satisfactorily  explained  by  referring  it  to  the  maintenance 
intact  of  the  rights  of  trustees  with  respect  to  the  secular  economy  of  the  chapels, 
such  as  the  management  of  pew  rents,  &c.  As  to  the  frame  of  the  information  not 
in  terms  praying  for  the  relief  obtained,  this  being  a  charity,  clearly  gives  the  Court 
jurisdiction  to  extend  other  relief  than  that  prayed,  TJie  Attorney-General  v.  The 
Coopers'  Company  (19  Ves.  187) ;  Attwney-General  v.  Brereton-  (2  Ves.  jun.  425). 

[619]  Jan.  15.  The  Lord  Chancellor  [Cran worth].  This  was  an  informa- 
tion at  the  relation  of  two  gentlemen,  members  of  the  Society  of  Wesleyan  Methodists 
at  Birstal  in  Yorkshire,  its  object  being  to  obtain  the  direction  of  this  Court  as  to 
the  proper  mode  of  administering  certain  of  the  trusts  relating  to  a  chapel  at  Birstal, 
created  by  several  deeds  set  out  in  the  information. 

The  earliest  deed,  and  that  on  which  in  truth  the  others  depend,  is  a  deed  dated 
the  3d  December  1751.  [His  Lordship  here  briefly  stated  that  deed,  and  its  effect, 
see  ante,  page  593,  and  proceeded  :] — That  was  the  original  deed.  It  may  be  taken 
as  established  that,  from  the  time  of  the  execution  of  this  deed  up  to  the  year  1782, 
its  trusts  were  duly  executed.  Mr.  Wesley  from  time  to  time  appointed  a  preacher, 
who  duly  preached  and  expounded  the  Word  of  God  in  the  Birstal  chapel  according 
to  the  terms  of  the  deed.  In  that  year,  1782,  nine  of  the  nineteen  trustees  named  in 
the  deed  of  1751  had  died,  and  the  ten  survivors,  by  a  deed  of  bargain  and  sale 
enrolled,  dated  the  7th  May  1782,  conveyed  the  trust  property  to  ten  new  trustees, 
to  hold  to  them  to  the  use  of  themselves  and  the  nine  survivors.  John  Wesley 
and  Charles  Wesley  are  named  as  conveying  parties  with  the  surviving  nine  trustees. 
John  We-sley  executed  the  deed,  but  fcharles  Wesley  did  not.  I  may  observe,  in 
passing,  that  the  effect  of  this  deed  was  to  vest  the  legal  estate  in  the  ten  new  trustees 
only,  but  this  is  not  material.  In  almost  all  these  bargains  and  sales  the  property 
was  conveyed  to  persons  to  the  use  of  them  and  the  old  trustees ;  but  I  have  looked 
attentively  at  them  all,  and  probably  it  would  not  have  made  any  difference,  but  in 
every  case  the  preceding  trustees  had  died,  so  that  it  was  immaterial  whether  the 
legal  estate  was  vested  in  the  new  ones  solely  or  in  the  new  ones  jointly  with  the 
preceding  persons. 

On  the  next  day  another  deed  was  executed  by  the  same  [620]  persons  as  had 
executed  the  former,  for  the  purpose  of  declaring  the  trusts  on  which  the  property 
was  to  be  held.  [His  Lordship  here  stated  the  purport  and  effect  of  this  deed,  see 
ante,  page  595,  and  proceeded:] — It  appears,  therefore,  that,  before  the  year  1782, 
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additional  buildings  had  been  erected  on  the  trust  property,  and  that  a  considerable 
enlargement  of  the  chapel  was  then  contemplated,  to  provide  for  which  a  sum  had 
been  raised  by  voluntary  contributions,  and  further  sums  were  agreed  to  be  advanced 
on  security  of  pew  rents.  The  declaration  of  trust  provided  for  raising  these  rents  by 
the  trustees  and  for  the  application  of  the  money  to  the  liquidation  of  the  contem- 
plated debt  and  the  support  of  the  preacher.  During  the  life  of  Mr.  John  Wesley, 
who  in  fact  survived  his  brother  Charles,  the  preacher  was  to  be  appointed  by 
him,  as  had  been  provided  by  the  deed  of  1751.  After  his  death  the  appointment 
Mas  to  be  made  by  the  trustees,  not  alone,  as  had  been  stipulated  by  the  former  deed, 
but  in  conjunction  with  the  class-leaders  of  several  adjoining  villages  enumerated  in 
the  deed. 

The  information  states  that  shortly  after  the  date  of  these  deeds  the  preaching- 
house  was  completely  rebuilt.  In  the  years  1809  and  1812,  two  small  pieces  of  land 
adjoining  the  meeting-house,  on  one  of  which  a  house  had  been  built,  were  duly 
conveyed  to  Thomas  Crowther  and  Amos  Street  and  their  heirs,  and  though  no 
<leclaration  of  trust  was  then  executed  by  them,  it  may  be  taken  as  established 
that  these  conveyances  were  made  in  order  that  the  land  conveyed  might  be 
taken  as  an  addition  to  the  original  property,  and  for  the  greater  convenience  of 
its  occupants.  Before  the  year  1818,  all  the  original  trustees  of  1751  and  seven  of 
the  nine  additional  trustees  appointed  in  1782  had  died,  so  that  the  whole  of  the 
original  property  had  become  vested  in  the  two  only  surviving  trustees  of  the  deed 
of  1782. 

[621]  These  two  surviving  trustees,  by  a  deed  of  bargain  and  sale  enrolled,  dated 
the  22d  January  1818,  conveyed  to  seventeen  new  trustees  to  the  use  (as  expressed), 
of  themselves  and  such  new  trustees,  and  by  another  deed  of  the  same  date,  Crowther 
and  Street  conveyed  the  lands  vested  in  them  to  the  use  of  the  same  nineteen  trus- 
tees, in  whom  the  original  property  then  was  or  was  supposed  to  be  vested. 

Previously  to  the  year  1835,  nine  of  the  trustees  died,  and  five  of  the  remaining 
ten  were  desirous  of  retiring  from  the  trust,  and  accordingly,  by  an  indenture  of 
bargain  and  sale  enrolled,  dated  the  7th  September  1835,  the  ten  surviving  trustees 
conveyed  all  the  trust  premises  to  fourteen  new  trustees  to  the  use  of  themselves  and 
the  five  old  trustees  who  did  not  wish  to  retire  and  their  heirs. 

By  a  declaration  of  trust  dated  on  the  following  day  namely,  the  8th  September 
1 835,  and  made  by  the  five  continuing  and  the  fourteen  new  trustees,  it  was  declared 
that  the  property  was  to  be  held  upon  trusts  substantially  the  same  as  had  been 
declared  by  the  deed  of  1782,  except  that  one  of  the  villages  the  class-leaders  of 
which  were,  according  to  the  deed  of  1782,  to  concur  with  the  trustees  in  appointing 
the  preacher,  was  omitted  in  the  deed  of  1835.  Nine  villages  were  named  in  the 
former  and  only  eight  in  the  latter  deed. 

By  indenture  of  bargain  and  sale  dated  the  25th  of  April  1843,  another  small 
piece  of  ground  adjoining  the  chapel  was  conveyed  to  the  trustees  of  the  deed  of 
1835,  or  rather  to  the  seventeen  survivors  of  them,  for  two  had  died  in  the  mean- 
time, on  the  trusts  declared  by  the  deed  of  1835. 

In  1846  the  chapel  was  rebuilt  on  an  enlarged  scale,  [622]  and  there  is  a  debt  of 
£1800  incurred  in  such  rebuilding,  and  in  former  alterations  and  repairs  now  charged 
on  the  property.  At  or  about  the  time  of  the  last  alterations  and  rebuilding,  dis- 
putes arose  as  to  the  right  of  appointing  the  preacher,  the  trustees  or  some  of  them 
contending  that,  under  the  several  deeds  to  which  I  have  referred,  the  right  is  in 
them  either  alone  or  jointly  with  the  class-leaders  of  the  eight  or  nine  ^'illages 
adjoining  Birstal,  whereas  the  relators  and  others  of  the  trustees  contend  that  the 
right  is  not  in  the  trustees,  but  in  the  body  called  the  Wesleyan  Conference.  That 
body  may  be  considered  as  owing  its  actual  definite  form  and  character  to  a  deed- 
poll  under  the  hand  and  seal  of  John  Wesley,  dated  the  28th  February  1784,  though 
it  had  unquestionably  existed  for  very  many  years  previously.  That  deed-poll  is 
thus  stated  in  the  information.  [His  Lordship  here  read  the  statement  from  the 
information,  see  ante,  page  602,  and  observed :  ] — On  referring,  however,  to  a  printed 
copy  of  the  deed  itself,  which  is  admitted  to  be  accurate,  I  find  that  the  information 
has  not  given  a  correct  statement,  or  rather  has  not  given  all  that  is  considered  by 
the  Appellants  as  material  to  the  proper  understanding  of  that  deed.  His  Lordship 
here  referred  to  the  recitals  that  divers  buildings  called  chapels  had  been  given  and 
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conveyed  by  John  Wesley,  to  certain  persons  and  their  heirs  on  trust  that  "the 
trustees  should  permit  and  suffer  John  Wesley  and  such  persons  as  he  should  appoint 
during  his  life  to  have  and  enjoy  the  free  use  and  benefit  of  the  premises  to  expound 
God's  Holy  Word  therein,  and  then  after  his  death  that  they  should  in  like  manner 
permit  and  suffer  Charles  Wesley  his  brother  or  such  persons  as  he  should  appoint, 
and  after  the  decease  of  the  survivor  of  them  John  Wesley  and  Charles  Wesley  (the 
third  gentleman  Grimshaw,  it  may  be  remarked,  had  died  previously  to  this  time), 
then  on  the  further  trust  that  the  trustees  and  the  survivors  of  them  their  heirs  anil 
assigns  [623]  in  the  trusts  for  the  time  being  should  permit  and  suffer  such  persons 
and  for  such  time  and  times  as  should  be  appointed  at  the  yearly  Conference  of  the 
people  called  Methodists  to  enjoy  the  property  and  preach  therein."  That  was  a 
recital  as  to  chapels  which  Mr.  Wesley  had  himself  given  for  these  purposes.  The 
next  recital  is — "  And  whereas  divers  persons  have  in  like  manner  given  or  conveyed 
many  chapels  on  the  same  trusts,  and  for  rendering  effectual  the  trusts  created  by  the 
said  several  gifts  or  conveyances,  and  that  no  doubt  or  litigation  may  arise  with 
respect  unto  the  same  or  the  interpretation  or  true  meaning  thereof,  it  has  been 
thought  expedient  by  the  said  John  Wesley,  on  behalf  of  himself  as  donor  of  the 
said  chapels  with  the  messuages,  dwelling-houses  or  appurtenances  before  mentioned, 
as  of  the  donors  of  the  said  other  chapels  with  the  messuages,  dwelling-houses  or 
appurtenances  to  the  same  belonging,  given  or  conveyed  to  the  like  uses  and  trusts;, 
to  explain  the  words  'yearly  Conference  of  the  people  called  Methodists,'  contained 
in  all  the  said  trust  deeds  and  to  declare  what  persons  are  members  of  the  said  Con- 
ference." Then  it  goes  on  and  declares  that  "this  Conference  hath  always  heretofore 
consisted  of  the  preachers  and  expounders  of  God's  Holy  Word,  commonly  called 
Methodist  preachers,  in  connexion  with  and  under  the  care  of  the  said  John  Wesley, 
whom  he  hath  thought  expedient  year  after  year  to  summon  to  meet  him  in  one  or 
other  of  the  said  places  of  London,  Bristol  or  Leeds,  to  advise  with  them  for  the 
promotion  of  the  Gospel  of  Christ  to  appoint  the  said  persons,"  Szc.  Then  it  declares 
who  are  the  present  members  of  the  Conference,  and  the  mode  in  which  that  body  is 
to  be  kept  up  for  the  future.  The  distinction  between  the  deed  itself  and  the  state- 
ment of  it  in  the  information  being  that,  by  the  deed  itself,  it  appears  that  this 
definition  of  the  persons  who  were  to  constitute  the  body  called  the  Conference  was 
made  with  reference  to  those  chapels  [624]  only  in  which  after  the  death  of  John 
Wesley  the  appointment  was  to  rest  with  them.  In  truth  for  any  other  purpose  it 
does  not  seem  material  that  such  a  deed  should  have  been  executed.  The  litigation 
and  doubt  which  it  was  the  object  of  Mr.  Wesley  to  prevent  was  a  litigation  and 
doubt  as  to  who  were  to  be  the  persons  actually  entitled  to  appoint  to  these  chapels 
after  his  death,  when  the  appointment  had  been  vested  in  a  body  called  the  Confer- 
ence. That  was  what  was  put  forward  on  the  part  of  the  Defendants  who  have 
appealed. 

The  relators  contend  that,  looking  to  the  history  of  this  chapel,  its  original  con- 
nexion with  John  Wesley,  and  the  manifest  object  of  its  founders,  the  appointment 
•of  the  preachers  must  rest  with  the  Conference,  for  that  a  right  of  appointing 
preachers  in  any  other  body  would  be  inconsistent  with,  and  subversive  of,  the  whole 
principle  of  the  Methodist  connexion,  and  the  main  object  of  the  present  information 
is  to  establish  this  right  in  the  Conference.  It  states  the  original  deed  of  1751,  and 
the  subsequent  deeds  relating  to  the  chapel  and  the  other  trust  property,  and  also  the 
•deed-poll  of  178-4,  by  which  the  Conference  was  organized,  and  the  three  first  para- 
graphs of  the  prayer  are  as  follows.  [His  Lord.ship  read  them  (see  4  De  G.  M.  & 
■G.  605).] 

The  point  for  decision  is,  whether  the  relators  have  established  a  title  to  this 
relief.  That  they  are  not  entitled  to  what  they  ask,  on  the  face  of  the  deeds  them- 
selves, is  quite  certain.  The  provision  as  to  the  appointment  of  preachers  after  the 
death  of  John  Wesley,  Charles  Wesley  and  William  Grimshaw,  i.e.,  after  the  death  of 
John  Wesley,  for  he  was  the  survivor,'is  perfectly  clear.  There  is  a  variance  between 
the  original  deed  of  1751,  and  the  subsequent  deeds  of  1782  and  1835,  the  former 
having  vested  the  appointment  in  the  trustees  [625]  alone,  the  latter  in  them  to- 
gether with  the  class-leaders  of  some  parishes  or  villages  near  Birstal  ;  and  again, 
there  is  a  variance  between  the  two  latter  deeds,  for  one  of  the  villages  named  in  the 
•deed  of  1782  is  not  named  in  that  of  1835  ;  but  on  no  possible  construction  of  any 


652  ATTORNEY-GENERAL   V.    CLAPHAM  4  DE G.  M.  &  0.  626. 

of  the  deeds  could  it  be  contended,  that  under  them  the  Conference  had  any  title 
whatever. 

Indeed  this  was  not  disputed  ;  but  it  was  argued,  that  either  the  original  deed 
must  be  corrected  as  not  correctly  representing  the  intentions  of  its  framers  ;  or,  if 
this  cannot  be  done,  then,  that  looking  to  all  the  evidence  in  the  cause  it  is  plain, 
that  the  deed  does  not  adequately  provide  for  the  object  which  the  founders  of  the 
charity  had  in  view,  and  so  that  relief  must  be  given  in  spite  of  the  deed,  in  order  to 
carry  into  effect  the  paramount  object  of  the  founders  not  fully  accomplished  by  the 
deed. 

On  the  first  point,  that  the  Court  ought  to  correct  the  deed,  or  to  act  on  it  as  if 
corrected,  I  need  hardly  say  much.  The  proposition  though  made,  was  but  feebly 
insisted  on.  Indeed,  it  must  have  been  felt  to  be  untenable.  The  argument  was, 
that  the  parties  competent  to  declare  the  trusts  were  not  the  trustees,  but  those 
who  subscribed  the  funds  by  which  the  property  was  purchased.  But,  in  the  first 
place,  I  can  discover  no  evidence  shewing  conclusively,  that  the  whole  of  the  money 
was  not  subscribed  by  the  nineteen  persons  to  whom  the  property  was  originally  con- 
veyed. Even  if  the  contrary  of  this  were  shewn,  and  it  were  made  out  by  suificient 
proof  according  to  what  is  certainly  the  great  probability  of  the  case,  that  other 
persons  besides  the  nineteen  bargainees  named  in  the  deed  of  1751  had  contributed 
to  the  purchase,  still  I  think  it  must,  in  the  absence  of  proof  to  the  contrary,  be 
taken  for  granted,  that  those  other  persons  either  knew  and  approved  of  the  trusts 
actually  [626]  declared,  or  else  were  content  to  delegate  to  the  trustees  the  power 
and  duty  of  declaring  them.  I  agree  with  the  Vice-Chancellor  Wood  in  his  observa- 
tions on  this  part  of  the  case.  Where  a  fund  is  raised  for  a  charitable  purpose  like 
that  of  founding  a  chapel,  and  the  contributors  are  so  numerous  as  to  preclude  the 
possibility  of  their  all  concurring  in  any  instrument  declaring  the  trusts,  but  such  a 
declaration  is  made  by  the  persons  in  whom  the  property  is  vested,  at  or  about  the 
time  when  the  sums  have  been  raised,  that  declaration  may  reasonably  be  taken 
2mma  facie  as  a  true  exposition  of  the  minds  of  the  contributors.  The  presumption 
is,  that  the  trusts  declared  were  those  which  the  contributors  intended.  It  would  be 
open  to  them,  if  the  trusts  were  not  so  framed  as  to  effect  the  object  thej'  had  in 
view,  to  take  steps  for  getting  any  error  corrected.  If  no  such  steps  are  taken,  it 
must  be  assumed  that  the  instrument  declaring  the  trusts  fairly  embodies  the 
intentions  of  the  contributors.  The  present  information  must,  therefore,  be  disposed 
of  on  the  assumption,  that  the  deed  of  17.51  was  such  as  the  founders  of  this  charity 
meant  it  to  be. 

Starting,  however,  from  that  as  an  admitted  proposition  the  relators  contend,, 
they  have  shewn  by  a  great  body  of  parol  evidence  relating  partly  to  the  rise,, 
progress  and  final  establishment  of  the  Methodist  body,  and  partly,  to  the  circum- 
stances connected  with  the  foundation  of  this  chapel,  that  whatever  may  be  the 
provisions  of  the  deed,  the  founders  had  in  view  a  paramount  object,  to  which  it 
must  be  understood  they  meant  the  provisions  of  the  deed,  if  necessary,  to  give  way. 
The  paramount  object  of  those  who  founded  the  chapel  was,  it  is  said,  to  appropriate 
it  as  a  place  of  religious  worship  for  the  people  called  Methodists  in  the  connexion 
of  the  Rev.  John  Wesley,  to  be  used  in  accordance  with  the  religious  constitution  of 
the  said  people.  It  is  further  said,  to  be  inconsistent  [627]  with  that  constitution, 
that  the  preacher  should  be  appointed  by  any  other  authority  than  that  of  the 
Conference;  and,  therefore,  the  provision  in  the  deed  of  1751,  vesting  the  power  of 
appointment  in  the  trustees,  must  be  rejected  as  being  inconsistent  with  the  great 
primary  object  of  the  founders.  This  view  of  the  case  is  substantially  adopted  by 
the  Vice-Chancellor,  as  appears  not  only  from  the  able  review  of  the  facts  which  are 
found  in  his  reported  judgment,  but  also  from  the  decree  itself,  which  fully  states 
the  ground  on  which  the  relief  is  given.  [His  Lordship  here  read  the  first  seven 
paragraphs  of  the  decree  (see  4  De  G.  M.  &  G.  607),  and  continued.] — The  following 
declarations  have  reference  to  the  other  deeds  whereby  the  subsequently  acquired 
propertj'  of  the  Birstal  chapel  was  conveyed  upon  the  same  trust. 

Now,  speaking  with  all  the  diffidence  which  any  Judge  must  experience  when 
differing  from  the  Vice-Chancellor  Wood  on  any  point,  and  more  especially  on  one 
which  has  evidently  received  so  much  thought  and  attention  from  him  as  the  present 
case,  I  confess  I  do  entertain  a  very  decided  opinion  that  this  is  a  purpose  for  which 
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parol  evidence  is  altogether  inadmissible.  In  Lwlii  Hewlfi/s  rase,  Hhore  v.  H'ilson 
(9  CI.  &  Fin.  355),  and  in  the  later  case  from  Dublin,  Druiiimond  v.  Attorney-General 
{\  Dru.  &  War.  353  ;  S.  C.  on  appeal,  2  H.  L.  Cas.  837),  parol  evidence  was  received 
only  to  enable  the  Court  to  understand  and  construe  the  deed  under  which  the  trusts 
existed.  The  great  question  in  the  former  case  was  as  to  what  was  the  sense  in 
which  the  words  "  Godly  Preachers  of  Christ's  Holy  Gospel "  were  to  be  understood 
in  the  deed  creating  the  trust ;  and  in  the  latter,  the  ([uestion  was  in  like  manner 
as  to  the  meaning  of  the  words  "  Protestant  Dissenters."  In  both  these  cases 
the  parol  evidence  was  necessary,  in  order  to  enable  the  Court  [628]  rightly  to 
understand  the  deed.  Certain  words  were  used  which  it  was  necessary  to  construe, 
and  this  could  not  be  done  without  admitting  a  great  deal  of  evidence  as  to  the  state 
of  religious  parties  at  the  time  when  the  deeds  were  framed.  For  such  a  purpose 
the  evidence  was  most  reasonable.  It  was  like  the  evidence  afforded  by  a  dictionary, 
which  enables  us  to  translate  a  foreign  language  ;  or  a  liook  of  science,  which  gives 
us  the  meaning  of  words  of  art.  But  neither  the  authority  of  Lord  Lyndhurst  in 
this  Court,  nor  of  Lord  St.  Leonards  in  Ireland,  nor  finally,  of  the  House  of  Lords 
which  sanctioned  the  admission  of  such  evidence  in  the  two  cases  I  have  referred  to, 
afford  any  support  whatever  to  its  reception  in  this  case,  where  it  is  looked  to  not 
for  the  purpose  of  enabling  the  Court  better  to  understand  the  deed  ;  but  for  the 
purpose  of  proving  that  the  provision  in  the  deed  giving  the  appointment  of  the 
preachers  to  the  trustees,  would,  after  the  death  of  Mr.  Wesley,  clash  with  the 
general  system  of  Methodism,  which  it  is  supposed  would  not  have  been  intended 
by  the  founders. 

It  was  indeed  argued  on  the  part  of  the  relators,  and  the  argument  was  to  some 
extent  relied  on  by  the  Vice-Chancellor  in  his  judgment,  that  parol  evidence  was 
necessary  for  explaining  that  part  of  the  deed  which  relates  to  the  preaching.  The 
preachers,  to  be  from  time  to  time  appointed,  were  to  preach  and  expound  God's 
Holy  Word  "  in  the  same  manner,  as  near  as  may  be,  as  God's  Holy  Word  is  now 
preached  and  expounded  there."  If  there  were  now  any  question  as  to  how  God's 
Holy  Word  was  preached  and  expounded  in  the  chapel  in  the  year  1751,  parol 
evidence  would  be  clearly  admissible  for  clearing  up  that  doubt.  But  I  think  that 
passage  merely  refers  to  the  doctrine  inculcated  and  the  mode  of  inculcating  it.  It 
cannot  surely  have  any  reference  to  the  mode  of  appointing  the  preachers  or  the 
persons  by  whom  the  ap-[629]-pointmeut  was  to  be  made,  considering  that  the 
provision  is,  that  after  Mr.  Wesley's  death  the  trustees  shall  appoint  a  fit  person 
to  preach  and  expound  in  the  same  manner  as  near  as  may  be  as  God's  Holy  Word 
is  now  preached  and  expounded.  The  preachers  were  then,  as  appears  from  the 
deed,  appointed  by  Mr.  Wesley.  The  deed  provides  that  he  shall  continue  to 
appoint  them  during  his  life,  but  that  after  his  death  the  trustees  shall  appoint ;  the 
words  which  follow  relate  clearly  to  the  duties  of  the  preacher  and  not  to  the  mode 
of  his  appointment,  and  I  repeat,  that  for  the  purpose  of  regulating  those  duties,  by 
shewing  in  what  manner  God's  Holy  Word  was  preached  in  1751,  if  that  had  been 
a  matter  in  controversy,  parol  evidence  would  have  been  admissible ;  but  no  question 
has  been  raised  on  that  head,  and  for  no  other  purpose  could  the  evidence  be 
looked  at. 

Having  come  to  a  very  decided  opinion  on  this  point,  I  need  not  go  at  all  into 
the  question  as  to  the  effect  of  the  evidence  if  it  could  legitimately  be  received.  At 
the  same  time  I  perhaps  ought  to  state  that  the  impression  left  on  my  mind  by  the 
evidence  is  far  from  satisfying  me  that  the  founders  of  this  charity  did  really  intend, 
in  all  circumstances  and  under  all  contingencies,  to  make  themselves  part  of  what  is 
called  the  system  of  Methodism. 

It  appears  from  the  Minutes  of  Conference  of  the  year  1749  that  at  that  time  a 
question  had  arisen  as  to  the  proper  mode  of  settling  the  chapels  or  preaching-houses 
which  it  was  intended  to  appropriate  to  the  Methodist  body,  and  for  the  assistance 
of  those  who  might  desire  to  make  any  such  settlement,  a  form  of  deed  is  given  in 
the  Minutes  of  Conference,  whereby  the  object  might  be  most  conveniently  obtained. 
The  great  probability  is,  that  this  form  thus  promulgated  in  1749  would  be  known 
to  those  who  framed  the  deed  of  1751,  and  this  pro-[630]-bability  is  strengthened 
by  the  internal  evidence  arising  on  the  face  of  the  deed  itself.  For  comparing  it 
with  the  form  given  in  the  Minutes  of  Conference,  I  find  the  two  in  many,  indeed 
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in  most  particulars,  strikingly  to  correspond.  But  in  the  form  contained  in  the 
minutes  the  power  of  appointing  preachers  was  given  eventually  to  the  Conference, 
whereas  in  the  deed  of  1751  it  is  given  to  the  trustees.  To  my  mind  this  leads 
almost  irresistibly  to  the  inference  that  the  framers  of  the  deed  of  1751,  when  they 
prepared  it,  had  the  Conference  form  before  them,  and  followed  it  in  most  of  its 
provisions,  but  that  in  the  clause  relating  to  the  appointment  of  preachers  after 
Mr.  Wesley's  death  they  intentionally  deviated  from  it,  giving  the  power  to  the 
trustees  and  not  to  the  Conference.  I  am  fortified  in  this  opinion  by  what  occurred 
thirty -one  years  afterwards,  namely,  in  1782,  when  new  trustees  were  appointed. 
There  had  been  originally  nineteen  trustees.  In  1782  the  number  was  reduced  to 
ten,  and  they  appointed  nine  new  trustees.  Mr.  Wesley  himself  was  a  party  to  this 
deed,  and  the  power  of  appointing  preachers  after  his  death  is  still  reserved  to  the 
trustees  as  it  had  been  previously,  save  only  that  certain  other  local  officers  of  the 
Wesleyan  body  resident  in  the  neighbourhood  were  associated  with  them.  The  fair 
inference  from  this  is,  that  the  intention  of  excluding  the  Conference,  which  had 
begun  in  1751,  remained  in  full  force  up  to  1782.  The  alteration  made  by  associat- 
ing with  the  trustees  the  class-leaders  of  some  neighbouring  villages  (whether  valid 
or  not  we  need  not  consider)  certainly  indicates  an  enduring  intention  to  exclude 
the  Conference,  and  so  to  deviate  from  the  model  form  of  settlement  propounded 
in  1749. 

These  considerations  lead  me  to  believe  that  this  Birstal  Society  were  indeed 
desirous  of  being  members  of  the  Methodist  body,  but  that  they  would  not  consent  to 
be  so  at  the  expense  of  putting  out  of  their  own  hands  the  [631]  power  of  appointing 
their  preachers.  If  retaining  that  power  they  could  be  members  of  the  Methodist 
body  they  were  ready  and  anxious  to  be  so,  but  if  by  retaining  such  a  power  they 
were  no  longer  Methodists,  then  they  must  cease  to  be  so.  The  retention  of  that 
power  was  from  the  first  made  an  essential  part  of  the  trust,  and  I  see  nothing 
■warranting  me  in  saying,  even  if  that  were  a  matter  into  which  I  could  lawfully 
inquire,  that  the  connexion  with  Methodism  was  the  paramount  and  the  power  of 
appointing  these  preachers  a  secondary  object,  rather  than  that  the  latter  was  the 
primary  and  the  former  the  secondary  object. 

The  result,  therefore,  is,  that  I  am  unable  to  concur  in  the  view  of  this  case 
taken  by  the  Court  below.  The  decree  pronounced  by  the  Vice-Chancellor  declares 
that  the  chapel  in  question  ought  at  all  times  to  be  used  as  a  place  of  religious 
worship  for  the  society  at  Birstal,  of  the  people  called  Methodists,  in  accordance  with 
their  rules,  and  that,  according  to  the  true  intent  and  meaning  of  the  indenture  of 
1751,  the  preacher  or  minister  therein  directed  to  be  appointed  was  intended  to  be 
at  all  times  one  of  the  preachers  of  the  circuit  of  which  Birstal  might  form  part. 
From  this  declaration  I  feel  bound  to  dissent,  because  I  can  discover  nothing  which 
entitles  me  to  say  that  the  chapel  was  necessarily  to  be  used  as  a  place  of  religious 
worship  for  the  people  called  Methodists,  if  any  of  the  rules  of  that  body  should  be 
inconsistent  with  the  deed  of  1751,  and  I  cannot  hold  it  to  be  the  true  intent  and 
meaning  of  that  deed  that  the  person  to  be  appointed  to  preach  and  expound  God's 
Holy  Word  in  the  chapel  (the  expression  preacher  or  minister  used  in  the  decree 
is  not  found  in  the  deed)  was  necessarily  to  be  at  all  times  one  of  the  preachers  of 
the  circuit  of  which  Birstal  might  form  part. 

The  decree  then  declares  further,  that  the  trusts  of  the  deed  of  1751,  with 
reference  to  the  appointment  of  [632]  a  preacher  by  the  trustees,  cannot  be  carried  into 
effect,  and  that  the  trust  premises  ought  to  be  held  by  the  trustees,  on  trust  to 
permit  the  free  use  and  enjoyment  thereof  by  such  persons  being  preachers  or 
ministers  of  the  Birstal  Circuit,  as  shall  have  been  duly  appointed  by  the  Conference 
for  that  purpose.  My  views,  as  I  have  already  expressed,  are  inconsistent  with  this 
declaration. 

These  declarations  comprise  all  the  questions  which  were  really  in  controversy 
between  the  parties.  The  decree  goes  on,  it  is  true,  to  appoint  new  trustees  in  the 
place  of  some  who  had  died  and  of  others  who  had  become  disqualified  under  the 
deed  of  1751,  by  removing  to  a  distance  of  above  twelve  miles  from  Birstal ;  but  for 
this  purpo.se  certainly  no  such  information  as  the  present  was  necessary.  The  only 
substantial  object  of  the  relators  was  to  obtain  a  decree,  establishing  a  right  in 
the  Conference  to  appoint  the  preachers.     In  that  they  have,  according  to  my  view 
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of  the  case,  failed ;  and  I  feel  bound,  therefore,  to  do  what  I  think  the  Vice-Chancellor 
ought  to  have  done,  namely,  to  dismiss  the  information  with  costs. 

Before  I  part  with  this  case  (I  have  not  adverted  to  it  in  what  I  have  written), 
I  would  say  that  my  attention  has  been  drawn  to  some  observations  which  fell  from 
me  in  the  ease  of  The  Attorm-y-General  v.  Ilardi/  (1  Sim.  N.  S.  338  ;  see  page  357),  as 
to  what  the  Court  would  do  in  the  case  of  appointing  new  trustees,  and  as  to  whether 
it  would  dismiss  trustees  who,  although  they  had  not  misconducted  themselves,  had 
nevertheless  shewn  themselves  not  to  sympathise  with  the  body  for  whom  they  were 
trustees.  I  extremely  doubt  whether  I  did  not  there  go  too  far,  what  I  said  was 
merely  an  obiter  dictum,  and  I  wish  not  to  let  this  case  pass  over  without  noticing  it, 
so  that  if  ever  the  question  should  arise,  I  may  not  have  that  iliclum  of  mine  quoted 
without  having  this  also  quoted  at  the  same  time,  that  I  wish  to  withdiaw  it. 

[633]  Underwood  v.  Wing.  Before  the  Lord  Chancellor  Lord  Cranworth, 
Mr.  Justice  Wightman  and  Mr.  Baron  Martin.  Dec.  13,  15,  1854;  Jan.  31, 
Feb.  3,  1855. 

[S.  C.  3  Eq.  Eep.  794 ;  24  L.  J.  Ch.  293 ;  1  Jur.  N.  S.  169  ;  2  W.  R.  641  ;  19  Beav. 
457  ;  30  L.  J.  Ch.  65  ;  8  H.  L.  C.  183  ;  11  E.  R.  397  (with  note).  On  the  point 
as  to  presumption  of  survivorship,  see  In  re  Green's  Settlement,  1865,  L.  K.  1  Eq. 
289  ;  In  re  Phene's  Trusts,  1870,  L.  R.  5  Ch.  145.  Cf.  In  the  Goods  of  Alston  [1892], 
P.  142  ;  In  re  Beijnon  [1901],  P.  141.  On  point  as  to  gift  over  on  occurrence  of 
contingency,  see  In  re  Tredwell  [1891],  2  Ch.  656.  Cf.  Elliot  v.  Smith,  1882,  22 
Ch.  D.  236.] 

A  testator  by  his  will  bequeathed  personal  estate  to  J.  W.  upon  trust  for  his  the 
testator's  wife  absolutelj%  and  in  case  his  said  wife  should  die  in  his  lifetime  he 
directed  that  all  his  said  estate  should  be  held  by  his  said  trustee  upon  certain 
trusts  (which  failed),  and  subject  to  those  trusts  he  bequeathed  all  his  property  to 
J.  W.  absolutely.  Held,  that  the  gift  to  J.  W.  was  dependent  on  the  event  of 
the  testator  surviving  his  wife,  and  that  J.  W.  did  not  become  entitled  from  the 
mere  fact  of  the  gift  to  the  wife  failing  to  have  practical  operation. 

The  testator  and  his  wife  were  shipwrecked  and  drowned  at  sea,  one  wave  sweeping 
both  of  them  together  into  the  water  after  which  they  were  never  seen  again  :  on 
the  question  being  raised  between  the  next  of  kin  of  the  testator,  and  J.  W.  who 
claimed  under  the  limitations  of  the  will :  Held,  first,  that  the  onus  of  proof  that 
the  husband  was  the  survivor  was  upon  J.  W.,  secondly,  that  it  was  requisite  to 
produce  positive  evidence  in  order  to  enable  the  Court  to  pronounce  in  favour  of 
the  survivorship,  and  thirdly,  that  no  such  evidence  having  been  produced  the 
next  of  kin  was  entitled. 

By  the  law  of  England  the  question  of  survivorship,  in  cases  of  the  above  description, 
is  matter  of  evidence  and  not  of  positive  regulation  and  enactment  as  in  the 
French  Code,  and  in  the  absence  of  evidence  there  is  no  conclusion  of  law  on  the 
subject. 

The  next  of  kin  stands  as  to  personalty  in  the  same  position  as  the  heir  at  law  as  to 
realty,  and  the  person  claiming  against  him  must  make  out  his  title. 

This  was  an  appeal  by  the  Defendant  William  Wing,  from  a  decree  of  the  Master 
of  the  Rolls  dated  the  18th  July  1854,  whereby  His  Honour  declared  the  Plaintiff  to 
be  entitled  to  the  residue  of  the  personal  estates  of  John  Underwood  and  Mary  Ann 
his  wife,  the  testator  and  testatrix  in  the  cause.  The  following  are  the  facts  out  of 
which  the  question  between  the  parties  arose. 

On  the  4th  October  1853,  John  Underwood  and  Mary  Ann  his  wife,  in  con- 
templation and  under  the  intention  of  going  to  sea  on  a  voyage  to  Australia,  duly 
made  signed  and  published  their  respective  last  wills  and  testaments,  both  bearing 
date  the  4th  October  1853,  and  containing  mutual  dispositions  for  the  benefit  of  the 
survivor  of  them  the  said  testator  and  testatrix. 

[634]  John  Underwood,  by  his  said  will,  disposed  of  his  real  and  personal  estate 
in  the  words  and  form  following : — "  I  direct  that  all  my  just  debts  funeral  and 
testamentary  expenses  may  be  fully  paid  and  satisfied  I  giviB  and  devise  all  and 
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singular  my  lands  tenements  and  hereditaments  and  real  estate  whatsoever  and 
wheresoever  to  which  I  am  or  any  person  or  persons  in  trust  for  me  is  or  are  seised 
or  entitled  and  all  and  singular  my  goods  chattels  monies  and  securities  for  money 
and  all  other  my  personal  estate  and  effects  whatsoever  and  wheresoever  and  of  what 
nature  or  kind  soever  which  I  or  any  person  or  persons  in  trusts  for  me  or  for  my 
benefit  shall  be  possessed  of  or  interested  in  at  the  time  of  my  decease  unto  and  to 
the  use  of  William  Wing  of  No.  163  Bond  Street  in  the  county  of  Middlesex  watch- 
maker his  heirs  executors  and  administrators  according  to  the  several  natures  and 
qualities  thereof  respectively  upon  trust  for  my  wife  Mary  Underwood  her  heirs 
executors  administrators  and  assigns  absolutely.  And  in  case  my  wife  shall  die  in 
my  lifetime  then  I  direct  that  my  said  real  and  personal  estate  shall  be  held  by  my 
said  trustee  upon  trust  for  such  of  them  my  three  children  Catherine  Underwood 
Frederick  Underwood  and  Alfred  Underwood  as  being  sons  or  a  son  shall  attain  the 
age  of  twenty-one  years  and  being  a  daughter  shall  attain  that  age  or  marry  under 
that  age  to  be  equally  divided  between  or  among  them  share  and  share  alike.  And 
in  case  all  of  them  my  said  children  shall  die  under  the  age  of  twenty-one  years  being 
sons  or  under  that  age  and  unmarried  being  a  daughter  then  I  give  devise  and 
bequeath  all  my  real  and  personal  estate  as  aforesaid  unto  and  to  the  use  of  the  said 
William  Wing  his  heirs  executors  administrators  and  assigns  to  and  for  his  and  their 
own  absolute  (sic  in  oric/.)  a.nd  benefit."  And  the  .said  testator  appointed  [635]  his  said 
wife  and  the  said  Defendant  William  Wing  executrix  and  executor  of  his  .said  will. 

Mary  Ann  Underwood  (called  in  her  husband's  will  Mary  Underwood)  by  her 
will,  after  referring  to  certain  powers  in  that  Ijehalf  conferred  upon  her  by  the  will 
of  her  late  father  John  Tulley,  disposed  of  the  property  which  she  was  thereby 
empowered  to  appoint,  in  the  words  and  form  following : — "  Now  in  exercise  of  the 
power  so  given  or  reserved  to  me  as  aforesaid  and  of  every  other  power  or  authority 
in  any  wise  enabling  me  in  this  behalf  I  do  hereby  devise  bequeath  and  appoint  all 
the  said  hereditaments  and  premises  and  sum  and  sums  of  money  and  all  other  the 
real  and  personal  estate  devised  or  bequeathed  to  or  in  trust  for  me  by  the  said  will 
of  my  said  father  John  Tulley  deceased  and  all  my  estate  and  interest  whatsoever 
under  the  said  will  and  all  arrears  of  the  said  income  dividends  and  annual  proceeds 
that  may  he  due  to  me  at  the  time  of  my  death  unto  and  to  the  use  of  mj'  husband 
John  Underwood  his  heirs  executors  administrators  and  assigns  according  to  the 
natures  and  qualities  thereof  respectively  (subject  to  the  estates  and  interests  of  my 
children  therein  under  or  by  virtue  of  the  will  of  the  said  John  Tulley  deceased). 
And  in  case  my  said  husband  should  die  in  my  lifetime  then  I  devise  bequeath  and 
appoint  the  said  hereditaments  and  premises  and  sum  and  sums  of  monej'  and  arrears 
of  income  aforesaid  unto  and  to  the  use  of  William  Wing  of  No.  163  Bond  Street  in 
the  county  of  Middlesex  watchmaker  his  heirs  executors  administrators  and  assigns 
to  and  for  his  and  their  own  absolute  use  and  benefit.  And  I  do  hereby  nominate 
and  appoint  my  said  husband  and  the  said  William  Wing  executors  of  this  my  will." 

On  the  I'ith  October  1853,  Mr.  and  Mrs.  Underwood  [636]  and  their  three 
children,  Catherine,  Frederick  and  Alfred,  embarked  together  on  board  the  ship 
Dalhousie,  then  lying  in  the  River  Thames,  and  bound  on  a  voyage  from  the  port  of 
London  to  Sydney,  and  on  the  same  daj'  the  ship  put  to  sea  in  prosecution  of  her 
voyage.  On  the  morning  of  the  19th  October,  the  ship  was  wrecked  and  lost  in  the 
British  Channel  off  Beachy  Head,  and  Mr.  and  Mrs.  Underwood  with  their  children, 
and  every  person  on  board  except  one  sailor  Joseph  Reed,  were  drowned.  It 
appc^ared,  however,  that  one  of  the  children,  Catherine,  survived  her  parents  and 
brothers  for  a  short  time,  being  seen  alive  for  several  minutes  after  they  had  sunk. 

'J'he  Defendant,  W.  Wing,  who  was  no  relation  but  only  an  intimate  friend  of  the 
family,  duly  proved  the  will  of  Mr.  Underwood  on  the  8th  November  18.53,  and  the 
will  of  Mrs.  Underwood  on  the  15th  December  1858. 

On  the  7th  January  1854,  letters  of  administration  of  the  goods  of  Catherine 
Underwood  were  granted  to  the  Plaintiff,  Elizabeth  Girdler  Underwood,  who  was  the 
mother  of  Mr.  Underwood  ;  and  on  the  19th  January  1854  she  filed  the  bill  in  the 
present  suit,  praying  an  account  of  the  personal  estate  of  John  Underwood,  and  of 
the  separate  personal  estate  of  Mary  Ann  Underwood, (1)  and  that  the  rights  of  the 
Plaintiff,  as  adminis-[637]-tratrix  of  Catherine  Underwood,  in  the  residue  of  the 
personal  estate  of  John  Underwood  and  in  the  said  personal  estate  of  Mary  Ann 
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Underwood  might  bo  ascertained  and  declared.  The  hill  alleged  that  the  deaths  of 
John  Underwood,  Mary  Ann  Underwood,  Frederick  Underwood  and  Alfred  Under- 
wood took  place  at  the  same  moment  of  time,  and  were  proximately  occasioned  by 
the  shock  of  a  large  wave  or  surge  which  broke  violently  over  that  part  of  the  ship 
where  they  were  all  standing  clasped  together,  and  then  and  there  so  sunk  or  sub- 
merged them  while  in  that  position  that  not  one  of  them  again  rose  to  the  surface  of 
the  sea  or  reappeared  alive,  and  the  last-mentioned  four  persons  in  fact  perished 
simultaneously  by  the  force  of  instantaneous  sulimersion  in  the  sea  on  the  lyth  day  of 
October  1853  ;  that  under  the  circumstances  aforesaid  neither  of  them  the  said  John 
Underwood  and  Mary  Ann  his  wife  survived  the  other  of  them ;  that  the  said 
Catherine  Underwood  survived  her  parents  and  brothers  and  thereby  liecaTue  the  sole 
next  of  kin  of  her  father  and  of  her  mother.  The  bill  charged  that  the  limitations 
and  bequests  in  the  will  of  John  Underwood  contained  for  the  benefit  of  William 
Wing  were  wholly  contingent  and  dependent  upon  the  event  (which  did  not  happen) 
of  Mary  Ann  Underwood  dying  in  the  lifetime  of  him  John  Underwood,  and  that 
under  the  circumstances  the  clear  residue  of  John  Underwood's  pensonal  estate,  after 
paj'ment  of  his  debts  and  funeral  and  testamentary  expen.ses,  pertained  to  the  estate 
of  Catherine  Underwood  as  his  sole  next  of  kin  surviving  him  :  and  also  charged  that 
the  appointments  and  bequests  in  the  will  of  Mary  Ann  Underwood  contained  for 
the  benefit  of  William  Wing  were,  in  like  manner,  wholly  contingent  and  dependent 
upon  the  event  (which  did  not  happen)  of  John  Underwood  dying  in  the  lifetime  of 
his  wife  Mary  Ann  [638]  Underwood ;  that  in  the  events  which  actually  happened, 
the  beneficial  right  to  her  separate  estate  did  not  ever  vest  in  William  Wing  under 
or  by  virtue  of  the  wills  of  John  Underwood  and  Mary  Ann  his  wife,  or  either  of 
them  ;  and  that  such  separate  estate  then  properly  pertained  to  the  personal  estate 
of  Catherine  Underwood,  as  sole  surviving  next  of  kin  of  the  said  Mary  Ann  Under- 
wood. 

In  addition  to  the  facts  above  stated,  it  may  be  mentioned  that  Mr.  Underwood 
was  of  the  age  of  forty-three  years  at  the  time  of  his  death,  and  Mrs.  Underwood  of 
the  age  of  forty  years;  that  they  were  married  in  1834,  and  that  the  only  issue 
consisted  of  the  three  children  before  named,  Catherine  born  in  1835,  Frederick  in 
1838,  and  Alfred  in  1840,  all  of  whom  died  infants  and  unmarried. 

W.  Wing,  the  Defendant,  filed  his  answer  on  the  18th  February  1854,  claiming  to 
be  entitled  under  the  wills  :  he  neither  admitted  nor  denied  the  survivorship  of 
Catherine,  but,  in  reference  to  the  deaths  of  Mr.  and  Mrs.  Underwood  and  the  two 
sons,  stated  that  Mr.  Underwood  was  in  good  health,  a  very  strong  and  powerful 
man  and  a  very  able  swimmer,  that  Mrs.  Underwood  was  in  delicate  health  and 
weakly  state  of  body,  and  that  the  two  sons  were  of  tender  age.  The  Defendant 
submitted,  as  a  conclusion  from  these  facts,  that  the  four  did  not  simultaneously 
perish,  but  that,  though  they  perished  immediately  after  they  were  swept  from  the 
ship  into  the  sea,  Mr.  Underwood  was  enabled  to  preserve  his  life  for  some  consider- 
able period,  and  that  the  presumption  of  survivorship  was  in  his  favour. 

Both  parties  went  into  evidence  upon  the  questions  [639]  thus  raised ;  the  follow- 
ing statement  contains  all  that  it  is  material  particularly  to  notice  : — 

Joseph  Reed,  the  only  survivor  of  those  who  were  on  board  the  vessel,  was 
examined  as  a  witness  for  the  Plaintiff:  he  gave  the  following  account; — "I  shipped 
on  board  the  Dalhousie  last  October;  the  ship  sailed  the  13th  day  of  Octolier  from 
the  East  India  Docks  bound  to  Sydney  ;  the  crew  consisted  of  thirty-two  Lascars  and 
three  able  seamen  and  an  assistant;  there  were  four  mates  and  the  captain;  she 
carried  passengers,  there  was  a  family  of  Simpsons  and  a  family  of  Underwoods. 
The  Underwood  family  consisted  of  five,  namely,  two  boys,  a  young  lady,  and  the 
father  and  mother;  I  don't  know  in  what  part  of  the  ship  the  family  of  the  Under- 
woods were.  The  ship  got  about  sixteen  miles  to  the  southward  and  westward  of 
Beachy  Head;  we  sighted  Beachy  Head  on  the  18th  ;  I  remember  the  morning  of 
the  19th,  the  ship  foundered  on  that  morning,  a  little  after  four  o'clock  in  the  morning 
of  the  19th,  the  ship  was  lurching  very  heavily,  she  kept  afloat  till  about  half-past 
five  or  six  o'clock,  she  went  over  on  her  starboard  beam  ends,  she  did  not  go  down  at 
once,  she  kept  in  that  position,  namely,  on  her  beam  ends  half-an-hour,  the  weather 
was  very  squalh',  a  donble-reef-top-sail  breeze,  the  sea  was  verj'  rough,  very  sharp. 
While  the  ship  was  lying  on  her  beam  ends  the  sea  made  a  clear  breach  right  over 
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her  :  when  the  ship  went  over  on  to  her  beam  ends  I  was  at  the  wheel ;  I  was  obliged 
to  leave  the  wheel  when  the  water  came  up  to  my  knees  ;  when  I  left  the  wheel  I 
hauled  myself  over  on  the  weather  quarter,  that  was  then  the  port  quarter ;  from 
where  I  was  I  could  see  what  the  other  people  on  the  ship  were  doing.  Four  of  the 
Underwood  family  were  drawn  out  of  the  port  quarter  gallery  while  I  was  on  the 
weather  quarter  ;  I  helped  to  draw  them  out  myself,  the  four  were  the  two  boys, 
[640]  Mrs.  and  Mr.  Underwood,  I  don't  believe  they  were  there  more  than  three 
minutes  at  the  outside.  As  I  was  helping  to  clear  away  one  of  the  boats  I  heard  a 
scream,  and  looked  round,  and  saw  Mrs.  Underwood  grabbing  for  or  trying  to  lay 
hold  of  one  of  her  boys ;  I  saw  her  take  hold  of  him  while  they  were  both  on  the  side 
of  the  vessel.  The  mother  was  with  the  two  boys,  the  father  was  close  to  them  liy 
the  ship's  rail,  a  good  two  steps  off  from  them  ;  the  next  I  saw  was  they  were  all 
together,  the  husband  had  his  wife  in  his  arms  and  the  two  boys  were  holding  on  to 
the  mother,  they  were  all  clasped  together.  I  don't  believe  it  was  a  minute  before  a 
sea  came  and  swept  them  all  oft",  they  seemed  to  go  off  all  at  once,  I  don't  think  they 
were  separated,  I  saw  no  more  of  them,  the  sea  swept  them  right  off,  none  of  them 
ever  came  in  sight  again  that  I  saw :  I  did  not  see  Mr.  Underwood  again.  The 
daughter  was  not  with  them  at  that  time,  she  was  picked  up  from  the  forward  part  of 
the  poop  abreast  of  the  main  rigging  ;  I  saw  the  daughter  alive  after  the  others  went 
down.  It  was  after  her  father,  mother  and  the  two  boj's  had  gone  down  that  Captain 
Butterworth  sung  out,  '  For  God's  sake  look  here  ! '  I  went  and  looked,  I  saw  a 
young  lady  struggling  in  the  water,  the  young  lady  was  Miss  Underwood  :  I  said, 
'  Let  us  try  and  save  her,'  I  said  that  to  my  shipmates  standing  round  ;  I  got  hold  of 
the  main-top-mast-back-stay,  and  put  one  of  my  legs  over  the  top-gallant-bulwark  ;  I 
then  caught  her  under  her  arm  with  my  right  hand,  and  with  the  assistance  of  James 
Burley  we  got  her  out  on  to  the  side  of  the  vessel :  when  we  got  her  there  she  knelt 
over  the  spar,  and  seemed  to  be  in  the  act  of  prayer,  she  might  have  remained  in  that 
state  five  minutes  ;  then  I  went  back  to  the  boat  with  James  Burley,  and,  with  the 
assistance  of  some  Lascars,  tried  to  get  the  boat  off ;  we  told  the  Lascars  to  hold  on 
to  the  head  of  the  boat,  while  I  and  Burley  lifted  her  stern  round  on  to  the  quarter 
[641]  gallery  ;  we  wanted  to  launch  her  so  as  to  save  some  lives.  While  in  the  act 
of  lifting  her  stern  round,  the  Lascars  got  frightened,  and  let  go  the  head  of  the  boat, 
and  the  boat  went  down  and  was  swamped.  After  the  boat  went  down,  I  proposed 
to  Burley  to  cut  away  the  spare  mainyard  which  was  lashed  on  the  ship's  weather 
quarter  as  the  only  chance  of  saving  any  of  us :  then  Captain  Butterworth  came 
there,  and  said,  'If  you  are  going  with  that  spar  you  had  better  get  something  to  lash 
yourselves  to  it  with  : '  Burley  said  he  hadn't  got  a  knife,  he  was  there  :  I  pulled  out 
my  knife,  and  cut  a  piece  of  the  mizzen-top-gallant-clew-line,  and  I  looked  round  and 
saw  the  captain  :  I  gave  him  a  piece  of  my  rope,  and  kept  the  remainder  for  myself ; 
but  seeing  this  young  lady,  Miss  Underwood  was  in  a  distressed  state,  I  went  to  her, 
and  asked  her  if  she  thought  I  hadn't  better  lash  her  to  the  spar,  as  I  and  some  of  my 
shipmates  thought  of  going  on  it ;  she  said  she  would  be  much  obliged  to  me,  and  I 
lashed  her  to  the  spar ;  I  did  so  with  the  rope  I  had  meant  for  myself  :  when  I  had 
done  that  she  said  '  May  God  bless  you  and  get  you  safe  to  land : '  while  I  was 
lashing  her  to  the  spar  I  told  her  I  didn't  know  she  would  be  saved,  but  there  was  a 
chance  of  her  being  picked  up,  and  having  a  decent  burial.  The  captain  lashed 
himself  to  the  same  spar  that  I  had  lashed  the  young  lady  to,  I  went  and  cut  away 
the  forward  lashing  first,  and  then  I  went  and  cut  the  after  one,  and  had  got  it 
partly  cut  when  the  knife  broke  :  I  got  another  knife  from  the  captain,  and  finished 
cutting  the  lashing.  Just  as  I  had  cut  the  lashing  there  was  a  heavy  sea  broke  over 
and  swept  the  spar  off  clear  of  the  wreck,  I  mean  the  spar  to  which  the  young  lady 
and  captain  were  lashed,  two  or  three  other  persons  hung  on  the  same  spar  :  the 
young  lady  was  alive  when  the  spar  was  washed  oft'  the  ship.  I  observed  Miss 
Underwood  after  the  spar  had  gone  away,  she  was  alive  at  that  time ;  [642]  I  saw 
the  spar  ten  minutes  after  the  ship  had  gone  down  :  and  at  the  end  of  ten  minutes  I 
was  on  the  boat's  chock  :  the  ship  was  afloat  about  ten  minutes  after  the  spar  had 
got  clear  ;  the  spar  was  seen  by  me  for  nearly  twenty  minutes  after  it  had  got  clear, 
but  in  such  a  state  of  excitement  a  man  could  not  judge  very  well  of  time.  Miss 
Underwood  was  on  the  spar  the  last  time  I  saw  it ;  I  could  not  tell  whether  she  was 
alive  or  dead  ;  he  head  was  hanging  over  on  her  shoulder.     I  have  no  further  know- 


4DEG.  M.  &G.  643.  UNDERWOOD    V.    WING  659 

ledge  what  became  of  Miss  Underwood  ;  she  was  alive  when  the  spar  was  clear  of 
the  ship  ;  that  was  after  Mr.  and  Mrs.  Underwood  had  heen  swept  off.  Miss  Under- 
wood was  the  last  of  the  Underwoods  I  saw  alive.  When  the  father  and  mother  and 
two  hoys  were  swept  off  the  ship,  my  opinion  is  that  they  were  swept  into  the  whirlpool 
made  by  the  heave  of  the  ship's  counter  :  that  must  have  taken  them  down,  I  think 
no  swimmer  could  have  struggled  against  that,  so  as  to  come  up  again.  Mrs. 
Underwood  was  in  her  night-dress  when  she  was  hauled  out  of  the  ([uarter  gallery, 
and  was  so  until  she  was  swept  away.  Mr.  Underwood  had  a  coat  on  ;  it  was  a  kind 
of  pepper  and  salt  shooting  or  morning  coat ;  he  had  trousers  on  but  no  shoes  ;  the 
boys  were  in  their  night-clothes.  There  were  little  pieces  of  wood  in  the  water  when 
the  father,  mother  and  boys  were  washed  oft",  but  there  was  no  timber,  nothing  of 
any  bulk  or  size,  in  the  water  in  that  part.  It  was  while  Mr.  and  Mrs.  Underwood 
and  the  boys  were  clasped  together,  as  I  have  before  described,  that  they  were 
washed  over  :  they  were  clasped  together  in  this  manner,  the  boys  had  hold  of  the 
mother,  and  the  father  had  his  arms  round  them  all,  and  they  were  in  that  state  when 
the  sea  swept  over  the  vessel  ;  that  was  the  last  I  saw  of  them.  Miss  Underwood 
was  in  her  night-dress  ;  she  had  no  shoes  on.  At  the  time  Mr.  and  Mrs.  Underwood 
were  washed  away,  they  did  not  seem  to  be  exerting  themselves,  they  seemed 
resigned  [643]  to  their  fate.  All  this  happened  on  the  morning  of  the  19th;  the 
ship  went  down  on  that  morning,  and  has  never  since  been  heard  of.  I  was  the  last 
to  leave  her,  and  am  the  only  survivor." 

Two  medical  witnesses,  Henry  Eandall  Wotton  and  Henry  Hancock,  were  also 
examined  on  the  part  of  the  Plaintiff:  that  portion  of  the  evidence  of  Joseph  Reed 
which  detailed  the  circumstances  under  which  Mr.  and  Mrs.  Underwood  and  the  two 
boys  went  down  was  read  over  to  them. 

Mr.  Wotton  explained  the  process  of  asphyxia  or  drowning'in  the  case  of  a  person  sub- 
merged in  water,  stating  his  opinion  to  be  that,  assuming  the  four  persons  in  question 
to  have  been  in  a  continued  state  of  submersion,  death  would  take  place  in  the  case 
of  all  in  two  minutes  at  the  outside.  He  further  stated,  that  if  two  persons,  both  in 
health,  were  totally  submerged  together  at  the  same  time,  a.sphyxia  would  ensue  in 
the  case  of  each  of  them  at  the  same  instant,  as  nearly  as  he  could  conceive  ;  that  a 
person  of  seventy  would  live  as  long  in  such  circumstances  as  a  person  of  thirty, 
assuming  them  both  to  be  in  health,  and  a  female  as  long  as  a  male  person,  and  a 
strong  man  as  long  as  a  weak  one.  After  mentioning  circumstances  under  which  a 
good  swimmer  might  be  expected  to  live  longer  than  a  person  who  was  not  a 
swimmer,  he  repeated  that,  after  hearing  the  evidence  of  Joseph  Keed,  he  could  not, 
speaking  medically  or  physiologically,  give  any  opinion  which  was  the  survivor, 
whether  Mr.  or  Mrs.  Underwood.  He  also  said,  that  he  should  not  call  asphyxia 
death  ;  it  was  possible  that,  after  asphyxia  had  taken  place,  some  of  the  vital 
functions  might  continue  for  two  minutes,  and  that  they  would  not  continue  longer 
in  the  case  of  a  strong  man  than  in  the  case  of  a  weak  man,  nor  in  the  case  of  a 
man  than  in  that  of  a  woman. 

[644]  Mr.  Hancock  agreed  in  the  general  view  of  the  subject  taken  by 
Mr.  Wotton,  and  said,  that,  assuming  four  persons  in  the  condition  of  Mr.  and 
Mrs.  Underwood  and  their  two  boys  to  be  swept  into  the  water  together,  he  was 
not  able  to  give  an  opinion  which  of  the  four  was  the  survivor ;  that  he  did  not 
think  it  would  be  pos.sible  for  any  person  to  give  a  positive  opinion  on  the  subject, 
he  meant  an  opinion  of  any  value :  he  said  that  he  stated  that  from  physiological, 
as  well  as  from  other  views  of  the  subject. 

On  the  part  of  the  Defendant,  Dr.  Alfred  Swaine  Taylor  and  two  other  medical 
men  were  examined.  Dr.  Taylor  stated  that,  according  to  his  experience  in  eases 
of  asphyxia,  a  male,  cirferis  jMribus,  resisted  the  asphyxiating  cause  more  than  a 
female,  and  would  survive  a  female  exposed  to  the  same  asphyxiating  influence  at 
the  .same  time ;  that,  in  the  case  of  simultaneous  submersion  in  the  water  of  a  man 
and  woman,  the  consciousness  on  the  part  of  the  man  of  a  power  to  swim  would 
operate  in  his  favour  ;  that  in  the  case  of  two  persons  neither  of  whom  could  swim, 
the  stronger  would  have  the  advantage,  especially  if  he  had  a  capacious  chest ;  that, 
assuming  two  persons  of  equal  strength  to  be  submerged  in  the  water  at  the  same 
moment,  and  to  undergo  total  and  uninterrupted  submersion,  he  did  not  believe 
they  would  die  at  precisely  the  same  instant  of  time  ;   that  asphyxia  might  possibly 
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supervene  at  the  same  instant  of  time,  but  asphyxia  was  not  death  ;  that  the  length 
of  time  between  asphyxia  supervening  and  death  ensuing  would  depend  on  the 
physical  strength  of  the  party,  varying  according  to  age  and  sex,  and  the  healthy  or 
unhealthy  state  of  the  body  ;  that,  cceteris  jjaribus,  that  time  would  be  longer  in  the 
case  of  a  male  of  forty-three  than  in  a  female  aged  fortj',  his  reasons  for  that  opinion 
being,  that  in  the  male  there  was  a  greater  power  of  life,  a  greater  power  of  resisting 
the  causes  of  death.  After  hear-[645]-ing  J.  Reed's  evidence  read,  he  said, — "  I 
should  take  the  medical  presumption  to  be,  that  the  father  survived  the  wife  and 
two  boys.  That  presumption  would  be  increased  if  it  were  established  that  the 
father  was  a  good  swimmer  ;  and  if  it  were  proved  that  the  wife  was  in  a  sickly  state 
of  health,  I  think  that  would  lead  to  her  sinking  without  exertion." 

The  two  other  medical  witnesses,  Mr.  Brinton  and  Mr.  Paget,  having  heard  the 
evidence  given  by  Dr.  Taylor,  stated  their  full  concurrence  in  the  opinion  expressed 
by  him  as  to  the  presumption  of  survivorship  in  the  hj^pothetical  cases  which  had  been 
submitted  to  him,  and  also  in  the  opinion  expressed  by  him  as  to  Mr.  Underwood 
having  survived  Mrs.  Underwood  and  their  two  boys. 

The  other  witnesses  produced  by  the  Defendant  spoke  to  the  state  of  health  and 
general  habits  of  Mr.  and  Mrs.  Underwood,  shewing  the  former  to  be  a  robust 
healthy  man  and  a  good  swimmer,  and  the  latter  to  have  been  in  a  weak  state  of 
health  at  the  time  of  the  catastrophe. 

The  case  came  on  to  be  heard  before  the  Master  of  the  Rolls  in  July  18.54,  when 
His  Honour  expressed  his  opinion  to  be,  that  he  must  consider  that  there  was  no 
evidence  whatever  to  shew  whether  Mr.  or  Mrs.  Underwood  was  the  survivor,  and 
that  the  conclusion  of  law  was,  that  they  must  be  treated  as  having  both  died  at 
the  same  moment.  His  Honour  in  concluding  his  judgment  said — "The  result  is, 
notwithstanding  what  Mr.  Roupell  urges  in  the  argument  on  the  construction  of  the 
will,  I  think  the  contingency  has  not  arisen  on  which  the  estate  was  to  go,  and  I 
must  make  a  decree  accordingly."  The  decree,  drawn  up  in  pursuance  of  this 
decision,  declared,  that  in  the  events  which  had  happened  John  Underwood  deceased 
the  testator  and  Mary  Ann  his  wife  the  testatrix  respectively  died  intestate  as  to 
the  [646]  whole  residue  of  their  respective  personal  estates  bequeathed  and  appointed 
by  their  wills  respectively,  and  that  the  Plaintiff  as  the  administratrix  of  Catherine 
Underwood  who  was  the  only  surviving  child  and  sole  next  of  kin  of  the  said  testator 
and  testatrix  at  the  time  of  their  respective  deaths  was  entitled  to  all  such  residue  of 
their  respective  personal  estates. 

From  this  decree  the  Defendant  appealed,  and,  on  the  nature  of  the  case  being 
stated  in  the  first  instance  to  the  Lords  Justices,  and  then,  by  their  Lordships'  direc- 
tion, to  the  Lord  Chancellor,  the  Lord  Chancellor  ordered  it  to  be  heard  before 
himself,  with  the  aid  of  two  Common  Law  Judges  ;  and  the  case  now  came  on  to  be 
heard  accordingly. 

Mr.  R.  Palmer  and  Mr.  Harris  Prendergast,  for  the  Plaintiff,  supported  the 
decree  appealed  from.  The  Plaintiff  in  this  case  represents  Catherine  LTnderwood, 
who,  upon  the  evidence,  unquestionably  survived  for  several  minutes  beyond  that 
point  of  time  when  her  parents,  Mr.  and  Mrs.  Underwood,  are  proved  to  have  been 
washed  overboard  and  finally  submerged  in  the  sea ;  and  Catherine  LTnderwood  filled 
the  character  of  next  of  kin  of  both  her  deceased  parents.  By  the  law  of  England 
the  succession  to  personal  property  is  carried  by  the  Statute  of  Distributions  to 
the  next  of  kin  in  the  same  way  as  the  common  law  carries  real  estate  to  the 
heir ;  and  such  title  must  therefore  prevail,  unless  it  be  displaced  by  an  operative 
will ;  the  legatee  is  bound  to  establish  his  claim  against  the  next  of  kin.  AVhere 
then  a  residuary  bequest  is,  as  in  the  present  instance,  conditional,  the  legatee  must, 
as  against  the  next  of  kin,  prove  the  act  or  event  to  have  taken  place  on  which 
the  condition  rests ;  he  must  shew  the  fulfilment  of  the  condition.  Here  the 
condition  of  the  residuary  bequest  to  Mr.  M^ing  [647]  was  that  the  primary  legatee 
should  die  in  the  lifetime  of  the  testator ;  the  words  of  the  wills  are  explicit  in  this 
respect ;  and  the  onus  is  on  Mr.  Wing,  setting  up  a  bequest  in  opposition  to  the  title 
of  the  next  of  kin,  to  shew  which  of  the  two,  Mr.  and  Mrs.  Underwood,  survived  the 
other,  iMasm  v.  Masm  (1  Mer.  308) ;  but  this  he  cannot  do,  for  demonstration  is 
under  the  circumstances  impossible.  By  the  Code  Napoleon  and  the  civil  law 
several  absolute  rules  of  presumption  are  prescribed  for  cases  of  the  present  descrip- 
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tion  (2) ;  but,  as  Sir  W.  Grant  sa\'s  in  the  case  just  cited,  the  law  of  England 
does  not  adopt  from  foreign  codes  any  presumptions  of  fact.  The  law  of  Englantl 
contains  no  general  rules  of  presumption  of  survivorship  applying  to  cases  like  the 
present ;  each  case  is  referred  to  its  own  special  circumstances  and  evidence,  Brouijhton 
V.  Bam/all  (Cro.  Eliz.  502).  Here  the  evidence  is  that  at  a  given  moment  the  four 
Underwoods,  the  father  and  mother  and  two  sons,  were  swept  simultaneouslv  into 
a  whirlpool  in  a  raging  sea,  and  were  drowned  ;  beyond  this  there  is  nothing  "shewn 
on  which  a  judicial  conclusion  can  be  based.  In  the  absence,  therefore,  of  evidence, 
the  Defendant's  claim  to  the  beneficial  succession  under  the  wills  of  Mr.  and  Mrs.  Under- 
wood must  fail,  and  there  will  be  a  resulting  trust  for  the  next  of  kin.  No  argument 
can  in  this  case  legitimately  be  drawn  in  favour  of  survivorship  from  the  possession 
of  physical  advantages  of  age,  sex,  temperament,  or  constitution  ;  from  the  moment 
when  the  four  persons  in  que.stion  were  simultaneously  swept  into  the  sea  and 
disappeared  from  sight  all  is  necessarily  conjecture  ;  and  this  is  too  infirm  a  foundation 
for  a  decision  which  would  deprive  the  Plaintiff  of  ajmmdfade  legal  title.  Physio- 
logical [648]  doctrines  are  notoriously  uncertain  bases  of  reasoning;  the  conditions 
or  ingredients  of  experiments  in  vital  physiology  are  never  fully  known  ;  and,  besides 
their  own  inherent  uncertainty,  no  phj'siological  experiments  on  organized  bodies 
are  repeated  under  precisely  the  same  conditions.  Scientific  evidence  on  such  sub- 
jects is,  therefore,  necessarily  imperfect ;  the  influences  of  cold,  hunger,  .surprise  and 
fear,  and  the  moral  and  religious  influences  which  operate  on  the  mind  in  great 
calamities,  cannot  be  measured ;  nor  can  the  proportions  of  such  influences  on 
different  ages,  sexes  and  characters  be  defined.  All  preconceived  notions  of  the 
superiority  of  the  chances  of  one  over  another  of  persons  under  circumstances  like 
those  now  in  question,  founded  on  capacity  for  swimming,  vigour  of  constitution,  and 
the  like,  are  continually  falsified  by  the  results  of  similar  calamities  of  which  the 
circumstances  have  been  ascertained.  Without  denying  the  benefit  of  siich  advan- 
tages, it  is  found  that  the  most  helpless  are  frequently  saved,  while  the  most  able- 
bodied  and  the  possessors  of  superior  advantages  for  self-preservation  perish  first. 
The  Ecclesiastical  Courts  are  familiar  with  cases  of  the  present  description,  and  in 
dealing  with  them  follow  the  only  sound  rule  of  reasoning,  by  holding  that  where 
no  survivorship  is  proved  as  between  parties  having  mutual  rights  of  succession, 
neither  of  the  'parties  transmitted  a  succession  to  the  other,  and  they  pronounce 
decrees  as  if  the  parties  had  died  simultaneously  :  Taylor  v.  Diplork  (2  Phillimore, 
261),  In  the  Goods  of  H.  Selwi/n  (3  Haggard,  748),  In  the.  Goods  of  It.  Murray  (1 
Curteis,  596),  Sattertlnvaite  v.  Powell  (1  Curteis,  705) :  they  do  not  pronounce  that 
A.  and  B.  did  actually  expire  at  the  same  moment  of  time,  that  being  in  fact  the 
least  probable  of  the  three  contingencies  described  by  Sir  W.  Grant  in  his  judgment 
in  Mason  v.  [649]  Mason  ;  but  without  resorting  to  any  physiological  conclusion,  and 
in  the  absence  of  satisfactory  evidence  to  the  contrary,  they  deliver  their  sentence  as 
if  the  deaths  of  A.  and  B.  had  been  simultaneous.  Thus,  in  Satterthwaite  v.  Powell, 
the  Judge,  while  pronouncing  for  the  simultaneous  death  of  a  husband  and  wife, 
admitted  the  probability  of  the  husband  being  the  survivor,  but  nevertheless  did  not 
feel  at  liberty  to  treat  such  probabilitj'  as  a  basis  of  legal  adjudication  in  opposition 
to  prima  facie  legal  rights  ;  and  in  Maso'U  v.  Mason,  when  Sir  W.  Grant  was  granting 
an  issue,  he  said  that  in  order  to  prove  survivorship  demonstration  was  necessary, 
but  was  impossible.  In  the  present  case  demonstration  is  impossible  as  to  whether 
Mr.  Underwood  or  his  wife  survived  after  submersion,  and  this  Court  must  there- 
fore declare  an  intestacy  of  the  beneficial  interest  in  the  property  of  John 
Underwood. 

They  also  mentioned,  in  the  course  of  their  argument.  The  King  v.  Dr.  Hay  {General 
Slanwin-'s  case)  (1  W.  Black,  640),  and  Mr.  Fearne's  argument  upon  it  (Fearne's  Posth. 
Works,  p.  38),  the  cases  of  JFiiriht  v.  Netherwood  (2  Salk.  593  note  (Evans's  ed.) ;  S.  C. 
(more  fully  reported),  2  Phillimore,  266,  note),  Bradshaiv  v.  Toulmin  (2  Dick,  633), 
Hitchcock  v.  Beardsley  (West's  Keports,  445),  and  Doe  v.  Nepean  (5  B.  &  Ad.  86) ;  and 
they  distinguished  the  present  case  from  that  of  Sillick  v.  Booth  (1  Y.  &  C.  C.  C.  117), 
which  had  been  relied  upon  by  the  Defendant  before  the  Master  of  the  Rolls.  They 
adverted  to  the  possibility  of  an  argument  being  raised  in  favour  of  the  Defendant 
upon  the  construction  of  the  wills  in  question,  reserving,  however,  any  particular 
notice  of  it  that  might  be  necessary  for  the  reply. 
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[650]  Mr.  Roupell  and  Mr.  Baggallay,  for  the  Defendant  W.  Wing,  supported 
the  appeal.  Two  points  are  involved  in  this  case  :  the  Appellant  submits,  first,  that, 
assuming  the  judgment  of  the  Master  of  the  Kolls  to  be  correct,  still,  on  the  true 
construction  of  these  wills,  he  is  entitled  ;  and  secondly,  that  the  evidence  does  not 
warrant  the  conclusion  of  the  simultaneous  death  of  Mr.  and  Mrs.  Underwood. 

On  the  first  point  we  submit,  that  the  construction  of  Mr.  Underwood's  will 
necessarily  assumed  by  the  Plaiiititt'  is  not  the  true  construction,  and  for  the  purpose 
of  argument  it  is  not  material  which  will  is  taken,  as  the  construction  of  both  must 
be  determined  on  the  same  principle.  The  Defendant  insists  that  it  is  obvious  that 
the  testator  did  not  mean  to  die  intestate,  and  that  his  intention,  as  shewn  by  his 
will,  was,  first,  that  his  wife  should  have  all  his  property  to  dispose  of  as  she  thought 
fit  if  she  survived,  and  secondly,  in  the  event  of  her  not  succeeding  to  the  property, 
that  his  three  children  should  have  it,  and,  in  the  event  of  their  not  succeeding  to 
the  enjoyment  of  it,  or  dying  before  they  were  in  the  condition  or  of  capacity  to 
properly  dispose  of  it,  that  it  should  absolutely  belong  to  the  Defendant.  We 
submit  that  the  bequests  were  alternative  bequests,  namely,  to  his  wife  if  she  lived 
to  take,  but  if  she  did  not  live  then  to  his  children,  and  if  they  did  not  take,  then  to 
the  Defendant ;  that  his  clear  intention  was  that  one  or  other  of  these  bequests 
should  take  effect,  that  one  or  other  of  these  objects  of  his  bounty  should  have  his 
property,  and  that  in  no  event  should  he  die  intestate  as  was  proved  by  the  limited 
interest  which  he  bequeathed  to  his  children  who  were  his  ne.xt  of  kin.  We  contend 
that  the  whole  context  of  the  will  shewed  that  the  words  "  in  case  my  wife  shall  die 
in  my  lifetime  "  were  not  meant  to  be  a  strict  condition,  but  merely  [651]  to  shew 
how  he  desired  his  property  to  be  disposed  of,  in  the  event  of  his  wife  not  becoming 
entitled  to  it.  The  rule  to  be  deduced  from  the  decided  cases  is,  that  conditional 
words,  unless  it  can  be  shewn  that  they  are  intended  to  mean  more  than  a  series  of 
limitations,  are  to  be  construed  in  favour  of  the  ultimate  gift  when  the  preceding 
gifts  are  out  of  the  way :  there  must  be  something  in  the  will  to  prohibit  the  more 
liberal  construction,  before  a  limitation  can  be  read  as  a  strict  condition  :  Jones  v. 
IFestcomh  (Prec.  Ch.  316;  S.  C.  1  Eq.  Ca.  Abr.  245),  Avelyn  v.  IFard  (1  Ves.  sen. 
420),  Mcadmvs  v.  Parri/  (1  V.  &  B.  124),  Murray  v.  Janes  (2  V.  &  B.  313),  Sfatham  v. 
Bell  (Cowper,  40),  Bradford  v.  Foley  (1  Douglas,  63),  Parry  v.  Boodle  (1  Cox,  183), 
Pearsall  v.  Simpson  (15  Ves.  29),  iMackinnon  v.  Sewell  (5  Sim.  78  ;  2  Myl.  &  K.  202), 
JVilson  V.  Mount  (2  Beav.  397),  Lenox  v.  Lenox  (10  Sim.  400). 

On  the  second  point,  we  submit  that  the  question,  whether  Mr.  or  Mrs.  Under- 
wood was  the  survivor,  is  one  of  evidence,  and  that  the  onus  of  proof  rests  on  the 
Plaintifl".  If,  however,  the  onus  is  on  the  Defendant,  we  contend  that  enough  has 
been  proved  in  this  case  to  lead  the  mind  of  the  Court  to  a  judicial  conclusion  that 
the  husband  was  the  survivor.  It  is  not  necessary  to  carry  the  case  higher  than  this, 
for  the  Court  is  in  the  constant  habit  of  acting  on  presumption,  Pickerinq  v.  Lord 
Stamford  (2  Ves.  jun.  272  ;  see  pp.  280,  281),  Fenner  v.  Jc/utter  (1  Myl.  &  "K.  120) ; 
and  the  decision  in  Sillick  v.  Booth  (1  Y.  &  C.  C.  C.  121)  is  an  actual  instance  of  the 
Court  having  acted  on  the  same  kind  of  evidence  as  that  which  [652]  is  now  relied 
on.  Looking  at  the  condition  of  the  two  persons  Mr.  Underwood  and  his  wife,  the 
former  a  strong  and  healthy  man  and  a  good  swimmer,  and  the  latter  in  delicate 
health,  the  conclusion  is  almost  unavoidable  that  the  husband  must  have  been  the 
survivor. 

Mr.  R.  Palmer  replied.  He  contended  that  the  estates  limited  by  Mr.  Underwood's 
will  to  the  children  and  to  the  Defendant,  were  strictly  upon  the  condition  that  Mrs. 
Underwood  should  die  in  the  testator's  lifetime  ;  that  it  was  incumbent  on  the 
Defendant  to  shew  that  she  did  so  die ;  that  he  had  failed  to  do  this,  and  was  not 
therefore  entitled.  The  same  line  of  argument  applied  to  the  will  of  Mrs.  Under- 
wood. He  commented  on  the  cases  referred  to  on  the  other  side,  and  cited  Doo  v. 
Brabant  (3  Bro.  C.  C.  393),  Calthorpe  v.  Gough  (3  Bro.  C.  C.  395,  n.),  Andree  v.  Ward 
(1  Russ.  260),  Lee  v.  Busk  (2  De  G.  Mac.  &  G.  810),  and  Jarman  on  Wills,  vol.  i. 
p.  733,  &c.,  vol.  ii.  p.  702,  &c. 

[The  Lord  Chancellor  mentioned  Phipps  v.  Ackers  (3  CI.  &  Fin.  702,  and 
9  CI.  &  Fin.  583).] 

Jan.  31,  1855.  Mr.  Justice  Wightman  read  the  following,  as  the  joint  opinion 
of  Mr.  Baron  Martin  and  himself  on  those  parts  of  the  case  on  which  the  Lord 
Chancellor  had  requested  their  assistance. 


I 
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This  is  an  appeal  against  a  decree  of  the  Master  of  the  Kolls,  pronounced  on  the 
18th  July  last.  The  bill  was  [653]  filed  by  the  Plaintiff,  as  administratrix  of 
Catherine  Underwood,  under  the  following  circumstances  : — 

John  Underwood,  the  father  of  Catherine  Underwood,  by  his  will,  dated  the  4th 
October  1853,  devised  all  his  property,  real  and  personal,  to  the  Defendant  John 
AVing  his  heirs,  executors  and  administrators  according  to  its  respective  nature  and 
quality  upon  trust  for  his  wife  Mary  Underwood  her  heirs  executors  administrators 
and  assigns  absolutely,  and  in  case  his  said  wife  should  die  in  his  lifetime  he  directed 
that  all  his  said  estate  should  be  held  by  his  said  trustee  upon  trust  for  such  of  his 
three  children  Catherine  Frederick  and  Alfred  as  being  sons  should  attain  twenty- 
one  or  being  a  daughter  should  attain  that  age  or  marry,  and  in  case  all  should  die 
under  that  age  and  the  daughter  be  unmarried  he  devised  all  his  property  to  the 
Defendant  his  heirs  executors  administrators  and  assigns  for  his  and  their  absolute 
benefit,  and  he  appointed  his  wife  and  the  Defendant  his  executors. 

Mrs.  Underwood  by  her  will,  dated  the  same  day,  after  referring  to  certain  powers 
conferred  upon  her  by  the  will  of  her  father,  disposed  of  the  property'  which  she  was 
thereby  empowered  to  appoint  in  substance  as  follows,  namely,  she  devised  and 
appointed  all  her  property  whatsoever  and  all  arrears  which  might  be  due  at  the  time 
of  her  death  to  her  husband  his  heirs  executors  administrators  and  assigns  (but 
subject  to  the  estate  and  interest  of  her  children  under  the  will  of  her  father),  and 
in  case  her  husband  should  die  in  her  lifetime  she  devised  and  appointed  all  her 
said  property  to  the  Defendant  his  heirs  executors  administrators  and  assigns 
for  his  and  their  absolute  use  and  benefit,  and  appointed  him  and  her  husband  her 
executors. 

[654]  About  a  week  after  these  wills  were  executed,  Mr.  and  Mrs.  Underwood 
and  their  three  children  (they  being  their  only  children)  embarked  on  board  a  ship 
called  the  Dalhousie,  bound  for  Sydney  in  Australia,  and  on  the  1 9th  October  the 
ship  was  totally  lost  and  they  were  all  drowned  ;  one  man  alone  escaped  from  the 
wreck,  a  seaman  named  Joseph  Reed,  who  was  examined  in  the  cause  and  gave  a  very 
clear  and  distinct  account  of  the  circumstances  of  their  deaths.  His  evidence  is,  that 
upon  the  morning  of  the  19th  October  the  ship  foundered,  and  after  some  little  time 
went  upon  her  starboard  beam-ends,  that  the  sea  which  was  very  rough  then  made  a 
clear  breach  over  her  ;  that  whilst  the  ship  was  in  this  state  Mr.  and  Mrs.  Underwood 
and; the  two  boys  were  drawn  out  of  one  of  the  ports  of  the  ship,  that  when  he  last 
saw  them,  which  was  a  very  few  minutes  after  they  were  brought  out,  they  were  all 
standing  together  on  the  side  of  the  ship,  the  husband  with  his  wife  in  his  arms,  and 
the  two  boys  clinging  to  their  mother,  all  clasped  together ;  that  whilst  in  this 
position  a  sea  swept  them  right  off,  and  he  saw  them  no  more,  and  his  belief  was 
that  they  all  four  went  down  together,  instantly,  in  a  whirlpool  or  eddy  caused  by 
the  beating  of  the  sea  against  the  ship,  and  never  rose  again.  He  then  described  the 
manner  of  the  death  of  the  daughter  Catherine,  whom  he  assisted  to  lash  to  a  spar  in 
hope  of  saving  her  life,  and  it  is  certain  that  she  survived  her  father  and  mother  and 
brothers  for  some  little  time,  probably  about  half  an  hour. 

In  the  following  month  of  November  the  Defendant  proved,  and  obtained  probate 
of,  both  wills  ;  and  in  January  1854  the  Plaintiff  obtained  letters  of  administration 
to  the  daughter  Catherine,  and  filed  the  present  bill,  insisting  that,  under  the  circum- 
stances which  existed,  both  Mr.  and  Mrs.  Underwood  had  died  intestate  as  to  the 
[655]  beneficial  interest  in  their  property,  and  that  it  vested  in  the  daughter 
Catherine,  not  under  the  wills,  but  as  next  of  kin  ;  and  she  claimed  as  her  adminis- 
tratrix. Two  medical  gentlemen  were  examined  on  behalf  of  the  Plaintiff,  who 
gave  as  their  opinion  that  the  husband  and  wife  died  at  one  and  the  same  time  ; 
three  were  examined  on  behalf  of  the  Defendant,  who  gave  as  their  opinion  that  the 
hu.sband  survived  the  wife  ;  and  they  gave  various  reasons  in  support  of  their  respec- 
tive opinions. 

It  was  insisted  on  behalf  of  the  Plaintiff  that,  under  both  wills,  the  estates  or 
interests  given  to  the  children  and  the  Defendant  were  conditional,  in  the  case  of  the 
husband's  will  "  on  condition  that  his  wife  should  die  in  his  lifetime,"  in  the  case  of 
the  wife's  will  "  on  condition  that  her  husband  .should  die  in  her  lifetime  ; "  that  there 
was  no  evidence,  or  at  all  events  none  which  a  legal  tribunal  sitting  judicially  coulrl 
act  upon,  as  to  which  died  first ;  and  that,  it  being  therefore  impossible  to  prove  the 
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condition  precedent,  the  estates  or  interests  could  never  vest,  the  onus  prohandi  being 
on  the  Defendant  claiming  against  the  next  of  kin. 

On  behalf  of  the  Defendant  it  was  contended,  first,  that  the  correct  conclusion 
from  the  evidence  was,  that  Mr.  Underwood  survived  his  wife,  and,  secondly,  whether 
this  was  so  or  not,  that  under  the  peculiar  circumstances  of  this  case  the  onus  of  proof 
was  not  upon  the  Defendant ;  and,  from  the  conclusion  of  the  judgment  of  the  Master 
of  the  Rolls,  it  appears  that  it  was  also  made  a  point  before  him,  that,  vipon  the  true 
construction  of  the  wills,  the  Defendant  was  entitled  to  the  property  devised,  not- 
withstanding that  it  might  be  impossible  to  ascertain  whether  Mr.  or  Mrs.  Underwood 
was  the  survivor. 

It  is  however  obvious,  as  well  from  the  report  of  the  [656]  arguments  as  of  the 
judgment,  that  the  point  of  the  survivorship  was  the  one  mainly  pressed.  All  the 
cases  and  authorities  upon  the  subject  seem  to  have  been  cited,  and  the  result  which 
the  Master  of  the  Rolls  arrived  at  was,  that  there  was  no  evidence  to  shew  who  was 
the  survivor,  and  he  made  a  decree  in  favour  of  the  Plaintiff. 

There  has  been  an  appeal  from  this  decree,  and  it  has  been  argued  before  us. 
Three  points  have  been  made  on  behalf  of  the  Defendant,  the  first,  that  the  just  and 
legitimate  conclusion  to  be  drawn  from  the  evidence  in  the  cause  is,  that  Mr.  Under- 
wood survived  his  wife,  and  that  therefore  the  condition  contained  in  his  will  has 
l)een  performed  ;  the  second  was,  that,  under  the  circumstances  of  the  case,  the  onus 
of  proof  of  the  survivorship  was  upon  the  Plaintiff,  and  not  upon  the  Defendant ;  and 
the  third  was,  on  the  construction  of  the  wills.  It  was  with  reference  to  the  first 
and  second  of  these  questions  only  that  our  assistance  was  requested  by  your  Lord- 
ship, and  it  is  with  respect  to  them  only  that  we  propose  to  give  our  opinions. 

As  to  one  of  these  points,  namely,  the  onus  of  proof,  we  think  the  Defendant 
clearly  fails.  The  next  of  kin  stands  as  to  personalty  in  the  same  position  as  the 
heir  at  law  as  to  realty,  and  the  person  claiming  against  him  must  make  out  his  entire 
title.  In  the  absence  of  any  effectual  disposition  of  the  beneficial  interest  in  personalty, 
the  next  of  kin  is  entitled  to  it,  and  the  person  seeking  to  dispossess  him  of  it  is 
bound  to  prove  a  perfect  title,  and  to  rebut  the  jrrimd  facie  case  of  the  next  of  kin. 
The  onus  of  proof  is  therefore  upon  the  Defendant. 

As  to  the  point  of  survivorship,  it  was  argued  with  great  ability,  and  the  same 
cases  and  authorities  were  cited  before  us  as  before  the  Master  of  the  Rolls.  In  [657] 
the  French  Code  the  rule  of  survivorship  is  made  a  matter  of  positive  regulation  and 
enactment,  varying  according  to  the  ages  and  sex  of  the  persons  dying  in  the  same 
shipwreck  ;  but  in  our  law  it  is  not  so.  The  question  of  survivorship  is  the  subject 
of  evidence  to  be  produced  before  the  tribunal  which  is  to  decide  upon  it,  and  which 
is  to  determine  it  as  any  other  fact.  If  there  be  satisfactory  evidence  to  shew  that 
the  one  survived  the  other,  the  tribunal  ought  so  to  decide,  independent  of  age  or 
sex ;  and  if  there  be  no  evidence,  the  case  is  the  same  as  a  great  variety  of  other 
cases,  more  frequent  formerly  than  at  present,  where  no  evidence  exists,  and  of 
consequence  no  judgment  can  be  formed.  Upon  this  point  we  concur  with  the 
Master  of  the  Rolls  ;  we  think  there  is  no  evidence  to  shew  whether  the  husband  or 
wife  was  the  survivor :  there  may  be  surmise,  and  speculation,  and  guess,  but  we 
think  there  is  no  evidence.  We  have  no  doubt  that  the  scientific  gentlemen  who 
were  examined  were  perfectly  sincere  in  their  opinions,  but  it  is  obvious  that  their 
evidence  was  given,  having  reference  to  the  case  of  two  persons  quietly  submerged 
in  water  and  remaining  there  until  drowned,  or  to  the  case  of  two  persons,  one  being 
a  swimmer  and  the  other  not,  and  both  thrown  suddenly  into  the  water  unencumbered 
and  acting  upon  their  instincts.  The  present  case  is  of  two  persons  clasped  together, 
two  boys  clinging  to  one  of  them,  standing  pretty  high  out  of  the  water  upon  a  ship's 
side,  swept  off  together  by  an  overwhelming  wave  into  a  raging  sea,  and  one  or  other 
or  both  of  whom  may  have  been  stunned  by  the  violence  of  the  blow  from  the  wave, 
may  have  struck  against  a  timber  of  the  ship,  and  may  in  point  of  faet  have  been 
dead  before  he  or  she  reached  the  water  at  all.  How  is  it  possible,  under  such 
circumstances,  for  any  tribunal,  sitting  judicially,  to  say  which  of  these  two 
individuals  died  first  1  We  may  guess  or  imagine  or  fancy,  but  the  law  of  England 
requires  evi-[658]-dence,  and  we  are  of  opinion  there  is  no  evidence  upon  which  we 
can  give  a  judicial  opinion  that  neither  survived  the  other. 

The  Master  of  the  Rolls  is  represented  in  the  report  of  his  judgment  to  have  said, 
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"  There  is  therefore  no  evidence  to  shew  who  was  the  survivor,  and  the  conclusion  of 
law  is,  that  both  died  at  the  same  moment."  According  to  our  view  this  is  not  correct ; 
we  think  there  is  no  conclusion  of  law  upon  the  subject ;  in  point  of  fact  wc  think  it 
unlikely  that  both  actually  did  die  at  the  same  moment  of  time,  but  there  is  no 
evidence  to  shew  which  of  them  was  the  survivor. 

Our  opinion,  therefore,  upon  the  two  questions  in  respect  to  which  it  is  requested, 
is  in  favour  of  the  Plaintitf. 

Feb.  3.  The  Lord  Chancellor  [Cranworth].  The  main  part  of  this  case  I 
consider  to  have  been  substantially  disposed  of  the  other  day :  the  facts  lie  in  a 
narrow  compass,  and  I  will  now  shortly  advert  to  them.  (His  Lordship  here 
recapitulated  the  main  facts  of  the  case  as  above  given.)  The  question  which  arises 
under  the  will  of  the  husband,  there  is  a  similar  question  under  the  will  of  the  wife, 
is  this,  whether  the  Plaintiff,  the  personal  representative  of  the  daughter  who  is 
admitted  to  have  survived  her  parents  and  brothers,  is  entitled  to  the  residuary 
personal  estate  as  against  the  Defendant  who  claims  under  the  will ;  I  am  now  dealing 
with  the  case  as  on  the  will  of  the  husband  alone. 

I  follow  very  much  the  line  of  reasoning  that  was  adopted  by  the  learned  Judges  : 
where  a  person  dies  seised  in  fee  of  real  estate,  primd  facie  his  heir  at  law  is  entitled 
to  succeed,  and  he  can  only  be  deprived  of  that  [659]  right  by  some  devisee  coming 
forward  and  shewing  that  a  will  valid  in  point  of  form  and  effectual  in  point  of 
substance  was  made  displacing  his  rights.  I  am  perfectly  persuaded  that  exactly 
the  same  principle  is  applicable  to  the  case  of  personal  estate  :  if  a  person  dies 
possessed  of  personal  estate,  prinul  facie  the  next  of  kin  will  be  entitled  to  it,  and  their 
right  will  only  be  displaced  by  some  person  coming  forward  and  shewing  a  valid  and 
effectual  disposition  taking  it  away  from  them. 

The  question  in  the  present  case  is  whether,  the  Plaintiff  being  the  next  of  kin 
or  representing  the  next  of  kin,  Mr.  Wing  shews  a  title  depriving  her  of  that  to 
which,  in  the  absence  of  a  valid  will,  she  is  entitled.  That  depends  first  of  all  on  the 
terms  of  the  will,  and  the  will  gives  the  property  to  Mr.  Wing  "in  case  my  wife  shall 
die  in  my  lifetime."  Then  comes  the  question,  on  whom  does  the  burden  of  proof 
rest  to  shew  whether  the  wife  did  or  did  not  die  in  the  testator's  lifetime.  I  think, 
the  principle  once  being  admitted  that  the  inimA  facie  title  is  in  the  next  of  kin,  that 
it  must  rest  on  the  person  who  claims  the  property  under  a  bequest  giving  it  to  him 
in  that  particular  event.  It  is  not  for  the  next  of  kin  to  shew  that  the  wife  did  not 
die  in  her  husband's  lifetime  ;  but  the  person  who  claims  under  the  disposition  must 
shew,  not  that  probably  it  might  be  one  way  or  the  other,  but  that  that  state  of 
circumstances  did  in  fact  occur,  which  entitles  him  according  to  the  language  of  the 
will  to  say  that  the  wife  did  die  in  her  husband's  lifetime. 

Then  arises  the  question  of  fact,  has  the  Defendant  shewn  that  the  wife  did  not 
survive  1  I  entirely  concur  in  what  was  said  by  the  learned  Judges  on  that  subject, 
that  there  is  no  evidence  whatever  which  would  justify  anyone  in  coming  to  such  a 
conclusion,  because  in  this  case,  as  in  all  others  where  a  person  has  to  shew  that  a 
[660]  particular  state  of  things  has  arisen,  the  evidence  must  be  positive,  and  it  is 
not  sufficient  to  shew  a  variety  of  circumstances  from  which  it  may  be  very  difficult 
to  form  an  opinion  one  way  or  the  other.  I  think  it  impossible  to  carry  this  evidence 
before  us  to  anything  like  proof  as  to  whether  Mr.  or  Mrs.  Underwood  was  the 
survivor.  I  give  the  medical  gentlemen  entire  credit  for  speaking  scientifically,  and 
as  they  believe  quite  accurately  (though  I  do  not  think  that  they  themselves  are  very 
confident  on  the  subject) ;  but  to  take  what  they  say,  calculating  and  reasoning  « 
priori,  for  that  is  all  it  comes  to,  as  to  which  of  two  people  may  have  breathed  a  few 
seconds  the  longer  at  the  bottom  of  the  sea,  as  establishing  the  fact,  seems  to  me  to 
be  quite  misunderstanding  the  nature  of  human  testimony.  The  medical  men  may 
be  quite  right  in  the  observations  they  have  made  of  persons  dying  from  asphj^xia, 
but  I  confess  that,  from  the  perusal  of  the  evidence,  I  am  utterly  unconvinced  that 
they  can  tell  us  which  of  these  two  persons  died  first,  even  supposing  them  to  have 
been  taken  and  quietly  submerged  to  the  bottom  of  the  sea.  When  however  it  is 
remembered  that  they  were  violently  thrown  by  one  blow  from  the  side  of  the  ship 
into  the  sea,  any  conclusion  which  can  be  acted  on,  founded  on  the  supposition  being 
correct  that  the  wife  died  a  few  seconds  before  the  husband,  appears  to  me  impossible. 
The  conclusion,  therefore,  that  I  come  to  is  upon  the  assumption  that  we  cannot  tell 
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which  of  these  two  persons  died  first,  and  this  is  the  conclusion  at  which  the  Master 
of  the  Rolls  also  arrived. 

In  the  report  of  the  case  before  the  Master  of  the  Eolls,  His  Honour  is  represented 
in  one  passage  to  have  said  that  he  must  assume  that  Mr.  and  Mrs.  Underwood  both 
died  together.  From  personal  communication  with  His  Honour,  I  know  that  he  is 
not  aware  that  he  ever  u.sed  such  an  expression,  and  all  he  ever  meant  to  say  was 
[661]  that  the  property  must  be  distributed  just  as  it  would  have  been  if  they  had 
both  died  at  the  same  moment.  It  cannot  be  assumed  to  be  proved,  or  probable,  or 
possible,  that  two  human  beings  should  cease  to  breathe  at  the  .same  moment  of  time, 
for  that  is  hardly  within  the  range  of  imagination,  and  to  adjudicate  on  such  a 
principle  would,  I  think,  be  proceeding  on  false  (lata,  but  the  real  ground  to  proceed 
on  is  that  it  cannot  be  proved  which  died  first.  They  both  probably  died  within  a 
few  seconds  of  each  other,  but  which  died  first  it  is  impossible  to  say.  The  result 
therefore  is,  that  there  being  a  will  giving  away  the  property  in  one  state  of  circum- 
stances, namely,  that  the  wife  died  in  the  husband's  lifetime,  and  it  not  being  proved 
that  that  state  of  circumstances  existed,  the  property  is  not  given  away  at  all,  and 
must  be  distributed  amongst  the  next  of  kin  as  upon  an  intestacy.  These  considera- 
tions would  have  exhausted  the  subject,  but  for  the  very  able  argument  that  was 
addressed  to  the  Court  on  another  point,  and  to  which  I  think  it  necessary  now  to 
advert. 

Besides  the  curious  and  interesting  question  as  to  the  survivorship  of  the  husband 
and  wife,  Mr.  Eoupell  raised  another  point  on  the  construction  of  the  wills,  and  on 
this  I  did  not  consult  the  learned  Judges.  It  may  be  considered  by  reference  to  the 
husband's  will  only.  [His  Lordship  here  referred  to  the  terms  of  the  will.]  (3)  It 
was  contended  that,  even  adopting  the  view  of  the  Master  of  the  Rolls  on  the  question 
of  survivorship,  still  the  bequest  to  the  Defendant  Mr.  Wing  took  effect.  The 
intention  it  was  said  was,  to  give  the  w^hole  residue  to  him,  if,  from  any  cause  what- 
ever, the  prior  alternative  gift  [662]  to  the  wife  could  not  take  effect.  Here  neither 
she  nor  those  claiming  under  her  can,  it  was  said,  claim  anything,  in  consequence  of 
its  being  impossible  to  shew  that  she  survived  her  husband,  and  therefore  the  gift 
over,  or  rather  the  sulistituted  gift  to  Mr.  Wing,  the  children  being  out  of  the  case, 
must,  it  was  contended,  take  effect.  The  gift  to  him  is  in  terms  dependent  on  the 
wife  dying  in  the  husband's  lifetime  ;  but  it  was  argued  that  both  principle  and 
authority'  lead  to  the  conclusion,  that,  if,  from  any  cause  whatever,  the  prior  gift 
cannot  take  effect,  the  second  or  alternative  gift  becomes  operative.  In  support  of 
this  proposition  many  cases  were  cited  and  relied  on,  all  which  may  I  think  be  classed 
under  two  heads,  first,  cases  where  there  is  a  prior  particular  interest  given  and  then 
on  the  death  of  the  devisee  or  legatee  in  remainder  under  age  there  is  a  gift  over, 
and  the  gift  over  has  been  held  to  take  effect  though  the  first  taker  never  came  into 
existence  and  so  could  not  fulfil  literally  the  condition  of  dying  under  twenty-one, 
and  secondly,  cases  where  a  devise  or  bequest  is  made  with  an  obligation  imposed  on 
the  devisee  or  legatee  to  do  some  act  in  default  of  which  being  done  there  is  a  gift 
over,  if  the  devisee  or  legatee  dies  in  the  testator's  lifetime  there  the  gift  over  has 
been  held  to  take  effect. 

In  illustration  of  the  first  class  I  need  only  refer  to  the  leading  case  of  Jones  v. 
If'estcomh  (Prec.  Ch.  316),  the  same  question  having  come  under  consideration  in  several 
other  cases.  There  the  testator  devised  a  term  of  years  to  his  wife  for  her  life  and 
after  her  death  to  the  child  she  was  then  enceinte  with,  and  if  such  child  died  before 
it  came  to  the  age  of  twenty-one  then  he  devised  one-third  part  of  the  term  to  his 
wife  and  two-thirds  to  other  persons  :  he  died  and  the  wife  turned  out  not  to  be 
enceinte  at  all,  consequently  the  gift  over  never  literally  [663]  came  into  operation, 
because  that  child  had  not  died  under  twenty-one,  there  never  having  been  any  child. 

The  leading  authority  under  the  second  head  is  the  case  before  Lord  Hardwicke 
of  Acelyn  v.  IVaril  (1  Ves.  sen.  420) :  there  the  devise  was  to  the  testator's  brother 
and  his  heirs,  on  express  condition  that  within  three  months  after  his  decease  he  should 
execute  a  release  to  his  trustee  of  all  claims  and  demands,  but  if  his  brother  should 
neglect  to  give  such  release,  the  devise  to  him  should  be  void,  and  in  such  case  he 
devised  the  estate  to  the  Defendant.  The  ground  on  which  the  Court  has  proceeded 
in  these  cases,  and  there  are  many  others  to  the  same  effect,  is,  that  the  gift  over, 
though  made  in  the  form  of  a  condition,  was,  on  the  true  construction  of  the  will, 
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intended  to  take  effect  not  only  if  the  precise  language  of  the  condition  was  complied 
with,  but  also,  if  some  different  event  should  hajijien  which  would  have  results  the 
same  as  the  condition.  Thus  in  Jones  v.  H'eatroinh,  the  testator,  though  in  terms  he 
gave  the  property  over  only  in  the  event  of  his  wife  being  at  the  date  of  his 
will  pregnant  and  giving  birth  to  a  child  who  should  die  under  twenty-one,  yet 
evidently  meant  that  the  ulterior  gift  should  take  effect  if  his  wife  should  not  give 
birth  to  a  child  who  should  attain  the  age  of  twenty-one  years ;  just  as  in  the 
case  before  Sir  AV.  Grant  of  Murraii  v.  Jones  (2  V.  &  B.  313),  that  very  learned 
Judge  held  that  the  expression  "  but  in  case  I  shall  have  but  one  child  "  necessarily 
embraced  the  case  of  not  having  any.  So  in  Avehin  v.  li'anl,  though  the  devise  to 
the  Defendant  Ward  was,  according  to  the  strict  language  of  the  will  made  dependent 
on  the  testator's  brother  refusing  to  execute  a  release  within  three  months  after  his 
the  testator's  decease  which  implies  his  surviving,  3-et  the  Court  saw  [664]  its  way 
to  the  conclusion,  that  the  testator  meant  the  Defendant  to  take  if  the  lirother  did 
not,  whether  he  survived  and  refused  to  execute  the  release,  or  was  from  any  other 
cause  made  incapable  of  taking :  indeed,  the  natural  sense  of  the  will  there  was,  that 
if  the  gift  to  the  brother  should  prove  void  from  any  cause  the  Defendant  should 
take. 

But  these  cases  all  proceeded  on  the  doctrine,  that  the  event  on  which  the  gift 
over  was  to  come  into  operation  was  an  event  impliedly  if  not  expressly  indicated  by 
the  language  used  in  the  will.  This  is  a  safe  and  just  principle  of  con.struction,  if  we 
only  take  care  not  to  strain  language  beyond  its  fair  import.  In  the  present  case,  I 
cannot  think  that  any  of  the  authorities  warrant  the  course  which  the  Defendant  urges 
me  to  adopt.  The  gift  to  Mr.  Wing  is  in  terms  made  dependent,  and  was  evidently 
meant  to  be  dependent,  on  the  single  event,  setting  aside  the  children,  of  the  testator 
surviving  his  wife  :  if  she  should  survive,  he  gives  everything  to  her,  if  she  dies  in  his 
lifetime  he  gives  everything  to  Mr.  Wing ;  it  is  impossible  to  say,  that  there  is  any 
third  case,  or  class  of  cases,  to  which  the  language  of  the  will  could  possibly  be 
applicable.  It  may  be  that,  if  the  extremely  improbable  event  which  did  occur  had 
presented  itself  to  the  testator's  mind  as  a  possible  contingency,  he  would  have  wished 
Mr.  Wing  to  take  his  property  ;  but  then  he  would  have  done  this,  not  by  relying  on 
the  words  now  found  in  the  will  as  being  sufficient  for  the  purpose  but  by  making 
express  provision  to  accomplish  his  object.  It  is  not  sufficient  to  say  that,  if  for  any 
reason  the  gift  to  the  wife  fails  to  have  practical  operation,  the  testator  must  have 
intended  to  benefit  Mr.  AVing :  the  answer  is,  he  has  not  said  so,  neither  expressly 
nor  impliedly  ;  and,  if  I  were  to  attempt  to  supply  the  omission,  [665]  I  feel  that  I 
should  be  making,  not  construing  the  testator's  will.  These  considerations  decide  the 
question  on  the  wife's  will  also.  The  result  therefore  i.s,  that  I  think  the  decree  of 
the  Master  of  the  Rolls  was  right,  and  so  that  the  appeal  must  be  dismissed ;  but, 
from  the  peculiar  nature  of  the  case,  I  shall  give  no  costs. 

Some  further  discussion  took  place  as  to  costs,  the  result  of  which  was,  that  they 
were  ordered  to  be  paid  out  of  the  estate. 

(1)  The  bill  stated  Mary  Ann  Underwood  to  be  possessed  of  other  property  besides 
what  she  was  empowered  to  dispose  of  by  will,  and  treated  the  Defendant  W.  Wing 
as  her  general  personal  representative  by  virtue  of  the  probate  obtained  by  him  of 
her  will.  This,  however,  was  not  the  case,  for  the  probate  had  not  the  effect 
attributed  to  it,  and,  as  the  Defendant  W.  Wing  had  obtained  no  grant  of  admini- 
stration civferoniw,  the  Plaintiff  had  no  ground  for  asking  an  account  of  the  general 
personal  estate  of  Mary  Ann  Underwood.  The  mistake  was  not,  however,  adverted 
to  in  the  earlier  stages  of  the  suit,  but  was  noticed  on  the  appeal,  when,  by  consent, 
so  much  of  the  bill  as  related  to  her  estate  was  dismissed. 

(2)  See  1  Mer.  p.  310,  note.  It  was,  however,  mentioned,  that  the  case  of  Mr. 
and  Mrs.  Underwood  would  not  really  fall  within  these  rules,  the  difference  of 
their  ages  being  three  years  ;  and  that  it  would  be  tried,  even  under  the  French 
law,  "par  les  circonstances." 

(3)  The  Lord  Chancellor  stated  that,  to  avoid  being  misunderstood,  he  had  reduced 
into  writing  his  view  of  this  part  of  the  case  ;  and  the  remainder  of  the  report  is  taken 
from  the  written  judgment  of  his  Lordship. 
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[665]     Simpson  v.  Sadd.     Before  the  Lord  Chancellor  Lord  Cranworth. 

AW.  18,  20,  21,  Dec.  2,  1854. 

[S.  C.  3  Eq.  Rep.  263  ;  24  L.  J.  Ch.  562  ;  1  Jur.  N.  S.  457  ;  3  W.  R.  118.] 

In  a  suit  to  compel  the  Defendant  specifically  to  perform  an  agreement  to  take  a 
lease :  Held,  that  under  the  circumstances  of  the  case  the  intended  lessee  had 
waived  his  right  to  call  for  the  title  of  the  intended  lessor. 

Form  of  the  decree  in  this  case  directed  as  in  Jf'arrcn  v.  Bichanlson  (Younge,  1). 

The  mere  fact  of  taking  possession  does  not,  either  in  the  case  of  vendor  and 
purchaser,  or  in  that  of  lessor  and  lessee,  operate  as  a  waiver  of  the  purchaser's 
or  lessee's  right  to  call  for  the  vendor's  or  lessor's  title,  though  an  intention  to 
waive  the  right  is  less  probable  in  the  former  than  in  the  latter  instance. 

This  was  an  appeal  by  the  Defendant,  Ct.  E.  Sadd,  from  a  decree  made  in  favour 
of  the  Plaintiff  by  Vice-Chancellor  Stuart  on  a  special  claim,  the  object  of  which  was 
to  compel  the  specific  performance  by  the  Defendant  of  an  agreement  to  take  a  lease 
of  certain  premises  belonging  to  the  Plaintiff.  The  following  were  the  facts  of  the 
case. 

The  Plaintiff,  being  the  tenant  of  two  houses  Nos.  16  and  17  Lisle  Street, 
Leicester  Square,  in  the  county  of  Middlesex,  together  with  the  warehouses  let 
therewith  for  the  residue  of  a  term  of  years  under  two  indentures  of  lease  dated 
respectively  the  2d  December  1850,  entered  into  a  treaty  with  the  Defendant  for 
assigning  such  leases  to  him,  or  for  demising  the  premises  to  him  by  way  of  lease  or 
under-lease ;  and  during  the  treatj^  and  before  the  Defendant  signed  the  agreement 
hereafter  stated,  the  [666]  leases  were  produced  and  read  over  to  the  Defendant ; 
and  upon  his  being  satisfied  with  the  covenants  contained  therein,  the  following 
agreement  in  writing  was  entered  into  between  the  Plaintiff  and  the  Defendant  and 
signed  by  them. 

"Memorandum  of  agreement  made  this  12th  day  of  November  1853  between 
Miles  Simpson  and  George  Sadd  whereby  the  former  agrees  to  grant  and  the  latter 
agrees  to  accept  a  lease  of  No.  16  Lisle  Street  from  Christmas  next  at  the  annual 
rent  of  £85,  6s.  6d.  payable  quarterly  for  the  term  of  twelve  years  and  three- 
quarters  less  fourteen  days.  The  said  Miles  Simpson  also  agrees  to  grant  and  the 
said  Creorge  Sadd  to  accept  a  lease  of  No.  1 7  Lisle  Street  from  Christmas  next  at  the 
annual  rent  of  £134,  13s.  4d.  payable  quarterly  for  the  term  of  sixteen  years  less 
fourteen  days  both  such  leases  to  contain  the  same  covenants  and  clauses  so  far  as 
applicalile  as  are  contained  in  the  leases  under  which  the  same  are  now  held  the  said 
George  Sadd  to  have  possession  on  the  21st  November  instant  of  all  the  warehouses 
on  the  ground  floors  also  the  possession  of  the  upper  part  of  No.  17  now  occupied  by 
Mr.  Williams  on  or  before  Christmas  next  or  so  soon  as  the  said  Miles  Simpson  can 
get  him  out  which  he  engages  to  do  as  soon  as  by  due  diligence  he  can  do  so  the 
present  tenant  of  the  upper  part  of  No.  16  to  be  adopted  or  otherwise  by  George 
Sadd  after  next  Christmas  and  such  tenant  is  to  pay  Miles  Simpson  the  rent  for  the 
same  to  next  Christmas,  George  Sadd  to  pay  rent  only  from  Christmas  next  all  out- 
goings up  to  that  time  to  be  paid  by  Miles  Simpson.  The  tenant's  fixtures  of  every 
description  for  trade  and  otherwise  in  the  said  two  houses  to  lie  now  valued  in  the 
usual  way  and  paid  for  by  George  Sadd  the  amount  of  them  to  be  added  to  the  sum 
for  which  Miles  Simpson  is  to  draw  bills  on  George  [667]  Sadd  for  goods  now  pur- 
chased of  him  by  the  latter  and  to  be  included  in  such  bills  the  expenses  of  such 
valuation  to  be  paid  equally  by  both  parties  the  said  two  leases  and  counterparts 
thereof  to  be  prepared  by  the  solicitors  of  Miles  Simpson  and  paid  for  liy  George  Sadd." 

On  the  12th  November  1853,  the  Defendant  took  possession  of  the  warehouses 
held  with  the  tenements;  and  on  the  21st  November  1853,  the  Plaintiff's  solicitors 
wrote  the  following  letter  to  the  Defendant, — "  We  understand  that  Mr.  Williams 
leaves  No.  17  this  morning,  so  that  you  can  at  once  have  possession  of  the  part  he 
occupied  as  well  as  the  warehouses  which  you  entered  upon  last  week.  We  are  pro- 
ceeding to  prepare  the  leases,  and  Mr  Green  will  meet  your  valuer  as  to  the  fixtures." 
The  Defendant,  on  the  same  day,  took  possession  of  the  whole  of  the  premises  except 
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the   warehouses  of   which   he  had    previously  taken   possession,   and    on    the    25th 

November  1853  the  Plaintiff's  solicitors  received  from  him  the  following  letter, "I 

shall  be  much  obliged  if  you  will  defer  the  preparation  of  the  leases  of  the' Lisle 
Street  premises,  as  1  have  a  prospect  of  finding  a  jxirtner  in  that  matter  who  I  think 
should  be  included  therein.  I  have  written  as  above  to  Mr.  Simpson,  but  find  he  is 
ab.sent  from  London."  In  answer  to  this  letter,  the  Plaintitt-s  solicitors,  on  the  same 
day,  wrote  as  follows, — "  There  will  be  no  objection  to  adding  the  name  of  a  partner 
as  joint  lessee  with  you  in  the  two  leases  from  Mr.  Simpson  :  we  therefore  wait  to 
receive  his  name  from  you  at  j'our  early  convenience." 

On  the  2d  December  1853,  the  fixtures  in  both  the  houses  were  valued  pursuant 
to  the  agreement  by  two  valuers,  one  appointed  by  each  party,  at  the  sum  of 
£160,  lis.  The  Plaintiff's  solicitors,  not  having  received  [668]  any  further  com- 
munication from  the  Defendant,  prepared  drafts  of  the  leases,  and  on  the  10th 
I)ecember  1853  sent  them  to  the  Defendant  with  the  following  letter, — "Herewith 
we  send  for  your  perusal  the  drafts  of  the  two  leases  of  IG  and  17  Lisle  Street,  and 
beg  you  to  return  them  to  us  approved  at  your  early  convenience.  Please  also  send 
us  your  acceptance  for  £160,  lis.,  the  valuation  of  the  fixtures  in  the  annexed  form.'' 

In  the  meantime,  on  the  8th  December  1853,  the  Defendant  had  caused  an 
advertisement  to  be  inserted  in  The  TinifS  newspaper,  announcing  that  the  premises 
Xos.  16  and  17  Lisle  Street  were  to  be  let  with  immediate  possession  with  fittings 
and  fixtures  complete,  and  that  particulars  could  be  had  of  Sadd  and  Napier,  -40 
Lisle  Street,  Leicester  Square.  On  the  12th  December  1853,  the  Plaintiff"  attended 
at  the  office  of  the  Plaintiff's  solicitors  with  the  Defendant  at  his  request  to  discuss 
his  proposal  for  joining  his  partner,  Mr.  Napier,  as  a  co-lessee  in  the  leases,  and  on 
that  occasion  the  Plaintiff"  assented  thereto,  and  no  allusion  whatever  was  then  made 
to  any  abstract  or  proof  of  the  Plaintiff's  title  being  required,  but  the  Defendant  said 
that  all  he  was  waiting  for  was  to  settle  who  should  be  the  lessee  or  lessees.  The 
Defendant  not  having  returned  the  draft  leases,  the  Plaintiff"s  solicitors  wrote  to  him 
on  the  18th  January  185-t,  and  received  the  following  answer  dated  Cambridge  the 
20th  Jaiuiary  185-i, — "In  reply  to  yours  received  this  morning  I  shall  return  to 
London  on  Monday,  and  will  get  Mr.  Huson  to  examine  the  drafts  of  the  leases  for 
me,  and  again  communicate  with  you  as  soon  as  I  can." 

Frequent  applications,  both  written  and  verbal,  were  afterwards  made  to  the 
Defendant  relative  to  the  return  of  the  drafts  of  the  leases,  for  the  purpose  of  com- 
pleting [669]  and  carrying  into  effect  the  agreement;  after  which,  on  the  16th  March 
1854,  the  Plaintift"'s  solicitors  received  a  letter  from  the  Defendant's  solicitors, 
"requesting  on  behalf  of  Mr.  George  Sadd,  that  they  would  furnish  him  without 
delaj'  with  abstracts  of  their  client  Mr.  Miles  Simpson's  title  to  Nos.  16  and  17  Lisle 
Street,  in  order  that  he  might  ascertain  whether  Mr.  Simpson  had  a  good  title  to  the 
premises  in  question."  The  Plaintiff's  solicitors  replied  on  the  24th  March  1854, 
and  stated  that  Mr.  Sadd  had  no  right  to  require  Mr.  Simpson  to  produce  his  title  ; 
that  he  was  fully  informed  before  he  signed  the  agreement  of  the  nature  of  Mr. 
Simpson's  holding,  and  both  the  original  leases  were  read  to  him  ;  that  he  took 
possession  on  the  21st  November  1853,  and  had  remained  in  possession  ever  since, 
and  had  negotiated  with  various  persons  for  the  disposal  of  the  premises ;  that  the 
draft  leases  were  sent  to  him  on  the  10th  December,  and  he  had  since  on  different 
occasions  applied  for  and  obtained  time  to  complete,  solely  on  the  ground  that  he  was 
treating  with  a  proposed  purchaser  and  wanted  a  further  opportunity  of  concluding 
with  him  :  that  the  Plaintiff's  solicitors  therefore  considered  that  the  drafts  were 
approved,  and  they  requested  that  the  matter  might  l)e  concluded  at  once.  On  the 
30th  March  1854, "the  Defendant's  solicitor  wrote  in  reply,  .submitting  that  his  client's 
right  to  investigate  the  title  was  beyond  all  doubt,  and  as  the  abstract  had  been 
refused,  it  was  Mr.  Sadd's  intention  to  give  up  possession  of  the  premises  on  the 
next  day.  A  copy  of  the  following  notice,  which  had  in  the  meantime  been  served 
on  the  Plaintiff",  was  enclosed  in  the  last-mentioned  letter,—"  16  and  17  Lisle  Street. 
Your  solicitors  Messrs.  Sheard  &  Baker  having  failed  to  supply  my  solicitor  Mr. 
Story  with  the  abstract  of  your  title  to  the  above  premises,  I  hereby  give  you  notice 
that'l  consider  you  have  abandoned  the  agreement  for  granting  me  the  lease  [670] 
of  the  said  premises,  and  I  have  instructed  my  solicitor  to  return  the  draft  leases 
sent  for  my  approval  ;  and  I  further  give  you  notice,  that  I  will  not  be  responsible 
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for  the  safety  of  the  said  premises  in  any  way  after  the  hour  of  twelve  o'clock  at 
noon  of  31st  day  of  March  instant,  at  which  time  I  intend  to  abandon  the  possession 
of  the  said  houses.  Dated  this  30th  day  of  March  1854,  G.  E.  Sadd  (Witness)  L. 
Hand.  To  Mr.  Miles  Simpson."  The  Plaintiff's  solicitors  wrote  an  answer  to  the 
last-mentioned  letter  of  the  30th  March  1854  on  the  same  day,  to  the  effect  that  the 
Plaintiff  adhered  to  the  agreement,  and  that  he  would  at  once  institute  a  suit  in 
Chancery  to  compel  the  performance  of  it ;  that  he  also  demanded  the  payment  of 
£160,  lis.  the  valuation  price  of  the  fixures,  and  unless  the  amount  was  immediately 
paid  would  commence  an  action  for  its  recovery. 

On  the  3l8t  March  1854,  the  Defendant's  solicitor  returned  to  the  Plaintiffs 
solicitors  the  drafts  of  the  proposed  lea.ses.  The  Plaintiff  subsequently  commenced 
an  action  at  law  against  the  Defendant,  for  the  amount  of  rent  due  and  the  valuation 
of  the  fixtures,  but  this  action  was  stayed  by  an  order  to  elect,  obtained  by  the 
Defendant  on  the  institution  of  the  pre.sent  suit.  It  should  also  be  stated  that  it  did 
not  appear  that,  previously  to  the  16th  March  1854,  any  application  had  been  made 
by  the  Defendant,  or  by  any  person  on  his  behalf,  for  an  alsstract  of  the  Plaintiff's 
title  to  the  premises  ;  that  the  Defendant  had,  since  he  entered  into  posses,sion  of  the 
premises,  acted  as  the  owner  thereof  ;  had  adopted  as  his  own  tenant  the  occupier  of 
the  upper  part  of  No.  16  Lisle  Street;  and  had  been  assessed  to,  and  hg,d  paid,  rates 
and  taxes  in  respect  of  the  premises. 

The  cause  was  heard  by  Vice-Chancellor  Stuart,  on  the  27th  June  1854,  when  His 
Honour  made  a  decree  de-[671]-claring  that  the  Defendant  accepted  the  Plaintiff's 
title  to  the  premises  comprised  in  the  agreement,  and  ordering  and  decreeing  that  the 
agreement  should  be  specifically  performed  and  carried  into  execution,  and  ordering 
that  the  lease  should  be  settled  by  the  Judge,  in  case  the  parties  differed  about  the 
same,  and  that  the  Defendant  should  within  three  weeks  pay  to  the  Plaintiff  the  sum 
of  £160,  lis.  the  amount  of  the  fixtures,  and  the  sum  of  £109,  19s.  lid.  the  amount 
due  for  rent  from  the  25th  day  of  December  1853  to  the  24th  day  of  June  1854,  and 
the  costs  of  the  action  at  law,  and  ordering  that  the  Defendant  should  pay  to  the 
Plaintift"  his  costs  of  the  suit.  From  this  decree  the  Defendant  now  appealed,  as 
above  stated. 

Mr.  Malins  and  Mr.  Walford,  for  the  Plaintiff,  supported  the  decision  of  the  Vice- 
Chancellor.  They  submitted  that  the  substantial  question  was  whether  the  Defendant 
had  or  had  not  intended  to  waive  his  right  to  call  for  the  Plaintiff's  title ;  and,  refer- 
ring to  the  fact  of  the  Defendant's  entering  into  possession  and  to  his  subsequent 
conduct,  they  contended  that  he  must  be  taken  to  have  waived  his  right.  They  cited 
Fketwod  V.  Green  (15  "V^es.  594),  Marqravine  of  Anspach  v.  Noel  (1  Madd.  310),  Burnell 
V.  Brown  (1  J.  &  'W.  168),  Burroughs  v.  Oakleij  (3  Swanst.  159),  IFwrren  v.  Richanhon 
(Younge,  1),  Sugden's  Concise  "View  of  the  Law  of  Vendors  and  Purchasers, 
p.  243,  &c. 

Mr.  Craig  and  Mr.  Morris,  for  the  Defendant  the  Appellant. 

They  commented  on  the  cases  cited  on  the  other  side,  and  mentioned  KnatchhuU 
V.  Orueber  (1  Madd.  153).  In  reference  [672]  to  the  taking  of  posses.sion,  they  sub- 
mitted that  no  conclusion  could  be  drawn  from  that  fact  against  the  Defendant,  and 
that  before  any  case  of  waiver  could  be  relied  on,  it  must  be  proved  that  the 
Defendant  was  aware  of  his  right.  They  contended  that  the  Defendant  was  entitled 
to  an  inquiry  as  to  the  title.  They  further  objected  to  the  language  of  the  decree, 
in-sisting  that,  if  made  at  all,  the  decree  ought  to  have  followed  the  form  of  that  in 
jrarren  v.  Iticharilson. 

Mr.  Malins  replied. 

The  Lord  Chancellor  [Cranworth]  said  that  the  question  was  whether  the 
Defendant  was  bound  to  accept  a  lease  without  calling  for  the  Plaintiff's  title.  The 
agreement  was  made  on  the  12th  November  1853,  and  possession  was  immediately 
taken  by  the  Defendant.  Prima  facie,  a  lessee  was  entitled  to  call  for  his  lessor's 
title  ;  and  taking  possession  was  in  itself  an  equivocal  act,  the  question  in  every  such 
case  being  whether  the  lessee  by  taking  possession  intended  to  waive  and  had  waived 
his  right  to  call  for  a  title.  Such  an  intention  might  be  more  probable  in  the  case 
of  a  lessee,  especially  a  lessee  at  rack-rent,  than  in  the  case  of  a  purchaser,  but  the 
mere  fact  of  taking  possession  was  not  of  itself  sufficient.  The  question,  therefore, 
in  the  present  case,  was  whether  the  conduct  of  the  Defendant  was  inconsistent  with 
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an  intention  to  call  for  the  title.  The  facts  were,  that  on  the  id  December  the 
Defendant  joined  in  a  valuation  of  the  fixtures,  and  on  the  8th  December  inserted 
an  advertisement  in  The  Times  for  the  jiurpose  of  disposing  of  the  property  ;  there 
were  also  the  letters  of  the  iTith  November  and  the  10th  December,  .shewing  that 
the  parties  understood  that  nothing  remained  to  be  done  but  to  execute  the  lea.se, 
the  letter  of  the  10th  December  requiring  payment  from  the  Defendant  of  the  price 
of  the  [673]  fi-xtures  :  there  was  besides  the  meeting  of  the  12th  December,  at  which 
the  Defendant  said  that  all  he  was  waiting  for  was  to  settle  who  should  be  lessee. 
These  facts  were  quite  inconsistent  with  the  notion  that  there  was  an  important 
step  to  be  taken  prior  to  settling  the  leases,  as  also  was  the  sulisequent  correspondence 
urging  the  return  of  the  drafts,  and  the  Defendant's  letter  from  Cambridge  of  the 
20th  January.  The  result,  therefore,  was  to  produce  the  irresistible  conviction  that 
the  Defendant  never  meant  to  ask  for  more  than  a  lease  without  calling  for  the 
Plaintiff's  title. 

His  Lordship,  in  reference  to  the  language  of  the  decree,  .said  that  it  was  wrong ; 
it  should  have  been  according  to  that  pronounced  bv  the  chief  baron  in  Warren  v. 
lUehanhan  (Younge,  1),  namely,  that  the  Defendant  had  waived  his  right  to  call  for 
production  of  the  Plaintiff's  title.  This  was,  however,  probably  a  mere  formal 
difference  ;  but  there  was  also  a  point  in  which  the  decree  was  wrong  in  substance, 
for  it  made  tlie  Defendant  pay  the  costs  of  the  action  at  law  ;  this  it  ought  not  to 
have  done,  and,  in  that  respect,  the  decree  must  be  altered. 

His  Lordship  added  that  the  authorities  (referring  also  to  Clive  v.  Beauinont  (1  De 
G.  &  S.  397) )  were  not  against  the  view  which,  following  the  Vice-Chancellor,  he  had 
taken  of  the  case.  The  rule  was  stated  very  accurately  by  Sir  T.  Plumer  in  Bitrniiif/hs 
V.  OaMeji  (3  Swanst.  159),  and  in  conformity  with  the  rule  so  propounded  his  Lord- 
ship thought,  as  the  Vice-Chancellor  had  thought,  that  the  just  conclusion  of  fact  in 
the  present  case  was  that  the  Defendant  intended  to  waive,  and  did  waive,  his  right 
to  call  for  a  title.     The  appeal  must  therefore  be  dismissed. 

[674]     EAD.S  V.  Williams.     Before  the  Lord  Chancellor  Lord  Cranworth. 
Nm.  11,  13,  14,  15,  Dec.  2,  1854. 

[S.  C.  24  L.  J.  Ch.  531 ;  1  Jur.  N.  S.  193  ;  3  Eq.  Rep.  244.  See  Barclay  v.  Messenger, 
1874,  43  L.  J.  Ch.  456  ;  Bottmnley  v.  Amhler,  1877,  38  L.  T.  546 ;  Levy  v.  Stof/dan 
[1898],  1  Ch.  484.] 

By  an  agreement  for  the  lease  of  a  coal  mine  it  was  stipulated  that  the  rent  and 
terms  of  working  the  mine  should  be  determined  by  R.  H.  and  J.  S.,  and  in  case 
of  their  not  agreeing  then  that  the  same  should  be  determined  by  a  person  to  be 
nominated  by  R.  H.  and  J.  S.  before  entering  upon  the  reference :  R.  H.  and  J.  S. 
chose  J.  P.  as  an  umpire,  entered  upon  the  reference,  but  refused  to  examine  any 
witnesses  :  an  award  was  ultimately  made,  signed  by  R.  H.,  J.  S.  and  J.  P.,  with 
which  the  intended  lessee  was  dissatisfied  :  a  suit  was  after  the  lapse  of  a  consider- 
able time  instituted  by  the  intended  lessor  to  compel  a  specific  performance  of  the 
agreement,  and  various  grounds  of  objection  to  the  award  were  raised  by  way  of 
defence.  Held,  dismissing  the  bill,  first,  that  the  award  must  under  the  circum- 
stances of  the  case  be  treated  as  that  of  the  referees  only  ;  secondl}',  that  it  was 
not  a  valid  objection  that  the  referees  had  refused  to  examine  witnesses  or  that 
one  of  the  referees  instead  of  himself  inspecting  the  mine  had  acted  on  the  report 
made  to  him  by  another  person  ;  thirdly,  that  it  would  not  have  been  a  valid 
objection  if  the  referees  had  consulted  the  umpire  merely  for  the  purpose  of 
enabling  them  to  form  their  own  opinion  ;  and,  fourthly,  that  it  was  a  valid  objec- 
tion that  the  referees  consulted  the  umpire  and  then  instead  of  making  up  their 
own  minds  and  if  disagreeing  leaving  the  matter  to  the  umpire  to  be  determined 
by  him  had  made  an  award  which  was  contrary  to  the  opinion  of  one  of  the 
referees. 

Semble,  that  it  was  also  a  valid  objection  that  the  award  had  not  lieen  signed  by  the 
referees  at  the  same  time. 

The  award  being  made  on  the  13th  April  was  communicated  to  the  intended  lessee 
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on  the  10th  June,  and  was  on  the  8th  August  objected  to  by  him  on  the  grounds 
above  mentioned  :  the  Court  though  inclined  to  consider  that  the  objections  were 
taken  in  good  time  did  not  decide  the  point  for  it  held  that  the  lessors  were  by 
subsequent  conduct  prevented  from  raising  the  question. 
The  intended  lessee  after  objecting  to  the  award  continued  to  work  the  mine  but 
finally  abandoned  it  in  February  1849  :  the  Plaintift"  did  not  file  his  bill  until  July 
1852  : — Semble,  this  delay  would  have  been  sutticient  to  prevent  the  Court  from 
making  a  decree  for  specific  performance. 

This  was  an  appeal  by  the  Defendant,  John  "Williams,  against  a  decree  of  Vice- 
Chancellor  Stuart  dated  the  2d  June  185-4,  declaring  that  a  certain  agreement  dated 
the  11th  February  1848  ought  to  be  specifically  performed  and  carried  into  execution, 
and  ordering  and  decreeing  accordingly,  and  ordering  that  a  lease  should  be  executed 
by  John  Eads  and  Joseph  Wilkes  Fisher  the  Plaintiff's  to  the  Defendant  of  certain 
mining  premises  with  their  appurtenances,  and  that  such  covenants,  clauses  and 
agreements  should  be  inserted  in  the  lease  as  were  contained  in  that  behalf  in  the 
agreement,  according  to  the  terms  of  a  certain  award,  the  validity  of  [675]  which  was 
questioned  in  the  suit.     The  following  were  the  facts  of  the  case. 

By  an  agreement  in  writing  dated  the  11th  February  1848,  and  made  between 
the  Defendant  J.  Williams  and  George  Parker  since  deceased  of  the  first  part,  and 
certain  parties  the  representatives  of  Susannah  Holmes  deceased  of  the  second  part, 
After  reciting  that  J.  Williams  and  G.  Parker  were  working  a  mine  of  coal  and  iron- 
stone called  the  Broadwell  Colliery  situate  near  Oldberry  in  the  county  of  Worcester 
in  co-partnership  together  And  that  the  parties  of  the  second  part  possessed  lands 
and  mines  adjacent  to  the  said  colliery  And  that  J.  Williams  and  G.  Parker  had 
driven  gate  roads  into  the  vein  of  coal  in  such  mines  called  the  thick  coal  and  had 
proved  the  quality  thereof  It  was  witnessed  that  each  of  the  parties  thereto  of  the 
second  part  had  agreed  that  the  said  J.  Williams  and  G.  Parker  should  have  liberty 
and  licence  to  dig  win  and  get  the  several  beds  veins  and  seams  of  thick  and  ten 
yards  coal  Heathen  coal  and  Gubbin  ironstone  and  white  ironstone  lying  in  and 
under  the  several  pieces  or  parcels  of  lands  and  hereditaments  delineated  on  the  plan 
indorsed  thereon  and  coloured  blue  and  formerly  the  property  of  the  said  Susannah 
Holmes  deceased  at  such  price  or  prices  and  for  such  number  of  years  not  exceeding 
twenty-one  years  and  upon  such  terms  but  subject  nevertheless  to  the  several  terms 
and  .stipulations  of  the  agreement  as  should  be  determined  upon  by  Richard  Haines 
of  Tipton  in  the  county  of  Stafford,  coal  master,  and  John  Southern  of  Bateman's 
Hill  in  the  parish  of  Sedgley  in  the  county  of  Stafford  mine  agents  persons  indifferently 
chosen  for  the  purpose  by  the  parties  to  the  agreement  and  who  it  was  agreed  should 
have  full  liberty  to  decide  the  value  of  such  mines  and  minerals  as  between  the 
several  parties  thereto  and  to  [676]  direct  the  payment  of  the  same  to  be  made  at 
such  times  and  by  such  instalments  as  they  deemed  right  and  also  the  number  of 
years  for  which  such  mines  and  minerals  should  be  held  by  the  said  J.  Williams  and 
G.  Parker  but  subject  nevertheless  to  the  terms  and  stipulations  of  the  agreement 
And  in  case  of  the  said  R.  Haines  and  J.  Southern  not  agreeing  upon  the  price  or 
terms  for  the  working  of  the  said  mines  and  minerals  and  declaring  the  .same  in 
writing  under  their  hands  within  three  weeks  of  the  day  of  the  date  of  the  agreement 
then  that  the  .said  J.  Williams  and  G.  Parker  should  have  liberty  and  licence  to  dig 
win  and  get  the  aforesaid  several  beds  veins  and  seams  of  thick  or  ten  yards  coal 
Heathen  coal  Gubbin  iron.stone  and  white  ironstone  at  such  price  or  prices  and  for 
such  number  of  years  not  exceeding  twent3'-one  years  and  upon  such  terms  but 
subject  nevertheless  to  the  terms  and  stipulations  of  the  agreement  as  should  be 
determined  upon  by  a  person  to  be  nominated  and  chosen  by  the  said  R.  Haines 
and  J.  Southern  before  they  entered  upon  the  aforesaid  reference  And  in  con- 
sideration of  the  aforesaid  licence  the  said  J.  Williams  and  G.  Parker  agreed  and 
undertook  to  pay  the  sums  and  observe  such  terms  and  conditions  in  relation  to  the 
working  of  the  mines  as  should  be  determined  upon  and  appointed  by  the  said  R. 
Haines  and  J.  Southern  or  the  umpire  to  be  nominated  and  chosen  as  aforesaid. 
And  the  agreement  specified  certain  terms  and  stipulations  relative  to  the  working 
of  the  mines,  which  it  is  not  necessary  particularlv  to  notice,  and  that  if  and  when 
required  Ijy  the  parties  thereto  of  the  second  part  their  heirs  or  assigns  the  said  J. 
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Williams  and  G.  Parker  should  and  would  enter  into  and  execute  an  agreement  with 
the  person  or  persons  for  the  time  being  entitled  to  the  mines  and  minerals  com- 
prised in  the  agreement  to  take  and  work  the  same  mines  and  minerals  for  such  a 
number  of  years  and  on  such  terms  [677]  and  conditions  in  all  respects  as  were 
therein  contained  or  referred  to  and  as  should  be  declared  by  the  said  referees  or 
their  umpire  as  aforesaid  and  would  execute  a  duplicate  of  such  agreement  which 
agreement  and  duplicate  should  contain  all  usual  and  proper  stipulations  and  con- 
ditions as  should  be  prepared  by  the  solicitors  of  the  parties  thereto  of  the  second 
part  their  heirs  or  assigns  at  the  expense  of  the  said  J.  Williams  and  G.  Parker. 

The  referees  duly  appointed  J.  Parker  to  act  as  umpire,  and  by  an  arrano-ement 
between  the  solicitors  of  the  parties  to  the  agreement,  the  time  for  making  the  award 
was  extended  to  the  14th  April  1848,  and  the  following  memorandum,  signed  by  the 
solicitors,  and  dated  the  1st  April  1848,  was  endorsed  on  the  agreement; — "Whereas 
the  said  within-named  Kichard  Haines  and  John  Southern  before  they  entered  on  the 
consideration  of  the  matters  referred  to  them  by  the  within  written  agreement  duly 
appointed  Jonas  Peacock  of  Horseley  in  the  parish  of  Tipton  mine  agent  their  umpire 
finally  to  decide  the  matters  aforesaid  in  the  event  of  the  said  Richard  Haines  and 
John  Southern  not  agreeing  thereon  And  whereas  the  time  limited  by  the  within 
written  agreement  for  making  an  award  by  the  said  Richard  Haines  and  John  Southern 
on  the  matters  aforesaid  has  expired  without  such  award  having  been  made  and  the 
several  parties  to  the  within  written  agreement  are  desirous  to  extend  the  time  for 
making  such  award  Now  I  the  undersigned  Henry  Money  Wainwright  of  Dudley  in 
the  county  of  Worcester  Gentleman  as  the  agent  for  and  on  behalf  of  the  several 
parties  to  the  within  written  agreement  of  the  first  part  and  I  the  undersigned  William 
Robinson  of  Dudley  aforesaid  Gentleman  as  agent  for  and  on  behalf  of  the  several 
parties  thereto  of  the  second  part  do  hereby  mutually  [678]  undertake  and  agree  that 
the  time  for  making  an  award  by  the  said  R.  Haines  and  J.  Southern  under  the 
within  written  agreement  shall  be  extended  to  the  14th  of  April  instant  and  that  if 
they  make  no  award  in  writing  on  the  matters  referred  to  them  by  that  day  that  the 
said  Jonas  Peacock  shall  finally  decide  the  said  matters  provided  he  makes  an  award 
thereon  in  writing  on  or  before  the  14th  day  of  May  next  and  we  do  hereby  on 
behalf  of  the  respective  parties  mutually  agree  and  undertake  that  they  shall  severally 
observe  perform  and  abide  any  award  that  shall  be  made  by  the  said  R,  Haines  and 
J.  Southern  or  by  the  said  Jonas  Peacock  according  to  the  terms  of  this  memorandum." 

An  award  in  writing,  under  the  hands  of  R.  Haines  and  J.  Southern,  and  also 
under  the  hand  of  J.  Peacock,  was  made  and  signed  by  them  on  the  13th  April  1848  : 
it  was  in  the  following  terms, — "  We  the  under.signed  Richard  Haines  of  &c.  and 
John  Southern  of  &c.  by  virtue  of  the  power  given  to  us  by  an  agreement  dated  the 
11th  February  1848  and  made  between  &c.  and  also  of  a  memorandum  in  writing 
under  the  respective  hands  of  William  Robinson  and  Henry  Money  Wainwright 
Gentlemen  dated  the  1st  day  of  April  1848  and  written  at  the  foot  of  the  before- 
mentioned  agreement  having  previous  to  entering  on  the  consideration  of  the  matters 
referred  to  us  by  such  agreement  appointed  Jonas  Peacock  of  &c.  to  be  our  umpire 
and  finally  to  decide  on  the  matters  aforesaid  in  the  event  of  our  disagreement  thereon 
and  having  examined  witnesses  and  duly  investigated  the  matter  referred  to  us  by 
the  before-mentioned  agreement  Do  by  this  writing  under  our  respective  hands  declare 
and  award  that  the  price  to  be  paid  by  the  said  J.  Williams  and  G.  Parker  for  the 
mines  of  thick  or  ten  yards  coal  Heathen  coal  Gubbin  ironstone  and  white  ironstone 
lying  under  the  lands  in  [679]  the  before-mentioned  agreement  on  a  lease  thereof  for 
a  term  of  fourteen  years  from  the  11th  day  of  April  last  shall  be  £400  per  acre 
according  to  the  surface  measure  and  without  deduction  for  faults  or  otherwise  pay- 
able as  follows  £400  to  be  paid  down  at  the  time  of  signing  the  lease  and  £400  per 
year  afterwards  payable  quarterly  on  the  24th  June  29th  September  25th  December 
and  25th  March  until  the  whole  be  paid  for  the  first  quarterly  payment  to  be  due  on 
the  24th  June  1848."  And  the  award  proceeded  to  specify  the  manner  in  which  the 
mines  should  be  worked,  and  that  in  the  lease  of  the  ground  to  Messrs.  Williams  and 
Parker  should  be  contained  covenants  on  their  part  for  payment  of  the  before-mentioned 
instalment,  and  working  the  mines  in  manner  aforesaid,  and  all  other  covenants 
usually  inserted  in  leases  of  a  like  nature. 

G."  Parker  died  on  the  18th  May  1848.     On  the  10th  May  1848,  Messrs.  Bourne 

C.  XXIII.— 22 


G74  EADS    V.    WILLIAMS  4 DE  G.  M.  &  G.  680. 

and  Wainwright  the  solicitors  of  the  intended  lessors,  sent  to  Messrs.  Kobinson  and 
Fletcher  the  solicitors  of  the  intended  lessees,  a  draft  of  the  proposed  lease,  which 
they  stated  had  been  prepared  in  conformity  with  the  terms  of  the  agreement,  and 
"  the  award  of  Messrs.  Haines  and  Southern."  The  draft  not  having  been  returned, 
Messrs.  Bourne  and  Wainwright  made  several  applications  for  it,  and  on  the  30th  May 
1848  Messrs.  Kobinson  and  Fletcher  returned  the  draft  lease  to  Messrs.  Bourne  and 
Wainwright  without  any  written  approval  thereof,  but  with  a  verbal  statement  to 
the  ettect  that  they  had  not  then  seen  their  client  J.  Williams,  but  that,  provided  the 
terms  wei-e  correctly  stated,  they  had  no  objections  to  the  draft  lease.  Messrs. 
Bourne  and  Wainwright  thereupon  caused  the  lease  to  be  engrossed  in  duplicate,  and 
on  the  30th  May  1848  wrote  to  Messrs.  Robinson  and  Fletcher  to  request  J.  Williams 
to  call  and  sign  the  counterpart  of  the  lease. 

[680]  On  the  31st  May  1848,  Mr.  Robinson  wrote  to  Messrs.  Bourne  and  Wain- 
wright the  following  letter, — "  Mr.  John  Williams  has  been  here  to-daj',  he  says  he 
has  never  seen  any  copy  of  the  award  made  by  Mr.  Haines  and  Mr.  Southern,  and  is 
perfectly  unacquainted  with  the  periods  within  which  the  money  is  payable,  that  he 
has  no  wish  to  create  delay  or  throw  any  obstacle  in  the  completion  of  your  present 
arrangements,  but  he  cannot  consent  to  execute  the  lease  until  he  is  better  acquainted 
with  the  facts." 

On  the  10th  June  1848,  Messrs.  Bourne  and  Wainwright  sent  to  Messrs.  Robinson 
and  Fletcher  a  copy  of  the  award,  and  on  the  27th  July  1848,  nothing  apparently 
having  been  done  in  the  meantime,  they  applied  by  letter  to  Messrs.  Kobinson  and 
Hetcher  requesting  to  be  informed  whether  J.  Williams  would  abide  by  and  perform 
the  award.     On  the  8th  August  1848,  Messrs.  Bourne  and  Wainwright  received  the 
following  letter  in  answer  from  Messrs.  Robinson  and  Fletcher, — "  Mr.  Williams  is 
advised  that  the    award  is    invalid  on  several  grounds,   and    he  therefore  declines 
according  to  the  terms  of  it.     We  are  requested  however  to  state  that  he  is  willing 
to  enter  into  an  equitable  arrangement  with  the  parties  notwithstanding  his  surveyor 
has  ordered  the  Butty  to  abandon  the  mines,  as  the  produce  will  not  pay  the  wages." 
The  objections  to  the  validity  of  the  award  as  stated  by  the  answer  of  J.  Williams 
in  the  suit  were,  that  no  witnesses,  though  attending  ready  to  be  examined  on  his 
part,  were  allowed  to  give  evidence  before  the  referees  and  umpire ;  that  R.  Haines, 
the  referee  appointed  by  the  lessors,  refused  to  allow  any  evidence  to  be  given,  saying 
that  he  himself  knew  sufficient  of  the  value  of  the  mines ;  that  J.  Southern  the 
Defendant's  referee  refused  [681]  for  some  time  to  sign  the  award,  but  was  induced 
to  do  so  by  R.   Haines  and  J.   Peacock  who  urged  him  that  he  ought  to  yield  his 
opinion  to  that  of  the  majority  of  them,  and  that  it  was  useless  his  standing  out,  as 
there  were  two  to  one  against  him.     The  answer  of  J.   Williams  also  contained  a 
statement  to  the  following  effect,  shewing  the  reason  for  his  wishing  not  to  have  the 
lease  forced  upon  him  ; — that  at  and  previously  to  the  date  and  execution  of  the 
agreement  of  the  1 1th  February  1848  it  was  represented  by  or  on  behalf  of  the  parties 
thereto  of  the  second  part  to  the  Defendant  and  G.  Parker  that  the  beds  of  coal  com- 
prised in  the  agreement  were  as  to  the  greater  part  thereof  of  the  thickness  of  ten 
yards  or  thirty  feet,  and  the  Defendant  and  G.  Parker  accordingly,  relying  on  such 
representations  and  conformably  with  an  arrangement  to  that  effect  between  them 
and  the  intended  lessors,  proceeded  in  the  month  of  November  1847  to  drive  a  gate 
road  into  the  said  beds  of  coal,  but  they  did  not  further  or  otherwise  work  the  same 
previously  to  the  date  and  execution  of  the  agreement ;  that  from  and  after  the  date 
and  execution  of  the  agreement,  and  thenceforth  down  to  the  month  of  February 
1849  the  Defendant  together  with  G.  Parker  until  his  death,  still  relying  on  the 
aforesaid  representations,  duly  worked  the  beds  of  coal,  but  during  the  last-mentioned 
period  the  Defendant  ascertained,  as  the  facts  were,  that  there  was  no  coal  in  the 
mine  beyond  where  the  gate-road  had  been  previously  driven,  and   that  the  coals 
instead  of  being  of  the  thickness  of  thirty  feet  were  in  the  thickest  part  only  twenty- 
one  feet  and  no  more,  and  were  in  many  parts  only  seven  and  in  others  only  six  feet 
thick  from  the  top  to  the  bottom,  and  by  reason  thereof  the  beds  of  coal  which  in 
surface  measurement  contained  or  purported  to  contain  6a.   Ir.  25p.,  duly  worked 
during  the  whole  of  the  last-mentioned  period,  were  and  could  be  worked  to  the 
extent  of  [682]   la.   Ir.  28p.  surface  measurement,  and  such  were  the  smallness  in 
quantity  and  the  very  inferior  quality  of  the  coal  so  worked  and  got  from  the  beds 
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during  the  last-mentioned  period,  that  the  same,  for  the  purpose  of  effecting  sales 
thereof,  was  obliged  to  be  and  was  mixed  in  the  boats  with  coal  of  a  good  ([uality, 
which  was  drawn  from  other  parts  of  the  Broadwcll  colliery,  and  which  were  also 
worked  by  the  Defendant;  and  that  moreover  the  beds  of' coal  comprised  in  the 
agreement,  so  far  as  the  same  had  been  hitherto  worked,  from  the  thinness  and  inferior 
quality  thereof,  were  not  oidy  of  a  value  to  let  or  work  greatly  less  than  was  made  to 
appear  by  the  award,  but  were  in  fact  of  a  value  insutficient  to  repay  the  necessary 
expenses  of  working  the  same,  and  there  was  either  no  coal  at  all  or  no  coal  capable 
of  being  worked  and  got  in  the  remainder  of  the  said  6a.  Ir.  29p. 

It  appeared  that,  after  the  date  of  the  letter  of  the  8th  August  1848,  the  Defendant 
continued  to  work  the  mines  down  to  the  month  of  February  1849,  when  he  finally 
discontinued  to  do  so.  The  I)efendant  stated,  by  his  answer,  that  he  did  this  under 
the  expectation  that  some  equitable  arrangement  would  be  entered  into  with  him  by 
the  intended  lessors  with  re.spect  to  the  working  of  the  said  beds  of  coal,  and  under 
the  hope  that  the  representations  which  had  been  made  to  him  before  the  agreement, 
might  be  eventually  substantiated. 

The  present  suit  was  instituted,  in  July  1852,  by  trustees  for  the  parties  interested 
in  enforcing  the  agreement  for  the  lease ;  and  the  bill  prayed,  that  the  Defendant 
might  be  decreed  specifically  to  perform  the  agreement  of  the  11th  February  1848  on 
his  part,  and  to  execute  a  counterpart  of  a  lease  of  the  mines  of  coal  and  ironstone 
therein  mentioned  according  to  the  terms  of  the  directions  in  writing  stated  and 
signed  by  R.  Haines,  J.  Southern  [683]  and  J.  Peacock,  the  Plaintiff's  being  ready  and 
willing  and  offering  specifically  to  perform  the  agreement  on  their  part  and  to  execute 
a  lease  of  the  mines  pursuant  to  the  terms  of  the  said  direction  in  writing,  and  that 
it  might  be  declared  that  the  Defendant  had  accepted  the  title  of  the  Plaintifts  or  at 
least  that  he  had  accepted  the  title  of  the  parties  of  the  second  part  to  the  agreement 
to  the  mines  and  minerals,  and,  if  necessary  and  proper,  that  an  account  might  be 
taken  of  the  quantities  of  coal  and  minerals  gotten  by  the  Defendant  and  George 
Parker  or  by  the  Defendant  or  by  or  under  their  or  his  order  or  direction  from  under 
the  pieces  or  parcels  of  land  comprised  or  referred  to  in  the  agreement,  and  that  the 
amount  which  under  the  terms  of  the  agreement  and  direction  in  writing  ought  to  be 
paid  for  the  same  might  be  ascertained,  and  that  the  Defendant  might  be  decreed  to 
pay  such  amount  to  the  Plaintiffs. 

P^idence  was  gone  into  relative  to  the  manner  in  which  the  award  had  been  made, 
and  also  as  to  what  had  taken  place  subsequently  to  the  Sth  August  1848  ;  the  effect 
of  it  is  sufficiently  stated  by  the  Lord  Chancellor  in  his  judgment.  It  also  appeared, 
that  the  referees  and  umpire  had  not  signed  the  award  at  the  same  time,  as  will  be 
found  noticed  in  the  argument  on  behalf  of  the  Defendant. 

The  cause  came  on  before  Vice-Chancellor  Stuart  in  June  1854,  when  His  Honour 
made  a  decree  in  favour  of  the  Plaintiffs  as  above  stated  ;  and  from  this  the  Defendant 
now  appealed. 

Mr.  Malins  and  Mr.  Metcalfe,  for  the  Plaintiffs,  supported  the  decree  of  the  Vice- 
Chancellor.  They  went  through  the  facts  of  the  case,  citing  and  [684]  commenting 
on  Greqoni  v.  Mirfhell  (18  Ves.  328),  JFatson  v.  lieiil  (1  Russ.  &  M.  236),  Soiithcomh  v. 
The  Bishop  of  Exeter  (6  Hare,  213),  Clarke  v.  Moore  (1  Jones  &  Lat.  723),  Sugd.  Vend. 
A-  Purch.  Vol.  I.  p.  200-202  (Ed.  10). 

Mr.  AVigram  and  Mr.  Toller,  for  the  Defendant,  the  Appellant.  They  contended 
that  the  award  was  irregular  and  bad  on  several  grounds  :  the  referees  had  refused 
to  examine  witnesses,  one  of  them,  R.  Haines,  instead  of  exercising  his  own  judgment 
at  all  on  the  matter  referred  to  him  had  acted  entirely  on  the  report  of  his  grandson 
Thomas  Haines,  and  the  referees  had  wthout  authority  delegated  their  duties  to  the 
umpire,  Anoni/mous  (2  Chit.  Rep.  44),  Phipps  v.  Ingram  (3  Dowl.  669),  Little  v.  Neuion 
(9  Dowl.  437) ;  and  further,  the  award  was  not  the  joint  act  of  the  referees,  for  they 
did  not  sign  it  in  the  presence  of  each  other  as  they  ought  to  have  done,  it  was  drawn 
up  by  the'umpire  and  sent  to  the  referees,  who  apparently  signed  it  at  difl'erent  times, 
and  it  was  then  signed  by  the  umpire;  Wade  v.  Doidiny  (18  Jur.  728),  Staluwth  v. 
Inns  (13  M.  &  W.  466). 

[The  Lord  Chancellor  remarked,  that,  though  he  admitted  the  general  principle 
involved  in  the  last  ground  of  objection,  he  was  not  quite  satisfied  that  the  rule  could 
he  so  strictly  applied  as  it  must  be  to  support  the  argument.] 
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They  insisted,  that  if  these  objections  or  anr  of  them  [685]  were  valid,  the  present 
bill  must  fail.  If  the  Plaintiffs  relied  in  its  support  ou  anything  else  beyond  the 
agreement  and  the  award,  they  were  bound  to  shew  in  the  clearest  way  the  justice  of 
their  claim,  and  this  they  could  not  do,  for  it  was  clear  that  the  value  affixed  by  the 
award  was  excessive  as  matters  had  really  turned  out ;  the  Court  would  not  therefore 
be  inclined  to  aid  them.  The  laches  too  of  the  Plaintiffs  were  another  ground  dis- 
entitling them  to  relief ;  if  they  intended  to  enforce  a  contract  like  that  in  question, 
thev  were  bound  to  have  come  to  the  Court  without  delav  :  Llo'/d  v.  ColUtt  (4  Bro. 
C.  C.  469),  n'right  v.  Hmard  (1  S.  &  S.  190),  Heaphij  v.  Hill  (2  S.  &  S.  29),  Coslakt  v. 
Till  a  Russ.  376),  Trats<m  v.  Rfi-i  (1  Russ.  A:  M.  236),  JFalkfr  v.  Jeffreys  (1  Hare,  341). 
The  Defendant  had  taken  possession  in  anticipation  of  the  award,  and  therefore,  that 
circumstance  could  not  now  prevent  him  from  urging  the  laches  of  the  Plaintiffs  as  a 
bar  to  their  claim.  Thev  also  referred  to  Dobson  v.  Grores  (6  Q.  B.  Rep.  637),  In  re 
Plnces  and  MMleton  (6  Q.  B.  Rep.  845),  Harrey  v.  Sheltm  (7  Beav.  455). 

Mr.  Malins  replied.  He  contended,  that  the  cases  cited  on  the  other  side,  to  shew 
that  the  award  was  bad  on  the  ground  that  witnesses  had  not  been  examined  and 
that  the  referees  had  not  exercised  their  own  judgment  on  the  matters  referred  to 
them,  applied  only  to  judicial  awards  where  the  referee  was  substituted  in  the  place 
of  the  Court ;  that  the  same  strictness  was  not  required  in  cases  like  the  present, 
where  there  was  no  action  :  further,  that  if  the  award  was  originally  open  to  objection, 
the  objection  ought  to  have  been  taken  immediately,  and  could  not  be  brought  [686] 
forward  now.  In  reference  to  the  laches  of  the  Plaintiffs,  he  urged  that  they  could 
not  be  treated  as  a  bar  to  relief  where  the  Defendant  had  taken  possession,  Clarke  v. 
Moore  { 1  Jones  &  Lat.  723).  By  working  the  mine,  the  Defendant  had  rendered  it 
impossible  for  the  Court  to  restore  the  Plaintiffs  to  their  original  position.  He  com- 
mented on  the  cases  cited  on  the  part  of  the  Defendant,  and  referred  to  SouUhy  v. 
Hodgson  (3  Burr.  1474),  Emery  v.  TTa-ie  (5  Yes.  846  ;  8  Ves.  505),  Amlerson  v.  n'allac^ 
(3  CI.  &  Fin.  26),  Russell  on  Arbitrations,  p.  201. 

Dec.  2.  The  Lord  Chaxcellor  [Cranworth]  delivered  judgment.  After 
giving  a  history  of  the  facts  of  the  case,  down  to  and  including  the  letter  from 
Messrs.  Robinson  and  Fletcher  to  Messrs.  Bourne  and  \^'ainw^ight  on  the  8th  August 
1848,  his  Lordship  proceeded  as  follows  : — 

The  first  observation  that  arises  is  this,  that  Mr.  Williams  was  clearly  entitled 
under  the  terms  of  the  agreement  of  the  11th  February  to  have  a  valid  award  ;  and 
if  therefore  the  award  was  invalid  and  was  objected  to  in  due  time  there  is  nothing 
to  bind  the  Defendant.  The  objections  made  to  the  award  are,  first,  that  R.  Haines 
the  referee  appointed  by  the  lessors  in  estimating  the  value  relied  exclusively  on  his 
grandson  to  report  as  to  the  state  of  the  mine  and  did  not  examine  it  himself ; 
secondly,  that  the  referees  examined  no  witnesses ;  thirdly,  that  they  left  the  matter 
to  the  decision  of  Mr.  Peacock,  not  forming  their  own  judgment  but  adopting  his ; 
and  fourthly,  that  the  referees  did  not  sign  the  award  both  together  and  at  the  same 
time. 

[687]  With  regard  to  the  award  itself,  it  has  this  peculiarity  connected  with  it, 
that  it  is  signed  not  only  by  the  referees  but  also  by  the  umpire  :  I  however  treat  it 
merely  as  the  award  of  the  referees,  and  take  the  signature  of  the  umpire  for  nothing, 
except  perhaps  as  indicating  his  concurrence :  it  is  not  the  award  of  the  umpire,  but 
of  the  referees. 

As  to  the  objections,  there  is  no  doubt  that  if  they  were  made  in  good  time  the 
result  is  fatal  to  the  award.  I  do  not  however  agree  in  the  suggestion,  that  it  was 
incumbent  on  the  referees  to  examine  witnesses.  I  do  not  think,  when  a  matter  is 
referred  to  surveyors  or  other  persons  of  skill  to  fix  the  value  of  property  to  be 
Ijought  or  let,  that  the  meaning  is  that  they  are  necessarily  to  examine  witnesses  r 
they  are  intrusted  from  their  experience  and  obsen'ation  to  form  a  judgment  which 
the  parties  referring  to  them  agree  shall  be  considered  satisfactory.  I  do  not  therefore 
think  that  in  the  present  case  it  is  an  objection  that  the  referees  did  not  examine 
witnesses,  pro^-ided  they  hon/i.  fide  meant  to  say  that  they  knew  enough  of  the  subject 
to  decide  properly  without  doing  so. 

I  am  not  prepared  either  to  say  that  it  is  a  good  ground  of  objection  that  the 
referee  did  not  himself  go  down  the  mine,  but  left  it  to  his  grandson  to  report  to  him  : 
because  in  forming  a  judgment  as  to  the  value  of  anything,  an  estate  for  instance,  a 
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jjerson  must  necessarily  proceed  in  a  great  measure  upwn  the  report  of  others.  Nor 
should  I,  for  the  same  reason,  have  thought  it  an  objection  that  the  referees  consult**! 
Mr.  Peacock,  if  the  fact  had  merely  been  that,  having  a  doubt  as  to  what  they  ought 
to  say  was  the  value,  they  had  taken  this  course  amongst  other  means  of  enabling 
them  to  form  a  correct  judgment,  Mr.  Peacock  beiag  a  person  endently  of  skill  and 
competent  experience  in  these  [688]  matters  :  but  I  do  thiuk  it  an  objection  that, 
instead  of  consulting  him  and  then  forming  their  own  judgment  upon,  amongst  other 
things,  his  estimate  of  the  value,  they  consult  him  and  make  their  award,  not  because 
his  opinion  has  determined  their  minds  as  to  what  it  ought  to  be,  but  subscribing  to 
what  they  think,  or  one  of  them  at  least  thinks,  wrong  because  somebody  else  think.< 
it  right.  The  e^•idence  as  to  Mr.  Haines,  the  lessor's  referee,  shews  that  he  was 
guided  either  entirely  or  mainly  by  the  report  of  this  grandson  coupled  with  his  own 
fifty  years'  knowledge  of  the  neighbourhood,  which  of  itself  I  think  was  quite  a 
legitimate  ground  to  entitle  him  to  sign  an  award  :  but  as  to  Mr.  Southern,  the  other 
referee,  it  appears,  not  that  he  consulted  Mr.  Peacock  and  was  satisfied  by  him  of  the 
land  being  worth  £400  an  acre,  but  that  he  consulted  Mr.  Peacock,  and  finding  that 
he  said  £400  was  the  value,  he,  Mr.  Southern,  although  he  did  not  think  it  worth 
£200.  concurred  in  the  award,  Vjecause  he  thought  it  of  no  use  differing.  That  is  not 
a  course  which  referees  have  a  right  to  pursue,  and  an  award  so  made  was  not  one  by 
which  the  jjersons  who  had  agreed  to  take  the  reference  were  bound :  they  were 
entitled  to  have  the  unbiassed  judgment  of  the  two  referees,  or  if  the  two  could  not 
concur,  then  the  unbiassed  judgment  of  the  umpire,  not  in  a  loose  way  giving  an 
opinion,  but  dealing  judicially  with  that  upon  which  it  had  become  his  duty  to  decide. 
That  therefore  appears  to  me  to  be  a  valid  objection  to  the  award. 

I  am  also  inclined  to  think,  contrary  to  my  first  impression  when  the  matter  was 
stated,  that  it  was  also  a  good  ground  of  objection,  that  the  referees  did  not  sign  the 
award  together.  Upon  that,  however,  I  give  no  opinion,  because,  for  reasons  which 
will  appear,  it  is  not  necessary  to  decide  the  point,  except  that  I  wish  it  to  be  under- 
stood, that  if  I  threw  out  any  doubt  on  the  subject,  [689]  I  desire  to  retract  it.  I 
think  there  is  a  great  deal  of  good  sense  in  saving,  that  when  a  matter  is  referred  to 
two  persons  to  decide  by  a  statement  in  writing,  that  writing  must  be  made  by  the 
two  together,  a  contemporaneous  act :  for  if  one  person  signs  at  York  on  one  day, 
and  another  at  Exeter  on  another  day,  it  is  impossible  to  know  that  something  may 
not  have  occurred  in  the  meantime  to  induce  one  party  to  change  his  mind  if  he 
coidd.  I  think,  therefore,  that  in  such  a  case  it  is  the  duty  of  the  two  persons  to 
keep  the  matter  open  to  the  last  moment,  and  that  it  is  not  competent  for  the  one  to 
sign  at  one  time  and  the  other  to  sign  at  another.  The  point,  however,  is  not,  as  I 
have  said,  one  which  it  is  necessary  to  decide  here,  but  I  wish  to  guard  myself  against 
being  supposed  to  have  said  that  I  do  not  accede  to  the  above  being  a  correct  state- 
ment of  the  law. 

It  appears  that  on  the  8th  August  Mr.  Williams  objected  to  the  award,  he  may 
be  taken  to  have  objected  on  that  which  I  consider  to  be  a  valid  ground  of  objection, 
namely,  that  it  was  not  the  genuine  opinion  of  the  two  referees,  and  the  question 
then  is,  was  that  objection  taken  in  due  time.  It  must  be  assumed  that  he  knew  of 
the  award  on  the  10th  June  or  a  day  or  two  afterwards  :  there  was  thus  considerable 
delay,  but  it  wiis  no  doubt  a  matter  in  which  he  was  entitled  to  have  some  little  time 
to  make  inquiries,  he  stating  that  he  did  not  think  the  property  was  worth  half  the 
money  assigned  as  its  value  by  the  award.  He  does  inquire,  and  on  the  8th  August 
makes  his  objection,  at  the  same  time  saving,  that  though  he  objects  to  the  award  he 
is  willing  still  to  negotiate  for  the  purchase  upon  equitable  terms,  meaning  terms 
other  than  those  which  had  l>een  stated  in  the  reference.  The  suggestion  on  the  part 
of  the  Plaintiffs  is,  that,  supposing  the  award  to  be  bad,  which  I  decide  it  was,  this 
objection  was  not  made  in  [690]  good  time.  I,  however,  feel  myself  relieved  from 
deciding  the  very  diflicult  question,  of  how  much  delay  woidd  be  conclusive  to  shut 
a  person  out  from  making  a  complaint  in  a  case  of  this  kind,  because  I  come  to  the 
clear  conclusion  that,  whether  it  was  made  in  proper  time  or  not,  the  Plaintiffs  con- 
curred in  treating  it  as  so  made  as  to  open  a  new  negotiation  :  and  my  reason  for 
arriving  at  that  conclusion  is  mainly  from  the  evidence  of  the  Plaintiffs  themselves. 

His  Lonlship  here  read  various  portions  of  the  Plaintiffs'  e-vidence  to  the  effect 
that  in  Octol>er  1848  the  agents  of  the  Plaintiffs  had  inspected  the  mine  in  company 
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with  the  agents  of  the  Defendant,  for  the  purpose  of  ascertaining  the  quantity  of  coal 
and  fixing  a  price  ;  that  in  October  and  November  18-48  various  inspections  and 
examinations  of  the  mines  were  made  by  all  parties  with  the  same  view,  the  PlaiiitittW 
themselves  by  their  solicitors  employing  persons  to  go  down  and  examine  on  their 
behalf.  His  Lordship,  after  noticing  that  this  account  was  confirmed  by  the 
Defendant's  witnesses,  proceeded  as  follows  ; — 

All  this  appears  to  me  to  establish  conclusively  that,  the  objection  being  made  to 
the  award  on  the  8th  August,  the  Plaintifl's  by  their  solicitor  and  by  their  agent 
assented  to  that  objection  so  far  as  to  agree  that  the  mine  should  be  examined  again 
with  the  view  of  fixing  a  value.  The  persons  who  went  down  on  the  part  of  the 
Plaintiffs  adhered  to  the  opinion  which  Thomas  Haines  had  originally  formed  that  it 
was  worth  £400  an  acre,  the  person  who  went  down  on  the  part  of  the  Defendant 
came  to  a  totalh'  opposite  conclusion,  and  thus  the  matter  was  carried  on  into 
November.  The  statement  of  the  Plaintiffs  then  is  that  the  Defendant  still  continued 
working  the  mine  ;  this  the  Defendant  admits,  [691]  he  says  he  continued  to  work 
the  mine  until  February,  when  he  abandoned  it,  and  that  he  did  so  in  the  hope  that 
he  might  find  it  could  be  worked  properly. 

The  mine  being  thus  alsandoned  in  February  1849,  and  the  Defendant  alleging 
that  he  was  not  bound  by  the  award  and  that  he  would  not  have  anything  to  do  with 
the  matter,  nearly  three  years  and  a  half  elapse  before  any  step  is  taken  by  the 
Plaintifl's.  It  was  said  in  argument  that,  possession  having  been  taken  and  the  mine 
actually  worked,  this  case  is  not  like  those  in  which  a  Defendant  is  called  upon  to  do 
something,  but  that  it  resembles  more  an  action  for  goods  sold  and  delivered  ;  but  I 
think  there  is  a  great  fallacy  in  that  argument.  It  is  true,  adopting  the  illustration, 
that  the  Defendant  has  had  some  goods,  but  what  this  Court  is  asked  to  do  is  to 
make  itself  instrumental  to  compel  him  to  take  other  goods.  The  fact  that  he  has 
taken  some  of  the  goods,  may  or  may  not  be  important  in  shewing  whether  or  not  he 
is  bound  to  take  the  remaining  goods ;  for  if  he  takes  them  under  certain  circum- 
stances, under  protest  for  instance  as  to  the  others,  though  he  may  be  liable  to 
account  for  what  he  has  taken,  it  can  give  no  right  to  compel  him  to  take  the  others. 
It  appears  to  me,  upon  all  principle  and  authority,  that  the  lapse  of  time  is  conclusive 
against  the  Plaintiffs.  I  do  not  know  that  it  would  not  have  been  conclusive,  if  there 
had  not  been  anything  like  an  abandonment  of  possession :  it  may  be  that  the 
Plaintiffs  were  not  too  late  to  have  brought  an  action,  but  specific  performance  is 
relief  which  this  Court  will  not  give,  unless  in  cases  where  the  parties  seeking  it  come 
promptly,  and  as  soon  as  the  nature  of  the  case  will  permit.  There  is  no  use  in  going 
into  the  authorities  in  detail.  In  JVataon  v.  Held  (1  Euss.  &  M.  236),  Sir  John  Leach 
[692]  refused  to  make  a  decree  after  the  party  had  been  waiting  for  twelve  months, 
and  no  sufficient  reason  was  assigned  for  the  delay  ;  and  in  Smdhcomb  v.  The  Bishop  of 
Exeter  (6  Hare,  213)  a  delay  had  occurred  much  less  than  the  delay  in  this  case. 

It  appears  to  me,  therefore,  that  the  case  may  be  shortly  stated  thus : — The  award 
was  made  on  the  13th  April,  it  was  invalid  if  properly  objected  to,  and  it  was  objected 
to  on  the  8th  August;  it  may  be  doubtful  whether  it  was  objected  to  soon  enough 
having  regard  to  the  nature  of  the  objection,  but  the  conduct  of  the  parties  shews 
that  the  lessors  or  intended  lessors  did  not  mean  to  avail  themselves  of  any  objection 
for  delay  up  to  that  time,  and  that  they  acquiesced  in  the  suggestion  of  a  new 
arrangement  by  sending  down  their  agent  over  and  over  again  to  meet  the  agent  of 
the  other  party  in  order  to  fix  the  value  ;  no  agreement  ever  was  come  to,  and  in 
February  1849  the  mine  was  abandoned  ;  the  Plaintiffs  might  then,  if  their  view  of 
the  case  is  correct,  have  come  forward  and  insisted  on  specific  performance  ;  and  they 
might  then  have  raised  the  question  that  the  award  was  good,  and  that  the  Defendant 
had  by  delay  in  making  his  objection  adopted  it.  I  am  of  opinion,  if  it  were  necessary 
to  pronounce  a  decision,  that  they  are  wrong  on  both  points ;  I  think  there  was  a 
valid  objection  to  the  award,  and  I  am  inclined  to  think  that  the  objection  was  made 
in  due  time.  Even  if  there  was  no  valid  objection  to  the  award,  the  intended  lessee 
refused  to  be  bound  by  it,  saying  there  had  been  a  valid  objection  and  that  he 
repudiated  the  contract  in  consequence,  and  quitted  possession  ;  after  this  the 
Plaintiffs  allow  three  and  a  half  years  to  elapse.  It  appears  to  me,  with  all  deference 
to  the  Vice-Chancellor  from  whom  I  differ  on  this  occasion,  [693]  that  this  was  not  a 
case  in  which  the  Court  could  make  a  decree  for  specific  performance.     I  think,  how- 
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ever,  that  the  Plaintiffs  are  entitled  to  a  decree  for  an  accoinit  of  the  coal  actually 
raised,  which  they  must  be  paid  for :  the  decree  will  therefore  be  varied  accordingly. 
Some  discussion  then  took  place  as  to  the  terms  of  the  decree,  which  were  Knallv 
determined  to  be  according  to  the  following  minute,  the  Lord  Chancellor  holding 
that  the  Defendant  was  in  possession  under  the  agreement : — Vary  the  decree  of  the 
Vice-Chancellor,  and  dismiss  the  bill  with  costs  so  far  as  it  seeks  a  sjiecific  perform- 
ance of  the  agreement  of  February  1848  ;  decree  for  an  account  of  the  quantity  of 
coal  worked,  which  the  Defendant  is  to  pay  for  at  the  rate  of  £iOO  per  acre ;  reserve 
the  costs  so  far  as  they  relate  to  the  account. 

[694]    In  the  Matter  of  5  &  6  Will.  4,  c.  G9,  and  of  Lady  Byron's  Settlement. 
Before  the  Lords  Justices.     Nov.  5,  1853. 

Under  the  Act  for  Facilitating  the  Conveyance  of  Workhouses  (5  &:  6  Will.  4,  c.  69), 
which  enables  the  Poor  Law  Guardians  to  purchase,  but  not  compulsorily,  lands  of 
persons  under  disability,  and  empowers  the  Court  to  order  the  expen.ses  attending 
the  purchase  payment  into  Court,  or  application  for  reinvestment,  to  be  paid  by 
the  Poor  Law  Guardians,  but  makes  no  further  provision  for  payment  of  the  expenses 
of  the  investigation  of  title  on  a  reinvestment :  Held,  that  such  expenses  are,  on 
the  interpretation  of  the  whole  Act,  payable  by  the  Poor  Law  Guardians. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kiudersley,  refusing  to 
order  payment  by  the  Kespondents  of  the  costs  incidental  to  the  reinvestment  in  land 
of  a  sum  of  money  paid  into  Court  under  the  Act  (5  &  6  Will.  4,  c.  69)  for  Facilitating 
the  Conveyance  of  Workhouses  and  other  Property  of  Parishes,  and  of  Incorporations 
or  Unions  of  Parishes,  in  England  and  Wales.(l) 

[695]  The  Appellant  was  tenant  for  life  of  lands  in  the  parish  of  Market  Bosworth, 
under  the  will  of  Thomas  Viscount  Wentworth,  dated  the  8th  of  June  1805. 

[696]  Under  the  powers  of  the  above  Act,  the  guardians  of  the  poor  of  Market 
Bosworth  Union,  with  the  approbation  of  the  Poor  Law  Commissioners  for  England 
and  Wales,  entered  into  a  contract  with  the  Appellant  as  tenant  for  life  for  the  pur- 
chase of  a  portion  of  the  devised  estates  for  £496,  I7s.  6d.  The  purchase  was 
complete<l,  and  the  land  convej'ed  by  the  Appellant  to  the  guardians  as  a  site  for  a 
workhouse. 

The  purchase-money  was,  under  an  order  of  the  Vice-Chancellor,  laid  out  in  the 
purchase  of  Bank  £3  per'cent.  annuities,  subject  to  the  further  order  of  the  Court, 
the  dividends  being  ordered  to  be  paid  from  time  to  time  to  the  Appellant. 

Afterwards,  the  Appellant  entered  into  an  agreement,  subject  to  the  approbation 
of  the  Court,  for  the  purchase  of  a  piece  of  land  to  be  conveyed  to  the  uses  and  upon 
the  trusts  affecting  the  devised  estates.  The  purchase-money  was  £450,  and  she  paid 
a  deposit  of  £257,  18s.  4d.,  on  account  of  the  purchase-money,  to  a  mortgagee,  to  whom 
that  amount  was  due  on  a  mortgage  of  the  property. 

In  May  1853  the  Appellant  presented  her  petition,  praying  that  the  purchase 
might  be  carried  into  effect,  and  that  it  might  be  referred  to  the  conveyancing  counsel 
of  the  Court  to  look  into  the  title  of  the  vendor  to  the  [697]  land  agreed  to  be  pur- 
chased ;  and  if  he  should  approve  thereof,  then  that  he  might  settle  and  approve  of  a 
proper  deed  or  deeds  of  conveyance  for  the  purpose  of  vesting  the  premises  in  the 
trustees  of  Lord  Wentworth's  will ;  to  the  uses  and  upon  the  trusts  of  that  will. 

The  petition  came  on  to  be  heard  before  Vice-Chancellor  Kindersley,  who  directed 
an  inquiry  whether  a  good  title  could  be  made  to  the  premises  ;  and  in  case  a  good 
title  could  be  made,  it  was  ordered,  that  a  proper  conveyance  should  be  settled,  and 
that,  upon  the  due  execution  thereof  by  such  parties  as  should  lie  named  in  the  certi- 
ficate of  approval,  the  £466,  16s.  2d.  Bank  £3  per  cent,  annuities  in  Court  should  be 
sold,  and  that,  out  of  the  produce,  £192,  Is.  8d.  should  be  paid  to  the  vendor,  being 
the  balance  of  the  purchase-money,  and  that  £257,  18s.  4d.,  the  residue  of  the  £450, 
should  be  paid  to  the  Appellant  in  respect  of  the  deposit  paid  by  her.  And  it  was 
ordered,  that  the  residue  of  the  monies  to  arise  by  the  said  sale,  and  the  sum  of  £13, 
12s.  cash  in  the  bank,  to  the  like  credit,  and  any  interest  that  might  accrue  due  on 
the  said  Bank  annuities  previous  to  the  sale  thereinbefore  directed,  should  be  paid  to 
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the  Appellant.  And  it  was  referred  to  the  taxing  master  to  tax  the  costs,  charges 
and  expenses  of  the  Appellant  and  of  the  trustees  of  the  will  of  Viscount  Wentworth 
of  that  application  ;  and  it  was  ordered,  that  such  costs  and  expenses  should  be  paid 
to  the  Appellant  and  the  trustees  respectively,  by  the  guardians. 

The  Appellant,  on  the  hearing  of  her  petition,  asked  for  an  order  directing  the 
taxation,  and  payment  by  the  guardians  of  the  costs,  charges  and  expenses  of  herself 
and  of  the  trustees  of  and  attending  the  purchase ;  but  the  Vice-Chancellor  was  of 
opinion,  that  upon  the  true  [698]  construction  of  the  provisions  of  the  Act  of  Parlia- 
ment, in  reference  to  costs,  the  Court  was  not  authorized  to  direct  the  payment  of 
any  other  costs  and  expenses  than  the  costs  and  expenses  which  he  directed  to  be  paid 
as  above  mentioned. 

The  Appellant  then  presented  her  petition  of  appeal  from  the  above  order,  and 
prayed  that  the  order  might  be  varied,  by  directing  the  taxation,  and  payment  by 
the  guardians  to  the  Appellant  and  the  trustees,  of  their  respective  costs,  charges  and 
expenses  attending  the  purchase  in  addition  to  the  costs  and  expenses  directed  to  be 
taxed  and  paid  by  the  order. 

Mr.  Russell  and  Mr.  Renshaw,  for  the  tenant  for  life,  cited  Ex  parte  Trafforil 
(2  Y.  &  C.  522),  Ex  parte  Addies'  Charity  (3  Hare,  22). 

Mr.  Daniell  and  Mr.  Pearson,  for  the  Poor  Law  Guardians. 

The  word  purchase  applies  to  the  purchase  for  the  purposes  of  the  Act,  and  not 
to  a  purchase  for  the  purposes  of  reinvestment.  This  is  an  enabling  Act,  and  not  a 
compulsory  one,  therefore  not  open  to  the  same  argument  in  favour  of  landowners  as 
the  Lands  Clauses  Act.     Re  The  London  Bridge  Acts  (13  Sim.  180)  is  directly  in  point. 

The  Lord  Justice  Knight  Bruce.  I  am  of  opinion,  that  according  to  the  true 
construction  of  this  Act  of  Parliament,  it  provides  for  the  expenses  now  in  question. 
A  different  interpretation  would  throw  [699]  the  costs  not  on  the  capital  Init  on  the 
tenant  for  life,  the  Act  containing  no  provision  for  payment  out  of  the  capital. 
Moreover  the  whole  language  of  the  Act  shews  that  there  was  intended  to  be  a 
provision  of  indemnity  to  the  landowner.  The  land  was  taken  from  the  persons 
entitled  to  it,  not  compulsorily,  in  one  sense,  I  agree,  but  was  taken  from  them  by 
an  exercise  of  a  discretionary  authority  given  to  the  tenant  for  life,  not  by  the  settle- 
ment, but  by  the  Act  of  Parliament. 

The  Lord  Justice  Turner.  I  am  also  of  opinion  that  these  costs  must  be  paid. 
When  a  purchase  is  made,  the  money  is  to  be  paid  into  Court,  and  then  the  Court  has 
power  to  order  reinvestment  in  real  estate.  The  Legislature  must  have  been  aware 
that  expenses  would  necessarily  be  incurred  in  the  reinvestment,  and  yet  there  is 
no  provision  in  the  Act  for  payment  of  those  expenses  out  of  the  capital.  The 
consequence  is,  that  they  must  fall  either  on  the  party  having  a  limited  interest  or 
on  the  purchasers.  "We  must  look  at  the  words  of  the  Act.  [His  Lord.ship  read 
them.]  It  is  not,  I  think,  necessary  to  enter  into  the  argument  on  the  interpretation 
clause,  that  the  word  purchase  would  include  both  purchases.  I  think  that,  having 
regard  to  the  absence  of  any  provision  for  payment  out  of  the  capital,  the  words 
"attending  such  application"  must  be  construed  to  extend  to  all  the  expenses  with 
which  the  application  is  attended,  whether  directly  or  consequentialh',  and  must 
therefore  include  the  expenses  attending  the  reinvestment  which  are  consequent  upon 
the  application.  The  argument  to  the  contrary  would  give  to  the  words  "  attending 
the  application  "  no  greater  effect  than  if  the  words  had  been  "attending  the  order." 
No  inconvenience  need  arise  from  the  opinion  which  we  have  expressed,  as  a  provision 
for  these  expenses  of  in-[700]-vestment  may  be  made  a  condition  of  the  contract  if 
the  guardians  mean  to  protect  themselves  from  the  liability  to  pay  them. 

It  was  then  arranged  that  £120  should  be  paid  for  all  costs,  including  those  at 
chambers  and  of  conveyancing  counsel. 

( 1 )  The  following  were  the  sections  of  the  Act  relied  upon  : — 
Sect.  1.  "  That  it  shall  be  lawful  for  the  Commissioners  of  the  King's  Majesty's 
Wodds,  Forests,  and  Land  Revenues,  by  and  with  the  consent  in  writing  of  the  Lord 
High  Treasurer  or  the  Commissioners  of  His  Majesty's  Treasury,  or  any  three  or 
more  of  them,  and  for  His  Majesty  by  any  grant  signed  by  the  Chancellor  of  the 
Duchy  of  Lancaster,  and  for  the  Duke  of  Cornwall  by  any  grant  signed  liy  the  Chan- 
cellor of  that  Duchy,  to  grant,  and  for  the  guardians  and  overseers  of  the  poor  of  any 
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parish  or  union  of  parishes  under  the  direction  and  with  the  approbation  of  tho  Poor 
Law  Commissioners  of  P^ngland  and  Wales  (to  be  testihed  by  order  under  their 
hands  and  seal),  and  for  any  lay  or  ecclesiastical  corporation,  aggregate  or  sole, 
and  for  any  feoffees  or  trustees  to  charitable  or  other  uses,  and  for  any  person  benefi- 
cially seised  or  entitled  in  possession  as  tenant  in  fee-simple  or  in  fee"  tail,  general  or 
special,  or  for  his  own  life,  or  for  years  determinable  on  his  own  life  (such  estate  for 
life  or  years  not  being  subject  to  any  rent),  or  for  any  term  of  years  in  gross  whereof 
not  less  than  400  shall  be  unexpired,  and  subject  to  no  equity  of  redemption  or  rent 
except  a  nominal  rent,  and  for  any  married  woman  entitled  or  interested  as  aforesaid 
to  her  separate  use,  and  for  the  guardian,  trustee,  husband  or  committee  of  any 
person  so  seised  or  entitled,  who  shall  be  an  infant,  married  woman  (not  separately 
entitled),  idiot,  lunatic  or  under  any  other  disability,  to  dispose  of  l)y  way  of  absolute 
sale  or  in  exchange  for  any  messuages,  lands  or  other  hereditaments,  any  lands  or 
buildings  for  the  purpose  of  the  same  being  used  as,  or  converted  into,  a  workhouse, 
or  of  being  used  as  the  site  of  a  workhouse,  or  of  being  occupied  with  a  workhouse, 
or  for  any  other  purpose  relating  to  the  relief  of  the  poor  which  the  said  Poor  Law 
Commissioners  may  approve  of,  with  the  rights  and  appurtenances,  and  to  convey  the 
same,  and  the  fee-simple  and  inheritance  thereof,  unto  the  guardians  or  overseers  of 
any  union  or  parish  and  their  successors,  or  in  such  other  manner  as  the  said  Poor 
Law  Commissioners  may  direct,  and  to  accept  from  and  give  to  such  guardians  or 
overseers  any  monies  by  way  of  equality  of  exchange." 

Sect.  2.  "  And  with  regard  to  the  application  of  money  paid  for  the  purchase  or 
on  the  exchange  of  hereditaments  of  persons  under  disability,  be  it  enacted,  that  all 
sums  of  money  which  shall  be  agreed  to  be  paid  to  any  corporation,  or  to  any  trustee, 
guardian  or  committee  for  or  on  behalf  of  any  infant,  ward,  lunatic,  idiot,  married 
woman  or  other  person  under  disability,  or  to  any  person  whose  lands  shall  be  limited 
in  settlement  for  the  purchase  or  exchange  of  hereditaments  as  aforesaid,  shall,  in 
case  the  same  shall  exceed  the  sum  of  £50,  and  there  shall  be  no  person  capable  of 
giving  a  sufficient  discharge  for  the  same,  be  paid  by  the  said  guardians  and  overseers 
into  the  Bank  of  England,  in  the  name  and  with  the  privity  of  the  Accountant- 
General  of  the  Court  of  Exchequer,  to  be  placed  in  his  account  to  the  credit  of  the 
party  who  shall  be  so  intere-sted  in  the  said  hereditaments,  describing  them,  subject 
to  the  order  of  the  said  Court  of  Exchequer,  which  said  Court,  on  the  petition  of  or 
motion  on  behalf  of  any  corporation  or  person  making  claim  to  any  such  money,  is 
hereby  empowered  to  order  summarily  the  investment  of  such  money  in  the  purchase 
of  real  estates,  to  be  settled  to  the  same  uses  and  upon  the  same  trusts  as  the  lands 
so  sold  were  previously  subject  to,  or  in  the  public  funds,  and  the  distribution  of  the 
rents  and  dividends  thereof  respectively  according  to  the  respective  interests  of  the 
claimants  thereof,  and  to  make  such  other  order  in  the  premises  as  to  the  Court  shall 
seem  reasonable."  "  And  in  case  of  such  purchase,  payment  into  the  Bank  of  England 
and  application  to  the  Court  of  Exchequer  as  aforesaid,  it  shall  be  lawful  for  the  said 
Court  to  order  the  expenses  attending  such  purchase,  payment  or  application,  or  any 
part  thereof,  to  be  paid  by  such  guardians  or  overseers,  who  shall  accordingly  pay 
the  same  as  and  when  the  said  Court  shall  direct,  and  the  money  so  paid  shall  be  a 
charge  on  the  poor  rates  of  such  parish  or  such  union,  as  the  case  may  be." 

Sect.  9.  "  That  whenever  in  this  Act,  in  describing  any  person  or  party,  matter  or 
thing,  the  word  importing  the  singular  number  or  the  masculine  gender  only  is  used, 
the  same  shall  be  understood  to  include  and  shall  be  applied  to  several  persons  or 
parties  as  well  as  one  person  or  party,  and  females  as  well  as  males,  and  several 
matters  or  things  as  well  as  one  matter  or  thing  respectively,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  construction." 

By  the  5  Vict.  c.  5,  the  powers  vested  in  the  Court  of  Exchequer  under  the  above 
and  other  similar  Acts  were  transferred  to  the  Court  of  Chancery. 

[700]     HoRWOOD  V.  Griffith.     Before  the  Lords  Justices.     N'ov.  11,  12,  25,  1853. 

[S.  C.  23  L.  J.  Ch.  465.] 

A  testatrix  was  the  owner  of  four  debentures  of  the  Spanish  Government,  each  of 
which  had  impressed  upon  it  the  words  "Capital  £1000,"  and  purported  to  secure 
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to  the  holder  £50  per  annum  in  perpetuity,  but  to  be  redeemable  on  payment  of 
"  £55  per  cent,  on  the  nominal  amount." 

By  her  will  she  bequeathed  thus  : — "The  sum  of  X2000  Spanish  bonds  or  coupons  now 
belonging  to  me,  and  all  dividends  which  shall  be  due  to  me  thereon  at  the  time  of 
my  decease."  Held,  that  two  only  of  the  debentures  passed,  and  that  parol 
evidence  of  declarations  of  the  testatrix  as  to  her  intention  was  inadmissible. 

Held,  also,  by  Lord  Justice  Turner,  that  where  there  is  a  specific  bequest,  parol 
evidence  is  admissible  to  shew  what  property  there  is  answering  to  the  description 
of  it ;  but,  that  if  on  that  evidence  it  appears  that  there  was  property  correctly 
answering  the  description,  no  evidence  can  be  adduced  to  shew  that  it  was  intended 
to  apply  to  other  property. 

This  was  an  appeal  of  Charles  Barry  and  Harriet  his  wife  (two  of  the  Defendants) 
from  a  decretal  order  of  Vice-Chancellor  Stuart,  dated  the  17th  of  March  1853, 
declaring  (amongst  other  things)  that,  according  to  the  true  construction  of  the  will 
of  Elizabeth  Mary  Noble  Horwood  (the  testatrix  in  the  cause),  two  only  of  four 
certificates  of  inscription  in  the  Master's  general  report  mentioned  were  bequeathed 
to  John  Leaf  and  Thomas  Baker,  upon  the  trusts  by  the  will  declared  of  the  sum  of 
£2000  Spanish  bonds  or  coupons. 

The  bequest  was  thus  expressed : — "  I  bequeath  unto  John  Leaf  of  Park  Hill 
Streatham,  in  the  county  of  Surrej',  Esquire,  and  Thomas  Baker  of  No.  12  Paragon, 
New  Kent  Road,  Esquire,  the  sum  of  two  thousand  pounds  Spanish  bonds  or  coupons 
now  belonging  to  me,  and  all  dividends  or  interest  which  shall  be  due  to  me  thereon 
at  the  time  of  my  decease,  upon  trust  for  such  person  or  persons,  and  for  such  intents 
and  purposes  in  every  respect,  as  Harriet  Barry,  the  wife  of  the  said  [701]  Charles 
Barry,  shall  by  any  deed  or  deeds,  and  whether  covert  or  sole,  appoint,  and  in  the 
meantime  and  subject  to  such  appointment,  upon  trust  to  receive  and  paj-  the 
dividends  or  interest  of  the  said  sum,  as  well  those  due  at  the  time  of  my  decease  as 
those  which  may  accrue  due  afterwards,  unto  the  said  Harriet  Barry  for  her  own 
use,  and  from  and  after  the  decease  of  the  said  Harriet  Barry,  the  said  John 
Leaf  and  Thomas  Baker,  and  the  survivor  of  them,  his  executors  or  administrators, 
shall  stand  possessed  of  the  said  trust  premises  or  the  unappointed  part  thereof,  upon 
trust  for  such  person  or  persons,  and  for  such  intents  and  purposes  in  every  respect, 
as  the  said  Harriet  Barry  shall  by  her  last  will  and  testament,  and  whether  covert  or 
sole,  appoint,  and,  in  default  of  such  apjjointment,  the  same  trust  premises  or  the 
unappointed  part  thereof,  shall  fall  into  and  become  part  of  my  residuary  estate  and 
eifects  hereinafter  bequeathed." 

By  the  Master's  report  it  appeared  that  the  testatrix  at  the  times  of  making  her 
will  and  of  her  death  was  possessed  of  four  certificates  of  inscription  issued  in 
pursuance  of  the  sixth  article  of  a  convention  signed  at  London  on  the  28th  of 
October  1828,  between  King  George  the  Fourth  and  the  then  King  of  Spain,  for  the 
final  settlement  of  the  claims  of  British  and  Spanish  subjects. 

A  formula  was  agreed  upon  by  the  convention  for  such  certificates  of  inscription 
in  the  English  language ;  and  they  were  issued  in  accordance  with  such  formula, 
which  was  as  follows  : — 

"Capital  £1000  sterling,  equivalent  to  capital  of  100,000  reals  vellon.  Annuity 
£50  sterling,  equivalent  to  annuity  of  [702]  5000  reals  vellon.  This  debenture  has 
been  i.ssued  in  satisfaction  of  an  agreement  entered  into  at  London  the  28th  of 
October  1828,  in  execution  of  a  convention  signed  at  Madrid  the  12th  of  March  1823, 
between  His  Britannic  Majesty  and  the  King  of  Spain,  for  the  payment  of  the  claims 
of  British  subjects.     Spanish  5  per  cent,  consolidated  annuities  payable  in  London, 

inscribed  on  the  great  book  of  the  Consolidated  Debt  of  Spain.    No. ,  capital  £1000 

sterling,  being  equivalent  to  capital  of  100,000  reals  vellon.  Annuity  £50  sterling, 
equal  to  annuity  of  5000  reals  vellon.  The  bearer  hereof  is  entitled  to  an  annuity  of 
£50  payable  in  London  in  moieties  every  six  months,  on  the  8th  day  of  March  and 
the  8th  day  of  September.  The  Spanish  Government  reserves  to  itself  the  right  of 
redeeming  this  debenture  by  payment  in  London  during  the  four  years  succeeding 
the  date  hereof  at  the  rate  of  55  per  cent.,  or  at  any  subsequent  period  at  the  rate  of 
60  per  cent,  on  the  nominal  amount,  giving  in  either  case  six  months'  notice  in  the 
London  Gazette." 
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The  testatrix  had  purchased  the  four  certificates  of  inscriptions,  on  the  recom- 
mendation of  Charles  Barry  the  husband  of  Harriet  Barrv,  to  whom  a  beneficial 
interest  for  life  was  given  in  the  legacy,  and  Harriet  Barry  from  the  time  of  the 
respective  purchases  thereof,  up  to  the  last  day  of  payment,  preceding  the  day  of  the 
death  of  the  testatrix,  received  the  dividends  or  interest  payable  thereon  on  behalf  of 
the  testatrix. 

Evidence  was  also  adduced  to  shew,  that,  frequently  on  the  occasions  of  Harriet 
Barry  handing  to  the  testatrix  the  amount  of  such  dividends  or  interest,  the  testatrix 
said  to  her  that  some  day  she  the  Defendant  would  receive  it  for  herself,  adding  that 
she  the  testatrix  was  sure  that  those  who  had  so  much  to  do  with  them  (meaiiin"  the 
Spanish  bonds  or  coupons)  had  an  undoubted  right  [703]  to  them.  It  was  further 
<leposed  that  the  average  market  value  of  each  of  the  certificates  of  inscription  since 
the  .same  were  purchased  by  the  testatrix  had  been  £250  (or  £50  per  cent,  below 
their  nominal  value),  and  that  the  value  had  never,  since  the  certificates  of  inscription 
had  been  issued,  exceeded  on  sales  55  per  cent,  (being  45  per  cent,  below  their 
nominal  value.) 

On  behalf  of  the  legatee  it  was  insisted,  that  the  bequest  of  the  Spanish  bonds 
was  a  complete  and  effectual  disposition  of  the  four  certificates  of  inscription  and  of 
the  monies  thereby  secured,  which  were  the  whole  of  the  Spanish  bonds  or  coupons 
belonging  to  the  testatrix  at  the  time  of  making  her  will,  and  of  her  decease.  By 
way  of  further  corroboration  of  this  alleged  intention  of  the  testatrix  a  memorandum 
was  tendered  in  evidence  in  her  handwriting,  and  found  together  with  the  Spanish 
bonds  or  coupons  after  her  decease.     It  was  as  follows  : — 

"Put  into  the  deeds  of  the  house  of  Mr.  Halse  Spanish  bonds,  June  8th,  1832. 
Gave  Mr.  Charles  Barry  £1080  to  buy  two  five  hundred  Spanish  bonds  by  draft  on 
Messrs.  Drummond's,  1833,  April  9th.  Gave  Mr.  Charles  Barry  £1200  by  draft  on 
Messrs.  Drummond's  for  to  buy  two  five  hundred  pounds  Spanish  bonds  which  in 
this  paper  and  the  small  ones  are  the  numbers.  E.  M.  N.  Horwood,  August  9th, 
1833." 

The  Vice-Chancellor  Stuart  rejected  the  above  evidence,  and  held  that  the 
bequest  extended  only  to  the  produce  of  two  of  the  debentures. 

The  legatee  for  life  appealed  from  this  decision,  and  upon  the  appeal  adduced 
additional  evidence  to  shew  that  the  testatrix  always  spoke  of  her  certificates  as  for 
£500  each,  and  of  the  four  as  being  securities  for  £2000. 

[704]  Mr.  Rolt  and  Mr.  J.  J.  Jervis  were  for  the  Appellant.  The  substance  of 
their  argument  is  stated  in  the  judgment  of  Lord  Justice  Turner. 

Mr.  Walker,  Mr.  Malins,  Mr.  Terrell  and  Mr.  Horace  Wright,  for  the 
Respondents. 

The  following  cases  were  cited  and  commented  on,  Doe  v.  Hiscocks  (5  M.  &  W.  363), 
Sleech  V.  Thorimjton  (2  Ves.  sen.  560),  Wigram  on  Extrinsic  Evidence,  Prop.  2,  Doe 
V.  Huhhard  (15'Q.  B.  227),  Holmes  v.  Cusiance  (12  Ves.  279),  Doe  v.  Chichester  (4  Dow. 
65),  Strode  v.  Russell  (2  Vern.  621),  Attorney-General  v.  Grote  (3  Mer.  316;  2  Russ.  Si 
Myl.  699),  MalJan  v.  May  (11  M.  &  W.  653  ;  13  M.  &  W.  511). 

N'ov.  25.  The  Lord  Justice  Knight  Bruce.  The  testatrix  in  this  cause  was, 
at  the  time  of  making  her  will,  and  continued  to  her  death,  the  owner  of  four 
securities  from  the  Spanish  Government,  properly,  I  believe,  called  debentures.  It 
was  the  intention  and  effect  of  each  of  the  four  to  secure  a  perpetual  annuity  of  £50 
per  annum,  that  is  to  say,  an  annuity  of  that  amount  to  continue  unless  and  until 
redeemed  ;  but  redeemable  by  the  Spanish  Government  on  payment  to  the  holder 
of  £550  if  the  redemption  should  take  place  within  a  certain  period,  but  if  after  that 
period  then  of  £600. 

The  testatrix  thus  entitled  makes  by  her  will  a  disposition  in  these  words — [His 
Lordship  read  them.] 

By  this  gift  it  is  agreed  on  all  hands  that  the  testatrix,  intending  either  a  specific 
or  a  demonstrative  legacy,  bequeathed  some  portion  or  the  whole  of  the  four  deben- 
[705]-tures  specifically,  or  charged  them  specifically  or  demonstratively  with  a  legacy 
of  £2000.  The  question  is,  which  of  these  things  did  she  do?  For  upon  the  Vice- 
Chancellor  Stuart's  decision,  that  the  effect  of  the  bequest  was  and  onl^'  was  to  give 
specifically  two  of  the  debentures,  this  appeal  by  Mrs.  Barry  and  her  husband  arises. 
It  is  clear,  and,  I  repeat,  not  denied,  that,  by  the  expression  "bonds  or  coupons,"  the 
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testatrix  meant  the  debentures  or  some  or  one  of  the  debentures  that  I  have 
mentioned  and  nothing  else.  This  is  satisfactorily  shewn  by  the  extrinsic  evidence  : 
by  that  portion  of  it  I  mean  which  is  plainly  and  indisputably  admissible. 

And  pei'haps  in  every  instance  of  a  specific  or  demonstrative  legacy  disputed 
some  evidence  beyond  the  will  must  be  admissible  ;  nor  can  it  be  necessary  to  refer 
to  Sir  "\V.  Grant's  judgment  in  Sanfani  v.  Jtaikes  (1  Mer.  653).  Here  the  extrinsic 
evidence,  consisting  in  part,  at  least,  of  facts  found  by  the  Master's  report,  has  been 
properly  agreed  on  each  side  to  be,  as  to  a  portion  of  it,  clearly  receivable.  Of  the 
residue  the  admissibility  was  disputed,  and  the  point  was  reserved — a  point  which 
I  consider  it  unnecessary  to  decide  ;  for,  in  my  opinion,  the  will  must  be  construed 
in  the  same  manner  whether  the  evidence  in  dispute  be  admitted  or  rejected.  The 
main  question  is,  whether  from  the  passage  of  the  will  that  I  have  read,  and  the 
evidence  which,  plainly  and  necessarily  admissible,  has  been  agreed  on  each  side  to 
be  so  and  been  admitted  accordingly',  it  can  be  collected  that  the  testatrix  has  by 
that  passage  of  the  will  given  a  definite  ascertained  thing,  or  a  defined  portion  of  a 
definite  ascertained  thing,  to  Mrs.  Barry's  trustees  ;  and  what  that  thing  is,  so  as 
to  point  out  to  the  executors  with  sufficient  [706]  distinctness  the  particular 
subject  to  be  appropriated  to  her  use.  Now  the  Master  has  found,  and  it  is 
agreed,  that  the  four  securities,  of  which  two  are  in  controversy,  were  some  of  those 
issued  under  the  sixth  article  of  the  convention  mentioned  in  the  report.  It  follows 
that  each  annuity  of  £50  thus  secured,  was  intended,  in  a  manner,  to  represent,  and 
did,  in  a  sense,  represent,  a  nominal  capital  of  £1000  sterling,  and  was  treated  in 
some  sort  as  interest  at  5  per  cent,  on  that  amount,  though  no  such  amount  was 
ever  to  be  paid  upon  redemption.  This  seems  singular,  but  the  aflair  was  Spanish, 
and  that  famous  nation  is  said  to  be  inclined  to  magniloquence.  Accordingly,  this 
phrase  occurs  twice  on  the  face  of  each  of  the  four  documents,  "Capital  £1000 
sterling,  equivalent  to  capital  of  100,000  reals  vellon."  The  phrase  so  occurs  a.s- 
descriptive  of  that  for  which,  or  in  respect  of  which,  the  document  was  intended 
and  issued.  Each  document  too  contains  the  expression  "Nominal  amount,"  used 
in  the  same  sense  and  for  the  same  purpose,  and  certainly  and  plainly  as  meaning 
£1000.  It  appears  to  me,  therefore,  that  whatever  may  have  been  in  the  testatrix's 
mind,  she  has  so  expressed  herself  as  to  authorize  those  intrusted  with  the  duty  of 
construing  her  will,  to  say,  that  she  meant  a  gift  to  Mrs.  Barry's  trustees  of  two  of 
the  four  securities,  and  not  to  authorise  a  conclusion  that  she  meant  to  give  them 
more. 

The  disputed  evidence  seems  to  me,  as  I  have  said,  of  no  weight  against  the 
language  of  the  will  and  the  undisputed  evidence.  Ladies  as  well  as  men  may 
change  not  only  their  minds  but  their  modes  of  expression,  and  at  different  periods 
describe  the  same  thing  in  terms  not  the  same.  It  is  perhaps  fairly  conjecturable, 
that  if  this  testatrix  could  be  consulted  as  to  her  wishes,  she  would  pronounce  for 
Mrs.  Barry.  I  am  inclined  so  to  suspect,  [707]  but  I  cannot  venture — it  would,  I 
think,  be  unsafe,  and  not  according  to  a  due  administration  of  the  law  of  this  country, 
to  venture — to  decide  on  such  materials  as  those  before  the  Court  in  favour  of  the 
appeal,  which,  however,  cannot  be  considered  as  frivolous  or  vexatious.  For  myself, 
I  repeat  that  my  mind  fluctuated  during  the  argument,  though  I  have  now  arrived 
at  the  Vice-Chancellor's  conclusion. 

N'ov.  25.  The  Lord  Justice  Titrner.  Elizabeth  Mary  Noble  Horwood,  the 
testatrix  in  this  cause,  was,  at  the  date  of  her  will  and  at  the  time  of  her  death, 
possessed  of  four  debentures  of  the  Government  of  Spain.  These  debentures  were 
issued  in  payment  of  the  claims  of  British  subjects  upon  the  Spanish  Government  in 
pursuance  of  a  convention  between  the  two  Governments ;  and  by  the  terms  of  that 
convention,  they  were  to  be  issued  at  50  per  cent,  discount ;  meaning,  as  I  under- 
stand, that  for  every  £500  of  debt  due  from  the  Government  of  Spain  there  was  to 
be  a  debenture  of  £1000.  The  debentures  were  in  the  following  form — [His  Lord- 
ship read  it.] 

The  testatrix  by  her  will  has  bequeathed  as  follows  : — "  I  bequeath  to  John  Leat 
and  Thomas  Baker  the  sum  of  £2000  Spanish  bonds  or  coupons  now  belonging  to  me 
and  all  dividends  or  interest  which  shall  be  due  to  me  thereon  at  the  time  of  my 
decease."  It  appears  that  she  never  had  any  property  in  any  manner  answering  to 
the  description    contained  in  the  bequest  except   the  above-mentioned  debentures;. 
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and  the  will,  therefore,  must  be  read  as  if  the  bequest  had  been  of  the  sum  of  £2000 
Spanish  debentures,  then  belonging  to  the  testatrix.  The  question  upon  this  appeal 
is,  whether  this  [708]  bequest  is  satisfied  by  two  of  the  debentures  for  £1000  each. 
The  Vice-Chancellor  has  held  that  it  is ;  and  I  am  of  opinion,  that  the  conclusion  at 
which  His  Honour  has  arrived  at  is  correct. 

The  principal  discussion  on  this  appeal  has  been  upon  the  question  of  the 
admissibility  of  evidence  tendered  on  the  part  of  the  Appellant  to  explain  this 
bequest ;  and  it  may  be  convenient,  therefore,  in  the  first  place  to  state  the  rules 
by  which,  as  I  apprehend,  that  question  must  be  governed.  Where  there  is  a  specific 
bequest,  evidence  must  of  course  be  admitted  to  shew  what  property  there  is 
answering  to  the  description  contained  in  the  beciuest :  but  if  upon  that  evidence 
being  admitted,  it  appears  that  there  was  property  correctly  answering  to  the 
specified  description,  no  evidence  can,  as  I  conceive  be  admitted  to  shew,  that  the 
bequest  was  intended  to  apply  to  other  property.  The  principal  point,  therefore,  in 
this  case,  seems  to  me  to  be  whether,  having  regard  to  the  state  of  the  property,  two 
of  these  debentures  do  or  do  not  correctly  answer  to  the  description  contained  in 
this  bequest,  which  involves  the  question,  what  is  the  true  meaning  of  the  expression, 
"  The  sum  of  £2000  Spanish  debentures  now  belonging  to  me."  The  word 
"  debentures  "  being,  as  I  have  already  pointed  out,  necessarily  to  be  substituted  for 
the  words  "bonds  or  coupons." 

It  was  urged  on  the  part  of  the  Appellant,  that  several  meanings  might  be  put 
upon  these  words.  That,  in  addition  to  the  meaning  ascribed  to  them  by  the  Vice- 
Chancellor's  order,  they  might  be  construed  to  mean  the  sum  of  £2000  sterling 
out  of  the  Spanish  debentures,  or  Spanish  debentures  of  the  value  of  £2000 ;  or  that 
they  might  refer  to  the  original  debts  in  respect  of  which  the  debentures  were  given, 
and  be  construed  to  mean  [709]  the  sum  of  £2000  in  respect  of  which  the  four 
debentures  were  given,  each  debenture  being  in  respect  of  a  sum  of  £.500  of  debt. 
These  several  meanings  were  said  on  the  part  of  the  Appellant  to  create  an  ambiguity 
which  might  be  explained  by  evidence  beyond  that  which  merely  discloses  the  state 
of  the  property ;  and  the  evidence,  it  was  said,  was  conclusive  to  shew  that  the 
meaning  last  suggested  was  the  true  one.  Before,  however,  the  evidence  can  be 
admitted,  we  must  be  satisfied  that  the  ambiguity  exists,  and,  looking  to  the  state 
of  the  property  to  which  this  bequest  is  to  be  applied,  I  am  satisfied,  that  there  is 
no  such  ambiguity  as  would  justify  the  admission  of  the  evidence.  With  respect  to 
the  two  meanings  first  suggested  on  the  part  of  the  Appellant,  this  is  not  a  gift  of  a 
sum  of  money  to  be  raised  out  of  other  property,  or  a  gift  to  be  measured  by  value  ; 
but  it  is  a  specific  gift  of  certain  things  belonging  to  the  testatri.x  whatever  their 
value  might  be  :  and  with  respect  to  the  third  meaning  which  the  Appellant  suggests, 
I  think  it  equally  inadmissible ;  for  the  whole  description,  "  the  sum  of  £2000 
Spanish  debentures,"  must  be  taken  together,  and  if  it  be  so  taken  the  Spanish 
debentures  give  the  character  to  the  gift ;  just  as  in  a  gift  of  £2000  .3  per  cent, 
consols,  the  mention  of  the  stock  designates  the  gift. 

The  Appellant's  suggestions  being  thus  disposed  of,  it  remains  only  to  consider 
the  meaning  put  upon  the  bequest  by  the  Vice-Chancellor's  order.  Now  it  cannot  of 
course  be  denied  that  these  debentures  answer  the  de.scription  of  Spanish  debentures, 
and  if,  therefore,  two  of  them  do  not  answer  the  description  of  the  sum  of  £2000 
Spanish  debentures,  it  must  be  in  consequence  of  the  sum  of  £2000  forming  part  of 
that  description  ;  but  if  the.se  debentures  were  to  lie  described  with  reference  to  any 
sum  of  money  (and  this  testatrix  has  thought  [710]  proper  so  to  describe  them),  it 
cannot,  I  think,  be  said,  that  a  description  of  them  as  £1000  debentures  was  not 
correct.  It  is  true  that  they  do  not  secure  capital  sums  of  £1000,  but  neither  on  the 
other  hand  do  they  secure  any  capital  sums.  They  could  not,  therefore,  take  their 
designation  from  any  capital  sums  secured  by  them  ;  but  there  is  twice  impressed 
upon  the  face  of  them,  capital  £1000,  and  this  I  think  was  quite  sufficient  to  warrant 
their  being  described  as  £1000  debentures.  I  am  of  opinion,  therefore,  that  two  of 
these  debentures  correctly  answer  to  the  description  contained  in  this  bequest,  and 
there  being  nothing  else  answering  to  that  description,  I  think  no  further  evidence 
than  such  as  I  have  mentioned  can  be  received. 

I  have  of  course  looked  into  the  evidence  which  has  been  tendered.  I  am  far 
from  satisfied  that  it  would,  if  admitted,  make  out  the  Appellant's  case,  but  I  prefer 
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resting  my  judgment  upon  the  evidence  not  being  admissible,  my  opinion  being  that 
the  rule  upon  that  subject  to  which  I  have  referred  is  a  rule  of  the  highest  importance, 
and  one  which  ought  not  to  be  broken  in  upon  on  unsubstantial  grounds.  This  appeal 
must  therefore  be  dismissed,  but  the  difficulty  of  the  question  warrants  the  dismissal 
of  it  without  costs. 


[711]     Bryson  v.  The  Warwick  and  Birmingham  Canal  Company  and  Others. 
Before  the  Lords  Justices.     Nw.  12,  23,  24,  Dec.  22,  1853. 

[S.  C.  1  Sm.  &  a.  447  ;  23  L.  J.  Ch.  133  ;  18  Jur.  47  ;  2  Eq.  Rep.  29  ;  2  W.  li.  151. 
See  Machryde  v.  Eijkyn,  1871,  24  L.  T.  465.] 

Committeemen  of  a  provisionally  registered  railway  company  entered  into  an  agree- 
ment with  two  incorporated  canal  companies  for  the  purchase  of  the  canals  by  the 
railway  company,  in  the  event  of  power  being  obtained  from  Parliament  for  that 
purpose,  with  a  proviso  that  the  committeemen  should  provide  out  of  their  own 
monies  a  deposit,  which  was  to  be  forfeited  if  no  Act  should  be  obtained.  The 
deposit  was  paid  by  a  cheque  headed  with  the  name  of  the  railway  company,  signed 
by  three  committeemen,  and  countersigned  by  the  secretary.  It  was  paid  by 
means  of  a  credit  transferred  to  the  account  of  the  railway  company  from  that  of 
another  provisionally  registered  railway  company,  by  some  of  the  committeemen 
who  were  directors  of  both.  This  transaction  was  not  within  their  powers  in  either 
capacity,  but  the  money  was  subsequently  repaid  to  the  latter  railway  company  out 
of  the  funds  of  the  former.  No  Act  was  obtained  ;  the  first-mentioned  railway 
company  was  dissolved,  and  was  ordered  to  be  wound  up.     Held, — 

1.  That,  notwithstanding  the  unauthorized  transfer  of  credit,  the  deposit  was  trust- 
money  of  the  first-mentioned  railway  company,  as  between  its  subscribers  and  the 
canal  companies. 

2.  That  the  form  of  the  cheque,  and  the  circumstances  under  which  it  was  received, 
affected  the  canal  companies  with  notice  of  the  trust. 

3.  That  a  suit  sanctioned  by  the  Master  under  the  AVinding-up  Act,  by  one  of  the 
subscribers  to  the  first-mentioned  railway  company,  on  behalf  of  himself  and  the 
other  sub.scriber.s,  except  those  who  were  Defendants,  against  the  canal  companies, 
the  committeemen  and  the  official  manager  of  the  railway  company  for  the  recovery 
of  the  deposit,  was  properly  constituted. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart,  ordering  two  canal 
companies  to  repay  a  sum  of  .£10,000,  which  had  been  paid  to  them  by  members  of 
the  managing  committee  of  a  provisionally  registered  railway  company,  as  a  deposit 
on  a  contract  for  the  purchase  of  the  canals. 

The  case  is  reported  in  the  1st  Volume  of  Messrs.  Smale  and  Giffard's  Reports, 
page  447,  where  the  facts  are  fully  stated  with  reference  to  the  judgment  in  the  Court 
below.  The  following  statement  will  be  found  sufficient  for  the  purposes  of  the 
present  report : — 

In  18-t5  a  company  was  projected  for  the  formation  of  a  line  of  railway  from 
Northampton  to  Warwick  with  a  capital  of  £500,000  in  £20,000  shares  of  £25  each, 
on  [712]  each  of  which  a  deposit  was  to  be  paid.  The  compan}-  was  provisionally 
registered  by  the  name  of  "  The  London  and  Birmingham  Extension,  and  Northampton, 
Daventry,  Leamington  and  Warwick  Railway  Company." 

By  the  Parliamentary  contract  and  subscribers'  agreement,  each  of  which  was 
dated  the  16th  of  August  1845,  a  committee  of  management  was  appointed  with 
various  powers  therein  mentioned,  not  including  any  power  to  purchase  lands  ;  but 
including  a  power  out  of  the  monies  which  had  been  or  should  be  paid,  or  should 
thereafter  come  to  their  hands  or  the  hands  of  the  bankers  of  the  undertaking,  to 
make  such  deposits  of  money  as  might  be  necessary  for  the  purpose  of  complying 
with  the  Standing  Orders  of  Parliament ;  and  generally  to  do  all  such  other  acts  as 
might  be  necessary  for  carrying  the  undertaking  into  full  and  complete  effect ;  and, 
in  the  meantime,  if  the  committee  of  management  for  the  time  being  should  think 
proper,  to  invest  the  monies  which  had  been  or  should  be  paid,  or  should  thereafter 
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come  to  their  hands  or  the  hands  of  the  bankers  of  the  said  undertaking,  either  as 
deposits  or  calls  to  be  made  upon  the  subscribers,  or  an\'  parts  or  part  thereof  in  an\' 
of  the  Government  or  other  public  funds,  or  in  the  purchase  of  Exchecpier  l)ills,  or  to 
advance  the  same  monies  or  any  part  thereof  on  loan  or  interest  to  any  joint  stock 
company  carrying  on  business  as  bankers  in  either  of  the  cities  of  London  or  West- 
minster, with  a  condition  for  repayment  on  such  notice  being  given  to  the  banking- 
company  as  should  be  agreed  upon  by  the  committee  of  management  for  the  time 
being. 

The  subscribers'  agreement  contained  similar  provisions,  and  a  power,  in  the 
event  of  the  application  to  Parliament  in  the  then  next  session  not  being  successful, 
[713]  for  the  general  committee  of  management  for  the  time  being  to  renew  such 
applications  to  Parliament  in  the  then  next  or  any  subsequent  session.  Numerous 
shares  were  taken  by  the  Plaintiff  and  other  persons,  who  paid  the  deposits  and  signed 
the  agreements.  The  capital  subscribed  amounted  to  £350,000,  and  the  deposits 
paid  to  £18,700. 

On  the  21st  of  October  1845,  the  Defendants,  the  Warwick  and  Birmingham 
Canal  Company  and  the  Warwick  and  Napton  Canal  Company,  two  companies  incor- 
porated by  Act  of  Parliament  with  the  usual  powers,  not  including  any  power  to  sell 
their  undertakings,  entered  into  an  agreement  in  writing,  by  affixing  their  corporate 
seal  thereto,  between  themselves  and  seven  of  the  directors  of  the  railway  company. 
The  agreement  was  thus  headed  : — 

"Terms  of  an  arrangement  between  the  company  of  proprietors  of  the  Warwick 
and  Birmingham  Canal  Navigation  and  the  company  of  proprietors  of  the  Warwick 
and  Napton  Canal  Navigation,  hereinafter  mentioned  as  the  '  Canal  Companies '  of 
the  one  part,  and  the  undersigned  members  of  the  provisional  committee  of  the 
London  and  Birmingham  Extension,  and  Northampton,  Daventry,  Leamington  and 
Warwick  Railway  Company,  which  last-named  company  is  hereinafter  mentioned  as 
the  '  Railway  Company  '  of  the  other  part." 

Among  the  stipulations  contained  in  the  agreement  were  the  following  : — The 
railway  company  to  purchase  the  stock  of  the  canal  companies  as  they  now  hold 
and  enjoj'  the  same.  1.  The  consideration  to  be  the  payment  for  all  the  capital  stock 
of  both  canal  companies  at  the  rate  of  £175  per  .share  for  the  1000  shares,  and 
£87,  10s.  for  the  1000  half-shares  in  the  Warwick  and  Birmingham  [714]  Canal 
Company,  and  £137,  10s.  per  share  for  the  980  shares  in  the  Warwick  and  Napton 
Canal  Company,  and  the  discharge  of  the  debts  of  the  canal  companies  due  on  bond 
or  mortgage  or  otherwise,  amounting  to  £139,760,  and  other  liabilities  of  the  .said 
canal  companies  amounting  to  the  sum  of  £5000.  4.  The  property  of  the  canal 
companies  to  be  vested  in  the  railway  company  on  the  expiration  of  two  calendar 
months  after  the  passing  of  such  Act  of  Incorporation,  if  such  consideration  money 
shall  be  paid,  or  so  soon  as  the  same  shall  be  paid,  and  to  be  taken  subject  to  all  the 
liabilities  of  the  canal  companies.  6.  Proper  provisions  to  be  inserted  in  the  Act  of 
Incorporation,  for  giving  effect  to  this  agreement.  7.  The  consent  of  the  general 
meetings  of  the  canal  companies  to  be  olitained  to  this  agreement  within  one  month 
from  the  date  hereof,  and  the  seals  of  the  companies  to  be  affixed  to  such  deeds  as 
may  be  prepared  and  settled,  with  all  requisite  provisions  for  giving  effect  thereto, 
and  all  necessary  petitions  or  consents  before  Parliament  to  be  presented  or  given 
by  the  canal  companies  ;  but  this  agreement,  .so  far  as  respects  the  matters  before 
mentioned,  to  be  conditional  on  the  Act  of  Incorporation,  and  the  necessary  provisions 
in  this  behalf  being  procured  before  the  4th  of  September  1847,  provided  that  a 
clause  to  be  approved  of  and  settled  by  the  referees  hereinafter  mentioned  shall  be 
in.serted  in  the  deed  to  be  prepared  as  hereinafter  mentioned,  to  provide  for  the 
contingency  of  a  dissolution  of  Parliament  before  the  expiration  of  the  two  next 
successive  sessions,  or  any  unusual  prorogation  which  may  interfere  with  the  passing 
of  the  Act  of  Incorporation.  8.  The  undersigned  members  of  the  provisional  com- 
mittee to  pay  down  or  to  procure  to  be  contributed  and  paid  down  on  the  day  of 
the  date  hereof  the  sum  of  £10,000,  on  the  1st  of  December  next  the  sum  of  £15,000, 
and  on  the  1st  of  January  next  the  further  sum  of  £25,000,  making  together  [715] 
the  sum  of  £50,000  ;  the  before-mentioned  sums  of  money  to  be  lodged  in  the  bank 
of  the  Warwick  and  Leamington  Banking  Company,  in  the  names  of  six  trustees, 
three  to  be  named    by  the  said  canal  companies,  and  three   by  the   undersigned 


688       BRYSON  V.  WARWICK  AND  BIRMINGHAM  CANAL  CO.    4 DE  O.  M.  &  0.  716. 

members  of  the  provisional  committee,  upon  which  the  canal  companies  shall  pay 
interest,  after  the  rate  of  £2  per  annum,  from  the  before-mentioned  times  of  payment 
until  the  completion  of  this  agreement,  in  case  the  said  Act  of  Incorporation  shall  be 
obtained,  or  until  the  1st  of  September  1847,  in  case  the  said  Act  shall  not  previously 
be  obtained,  or  until  such  further  period  as  may  be  provided  for  the  completion  of 
this  agreement,  pursuant  to  the  last  preceding  clause  ;  the  said  sum  of  £50,000  to 
l)e  held  upon  the  following  trusts,  namely,  until  the  Act  of  Incorporation  shall  be 
obtained,  the  trustees  to  applj'  the  said  sum  of  £50,000  as  the  canal  companies  shall 
direct  in  taking  transfers  of  the  bonds  or  mortgages,  or  in  discharge  of  any  other 
parts  of  the  said  debt  of  £139,760,  and  no  interest  on  the  bonds  or  mortgages  so  to  be 
transferred  shall  be  received  by  the  trustees,  but  such  interest  shall  cease  to  be 
payable,  and  shall  be  extinguished  for  the  benefit  of  the  canal  companies.  9.  That  in 
case  the  whole  of  the  said  sum  of  £50,000  shall  not  be  paid  to  the  trustees  on  or 
before  the  1st  of  January  next,  this  agreement  to  be  absolutely  void,  and  the  sum  of 
£25,000,  instead  of  the  said  sum  of  £39,725  shall  be  paid  to  the  canal  companies  by 
the  said  trustees  in  compensation  for  their  loss  and  inconvenience ;  and,  in  case  the 
sum  of  £25,000  shall  not  have  been  paid  to  the  trustees,  the  deficiency  shall  be  made 
good  by  the  undersigned  members  of  the  provisional  committee :  time  to  be  the 
essence  of  the  agreement.  11.  If  no  Act  of  Parliament  shall  be  obtained  by  the 
railway  company  before  the  1st  of  September  1847,  or  such  other  period  as  shall  be 
provided  for  by  the  clause  for  extension  of  time  hereinbefore  mentioned,  or  if  such 
Act  of  Incorpo-[716]-ration  shall  not  authorize  the  purchase  of  the  property  of  the 
canal  company,  the  sum  of  £39,729,  shall  be  paid  or  delivered  by  the  trustees  to  the 
canal  companies,  such  sum  of  £39,725,  with  the  amount  of  interest  which  shall  have 
been  extinguished  as  aforesaid,  to  be  agreed  on  as  compensation  for  the  loss  and 
inconvenience  which  the  canal  companies  may  sustain  by  being  precluded  from 
entering  into  other  agreements,  or  from  applying  to  Parliament  for  other  powers  for 
the  sale  or  disposition  of  their  property,  or  otherwise  for  their  advantage,  and  the 
residue  of  the  said  sum  of  £50,000,  shall  be  repaid  or  transferred  to  the  members  of 
the  provisional  committee.  12.  That  the  terms  of  this  agreement,  so  far  as  repects 
the  payment  of  the  sum  of  £50,000,  shall  be  executed  and  performed  by  the  under- 
signed members  of  the  said  provisional  committee,  and  such  members  of  the  provisional 
committee  shall  provide  such  sum  of  £50,000  out  of  their  own  monies,  or  procure  the 
same  to  be  paid  as  aforesaid  (so  that  the  canal  companies  shall  not  be  affected  by  any 
special  trusts  or  liabilities  which  may  attach  to  the  paid-up  capital  of  the  railway 
company) ;  the  performance  of  this  agreement,  so  far  as  respects  the  deposit  and 
application,  in  manner  hereinbefore  mentioned,  of  the  said  sum  of  £50,000,  having 
been  undertaken  by  the  said  undersigned  members  of  the  provisional  committee  in 
respect  of  their  .separate  interests  in  the  success  of  the  said  railway  company,  and 
not  as  agents  for  the  bodj'  of  proprietors." 

Upon  the  execution  of  this  agreement  the  secretary  of  the  railway  company, 
handed  to  the  solicitor  of  the  canal  companies  a  cheque  for  £10,000  in  the  following 
words:  "The  London  and  Birmingham  Extension  and  Northampton,  Daventry, 
Leamington  and  Warwick  Railway  Company. — No.  31.- — London,  21st  of  October 
1845.  The  Commercial  Bank  of  London.  Pay  W.  C.  [717]  Russell,  Esq.,  or  Ijearer, 
ten  thousand  pounds.  Frederick  Foveaux  Weiss,  S.  N.  Fisher,  John  Edmund  de 
Beauvoir,  directors.  £10,000.  John  Hervey,  secretary."  This  cheque  was  paid  by 
Mr.  Heath  into  the  Leamington  and  Warwick  Bank,  and  was  carried  to  the  credit  of 
Messrs.  Russell,  Lawrence  and  Chamberlayne,  and  afterwards  in  pursuance  of  resolu- 
tions of  the  canal  companies  to  the  credit  of  those  companies,  by  whose  directors  the 
amount  was  received  from  the  railway  company's  bankers,  and  was  afterwards  applied 
in  paying  the  amounts  due  on  bonds  of  the  canal  companies  ;  the  bondholders  there- 
upon undertaking  to  deal  with  the  bonds  as  Messrs.  Russell,  Chamberlayne  and 
Lawrence  should  direct. 

It  appeared  from  the  evidence  in  the  cause,  though  the  point  was  not  raised  in 
the  pleadings,  that,  on  the  morning  of  the  22d  of  October,  on  which  day  the  cheque 
was  paid  by  the  railway  companj^'s  bankers,  the  balance  standing  to  the  credit  of  the 
company  was  only  £2949,  14s.  9d.,  and  that  a  large  purchase  of  consols  had  been 
made  shortly  before  that  time  out  of  the  monies  standing  to  the  credit  of  the  company, 
but  that  on  the  morning  of  the  22d  of  October,  and  before  the  presentation  of  the 
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cheque  for  £10,000,  a  cheque  for  £12,000  was  paid  to  the  credit  of  the  railway 
company.  This  cheque  was  drawn  on  another  account  at  the  same  bank  standing  to 
the  credit  of  another  provisionally  registered  railway  company,  called  the  Warwick 
and  Worcester  Kailway  Company.  Several  of  the  directors  of  the  Warwick  and 
Worcester  Railway  Company,  including  the  three  by  whom  the  cheque  for  £12,000 
was  drawn,  were  also  directors  of  the  Extension  Railway  Companv. 

The  consols  in  which  part  of  the  deposits  had  been  invested  were  afterwards  sold, 
and  the  £12,000  borrowed  for  the  purpose  of  meeting  the  cheque  repaid  out  of  the 
proceeds. 

[718]  In  the  month  of  December  Mr.  Van  Sandau,  a  solicitor,  consulted  by  the 
committeemen  of  the  Extension  Railwaj'  Company,  wrote  to  Mr.  Russell,  stating  that 
the  committeemen  had  been  advised  that  they  had  no  authority  to  enter  into  the 
agreement,  and  that  the  £10,000  belonged  to  the  railway  company,  and  must  not  be 
parted  with  without  the  sanction  of  that  company. 

The  bill  for  authorizing  the  construction  of  the  railway  was  rejected  by  the 
Standing  Orders  Committee,  and  dissolved  under  Lord  Dalhousie's  Act.  It  was 
.afterwards  declared  bankrupt,  but  the  adjudication  was  annulled.  See  Ex  parte 
Morrison  (De  C4ex,  539). 

On  the  29th  of  May  1849,  an  order  was  made  for  winding  up  its  aftairs  under  the 
Winding-up  Acts  ;  and  on  the  27th  of  June  following,  Mr.  Henry  Croysdill,  one  of 
the  Defendants,  was  appointed  the  ofticial  manager  of  the  company.  The  present  bill 
was  filed  in  the  same  year  by  Mr.  Bryson,  who  had  signed  the  Parliamentary 
contract  and  subscribers'  agreement,  and  paid  his  deposits  on  his  shares.  He  had 
been  placed  on  the  list  of  contributories.  The  Master  had  sanctioned  the  suit, 
under  the  60th  section  of  the  Winding-up  Act.  The  bill  purported  to  be  filed  by 
the  Plaintiff  on  behalf  of  himself  and  all  the  other  shareholders  (except  such  as  were 
Defendants)  against  the  canal  companies,  Messrs.  Russell,  Chamberlayne  and 
Lawrence,  the  members  of  the  committee  of  management  of  the  Extension  Railway 
Company,  and  the  official  manager  of  that  companj^,  praying  that  it  might  be  declared, 
that  the  £10,000  drawn  out  of  the  Commercial  Bank  of  London,  or  so  much  thereof  as 
remained  invested  upon  any  security,  and  the  mortgages,  debentures,  bonds,  and 
other  securities,  upon  or  in  respect  of  which  any  part  of  the  £10,000  had  been 
invested  or  paid,  constituted  assets  and  effects  of  the  railway  com-[719]-pany,  which 
ought  to  be  applied  according  to  the  provisions  of  the  Joint  Stock  Companies' 
Winding-up  Act,  1848  ;  and  that  the  Defendants  William  Congreve  Russell,  John 
Towers  Lawrence  and  Henry  Thomas  Chamberlayne,  and  the  Defendants  the  canal 
companies  might  be  ordered  to  make,  do  and  concur  in  and  procure  to  be  made  and 
done  by  all  other  necessary  parties,  all  such  acts  and  deeds  as  might  be  necessary  or 
proper  for  the  payment  and  transfer  to  the  Defendant  Henry  Croysdill  as  official 
manager  of  the  railway  company,  of  the  said  sum,  mortgages,  debentures,  Ijonds  and 
securities,  and  for  giving  to  the  contributories  of  the  lastmentioned  company  the  full 
benefit  thereof,  and  that  if  necessary  and  expedient  the  securities  might  be  sold,  and 
that  the  canal  companies  and  William  Congreve  Russell,  John  Towers  Lawrence  and 
Henry  Thomas  Chamberlayne,  and  the  other  Defendants  (except  the  Defendant 
Henry  Croysdill),  might  be  ordered  to  answer  and  make  good  the  £10,000  with 
interest  thereupon  from  the  time  when  the  same  was  so  received  or  credited,  as  in 
the  bill  mentioned,  or  so  much  of  the  said  sum  and  interest  as  might  not  be 
realized  or  produced  by  means  of  the  securities  to  the  Defendant  Henry  Croysdill,  as 
such  official  manager  as  aforesaid  to  be  applied  according  to  the  provisions  of  the 
last-mentioned  Act. 

By  the  decree  under  appeal,  it  was  declared,  that  the  canal  companies  were 
bound  to  repay  the  £10,000  with  interest  thereon  at  £4  per  cent,  per  aimum,  from 
the  22d  day  of  October  1845;  and  it  was  ordered,  that  the  £10,000  and  interest, 
as  aforesaid,  should  be  paid  to  the  Defendant  Henry  Croysdill,  the  official  manager 
of  the  railway  company,  by  the  canal  companies  on  or  before  the  23d  of  September 
1853  ;  and  it  was  ordered,  that  in  the  meantime  the  bonds  and  securities  in  payment 
[720]  off  of  which  the  £10,000  or  any  part  thereof  was  applied,  should  be  delivered 
to  the  Defendant  Henry  Croysdill  as  such  official  manager,  as  security  for  the  payment 
of  the  £10,000  and  interest,  with  liberty  to  apply.  And  it  was  ordered,  that  the 
said  canal  companies  should  pay  to  the  Plaintiff  the  costs  of  this  suit. 
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Mr.  Malins  and  Mr.  De  Gex,  for  the  Plaintiff;  and  Mr.  Daniel  and  Mr.  Selwyii, 
for  the  official  manager.  The  points  involved  in  the  case  resolve  themselves  into 
three  propositions,  which  are  fully  established.  First,  that  the  £10,000  was  trust 
money.  Secondly,  the  deposit  of  that  sum  with  the  canal  companies,  at  all  events  so 
as  to  be  subject  to  forfeiture,  was  in  contravention  of  the  trusts.  Thirdly,  that 
the  canal  companies  received  the  money  with  notice  of  both  of  the  two  former 
propositions  being  true  in  point  of  fact.  The  only  ground  on  which  the  first 
proposition  is  disputed  is  that  of  the  money  having  been  borrowed.  That,  however, 
is  a  circumstance  with  which  a  third  party  has  no  concern.  If  a  trustee  advanced 
money  by  means  of  a  cheque  on  an  overdrawn  trust  account  at  his  bankers,  and  the 
advance  constituted  a  Ijreach  of  trust,  it  could  not  be  successfully  contended  that  the 
cestuis  que  tnislent,  whose  money  had  been  subsequently  applied  to  repay  the 
banker-s,  had  no  claim  against  the  borrower  if  he  had  notice  of  the  breach  of  trust ; 
and  that  is  in  fact  precisely  this  case.  As  to  the  second  point,  this  was  clearly  a 
breach  of  trust.  The  powers  of  the  promoters  of  a  provisionally  registered  company 
are  defined  hy  7  &  8  Vict.  c.  110,  sections  23,  2-1,  25,  and  do  not  authorize  such  a 
disposition  of  the  funds  as  this,  even  if  the  canals  had  been  in  the  line  of  the 
projected  railway.  But,  in  fact,  one  of  the  canals  was  altogether  beyond  the  limits 
of  the  line,  and  the  directors  might  as  well  have  spent  the  money  of  the  sub-[721]- 
scribers  in  the  purchase  of  any  other  remote  undertaking.  As  to  the  last  proposition, 
the  form  of  the  cheque  was  sufficient  notice  that  the  money  was  paid  out  of  the  funds 
of  a  provi.sionally  registered  company  and  was  improperly  paid  ;  so  that  the  case  falls 
within  the  principle  of  IJllson  v.  Moore  (1  Myl.  &  K.  337),  Fannell  v.  Hiirlei/  (2  Coll. 
241),  and  other  cases  of  that  description. 

The  Solicitor-General  [Bethell],  Mr.  Glasse,  Mr.  Baggallay  and  Mr.  H.  Cadman 
Jones,  for  the  canal  companies.  This  is  a  question  of  considerable  importance  to  the 
canal  companies,  for  they  stand  between  two  adverse  claims  of  which  only  one 
appears  on  this  record.  We  do  not  mention  this  circumstance  as  raising  an  objection 
for  want  of  parties,  but  for  the  purpose  of  shewing  how  important  it  is  to  the  canal 
companies  to  have  the  matter  brought  fully  before  the  Court,  with  all  the  facts  of  the 
case,  and  not  in  a  general  way  only.  The  question  now  before  the  Court  is,  whether 
the  canal  companies  are  accountable  to  the  Plaintiff  on  this  record.  Now  the 
evidence  only  shews  that  if  there  is  a  liability  at  all,  it  is  a  liability  to  others  and 
not  to  the  Plaintiff.  Moreover  the  form  in  which  we  are  sued  affords  us  no  protection 
against  another  suit,  nor  against  being  called  on  to-morrow  to  pay  the  amount  over 
again,  which  the  Plaintiff  demands  from  us  by  this  suit.  The  bill  is  filed  by  Charles 
Edward  Bryson  on  behalf  of  himself  and  all  other  shareholders  except  the  Defendants. 
What  is  there  to  prevent  another  shareholder  from  filing  a  similar  bill  1  Another 
preliminary  difficulty  is,  that  after  a  company  has  been  dissolved  and  ordered  to  be 
wound  up  under  the  Winding-up  Acts,  all  the  property  of  the  company  is  vested  in 
the  official  manager,  and  one  member  cannot  file  a  bill  on  behalf  of  himself  and  the 
other  [722]  members,  to  recover  a  debt  due  to  the  dissolved  company,  except  where 
he  can  establish  a  case  of  collusion  between  the  official  manager  and  the  debtor.  No 
such  circumstance  is  alleged  here.  With  respect  to  the  form  of  the  suit  we  submit 
to  the  Court  two  propositions.  First,  that  in  a  companj^  of  this  kind  where  the 
projected  scheme  proves  abortive  and  is  abandoned,  each  shareholder  has  a  right  to 
recover  his  own  deposit ;  but,  no  one  of  them  can  maintain  a  bill  on  behalf  of  himself 
and  others  to  recover  the  deposits  of  others.  Secondly,  that  according  to  the  pro- 
visions of  the  Winding-up  Acts,  after  an  official  manager  has  been  appointed  it  is  not 
competent  for  an  individual  member  of  the  company  to  sue  on  behalf  of  himself  and 
the  rest  to  recover  property  of  the  company.  The  position  of  a  shareholder  in  an 
abortive  scheme  is  this.  He  has  a  right  to  recover  his  deposit.  All  he  needs  do  is 
to  prove  that  the  contemplated  project  has  been  abandoned,  and  that  he  paid  his 
contribution  for  the  purpose  of  the  project.  Its  receipt  for  that  purpose  raises  an 
implied  assumpsit  to  return  the  money  on  the  failure  of  the  scheme.  Whether  any 
deduction  is  to  be  made  for  expenses  or  otherwise,  depends  on  the  subscribers' 
agreement.  If  that  agreement  stipulates  that  the  persons  subscribing  their  money  are 
to  be  liable  to  a  proportion  of  the  expenses  of  the  preliminary  proceedings,  that  pro- 
portional part  may  be  deducted  by  those  who  have  received  the  subscriptions ;  but 
the  legal  right  to  recover  the  money  subject  to  such  deduction  remains.     The  rights 
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of  the  individual  subscribers  are  these.  Each  man's  money  reverts  to  him  subject  to 
such  deduction  (if  any),  and  becomes  a  simple  money  demand,  enforceable  by  action 
alone.  If  this,  however,  were  not  so,  still,  by  the  Winding-up  Act  of  1848,  the 
property  of  the  company  is  vested  in  the  official  manager.  If  a  suit  is  brought  it 
must  be  to  recover  a  sum  in  soli'lo,  which  would  ))e  an  integral  portion  of  the 
property  of  the  company.  [723]  Therefore  an  individual  contributory  could  not 
maintain  a  suit  to  recover  the  sum.  The  case  is  analogous  to  that  of  a  creditor  of  a 
bankrupt  or  insolvent  suing  on  behalf  of  himself  and  the  other  creditors  making  the 
assignees  Defendants  without  any  special  reason  for  such  a  course.  Such  a  suit  must 
necessarily  fail.  Vewens  v.  liohinscni  (II  Sim.  105),  Heath  v.  Chathviclc  (2  Phil.  649). 
The  words  of  the  50th  section  of  the  Winding-up  Act,  1848,  are  express.  [The  Lokd 
Justice  Knight  Bruce.  But  they  contain  these  words  "except  so  far  as  the  Master 
shall  by  writing  direct  to  the  contrary."]  That  exception  does  not  apply  to  a  case 
like  the  present.  Nor  could  any  order  of  the  Master,  obtained  «•  parte,  give  the 
Plaintiff  a  right  against  the  Defendants  which  he  would  not  otherwise  have.  The 
Act  provides  that  the  property  of  the  company  shall  become  vested  in  the  official 
manager  by  virtue  of  his  appointment ;  and  it  could  not  have  been  intended  to 
derogate  from  this  express  provision,  by  a  mere  direction  as  to  the  preliminary  steps 
which  are  to  be  taken  before  instituting  a  proceeding.  Our  objection  is  that  the  suit 
is  constituted  in  a  manner  at  variance  with  the  established  rules  of  pleading.  The 
practice  of  constructive  representation  is  only  adopted  in  cases  of  necessity,  and  in 
cases  in  which  the  Court  can  see  to  the  application  and  distribution  of  the  fund 
which  the  Plaintiff  seeks  to  recover  on  behalf  of  himself  and  absent  parties,  whom  he 
assumes  to  represent  (see  Silison  v.  Edgivorth,  2  De  G.  &  Sm.  73).  In  order  that  an 
absent  party  may  be  bound  by  constructive  representation,  he  must  be  a  person 
whose  rights  can  be  protected  by  the  Court  itself.  Here  the  suit  does  not  seek  any 
administration  or  distribution  of  the  fund.  The  bill  merely  seeks  that  it  may  be  paid 
to  the  official  manager.  Is  it  clear  that  an  absent  subscriber  who  may  not  be  repre- 
sented in  the  winding-up  proceedings,  would  be  bound  by  the  decree  1  If  not  the 
Defendants  may  be  again  sued  by  [724]  another  contributory,  notwithstanding  the 
present  suit.  Adverting  again  to  the  terms  of  the  50th  section,  not  only  is  all  right 
to  the  property  divested  out  of  the  Company,  and  transferred  to  the  official  manager, 
but  the  official  manager  has  power  to  sue  for  it,  and  thus  all  necessity  for  the  applica- 
tion of  the  e.xceptional  practice  of  constructive  representation  ceases.  There  is  still 
one  more  objection,  and  that  is,  that  in  suits  instituted  on  the  principle  of  constructive 
representation,  there  must  be  an  identity  of  interest  between  the  Plaintiff  and  those 
whom  he  assumes  to  represent.  Now  if,  in  such  a  case  as  this,  there  could  ever  have 
been  a  constructive  representation,  the  pos.sibility  was  determined  by  the  dissolution 
of  the  company,  or  at  all  events  b}'  the  order  to  wind  up  its  affairs.  By  those  pro- 
ceedings, the  bond  which  united  the  members  together  (if  there  ever  was  such  a  bond) 
was  snapped  asunder. 

With  respect  to  the  merits,  the  contract,  so  far  as  the  canal  companies  were  con- 
cerned, was  one  entire  thing,  and  was  made  conditional  on  an  Act  of  Parliament  being 
obtained.  The  canal  companies  could  not  sell,  nor  the  railwaj^  company  buy,  without 
an  Act  of  Parliament.  The  whole  contract,  therefore,  was  subject  to  the  condition 
of  the  sanction  of  Parliament  being  obtained.  Collaterally  and  concurrently  with 
this  agreement,  a  different  agreement  was  entered  into,  between  the  directors  of  the 
railway  company  and  the  canal  companies.  If  the  canal  companies  were  awai'e  that 
the  directors  of  the  railway  company  took  trust  funds  and  applied  them  in  a  manner 
contrary  to  the  trust,  the  existence  of  the  separate  agreement  would  not  exempt 
them  from  restitution.  But  the  fir.st  question  is,  whether '/«  /ar/o  the  canal  companies 
did  take  trust  funds.  This  is  '' cardo  causa'."  The  Plaintiff  .says,  "  It  is  true,  that 
our  company  borrowed  the  money,  but  when  borrowed  it  [725]  became  ours."  But, 
did  the  railway  company  borrow  the  money  1  They  cainiot  be  said  to  have  borrowed 
it  unless  they  became  liable  to  the  lenders.  But  the  railway  company,  in  fact,  did 
not  contract  liability  to  the  extent  of  one  farthing  by  the  transaction.  Neither  the 
present  Plaintiff  nor  any  other  contributory  could  have  been  called  upon  to  replace 
any  part  of  the  money.  The  borrowing  was  altogether  unauthorized,  and  created  a 
mere  personal  demand  against  the  directors  who  took  the  money,  whose  money  it 
therefore  was,  Bnniiester  v.  Aviris  (6  Exch.  796).     It  was  a  fraudulent  transaction  of 
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which  the  railway  company  cannot  avail  themselves  by  adopting  it.  If  anyone  can 
recover  the  money,  it  is  the  Warwick  and  Worcester  Company.  The  Plaintiff  says 
that,  he  may  adopt  the  transaction,  and  that,  because  the  loan  was  repaid,  the 
borrowed  money  was  his  retrospectively.  But  the  directors  had  no  power  to  repay 
such  a  loan,  it  was  by  that  repayment  if  at  all  that  the  breach  of  trust  was  com- 
mitted. Suppose  A.  who  was  a  trustee  for  B.  and  also  for  C,  had  an  account  at 
Bristol  in  the  former  character,  and  in  London  in  the  latter,  and  suppose  he  were  to 
take  part  of  B.'s  money  improperly  and  pay  it  into  C.'s  account,  and  afterwards  to 
draw  it  out  for  purposes  of  his  own  ;  would  such  a  proceeding  give  C.  any  title  to 
the  money  ?  The  distinction  is,  that  an  innocent  transaction  may  be  adopted  and 
made  retroactively  good,  but  that  a  wrong  cannot  retroactively  be  turned  into  a 
right.  Suppose,  again,  a  person  stole  a  purse  and  threw  it  into  another's  garden,  and 
then  in  the  morning  came  and  removed  it ;  could  the  owner  of  the  garden  take  any 
proceedings  founded  on  that  temporary  deposit  of  the  stolen  article  1 

Lastly,  if  it  was  the  money  of  the  railway  company,  the  canal  companies  had  no 
notice  of" the  trust.  To  fix  [726]  them  with  such  notice  from  the  mere  form  of  a 
cheque,  would  be  going  be3'ond  any  existing  authority,  and  establish  a  precedent 
which  would  be  productive  of  the  greatest  inconvenience  and  embarrassment. 

Mr.  Malins,  in  reply. 

Dec.  22.  The  Lord  Justice  Turner.  This  suit  is  instituted  by  a  shareholder 
in  a  projected  railway  company,  called  the  London  and  Birmingham  Extension,  &c. 
Railway  Company,  on  behalf  of  himself  and  all  other  the  shareholders  in  the  .same 
company  against  the  Warwick  and  Birmingham  and  Warwick  and  Jvapton  Canal 
Companies  and  other  parties,  for  the  purpose  of  recovering  a  sum  of  £10,000  alleged 
to  have  been  improperly  paid  out  of  the  assets  of  the  projected  railway  company 
upon  a  contract  for  the  purchase  of  the  canals  belonging  to  the  two  canal  companies. 
The  railway  company  was  projected  in  the  year  1845  for  the  purpose  of  making  a 
railway  from  Northampton  to  Warwick.  The  proposed  capital  was  £500,000,  to  be 
raised  in  20,000  shares  of  £25  each,  whereof  £1,  7s.  6d.  was  to  be  paid  by  way  of 
deposit.  The  company  was  provisionally  registered,  and  the  Plaintift'  and  various 
other  parties  became  subscribers.  They  paid  their  deposits  and  executed  the  usual 
Parliamentary  contract  and  subscribers'  agreement  adapted  to  the  undertaking,  but 
the  company  proceeded  no  further.  The  total  amount  of  the  capital  subscribed 
appears  to  have  been  about  £350,000,  and  the  total  amount  of  depo.sits  paid  about 
£18,700.  The  canal  companies  were  incorporated  by  Pai'liament  many  years  ago, 
but  the  Acts  under  which  they  were  incorporated  contained  no  powers  to  sell  the 
canals,  nor  did  the  subscribers'  agreement  of  the  railway  company  contain  any 
provisions  for  the  purchase  of  them.  Notwithstanding,  [727]  however,  the  absence 
of  such  provisions,  several  of  the  members  of  the  provisional  committee  of  the  railway 
company  on  the  21st  of  October  18-45  entered  into  an  agreement  with  the  canal  com- 
panies for  the  purchase  of  the  canals.     [His  Lordship  read  the  agreement.] 

The  agreement  was  put  under  the  seal  of  the  canal  companies,  and  signed  by  the 
members  of  the  projected  railway  company,  who  were  parties  to  it ;  and  in  pursuance 
of  the  agreement  the  £10,000  stipulated  to  be  paid  upon  the  execution  of  it  was 
actually  paid.  It  was  so  paid  by  the  following  means  : — Upon  the  formation  of  the 
railway  company  an  account  had  been  opened  in  the  name  of  the  company  with  the 
Commercial  Bank  of  London,  to  which  the  deposits  were  paid.  On  the  21st  of 
October  1845,  the  date  of  the  agreement,  three  of  the  members  of  the  provisional 
committee  of  the  railway  company  drew  and  signed  a  cheque  for  the  £10,000  upon 
this  account,  and  the  cheque  was  counter.signed  by  the  secretary  of  the  company. 
The  cheque  was  as  follows  [his  Lordship  read  it].  This  cheque  was  handed  over  to 
the  solicitor  of  the  canal  companies  at  a  meeting  of  the  parties  in  the  country  on  the 
same  21st  of  October,  and  was  by  him  paid  into  a  country  bank. 

The  account  of  the  railway  company  with  the  Commercial  Bank  was  not  at  this 
time  in  credit  to  an  amount  sufficient  to  answer  the  cheque.  The  balance  to  the 
credit  of  the  account  at  the  close  of  the  21st  of  October  was,  it  appears,  about 
£2,900  ;  but  on  the  morning  of  the  22d  of  October,  before  the  cheque  was  presented 
for  payment,  a  sum  of  £12,000,  which  had  been  borrowed  of  another  railway  com- 
pany, was  paid  in  to  the  credit  of  the  account,  and  the  cheque,  therefore,  when  pre- 
sented on  the  22d  of  October,  was  paid.     The  proceeds  of  the  cheque  were,  as  it 
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appears,  afterwards  dealt  with  [728]  by  the  canal  companies,  having  been  employed 
under  their  directions  in  taking  transfers  of  their  bonds  and  mortgages  according 
to  the  provisions  of  the  agreement,  and  some  stock  in  which  a  portion  of  the  funds 
of  the  railway  company  had  been  invested  was  afterwards  sold  out,  and  the  £1l',000 
borrowed  for  the  purpose  of  meeting  the  cheque  repaid  out  of  the  proceeds. 

On  the  26th  of  May  1849  the  usual  order  for  winding  up  the  railway  company 
was  made  under  the  provisions  of  the  Act  of  1848,  and  on  the  27th  of  June  1849 
Henry  Croysdill,  who  is  one  of  the  Defendants  to  the  bill,  was  appointed  by  the 
Master  to  be  the  otticial  manager  of  the  company. 

It  is  under  these  circumstances  that  this  l>ill  has  been  filed  for  recovering  the 
XIO.OOO,  the  ground  of  suit  being  that  the  provisional  committee  of  the  railway 
company  had  no  authority  to  purchase  the  canals,  and  that  the  £10,000  paid  out  of 
the  monies  standing  to  the  credit  of  the  railway  companj'  with  the  Commercial  Bank 
(and  which  are  alleged  by  the  bill  to  have  arisen  from  the  deposits  of  the  Plaintiff" 
and  the  other  subscribers  to  the  railway  company)  was  improperly  paid  to  and 
received  by  the  canal  companies,  with  notice  to  the  trust  to  which  those  monies  were 
subject. 

The  cause  was  heard  before  Vice-Chancellor  Stuart,  and  by  His  Honour's  decree, 
dated  the  23d  of  June  last  [his  Lordship  read  the  decree  under  appeal]. 

It  is  from  this  decree  that  the  present  appeal  has  been  brought  by  the  canal 
companies. 

Upon  the  hearing  of  the  appeal  it  was  not  attempted  to  be  argued  on  the  part  of 
the  Appellants  that  the  mem-[729]-bers  of  the  provisional  committee  of  the  railway 
company  who  entered  into  the  agreement  of  the  21st  of  October  184.5  had  any 
authority  to  bind  the  company  by  that  agreement.  It  is  clear  that  t^y  had  no  such 
authority.  But  three  points  were  relied  on  upon  the  part  of  the  Appellants: — 1st. 
That  the  suit  was  improperly  constituted,  that  the  Plaintifl"  had  no  right  to  sue  on 
behalf  of  himself  and  the  other  shareholders  in  the  railway  companj' ;  2dly.  That  the 
monies  with  which  the  £10,000  was  paid  were  not  trust  monies  ;  and  3dly.  That  if 
those  monies  were  trust  monies  the  Appellants  had  no  notice  of  the  trust. 

Upon  the  first  point  the  Appellant's  argument  was  put  thus  : — First,  it  was  .said 
that,  after  the  abandonment  of  a  company  the  right  of  each  shareholder  was  a 
separate  and  distinct  right,  and  that  all  privity  between  the  shareholders  cea.sed  upon 
the  abandonment  of  the  company  ;  and  secondly,  it  was  contended  that  upon  the 
appointment  of  the  official  manager  the  right  to  sue  vested  in  him,  and  that  it  could 
in  no  event  be  competent  to  a  shareholder  to  sue  on  behalf  of  himself  and  the  other 
shareholders  after  such  appointment.  With  respect  to  the  first  of  these  arguments, 
however,  this  is  a  suit  for  the  purpose  of  bringing  back  into  the  funds  of  the  com- 
pany monies  alleged  to  have  been  held  in  trust  for  the  company,  and  which,  if 
recovered,  must  be  applied  in  ease  and  exoneration  or  for  the  benefit  of  all  the  share- 
holders ;  all,  therefore,  have  a  common  interest  in  the  recovery  of  the  monies.  The 
case  in  this  respect  does  not  seem  to  me  to  be  distinguishable  from  that  of  an 
ordinary  partnership,  in  which,  though  the  partnership  be  dissolved,  it  subsists  for 
the  purpose  of  winding  up  the  concern.  I  feel  no  difficulty,  therefore,  upon  this 
l)ranch  of  the  argument.  The  other  branch  of  the  argument  was  rested  upon  the 
provisions  of  the  Winding-up  Act.  It  was  .said  that  this  [730]  suit  could  not  be 
maintained  consistently  with  the  provisions  of  the  29th  and  .50th  sections  of  the  Act. 
[His  Lordship  read  these  sections.] 

Now,  assuming  that  the  29th  section  gives  the  official  manager  a  light  to  sue  in 
a  case  like  the  pre.sent,  and  that,  according  to  the  50th  section,  the  suit  ought  to  have 
been  instituted  by  him^ — matters  on  which  it  is  unnecessary  for  us  to  give  any 
opinion — these  sections  are  again  controlled  by  the  60th  section,  which  enacts  that 
no  suit  shall  be  instituted  by  the  official  manager  without  the  leave  of  the  Master  ; 
and  in  the  case  before  us  the  Master  has  directed  that  the  suit  should  be  instituted, 
not  by  the  official  manager,  but  by  the  Plaintiff.  To  such  a  case  the  Act,  as  I  read 
it,  does  not  in  terms  refer  ;  and  I  think  that  in  the  absence  of  express  enactment  it 
would  be  much  too  strong  a  construction  of  it  to  hold  that  it  has  taken  away  the 
right  of  a  shareholder  to  .sue,  which  undoubtedly  existed  up  to  the  moment  when  the 
official  manager  was  appointed. 

In  my  opinion,  therefore,  this  suit  is  properly  constituted,  and  it  is  necessary  to 
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consider  the  second  question  raised  by  the  Appellant,  whether  the  monies  with  which 
the  XIO.OOO  was  paid  were  affected  by  a  trust  for  the  railway  company?  It  was 
insisted,  on  the  part  of  the  Appellants,  that  they  were  not ;  because  it  was  said  that 
they  were  borrowed  monies,  and  that  the  members  of  the  provisional  committee  had 
no  power  to  borrow  them.  That  they  never  became  the  monies  of  the  railway  com- 
pany, and  that  the  Plaintiff  and  the  other  shareholders  of  the  railway  company 
therefore  had  no  interest  in  them ;  but  whatever  may  have  been  the  power  to  borrow 
these  monies  I  take  it  to  be  clear,  that  so  long  as  the  monies  remained  at  the  bank  to 
the  credit  of  the  company  the  bankers  were  debtors  to  the  company  for  [731]  the 
amount  of  the  monies,  and  they  could  not  be  drawn  out  by  the  members  of  the  pro- 
visional committee  in  their  individual  character  or  otherwise  than  in  their  character 
of  trustees.  The  monies  therefore  must,  in  my  opinion,  be  considered  to  have  been 
fixed  with  the  character  of  trust  monies,  both  whilst  they  remained  at  the  bank  and 
when  they  were  drawn  out  of  it.  It  was  urged  that  the  company  from  whom  the 
monies  were  borrowed  had  a  right  to  recover  them  ;  but  that  company  has  been  paid 
with  other  monies  of  the  railway  company,  and  the  question  we  have  to  con.sider  is 
not  what  the  rights  of  that  company  might  have  been,  but  what  were  the  rights  as 
between  the  shareholders  of  the  railway  company  and  the  members  of  the  provisional 
committee  who  drew  out  these  monies  and  the  canal  companies  claiming  through 
them.  Looking  at  the  case  in  this  point  of  view  I  see  no  right  which  the  members 
of  the  provisional  committee  could  have  had  against  the  shareholders,  except  to  have 
insisted  that  as  they  had  borrowed  the  monies  for  the  use  of  the  company,  the  monies 
so  borrowed  ought  to  be  repaid  to  them  for  the  purpose  of  satisfying  the  parties 
from  whom  they  had  borrowed,  which  has  been  already  done ;  and  I  think  the 
canal  companies  can  be  in  no  better  position  unless  their  third  point  upon  the 
question  of  notice  can  be  maintained.  On  this  point  I  think  it  unnecessary  to  say 
much.  The  form  of  the  cheque,  it  being  countersigned  by  the  secretary,  his 
attendance  with  it  at  the  meeting,  and  what  passed  upon  that  occasion,  are,  I  think, 
quite  sufficient  to  affect  the  canal  companies  with  notice. 

I  am  of  opinion,  therefore,  that  this  appeal  must  be  dismissed,  and  dismissed  with 
costs. 

The  Lord  Justice  Knight  Bruce  concurred. 


[732]     The  Trustees  of  the  Birkenhead  Docks  v.  Laird  and  The  Birkenhead 
Dock  Company.     Before  the  Lords  Justices.     Nov.  3,  8,  1853. 

A  private  Act  of  Parliament  does  not  repeal  a  former  private  Act  by  implication. 

Where  therefore  a  private  Act  of  Parliament  gave  power  to  Commissioners  to 
construct  a  sea  wall,  the  property  in  which  was  to  be  vested  in  them,  with  liberty 
to  proprietors  of  adjoining  lands  to  purchase  portions  of  the  wall,  and  to  make 
openings  in  it,  under  the  superintendence  of  the  engineer  of  the  Commissioners,  it 
was  held,  that  under  a  subsequent  Act  empowering  a  dock  company  to  take  some 
adjoining  lands  and  to  make  such  works  for  the  purposes  of  their  undertaking  "as 
they  might  deem  expedient,"  the  power  thus  conferred  was  subject  to  the  pro- 
visions of  the  former  Act. 

The  15  &  16  Vict.  c.  86,  does  not  give  the  Court  jurisdiction  to  make  a  decree 
merely  declaratory  of  a  legal  right. 

On  an  appeal  from  the  whole  decree  made  on  a  motion  for  a  decree,  the  Plaintiff 
begins. 

This  was  a  motion  by  way  of  appeal  from  a  merely  declaratory  decree  made  by 
the  Master  of  the  Rolls  upon  a  motion  for  a  decree.  The  question  in  dispute  was  as 
to  the  construction  of  certain  private  Acts  of  Parliament,  and  whether  the  provisions 
of  two  of  them  (both  of  which  were  declared  to  be  public  Acts)  were  in  conflict  with 
one  another,  and,  if  so,  whether  the  later  of  the  two  repealed  the  provisions  of  the 
other. 

The  contest  arose  between  two  corporate  bodies,  one  at  first  constituted 
"Commissioners"  and  .subsequently  denominated  "Trustees  of  the  Birkenhead 
Docks,"  the  other  a  company  called  the  "Birkenhead  Dock  Company."     The  former 
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will  be  called  in  the  following  statement  the  Commissioners  or  the  trustees,  the  latter 
the  company. 

The  first  of  the  Acts  in  question  was  the  7  and  8  Vict.  c.  Ixxix.  It  empowered 
the  Commissioners  to  construct  floating  docks  and  to  form  a  sea  wall  adjoining  the 
river  Mersey,  along  the  eastern  limits  of  a  pool  called  Wallasey  Pool,  between 
Seacombe  Ferry  and  Woodside  Ferry,  with  an  entrance  therein  to  a  tidal  basin  or 
harbour  for  shipping,  and  to  form  a  tidal  basin  or  harbour  [733]  within  the  jiool,  and 
a  tidal  basin  at  or  near  Woodside  Ferry. 

The  next  material  Act  was  the  8  &  9  Vict.  c.  iv.  (which  received  the  Koyal  assent 
on  the  8th  of  May  1845).  By  it  the  Commissioners  were  empowered  to  construct 
other  sea  or  wharf  walls,  the  property  in  which  was  to  be  vested  in  them  ;  but 
owners  of  any  land  adjoining  to  the  .said  sea  or  wharf  walls  were  empowered,  within 
twelve  months  from  the  completion  of  such  walls,  to  contract  with  the  Commissioners 
for  the  purchase  of,  and  to  purchase  so  much  of,  the  walls  as  should  front  or  be  con- 
structed along  the  land  so  held  by  or  belonging  to  such  owners.  And  upon  payment 
to  the  Commissioners  by  any  such  owner,  within  eighteen  months  after  the  comple- 
tion of  such  walls,  of  such  proportion  of  the  said  expenses  as  the  number  of  lineal 
3'ards  of  the  walls  fronting  or  constructed  along  the  lands  held  by  him  should  bear 
to  the  total  cost  of  constructing  the  said  walls,  such  portion  of  the  said  walls  as 
should  so  front  or  be  constructed  along  the  lands  of  such  owner,  should  vest  in  and 
become  the  property  of  such  owner,  for  the  like  estate,  term  and  interest  therein,  as 
the  estate,  term  and  interest  held  by  him  in  such  adjoining  land,  subject  to  the 
provisions  thereinafter  mentioned. 

By  the  19th  section  of  the  same  Act  it  was  enacted,  that  it  should  be  lawful  for 
the  several  persons  or  corporations  who  should  have  purchased  any  portion  of  the 
said  sea  walls,  under  the  provisions  of  the  Act,  or  the  respective  heirs  or  assigns  of 
such  persons  or  successors,  or  assigns  of  such  corporations,  at  their  own  expense ; 
and,  after  giving  three  months'  notice  to  the  Commissioners  of  their  intention  so  to 
do,  to  make  openings  and  navigable  gates  in  any  part  of  the  sea  walls  which  should 
belong  to  them  respectively  ;  provided  that  such  openings  [734]  and  navigable  gates 
should  be  constructed  under  the  superintendence  of  the  engineer  for  the  time  being 
of  the  Commissioners,  and  in  such  form  as  he  should  approve  of,  or  (in  case  of  dis- 
agreement between  the  parties  desirous  of  making  such  openings  or  navigable  gates 
and  the  engineer  of  the  Commissioners)  under  the  superintendence  of  the  acting 
conservator  for  the  time  being  of  the  river  Mersey,  and  in  such  form  as  such  acting 
conservator  should  approve  of. 

After  the  passing  of  these  Acts,  viz.,  on  the  30th  of  June  1845,  an  Act  was  passed 
(8  (t  9  Vict.  c.  Ix.)  incorporating  the  dock  company,  with  power  to  construct  other 
docks,  and  to  purchase  and  hold  lands  for  the  purposes  of  the  works  specified  in  the 
Act,  within  certain  restrictions.  By  the  1.3th  section  of  this  Act  it  was  enacted,  that 
it  should  be  lawful  for  the  company,  upon  the  lands  described  in  the  plans  and  book 
of  reference  therein  referred  to  (which  included  lands  adjoining  the  site  of  part  of 
the  walls  authorized  to  be  made  by  the  former  Acts),  and  according  to  the  provi.sions 
in  the  company's  Act  contained,  to  lay  out,  build,  make,  alter,  repair  and  maintain 
such  docks,  ba.sins  and  cuts,  and  such  entrances  to  the  same,  and  such  quays,  wharfs, 
approaches  and  bridges,  and  other  works,  for  the  purposes  of  the  undertaking,  as 
they  might  deem  expedient. 

The  company  became  lessees  for  a  term  of  seventy-five  years,  granted  by  the 
Corporation  of  Liverpool,  of  a  considerable  tract  of  land  on  the  south  side  of 
Wallasey  Pool. 

On  the  22d  of  July  1847,  an  Act  was  passed  (10  &  11  Vict.  c.  cclxv.)  to  alter 
and  amend  the  Acts  relating  to  the  Commissioners'  docks ;  and  by  section  8  of  this 
Act  it  was  enacted,  that  upon  the  request  in  writing  of  the  owner  of  any  land  front- 
ing Wallasey  Pool  the  Commissioners  should  forthwith  cause  [735]  an  estimate  to 
be  made  by  two  engineers,  one  to  be  nominated  in  writing  by  the  Commissioners, 
and  the  other  by  such  owners  as  aforesaid,  or  by  their  umpire,  of  the  costs  of  con- 
structing so  much  of  the  sea  or  wharf  walls  as  should  front  the  lands  so  belonging  to 
such  owner,  and  as  should  be  described  in  such  request  as  aforesaid,  and  that  a  copy 
of  such  estimate  should  be  delivered  to  such  owner ;  and  that  it  should  be  lawful  for 
such  owner,  at  any  time  after  two  months  from  the  receipt  of  the  said  estimate,  to 


G9G  TRUSTEES  OF  BIRKENHEAD  DOCKS  V.  LAIRD  4  DE  0.  M.  &  G.  736. 

pay  to  the  Commissioners  the  amount  thereof,  and  that  the  Commissioners  should 
thereupon  grant  to  such  owner  a  mortgage  for  the  amount  of  the  money  so  paid  to 
them  with  interest,  and  should  thereupon  proceed  to  construct,  and  with  all  reason- 
able dispatch  complete,  the  sea  or  wharf  walls  mentioned  in  the  estimate ;  and  that 
on  payment,  after  completion  of  the  walls,  of  the  whole  amount  actually  expended 
on  the  construction  of  each  portion  of  the  said  sea  or  wharf  wall,  those  portions 
should  vest  in  and  become  the  property  of  such  owner  for  the  like  estate,  term  and 
interest  therein,  as  the  estate,  term  and  interest  held  by  him  in  the  land  fronting  the 
same,  subject  to  the  provisions  of  the  Commissioners'  Act  of  1845. 

In  August  1848  the  Commissioners  were  by  another  Act  of  Parliament  (11  &  12 
Vict.  c.  cxliv.)  incorporated  and  their  designation  changed  to  that  of  "The  Trustees 
of  the  Birkenhead  Docks,"  but  with  all  the  rights  and  powers  which  they  had  as 
Commissioners. 

By  articles  of  agreement,  dated  the  2d  of  September  1850,  and  made  between 
George  Meakin  of  the  first  part,  the  trustees  of  the  second  pai-t,  and  the  company  of 
the  third  part,  after  reciting,  among  other  things,  that  by  articles  of  even  date  there- 
with George  Meakin  had  conti'acted  to  erect  wharf  walls  in  front  of  the  com-[736]- 
pan}''s  land  on  the  south  side  of  Wallasey  Pool,  and  that  it  was  essential  to  the 
conipany  that  a  portion  of  such  wharf  walls  should  be  excavated  and  deepened,  which 
the  trustees  were  authorized  to  do,  but  had  no  funds  then  available  for  that  purpose ; 
and  that  the  company  had  therefore  agreed  to  advance  the  necessary  fluids  to  execute 
such  works,  upon  having  the  amount  of  such  advance  secured  to  the  company  by 
mortgage,  George  Meakin  contracted  with  the  company  to  execute  the  excavations 
therein  mentioned,  being  excavations  of  the  Pool  or  Great  Float  for  a  width  of  100 
feet  at  least,  and  certain  other  works  therein  mentioned.  And  the  company  thereby 
covenanted  to  pay  to  George  Meakin  for  executing  such  works  £12,241,  lis.  3d.  as 
therein  mentioned.  And  the  trustees  thereby  covenanted  with  the  company  to 
deliver  to  the  company,  within  one  month  after  the  company  should  require  the 
same,  valid  mortgages,  under  the  authority  of  the  Act  of  1844,  and  the  Commis- 
sioners' Act  of  1845,  or  one  of  them,  for  charging  the  rates,  tolls  and  property  of  the 
Plaintiffs  under  their  Acts,  with  the  repayment  to  the  company  with  interest  of  the 
monies  to  be  paid  by  the  company  under  the  provisions  of  the  contract. 

The  excavations  were  accordingly  made  at  the  expense  of  the  company,  but  no 
mortgages  had  yet  been  executed  by  the  trustees. 

The  company  had  leased  a  part  of  their  land  to  the  Defendant  John  Laird,  who 
(as  the  bill  alleged)  threatened  and  intended  with  their  concurrence  to  take  down  or 
lower  part  of  the  wharf  wall  on  the  south  side  of  the  Wallasey  Pool,  erected  in  front 
of  the  land  leased  to  him  by  the  company,  and  being  part  of  the  land  whereof  they 
were  lessees,  and  to  make  openings  in  such  wall  without  the  approval  and  not  under 
the  superintendence  of  the  Plaintiffs'  engineer  or  of  the  acting  conservator  for  the 
time  being  of  the  river  Mersey. 

[737]  The  trustees  thereupon  instituted  the  present  suit,  and  by  their  bill  prayed 
that  it  might  be  declared  that  the  company  and  their  tenants  were  not  entitled  to 
take  down,  lower  or  alter  the  wharf  wall  on  the  south  side  of  Wallasey  Pool,  or  any 
part  of  such  wall,  unless  by  making  an  opening  or  openings  and  navigable  gates  under 
such  superintendence,  and  with  such  approval  as  the  Trustees'  Acts  provided  for,  and 
that  the  Defendant  John  Laird  and  the  Bii-kenhead  Dock  Company,  their  servants, 
agents  and  workmen  might  he  restrained  by  injunction  from  taking  down,  lowering 
or  altering  the  wharf  wall  in  front  of  the  land  leased  by  the  company  to  the 
Defendant  John  Laird  on  the  south  side  of  Wallasey  Pool,  or  any  part  of  such  wall, 
otherwise  than  under  and  in  conformity  with  the  Trustees'  Acts. 

By  the  decree  under  appeal  it  was  declared  that  the  Defendants  were  not  justified 
in  taking  down,  lowering  or  altering  the  wharf  wall  in  front  of  the  land  leased  by  the 
company  to  the  Defendant  John  Laird  on  the  south  side  of  Wallasey  Pool,  or  any 
part  of  such  wall,  unless  by  making  an  opening  or  navigable  gate  or  gates,  imless 
with  the  consent  or  under  the  superintendence  of  the  engineers  of  the  Plaintiffs,  or 
with  the  sanction  and  approval  of  the  conservator  of  the  river  Mersey ;  but  the 
decree  did  not  grant  an  injunction  or  any  other  relief. 

On  the  appeal  coming  on  to  be  heard,  a  question  arose  as  to  the  right  to  begin. 

Their  Lordships  held  that,  in  this  respect,  a  decree  made  on  motion  did  not  differ 
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from  a  decree  otherwise  made,  and  that,  as  the  appeal  was  here  from  the  whole 
decree,  the  Plaintiffs'  counsel  must  begin. 

Mr.  FoUett  and  Mr.  Goldsmid,  for  the  Plaintiffs,  opened  the  case. 

[738]  The  Lord  Justice  Knight  Bruce.  A  difficulty  is  suggested  by  my 
learned  brother,  which  I  also  feel,  as  to  the  power  of  the  Court  of  Chancery,  under 
the  15  &  16  Vict.  c.  86,  s.  50,  to  make  a  decree  merely  declaratory  of  a  legal  right. 
By  the  61st  section  of  that  statute  the  Court  is  prohibited  from  directing  cases  to 
be  stated  for  the  opinion  of  Courts  of  Common  Law,  and  the  concluding  passage  of 
that  section  is  as  follows : — "but  the  said  Court  of  Chancery  shall  have  full  power  to 
determine  any  questions  of  law  which,  in  the  judgment  of  the  said  Court  of  Chancery, 
shall  he  necessary  to  be  decided  previously  to  the  decision  of  the  equitable  question 
at  issue  between  the  parties."  The  same  limitation  seems  to  be  intended  by  the 
direction  contained  in  the  62d  section,  that  in  cases  where  the  Court,  according  to  the 
old  practice,  declines  to  grant  equitable  relief  until  the  legal  title  or  right  is  estab- 
lished at  law,  the  Court  itself  may  determine  such  title  or  right.  The  difficulty 
which  the  Lord  Justice  feels,  and  in  which  I  participate,  is  that  the  decree  contains 
a  declaration  of  a  mere  legal  right,  and  does  not  give  any  equitable  relief.  If  we 
should  think  that  an  injunction  ought  to  be  granted,  the  difficulty  might  be 
removed. 

The  Solicitor-General  and  Mr.  Kinglake,  for  the  Defendants,  the  Birkenhead 
Dock  Company,  said  that  all  parties  desired  to  have  the  opinion  of  the  Court  on  the 
construction  and  operation  of  the  Acts  of  Parliament,  and  in  order  to  obviate  any 
difficulty  as  to  jurisdiction,  the  Defendants  would  admit  that  they  intended  to  deal 
with  and  make  openings  in  the  wall  without  giving  notice  to  the  Plaintiffs  of  their 
intention  to  do  so,  and  without  constructing  such  openings  under  the  superintendence 
of  the  Plaintiffs'  engineer  or  the  conservator  of  the  river  Mersey. 

[739]  Mr.  Follett  and  Mr.  Goldsmid  contended,  that  the  19th  section  of  the  8th 
Vict.  c.  iv.  did  not  repeal  the  13th  section  of  the  7  &  8  Vict.  c.  Ix.xix. 

The  Solicitor-General  [Bethell]  and  Mr.  Kinglake  argued,  that  the  Company's 
Act  was  inconsistent  with  the  Plaintiffs'  Acts,  and  therefore  repealed  the  former 
statutes  to  the  extent  of  such  inconsistency. 

Mr.  Rolt  and  Mr.  Cairns  appeared  for  Mr.  Laird. 

Mr.  Follett  was  not  called  upon  to  reply. 

The  Lord  Justice  Turner.  The  question  which  has  led  to  the  decree,  the 
subject  of  the  present  appeal,  is  one  between  the  trustees  of  the  Birkenhead  Docks 
and  the  Birkenhead  Dock  Company,  and  it  arises  out  of  the  following  state  of  circum- 
stances :  Adjoining  to  the  river  Mersey  there  lies  a  pool  called  Wallasey  Pool,  and 
the  original  scheme  of  the  Plaintiffs,  the  trustees,  then  the  Commissioners  of  the 
docks,  as  may  be  collected  from  the  first  Act  of  Parliament,  from  which  their  authority 
is  derived,  seems  to  have  been  this — to  embank  the  pool,  to  construct  tidal  basins  at 
the  entrance  of  it,  and  also  a  tidal  basin  within  the  pool ;  but  a  subsequent  Act  was 
passed  by  which  powers  were  given  to  them  not  only  to  make  a  tidal  basin  within 
the  pool,  but  to  convert  the  whole  of  the  pool  itself  up  to  Wallasey  Bridge  (a  bridge 
at  some  distance  up  the  pool),  into  a  floating  dock.  For  this  purpose  it  was  necessary 
that  walls  should  be  placed  around  the  edges  of  the  pool,  and  the  conflict  between 
the  parties  is  upon  the  right  to  deal  with  the  walls  or  parts  of  the  walls  by  which  the 
pool  is  surrounded  for  the  purposes  of  the  floating  dock. 

In  determining  the  question  it  is  necessary  to  look  to  [740]  the  provisions  of  the 
several  Acts  of  Parliament.  [His  Lordship  referred  to  the  provisions  of  the  first 
Act,  and  shewed  that  they  did  not  affect  the  question.  After  referring  to  the  pro- 
visions of  the  second  Act,  his  Lordship  continued  :] — 

It  seems  to  me  that  the  true  meaning  of  this  Act  is  to  vest  in  the  Plaintiffs,  the 
trustees,  then  the  Commissioners,  the  sea  or  wharf  walls  surrounding  Wallasey  Pool, 
with  a  power  to  the  owners  of  adjoining  lands  to  acquire  the  right  to  use  the  sea  or 
wharf  walls,  and  to  have  openings  made  in  them,  subject  to  the  supervisions  prescribed 
by  the  Act. 

It  was  first  said,  on  the  part  of  the  Defendants,  the  Dock  Company,  that  they  are 
not  within  the  provisions  of  the  Plaintiffs'  Acts,  because  they  are  not  purchasers 
under  the  19th  section  of  the  second  Act,  but,  in  this  view  of  the  case,  the  walls 
being,  as  I  have  observed,  vested  in  the  Plaintiffs,  the  Defendants,  the  Dock  Company, 
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could  have  no  power  whatever  to  meddle  with  those  walls  except  under  the  provi- 
sions of  the  10th  and  11th  Vict.  c.  cclxv.,  and  the  8th  section  of  that  Act,  although 
it  gives  them  the  means  of  acquiring  the  property  in  the  walls,  makes  that  property 
when  acquired,  "  subject  to  the  provisions  in  the  second  recited  Act  and  in  that  Act 
contained." 

The  case  on  the  part  of  the  Plaintiffs  seems  to  me,  therefore,  to  rest  upon  a 
broader  basis  than  the  19th  section  of  the  second  Act.  It  stands  upon  the  general 
right  which  is  given  to  the  Plaintiffs  in  the  walls  themselves. 

We  must  see,  then,  whether  the  right  thus  given  to  the  Plaintiff's  is  aflfected  by 
the  Act  of  Parliament  which  the  Defendants,  the  Dock  Company,  obtained  for  the 
purpose  [741]  of  making  their  docks,  and  also,  whether  it  is  affected  by  the  contract 
entered  into  by  the  parties,  and  under  which  the  walls  in  question  were  built. 

First,  with  reference  to  the  Dock  Company's  Act.  The  question  wholly  depends 
upon  the  13th  section  of  the  Act.  It  is  argued  on  the  part  of  the  Defendants,  that 
this  section  destroyed  the  power  conferred  upon  the  Plaintiffs  by  the  previous  Act 
of  the  same  session,  and  vested  the  whole  rights  in  these  walls  and  the  right  to  deal 
with  them  in  the  Dock  Company.  [His  Lordship  read  the  13th  section,  and 
proceeded  :] — 

Now,  in  what  position  did  the  matter  stand  at  the  time  of  the  passing  of  this  Act 
of  Parliament's  At  that  time  powers  had  been  given  to  the  Plaintiffs,  the  Dock 
Trustees,  to  make  the  walls  around  Wallasey  Pool,  for  the  purpose  of  constituting 
the  floating  dock  mentioned  in  the  second  Act  of  Parliament.  Do  the  words  which 
are  contained  in  the  13th  section  affect  that  power?  As  the  Dock  Company  were 
incorporated  by  this  Act  of  Parliament,  it  was  necessary  to  give  them  powers  to 
execute  their  works,  and  when  we  are  construing  this  section  regard  must  be  had  to 
that  necessity.  Bearing  this  in  mind  as  we  read  the  section,  we  find  that  there  are 
not  more  than  six  or  seven  words  in  it  which  at  all  bear  upon  the  present  question. 
The  power  given  by  it  is  "  to  alter,  repair  and  maintain  such  docks,  basins  and  cuts, 
and  such  entrances  to  the  same,  and  such  quays,  wharfs,  approaches  and  bridges,  and 
other  works  for  the  purposes  of  the  same,  as  they  may  deem  expedient."  The  mere 
power  to  make  the  docks,  &c.,  cannot  affect  the  question.  It  was  necessary  to  be 
given,  and  would  of  course  be  subject  to  the  antecedent  rights  vested  in  the  Plaintiffs. 
The  argument  must  therefore  be  founded  upon  the  words  "as  they  may  deem 
expedient ;  "  but  those  words  applied  to  [742]  a  company  who,  without  the  provisions 
of  the  statute,  could  have  done  no  act  at  all,  must,  I  think,  be  construed  consistently 
with  the  rights  of  other  parties  as  they  stood  at  the  time. 

AVith  reference  to  this  point  it  is  not,  I  think,  unimportant  to  refer  to  the  state 
of  the  law  with  regard  to  the  operation  of  statutes.  It  is  thus  laid  down  in  Jenkin's 
5th  Century,  Case  11  : — "A  special  statute  does  not  derogate  from  a  special  statute 
without  express  words  of  abrogation." 

My  opinion  upon  the  construction  of  these  Acts  of  Parliament  is,  that  the  words 
contained  in  the  13th  section  of  the  8  &  9  Vict.  c.  Ix.  (the  Dock  Company's  Act)  do 
not  affect  the  rights  and  powers  given  to  the  Plaintiffs  by  the  former  Acts.  If  there 
could  be  any  doubt  on  the  subject,  it  would,  I  think,  be  removed  by  the  subsequent 
Act,  which  vests  in  the  Plaintiffs  all  the  rights  and  powers  of  the  Commissioners. 

It  was  then  argued  on  the  part  of  the  Defendants,  that  if  the  case  was  not  affected 
by  the  Dock  Company's  Act  of  Parliament,  it  was  at  all  events  affected  by  the 
contract  which  has  been  entered  into  between  the  parties.  But  what  is  this  contract? 
It  is  a  contract  merely  for  the  purpose  of  determining  the  mode  in  which  the  wall 
shall  be  built.  The  question  upon  which  we  are  to  adjudicate  is  the  right  of  dealing 
with  the  wall  after  it  is  built.  I  think  there  is  nothing  to  be  found  in  the  contract 
which  affects  the  question  :  and,  in  truth,  I  do  not  know  by  what  authority  public 
trustees,  deriving  their  powers  from  Parliament  to  make  works  for  public  purposes, 
could  be  warranted  in  deviating  from  those  powers. 

The  result  i.s,  that  the  decree  of  the  Master  of  the  Rolls,  though  not  in  form 
correct  is  so  in  substance.  [743]  The  case  ought  not  to  be  treated  as  depending  upon 
the  1 9th  section  only,  but  upon  the  more  general  question,  to  which  I  have  before 
adverted,  of  the  right  in  the  walls  having  been  vested  in  the  Plaintiffs  ;  and  I  doubt 
whether  any  declaration  ought  to  have  been  made  by  the  Court,  and  whether  the 
Court  should  not  have  confined  itself  to  the  question  of  the  injunction. 
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The  more  correct  form  of  order,  I  think,  will  be  for  an  injunction  in  the  terms 
prayed  l)y  the  bill, — that  the  Defendant  John  I>air(i  and  the  Hirkonhead  Dock 
Company,  &c.,  may  be  restrained  from  taking  down,  lowering  or  altering,  iVu.,  the 
wharf  wall  in  front  of  the  land  leased  by  the  said  company  to  the  Defendant  John 
Laird  on  the  south  side  of  Wallasey  Pool,  otherwise  than  under  or  in  conformity 
with  the  provisions  of  the  Walling  Act  and  the  Act  of  the  10  &  11  Vict,  contained. 

The  Lord  Justice  Knight  Bruce  concurred. 


[744]     M'Neillie  «'.  Acton.     Before  the  Lords  Justices.     A'^t/v.  16,  17,  1853. 

[S.  C.  23  L.  J.  Ch.  11  ;  17  Jur.  1041  ;  2  Eq.  Rep.  21.  See  Axhworth  v.  Outram,  1877, 
0  Ch.  D.  940;  Lovell  v.  Netvtm.,  1878,  4  C.  P.  D.  11  ;  Fraser  v.  Munluch,  1881, 
6  App.  Cas.  866.] 


A  direction  in  a  will  that  the  testator's  trade  shall  be  carried  on,  does  not  of  itself 
authorize  the  employment  in  the  trade  of  more  of  the  testator's  property  than  was 
employed  in  it  at  his  decease,  nor  does  such  a  direction,  coupled  with  a  direction 
that  the  testator's  debts  shall  be  paid,  authorize  a  mortgage  of  his  real  estate,  not 
employed  at  his  death  in  the  trade,  for  the  purpose  of  carrying  it  on. 

Therefore,  where  the  husband  of  an  executrix,  under  such  a  will,  borrowed  money 
from  a  person  in  whom  the  legal  estate  of  part  of  the  testator's  real  estate  was 
vested  under  a  satisfied  mortgage,  stating,  that  the  advance  was  required  to  carry 
on  the  testator's  business,  and  deposited  the  deeds  with  the  lender,  on  an  agreement 
that  the  legal  estate  still  subsisting  in  him  should  be  a  security  for  the  advance  : 
Held,  that  the  security  was  invalid  against  the  persons  beneficially  interested  under 
the  will. 

Quarc,  whether  if  the  will  had  authorized  the  mortgage,  it  could  have  been  created 
without  a  deed  acknowledged  by  the  executrix. 

Hankey  v.  Hammock,  3  Madd.  148,  observed  upon. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart  in  a  foreclosure  suit. 
The  question  was  as  to  the  validity  of  the  mortgage,  with  reference  to  the  provisions 
contained  in  the  will  of  a  testator  named  William  H.  Bullock,  of  whose  property  the 
subject  of  the  mortgage  formed  part.  The  testator  carried  on  the  trade  of  a  coal 
proprietor  at  Wigan,  under  a  mining  lease  for  fourteen  years  from  12th  November 
1838.  At  the  time  of  his  death  he  was  entitled  to  freehold  property,  subject  to  a 
mortgage  created  by  indentures  of  lease  and  release  of  the  5th  and  6th  of  October 
1840,  to  secure  £1500  and  interest.  The  mortgagees  were  the  Plaintiff  and  his 
brother  since  deceased,  by  whom  the  £1500  was  advanced  out  of  money  belonging 
to  them  on  a  joint  account. 

Mr.  Bullock  died  on  the  3d  of  April  1844,  having  made  his  will  dated  the  21st 
of  March  1844,  whereby,  after  ordering  and  directing  all  his  just  debts,  funeral  and 
testamentary  expenses  to  be  in  the  first  place  paid  and  satisfied,  he  gave  unto  his 
wife  an  annuity  of  £150  a  year  for  her  life;  and  he  thereby  charged  the  whole  of 
his  real  and  personal  estate  with  the  payment  of  the  said  annuity.  And  he  gave, 
devised  and  bequeathed,  all  the  rest,  residue  and  remainder  of  his  real  and  personal 
[745]  estate  unto  his  executors  thereinafter  named  and  the  survivor  of  them,  and 
the  heirs,  executors,  administrators  and  assigns  of  such  survivor,  upon  trust  for  his 
son  James  his  heirs  and  assigns  for  ever  ;  and  in  case  his  son  James  should  die  before 
he  attained  the  age  of  twenty-one  years  without  leaving  lawful  issue  him  surviving, 
the  testator  gave,  devised  and  bequeathed  the  whole  of  his  said  real  and  personal 
estate  unto  his  wife,  her  heirs,  executors,  administrators  and  assigns  for  ever ;  and 
he  directed  his  executors  to  continue  his  trade  or  business  of  a  coal  proprietor  during 
his  then  present  interest  in  the  mines;  and  that  they  should  not  be  responsible  for 
any  less  to  his  estate  by  carrying  on  the  trade  or  business  unless  such  loss  should 
happen  by  or  through  their  wilful  neglect  or  default ;  and  that  they  might  compound 
debts  and  settle  disputes  in  and  about  his  said  estate  and  business,  and  refer  matters 
in  dispute  respecting  his  trade,  estate  or  business,  to  arbitration  ;  and  he  appointed 
iis  wife  and  Caleb  Hilton  executri.x  and  executor. 
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The  widow  alone  proved  the  will  and  acted  in  the  trusts.  In  1846,  she  paid  the 
mortgage  of  £1500  to  the  Plaintiff  as  surviving  mortgagee,  and  received  back  from 
him  the  title-deeds  of  the  mortgaged  property  ;  but  no  reconveyance  was  executed. 

In  February  1848,  she  married  Thomas  Acton.  After  the  marriage  Mr.  and  Mrs. 
Acton  continued  to  act  in  the  execution  and  trusts  of  the  will,  and  to  carry  on  the 
testator's  business. 

The  bill  stated,  that  after  the  marriage  and  in  the  month  of  April  1848,  Thomas 
Acton  and  Frances  his  wife,  being  in  want  of  money  for  the  purposes  of  the  will,  and 
in  particular  to  enable  them  to  meet  certain  expenses  which  they  had  incurred  in 
carrying  on  the  testator's  [746]  business  pursuant  to  his  directions,  applied  for  a  loan 
to  the  Plaintiff  upon  the  security  of  the  property  comprised  in  the  former  mortgage, 
the  legal  estate  in  which  still  remained  in  the  Plaintiff;  that  the  Plaintiff'  accordingly, 
in  May  1848,  advanced  ,£840  to  Mr.  and  Mrs.  Acton  on  that  security,  and  received 
from  them  the  title-deeds  of  the  property  ;  but  that  no  mortgage  deed  was  executed, 
it  having  been  agreed  at  the  time  of  the  advance,  that  Mr.  and  Mrs.  Acton  would 
execute  such  a  mortgage  when  required,  and  that  the  Plaintiff  in  the  meantime 
should  have  the  benefit  of  the  indentures  of  the  5th  and  6th  of  October  1840,  and 
should  hold  the  same  and  the  hereditaments  and  premises  thereby  conveyed  and  then 
vested  in  the  Plaintiff,  as  a  security  for  the  repayment  of  the  £840  and  interest. 

The  bill  charged  that  the  £840  was  advanced  and  lent  by  the  Plaintiff  to  Thomas 
Acton  and  Frances  his  wife,  as  representing,  by  virtue  of  the  will  and  the  probate 
thereof,  the  real  and  personal  estate  of  the  testator,  and  was  so  advanced  and  lent  by 
the  Plaintiff  in  consequence  of  repeated  applications  from  Thomas  Acton  and  Frances 
Acton  and  of  representations  made  by  them,  and  in  particular  by  the  Defendant 
Thomas  Acton,  that  the  advance  was  required  to  discharge  obligations  which  had 
been  incurred  by  the  executrix  in  carrying  on  the  testator's  trade  pursuant  to  the 
directions  of  his  will. 

Mrs.  Acton,  by  her  answer,  denied  this  statement,  and  stated,  that  her  husband, 
the  Defendant  Thomas  Acton,  had  raised  the  money  to  pay  his  debts  and  for  his  own 
private  purposes,  and  not  for  the  purposes  of  the  will.  She  further  stated,  that  the 
Plaintiff  had  received  back  the  deeds  from  the  Defendant  Thomas  Acton  alone,  and 
not  from  her,  and  that  she  was  entirely  ignorant  of  any  intention  of  her  husband  to 
apply  for  the  advance,  or  of  [747]  the  fact  of  the  same  having  been  made,  or  of  the 
deeds  having  been  deposited  until  some  days  afterwards. 

By  the  decree  under  appeal,  it  was  ordered,  that  an  account  should  be  taken  of 
what  was  due  to  the  Plaintiff  for  principal  and  interest  on  the  equitable  mortgage  ; 
and  that  upon  repayment  of  this  amount,  the  Plaintiff  should  reconvey  the  mortgaged 
premises  ;  but  that  in  default  of  payment  the  estate  should  be  sold. 

Mr.  Bacon  and  Mr.  Osborne  for  the  Plaintiff. 

[The  Lord  Justice  Knight  Bruce.  If  a  husband  and  wife  are  seised  in  fee  in 
right  of  the  wife,  and  there  is  a  trust  to  raise  money  to  pay  the  debts  of  a  third 
person — can  or  cannot  the  trust  be  executed  so  as  to  affect  the  fee  without  the  judicial 
examination  of  the  wife ;  that  kind  of  judicial  examination  which  is  substituted  for 
the  levying  of  a  fine  ?] 

If  the  husband,  in  the  due  execution  of  the  trust,  borrowed  money,  on  the  security 
of  the  estate,  and  the  wife  refu.sed  to  acknowledge  a  deed  under  the  Fines  and 
Recoveries  Act,  that  would  not  prevent  the  person  advancing  the  money  from  having 
a  lien.  Here  no  deed  was  necessary.  The  legal  estate  was  already  in  the  Plaintiff. 
The  administratrix  and  her  husband  received  back  the  money  which  the  former  had 
paid  to  the  Plaintiff,  and  he  was  restored  to  his  former  security.  The  charge  of  debts 
was  of  itself  sufficient  to  authorize  the  transaction  ;  Ball  v.  Harris  (4  Myl.  &  Cr.  264); 
Stroughill  v.  Ansteij  (1  De  G.  M.  &  G.  635);  and  to  exonerate  the  Plaintiff  from  seeing 
to  the  application  of  the  money,  independently  of  the  ex-[748]-press  trusts  of  the  will. 
But  the  direction  in  the  will  that  the  trade  should  be  carried  on,  is  equivalent  to  a 
clause  charging  the  debts  incurred  in  trade  upon  the  real  estate,  just  as  the  direction 
for  payment  of  the  testator's  debts  operates  as  a  charge  of  them  upon  his  real  estate, 
for  the  direction  that  the  trade  shall  be  carried  on  places  the  debts  incurred  in  it  on 
the  same  footing  as  the  testator's  own  debts  ;  Hankei/  v.  Hammock  (3  Mad.  148,  n. ; 
Buck.  211). 

Mr.  Elmsley  and  Mr.  J.  V.  Prior  for  the  infant  cestui  que  trust  (the  Appellant). 
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The  direction  to  carry  on  the  colliery  <li(l  not  empower  the  trustees  to  mortgage 
property  not  connected  with  it,  Ex  parte  (Jarhuid  (10  Yes.  110);  Ex  ixirte  Richai'lson 
(3  Madd.  138);  Ball  v.  Harris  (4  Myl.  &  Or.  26-t;,  does  not  apply,  for  the  Plaintiff 
had  notice  that  the  money  was  raised,  not  to  pay  for  debts,  but  to  carry  on  the 
colliery.  In  Strouyhill  v.  An.itei/  (1  De  G.  M.  i^;  G.  654),  Lord  St.  Leonards  said,  "I 
will  only  add  in  regard  to  the  general  question  of  distance  of  time  that  people  who 
deal  with  trustees  raising  money  at  a  considerable  distance  of  time,  and  without  an 
apparent  reason  for  so  doing,  must  be  considered  as  under  some  obligation  to  inquire 
and  to  look  fairly  at  what  they  are  about." 

Mr.  ^^'.  M.  James,  Mr.  Kinglake  and  Mr.  Prout  appeared  for  other  parties. 

Mr.  Bacon,  in  reply. 

The  Lord  Justice  Knight  Bruce.  We  think,  with  deference  to  the  Vice- 
Chancellor,  that  though  by  po.ssibility  the  Plaintiff  may  shew  himself  [749]  entitled 
to  a  decree  for  sale,  as  a  creditor  upon  the  infant's  estate,  for  some  sum  of  money,  he 
has  not  yet  established  himself  in  that  position  ;  but  it  does  not  appear  to  us  that  the 
bill  should  therefore  be  dismissed  against  the  infant,  considering,  I  repeat,  that  there 
is  a  possibility  that  the  infant's  estate  may  prove  to  have  been  charged  in  the 
Plaintiffs  favour.  Upon  the  construction  of  the  will  it  is  clear,  as  it  has  been 
admitted  on  all  hands,  that  the  testator's  real  estate,  independently  of  its  liability  by 
the  law  of  the  country  to  his  debts,  was  specially  charged  with  his  debts,  so  as  to 
have  become  equitable  assets,  and  so  as  to  give  the  trustee  of  his  will  for  the  time 
being  (subject  to  the  question  to  which  I  referred  during  the  argument,  as  to  the 
power  of  affecting  the  inheritance,  either  legally  or  equitably,  after  Mrs.  Acton's 
marriage,  without  an  examination  of  her),  a  right,  acting  fairly  and  in  the  ordinary 
course  of  business,  to  sell  or  mortgage  the  real  estate  for  the  purpose  of  paying  the 
debts  of  the  testator.  It  is  equally  clear  that  the  personal  estate  was  the  first  fund 
for  paying  the  debts.  That  is  a  circumstance,  however,  which,  if  the  disputed  trans- 
action had  been  of  an  ordinary  kind,  with  nothing  about  it  to  create  suspicion,  a 
person  advancing  money  to  the  trustee  might  well  have  been  entitled  not  to  look  at. 

Then  with  regard  to  the  direction  in  the  will  to  continue  the  trade  or  business  of 
the  testator,  the  real  property  in  question  was  not  in  any  sense  connected  with  the 
colliery  or  with  the  business  ;  it  was  an  entirely  distinct  portion  of  the  testator's 
estate,  and  I  am  of  opinion  that,  according  to  the  true  construction  of  the  will,  the 
trustees  of  it  were  not  authorized  to  deal  with  or  touch  this  real  estate  for  the  purpose 
of  carrying  on  or  continuing  the  colliery.  Now,  assuming  the  correctness  of  those 
views,  let  us  look  at  some  of  the  peculiar  circumstances  of  the  [750]  case.  The 
Plaintiff'  was  a  mortgagee  of  this  real  estate  at  the  time  of  the  testator's  death.  The 
executrix  and  trustee  pays  off  the  mortgage.  She  marries,  and,  less  than  four  months 
after  the  marriage,  her  second  husband  (for  it  must  be  taken  to  be  his  act)  applies  to 
the  original  mortgagee  for  a  sum  exceeding  £800,  for  the  a^'owed  purpose  of  carrying 
on  the  trade  or  the  business  ;  a  purpose,  in  my  opinion,  for  which  it  was  impossible 
that  this  real  estate  could  be  affected.  Still  it  may  be  that,  either  under  the  lease  or 
otherwise,  there  was  some  purpose  for  which  the  real  estate  could  be  legitimately 
affected.  There  may  have  been.  Mr.  Acton  was  entitled  to  such  debt  (if  any)  as  was 
due  to  his  wife  from  the  estate,  and  he  was  interested  in  the  annuity  bequeathed  to 
her,  for  I  take  for  granted  that  this  was  a  case  in  which  the  widow  married  without  a 
settlement.  There  is  on  the  whole  a  possibility  that  the  Plaintiff  may  be  able  to 
establish  some  incumbrance,  some  charge,  against  the  interest  of  the  infant,  and  with 
a  view  to  that  we  have  thought  that  some  inquiries  should  be  directed — if  the  Plaintiff' 
desires  them — inquiries  which  we  propose  to  preface  with  declarations,  in  order  to 
save  the  Yice-Chancellor  and  his  officers,  before  whom  these  inquiries  will  be  prose- 
cuted, as  much  trouble  as  possible.     We  have  sketched  them  with  this  view. 

The  Lord  Justice  Turner.  This  is  a  bill  filed  by  a  Plaintiff  claiming  to  be  an 
equitable  mortgagee  by  a  deposit  of  deeds  with  him,  made  by  an  executrix  and  tnistee 
under  a  will.  The  decree  of  the  Court  below  has  given  the  mortgagee  the  full  benefit 
of  the  charge,  and  the  question  before  us  is  whether  that  decree,  in  its  present  state, 
can  be  maintained.  I  am  of  opinion,  with  my  learned  brother,  that  the  decree  as  it 
stands  cannot  be  maintained. 

[751]  The  argument  which  was  urged  on  the  part  of  the  Plaintiff  is  this  : — The 
will  contains  a  direction  for  the  payment  of  the  debts  of  the  testator,  thus  expressed, 
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— "  I  order  and  direct  all  my  just  debts  and  funeral  and  testamentary  expenses  to  be 
in  the  first  place  paid  and  discharged."  And  the  will  also  contains  a  direction  in 
these  terms, — "And  I  direct  my  said  executors  to  continue  my  said  trade  or  business 
during  my  present  interest  in  the  mines  taken  by  me  at  Swinley  from  the  Misses 
Kenyon."  It  is  urged  on  the  part  of  the  mortgagee  that  these  two  directions  stand 
on  the  same  footing,  and  that  the  same  rule  which  applies  to  the  direction  for  payment 
of  debts  must  also  be  applied  to  the  direction  to  continue  the  business. 

Now,  why  is  it  that  the  real  estate  is  charged  under  the  direction  for  the  payment 
of  debts  ?  In  the  first  place,  there  is  a  moral  duty  incumbent  on  a  testator,  who  makes 
his  will,  to  pay  his  debts.  In  the  second  place  (and  this  is  perhaps  the  better  reason), 
those  words  would  have  no  operation  unless  they  were  construed  so  as  to  charge  the 
real  estate,  for  the  law  charges  the  personal  estate  with  the  payment  of  debts ;  and 
when  a  man  directs  his  debts  to  be  paid,  he  must  mean  to  do  more  than  the  law  would 
of  itself  have  done.  But  no  such  reasons  apply  to  the  case  of  a  direction  to  continue 
and  carry  on  his  trade.  There  is  no  moral  duty  incumbent  on  the  testator  to  direct 
the  trade  to  be  carried  on,  nor  is  there  any  state  of  the  law  which  requires  a  construc- 
tion to  be  put  upon  the  words,  so  as  to  make  them  operate  as  a  charge  on  the  real 
estate  of  the  testator.  The  two  cases  therefore  are  totally  distinct ;  and  the  question 
is  whether,  on  the  construction  of  the  will,  a  mere  direction  to  continue  the  trade  of 
the  testator  ought  to  charge  all  his  real  and  personal  estate  with  debts  contracted  in 
the  course  of  that  trade. 

[752]  Now  no  case  has  been  cited  which  has  gone  so  far.  It  has  been  supposed 
that  the  case  of  Hankey  v.  Hammock,  referred  to  by  Lord  Eldon  in  Ex  parte  Garland 
{10  Ves.  110),  was  an  authority  of  this  description;  but  on  examining  the  decree  in 
Hankey  v.  Hammock,  which  is  set  out  in  the  note  to  Ex  parte  Bichardson  (3  Mad.  148, 
n. ;  Buck.  211),  it  will  not  be  found  to  go  to  any  such  extent.  For  in  Hankey  v. 
Hammock  there  was  no  account  directed  of  the  general  personal  estate  of  the  testator, 
but  the  inquiries  which  were  directed  were  what  stock  and  effects  there  were  in  the 
trade  at  the  time  of  the  death  of  the  testator,  and  what  had  accrued  from  the  trade 
from  the  time  of  the  testator's  death  until  the  time  when  the  trade  was  wound  up ; 
and  the  result  of  the  accounts,  as  it  appeared  on  the  Master's  report,  was,  that  the  value 
of  the  stock  of  the  testator  at  the  time  of  his  death  was  about  £670,  and  that  certain 
other  monies  had  been  realized  in  the  course  of  carrying  on  the  trade,  which  had  been 
invested  in  the  funds.  Although  the  order  on  further  directions  directs  that  the 
debts  should  be  paid  in  the  first  instance  out  of  the  funds  which  constituted  the  stock- 
in-trade  of  the  testator  at  the  time  of  his  death,  and  then  says  that,  so  far  as  they 
are  deficient,  they  shall  be  made  good  out  of  the  general  personal  estate,  yet  it  is 
clear  that  those  words  "general  personal  estate"  referred  to  the  personal  estate, 
which  was  the  subject  of  the  suit,  and  which  had  been  directed  to  be  the  subject  of 
inquiry  under  the  decree,  and  meant  the  personal  estate  which  had  arisen  from 
the  trade  after  the  death  of  the  testator. 

There  appears,  therefore,  to  be  no  case  which  has  gone  to  the  extent  of  saying, 
that  a  mere  direction  to  continue  the  trade  is  to  operate  as  a  charge  of  the  trade  debts 
contracted  in  continuing  the  trade  on  all  the  estate  of  the  [753]  testator ;  and  the 
question  is  whether,  upon  anj^  fair  construction,  it  can  be  so  considered  ■?  The 
consequence  of  it  would  be,  that  all  the  other  directions  which  are  contained  in 
the  will  must  be  suspended  during  the  period  for  which  the  trade  is  to  be  continued. 
If  the  debt  contracted  in  the  course  of  the  trade,  or  the  right  of  the  executors  to  be 
indemnified  in  respect  of  the  expense  incurred  in  carrying  on  the  trade,  is  to  be  a 
charge  on  the  whole  of  the  estate  of  the  testator,  the  necessary  consequence  would  be 
that  no  part  of  the  estate  could  in  the  meantime  be  applied  in  payment  of  any  of  the 
legacies  given  by  the  will,  and  that  all  administration  of  the  testator's  estate  must 
stop  until  the  period  when  the  trade  is  wound  up.  That  is  a  construction  so  unreason- 
able that,  unless  there  are  words  sufficient  for  the  purpose,  it  is  one,  in  my  opinion, 
to  which  the  Court  would  not  resort. 

Looking  at  the  language  of  this  will,  containing  as  it  does  merely  a  direction  to 
continue  the  trade,  without  any  specific  directions  as  to  the  assets  which  are  to  be 
employed  in  it,  I  am  satisfied  that  it  was  not  the  meaning  of  this  testator  that  any 
portion  of  his  assets,  beyond  that  which  was  employed  in  the  trade  at  the  time  of  his 
death,  should  be  considered  as  the  fund  for  carrying  it  on  after  his  death.     Suppose 
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a  grocer  in  London  to  say  by  his  will,  "  I  direct  my  grocery  business  to  be  continued  ;  " 
and  suppose  him  to  have  had  real  estate  in  Northumberland,  would  it  be  a  probable 
intention  to  ascribe  to  him  that  his  estate  in  Northumberland  was  to  be  sold  in  order 
to  supply  assets  to  continue  the  trade  carried  on  in  London  ? 

It  is,  however,  said  that  the  executors  may  not  have  the  means  of  carrying  on  the 
trade,  if  they  are  confined  to  assets  which  were  engaged  in  it  at  the  time  of  the  [754] 
testator's  death.  The  answer  to  that  argument  is  plain.  The  executors,  if  they  find 
that  they  have  not  the  means  of  carrying  on  the  trade  according  to  the  directions 
contained  in  the  will,  should  come  to  this  Court  for  directions  to  know  what  they 
are  to  do  in  the  administration  of  the  estate.  It  is  no  greater  difficulty  than  occurs 
in  other  cases  where  the  assets  of  a  testator  are  insufficient  for  the  purposes  to  which 
the  testator  has  devoted  them. 

I  therefore  think  that,  according  to  the  true  construction  of  this  will,  there  was  no 
authority  in  the  executors  to  carry  on  the  trade  otherwise  than  by  means  of  the  assets 
which  were  employed  in  the  trade  at  the  death  of  the  testator ;  and  that  the  mort- 
gagee cannot  claim  by  virtue  of  any  deposit  made  by  the  executors  in  that  character, 
although  he  may  have  a  right  against  any  interest  in  the  testator's  real  estate  to  which 
the  mortgagor  who  deposited  the  deeds  may  be  entitled.  If  there  were  debts  of  the 
testator,  those  debts,  so  far  as  the  personal  estate  was  not  sufficient  for  their  payment, 
were  payable  out  the  real  estate  after  the  due  application  of  the  personal  estate  ;  and  if, 
in  the  administration  of  the  assets,  it  should  appear  that  the  mortgagor  paid  debts 
of  the  testator  to  an  amount  exceeding  the  testator's  personal  estate,  without  having 
had  recourse  to  the  real  estate,  he  would  be  entitled  to  a  charge  on  the  real  estate  to 
that  extent,  to  the  benefit  of  which  the  mortgagee  would  be  entitled  by  virtue  of  the 
deposit. 

The  Lord  Justice  Knight  Bruce.  The  opinion  which  I  meant  to  express,  but 
perhaps  expressed  too  briefly,  is,  that  although  in  general  where  there  is  a  charge  of 
debts  on  real  estate,  a  person  advancing  money  on  the  security  of  that  estate  is  not 
bound  to  inquire  whether  the  money  is  required  so  to  be  raised  :  [755]  and  if  it  is 
raised  unnecessarily,  or  is  misapplied,  is  not  affected  by  that  circumstance,  but  the 
estate  is  bound  ;  yet  in  this  particular  case  there  were  facts  differing  indeed  from  those 
in  StroughiU  v.  Anstey  (1  De  G.  M.  &  G.  635)  specifically,  but  belonging  to  the  same 
genus,  which  were  sufficient  to  put  the  person  advancing  the  money  upon  inquiry, 
and  to  prevent  him  from  standing  in  a  better  position  than  the  persons  with  whom 
he  dealt. 

The  following  were  the  minutes  of  the  decree  : — 

Let  the  decree  be  varied  and  be  as  follows  : — Declare  that,  according  to  the  true 
construction  of  the  will  of  William  Hibbert  Bullock,  the  testator  in  the  pleadings 
named,  the  said  testator's  executors  were  not  authorized  or  empowered  to  continue 
the  trade  or  business  in  his  will  mentioned,  otherwise  than  with  or  by  means  of  the 
property,  capital,  stock  and  effects  which  were  embarked  and  employed  therein  at  the 
time  of  the  death  of  the  said  testator. 

Declare  that  the  rents  and  covenants  reserved  by  and  contained  in  the  lease,  under 
which  the  mines  in  the  pleadings  mentioned  were  held,  ought  to  have  been,  and  ought 
to  be,  in  the  first  instance,  answered  out  of  such  property,  capital,  stock  and  effects. 

Declare  that,  subject  to  the  declaration  last  above  contained,  the  said  testator's 
personal  estate  not  embarked  in  the  trade,  was  applicable  in  the  first  place  to  the 
payment  of  his  debts.     And  let  the  following  inquiries  be  made,  that  is  to  sa}- : — 

An  inquiry  whether  any,  and,  if  any,  what  sum  of  money  was  advanced  and  paid 
by  the  Plaintiff'  M'Neillie  to  the  Defendant  Thomas  Acton,  on  the  security  of  the 
title-deeds  of  the  said  testator's  real  estate,  or  any  or  what  part  thereof,  and  under  what 
circumstances.  But  [756]  declare  that  the  Plaintiff  in  respect  of  the  advances,  if  any, 
made  by  him,  is  entitled  to  stand  in  the  place  of  the  Defendant  Thomas  Acton  against 
the  real  estate  of  the  said  testator,  comprised  in  the  deeds  deposited  with  him  the 
said  Plaintiff,  in  so  far,  if  at  all,  as  the  said  Defendant  Thomas  Acton  had  at  the 
time  of  such  deposit  any  claim  or  demand  against  the  said  real  estate,  having  regard 
to  the  due  application  of  the  said  testator's  persona!  estate,  and  to  the  declarations 
hereinbefore  contained. 

Then  followed  a  direction  for  the  return  of  the  deposit  and  inquiries  as  to  the 
personal  estate,  and  the  testator's  funeral   and  testamentary  expenses,  debts  and 
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legacies,  and  of  his  real  estate  and  the  incumbrances  on  it,  and  the  following 
inquiry  : — 

An  inquiry  whether  the  Defendant  Thomas  Acton  had  at  the  time  of  the  deposit 
of  the  said  deeds  with  the  Plaintiff  M'Neillie,  as  in  the  pleadings  mentioned,  any 
claim  or  demand  against  the  real  estate  of  the  said  testator,  and  whether  he  has  now 
any  and  what  claim  or  demand  against  such  real  estate. 

A  receiver  was  also  directed  to  be  appointed,  and  further  consideration  was 
adjourned,  with  liberty  to  apply. 

[757]    In  the  Matter  of  The  Trusts  of  Cooper's  Legacy,  and  of  The  10  &  11  Vict. 
c.  96.     Ex  parte  Spark.s.     Before  the  Lords  Justices.     Nm.  11,  12,  1853. 

[23  L.  J.  Ch.  25 ;  17  Jur.  1087 ;  22  L.  T.  0.  S.  162  ;  2  W.  R.  601.     Explained, 
In  re  Newberry's  Trusts,  1877,  5  Ch.  D.  746.] 

Freeholds  were  devised  upon  trust  to  raise  £2000  "  by  sale  or  otherwise,"  and  to 
permit  the  testator's  son  P.  to  enjoy  the  estate  "after  raising  as  aforesaid,"  for  his 
life,  with  trusts  in  remainder  for  P.'s  children,  and  in  the  event  (which  happened) 
of  P.  dying  without  leaving  issue,  in  trust  for  S.  and  T.  in  common  in  fee.  Trusts 
were  declared  of  the  X2000,  which,  as  to  £1000,  were  for  a  daughter  of  the  tes- 
tator for  life,  and,  after  her  death,  for  her  children.  The  £2000  was  not  raised 
till  after  the  death  of  P.,  who  survived  S.  and  T.,  and  kept  down  the  interest  of  the 
£2000.     The  daughter  afterwards  died  without  ever  having  had  a  child.     Held, — 

1.  That  the  £2000  was  a  charge  upon  the  devised  estate,  and  not  an  exception  out 
of  the  devise,  and,  therefore,  as  to  the  above  £1000  sank  upon  the  daughter's 
death,  for  the  benefit  of  the  inheritance. 

2.  That  the  £1000  formed  part  of  the  real  estates  of  S.  and  T.  at  their  decease. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood,  upon  a  petition 
presented  under  the  Trustees  Relief  Act,  holding  that  £1000,  part  of  a  sum  of  £2000, 
charged  by  a  will  on  freehold  estates,  sank  for  the  benefit  of  the  persons  entitled  to 
the  inheritance,  and  constituted  part  of  their  real  estate  as  between  their  real  and 
personal  representatives. 

Philip  Hext,  by  his  will,  dated  the  25th  of  November  1813,  devised  and 
bequeathed  unto  John  Hallett  and  Samuel  Slee,  their  heirs  and  assigns,  a  freehold 
estate,  called  Brandon  Farm,  Golden  Hill  and  Paul's  Ground,  in  Somersetshire,  upon 
trusts,  thus  expressed  : — "  In  trust,  in  the  first  place,  to  raise,  either  by  sale  or  other- 
wise, out  of  my  said  estates,  or  any  part  thereof,  within  one  year  next  after  my 
decease,  the  sum  of  £2000,  and  put  and  place  the  same  out  at  interest,  upon  some 
good  security  or  securities,  and  pay  or  apply  the  same  in  manner  as  hereinafter 
directed,  also  in  trust,  to  permit  my  son  Philip  Hext  to  have,  hold  and  enjoy  my 
said  estate,  called  Brandon  Farm,  Golden  Hill  and  Paul's  Ground  (after  raising  as 
aforesaid),  with  the  appurtenances  thereto  belonging,  for  and  during  the  term  of  his 
[758]  natural  life,  and  from  and  immediately  after  his  decease,  in  trust,  to  receive 
and  take  the  rents  and  profits  of  my  said  estates,  and  pay  and  supply  the  same  from 
time  to  time  towards  the  maintenance,  education  and  bringing  up  of  all  the  legal 
children  of  my  said  son  Philip,  his  sons,  until  they  shall  arrive  to  their  ages  of 
twenty-one  years,  and  his  daughters,  until  they  shall  arrive  to  their  ages  of  twenty- 
one  years  (being  all  legal  children),  or  days  of  marriage,  which  shall  first  happen, 
and  from  and  immediately  as  the  said  events  shall  respectively  take  place,  in  trust,  to 
divide  and  distribute  my  said  estate  to  and  amongst  the  children  of  my  said  son 
Philip,  in  the  following  proportions  (that  is  to  say) : — two-thirds  thereof  amongst  the 
male  issue,  and  one-third  thereof  among  the  female  issue,  to  hold  to  them  the  respec- 
tive children  and  issue  of  my  said  son  Philip,  their  heirs  and  assigns,  as  tenants  in 
common,  and  not  as  joint  tenants  ;  but  if  my  said  son  Philip  shall  die  leaving  male 
issue  only,  then  my  will  is,  and  I  do  hereby  give,  devise  and  bequeath  my  .said  estate 
unto  such  male  issue  equally  between  them,  if  more  than  one,  to  take  as  tenants  in 
common,  and  not  as  joint  tenants ;  and  if  he  shall  leave  female  issue  only,  then  I  do 
hereby  give,  devise  and  bequeath  the  said  estate  to  them  accordingly,  to  hold  the 
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same  to  them,  their  heirs  and  assigns,  as  tenants  in  common,  and  not  as  joint-tenants  ; 
and  in  case  my  said  son  Philip  shall  happen  to  die  without  leaving  issue  lawfully 
begotten,  then  my  will  is,  and  1  do  hereby  give,  devise  and  beiiueath  the  said  estates 
unto  my  sons  Simeon  and  Thomas,  to  hold  to  them,  my  said  sons,  their  heirs  and 
assigns,  for  ever,  to  take  as  tenants  in  common,  and  not  as  joint-tenants ;  and  as  to 
£1000,  part  of  the  said  sum  of  £2000  so  to  bo  raised  as  aforesaid,  in  trust,  to  pay 
the  interest  and  produce  thereof  unto  my  daughter  Mary,  now  the  wife  of  Thomas 
Stephens,  of  Atherstone,  so  that  her  present  or  any  future  husband  shall  not  inter- 
meddle or  [759]  have  anything  to  do  therewith,  and  her  receipts  alone  shall  from 
time  to  time  be  good  and  sutticient  discharges  to  my  said  trustees,  their  executors, 
administrators  or  assigns  for  the  same,  notwithstanding  her  coverture  ;  and  from  and 
immediately  after  the  decease  of  my  said  daughter  Mary  Stephens,  in  trust,  to  pay 
and  apply  the  interest  and  produce  of  the  said  sum  of  £1000  from  time  to  time 
towards  the  education  and  bringing  up  of  all  the  children  of  mj'  said  daughter  Mar}' 
which  shall  be  living  at  her  decease,  until  they  shall  arrive  to  their  respective  ages 
of  twenty-one  years,  and  immediately  upon  the  same  happening,  in  trust,  to  divide 
and  distribute  the  said  sum  of  £1000  in  equal  shares  and  proportions  to  and  amongst 
all  such  children  of  mj^  said  daughter  Mary  as  shall  be  then  living :  And  as  to  the 
other  moiety  of  the  said  sum  of  £2000,  in  trust,  to  pay  the  interest  and  produce 
thereof  unto  my  daughter  Elizabeth,  the  wife  of  Henry  Abbott  Cooper,  for  and 
during  the  term  of  her  natural  life,  so  that  her  present  or  any  future  husband  shall 
not  have  anything  to  do  therewith,  and  her  receipt  and  receipts  alone  shall  from 
time  to  time  be  good  and  sufficient  discharges  in  the  law  to  my  said  trustees  for  the 
same,  notwithstanding  her  coverture,  and  from  and  immediately  after  the  decease  of 
my  said  daughter  Elizabeth  Cooper,  in  trust,  to  pay  and  apply  the  interest  and  produce 
of  the  said  sum  of  £1000  towards  the  education  and  bringing  up  of  all  the  children 
of  my  said  daughter  Elizabeth,  until  their  arrival  to  their  respective  ages  of  twenty- 
one  years,  when  I  do  hereby  direct  and  order  my  said  trustees  to  pay  unto  mv 
said  last-mentioned  grandchildren  the  said  sum  of  £1000,  in  equal  shares  and  pro- 
portions, between  and  amongst  all  of  them  then  living  as  aforesaid."  There  was  a 
residuary  bequest  thus  expressed  : — "  And  all  the  rest,  residue  and  remainder  of  mv 
messuages,  lands,  tenements,  goods,  chattels,  monies  and  securities  for  money  of  what 
nature  or  kind  soever,  [760]  and  not  hereinbefore  by  this  my  will  disposed  of  (after 
paying  and  discharging  of  all  my  just  debts  and  funeral  expenses)  I  hereby  give, 
devise  and  bequeath  the  same  and  every  part  thereof  unto  my  said  sons  Simeon  Hext 
and  Thomas  Hext  to  hold  the  same  with  the  appurtenances  unto  my  said  sons  Simeon 
and  Thomas,  their  heirs,  executors,  administrators  and  assigns  for  ever,  or  for  all 
such  estate,  right,  title  and  interest  as  shall  be  therein  at  the  time  of  my  decease :  " 
and  the  testator  appointed  his  two  sons,  Simeon  Hext  and  Thomas  Hext,  joint-execu- 
tors of  his  will. 

The  testator  died  on  the  8th  of  April  1816.  Simeon  Hext  and  Thomas  Hext 
proved  the  will.  Philip  Hext,  mentioned  in  the  will,  was  the  testator's  eldest  son 
and  heir  at  law.  His  two  other  sons,  Simeon  Hext  and  Thomas  Hext,  and  his  two 
daughters,  Mary  Stephens  and  Elizabeth  Cooper,  also  survived  him. 

Simeon  Hext  died  on  the  31st  of  December  1829  intestate,  without  having  been 
married,  and  without  having  made  any  disposition  of  or  relating  to  the  estate  called 
Brandon  Farm,  Golden  Hill  and  Paul's  Ground,  or  the  sum  of  £2000  directed  to  be 
raised  out  of  that  estate.  He  left  Philip  Hext,  his  eldest  brother  and  heir  at  law, 
and  also  Thomas  Hext,  Mary  Stephens  and  Elizabeth  Cooper  him  surviving. 

There  was  not  any  legal  personal  representative  of  Simeon  Hext. 

Thomas  Hext  died  on  the  31st  of  July  1831  intestate,  as  to  the  estate  called 
Brandon  Farm,  Golden  Hill  and  Paul's  Ground,  and  without  having,  by  any  instru- 
ment taking  efl'ect  in  his  lifetime,  made  any  disposition  of  that  estate  or  anj'  share 
thereof,  or  any  disposition  of  or  [761]  affecting  the  sum  of  £2000.  Philip  Hext,  the 
son,  his  eldest  brother,  was  his  heir  at  law.  He,  however,  had  made  a  will  which  was 
proved  by  Thomas  Stephens,  one  of  the  executors. 

Philip  Hext,  the  son,  by  a  codicil  to  his  will  dated  the  ith  of  April  1840, 
bequeathed  the  above-mentioned  hereditaments  unto  and  to  the  use  of  Charles  Collins 
and  William  Allen,  their  heirs  and  assigns,  upon  certain  trusts  therein  expressed. 

Philip  Hext,  the  son,  died  on  the  yth  of  April  1840. 

C.  XXIII.— 23 
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Philip  Hext,  the  son,  during  his  lifetime,  paid  to  Mary  Stephens  and  Elizabeth 
Cooper  or  their  assigns  interest  at  the  rate  of  £5  per  cent,  per  annum  on  the  respec- 
tive moieties  of  the  £2000  directed  to  be  raised  out  of  the  said  estate. 

After  the  death  of  Philip  He.x;t,  the  son,  Charles  Collins  and  William  JefTerys 
Allen  the  trustees  under  his  will  and  codicil  having  signified  their  unwillingness  to 
pay  interest  on  the  £2000  at  a  higher  rate  than  £4  per  cent.,  Elizabeth  Cooper  and 
Mary  Stephens  and  her  four  sons  applied  to  William  Hallett  as  the  heir  of  John 
Hallett  the  surviving  trustee  of  the  will  of  the  first  testator  Philip  Hext  to  raise  the 
£2000  under  the  provisions  of  the  will,  and  in  compliance  with  that  request,  William 
Hallett  raised  the  £2000  by  sale  of  a  portion  of  the  devised  estate,  and  invested  that 
sum  in  the  purchase  in  his  own  name  of  £2,053,  19s.  Bank  £3  per  cent,  consolidated 
annuities.  Elizabeth  Cooper  died  on  the  5th  of  February  184-i,  without  ever  having 
had  a  child. 

In  order  to  save  expense  the  several  parties  claiming  interests  in  the  trust  funds 
requested  the  Petitioners  who  [762]  were  the  trustees  of  the  fund,  and  had  paid  it 
into  Court  under  the  Trustees  Relief  Act,  to  present  the  petition,  on  which  the  order 
of  the  Vice-Chancellor  was  made,  for  the  purpose  of  having  the  funds  and  the  di\-i- 
dends  thereof  paid  out  and  distributed  according  to  the  rights  and  interests  of  parties 
who  should  appear  to  be  entitled  thereto. 

The  Vice-Chancellor  held  that  the  £1000  belonged  to  the  devisees  in  trust  under 
the  will  of  Philip  He.xt,  the  son.  The  personal  representative  and  residuary  legatees 
of  Thomas  Hext  appealed. 

Mr.  Rolt  and  Mr.  Toller,  for  the  Appellants.  First.  The  gift  of  £2000  is  an  ex- 
ception out  of  the  devise.  To  hold  it  to  be  a  charge  is  to  do  violence  to  the  language 
of  the  will.  The  trust  for  the  devisees  is  only  "  after  raising  "  the  sum  charged  : 
Cooke  V.  Stationers'  Comjiany  (3  Myl.  &  K.  262),  Arnold  v.  C'Jiapman  (1  Ves.  sen.  108), 
G-ravenor  v.  Hallum  (Amb.  643  ;  1  Bro.  C.  C.  61,  n.),  Sydney  v.  Shelley  (19  Ves.  364), 
Henchman  v.  Attorney-General  (2  Sim.  &  St.  492),  Doe  v.  Scott  (3  Mau.  &  S.  300), 
and  the  cases  cited  in  1  Jarman  on  Wills,  p.  303.  If  this  be  so,  then  the  £1000  fell 
into  the  residue  in  the  character  of  personalty:  Jessop  v.  JFatson  (1  Myl.  &  K.  665), 
JFrir/ht  V.  irright  (16  Ves.  188),  Hewitt  v.  JFright  (1  Bro.  C.  C.  86).  Now  the  residue 
is  given  to  Simeon  and  Thomas  as  joint-tenants.  Thomas  therefore,  as  surviving 
joint-tenant,  became  entitled  to  the  whole,  which  now  belongs  to  his  personal 
representatives.  But  if  the  Court  should  be  of  opinion  that  the  £2000  was  only 
charged,  still,  as  part  of  the  trusts  did  not  fail,  [763]  a  conversion  became  necessary, 
and  the  fund  had  the  character  of  personalty  at  the  end  of  a  twelvemonth  from  the 
testator's  decease.  In  either  view,  therefore,  it  formed  part  of  the  residuary 
personalty  :  Smith  v.  Claxton  (4  Madd.  484),  Tregonwell  v.  Sydenham  (3  Dow.  194). 

The  Lord  Justice  Turner.  If  both  the  testator's  daughters  had  died  in  his 
lifetime  without  having  had  any  children  or  child,  this  £2000  clearly  would  not 
have  been  raisable  under  the  trust ;  and  therefore  it  cannot  be  regarded  as  an  excep- 
tion out  of  the  estate,  and  cannot  go  to  the  Appellants  on  that  ground.  There 
remains  the  question,  whether,  the  fund  being  a  charge  upon  the  land  devised,  and  it 
having  become  the  dutj''  of  the  trustees  to  raise  it,  the  £1000  in  question  became 
personal  estate  and  passed  in  that  character  to  Simeon  and  Philip  Hext. 

The  Lord  Justice  Knight  Bruce  concurred. 

Mr.  Follett  and  Mr.  Rogers,  for  the  devisees  of  Philip  Hext,  the  son.  There  was 
nothing  in  the  will  to  shew  that  it  was  the  duty  of  the  trustees  at  all  events  to  raise 
the  sum.  If  it  was  not,  the  charge  would  sink,  so  far  it  as  it  was  not  required  for 
the  specific  purposes  mentioned:  f Fright  v.  Bow  (1  Bro.  C.  C.  61),  Barrington  v. 
Hereford  (cited  in  1  Bro.  C.  C.  61),  Kennell  v.  Ahhott  (4  Ves.  802),  King  v.  Denison 
(1  Ves.  &  B.  260).  At  what  time  did  it  become  personal  estate?  Not  until  it  was 
raised.  But  it  was  not  raised  till  after  the  deaths  both  of  Thomas  and  Simeon,  and 
till  the  estate  was  vested  in  the  devisees.  [764]  When  the  trust  failed,  the  resulting 
trust  was  for  the  owners  of  the  estate  at  the  time  when  the  sura  was  raised  :  Fitch  v. 
JFeher  (6  Hare,  145).  The  case  is  analogous  in  principle  to  IFright  v.  Rose  (2  Sim.  & 
St.  323). 

Mr.  Sandys,  for  the  trustees  of  the  fund. 

Mr.  Rolt,  in  reply.  It  is  well  settled  that  where  a  charge  on  real  estate  fails  and 
enures  to  the  benefit  of  the  heir,  if  the  purpose  of  the  testator  wholly  fails,  from  the 
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moment  of  the  testator's  death  the  heir  takes  it  as  realty  ;  but  if  the  purpose  for 
which  the  conversion  is  required  subsists  at  the  testator's  death  and  afterwaids 
partially  fails,  there,  although  the  heir  takes  the  money,  he  takes  it  as  personalty. 
It  is  also  immaterial  whether  the  partial  conversion  takes  place  in  the  lifetime  of  the 
heir  or  not.  In  many  of  the  cases  there  was  no  actual  conversion.  It  is  sufficient  if 
a  conversion  become  requisite  for  the  purposes  of  the  trust :  Smith  v.  Vluj-.ton 
{i  Madd.  484),  Hewitt  v.  JVright  (I  Bro.  C.  C.  80),  irnijht  v.  Jrriiiht  (16  Ves.  188), 
Jessop  V.  JFatson  (1  Myl.  &  K.  665).  In  none  of  these  cases  had  there  been  an  actual 
conversion  when  the  question  arose,  and  yet,  inasmuch  as  a  sum  was  to  be  rai.sed,  the 
property  was  held  to  be  personal  estate  in  the  heir.  Miist  not  the  .same  rule  apply 
in  the  case  of  a  devisee  as  in  the  case  of  an  heir  1  In  the  one  case  the  law  points  out 
the  person  entitled,  in  the  other  the  testator,  but  the  principle  is  the  same  in  both. 
Therefore,  although  there  may  be  no  express  authority  as  to  a  devisee,  the  point 
must  be  considered  as  settled.  Another  distinction,  relied  upon  on  the  other  side,  is 
founded  on  the  direction  to  raise  the  sum  "  l»y  .sale  or  otherwi.se  ; "  [765]  l)ut  it  can 
make  no  difference  in  principle  that  the  trustee  has  a  discretionary  power  to  raise  by 
sale  or  mortgage,  for  the  rights  of  the  parties  cannot  be  aflfected  by  the  mode  in 
which  the  trustee  exercises  his  discretionary  power,  nor  by  the  owner  of  the  estate 
paying  off  the  charge.  It  can  make  no  difference  whether  the  owner  pays  it  off  or  a 
stranger  advances  the  sum.  IFricjht  v.  Rose  (2  Sim.  &  St.  323)  does  not  apply,  for 
that  was  the  case  of  a  mortgagee  who  was  not  bound  to  exercise  a  power  of  sale, 
whereas  in  this  case  it  is  a  trust  and  not  a  power,  and  is  not  a  trust  to  raise  £1000 
at  one  time  and  £1000  at  another,  but  to  raise  the  whole  £2000  at  once. 

The  Lord  Justice  Knight  Bruce.  The  law  of  the  Court  is  settled,  agreeably  to 
reason  and  good  sense,  that  where  landed  property  is  given  by  will  to  one  set  of  persons, 
or  according  to  one  set  of  limitations,  but  is  subjected  by  the  will  to  a  pecuniary 
charge  in  favour  of  other  interests,  and  those  other  interests,  given  by  the  will,  do 
not  exhaust  the  entire  property  in  the  money,  the  charge,  so  far  as  it  is  not  given 
away,  sinks  for  the  benefit  of  those  to  whom  the  real  estate  is  devised,  subject  to  the 
charge.  That  I  apprehend  no  one  will  dispute.  But  it  has  been  said  that  this  is  not 
such  a  case,  because,  in  the  first  place,  the  real  estate  in  question  is  given  to  trustees, 
in  trust,  within  a  twelvemonth,  to  raise  by  sale  or  otherwise  £2000.  A  charge  not 
directed  to  be  paid  out  of  income  cannot  well  be  raised  but  "  by  sale  or  otherwise ; " 
and  these  words  mean  no  more  than  the  law  would  attribute  to  a  direction  to  raise 
the  money  by  sale  or  mortgage  or  to  raise  it  simply.  But  reliance  is  placed  upon 
the  words  "  after  raising ; "  it  was  said  that  they  mean  something  more  than  the 
expression  "subject  to."  It  is  plain,  however,  on  reason  [766]  and  principle  as  well 
as  authority,  that  the  expression  means  no  more  than  a  gift  of  the  estate  subject  to 
the  charge.  The  testator  gives  this  real  estate  in  effect  subject  to  a  charge  of  £2000, 
half  of  which  is  given  for  a  purpose  that  has  exhausted  that  half,  and  the  other  half 
for  the  benefit  of  a  lady  for  her  life  and  afterwards  of  her  children.  That  lady  is 
dead,  and  has  never  had  a  child.  It  is  therefore  plain  that  the  devisee  of  the  estate 
subject  to  the  charge  is  entitled  to  the  benefit  of  the  moiety  of  the  £2000,  the  parti- 
cular interest  created  by  the  will  in  that  moiety  having  ended.  This  point,  how- 
ever, was  raised — it  was  said  that  as  this  sum  might  have  been,  and  as  it  is  contended 
ought  to  have  been,  raised  in  the  lifetime  of  the  devisees,  Simeon  and  Thomas,  it  is 
to  be  taken  as  having  been  so  raised,  and  is  therefore  personalty  in  the  devisees. 
Now,  perhaps,  a  sufficient  answer  is  afforded  to  this  suggestion  by  the  circumstance 
that  in  point  of  fact  no  sale  or  conversion  did  take  place  till  after  the  deaths  of  the 
devisees,  Simeon  and  Thomas,  as  to  whom  alone  it  is  material  to  consider  the 
question.  But  although  it  is  probable  that  this  part  of  the  case  might  be  so  disposed 
of,  I  am  inclined  to  put  it  upon  more  general  ground.  I  am  of  opinion,  making  the 
supposition  most  beneficial  to  the  Appellants,  that  is,  supposing  the  money  to  have 
been  raised  by  means  of  a  sale  during  the  lives  of  Philip  and  Simeon  and  Thomas, 
that  it  was  the  right  of  any  person  interested  in  the  estate  (the  title  of  Elizabeth 
Cooper  being  removed  out  of  the  way)  to  have  it  re-invested  in  real  estate,  to  gi^•o  it 
the  actual  character  as  well  as  the  assumed  character  of  realty.  Therefore,  if 
Elizabeth  had  died,  leaving  Philip,  leaving  Simeon  and  leaving  Thomas  surviving,  it 
would  have  become  the  right  of  Philip  to  insist  (if  he  had  chosen)  that  this  money 
should  be  invested  in  real  estate,  which  character  had  only  been  taken  from  it  at  the 
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outset  for  a  purpose  that  had  partially  failed  of  efiect  or  ended.  [767]  In  every 
possible  view  of  the  case  it  appears  that  this  must  be  treated  as  part  of  the  devised 
real  estate.  I  am  of  opinion  that  the  declaration  made  by  the  Vice-Chancellor 
is  right. 

The  Lukd  Justice  Tuknek.  As  my  learned  brother  and  the  Vice-Chancellor 
concur  it  is  immaterial  for  me  to  express  any  opinion.  I  think  it  right,  however,  to 
state  that  without  dissenting  from  them  I  do  not  feel  so  confident  an  opinion  upon 
the  case  as  my  learned  brother  has  expressed.  I  incline  to  his  opinion,  but  more  upon 
the  first  point  than  upon  the  second.  As  to  the  first  point,  the  intention  of  the 
testator  was  that  the  monej'  should  be  raised  in  order  that  it  might  be  applied  for 
the  purposes  which  he  has  stated,  and  for  those  purposes  only.  If  the  purposes 
failed,  the  testator  did  not  intend  that  the  money  should  be  raised  at  all.  If  both 
the  testator's  daughters  had  died  in  his  lifetime,  without  issue,  the  trustees  could  not 
have  raised  the  fund.  These  con.siderations  seem  to  me  to  shew  that,  notwith- 
standing the  expression  "after  raising,"  the  testator's  intention  was  not  to  give  the 
estate,  less  £2000,  but  to  give  it,  subject  to  the  raising  of  the  £2000,  if  it  should  be 
necessary  to  raise  it.  That  this  is  not  an  exception  out  of  the  devise,  but  a  mere 
charge,  to  which  the  property  devised  is  subjected.  As  to  the  second  point  I  confess 
that  I  feel  more  doubt,  and  it  not  being  necessary  for  me  to  do  so,  I  give  no  final 
opinion  upon  it.  I  am  not  satisfied,  however,  that  the  cases  cited  on  the  part  of  the 
Appellant  apply  to  a  case  like  the  present.  In  tho.se  cases  the  due  and  ordinary 
execution  of  the  trust  involved  the  conversion  ;  but  in  such  a  case  as  this,  of  a  mere 
charge,  the  conversion  might  or  might  not  take  place  according  to  circumstances. 
The  devisees,  for  instance,  might  pay  the  charge.  Again,  I  am  not  satis-[768]-fied 
that  in  the  case  of  a  mere  charge  the  principle  of  JJ'righi  v.  liose  may  not  well  apply, 
or  that  the  question  at  what  period  the  conversion  took  place  may  not  be  material. 
If  the  charge  had  never  been  required  to  be  raised  there  could  have  been  no  con- 
version. Is  there  then  to  be  conversion  before  the  charge  is  required  to  be  raised, 
and  is  raised  ?  If  not,  the  conversion  in  this  case  having  taken  place  at  the  time 
when  Philip  was  absolute  owner,  whatever  question  there  may  be,  whether  the  £2000 
was  the  real  or  personal  estate  of  Philip,  there  can  be  no  question  as  to  whether  it 
was  real  or  personal  estate  of  Simeon  and  Thomas.  Looking  at  the  case  in  these 
points  of  view,  I  do  not  venture  to  dift'er  from  the  opinions  of  my  learned  brother  and 
the  Vice-Chancellor  upon  this  point,  although,  as  I  have  already  stated,  I  give  no 
final  opinion  upon  it. 

Appeal  dismissed,  with  costs. 

[769]  In  the  Matter  of  The  Gloucester,  Aberystwith  and  South  Wales 
Kailway  Company  and  of  The  Joint  Stock  Companies  Winding-up  Acts. 
Maitlands'  Case.     Before  the  Lords  Justices.     A^ov.  17,  19,  Dec.  22,  1853. 

[See  Finch  v.  Oake  [1896],  1  Ch.  415.] 

Where  a  subscribers'  agreement  authorizes  the  managing  committee  of  a  provisionally 
registered  company  to  bind  the  members  and  to  make  regulations  and  bye-laws, 
it  is  not  beyond  the  powers  of  the  committee  to  order  that  the  cheques  of  any 
three  of  them  shall  be  sufficient,  and  a  cheque  so  drawn  will  not  render  any  one  of 
the  committee  more  liable  than  the  other  members  of  the  company,  without  proof 
of  the  money  having  come  into  his  hands. 

This  was  a  motion  on  the  part  of  Ebenezer  Fuller  Maitland  and  Thomas  Fuller 
Maitland,  which  came  before  their  Lordships  in  the  first  instance,  and  sought  to 
discharge  the  certificate  of  the  Master,  by  which  he  had  charged  them  jointly  and 
severallj'  with  the  other  members  of  the  managing  committee  of  the  company,  as 
to  Ebenezer  Fuller  Maitland,  with  the  sum  of  £40,878,  lis.  8d. ;  and  as  to 
Thomas  Fuller  Maitland,  with  the  sum  of  £24,046,  13s.  8d.  The  motion  asked 
a  declaration  of  the  Court  that  Messrs.  Maitland  ought  not  to  be  charged  with 
these  sums. 

The  company  was  projected  in   the  month  of  May  1845,  and  was  provisionally 
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registered  on  the  26th  of  that  month,  and  a  managing  committee  was  soon  afterwards 
appointed. 

The  ease  as  to  E.  F.  Maitland  stood  thus  : — He  became  a  member  of  the  managing 
committee  on  the  31st  of  July  1845.  At  a  meeting  of  the  committee,  held  on  that 
day  at  which  he  was  present,  it  was  resolved  : — That  all  monies,  che(|ues  or  bills 
should  be  received  only  by  the  chairman  of  the  managing  committee  or  secretary, 
and  should  be  deposited  with  the  bankers  on  the  -same  day.  That  no  payment  above 
.£10  should  be  made  unless  by  cheque,  to  be  signed  l)y  three  of  the  (lirectors  and 
countersigned  by  the  secretary,  and  that  the  board  of  [770]  ilirectors  alone  should 
have  power  to  appoint  the  secretary  and  other  officers  of  the  company  ;  and  (the 
share  list  being  closed)  that  certain  gentlemen,  amongst  whom  was  Mr.  E.  F. 
Maitland,  should  form  an  allotment  committee.  At  another  meeting  of  the  managing 
committee,  held  on  the  7th  of  August  1845,  at  which  Mr.  E.  F.  Maitland  was  also 
present,  it  was  further  resolved  as  follows: — "That  all  cheques  or  drafts  on  the 
respective  bankers  of  the  company  shall  be  signed  by  three  of  the  following 
gentlemen,  who  constitute  the  acting  committee  of  management."  Then  followed 
the  names  of  five  or  six  gentlemen,  and  amongst  them  the  name  of  Mr.  Ebenezer 
Fuller  Maitland. 

An  account  was  opened  in  the  name  of  the  company  with  Messrs.  Glynn  it  Co. 
the  bankers,  and  a  copy  of  the  last-mentioned  resolution,  with  the  signatures  of  the 
several  members  of  the  managing  committee,  including  the  signature  of  Mr.  E.  F. 
Maitland,  was  forwarded  to  them.  The  shares  were  allotted  by  the  allotment 
committee,  and  letters  of  allotment  were  issued  to  the  subscribers,  which  were  signed 
by  the  secretary,  and  were  in  terms  requiring  each  allottee  to  pay  a  deposit  of 
£1,  7s.  6d.  to  the  bankers  on  each  share. 

Many  of  the  subscribers  paid  their  deposits  into  the  bank,  and  most  of  thase  who 
so  paid  the  deposit  also  executed  the  Parliamentary  contract  and  subscribers' 
agreement. 

The  subscribers'  agreement  provided,  that  the  persons  at  any  time  constituting 
the  managing  committee,  or  a  majority  of  them,  at  any  meeting,  to  consist  of  not  less 
than  three,  should  have  full  power  and  authority  upon  the  following  matters  and 
things,  that  was  to  say,  to  add  [771]  to  or  diminish  their  number,  to  bind  all  members 
of  the  company,  whether  present  or  absent,  to  fill  up  from  time  to  time  any  vacancies 
that  might  occur  in  their  number  by  death  or  resignation  of  any  of  the  members  of 
the  provisional  committee,  or  directors  or  committee  of  management,  to  make  all 
such  bye-laws  and  regulations,  orders,  resolutions  and  directions  as  they  lawfully 
could  or  might  for  their  own  government,  and  for  the  government  and  regulation  of 
the  meetings  of  the  members  of  the  company,  and  for  the  government  of  all  and  every 
their  officers  and  servants  respectively  as  the  case  might  be. 

On  the  22d  of  August  1845,  Mr.  E.  F.  Maitland,  being  dissatisfied  with  a  system 
which  had  been  adopted  by  the  committee  of  signing  blank  cheques,  wrote  to  the 
then  chairman  of  the  company  as  follows  : — "  I  feel  myself  quite  unable  to  attend  to 
the  duties  incumbent  on  a  provisional  director,  and  therefore  wish  to  withdraw, 
which  I  now  do  hereby."  And  he  also  on  the  same  day  wrote  a  private  letter  to  the 
chairman,  in  which,  after  referring  to  the  subject  of  the  mode  of  drawing  cheques, 
he  stated  his  intention  to  retire  from  the  concern. 

On  the  24th  of  August  1845,  he  also  wrote  to  the  secretary  thus  : — "  Having  found 
it  necessary  to  resign  my  position  of  a  provisional  director,  I  have  done  so  in  a  letter 
to  the  chairman,  and  I  beg,  therefore,  that  my  name  may  be  omitted  from  any  further 
prospectus  of  the  company." 

On  the  26th  of  August  the  chairman  wrote  the  following  letter  to  E.  F.  Maitland  : 
— "  It  is  my  duty  to  lay  your  resignation  before  the  board,  and  of  course  I  must  do 
so ;  but  I  cannot  help  saying,  that  I  do  so  most  unwillingly  ;  and  that  it  would  give 
me  great  pleasure  if  you  would  reconsider  it." 

[772]  On  the  28th  of  August,  the  solicitors  also  wrote  to  him  as  follows  : — "  I  beg 
to  suggest  with  deference  the  following  plan,  namely,  that  you  continue  on  the 
direction  ;  that  your  son  also  become  a  director  who  would  perhaps  attend  the 
meetings,  so  as  to  render  your  presence  not  necessary  excepting  on  particular 
occasions."  The  chairman  also  wrote  to  Mr.  E.  F.  Maitland  on  the  28th  of  August, 
in  these  terms  : — "  It  has  been  decided  by  the  board,  that  a  place  shall  be  kept  open 
in  the  direction  for  your  son." 
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On  the  3d  of  September,  Mr.  E.  F.  Maitland  again  wrote  to  the  chairman  thus : — 
"  Neither  my  health  nor  my  habits  will  permit  me  to  do  so ;  but  feeling  a  deep 
interest  in  the  railway,  I  cannot  refrain  from  stating,  that  I  consider  it  essential  to 
its  success,  that  some  alterations  which  I  will  suggest  be  made ;  I  think  the  title 
should  be  altered,  as  that  part  of  the  line  between  Gloucester  and  Hereford  must,  I 
fear,  be  given  up.  Why  not  call  it  in  the  next  announcement  the  Aberystwith  and 
AVelsh  Central  Kailway?" 

After  the  22d  of  August  1845,  Mr.  E.  F.  Maitland  never  acted  as  a  member  of  the 
managing  committee  nor  attended  any  of  its  meetings. 

The  whole  amount  of  the  monies  paid  into  the  bank  to  the  account  of  the  company 
was  X40,878,  lis.  9d. ;  but  the  amount  paid  in  for  deposits  up  to  the  22d  of  August, 
was  only  £35,369,  2s.  6d.  Of  this  latter  amount,  there  had  been  drawn  out  up  to 
the  22d  August,  £2223,  9s.  Od.,  so  that  the  balance  at  the  bankers  to  the  company's 
credit  upon  the  22d  of  August,  was  £33,145,  13s.  6d.  The  Master  being  of  opinion, 
that  Mr.  E.  F.  Maitland  had  not  established  that  he  retired  from  the  managing 
committee  upon  the  22d  of  August,  [773]  charged  him  with  the  £40,878,  lis.  9d., 
the  whole  amount  of  the  monies  paid  into  the  bank. 

As  to  Mr.  Thomas  Fuller  Maitland  the  case  stood  thus  : — He  was  elected  a 
member  of  the  managing  committee  on  the  Gth  of  September  1845  ;  and  took  his  seat 
at  the  board  for  the  first  time  on  the  11th  of  that  month  ;  his  signature  was  after- 
wards, at  what  exact  date  did  not  appear,  sent  to  the  bankers.  The  balance  at  the 
bankers  to  the  credit  of  the  company  on  the  1 1th  of  September,  was  £24,046,  13s.  8d., 
and  the  Master  had  charged  T.  F.  Maitland  with  that  sum. 

In  the  proceedings  before  the  Master  it  appeared,  that  part  of  the  Company's 
monies  at  the  bankers,  were  drawn  out  and  applied  in  the  purchase  of  shares  in  the 
company,  and  it  was  sought  to  charge  both  Mr.  E.  F.  Maitland  and  Mr.  T.  F. 
Maitland  with  the  monies  so  drawn  out  and  applied. 

Mr.  Wigram,  Mr.  Easch  and  Mr.  Bovill,  in  support  of  the  appeal,  cited  The 
Charitable  Cmymation  v.  Suttmi  (2  Atk.  400),  Benscm  v.  Heathom  (1  Y.  &  C.  C.  C.  326), 
Besley's  case  (3  De  G.  &  Sm.  224),  Cottle's  case  (2  Mac.  &  Gor.  185),  Robert's  case 
(3  De  G.  &  Sm.  205),  Fenn's  case  (22  Law  J.,  Ch.,  692),  Carpenter's  Execntms'  case 
(5  De  G.  &  Sm.  402),  Barnside  v.  Dayrell  (3  Exch.  224). 

Mr.  Daniel  and  Mr.  Hetherington  for  the  official  manager. 

The  fact  of  the  Appellants  having  authorized  the  cheques  to  be  drawn  renders 
them  as  liable  as  if  they  [774]  had  drawn  the  cheques.  Nothing  in  the  subscribers' 
agreement  authorized  the  delegation  of  the  authority.  The  rule  was  one  of  the 
managing  committee  only. 

They  referred  to  Walstah  v.  Spottiswooile  (15  M.  &  W.  501),  JFontner  v.  Shairp 
(4  C.  B.  404),  Garuwd  v.  Ede  (1  Exch.  264). 

Mr.  Wigram,  in  reply. 

Dec.  22.  The  Lord  Justice  Knight  Bruce.  In  dealing  with  this  matter,  I 
will  commence,  by  supposing  a  case,  of  which  the  view  that  I  take  must  of 
necessity  influence  to  some  extent,  at  least,  my  voice  on  the  controversy  before 
the  Court. 

An  account  is  opened  with  a  banking-house  by  an  association,  formed  of  a  great 
body  of  persons,  united  for  the  purpose  of  an  adventure  or  undertaking,  or  by 
persons  duly  acting,  in  that  respect,  on  behalf  and  hy  the  authority  of  the  association. 
The  account  is  opened  and  kept  in  the  name  of  the  association,  of  which  association, 
however,  it  is  one  of  the  laws,  that  its  affairs  shall  be  managed  by  five  delegates, 
deputies,  or  agents,  selected  from  the  whole  body,  and  that  cheques  upon  the 
banking-house  may  be  drawn  by  any  three  of  the  five,  but  not  otherwise,  that  is  to 
say,  each  cheque  to  have  three  signatures,  and  the  signatures  to  be  those  of  some 
three  of  the  five. 

Can  it  be  said,  that  on  the  undertaking  or  adventure  proving  unsuccessful  and  the 
consequent  liquidation  of  its  affairs,  the  five  are  or  any  one  of  them  is,  more  or 
otherwise  chargeable  with  anj'  sum  standing  or  that  ever  stood  to  the  credit  of  the 
account  at  the  banking-[775]  house,  than  any  other  member  of  the  association  ?  I 
apprehend  not.  For  any  cheque  drawn,  those  who  drew  it  or  personally  participated 
in  the  transaction  of  drawing  it,  may  be  liable  to  account.  That  is  a  different  matter. 
So,  for  any  other  dealing  with  the  banking-house,  those  who  authorized  or  personally 
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participated  in  it  may  be  responsible.  That,  too,  is  a  different  matter.  So, 
likewise,  is  responsibility  created  by  gross  negligence  or  any  other  improper 
conduct. 

A  question,  however,  in  the  present  instance  arises,  whether  the  resolution  of  the 
managing  committee  of  the  association,  whose  affairs  are  before  us,  that  the  banking- 
house  should  pay  cheques  drawn  by  any  three  of  the  coiumittee,  and  countersigned 
by  the  secretary,  was  a  proper  one,  was  one  in  its  nature  binding  on  the  entire 
association.  It  has  been,  in  effect,  conceded  as  undeniable  that  such  a  course  was 
in  conformity  with  the  ordinary  and  usual  course  and  practice  in  all  similar  cases, 
and  we  ma}%  I  think,  reasonably  hold,  having  regard  to  the  terms  of  the  subscribers' 
agreement,  that  this  resolution  was  within  the  general  powers  of  the  committee  and 
bound  the  association.  It  seems,  too,  that  so  the  matter  was  argued  on  each  side 
before  the  Master,  as  well  as  treated  by  the  Master  himself.  If  thus  far  I  am  correct, 
it  may  not  be  important  to  consider  whether  the  resignation  or  retirement  of  Mr. 
Maitland,  the  elder,  was  complete  and  effectual  or  not.  I  am  of  opinion,  however, 
that  it  was  not  provisional  nor  conditional,  was  authorized  by  the  terms  of  the  con- 
stitution of  the  association  in  question,  and  was  complete  and  effectual ;  whether 
accepted  or  not  accepted  hy  any  other  person  or  body  of  persons,  inasmuch  as  it  was 
duly  communicated  to  the  persons  to  whom,  and  in  the  time  and  manner  in  which 
it  was  necessary  or  right  that  it  should  be  communicated ;  nor  can  it,  in  my  opinion, 
be  truly  alleged  [776]  upon  the  evidence  that  it  was  recalled.  I  am  satisfied,  on  the 
whole,  that  from  the  22d  of  August  1845  Mr.  Maitland,  the  elder,  did  wholly,  for 
every  purpose  and  in  every  sense,  cease  to  be  a  member  of  the  committee  of 
management. 

There  is,  as  to  him,  a  further  question,  whether  he  ought  upon  the  present  evidence 
to  be  considered  as  having  directed,  authorized  or  been  directly  or  indirectly  privy 
to,  the  withdrawing,  or  the  application  of  the  whole  or  any  part  of  the  £16,000  and 
a  fraction  applied  for  the  purpose  of  an  operation,  called  by  professors,  as  Mr.  Wigram 
tells  us,  "rigging  the  market."  And  I  am  of  opinion  that  he  ought  not.  A  con- 
clusion at  which  I  have  arrived  not  without  giving  full  attention  to  the  statements 
on  oath  made  by  Mr.  George  Price  Hill,  by  the  secretary,  and  by  Mr.  Maitland,  the 
elder,  respectively.  On  the  whole,  therefore,  though  with  unaffected  respect  for  the 
judgment  from  which  I  am  differing,  my  conclusion  is,  that  a  case  has  not  been  shewn 
for  charging  or  debiting  Mr.  Maitland,  senior,  with  any  sum  or  amount  whatever, 
unless  possibly  some  part  or  the  whole  of  the  amount  drawn  out  of  the  banking-house 
before  the  23d  of  August  1845  ;  a  point  which  must  be  open  to  investigation  before 
the  Master,  as  must  the  consideration  of  any  further  evidence,  if  any  shall  be  adduced, 
as  to  the  £16,097. 

My  opinion,  likewise,  upon  the  present  materials,  with  regard  to  Mr.  Maitland, 
junior,  is,  that  a  case  for  charging  him  is  not  established  ;  but  it  is  po.ssible  that,  as 
to  such  or  some  of  such  cheques  and  dealings,  as  were  drawn  and  took  place  after  he 
became  a  director  or  member  of  the  committee,  he  ought  to  be  charged.  Mr.  Tinney 
will  of  course  consider  this,  if  asked  to  do  so.  And  our  order  discharging  the  two 
debits  in  dispute  [777]  ought  I  think,  to  be  expressly  without  prejudice  to  any  case 
that  in  either  of  the  respects  that  I  have  mentioned  may  be  made  against  both  or 
either  of  the  Appellants  before  the  very  able  and  learned  Master,  whose  view  of  the 
materials  now  before  us  I  have  not  found  myself  able  to  take. 

The  Lord  Ju.stice  Turner.  There  are  two  poiuts  which  call  for  our  decision 
in  this  case  :  first,  whether  these  parties  ought  to  have  been  charged  with  the  sums 
in  question  ;  and  secondly,  whether  the  Master  is  right  in  the  conclusion  at  which 
he  has  arrived,  that  E.  F.  Maitland  has  not  proved  his  retirement  from  the  committee 
of  management,  upon  the  22d  of  August  1845.  The  first  of  these  points  applies  to 
both  the  parties,  the  latter  to  E.  F.  Maitland  only,  and  I  propose  therefore,  first  to 
consider  the  question  of  charge. 

It  does  not  appear  in  this  case  that  either  of  the  parties  ever  received  from  the 
bankers  any  part  of  the  monies  with  which  he  is  charged,  and  if,  therefore,  the  charge 
against  either  party  is  to  be  maintained,  it  must  be  upon  the  ground  that  he  is 
accountable  for  all  monies  paid  into  the  bank,  whilst  he  was  a  member  of  the  managing 
committee,  and  it  i.s,  indeed,  upon  this  principle  the  Master  has  proceeded.  The 
question  therefore  involves,  to  a  great  extent,  the  liabilities  of  directors  and  managers 
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of  joint  stock  companies,  and  it  is  important  that  we  should  state  clearly  the 
grounds  of  uur  opinion  upon  it.  The  liability  of  trustees  and  directors  and  managers 
of  joint  stock  companies,  standing  in  the  position  of  trustees,  must,  as  I  apprehend, 
in  all  cases,  depend  upon  the  nature  and  constitution  of  the  trust  under  which  they 
act.  If  they  have  undertaken  the  trust  upon  any  special  terms  or  conditions,  those 
terms  [778]  or  conditions  must  be  attended  to  in  determining  any  question  upon 
their  liability.  Before,  therefore,  these  parties  can  be  charged  it  must  be  considered 
what  was  the  nature  and  constitution  of  the  trust,  which  they  and  the  other  memliers 
of  the  committee  of  management  of  this  company  undertook.  Up  to  the  time  of  the 
deposits  being  paid  there  was  no  trust  fund.  When  the  deposits  came  in,  they  came 
in  upon  the  terms  of  the  subscribers'  agreement,  which  the  allottees  executed  or  were 
bound  to  execute.  It  is  to  the  subscribers'  agreement,  therefore,  we  must  look  for 
the  terms  on  which  this  trust  was  constituted.  By  that  agreement  power  was  given 
to  the  majority  of  the  managing  committee  at  any  meeting  to  bind  all  the  members 
of  the  compan}',  and  to  make  bye-laws.     [His  Lordship  read  the  clause.] 

These  parties,  therefore,  must  be  considered  to  have  accepted  the  trust  upon  the 
terms  of  their  being  invested  with  those  powers.  Was  it  then  beyond  their  power 
to  order  that  the  cheques  of  any  three  of  them  upon  the  bankers  should  be  paid  ?  I 
think  it  was  not.  The  words  of  the  agreement  are  sufficiently  comprehensive  to  give 
that  power,  and  the  nature  of  the  undertaking  rendered  it  necessary  for  them  to 
exercise  it.  How  could  the  affairs  of  these  large  companies  be  carried  on  if  every 
cheque  drawn  upon  the  bankers  was  required  to  be  signed  by  e\'ery  member  of  the 
managing  committee  ?  That  such  a  power  might  be  created  for  a  fraudulent  purpose, 
and  that  if  it  was  so  created  and  exercised,  all  parts  implicated  in  the  fraud  would  be 
made  liable,  there  can  be  no  doubt ;  but  in  this  case  there  is  no  suggestion  of  fraud, 
and,  on  the  contrary,  it  was  fairly  admitted  that  it  was  usual  in  these  companies  to 
authorize  three  of  the  directors  to  draw  upon  the  bankers. 

It  being  then  in  the  power  of  the  committee  of  ma-[779]-nagement  to  make  a 
regulation,  that  any  three  of  them  might  draw  upon  the  bankers,  this  regulation  when 
made  by  them  became  part  of  the  terms  on  which  they  accepted  the  trust ;  and  the 
shareholders,  therefore,  stand  in  this  position,  that  they  have  appointed  six  trustees, 
with  power  to  any  three  of  them  to  deal  with  the  trust  funds.  Can  they  then  charge 
any  trustee  without  proof  of  the  funds  having  actuallj^  come  into  his  hands?  I  think 
not.  It  is  like  the  case  of  executors,  where  one  cannot  be  charged  with  the  receipts 
of  the  other,  because  the  law  gives  to  each  the  power  to  receive. 

It  was  said,  and  I  was  at  the  time  much  struck  with  the  argument,  that  the 
drawing  of  the  money  from  the  bank  must  have  been  the  act  of  some  of  the  managing 
committee  ;  and  that  it  was  the  act  of  some  by  the  authority  of  all ;  and  there  is  no 
doubt,  that  any  trustee  who,  without  the  sanction  and  concurrence  of  his  cestui  que 
tnid,  permits  trust  funds  to  come  into  the  hands  of  his  co-trustee,  must  be  answerable 
for  those  funds ;  he  cannot  delegate  to  another  the  trust  which  is  reposed  in  himself. 
But  it  is  not  less  clear,  that  if  the  cestui  que  trust  has  authorized  the  funds  to  be  paid 
over  to  or  dealt  with  by  the  co-trustee,  he  cannot  afterwards  charge  the  trustee  who 
has  permitted  the  funds  to  be  so  dealt  with  upon  the  faith  of  that  authoritj' :  and 
that  is  the  case  here,  for  the  subscribers  to  this  company  gave  power  to  the  trustees 
to  make  the  regulation  enabling  any  three  of  them  to  draw  upon  the  bankers,  and 
must,  therefore,  be  bound  by  it. 

Again,  it  was  said,  that  this  regulation  was  made  before  the  subscribers' agreement 
existed  ;  but  surely  it  was  not  necessary  for  the  managing  committee,  having  made 
the  regulation,  to  re-affirm  it  in  terms,  after  the  agreement  was  signed  ;  it  was  sufficient 
that  they  acted  [780]  upon  it.  The  conclusion,  therefore,  at  which  I  have  arrived  at 
this  part  of  the  case  is,  that  upon  the  facts  as  they  stand,  these  parties  ought  not  to 
have  been  charged  with  the  sums  in  question. 

The  remaining  question  is,  whether  E.  F.  Maitland  has  sufficiently  proved  his 
retirement  from  the  committee  of  management  upon  the  22d  of  August  1845.  I  am 
of  opinion  that  ho  has ;  but  the  deed  prescribes  no  form  of  retirement.  It  is  clear 
upon  the  evidence,  that  E.  F.  Maitland  never  did  act  after  the  22d  of  August,  and 
that  on  that  day  he  communicated  to  the  chairman  of  the  company  that  he  was 
unwilling  to  act.  It  was  said,  that  this  communication  was  not  laid  before  the  board. 
I   am   by  no   means  satisfied   that    this  step  was  necessary  for   E.   F.   Maitland's 
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complete  retirement ;  but  assuming  it  to  have  been  so,  I  am  of  opinion  that  the 
evidence  before  us  is  sufficient  to  shew  that  the  communication  was  laid  before  the 
board. 

It  was  also  said,  that  E.  F.  Maitlaiid,  in  order  to  his  complete  retirement,  should 
have  withdrawn  his  name  from  the  bankers  ;  but  he  could  not  draw  without  the 
concurrence  of  the  other  members  of  the  managing  committee  or  some  of  them,  and 
I  think  that  the  duty  of  communicating  to  the  bankers,  that  he  had  ceased  to  have 
authority  to  draw,  rested  with  them  as  having  charge  of  the  company's  funds,  and 
not  with  him. 

The  order,  therefore,  will  be,  to  declare  that  E.  F.  Maitland  and  T.  F.  Maitland, 
respectively,  ought  not,  upon  the  evidence  before  us,  to  be  charged  with  the  sums  of 
£40,878,  lis.  9d.  and  £24,046,  13s.  8d.,  with  which  they  respectively  stand  charged 
by  the  Master  ;  and  that  E.  F.  Maitland  ceased  to  be  a  member  of  the  managing- 
committee  of  the  company  upon  the  22d  August  1845  ;  [781]  but  this  is  to  be  with- 
out prejudice  to  any  case  that  may  be  made  against  them,  or  either  of  them  before 
the  Master,  upon  any  additional  evidence  which  may  be  adduced  before  him. 

[781]     Hall  v.  Kobertson.     Before  the  Lords  Justices.     Nov.  19,  25,  1853. 

[S.  C.  2  Eq.  Rep.  15 ;  23  L.  J.  Ch.  241  ;  18  Jur.  635 ;  1  W.  R.  464.] 

A  testator  gave  £5000  to  be  invested  in  the  names  of  trustees  for  the  benefit  of  a 
tenant  for  life,  and,  at  his  death,  the  principal  to  his  son  and  unmarried  daughter-s 
as  he  might  by  will  direct,  and,  failing  such  direction,  to  them  equally.  Held, 
that  "  unmarried  daughters  "  meant  those  who  were  unmarried  at  the  date  of  the 
codicil. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart.  The  question 
turned  upon  the  construction  of  a  codicil  to  the  will  of  Mr.  William  Gill  Paxton, 
which  was  as  follows  : — 

"  I  give  to  Reverend  George  Dinely  Goodyar  five  thousand  pounds,  to  be  invested 
in  the  names  of  my  trustees  for  his  benefit  during  life,  and  at  his  death  the  principal 
to  his  son  and  unmarried  daughters  as  he  may  by  will  direct,  and  failing  such  direction, 
to  them  equally." 

The  residue  was  given  in  the  same  way,  except,  that  as  to  the  residue,  the 
testamentary  power  conferred  on  Mr.  Goodyar  was  general  and  absolute.  But  it 
was  only  with  the  legacy  of  £5000  that  the  question  arose. 

The  facts  were  that  Mr.  Goodyar  the  legatee  died  in  the  testator's  lifetime,  after 
the  date  of  the  codicil.  He  was  a  widower  when  the  codicil  was  made,  and  had,  at 
that  time,  a  son  and  four  daughters,  and  no  other  child  living.  All  five  survived  the 
testator.  Of  the  daughters,  one  and  only  one  had  been  married  at  the  time  when  the 
codicil  was  made.  Her  husband  was  then  living,  and  was  so  when  the  testator  died. 
Another  daughter  married  after  the  codicil,  but  in  her  father's  lifetime.  She  was, 
however,  a  widow  at  his  decease,  and  so  continued  at  the  decease  of  the  testator. 
Another  daughter  married  [782]  also  in  her  father's  lifetime.  Her  husband  was  still 
living.  The  remaining  daughter  had  not  married.  Mr.  Goodyar  continued  a  widower 
from  the  time  when  the  codicil  was  made  to  his  death. 

Upon  the  petition  of  the  son  and  the  daughter  who  had  never  married,  the  Vice- 
Chancellor  decided  that  they  were  entitled  to  the  entire  trust  fund. 

The  daughter  who  was  a  widow  at  the  testator's  death,  and  the  daughter  who 
married  after  the  date  of  the  codicil,  and  whose  husband  was  still  living,  with  her 
husband,  appealed  from  the  decision. 

Mr.  Roupell  and  Mr.  Speed  for  the  widow.  This  is  a  gift  to  individuals  and  not 
to  a  class,  Havergal  v.  Harrison  (7  Beav.  49),  as  is  manifest  from  the  use  of  the  word 
"  son  "  in  the  singular  number.  The  word  "  unmarried  "  means  having  no  husband 
at  the  testator's  death,  In  re  Norman's  Trust  (3  De  G.  M.  &:  G.  965). 

They  also  referred  to  Maugham  v.  Vincent  (4  Jur.  452),  Doe  v.  Eawding  (2  B.  & 
A.  441). 

Mr.  Leach,  for  the  daughter  who  married  after  the  date  of  the  codicil  and  her 
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husband,  contended  that  the  word  "  son  "  in  the  singular  number  shewed  that  the 
codicil  spoke  at  its  date.     He  cited  GairaU  v.  Nihlock  (1  Russ.  &  Myl.  629). 

Mr.  Bacon  and  Mr.  Bird  for  the  Respondents.  There  is  no  sufficiently  clear 
intention  to  alter  the  rule  as  to  the  time  at  which  the  codicil  is  held  to  speak.  On 
the  contrary,  the  most  probable  intention  to  ascribe  to  the  testator  is  one  to  provide 
only  for  daughters,  who,  at  [783]  his  decease,  should  not  have  been  already  provided 
for  by  marriage. 

Mr.  Speed,  in  reply. 

Nov.  25.  The  Lord  Justice  Kniuht  Bruce,  after  reading  the  codicil,  said,  that 
the  validity  of  the  bequest  was  not  in  dispute,  but  only  the  construction  of  the  word 
"unmarried,"  which,  it  had  been  agreed,  could  not  be  rejected.  Some  meaning  must 
be  given  to  it.  The  question  was,  what  ?  His  Lordship  then  stated  the  facts  as  to 
the  family  of  G.  I).  CTOodyar,  and,  after  adverting  to  the  fact  that  Mr.  Goodyar  was 
a  widower  at  the  date  of  the  codicil,  and  remained  so  to  his  death,  continued  as 
follows : — 

This  last  fact,  however,  is  immaterial,  except  as  it  excludes  the  possibility  of  any 
claim  to  participation  in  the  legacy  being  without  or  with  foundation  made  by  any 
person  other  than  the  five  or  some  of  the  five  children  whom  I  have  mentioned.  But 
I  am  of  opinion  that  if  Mr.  Goodyar  had  married  after  the  codicil,  and  had  at  his 
death  left  daughters  of  the  marriage  so  contracted,  those  daughters,  though  surviving 
and  unmarried  at  the  death  of  the  testator,  could  not  successfully  have  claimed  any 
part  of  the  £-5000.  The  codicil  which  says  "son  "not  "sons,"  read  with  a  knowledge 
of  the  facts  existing  when  it  was  made,  appears  to  me  to  render  that  conclusion 
inevitable.  What,  however,  did  the  testator  mean  by  the  expression  "  unmarried 
daughters  ? "  The  Vice-Chancellor  thought  that  in  this  particular  instrument  the 
expression  meant  daughters  never  having  married.  The  point,  however,  whether  by 
"  unmarried  daughters  "  were  intended  the  daughters  unmarried  when  the  codicil  was 
made  (whether  marrying  or  not  marrying  afterwards),  seems  to  have  been  scarcely 
or  not  at  all  touched  [784]  before  His  Honour,  who,  without  the  assistance  of  an 
argument  upon  it,  decided,  that  by  "  unmarried  daughters "  were  intended  only 
daughters  unmarried  at  the  testator's  death,  or  unmarried  at  the  death  of  the  survivor 
of  him  and  Mr.  John  D.  Goodyar.  I  conceive,  however,  that  by  the  term 
"  unmarried "  as  used  in  the  codicil  before  us,  the  testator  pointed  to  persons 
unmarried  at  the  time  of  making  it.  The  liequest,  as  I  have  said,  was  in  my  judg- 
ment plainly  meant  not  to  extend  beyond  John  D.  Good\'ar  and  his  children  living 
when  it  was  made,  a  time  at  which  I  repeat  three  only  of  his  four  daughters  were 
unmarried. 

The  expression,  therefore,  was  sensible  and  proper,  and  not  superfluous,  if  the 
testator  meant  by  it  to  describe  a  state  of  things  existing  when  he  used  it.  But,  if 
he  so  meant,  is  his  language  in  this  respect  grammatical,  agreeable  to  idiom,  and 
consistent  with  the  other  language  of  the  testamentary  dispositions  1  I  apprehend 
that  it  is.  And  if  I  am  further  asked,  whether  so  to  read  the  codicil  is,  in  my  opinion, 
to  ascribe  to  him  an  intention,  which  upon  the  facts  known  to  us  is  more  reasonable 
and  probable  than  any  different  reading  would  attribute  to  him,  I  answer  that  also 
affirmatively.  It  was  impossible  for  him  at  the  time  of  making  the  codicil  to  know 
whether  any  of  the  unmarried  daughters  would  marry  well  or  ill  or  at  all,  or  to  be 
ignorant  that  marriage  and  affluence  do  not  always  accompany  each  other.  He 
probably,  or  certainly,  knew  at  that  time,  that  Mr.  Goodyar  had  then  a  son  and  four 
daughters  living,  and  that  of  the  daughters  one  and  only  one  was  at  that  time 
married,  as  to  whom  it  may  fairly  be  taken  to  have  been  the  testator's  opinion  that 
she  did  not  require  or  ought  not  to  have  any  testamentary  provision  from  him, 
though  his  particular  reason  may  not  be  apparent.  And  if  he  had  shewn  with 
sufficient  distinctness  an  intention  that  [785]  neither  of  her  sisters,  who  might  under 
whatsoever  circumstances  happen  to  marry  between  the  date  of  the  codicil  and  the 
death  of  the  survivor  of  her  father  and  himself,  should  participate  in  the  legacy,  the 
intention  so  expressed  would  perhaps  have  been  legal,  and  prevailed.  But  so  singular 
an  intention  (singular,  I  mean,  if  our  knowledge  is  as  full  as  it  ought  to  be)  seems  to 
me  neither  distinctly  nor  at  all  expressed  by  him. 

Upon  the  words  "  to  them  equally  "  I  do  not  lay  much  stress.  They  are  certainly, 
however,  not  favourable  to  Mr.  Bacon's  contention.     But  any  testamentary  appoint- 
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inent  or  appointment  by  Mr.  CTOodyar,  had  he  survived  tho  testator,  coidd  perhaps 
only,  as  to  dauj;hters  or  any  daughter,  if  tho  argument  of  Mr.  Bacon  is  well  founded, 
have  been  contingent  on  the  daughter  or  daughters  not  marrying  in  Mr.  (Joodyar's 
lifetime.  The  power,  however,  given  to  him  might,  upon  the  contrary  theory,  have 
been  very  convenient  and  useful  in  the  case,  for  instance,  of  a  daughter  marrying  so 
well  in  the  vulgar  sense  of  the  expression  as  to  render  any  part  of  the  ,£5000  a 
matter  of  indifference  to  her.  On  the  whole,  thinking,  as  I  have  said,  that  the 
testator  did  not  mean  to  exclude,  in  any  event,  any  one  of  the  daughters  not  married 
when  the  codicil  was  made,  I  must  hold  Mrs.  Tylden  entitled  to  a  fourth,  but  no 
more  than  a  fourth,  of  the  £.5000. 

The  Lord  Justice  Turner.  The  only  point  in  this  case  on  which  I  think  it 
necessary  to  give  any  opinion  is,  at  what  time  the  testator  intended  the  description 
of  unmarried  daughters  contained  in  the  codicil  to  apply?  If  he  intended  it  to  apply 
at  the  date  of  the  codicil,  it  is  the  duty  of  the  Court  to  carry  out  that  intention  ;  and, 
in  that  case,  the  question,  whether  the  daughter  who  had  married  and  become  a 
widow  between  the  date  of  the  codicil  and  the  death  of  [786]  the  testator,  was  an 
unmarried  daughter  within  the  meaning  of  the  codicil,  does  not  arise.  The  language 
of  the  codicil  exactly  meets  the  circumstances  as  they  stood  at  the  date  of  it ;  for 
O.  D.  Goodyar  had  then  a  son,  a  married  daughter  and  several  unmarried  daughters ; 
and  the  description  "unmarried  daughters,"  therefore,  well  applies  to  those  who  were 
unmarried,  in  contradistinction  from  the  one  who  was  at  that  time  married. 

This,  however,  does  not  decide  the  question,  for  the  language  of  the  codicil  might 
have  been  intended  to  apply  to  circumstances  as  they  should  stand  at  the  death  of 
Ci.  D.  Goodyar,  or  of  the  testator.  It  might  have  been  intended  to  mean  son,  and 
such  of  the  daughters  as  should  be  unmarried  at  either  of  those  periods.  We  must, 
therefore,  look  further  into  the  instrument  to  find  out,  if  we  can,  the  testator's  inten- 
tion ;  and  our  first  endeavour  must  be  to  discover  what  was  then  immediately  present 
to  the  testator's  mind.  He  has  not,  I  think,  left  us  in  doubt  as  to  this  ;  for  he  has 
mentioned  G.  D.  Goodyar's  son,  and  it  is  clear  that  he  meant  the  son  then  living,  no 
other  son  could  take.  As  to  the  son,  therefore,  he  was  referring  to  circumstances 
then  existing ;  and  I  think  it  would  be  a  strange  construction  of  an  entire  disposition 
to  treat  the  testator  as  in  one  part  of  it  referring  to  circumstances  then  present  and 
■existing,  and  in  another  part  to  circumstances  as  they  might  stand  at  a  future  time. 
Again,  this  testator  has  given  the  fund  to  the  son  and  unmarried  daughters  of  G.  D. 
Goodyar  as  he  shall  by  will  direct,  and  if  all  his  daughters  happened  to  be  married 
at  his  death,  the  power  of  appointment  would  for  all  practical  purposes  be  gone,  there 
Ijeing  but  one  object  remaining — the  son.  Appointments,  too,  in  favour  of  unmarried 
daughters  would  fail,  if  they  happened  to  be  married  at  the  death  of  G.  D.  Goodyar. 
Could  such  have  been  the  testator's  intention  1  Then  failing  G.  D.  [787]  Goodyar's 
direction,  the  fund  is  to  go  equally.  Does  not  this  import  that  he  contemplated  a 
divi.sion  at  all  events'?  But,  unless  the  construction  is  made  to  refer  to  the  date  of 
the  codicil,  there  might  evideiitl}'  be  circumstances  in  which  there  could  l)e  no 
division,  for  all  the  daughters  might  become  married.  These  considerations  satisfy 
me  that  we  must  apply  the  construction  to  the  date  of  the  codicil,  and  that  the  Vice- 
Chancellor's  decision  must  be  varied  accordingly. 

[787]     Rhodes  v.  Ibbetson.     Before  the  Lords  Justices.     Dec.  8,  1853. 

[S.  C.  2  Eq.  Rep.  76 ;  23  L.  J.  Ch.  459.     See  Lcmrie  v.  Lees,  1881,  7  App.  Cas.  33.] 

In  a  contract  for  the  sale  of  leasehold  hereditaments,  it  was  agreed,  that  the  vendor 
should  produce  a  good  and  marketable  title  commencing  from  the  freeholder,  but 
that  no  title  should  be  called  for  prior  to  the  lease.  In  the  course  of  the  investiga- 
tion of  the  title,  it  was  stated,  that  the  lease  had  been  granted  in  pursuance  of  a 
prior  contract,  the  benefit  of  which  had  been  the  subject  of  a  security,  which  was 
by  the  same  statement  represented  as  having  been  satisfied.     Held, — 

1.  That  the  purchaser  was  entitled  to  investigate  the  dealings  with  the  contract  prior 
to  the  lease  being  granted. 

2.  That  stipulations  as  to  title  in  a  contract  between  a  vendor  and  a  purchaser  are 


716  RHODES    V.    IBBETSON  4  DB  0.  M.  »  0.  788. 

to  be  construed  favourably  to  the  latter,  though  not  contained  in  conditions  of  sale 
exclusively  prepared  l)y  the  vendor. 
Mode  of  appealing  from  the  certificate  of  a  Judge's  chief  clerk  made  in  conformity 
with  an  opinion  expressed  by  the  Judge. 

This  was  an  appeal  from  the  certificate  of  the  chief  clerk  of  the  Master  of  the  Rolls, 
on  a  question  of  title  in  a  specific  performance  suit  instituted  by  a  vendor. 

The  contract  for  sale  was  dated  the  22d  of  Octo))er  1852,  and  was  made  between 
the  Plaintiff  of  the  one  part  and  the  Defendant  of  the  other  parX.  It  was  as 
follows : — 

"  First,  the  said  George  Rhodes,  for  himself,  his  executors  and  administrators, 
agrees  to  sell  and  dispose  of  his  whole  interest  in  an  improved  ground  rent  for  the 
whole  of  his  term  in  ten  houses  and  piece  of  ground  (as  shewn  in  plan),  situate  on 
the  south  side  of  Edward  Square,  Caledonian  Road,  aforesaid,  numbered  one  to  ten 
inclusive,  [788]  to  hold  to  the  said  Frederick  Ibbetson,  his  executors,  administrators, 
and  assigns,  for  a  term  of  ninety  years  from  the  25th  day  of  March  1850,  at  the 
yearly  rent  of  £20,  subject  to  underleases,  for  a  term  of  sixty  years  from  the  29th 
day  of  September  last,  at  the  net  annual  rent  of  X102  (apportioned  on  each  house 
and  the  aforesaid  piece  of  ground)  for  the  sum  of  XI 350,  which  improved  ground 
rents  amount  together  to  £82  per  annum,  payable  as  from  the  29th  day  of  September 
last,  and,  as  the  houses  are  not  complete,  half  the  purchase-money  to  be  paid  on 
executing  this  present  agreement,  and  the  other  half  (being  £675)  to  be  paid  with 
interest  at  the  rate  of  five  per  cent,  per  annum  in  the  proportion  of  £67,  10s.  for  and 
as  each  of  the  said  ten  houses  is  completed,  such  completion  to  be  certified  by  the 
purchaser's  surveyor.  And  the  said  George  Rhodes  to  produce  a  good  and  a  market- 
able title  to  the  premises  commencing  from  the  freeholder  at  his  own  expense  ;  but 
no  title,  or  evidence  of  title,  shall  be  required  to  be  produced  or  authenticated 
anterior  to  the  date  of  the  lease  granted  by  Daniel  Sutton,  E.squire,  to  the  said 
George  Rhodes.  And  the  said  Frederick  Ibbetson  hereby  agrees  to  purchase  the 
aforesaid  property  for  the  said  sum  of  £1350,  upon  the  terms  and  conditions  as- 
aforesaid,  and  execute  an  assignment  from  the  said  George  Rhodes,  and  other 
necessary  parties  (if  any),  to  pay  him  the  costs  of  the  said  George  Ibbetson  ;  and 
such  assignment  to  be  prepared  by  the  solicitor  of  the  said  Frederick  Iblietson,  and 
to  contain  all  usual  covenants  and  clauses.  And  it  is  agreed  between  the  parties- 
that  the  several  underleases  of  the  premises  and  counterparts  thereof  shall  be 
prepared  by  the  solicitor  of  the  said  George  Rhodes,  at  the  expense  of  the  sub-lessee,. 
prior  to  the  execution  of  the  said  assignment  to  the  said  Frederick  Ibbetson." 

The  vendor's  solicitor,  on  delivering  the  original  ab-[789]-stract  of  title,  sent  to 
the  purchaser  a  letter  dated  the  22d  of  February  1853,  which  referred  to  a  mort- 
gage of  an  agreement,  in  pursuance  of  which  the  lease  had  been  granted.  He  stated 
that  this  mortgage  (which  was  not  noticed  in  the  abstract)  had  been  released. 

The  purchaser's  solicitor,  by  a  letter  dated  the  1st  of  March  1853,  applied  for  an, 
abstract  of  the  mortgage  and  release.  The  vendor's  solicitor  thereupon  sent  an 
abstract  of  the  release  of  the  mortgage,  in  which  recitals  of  other  deeds  were  recited. 

On  the  application  of  the  purchaser  the  vendor's  solicitor  delivered  without 
prejudice  an  abstract  of  the  recited  deeds. 

Further  requisitions  being  then  made  and  resisted,  the  present  suit  was  instituted,. 
and  was  upon  the  hearing  adjourned  to  chambers  for  an  investigation  of  the- 
Plaintiff's  title.  On  the  22d  of  July  1853  the  question  of  title  was  argued  before 
the  Master  of  the  Rolls,  who  decided  that  the  Defendant  was  not  entitled  to  require 
any  further  abstract  of  title. 

The  matter  was  thereupon  referred  back  to  chambers,  and  the  chief  clerk  on  the 
7th  of  November  1853  made  his  certificate,  which  was  approved  by  His  Honour  on 
the  12th  of  November  1853,  certifying  that  a  good  title  was  shewn  on  the  11th  of 
April  1853. 

On  the  17th  of  November  the  Defendant's  solicitor  applied  by  summons  to  the 
Master  of  the  Rolls,  in  chambers,  to  vary  the  certificate.  On  this  summons  the 
following  order  was  made  : — 

"  Upon  the  application  of  the  Defendant,  that  the  cer-[790]-tificate  of  His- 
Honour's  chief  clerk  made  in  this  cause,  dated  the  7th  day  of  November  1853,  and 
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filed  on  the  12th  day  of  Novem])er  1853,  might  bo  discharged,  or  that  the  same,  so 
far  as  it  found  that  a  good  title  could  be  made  to  the  property  therein  mentioned  or 
referred  to,  and  that  the  11th  day  of  April  1853  was  the  time  at  which  it  was  shewn 
that  such  good  title  could  be  made,  might  be  varied  by  finding  that  a  good  title  to 
the  said  property  cainiot  be  made,  or  that  it  has  not  been  shewn  that  such  good  title 
can  be  made.  And  upon  hearing  the  solicitors  for  the  said  Defendant  and  for  the 
Plaintiff,  His  Honour  did  not  think  fit  to  make  any  order  on  the  said  ai)plication." 

The  appeal  was  by  way  of  motion  that  the  certificate  of  the  chief  clerk  of  the 
Master  of  the  Rolls,  dated  the  7th  of  November  1853,  might  l)e  discharged,  or  that 
the  same  so  far  as  it  found  that  a  good  title  could  be  made  to  the  property  therein 
mentioned  or  referred  to,  and  that  the  11th  day  of  April  1853  was  the  time  at  which 
it  was  first  shewn  that  such  good  title  could  be  made,  might  be  varied  by  finding 
that  a  good  title  to  the  said  property  could  not  be  made,  or,  that  it  had  not  been 
shewn  that  such  good  title  could  be  made,  and  that  the  order  of  the  M<ister  of  the 
Rolls  dated  the  17th  of  November  1853,  whereby  his  Honour  declined  to  make  any 
order  on  the  Defendant's  application  to  the  above  effect,  might  be  reversed  or 
varied. 

Mr.  Koundell  Palmer  and  Mr.  Bagshawe  for  the  motion.  The  contract  entitles 
the  purchaser  to  a  title  commencing  from  the  freeholder.  As  there  were  dealings 
with  the  equitable  term,  before  the  legal  one  was  granted,  the  purcha.ser  i.s  entitled 
to  have  a  full  abstract  of  all  the  [791]  deeds  relating  to  the  equitable  title.  The 
subsequent  words  of  the  agreement  niay  be  relied  upon  as  abridging  this  right,  but 
they  are  at  the  utmost  ambiguous,  and  must  be  construed  favourably  to  a  purchaser 
who  knew  nothing  about  the  state  of  the  title.  Any  one  reading  the  contract  with- 
out such  knowledge  would  understand  it  as  merely  precluding  him  from  calling  for 
the  freehold  title.  In  Si/m»ruls  v.  James  (1  Y.  &  C.  C.  C.  487-490),  one  of  your 
Lordships  said,  "  If  a  vendor  means  to  exclude  a  purchaser  from  that  which  is  matter 
of  common  right,  he  is  bound  to  express  himself  in  terms  the  most  clear  and 
unambiguous.  And  if  there  be  any  chance  of  reasonable  doubt,  or  reasonable  mis- 
apprehension of  his  meaning,  I  think  that  the  construction  must  be  that  which  is 
rather  favourable  to  the  purchaser  than  to  the  vendor." 

Mr.  Lloyd  and  Mr.  Bilton  for  the  Plaintiff.  The  wonl  "  lease  "  means  a  legal 
lease.  There  is  no  such  thing  as  an  equitable  lease,  and  the  contract  is  express,  that 
no  title  prior  to  the  lease  is  to  be  called  for.  The  argument  on  the  other  side  must 
go  to  the  extent  of  striking  these  words  out  of  the  agreement.  The  same  rules  of 
construction  are  not  to  be  applied  to  a  contract  between  vendor  and  purchaser,  which 
must  have  been  settled  on  behalf  of  both,  as  may  be  applicable  to  conditions  of  sale 
which  are  prepared  by  the  vendor  alone. 

The  Lord  Justice  Kniuht  Bruce.  This  is  a  question  upon  the  construction  of 
a  clause  in  a  contract  for  the  sale  of  ground  rents  which  is  thus  :  [His  Lordship 
read  it.] 

[792]  The  case  assumed  for  the  purpose  of  the  argument  is,  that  the  freeholder 
had  entered  into  a  contract  to  grant  a  lea.se  to  the  Plaintiff,  and  that  this  contract 
had  been  the  subject  of  various  dealings,  and  that  after  these  dealings  had  taken 
place  the  lease  was  granted.  Mr.  Lloyd  did  not  dispute,  and  there  is  no  doubt,  that 
if  the  matter  had  rested  there,  the  purchaser  would  have  had  a  right  to  be  satisfied, 
as  to  these  intermediate  dealings  with  the  contract  for  the  lease  ;  but  Mr  Llovd 
contends  that  the  sentence  which  begins  with  the  words  "But  no  title,"  modifies  the 
former  part  of  the  contract.  My  opinion,  however,  is,  that  if  anything  was  intended 
by  this  sentence  in  diminution  of  the  rights  of  the  purchaser,  beyond  the  extent  to 
which  they  were  diminished  by  the  former  part,  such  an  intention  is  not  expressed 
with  sufficient  clearness.  In  my  judgment  the  purchaser  has  a  right  to  understand 
the  words  in  the  sense  for  which  Mr.  Palmer  and  Mr.  Bagshawe  contended.  Besides 
the  remarks  in  Si^mmuls  v.  James,  that  have  been  cited,  there  are  .some  in  another  case 
(Seatan  v.  Mapp,  2  Coll.  562),  not  referred  to  at  the  Bar,  which  are  thus: — "I  do  not 
greatly  admire  the  case  on  either  side,  but  I  think,  and  have  always  thought,  that 
when  a  vendor  sells  property  under  stipulations  which  are  against  common  right,  and 
place  the  purchaser  in  a  position  less  advantageous  than  that  in  which  he  otherwise 
would  be,  it  is  incumbent  on  the  vendor  to  express  himself  with  reasonable  clearness. 
If  he  uses  expressions  reasonably  capable  of  misconstruction,  if  he  uses  aml)iguou8 
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words,  the  purchaser  may  generally  construe  them  in  the  manner  most  advantageous 
to  himself."  I  al)ide  by  what  I  then  said,  and  these  observations  appear  to  me  to 
apply  to  the  present  case.  I  think  that  the  Plaintiff  cannot  enforce  the  contract 
against  the  purchaser  unless  he  will  submit  to  have  it  construed  as  is  now  contended 
on  behalf  of  the  purchaser.  It  is  [793]  another  question,  whether  the  purchaser  or 
the  vendor  is  entitled  to  be  relieved  from  the  contract. 

The  Lord  Justice  TrRNER.  The  sole  question  now  to  be  decided  turns  on  the 
construction  of  the  contract.  If  the  contract  had  stopped  short  at  "  commencing 
from  the  freehold,"  there  could  not  lie  any  doubt  as  to  its  construction.  But  it  is 
said,  the  previous  part  of  the  clause  is  qualified  by  the  latter  part,  commencing  with 
the  words  "but  no  title."  I  think  that  this  is  a  qualification  amounting  to  a  repre- 
sentation by  the  vendor,  that  the  leasehold  title  does  commence  with  the  lease.  Noth- 
ing appears  to  me  more  important,  than  that  vendors  should  be  held  bound  to  express 
clearly  and  distinctly  the  limitations  which  they  intend  to  impose  on  the  purchaser. 

It  was  contended  by  Mr.  Lloyd,  that  there  was  a  difference  in  this  respect  between 
contracts  and  conditions  of  sale ;  but  in  my  opinion,  there  is  no  difference  between 
the  two  as  to  the  duty  of  the  vendor  to  state  fully  the  condition  of  the  title,  if  he 
intends  to  qualify  the  ordinary  legal  rights  of  the  purchaser.  I  entirely  assent  to  the 
doctrine  laid  down  in  the  passages  cited  from  Si/mons  v.  Jamef:  and  Seatmi  v.  Jl/a^*/). 
If  the  vendor  insists  upon  having  the  contract  specifically  performed,  the  cause  must 
go  back  to  the  chief  clerk,  with  a  declaration  expressing  our  view  of  the  case. 

The  following  were  the  minutes  of  order: — "If  the  vendor  elects  to  have  the 
contract  performed,  the  cause  to  go  back  to  the  chief  clerk  with  the  declaration,  that, 
as  between  the  vendor  and  purchaser,  the  agreement  is  to  be  construed  as  if  the 
words,  'but  no  title  or  evi-[794]-dence  of  title,' down  to  the  words  'to  the  said  George 
Rhodes,'  inclusive,  were  not  contained  in  it.  Discharge  the  certificate  and  the  order 
of  17  November  185.3.  If  the  Plaintifl^  desires  to  abandon  the  contract,  the  cause  to 
be  put  in  the  paper  on  the  19th  of  December,  on  the  question,  whether  he  is  entitled 
to  abandon  it,  and  if  so,  on  what  terms  as  to  costs  or  otherwise." 

The  cause  was  not  again  mentioned,  the  vendor  having  (it  is  believed)  elected  to 
have  the  contract  performed  on  the  terms  above  mentioned. 

[794]     Thompson  v.  Partridge.     Before  the  Lords  Justices.     Dec.  8,  1853. 
[S.  C.  2  Eq.  Rep.  73 ;  23  L.  J.  Ch.  158 ;  17  Jur.  1108  ;  2  W.  R.  113.] 

After  the  time  for  closing  the  evidence  in  a  cause  has  expired,  the  Court  will  not, 
under  the  15  &  16  Vict.  c.  86,  s.  38,  extend  it,  except  under  special  circumstances. 

Both  parties  may  abstain  from  filing  their  affidavits  till  immediately  before  the 
expiration  of  the  time  fixed  for  closing  the  evidence. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Stuart,  extending  the  time 
within  which  the  evidence  was  to  be  closed. 

The  suit  was  one  for  an  account  of  partnership  dealings,  and  the  evidence  was  by 
affidavit. 

The  time  for  closing  the  evidence  had  been  enlarged  from  time  to  time  on  the 
application  of  the  Plaintifl^,  who  at  length  filed  his  affidavits  in  November  1853,  two 
days  before  the  expiration  of  the  extended  time.  The  Defendant  then  moved  for  a 
further  extension  of  the  time  for  filing  his  affidavits,  on  an  affidavit  that  he  had  had 
no  opportunity  of  seeing  the  Plaintiff's  affidavits  until  shortly  before  the  time  of  the 
application. 

The  Vice-Chancellor  thereupon  made  the  order,  under  appeal,  giving  the  Defendant 
liberty  to  file  affidavits  until  [795]  the  10th  of  December,  the  evidence  to  be  closed 
on  the  21st  of  that  month. 

Mr.  Daniel  and  Mr.  Selwyn,  for  the  Appellant.  No  special  circumstances  exist  in 
this  case  to  take  it  out  of  the  general  provision  of  the  Chancery  Amendment  Act ; 
and  if  this  order  shall  be  affirmed,  the  Court  cannot,  on  any  future  occasion,  refuse 
to  enlarge  the  time.  Such  a  practice,  however,  would  be  very  unfair  to  Plaintiffs, 
and  would  give  Defendants  an  undue  advantage ;   for  the  Defendant  will,  if  this 
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practice  be  upheld,  always  postpone  filing  his  affidavits  till  he  has  seen  those  of  his 
adversary,  who  will  have  no  counterbalancing  advantage.  The  rule  was  most  strict 
in  the  old  practice,  that  the  parties  were  not  to  see  one  another's  evidence  till 
publication  passed.  The  new  Act  was  not  intended,  without  necessity,  to  interfere 
with  this  practice.  Here  the  Defendant  did  not  intend  to  Kle  affidavits,  and  it  was 
onl}'  after  he  had  seen  the  Plaintiff's  affidavits  that  he  thought  of  doing  so.  It  is 
one  of  the  reasons  for  the  disuse  of  claims,  except  in  very  simple  cases,  that,  in  any 
other,  counter  affidavits  may  be  filed  without  limit,  and  it  was  never  intended  to 
subject  suits  commenced  in  a  more  formal  way  to  the  same  inconvenience.  In  a  late 
unreported  case  before  Vice-Chancellor  Wood,  His  Honour  expressed  his  opinion,  that 
the  Legislature  did  not  intend  by  the  38th  section  of  the  Chancery  Amendment  Act 
to  sanction  any  such  practice. 

Mr.  Malins  and  Mr.  Piggott,  for  the  Defendant.  The  order  as  made  meets  the 
substantial  justice  of  the  case.  The  Plaintiff's  case  on  the  bill  did  not  re((uire  to  be 
met  by  evidence  on  the  part  of  the  Defendant  ;  but  when  the  Plaintiff's  affidavits 
were  filed,  only  two  days  before  the  extension  of  the  time  (extended  at  the  Plaintiff's 
application),  they  were  such  as  required  to  be  answered,  [796]  and  if  the  Defendant 
had  not  been  allowed  to  enter  into  evidence  the  result  would  have  been  that  the  case 
would  have  come  on  in  an  imperfect  state,  and  must  have  stood  over  for  in(|uiries. 
The  time  allowed  by  the  Act  is  to  enable  the  Defendant  to  answer  the  Plaintiff's  case, 
and  if  the  Plaintiff"  does  not  file  his  affidavits  until  the  last  moment,  justice  requires 
time  to  be  given  to  the  Defendant.  The  old  practice  as  to  depositions  has  been 
universally  condemned,  and  can  afford  no  guide  for  that  now  to  be  pursued.  At  nisi 
prius  the  Plaintiff"  opens  his  evidence,  and  the  Defendant  is  not  required  to  answer  it 
before  he  knows  what  it  is.  The  new  practice  must  be  the  same  as  has  always  been 
adopted  in  Chancery  where  affidavits  have  been  admitted. 

Mr.  Daniel,  in  reply. 

The  Lord  Justice  Knight  Bruce.  The  Act  of  Parliament  says,  in  the  38th 
section,  that  after  the  time  fixed  for  closing  the  evidence  no  further  evidence  is  to  be 
receivable  without  special  leave  of  the  Court  previously  obtained  for  that  purpose. 
And  my  construction  of  the  Act  is,  that  by  "  without  special  leave  "  is  meant  "  with- 
out leave  granted  on  special  grounds."  If  that  be  the  true  interpretation,  it  is 
impossible  to  say  here  that  the  affidavit  on  behalf  of  the  Defendant  in  support  of  this 
application  does  aff'ord  any  special  grounds  at  all.  It  is  an  affidavit  rather  bearing 
against  his  application  than  in  favour  of  it.  If  a  special  case  can  be  made,  the  Court 
will  be  ready  to  hear  it.  At  present  my  opinion,  I  repeat,  is,  that  no  special  case  has 
been  made.  I  feel  the  less  reluctance  in  thus  deciding,  because  the  Court  may  here- 
after direct  an  inquiry  upon  any  reasonable  suggestion  that  evidence  has  come  on 
either  side  by  surprise.  'This  question  has  arisen  on  a  system  almost  entirely  new  ; 
a  system  containing  much  that  is  beneficial  and  [797]  useful,  but  still  one  of  novelty, 
and  it  cannot  therefore  be  matter  of  surprise  that  different  minds  should  have  viewed 
it  differently. 

The  Lord  Justice  Turner.  The  sole  ground  on  which  this  motion  can  be  rested 
is,  that  the  Plaintiffs  affidavits  have  been  filed  so  late  that  the  Defendant  had  not 
had  an  opportunity  of  answering  them.  Now  let  us  consider  under  what  circum- 
stances the  motion  is  made.  The  Defendant  has  by  the  bill  had  distinct  notice  of  the 
case  to  be  made  against  him.  He  therefore  has,  when  issue  is  joined,  the  means  of 
making  his  own  case  to  meet  the  case  on  the  other  side  ;  and  it  is  clearly  the  object 
of  the  Act  of  Parliament  and  of  the  orders,  made  under  it,  that  each  party  should  be 
bound,  independently  of  the  other,  to  make  out  his  own  case.  It  was  never  meant 
by  those  who  framed  this  Act  of  Parliament  or  these  orders  that  a  suit  should  be  put 
in  such  a  position  as  that  there  should  be  reply  upon  reply  upon  the  affidavits  to  be 
filed  on  one  side  or  the  other,  or  that  opportunity  shouhl  be  afforded  of  tampering 
with  the  witnesses  on  one  side  or  the  other,  by  making  it  incumbent  on  either  party 
to  file  his  affidavits  within  a  limited  time.  "The  old  rule,  upon  an  application  after 
publication  passed,  for  an  order  further  enlarging  it,  was  to  require  an  affidavit  to  be 
made  by  the  Defendant,  that  he  had  not  seen  the  depositions  of  the  witnesses  examined 
on  the  part  of  the  Plaintiff.  There  was  no  intention  by  the  recent  Act  or  the  orders 
made  under  it  to  alter  that  rule.  Their  language  does  not  require  it  to  be  altered, 
but  merely  gives  the  Court  power  to  enlarge  the  time  for  closing  the  evidence,  and 
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says  that  no  further  time  shall  be  given  without  special  leave  of  the  Court.  Cases 
may  arise  under  which  it  may  be  necessary  or  right  to  extend  the  time,  and  thus  to 
admit  further  evidence  ;  but  in  those  cases  special  grounds  must  be  [798]  shewn. 
The  affidavit  filed  in  the  present  case  raises  no  special  case  to  induce  the  Court  to 
interfere.  I  am  of  opinion  that  this  order  must  be  discharged,  but  as  a  diflference  of 
opinion  has  arisen  upon  a  system  entirely  new,  we  think  that  the  costs  of  both 
applications  should  be  costs  in  the  cause. 

[798]     Chester  v.  Rolfe.     In  the  Matter  of  George  Rutter,  a  Lunatic.     Before 
the  Lords  Justices.     Z)«f.  20,  1853. 

[S.  C.  23  L.  J.  Ch.  233 ;  18  Jur.  114 ;  2  Eq.  Rep.  19.] 

A  commission  de  lunatiro  inquirendo  was  issued  against  a  man,  on  the  petition  of  his 
wife,  and  he  was  found  lunatic,  and  died.  Held,  that  if  the  proceeding  was  for 
his  benefit,  the  solicitor  employed  in  it  by  the  wife  was  entitled  to  institute  a 
creditor's  suit  in  respect  of  his  costs. 

A  question  had  arisen  in  the  above  cause,  which  came  before  the  Master  of  the 
Rolls  upon  an  administration  summons,  and  His  Honour  desired  the  question  to  be 
mentioned  to  their  Lordships,  being  one  that  related  to  a  matter  in  lunacy  and  arising 
under  the  following  circumstances  : — 

On  the  8th  May  1852,  the  wife  of  Mr.  George  Rutter  instructed  Mr.  Chester,  a 
solicitor,  to  issue  and  prosecute  a  commission  in  lunacy  against  her  husband.  Mr. 
Chester,  pursuant  to  such  instructions,  prepared  a  petition  for  a  commission  in  which 
the  wife  was  the  Petitioner.  The  commission  issued  and,  under  it,  Mr.  Rutter  was 
found  a  lunatic,  or  person  of  unsound  mind,  and  incapable  of  conducting  his  affairs. 

It  had  been  at  first  intended  to  make  Mr.  Rutter's  children  Petitioners,  but 
information  was  obtained  at  the  office  in  lunacy,  that  if  the  wife  was  not  the 
Petitioner,  she  must  be  served  with  the  petition,  which  would  occasion  additional 
expense. 

Pursuant  to  an  order  of  their  Lordships  made  on  the  [799]  17th  of  November 
1852,  in  the  matter  of  the  lunacy,  on  the  petition  of  Mrs.  Rutter,  Mr.  Chester's  bill 
of  costs  therein  was  taxed  at  £156,  18s.  lid.,  which  included  £19,  3s.  4d.,  the  co.sts 
of  the  order  confirming  the  Master's  report,  appointing  a  committee  of  the  estate  and 
person  of  the  lunatic,  and  directing  such  committee  to  pay  to  the  wife  of  the  lunatic 
£20  per  annum  by  monthly  instalments.  The  taxed  bill  of  costs  also  included  £7,  19s. 
6d.  being  the  amount  of  the  costs  of  the  heir  at  law  and  next  of  kin  on  the  petition. 
The  lunatic  died  in  1853. 

Mr.  Chester  delivered  his  bill  of  costs  to  the  lunatic's  executors,  requesting 
payment,  and  on  their  failing  to  pay,  he  took  out  a  summons  against  them  for  the 
administration  of  the  lunatic's  estate  as  a  creditor  in  respect  of  the  amount  of  his 
bill. 

In  opposition  to  the  summons  the  Defendants  made  affidavits  stating  that  the 
commission  had  not  been  of  advantage  to  the  lunatic,  and  that  when  one  of  them 
was  informed  of  the  intention  to  apply  for  the  commission,  he  urged  upon  the 
lunatic's  wife  and  family  the  impropriety  thereof,  on  the  grounnd  that  the  lunatic's 
property  was  very  small,  and  that  the  nature  of  it  was  such  that  an  arrangement 
could  easily  be  made  for  its  protection  and  the  care  of  the  lunatic  without  the  aid  of 
a  commission. 

Mr.  Anderson  and  Mr.  Collins,  for  the  Plaintiff.  The  proceedings  were  taken  for 
the  benefit  of  the  lunatic,  by  the  instructions  of  his  wife,  and  the  costs  of  them 
constitute  a  debt  against  his  estate.  Ex  parte  Price  (2  Ves.  sen.  407),  Williams  v. 
Wentworth  (5  Beav.  325),  JFentumtli  v.  Tuhh  (1  Y.  &  C.  C.  C.  171  ;  2  Ibid.  537), 
Barnedey  v.  Powell  (Amb.  102). 

[800]  Mr.  Busk,  for  the  executors.  There  was  no  debt  due  from  the  lunatic,  who 
was  incompetent  to  contract  any.  Under  the  commission  your  Lordships  might  have 
allowed  the  costs,  if  the  proceedings  had  been  for  the  lunatic's  benefit.  We  deny 
them  to  have  been  so  here.     But  if  they  had  been,  still  they  are  no  debt  to  be 
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enforced  against  the  lunatic  or  his  estate.  The  Plaintift's  remedy  is  against  his 
employer.  The  cases  cited  do  not  apply.  In  all  of  tlieni  there  was  a  fund  in  the 
lunacy  or  in  Court,  upon  which  the  solicitor  had  a  lien  by  reason  of  its  having  been 
recovered  by  his  diligence.  Could  an  action  have  been  brought  by  the  Plaintiff 
against  the  lunatic,  if  he  had  recovered,  or  against  his  committee  (  The  circumstance 
that  the  Petitioner  for  the  commission  was  a.  feme  rocerte  will  not  make  the  debt  one 
due  from  the  lunatic.  The  Plaintiff  should  have  seen  that  she  had  a  next  friend  in 
the  proceedings  who  could  pay  the  costs. 

[The  Lord  Justice  Knight  Bruce  said  he  believed  that  it  was  not  usual  in 
such  cases  to  have  a  ne.xt  friend.  His  Lordship  consulted  the  registrar  in  hniacy, 
who  stated  that  it  was  not  the  practice  to  sue  for  a  commission  by  a  next  friend.] 

Mr  Anderson,  in  reply.  If  the  proceeding  was  for  the  benefit  of  the  lunatic,  the 
costs  of  it  constitute  a  good  demand  as  against  his  estate,  U'iUiamx  v.  Jl'entwijiih  (5 
Beav.  325).  The  expenses  are  necessaries  supplied  to  the  lunatic  ;  and  in  the  event 
of  the  death  of  the  lunatic,  are  payable  out  of  his  real  or  personal  assets,  Wentworth 
v.  Tubh  (1  Y.  &  C.  C.  C.  171).  Although  the  solicitor  may  not  be  able  to  bring  an 
action  [801]  against  the  lunatic  for  such  costs,  the  committee  has  a  lien  on  the 
lunatic's  estate  for  them,  and  the  right  of  the  client  is  that  of  the  solicitor,  Barnedeij 
V.  Powell  (Amb.  102);  Ex  parte  Price  (2  Ves.  sen.  •107).  The  wife  of  the  lunatic  was 
sufficiently  his  agent,  to  take  steps  for  his  protection. 

The  Lord  Justice  Knight  Bruce.  In  this  case  the  petition  for  the  commission 
was  that  of  the  lunatic's  wife.  How  the  case  would  have  stood  if  any  person  sui  juris 
had  been  the  Petitioner,  it  is  unnecessary  to  consider.  The  Petitioner  having  been 
the  wife  of  the  lunatic,  I  think,  on  the  assumption,  upon  which  we  are  now  hearing 
the  case,  that  the  proceedings  were  reasonable,  and  for  the  benefit  of  the  lunatic, 
that  the  solicitor  employed  by  the  wife  for  the  purpose,  is  entitled  to  stand  directly 
in  his  own  right  as  a  creditor  against  the  estate  of  the  lunatic  for  the  costs. 
Whether  the  amount  of  his  demand  ought  to  be  diminished  is  a  subject  for  future 
consideration  ;  and  when  brought  under  the  attention  of  the  Court  on  any  subsequent 
occasion  will  be  dealt  with.  At  present,  the  case  I  think  stands  in  such  a  position 
as  that  the  solicitor,  the  alleged  creditor,  is  entitled  to  call  on  the  executors  to  go 
into  the  merits. 

The  Lord  Justice  Turner.  I  entirely  concur  in  what  has  been  said.  Assum- 
ing the  proceedings  upon  the  commission  to  have  been  proper,  and  for  the  benefit 
of  the  lunatic,  I  think  the  solicitor  employed  therein  has  a  right  to  sue  in  order  to 
recover  his  costs  of  prosecuting  those  proceedings.  I  take  it  that  the  employment 
of  a  solicitor  by  the  person  issuing  the  commission,  and  the  acceptance  by  the  former 
of  such  employment,  is  on  the  faith  of  his  [802]  proper  costs  being  paid  out  of  the 
lunatic's  estate.  The  solicitor  accepting  the  employment  accepts  it  suliject  to  that 
condition,  and  looks  to  the  estate  for  payment  of  his  costs.  Lord  Hardwicke,  in 
Barnesleii  v.  Powell  (Amb.  102)  held,  that  the  right  which  the  committee  has  enures 
for  the  benefit  of  the  solicitor.  And  the  same  learned  Judge  in  the  subsequent  case 
of  Ex  parte  Price  (2  Ves.  sen.  407),  allowed  a  solicitor  a  lien  for  his  cost  upon  a  fund 
in  Court  belonging  to  the  lunatic,  that  solicitor  having  been  employed  to  take  out 
the  commission  by  a  person  who  had  become  bankrupt.  The  decision  also  in  ll'enl- 
wm-th  v.  Tithh  (1  Y.  *  C.  C.  C.  171)  supports  the  Plaintitf's  claim.  I  think,  therefore, 
there  can  be  no  doubt,  that  the  solicitor  has  this  right. 

The  Lord  Justice  Knight  Bruce.  We  think  that  the  Master  of  the  Rolls  has 
jurisdiction  to  enter  into  the  question  of  debt  in  the  suit. 

[803]     Lord  v.  Wightwick.     Before  the  Lords  Justices.     Nov.  22,  23, 

Dec.  22,  1853. 

[S.  C.  2  Eq.  Rep.  349  ;  23  L.  J.  Ch.  235.] 

A  testator,  entitled  to  realty  and  personalty,  including  a  leasehold  colliery,  gave  his 
general  residuary  estate  to  trustees,  in  trust  to  sell  at  a  convenient  time,  with  the 
approbation  of  his  son,  and  out  of  the  income  to  pay  the  testator's  daughter  for  her 
life  such  an  annuity  as  should    be  X200  a  year,  over  half   the  income  of   the 
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residuary  estate,  but  not  to  exceed  £600  a  year ;  and  so  that  any  annual  overplus, 
after  paying  £600  a  year  to  the  daughter  and  £400  a  year  to  the  son,  should  go  to 
the  son,  whom  the  testator  constituted  his  residuar}'  legatee,  and  appointed  co- 
executor  with  the  trustees.  The  trustees  disclaimed.  The  son  acted  in  the  trusts, 
and  did  not  sell  the  colliery,  but  carried  it  on  till  the  mines  were  exhausted,  paying 
out  of  his  own  monies  so  much  of  the  testator's  debts,  as  the  testator's  personal 
property,  other  than  the  colliery,  was  insufficient  to  satisfy,  and  paying  the 
daughter  £600  per  annum,  out  of  the  profits  of  the  colliery,  so  long  as  they 
lasted.    Held, — 

1.  That  although  the  sale  of  the  property  was  to  take  place  with  the  son's  appro- 
bation, he  was  not,  after  assuming  to  act  as  sole  trustee,  entitled  to  postpone  the 
sale  to  his  sister's  prejudice. 

2.  That  the  son  was  chargeable  with  the  value  of  the  colliery  at  the  end  of  a  year 
from  the  testator's  death,  and  with  interest  at  £4  per  cent.,  and  that  the  value 
ought,  under  the  circumstances,  to  be  calculated  at  the  aggregate  amount  of  the 
actual  annual  profits  treated  as  deferred  payments. 

This  was  an  appeal  from  a  decree  on  further  directions,  made  by  Vice-Chan- 
cellor  Kinder-slej'.  The  case  is  reported  below  in  the  1st  Volume  of  Mr.  Drewry's 
Reports,  p.  .576,  where  the  will  on  which  the  question  depended,  and  the  facts  of  the 
case,  are  fully  set  out.     The  following  is  a  short  abstract  of  them  ; — 

Thomas  Devey  "Wightwick  (the  testator  in  the  cause),  was  entitled  to  considerable 
real  and  personal  estate,  including  a  leasehold  colliery  and  some  canal  shares.  By 
his  will  he  devised  an  estate  called  Little  Bloxwich  to  his  son  Stubbs  Wightwick 
(the  Defendant),  and  he  gave  all  his  other  real  and  personal  estate  to  John  Fryer 
and  AVilliam  Tarratt,  their  heirs,  executors  and  assigns,  upon  trusts  thus  expressed  : 
"Upon  the  special  trust  and  confidence  that  they  the  said  John  Fryer  and  William 
Tarratt  or  the  survivor  of  them  or  the  heirs  executors  or  administrators  of  such 
survivor  do  and  shall  at  some  convenient  and  proper  period  with  the  approbation  of 
my  said  son  Stubbs  Wightwick  absolutely  sell  and  dispose  [804]  of  all  and  singular 
my  said  real  and  personal  estates  and  effects  and  after  converting  the  same  into  money 
stand  possessed  thereof  for  the  purposes  in  this  my  will  or  in  any  codicil  hereafter 
to  be  by  me  executed  named  or  to  be  named  that  is  to  say  by  the  ways  and  means 
aforesaid  or  by  mortgage  thereof  or  out  of  the  rents  and  proceeds  if  more  convenient 
raise  the  sum  of  £1000  and  place  the  same  out  at  interest  or  invest  it  in  the  funds 
for  the  benefit  of  my  granddaughter  Cecilia  Lord  as  hereinafter  mentioned  and 
subject  to  the  said  sum  of  £1000  to  the  use  of  my  said  granddaughter  upon  trust 
that  my  said  trustees  and  the  survivor  of  them  and  the  heirs  executors  and  admini- 
strators of  such  survivor  do  stand  seised  and  possessed  of  my  said  real  and  personal 
estate  for  the  purpose  of  raising  and  paying  in  the  next  place  one  annuity  or  yearly 
sum  of  £30  per  annum  unto  my  housekeeper  Ann  Beech  And  subject  as  aforesaid 
for  the  purpose  of  raising  and  paying  to  my  daughter  Lucy  Lord  such  an  annuity 
or  yearly  sum  for  and  during  the  term  of  her  natural  life  as  shall  be  £200  a  year 
over  and  besides  one-half  share  of  the  yearly  income  and  produce  of  my  real  and 
personal  estates  (exclusive  of  the  settled  estate  so  hereinbefore  limited  to  my  son)  my 
intention  being  that  my  said  daughter  shall  have  and  enjoy  an  equal  yearly  income 
with  my  son  during  the  term  of  her  natural  life  choosing  to  reckon  (perhaps  a  little 
overdone)  the  estate  I  have  hereinbefore  limited  to  him  in  fee  and  which  was  his 
late  mother's  jointure  at  £200  a  year."  "Provided  nevertheless  that  it  is  my  wish 
and  intention  that  my  said  daughter's  annuity  shall  in  no  case  exceed  the  sum  of 
£600  per  annum  and  that  any  overplus  in  produce  of  mj'  real  and  personal  estates 
so  given  and  devised  to  my  said  trustees  after  payment  of  £600  a  year  to  my 
daughter  and  £400  a  year  to  my  son  shall  go  and  be  paid  to  my  said  son.  And  I 
wish  it  to  be  understood  by  my  said  trustees  that  what  I  call  interest  and  produce 
[805]  of  my  personal  estate  is  not  the  income  derived  from  the  mines  but  the  profit 
arising  after  laying  by  and  deducting  thereout  at  least  10  per  cent,  per  annum  to  re- 
imburse and  pay  back  the  capital  expended  in  the  plants  and  necessary  wear  and  tear 
A-nd  my  mind  and  will  further  is  that  the  interest  of  the  £1000  so  hereinbefore 
given  to  my  said  trustees  for  the  benefit  of  my  granddaughter  shall  be  applied  by 
them  in  the  maintenance  of  my  said  granddaughter  until  her  age  of  twenty-one  years 
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or  day  of  marriage  which  shall  first  hapjjon  wht-ii  the  said  sum  of  £1000  shall  he 
paid  to  her  for  her  ahsolute  benefit  and  disposal  and  subject  to  the  raising  the  said 
sum  of  £1000  for  the  benefit  of  my  said  granddaughter  to  the  said  annuity  of  £30 
per  annum  to  my  said  housekeeper  and  the  said  aniunty  so  not  to  exceed  £()00  per 
annum  to  my  said  daughter  I  do  hereby  give  devise  bequeath  direct  limit  and 
appoint  all  my  real  and  personal  estate  and  eftocts  whatsoever  and  wheresoever  unto 
my  said  son  Stubbs  Wightwick  his  heirs  executors  administrators  and  assigns  to  hold 
to  him  my  said  son  Stubbs  \Mghtwick  his  heirs  executors  administrators  and  assigns 
for  ever  and  to  and  for  no  other  use  trust  intent  or  purpose  whatsoevei'.  And  I 
beg  leave  to  state  to  my  said  trustees  that  although  I  have  apparently  placed  a 
great  burden  on  their  shoulders  yet  it  must  be  obvious  to  them  that  my  son  on 
satisfactorily-  securing  out  of  any  specific  parts  of  my  property  m_v  granddaughter's 
daughter's  and  housekeeper's  respective  monies  and  annuities  he  may  be  let  into  the 
actual  possession  and  management  of  the  whole  of  my  property  without  throwing 
any  partictilar  trouble  on  mj'  said  trustees  And  I  do  hereby  appoint  my  said  son 
Stuljbs  Wightwick  and  the  said  John  Friar  and  William  Tarratt  executors  of  this 
my  last  will." 

The  two  trustees  disclaimed  and  renounced. 

[806]  The  son  alone  proved  the  will.  He  sold  and  converted  into  money  the 
personal  estate,  except  the  colliery  and  the  canal  shares.  He  carried  on  the  colliery 
until  it  was  worked  out,  and  the  profits  after  deducting  £10  per  cent.,  according  to  the 
directions  in  the  will,  amounted  to  £27,000.  The  personal  estate,  exclusive  of  the 
colliery  and  the  canal  shares,  was  insufficient  for  payment  of  the  te.stator's  debts. 
The  son  paid  the  deficiency  out  of  his  own  monies,  keeping  on  foot  the  debts  which 
he  had  so  paid  as  against  the  estate,  and  the  question  was  as  to  the  extent  of  his 
rights  against  the  estate  in  respect  of  those  payments,  and  of  his  liability  in  respect 
of  his  receipts  on  account  of  the  colliery  and  canal  shares. 

The  Plaintifl's  annuity  of  £600  per  annum  had  been  paid  so  long  as  the  colliery 
was  carried  on,  but  had  since  fallen  into  arrear. 

The  yice-Chancellor  decided  ; — First,  that  the  personal  estate  was  primarily 
applicable  to  pay  the  debts  in  exoneration  of  the  real  estate.  Secondly,  that  with 
regard  to  the  payment  of  flebts,  the  son  had  a  right  to  have  applied  in  payment  of 
those  debt.s,  permanent  personal  property  in  exoneration  of  the  wasting  personal 
property  which  consisted  of  the  leasehold  mines.  Thirdly,  that  the  £10  per  cent, 
deduction,  to  be  set  apart  to  restore  capital,  with  its  accumulations,  constituted 
personal  estate,  which  the  son  had  a  right  to  have  applied  to  pay  the  debts  in 
exoneration  of  the  wasting  property.  Fourthly,  that  in  respect  of  any  balances  which 
should,  upon  the  taking  the  further  account,  appear  to  be  due  to  the  son  in  respect 
of  over-payments  for  debts  beyond  the  assets  applicable  to  the  payment,  he  will  be 
entitled  to  interest  upon  all  those  balances. 

From  this  decree  both  parties  appealed,  the  Defendant  [807]  against  the  whole, 
and  the  Plaintiff  on  the  third  and  fourth  of  the  above  points. 

Mr.  Rolt,  Mr.  Campbell  and  Mr.  Chapman  Barber,  for  the  Plaintiff".  The  Plaintiff 
was  entitled  to  have  the  deficiency  of  the  income  in  any  one  year,  to  answer  the 
annuity  of  £600  a  year  made  good  out  of  the  surplus  of  former  years.  In  the 
accounts  the  colliery  must  be  taken  at  the  amount  which  it  has  produced,  for  the 
Defendant  by  improperly  omitting  to  sell  it,  has  prevented  its  value  from  being 
ascertained.  The  Defendant  cainiot  have  interest  on  the  delits  paid  by  him,  when 
none  is  allowed  on  the  Plaintiff's  annuity. 

They  referred  to  I'he  Drapers'  Cmnpani/  v.  Dans  (2  Atk.  211),  Teiv  v.  J-Jarl  of 
irintertm  (1  Ves.  jun.  i5\),  Aru/ersm  v.  Diojer  (1  Sch.  &  Lef.  301),  inilroch  v.  Butcher 
(16  Sim.  366),  Ji/lmer  v.  Ji/lmer  (1  Moll.  87). 

The  Solicitor-Genek.\l,  Mr.  Malins  and  Mr.  Welford,  for  the  Defendant. 

If  the  colliery  had  been  sold,  it  would  have  been  impossible  to  pay  the  Plaintiff 
the  annuity  of  £600.  The  proper  mode  of  taking  the  accounts  is  to  charge  the 
Defendant  with  the  value  at  the  testator's  death  with  interest. 

Mr.  Campbell,  in  reply. 

Dec.  22.  The  Lord  Justice  Knight  Bruce.  In  this  case  the  disclaimer  and 
renunciation  of  Mr.  Fryer  and  Mr.  Tarratt,  the  trustees  and  two  of  the  [808] 
executors  appointed  by  Mr.  Wightwick's  will,  which  was  proved  by  his  son  alone, 
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appears  to  me  not  an  immaterial  circumstance.  The  present  Mr.  Wightwick  chose 
to  act  solely  as  the  testator's  executor,  and  to  act  also  as  the  sole  trustee  of  the  will, 
with  respect  to  the  realty,  equally,  and  the  personalty  ;  and  so  undertook  the  task 
of  performing  duties  to  the  proper  fulfilment  of  which  his  interest  was  or  might  be 
opposed,  precluding  himself  from  the  possibility  of  making  profit  of  the  trust,  and 
from  the  possibility  of  withholding  (if  in  any  circumstances  he  could  have  withheld) 
"the  approbation"  mentioned  in  the  will  capriciously,  arbitrarily^  or  with  a  view  to 
the  interest  more  of  himself  than  of  his  sister.  How  the  matter  would  have  stood 
if  Mr.  Fryer  and  Mr.  Tarratt  or  either  of  them  had  accepted  and  acted  in  the 
executorship  and  trusteeship,  I  give  no  opinion ;  but  upon  the  undisputed  facts 
before  us,  taken  together,  including  of  course  the  amount  and  state  of  the  debts  and 
assets,  it  was,  I  conceive,  as  between  Mr.  Stubbs  Wightwick  and  his  sister,  the  duty 
of  the  former  with  all  convenient  speed  (that  is  to  say,  with  diligence  after  the 
testator's  death)  to  sell  and  convert  into  money  the  whole  of  his  convertible  personal 
property.  The  colliery,  however,  was  not  sold,  and  there  maj'  have  been  prudence 
in  not  selling  it.  Nevertheless,  as  I  apprehend,  it  follows  that  the  capital  of  the 
testator's  personal  estate  must  substantially  in  some  shape  have  the  benefit  of  the 
whole  of  the  clear  income  and  proceeds  of  the  colliery  until  the  time  when  in  1840 
it  was  worked  out.  If  this  is  so,  every  difficulty  in  the  case  probably  is  removed. 
The  Defendant  must,  I  conceive,  be  allowed  his  reasonable  expenditure  on  the 
colliery,  to  the  same  extent  as  if  it  had  been  in  every  sense  proper  for  him  to  continue 
it  and  carry  it  on  for  his  sister's  benefit  and  his  own.  Observations,  similar  in 
principle,  must  be  applicable,  I  think,  to  the  canal  shares,  which  are  still  a  subsisting 
property. 

[809]  These  views,  in  which  my  learned  brother  agrees,  have  rendered  it  incumbent 
on  us  to  redraw  the  order,  on  further  directions,  which,  after  more  than  one  ineffectual 
sketch  by  each  of  us,  we  have,  as  we  hope,  succeeded  in  doing. 

His  Lordship  will  state  the  minutes,  the  result  of  considerable  deliberation  by  us. 
They  do  not  include  any  provision  for  interest  on  arrears  (if  any),  an  omission 
intentional  on  our  part.  But  they  do  contain,  advdsedly,  a  direction  in  favour  of  the 
Plaintiff,  as  to  her  costs  of  the  suit,  from  its  commencement  to  this  time,  except  those 
of  her  appeal — as  to  which  there  will  be  no  costs  on  either  side.  She  will  take  back 
her  deposit,  and  receive  on  account  her  brother's  deposit. 

My  reasons  for  concurring  in  disposing  of  the  costs,  as  we  now  dispose  of  them, 
consist  (in  addition  to  what  I  have  stated)  of  the  circumstance  that,  under  the  will 
(subject  only  to  the  Plaintiff's  title  to  a  portion  of  the  income  of  the  testator's 
property  during  her  life,  and  to  the  small  life  annuity  of  Mrs.  Beech),  the  whole  of 
the  property  belongs  absolutely  to  the  Defendant,  Mr.  Wightwick,  beneficially  as  well 
as  legally  ;  the  legacy  of  the  Plaintiff's  daughter  having  been  paid,  and  the  further 
circumstance,  that  this  Defendant,  who,  as  a  trustee  for  the  Plaintiff  owed  duties  to 
her  not  performed,  has  been  throughout,  if  not  wholly  wrong,  at  least  much  more  in 
the  ■wrong  than  she  has  been. 

The  provisional  order  allowing  her  £400  a  j^ear  will  be  continued. 

The  Lord  Justice  Turner  (after  reading  the  material  parts  of  the  will)  said  : — 
If  the  property  had  been  sufficient  for  the  purpose,  the  proper  course  would  have 
been  to  [810]  set  apart  £6666,  13s.  4d.  consols  for  the  daughter's  annuitj'.  And  if 
the  son  had  desired  to  be  let  into  possession,  double  that  amount  must  have  been  set 
apart  for  answering  the  daughter's  annuity  of  £400  a  year. 

The  son  would  then  have  had  a  right  to  insist  on  the  mine  being  carried  on,  and 
the  property  would  have  been  held  by  the  trustees  in  trust  to  raise  £1000  then  to 
pay  Mrs.  Beech's  annuity,  then  to  pay  the  daughter  £200  a  year,  and  divide  the 
surplus  income  between  the  son  and  the  daughter  equally,  if  under  £800,  but  if  it 
should  exceed  that  sum  then  upon  trust  to  pay  £400  to  the  daughter  and  the  rest  to 
the  son.  The  trustees  did  not  act  in  the  trust,  and  the  son  assumed  the  trust.  He 
must,  consequently,  be  in  the  same  position  as  that  in  which  the  trustees  would  have 
been. 

So  matters  would  have  stood  if  the  property  had  been  sufficient  for  payment  of 
the  debts.  This,  however,  was  not  the  case.  There  were  debts,  and  the  personal 
estate  could  not  reach  the  trustees  until  the  debts  were  paid.  The  son  as  executor 
was  bound  to  paj'  the  debts  before  handing  over  the  personal  estate  to  the  trustees. 
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The  whole  personal  estate  in  the  hands  of  the  son,  therefore,  ought  to  have  l)een 
converted  and  the  debts  paid  out  of  the  proceeds. 

The  son,  however,  did  not  make  the  conversion,  hut  assumed  to  deal  with  the 
property  as  trustee  before  the  trust  arose.  Large  profits  aro.se,  and  were  dealt  with 
as  if  arising  under  the  trust.  They  could  not,  however,  properly  he  so  dealt  with, 
since  the  capital  from  which  they  arose  never  l)elonged  to  the  trust.  That  capital 
and  all  the  profits  which  arose  from  it,  ought  to  go  back  to  [811]  the  fund  from 
which  it  was  diverted,  namely,  the  general  personal  estate. 

There  is  no  specific  be(juest  of  any  part  of  the  personal  estate  to  alter  this, 
nor  is  there  any  specific  bequest  to  the  trustees,  though  there  might  have  been  a 
right  to  enjoy  in  specie  under  the  trust  when  and  so  far  as  the  trust  arose. 

The  case  was  spoken  to  on  a  subsequent  day  upon  the  miiuites,  which  after 
considerable  discu.ssion  were  ultimately  settled  as  follows : — 

I)eclare,  that  the  personal  estate  of  Thomas  Devey  Wightwick,  the  testator  in  the 
pleadings  named,  was  the  primary  fund  for  the  payment  of  his  funeral  and  testa- 
mentary expenses  and  debts,  and  declare,  that  it  was  the  duty  of  the  Defendant 
Stubbs  Wightwick,  as  the  executor  of  the  said  testator,  to  apply  the  said  personal 
estate  in  the  payment  of  the  said  expenses  and  debts,  before  applying  the  same  or 
any  part  thereof  upon  the  trusts  declared  ]>y  the  said  testator's  will. 

Declare,  that  the  Defendant  having  assumed  to  himself  the  execution  of  the  trusts 
of  the  said  will,  was  not  entitled  to  derive  to  himself  any  benefit  from  the  execution 
thereof. 

Declare,  that,  having  regard  to  the  condition  and  amount  of  the  said  testator's 
personal  estate,  and  to  the  amount  of  his  debts  as  appearing  by  the  said  Master's 
report  dated  the  first  day  of  June  18.50,  the  whole  of  the  said  personal  estate  includ- 
ing the  colliery  and  canal  shares  in  the  said  report  mentioned,  ought  to  have  been 
[812]  sold  and  converted  into  mone}%  in  order  to  the  payment  of  the  said  expenses 
and  debts. 

Inquire  what,  at  the  end  of  one  year  next  after  the  death  of  the  said  testator,  was 
the  amount  of  the  said  testator's  personal  estate  which  had  then  been  realized,  and 
the  value  of  such  parts  thereof  including  the  said  colliery  and  canal  shares  as  had  not 
then  been  realized. 

Declare,  that,  in  making  the  aforesaid  inquiry,  the  said  colliery  ought  to  be  valued 
at  a  sum  equal  to  the  aggregate  amount  of  the  net  profits  which  were  made  therefrom 
in  the  year  next  after  the  death  of  the  said  testator,  and  of  a  sum  equal  to  the  value 
of  the  several  and  respective  amounts  of  the  net  profits  which  were  made  therefrom 
in  each  year,  from  the  termination  of  the  .said  first  year  up  to  and  including  the  year 
18-tO,  reckoning  such  several  and  respective  amounts  as  deferred  payments  accruing 
due  respectively,  at  the  termination  of  the  several  years  in  which  the  same  were 
respectively  realized  ;  and  let  the  value  of  such  deferred  payments  be  ascertained 
accordingly. 

Declare,  that,  in  making  the  aforesaid  inquiry,  the  canal  shares  ought  to  be  valued 
at  a  sum  equal  to  the  present  value  thereof,  together  with  a  sum  equal  to  the  aggre- 
gate amount  of  the  net  income  made  therefrom  in  the  year  next  after  the  death  of 
the  .said  testator,  and  of  a  sum  equal  to  the  value  of  the  several  and  respective 
amounts  of  the  net  income  which  has  been  made  therefrom  in  each  year,  from  the 
termination  of  the  said  first  year,  reckoning  such  several  and  respective  amounts  of 
net  income  as  deferred  payments  accruing  due  respectively  at  the  termination  of  the 
several  years  in  which  the  .same  were  respectiveh'  realized,  after  allowing  to  the  .said 
Defendant  the  advances  made  by  him  in  respect  of  [813]  the  allocation  monies  in  the 
said  report  mentioned,  and  interest  thereon  at  the  rate  of  £i  per  cent,  per  annimi, 
from  the  time  when  such  allocation  monies  were  respectively  paid  ;  and  let  the  value 
of  the  said  canal  shares  be  a.scertained  accordingly. 

Declare,  that  the  personal  estate  of  the  .said  testator,  which  ought  to  have  been 
held  upon  the  trusts  declared  by  the  said  will,  consists  of  what,  upon  the  making  of 
the  said  inquiry,  shall  be  found  to  be  the  amount  and  value  of  the  said  testator's 
personal  estate  and  eflFects  realized  and  unrealized,  as  aforesaid,  after  deducting  there- 
from the  amount  of  the  said  testator's  funeral  and  testamentary  expenses  and  debts, 
and  of  any  interest  which  accrued  upon  any  of  the  said  debts,  in  the  year  next  after 
the  death  of  the  .said  testator. 
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Inquire  what  was  the  amount  of  the  said  testator's  personal  estate  which  ought  to 
have  been  held  upon  the  trusts  declared  by  the  said  will,  having  regard  to  the  afore- 
said declarations. 

Declare,  that  the  said  Defendant  ought  to  be  charged  Avith  interest  at  the  rate  of 
£i  per  cent,  per  annum,  upon  such  amount  from  the  end  of  one  year  next  after  the 
death  of  the  said  testator. 

Declare,  that  the  capital  of  the  property  which  ought  to  have  been  held  upon  the 
trusts,  declared  by  the  said  will,  consists  of  all  the  said  testator's  real  estates,  other 
than  those  by  the  said  will  appointed  to  the  said  Defendant  under  the  power  of 
appointment  therein  referred  to,  and  of  what  upon  the  inquiry  aforesaid  shall  be 
found  to  be  the  amount  of  the  said  testator's  personal  estate  which  ought  to  have 
been  held  upon  such  trusts,  and  that  the  income  of  the  said  testator's  real  and  personal 
estate,  [814]  which  ought  de  anno  in  annum  to  have  been  held  and  applied  upon  the 
said  trusts,  consists  in  the  first  year  next  after  the  death  of  the  said  testator,  of  the 
rents  and  profits  of  the  said  real  estates,  and  after  the  expiration  of  the  same  first 
year  of  the  said  rents  and  profits,  and  of  the  interest  with  which  the  said  Defendant 
is  chargeable  as  aforesaid. 

Declare,  that  such  annual  income  ought  in  the  first  place  to  have  been  applied  in 
payment  of  interest  at  £4  per  cent,  per  annum  upon  the  legacy  of  £1000  given  to 
Cecilia  Lord  the  said  testator's  granddaughter  until  she  attained  the  age  of  twenty- 
one  years,  and  that  upon  her  attaining  that  age  the  said  legacy  of  £1000  was  payable 
and  ought  to  have  been  paid  out  of  the  capital  of  the  said  real  and  personal  estate 
which  ought  to  have  been  held  upon  the  trusts  aforesaid,  pro  rata,  according  to  the 
respective  value  and  amount  of  such  real  and  personal  estate. 

Declare,  that,  subject  as  aforesaid,  the  said  annual  income  ought  to  have  been 
applied  in  paj'ment  to  the  said  Ann  Beech  of  the  annuity  of  £30  given  to  her,  and 
then  in  payment  to  the  said  Plaintift'  of  the  annuity  of  £200  given  to  her,  and  that 
the  said  Plaintiff  was  and  is  further  entitled  to  one  moiety  or  equal  half-part  of  the 
surplus  of  the  said  annual  income  after  such  payments  thereout  as  aforesaid,  to  an 
amount  not  exceeding  £-1:00,  over  and  above  the  said  annuitj'  of  £200. 

Declare,  that  any  deficiency  of  the  rents  and  profits  of  the  said  real  estates  in  the 
first  year  next  after  the  death  of  the  said  testator,  for  payment  of  the  said  annuity 
of  £200,  was  chargeable  in  favour  of  the  said  Plaintiff,  upon  the  capital  of  the  said 
real  and  personal  estate  which  ought  to  have  been  held  upon  the  trusts  aforesaid 
accord-[815]-ing  to  the  then  respective  value  and  amount  of  such  real  and  personal 
estate. 

Inquire  whether  any  and  what  part  of  the  Great  Bloxwich  estate  in  the  pleadings 
of  this  cause  mentioned  has  been  sold,  and  when  and  by  whom  and  for  what  amount, 
and  what  was  the  net  amount  of  the  proceeds  of  such  sale  (if  any),  after  deducting 
the  expenses  attending  the  same,  and  when  and  by  whom  such  net  proceeds  were 
received,  and  how  the  same  were  applied. 

Inquire  what,  having  regard  to  the  declarations  aforesaid,  was  the  amount  of  the 
income  which  in  each  j^ear  since  the  death  of  the  said  testator  ought  to  have  been 
held  and  applied  upon  the  trusts  of  the  said  will ;  and  what,  ha\ing  regard  as  afore- 
said, was  the  amount  which  in  each  year  since  the  death  of  the  said  testator  ought  to 
have  been  paid  to  the  said  Plaintiff  in  respect  of  her  said  annuity  of  £200,  and  her 
moiety  of  the  surplus  income  ;  and  what  (if  anything)  is  now  due  to  the  said  Plaintiff 
in  respect  of  her  said  annuity  and  moiety  of  income,  having  regard  to  the  payments 
which  have  been  made  to  her  and  to  what  she  is  chargeable  with  for  housekeeping. 

Reserve  the  consideration  of  the  question  whether  the  Plaintiff  is  entitled  to  any 
and  what  increase  of  her  annuity  in  case  it  shall  appear  that  any  part  of  the  said 
Great  Bloxwich  estate  has  been  sold. 

Declare,  that  the  Defendant  Stubbs  Wightwick  is  not  entitled  to  any  costs  of  this 
suit  up  to  the  present  time  except  his  costs  of  the  two  petitions  of  appeal.  And  that 
the  Plaintiff's  costs  of  this  suit  up  to  the  present  time,  including  her  costs  of  the 
said  two  petitions  of  appeal,  and  the  Defendant's  costs  of  the  said  two  petitions  of 
appeal,  ought  to  be  paid  out  of  the  capital  of  the  real  and  personal  estate,  which 
ought  to  have  been  held  upon  the  trusts  aforesaid. 
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[816]  Wells  v.  Wales.  Before  the  Lord  Chancellor  Lord  Cran worth.  Jan.  31,  18.55. 

[S.  C.  3  W.  R.  217.] 

Special  order  made  by  the  Lord  Chancellor,  that,  instead  of  the  .sum  payable  under 
the  6th  Order  of  2.5th  October  1852,  as  a  further  fee  for  the  certificate  upon  the 
passing  of  a  receiver's  and  manager's  account,  there  should  be  paid  such  a  fee  as 
the  Judge  to  whose  Court  the  cause  was  attached  should  think  reasonable. 

In  another  case  the  Lord  Chancellor  directed  the  fee,  under  the  same  order,  to  be 
paid  on  each  £100  of  the  net  profits  of  the  business  over  which  the  receiver  an<l 
manager  had  been  appointed. 

By  the  schedule  to  the  6th  of  the  Orders  of  the  25th  of  October  1852,  it  is  ordered, 
that  the  fees  to  be  collected  by  means  of  stamps  in  the  Judge's  chambers,  shall  be  : — 
"For  every  certificate  or  report  £1,  and  for  every  certificate  upon  the  passing  of  a 
receiver's  and  consignee's  account  a  further  fee,  in  respect  of  each  £100  received,  of 
ten  shillings." 

The  above-mentioned  orders  purport  to  be  made  in  pursuance  of  the  Act  15  it  16 
Vict.  c.  80  ;  by  the  38th  section  of  which  Act  it  is  provided,  "that  no  greater  amount 
of  fees  shall  be  payable  by  the  suitors  of  the  said  Court  to  the  oificers  thereof,  in 
respect  of  the  business  to  be  conducted  before  the  Master  of  the  Rolls  and  the  Vice- 
Chancellors  respectively  sitting  at  chambers,  and  their  respective  chief  clerks,  than 
is  now  levied  in  respect  of  similar  or  analogous  business  in  the  Masters'  offices." 

By  an  order  made  in  the  above  cause,  the  Defendant,  who  was  one  of  the  executors 
and  trustees  of  the  will  of  the  testator,  was  appointed  receiver  of  the  rents  and  profits 
of  the  real  and  also  of  the  outstanding  personal  estate  of  the  testator,  and  manager  of 
the  testator's  business,  without  giving  security  and  without  salar}' ;  and  he  was 
directed  to  carry  on  the  business  with  the  personal  estate  of  the  testator,  and  to  pass 
his  accounts  yearly  before  the  Judge. 

The  receiver  brought  in  his  first  yearly  account  to  be  passed,  from  which  it 
appeared  that  the  gross  amount  of  receipts  during  the  year  amounted  to  £1G,000  and 
up-[817]-wards  ;  and  upon  this  sum  the  Vice-Chancellor  Stuart's  chief  clerk  required 
payment  of  10s.  in  respect  of  each  £100  received  pursuant  to  the  above  order. 

On  the  part  of  the  receiver  it  was  contended,  that  the  «</  valorem  duty  of  10s.  per 
cent,  was  payable  not  in  respect  of  the  gross  receipts,  but  only  in  respect  of  the  actual 
profit  derived  from  the  business  during  the  year  (that  is  to  say),  on  £1183,  2s.  2d. ; 
that  a  distinction  must  be  drawn  between  the  Defendant's  receipts  as  manager  and 
his  receipts  as  receiver ;  that  in  managing  the  business  he  was  performing  the  same 
duties  as  would  have  been  performed  by  the  trustees  of  the  will,  if  they  had  continued 
to  carry  on  the  trade  ;  that  they  would  ha\'e  passed  their  accounts  and  paid  the 
profits  only  to  the  receiver,  upon  which  alone  the  (kI  valorem  duty  would  have  been 
payable  under  the  above  order ;  that  the  union  of  the  two  characters  of  manager  and 
receiver  in  the  same  person  did  not  affect  the  result  and  make  a  larger  amount  of 
duty  payable  than  would  have  been  payable  if  one  person  had  been  manager  and 
another  receiver. 

The  chief  clerk,  however,  declined  to  alter  his  view  of  the  matter,  and  the  point 
being  referred  to  the  Vice-Chancellor,  he  confirmed  the  chief  clerk's  decision. 

Mr.  Speed  now  renewed  the  application  before  the  Lord  Chancellor,  and  asked  for 
an  order  authorizing  the  officer  of  the  Court  to  receive  the  ad  valorem^  duty  on  the 
amount  of  the  actual  profits  only. 

The  Lord  Chancellor  [Cranworth].  Under  the  circumstances  of  the  present 
case,  I  shall  make  a  special  order  that  instead  of  the  sum  payable  as  a  further  fee  for 
the  certificate  on  the  passing  of  this  receiver's  accounts,  there  shall  be  paid  such  a  fee 
as  the  [818]  Judge,  to  whose  Court  this  cause  is  attached,  shall  think  reasonablo.(l) 

(1)  Wastell  V.  Leslie. — On  the  12th  January  1853,  a  similar  application  was  made 
to  the  Lord  Chancellor  by  Mr.  Speed,  in  the  case  of  IJ'adell  v.  Leslie,  where  a  manager 
and  receiver  had  been  appointed  for  the  purpose  of  carrying  on  the  business  of  a 
lunatic  asylum.     In  that  case  it  appeared  that    the  average  annual  income  of  the 
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asylum  was  about  £14,000  per  annum,  and  the  annual  expenditure  about  £12,000, 
leaving  a  yearly  profit  of  £2000.  On  the  16th  February  1853,  his  Lordship  having 
in  the  meantime  considered  as  to  the  propriety  of  making  a  new  order  to  modify  the 
existing  order,  or  of  making  a  special  order  to  meet  the  exigency  of  the  case,  directed 
the  fee  of  10s.  to  be  paid  on  each  £100  of  the  net  profits. 

[818]  Vivian  r.  Cochrane.  Before  the  Lord  Chancellor  Lord  Cranworth,  assisted 
bv  Mr.  Justice  Wightman  and  Mr.  Baron  Martin.  Dec.  11,  1854;  Jan.  31, 
Feb.  2,  1855. 

[S.  C.  25  L.  J.  Ch.  553  ;  1  Jur.  N.  S.  809  ;  3  AV.  R.  254.] 

By  the  decree  made  under  the  London  Tithe  Act  (37  Hen.  8,  c.  12),  it  is  provided, 
that  the  inhabitants  of  London  shall  pay  2s.  9d.  in  the  pound  for  tithe  upon  the  rent 
reserved  ;  or  if  a  less  rent  is  reserved  by  reason  of  any  fine,  or  if  the  owners  are 
also  occupiers,  then  the  tithe  is  to  be  paid  at  the  same  rate  upon  the  rent  at  which 
the  premises  were  last  letten  for  without  fraud  or  covin.  Held,  that  the  decree 
assumes  that  every  house  has  a  rent  attached  to  it  or  representing  it,  and  except  in 
case  of  invariable  rents  which  have  remained,  or  are  assumed  to  have  remained, 
unchanged  since  the  passing  of  the  Act,  the  word  rent,  as  there  used,  means  rack 
rent,  and  where  the  house  is  not  let,  it  means  the  full  value  to  let. 

The  Defendant  was  the  lessee  of  premises  in  London,  which  were  let  for  a  term  of 
sixty  j'ears  at  a  reserved  rent  (including  insurance)  of  £102,  10s.,  in  consideration 
of  the  lessee  laying  out  £2000  in  building  thereon  ;  the  improved  annual  value  of 
the  property  after  the  building  was  completed  was  £250.  Held,  that,  under  the 
statute,  the  Defendant  must  be  considered  as  owner  of  the  house  during  the  term, 
and  that  the  tithe  must  be  paid  at  2s.  9d.  in  the  pound  on  the  full  annual  value 
of  £250. 

The  second  resolution  in  Slidmore  v.  Bell,  2d  List.  660,  to  the  effect  that  such  houses 
as  were  never  letten  to  farm,  but  inhabited  by  the  owner,  is  casus  omissus,  and 
shall  pay  no  tithes  by  force  of  the  decree,  is  not  now  law. 

This  was  an  appeal  by  the  Defendant  from  the  decree  of  the  Vice-Chancellor 
Wigram,  made  on  the  24th  December  1844.  The  case  is  reported  in  the  Fourth 
Volume  of  Mr.  Hare's  Reports,  page  167. 

The  question  in  the  cause  arose  upon  the  construction  of  the  decree  made  under 
the  London  Tithe  Act  (37  Hen.  8,  c.  12),  which  provides  for  the  payment  of  2s.  9d. 
[819]  in  the  pound  for  tithes  upon  the  rent  reserved  ;  or  if  a  less  rent  is  reserved  by 
reason  of  a  fine  or  of  the  owners  being  occupiers,  then  upon  the  rent  at  which  the 
premises  were  last  letten  for,  without  fraud  or  covin.  The  Vice-Chancellor  held, 
under  the  circumstances  of  this  case,  that  the  rent  contemplated  by  the  statute  was 
to  be  calculated  upon  the  annual  value  to  let,  and  not  upon  the  rent  actually 
received. 

The  Defendant  originally  appealed  to  the  Lord  Chancellor,  Lord  Truro,  before 
whom  the  appeal  was  heard  in  July  1851.  On  the  11th  November  1851,  his  Lord- 
ship, without  deciding  the  question,  made  the  following  observations  in  directing  a 
case  for  the  opinion  of  the  Court  of  Common  Pleas.  After  shortly  stating  the  facts 
which  are  more  fully  given  below,  his  Lordship  proceeded  : — "  The  question  in  this 
cause  is  of  a  very  general  nature,  and  must  be  applicable  to  a  great  many  cases,  and 
it  is  one  of  pure  law,  depending  wholly  on  the  construction  of  the  Act  of  Parliament  ; 
and  such  being  the  nature  of  the  question,  and  its  applicability  to  so  many  cases,  I 
have  resolved  to  send  a  case  for  the  opinion  of  the  Court  of  Common  Pleas.  I  should 
be  sorry  to  add  to  the  expense  of  this  litigation,  but  there  are  no  facts  in  dispute, 
and  the  case  turns  upon  the  construction  of  four  clauses  of  the  Act,  and  I  think  I 
consult  the  interest  of  the  parties  in  the  cause  as  well  as  the  public  interest  by  taking 
this  course,  as  the  expense  of  the  case  bears  no  proportion  whatever  to  the  expense 
which  would  be  occasioned  by  an  appeal  to  the  House  of  Lords,  which  it  is  highly 
probable  would  follow  upon  my  decision.  I  would  only  observe  that  the  judgment 
of  the  Court  below  in  this  case  is  either  misreported,  or  the  learned  Judge  decided 
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upon  an  impression  that  the  facts  of  the  case  were  materially  diflferent  from  what  hv 
the  statement  of  the  case  they  appear  in  truth  to  have  been,  and  the  judgment  [820] 
seems  to  follow  from  reasoning  which  resulted  from  the  incorrect  view  of  the  real 
facts.  The  judgment  is  founded  upon  the  supposed  fact  that  no  house  was  in  exist- 
ence at  the  time  the  lease  was  granted,  and  that  therefore  the  rent  reserved  could  not 
be  treated  as  a  rent  of  the  house  which  was  built  after  the  lease  was  granted  ;  where- 
as the  lease  itself  recites  the  fact  that  the  hou.se  had  been  rebuilt  before  the  lease  was 
granted  at  an  expense  of  £2000.  The  mistake  appears  to  have  arisen  from  confounding 
an  agreement  which  had  been  entered  into  before  the  houses  were  built  with  the  lease 
which  was  granted  after  the  houses  were  built.  How  far  that  mistaken  view  of  the 
facts  influenced  the  judgment  I  am  not  prepared  to  say,  or  perhaps  the  report  itself 
may  be  incorrect.  The  opinion  of  the  Court  of  Common  Pleas  may  be  taken  at  a 
comparatively  trifling  expense,  and  the  present  state  of  busine.ss  ensures  a  speedy 
decision.     Therefore,  let  a  case  be  sent  to  the  Court  of  Common  Pleas." 

The  parties  not  having  agreed  upon  the  form  in  which  the  case  was  to  be  sub- 
mitted to  the  Court  of  Common  Pleas,  before  the  passing  of  the  Act  15  &  10  Vict.  c. 
86  (by  the  62d  section  of  which  a  Court  of  Equity  is  empowered  to  determine  the 
legal  rights  of  parties  without  directing  a  trial  at  law),  it  was  arranged  that  the 
appeal  should  be  heard  by  consent  of  the  Lord  Chancellor  before  his  Lordship, 
assisted  by  two  of  the  Judges  of  the  Courts  of  Common  Law.  His  Lordship  having 
accordingly  invited  the  attendance  of  Mr.  Justice  Wightman  and  Mr.  Baron  Martin 
to  assist  in  the  determination  of  the  question,  those  learned  Judges  now  attended. 
The  facts  of  the  case,  together  with  all  the  arguments  and  authorities  cited,  are  so 
clearly  and  fully  stated  in  the  joint  opinion  which  was  delivered  by  Mr.  Justice 
Wightman  on  behalf  of  Mr.  Baron  Martin  and  himself,  that  it  would  be  superfluous 
to  make  any  other  report. 

[821]  Mr.  Daniel  and  Mr.  Speed  appeared  for  the  Plaintiff,  the  rector,  in  support 
of  the  Vice-Chancellor's  decree. 

Mr.  Malins  and  Mr.  A.  J.  Lewis,  for  the  Defendant,  the  Appellant. 

Mr.  Daniel,  in  reply. 

At  the  conclusion  of  the  argument  the  learned  Judges  desired  time  to  consider 
the  question  which  had  been  submitted  to  them,  and  on  the  31st  January  1855,  Mr. 
Justice  Wightman,  on  behalf  of  Mr.  Baron  Martin  and  himself,  delivered  the  following 
joint  opinion  :— 

Jan.  31,  1855.  My  Lord,  your  Lordship  having  requested  my  brother  Martin 
and  myself  to  hear  the  case  argued  and  give  our  opinions  upon  it,  I  have  now  to 
state  to  your  Lordship  that  we  are  agreed  in  the  opinion  which  I  now  proceed  to 
deliver  to  your  Lordship. 

The  Plaintiff  in  this  case  is  the  rector  of  the  parish  of  St.  Peter  Le  Poer,  in  the 
City  of  London,  and  the  Defendant  represents  the  National  Bank  of  Ireland, 
occupying  the  house  No.  13  Old  Broad  Street,  within  the  parish.  The  question  in 
the  cause  is,  whether  the  Plaintiff",  as  rector  of  the  parish,  is  entitled  to  2s.  9d.  in  the 
pound  upon  £250,  the  annual  value  of  the  premises  to  let,  or  upon  £102,  10s.,  the 
rent  paid  for  them  to  the  Governors  of  Christ's  Hospital. 

It  appears  that  in  1802  the  Treasurer  of  Christ's  Hospital  agreed  with  one  James 
Stewart  to  let  to  him  the  site  of  the  house  in  question  in  Old  Broad  Street,  upon 
which  old  houses  had  stood,  for  the  term  of  sixty  years  [822]  from  1803,  at  the  rent 
of  £84  and  £3  a  year  for  insurance,  he  agreeing  to  lay  out  £2000  in  building  a  new 
house  on  the  same  site.  Stewart  assigned  his  interest  in  the  agreement  to  Lee,  and 
he  to  Harman. 

In  1807  the  Governors  of  Christ's  Hospital,  by  an  indenture  (reciting  the  agree- 
ment), in  consideration  that  Stewart,  Lee  and  Harman,  or  some  of  them,  had  ex- 
pended more  than  £2000  in  rebuilding  the  premises,  and  in  consideration  of  the  rents 
and  covenants,  demised  the  house  No.  13  Old  Broad  Street  (the  house  in  question) 
to  Harman  for  fifty-seven  years  at  the  yearly  rent  of  £92,  10s.,  which  was  made  up 
by  adding  £8,  10s.  (the  land  tax  which  had  been  redeemed  by  the  lessors)  to  the 
£84,  the  rent  specified  in  the  agreement,  and  the  further  annual  sum  of  £10  for 
insurance  instead  of  £3,  making  together  £102,  10s. 

In  1838,  after  some  mesne  assignments,  the  premises  in  question,  being  the  house 
No.  13  Old  Broad  Street,  were  assigned  to  trustees  on  behalf  of  the  National  Bank 
in  consideration  of  £1950  paid  by  them  to  the  assignor. 
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It  does  not  appear  that  the  premises  in  question,  or  any  previously  existing  on 
the  same  site,  were  ever  let  at  a  higher  rent  than  £102,  10s. 

The  case  was  heard  before  us  upon  appeal  to  the  Lord  Chancellor  from  the  decree 
of  the  Vice-Chancellor  Wigrani,  who  was  of  opinion  that  the  Plaintiff  was  entitled  to 
2s.  9d.  in  the  pound  upon  the  annual  value  of  the  premises,  which  was  agreed  to  be 
£2.50,  and  not  upon  the  rent  paid  by  the  occupants. 

The  claim  of  the  Plaintiff  is  founded  upon  the  decree  made  in  pursuance  of  the 
statute  37  Hen.  8,  c.  12,  and  [823]  which  by  the  statute  is  to  have  the  force  of  an 
Act  of  Parliament. 

The  decree  was  made  in  the  year  1545,  and  by  it  the  inhabitants  of  the  city  are 
to  pay  their  tithes  to  the  parsons  and  vicars  of  the  city  after  the  rate  of  2s.  9d.  of 
every  20s.  rent  by  the  year  of  all  houses,  shops,  warehouses,  cellars,  stables  and 
every  of  them,  within  the  city,  and  so  above  the  rent  of  20s.  by  the  year,  ascending 
from  10s.  to  20s.  according  to  the  rate  aforesaid. 

By  the  3d  clause,  if  a  lease  is  made  of  any  dwelling-house,  &c.,  by  fraud  or 
covin,  reserving  less  rent  than  accustomed,  or  without  any  rent  reserved  by  reason 
of  a  fine  or  income  paid  beforehand,  or  by  any  other  fraud  or  covin,  the  tenant  shall 
pay  for  tithes  according  to  the  quality  of  such  rents  as  the  same  were  last  let  for, 
without  fraud  or  covin,  before  the  making  of  such  lease. 

By  the  4th  clause,  every  owner  of  a  house,  &c.,  occupying  the  same  himself,  shall 
pay  for  tithes  after  the  quantity  of  such  yearly  rent  as  the  same  were  last  let  for, 
without  fraud. 

By  the  7th  clause,  if  houses,  &c.,  are  let  over  by  the  farmers  of  them,  the  lessees 
or  occupiers  are  to  pay  tithes  upon  the  rent  they  are  charged  with,  without  fraud. 

By  the  10th  clause,  if  a  house,  &c.,  with  garden,  &c.,  belonging  to  or  occupied 
with  it  be  severed,  the  occupier  of  the  garden,  &c.,  so  severed  shall  pay  after  the 
rate  of  the  rent  thereupon  reserved. 

The  14th  clause  provides,  that  for  such  gardens  as  do  not  belong  to  a  mansion- 
house,  and  which  any  person  holds  for  pleasure  and  for  his  own  use,  no  tithes  shall 
be  [824]  payable  ;  but  if  any  person  holding  such  garden,  containing  half  an  acre  or 
more,  make  any  yearly  profit  thereof  by  way  of  sale,  he  shall  pay  tithes  for  the  same 
after  such  rate  of  his  rent  as  in  the  decree  is  first  specified. 

By  the  20th  clause,  it  is  provided,  that  if  any  person  takes  a  tenement  for  less 
rent  than  it  was  accustomed  to  be  let  for,  by  reason  of  great  ruin  or  decay,  burning 
or  such  like  occasion  or  misfortune,  that  then  such  person  shall  pay  tithes  only  upon 
the  rent  reserved  as  long  as  the  lease  shall  endure.  These  are  the  clauses  of  the 
decree  which  most  materially  bear  upon  the  present  question,  and  which  were 
chiefly  referred  to  upon  the  argument. 

Throughout  the  whole  decree  the  reference  for  the  computation  of  the  tithes  is 
always  in  terms  to  the  rent,  and  in  no  part  of  it  is  there  in  terms  any  reference  to 
or  mention  of  the  annual  value.  If  the  decree  is  to  be  construed  according  to  the 
literal  meaning  of  the  words  used,  many  persons  might  escape  the  payment  of  tithes 
in  respect  of  houses  which  it  would  hardly  be  the  intention  of  the  framers  of  the 
decree  to  exempt  from  such  payment.  A  house  which  had  never  within  memory 
been  let  at  a  rent,  but  had  always  been  in  the  occupation  of  the  owner,  or,  if  let, 
had  always  been  let  at  a  peppercorn  rent,  with  a  fine,  or  had  been  newly  constructed 
on  a  site  which  had  previously  been  a  pleasure-garden,  and  was  either  occupied  by 
the  owner,  or  let  at  a  peppercorn,  with  a  fine,  would  not,  according  to  the  terms  of 
the  decree,  taken  literally,  be  liable  to  pay  tithes,  as  there  would  be  no  rent  in 
respect  of  which  the  amount  could  be  ascertained. 

It  was  admitted,  on  the  part  of  the  Defendant,  that  the  [825]  terms  of  the 
decree  were  not  to  be  so  strictly  construed,  and  that  in  cases  where  there  was  no 
rent  by  which  the  tithe  could  be  ascertained,  it  was  to  be  paid  according  to  the 
annual  value,  but  that  wherever  there  was  a  rent,  however  disproportionate  to  the 
annual  value,  the  tithe  was,  according  to  the  true  construction  of  the  decree,  to  be 
ascertained  by  the  rent,  and  not  by  the  value. 

If  the  annual  value  may  be  taken  as  a  criterion  for  the  amount  of  tithe,  where 
no  rent  is  payable  or  has  been  paid,  upon  a  liberal  construction  of  the  terms  of  the 
decree,  it  would  seem  reasonable  to  extend  such  construction  to  cases  where  rents, 
either  ancient  or  modern,  are  little  better  than  nominal,  and  afford  no  indication  of 
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the  real  annual  value,  and  it  was  contended  for  the  Plaintiff,  that  the  rent  was  the 
criterion  only,  where  it  was,  when  first  created,  in  the  nature  of  a  rack  rent,  and 
not  where  it  could  only  he  considered,  as  in  the  present  case,  in  the  nature  of  a 
ground  rent,  or  rent  in  respect  of  the  site  merely,  and  not  in  respect  of  the  house 
itself. 

There  is,  no  doubt,  some  difficulty  in  reconciling  this  view  of  the  subject  with 
the  terms  of  the  decree,  and,  upon  reference  to  the  cases  in  which  the  proper  con- 
struction to  be  put  upon  the  decree  was  in  question,  and  which  were  cited  upon  the 
argument,  it  will  not  be  found  easy  to  reconcile  them  all  with  each  other,  or,  in 
respect  to  the  earlier  cases,  to  draw  any  certain  conclusion  from  them. 

In  two  of  the  earliest  reported  cases,  Skitlmwe  v.  Jiell  (2  Inst.  (559),  and  Dunn  v. 
Burrell  (1  E.  &  Y.  270),  where  leases  of  houses  in  the  city  had  been  granted, 
rendering  the  ancient  and  accustomed  rent,  and  also  paying  at  the  [826]  same  time 
with  the  rent,  certain  portions  of  a  sum  payable  by  way  of  fine,  which  portions 
were  so  spread  over  the  term  as  to  make  the  payment  of  the  fine  co-extensive  with 
the  term,  it  was  considered  by  Lord  Chancellor  Ellesmere  in  the  first  case,  and  by  Lord 
Keeper  Bacon,  assisted  by  the  Chief  Justices  Montague  and  Hobart  and  the  Justices 
Doddridge  and  Button,  in  the  second,  that  tithe  should  be  payable  in  respect  of  the 
ancient  rent  only,  and  that  the  portions  of  the  fine,  though  payable  at  the  .same  time 
with  the  rent,  were  not  rent ;  and  in  the  former  of  those  cases  (SJciiimore  v.  Bell  (2 
Inst.  620) )  it  was  considered  that  houses  that  were  occupied  by  the  owners,  and 
never  let  at  a  rent,  were  not  to  pay  tithe  at  all,  and  that  such  a  case  was  casus  omissus 
in  the  decree. 

In  the  case  of  Ivatt  v.  IVatren  (3  Gwill.  1054),  which  was  decided  a  year  after  the 
case  of  Dunn  v.  Binrell  (1  E.  &  Y.  270),  it  appeared  that  one  Amabel  Coxe  had 
built  the  house  in  respect  of  which  the  tithes  were  claimed,  partly  on  the  site  of  a 
shed  and  partly  on  some  waste  ground  belonging  to  a  house  of  her  late  husband, 
about  three  or  four  j'ears  before  the  suit,  and  that  Amabel  had  granted  a  lease  of 
the  new  house  to  Warren  for  twenty-one  years,  at  £9  per  year  rent,  and  that  £20 
was  paid  to  her  b}'  Warren  by  way  of  fine.  It  was  contended  by  Warren  that  he 
should  pay  no  tithe  at  all,  but  it  was  held  in  the  Court  of  Exchequer  that  the 
meaning  of  the  decree  was  that  tithes  were  payable  for  houses  in  the  city  after  the 
rate  of  2s.  9d.  in  the  pound,  according  to  the  true  value  as  the  same  were  worth  to 
be  let  by  the  year,  and  that  if  the  house  in  question  had  been  a  shed,  it  ought  to 
be  discharged  of  tithe  no  longer  than  it  continued  a  shed,  but,  being  converted  into 
a  dwelling-house,  it  ought  to  pay  tithe  according  to  the  true  value.  It  was  thereupon 
[827]  ordered  that  24s.  9d.  should  l)e  paid  annually  for  tithe,  which  amounts  to  2s. 
9d.  in  the  pound  upon  £9,  the  annual  rent,  which  the  Court  appears  to  have  con- 
sidered the  annual  value,  taking  no  notice  whatever  in  the  judgment  of  the  £20  fine, 
which  would  raise  a  presumption  that  the  annual  value  was  greater  than  the  rent. 

The  next  case  is  that  of  Burgess  v.  Si/mons  (Lit.  Eep.  141),  in  the  reign  of  King 
Charles  the  First.  The  case  turned  principally  upon  a  question  of  jurisdiction,  and 
is  only  important  for  the  opinion  expressed  by  the  Chief  Baron  Walter.  He  is 
reported  to  have  said  that  "  he  could  shew  the  case  adjudged  where  one  leased  a 
house  in  London  rendering  rent,  and  afterwards  purchased  the  same  house  in  fee,  and, 
although  no  rent  was  then  paid,  the  parson  should  have  his  tithe  according  to  the 
last  rent  paid  ;  but  if  any  one  builds  a  new  house  and  inhabits  it,  or  leases  it  rent 
free,  the  parson  shall  not  have  tithe  or  remedy." 

In  the  case  of  Sheffield  v.  Pierce  (2  Gwil.  503),  which  was  decided  in  the  reign  of 
King  Charles  the  Second,  it  was  held  in  the  Court  of  Exchequer  that  tithes  of 
houses  in  London  were  to  be  paid  according  to  the  improved  rent,  and  not  according 
to  the  old  rent  payable  at  the  time  of  the  decree. 

The  cases  to  which  we  have  referred  are  no  doul)t  authorities,  as  far  as  they  go, 
in  favour  of  the  proposition  contended  for  by  the  Defendant,  that  the  tithe  is  to  be 
estimated  by  the  existing  or  last  rent  payable,  notwithstanding  that  from  the  circum- 
stances of  a  fine  being  paid  it  may  be  inferred  that  the  premises  are  of  greater  annual 
[828]  value  than  the  rent ;  and  they  go  further  than  the  Defendant  proposes,  as  in 
two  of  them,  Skilmwe  v.  Bell  (2  Inst.  659),  and  Bunjess  v.  Si/mans  (Lit.  Rep.  141),  it 
was  said  that  tithe  was  not  payable  by  the  decree  in  respect  of  a  house  which  had 
never  been  let  at  a  rent ;   and  though  in  the  case  of  Ivatf  v.  ll'arren  (3  Gwil.  1054), 
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according  to  the  report  the  Court  said  that  tithe  was  payable  according  to  the  annual 
value  of  a  shed  converted  into  a  house,  which  was  let  at  a  rent,  the  decree  was  for 
payment  according  to  the  rent  only,  which,  as  there  was  a  fine  paid,  would  appear  to 
have  been  less  than  the  annual  value. 

Such  appears  to  have  been  the  state  of  the  authorities  down  to  the  reign  of 
William  and  Marv  upon  the  question  now  under  con.sideration. 

In  JFard  V.  Hihler,  in  the  Exchequer  of  1693  (2  Gwil.  538),  the  Plaintiffs,  the 
impropriators  of  St.  Lawrence,  Poultney,  in  the  city,  brought  a  suit  for  tithes  against 
the  Defendant,  the  occupier  of  a  house  and  yard,  and  wharf  belonging  to  it  in  the 
parish,  alleging  that  for  all  time  of  memory  £1,  16s.  a  year  had  been  paid  for  tithe 
of  the  premises,  that  the  houses  and  buildings  which  formerly  stood  on  the  site  of 
the  Defendant's  premises  having  been  burned  down  in  the  great  fire,  and  the  then 
present  buildings  having  been  erected  on  new  foundations,  the  Defendant  refused  to 
pay  any  tithe  at  all,  not  even  the  £\,  16s.,  though  the  new  house,  &c.,  was  worth 
£60  a  year.  The  Defendant  admitted  that  his  house  was  worth  £40  a  year,  but 
denied  his  liability  to  pay  tithes,  and  contended  that  the  37  Hen.  8,  c.  12,  and  decree, 
did  not  extend  to  lay  impropriator.?.  The  Court  was  of  opinion  that  they  did  ;  and 
the  Defendant  refusing  to  pay  [829]  the  £1,  16s.  a  year,  which  the  Plaintiflfs  were 
willing  to  accept  for  tithes,  the  Court  ordered  that  he  should  pay  the  2s.  9d.  in  the 
pound  upon  £30  per  annum,  as  the  rent  or  value  which  the  Plaintiff's  were  willing  to 
accept,  though  the  premises  were  proved  to  be  of  greater  value. 

In  that  case  the  Court  appears  to  have  treated  the  rent  and  the  annual  value  as 
the  same  ;  and  as  the  house  was  new,  and  built  on  a  new  foundation,  the  rent  or 
value  was  fixed  for  the  first  time  at  £30  bj'  the  year  by  the  Plaintiffs  consent,  though 
something  below  the  real  value. 

In  Sai/er  v.  Mumford  (2  Gwil.  546),  in  the  same  reign,  the  Court  ordered  the 
Defendants  to  pay  2s.  9d.  in  the  pound  for  tithe  upon  the  yearly  rents,  which  seem 
to  have  been  rack  rents,  of  the  houses  occupied  by  the  Defendants. 

The  case  of  IFiUiamson  v.  Gosling  (3  Gwil.  902),  in  Chancery,  occurred  in  the 
early  part  of  the  reign  of  George  the  Third ;  it  is  very  shortly  and  very  satisfactorily 
reported.  It  appears,  however,  from  the  summary  of  the  case,  in  the  judgment  of 
Lord  Chief  Baron  Macdonald,  in  Ki/naston  v.  The  East  India  Company  (4  Price,  84,  in 
notis)  that  Gosling  built  two  new  houses  upon  the  .site  of  four  decayed  houses,  for 
the  tithes  of  three  of  which  customary  payments  had  been  made.  The  Court  decreed 
payment  according  to  three  of  the  customary  payments  set  up  ;  but  for  so  much 
of  the  premises  as  was  built  upon  ground  where  an  alehouse  had  stood,  in  respect 
of  which  no  customary  payment  was  shewn,  decreed  payment  of  tithes  after  the  rate 
of  2s.  9d.  in  the  pound  upon  the  yearly  value  admitted  by  the  Defendant's  answer. 

[830]  In  Bramston  v.  Heron  (4  Gwil.  1314),  in  the  Exchequer,  decided  in  1787, 
two  of  the  Defendants,  Heron  and  Fleet,  refused  to  pay  any  tithe,  because  each 
alleged  that  he  occupied  a  house  built  on  the  site  of  old  houses,  shops  and  ware- 
houses, which  had  not  paid  tithe  ;  and  a  third  Defendant  Underwood,  refused  to 
pay  more  than  10s.  a  year,  he  occupjnng  a  house  newly  built  upon  the  site  of  five 
old  houses,  in  respect  of  which  it  may  be  presumed,  though  not  stated  in  the 
report,  a  payment  of  10s.  a  year  had  been  made.  The  Lord  Chief  Baron,  however, 
decreed  that  Defendants  .should  pay  tithes  as  charged  by  the  Plaintiff"  in  his  bill,  which 
would  appear  to  be  according  to  the  yearly  rent  admitted  to  have  been  paid  by  the 
Defendants.  The  Lord  Chief  Baron  observing,  with  respect  to  Underwood's  case, 
that  twelve  years  would  not  be  long  enough  to  constitute  an  old  or  customary 
payment. 

The  case  of  Kt/nasfon  v.  The  East  India  Coinpany  (3  Swanst.  248  and  4  Price,  84, 
in  notis)  decided  in  the  Exchequer  in  1806,  carried  to  the  House  of  Lords,  who 
affirmed  the  judgment  of  the  Court  of  Exchequer  in  1813,  is  a  very  important 
authority  upon  the  present  question.  The  Plaintiff  claimed  tithes  of  certain  houses 
and  warehouses  in  the  occupation  of  the  Defendants,  according  to  the  then  improved 
or  well-known  rent  or  annual  value.  The  Defendants  alleged  that  the  houses,  &c., 
had  been  built  by  them  the  owners  on  the  site  of  some  buildings  previously  standing 
there,  but  that  they  did  not  know  what  rents  had  been  paid" in  respect  of  the  old 
buildings,  and  that  the  new  buildings  were  in  their  own  occupation  as  owners,  and 
had  never  been  let  at  a  rent.     The  Lord  Chief  Baron  Macdonald  decreed  that  the 
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annual  value  of  the  buildings  should  be  ascertained,  and  [831]  2s.  9d.  in  the  pound 
be  paid  upon  that.  He  founded  his  judgment  mainly  upon  the  eases  of  Bnunston  v. 
Huron  (4  Gwil.  131-1:),  and  U'UUaiasmi  v.  GusUiuj  (3  Ciwil.  902),  observing,  with 
respect  to  Bramston  v.  Heron,  that  in  that  case  there  was  no  occasion  to  I'esort  to 
value,  because  there  was  a  rent ;  but  it  shewed  that  a  newly-built  house  ought  to 
pay  tithe,  and  it  may  be  added  that  the  rent,  for  all  that  appeared,  was  a  rack  rent. 
The  case  of  inUianiscm  \.  Gosling,  he  said,  went  the  whole  length;  for  the  ilecree 
was,  that  for  the  new  house  the  Defendant  should  pay  tithe  according  to  the  yearly 
value. 

The  case  was  followed  very  shortly  afterwards  b^'  that  of  Antrohus  v.  The.  East 
India  Company  in  Chancery  (13  Ves.  9).  The  circumstances  were  much  the  same  as 
in  Kijmiston  v.  The  East  India  Companii  (3  Swanst.  2-1:8).  The  company  had  built 
houses  and  warehouses  upon  the  site  of  small  tenements,  some  of  which  had  been 
held  at  low  rents.  The  Defendants  insisted  that  no  tithe  was  payable  in  respect  of 
houses  recently  built  upon  the  site  of  other  houses,  the  ancient  rents  of  which  were 
unknown.  The  Master  of  the  Rolls  (Sir  William  Grant),  after  observing  upon  the 
difficulty  in  such  a  case  of  reconciling  the  clause  with  the  precise  words  of  the  decree, 
says  that  upon  the  whole  less  violence  is  done  to  the  decree  by  construing  the  word 
"rent"  in  different  senses,  as  it  is  used  in  different  clauses,  than  by  holding  that  all 
houses  that  were  never  leased  at  a  rent  are  out  of  the  decree,  and  that  he  under- 
stood the  word  "rent"  might  either  be  the  reserved  or  the  estimated  rent,  according 
to  the  circumstances  of  the  case ;  and  he  decreed  that  tithe  should  be  payable 
according  to  the  annual  value  of  the  premises. 

The  case  of  The  Warden,  and  Minor  Canons  of  St.  [832]  Paul's  v.  The  Dean  of  St.  raid's 
was  decided  in  the  Exchequer  in  May  1817,  by  Lord  Chief  Baron  Richards  (i  Price,  69). 
In  that  case  the  dean  claimed  exemption  from  tithes  for  the  deanery,  on  the  ground, 
amongst  others,  that  it  had  never  paid  any,  or  at  most  only  a  small  customaiy  pay- 
ment, which  was  however  not  relied  upon,  and  the  Lord  Chief  Baron  decreed  pay- 
ment to  be  according  to  the  annual  value. 

That  case  was  followed  in  the  same  year,  and  in  the  same  Court,  by  that  of  The 
Jl'arden  and  Minor  Canons  of  St.  Paul's  v.  Crickett  (5  Price,  14).  The  Defendant 
occupied  a  house  under  a  lease  from  the  Dean  and  Chapter  of  St.  Paul's,  granted  in 
the  consideration  of  a  surrender  of  a  former  lease,  whereby  there  was  reserved  the 
yearly  rent  of  a  capon,  and  of  his  paying  the  dean  and  chapter  a  yearly  rent  of 
£1,  2s.  6d.  and  a  fine  of  £30.  It  did  not  appear  that  a  larger  rent  than  £1,  2s.  6d. 
had  ever  been  paid  ;  but  the  fines  payable  upon  renewals  had  been  constantly 
incurred.  The  Defendant  had  purchased  the  premises,  and  at  the  time  of  the  claim 
which  was  for  tithes  upon  the  annual  value,  admitted  to  be  from  £30  to  £40,  was 
the  owner  of  the  freehold  in  them.  The  Lord  Chief  Baron  Richards  decided,  that 
tithes  were  payable  only  upon  the  rent  of  £1,  2s.  6d.,  and  not  upon  the  annual  value, 
and  that  the  fines  could  not  be  considered  rent,  and  that  as  the  lease  under  which 
the  rent  was  payable  was  an  ecclesiastical  lease,  it  might  be  that  from  the  time  of 
Henry  the  Eighth,  the  rent  had  been  the  same  or  not  greater,  and  that  fines  had 
constantly  been  taken,  and  the  rent  continued  the  same  from  that  reason.  He 
founded  his  judgment  mainly  upon  a  previous  decision  of  Lord  Rosslyn  in  1795,  in 
the  case  of  The  Warden  [833]  and  Minor  Canons  of  St.  Patd's  v.  Crickett  (2  Yea.  jun. 
563),  between  the  same  parties  and  with  respect  to  the  same  premises  in  which  Lord 
Rosslyn  held  that  tithes  were  payable  in  respect  of  the  rent  of  £1,  2s.  6d.  only,  and 
not  of  the  annual  value,  and  without  any  regard  to  the  fines. 

In  the  case  of  Letts  v.  The  London  Cwn  Exchamje  Company  (1  De  G.  M.  &  G.  398), 
the  decree  was  for  tithes  according  to  the  annual  value,  it  not  appearing  that  there 
had  been  any  customary  payment  in  lieu  of  tithe,  or  any  renewal  upon  a  demise. 

The  foregoing  appear  to  be  all  the  authorities  that  bear  materially  upon  the 
present  question,  and  the  result  of  them  appears  to  be  that,  notwithstanding  dicta 
apparently  to  the  contrary  in  one  or  two  of  the  early  cases,  there  are  no  houses  in 
the  city  wholly  exempt  from  payment  of  tithe,  and  that  according  to  the  true  con- 
struction of  the  decree  there  are  no  omitted  cases,  and  that  the  occupiers  of  houses 
are  liable  to  the  payment  in  respect  of  tithes  either  of  some  ancient  customary  pay- 
ment or  composition  or  of  2s.  9d.  in  the  pound,  according  to  the  accustomed  rent  or 
according  to  the  estimated  rent  or  annual  value. 
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It  appears  from  the  cases  of  Icatt  v.  Warren  (3  Gwil.  1054),  Williamson  v.  Gosling 
(3  Gwil.  902),  The  Warden  and  Minor  Canons  of  St.  Paul's  v.  The  Dean  (4  Price,  65), 
Kynaxton  v.  East  India  C'omjMni/  (3  Swanst.  248),  Antrobus  v.  East  India  Cornpanij  (13 
Ves.  9),  The  IVarden  and  Minor  Canons  of  St.  Faxd's  v.  Crichett  (2  Ves.  jun.  563),  and 
Letts  V.  The  Lomlon  Corn  Exchange  Company  (1  De  G.  M.  &  G.  398),  that  the  parson 
or  other  tithe-owner  may  make  his  claim  primA  facie  for  2s.  9d.  in  the  pound  upon 
the  estimated  [834]  yearly  rent  or  value,  according  to  the  true  construction  of  the 
first  clause  of  the  decree,  and  that  it  is  for  the  Defendant  to  shew  that  he  ought  not 
to  be  charged  in  respect  of  the  estimated  rent,  but  in  respect  of  some  reserved  rent 
less  than  the  estimated  rent  or  value. 

The  decree  in  all  clauses  uses  the  word  "rent,"  and  never  "  value  ;"  but  it  seems 
clearly  to  have  been  understood  b}'  the  framer  of  it  that  the  rent  intended  was  either 
an  existing  rack  or  estimated  rent  or  a  rent  which  had  been  a  rack  or  estimated  rent 
either  when  the  decree  was  made  or  at  some  time  after. 

If  a  certain  amount  of  rent,  though  less  than  the  annual  value  when  brought  into 
question,  has  been  so  long  paid  that  its  original  relation  to  the  annual  value  cannot 
be  ascertained,  it  may  fairly  be  presumed  that  the  rent  when  first  payable  was  the 
annual  value,  though  it  may  also  appear  that  intermediate  assignments  and  under- 
leases have  been  made  at  the  same  rent,  but  with  fines  taken  proportionable  to  the 
difference  between  the  real  and  animal  value  ;  and  in  such  a  case  it  would  appear, 
from  the  cases  of  Williamson  v.  Gosling  (3  Gwil.  902),  The  IVarden  and  Minor  Canons 
of  St.  Paul's  V.  Crickett  (2  Ves.  jun.  563),  and  others  of  the  cases  before  referred  to, 
that  the  tithe  ought  only  to  be  payable  according  to  the  accustomed  rent  which  had 
been  paid,  even  though  the  occupier  should  become  the  owner  as  in  the  case  of 
Crickett. 

The  terms  of  the  3d  clause  of  the  decree  shew  clearly  that  the  "  rent  accustomed," 
must  mean  rent  which  when  created  expressed  the  annual  value,  and  it  has  been 
settled  by  the  cases  before  referred  to  that,  if  a  new  house  be  built,  and  there  is  no 
"accustomed  rent"  by  which  the  [835]  tithe  can  be  estimated,  that  the  tithe  shall  be 
estimated  by  the  annual  value. 

In  the  present  case,  the  house  occupied  by  the  Defendant  was,  as  in  the  cases  of 
Dunn  V.  Burrell  (1  E.  &  Y.  270),  Ward  v.  Hilder  (2  Gwil.  538),  Williamson  v.  Gosling 
(3  Gwil.  902),  and  several  of  the  later  cases  before  referred  to,  built  upon  the  site  of 
houses  that  were  pulled  down,  and  in  respect  of  which  it  did  not  appear  w-hether  any 
or  what  rent  had  been  previously  payable. 

The  house  in  question  was  built  by  those  from  whom  the  Defendant  claimed  by 
assignment  under  an  agreement  with  the  owners  of  the  freehold,  the  Governors  of 
Christ's  Hospital,  who  agreed  to  let  the  site  of  old  houses  to  one  of  the  parties 
through  whom  the  Defendant  claimed  for  a  long  term  at  a  rent  of  £84  a  year  and 
£3  for  insurance  in  respect  of  the  site  of  the  house  in  question,  the  Defendant 
undertaking  to  lay  out  a  large  sum  in  building  houses  on  the  site  of  the  old  ones. 
The  house  in  question  was  built  at  an  expense  of  more  than  £2000  under  this  agree- 
ment, and  when  built  the  Governors  of  Christ's  Hospital,  in  pursuance  of  the 
agreement,  granted  a  lease  of  the  house  at  a  rent  of  £102,  10s.  made  up  in  the 
manner  before  specified,  under  which  lease  the  Defendant  holds  the  premises,  the 
annual  value  of  them  being  £250. 

If  the  Governors  of  Christ's  Hospital  had  built  the  house  themselves  and  occupied 
it,  there  can  be  no  doubt  but  that,  upon  the  authority  of  the  cases  last  referred  to, 
the  occupiers  would  have  been  chargeable  with  tithe  according  to  the  estimated  rent 
or  annual  value,  and  so  if  the  Defendant  or  his  assignors  had  purchased  the  freehold 
in  the  site  and  built  the  house  upon  it. 

[836]  But  was  not  the  person  who  built  the  house,  in  this  case,  in  the  same 
•situation  for  the  purpose  of  the  present  question  as  he  would  have  been  in  had  he 
built  it  upon  land  of  which  he  was  the  owner? 

If  he  had  taken  a  lease  of  the  site  at  a  rent,  he  would  not  be  liable  to  pay  tithe 
for  it  as  long  as  it  remained  a  site  ;  but  if  he  had  thought  fit  to  build  a  new  house 
upon  it,  he  would,  according  to  all  the  modern  decisions,  have  been  liable  to  pay  tithe 
for  the  house  according  to  its  annual  value,  the  tithe  being  payable  in  respect  of  the 
house  and  not  in  respect  of  the  site. 

The  house  in  question  was  built  under  an  agreement  for  a  lease  of  the  site  at  a 
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rent,  and  appears  to  have  been  built  before  the  lease  was  granted.  If  the  jiarties  had 
relied  upon  the  agreement  merely,  and  the  house  had  been  occupied  before  the  actual 
making  of  the  lease,  or  if  the  lease  had  been,  in  the  precise  terms  of  the  agreement, 
of  the  site  only,  it  would  have  been  difficult  for  the  Defendant  to  contend,  that  the 
tithe  was  payable  according  to  the  rent  of  the  site  and  not  according  to  the  estimated 
rent  for  the  house,  as  determined  in  principle  by  several  of  the  best  considered  of 
the  cases  before  referred  to. 

The  lease,  however,  which  was  actually  granted,  is  in  terms  of  the  house  so  built 
in  pursuance  of  the  agreement,  and  the  rent  is  reserved  in  respect  of  the  house  and 
not  of  the  site  merely.  The  reserved  rent,  however,  at  the  time  the  lease  was 
granted,  was  neither  the  accustomed  rent  nor  the  rack  or  estimated  rent  or  annual 
value  of  the  house  ;  but  was  in  fact  the  amount  of  rent  that  was  by  the  agreement 
to  be  paid  for  the  site  merely,  with  the  addition  of  land  tax  and  insurance. 

The  rent  reserved  by  the  lease  may  in  this  case  be  [837]  considered  in  the  nature 
of  a  ground  rent ;  and,  in  that  view  of  the  case,  the  Defendant  would  be,  for  the 
term  in  the  lease,  owner  of  the  house  which  was  built  upon  a  site,  in  respect  of  which 
a  rent  was  paj'able,  but  which  was  not  a  rent  for  the  hou.se  within  the  true  meaning 
of  the  decree  and  the  construction  upon  it  in  the  several  cases  to  which  reference 
has  been  made.  • 

This  was  the  view  of  the  case  taken  by  Vice-Chancellor  Wigram  and  in  which  we 
coincide,  and  are  of  opinion  that  the  Plaintiff  is  entitled  to  succeed  upon  his  claims. 

Feb.  2.  The  Lord  Chancellor  [Cranworth].  It  is  impossible  to  reconcile  all 
the  earlier  cases.  Lord  Coke's  dictum  in  Skidmore  v.  Bell  (2  Inst.  659),  to  the  effect 
that  "  such  houses  as  were  never  letten  to  farm,  but  inhabited  by  the  owner  is  casus 
omissus,"  is  not  now  law.  The  decree  makes  tithe  payable  on  all  houses  at  2s.  9d.  in 
the  pound  of  the  rent,  and  the  only  question  is,  what  is  meant  by  "  rent,"  or  rather, 
on  what  sum  is  the  2s.  9d.  to  be  calculated. 

The  substance  of  this  case  is,  that  the  lessee  builds  the  hou.se  by  which  the 
landlord  will  eventually  benefit,  and  in  consideration  of  his  doing  so  pays  a  less  rent 
than  he  would  have  done  if  the  landlord  had  built  the  house  himself. 

Can  it  make  any  difference,  for  the  purpose  of  this  charge,  by  whom  the  house 
was  built?  The  fourth  section  says,  that  an  owner  occupying  his  own  house  shall 
[838]  pay  tithe  after  the  quality  of  such  yearly  rent  as  the  same  was  last  letten  for. 
On  this  it  has  been  decided  that  a  newly  built  house  shall  pay  tithe  on  the  yearly 
value,  Ivatt  v.  IFarren  (3  E.  &  Y.  1203),  and  this  on  sound  grounds,  for  the  statute 
certainly  meant  that  all  houses  (except  as  therein  excepted),  should  pay  at  some  rate 
or  other. 

The  last  rent  which  it  was  letten  for  is  stated  only  as  a  test  of  the  value.  All 
modern  authorities  have  pointed  to  this  result,  and  even  if  there  were  more  difficulty 
in  this  construction  than  I  think  there  is,  still  I  should  be  guided  by  the  long  series 
of  decisions  so  ably  stated  and  commented  on  by  Mr.  Justice  Wightman.  The  only 
question  here  is,  whether  the  circumstance  that  here  the  rent  actually  paid  is  only 
£102,  10s.  while  the  value  is  £250,  makes  a  difference.  I  think  not.  The  rent 
contemplated  by  the  statute  (excluding  ancient  and  customary  rents)  is  that  which 
may  be  considered  as  the  full  rent  between  lessor  and  lessee,  i.e.,  the  full  value  to  let, 
considering  the  house  as  the  subject-matter  of  the  lease  on  which  rent  is  reserved. 

Here,  the  rent  is  not  in  truth  reserved  on  the  house,  but  on  the  ground  on  which 
the  house  is  built.  It  does  not  represent,  nor  was  it  meant  to  represent  as  between 
lessor  and  lessee,  the  value  of  the  house,  but  the  value  of  the  ground  on  which  the 
lessee  should  build  a  house.  The  statute  assumes  that  every  house  has  a  rent 
attached  to  it,  or  representing  it ;  and,  except  in  case  of  invariable  rents  which  have 
remained  or  are  assumed  to  have  remained  unchanged  since  the  passing  of  the  statute, 
the  word  rent  as  there  used  means  rack  rent,  and  where  the  house  is  not  let,  it  means 
the  full  value  to  let — what  a  solvent  tenant  would  pay  for  the  privilege  of  occupying. 
Here  [839]  the  house  is  not  let  at  a  rent  within  the  meaning  of  the  statute,  so  as  to 
make  the  rent  reserved  the  sum  on  which  the  tithe  is  to  be  assessed.  If  no  rent  were 
reserved  the  tithe  would  be  calculated  on  the  value.  The  same  principle  must  govern 
where  the  rent  reserved  does  not  purport  to  be,  and  is  not  meant  as  an  equivalent  for 
the  use  of  the  house  :  and  that  is  the  present  case. 
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[839]  In  the  Matter  of  The  Charitable  Trusts  Act,  1853  (16  &  17  Vict.  e.  137), 
and  In  the  Matter  of  Davenport's  Charity.  Before  the  Lord  Chancellor 
Lord  Cran worth.     March  28,  1855. 

[See  In  re  Nm-wich  Town  Close  Estate  Charity,  1888,  40  Ch.  D.  302.] 

The  28th  section  of  the  Charitable  Trusts  Act  (16  &  17  Vict.  c.  137),  confers  on  the 
Master  of  the  Rolls  and  the  Vice-Chancellors  at  chambers  the  same  jurisdiction  as 
they  would  have  exercised  before  the  passing  of  that  Act  in  a  suit  regularly- 
instituted  or  upon  petition. 

New  trustees  of  a  charity  having  been  appointed  under  the  Act  (16  &  17  Vict.  c.  137) 
by  the  Vice-Chancellor,  and  the  surviving  trustee  being  lunatic,  it  is  competent  for 
the  Vice-Chancellor  in  chambers  to  make  the  vesting  order  under  the  Trustee  Acts, 
1850  and  1852. 

By  the  28th  section  of  The  Charitable  Trusts  Act  (16  &  17  Vict.  c.  137),  it  is 
enacted  that,  "where  the  appointment  or  removal  of  any  trustee,  or  any  other  relief, 
order  or  direction  relating  to  any  charity  of  which  the  gross  annual  income  for  the 
time  being  exceeds  thirty  pounds,  shall  be  considered  desirable,  and  such  appoint- 
ment, removal  or  other  relief,  order  or  direction,  might  now  be  made  or  given  by  the 
Court  of  Chancery  in  respect  either  of  its  ordinary  or  its  special  or  statutory 
jurisdiction,  or  by  the  Lord  Chancellor  intrusted  with  the  care  and  commitment  of 
the  custody  of  lunatics,  it  shall  be  lawful  for  any  person  authorized  in  this  behalf  by 
the  order  or  certificate  of  the  said  board,  or  for  the  Attorney-General  to  make 
application  (without  any  information,  bill  or  petition)  to  the  Master  of  the  Rolls,  or 
one  of  [840]  the  Vice-Chancellors,  sitting  at  chambers,  for  such  order,  direction  or 
relief  as  the  nature  of  the  case  may  require ;  and  the  Master  of  the  Rolls,  or  the 
Vice-Chancellor  to  whom  any  such  application  shall  be  made,  shall  and  may  proceed 
upon  and  dispose  of  such  application  in  chambers,  save  where  he  may  think  fit 
otherwise  to  direct,  and  shall  and  may  have  and  exercise  thereupon  all  such 
jurisdiction,  power  and  authority,  and  make  such  orders  and  give  such  directions  in 
relation  to  the  matter  of  such  application  as  might  now  be  exercised,  made  or  given 
by  the  Court  of  Chancery,  or  by  the  Lord  Chancellor  intrusted  as  aforesaid,  in  a  suit 
regularly  instituted,  or  upon  petition,  as  the  case  may  require."  .  .  . 

Under  this  section  the  Vice-Chancellor  Wood  had  in  chambers  appointed  new 
trustees  of  the  funds  of  the  above  charity  and  settled  a  scheme.  The  surviving 
trustee  of  the  funds  of  the  charity  being  a  lunatic,  the  Vice-Chancellor  had  some 
doubts  as  to  whether  he  had  the  power  to  make  the  vesting  order  also  under  the 
Trustee  Acts  without  a  petition.  At  his  suggestion  the  question  was  submitted  to 
the  Lords  Justices,  by  whose  desire  it  was  now  brought  before  the  Lord  Chancellor. 

Mr.  Pearson,  on  behalf  of  the  new  trustees  of  the  charity,  in  support  of  the 
application,  stated  that  the  doubt  as  to  the  power  of  the  Vice-Chancellor  in  this  case 
arose  upon  the  words  "statutory  jurisdiction,"  in  the  28th  section;  first,  whether 
those  words  included  the  jurisdiction  given  by  statutes  not  relating  expressly  to 
charities ;  and,  second,  whether,  as  under  the  Charitable  Trusts  Act,  all  the  jurisdic- 
tion originates  by  application  in  chambers,  by  summons,  and  not  by  petition  in 
Court,  the  Vice-Chancellor  could  in  chambers  exercise  the  authority  under  the 
Trustee  Acts  of  1850  and  1851,  so  as  to  vest  the  property  in  the  new  trustees. 

[841]  The  Lord  Chancellor  [Cranworth].  The  meaning  of  the  28th  section  of 
the  Charitable  Trusts  Act  is  to  confer  on  the  Master  of  the  Rolls  and  the  Vice- 
Chancellors  sitting  at  chambers  the  same  jurisdiction  as  before  the  passing  of  the 
Act  thej'  could  have  exercised  in  a  suit  regularly  instituted,  or  upon  petition.  The 
fact  of  the  lunacy  can  make  no  difference,  and  I  am  of  opinion,  therefore,  that  the 
Vice-Chancellor  may  in  this  case  make  the  vesting  order. 
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[841]     Lash  v.  Miller.     Before  the  Lord  Chancellor  Lord  Cranworth. 

May  2,  1855. 

Order  made  under  the  52d  section  of  the  Act  (15  &  16  Vict.  c.  86),  for  the  prosecution 
of  a  suit  against  the  assignees  of  a  Defendant  become  bankrupt  after  appearance, 
but  before  answer,  with  liberty  for  the  assignees  to  answer,  if  they  should  be  so 
advised. 

The  bill  in  this  suit  was  filed  on  the  10th  February  1855,  against  two  Defendants 
William  Miller  and  Thomas  Gray.  A  copy  of  the  bill  was  served  upon  each  of  them, 
and  they  l)oth  appeared  and  were  required  to  answer.  T.  Gray  had  j)ut  in  his 
answer,  but  "\V.  Miller  became  bankrupt  on  the  3d  April  and  had  not  answered. 

An  application  was  made  to  the  Vice-Chancellor  Wood  for  an  order  under  the 
52d  section  of  the  Act  15  &  16  Vict.  c.  86,  that  the  Plaintiff  might  be  at  liberty  to 
carry  on  and  prosecute  the  suit  against  the  assignees  in  bankruptcy  of  W.  Miller  in 
the  same  manner  as  the  Plaintiff  might  have  prosecuted  it  against  W.  Miller  if  he 
had  not  become  bankrupt.  The  Vice-Chancellor  refused  the  application,  and  on  its 
being  renewed  before  the  Lords  Justices  their  Lordships  expressed  some  doubt  as  to 
whether  the  provision  in  question  applied  to  a  case  like  the  present,  and  suggested 
that  the  matter  might  be  brought  before  the  Lord  Chancellor. 

Mr.  Ellis  accordingly  now  appeared  in  support  of  the  application.  The  order 
sought  is  equivalent  to  an  order  to  revive.  [842]  Under  the  old  practice,  where 
there  was  an  abatement  by  death,  all  that  was  required  to  entitle  the  Plaintiff  to  an 
order  to  revive  was  that  there  should  be  a  certainty  of  title  in  the  Defendant  against 
whom  the  order  was  sought.  Thus  Lord  Redesdale  observes, — "  Wherever  a  suit 
abates  by  death,  and  the  interest  of  the  person  whose  death  has  caused  the  abatement 
is  transmitted  to  that  representative,  which  the  law  gives  or  ascertains  as  an  heir  at 
law,  executor  or  administrator,  so  that  the  title  cannot  be  disputed,  at  least  in  the 
Court  of  Chancery,  but  the  person  in  whom  the  title  is  vested  is  alone  to  be 
ascertained,  the  suit  may  be  continued  by  bill  of  revivor  merely,"  Mitf.  p.  69.  The 
52d  section  of  the  15  &  16  Vict.  c.  86  applies  to  suits  which  have  become  defective  as 
well  as  to  suits  abated  ;  and  under  the  236th  section  of  the  Bankrupt  Law  Consolida- 
tion Act  (12  &  13  Vict.  c.  106)  it  is  provided,  among  other  things,  that  "the 
appointment  of  assignees  shall  at  all  times  and  on  behalf  of  all  persons,  and  whether 
for  the  purposes  of  this  Act  or  otherwise,  be  admitted  as  evidence  of  such  proceeding 
having  taken  place,  without  any  further  proof  thereof ; "  and  inasnmch  as  by  the 
l-ilst  and  142d  sections  of  the  same  Act  the  whole  of  the  bankrupt's  personal  and 
real  estate  has  vested  in  his  assignees,  no  difficulty  can  now  arise  with  respect  to  the 
certainty  of  the  transmission  of  interest,  the  title  of  the  assignee  in  bankruptcy  being 
equally  clear  as  that  of  the  heir  or  executor  of  a  deceased  party. 

The  Lord  Chancellor  [Cranworth]  made  the  order,  with  liberty  to  the  assignees 
to  answer  if  they  should  be  so  advised,  observing  that  the  application,  if  made  after 
decree,  would  have  been  a  matter  of  course  under  the  52d  section.  (See  the  Report 
of  the  Chancery  Commissioners,  1852,  page  20.) 

[843]    The  Attorney-General  v.  Alford.     Before  the  Lord  Chancellor  Lord 
Cranworth.     Jan.  22,  26,  1855. 

[S.  C.  1  Jur.  N.  S.  361  ;  3  W.  R.  200.  See  Bloqrj  v.  Johnson,  1867,  L.  R.  2  Ch. 
228;  BurcUck  v.  Garrick,  1870,  L.  R.  5  Ch.  241 ;  Fyse  v.  Foster,  1872,  L.  R.  8  Ch. 
333  :  Price  v.  Price,  1880,  42  L.  T.  627 ;  Gilroi/  v.  Stephens,  1882,  51  L.  J.  Ch.  835. 
Followed,  In  re  Hulkes,  1886,  33  Ch.  D.  552.     See  In  re  Barclay  [1899],  1  Ch.  683.] 

An  executor  and  trustee  having  for  several  years  retained  funds  in  his  hands 
uninvested  which  he  ought  to  have  invested  :  Held  not  to  be  chargeable  with 
interest  at  five  per  cent.,  or  upon  the  principle  of  annual  rests,  but  with  simple 
interest  only  at  four  per  cent.,  there  being  no  circumstances  to  lead  to  the 
conclusion  that  he  had  made  any  profit  by  his  misconduct. 

C.  xxiiL— 24 
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The  principle  applicable  to  charging  executors  and   trustees  with  interest  in   such 

cases  considered. 
The  Court  will  only  charge  an  executor  or  trustee  with  the  interest  which  he  has 

received,  or  which  he  ought  to  have  received,  or  which  it  is  fairly  to  be  presumed 

that  he  did  receive,  and  misconduct  on  the  part  of  an  executor  or  trustee  will  not, 

generally  speaking,  warrant  such  a  presumption. 

This  was  an  appeal  by  the  Defendant  John  Lush  Alford  from  a  decree  made  in 
the  suit  on  further  consideration  and  costs  by  Vice-Chancellor  Stuart  on  the  28th 
•Tune  1854  :  the  following  are  the  facts  of  the  case. 

The  Reverend  James  Cutler  of  New  Sarum,  by  his  will,  dated  the  11th  May 
1839,  and  which  was  prepared  by  the  Defendant  who  was  his  solicitor,  after  directing 
all  his  just  debts  funeral  and  testamentary  expenses  to  be  fully  paid  and  satisfied, 
and  bequeathing  certain  legacies  to  two  servants  therein  named  if  living  with  him  at 
the  time  of  his  decease,  and  a  legacy  of  £100  to  his  executor,  gave  and  bequeathed 
to  the  Defendant  his  executors  administrators  and  assigns  all  and  singular  his, 
the  testator's,  household  goods  and  furniture  plate  linen  china  and  books  and  all 
other  articles  and  things  belonging  to  him,  the  testator,  which  should  be  in  and 
about  his  dwelling-house  or  elsewhere  at  the  time  of  his  decease  upon  trust  to  permit 
and  suffer  his  dear  sister  Elizabeth  Cutler  spinster  then  residing  with  him  to  use 
and  enjoy  the  same  for  and  during  the  term  of  her  natural  life  and  from  and 
immediately  after  the  decease  of  his  said  sister  Elizabeth  Cutler  upon  trust  to  sell 
and  dispose  of  the  said  household  goods  and  furniture  plate  linen  china  books 
and  other  articles  and  things  in  such  manner  as  to  the  Defendant  his  executors 
administrators  or  assigns  should  seem  most  advantageous :  And  the  tes-[844]-tator 
thereby  willed  and  directed  that  the  produce  of  such  sale  should  sink  into  and  form 
part  of  the  residue  of  his  estate  and  effects ;  and  the  testator  gave  and  bequeathed 
to  his  said  sister  Elizabeth  Cutler  the  interest  and  dividends  to  accrue  and  become 
due  on  the  sum  of  £9000  stock  in  the  £3,  10s.  per  centum  annuities  then  standing 
in  his  name  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England  for 
and  during  the  term  of  her  natural  life  ;  and  from  and  immediately  after  the  decease 
of  his  said  sister  the  testator  directed  that  the  said  sum  of  £9000  stock  in  the  £3, 
10s.  per  centum  annuities  should  be  sold  and  converted  into  money  by  his  executor : 
And  he  willed  and  directed  that  the  produce  of  such  sale  and  conversion  should  be 
applied  in  payment  of  the  several  charity  legacies  therein  specified :  And  the 
testator  by  his  will  then  willed  and  declared  as  follows — "  As  to  the  rest  residue  and 
remainder  of  my  money  and  securities  for  money  personal  estate  and  effects 
whatsoever  and  wheresoever  I  will  and  direct  that  my  executor  hereinafter  named 
shall  pay  and  apply  the  same  to  the  relief  of  such  persons  resident  within  the  parish 
of  St.  Edmund  in  the  said  city  of  New  Sarum  as  may  be  sufferers  from  accidental 
losses  or  misfortunes  and  which  shall  not  have  been  occasioned  in  any  way  by  their 
own  imprudence  or  misconduct  and  I  will  and  direct  that  the  said  residue  of  my 
estate  and  effects  shall  remain  in  the  hands  of  my  executor  to  be  bestowed  in  such 
portions  as  the  cases  may  deserve  with  the  joint  consent  and  approbation  of  the 
rector  and  churchwardens  for  the  time  being  of  the  said  parish  of  St.  Edmund.  I 
make  nominate  constitute  and  appoint  the  said  John  Lush  Alford  sole  executor  of 
this  my  last  will  and  testament." 

The  testator  died  on  the  23d  March  1840;  and  on  the  21st  May  1840  the  will 
was  duly  proved  by  the  Defendant.  E.  Cutler,  the  sister  of  the  testator,  died  on 
the  24th  [845]  September  1840.  The  Defendant  collected  converted  and  got  in  the 
testator's  personal  estate ;  and  after  discharging  all  the  debts,  and  paying  the  legacies 
given  by  the  will,  he  had  a  large  residue  remaining  in  his  hands.  The  Defendant, 
however,  did  not  apply  the  residue  to  the  charitable  purpose  indicated  by  the  will, 
and  did  not  inform  the  rector  or  churchwardens  of  the  parish  of  St.  Edmund,  or  any 
person  connected  with  the  parish,  of  the  charitable  bequest. 

The  will  had  been  attested  by  three  of  the  clerks  of  the  Defendant ;  and  the 
information  set  forth  that  one  of  these,  Mr.  W.  Beer,  shortly  before  his  death,  which 
took  place  in  December  1851,  made  a  statement  relative  to  the  bequest  of  the  residue 
which  led  to  inquiry  on  the  subject.  In  December  1852  C.  M.  Lee,  one  of  the 
churchwardens  of  the  parish  of  St.  Edmund,  applied  to  the  Defendant  respecting 
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the  bequest,  and  the  Defendant  thereupon  wrote  to  C.  M.  Lee  a  letter,  dated  the 
22d  December  1852,  informing  him  that  Cutler's  Charity  Fund  with  its  accumulations 
then  amounted  to  about  £4400,  and  that  the  same  was  invested  in  consols  and 
three  and  a  quarter  per  cents.  The  Defendant  subserjuently  made  suggestions  for 
obtaining  a  scheme  for  the  administration  of  the  charity,  but  these  not  being 
acceded  to,  he,  under  the  provisions  of  the  Trustees  Relief  Act,  transferred  into 
Court  the  sum  of  £4592,  2s.  2d.  £3,  5s.  per  cent.  Bank  annuities  to  ati  account 
entitled  "  In  the  matter  of  the  trusts  of  the  will  of  the  Kev.  .lames  Cutler  deceased," 
and  on  the  29th  January  1853  gave  notice  to  the  informant  and  relators  of  his  having 
done  so. 

On  the  5th  February  1853  the  present  information  was  filed  by  the  Attorney- 
General  at  the  relation  of  the  rector  and  churchwardens  of  the  parish  of  St.  Edmund, 
praying  against  the  Defendant  the  usual  administration  accounts,  and  that  the 
residue  of  the  personal  estate  and  [846]  the  accumulations  thereof  might  be 
ascertained  ;  that  if  it  should  appear  that  the  Defendant  had  improperly  retained 
anj^  balances,  he  might  be  charged  with  interest  thereon  after  such  rate  as  the 
Court  might  direct,  and  that  if  it  should  appear  that  any  loss  had  been  sustained  by 
reason  of  the  Defendant  not  having  duly  invested  any  part  of  the  estate,  he  might 
make  good  such  loss ;  that  it  might  be  declared  that  the  bequest  in  the  will  was  a 
good  charitable  bequest,  and  that  the  residue  might  be  applied  according  to  a  scheme 
to  be  approved  of  by  the  Court. 

The  case  was  heard  by  Vice-Chancellor  Stuai't  on  the  2d  December  1853,  when  a 
decree  was  made,  directing  the  usual  accounts  and  an  inquiry  of  what  the  residue  of 
the  testator's  estate  consisted,  and  what  balances  had  from  time  to  time  been  in  the 
hands  of  the  Defendant,  with  a  leference  to  approve  of  a  scheme  for  the  application 
of  the  residue  upon  the  charitable  trusts  declared  by  the  will,  and  an  inquiry  whether 
the  fund  in  Court,  or  any  other  and  what  sum,  properly  represented  the  residue. 

The  chief  clerk,  by  his  certificate,  dated  the  22d  April  1854,  certified,  among 
other  things,  that  the  residue  of  the  testator's  estate  consisted  of  £2100  New  £3,  10s. 
per  cent,  annuities  and  £961,  4s.  7d.  cash,  this  being  taken  to  be  the  state  of  the 
account  on  the  24th  February  1843:  he  also  certified  that  the  following  investments 
had  been  made  by  the  Defendant,  namely,  £472,  10s.  on  the  30th  August  1843  in  the 
purchase  of  £500  consols,  £285,  15s.  on  the  7th  September  1843  in  the  purchase  of 
£300  consols,  £1250  on  the  17th  April  1847  in  the  purchase  of  £1436,  15s.  7d. 
consols,  and  £231,  18s.  8d.  on  the  22d  October  1851  in  the  purchase  of  £236,  13s.  4d. 
£3  5s.  per  cent,  annuities :  he  also  certified  that  the  monies  belonging  to  the 
testator's  estate  received  by  the  Defend-[847]-ant  were  placed  by  him  at  his  banker's 
to  his  private  account  and  mixed  with  his  own  monies  :  he  further  certified  the 
balances  of  residue  from  time  to  time  in  the  hands  of  the  Defendant,  and  of  what 
the  residue  at  the  time  of  making  the  certificate  consisted,  and  that  the  .sum  of  stock 
transferred  into  Court  by  the  Defendant  with  the  dividend  which  had  since  accrued 
on  it  properly  represented  such  residue,  and  was  in  excess  of  it  by  the  sum  of 
£95,  7s.  5d. 

The  cause  came  on  for  hearing  before  the  Vice-Chancellor  on  further  consideration, 
on  the  30th  .June  1854,  when  His  Honour  made  an  order,  declaring  that  ,£2100 
£3,  5s.  per  cent,  aimuities,  part  of  the  stock  transferred  by  the  Defendant  into  Court, 
formed  part  of  the  residue  of  the  testator's  estate,  and  ordering  that  the  residue  of 
the  stock  in  Court  and  the  dividends  which  had  accrued  due  thereon  should  be 
transferred  and  paid  to  the  Defendant,  and  declaring  that  the  Defendant  was 
•chargeable  with  interest  at  £5  per  cent,  on  the  sum  of  £961,  4s.  7d.  cash  in  his 
hands  on  the  24th  February  1843,  and  on  the  half-yearly  dividends  from  time  to 
time  receivable  upon  the  £2100  £3,  5s.  per  cent,  annuities,  from  that  day  down  to 
the  date  of  the  order,  and  ordering  that  annual  rests  should  be  made,  and  the 
Defendant  be  charged  with  interest  after  the  rate  aforesaid  upon  the  balances 
which  should  from  time  to  time  appear  to  have  been  in  his  hands  in  respect  of  the 
sum  of  £961,  4s.  7d.  and  half-yearly  dividends  and  balances  and  the  interest  thereon 
<'Omputed  after  the  rate  and  in  the  manner  aforesaid,  and  ordering  the  payment-  by 
the  Defendant  of  the  amount  due  in  respect  of  principal  and  interest  computed  as 
aforesaid,  and  declaring  that  the  same  together  with  the  £2100  £3,  5s.  per  cent, 
annuities  constituted  the  residue  of  the  testator's  estate  applicable  to  the  charitable 
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purposes  in  the  testator's  will  mentioned,  and  directing,  [848]  among  other  things, 
that  the  Defendant  should  not  receive  any  costs  up  to  and  including  the  hearing  on 
further  consideration,  but  reserving  all  subsequent  costs. 

The  Defendant  appealed  against  this  decree,  except  the  direction  as  to  costs,  the 
main  questions  raised  being  as  to  the  charge  of  the  interest  and  the  annual  rests. 

Mr.  Malins  and  Mr.  G.  M.  Gififard,  for  the  Defendant. 

Mr.  Bacon  and  Mr.  Surrage,  for  the  relators,  supported  the  decree  of  the  Vice- 
Chancellor. 

Mr.  Giflard  replied.  (The  reporter  was  unavoidably  absent  during  the  greater 
part  of  the  argument.) 

The  following  cases  were  cited  and  commented  on  in  the  course  of  the  argument ; 
Ji'ocke  V.  Hart  (II  Ves.  58),  liaphael  v.  Boehin  (11  Ves.  92),  Crackelt  v.  Bethune  (1  J.  & 
■\V.  58G),  Tehhs  v.  Carpenter  (1  Madd.  290),  The  Attorney-General  v.  Sully  (2  Sim.  518), 
jralker  v.  JFoodward  (1  Kuss.  107),  Starpoole  v.  Stacp)Oole  (4  Dow,  209),  Williams  v. 
Poivell  (15  Beav.  461),  Court  v.  Boharts  (6  CI.  &  Fin.  65). 

Jan.  26.  The  Lord  Chancellor.  This  is  an  information  filed  against  the 
Defendant,  as  the  sole  executor  of  a  gentleman  of  the  name  of  Cutler  who  died  in 
the  year  1840.  By  his  will  he  gave,  &c.  [His  Lordship  here  stated  the  will  to  the 
effect  above  set  out.] 

[849]  The  will  was  proved  by  the  Defendant  in  May  1840,  and  he  proceeded  to 
collect  the  assets,  and  to  pay  the  debts  and  legacies.  After  doing  this  it  is  found 
that  there  remained  in  his  hands  in  respect  of  residue,  a  sum  of  £2100  New  £3,  10s. 
per  cent,  annuities,  and  a  sum  of  £961,  4s.  7d.  cash.  What  then  took  place  was 
this ;  the  Defendant  soon  afterwards,  not  having  any  consols  of  his  own,  purchased 
in  his  own  name  a  sum  of  £800  consols,  and  he  says  he  did  this  intending  it  as  an 
appropriation  of  part  of  the  sum  of  £961,  4s.  7d.  ;  for  three  years  and  a  half  he 
received  no  dividends  on  the  consols,  though  he  regularly  received  the  dividends  on 
the  three  and  a  half  per  cents.  ;  then  at  the  end  of  1847,  being  about  four  years  after 
the  residue  had  been  ascertained,  he  laid  out  £1250,  a  sum  greatly  exceeding  the 
amount  of  cash  that  upon  any  mode  of  calculation  was  then  in  his  hands  applicalile 
to  the  charity,  in  the  purchase  of  £1436,  15s.  7d.  consols.  His  statement  is  that  he 
did  this  wishing  to  make  the  charity  secure,  and  meaning  to  appropriate  it  all  as 
belonging  to  the  charity  ;  he  did  not  however  earmark  it,  he  only  purchased  so  much 
consols  in  his  own  name.  The  Defendant  did  not  receive  any  dividends  upon  this 
last  purchase  for  five  years  and  a  half ;  liut  he  then  received  the  dividends  on  both 
the  sums  of  consols.  Shortly  afterwaixls  he  was  questioned  as  to  the  mode  in  which 
he  had  dealt  with  the  residue,  which  it  was  his  duty  to  have  applied  under  the  trusts 
of  the  will ;  and  his  attention  being  called  to  what  he  understood  as  a  threat  of  pro- 
ceedings to  make  him  responsible  for  what  he  had  got,  he,  thinking  he  had  done 
wrong,  caused  a  calculation  to  be  made  of  what  would  have  been  the  amount  of  three 
and  a  half  per  cents.,  or  as  they  had  then  become  three  and  a  quarter  per  cents.,  if, 
instead  of  dealing  with  the  residue  in  the  irregular  way  he  had  done,  he  had  always 
from  time  to  time  invested  each  sum  as  it  was  received  in  the  purchase  of  additional 
three  and  [850]  a  half  per  cents.  He  found  that  the  amount  would  have  been  about 
£4400  £3,  5s.  per  cents.,  and  he  thereupon  took  proceedings  under  the  Trustees 
Relief  Act  to  bring  that  amount  into  Court,  thinking  thereby  to  absolve  himself  from 
liability,  and  saying  that  he  was  readj^  without  reference  to  any  past  dealings,  to 
appropriate  that  sum  to  the  purposes  of  the  charity  and  to  ask  the  Court  to  frame 
a  scheme  for  administering  it.  This  took  place  in  January  1853,  and  a  short  time 
afterwards,  in  the  month  of  February,  the  present  information  was  filed  charging  the 
Defendant  as  accountable  for  the  residue,  not  upon  the  principle  of  any  appropriation, 
but  generally  as  having  had  the  residue  in  his  hands.  Various  proceedings  in  the 
suit  took  place,  and  finally,  on  the  cause  coming  on  upon  further  consideration  the 
Vice-Chancellor  held,  that  the  Defendant  was  chargeable  with  the  residue,  including 
as  part  of  it  the  dividends  which  he  should  from  time  to  time  have  received  upon  the 
£2100  three  and  a  half  per  cents.,  and  that  he  was  so  chargeable  with  interest  at  £5 
per  cent.,  with  annual  rests.  An  appeal  was  presented  against  that  part  of  the 
decree,  and  has  been  heard  before  me. 

The  case  lies  in  a  very  narrow  compass,  the  only  doubt  being  what  is  the 
principle  applicable  to  it.     There  are  two  questions,  first,  one  of  fact,  namely  what 
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conclusion  I  am  to  come  to  relative  to  the  confUict  of  the  Defendant,  and  secondly, 
one  of  principle,  namely  what  is  the  principle  by  which,  in  the  case  of  executors  and 
trustees  having  money  in  their  hands  which  they  ought  to  invest  and  do  not  invest, 
the  Court  is  regulated  in  dealing  with  them  in  respect  of  interest,  whether  in  charg- 
ing them  with  four  or  five  per  cent.,  or  with  compound  interest  at  hve  per  cent.,  or 
under  some  circumstances  in  making  them  liable  for  the  amount  of  consols  whicli 
would  have  been  forthconnng  if  they  had  invested  the  fund  properly. 

[851]  I  have  always  felt  this  to  be  a  very  unintelligible  ((ucstion,  for  there  is  no 
definite  rule  applicable  to  it.  Generally  speaking,  every  executor  and  trustee  who 
holds  money  in  his  hand.s,  is  bound  to  have  that  money  forthcoming ;  he  is  therefore 
chargeable  with  it,  and  is  almo.st  always  to  be  charged  also  with  interest  at  four  per 
cent. ;  it  is  presumed  that  he  must  have  made  interest,  and  four  per  cent,  is  that  rate 
of  interest  which  this  Court  has  usually  treated  it  right  to  charge.  In  later  time.*, 
however,  the  Court  has  charged  executors  with  five  per  cent.,  and  sometimes  with 
compound  interest.  This  last,  however,  is  a  still  more  modern  practice  ;  and  in 
Baphael  v.  Boehni  (11  Ves.  92),  where  it  had  been  done.  Lord  Eldon  said,  that  such 
terms  had  never  before  been  inserted,  and  he  hoped  never  would  again  be  found  in 
any  decree,  meaning,  I  suppose,  that  it  was  a  harsh  and  not,  generally  speaking,  a 
justifiable  mode  of  dealing.  I  will  state  shortly  why  I  do  not  quite  undei'stand  the 
principle  upon  which  the  Court  has  proceeded  in  the  cases  to  which  I  have  referred, 
though  I  do  not  know  that  I  shall  not  be  able,  nevertheless,  satisfactorily  to  come  to 
the  conclusion  at  which  I  have  arrived  in  the  present  case.  In  many  of  the  cases  it 
is  stated,  that  the  Court  proceeds  in  pivnam  to  punish  the  executor,  but  what  is  the 
meaning  of  this !  why  not  punish  him  by  making  him  account  for  more  principal 
than  he  has  received,  if  he  is  to  be  punished  by  having  to  account  for  more  interest 
than  he  has  received  1  What  the  Court  ought  to  do,  I  think,  is  to  charge  him  only 
with  the  interest  which  he  has  received,  or  which  it  is  justly  entitled  to  say  he  ought 
to  have  received,  or  which  it  is  so  fairly  to  be  presumed  that  he  did  receive  that  he 
is  estopped  from  saving  that  he  did  not  receive  it.  I  do  not  think  there  is  any  other 
intelligible  ground  for  charging  an  executor  with  more  interest  than  he  has  [852] 
made,  than  one  of  those  I  have  mentioned.  Misconduct  does  not  seem  to  me  to 
warrant  the  conclusion,  that  the  executor  did  in  point  of  fact  receive,  or  is  estopped 
from  saying  that  he  did  not  receive,  the  interest,  or  that  he  is  to  be  charged  with 
anything  he  did  not  receive,  if  it  is  not  misconduct  contributing  to  that  particular 
result. 

In  the  present  instance,  I  observe  that  one  of  the  grounds  of  misconduct  relied 
upon  by  the  Vice-Chancellor  is,  that  the  Defendant  did  not  communicate  the  matter 
to  the  rector  and  churchwardens  of  the  parish.  This  was  extremely  improper 
conduct  no  doubt,  but  not  in  itself  such  conduct  as  enables  me  to  make  any  alteration 
in  the  mode  in  which  he  is  to  be  dealt  with  in  point  of  interest.  It  is  not  misconduct 
that  has  benefited  him,  uidess  indeed  it  can  be  taken  as  evidence  that  he  kept  the 
money  fraudulently  in  his  hands,  meaning  to  appropriate  it  to  him.self.  In  such  a 
case  I  think  the  Court  would  be  justified  in  dealing  in  point  of  interest  very  hardly 
with  an  executor,  because  it  might  fairly  infer  that  he  used  the  money  in  speculation, 
by  which  he  either  did  make  five  per  cent.,  or  ought  to  be  estopped  from  .saying  that 
he  did  not :  the  Court  would  not  there  inquire  what  had  been  the  actual  proceeds, 
but  in  application  of  the  principle,  "In  odium  spoliatoris  omnia  prsesumuntur,"  would 
assume  that  he  did  make  the  higher  rate,  that  is,  if  that  were  a  reasonable  conclusion. 
I  must,  however,  say  in  fairness  to  the  Defendant  here,  that  looking  to  the  circum- 
stances I  cannot  believe  that  this  would  be  a  fair  interpretation  of  his  conduct :  he 
acted  extremely  improperly  in  not  communicating  the  bequest,  but  the  circumstances 
of  the  case  shew  me  that  it  is  impossible  to  impute  to  him,  that  he  meant  to  appro- 
priate the  money  to  his  own  use.  [His  Lordship  here  alluded  to  some  of  the  facts 
on  which  he  relied  as  supporting  this  conclusion.] 

[853]  Looking  also  at  the  Defendant's  conduct  in  reference  to  the  investments, 
it  appears  that  having  £961,  4s.  7d.  in  his  hands,  he  purchased  £800  consols,  mean- 
ing it  apparently  as  a  security  for  the  charity,  and  in  three  or  four  years  afterwards 
he  purchased  another  large  sum  with  the  same  object.  Nothing  was  however  ear- 
marked as  belonging  to  the  charity,  and  it  was  a  most  improper  course  of  dealing, 
but  he  states  positively  that  these  purchases  were  intended  by  him  as  an  appropria- 
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tion  to  the  charity,  and,  strange  as  the  transaction  may  seem,  the  circumstance  of 
his  not  receiving  the  dividends  leads  me  very  much  to  the  conclusion  that  he  is 
truthful  in  that  representation.  My  opinion  on  the  whole  of  the  evidence  is,  that 
the  Defendant  was  a  gentleman  misconceiving  and  grossly  neglecting  his  duty,  but 
still  preserving  the  fund,  and  having  it  either  invested  in  consols  or  having  consols 
bought  as  a  security  for  it.  Under  these  circumstances,  but  I  confess  not  without 
reluctance,  I  do  not  think  that  he  can  be  charged  with  more  than  this — he  is  account- 
able for  the  original  money  and  for  the  dividends  from  time  to  time  received  upon 
£2100  stock,  with  simple  interest  at  four  per  cent.  I  should  be  very  glad  to  .say 
that  he  ought  to  pay  five  per  cent.,  but  I  do  not  think  I  can ;  for  I  not  only  say 
that  he  has  not  made  a  profit,  but  the  circumstances  seem  to  me  to  demonstrate  that 
he  has  not  made  a  profit.  That  being  so,  he  is  accountable  only  for  the  sum  of  cash 
found  to  have  been  in  his  hands  with  simple  interest  thereon  at  four  per  cent.,  and 
for  the  £2100  stock  and  the  dividends  received  thereon  with  simple  interest  at  four 
per  cent,  on  each  dividend.  If,  however,  the  Plaintiffs  consider  it  more  for  their 
interest  to  take  the  consols  purchased  by  the  Defendant,  or  the  stock  now  in  Court, 
they  are  at  liberty  to  do  so. 

With  regard  to  the  costs,  I  think  the  Defendant  ought  to  pay  all  the  costs  of  the 
information  up  to  the  hearing,  [854]  because  it  was  occasioned  necessarily  by  his 
own  misconduct. 

Mr.  Malins,  on  the  subject  of  costs  and  in  reference  to  what  the  Vice-Chancellor 
had  done,  namely,  not  charging  the  Defendant  with  costs  but  giving  him  no  costs  up 
to  the  hearing,  observed  that  that  part  of  the  decree  was  not  appealed  from. 

The  Lord  Chancellor,  however,  refused  to  vary  the  decree  on  any  other  terms 
than  on  those  of  the  Defendant  paying  the  costs  up  to  the  hearing,  but  gave  him  his 
option  to  have  the  appeal  dismissed  with  costs. 

After  some  further  discussion,  it  was  settled  that  the  decree  of  the  Vice-Chan- 
cellor should  be  varied  in  accordance  with  the  judgment  of  the  Lord  Chancellor,  the 
Defendant  paying  the  costs  as  above  mentioned. 

[855]     Dormer  v.  Phillips.     Before  the  Lord  Chancellor  Lord  Cranworth. 

March  7,  10,  1855. 

The  words  "next  heir"  occurring  in  a  will  in  a  bequest  of  an  annuity  for  life  to  be 
enjoyed  by  the  next  heir  to  a  certain  title  and  estate  :  Held,  by  reference  to  the 
context,  not  to  have  been  used  in  their  strict  sense,  but  to  mean  the  person  next 
presumptively  entitled  to  succeed  to  the  title  and  estate. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Kindersley,  on  a  claim 
filed  to  determine  a  point  of  construction  arising  out  of  the  will  and  codicil  of  the 
late  Charles  Lord  Dormer. 

The  testator  by  his  will,  dated  the  10th  August  1816,  gave  real  estate  to  the 
use  of  his  brother  Evelyn  Pierrepoint  Dormer  for  life,  remainder  to  the  use  of  the 
first,  second  and  every  other  son  of  Evelyn  Pierrepoint  Dormer  successively  in  tail 
male,  remainder  to  the  use  of  Joseph  Thaddeus  Dormer  (called  in  the  will  Joseph 
Dormer)  only  son  of  John  Dormer  third  brother  of  the  testator's  father  deceased 
for  life,  remainder  to  the  use  of  the  first  and  other  sons  of  Joseph  Dormer  successively 
in  tail  male,  remainder  to  the  use  of  the  testator's  uncle  James  Dormer  for  life, 
remainder  to  the  use  of  Robert  Dormer  the  eldest  son  and  heir  of  James  Dormer 
deceased  (who  was  the  eldest  son  of  the  testator's  uncle  James  Dormer)  for  life, 
remainder  to  the  use  of  the  first  and  other  sons  of  Eobert  Dormer  in  tail  male, 
remainder  to  the  use  of  Charles  Dormer  the  second  son  of  James  Dormer  deceased 
for  life,  with  remainder  to  his  sons  in  tail  male,  remainder  to  the  use  of  the  Plaintiff 
Miles  Dormer  the  third  son  of  James  Dormer  deceased  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  Eobert  Dormer  second  son  of  the 
testator's  said  uncle  James  Dormer  for  life,  remainder  to  his  sons  in  tail  male,  and 
remainder  to  the  use  of  the  testator's  right  heirs. 

[856]  The  testator  made  a  codicil  to  his  will,  dated  the  1st  April  1816,  which 
contained  the  following  bequest : — "  I  bequeath  to  Mr.  Joseph  Dormer  my  next  heir 
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after  the  death  of  my  brother  Evelyn  Dormer  without  ssue  male  £150  yearly  for 
the  term  of  his  natural  life  to  date  and  become  due  from  the  day  of  my  ileath  but 
in  case  he  should  become  possessed  of  my  title  and  estate  then  it  is  my  will  that  the 
said  annuity  should  be  paid  to  his  next  heir  male  also  for  the  term  of  his  natural 
life  and  so  on  successively  to  all  the  sons  of  my  cousin  the  late  James  Dormer  so 
that  the  next  heir  to  the  title  and  estate  should  always  enjoy  this  annuity  I  leave 
to  my  cousin  Robert  Dormer  eldest  son  of  James  Dormer  above  mentioned  £50  a 
year  from  the  day  of  my  death  for  the  term  of  his  natural  life  to  devolve  to  his  next 
brother  and  so  on  in  case  of  his  becoming  possessed  of  the  annuity  of  £150  above 
mentioned." 

The  testator  died  on  the  2d  April  1819.  Evelyn  Pierrepoint  Dormer  then 
became  Lord  Dormer,  and  entered  into  possession  of  the  estates ;  he  died  on  the  9th 
December  1826  without  issue.  Joseph  Thaddeus  Dormer  then  became  entitled  to 
the  estates  and  title,  and  was  Lord  Dormer  at  the  time  the  claim  was  filed.  At  the 
death  of  Evelyn  Pierrepoint  Dormer  in  1826,  Joseph  Thaddeus  Dormer  had  no 
children,  and  Charles  Dormer  the  second  son  of  James  Dormer  was  next  heir  pre- 
sumptive to  the  title  and  estates  ;  but,  at  the  filing  of  the  claim  Lord  Dormer  had 
several  .sons,  the  eldest  of  whom,  the  Defendant  John  Baptiste  Dormer,  was  born  on 
the  22d  May  1830. 

The  annuity  of  £150  was  paid  to  Joseph  Thaddeus  Dormer  until  he  became 
entitled  to  the  estates  and  title  on  the  death  of  Evelyn  Pierrepoint  Doi'mer ;  it  was 
then  paid  to  Charles  Dormer  until  1852,  when  he  died  without  issue. 

[857]  The  annuity  of  £50  was  paid  to  Robert  Dormer  named  in  the  will  until 
1821,  when  he  died  without  issue;  it  was  then  paid  to  Charles  Dormer  until  the 
death  of  Evelyn  Pierrepoint  Dormer. 

Under  these  circumstances,  it  became  a  question  who  was  entitled  to  the  arrears 
and  future  payments  of  the  two  annuities,  and  the  claim  in  which  the  present  appeal 
arose  was  filed  by  Miles  r)ormer,  who  was  the  younger  brother  of  Robei't  Dormer 
and  Charles  Dormer,  and  who  claimed  to  be  the  next  presumptive  heir  to  the  title 
and  estates  after  the  death  of  the  present  Lord  Dormer  without  issue  male  :  he  con- 
tended that,  according  to  the  true  construction  of  the  codicil,  he  became  entitled  to 
the  annuity  of  £50  on  the  death  of  Evelyn  Pierrepoint  Dormer  and  continued 
entitled  to  it  until  the  death  of  Charles  Dormer,  and  that  he  became  on  the  death  of 
Charles  Dormer  and  still  continued  to  be  entitled  to  the  annuity  of  £150.  This 
view  of  the  case  was  disputed,  it  being  suggested,  with  regard  at  least  to  the  annuity 
of  £150,  that  John  Baptiste  Dormer,  the  eldest  son  of  the  present  Lord  Dormer,  was 
entitled  to  it  as  the  next  heir  to  the  title  and  estates. 

The  cause  came  on  before  Vice-Chancellor  Kindersley  in  November  1854, 
when  His  Honour  held  that  neither  the  Plaintiff  Miles  Dormer,  nor  the  Defendant 
John  Baptiste  Dormer,  could  take  the  annuity  of  £150,  and  that  it  had  in  effect 
ceased  upon  the  death  of  Charles  Dormer ;  and  that  the  annuity  of  £50  had  also 
ceased  at  the  same  time,  since  there  was  no  longer  anyone  entitled  to  the  annuity  of 
£150.     From  this  decision  the  Plaintiff  appealed  to  the  Lord  Chancellor. 

A  very  full  report  of  the  argument  and  judgment,  together  with  a  pedigree 
shewing  the  state  of  the  family,  [858]  will  be  found  in  the  3d  Volume  of  Mr. 
Drewry's  Reports,  p.  39,  from  which  report  the  foregoing  statement  of  the  will  and 
codicil  has  been  taken. 

Mr.  Glasse,  Mr.  Selwyn  and  Mr.  Cairns,  for  the  Plaintiff,  supported  the  appeal. 
They  submitted  that  the  words  "next  heir,"  as  used  in  the  codicil,  meant  next  heir 
presumptive  ;  and  that  it  was  clear  from  the  whole  tenor  of  the  instrument  they 
were  not  used  by  the  testator  in  their  strict  technical  sense. 

Mr.  Fleming,  for  the  Defendant  John  Baptiste  Dormer,  left  the  case  in  the  hands 
of  the  Court,  and  took  no  part  in  the  argument. 

Mr.  Amphlett,  for  the  executors  of  Charles  Gould  one  of  the  residuary  legatees 
under  the  will.  He  submitted  that  the  Plaintiff  was  not  entitled,  and  that  the 
decision  of  the  Vice-Chancellor  was  correct ;  he  cited  Lord  Deerhurst  v.  Duke  oj  St. 
Alhans  (5  Madd.  232).  He  also  in.sisted  that  the  present  was  a  stale  demand  which 
the  Court  ought  not  to  accede  to,  and  mentioned  Campbell  v.  Gi'aham  (1  Russ.  &  M. 
453  ;  2  CI.  &  Fin.  429),  and  the  fortieth  section  of  the  statute  3  &  4  Will.  4,  c.  27. 

Mr.  Lloyd  and  Mr.  Terrell,  for  F.  T.  Gould  a  party  in  the  same  interest  as  C. 


744  EX    PARTE    WOOD  4  DE  G.  M.  &  G.  889. 

Gould.  They  cited  Leah-  v.  A'obimon  (2  Mer.  364),  and  submitted  that,  unless  the 
construction  put  upon  the  codicil  by  the  Vice-Chancellor  was  adopted,  it  was 
impossible  to  construe  the  instrument  at  all. 

[859]  Mr.  Greene  and  Mr.  H.  F.  Jackson,  for  the  executors  of  the  testator,  took 
no  part  in  the  argument,  but  claimed  such  advantage  as  might  be  derived  from  the 
Statute  of  Limitations  in  answer  to  any  demand  for  the  arrears  of  the  annuities. 

Mr.  Glasse  replied,  and  in  reference  to  the  Statute  of  Limitations  mentioned 
PUllipo  V.  Munnings  (2  Myl.  &  Cr.  309). 

March  10.     The  Lord  Chancellor  [Cranworth]  now  delivered  judgment. 

His  Lordship  observed  that  this  was  one  of  those  unsatisfactory  cases  in  which 
the  Court  was  called  on  to  say  what  a  testator  meant,  when  it  was  perfectly  clear 
that  he  did  not  know  what  he  meant  himself.  All  that  the  Court  could  do  was  to 
put  a  construction  on  the  words  actually  used,  and,  dealing  in  this  way  with  the 
present  case,  his  Lordship,  after  con.sidering  the  matter  over  several  times,  had  come 
to  be  quite  of  the  same  opinion  as  the  Vice-Chancellor.  [His  Lordship  here  stated 
shortly  the  several  facts  above  noticed,  and  also  the  terms  of  the  will  and  codicil.] 

The  real  question  was,  what  meaning  was  to  be  given  to  the  expression  in  the 
codicil,  "  next  heir,"  as  applied  to  the  person  who  should  always  enjoy  the  annuity 
of  £150.  His  Lordship  agreed  with  the  Vice-Chancellor  in  thinking  that  the 
testator  used  the  words  in  the  same  sense  in  which  he  had  used  them  in  an  earlier 
part  of  the  instrument,  and  this  was  clearly  not  in  their  strict  sense,  for  he  spoke  of 
a  person  as  "next  heir"  whose  ancestor  was  still  living,  and  "nemo  est  hasres 
viventis  :  "  what  he  meant  was,  that  the  person  presumptively  entitled  [860]  as  next 
heir  male  to  succeed  to  the  title  and  estates  should  receive  the  annuity.  On  the 
death  of  Evelyn  Pierrepoint  Dormer,  Joseph  Thaddens  Dormer  was  the  person  to 
succeed  to  the  title  and  estates,  and  as  he,  Joseph  Thaddeus,  was  then  unmarried, 
Charles  Dormer  as  the  next  heir  presumptive  was  entitled  to  take  the  annuity  of 
£150,  and  it  was  paid  to  him  accordingly.  Of  the  correctness  of  this  there  could  be 
no  doubt,  but  the  question  was,  for  how  long  was  he  to  continue  to  receive  it :  he 
subsequently  ceased  to  be  next  heir,  for  Lord  Dormer  married  and  had  children.  It 
was  impossible  to  speculate  on  what  the  testator  had  in  his  mind  applicable  to  this 
state  of  things  ;  the  direction  was  however  clear  that  the  annuity  was  to  lie  paid  for 
life,  and  therefore  Charles  Dormer,  though  he  ceased  to  be  next  heir,  was  still  to 
receive  it.  He  died  in  1852  without  issue,  and  the  point  to  be  determined  was, 
what  was  then  to  become  of  the  annuity,  was  his  next  brother  the  present  Plaintiff 
to  take  it  ?  His  Lordship  thought  not,  for,  in  order  to  take,  it  was  essential  that  he 
should  answer  the  description  of  "  next  heir,"  which  he  did  not.  The  reference  to 
the  other  sons  of  James  Dormer  was  parenthetical ;  the  testator's  meaning  apparently 
was  that  any  of  them  to  take  must  be  in  the  position  of  next  heir  to  succeed  to  the 
title.  No  one  was  to  take  except  as  next  heir  male,  and  the  Plaintift',  the  present 
Appellant,  was  not  next  heir  male  :  he  therefore  could  not  take,  and  the  appeal  must 
consequently  fail. 

[861]     Ex  2Mrte  George  Wood  and  Theophilus   Carrick.     In   the    Matter   of 
Frederick  Sutton.     Before  the  Lords  Justices.     Feb.  18,  1853. 

The  Commissioner  ought  to  make  an  order  for  the  sale  of  property  alleged  by  the 
assignees  to  be  in  the  bankrupt's  reputed  ownership,  on  their  ex  parte  application, 
supported  hj  primd  facie  evidence.     (See  the  next  case.) 

This  was  an  appeal  from  the  refusal  of  Mr.  Commissioner  Ayrton,  to  make  an 
order  for  the  sale  of  goods  (see  Ex  parte  Heslop,  1  De  G.  M.  &  G."  477),  alleged  by 
the  assignees  to  have  been  in  the  order  and  disposition  of  the  bankrupt,  with  the 
consent  of  the  true  owners. 

On  the  1st  of  January  1851,  the  bankrupt  who  carried  on  the  business  of  a  furnish- 
ing ironmonger  at  Kingston-upon-Hull,  assigned  to  his  sister  all  his  household  furni- 
ture, goods,  chattels,  stock-in-trade,  and  other  his  personal  estate  and  effects  whatso- 
ever, and  wheresoever,  to  secure  the  repayment  of  £550  with  interest,  therein  expressed 
to  have  been  advanced  by  her  to  him.     The  deed  contained  a  power  for  the  sister,  all 
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times  thereafter  to  enter  into  and  upon  the  dwelling-house  and  premises  of  the  bank- 
rupt, anti  all  other  the  places  in  which  the  assigned  goods  might  he  likely  to  he  found, 
and  to  sell  them  as  well  as  all  other  goods  and  chattels  to  be  thereafter  ac(iuired  by 
the  bankrupt.  After  stating  the  bill  of  sale,  and  after  stating  circumstances  to  shew 
that  it  was  not  made  in  consideration  of  a  present  advance  or  under  pressure,  the 
petition  of  appeal  stated,  that  the  stock-in-trade  and  all  other  the  personal  estate 
assigned  by  the  bill  of  sale,  were  at  the  time  of  the  execution  thereof,  and  after-[862]- 
wards  remained,  in  the  possession,  order  and  disposition  of  the  bankrupt,  and  that 
no  part  of  it  was  ever  delivered  to  or  taken  pos.session  of  by  the  bankrupt's  sister 
until  April  1852,  when  the  bankrupt  finding  himself  greatly  in  want  of  nionev,  and 
unable  to  continue  his  bu-siness  by  reason  thereof,  informed  his  sister  of  the  state  of 
his  circumstances,  without  any  previous  application  from  or  communication  with  her, 
and  recommended  her  at  once  to  put  the  bill  of  sale  in  force,  and  thereupon  arranii-e- 
ments  were  made,  by  or  upon  the  suggestion  or  with  the  concurrence  of  the  bankrupt, 
for  the  delivery  up  to  his  sister  of  all  his  stock-in-trade  and  other  personal  estate  and 
effects,  which  accordingly  took  place  on  or  about  the  10th  of  April  1852. 

The  assignees  had  moved  before  the  Commissioner  for  an  order  for  the  sale  and 
disposal  of  the  goods  and  chattels  comprised  in  the  assignment,  pursuant  to  section 
125,  of  the  Bankrupt  Law  Consolidation  Act,  1849,  and  examined  the  bankrupt  vivd 
voce.  The  Commissioner,  after  taking  time  to  consider  the  matter,  on  the  17th  of 
January  1853,  refused  to  make  any  order,  and  adjourned  the  sitting  until  the  30th 
of  March  1853,  so  that  the  validity  of  the  bill  of  sale  and  the  proceedings  might  be 
tried  at  law.  The  praj-er  was  for  a  declaration,  that  such  of  the  goods  and  chattels 
assigned  by  the  bill  of  sale  as  remained  in  the  possession  of  the  bankrupt,  at  the  time 
of  the  delivery  thereof  by  him,  unto  his  sister  in  April  1852,  were,  at  the  time  he 
Ijecame  bankrupt,  by  her  consent  and  permission,  in  his  possession,  order  or  disposi- 
tion as  reputed  owner  thereof,  or  whereof,  he  had  taken  upon  him  the  sale,  alteration 
or  disposition  as  owner ;  and  that  the  same  goods  and  chattels  might  be  ordered  to 
be  sold  and  disposed  of  by  the  Petitioners  as  assignees  for  the  benefit  of  the  creditors 
under  the  bankruptcy. 

[863]  Mr.  Hardy,  in  support  of  the  petition,  read  the  examinations  taken  before 
the  Commissioner  on  the  original  application,  and  cited  Ex  parte  Bmioiu  (2  De  G.  M. 
ifc  G.  921),  and  Quarter maine  v.  Bittleston  (13  Com.  B.  133  ;  see  also  Graham  v.  Furhn, 
14  Com.  B.  134),  on  the  authority  of  the  latter  of  which  cases  he  submitted  that  it 
was  necessary  to  have  an  order  specifically  referring  to  the  particular  goods  directed 
to  be  sold,  and  not  an  order  directing  all  goods  in  the  bankrupt's  order  and  disposi- 
tion generally  to  be  sold. 

Their  Lordships  said,  that,  unless  the  order  was  made,  the  assignees  could  not 
try  the  question  at  law,  and  that  the  order  ought  to  be  made  on  prinw  facie  evidence 
being  adduced,  as  it  was  in  this  instance,  and  would  determine  no  question.  Their 
Lordships  then  made  an  order,  that  the  stock-in-trade  and  effects  mentioned  and 
referred  to  in  the  several  examinations,  and  which  were  in  the  possession  of  the  bank- 
rupt on  or  about  the  8th  of  April  1852,  and  were  afterwards  removed  from  the 
premises  of  the  bankrupt,  by  or  by  the  order  of  the  said  Eleanor  Frances  Sutton, 
should  be  sold  and  disposed  of  for  the  benefit  of  the  creditors  under  the  bankruptcy, 
as  having  been  in  the  possession,  order  and  disposition  of  the  said  bankrupt,  as  reputed 
owner  thereof,  at  the  time  he  became  bankrupt,  by  the  consent  and  permission  of  the 
true  owner. 


[864]  Ex  parte  George  Young,  Jonas  Tillotson  Patchett  and  William  Edwards 
Hirst.  In  the  Matter  of  John  Roebuck  and  William  Roebuck,  Bankrupts. 
Before  the  Lords  Justices.     July  4,  1853. 

The  17th  of  the  Rules  and  Orders  in  Bankruptcy  does  not  render  it  necessary  or 
proper  to  serve  on  mortgagee  notice  of  an  application  for  an  order  for  the  sale  of 
chattels  alleged  by  the  assignees  to  be  in  the  bankrupt's  reputed  ownership.  Such 
an  order  should  be  made  on  an  ca;parf«  application  of  the  assignees  shewing  a,  pi-imd 
facie  case. 

C.  xxiiL— 24* 
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This  was  also  an  appeal  of  the  assignees,  from  the  refusal  of  the  Commissioner 
(Mr.  West),  to  make  an  order  for  the  sale  of  goods  alleged  by  the  assignees  to  have 
been  in  the  reputed  ownership  of  the  bankrupts. 

The  bankrupts  were  at  the  time  of  the  bankruptcy  woollen  cloth  manufacturers 
and  lessees  of  a  water  fulling  and  scribbling  mill,  in  which  were  shafting  and  gearing 
engines  and  machinery  belonging  to  them,  subject  to  an  equitable  mortgage  in  favour 
of  the  Respondents. 

In  January  1853,  the  Appellants  served  the  Respondents  with  notice,  that  applica- 
tion would  be  made  to  the  Commissioner  for  an  order  for  the  sale  of  the  water  wheel, 
shafting  gearing  engines,  machinery  and  utensils  upon  the  demised  premises  as  being 
in  the  order  and  disposition  of  the  bankrupts  at  the  time  of  the  bankruptcy. 

The  Appellants  and  Respondents  were  heard  by  the  Commissioner  upon  the 
application  which  was  thereupon  dismissed,  reserving  the  question  of  costs. 

Mr.  Bagshawe,  in  support  of  the  petition,  said,  that  application  had  been  made 
to  the  Commissioner  in  the  first  instance  ez  parte  ;  but  that  the  Commissioner  required 
notice  to  be  given  to  the  Respondents. 

[865]  The  Lord  Justice  Knight  Bruce  said,  that  the  order  ought  to  have  been 
made  ex  parte  (see  Ex  parte  Barlmv,  2  De  G.  M.  &  G.  921  ;  and  see  the  last  preceding 
case),  upon  a,  prinxl  facie  case  being  shewn  to  the  satisfaction  of  the  Commis.sioner,  and 
that  persons  not  subject  to  the  jurisdiction  of  the  Commissioner  ought  not  to  be  served 
with  notice  of  such  applications. 

Mr.  Bagshawe  referred  to  the  17th  Order  (1),  and  said,  that  the  notice  had  been 
served  in  compliance  with  what  had  been  supposed  to  be  the  exigency  of  that  order. 
He  read  the  affidavit  of  the  solicitor  to  the  assignees,  shewing  a.  pirimd  facie  case. 

Mr.  Rolt  and  Mr.  Aspland,  for  the  Respondents. 

Their  Lordships  held,  that  the  Appellants  were  entitled  to  an  order  ex  parte, 
and  ordered  the  costs  of  all  parties  to  be  paid  out  of  the  estate. 

(1)  "That  (unless  the  Court  shall  in  any  particular  case  otherwise  direct)  all 
applications  to  the  Court  in  the  exercise  of  its  primary  jurisdiction  by  virtue  of  '  The 
Bankrupt  Law  Consolidation  Act,  18-19,'  shall  be  by  way  of  motion,  supported  by 
affidavit,  upon  hearing  which  the  Court  shall  make  such  order  therein  as  shall  be 
just ;  but  in  cases  in  which  any  other  party  or  parties  than  the  applicant  are  to  be 
affected  by  such  order,  no  such  order  shall  be  made  unless  upon  the  consent  of  such 
person  or  persons,  duly  .shewn  to  the  Court ;  or  upon  proof  that  notice  of  the  intended 
motion  and  copy  of  the  affidavit  in  support  thereof  has  been  served  upon  the  party 
or  parties  to  be  affected  thereby,  four  clear  days  at  least  before  the  da}^  named  in 
.such  notice  as  the  day  when  the  motion  is  to  be  made :  provided,  however,  that  the 
Court  may,  if  it  .shall  think  fit,  in  any  case  where  the  party  or  parties  to  be  affected 
by  the  order,  or  any  of  them,  shall  not  have  been  duly  served  with  a  notice  of  the 
motion  for  such  order,  make  an  order  calling  upon  the  party  or  parties  to  be  affected 
thereby,  to  shew  cause,  at  a  day  to  be  named  by  the  Court  in  such  order,  why  such 
order  should  not  be  made." 


[866]  Ex  parte  Thomas  Sprague.  In  the  Matter  of  Edward  Brewster,  a  Bank- 
rupt, and  In  the  Matter  of  Edward  Brewster  and  Edward  West,  Bankrupts. 
Before  the  Lords  Justices.     June  24,  1853. 

[S.  C.  22  L.  J.  Bk.  62.] 

A  dissolution  of  partnership  was  advertized  in  the  Gazette,  and  a  circular  sent  in  the 
name  of  the  dissolved  firm,  requesting  debtors  to  the  firm  to  pay  their  debts  to  one 
partner.  Held,  that  the  notice  was  insufficient  to  take  the  deljts  out  of  the  reputed 
ownership  of  the  firm. 

The  plant  and  stock-in-trade  was  taken  possession  of  by  the  same  partner,  and  used 
in  his  separate  trade  after  the  dissolution.  Held,  that  it  was  in  his  separate 
reputed  ownership. 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner  Evans,  holding  that 
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certain  property,  which  had  belonged  to  the  bankrupts  jointly,  was  distributable  as 
the  separate  property  of  one  of  them,  as  being  in  his  order  and  disposition  at  the 
time  of  the  bankruptcy. 

Messrs.  Brew.ster  and  West,  the  bankrupts,  had  carried  on  business  as  printers  in 
partnership  until  the  (ith  of  July  18.50,  when  the  partnership  was  dissolved  by  a  deed 
of  dissolution,  whereby,  among  other  things,  the  paitners  covenanted  to  "refer  to 
arbitration  all  matters  connected  with  the  partnership  business  and  the  mode  in  which 
the  affairs  of  the  partnership  should  be  wound  up  and  settled. 

On  the  same  6th  of  July  1850,  the  bankrupts  signed  a  notice  of  dissolution  of 
the  partnership,  which  was  inserted  in  the  Low/on  Gazette ;  and  they  also  signed 
and  sent  to  the  debtors  of  the  firm  a  circular,  notifying  to  them  the  dissolution,  and 
requesting  them  to  pay  their  del:)ts  to  Brewster. 

After  July  1850,  each  of  the  partners  carried  on  business  separately  on  his  own 
account,  and  Brewster  retained  and  used  in  his  business  the  plant  and  stock  which 
had  l)elonged  to  the  firm. 

[867]  On  the  28th  of  September  1850,  the  arbitrator  made  his  award,  and  (amongst 
other  things)  ordered  and  adjudged  that  the  partnership  should  1:)e  deemed  to  have 
ended  and  been  determined  on  and  from  the  30th  of  June  then  last  past ;  that 
Brewster  should  pay  and  receive  all  debts,  and  enter  into  a  bond  to  West,  in  the 
penal  sum  of  £3000,  to  save  West  harmless  against  all  claims  and  demands  arising 
out  of  the  partnership;  that  West  should,  after  the  payment  to  him  thereinafter 
mentioned,  deliver  up  to  Brewster  all  books,  papers  and  writings  relating  to  the 
partnership;  that  Brew.ster  should  pay  the  sum  of  £628,  17s.  lOd.  to  West  within 
two  months  after  notice  in  writing  given  to  Brewster  of  the  arbitrator's  award  ;  and 
that  West  should  accept  and  receive  that  sum  in  full  discharge  of  his  share  in  the 
partnership  estate  and  effects.  And  the  arbitrator  determined  that,  save  as  aforesaid, 
neither  Brewster  or  West  had  upon  the  30th  of  June  1850,  any  claim  or  demand  upon 
or  against  the  other  of  them  in  respect  of  or  in  relation  to  the  co-jjartnership  stock-in- 
trade,  machinery  and  effects,  debts,  accounts  and  differences,  or  otherwise. 

On  the  30th  of  September  1850,  West  gave  notice  in  writing  to  Brewster  of  the 
award,  and  made  application  to  Brewster  for  the  payment  of  the  £628,  17s.  lOd., 
which  was  directed  by  it  to  be  paid. 

On  the  19th  of  November  1850,  Brewster  was  declared  bankrupt;  and  on  the 
22d  of  Xovember  a  joint  adjudication  was  pronounced  against  both  the  bankrupts. 

By  an  order  of  the  Commissioner,  dated  the  22d  of  March  1853,  the  creditors' 
assignee  of  the  separate  estate  of  Brewster  was  ordered  to  shew  cause  why  the  official 
assignee  should  not  be  directed  to  carry  over  to  the  credit  of  the  joint  estate  the 
.several  sums  of  money  received  [868]  and  to  be  received  in  respect  of  the  debts  of 
the  late  firm. 

Accordingly,  on  the  11th  of  May  1853,  the  parties  appeared  before  the  Com- 
missioner, who,  on  the  26th  of  May,  delivered  his  judgment,  declaring  that  that 
which  had  been  partnership  property  was  distributable  among  the  separate  creditors 
of  the  bankrupt  Bi'ewster,  as  being  in  his  order  and  disposition. 

From  this  decision  the  trade  assignee  under  the  joint  adjudication  appealed. 

Mr.  Follett  and  Mr.  Lucas,  in  support  of  the  appeal.  The  award  was  insufficient 
to  change  the  property,  especially  as  the  payment  which  was  directed  by  it  as  a  con- 
dition precedent  had  never  in  fact  been  made.  The  notice  in  the  Gazette  merely 
notified  the  hand  to  receive  the  credits  of  the  firm,  and  could  not  affect  the  reputed 
ownership.  And  as  to  the  plant  and  effects,  the  mere  retention  of  them  by  one 
partner  after  a  dissolution  and  separation  has  never  been  held  sufficient  to  change  the 
reputation  of  ownership. 

They  referred  to  Hunter  v.  Bice  (15  East,  100),  Ex  parte  JFheeler  (Buck,  25),  and 
Ex  2'arte  Clarhson  (4  Dea.  &  Ch.  56). 

Mr.  Swanston  and  Mr.  Aspland,  for  the  Respondent,  the  trade  assignee  of  Brewster. 
There  was  a  complete  conversion  of  the  partnership  into  separate  property  before  the 
bankruptcy.  The  property  had  passed,  but  the  time  for  the  payment  of  the  considera- 
tion money  had  not  arrived  at  the  time  of  the  bankruptcy.  The  property  was 
therefore  really  separate,  and  the  reputation  of  ownership  here  coincided  with  the 
true  title. 

[869]  They  referred  to  Ex  parte  Enderhij  (2  B.  it  C.  389),  Ex  parte  Arbouin  (De 
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Gex,  359),  Ex  parte  Ruffin  (6  Ves.  119),  Ex  parte  Fell  (10  Ves.  347),  Ex  parte  Williams 
(11  Ves.  3),  Joij  V.  Campbell  (1  Sch.  &  Lef.  3'J8),  Exjtarte  Barlmi  (1  Crlyn  &  Jam.  207), 
Ex  parte  Ushorne  (1  trlyn  ifc  Jam.  358),  Ex  parte  Cooper  (1  Mont.  1).  ifc  De  G.  358). 

The  Lord  Justice  Knkjht  Bkuce.  With  regard  to  that  part  of  the  appeal  which 
refers  to  the  debts  due  to  Brewster  and  West,  we  are  of  opinion  upon  the  evidence 
that  nothing  had  been  done  to  take  them  out  of  the  reputed  ownership  of  the  original 
creditors.  Even  if  the  advertisement  and  circular  had  come  in  suthcient  time  to  the 
knowledge  of  the  debtors,  they  would  not  of  necessity  have  imported  an  assignment. 
They  would  not  of  necessity  have  imported  more  than  agency.  The  parol  evidence  is 
\'ery  slight,  and  it  appears  to  me  that  the  case  of  notice  to  the  debtors  wholly  fails. 
Therefore,  whatever  may  have  been  the  agreement  as  to  the  debts  between  the 
creditors  themselves,  the  section  of  the  statute  that  has  been  so  frequently  adverted 
to  renders  it  necessary  to  treat  them  as  part  of  the  joint  estate. 

With  regard  to  the  plant  and  stock,  I  confess  that  I  am  not  without  some  degree 
of  doubt,  a  doubt  arising  from  the  circumstance  that  my  mind  is  not  satisfied  that 
there  was  a  complete  delivery  (so  far  as  the  subject  was  capable  of  it),  and  from  the 
circumstance  that  there  was  here  not  a  secret  or  dormant,  but  an  open  and  avowed 
and  notorious  partnership,  followed  for  a  time  by  so  carrying  on  of  the  business  by 
one  of  the  partners  alone.  But,  doubting  as  1  do,  upon  this  point,  I  cannot  [870]  say 
that  I  have  a  sufficiently  strong  opinion  upon  it  to  warrant  me  in  dissenting  from  the 
conclusion  of  the  learned  Commissioner.  It  is  a  conclusion  that,  I  repeat,  is  very 
possibly  correct.  If  I  were  satisfied  in  my  own  mind  that  the  conclusion  was  wrong, 
I  should  be  bound  so  to  declare,  but  I  am  not  so  satisfied  ;  and,  therefore,  cannot  give 
my  voice  for  disturbing  that  part  of  the  decision. 

The  Lord  Justice  Turner.  One  question  which  we  are  called  upon  to  decide  in 
this  case  is,  whether  in  truth  any  concluded  agreement  was  come  to  between  these 
two  partners  as  to  the  division  of  the  partnership  assets.  Looking  at  the  deed  of 
dissolution  of  the  6th  of  July  1850,  I  find  it  reciting  that  the  parties  have  mutually 
agreed  to  dissolve  the  partnership,  and  in  pursuance  of  that  agreement  have  signed 
the  notice  ;  and  further,  that  it  has  been  agreed  that  Brewster  shall  have  the  premises 
for  the  remainder  of  the  term,  and  ■p&y  and  satisfy  the  rent  and  covenants ;  and  that 
each  of  the  parties  shall  be  at  liberty  to  carry  on  the  business  of  a  printer ;  and  that 
it  shall  be  referred  to  arbitration  to  ascertain  the  value  of  the  co-partnership  effects, 
and  of  the  share  of  West  therein,  and  to  decide  what  in  respect  of  such  share  shall  be 
paid  by  Brewster,  and  how  and  when  payment  shall  be  made,  and  in  what  maimer  the 
affairs  shall  go  on.  This  recital,  carried  into  effect  by  the  operative  part  of  the  deed, 
is  to  my  mind  convincing  evidence  of  an  agreement  that  Brewster  should  be  sole 
owner  of  this  property,  and  that  the  only  question  was,  what  he  was  entitled  to  have 
paid  to  him,  and  how  and  when.  The  deed  proceeds  upon  the  notion  of  the  sole 
ownership  of  Brewster. 

When  we  have  arrived  at  this  conclusion  as  to  the  operation  of  the  deed  between 
the  parties,  there  arises  a  [871]  question  as  to  the  debts,  viz.,  what  was  there  to  take 
them  out  of  the  operation  of  the  statute  as  to  the  reputed  ownership  ?  At  the  time 
of  the  dissolution,  the  debts  belonged  to  the  partners  jointly.  They  must  have  so 
continued  until  notice  was  given  to  the  debtors  that  the  debts  which  had  been  joint 
property  had  become  the  sole  property  of  the  one.  Now  there  is  nothing  in  the  shape 
of  such  notice,  except  the  fact  that  authority  had  been  given  by  both  partners  to  the 
debtors  to  pay  the  amount  of  their  debts  to  one  of  these  partners.  I  take  it  that  a 
mere  authority  of  that  description  would  not  alter  the  property  between  the  two. 
Therefore,  I  think  that,  as  to  the  debts,  there  was  not  here  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute  as  to  reputed  ownership.  As  to  the  stock-in-trade 
and  plant,  the  case  stands  on  a  difl'erent  footing.  On  the  6th  July  1850,  sole  posses- 
sion was  taken  by  Brewster.  He  carried  on  a  separate  trade  ;  the  name  was  changed : 
and  the  other  partner  was  also  carrying  on  a  separate  trade  in  a  different  place.  I 
think  that  these  circumstances  were  sufficient  to  take  this  jjart  of  the  property  out  of 
the  reputed  ownership  of  the  two.  It  is  not  material  how  long  the  separate  possession 
continued,  provided  it  was  clear.  I  think,  therefore,  that  the  decision  of  the  Com- 
missioner must  be  confirmed  as  to  the  plant  and  stock,  and  altered  as  to  the  monies, 
which  were  due  to  the  firm. 

Each  estate  was  directed  to  bear  its  own  costs. 
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[872]  In  the  Matter  of  A  Petition  for  Arrangement,  &c.    Anonymous.    Before 
the  Lords  Justices.      Jul;/  4,  185.3. 

A  petition  for  arrangement  under  12  &  13  Vict.  c.  106,  s.  211,  dismissed  on  the  appli- 
cation of  the  petitioning  trader  with  the  consent  of  the  creditors,  altliough  he  had 
complied  with  the  statutory  regulations. 

This  was  a  motion  by  way  of  appeal  from  the  dismissal,  by  Mr.  Commissioner 
Goulburn,  of  a  petition,  presented  by  the  Appellant,  praying  for  the  dismissal  of  a 
petition  presented  by  the  Petitioner,  for  protection  under  the  211th  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849.  The  .\ct  only  provides  (s.  223)  for  the 
dismissal  of  a  petition  presented  under  the  211th  section,  in  case  of  non-compliance 
on  the  part  of  the  petitioning  trader  with  the  requisitions  of  the  Act.  In  the  present 
case  he  had  complied  with  these  recpiisitions,  but  did  not  desire  to  proceed  further 
under  the  Act.     The  creditors  all  consented  to  the  application. 

Mr.  Bagley  supported  the  motion. 

Their  Lord.shii'S  ordered  that  the  order  of  Commissioner  Cxoulburn  should  be 
discharged,  and  that  the  petition  for  arrangement,  presented  to  the  Court  of  Bank- 
ruptcy by  the  Appellant  on  the  3d  of  June  1853,  should  be,  and  the  same  was  by 
the  order,  dismissed. 

[873]     Ex  parte  George  Edward  Dixsdale.     In  the  Matter  of  George  Edward 
DiNSDALE.     Before  the  Lords  Justices.     No/'.  19,  1853. 

A  summons  to  a  person  supposed  to  be  capable  of  giving  information  touching  the 
bankrupt's  estate,  will  not  in  general  be  granted  on  the  application  of  the  bankrupt, 
without  the  concurrence  of  the  assignees. 

This  was  the  appeal  of  the  bankrupt  from  the  refusal  of  Mr.  Commissioner  West 
to  issue  a  summons  to  a  person  whom  the  bankrupt  alleged  to  be  capable  of  giving 
information  respecting  the  bankrupt's  estate. 

The  petition  of  appeal  alleged  that  the  bankrupt,  by  indentures  of  lease  and  release, 
dated  respectively  in  or  about  the  15th  and  16th  of  July  1813,  assured  to  Timothy 
Hutton  and  his  heirs  a  freehold  estate  at  Middleham,  in  Yorkshire,  upon  trust  to  sell 
and  dispose  of  the  same  in  manner  therein  mentioned,  and  out  of  the  proceeds,  after 
payment  of  expenses,  to  pay  to  John  Hutton  and  his  partners,  who  were  the  bank- 
rupt's bankers,  the  sum  of  .£1379.  The  petition  further  alleged  that,  immediately 
after  the  date  of  the  deed,  Timothy  Hutton,  the  trustee,  sold  the  estate,  which 
produced  more  than  enough  to  di.scharge  the  costs  and  expenses  of  the  trust  and  the 
sums  made  secured  by  the  trust  deed,  leaving  for  the  benefit  of  the  bankrupt's  estate 
a  large  surplus. 

In  May  1826,  a  commission  of  bankruptcy  issued  against  the  Appellant. 

On  the  7th  of  November  1850,  the  bankrupt  required  Mr.  Hutton,  by  a  notice  in 
writing,  to  make  out  and  deliver  to  him  or  to  the  official  assignee  an  account  of  his 
receipts  and  payments  in  respect  of  the  trusts,  and  to  produce  vouchers  for  all 
payments  and  allowances. 

[874]  The  Petitioner  depo.sed,  that  he  verily  believed  that  if  such  accounts  were 
truly  and  properly  rendered  and  investigated  it  would  appear,  that  after  pavment  of 
all  the  debts  and  expenses  mentioned  and  referred  to  in  and  by  the  indenture  of  the 
16th  of  July  1813,  a  large  balance  was  due  from  Timothy  Hutton  to  the  Petitioner's 
estate,  more  than  sufficient  to  pay  the  creditors,  who  had  proved  their  debts 
under  the  commission,  20s.  in  the  pound,  and  leave  to  him  a  very  considerable 
overplus. 

Mr.  Sturgeon,  in  support  of  the  petition,  relied  upon  the  120th  section  of  the 
Bankrupt  Law  Consolidation  Act. 

Mr.  J.  H.  Palmer  appeared  for  Mr.  Hutton,  who  had  been  served  with  the 
petition. 

The  petition  had  not  been  served  on  the  official,  who  was  the  only  assignee. 
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The  Lord  Justice  Knioht  Bruce  was  of  opinion  that  there  was  not  the  slightest 
ground  shewn  for  the  interference  of  the  Court  with  the  discretion  exercised  by  the 
Commissioner;  and  that  it  was  not  in  general  competent  to  a  bankrupt  to  apply  for 
a  summons,  under  the  1 20th  section  of  the  Bankrupt  Law  Consolidation  Act,  without 
the  concurrence  of  his  assignees.  As  the  official  assignee,  who  ought  to  have  been, 
had  not  been  served,  and  as  Mr.  Hutton,  who  ought  not  to  have  been,  had  been  served 
with  the  petition,  his  Lordship  thought  that  the  appeal  must  be  dismissed,  and  Mr. 
Hutton's  costs  paid  by  the  bankrupt. 

The  Loud  Justice  Turner  concurred. 

[875]  Ex  parfe  James  Wood.  Li  the  Matter  of  James  Wood,  against  whom 
a  Trader  Debtor  Summons  has  been  issued.  Before  the  Lords  Justices. 
Feb.  17,  1854. 


[Followed,  Ex  parte  Jl'anl,  1882,  20  Ch.  D.  356.] 


It 


is  not  imperative  upon  the  Commi-s-siouer  to  require  a  bond  under  the  12  &  13 
Vict.  c.  106,  s.  78,  or  the  General  Orders,  but  is  a  matter  within  his  discretion, 
having  regard  not  only  to  the  solvency  of  the  alleged  debtor,  but  to  all  the 
circumstances  of  the  case,  including  the  probability  of  success  in  an  action  for  the 
demand. 

When,  therefore,  the  demand  was  made  in  respect  of  differences  in  purchases  and 
sales  of  a  commodity  arising  from  the  mere  turn  of  the  market,  neither  party 
having  or  intending  to  buy  or  sell  the  commodity  itself,  it  was  held  not  to  be  a 
proper  case  for  requiring  a  bond. 

Qurrre,  whether  such  a  demand  could  be  enforced  or  was  not  a  gambling  transaction. 

This  was  a  petition  of  appeal  from  a  decision  of  Mr.  Commissioner  Fonblauque, 
requiring  the  Appellant  to  enter  into  a  bond,  under  the  78th  section  of  the  Bankrupt 
Law  Consolidation  Act. 

On  the  2-lth  of  January  1854,  the  Appellant  was  served  by,  or  on  behalf  of,  the 
Respondent,  Mr.  William  May  Simonds,  with  particulars  of  demand  and  notice, 
requiring  payment  of  £2085,  3s.  2d.,  being  the  balance  due  upon  an  account  of 
purchases  and  sales  of  various  large  quantities  of  tallow ;  and  on  the  26th  he  was 
served  with  a  summons  to  attend  the  Court  of  Bankruptcy,  Basinghall  Street,  on  the 
1st  of  February  1854,  to  answer  the  demand. 

The  Appellant  attended  at  the  return  of  the  summons,  and  deposed  that  he 
verily  believed  he  had  a  good  defence,  upon  the  merits,  to  the  demand ;  and  there- 
upon the  Respondent,  by  his  attorney,  insisted  that  the  Appellant  ought  to  be 
required  to  give  a  bond,  with  two  sureties,  to  abide  the  result  of  an  action  for  the 
recovery  of  the  demand. 

The  Commissioner  required  the  Respondent  to  shew  [876]  that  the  alleged  debt 
was  in  jeopardy,  or  that  there  was  reason  to  believe  that,  if  judgment  were  recovered 
against  the  Appellant  for  the  amount  claimed,  he  would  be  unable  to  jmy  this,  in 
addition  to  his  other  engagements. 

Evidence  was  accordingly  gone  into,  the  result  of  which,  according  to  the  affidavit 
made  in  .support  of  the  appeal  was,  that  in  or  about  December  1852,  the  Respondent 
commenced  speculating  in  tallow,  as  broker  for  the  Appellant.  That  the  first 
speculation  resulted  in  a  gain  of  £100,  but  that  subsequently,  in  consequence  of  the 
state  of  Eastern  affairs,  heavy  losses  had  resulted.  That  the  claim  of  the  Respondent 
was  for  the  largest  of  these  losses,  and  that  there  were  two  other  similar  claims. 
That  the  course  of  dealing  was  as  follows  : — one  party  agreed  to  buy  a  certain 
quantity  of  tallow  of  the  other,  deliverable  at  a  future  period,  between  certain 
specified  times,  generally  one,  two  or  three  months  apart ;  for  instance,  between  the 
1st  of  October  and  31st  of  December  then  next.  That  a  bought-and-sold  note  was 
signed  by  a  broker,  on  behalf  of  each  party.  That  the  other  party,  to  cover  himself, 
subsequently  entered  into  a  counter  contract  to  sell  to  the  person  from  whom  he  had 
purchased  a  like  quantity  of  tallow,  deliverable  also  between  the  same  periods.  That 
when  the  period  for  delivery  arrived,  it  was  open  to  either  party,  according  as  the 
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turn  of  the  market  happened  to  bo  in  his  favour,  to  give  notice  to  the  other  that  he 
was  ready  to  deliver  the  tallow  in  pursuance  of  his  contract ;  and  the  other  thereupon 
gave  a  counter  notice  that  he  was  read}'  to  deliver  the  like  quantity  of  tallow  under 
his  contract,  and  upon  this  a  difference  was  ascertained,  according  to  the  different 
prices  at  which  the  contracts  had  been  respectively  entered  into,  and  such  difference 
was  to  be  received  and  paid  accordingly.  That  no  [877]  tallow  was  actually  delivered, 
nor  delivery  warrants  made  out,  nor  any  tallow  actually  purchased  for  the  fulfilment 
of  the  said  contracts,  nor  otherwise  dealt  with,  except  hy  the  exchange  of  bought- 
and-sold  notes.  That  the  transactions  were  time  bargains,  intended  to  l)e  settled  by 
differences,  and  not  by  actual  delivery  ;  and  that  the  claim  of  the  Respondent  was 
for  differences  upon  the  supposed  delivery  and  redelivery  of  the  same  tallow,  in 
pursuance  of  time  bargains. 

The  Appellant  deposed  before  the  Commissioner  that,  except  in  respect  of  debts 
thus  incurred,  the  Appellant  was  worth  a  considerable  sum  bej'ond  the  amount  of 
his  debts,  but  not  sufficient  to  pay  the  demands  of  the  Kespondent,  and  of  two 
other  persons  with  whom  he  had  had  dealings  of  the  above  descriptions,  if  they  were 
just  and  legal  debts,  which  the  Appellant  was  advised  they  were  not.  He  further 
deposed,  that  he  was  unable  to  find  sureties  to  the  amount  of  the  demand  of  the 
Respondent,  and  that  the  effect  of  ordering  him  to  give  a  bond,  with  sureties,  would 
be  to  compel  him  to  commit  an  act  of  bankruptcy,  though  he  was,  as  he  verily 
believed,  perfectly  solvent. 

He  submitted  to  the  Commissioner,  first,  that  the  claim  of  the  Respondent  was, 
upon  the  face  of  it,  as  shewn  by  the  particulars  of  his  demand,  and  by  the  evidence 
of  his  own  witness,  contrary  to  the  provisions  of  the  Gaming  and  Waging  Act,  and 
therefore  absolutely  void,  and  would  be  incapable  of  being  proved  in  bankruptcy, 
or  of  supporting  an  adjudication,  and  that  the  Commissioner  ought  not  to  exclude 
this  from  his  consideration.  And,  secondly,  that  even  if  this  had  not  been  the  case, 
the  test  by  which  the  Court  should  be  guided  in  ordering  or  refusing  to  order  a  bond 
to  be  given  ought  to  be  the  general  solvency  or  insolvency  of  the  [878]  trader 
summoned,  apart  from  the  particular  claim  made  and  denied,  and  not  his  inability  to 
pay  the  amount  claimed  and  denied  in  addition  to  his  ordinary  engagements.  That 
the  contrary  construction  would  put  it  in  the  power  of  anyone  who  would  make  an 
unconscientious  and  extravagant  demand  to  make  any  other  man  a  bankrupt  in 
fourteen  days. 

The  Commissioner,  by  the  order  under  appeal,  ordered  the  Appellant,  within 
twenty-one  days,  to  enter  into  a  bond  according  to  the  form  contained  in  schedule 
(K.)  to  the  Act,  in  the  sum  of  £3085,  3s.  2d.,  with  such  two  sufficient  sureties  as 
the  Court  should  approve  of,  to  pay  such  sum  or  sums  as  should  be  recovered, 
together  with  such  costs  as  should  be  given  in  a  then  pending  action,  or  of  any 
part  thereof  in  respect  of  which  the  deposition  of  the  Respondent  had  been  made. 

Mr.  Rolt  and  Mr.  Hardy,  in  support  of  the  appeal. 

The  contracts  in  respect  of  which  the  Respondent  is  suing  are  void  as  gambling 
contracts  within  the  meaning  of  the  statute  8  &  9  Vict.  c.  109,  s.  18,  which  enacts, 
"that  all  contracts  or  agreements,  whether  by  parol  or  in  writing,  by  way  of  gaming 
or  wagering,  shall  be  null  and  void  ;  and  no  suit  shall  be  brought  or  maintained  in 
any  Court  of  law  or  Equity  for  recovering  any  sum  of  money  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands 
of  any  person  to  abide  the  event  on  which  any  wager  shall  have  been  made."  They 
cited' Gr/u'icood  v.  Blane  (11  C.  B.  Rep.  538).  ' 

Mr.  J.  H.  Palmer  for  the  Respondent.  The  Bankrupt  Law  Consolidation  Act  and 
the  87th  [879]  Order  are  imperative  upon  the  Commissioner,  and  leave  him  no 
discretion  as  to  requiring  a  bond  with  sureties.  The  contracts  in  question  are  not 
void  under  the  Act  relied  upon,  for  the  demand  cannot  be  termed  "a  sum  of  money 
alleged  to  be  won  upon  any  wager ;  "  on  the  contrary,  the  evidence  shews  that  the 
contracts  were  entered  into  bona  fide,  and  according  to  the  usual  course  of  trade. 

To  constitute  a  valid  contract  for  the  sale  of  goods  to  be  delivered  at  a  future  day 
it  is  not  necessary  that  the  vendor  should  at  the  time  have  the  goods  in  his  possession, 
or  have  entered  into  any  contract  to  buy  them  ;  Hihhlewhite  v.  M'Morinf  (5  M.  &  W. 
462).     In  Grizewood  v.  Blane  there  was  clearly  a  mere  gambling  transaction. 

The  Lord  Justice  Knight  Bruce.     It  is  not  necessary  on  this  occasion  to  give 
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an  opinion  upon  the  question,  whether  there  is  or  is  not  any  debt  due  from  Mr.  Wood 
to  Mr.  Simonds,  in  the  sense  in  which  that  word  is  used  in  Courts  of  Justice,  namely, 
whether  there  is  any  right  of  action  existing  between  them.  But,  assuming  for  the 
purpose  of  argument  (without  asserting  or  denying),  that  there  is  any  such  debt,  it 
is  right,  as  it  appears  to  me,  to  inquire  into  the  origin  and  nature  of  the  demand.  If 
there  has  been  any  vaUiable  consideration  for  it,  it  certainly  has  not  been  an  onerous 
consideration.  Mr.  Simonds  has  not  substantially  parted  with  any  of  his  money  or 
property  or  come  under  any  serious  inconvenience  with  reference  to  the  alleged  debt. 
It  is  a  debt,  if  a  debt  at  all,  which  he  has  lieen  lucky  enough  to  obtain  by  the  mere 
turn  of  the  market,  to  use  an  expression  not  uncommon  in  cases  of  this  nature. 

[880]  Considering  therefore  the  origin  and  nature  of  the  alleged  debt,  as  well  as 
the  doubtfulness  of  the  question,  for  I  think  it  a  doubtful  question,  whether  there 
is  any  debt  at  all,  if  I  am  called  upon  to  exercise  a  discretion  under  the  79th  section 
of  the  Bankrupt  Law  Consolidation  Act,  as  to  requiring  or  not  requiring  sureties,  I 
must  exercise  it  in  favour  of  the  alleged  debtor.  According  to  the  true  construction 
of  the  79th  section,  there  is,  I  apprehend,  a  discretion,  and  it  is  not,  I  think,  in  every 
case  where  there  is  proof  offered  of  a  debt  being  due  on  the  one  hand  which  is  denied 
on  the  other  side,  that  of  necessity  a  bond  is  to  be  given.  In  coming  to  that  conclusion 
I  have  not  been  influenced  by  the  circumstance  that  under  the  General  Orders,  as  I 
read  them,  if  a  bond  is  given  it  must  of  necessity  be  given  for  the  amount  prescribed. 
Probably  it  is  so ;  but,  whether  taking  those  orders  into  account  or  not,  I  am  of 
opinion,  in  the  exercise  of  a  judicial  discretion  in  the  particular  circumstances  of  this 
individual  case,  a  discretion  which  we  are  bound  to  use,  that  the  sureties  ought  not 
to  be  required. 

The  Lord  Justice  Turner.  I  entirely  concur  in  the  opinion  expressed  by  my 
learned  Ijrother  as  to  the  construction  to  be  put  upon  the  statute  and  the  orders.  I 
think  that  the  79th  section  of  the  statute  gives  power  to  the  Court  to  require  sureties, 
but  in  terms  vesting  in  the  Court  a  discretion  as  to  whether  the  case  is  one  requiring 
sureties  to  be  given  or  not — a  discretion  to  be  exercised,  not  merely  with  reference 
to  the  solvency  or  insolvency  of  the  alleged  del)tor,  his  capacity  or  incapacity  to 
answer  the  debt,  but  with  reference  to  all  the  circumstances  of  the  case,  the  nature, 
origin  and  constitution  of  the  alleged  debt,  and  the  probability  of  an  action  to  recover 
it  resulting  or  not  resulting  in  a  successful  termination.  Having  [881]  regard  to  all 
these  circumstances  I  am  of  opinion,  that  in  this  case  the  security  prescribed  by  the 
statute  and  called  for  by  the  orders  ought  not  to  be  required. 

[881]  Ex  parte  Sir  Robert  John  Harvey,  Anthony  Hudson,  and  Robert  John 
Harvey  Harvey.  In  the  Matter  of  Edward  Blakely,  a  Bankrupt.  E.x  parte 
Thomas  Osborne  Springfield  and  Another.  In  the  same  Matter.  Before 
the  Lords  Justices.     Jan.  29,  30,  31,  Feb.  10,  28,  1854. 

A  firm  were  holders  of  a  joint  and  several  promissory  note  made  by  a  father  and  son. 
The  son  assigned  all  his  property  to  trustees  for  the  benefit  of  his  creditors,  who 
were  expressed  to  be  parties  to  the  assignment  and  to  be  named  in  a  schedule,  and 
the  deed  purported  to  contain  an  absolute  release  of  the  debts  without  any  reserva- 
tion of  rights  against  sureties.  One  of  the  trustees  was  a  partner  in  the  above- 
mentioned  firm,  and  the  deed  was  executed  by  him  and  the  other  trustees,  but  not 
by  any  other  creditor.  It  was  also  executed  by  the  son,  with  the  privity  and  con- 
currence of  the  father.  Upon  its  execution  as  an  act  of  bankruptcy,  an  adjudication 
was  pronounced  against  the  .son.  Held,  that  even  assuming  the  father  to  have 
joined  in  the  note  as  a  surety  merely,  and  the  partner  to  have  executed  the  deed 
as  a  creditor  and  not  merely  as  a  trustee,  the  father's  liability  was  not  discharged. 

It  is  not  universally  necessary,  in  order  to  reserve  on  a  composition  deed  remedies 
against  sureties,  that  the  reservation  should  be  expressed  in  the  deed. 

These  were  two  appeals  from  the  rejection  of  proofs  under  the  following  circum- 
stances : — 

The  bankrupt,  Edward  Blakely,  carried  on  business  as  a  silk  mercer  at  Norwich. 
His  son,  Edward  Theobald  Blakely,  also  carried  on  business  in  the  same  city  as  a  shawl 
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manufacturer.  In  March  18.50,  the  son  applied  to  Messrs.  Harvey  &  Hudson  (the 
Appellants  in  one  of  the  two  appeals),  who  were  bankers  at  Norwich,  to  lend  him 
monej'  for  the  purposes  of  his  business,  and  they  agreed  to  do  so  by  opening  a  banking 
account  with  him  and  allowing  him  to  draw  upon  the  same  from  time  to  time  to  the 
extent  of  £500. 

[882]  On  the  28th  of  November,  the  son,  who  had  drawn  on  the  bankers  beyond 
the  limit  agreed  upon,  induced  them  to  continue  the  credit,  and  to  make  further 
advances  on  the  following  guarantee,  which  was  signed  hy  his  father,  the  bankrupt : — 

"I,  the  undersigned  Edward  Blakely,  of  Norwich,  silk  mercer,  for  and  in  considera- 
tion of  Messrs.  Harveys  &  Hudsons,  bankers,  at  Norwich,  having  at  my  special 
instance  and  request  agreed  to  continue  open  an  account  which  Edward  Thooliald 
Blakely  no\\-  hath  with  them,  and  to  make  further  advances  to  the  said  Edward 
Theobald  Blakely,  do  hereliy  undertake  and  agree  to  guarantee  the  payment  to  the 
said  Messrs.  Harveys  &  Hudsons,  on  demand  of  the  sum  or  sums  of  mone}-,  together 
with  interest,  commission  and  the  usual  banking  charges  upon  the  same  as  they  may 
hereafter  advance  or  pay  to  or  for  the  said  Edward  Theobald  Blakely,  so  that  the 
whole  sum  to  be  recoverable  under  this  guarantee,  which  shall  lie  deemed  and  taken 
from  time  to  time  and  at  all  times  hereafter  to  be  a  continuing  guarantee  and  security, 
shall  not  exceed  the  sum  of  £2500." 

Another  agreement  was  subsequently  come  to  between  the  father,  the  son  and  the 
bankers,  to  the  effect  that  the  bankers  should  advance  to  the  father  himself  £750  on 
a  mortgage  security,  and  should  give  up  to  the  father  his  guarantee  of  the  28th  of 
November  1850,  and  also  two  bills  of  exchange,  dated  respectively  the  10th  of 
February  and  the  10th  of  December  1852,  for  the  sums  of  £300  and  £230  drawn  by 
the  son  upon  the  father,  and  discounted  by  the  bankers  ;  and  that  thereupon,  and  in 
consideration  thereof,  the  father  and  son  should  give  their  joint  and  several  promissory 
note  for  £3030,  being  the  aggregate  amount  of  the  bills  of  exchange  and  £2500  [883] 
part  of  the  lialance  then  remaining  due  to  the  bankers  upon  the  son's  banking  account ; 
and  that  the  bankers  should  hold  certain  railway  shares  as  security  for  the  residue  of 
the  balance  of  the  son's  account.  Accordingly  the  guarantees  and  bills  of  exchange 
were  delivered  up,  and  the  father  and  son  gave  the  bankers  a  joint  and  several  promis- 
sory note,  which  was  as  follows: — "Nor^vich,  14th  December  1852. — On  demand  we 
jointly  and  severally  promise  to  pay  to  Messrs.  Harve^'s  &  Hudsons,  or  order,  £3030 
value  received. — Edward  Blakely.     Edward  Theobald  Blakely." 

On  the  29th  of  March  1853,  the  son  executed  a  trust  deed,  expressed  to  be  made 
between  himself  of  the  first  part,  Thomas  Osborne  Springfield  (the  Appellant  in  the 
other  appeal),  Robert  John  Harvey  Harvey  (one  of  the  partners  in  the  bank),  and 
William  Stark,  as  trustees  for  themselves  and  the  rest  of  the  creditors  of  the  son 
parties  thereto  of  the  second  part,  and  the  several  other  persons  whose  names  and 
seals  were  thereunto  subscribed  and  set,  being  respectively  creditors  of  the  son  of 
the  third  part.  By  this  deed,  reciting  that  the  son  was  indel)ted  unto  the  parties 
thereto  of  the  second  and  third  parts  in  the  several  sums  set  opposite  to  their  respec- 
tive names  in  the  schedule  thereto,  and  was  unable  to  pay  the  same,  and  had  agreed 
to  assign,  all  his  estate  and  effects  unto  the  trustees  for  the  benefit  of  his  creditors  as 
thereinafter  mentioned,  it  was  witnessed  that  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  the  premises,  and  of  the  nominal  consideration  therein 
mentioned,  the  son  assigned  unto  the  trustees,  their  executors,  administrators  and 
assigns,  all  his  stock-in-trade  and  other  personal  estate  and  effects  to  hold  the  same 
upon  trust,  to  collect  and  receive  or  sell  and  dispose  of  the  same  in  manner  therein 
mentioned  and  out  of  the  monies  to  be  received  by  virtue  thereof  to  pay  all  the  costs 
and  ex-[884]-penses  of  that  indenture,  and  relating  to  the  premises,  or  the  trusts  thei-eby 
created,  and  in  the  next  place  to  pay,  retain  and  satisfy,  rateably  and  proportionably, 
and  without  any  preference  to  priority,  to  themselves  (the  said  trustees  and  their 
partners),  and  the  other  persons  parties  thereto  of  the  third  part,  the  several  debts  or 
sums  set  opposite  to  their  respective  names  in  the  .schedule  thereto  subject  to  a  proviso 
thereinafter  contained  for  verification  of  the  amounts  thereof,  and  to  pay  the  residue,  if 
any,  of  the  said  monies  unto  the  son,  his  executors,  administrators  and  assigns.  After 
the  usual  powers  and  provisions  for  carrying  the  arrangement  into  effect,  it  was  thereby 
lastly  witnessed,  that  in  consideration  of  the  premises  and  of  the  assignment  therein- 
before contained,  the  several  creditors  parties  thereto  of  the  second  and  third  parts, 
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subject  to  the  proviso  next  thereinafter  contained,  released  and  discharged  the  son  of 
and  from  all  and  all  manner  of  debt  and  debts,  actions,  suits,  claims  and  demands 
whatsoever.  An<l  the  intlenturo  contained  a  proviso  for  avoiding  the  same  in  case  of 
the  concealment  by  the  son  of  any  part  of  his  estate  and  eft'ects  to  the  value  of  £20, 
except  the  linen  and  wearing  apparel  of  himself  and  his  famih\ 

This  deed  was  executed  by  the  son  and  by  the  three  trustees,  but  not  by  any 
other  creditor,  nor  did  it  in  the  body,  or  in  a  schedule,  contain  the  name  of  any  other 
creditor  or  the  amount  of  any  debt.  No  creditor  received  anj'  dividend  under  it,  and 
the  Appellants'  case  was,  that  the  trustees  only  executed  the  deed  in  that  character 
and  not  as  creditors,  and  that  they  did  not  intend  thereby  to  release  any  debt. 

The  result  of  the  evidence  (which  was  conflicting),  [885]  was  that  the  father  was 
privy  to  and  concurred  in  the  execution  of  this  deed  by  the  son  and  the  trustees. 

On  the  6th  of  April  185.3,  the  following  letter  was  sent  bj^  a  creditor  and  friend 
of  the  son  to  Mr.  Springfield,  one  of  the  trustees  under  the  deed  : — 

"Dear  Sir, — The  creditors  of  Mr.  E.  T.  Blakely,  manufacturer,  through  you  as 
their  trustee,  having  this  day  agreed  to  accept  a  composition  of  ten  shillings  in  the 
pound  in  satisfaction  and  discharge  of  their  respective  debts,  amounting  to  £G02'2 
(the  total  amount  of  all  his  liabilities,  as  per  statement  annexed),  I  hereby  undertake 
to  grant  acceptances  at  four  month.?,  amounting  in  the  whole  to  £3011,  being  ten 
shillings  in  the  pound,  upon  the  above-mentioned  sum  of  £6022,  on  the  following 
conditions  :  1st.  That  all  the  goods  now  in  Mr.  Blakely 's  hands  and  still  to  be  made 
be  forwarded  when  completed  to  me  or  my  order.  2d.  The  bills  to  be  drawn  upon 
me  against  the  amount  of  the  invoice  price  of  consignment  of  above  goods  and  of 
the  others  still  to  be  manufactured  less  ten  per  cent.,  such  bills  to  date  from  the  time 
of  the  delivery  of  such  goods  to  me,  such  acceptances  to  continue  until  they  amount 
to  the  above-mentioned  sum  of  £3011  sterling.  The  acceptances  to  be  made  payable 
to  Thomas  0.  Springfield,  Esq.,  a  trustee  for  himself  and  the  other  creditors  of  Mr. 
E.  T.  Blakely. — I  remain,  dear  sir,  yours  most  respectfully,  James  G.  Frost." 

On  the  same  6th  of  April,  Mr.  Springfield  returned  the  following  answer  : — 

"To  Mr.  J.  G.  Frost. — Sir, — Vi'e,  the  undersigned  (being  trustees  appointed 
under  a  deed  of  assignment,  dated  March  29th,  1853,  executed  by  Edward  Theobald 
[886]  Blakely,  of  Norwich,  shawl  manufacturer,  to  us  on  behalf  of  ourselves  and  the 
rest  of  the  creditors  of  E.  T.  Blakely),  herebj'  agree  on  behalf  of  ourselves  and  the 
other  creditors,  to  accept  the  dividend  of  ten  shillings  in  the  pound,  to  be  paj'able 
and  paid  in  the  manner  and  form  proposed  in  the  within-written  letter. — We  remain, 
&c.,  for  self  and  co-trustees,  T.  0.  Springfield." 

According  to  the  evidence  in  support  of  the  Appellants'  case,  the  letter  of  Mr. 
Frost  was  shewn  to  the  trustee,  Mr.  Harvey,  by  the  other  trustee,  Mr.  Springfield, 
who,  on  behalf  of  the  bankrupt  and  his  son,  requested  the  bankers  to  concur  in  the 
arrangement  therein  proposed,  informing  them  that  in  such  ca.se  the  father  would  pay 
the  residue  of  the  debt  of  £3030  above  the  amount  of  the  composition,  but  the 
bankers  declined  giving  their  concurrence  without  the  consent  in  writing  of  the 
father  that  their  right  to  enforce  payment  of  the  sum  of  £3030  from  him  should 
remain  unprejudiced,  and  that  the  father  should  remain' liable  as  principal  debtor  to 
them  for  the  whole  of  the  debt.  On  the  7th  of  April  the  father  sent  to  the  bankers 
the  following  letter  : — 

"Crown  Bank,  Norwich,  7th  April  1853. — Dear  Sirs, — I  request  you  will  take  ten 
shillings  in  the  pound  on  my  son's  estate.  As  to  the  residue,  I  hope  to  be  able  to 
satisfy  you  myself." 

On  the  21st  April  1853,  another  agreement  was  drawn  up,  and  expressed  to  be 
made  between  Thomas  0.  Springfield,  Eobert  John  Harvey  Harvey  and  AVilliam 
Stark,  as  trustees  acting  under  the  indenture  of  assignment  of  the  29th  March  1853, 
of  the  first  part,  the  several  creditors  of  Edward  T.  Blakely  of  the  [887]  second  part, 
and  James  G.  Frost  of  the  third  part,  whereby  Mr.  Frost  agreed  forthwith  to  deliver 
to  the  trustees  his  bill  of  exchange  for  £31-4,  being  a  balance  therein  recited  to  be 
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due  from  him,  and  (to  the  extent  of  £3(500)  to  take  of  the  trustees  all  the  manu- 
factured goods  then  being  in  and  npon  the  manufactory  and  premises  of  tlie 
bankrupt's  son  in  Norwich  :  and  also  all  such  goods  as  might  be  manufactured  l)y 
the  tiustees,  as  therein  mentioned,  upon  certain  terms  therein  specified,  and  to 
deliver  to  the  trustees  his  acceptances  for  the  price  thereof  payable  as  therein 
mentioned,  to  the  extent  of  £3600,  and  the  trustees,  in  consideration  of  the  due 
performance  of  such  agreement  as  aforesaid  on  the  part  of  Mr.  Frost,  and  with  the 
consent  of  the  creditors,  testified  by  their  signing  the  now  stating  agreement,  thereby 
transferred  to  Mr.  Frost  all  the  working  plant  and  machinery,  materials  and  goods, 
late  of  the  son,  then  being  in  the  manufactory  and  premises,  for  his  own  absolute 
use,  suliject  to  certain  provisions  in  the  agreement  contained. 

This  agreement  was  signed  by  Thomas  O.  Springfield,  Robert  John  Harvey 
Harvey,  William  Stark,  and  some  of  the  creditors,  but  according  to  the  evidence  on 
behalf  of  the  bankers,  Mr.  Harvey  signed  the  same  only  as  a  trustee  and  not  on 
behalf  of  his  partners,  from  whom  he  had  no  authority  to  sign  either  that  document 
or  the  indenture  of  the  29th  March  1853. 

The  petition  for  adjudication  against  the  father  was  filed  on  the  9th  April  1853, 
by  two  creditors,  named  William  Lj'cett  and  David  Davies. 

On  the  28th  April  1853,  a  petition  for  adjudication  of  bankruptcy  was  filed 
against  the  son,  who  was  also  declared  a  bankrupt. 

[888]  The  bankers  attended  before  the  Commissioner  acting  in  the  prosecution 
of  the  bankruptcy  of  the  father,  and  tendered  a  proof  for  £2857,  7s.  6d.,  being  the 
balance  due  on  the  £3030,  and  interest  secured  by  the  promissory  note. 

A  proof  was  also  tendered  liy  Mr.  Springfield  for  the  amount  of  his  debt,  but  the 
Commissioner  rejected  both  proofs  on  the  ground  that  the  bankers  and  Mr.  Spring- 
field had  concurred  in  the  composition  deed,  and  that  the  father  being  a  surety  for 
the  delits  due  from  the  son  to  the  Appellants  was  thereby  released. 

From  these  rejections  the  two  appeals  were  brought,  and  were  separately  argued, 
but  as  the  arguments  were  to  a  considerable  extent  the  same  they  are  blended  in  this 
report. 

A  considerable  portion  of  the  evidence  and  of  the  argument  related  to  the  question 
whether  the  father  was  a  surety  or  a  principal  creditor  ;  but,  as  the  judgments  proceed 
on  the  assumption  of  the  father  being  a  surety  without  determining  the  question, 
these  portions  of  the  case  are  omitted. 

Mr.  Swanston,  Mr.  Eolt,  Mr.  Bazalgette  and  Mr.  Prentice,  in  support  of  the 
appeal  of  the  bankers. 

Mr.  Swanston  and  Mr.  Palmer  in  support  of  the  appeal  of  Mr.  Springfield. 

Frst,  there  was  no  absolute  release  in  this  case.  The  deed  of  the  29th  March 
1853,  was  not  executed  by  any  creditor  in  that  character.  The  evidence  shews 
clearly  that  the  Appellants  only  executed  it  as  trustees,  and  had  no  authority  from 
their  respective  partners  to  execute  it  as  creditors.  But  even  supposing  the  deed  to 
have  been  capable  of  operating  as  a  release,  if  it  had  [889]  remained  in  force,  that 
effect  was  destroyed  on  its  becoming  void  and  inoperative  by  reason  of  adjudication 
of  bankruptcy  being  made  upon  it.  Thus,  if  a  tenant  is  lawfully  evicted  he  cannot 
be  sued  on  a  covenant  for  payment  of  rent.  When  the  petition  for  adjudication  was 
filed  the  deed  was  as  if  it  had  never  existed. 

Moreover,  the  228th  section  of  the  Bankrupt  Law  Consolidation  Act  provides, 
that  no  creditor  who  is  partj-  to  a  deed  of  arrangement  under  the  224th  and  following 
sections,  shall  be  prejudiced  or  aftected  as  to  his  right  or  remedy  against  any  person 
other  than  the  trader.  Although  this  deed  was  not  executed  by  six-sevenths  of  the 
creditors  yet  every  deed  of  the  description  mentioned  in  the  Act  may  be  considered 
in  progress  towards  execution  by  six-sevenths  of  the  creditor-s,  and  the  228th  section 
was  probably  intended  to  meet  the  difficulty  which  might  have  arisen  from  a  creditor 
releasing  the  debtor  in  the  expectation  that  the  deed  would  be  executed  by  six- 
sevenths  of  the  creditors  when  that  expectation  was  not  fulfilled.  [The  Lord 
Justice  Turner.  Suppose  a  deed  was  executed  by  five-sevenths  and  then  a  creditor 
petitioned  for  adjudication  upon  it,  and  afterwards  another  one-seventh  executed  the 
deed?]  The  adjudication  would  then  be  good,  but  the  hardship,  which  would  have 
arisen  if  the  creditors  who  had  executed  had  been  excluded  from  their  remedies 
against  third  persons,  is  relieved  b}-  the  228th  section. 
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They  referred  to  Garland  v.  Carlisle  (4  Bing.  N.  C.  7  ;  2  Moo.  &  S.  24  ;  10  Bing. 
452  ;  3  M.  &  W.  152)  ;  Button  v.  Morrison  (17  Ves.  193)  ;  Simpson  v.  Sikcs  (6  Mau.  & 
S.  295);  Boicherbi/v.  Lanau<ter  {I  A.  &  E.  77);  Bacon's  Abridgment  "Covenant."  G. ; 
[890]  Comvii's  D'igest  "Covenant,"  F.  ;  Fawcett  v.  Gee  (3  Anst.  910)  ;  Smith  v.  Hurst 
(10  Hare,  30) ;  J'arkvr  v.  llamsbottom  (3  B.  *  C.  257)  ;  Sulh/  v.  Forbes  (2  Bro.  &  B.  38)  ; 
Davidson  v.  M'Gref/or  (8  M.  &  W.  755);  Bain  v.  Cooper  (9  M.  &  W.  701) ;  Cooling  v. 
Noi/es  (6  T.  K.  263) ;  Todd  v.  lieid  (4  B.  >fc  A.  210) ;  Smith  v.  Winter  (4  M.  &  W.  454) ; 
Mai/hao  v.  Crickett  (2  Swanst.  185);  Tysow  v.  Cox  (T.  &  R.  395);  JVyke  v.  //oj/cj-s 
(1  be  G.  M.  &  G.  408)  ;  Samuel  v.  Howarth  (3  Mer.  272);  CVari  v.  Devlin  (3  Bos.  & 
Pul.  363). 

Mr.  Daniell  and  Mr.  Asplaiid  for  the  assignees.  The  deed  contained  an  absolute 
release,  and  it  was  executed  by  a  partner  in  each  of  the  Appellant's  firms,  and  was 
afterwards  acceded  to  and  acted  upon  by  the  Appellants.  It  therefore  absolutely 
discharged  the  debts  for  which  the  father  was  surety  to  them.  Although  it  should 
be  admitted,  that  on  the  deed  being  avoided  by  the  bankruptc}'  the  liability  of  the 
principal  creditor  revi\'ed,  it  does  not  follow  that  the  liability  of  the  surety  would 
be  revived  also.  The  contrary  is  the  law,  since  a  surety  once  discharged  by  the  act 
of  the  creditor  cannot  l)e  again  made  liable.  With  regard  to  the  argument 
founded  on  the  arrangement  clauses  tho.se  provisions  cannot  apply  to  a  deed  not 
signed  so  as  to  fall  within  them. 

Thev  referred  to  Neivnham.  v.  Stevenson  (10  C.  B.  713) ;  Bellinqham  v.  Freer  (1  E. 
F.  Moore,  333)  ;  Harrhy  v.  Wall  (1  B.  &  A.  103) ;  Chaham  v.  Actroi/d{lO  Hare,  192) ; 
Bain  v.  Cooper  (9  M.  &  W.  701) ;  Bailei/  v.  Haines  (15  Q.  B.  533) ;  Clai/ton  v.  Kijnaston 
(2  Salk.  574)  ;  Nicholson  v.  Bevill  (4  A.  &  E.  675 ;  and  .see  Kearslei/v.  Cole,  16  M.  ^V;  W. 
136);  Ford  [891]  v.  Beech  (11  Q.  B.  852;  and  see  JFebh  v.  Spicer,  13  Q.  B.  898); 
Cockshoti  V.  Bennett  (2  T.  R.  763) ;  Fx  parte  Glendinning  (Buck.  517) ;  Coleman  v. 
JFaller  (3  Y.  &  J.  212) ;  Cullinqwmih  v.  Loyd  (2  Beav.  385) ;  IVyke  v.  Bogers  (1  De  G. 
M.  &  6.  408) ;  Owen  v.  Homan  (3  Mac.  &  G.  378) ;  Espey  v.  Lake  (lO'  Hare,  260)  ; 
King  v.  Hoare  (13  M.  &  W.  494);  Lewis  v.  Jones  (i  B.  &  C.  506);  Cocks  v.  Nash 
(9  Bing.  341) ;  Fvans  v.  Elliot  (9  A.  &  E.  342) ;  Pendlehmj  v.  Walker  (4  Y.  &  C.  424). 

Judgment  was  reserved  on  both  appeals. 

Feb.  28.  The  Lord  Ju.stice  Knight  Bruce.  These  petitions  (which,  like  many 
others,  though  in  the  form  of  appeal,  are  sujjported  and  opposed  by  testimony,  that 
was  not,  as  well  as  testimony  that  was  before  the  learned  Commis.sioner  in  the  bank- 
ruptcy), call  for  our  decision  upon  disputes  of  fact,  more  distressing,  whether  more 
or  less  difficult,  than  the  questions  of  law  and  equity  raised  by  them — disputes  that 
have  required  a  careful  examination  of  evidence,  unfortunately  including  upon  one 
side  or  the  other,  if  not  on  both,  some  very  seriously'  incorrect  swearing. 

Having  considered  the  materials  before  us  as  much  and  as  long  as  could  be  useful, 
we  have  now  to  terminate,  so  far  as  we  can  terminate,  this  crabbed  litigation. 

And  first,  with  regard  to  the  bankers'  petition,  of  which  I  shall  dispose,  so  far  as 
I  am  concerned,  wholly  and  separately,  before  again  touching  upon  the  other.  The 
object  of  these  Petitioners,  who  carry  on  their  busi-[892]-ness  of  bankers  at  Norwich, 
is  to  establish,  that,  upon  a  promissory  note  a  joint  and  several  note  for  £3030, 
dated  the  14th  December  1852,  payable  on  demand,  which,  for  valuable  considera- 
tion, Mr.  Edward  Blakely,  also  of  Norwich,  the  bankrupt  in  this  bankruptcy,  and  his 
son,  Mr.  Edward  Theobald  Blakely,  then  signed  and  gave  to  them,  they  are  entitled 
to  prove  against  the  estate  of  the  former  a  debt  of  £2857,  7s.  5d.  There  is  no  contest 
as  to  the  amount,  for  it  is  admitted  that  the  Petitioners,  if  entitled  to  prove  at  all 
upon  the  note  against  the  elder  Mr.  Blakely 's  estate,  are  entitled  to  do  so  for  that 
sum.  Their  right  is  denied  by  the  assignees  on  the  single  ground  of  the  execution 
by  one  of  the  Petitioners,  namely,  Mr.  Harvey,  of  a  deed  of  tru.st,  for  the  benefit  of 
the  creditors  of  the  younger  Mn  Blakely,  which  deed,  dated  the  29th  March  1853, 
was  executed  by  him  probably  on  that  day,  but  certainly  on  that  or  the  preceding 
or  following  day,  and  by  Mr.  Harvey,  I  believe,  on  the  7th  April  following. 

The  assignees  insisted  before  the  learned  Commissioner  and  still  insist,  that,  by 
the  deed  Mr.  Harvey  released  and  discharged  the  younger  Mr.  Blakely,  and  by  doing 
so,  released  and  discharged  his  father,  though  not  a  party  to  the  instrument  nor  pur- 
porting to  be  released  or  discharged  by  it  from  the  note. 

The  learned  Commissioner,  thinking  the  assignees  right  in  the  contention,  rejected 
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the  proof  tendered  by  the  Petitioners  for  the  £2857,  7s.  5d.,  which  they  consequontlj^ 
now  a.5k  us  to  admit. 

It  may  be  right  to  notice  tliat  the  11th  April  1853,  was  the  day  on  which  Mr. 
Blakely  the  elder  was  adjudicated  a  bankrupt ;  that  he  was  so  upon  an  act  of 
l)ankruptcy  committed  by  him  three  days,  and  only  [893]  three  days,  before ;  and 
that,  his  son  having  been  adjudicated  a  bankrupt  within  less  than  a  month,  Ijut 
not  less  than  a  fortnight  afterwards,  both  bankrupts  have  obtained  their  certificates. 

The  act  of  bankruptcy  on  which  the  adjudication  against  the  son  proceeded  was 
his  execution  of  the  deed  already  mentioned,  and  that  adjudication  having  never 
been  annulled,  or,  as  I  believe,  sought  to  be  annulled  or  interfered  with,  and  his 
bankruptcy  and  certificate  under  it  being  in  full  force,  I  think  it  unnecessary  to  give 
any  opinion  upon  the  controversy  whether  his  petitioning  creditor  was  a  person 
entitled  to  treat  the  deed  as  an  act  of  bankruptcy. 

A  main  point,  though  perhaps  not  the  only  point,  made  by  the  Respondents 
against  the  proof,  has  been  that,  as  they  allege,  the  elder  Mr.  Blakely  joined  in  the 
note  of  December  1S5"2  as  suretj',  and  merely  as  surety  for  his  son.  The  point, 
however,  is  immaterial  if,  before  the  father  committed  on  the  8th  of  April  the  act  of 
bankruptcy  upon  which  ho  was  adjudicated  a  bankrupt,  he  knew  or  had  notice  of  the 
existence  and  approved  of  the  deed  of  the  29th  of  ;March,  and  had,  l)efore  or  after 
Mr.  Harvey's  execution  of  it,  assented  to  Mr.  Harvey's  concurrence  in  it.  Ought  it 
then,  or  ought  it  not,  to  be  judicially  believed  that  before  the  elder  Mr.  Blakely 's 
act  of  bankruptcy  of  the  8th  of  April  he  knew  or  had  notice  of  the  existence  and 
approved  of  the  deed  of  the  29th  of  March,  and  assented  before  or  after  Mr.  Harvey's 
execution  of  it  to  Mr.  Harvey's  concurrence  in  it?  The  Petitioners  affirm  and  the 
Kespondents  deny  this  proposition,  and  there  is  a  conflict  of  evidence  upon  it.  But 
the  proposition  is  one  probable  in  its  nature — one  that  if  the  only  allegations  of  fact 
before  us  were  those  of  which  the  truth  is  admitted,  or  so  clearly  and  mani-[894]- 
festly  proved  as  to  be  substantially  not  contested,  would  properly,  I  think,  be  inferred 
to  be  true  also,  and  one  lastly  which,  upon  a  just  estimate  of  the  whole  of  the  actual 
materials  before  the  Court,  ought,  I  conceive,  to  be  judicially  considered  and  decided 
to  be  true. 

Xext  it  is  to  be  recollected  that  the  arrangement,  the  transaction  of  which  the 
deed  was  part,  or  which  it  was  to  declare  and  effectuate,  has  never  been  completed, 
but  fell  to  the  ground  and  wholly  failed  of  effect.  The  deed  was  not  executed  by 
Mr.  Harvey  before  the  7th  of  April  last.  Within  less  than  a  month  afterwards  came 
the  adjudication  against  the  younger  Mr.  Blakely,  proceeding,  as  I  have  said,  on  his 
execution  of  it.  The  deed,  subject  to  this  observation,  that  the  three  trustees,  who 
were,  I  believe,  in  fact,  respectively  creditors  (though  Mr.  Harvey  only  so  as  a 
member  of  his  firm),  did  in  one  if  not  in  both  of  those  characters  execute  it,  was  not 
executed  by  an}'  creditor.  Nor  does  it  in  the  body  of  it,  or  in  a  schedule,  or  in  any 
way  mention  or  shew  the  name  of  any  other  creditor  than  the  three  trustees,  or  the 
nature  or  amount  of  any  debt  due  to  them  or  to  any  creditor  whomsoever.  Not  a 
creditor  has  received,  and  it  must  be  taken  that  no  creditor  ever  can  receive  a 
dividend  under  it,  for  the  bankruptcy  founded,  and  I  must  suppose  well  and  duly 
founded,  on  it  rendered  it  void  against  the  assignees,  under  that  bankruptcy,  w'ho 
have  taken  accordingly  all  the  property  that  the  deed  was  intended  or  professed  to 
pass. 

There  is  not,  I  think,  the  least  reason  to  believe  that  Mr.  Harvey  executed — and 
the  just  inference  from  the  evidence  I  conceive  to  be  that  he  did  not  execute — it  with 
any  view  or  intention  of  releasing  or  discharging  Mr.  Blakely  the  elder  in  respect  of 
the  promissory  note  of  the  preceding  [895]  December,  and  I  am  persuaded  that  not 
any  party  to  the  deed  did,  before  executing  or  when  executing  .it,  suppose  or  believe 
that  the  efTect  of  Mr.  Harvey's  execution  of  it  was  or  would  be  so  to  release  or  dis- 
charge Mr.  Blakely  the  elder.  There  can  be  no  doubt  that  it  might  have  been  so 
framed  as  (all  things  else  being  the  same)  to  protect  the  son  from  being  sued  by  the 
Petitioners  as  his  creditors,  and  at  the  .same  time  to  render  it  certain  and  manifest 
that  the  father  could  not,  on  the  ground  of  Mr.  Harvey's  execution  of  it,  claim 
successfully  to  be  or  have  been  so  released  or  discharged  ;  and  I  am  convinced  that 
had  the  attention  of  Mr.  Harvey  been  called  to  the  point,  he  would  have  refused  to 
execute  the  instrument  unless  so  altered. 
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The  question  then  arises  whether  his  execution  of  the  deed,  as  it  stands,  did 
release  or  discharge  Mr.  Blakely,  the  father,  at  law,  as  to  the  promissory  note  of 
December.  If  not,  the  deed  certainly  had  in  equity  no  such  etiect.  But  if  the 
release  or  discharge  was  ettected  by  the  deed  at  law,  still,  in  my  judgment,  under  the 
circumstances,  it  was  not  so  in  equity.  That  is,  it  appears  to  me  that,  in  equity  (by 
reforming  the  deed,  or  without  that  step),  the  Petitioners  were,  perhaps  before,  but 
certainly  after  the  adjudication  against  the  son,  entitled  to  be  relieved  against  that 
legal  effect,  and,  subject  to  the  operation  of  the  father's  bankruptcy,  restored  to  their 
right  of  action  against  him ;  nor  has  anything  taken  place  which  can  have  precluded 
them  from  asserting  that  equity,  an  equity  as  effectual  against  the  assignees  as 
against  their  bankrupt. 

We  are  bound,  I  think,  accordingly  to  declare  that  the  Petitioners  have  the  same 
right  of  proof  against  the  estate  of  Mr.  Blakely,  the  father,  under  his  bankruptcy,  as 
they  would  have  had  if  Mr.  Harvey  had  neither  exe-[896]-cuted  nor  been  aware  of 
the  deed  of  the  29th  of  March  1853,  and  to  admit,  therefore,  the  £2857,  7s.  5d.  to  be 
proved. 

The  Petitioners  have  appeared  here  by  four  learned  counsel,  and  have  made  an 
unsustained  charge  of  concealment  of  property  against  the  younger  Mr.  Blakely, 
but  subject  to  deductions  in  those  respects,  ought  not,  I  think,  to  have  their  costs  of 
this  petition  from  the  estate.  My  reasons  are,  not  only  that  the  struggle  against  the 
proof  into  which  the  assignees  have  entered  had  no  warrant  from  good  sense  or 
abstract  justice,  but  that,  moreover,  the  proposition  of  their  duty  having  required 
from  them  that  struggle,  is  one  not  established  to  my  satisfaction.  That  the  equity 
of  this  case,  not  merely  in  the  judicial,  but  also  in  every  other  sense  of  that  expres- 
sion, is  with  the  Petitioners,  and  that  although  the  controversy  has  come  before  us 
not  exactly  as  it  was  before  the  learned  Commissioner,  I  consider  the  failure  of  the 
opposition  to  the  proof  too  complete  on  technical,  equall}',  and  rational  grounds  to 
justify  us  in  rendering  the  success  of  these  just  creditors  merely  or  nearly  barren. 

And  now  to  take  up  the  petition  of  Messrs.  Springfield  and  Robinson.  Upon 
this,  besides  the  evidence  strictly  belonging  to  itself,  the  affidavits  belonging  to  that 
of  the  bankers  have  been  by  agreement  between  the  parties  made  evidence  so  far  as 
those  affidavits  bear  on  the  questions  common  to  both  Petitioners ;  and  after  the 
statement  that  I  have  made  of  the  reasons  and  grounds  of  the  decision  which,  so  far 
as  I  am  concerned,  I  have  just  pronounced  in  favour  of  Messrs.  Harvey  &  Co.,  a 
statement  to  a  considerable  extent,  if  not  altogether,  applicable  here  also,  I  cannot 
deem  it  necessary  for  me  to  say  much  more. 

[897]  It  is,  in  my  opinion,  established  that  Mr.  Thomas  Osborne  Springfield's 
execution  of  the  deed  of  the  29th  of  March,  which  must  be  understood  to  have  taken 
place  on  the  day  of  its  date,  took  place  with  the  privity  and  previous  and  contem- 
poraneous approbation  and  consent  of  the  elder  Mr.  Blakely,  and  without  any 
intention,  notion,  suspicion  or  idea  on  the  part  of  Mr.  Thomas  Osborne  Springfield 
that  his  execution  of  it  should  or  would  defeat  or  prejudice  any  claim  of  his  firm 
upon  the  elder  Mr.  Blakely.  I  believe  that  if  any  such  notion,  suspicion  or  idea  had 
been  entertained  by  Mr.  Thomas  Osborne  Springfield,  he  would  have  refused  to 
execute,  and  that  he  did  not  deceive  or  mislead  or  wrong  any  person  by  executing 
the  deed,  which,  having  produced  nothing,  and  become  iucapalile  of  producing  any- 
thing except  the  bankruptcy  of  Mr.  Edward  Theobald  Blakely,  but  having,  as  his 
deed,  been  rendered  absolutely  ineffectual  as  from  the  beginning  in  every  sense  here 
material,  cannot,  in  my  judgment,  be  set  up  against  these  Petitioners  by  the 
Respondents.  The  same  order,  mutatis  mutandis,  as  in  the  preceding  case,  ought,  I 
conceive,  to  be  made  in  this. 

I  need  scarcely  add,  that  I  think  it  not  material  whether  the  elder  Mr.  Blakely 
ought  to  be  considered  as  a  surety  or  a  principal  with  regard  to  the  bills  or  debt  here 
in  question,  or  whether  the  228th  section  of  the  Bankrupt  Act  has  any  bearing  on 
the  dispute. 

The  Lord  Justice  Turner.  The  case  of  the  assignees  upon  these  petitions 
cannot  be  more  favourably  stated  than  that  the  bankrupt,  Edward  Blakely,  was  a 
surety  merely,  and  that  the  Petitioners,  Robert  John  Harvey  Harvey  and  'Thomas 
Osborne  Springfield,  executed  the  deed  of  the  29th  of  [898]  ^larch  1 853,  as  creditors, 
and  not  merely  as  trustees ;  and  it  is  upon  this  footing,  and  without  reference  to  the 
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question  whether  the  bankrupt,  Edward  Blakely,  ought  to  be  considered  to  have 
stood  in  the  position  of  principal  and  not  of  surety,  or  to  the  question,  whether  the 
above-named  Petitioners  ought  to  be  considered  to  have  executed  the  deed  as 
trustees  merely,  and  not  as  creditors,  that  I  intend  to  deal  with  these  petitions. 
l)ealing  with  them  upon  this  footing,  the  sole  ([uestion  which,  in  my  opinion,  it  is 
necessary  for  us  to  decide  is,  whether  the  bankrupt,  Ivlward  Blakely,  concurred  in 
the  execution  of  the  deed  in  ((Tiestion  by  the  Petitioners,  Kol)ert  Jiihn  Harvey  Harvey 
and  Thomas  Osborne  Springtield,  or  ratified  their  execution  of  that  deed  at  any  time 
before  the  8th  of  April  1853,  when  he  became  bankrupt.  If  such  ctnicurrence  or 
ratification  on  his  part  be  established  b\'  the  evidence  l)efore  us,  no  seiious  difficulty 
will,  I  think,  be  found  to  exist  upon  the  application  of  the  law  to  the  fact. 

This  question  of  fact  depends  in  sul)Stance,  as  to  both  petitions,  upon  the 
afiSdavits  of  Robert  John  Harvey  Harvey,  Thomas  Osborne  Springfield,  and  Palmer, 
on  the  one  side,  and  of  the  bankrupt,  Edward  Blakely,  and  his  son,  Edward  Theobald 
Blakely,  on  the  other ;  but  it  will  be  convenient  to  consider  the  question  separately 
upon  the  two  petitions,  and  to  deal  with  it  first  with  reference  to  the  banker's 
petition. 

After  commenting  on  a  portion  of  the  evidence  in  detail,  his  Lordship  said  : — If 
the  case  rested  upon  these  affidavits  only,  I  should  feel  judicially  bound  to  conclude 
that  the  bankrupt  was  privy  to  and  concurring  in  the  execution  of  this  deed  l>y 
the  Petitioner,  Robert  John  Harvey  Harvey.  Taking  into  account  the  confirmation 
given  to  the  statements  of  Harvey  by  the  [899]  evidence  of  Springfield  and  Palmer, 
this  conclusion  appears  to  me  to  be  quite  irresistible. 

The  case  therefore,  in  this  view  of  it,  would  stand  thus : — That  the  bankrupt 
applied  to  Harvey  to  take  10s.  in  the  pound,  which,  so  far  as  Harvey  was  aware, 
could  only  be  got  under  the  deed  of  the  '29th  of  March,  he,  the  bankrupt,  knowing, 
at  the  time,  of  the  arrangement  of  the  7th  of  April  and  not  communicating  it  to 
Harvey.  A  more  direct  attempt  on  the  part  of  a  surety  to  draw  in  a  creditor  to 
execute  a  deed  and  afterwards  to  set  it  up  in  his  own  discharge  could  hardly,  I  think, 
be  conceived. 

The  same  observations  which  apply  to  the  petition  of  the  bankers  apply  also  to 
the  petition  of  Springfield.  The  evidence  which  in  the  one  case  establishes  privity, 
in  the  other  establi-shes  ratification. 

It  remains,  then,  only  to  apply  the  law  to  the  facts  of  this  case.  The  general 
rule,  that  a  surety  who  has  concurred  in  or  ratified  an  arrangement  between  the 
creditor  and  the  principal  debtor  cannot  claim  to  be  discharged  by  the  effect  of  that 
arrangement,  was  not  disputed  in  argument ;  but  it  was  said  that  the  bankrupt,  con- 
sidering him  to  be  surety  merel}',  must,  in  this  case,  be  held  to  be  discharged,  the 
deed  executed  by  the  Petitioners,  Harvey  and  Springfield,  being  a  deed  of  composi- 
tion with  the  creditors  of  the  principal  debtor,  and  there  being  no  reservation  upon 
the  face  of  it  of  the  right  to  proceed  against  the  bankrupt,  the  surety.  Great 
reliance  was  placed  in  the  argument  upon  the  circumstance  of  no  such  reservation 
being  contained  in  this  deed  ;  but  I  am  not  prepared  to  say  that  such  a  reservation 
on  the  face  of  the  deed  is  in  all  cases  necessary.  I  am  disposed  to  think  (although  I 
[900]  do  not  deem  it  necessary  and  do  not  intend  to  give  any  final  opinion  upon  the 
point),  that  it  is  in  some  cases  necessary  and  in  others  not ;  but,  whether  necessary 
or  not,  I  do  not  think  that  the  absence  of  it  is  of  itself  sufficient,  in  all  cases,  to 
destroy  any  independent  equity  which  may  exist  between  the  parties.  This  is  not  a 
<ase  in  which  other  creditors  have  executed  the  deed  after  the  execution  of  it  by 
Harvey  and  Springfield.  It  is  not  a  case  in  which  the  deed  is  of  any  force 
"ir  validity.  It  is  a  case  in  which  the  creditors  whose  debts  are  disputed 
have  executed  the  deed  at  the  insstance  of  the  surety,  and  as  to  one  of  them,  at 
least,  upon  his  promise  that  the  lialance  of  the  debt  should  be  paid  by  hiin  ;  and 
under  such  circumstances  I  do  not  think  that  he  or  his  assigns  can  be  permitted  in 
equity  (whatever  might  be  the  rights  at  law)  to  insist  on  being  discharged  from  the 
debt  by  virtue  of  the  deed.  This  case  differs  in  its  circumstances  from  Lee  v. 
Lnckhart  (3  Myl.  &  Cr.  302),  but  what  fell  from  Lord  Cottenham  in  that  case  appears 
to  me  to  bear  very  strongly  upon  the  question. 

In  my  opinion  therefore  these  proofs  must  be  admitted,  and,  with  the  qualification 
which  my  learned  brother  has  suggested,  I  think  all  the  costs  mu.st  come  out  of  the 
bankrupts'  estate. 
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[901]    iVc  parte  Arthur  Charles  Emery.     In  the  Matter  of  John  Bradbury. 
Before  the  Lords  Justices.     March  10,  1854. 

Where  the  time  had  elapsed  during  which  the  bankrupt  would  have  been  at  liberty 

to  dispute  the  adjudication,  a  petition  to  annul,  presented  by  a  creditor  at  the 

bankrupt's  instigation,  was  dismissed  with  costs. 
Quale,  whether,  holding  shares  in  a  mine  carried  on  under  a  licence  to  get  ores  at  a 

royalty  determined  by  the  (juantity  got  and  sold,  is  a  trading  within  the  bankrupt 

law. 

This  was  the  appeal  of  the  petitioning  creditor  from  an  order  annulling  the 
adjudication,  at  the  instance  of  a  creditor,  for  want  of  a  sufficient  trading. 

The  adjudication  took  place  on  the  ll'th  of  August  1853,  and  the  trading  relied 
upon  was  the  holding  of  shares  in  a  mining  company,  which  carried  on  its  business 
under  a  licence  granted  by  an  indenture  made  the  13th  of  September  1853,  between 
certain  persons  thereinafter  denominated  "  grantors "  of  the  one  part,  and  the 
grantees  who,  and  the  survivor  and  survivors  of  them,  their  and  his  executors, 
administrator.s,  co-adventurers  and  assigns  were  thereinafter  denominated  "miners," 
of  the  other  part. 

By  this  deed  the  grantors  granted  unto  the  miners  full  and  free  liberty,  power 
and  authority  to  dig,  work,  mine  and  work  for  tin,  copper,  lead,  and  all  other  metals, 
ores  and  metallic  minerals  and  limestone  within,  under  and  throughout  all  those 
fields,  or  closes  of  land,  being  parts  and  parcels  of  the  estate  of  Mixon,  situate  in  the 
jiarish  of  Leek,  in  the  county  of  Stafford,  delineated  in  a  map  or  plan  endorsed  on 
the  deed ;  and  all  ores,  metals  and  metallic  minerals  there  gotten  to  raise  and  bring 
to  grass,  and  there  to  dress,  cleanse  and  make  fit  for  .sale,  and,  subject  to  the 
reservations  herein  contained,  to  carry  away  and  convert  the  same  to  their  own  use ; 
and  also  free  liberty  to  erect  any  engines,  sheds,  cottages  and  buildings,  and  to  con- 
[902]-duet,  divert  and  use  any  water  or  watercourses,  and  to  make  any  adit  or  adits, 
drifts,  shafts,  pits  and  leets,  and  do  all  other  reasonable  acts  necessary  in  the  ordinary 
course  of  mining,  for  the  purpose  of  discovering,  raising  and  making  fit  for  sale  the 
said  metals,  ores  and  metallic  minerals :  except  and  always  reserved  out  of  the  grant 
unto  John  Sneyd,  the  proprietor  of  the  sett  thereby  granted,  and  lands  adjoining 
thereto,  and  to  his  heirs,  grantees  and  assigns,  and  his  and  their  agents,  servants  and 
others  to  l)e  employed  or  authorized  by  him  or  them,  full  and  free  liberty,  power  and 
authorit}'  at  an\'  time  or  times  to  make  and  drive  any  new  adit  or  drift,  adits  or 
drifts  from  any  adit  or  adits,  drift  or  drifts,  shaft  or  shafts  driven  or  sunk,  or 
thereafter  to  be  driven  or  sunk  within  the  limits  aforesaid,  and  to  sink  any  shaft 
or  shafts  therein,  and  to  keep  open,  repair  and  use  the  same,  with  full  power  to  turn 
the  water  which  should  arise  or  occur  in  such  new  adit  or  shaft,  or  adits  or  shafts, 
into  all  or  any  of  the  adits,  di'ifts  or  shafts  then  or  thereafter  to  be  made  by  virtue 
of  the  now  stating  indenture,  and  to  quietly  and  peaceably  enter  into  and  drive  such 
new  adit  or  adits  in  and  through  the  limits  of  the  lands  aforesaid,  or  any  part 
thereof ;  and  to  sink  any  shaft  or  shafts  therein,  and  to  convey  any  waters  or  water- 
courses into  and  over  the  lands  and  grounds,  or  any  part  thereof,  in  such  manner 
as  he  or  they  should  think  proper,  and  to  make  any  leat  or  leats  whatsoever  for  that 
purpose  ;  and  to  erect  and  support  any  Iniildings,  leats,  flat-rods  or  other  machinery 
whatsoever  upon  any  of  the  said  lands  or  grounds  for  the  driving  of  such  adit  or 
adits,  or  conveying  any  water  or  watercourses  into  and  over  any  other  lands  of  the 
said  John  Sneyd,  his  heirs  or  a.ssigns,  or  into  the  lands  of  any  other  person  or 
persons  whomsoever,  or  for  any  other  purpose  whatsoever,  at  his  and  their  respective 
will  and  pleasure,  doing  thereby  no  wilful  [903]  hurt  or  injury :  to  have,  hold,  use, 
exercise  and  enjoy  the  said  liberties,  licences,  powers  and  authorities  thereby  granted 
unto  the  said  miners  for  and  during  the  term  of  twentj^-five  years,  to  be  computed 
from  the  29th  of  September  then  last  (except  the  last  two  days  of  the  term) ;  they 
the  said  miners  yielding  and  paying  therefor  unto  the  grantors,  as  by  way  of  rent, 
for  and  during  the  first  two  years  of  the  term  one-twentieth,  and  during  the  remainder 
of  the  term  one-sixteenth  part  of  the  amount  of  gross  monies  (whethei-  in  fact  such 
monies  should  be  received  or  not)  for  which  all  tin,  copper,  lead  and  all  other  ores, 
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metals  and  metallic  mineral  and  limestone  to  be  raised  or  gotten  should  be  sold  or 
contracted  to  be  sold  :  all  the  said  ores,  metallic  minerals  and  limestone  having  been 
first  well  and  duly  spalled,  dressed,  sampled  and  ma<le  merchantable  and  fit  for  sale 
at  the  expense  of  the  miners ;  and  all  and  every  such  payments  to  be  made  at  the 
expiration  of  three  calendar  months  after  every  such  sale  or  contract  for  sale  as 
.aforesaid,  clear  from  all  deductions  whatsoever,  except  the  present  or  any  future 
property  or  income  tax  to  become  payable  in  respect  of  the  said  dues  or  rent :  and 
also  except  such  charges  as  should  lie  from  time  to  time  incurred  in  the  transport  of 
the  said  ores,  minerals  and  limestone  to  a  convenient  place  of  sale,  and  the  expense 
of  sampling  and  sample  fees. 

The  adjudication  having  been  advertised  in  the  London  Gazette,  the  bankrupt,  on 
the  29th  of  A\igust  1853  applied  for  and  obtained  an  allowance  of  £1  per  week  to  be 
paid  to  him  out  of  his  estate  and  effects,  for  the  support  of  himself  and  wife,  and  on 
the  same  day  he  obtained  protection. 

The  bankrupt,  on  being  examined  before  the  Commissioner  on  the  17th  of 
November  1853,  admitted  [904]  that  he  had  been  in  the  habit  of  betting  at  steeple- 
chases, and  had  also  lost  £20  in  one  day  in  one  bet  upon  the  Derby  in  Ma}'  1853. 

On  the  17th  of  December  1853,  the  Respondent,  Mrs.  Susannah  Allcock,  who 
was  the  bankrupt's  sister-in-law,  and  claimed  to  be  a  creditor  and  a  mortgagee  tinder 
a  bill  of  .sale,  presented  a  petition  to  the  district  Court  to  have  the  adjudication 
annulled  for  want  of  trading.  This  petition  came  on  to  be  heard  on  the  24th  of 
January  1854,  before  Mr.  Commissioner  Daniell,  who  took  time  to  consider  his 
judgment  until  the  24th  of  February  1854,  when  he  ordered  the  adjudication  to  be 
annulled  at  the  cost  of  the  petitioning  creditor.(l) 

[905]  The  petitioning  creditor  now  appealed  from  the  Commissioner's  decision. 

[906]  In  support  of  the  petition  of  appeal  the  Appellant  deposed  that  he  had  been 
informed,  and  verily  believed  [907]  that  the  Respondent  was  at  the  house  of  the 
bankrupt,  and  knew  of  the  adjudication  against  him  on  the  13th  [908]  of  August, 
and  that  on  the  17th  of  August  the  deponent  was  served  with  a  notice,  signed  by 
Mrs.  Allcock's  solicitors,  which  was  as  follows  : — 

"  Mr.  Thomas  Bittleston,  Mr.  William  Bodill,  and  all  others  whom  it  may  concern. 

"  You  are  hereby  required  to  take  notice,  that  by  an  [909]  indenture,  dated  the 
2d  day  of  July  last,  and  made  between  John  Bradbury  and  Lydia  Nicholls  his  wife, 
[910]  of  the  one  part,  and  Susannah  Allcock,  of  Birmingham,  widow,  of  the  other 
part,  all  and  singular  the  household  goods,  furniture  and  efiects,  then  being  in  and 
upon  the  dwelling-house  at  Balsall  Heath,  where  the  said  John  Bradbury  resided, 
were  assigned  unto  the  said  Su.sannah  Allcock :  and  you  are  hereby  requested  to 
withdraw  from  possession  of  the  said  goods  and  chattels  and  are  [911]  hereby  informed 
that  unless  you  do  so  proceedings  will  be  commenced  against  you.  Dated  this  17th 
day  of  August  1853." 

The  Appellant  further  deposed,  that  the  Respondent  never  in  any  way,  as  he 
believed,  interfered,  until  the  7th  December  1854,  although  she  had  due  notice  of  the 
adjudication  ;  that  there  was  then  an  action  pending  between  her  and  the  assignees 
in  relation  to  her  claim  in  which  the  title  of  the  assignees  might  be  tried  ;  that  she 
was  a  sister  of  the  bankrupt's  wife,  and  that  the  deponent  verily  believed  the  present 
application  to  be  made  at  the  instigation  of  the  bankrupt,  and  for  the  purpose  of 
relieving  him  from  the  effect  of  his  examination  as  to  gambling. 

The  Appellant  also  deposed,  that  the  Respondent  had  been  summoned  on  two  or 
three  occasions  for  the  purpose  of  being  examined  as  a  witness,  but  had  on  each 
occasion  avoided  the  intended  examination  by  sending  a  certificate  of  illness. 

An  affidavit  was  made  by  the  Respondent  by  way  of  rejoinder,  but  was  with- 
drawn. 

Mr.  Swanston  and  Mr.  De  Gex,  for  the  Appellant.  First,  there  is  a  sufficient 
trading.  There  is  no  doubt  as  to  selling ;  the  only  question  is,  whether  there  was  a 
buying.  That  depends  on  the  nature  of  the  interest  which  a  grantee  takes  under 
such  a  licence  as  this.  He  does  not  purchase  any  part  of  the  soil  in  an  unconverted 
state.  He  has  a  mere  easement  in  it,  a  right  to  search  for  ore  and  to  sever  it ;  but 
the  payment  is  only  made  for  and  with  express  reference  to  the  severed  ore.  The 
incorporeal  right  of  entering  and  searching  for  the  ore  is  merely  subservient  and 
incidental  to  the  purchase  of  it  when  severed.     This  was  the  view  taken  by  Lord 
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Tenterden  [912]  in  Doe  v.  Wood  (2  B.  &  A.  738).  His  Lordship  there  said:— "The 
usual  technical  words  of  demising  such  matters  are  well  known  and  usually  adopted 
in  a  formal  deed,  where  the  intent  is  to  demise  the  land,  or  metals  or  minerals ;  but 
the  purport  of  the  granting  part  of  this  indenture  is  to  grant,  for  the  term  therein 
mentioned,  a  liberty,  licence,  power  and  authority,  to  dig,  work,  mine  and  search  for 
metals  and  minerals,  in  and  throughout  the  lands  therein  described,  and  to  dispose  of 
the  ore,  metals  and  minerals  only,  that  should  within  that  term  be  there  found,  to 
the  use  of  the  grantee,  his  partners,  &c. ;  and  it  gives  also  further  powers  for  the 
more  effectual  exercise  of  the  main  liberty  granted.  Instead,  therefore,  of  parting 
with  or  granting  or  demising  all  the  several  ores,  metals  or  minerals,  that  were  then 
existing  within  the  land,  its  words  import  a  grant  of  such  parts  thereof  only  as 
should,  upon  the  licence  and  power  given  to  search  and  get,  be  found  within  the 
described  limits,  which  is  nothing  more  than  the  grant  of  a  licence  to  search  and  get 
(irrevocable,  indeed,  on  account  of  its  carrying  an  interest),  with  a  grant  of  such  of 
the  ore  only  as  should  be  found  and  got,  the  grantor  parting  with  no  estate  or  interest 
in  the  rest.  If  so,  the  grantee  had  no  estate  or  property  in  the  land  itself,  or  any 
particular  portion  thereof,  or  in  any  part  of  the  ore,  metals  or  minerals  ungot  therein  ; 
but  he  had  a  right  of  property  only,  as  to  such  part  thereof,  as  upon  the  liberties 
granted  to  him,  should  be  dug  and  got.  That  is  no  more  than  a  mere  right  to  a 
personal  chattel,  when  obtained  in  pursuance  of  incorporeal  privileges  granted  for  the 
purpose  of  obtaining  it,  being  very  different  from  a  grant  or  demise  of  the  mines  or 
metals,  or  minerals,  in  the  land ;  and  is  such  a  right  only  as,  under  the  circumstances 
stated  in  this  case,  is  not  sufficient  to  support  the  present  action  of  [913]  ejectment. 
This,  we  think,  is  the  effect  and  operation  of  the  deed,  considering  it  with  reference 
to  its  granting  part  only ;  and  we  are  fortified  in  this  opinion  by  the  construction 
given  to  similar  words  of  grant  in  Lord  Mountjoi/'s  case  (Godb.  1 7  ;  1  And.  307  ;  and 
4  Leo.  147) ;  and  in  Chetham  v.  Williamson  (4  East,  469) ;  even  if  the  liberty  granted 
be  to  be  considered  a  liberty  to  get,  exclusive  of  the  grantor;  and  a  fortiori,  if  it  be, 
as  in  those  cases,  to  be  considered  as  not  exclusive  :  that,  however,  is  a  point  which 
it  is  unnecessary  for  us  now  to  decide."  Wanvick  v.  Brnce  (2  Mau.  &  Sel.  205) ; 
Parker  v.  Staniland  (11  East,  362),  are  also  authorities  which  support  the  Appellant's 
case  ;  and  the  language  of  Lord  Eldon  in  Korwaji  v.  Emve  (19  Ves.  159),  shews  strongly, 
that  carrying  on  a  mine  has  all  the  essential  ingredients  of  trading.  Is  there  then 
anything  in  the  Act  to  exclude  such  buying  and  selling  from  being  a  trading  within 
its  meaning  ?  It  may  be  remarked,  that  the  statutory  buying  and  selling  is  not 
confined  to  buying  and  selling  chattels  by  the  terms  of  the  Act.  [The  Lord  Justice 
Knight  Bruce  referred  to  the  words  "goods  and  commodities."]  Those  words 
belong  to  the  preceding  ones,  "workmanship  of,"  which  were  newly  introduced  into 
the  6  Geo.  4,  c.  16,  and  could  never  have  been  intended  to  confine  the  preceding 
words,  which  had  been  without  any  such  addition  in  all  the  previous  Acts.  As  there 
is  no  language  of  the  Act  adverse  to  our  interpretation,  so  there  is  no  authority, 
properly  considered,  which  militates  against  it.  Port  v.  Turton  (2  Wils.  169)  is  the 
strongest  case  which  can  be  cited  against  us,  and  is  that  referred  to  by  some  text 
books  as  determining  that  land  jobbing  is  not  trading ;  but  in  that  case  there  was  a 
lease  of  the  coal,  and  not  a  mere  [914]  licence  to  dig,  and  the  Lord  Chief  Justice 
assumes  that  even  a  brickmaker  who  worked  the  clay  on  his  own  soil  would  be  a 
trader. 

They  also  referred  to  Sutton  v.  Weeleif  (7  East,  442) ;  Ex  parte  Gallimore  (2  Rose, 
234);  Heane  v.  Rogers  (9  B.  &  C.  577);  Ex  imrte  Burgess  (2  G.  &  J.  183);  In  re 
Atkinson  (I  M.  D.  &  D.  238) ;  Lawton  v.  Laioton  (3  Atk.  13);  C'rawshai/  v.  Maule  (1 
Swanst.  495);  Jefferysv.  Smith  (1  J.  &  W.  298);  Fereday  w.  Wightwick  (1  Russ.  & 
Myl.  45) ;  Tredwen  v.  Bourne  (6  M.  &  W.  461) ;  Ex  jmrte  Harrison  (1  Bro.  G.  C.  173) ; 
West  Middlesex  Watenvwks  Company  v.  Suwerkop  (4  G.  &  P.  87);  Parker  v.  Wells 
(Cooke,  B.  L.  52  ;  1  T.  R.  34). 

Next,  this  is  a  mere  contrivance  to  get  rid  of  the  effect  of  the  bankrupt's  express 
acquiescence  in  the  adjudication,  and  of  the  lapse  of  time  which  prevents  him  from 
questioning  its  validity. 

Their  Lordships  desired  the  counsel  for  the  Respondents  to  argue  first  the 
question  as  to  the  petition  to  annul  having  been  substantially  that  of  the  bankrupt. 

Mr.  Bacon  and  Mr.  Speed,  for  the  Respondent.     There  is  nothing  to  shew  that 
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the  Kcspondent  was  not  making  the  application  on  her  own  account.  Her  being  a 
connexion  of  the  bankrupt's  by  marriage  ought  not  to  exchide  her  from  her  rights  as 
a  creilitor.     Indisposition  prevented  her  from  attending  to  l)e  examined. 

The  Lord  Justice  Knkjht  Bruce.  We  do  not  co'nsider  it  necessary  to  give  any 
opinion  [915]  upon  the  question  whether  this  bankrupt  was  a  trader.  Without 
giving  any  opinion  upon  that  point  we  will  assume  it  in  the  Respondent's  favoiu-. 
The  adjudication  took  place  in  August  last,  and  the  bankrupt  has  so  conducted  him- 
self as  to  have  become  absolutely  precluded  from  questioning  it.  Whether  it  be  bail 
or  good  as  against  any  other  person,  against  him  it  must  always  be  treated  as  good. 
He  has  so  acted  as  to  place  himself  in  that  position.  If  the  application  to  ainiul  had 
lieen  by  him,  it  is  conceded  that  it  must  have  failed. 

But  the  applicant  to  annul  is  a  lady  of  the  name  of  Allcock,  who,  living  with,  and 
being  the  sister-in-law  of  the  bankrupt,  had  a  bill  of  .sale  of  his  furniture  to  secure  a 
real  or  alleged  debt — very  probabl}'  a  true  debt — from  him  to  her.  The  assignees 
seized  and  sold  the.se  goods,  as  being  in  the  reputed  ownership  and  within  the  order 
and  disposition  of  the  bankrupt.  Mrs.  Allcock  brought  an  action  against  them  for 
damages  for  taking  the  goods,  as  she  was  entitled  to  do,  and  in  which  she  was  entitled 
to  recover  if  there  was  no  valid  bankruptcy.  After  she  had  brought  the  action  for 
the  goods,  and  after  the  time  had  elapsed  within  which  the  bankrupt  could  dispute 
the  validity  of  the  adjudication,  he  being  examined  before  the  Commissioner  admitted 
an  act  of  gambling  sufficient  to  preclude  him  from  having  any  benefit  from  a  certificate. 
After  this  the  lady  made  an  application  to  annul  the  adjudication.  She  was  living 
at  Birmingham,  the  site  and  domicil  of  the  bankruptcy,  and  there  is  an  affidavit  of 
the  petitioning  creditor  as  to  his  belief  that  the  application  was  made  at  the  instiga- 
tion of  the  bankrupt  and  for  his  benefit.  That  affidavit  is  sufficient  to  raise  the  issue 
as  to  that  fact,  so  far  as  it  is  necessary  to  raise  it.  The  bankrupt  having  an 
opportunity  of  making  an  affidavit  to  deny  this  does  not  do  so,  nor  does  Mrs.  Allcock. 
Mrs.  Allcock  was,  perhaps  (as  has  [916]  been  stated),  too  unwell  to  be  examined  ; 
she  has,  however,  made  an  affidavit  upon  the  present  occasion  as  to  one  matter,  but 
not  as  to  this.  I  think,  therefore,  that  the  fact  must  be  taken  to  be  established. 
The  bankrupt  has  had  the  opportunity  of  making  an  affidavit  or  tendering  himself 
for  examination  orally.  He  has  done  neither.  Mrs.  Allcock  is  said  to  be  so  liable 
to  be  made  ill  by  agitation,  that  she  does  not  wish  to  be  examined  orally.  Not  only, 
however,  must  she  be  taken  to  be  able  to  make  an  affidavit,  but  she  has  actually 
made  an  affidavit  on  the  present  occasion,  which  her  counsel  have  elected  to  withdraw. 
Can  we  then  come  to  a.ny  other  conclusion,  than  that  this  is  the  petition  of  the 
bankrupt  in  the  name  of  his  sister-in-law  1 

In  the  exercise  of  a  sound  judicial  discretion  this  is  a  case  in  which  the  adjudica- 
tion must,  I  think,  remain.  If  Mrs.  Allcock  can  recover  at  law  we  have  no  intention 
to  interfere,  but  as  far  as  the  present  contention  is  concerned  we  think  that  the 
adjudication  must  be  replaced.  I  do  not  know  what  the  Lord  Justice's  opinion  is  as 
to  costs,  but  in  mine  they  ought  to  be  paid  by  Mrs.  Allcock. 

The  Lord  Justice  "Turner.  From  the  short  experience  which  I  have  had  of 
the  administration  of  the  bankrupt  laws  I  am  satisfied  that  no  proceedings  require 
more  careful  watching  than  those  in  bankruptcy.  Here  the  bankrupt  was  unquestion- 
ably bound  by  the  adjudication,  and,  I  think  that  there  would  be  great  danger  in 
permitting  any  other  person  to  disturb  it  at  his  instance.  Are  then  these  proceedings 
taken  at  the  instigation  of  the  bankrupt?  Now,  there  is  a  distinct  affidavit  to  this 
effect,  as  to  the  belief  of  the  deponent,  and  no  evidence,  on  the  part  of  the  bankrupt 
or  Mrs.  Allcock,  contradicting  in  the  least  [917]  degree  that  allegation.  It  is  said, 
that  the  facts  of  the  case  contradict  it.  In  my  opinion  the  facts  tend  the  other  way  ; 
for,  at  first,  Mrs.  Allcock  came  in  under  the  bankruptcy,  and  it  was  not  until  the 
examination  of  the  bankrupt  had  subjected  him  to  penal  consequences  that  she 
petitioned  to  annul  the  adjudication.  It  is  said  also,  that  the  only  question  is 
between  Mrs.  Allcock  and  Mr.  Emery  ;  but  we  must  look  at  their  relative  interests. 
She  has  a  right  to  sue  at  law  ;  but  how  is  the  petitioning  creditor  to  get  payment 
except  under  the  bankruptcy  ?  It  seems  to  me  that  all  convenience  and  justice  is  in 
favour  of  maintaining  the  adjudication.  I  think,  that  Mrs.  Allcock  having  made  an 
unfounded  application  to  annul  the  adjudication  must  pay  the  costs. 

The  Lord  Justice  Knioht  Bruce.  Of  course  Mrs.  Allcock  cannot  be  injured 
by  the  bankrupt's  certificate,  since  there  cannot  be  any. 
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(l)The  follomng  was  the  substance  of  the  judgment  delivered  by  the  learned 
Commissioner : — 

In  this  case  a  petition  has  been  presented  by  a  creditor  claiming  a  security  upon 
a  portion  of  the  bankrupt's  estate  to  annul  the  adjudication  on  the  grounds  of  the 
insufSciency  of  the  petitioning  creditor's  debt,  and  of  the  bankrupt  not  having  been  a 
trader  within  the  meaning  of  the  bankrupt  law.  A  preliminary  objection  was  taken, 
before  the  case  was  opened,  to  the  power  of  this  Court  to  entertain  the  application  ; 
but  this  point  has  been  expressly  determined  by  the  Lords  Justices  in  Ex  parte  Bean 
(1  De  G.  Mac.  X-  G.  486). 

The  distinction  between  an  application  to  annul  an  adjudication  by  a  creditor, 
and  one  by  the  bankrupt  himself,  has  been  clearly  established  by  the  decision  of 
Lord  Truro  in  Ex  parte  Carter  (1  De  G.  Mac.  &  G.  212),  which  was  affirmed  by  the 
House  of  Lords  (4  H.  of  L.  Ca.  337).  After  this  decision,  it  is  impossible  to  entertain 
a  doubt  that  although  in  the  case  of  a  bankrupt  seeking  to  annul  an  adjudication 
after  the  seven  days  named  in  the  104th  section  of  the  Bankrupt  Law  Consolidation 
Act,  he  must  in  the  first  instance  apply  to  the  Lords  Justices,  yet,  in  the  case  of  a 
creditor  complaining  of  an  adjudication,  he  must  in  the  first  instance  apply  to  the 
Court  of  Bankruptcv. 

But  it  has  been  contended,  on  the  authority  of  Ex  parte  Maxivell  (3  M.  D.  &  D. 
708),  that  the  Petitioner  is  out  of  time  in  the  presentation  of  her  petition.  In  that 
case  the  then  Chief  Judge  of  the  Court  of  Bankruptcy  (the  present  Lord  Justice 
Knight  Bruce)  refused  to  entertain  a  petition  to  annul  the  adjudication  at  the  instance 
of  a  creditor  on  the  ground  of  the  length  of  time  which  had  elapsed.  There,  however, 
more  than  two  years  had  passed  since  the  fiat  was  sued  out,  many  creditors  had 
proved,  and  the  assignees  had  sold  some  real  and  leasehold  property  under  it.  In 
the  present  case,  the  petition  for  adjudication  was  filed  so  recently  as  the  7th  of 
August,  and  no  creditor,  except  the  petitioning  creditor,  has  j'et  proved  his  debt, 
and  the  bankrupt  has  not  even  passed  his  last  examination  ;  besides  which  the  present 
Petitioner,  as  far  as  I  can  ascertain,  instead  of  being  guilty  of  laches,  has  used  all  due 
diligence  to  submit  her  right  to  a  legal  decision. 

She  appears  to  have  taken  an  early  step  to  decide  this  point  by  bringing  an  action 
against  the  assignees  to  recover  the  value  of  the  property  comprised  in  her  security 
which  they  have  sold. 

The  assignees  took  out  summonses  to  compel  the  attendance  of  the  Petitioner  to 
be  examined,  which  she  was  unable  to  obey  in  consequence  of  ill  health,  and  the 
result  was  a  proposal  to  leave  the  whole  dispute  to  my  decision.  The  7th  of 
December  was  fixed  for  the  hearing  of  the  case.  It  appears,  however,  that  some 
dispute  arose  between  the  solicitors  as  to  the  terms  of  the  reference,  and  it  was 
abandoned.  The  present  petition  was  filed  on  the  very  day  on  which  the  case  was  to 
have  been  argued  before  me.  She  has  since  discontinued  her  action.  I  cannot  think 
that  the  Petitioner  can,  under  the  circumstances,  be  considered  as  having  been  guilty 
of  any  improper  delay. 

This  brings  me  to  the  consideration  of  the  points  raised  by  the  present  petition, 
and  these  are  first  the  insufficiencj'  of  the  petitioning  creditor's  debt,  and  secondly 
the  trading.  Before  I  proceed  to  them,  however,  I  think  it  right  to  notice  another 
point  which  has  been  raised  in  the  course  of  this  discussion,  namely  the  complicity 
(if  I  may  be  allowed  the  expression)  of  the  bankrupt  with  the  Petitioner  in  the 
presentation  of  this  petition.  Mr.  Emery,  the  petitioning  creditor,  has  taken  upon 
himself  to  swear  in  one  of  his  affidavits  filed  in  this  case,  that  he  veril}^  believes  that 
this  application  is  made  at  the  instigation  of  the  bankrupt  for  the  purpose  of  relieving 
him  from  the  effects  of  his  evidence  as  to  gambling.  For  this  belief  his  only  founda- 
tion is  that  Mrs.  Allcock  is  a  sister-in-law  of  the  bankrupt,  and  it  has  been  contended 
that  because  Mrs.  Allcock  has  not  thought  proper  to  file  an  affidavit  to  contradict  this 
imputation,  I  must  take  it  for  granted  that  it  is  true.  But  I  am  not  bound  to  draw 
any  such  inference  from  an  allegation  so  loosely  made.  It  is  true  that  the  bankrupt 
is  most  materially  interested  in  the  result  of  this  application,  supposing  the  adjudica- 
tion to  be  good,  since  an  admission  that  he  has  made  in  his  examination  before  with 
regard  to  gambling  would  clearly  operate  to  prevent  his  ever  obtaining  a  certificate 
under  this  adjudication.  It  is  therefore  most  important  to  him  to  get  rid  of  it,  and 
he  is,  I  think,  perfectly  justified  in  giving  the  Petitioner  every  support  in  his  power. 


4  DE  G.  M.  &  0,  917.  EX    PARTE    EMKRY  765 

He  has  allowed  the  opportunity  of  appealing  against  the  adjudication  himself  to 
escape  him,  and  I  can  very  well  imagine  that  he  has  done  so  from  an  impression  that 
the  adjudication  was  right,  and  that  there  was  no  use  in  exhausting  his  resources 
(whatever  they  are)  in  disputing  it  himself.  The  (juestion,  however,  whether  a 
person  circumstanced  as  he  was  can  be  considered  as  a  trader  within  the  meaning  of 
the  bankrupt  law  has  never  yet,  as  I  am  aware,  been  specifically  determined.  Mrs. 
Allcock  has  quite  sufficient  grounds  for  filing  this  petition  without  the  instigation  of 
the  bankrupt. 

After  discu.ssing  the  question  of  the  validity  of  Mrs.  Allcock's  claim  and  over- 
ruling the  objections  made  to  the  petitioning  creditor's  debt,  the  learned  Com- 
missioner said, — 

We  now  come  to  the  consideration  of  the  other  question,  namely,  the  trading. 
The  bankrupt  is  described  in  the  petition  for  adjudication  as  a  dealer  in  copper  ores, 
dealer  and  chapman.  In  the  deposition  upon  which  the  adjudication  is  founded  it  is 
simply  stated  that  he  exercised  the  business  of  a  dealer  in  copper  ores,  by  buying 
and  selling  copper  ores,  and  sought  and  endeavoured  to  get  his  livelihood  thereby  as 
others  of  the  same  trade  usually  do.  In  fact,  the  only  evidence  of  trading  which  has 
been  produced  shews  merely  that  the  bankrupt,  at  the  time  when  he  contracted  his 
debt  with  Mr.  Emery,  was  a  shareholder  in  certain  mining  companies  ;  and  the 
question,  whether  he  is  to  be  considered  a  trader  within  the  meaning  of  the  law  in 
force  concerning  bankrupts,  depends  upon  the  question  whether  persons  working 
mines  under  the  circumstances  in  which  these  companies  are  placed,  can  be  considered 
as  traders,  and  that  is  the  question  now  for  my  consideration.  There  is  little,  if  any, 
difficulty  with  regard  to  facts.  It  appears  from  the  evidence,  that  at  the  time  when 
this  bankrupt  contracted  the  debt  due  to  Mr.  Emery,  he  was  a  shareholder  in  at  least 
two  trading  associations  established  for  the  purpose  of  working  mines  in  England 
— one  called  the  Chiprace  Mining  Company,  established  for  the  purpose  of 
working  a  tin  mine  in  Cornwall,  and  the  other  the  Mixon  Great  Mining  Company, 
established  for  the  purpose  of  working  a  copper  mine  in  the  county  of  Stafford.  He 
was  also  interested  in  a  foreign  mining  company  called  the  Anglo-Californian  Mining 
Company.  The  question,  as  resulting  from  the  bankrupt's  connexion  with  the  Mixon 
Mining  Company  has  been  most  discussed.  I  shall  therefore  address  myself  in  the 
first  instance  to  that  part  of  the  case.  It  appears  from  the  affidavits  and  examina- 
tions that  the  Mixon  Company  (which  is  nothing  more  than  an  ordinary'  association 
or  partnership  established  for  the  purpose  of  working  the  mine)  was  formed  in  the 
month  of  September  1852,  for  the  purpose  of  taking  the  mine  in  question,  and  of 
working  the  same  on  what  is  called  the  cost-book  principle.  It  appears  that  this 
company  was  originally  formed  with  a  view  of  taking  an  under-lease  from  certain 
persons  who  are  the  original  lessees  of  it,  and  who  had  entered  into  an  agreement 
with  three  of  the  adventurers  in  the  present  company  for  the  grant  to  them  of  an 
under-lease.  The  under-lease  was  not  completed  till  the  13th  of  September  last  (after 
the  bankruptcy).  By  that  lease,  which  bears  date  the  13th  of  September  1853, 
Messrs.  Stephens,  Pobley  and  Humbly  grant — [The  Commissioner  read  the  material 
parts  of  the  lea.se.] 

It  appears  by  the  evidence  of  Mr.  Badger,  who  was  examined  here,  that  in  the 
month  of  March,  April  and  May  mining  operations  were  being  carried  on  by  the 
company,  at  all  events  sufficient  to  raise  the  question,  whether  the.se  operations  are 
trading  operations  so  as  to  constitute  a  holder  of  shares  in  the  company  a  trader 
within  the  bankrupt  law.  As  far  as  I  can  collect  from  the  cases  which  have  been 
determined  bearing  upon  that  point,  the  rule  of  law  is,  that  when  a  person  is  the 
owner  of  the  soil,  whether  as  a  freeholder  or  as  a  lessee,  and  for  the  purpose  of  making 
the  most  of  his  property,  digs  or  works  up  the  produce  of  the  soil,  and  sells  it  again, 
he  will  not  be  liable  to  the  bankrupt  laws.  It  is  not  necessary  to  go  into  the  cases 
on  the  subject;  they  are  referred  to  and  commented  upon  by  Lord  Eldon  in  E.r parte 
(TiiUiiiiore  (2  Eo.  424).  Of  course  the  rule  is  the  same  whether  the  owner  of  the  soil 
is  an  individual  or  a  partnership  company  of  several.  This  rule  has  been  held  to 
apply  to  coal  mines  and  to  stone  quarries  which  are  in  the  nature  of  mines,  and  there 
can  be  no  doubt  that  it  will  apply  to  all  other  mines  ;  such  as  copper  and  tin  mines, 
where  the  parties  working  the  mines  and  selling  the  ores  are  owners  of  the  soil  from 
which  the  materials  are  produced.     It  has  been  objected  however  in  this  case  that 
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the  partnership  of  adventurers  called  "  The  Mixon  Mining  Company  "  are  not,  under 
the  terms  of  the  lease  upon  which  the  mine  is  held,  the  owners  of  the  property  either 
as  a  freeholder  or  as  lessees,  but  are  merely  the  holders  of  a  licence  from  the  owner 
of  the  soil  to  dig  and  get  the  ores  and  minerals  of  which  they  are  to  account  for  a 
certain  proportion  to  the  owner  in  the  way  of  rent ;  and  the  case  Ex  parte  Harrison 
(1  Bro.  C.  C.  173)  has  been  relied  upon  as  supporting  this  argument;  but  in  that  case 
the  bankrupt  had  been  a  trespasser,  and  had  no  interest  in  the  land.  The  case  of 
Parker  v.  JJ'elh  (Cooke,  B.  L.  52,  1  T.  R.  34),  which  has  also  been  referred  to,  is  one 
of  a  similar  nature.  In  that  case  the  bankrupt  appears  to  have  had  no  interest  in  the 
land,  although  he  lived  with  his  father  upon  it ;  the  father  was  the  lessee,  and  suftered 
the  bankrupt  to  buy  clay  for  the  purpose  of  making  bricks  and  tiles  for  sale,  with  the 
view  of  deriving  a  profit  therefrom  ;  but  the  father  had  the  sole  beneficial  enjoyment 
of  the  farm.  It  appears,  however,  from  the  statements  of  Mr.  Cooke,  in  his  able  work 
on  the  bankrupt  laws,  that  the  parties  had  been  prevented  from  obtaining  the  final 
decision  of  the  House  of  Lords  upon  the  question.  A  special  verdict  was  found,  and 
the  case  was  to  have  been  taken  before  the  House  of  Lords,  but  it  was  discovered  that 
the  bankrupt  had  left  off  brickmaking  before  the  petitioning  creditor's  debt  accrued. 
The  whole  inference  therefore  to  be  drawn  from  Ex  parte  Harrison  and  Parker  v.  IFclls 
is,  that  when  a  person  having  no  interest  in  the  land  works  up  the  materials  for  the 
purpose  of  sale  for  his  own  use,  by  the  licence  or  consent  of  the  owner,  he  will  be 
considered  as  a  trader  within  the  bankrupt  laws ;  and  this  does  not  at  all  interfere 
with  the  principle  laid  down  in  other  cases,  that  where  a  person  who  is  the  owner  of 
the  soil  merely  makes  a  profit  of  it,  he  will  not  be  a  trader.  This  is  equally  applicable 
to  mines  as  to  the  manufacture  of  bricks ;  indeed  it  has  been  held  to  apply  to  coal 
mines  and  to  stone  quarries,  which  are  in  the  nature  of  mines.  It  has  been  said, 
however,  that  Mr.  Baron  Parke,  in  the  case  of  Meadtmn  v.  Brown  (9  Law  Join'.  N.  S. 
Exch.  289),  has  expressed  a  ditferent  opinion  on  the  subject  of  mines.  He  is  there 
reported  to  have  said  that  a  mine  is  a  trading  concern,  from  which  I  am  recjuired  to 
draw  the  conclusion  that  all  persons  engaged  in  mines  are  traders  within  the  bankrupt 
laws ;  and  certainly  if  that  opinion  had  been  expressed  by  so  learned  and  able  Judge 
as  Mr.  Baron  Parke,  in  a  case  where  the  question  was  before  him  for  decision,  I  should 
have  felt  myself  bound  to  abide  by  it ;  but  the  passage  quoted  was  a  meie  dictum 
expressed  in  a  case  which  had  nothing  to  do  with  the  point  now  before  me.  The 
question  then  before  the  Court  of  Exchequer  was,  whether  a  mining  partnership  was 
similar  to  an  ordinary  trading  partnership,  so  as  to  authorize  the  partners  to  bind 
each  other.  The  learned  Judge  never  meant  to  lay  down  the  broad  rule  that  for  all 
purposes  a  mine  must  be  considered  as  a  trading  concern,  whether  the  adventurers 
are  owners  of  the  soil  or  not,  which  is  the  point  under  consideration.  But  then  it  has 
been  urged  that  the  cases  all  go  to  shew  that  to  exclude  the  operation  of  the  bankrupt 
laws  the  persons  working  a  mine  for  profit  must  be  the  owners  of  the  land,  either  as 
freeholders  or  leaseholders  ;  and  it  is  contended  that,  by  the  nature  of  the  lease  which 
has  been  referred  to,  as  shewing  the  interest  the  adventurers  take  in  the  mine,  they 
had  no  interest  in  the  soil,  and  in  fact  have  merely  a  licence  from  the  owner  to  get 
and  dig  the  ores  and  minerals,  for  which  they  are  to  pay  a  certain  stipulated  annual 
Tent,  to  be  estimated  according  to  the  value  of  the  ores  and  minerals  raised  from  the 
mines.  Ex  parte  Harrison  has  also  been  relied  upon  to  shew  that  persons  manufactur- 
ing the  produce  of  land  under  a  licence  from  the  owner  are  traders  subject  to  the 
bankrupt  laws.  I  have,  however,  already  observed  that  all  the  inference  that  can  be 
drawn  from  Ex  parte  Harrison  or  from  Parker  v.  JFeUs  is,  that  a  person  working  the 
produce  of  land  in  which  he  has  no  interest,  would  be  a  trader.  It  is  true  that  in  Ex 
parte  Harrison  the  word  licence  is  used  by  the  Lord  Chancellor,  but  I  apprehend  that 
it  is  not  used  in  the  sense  in  which  it  is  now  attempted  to  be  applied.  I  take  it,  that 
by  the  word  licence,  in  that  case,  the  Lord  Chancellor  meant  merely  permission,  and 
that  what  he  laid  down  amounts  to  no  more  than  this,  namely,  that  the  bankrupt  not 
having  any  interest  in  the  land  dug  the  material  out  of  the  earth,  which  his  Lordship 
considered  amounted  to  the  same  as  if  the  bankrupt  had  obtained  them,  not  in  his 
own  right  (having  no  interest  in  the  soil)  but  by  permission.  It  is  clear  that  the 
bankrupt,  there,  had  no  interest  in  the  property  whatever,  but  that  having  afterwards 
paid  a  compensation  to  the  lord  he  was  con-sidered  to  have  had  a  licence  from  the  lord, 
and  to  have  purchased  the  earth  from  him.     Can  this  be  said  to  be  the  case  here  1 
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Have  the  adventurers  no  interest  in  the  mine  out  of  which  the  ore  is  dug?  It  is  true 
that  the  lease  under  which  the  mine  is  held  is  in  the  form  of  a  licence  to  dig  for  ores 
and  minerals  under  the  land  specified,  and  does  not  contain  any  demise  of  the  land, 
and  therefore  cannot  be  said  to  give  any  interest  in  the  surface,  but  the  interest  which 
the  miners  take  is  a  permanent  interest  and  an  exclusive  one  for  the  tenn  to  which  it 
extends.  The  getting  and  carrying  ore  or  minerals  from  land  cannot  be  considered 
as  the  workmanship  of  goods  and  commodities,  as  was  the  case  of  brickmaking. 
Neither  can  persons  raising  ores  from  mines  for  the  purpose  of  sale  be  considered  as 
persons  using  the  trade  of  merchandize  by  way  of  bargaining,  exchanging,  bartering, 
commission  or  consignment  in  gross  or  in  detail.  The  only  way  in  which  parties 
engaged  in  the  business  of  mining  can  be  brought  within  the  operation  of  the  statute 
would  be  by  shewing  that  they  seek  their  living  by  buying  and  selling.  Now,  in 
this  case  (with  the  exception  of  a  small  quantity  of  ore  upon  the  bank  which  the 
company  took  from  the  former  miners  before  they  could  get  possession  of  the  mines), 
there  does  not  appear  to  be  an  instance  in  which  the  company  has  purchased  a  single 
ounce  of  ore  unless  it  can  be  said  that  the  payment  of  the  rent  to  the  grantors  under 
the  reservation  can  be  considered  as  a  buying  within  the  meaning  of  the  statute.  It 
does  not  appear  to  me  that  it  would  be  a  very  sound  construction  of  the  Act  to  say 
that  the  payment  of  rent  for  the  right  of  getting  ore  from  the  soil  can  be  considered 
in  the  light  of  buying  the  ore  from  the  owner  of  the  soil,  and  it  is  one  which  I  do  not 
certainly  feel  myself  justified  in  putting  upon  it.  On  the  whole,  I  am  of  opinion  that 
Mr.  Bradbury  is  not  a  trader,  and  that  the  adjudication  must  be  annulled. 

With  regard  to  the  question  of  costs,  if  the  Petitioner  had  tried  this  question  at 
law  and  succeeded  upon  the  ground  upon  which  I  now  decide  she  could  have  recovered 
her  costs,  and  I  think  she  ought  not  to  be  placed  in  a  worse  position  because  she  has 
abandoned  her  action  and  resorted  to  this  Court  for  the  determination  of  her  right. 
Had  Mr.  Emery  been  merely  an  assignee  chosen  by  creditors  I  might  have  had  some 
difficulty  in  ordering  the  costs  to  be  paid  by  a  person  taking  upon  himself  the  dutj'  of 
assignee ;  but  here  Mr.  Emery  is  not  only  assignee,  and  that  entirely  by  his  own 
election,  but  he  is  also  the  petitioning  creditor.  My  order  is,  that  the  adjudication 
must  be  annulled,  and  that  Mr.  Emery  do  pay  the  Petitioner  the  costs  of  this  applica- 
tion, to  be  taxed  by  the  proper  oflJcer  of  this  Court. 
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[Note. — The  Cases  in  this  Volume  before  the  Lord  Chancellor  are  reiwrted  by  Messrs. 
Macnaghten  &  Gordon;  and  those  befm-e  the  Lords  Justices  of  the  Court  of 
Appeal  by  Mr.  De  Gex.] 


[1]     Coles  v.  Sims.     Before  the  Lords  Justices.     Jan.  16,  1854. 

[S.  C.  Kay,  56  ;  2  Eq.  K.  951 ;  23  L.  J.  Ch.  258  ;  18  Jur.  683 ;  2  W.  K.  151.  See 
JFestern  v.  MacDermott,  1866,  L.  E.  2  Ch.  74  ;  Keates  v.  Lyon,  1869,  L.  E.  4  Ch.  223 
Benals  v.  Cowlishaw,  1878,  9  Ch.  D.  129  ;  Patman  v.  Haiiand,  1881,  17  Ch.  D.  357 
Russell  V.  JVatts,  1885,  10  App.  Cas.  603  ;  Shephard  v.  Gilmore,  1887,  57  L.  J.  Ch.  9 
Nottingham  Patent  Brick  and  Tile  Co.  v.  Butler,  1889,  15  Q.  B.  D.  269 ;  Mackenzie  v 
Childers,  1889,  43  Ch.  D.  279.] 

On  ail  agreement  to  sell  part  of  a  vendor's  land,  the  vendor  and  purchaser  entered 
into  mutual  covenants  prohibiting  building  except  in  a  specified  manner,  on  the 
sold  and  unsold  parts,  with  a  stipulation  for  payment  of  liquidated  damages  in  case 
of  breach  of  covenant.     Held, — 

1.  That  a  subsequent  owner  of  the  unsold  part,  claiming  through  the  grantor  by 
means  of  deeds,  one  of  which  referred  to  the  deed  containing  the  prohibitory  clause, 
but  not  to  that  clause,  was  bound  by  the  prohibition  in  equity. 

2.  That  the  circumstance  of  the  grantor  not  having  performed  a  covenant,  to  obtain 
for  the  grantee  a  direct  covenant  from  the  former  purchaser,  did  not  constitute  a 
defence,  it  not  appearing  that  any  application  had  been  made  to  the  grantor  for 
that  purpose. 

3.  That  notice  of  a  right  to  prevent  building,  and  of  an  intention  to  enforce  it,  given 
before  any  expense  was  incurred,  followed  by  a  bill  for  an  injunction,  though  not 
filed  till  four  months  afterwards,  was  sufficient  to  exclude  a  defence  on  the  ground 
of  laches,  it  appearing  that  the  Plaintiff  could  not  sooner  establish  his  right  to 
enforce  the  prohibition. 

4.  That  the  clause  as  to  liquidated  damages  did  not  exclude  the  interference  of  the 
Court  by  interlocutory  injunction. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Wood,  upon  a  motion 
granting  an  injunction  to  restrain  the  Defendant  from  building  in  a  manner  at 
variance  with  a  covenant. 

The  case  is  reported  below  in  Mr.  Kay's  Eeports,  page  56,  but  a  covenant  for  the 
jiayment  of  liquidated  [2]  damages  (set  out  infra,  p.  3),  on  which  the  argument  on 
the  appeal  mainly  turned,  is  not  there  noticed,  having  for  the  first  time  been  brought 
to  the  attention  of  the  Court  upon  the  appeal. 


I 
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The  following  is  a  short  summary  of  the  facts  of  the  case : — 
By  an  indenture,  dated  the  1st  of  September  1823,  and  made  between  John 
Shewell,  of  the  one  part,  and  Samuel  Morris,  of  the  other  part,  in  consideration  of 
£700  to  be  paid  to  John  Shewell  by  Samuel  Morris,  Shewell,  for  himself,  his  heirs, 
executors  and  administrators,  covenanted  with  Morris,  his  heirs  ami  assigns,  to  convey 
to  him  or  them  certain  pieces  of  land,  part  of  a  larger  piece  belonging  to  Shewell. 
By  the  same  deed  Morris  (as  to  the  pieces  of  land  agreed  to  be  conveyed  to  him),  for 
himself,  his  heirs,  executors,  administrators  and  assigns,  covenanted  with  Shewell,  his 
heirs  and  assigns,  and  Shewell  (so  far  as  respected  the  rest  of  the  land)  for  himself, 
his  heirs,  executors,  administrators  and  assigns,  covenanted  with  Morris,  his  heirs  and 
assigns,  as  follows  ;  viz.,  that  Morris,  his  heirs  and  assigns,  should  build  two  dwelling- 
houses  on  the  pieces  of  land  covenanted  to  be  sold  to  him,  to  range  with  the  fronts  of 
all  the  messuages  which  should  bo  thereafter  built  on  the  other  parts  of  the  land, 
with  other  stipulations  as  to  the  character  and  position  of  such  buildings  ;  and  that  no 
building  of  any  other  description  whatsoever  should  at  any  time  thereafter  be  erected, 
built  or  set  up,  in  or  upon  or  against  the  eastern  front  of  the  messuages,  or  any  of 
them,  or  upon  the  said  ground  in  front  thereof,  but  that  the  ground  on  the  eastern 
front  of  the  messuages  should  be  laid  out  as  pleasure-ground,  and  should  be  [3]  for 
ever  thereafter  used  as  a  flower-garden  and  pleasure-ground,  and  that  no  shrub  or 
tree  should  be  planted  in  the  same  ground  which  should  grow  or  extend  ten  feet  in 
height  from  the  ground.  And  Shewell  covenanted  not  to  dispose  of  any  of  the  other 
parts  of  the  piece  of  land  unless  subjected  to  the  like  conditions  and  restrictions  as  to 
building.     The  agreement  also  contained  the  following  covenant : — 

"  And  the  said  John  Shewell  and  Samuel  Morris  do  hereby,  for  themselves,  their 
heirs,  executors  and  administrators,  covenant  to  and  with  each  other,  that  in  default 
or  non-performance  of  all  or  any  or  either  of  the  covenants  and  agreements  herein- 
before contained  on  their  respective  parts,  the  party  making  such  default  or  non- 
performance shall  pay  to  the  other  the  sum  of  £100,  to  be  recovered  and  recoverable 
as  and  for  liquidated  damages,  as  and  for  such  default  or  non-performance  the  jury 
having  only  to  find  the  fact  of  all  or  any  or  either  of  the  said  covenants  not  having 
been  performed  as  hereinbefore  expressed." 

In  November  1823,  Shewell  sold  other  part  of  the  piece  of  land  to  Thomas  Jones, 
and  by  indentures  of  lease  and  appointment  and  release  dated  respectively  the  20th 
and  21st  of  November  1823  (after  reciting  the  sale  to  Morris),  Shewell,  in  considera- 
tion of  £1800,  appointed  and  conveyed  such  other  part  of  the  piece  of  land  to 
Thomas  Jones,  his  heirs  and  assigns  for  ever ;  and  Shewell  thereby,  for  himself,  his 
heirs  and  assigns,  covenanted  with  Jones,  his  heirs  and  assigns,  that,  in  the  several 
releases  and  appointments  or  other  conveyances  and  assurances,  which  he  should 
make  and  execute  to  the  said  Samuel  Morris  and  other  purchasers,  and  each  of  them, 
or  to  their  heirs  and  assigns  respectively,  of  the  respective  lots  or  lot  of  ground 
purchased,  he  the  said  [4]  John  Shewell,  his  heirs  and  assigns,  .should  require  the 
said  Samuel  Morris  and  such  other  purchasers,  and  each  of  them,  and  their  and  each 
of  their  heirs  and  assigns,  to  enter  on  their  and  each  of  their  parts  and  behalfs,  to 
and  with  the  said  Thomas  Jones,  his  heirs  and  assign.s,  into  all  and  several  the 
covenants,  provisoes  and  agreements  mentioned  in  the  several  contracts,  so  entered 
into  by  them  for  the  purchase  of  their  respective  lot  or  lots  of  the  said  ground,  or 
such  of  the  said  covenants,  agreements  and  provisoes  as  should  be  then  necessary  and 
be  in  existence.  And  Jones,  for  himself,  his  heirs,  executors  and  administrators, 
covenanted  with  Shewell,  his  heirs  and  assigns,  that  Jones,  his  heirs,  appointees  and 
assigns  would,  when  and  in  case  he  or  they  should  build  a  messuage  or  messuages  on 
the  said  piece  of  garden  ground  thereby  conveyed,  erect  the  front  thereof  in  a  line 
with  the  said  messuage  erected  or  intended  to  be  erected  by  Morris. 

After  several  mesne  conveyances,  Morris's  pieces  of  land  became  vested  in  the 
Plaintiff,  and  Jones's  piece  of  land  in  the  Defendants. 

In  June  1853,  the  Defendants  pulled  down  one  of  the  houses  erected  on  the  land 
to  which  they  became  entitled  through  Jones,  and  commenced  building  a  Baptist 
chapel  upon  it,  not  so  as  to  be  in  a  line  with  the  house  erected  by  Morris. 

In  the  .same  month  the  Plaintiff's  solicitor  stated  to  the  Defendants,  or  one  of 
them,  that  the  Plaintiff  objected  to  their  building  in  a  manner  contrary  to  the 
stipulations  of  the  deed  of  November  1823,  and  intended,  if  he  could,  to  prevent 
their  so  doing. 

C.  xxiii. — 25 
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In  October  1853,  the  bill  in  the  present  suit  was  filed,  [5]  praying  for  an 
injunction  to  restrain  the  Defendants,  their  servants,  agents  and  workmen,  from 
proceeding  with  the  building  of  the  chapel  upon  the  piece  of  ground  beyond  the  front 
of  the  Plaintifi's  house. 

The  Vice-Chancellor  made  an  order  in  the  terms  of  the  prayer  of  the  bill. 

Subsequently  to  the  order  of  the  Vice-Chancellor,  an  affidavit  was  filed,  stating, 
that  on  the  21st  of  December  1853,  the  Deponent  applied  to  the  solicitor  of  the 
vendors  to  know  whether  the  deed  of  conveyance  from  Shewell  to  Morris  contained 
any  covenant  on  the  part  of  Mr.  Morris  with  Thomas  Jone.s,  and  that  the  solicitor 
replied  that  it  did  not,  and  further  said,  that  he  was  originally  concerned  for  Samuel 
Morris  and  for  John  Shewell,  and  that  there  never  was  any  covenant  entered  into  by 
Samuel  Morris  with  Thomas  Jones  respecting  the  ground  and  premises  purchased  by 
Saniuel  Morris  or  by  Thomas  Jones  of  John  Shewell,  and  that  the  Deponent  might 
see  the  original  deed.  That  he  did,  on  the  21st  of  December  last,  peruse  the  convey- 
ance from  John  Shewell  to  Samuel  Morris,  and  also  inspected  the  several  other  title- 
deeds  which  the  solicitors  produced  to  him  as  those  evidencing  the  title  of  the 
Plaintiff  to  the  premises,  and  that  no  such  covenant  by  Samuel  Morris  with  Thomas 
Jones  was  contained  in  the  conveyance  to  Samuel  Morris,  nor  in  any  other  deed  or 
writing  so  shewn  to  him  by  the  solicitor,  but  that  there  were  in  the  conveyance  to 
Samuel  Morris  covenants  on  the  parts  of  Samuel  Morris  with  John  Shewell,  some  of 
which  were  to  the  like  effect  as  those  alleged  in  the  Plaintift"'s  bill  to  be  contained  in 
the  contract  of  the  1st  of  September  1823,  and  others  different  therefrom,  but  that 
the  deed  of  conveyance  did  not  contain  the  covenant  contained  in  the  articles  of  [6] 
agreement  of  the  1st  of  September  1823,  respecting  liquidated  damages. 

A  photographic  impression  from  the  building,  which  was  the  subject  of  complaint, 
was  put  in  evidence. 

Mr.  Bacon  and  Mr.  Elderton  for  the  Appellants.  First,  the  Defendants  had  no 
notice  of  the  covenant.  Secondly,  Shewell,  through  whom  the  Plaintiff  claims,  did 
not  perform  his  part  of  the  covenant,  by  procuring  from  all  the  persons  to  whom  he 
sold  portions  of  his  lands  covenants  similar  to  those  Avhich  he  obtained  from  Morris. 
Thib  circumstance  of  itself  is  sufficient  to  prevent  anyone  claiming  under  him  from 
enforcing  it  against  persons  claiming  under  the  other  party  to  the  mutual  covenant. 
A  third  ground,  which  ought  to  have  been  fatal  to  an  application  for  an  interlocutory 
injunction,  is  the  delay  which  has  taken  place.  A  mere  protest,  not  followed  by 
active  steps,  was  insufficient  to  rebut  the  presumption  of  acquiescence,  arising  from 
the  Plaintiff'  standing  by  while  the  Defendants  wxre  laying  out  their  money  on  the 
building.  But  there  is  a  fourth  ground,  which  was  not  submitted  to  the  Vice- 
Chancellor,  inasmuch  as  a  complete  copy  of  the  deed  of  covenant  had  not  then  been 
obtained,  and  that  is,  that  the  parties  themselves  have  provided  a  remedy,  which 
excludes  the  interference  of  this  Court,  by  entering  into  the  covenant  respecting  liqui- 
dated damages.  JVoodward  v.  Gi/Jes  (2  Vern.  119),  Sliackle  v.  Baker  (14  Ves.  468), 
Rolfe  V.  Peterson  (2  Bro.  P.  C.  (Toml.  edit.),  436). 

The  following  cases  were  also  referred  to  : — Sainter  v.  Ferguson  (1  Mac.  &  G.  286), 
Jenkins  V.  Parkinson  (2  Myl.  &  K.  5),  Tulk  v.  [7]  Moxha;/  (11  Beav.  571  ;  2  Phill.  774), 
Uliatman  v.  Gibson  (9  Sim.  196),  Mann  v.  Stephens  (15  Sim.  377). 

Mr.  Eolt  and  Mr.  Faber,  for  the  Eespondent,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  It  is  quite  clear  that  the  contract  before  us 
was  intended  by  the  parties  to  it,  to  bind  the  land  into  whatsoever  hands  it  might 
come.  This  has  not,  indeed,  been  contested,  nor  could  it  reasonably  have  been  so. 
But  it  has  been  made  a  question,  whether,  inasmuch  as  the  present  Defendants  were 
not  parties  to  the  agreement,  they  are  entitled  to  stand  in  a  better  position  than  the 
person  under  whom  they  claim,  who  was  a  party  to  the  agreement.  That  is  decided 
at  once  by  an  inspection  of  their  conveyance,  with  a  knowledge  of  the  admitted  facts  ; 
because  the  conveyance  under  which  they  take  mentions  the  very  agreement — the 
written  instrument — containing  the  prohibition  or  clause  in  dispute,  and,  though  not 
so  as  to  recite  that  prohibition  or  clause,  yet  so,  as  upon  all  authority  and  principle, 
to  give  notice  of  the  whole  of  its  contents,  at  least  in  a  case  such  as  this,  where  the 
mention  of  the  instrument  is  consistent  with  the  supposition  that  the  instrument  may 
have  contained  such  a  clause.  The  Defendants  therefore  stand  for  every  present  pur- 
pose as  much  in  Mr.  Shewell's  position  as  the  Plaintiff  stands  in  Mr.  Morris's  position. 
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Then  arises  the  question,  whether  it  is  competent  to  any  person  to  tiiiul  land  per- 
petually in  the  sense  and  manner  in  which  the  land  here  is  affected  to  be  hound. 
[8]  Now,  Tulk  V.  Mo.vha.li  (11  Beav.  571  ;  2  Phill.  774),  as  it  was  not  the  first  so  it  is 
not  the  last  case  which  decided  that  in  a  Court  of  E([aity  that  may  well  be,  whatever 
the  state  of  the  law  with  regard  to  covenants  running  with  land  in  such  cases,  upon 
which  it  is  not  necessary  for  me  now  to  say  a  word.  I  apprehend,  therefore,  that 
notwithstanding  the  doubt,  or  perhaps  more  than  doubt,  on  such  a  point  expressed 
by  one  authority,  the  course  of  this  Court  is  now  clearly  understood  to  be  to  maintain 
such  a  covenant — such  an  agreement. 

If  so,  there  can  remain  but  one  question  (subject  to  a  point  which  I  shall  presently 
mention),  viz.,  a  question  of  laches  or  conduct.  Now,  the  building  here  was  intended 
to  be  begun  in  the  month  of  June  last,  and  in  that  month,  as  I  understatid,  before 
any  expense  had  been  incurred  on  the  ground  in  this  respect,  a  gentleman,  acting  as 
solicitor  for  the  Plaintiff  and  on  his  behalf,  expressed  to  the  Defendants,  or  one  of 
them,  the  Plaintiff's  opinion  that  the  Defendants  had  no  right  to  do  the  thing  then 
intended  (although  the  Plaintiff  was  not  then  in  possession  of  the  instrument  which 
gave  him  the  right  of  prohibition),  and  stated  in  clear  terms  the  Plaintiff's  objection 
and  intention  to  prevent  it  if  he  could.  It  was  in  effect  a  plain  and  distinct  protest 
against  the  course  intended  by  the  Defendants.  Notwithstanding  this,  the  Defen- 
dants built  or  continued  to  build.  The  protest  never  was  withdrawn.  The  suit  was 
not  instituted  until  the  end  of  the  following  October,  a  circumstance,  which  (if  it  were 
necessary  to  account  for  it),  is  accounted  for  by  the  want  of  proof  under  which  the 
Plaintiff  then  laboured,  of  his  title  to  effectuate  the  prohibition.  The  notice  was,  as  I 
apprehend,  sufficient ;  I  must,  therefore,  hold  the  Defendants  to  have  proceeded  in 
their  own  wrong. 

[9]  This  was  the  entire  case,  as  it  came  before  the  Vice-Chancellor,  and,  consider- 
ing what  the  cour.se  of  the  Court  has  been,  for  the  last  five-and-twenty  years  and 
more,  I  am  of  opinion,  that  it  was  substantially  before  the  Vice-Chancellor  an  un- 
defended case.  A  point,  however,  has  been  brought  before  us,  which  was  not  before 
His  Honour  on  account  of  the  absence  of  an  original  document,  that  document,  I 
believe,  having  been,  without  any  wrong  intention  upon  the  part  of  any  person, 
defectively  set  out.  The  defect  consists  in  not  having  mentioned  a  clause  providing 
that  £100  .should  be  recoverable  as  liquidated  damages,  if  either  of  the  parties  to  the 
agreement  should  commit  a  breach  of  its  stipulations,  or  any  one  or  more  of  them. 
Now,  this  certainly  raises  a  question,  or  may  raise  a  question,  open  to  reasonable 
argument,  considering  the  various  authorities,  not  only  in  equity  but  also  at  law.  If 
I  were  now  deciding  the  cause,  I  should  probably  come  to  the  conclusion,  that  in  a 
case  where  a  covenant  is  protected  (if  I  may  use  the  expression),  by  a  provision  for 
liquidated  damages,  it  must  be  in  the  judicial  discretion  of  the  Court,  according  to 
the  contents  of  the  whole  instrument  and  the  nature  and  circumstances  of  the  particu- 
lar instance,  whether  to  hold  itself  bound  or  not  bound,  upon  the  ground  of  it,  to 
refuse  an  injunction  if  otherwise  proper  to  be  granted  ;  and  that,  in  the  present  case, 
the  circumstances  are  such  as  to  render  it  right  for  the  Court  to  grant  an  injunction. 
It  is  not,  however,  neces.sary  now  to  decide  the  point.  The  cause  is  before  the  Court 
only  upon  an  interlocutory  motion,  and,  in  my  opinion,  there  are  amply  sufficient 
grounds  on  which  to  grant  an  injunction  until  the  hearing  of  the  cause,  when  this 
point  and  any  other  which  the  Defendants  may  wish  to  raise  or  to  raise  again  may 
be  decided. 

At  present  all  we  have  to  do  is  to  .say,  whether  there  is  a, piinid  facie  case  for  an 
injunction,  and  whether  more  [10]  mischief  will  be  done  by  granting  than  by  with- 
holding it.  I  am  of  opinion  that  the  mi.schief  possible  to  arise  from  continuing  it 
does  not  preponderate  over  that  which  would  be  caused  liy  refusing  it. 

The  Lord  Ju.stice  Turner.  The  Defendants'  argument  upon  this  motion  has 
been  rested  on  four  points. 

First,  it  was  not  denied  that  a  party  having  notice  of  a  covenant  of  this  descrip- 
tion would  be  affected  by  that  notice.  That  could  not  be  denied  after  the  decision 
in  Tulk  V.  Moxhai/ ;  but  it  was  said  that  the  Defendants  had  no  notice  (_)f  the  covenant. 
Now  it  appears  not  only  that  a  conveyance,  under  which  the  Defendants  claim,  ex- 
pressly refers  to  the  agreement  which  contains  the  prohibitory  clause,  but  that  the 
agreement  containing   that   clause  or    a   copy  of   it,   was  in  the  possession  of  the 
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Defendant's  solicitor.  It  is  impossible,  in  this  state  of  circumstances,  successfully  to 
deny  notice. 

The  second  point  is,  that  the  Plaintiff  stands  in  the  place  of  Shewell,  and  that 
Shewell  was  under  a  covenant  with  .Tonus  to  procure  Morris  to  execute  or  enter  into 
certain  covonant.s  with  Jones,  and  that  this  was  not  done.  AVhat  the  effect  of  thi.s- 
might  have  been  if  it  had  been  shewn  that  Shewell  had  been  applied  to  by  Jones,  or 
by  any  person  acting  for  him,  to  procure  Morris  to  join,  and  Morris  had  refused  to 
do  so,  it  is  not  necessary  to  say  ;  but  I  take  it  that  the  party  who  insists  on  the  point 
must  .shew  that  application  was  made  to  the  other  party  to  join  in  the  covenant. 

The  third  point  is  upon  the  question  of  liquidated  damages.  I  agree  with  my 
learned  brother,  that  it  is  not  necessary  to  give  any  conclusive  opinion  on  that  [llj 
suljject ;  but  if  it  were,  I  strongly  incline  to  think  that  this  is  not  a  clause  for 
liquidated  damages  excluding  the  jurisdiction  of  this  Court.  The  question  in  such 
cases,  as  I  conceive,  is,  whether  the  clau.se  is  inserted  by  way  of  penaltj',  or  whether 
it  amounts  to  a  stipulation  for  liberty  to  do  a  certain  act  on  the  payment  of  a  certain 
sum.  This  clause  applies,  not  merely  to  the  particular  provision  of  the  agreement 
which  is  in  question  upon  this  motion,  but  to  all  the  provisions  and  covenants  con- 
tained in  the  agreement,  and  therefore  resembles  a  common  penalty  clause.  It  is 
sufficient,  howe\er,  to  say  that  it  would  be  going  too  far  upon  an  interlocutory 
application  of  this  kind  to  dissolve  the  injunction  upon  this  ground. 

The  fourth  point  is  on  the  delay.  The  parties  here  have  proceeded  to  erect  this 
building,  but  under  what  circumstances'?  They  had  distinct  notice  of  a  protest  on 
the  part  of  the  Plaintiff  before  the  buildings  were  commenced,  and  they  had,  during 
the  whole  time,  in  their  possession,  the  agreement,  which  (according  to  the  view  we 
at  present  take  of  the  case)  prevented  them  from  so  building. 

I  think,  therefore,  that  this  injunction  must  be  maintained  :  costs  to  be  costs  in 
the  cause. 


[12]     BRIC4G.S  V.  Wilson.     Before  the  Lords  Justices.     Dec.  19,  20,  1853; 

Jan.  20,  1854. 

[S.  C.  17  Beav.  330 ;  2  Eq.  R.  153.     See  Newhould  v.  Smith,  1885,  29  Ch.  D.  886.] 

Where  an  indorsement  on  a  promissory  note  of  payment  of  interest,  made  by  the- 
authority  of  a  deceased  holder,  appears  to  have  been  made  after  the  Statute  of 
Limitations  had  run,  it  is  not  evidence  to  exclude  the  operation  of  the  statute. 

Where  the  Statute  of  Limitations  had  run  against  a  debt,  due  from  a  testator  before 
his  death,  and  the  executor  wrote  thus  to  the  creditor,  "The  legatees  object  to  my 
paying  the  claim  though  I  think  it  just,''  and  "I  not  only  do  not  dispute  the  claim, 
but  admit  it,  thinking  it  just,  but  am  compelled  to  refuse  payment  without  an 
order  of  the  Court :  "  Held,  that  the  debt  was  not  revived. 

Where  an  executor  does  not  set  up  the  Statute  of  Limitations  on  a  creditor's  adminis- 
tration summons,  the  residuary  legatees  cannot  set  it  up  against  the  Plaintiff. 

Seaif,  as  to  cestuis  que  trustent  of  devised  estates,  who  would  have  been  necessary 
Defendants  but  for  the  Chancery  Amendment  Act. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls  refu.sing  to  vary  a 
certificate  of  His  Honour's  chief  clerk,  on  an  inquiry  directed  by  the  usual  order  on  an 
administration  summons.  The  case  is  reported  in  the  17th  Volume  of  Mr.  Beavan's 
Reports,  page  330,  but  the  grounds  on  which  the  case  was  argued  and  decided  upon 
appeal  render  a  fuller  statement  of  the  facts  neces.sary  for  the  present  report. 

Under  the  administration  order  advertisements  were  issued,  calling  upon  creditors 
to  come  in  and  prove  their  debts,  and  thereupon  the  Plaintiff"  brought  in  his  claim. 
Affidavits  were  filed  in  support  of  and  in  opposition  to  it,  and  witnesses  were 
examined  orally  with  a  view  to  support  the  Plaintiff's  case  ;  the  questions  being, 
whether  the  real  and  personal  estates  of  Overton  Adlard,  the  testator  in  the  cause, 
or  either  of  those  estates,  could  now  be  made  liable  to  the  payment  of  two  sums  of 
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ilSOO  and  £92,  8s.,  seemed  by  the  testator's  promissory  notes  or  of  either  of  those 
sums,  and  if  so,  what  interest  (if  any)  was  payable  on  the  notes. 

The  note  for  X.")00  bore  date  the  1.3th  of  May  181.5,  [13]  and  was  made  payable 
to  Mrs.  Elizabeth  Sutton,  or  order,  on  demand  with  lawful  interest  for  the  .same  : 
And  there  was  the  following  indorsement  on  the  note — "Interest  on  this  note  paid 
up  to  the  1.3th  day  of  May  18:25." 

The  facts  established  by  the  evidence  were  as  follows: — Elizabeth  Sutton  (the  payee 
of  the  note)  was  the  mother  of  the  testator  Overton  Adlard.  The  indor.sement  on 
the  note  was  in  the  handwriting  of  one  Thomas  Cram,  who  was  the  clerk  of  the  parish 
where  the  maker  and  payee  of  the  note  resided,  and  who  appeared  to  have  been  on 
terms  of  intimacy  with  Overton  Adlard  the  maker,  and  to  have  transacted  business 
both  for  him  and  for  Elizabeth  Sutton  the  payee.  Cram  died  in  April  1850,  and 
there  was  no  evidence  to  shew  when  and  under  what  circumstances  and  by  what 
authority  the  indorsement  was  written  by  him.  The  note  for  £92,  8s.  was  dated  the 
28th  of  Xovember  1826,  and  was  made  pa3'able  to  Mrs.  Elizabeth  Sutton,  or  order, 
on  demand  with  interest  at  £4  per  cent,  from  the  date  ;  and  on  this  note  there  was 
no  indorsement. 

Overton  Adlard  died  in  August  1829,  having  by  his  will  directed  his  trustees  to 
•convert  his  real  estate  into  money,  and  to  hold  the  produce  (among  other  trusts)  upon 
trust  to  pay  and  discharge  all  such  of  his  debts  as  might  have  been  due  and  owing 
liy  him  at  his  decease,  and  as  his  perisonal  estate  might  have  been  insufhcient  to 
discharge  with  such  sums  for  interest  as  his  trustees  might  think  right  and 
equitable. 

It  appeared  by  the  evidence  of  Mr.  Wilson  (one  of  the  trustees)  that  both  the 
notes  were  placed  in  the  hands  of  Mr.  Wilson  by  Mrs.  Sutton  in  the  lifetime  of 
Overton  Adlard — [Mr.  Wilson  said  about  the  years  1825,  1826,  or  1827] — for  pro- 
tection ;  and  in  a  letter  written  by  [14]  Mr.  Wilson  it  was  stated  that  the  note  for 
£500  had  the  above  indorsement  upon  it  when  it  was  so  deposited  with  him.  He 
also  stated  that  the  notes  remained  with  him  for  three  or  four  years,  but  were  then 
withdrawn  by  Mrs.  Sutton,  and  were  again  deposited  with  him  in  1830,  and  that 
they  were  presented  to  him  as  a  claim  by  Mrs.  Sutton  against  the  testator's  estate 
shortly  after  the  testator's  death. 

Thomas  Sutton,  the  hu.sband  of  Ellizabeth  Sutton,  died  in  1833,  and  in  the  year 
1841  she  married  the  Plaintifi"  William  Briggs.  She  died  in  January  1851.  In 
December  1852  the  Plaintiff  by  his  solicitor  applied  by  letter  to  Wilson,  who  had 
then  become  the  surviving  trustee  and  e.xecutor  under  the  will  of  Overton  Adlard  for 
payment  of  the  £500,  with  interest  at  £5  per  cent,  from  the  13th  of  May  1825,  and 
of  the  £92,  8s.  with  interest  from  the  28th  of  November  1826,  the  date  of  the 
note  for  that  sum,  and  in  answer  to  this  application  Wilson  wrote  the  following 
letter : — 

"  Alford,  Tuesday  Evening. — My  dear  Sir, — Had  I  not  been  so  much  engaged  I 
should  have  replied  to  your  former  letter.  I  regret  much  the  necessity  for  Mr. 
Briggs's  proceedings  against  me,  as  Adlard's  executor,  but  what  can  I  do  between 
two  fires?  The  legatees  (through  Messrs.  Walker  &  Sons)  threaten  me,  or  at  least 
do  not  assent  to  my  paying  Mr.  Briggs's  claim,  though  I  confess  I  think  it  just  in  law 
and  equity.  I  have  therefore  only  to  say  the  sooner  the  Court  decide  the  matter  the 
better  shall  I  be  satisfied. — Yours  truly,  H.  WiL,SON. 

"  L.  J.  Brackenbury,  Solicitor,  Alford." 

In  consequence  of  this  reply  a  summons  for  the  administration  of  the  real  and 
personal  estate  of  Overton  [15]  Adlard  was  taken  out  under  the  Chancery  Procedure 
Act ;  and  on  the  8th  of  January  1853,  when  the  case  was  coming  on  for  hearing,  the 
Plaintiff's  solicitor  wrote  again  to  Wilson  in  these  terms  : — 

"Briggs  v.  Yourself. — Alford,  4th  January  1853. — Dear  Sir, — As  this  ca.se  will 
come  on  for  hearing  on  Saturday  next,  I  shall  feel  obliged  by  your  informing  me 
whether  it  is  your  intention  to  dispute  the  validity  of  my  client's  claim,  and  whether 
you  intend  to  raise  the  question  of  the  Statute  of  Limitations,  as  being  a  bar  to  the 
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debt  sought  to  be  established  against  the  estate  of  Overton  Adlard,  deceased. — Await- 
ing your  reply,  I  am,  yours  truly,  Lanci.ey  Joseph  Brackenbury. 
"To  My.  Wilson,  Estj.,  Solicitor,  Alford." 

Mr.  \\'ilson  replied  to  this  letter  as  follows  : — 

"Alford,  4th  January  ISfiS. — Dear  Sir, — I  not  only  do  not  dispute  Mr.  Briggs's 
claim,  but  I  admit  it,  thinking  the  claim  just ;  but  I  am  compelled  to  refuse  payment 
without  an  order  of  Court,  and  I  nuich  regret  the  necessity. — Yours  very  truly, 
H.  Wilson. 

"L.  J.  Brackenbury,  Esq." 

On  the  15th  of  January  18.53,  the  usual  decree  for  the  administration  of  the  e.state 
was  made.  Under  this  decree  the  chief  cleik  of  the  Master  of  the  liolls  made  a 
separate  certificate,  by  which  he  found  that  there  was  due  to  the  Plaintitl'  from  the 
estate  of  Overton  Adlaid,  deceased,  on  the  promissory  note  dated  the  13th  of 
May  1815,  £500,  and  on  the  promissory  note  dated  the  28th  of  November  1826, 
£92,  8s.,  with  interest  thereon  from  the  [16]  28th  of  November  1826;  and  the 
Master  of  the  Rolls  having  refused  to  discharge  the  certificate,  upon  the  motion  of 
the  residuary  legatee  of  Overton  Adlard,  who  had  been  allowed  to  attend  the  pro- 
ceedings under  the  decree,  the  case  came  before  their  Lordships  upon  appeal  from  the 
decision  of  the  Master  of  the  Rolls. 

Mr.  Lee  and  Mr.  Henderson  in  support  of  the  appeal.  Li  the  first  place,  we 
object  to  the  mode  in  which  this  order  has  been  made.  The  Master  of  the  Rolls  had 
decided  the  principle  in  chambers,  but  His  Honour  required  a  formal  motion  to  be 
made  before  him  in  Court,  for  the  purpose  of  making  an  order  from  which  an  appeal 
could  be  brought.  We  submit  that  the  order  ought  to  have  been  made  at  once  in 
chambers. — [Mr.  R.  Palmer  for  the  Respondent  referred  to  Hhodi's  v.  Ihhetson.  (4  De 
Ct.  Mac.  &  G.  787).] — On  the  merits  we  submit  that  the  debts  are  barred  by  the 
Statute  of  Limitations.  As  to  the  note  for  £500  there  is  no  evidence  to  shew  that 
the  payee  ever  authorized  the  acknowledgment  to  be  made  which  appears  written 
upon  the  back  of  it.  But  if  an  authority  had  been  proved,  still  as  the  memorandum 
was  written  after  the  statute  had  run,  it  would  not  be  sufficient.  The  ground  on 
which  a  memorandum  made  by  the  payee  before  the  statute  has  run  is  evidence  of 
payment  is,  that  it  is  an  acknowledgment  against  his  interest.  That  reason  does  not 
apply  to  a  case  in  which  the  statute  had  already  run.  The  distinction  has  been  acted 
upon  in  Hose  v.  Bryant  (2  Campb.  321),  Turner  v.  Crisp  (2  Stra.  827),  Searle  v.  Lord 
BarriiKjfon  (2  Stra.  826),  Glijn  v.  Bank  of  England  (2  Ves.  sen.  38).  They  also  referred 
to  and  commented  on  Greqorii  v.  Parker  (1  Campb.  394),  Cripps  v.  Dans  (12  M.  &  W. 
159),  Hart  v.  Prenderga.'it  (14  M.  &  W.  741). 

[17]  Mr.  Rounded  Palmer  and  Mr.  Regnier  Moore,  for  the  Respondents.  The 
executor  in  this  case  has  not  set  up  the  statute,  and  it  is  not  competent  therefore  for 
the  Appellant,  who  is  only  a  residuary  legatee,  to  set  it  up. — [The  Lord  Justice 
Knight  Bruce.  Could  the  executor's  admission  affect  the  real  estate?] — We  rely 
on  that  as  to  the  personal  estate  only.  As  to  the  real  estate,  we  rely  on  Mr.  Wilson's 
written  acknowledgments  as  trustee.  But  if  we  are  remitted  to  the  question  of  law 
as  to  the  indorsements,  there  is  in  our  favour  the  decision  of  the  House  of  Lords  in 
Boswm-th  V.  Cotrhett  (House  of  Lords,  May  6,  1824;  3  Stark,  on  Evidence,  824  (3d 
edit.)  note  (k). — [The  Lord  Justice  Kniuht  Bruce  sent  for  the  jo\irnals  of  the 
House  of  Lords,  (1)  and  read  from  them  the  statement  [18]  of  Bnsivorth  v.  Cotcheit.'] 
They  also  referred  to  ,Siinth  v.  Battens  (1  Moo.  &  Rol).  341). 

Mr.  Lee,  in  reply,  referred  to  Sheuvn  v.  FawJerhorst  (2  Russ.  &  Myl.  75). 

Judgment  reserved. 

Jan.  20,  1854.  The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case, 
nearly  in  the  words  in  which  they  are  above  narrated,  proceeded  as  follows : — 

The  questions  before  us  depend  upon  the  point  whether  the  Statute  of  Limitations 
operate  to  bar  these  claims  ;  and  this  point  admits  of  different  considerations  with 
reference  to  the  different  notes. 

As  to  the  note  for  £500,  all  claim  upon  that  note  must  have  been  barred  by  the 
statute  unless  the  indorsement  upon  the  note  operated  to  prevent  the  bar;  and  the 
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first  question  therefore  is,  what  is  the  effect  of  that  iiidorse-[19]-ment !  I  am  of 
opinion  both  upon  principle  and  authority  that  under  the  circunistaiices  before  us 
the  indorsement  does  not  take  the  case  out  of  the  operation  of  the  statute.  Upon 
the  evidence  in  this  case  we  should  not,  I  think,  be  justified  in  considering  that  this 
indorsement  was  made  by  the  authority  of  Overton  Adlard  ;  but  I  assume,  for  the 
purpose  of  this  question,  that  it  was  made  by  the  authority  of  Elizabeth  Sutton,  and 
is  to  be  considered  as  her  indorsement.  Such  indorsements  made  by  the  holders  of 
notes  and  other  instruments  are  receivable  in  evidence  upon  this  principle,  and  upon 
this  principle  only,  that  they  operate  against  the  interest  of  the  party  by  whom  they 
are  made.  When  made  before  the  Statute  of  Limitations  can  have  operated  they 
have  clearly  this  elfect,  being  admissions  by  the  parties  making  them,  of  money 
received  by  them.  But  if  they  are  made  after  the  time  when  the  Statute  of  Limita- 
tions may  have  operated,  so  far  from  operating  against  the  interest  of  the  parties  by 
whom  they  have  been  made,  they  may  operate  directly  in  favour  of  their  interests  ; 
as  the  effect  of  them,  if  admitted  in  evidence,  may  be  to  create  a  right  to  recover 
both  principal  and  interest,  where,  in  the  absence  of  them,  neither  principal  nor 
interest  could  be  recovered.  In  such  cases,  therefore,  the  principle  upon  which  such 
indorsements  have  been  received  in  evidence  fails ;  and  that  is  the  case  before  us, 
for  it  is  clear  that  the  indorsement  upon  this  note  must  be  taken  to  have  been  made 
after  the  13th  of  May  1825. 

With  respect  to  the  authorities  upon  the  question,  I  think  that  upon  examining 
them,  they  will  be  found  fully  to  bear  out  this  distinction  as  to  the  admissibility  or 
uon-admissibility  of  such  indorsements,  in  evidence,  according  as  they  may  have  been 
made  before  or  after  the  Statute  of  Limitations  can  have  operated.  For,  it  appears, 
from  what  was  said  by  Baron  Baylev  in  Glewlmv  v.  [20]  Atkin  (1  Cr.  M.  &  K.  421), 
th&t  in  Smrle  \.  Barrinijton  (2  Str.  826;  8  Mod.  278;  2  Lord  Kaym.  1370;  3  Bro. 
P.  C  593),  evidence  was  given  of  the  time  when  the  indorsements  were  made,  and 
no  such  evidence  could  have  been  necessary  if  such  indorsements  were  receivable  in 
evidence,  at  whatever  time  they  might  have  been  made.  And  in  Turner  v.  Crisp 
(2  Str.  827),  the  indorsement  of  receipt  of  part  of  a  bond  after  the  presumption  of 
payment  had  arisen,  was  refused  to  be  received  in  evidence.  Again,  Lord  Hardwicke 
adverts  to  the  distinction  as  to  the  time  when  the  indorsements  were  made  in  Glynn 
V.  The  Bank  of  England  (2  Yes.  sen.  38,  -IS) ;  and,  in  Rose  v.  Bryant  (2  Camp.  321), 
Lord  Ellenborough  appears  to  have  gone  so  far  as  to  have  intimated  that  the  indorse- 
ments could  not  be  properly  admitted,  unless  they  were  proved  to  have  been  written 
at  a  time  when  the  effect  of  them  was  clearly  in  contradiction  to  the  writer's  interest. 
It  is  true,  that  in  the  subsequent  case  of  Bo!n.corth  v.  Cotchett  (3  Stark,  on  Evidence, 
824  (3d  edit.),  note),  they  were  received  without  extrinsic  proof  of  the  times  when 
they  were  made  ;  but  I  collect  from  the  meagre  note  which  we  have  of  the  case  of 
Bostvorth  v.  Cotchett,  that,  there,  the  indorsements  were  dated,  and,  in  that  case,  they 
would  be  presumed  to  have  been  vTitten  when  they  bore  date ;  Smith  v.  Battens 
(1  Mood.  &  Eob.  341).  And  it  does  not  appear  that  they  were  dated  after  the 
time  when  the  statute  would  have  run.  The  case,  therefore,  goes  no  further  than 
to  shew  that  such  indorsements  as  these  may  be  received  in  evidence,  without 
extrinsic  proof  of  the  times  when  they  were  made ;  it  does  not  shew  that  they 
ought  to  be  received,  when  it  appears,  as  in  the  case  before  us,  that  they  were 
made  after  the  time  when  the  statute  had  taken  efl^ect.  This  note,  therefore,  not- 
withstanding the  indorsement,  was  barred  [21]  by  the  statute  at  the  death  of  the 
testator.  And  having  been  so  barred,  the  trust  created  by  the  will  for  the  payment 
of  the  debts  did  not  revive  it. 

We  have  to  consider  then,  whether  the  bar  created  by  the  statute  has  been 
removed  by  what  subsequently  passed.  The  letters  of  the  Defendant  were  relied 
upon  for  this  purpose,  but  I  do  not  think  that  they  are  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute  ;  for,  although  they  acknowledge  the  debt  to  be 
just,  they  are  couched  in  terms,  which  prevent  any  promise  to  pay  being  inferred 
from  them,  and  the  modern  cases  appear  to  me  to  have  settled  that  such  acknowledg- 
ments are  not  effectual  against  the  provisions  of  the  statute.  I  refer  particularly  to 
M'Cullork  v.  Dawes  (9  Dowl.  &  Ry.  40). 

If,  therefore,  the  Statute  of  Limitations  had  been  set  up  in  this  case,  I  should 
have  thought  that  this  £500  note  was  barred,  both  as  to  the  real  and  the  personal 


776  BRIGGS    r.    WILSON  5DE0.  M.  &G.  22. 

estate.  But  the  Defendant,  who  is  both  executor  and  devisee  in  trust,  has  not  set 
up  the  statute  ;  and  as  to  the  personal  estate,  it  is  not,  I  think,  competent  to  the 
parties,  moving  before  us,  who,  as  to  that  estate,  are  merely  in  the  situation  of 
residuary  legatees,  now  to  set  it  up  against  the  Plaintiff  in  this  suit,  whatever  may 
be  their  right  as  against  other  creditors  ;  Ex  jiarte  Dewdney  (15  Ves.  498).  The  case 
of  Shewen  v.  J'anderliorst  (1  Russ.  >t  Myl.  347  ;  and  2  Russ.  &  Myl.  75),  which  was 
referred  to  on  this  point,  was  no  authority  for  such  a  right  in  this  case,  for  there 
the  bill  was  filed  and  the  decree  obtained  by  the  residuary  legatees. 

As  to  the  real  estate,  however,  I  think  the  case  is  different ;  these  parties  would 
formerly  have  been  neces.sary  [22]  parties  to  the  suit  instituted  by  the  Plaintiff.  If 
they  had  been  parties,  they  might  have  set  up  the  statute,  and  I  do  not  think  that 
they  ought  to  be  placed  in  a  worse  position  in  consequence  of  the  Court  and  the 
Legislature  having,  for  the  purpose  of  saving  expense,  dispensed  with  their  being 
parties.  Having  obtained  leave  to  attend  the  proceedings  under  the  decree,  I  think 
it  was  open  to  them  to  set  up  the  statute  against  the  Plaintiff  as  they  might  have 
done  by  answer. 

The  true  result,  therefore,  of  this  part  of  the  case,  appears  to  me  to  be,  that  this 
note  is  wholly  barred  as  to  the  real  estate,  but  is  not,  in  any  manner,  barred  as  to 
the  personal. 

As  to  the  note  for  £92,  8s.  This  note  was  not  barred  at  the  death  of  the  testator. 
For  the  same  reason,  as  applies,  with  respect  to  the  other  note,  it  is  not  now  barred 
as  against  the  personal  estate  ;  and  it  has  been  kept  alive  by  the  trust  as  against 
the  real  estate ;  I  think,  therefore,  that  the  certificate  is  right  in  respect  of  this 
note. 

The  Lord  Justice  Knight  Bruce.  Thinking,  as  I  do,  that  we  ought  to  follow 
the  case  of  Gaters  v.  Madeleij  (6  M.  &  W.  423),  which  decides  a  point,  perhaps,  of 
some  difficulty,  this  appeal  appears  to  me  incapable  of  being  supported  as  far  as  the 
personal  estate  of  the  testator  is  concerned  ;  the  letters  written  Vjy  his  surviving 
executor  since  the  year  1850,  having,  in  my  opinion,  effectually  precluded  any  defence 
founded  on  the  Statute  of  Limitations  to  that  extent. 

[23]  And  with  respect  to  the  smaller  note  in  question,  that  of  1826,  the  testator 
having  died  in  1829,  the  year  in  which  the  will  charging  his  real  estate  was  made, 
the  appeal  seems  to  me  to  fail  also  as  to  the  real  estate.  It  was,  I  believe,  alleged 
and  admitted  at  the  Bar,  that  the  testator's  only  real  estate  consisted  of  lands  of 
which  his  mother  was  tenant  for  life  in  posssession,  hy  a  title  of  course  independent 
of  his  will. 

But  as  concerning  the  larger  note  in  litigation,  that  of  1815,  I  consider  the  matter 
to  stand,  with  regard  to  the  real  estate,  differently.  I  do  not  enter  into  the  question 
of  the  admissibility,  in  evidence,  of  the  words,  "  Interest  on  this  note  paid  up  to  the 
13th  day  of  May  1825,"  written  on  the  note  probably  by  Thomas  Cram,  who  seems 
to  have  been  a  person  sometimes  employed  by  Mrs.  Briggs,  or  her  son  or  both,  and 
to  .some  extent  in  their  confidence.  Without  intimating  any  opinion  for  or  against 
their  admissibility,  I  assume  it.  But  I  find  myself  unable  to  attribute  any  weight 
to  them  in  the  controversy.  Nothing  is  known  of  the  time  when,  or  the  circumstances 
under  which,  this  memorandum  or  sentence  was  written,  except  so  far  as  an  inference 
may  be  drawn  from  the  date  that  it  mentions  (a  date,  I  need  not  say,  more  than  six 
years  later  than  that  of  the  note)  as  to  the  time  of  the  writing. 

It  seems  to  me  not  proved  directly  or  circumstantially,  that  the  testator  authorized 
the  making  of  the  memorandum  or  recognized  it.  And,  subject  to  what  I  am  about 
to  state  as  to  Mrs.  Briggs,  the  same  may,  I  think,  be  said  of  Sutton,  who,  from  some 
time  in  the  year  18L5  to  some  time  in  the  year  1833,  was  her  husband.  It  may  be, 
and  probably  is,  true,  that  when,  between  the  year  1823  and  the  year  1828,  the  note 
of  1815  was  delivered  by  that  lady  to  Mr.  Henry  Wilson,  the  memo-[24]-randum 
was  upon  it,  and  that  she,  by  her  conduct  then  and  otherwise,  did,  on  her  own  and 
Sutton's  behalf,  or  on  the  behalf  of  one  of  them,  recognise  the  memorandum.  But 
subject  to  that  remark,  neither  is  it  shewn  that  she  authorized  the  making  of  the 
memorandum  or  recognized  it.  In  my  opinion  it  would  be  unsafe,  and  is  not 
incumbent  on  us  to  rely,  and  I  decline  placing  any  reliance  on  this  memorandum. 
But  there  is,  independently  of  it,  nothing  to  shew  that  the  Statute  of  Limitations 
might  not,  and  I  conceive  that  it  could  have  been,  in  the  year  1822,  and  from  that 
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time  to  the  death  of  the  testator,  effectually  and  successfully  pleaded  by  him  to  an 
action  against  him  upon  the  note  of  1815,  brought  after  the  year  1821.  I  think, 
consequently,  that  the  real  estate  was  not  charged  with  it  by  the  will,  and  could 
not  be  subjected  to  it  by  any  act,  of  either  or  both  of  the  trustees,  though  the 
trustees  were  executors  also. 

To  this  extent,  therefore,  I  dissent  from  the  certificate  before  us.  Our  order,  on 
the  present  occasion,  varying  so  far  the  order  under  appeal,  may,  perhaps,  not  im- 
properly be  expressed  to  be  without  prejudice  to  any  question  of  marshalling,  a  point 
which  I  have  not  intended  to  touch,  and  as  to  which,  if  it  can  and  shall  be  raised  in 
this  proceeding,  it  may  be  well  to  refer  to  a  case  of  Fordham  v.  JFallis  (10  Hare,  217), 
decided  by  my  learned  brother,  I  think,  in  the  very  early  part  of  last  year,  and  the 
authorities  mentioned  by  him  on  that  occasion. 

(1)  House  of  Lords  Journals,  Vol.  56,  May  6,  1824,  p.  196. 

The  House  proceeded  to  take  into  further  consideration  the  writ  of  error  wherein 
John  Bosworth  and  Robert  Parr  are  Plaintiffs  and  Thomas  Cotchett  is  Defendant. 

And  cortsiderations  being  had  thereof,  the  following  order  and  judgment  was 
made : — 

Whereas  by  virtue  of  His  Majesty's  writ  of  error,  returnable  into  the  House  of 
Lords  in  Parliament  assembled,  a  record  of  the  Court  of  King's  Bench  was  brought 
into  this  House  on  the  16th  of  February  1821,  wherein  John  Bosworth  and  Robert 
Parr,  executors  of  George  Loseby,  deceased,  are  Plaintiffs,  and  Thomas  Cotchett  is 
Defendant,  in  order  to  reverse  a  judgment  given  in  the  Court  of  King's  Bench  for 
the  said  Defendant,  and  counsel  having  been  heard  on  Wednesday,  the  31st  day  of 
March  last,  to  argue  the  errors  assigned  upon  the  said  writ  of  error,  and  due  con- 
sideration had  this  day  of  what  was  offered  on  either  side  in  this  cause  : 

It  is  ordered  and  adjudged  by  the  lords  spiritual  and  temporal  in  Parliament 
assembled,  that  the  said  judgment  given  in  the  Court  of  King's  Bench  for  the  said 
I)efendant  be  and  the  same  is  hereby  reversed  :  and  it  is  further  ordered,  that  the 
said  Court  do  award  a  venire  fadas  de  novo,  and  proceed  according  to  law,  and  that  the 
record  be  remitted  into  the  said  Court  of  King's  Bench  : 

The  tenor  of  which  judgment  to  be  affixed  to  the  transcript  of  the  record  is  as 
follows,  viz.  : — "  On  which  day,  before  our  Lord  the  King  and  the  peers  in  the  same 
Court  of  Parliament  now  here  at  Westminster,  in  the  said  county  of  Middlesex, 
assembled,  come  as  well  the  said  John  Bosworth  and  Robert  Parr,  executors  of  George 
Loseby,  as  also  the  said  Thomas  Cotchett,  by  their  attornies  aforesaid  :  whereupon 
all  and  singular  the  premises  having  been  seen  and  by  the  said  Court  of  Parliament 
fully  understood,  as  well  the  record  and  proceedings  aforesaid  as  the  several  matters 
above  assigned  for  error  by  the  said  John  and  Robert,  executors  as  aforesaid,  being 
diligently  examined  and  mature  deliberation  being  thereupon  had  ;  it  appears  to  the 
said  Court  of  Parliament  now  here  that  the  judgment  given  in  the  said  Court  of 
King's  Bench  is  erroneous,  and  that  the  same  be  and  the  same  is  hereby  accordingly 
reversed,  and  that  the  said  Court  of  King's  Bench  do  award  a  venire  facias  de  novo  and 
proceed  according  to  law. 

[25]     In  the  Matter  of  Wylde,  a  Lunatic.     Before  the  Lords  Justices. 

Jan.  31,  1854. 

A  petition  presented  after  the  death  of  a  lunatic  by  his  executors,  for  payment  of 
the  balance  paid  into  Court,  must  be  served  on  the  committee,  although  he  has 
passed  his  accounts  and  his  security  has  been  discharged. 

This  was  a  petition  presented  by  the  executors  of  a  deceased  lunatic,  for  the 
payment  to  them  of  the  balance  which  had  been  paid  into  Court  by  the  committee 
of  the  estate,  and  the  only  question  was,  whether  the  petition  ought  to  have  been 
served  on  the  committee,  he  having  passed  his  accounts,  and  his  sureties  having  been 
discharged. 

The  44th  Order  in  Lunacy  of  the  7th  November  1853,  directs,  that  "Where  a 
lunatic  dies,  the  Masters  are  to  take  and  pass  the  account  of  the  committee  of  the 
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estate  of  his  receipts  and  payments  for  and  on  account  of  the  late  lunatic  and  his 
estate,  from  his  appointment  or  from  the  foot  of  his  then  last  account  passed  in  the 
matter  up  to  the  day  of  the  decease  of  the  late  lunatic  :  and  the  balance  (if  any) 
which  the  Masters  may  certify  to  be  due  from  the  committee  on  passing  the  afore- 
said account,  is  to  be  paid  by  him  to  the  legal  personal  representatives  of  the  late 
lunatic,  to  be  b}'  them  applied  in  a  due  course  of  administration  ;  and  upon  payment 
of  the  aforesaid  balance  (if  any)  by  the  committee  in  the  manner  aforesaid,  or  in 
case  there  shall  not  be  a  balance  found  due  from  the  committee,  or  in  case  the  taking 
and  passing  of  the  account  is  not  required,  and  may  in  the  opinion  of  the  Masters 
be  properly  dispensed  with,  then  his  security  is  to  be  discharged." 

Mr.  Dickinson  supported  the  petition. 

Their  Lordships  held  that  the  committee  must  be  served. 


[26]  In  the  Matter  of  The  Northern  and  Southern  Connecting  Railway 
Company,  and  In  the  Matter  of  The  Joint  Stock  Companies  Winding-up 
Acts.     Mercer's  Case.     Before  the  Lords  Justices.     Feb.  9,  1854. 

[S.  C.  2  Eq.  R.  287,  481  ;  23  L.  J.  Ch.  246  ;  18  Jur.  161  ;  2  W.  R.  251.] 

Semhle,  that  where  an  "alleged  contributory"  (not  settled  on  the  list)  is  summoned 
as  a  witness,  his  travelling  expenses  ought  to  be  tendered  to  him. 

But  where  an  "alleged  contributory,"  who  declined  to  sign  a  proposed  admission  of 
his  execution  of  the  company's  deed,  was  served  with  a  summons  to  attend  as  a 
witness,  and  did  not  demand  his  expenses,  but  disobeyed  the  summons,  and  there 
appeared  every  probability  of  his  being  a  contributory  :  Held,  that  he  was  not 
entitled  to  the  costs  of  a  motion  to  commit  him,  which  it  became  unnecessary  to 
dispo.se  of  on  the  merits,  from  his  making,  in  Court,  the  required  admission. 

This  was  an  appeal  from  the  refusal  of  Vice-Chancellor  Stuart  to  commit  the 
Respondent,  Mr.  Fletcher  Mercer,  for  contempt  in  disobeying  a  summons  to  attend 
as  a  witness  before  the  Master  in  the  above  matter. 

The  case  is  reported  below,  in  the  second  volume  of  Messrs.  Smale  &  G-iffard's 
Reports,  page  87,  where  the  facts  are  stated.  The  following  summary  will  explain 
the  point  on  which  the  appeal  turned  : — 

The  Respondent  was  applied  to  on  behalf  of  the  official  manager  to  admit  his 
execution  of  the  company's  deed,  and  was  informed  that,  if  he  did  not,  the  costs  of 
proving  the  execution  would  come  out  of  the  assets.  He  declined  to  make  the 
admission,  and  was  served  with  a  summons  to  attend  before  the  Master,  according  to 
the  provisions  of  the  63d  section  of  the  Joint  Stock  Companies  Winding-up  Act  of 
1848.  He  failed  to  obey  the  summons,  whereupon  the  official  manager  moved  to 
commit  him  for  contempt.  The  Vice-Chancellor  held  that,  as  the  Respondent's 
travelling  expenses  had  not  been  [27]  tendered  to  him,  his  failure  to  attend  did  not 
amount  to  a  contempt.  On  the  appeal  coming  on  their  Lordships  inquired  whether 
Mr.  Mercer  denied  his  execution  of  the  deed,  and,  on  his  counsel  admitting  the 
execution  of  it,  the  only  question  was  as  to  the  costs  of  the  original  and  appeal 
motions. 

Mr.  Roxburgh,  for  the  Appellant  (the  official  manager).  The  demand  of  the 
Respondent  was  untenable.  The  63d  &  64th  sections  of  the  Winding-up  Act,  1848, 
render  it  imperative  on  a  contributory  to  attend  without  payment  of  expenses,  and 
by  the  Winding-up  Act  of  1849,  the  word  "contributory"  is  defined  to  mean  an 
"alleged  contributory."  He  was,  therefore,  only  entitled  under  the  Act  to  such 
costs  as  the  Master  should  think  fit.  It  was  impossible  in  this  state  of  circumstances 
to  tender  him  his  costs.  The  order  for  commitment  ought  therefore  to  have  been 
made. 

Mr.  Daniel  and  Mr.  Hetherington,  for  the  Respondent.  The  latter  part  of  the 
64th  clause  only  applies  to  persons  settled  on  the  list  of  contributories.  The 
Respondent  was,  under  the  former  part  of  the  section,  entitled  to  costs  in  the  same 
way  as  a  witness  at  law.  Until  his  travelling  expenses  were  tendered  he  was  not 
bound  to  attend,  and  his  omission  to  do  so  was  no  contempt. 
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They  referred  to  Fuller  v.  Prentice  (1  II.  Black.  49). 

Mr.  Eoxburgh,  in  reply. 

[28]  The  Lord  Justice  Knight  Bruce.  The  question  of  construction  upon 
this  Act  of  Parliament  is  one  of  considerable  difficulty,  and  I  woidd  rather  not, 
without  necessity,  give  an  opinion  upon  it.  I  think  that  the  present  case  does  not 
■create  that  necessity. 

Assuming  the  official  manager  to  be  light  in  his  contention,  I  think  that  the 
particular  language  of  the  statute  and  the  novelty  of  the  case  are  such  (that  is,  as 
far  as  decision  goes,  for  I  am  nut  aware  of  any  decision  upon  the  point)  as  to  justify 
us  in  relieving  Mr.  Mercer  from  the  costs  and  in  giving  the  costs  of  the  olKcial 
manager  out  of  the  estate.  On  the  other  hand,  if  upon  the  mere  point  of  law  Mr. 
Mercer  is  right,  still,  considering  that  he  did  not  ask  for  the  expenses  of  his  journey, 
■considering  that  they  could  not  have  been  of  importance  to  a  gentleman  in  his  con- 
dition in  life ;  considering,  moreover,  that  he  declined  to  sign  the  admissions  which 
he  was  asked  to  sign,  and  which  he  has  now  signed  ;  and  considering,  lastly,  that  in 
all  probability  he  must  be  deemed  to  be  a  contributory,  I  think  that  he  should  have 
no  costs. 

My  conclusion,  therefore,  is,  that  as  to  both  motions  the  official  manager  should 
have  his  costs  out  of  the  estate,  and  that  as  to  Mr.  Mercer  he  should  have  costs  of 
neither. 

The  Lord  Ju.stice  Turner.  It  seems  to  me  that  the  9th  section  of  the  Act 
■of  1849  has  no  application  whatever  to  this  question,  and  that  it  depends  entirely  on 
the  64th  section  of  the  Act  of  1848.  If  it  was  necessary  to  decide  the  point,  I  am 
very  much  disposed  to  think  that  the  official  manager  was  wrong  in  not  having 
tendered  the  costs  under  the  64th  section  of  the  Act  of  1848.  The  first  branch  of 
the  section  is,  "  That  every  person  summoned  before  the  Master  as  a  [29]  witness  shall 
lie  entitled  to  such  costs  and  charges  as  are  by  law  allowed  to  witnesses  ;  "  and  the  costs 
and  charges  which  are  by  law  allowed  to  witnesses  are  costs  and  charges  which  ai'e  pay- 
able to  them  immediately  upon  their  being  served  with  a  summons.  The  second 
branch  of  the  section  is,  "  But  that  where  any  person  who  at  the  time  of  the  order 
absolute  was  a  contributory  of  such  company  shall  be  summoned  as  aforesaid,  every 
such  person  shall  have  such  costs  and  charges  only,  if  any,  as  the  Master  in  his 
•discretion  shall  think  fit.  And  I  incline  to  the  construction  of  the  Act  for  which 
Mr.  Daniel  has  contended,  viz.,  that  this  second  In-anch  of  the  section  applies  to 
persons  who  have  bsen  ascertained  to  be  contribiitories.  Otherwise  the  operation  of 
the  first  branch  of  the  section  would,  as  it  seems  to  me,  be  wholly  prevented  ;  for  it 
must  be  impossible  to  say  when  a  person  is  served  before  he  is  upon  the  list  of  con- 
tributories,  whether  he  will  or  will  not  have  been  a  contributory  at  the  time  of  the 
•order  absolute  being  made.  I  give  no  opinion  on  the  question  whether  it  may  not 
lie  competent  for  the  Master  to  suspend  payment  of  costs  to  a  witness  before  that 
witness  is  summoned.  The  Act  may  have  contemplated  cases  in  which  there  might 
Ije  no  funds  enabling  the  official  manager  to  pay  the  costs  of  witnesses  necessai-y  to 
be  examined  for  the  purpose  of  ascertaining  the  amount  of  the  assets  of  the 
•company,  and  the  latter  part  of  the  clause  may  have  been  intended  to  provide  for 
such  cases  by  empowering  the  Master  to  suspend  payment  of  costs. 

Although,  however,  if  it  was  neccsisary  to  decide  the  question,  I  should  probably 
hold  that  the  official  manager  was  wrong  in  not  tendering  the  costs  to  the  witness  at 
the  time  of  the  summons  being  served  upon  him,  still,  as  Mr.  Mercer  was  served 
with  the  summons  and  also  with  the  proposed  admission,  and  well  knew,  as  he  must 
[30]  have  done  from  the  tender  of  the  admission,  the  purpose  for  which  he  was 
summoned,  I  cannot  consider  him  as  having  acted  rightly  in  not  having  taken  any 
notice  either  of  the  summons  or  of  the  admis.sion.  I  think  that  he  is  not  entitled  to 
any  costs,  because  it  is  his  conduct  Avhich  has  led  to  the  application.  My  opinion 
■concurs  with  that  of  my  learned  brother,  that  the  costs  of  the  official  manager  ought 
to  come  out  of  the  estate,  and  that  Mr.  Mercer  should  have  no  costs  of  the 
application. 
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[30]     III  the  Matter  of  Cathekine  Cumminu  (late  a  Lunatic),  Deceased. 
Before  the  Lords  Justices.     Feb.  10,  1854. 

The  costs  of  issuing  a  commission  of  lunacy,  if  for  the  lunatic's  benefit  and  after  the 
lunatic's  death,  may  be  proved  against  the  lunatic's  estate,  notwithstanding  the 
pendency  of  a  traverse  of  the  inquisition. 

This  was  a  suit  to  administer  the  estate  of  Mrs.  Catherine  Gumming,  who  had 
been  found  a  lunatic,  but  on  whose  petition  an  order  had  been  made,  giving  her 
liberty  to  traverse  the  inquisition.  The  material  facts  of  the  case  to  that  time  will 
lie  found  in  the  report  of  the  case,  ante,  vol.  i.  p.  537. 

The  lunatic  having  died,  a  creditor's  suit  was  instituted  against  her  administratrix 
for  the  administration  of  her  estate,  in  which  suit  the  common  decree  was  made  by 
Yice-Chancellor  Stuart.  Under  the  decree,  Mr.  Ince,  the  husband  of  the  adminis- 
tratrix, tendered  a  proof  for  the  costs  incurred  in  the  lunacy  which  had  been  paid  to 
Mr.  Turner,  the  solicitor  of  Mrs.  Hooper  and  Mrs.  Ince,  the  two  daughters. of  Mrs. 
Gumming,  who  petitioned  for  the  commission.  Mr.  Turner  himself  also  tendered  a 
proof  for  the  residue  of  his  bills  of  costs.  The  Vice-Ghancellor  declined  to  admit 
the  proof  until  application  had  been  made  to  the  Lords  Justices  under  the  reserva- 
[31]-tion  in  the  order  in  the  lunacy.     See  ante,  vol.  i.  p.  561. 

Mr.  W.  M.  James  and  Mr.  W.  Morris,  for  the  Petitioners,  referred  to  Williams  v. 
IVentworth  (5  Beav.  325);  IVentwmth  v.  Tuhh  (1  Y.  &  G.  G.  C.  171) ;  Chester  v.  Rolfe 
(4  De  Ct.  Mac.  &  Ct.  798). 

Mr.  Burdon,  for  the  Petitioners  for  the  commission. 

Mr.  J.  Baily  and  Mr.  Southgate,  for  creditors. 

In  this  case  Mrs.  Gumming  denied  her  lunacy  to  the  day  of  her  death,  and  there 
is  no  precedent  of  costs  having  been  given  under  such  circumstances  out  of  the  estate. 
If  ever  such  a  debt  could  be  allowed  as  against  the  next  of  kin,  it  cannot  as  against 
creditors,  with  respect  to  whom  such  a  claim  is  at  the  utmost  on  the  same  footing  as 
a  voluntary  bond. 

They  cited  Eo:  parte  Loreday  (1  De  G.  Mac.  &  G.  275). 

The  Lord  Justice  Knight  Bruce.  Whatever  may  be  the  result  of  the  scientific 
evidence,  which  is  conflicting,  Mrs.  Gumming  died,  declaring  herself  not  to  be  a 
lunatic ;  and  a  gentleman  of  deserved  eminence,  to  whose  opinion  on  matters  of  this 
description  great  respect  and  attention  are  due,  Dr.  Winslow,  never  receded  from  his 
opinion  that  Mrs.  Gumming  was  sane.  When  the  question  as  to  Mrs.  Gumming  being 
allowed  to  traverse  came  before  the  full  Gourt  of  Appeal,  Lord  St.  Leonards  himself 
conversed  with  Mrs.  Gumming,  and  the  consequence  was,  that  she  was  allowed  by 
[32]  the  Gourt  to  traverse  the  inquisition.  The  question  then  before  the  Gourt  was, 
whether  Mrs.  Gumming  was  in  a  condition  to  exercise  volition  as  to  the  traverse,  not 
whether  the  traverse  was  for  her  benefit :  the  former  point  was  decided  in  the 
affirmative  ;  the  latter,  I  believe,  the  full  Gourt  would  have  unanimously  decided  in 
the  negative.  From  my  recollection  of  the  facts  of  the  case,  from  the  condition  of 
Mrs.  Gumming,  her  acts,  and  her  association  with  the  persons  who  surrounded  her, 
it  appeared  to  me  clear  that  there  never  was  a  lady  who  more  needed  protection,  and 
that  the  commission  was  for  her  benefit.  She  required  protection  of  some  kind, 
although  it  may  not  have  been  proper  to  have  taken  her  to  a  lunatic  asylum,  or  that 
more  than  a  very  limited,  restricted  and  guarded  interference  should  have  taken 
place.  If,  on  the  application  for  the  traverse,  the  issue  had  been,  whether  the  com- 
mission was  or  was  not  for  the  benefit  of  Mrs.  Gumming,  I  think  that  the  full  Gourt 
would  have  answered  in  the  affirmative.  I  think  that  the  costs  and  expenses,  to  a 
proper  amount,  were  incurred  for  the  benefit  of  the  lunatic ;  and  that  there  are  both 
reason  and  authority  for  declaring  that  they  were  so. 

The  Lord  Justice  Turner.  I  am  of  the  same  opinion.  The  order  must  be  for 
taxation  ;  and  the  PlaintiflF's  solicitor  in  the  creditor's  suit  should  be  allowed  to 
attend. 
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[33]     In  the  Matter  of  AVharton,  a  Lunatic.     Before  the  Lords  Justices. 

Feb.  10,  1854. 

Under  11  Geo.  4  &  1  Will.  4,  c.  65,  authorizing  monies  to  be  raised  liy  sales  or 
mortgages  of  lunatics'  estates,  and  providing  that  the  lunatics'  heirs,  next  of  kin, 
&c.,  shall  have  the  like  interest  in  the  surplus  monies  so  raised  as  they  would  have 
had  in  the  estate  if  it  had  not  been  so  dealt  with,  and  that  such  monies  shall  be  of 
the  same  n.ature  of  the  estate  ;  Held,  that  where  a  lunatic's  heir  had  died  also  a 
lunatic,  and  without  having  elected  to  take  such  surplus  monies  as  personalty,  they 
were  impressed  with  the  character  of  realty. 

This  was  a  petition  for  payment  out  of  Court  of  a  sum,  forming  part  of  the 
proceeds  of  land  of  a  lunatic,  sold  under  the  9  Geo.  4,  c.  78,  s.  2,  re-enacted  by  1 1 
Geo.  4  &  1  Will.  4,  c.  65,  which  provides,  sect.  29,  "  That  on  any  sale,  mortgage, 
charge,  incumbrance,  or  other  disposition  which  shall  be  made  in  pursuance  of  this 
Act,  the  person  whose  estate  shall  be  sold,  mortgaged,  charged,  incumbered  or  other- 
wise disposed  of,  and  his  or  her  heirs,  next  of  kin,  devisees,  legatees,  executors, 
administrators  and  assigns,  shall  have  such  and  the  like  interest  in  the  surplus, 
which  shall  remain  after  answering  the  purposes  aforesaid,  of  the  money  raised  by 
such  sale,  mortgage,  charge,  incumbrance  or  other  disposition,  as  he,  she  or  they 
would  have  had  in  the  estate  by  the  sale,  mortgage,  charge,  incumbrance  or  other 
disposition,  of  which  such  monies  shall  be  raised,  if  no  such  sale,  mortgage,  charge, 
incumbrance  or  other  disposition  had  been  made  ;  and  such  money  shall  be  of  the 
same  nature  and  character  as  the  estate  so  sold,  mortgaged,  chargetl,  incumbered  or 
disposed  of  ;  and  it  shall  be  lawful  for  the  said  Lord  Chancellor,  intrusted  as  aforesaid, 
to  make  such  orders,  and  to  direct  such  acts  and  deeds  to  be  done  and  executed,  as 
shall  be  necessary  for  carrying  the  aforesaid  objects  into  effect,  and  for  the  due  applica- 
tion of  such  surplus  money." 

Freeholds  of  inheritance,  the  property  of  the  lunatic,  had  been  sold  under  an 
order  made  in  the  matter  of  the  lunacy  and  of  the  above  Act.  The  sale  was  made  in 
1829;  and  in  February  1833,  £614,  12s.,  being  the  balance  of  the  purchase-money 
after  payment  of  a  debt  of  the  lu-[34]-natic,  was  paid  into  Court  and  invested.  In 
September  1841,  the  lunatic  died  intestate  and  unmarried.  At  his  death  his  heir 
was  a  convict,  undergoing  a  sentence  of  transportation  in  New  South  Wales  for 
felony,  and  was  also  a  lunatic.  The  heir  died  in  November  1842,  intestate,  and 
without  having  been  at  any  time  capable  of  electing  to  take  the  surplus  monej^  as 
realty  or  personalty.  The  present  petition  was  that  of  his  heir  at  law,  who  was  also 
the  heir  at  law  of  the  first  mentioned  lunatic. 

Mr.  A.  J.  Lewis,  in  support  of  the  petition. 

Mr.  Wickens,  for  the  Crown. 

Mr.  Hingeston,  for  another  Respondent. 

Smith  V.  Claxton  (4  Madd.  484)  was  cited. 

Their  Lordship.s  held,  that  the  surplus  proceeds  continued  to  be  impressed  with 
the  character  of  realty,  and  made  an  offer  directing  them  to  be  paid  to  the  Petitioner 
after  payment  of  costs. 

[35]     In  the  Matter  of  .James  Colquhoun,  one,  Sec.  Ex  parte  George  Ford. 
Before  the  Lords  Justices.     Feb.  17,  20,  1854. 

[S.  C.  1  Sm.  &  G.  App.  1  ;  2  Eq.  R.  304  ;  23  L.  J.  Ch.  515  ;  2  W.  R.  286.  Distin- 
guished, Burridc/e  v.  Bellew,  1874-75,  32  L.  T.  807.  Observed  upon,  JFatson  v.  Itmv, 
1874,  L.  R.  18  Eq.  680.  Applied,  In  re  Allen,  1879,  1 1  Ch.  D.  247.  See  In  re  Salaman, 
[1894],  2  Ch.  204;  Mortgage  Insurance  Cm-pwation  v.  Canadian  Agricultural,  &c.. 
Company  [1901],  2  Ch.  379.] 

Where  several  Defendants  retain  the  same  solicitor,  each  of  them  can  only  be  charged 
with  his  proportion  of  the  general  costs  of  proceedings  taken  on  behalf  of  all. 

Where  an  appeal  which  is  dismissed  has  been  recommended  by  the  Judge  of  the 
Court  below,  no  costs  are  in  general  given. 
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This  WHS  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  reported  in  the 
1st  Volume  of  Messrs.  Sniale  &  Giffard's  Keports,  Appendix,  p.  i.  The  question  was, 
whether  the  Appellants  (who  were  the  assignees  of  a  solicitor  named  Colquhoun,  who 
had  become  bankrupt)  were  entitled,  upon  a  petition  for  taxation,  to  charge  the 
Respondent,  Dr.  Ford,  with  more  than  a  proportionate  part  of  the  general  co.sts  due 
to  Mr.  Colquhoun  as  the  solicitor  for  Dr.  Ford  and  three  other  Defendants  in  a 
Chancery  suit.  The  bill  of  costs  as  delivered  by  the  Appellants  amounted  to 
£112,  13s.,  but  the  taxing  master  held  that  one-fourth  part  of  the  general  costs  was 
alone  payable  by  Dr.  Ford,  and,  applying  this  rule  to  the  bill,  he  reduced  it  to  £48. 
The'  Vice-Chancellor  affirmed  this  decision,  having  been  furnished  with  a  certificate 
of  the  taxing  master  (Mr.  Follett)  as  to  the  practice.  In  giving  judgment,  His 
Honour  .said,  that  this  state  of  the  practice  of  the  Court  was  an  evil  which  he  could 
not  remedy,  and  expressed  a  hope  that  the  matter  would  go  before  a  higher  tribunal. 
The  assignees  of  the  solicitor  appealed. 

Mr.  Bacon  and  Mr.  Hislop  Clarke  in  support  of  the  appeal.  Each  of  the  persons 
employing  a  solicitor  is  liable  in  solido,  and  the  assignees  could  have  recovered  at  law 
from  Dr.  Ford  the  whole  of  the  costs.  This  is  the  [36]  general  law  of  the  country 
and  cannot  be  reversed  by  a  rule  of  practice  in  the  taxing  master's  office. 

Mr.  P^ollett,  the  taxing  master  (who,  at  the  request  of  their  Lordships,  attended 
in  Court),  stated  the  practice  of  the  Court  to  be  in  conformity  with  the  certificate  with 
which  he  had  furnished  the  Vice-Chancellor.(l) 

[37]  Mr.  Glasse  and  Mr.  T.  H.  Hall,  for  Dr.  Ford,  were  not  called  upon. 

[38]  The  Lord  Ji:stice  KNKiHT  Bruce.  As  Mr.  Bacon  and  Mr.  Clarke  say,  the 
principle  of  taxation  which  has  lieen  acted  upon  in  this  case  is  open  [39]  to  objection, 
both  [iractically  and  theoretically  ;  but  I  am  afraid  that  it  has  taken  too  deep  a  root 
to  be  altered,  otherwise  than  by  a  general  order.  If  the  question  of  the  propriety  of 
making  such  a  general  order  should  be  entertained,  the  reasons  would  be  fully  con- 
sidered on  both  sides.  In  the  meantime  we  ought  not  to  disturb  the  existing 
practice  :  by  so  doing  we  should  in  fact  be  changing  the  settled  law  of  the  Court. 

The  Lord  Justice  Turner.  I  am  also  of  opinion  that  if  the  practice  is  to  be 
altered  at  all  it  ought  to  be  by  a  general  order  and  not  hy  decision.  In  considering 
the  expediency  of  making  such  a  general  order  many  points  might  deserve  attention 
[40]  which  are  not  suggested  by  the  discussion  of  a  particular  case. 

Mr.  Gla.sse  asked  for  costs. 

Mr.  Bacon.     This  appeal  was  suggested  by  the  Vice-Chancellor. 

The  Lord  Justice  Knight  Bruce.  It  is  not  usual  to  give  costs  when  the  Judge, 
whose  decision  is  appealed  from,  has  recommended  an  appeal. 

(1)  The  following  is  a  copy  of  the  certificate  : — 

"  Re  Colquhoun. — To  the  Vice-Chancellor  Stuart. — Sir, — In  compliance  with  your 
Honour's  directions  I  have  looked  into  the  papers  relating  to  this  taxation,  and  beg 
leave  re.spectfullj^  to  state  as  follows  : — \.  The  propriety  of  the  taxation  appears  to 
me  to  depend  entirely  on  the  nature  of  the  retainer  originally  given  by  Mr.  Ford  to 
Mr.  Colquhoun,  and  neither  in  Mr.  Ford's  petition  to  tax,  nor  in  the  bill  itself,  nor 
in  the  petition  of  the  assignees  complaining  of  the  taxation,  is  there  any  statement 
whether  Mr.  Ford  retained  the  solicitor  for  himself  separately,  or  whether  jointly 
with  all  or  with  .some  of  the  other  Defendants,  who  were  also  clients  of  Mr.  Colquhoun, 
nor  are  there  stated  any  circumstances  from  which  I  am  able  to  infer  the  nature  of 
the  retainer.  2.  The  bill  appears  to  be  taxed  on  the  assumption  that  Mr.  Ford  was 
liable  severally  for  his  own  share  of  the  costs  and  nothing  else,  and,  assuming  that  to 
be  the  fact,  then  a  taxation  allowing  against  him  all  that  relates  to  himself  severally, 
and  a  proportionate  part  of  the  general  costs,  would  be  in  accordance  with  the 
established  practice  of  the  Court  (Harman  v.  Harris,  1  Russell,  157  ;  Cradock  v.  Piper, 
1  Mac.  &  G.  664).  3.  The  practice  of  the  Court  as  regards  the  bills  of  costs  of 
several  Defendants  employing  one  solicitor,  so  far  as  regards  themselves  and  the  other 
parties  in  the  suit,  is  free  from  doubt,  and  the  taxations  according  to  such  practice 
are  of  constant  occurrence.  It  is  thus  stated  in  Mr.  Smith's  Practice: — '  The  PlaintiflFs 
in  a  suit  in  Chancery,  however  numerous,  can  have  but  one  bill  of  costs  ;  and  the 
same  rule  applies  to  Defendants  appearing  by  the  same  solicitor,  however  large  their 
number,  or  however  diversified  their  interests.     Thus,  if  one  solicitor  is  concerned 
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for  any  number  of  Defendants,  whatever  their  interests  may  be,  he  is  only  entitled  to 
one  bill  of  costs  for  them  all,  although  he  may  in  that  bill  charge  for  any  separate 
answers  which  are  proper  for  any  of  them,  or  for  the  employment  of  separate  counsel 
at  the  hearing.  In  such  cases  ho  can,  however,  charge  only  one  term  fee  and  one 
attendance  in  Court  for  all  of  them'  (.5th  edit.  p.  580).  'The  subject  of  apportion- 
ment of  costs  in  relation  to  the  matter  of  the  suit  has  been  already  considered  ;  there 
may  also  be  an  apportionment  in  relation  to  the  persons  who  are  parties.  Thu.s,  if 
one  solicitor  appears  for  three  Defendants,  and  the  bill  is  dismissed  with  costs  as  to 
one  of  them,  the  Plaintift'can  only  be  compelled  to  pny  the  costs  of  such  proceedings 
as  exclusively  relate  to  that  Defendant,  and  one-third  of  the  costs  of  the  proceedings 
taken  jointly  for  all  three  Defendants '  (p.  580).  4.  These  principles  are  applicable 
to  the  dealings  between  the  solicitor  and  his  clients  on  his  demands  against  them  for 
work  and  labour,  because  the  solicitor  is  bound,  as  I  conceive,  to  make  his  charges 
against  his  clients  and  to  keep  his  accounts  with  them  according  to  the  rules  and 
practice  of  the  Court.  5.  But,  nevertheless,  the  extent  of  the  liability  of  the  client 
may  vary  according  to  the  circumstances  of  each  case ;  in  other  words,  according  to 
the  retainer  of  the  solicitor  of  the  Court.  6.  Thus  each  Defendant  may,  on  his 
retainer,  be  liable  severally  for  his  own  costs  only  ;  or  all  or  several  may  be  liable 
jointly,  or  one  may  have  made  himself  liable  for  his  own  defence,  and  also  for  that  of 
one  or  more  of  his  Co-defendants.  7.  The  solicitor  is,  however,  as  I  conceive,  bound 
to  keep  and  deliver  his  accounts,  with  reference  both  to  this  liability  and  to  the 
practice  of  the  Court.  8.  If,  therefore,  the  liability  be  a  several,  and  not  a  joint 
liability,  he  is  to  charge  against  the  client  all  the  work  he  does  for  him  severally,  and 
his  proportion  of  the  general  charges  which  are  applicable  to  him  and  others.  9.  If, 
however,  the  liability  be  joint,  the  solicitor  makes  out  one  joint  bill  against  all  the 
clients,  and  whether  he  sues  them  at  law,  or  proceeds  against  them  in  this  Court 
under  the  statute,  his  proceedings  must,  I  apprehend,  be  against  them  jointly.  10. 
And,  on  the  other  hand,  it  has  been  decided,  both  in  equity  and  at  law  (Be  Chilcote,  1 
Bea.  421  ;  Hohhy  v.  Pridiard,  2  Meeson  &  Welsby,  124),  that  one  of  two  persons 
jointly  liable  on  a  solicitor's  bill  cannot  have  an  order  to  tax,  because  the  solicitor  is 
entitled  to  the  undertaking  of  all  to  pay  (although,  no  doubt,  under  special  circum- 
stances, as  in  case  of  a  paid  bill  (Re  Stephen,  2  Phill.  562),  or,  probably  also,  on  the 
Petitioner  bringing  the  amount  into  Court,  taxation  would  be  ordered).  11.  After 
judgment  on  a  joint  bill,  whether  in  this  Court  under  the  statute,  or  at  law,  the 
solicitor  could  undoubtedly  levy  his  whole  demand  against  one  Defendant,  but  such 
Defendant  would,  in  such  case,  be  entitled  to  contribution  over  (Edger  v.  Knaj)p,  5 
Man.  &  Gr.  753).  12.  And  when  a  solicitor  sues  his  client  for  his  bill  at  law,  and 
the  client  disputes  his  liability  to  the  whole  or  any  portion  of  the  demand,  he  may 
have  the  bill  taxed  without  prejudice  to  his  liability,  and  may  afterwards  try  before 
the  jury  whether  he  is  liable  to  pay  the  whole,  or  any,  or  what  portion  of  the  bill,  the 
items  of  which  have  been  so  a.scertained  by  the  taxation  ;  but  in  this  Court  the 
amount  and  the  liability  are  both  to  be  ascertained  by  the  Master.  13.  It  appears  to 
me,  therefore,  that  the  position,  that  the  solicitor  in  this  instance  could  at  law  have 
I'ccovered  his  whole  bill  against  any  one  of  his  clients,  must  be  made  with  great 
reservations,  and  must  depend  on  the  circumstances  of  the  case  (whether  the  liability 
be  joint  or  several  is  a  question  for  the  jury ;  see  Hillings  v.  Gregory,  1  Carrington  & 
P.  627).  14.  The  allegation  in  the  petition  of  appeal  that  each  Defendant  is  severally 
liable  for  the  whole  of  each  general  fee  or  proceeding,  so  that  the  amount  be  not 
increased  bv  its  being  taken  on  behalf  of  several  persons,  and  not  to  the  proportion 
only,  does  not  appear  to  be  in  accordance  with  the  practice  of  this  Court,  or  with  the 
practice  of  the  Courts  of  law.  If  a  bill  against  two  Defendants  appearing  by  the  same 
solicitor  be  dismissed  with  costs  against  one,  and  without  costs  as  to  the  other,  all  the 
general  costs  are  divided,  though  if  there  had  been  onl}'  one  Defendant,  the  amount 
would  have  been  the  same  (Harmer  v.  Harris,  1  Russ.  155) ;  so,  in  an  action  at  law,  if 
the  verdict  be  for  one  Defendant  and  against  another  (Griffiths  v.  Jones,  2  Cr.  M.  &  R. 
333  ;  Starling  v.  Cozens,  2  Cr.  M.  &  E.  445)  ;  so,  in  the  common  case  of  an  attorney 
attending  at  the  assizes  to  try  two  actions  for  two  distinct  clients,  the  expenses  of 
his  journey  and  attendance  are  equally  divided,  and  a  moiety  only  charged  to  each. 
And  in  none  of  these  cases  is  it  ever  taken  into  consideration  whether  the  remaining 
moiety  will  ever  be  received  or  not,  that  being  considered  a  question  entirely  between 
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the  solicitor  and  the  person  liable  to  pay  such  moiety.  1 5.  It  does  not  appear  to 
me  that  the  petition  presented  by  Mr.  Ford  for  the  order  to  tax  the  bill  (to  which  I 
have  referred),  contains  any  admission  which  varies  or  increases  his  original  liability, 
whatever  that  may  be.  He  says  that  he,  the  Petitioner  employed  Mr.  Colquhoun  to 
defend  him  in  a  certain  suit,  wherein  A.  was  Plaintiff  and  B.  and  others  were 
Defendants ;  that  the  solicitor  had  delivered  him  a  bill  of  fees  and  disbursements 
which  contains  many  extravagant  and  unreasonable  charges,  and  he  prays  for  taxa- 
tion, being  ready  and  willing  to  pay  what  may  be  found  due  from  him ;  and  the 
order  thereupon  directs  the  taxation  and  an  account  between  the  parties,  and  that 
the  solicitor  gives  credit  for  what  he  has  received  on  account  from  Ford  ;  but  it  is  to 
be  observed  that  if  Ford  was  to  pay  the  joint  bill  of  himself  and  others,  he  would  be 
entitled  to  credit  for  anything  which  might  have  been  paid  on  account  by  the  parties 
jointly  liable  with  him.  If  the  demand  were  a  joint  demand,  this  order  might,  I 
apprehend,  have  been  discharged  by  Mr.  Colquhoun  for  irregularity ;  but  while  it 
stands,  it  is,  I  think,  sufficient  to  warrant  the  finding  against  Mr.  Ford  of  whatever 
may  be  justly  due  from  him  in  either  view  of  the  case,  though,  for  the  reasons  above 
given,  I  do  not  think  it  in  any  way  varies  his  original  liability.  16.  It  seems  to  me 
that  it  must  be  a  question  for  your  Honour's  consideration,  whether,  under  the 
circumstances  of  this  case,  the  Petitioners  should  be  allowed,  if  they  desire  it,  a 
further  opportunity  of  shewing  the  circumstances  of  Mr.  Ford's  retainer,  and  of 
establishing  against  him,  if  they  can,  a  liability  to  pay  anything  more  than  his  own 
share  of  the  costs ;  but  in  the  absence  of  any  evidence  to  that  effect,  the  taxation 
appears  to  me  to  have  been  made  in  accordance  with  the  long-established  practice  of 
the  Court,  from  which,  except  on  sufficient  legal  proof  to  vary  the  liability,  I 
apprehend  the  Master  has  no  discretion  to  depart. — I  have,  &c.,  Rob.  B.  Follett." 

[40]     In  the  Matter  of  Beavan.     Before  the  Lords  Justices.     Feb.  2-i,  18.5-4. 

The  taxing  master  ought  not  to  require  a  receipt  stamp  to  be  affixed  to  counsel's 
signature  to  a  fee  before  allowing  the  charge  on  taxation. 

A  question  arose  on  a  taxation  in  a  matter  in  lunacy,  whether  the  taxing  master 
ought  to  require  the  signature  of  a  counsel  to  a  fee  on  a  brief  to  be  written  across  a 
receipt  stamp,  as  a  condition  of  allowing  the  charge  on  taxation  of  costs.  Mr.  Parkes, 
the  taxing  master,  had  declined  to  allow  payments  not  thus  verified. 

Mr.  T.  C.  Wright  submitted  the  point  to  their  Lordships,  who  held  that  the  charge 
ought  to  be  allowed  without  a  stamp. 

[41]     Wood  v.  Midgley.     Before  the  Lords  Justices.     Feb.  28,  1854. 

[S.  C.  2  Sm.  &  G.  115 ;  23  L.  J.  Ch.  553 ;  2  W.  R.  301.  See  Barkworth  v.  Young, 
1856,  4  Drew.  9  ;  Morgan  v.  IForthingtm,  1878,  38  L.  T.  445 ;  Lucas  v.  Dixm,  1889, 
22  Q.  B.  D.  359.] 

A  defence  founded  on  the  Statute  of  Frauds  may  be  taken  by  demurrer. 

A  demurrer,  for  that  it  appears  on  the  bill  that  the  agreement  therein  alleged  to  have 
been  entered  into,  is  not  in  writing  signed  by  the  Defendant,  is  not  a  speaking 
demurrer. 

A  memorandum  that  A.  had  paid  to  B.  £50  as  a  deposit  in  part  payment  of  £1000 
for  the  purchase  of  a  house,  the  terms  to  be  expressed  in  an  agreement  to  be  signed 
as  soon  as  prepared  :  Held,  not  a  sufficient  agreement  in  writing. 

An  allegation  that  the  Defendant  had  approved  of  a  draft  agreement,  but  had  asked 
that,  in  order  to  save  him  the  trouble  of  waiting  till  it  was  copied,  he  might  be 
allowed  to  call  and  sign  the  fair  copy  in  the  morning,  which  he  promised  but  failed 
to  do :  Held,  not  a  sufficient  allegation  of  fraud  to  preclude  him  from  setting  up 
the  Statute  of  Frauds  as  a  defence. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart  overruling  the 
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demurrer  of  the  Defendant  to  a  bill  for  specific  performance  filed  by  vendors  of  lease- 
hold property.  The  ground  of  the  demurrer  was  that  the  bill  alleged  no  sufficient 
agreement  in  writing  within  the  Statute  of  Frauds.  The  substance  of  the  material 
statements  of  the  bill  are  set  out  in  the  report  of  the  case  below,  in  the  second 
volume  of  Messrs.  Smale  and  Giffard's  Reports,  page  115. 

The  case  made  by  them  was,  that  the  premises  were  put  up  for  sale  by  the 
directions  of  the  Plaintiffs,  subject  to  certain  printed  particulars  and  conditions  ;  that 
the  Defendant  called  upon  the  auctioneer,  and  went  with  him  to  the  Plaintiffs' 
solicitor,  and  that  the  conditions  of  sale  were  then  altered  and  turned  into  an  agree- 
ment for  sale  by  private  contract  by  the  direction  of  the  Defendant,  who  approved 
of  the  draft  so  prepared,  and  agreed  to  sign  it.  That  the  auctioneer  then  signed  the 
following  memorandum  : — 

"  Memorandum. — Mr.  Thomas  Midgley  has  paid  to  me  the  sum  of  £50,  as  a 
deposit,  and  in  part  payment  of  £1000,  for  the  purchase  of  the  Ship  and  Camel 
public-[42]-house,  at  Dockhead  ;  the  terms  to  be  expressed  in  an  agreement  to  be 
signed  as  soon  as  prepared.  WiLLi.\M  Lovejoy. 

"5th  of  July  1853." 

The  bill  alleged  that  the  above-mentioned  draft  was  the  agreement  referred  to  in 
the  memorandum.  It  also  stated,  that  the  Defendant's  solicitors,  by  letter  to  the 
auctioneers,  stated  that  the  Defendant  declined  to  enter  into  the  agreement,  and 
demanded  back  the  deposit. 

The  demurrer  was  as  follows  : — "  The  Defendant  demurs  in  law  to  the  said  bill, 
and  for  cause  of  demurrer  shews,  that  it  appears  b}'  the  bill  that  neither  the  agree- 
ment which  is  alleged  by  the  bill,  and  of  which  the  bill  prays  the  specific  performance, 
nor  any  memorandum  or  note  thereof,  was  ever  signed  by  this  Defendant,  or  any 
person  thereunto  by  the  Defendant  lawfully  authorized  within  the  meaning  of  the 
Statute  of  Frauds." 

Mr.  Malins  and  Mr.  Cairns,  in  support  of  the  demurrer,  cited  Buckmaster  v. 
Harrup  (7  Yes.  341) ;  Clinan  v.  Cooke  (1  Sch.  &  Lef.  22). 

Mr.  W.  D.  Lewis,  for  the  Plaintiffs.  First,  this  is  a  speaking  demurrer,  for  it 
contains  an  allegation  that  there  was  no  written  agreement.  Next,  the  want  of  a 
written  agreement  does  not  make  the  agreement  void,  and  therefore  a  written  agree- 
ment need  not  be  alleged  :  Leroux  v.  Brown  (12  Com.  B.  801),  Dawson  v.  Ellis  (1  J. 
&  W.  524).  There  are  many  cases  in  which  an  unwritten  agreement  as  to  the  sale 
of  lands  will  be  enforced.  Hence  it  has  been  held  that  the  Statute  of  Frauds  must 
be  pleaded,  with  an  averment  that  there  was  no  written  agreement ;  MiisscU  v.  Cooke 
(Prec.  in  Ch.  533),  Mitford  on  Pleading  (page  210  (3d.  edit.) ),  Spurrier  v.  Fitz-l^S]- 
fjerald  (6  Ves.  548),  iniitechureh  v.  Beiis  (2  Bro.  C.  C.  559),  Field  x.  Hutchinson  {I 
Beav.  599). 

The  merits  may  be  classed  under  three  heads  : — First,  the  case  comes  within  the 
authorities  deciding  that  when  a  Defendant  so  acts  as  to  prevent  the  Plaintiff  from 
obtaining  his  signature,  and  yet  to  obtain  from  the  Plaintiff  a  contract  binding  on 
him,  a  fraud  is  committed  on  the  statute  of  which  the  Defendant  cannot  avail  himself. 
Secondly,  there  is  a  sufficient  agreement  in  writing,  for  the  signature  of  the 
auctioneer  bound  the  Defendant,  and  the  reference  to  a  complete  document  by  that 
agreement  is  sufficient  to  incorporate  the  two  together.  Thirdly,  the  letter  declining 
to  enter  into  the  agreement  is  a  sufficient  acknowledgment  in  writing. 

He  also  cited  Hammersley  v.  De  Bid  (12  CI.  &  Fin.  45),  JFalker  v.  JFalker  (2  Atk. 
98),  Fowle  V.  Freeman  (9  Ves.  351),  Gihbins  v.  Board  of  Management  of  the  Xorth- 
JFestern  Metropolitan  Asylum  District  (11  Beav.  1),  Maxioell  v.  Mountacute  (Prec.  in  Ch. 
526),  JFestern  v.  Russell  (3  Ves.  &  B.  187),  Sugden,  Vend.  &  Purch.  (page  199  (11th 
edit.).) 

The  Lord  Justice  Turner.  The  Vice-Chancellor  in  his  judgment  says,  that 
this  is  a  case  on  which  different  minds  may  arrive  at  different  conclusions,  and  it  is 
one  on  which  my  conclusion  differs  from  His  Honour's. 

The  case  came  before  the  Court  on  a  demurrer,  and  three  points  have  been  raised 
in  argument  on  the  part  of  [44]  the  Plaintiffs  :  first,  it  is  said,  that  this  is  a  speaking 
demurrer;   secondly,  that  the  nature  of  the  case  precludes  a  defence  by  way  of 


786  WOOD   V.    MIDGLEY  5  DE  G.  M.  &  G.  45. 

demurrer  :  thirdlj-,  on  the  merits,  that  there  is  an  agreement  in  writing  signed  by 
the  party  sought  to  he  charged. 

Upon  the  first  point  the  office  of  a  demurrer  is  simply  to  state,  that  the  Plaintiff" 
has  not  made  a  sufficient  case  to  entitle  him  to  relief  in  equity.  It  is  no  part  of  its 
proA'ince  to  bring  forward  any  issue  of  fact.  If,  therefore,  this  demurrer  contains 
any  allegation  of  fact,  it  is  open  to  the  objection  made  to  it  by  Mr.  Lewis.  The 
allegation  in  the  demurrer,  however,  is  not  one  of  a  fact,  but  that  it  appears  by  the 
bill  that  a  certain  state  of  circumstances  exists.  This  demurrer,  therefore,  raises  no 
issue  of  fact,  it  merely  states  what  appears  by  the  bill,  and  is  clearly,  therefore,  not 
a  speaking  demurrer. 

As  to  the  second  point,  it  is  said,  that  a  defence  founded  on  the  Statute  of  Frauds 
cannot  be  taken  by  waj^  of  demurrer,  because  the  statute  does  not  destroy  a  parol 
contract,  but  only  prevents  the  enforcement  of  a  contract,  unless  it  is  evidenced  by 
an  agreement  signed  by  the  party  to  be  charged  ;  and  a  distinction  was  attempted  to 
be  drawn  on  this  ground  between  the  Statute  of  Frauds  and  the  Statute  of  Limita- 
tions. But  I  cannot  see  any  distinction  between  them  for  this  purpose,  because  the 
Statute  of  Limitations  does  not  destroy  a  debt  anj'  more  than  the  Statute  of  Frauds 
destroys  a  contract.  On  the  same  principle  it  must  rest  on  the  Plaintiff  to  allege  a 
state  of  facts,  in  each  case,  taking  it  out  of  the  operation  of  the  statute.  Both  cases 
depend  on  the  same  principle,  which  is,  that  it  is  incumbent  on  the  Plaintiff  to  state 
facts  entitling  him  to  equitable  relief.  In  Foster  v.  Hodgson  (19  Ves.  180,  LS4),  Lord 
Eldon  .said,  "I  was  present,  and,  I  [45]  believe,  counsel  in  the  cause  of  Beckford  v. 
Close ;  and,  I  am  sure,  that  Lord  Kenyon,  upon  the  doctrine  he  then  held,  thought 
that  advantage  might  be  taken  of  a  case  of  this  sort  by  demurrer ;  asking,  if  a 
PlaintifJ'  states  upon  his  bill  a  case,  on  which  the  Defendant  may  insist  that  the 
remedy  shall  be  taken  away,  why  may  he  not  do  so  by  demurrer  ? "  It  seems  to 
me,  therefore,  that  a  defence  resting  on  the  Statute  of  Frauds  may  be  made  by 
demurrer. 

Upon  the  merits  the  argument  is  threefold.  First,  it  is  said,  that  the  Defendant 
has  so  acted  as  to  avoid  signing  the  agreement,  holding  the  other  party  bound  by  the 
agreement,  and  Maxioell  v.  Mountacute  (Prec.  in  Ch.  526)  is  referred  to  on  this  head. 
But  the  principle  of  that  and  similar  cases  is  fraud.  If  a  party  has  been  guilty  of 
fraud,  beyond  all  doubt  the  Court  will  not  let  him  take  advantage  of  the  Statute  of 
Frauds.  All  the  cases  referred  to,  including  HammersJei/  v.  De  Biel  (12  CI.  &Fin.  4-5), 
TFalker  v.  Waller  (2  Atk.  98),  and  MucMeston  v.  Broum  (6  Ves.  52),  rest  on  this 
principle.  Is  there  then  a  case  alleged  by  this  bill  of  this  nature,  that  the  Defendant 
did  by  his  fraudulent  act  prevent  the  agreement  from  being  reduced  to  writing.  I 
think  that  there  is  no  allegation  on  the  bill  bringing  forward  a  case  of  fraud.  The  case 
alleged  is  simply  this,  that  there  was  an  agreement,  for  a  sale  by  the  Plaintiffs  to  the 
Defendant  for  £1000  and  the  Defendant  said  that  he  would  not  sign  any  agreement. 
The  law  has  said,  that  the  Defendant  is  not  to  be  sued  unless  upon  an  agreement 
signed  by  him.  Is  it  a  fraud  on  that  law  for  him  to  saj',  I  have  agreed,  but  I  will 
not  sign  an  agreement?  The  next  point  on  the  merits  is  the  contention  that  there  is 
a  sufficient  agreement,  signed  by  Lovejoy,  as  the  Defendant's  agent.  The  agreement 
is  thus — [His  Lordship  read  it.]  If  it  had  [46]  stopped  at  the  word  "house," 
perhaps  it  might  have  been  sufficient,  but  it  proceeds  to  provide,  that  the  terms  are 
to  be  settled,  which  throws  the  matters  all  loose  again,  and  enables  the  Defendant  to 
resile  from  the  terms  contained  in  the  draft  drawn  up  by  the  attorney's  clerk,  and  to 
say  that  he  will  not  be  bound  by  them.  The  memorandum,  moreover,  imports  a 
purchase  of  the  fee-simple.  It  seems  to  me  to  leave  it  quite  open  to  the  Defendant 
to  raise  a  question  as  to  what  were  the  terms  of  the  agreement.  I  agree  with  those 
cases  which  decide,  that  when  the  terms  of  a  contract  are  concluded,  and  nothing 
remains  but  to  reduce  it  into  a  formal  shape,  it  may  be  enforced.  But  here,  although 
the  jirice  was  fixed,  there  were  other  points  to  be  determined.  The  conditions  of  sale 
were  to  be  adapted  to  a  sale  bj'  private  contract,  and  were  to  be  subject  to  a  future 
agreement. 

The  last  argument,  that  the  letter  declining  to  enter  into  any  agreement,  did,  in 
fact,  constitute  one,  is  too  strained  to  require  any  observation. 

The  demurrer  must  be  allowed. 

The  Lord  Justice  Knight  Bruce  concurred. 
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[47]     Lord  v.  Colvin.     Before  the  Lords  Justices.     Feb.  24,  1854. 

[S.  C.  2  Drew.  205.] 

On  the  examination  of  witnesses  orally,  under  the  15  &  16  Vict.  c.  86,  the  mere 
circumstance  of  a  document  being  put  into  a  witness's  hands  by  the  party 
examining  him  in  chief,  for  the  purpose  of  verifying  the  handwriting,  does  not 
entitle  the  other  side  to  inspect  the  document. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kindersley  refusing  a 
motion  made  on  behalf  of  the  Plaintiff,  so  far  as  it  sought  the  production  of  certain 
documents  which  had  been  handed,  on  behalf  of  the  Defendant,  to  a  witness  examined 
on  the  part  of  the  Defendant,  before  a  special  examiner. 

The  documents  in  question,  on  the  appeal,  were  nine  letters  and  two  deeds.  They 
had  been  put  into  the  hands  of  the  witness  by  the  counsel  for  the  Defendant,  and  the 
witness  was  merely  examined  as  to  the  handwriting.  The  counsel  for  the  Plaintiff 
then  required  to  inspect  these  letters  and  deeds,  but  the  examiner,  on  this  being 
objected  to  by  the  counsel  for  the  Defendant,  decided  that  the  Plaintiff  was  not 
entitled  to  an  inspection.  The  Vice-Chancellor  Kindersley  agreed  with  this  view, 
and  refused  the  motion.  The  case  is  reported  below,  in  the  second  volume  of  Mr. 
Drewry's  Reports,  page  205. 

Mr.  Anderson,  Mr.  Rose  and  Mr.  G.  W.  Collins,  for  the  Plaintiff,  in  support  of 
the  appeal.  The  counsel  of  the  party  against  whom  a  document  is  tendered  in 
evidence  must  be  entitled  to  see  it,  to  guide  him  in  his  cross-examination,  which  may 
be  used  in  case  the  document  should  be  tendered  in  evidence.  He  might  call  upon  the 
witness  to  read  the  document,  and  if  so,  he  must  be  entitled  to  see  it.  At  common 
law  the  witness  might  be  cross-examined  upon  a  document  which  he  simply  verifies, 
and  the  object  of  the  new  Procedure  [48]  Act  is  to  assimilate  the  practice  in  equity 
to  that  at  common  law.  [The  Lord  Justice  Knight  Bruce.  The  rule  has,  I 
believe,  been,  that  a  man  may  prove  the  execution  of  a  document,  or  verify  hand- 
writing without  rendering  necessary  the  production  of  it  in  evidence.  The  present 
argument  seeks  to  render  that  impossible.  Does  the  Act  shew  an  intention  to  alter 
the  practice  in  that  respect?]  We  submit  that  it  does,  by  providing  that  the  practice 
shall  be  like  that  adopted  at  common  law  in  the  case  of  a  witness  going  abroad. 

They  referred  to  Turner  v.  Burleigh  (17  Ves.  354);  Sinclair  v.  Stevenson  (1  Car.  & 
P.  583);  Bex  v.  Bamsden  (2  Car.  &  P.  604);  Bussell  v.  Bider  (6  Car.  &  P.  416); 
Holland  v.  Beeves  (7  Car.  &  P.  36) ;  Beg.  v.  Duncmihe  (8  Car.  &  P.  369) ;  Collier  v.  Nokes 
(2  Car.  &  K.  1012),  and  to  the  28th  and  31st  sections  of  the  15  &  16  Vict.  c.  86. 

Mr.  Glasse  and  Mr.  Welford  for  the  Respondents. 

The  Lord  Justce  Knight  Bruce.  The  only  point  before  us  at  present,  the  sole 
point  we  are  now  about  to  dispose  of,  is  as  to  the  right  of  the  Plaintiff  now  to  require 
in.spection  or  production  of  eleven  documents,  of  which  the  handwriting  or  the 
execution  was  proved  by  a  witness  examined  on  the  part  of  one  of  the  Defendants. 
They  are  documents  as  to  which  not  a  question  was  a.sked  on  the  part  of  the 
Defendant,  whose  witness  he  was,  except  such  questions  as  merely  led  to  the  proof 
of  execution  or  handwriting.  Now  if  these  documents,  or  any  of  them,  were  in  the 
possesion  or  power  of  the  Defendant  himself,  the  18th  [49]  section  of  the  Act  would 
prevent  any  possibility  of  injustice  in  the  suit  with  regard  to  them.  I  examined  that 
section  when  it  was  uncertain — as  it  was  for  some  time — whether  some  of  these 
documents  were  not  in  the  possession  or  power  of  the  Defendant  who  produced  the 
witness.  It  is  now  stated  by  a  solicitor  of  the  Court — and  I  have  no  doubt 
accurately — that  not  one  of  them  is  so,  but  that  they  are  all  in  the  possession  (in 
every  sense  of  the  expression)  of  the  witness  who  did  produce  them. 

The  documents  have  all  been  ascertained,  I  think,  and  therefore,  if  the  Plaintiff 
shall  wish  to  see  them,  all  he  has  to  do  is  to  serve  the  witness  with  a  suhpvna  duces 
tecum  on  his  behalf,  and  the  documents,  if  in  their  nature  evidence,  will  be  produced 
and  read.  Supposing,  however,  that  not  to  be  done,  and  supposing  the  cause  taken 
to  a  hearing  in  its  present  condition,  the  Court,  at  the  hearing,  will  have  the  power 
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to  prevent  injustice  by  directing  further  examination  or  the  re-examination  of  any 
witnesses. 

It  is  not  denied,  that  according  to  the  established  practice  of  the  Court  before  the 
statute,  this  application  could  not  succeed.  But  it  has  been  said,  that  the  31st 
section  of  the  Act  makes  so  important  a  change  in  the  constitution — if  I  may  use  the 
expression — and  the  course  and  practice  of  the  Court,  as  to  render  that  right,  which 
otherwise  would  have  been  wrong.  Now  I  certainly  am  not  prepared  to  say  that 
this  was  the  intention,  or  is  the  true  construction,  of  the  Act,  which  says,  that  "  the 
witnesses  so  examined  orally  shall  be  subject  to  cross-examination  and  re-examination  ; 
and  such  examination,  cross-examination  and  re-examination  shall  be  conducted,  as 
nearly  as  may  be,  in  the  mode  now  in  use  in  Courts  of  Common  Law  with  respect  to 
a  witness  about  to  go  abroad,  [50]  and  not  expected  to  be  present  at  the  trial  of  a 
cause."  I  do  not  assent  to  the  proposition,  that  the  true  interpretation  of  this  Act 
renders  it  incumbent  upon  the  Court,  as  a  matter  of  course,  to  grant  this  application, 
which  is  not  made  upon  any  special  ground.  If,  indeed,  in  the  cross-examination  of 
the  witness,  there  had  appeared  reasonable  ground  for  doubt  or  inquiry  whether  he 
was  not  mistaken  as  to  the  handwriting — whether  all  the  documents  were  genuine — 
whether  he  had  sufficient  means  of  speaking  to  the  handwriting,  I  can  conceive  that 
the  Court  would  have  the  power  to  compel  their  production.  The  hands  of  the 
Court  cannot  be  so  fettered,  cannot  be  so  weak  for  the  administration  of  justice  in  a 
reasonable  manner,  as  such  an  argument  would  imply.  Here  the  witness  has  not 
been  cro.ss-examined  ;  the  time  of  cross-examination,  the  time  of  bringing  forward  any 
doubt  or  objection,  has  not  arrived  ;  and  we  are  asked  without  any  such  information, 
without  any  such  guide,  but  as  a  mere  matter  of  right,  and  of  course,  to  compel  the 
production  and  inspection  of  these  documents.  In  my  opinion,  as  there  was  no  such 
right  before  the  Act  of  Parliament,  so  there  is  none  since. 

Reserving  myself,  therefore,  wholly  upon  the  question  what  it  may  be  proper  to 
do  on  the  cross-examination  of  the  witness,  if  there  shall  be  a  cross-examination,  or 
on  other  materials  produced  in  any  way,  I  decline  to  make  the  order  as  a  matter  of 
course,  it  being  as  a  mere  matter  of  course  that  we  are  asked  to  make  it. 

The  Lord  Justice  Turner.  The  30th  section  of  this  Act  of  Parliament  has 
introduced  into  this  Court  the  oral  examination  of  witnesses.  And  it  is  very 
observable  that  that  section  does  not  in  any  way  alter  the  rights  of  parties  with 
reference  to  the  evidence  which  is  to  be  adduced,  or  at  all  affect  the  mode  [51]  of 
examination.  The  31st  section  of  the  Act  applies  itself  to  the  mode  in  which  the 
examination  is  to  be  taken,  and  it  divides  itself  into  two  branches  ;  the  first  branch 
providing  by  whom  the  examination  is  to  be  taken ;  the  second  providing  the  mode 
in  which  the  examination  shall  be  conducted.  These  provisions  are  modal  only,  and 
the  argument  upon  the  present  motion,  therefore,  goes  to  this  extent,  that  what  is 
modal  merely,  is  to  be  taken  to  alter  a  substantial  right. 

I  think  the  true  meaning  of  this  Act  of  Parliament  is  simply  this :  witnesses  are 
to  be  examined  by  the  examiner  of  the  Court,  or  before  an  examiner  specially 
appointed.  The  mode  of  examination  is  to  be  that  mode  in  which  witnesses  are 
examined  in  a  Court  of  Common  Law,  when  they  are  about  to  go  abroad.  The  pro- 
visions of  the  statute  do  not  go  to  either  of  these  points,  viz.,  what  questions  are  to 
be  put  upon  the  examination,  or  what  documents  are  to  be  produced  upon  that 
examination  taking  place.  The  statute  applies  itself  simply  to  the  mode  in  which 
the  examination  is  to  be  conducted.  It  could  not  be  directed  that  the  examination 
should  be  taken  as  it  would  be  taken  upon  trials  at  law,  for  upon  such  trials  the 
examination  is  not  taken  down  in  writing.  It  is  therefore  directed  that  the  exami- 
nation shall  be  conducted  according  to  the  mode  in  which  it  is  conducted  at  law, 
when  the  witness  is  about  to  go  abroad,  in  which  case  it  is  taken  down  in  writing. 

This  seems  to  be  an  attempt — very  idle  and  unsubstantial — to  strain  the  language 
of  the  Act  of  Parliament,  which  was  intended  merely  to  alter  the  mode  of  conducting 
an  examination,  and  to  make  it  eflfect  an  alteration  in  substance.  In  my  opinion, 
this  motion  must  be  refused,  with  costs. 
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[52]  Attorney-General  v.  The  Mayor,  Aldermen  and  Burgesses  of  Wigan, 
AND  Others.     Before  the  Lords  Justices.     Feb.  27,  1854. 

[S.  C.  Kay,  268;  23  L.  J.  Ch.  429;  18  Jur.  299;  2  W.  R.  308.  Commented  on, 
E.  V.  Mai/or  of  Sheffield,  1871,  L.  R.  6  Q.  B.  652.  See  Ollerenshaw  v.  Harrop,  1874, 
L.  R.  9  Ch.  482.  Considered,  Attoiney-General  v.  Mayw  of  Brecon,  1878,  10  Ch.  D. 
204.  See  Cleverton  v.  Rural  Sanitary  Authority  of  St.  Geniiain's  Union,  1886,  56  L.  J. 
Q.  B.  85.] 

On  a  motion  for  an  injunction  as  to  a  matter  merely  pecuniary,  the  Plaintiff  cannot 
succeed  without  satisfying  the  Court,  not  merely  that  there  is  a  case  to  be  tried, 
but  that  there  is  some  probability  of  the  bill  not  being  dismissed  at  the  hearing. 

An  information  to  restrain  a  municipal  corporation  from  applying  the  Borough  Fund 
or  raising  a  rate  for  the  purpose  of  opposing  a  bill  in  Parliament,  the  object  of 
which  was  to  interfere  with  the  sewage  and  drainage  of  the  town  :  Held,  not  a 
suit  in  which  success  was  sufficiently  probable  to  entitle  the  relator  to  an  inter- 
locutory injunction. 

Qiiare,  whether  the  enrolment  of  an  order,  refusing  with  costs  a  motion  for  injunction, 
precludes  the  renewal  of  the  motion  before  the  Court  of  Appeal. 

This  was  the  renewal  of  a  motion  which  had  been  refused  by  Vice-Chancellor 
^Vood,  seeking  to  restrain  by  injunction  the  Defendants  from  paying  out  of  monies 
then,  or  at  any  time,  constituting  the  Borough  Fund,  or  out  of  any  borough  rates,  a 
bill  of  costs,  incurred  in  opposing  a  bill  in  Parliament,  and  from  making  or  levying 
any  borough  rate  for  the  purpose  of  such  payment. 

The  facts  are  fully  stated  in  Mr.  Kay's  Reports,  page  268. 

The  Defendants  had  enrolled  the  order  of  the  Vice-Chancellor,  and  a  preliminary 
objection  was  taken  by  them  on  this  ground,  but  it  was  arranged  that  the  whole  case 
should  be  discussed  and  disposed  of  together. 

Mr.  W.  M.  James  and  Mr.  J.  V.  Prior,  for  the  motion.  The  refusal  of  a  motion 
is  not  like  a  decree,  and  the  enrolment  of  such  an  order  cannot  prevent  the  motion 
from  being  renewed.  As  to  the  merits,  although  it  may  be  conceded  that  the  cor- 
poration are  in  a  position  analogous  to  that  of  a  trustee,  and  may  raise  expenses 
in-[53]-curred  in  taking  necessary  steps  for  the  protection  of  the  trust  property,  this 
liberty  would  not  be  extended  so  as  to  entitle  them  to  take  such  steps  from  an 
apprehension  of  a  remote  possibility  of  injury.  In  Bright  v.  North  (2  Phil.  216),  the 
banks  of  the  river  were  the  special  objects  of  the  trust,  but  municipal  corporations 
have  no  general  power  of  applying  the  corporate  funds  to  any  purpose  which  they 
may  conceive  to  be  for  the  benefit  of  the  inhabitants  of  the  town.  The  purposes  for 
which  municipal  corporations  exist  are  defined  by  the  92d  section  of  the  Municipal 
Corporation  Act  (5  &  6  Will.  4,  c.  76).  They  do  not  include  any  such  purpose  as 
that  of  preserving  the  sewage  and  drainage  of  towns. 

Mr.  Rolt  and  Mr.  Cairns,  for  the  Respondents,  were  not  called  upon. 

The  Lord  Justice  Knight  Bruce.  Upon  the  question  raised  by  the  Re- 
spondents' counsel,  whether  the  enrolment  of  the  Vice-Chancellor's  order  does  not 
preclude  this  motion,  it  appears  to  me  not  necessary  to  express  any  opinion,  seeing 
that  if  they  are  wrong  as  to  that  point,  they  are  otherwise,  in  my  judgment,  on  the 
present  occasion,  right.  I  say  "  on  the  present  occasion,"  as  it  is  not  my  intention 
to  say  or  do  anything  now  that  will,  or  that  may,  prejudice  or  assist  either  party  at 
the  hearing,  if  there  shall  be  a  hearing  of  the  cause. 

Concerning  the  proper  decree  then  to  be  made  I  wholly  reserve  myself ;  but  the 
motion,  being  an  interlocutory  application  for  an  injunction  as  to  a  matter  merely 
peciuiiary,  the  Appellant  cannot  succeed  in  it  without  satisfying  the  Court  that  there 
is  some  probability  that  [54]  were  the  cause  in  hearing  the  information  would  not  be 
wholly  dismissed. 

I  am  not  satisfied  that  there  is  any  probability  of  this.  On  the  contrary,  my 
impression  is,  that  the  Appellant's  construction  of  the  Municipal  Corporation  Act  is 
erroneous,  as  being  too  narrow  ;  and  if,  according  to  the  letter  (which  I  neither  assert 
nor  deny)  yet  not  according  to  the  spirit  of  that  statute.     The  costs  in  question  were 
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incurred  by  measures  which  (in  effect  merely  defensive)  were  taken  by  the  Corpora- 
tion of  Wigan,  not  unsuccessfully  nor  uselessly,  for  the  purpose  of  preventing  or 
<liminishing  the  mischief,  to  the  town  of  Wigan,  that  certain  intended  proceedings 
(reasonablv  considered  as  likely  to  interfere  materially  with  its  drainage,  and  so  to 
render  the  air  less  pure,  and  cause  general  inconvenience  there),  were,  not  without 
probable  grounds,  thought  likely  to  occasion — mischief  which  (not  solely  of  a  public 
nature)  might  well  have  been  expected  to  be  also  prejudicial  to  property  belonging 
to  the  corporation. 

Supposing  the  Appellant's  interpretation,  however,  to  be  correct,  I  apprehend 
that  law,  as  distinguished  from  equity,  is  not  powerless  in  the  matter ;  but  I  do  not 
found  myself  upon  any  jurisdiction  existing  in  the  Court  of  Queen's  Bench,  or  in  any 
other  Court  than  this,  when  I  say  that,  in  my  opinion,  the  present  motion  ought  to 
be  refused. 

It  would  be  superfluous  to  intimate  what  course  I  .should  have  thought  right  had 
there  been  a  case,  or  probable  case,  of  collusion,  fraud  or  unfair  intention  ;  for  there 
is  none.  The  corporation,  if  they  have  been  wrong,  which  I  do  not  at  present  think, 
seem  to  have  been  honestly  wrong ;  nor  do  I  give  any  opinion  whether  [55]  the 
solicitors  or  the  corporation  could,  or  could  not,  have  demurred  successfully  to  the 
information. 

The  relator  must  pay  the  costs. 

The  Lord  Justice  Turner.  The  Municipal  Corporation  Act  contains  no  express 
provision  authorizing  the  application  of  the  funds  of  corporations  to  the  payment  of 
expenses  incidental  to  the  protection  of  the  corporate  property.  That  has  been  left 
to  the  general  law,  which  sanctions  such  expenditure,  if  rea.sonably  and  properly 
incurred.  The  expenditure  here  in  question  was,  as  it  seems  to  me,  incurred  bond 
fide  for  the  protection  of  the  corporate  property,  and  my  present  impression  is,  that 
it  was  reasonably  and  properly  incurred.  At  all  events,  I  cannot  concur  in  granting 
an  injunction,  which  assumes  that  it  was  not.  The  motion  must  be  refused, 
with  costs. 


[55]     Jacobs  v.  Richards.     Before  the  Lords  Justices.     Feb.  27,  18.54. 

[S.  C.  18  Beav.  300 ;  23  L.  J.  Ch.  5.57  ;  18  Jur.  527  ;  2  W.  R.  174.] 

Where  a  common  foreclosure  claim  was  supported  by  affidavits  of  the  attesting 
witnesses  to  the  mortgage  deed,  and  the  Defendant,  who  was  the  heir  at  law  of  the 
alleged  mortgagor,  did  not  cross-examine  the  witnesses,  but  set  up,  by  affidavit, 
the  insanity  of  the  alleged  mortgagor  at  the  time  of  the  alleged  mortgage  :  Held, 
that  without  instituting  a  suit  of  his  own  to  set  aside  the  mortgage,  he  might 
have  its  validity  tried  by  an  issue  or  an  ejectment. 

This  was  an  appeal  from  a  decree  for  foreclosure  made  by  the  Master  of  the  Rolls 
upon  a  claim.  The  case  is  reported  below  in  the  18th  Volume  of  Mr.  Beavan's 
Reports,  page  300,  where  the  facts  are  stated.     They  were  shortly  as  follows  : — 

The  mortgage  was  executed  in  1848. 

Li  1852  a  commission  of  lunacy  issued  against  the  mortgagor,  who  was  found, 
upon  inquisition,  to  have  been  lunatic  from  1825. 

[56]  In  1853,  the  present  suit  was  instituted  by  the  mortgagee  against  the 
co-heirs  of  the  mortgagor,  who  had  died  intestate,  by  a  common  foreclosure  claim, 
supported  by  affidavits  of  the  witnesses,  who  attested  the  execution  of  the  mort- 
gage deed. 

The  Defendants  did  not  cross-examine  the  Plaintiff's  witnesses,  but  filed  affidavits 
to  prove  insanity  on  the  part  of  the  mortgagor  at  the  date  of  the  alleged  mortgage. 

The  Master  of  the  Rolls  held,  that  in  order  to  be  relieved  from  the  mortgage, 
the  Defendants  must  institute  some  proceeding  of  their  own,  and  His  Honour  made 
the  usual  decree,  but  directed  that  it  should  "not  be  drawn  up  for  six  months,  to 
allow  time  for  the  Defendants,  the  co-heirs,  to  take  proceedings  to  set  aside  the  deed. 
The  co-heirs  appealed. 

Mr.  Roundell  Palmer  and  Mr.  Kinglake,  for  the  Plaintiff  (the  Respondent),  referred 
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to  and  commented  upon  Thomi^son  v.  Leach  (3  Mod.  296) ;  Clerk  v.  Clerh  (2  Vern.  412) ; 
Yates  V.  Boen  (2  Str.  1104)  ;  Attorneij-General  v.  Parnther  (3  B.  C.  C.  441) ;  ^'noo/t  v. 
H'atts  (11  Beav.  10.5);  Grindley  v.  i)am  (Shelford  on  I^uiiacy,  26G)  ;  Sergexan  v. 
&a%  (2  Atk.  412);  Frank  v.  Mainwaring  (2  Beav.  115);  //a/Z  v.  JVairen  "(9  Ves. 
(305);  llidkr  v.  /i'i(&;-  (2  Eq.  Ca.  Ab.  279);  Molton  v.  Camruux  (2  E.xch.  487); 
y'vice  V.  Beriingtmi  (3  Mac.  &  Gor.  486). 

Mr.  Koupell,  Mr.  Toller,  Mr.  Karslake,  and  Mr.  Coleridge,  were  for  the 
Defendants. 

[57]  Their  Lordships  held  that  the  Defendants  were  entitled  to  have  the  question 
tried  by  a  jury  before  a  decree  could  be  made  against  them,  and  ofl'ered  the  Plaintiff 
the  alternative  of  an  issue  or  an  action  of  ejectment. 

The  Plaintiff  elected  the  latter. 


[57]     ALEX.iNDER  V.  SiMMS.     Before  the  Lords  Justices.     March  2,  5,  1854. 

[S.  C.  18  Beav.  80;  23  L.  J.  Ch.  721  ;  2  W.  R.  329.  For  subsequent  proceedings, 
see  20  Beav.  123.  See  The  Harriett,  1868,  18  L.  T.  805;  Japps  v.  Camphdl,  1887, 
57  L.  J.  Q.  B.  81.] 

A  part-owner  of  a  ship,  whose  share  was  subject  to  a  mortgage,  agreed  with  the 
other  part-owner  (whose  share  was  not  subject  to  any  mortgage),  but  without  the 
concurrence  of  the  mortgagee,  to  purchase  guano  on  the  joint  account  of  the  two 
part-owners,  and  bring  it  in  the  ship  to  England.  On  the  completion  of  the 
voyage,  and  when  the  cargo  was  about  to  be  discharged,  the  mortgagee  took 
possession.  Held,  that  he  had  no  claim  against  the  owner  of  the  unmortgaged 
share  foi-  freight,  and  could,  at  the  utmost,  only  claim  to  adopt  the  mortgagor's 
contract,  and  to  stand  in  his  place  as  to  the  profits  of  the  adventure,  after  deducting 
all  expenses. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls,  reported  in  the 
ISth  Volume  of  Mr.  Beavan's  Reports,  page  80. 

The  facts  were  shortly  these  : — 

The  Plaintiff,  Mr.  Alexander,  was  the  owner  of  8-64th  parts  of  the  ship  Norman, 
and  the  Defendant,  Simms,  of  the  remaining  56-64th  parts.  In  October  1850,  Simms 
mortgaged  his  56-64ths  to  Taylor  (another  Defendant),  but  remained  in  possession  ; 
and  afterwards,  in  August  1851,  engaged  with  the  Plaintiff  in  an  adventure  for  the 
purchase  of  guano  in  Patagonia,  at  their  joint  risk.  The  ship,  laden  with  the 
guano,  reached  the  Albert  Dock,  Liverpool,  on  the  10th  of  July  1852,  whereupon 
the  mortgagee  gave  notice  to  the  dock  company  not  to  part  with  the  cargo.  Similar 
notices  were  given  by  the  Plaintiff  and  Simms. 

The  bill  was  filed  by  Alexander  against  Simms,  a  Defendant  named  Ernest  who 
claimed  under  him,  the  mort-[58]-gagee,  the  captain  (who  claimed  a  lien  of  the 
cargo),  and  the  Dock  Company.  The  prayer  was  that  the  guano  might  be  sold,  and 
that  the  re,sidue  of  the  proceeds,  after  paying  the  expenses  of  the  voyage,  might 
Ije  divided  between  the  Plaintiff  and  Mr.  Ernest,  as  the  assignee  of  Mr.  Simms,  in 
the  proportions  to  their  respective  shares  in  the  vessel  ;  or,  in  the  alternative,  that 
if  the  Court  should  be  of  opinion  that  the  Plaintiff  was  not  entitled  to  a  share  of 
the  cargo,  but  only  to  a  share  of  freight,  then  that  the  amount  of  freight  might  be 
ascertained,  the  expenses  of  the  voj^age  paid  thereout,  and  the  residue  divided 
Ijetween  the  Plaintiff,  Mr.  Ernest,  and  Mr.  Taylor,  according  to  their  respective 
interests  in  the  ship. 

The  Master  of  the  Rolls  held,  that  the  proceeds  of  the  cargo  ought  to  be  first 
applied  in  payment  of  the  expenses  of  the  outfit  of  the  ship,  for  the  purpose  of  her 
voyage  to  Patagonia  and  back,  and  of  her  voyage,  and  directed  an  account  to  be 
taken  of  what  was  due,  and  to  whom  in  respect  of  such  outfit  and  voyage,  and 
declared  that  subject  thereto  the  Plaintiff  was  entitled  to  one-eighth  of  the  nett 
proceeds  of  the  cargo,  and  that  Mr.  Taylor,  as  mortgagee,  was  entitled  to  seven- 
eighths. 

From  this  decision  the  mortgagee  appealed. 
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Mr.  Koupell,  Mr.  Wilde,  and  Mr.  Bevir,  for  the  Appellant.  The  7-8th  shares 
belonged  to  the  mortgagee,  and  the  mortgagor  had  no  power  to  enter  into  a  con- 
tract respecting  them,  which  would  aflFect  the  mortgagee.  The  mortgagee  took 
possession  before  the  delivery  of  the  goods,  and  therefore  before  the  transit  could 
be  considered  as  completed  ;  Hi/de  v.  IVent  and  Mersey  Navigation  Company  (5  T.  K. 
389) ;  GatUffe  v.  Bourne  (4  Bing.  N.  C.  314).  The  Plaintiff's  cargo  had  been  carried 
in  a  ship  which,  as  to  [59]  7-8ths,  was  the  mortgagee's  ship,  and  the  mortgagee, 
having  taken  possession  before  the  delivery  of  the  cargo,  was  entitled  to  his 
proportion  of  a  reasonable  freight  for  the  use  of  the  ship.  For  the  freight  is  incident 
to  the  property  in  the  ship,  independently  of  express  contract ;  Moirison  v.  Parsons 
(2  Taunt.  407).  As  there  was  no  contract  here  to  control  or  aflFect  the  mortgagee's 
right  to  freight,  the  amount  which  he  was  entitled  to  receive  in  respect  of  it  could 
not  be  subject  to  be  diminished  by  reason  of  any  expenses  or  losses  incurred  in  an 
adventure  in  which  he  had  never  engaged.  He  was  entitled  to  be  paid  for  the  use 
of  his  shares  of  the  ship  irrespectively  of  any  such  expenses  or  losses.  The  moment 
a  mortgagee  takes  possession  of  a  ship  he  may  do  what  he  pleases  with  her.  The 
Plaintiff  had  no  title  as  against  the  mortgagee  to  have  the  vessel  employed  in 
discharging  the  cargo.  [The  Lord  Justice  Turner.  Is  there  any  title  to  freight 
in  the  absence  of  contract  ?] 

The  law  raises  an  implied  assimipsit.  Thus  an  underwriter,  who  takes  an  aban- 
doned ship  and  brings  the  cargo  ashore,  is  entitled  to  the  whole  freight,  although 
no  contract  has  been  entered  into  with  him.  He  is  entitled  to  it,  not  by  express 
contract,  but  by  reason  of  his  property  in  the  ship  upon  the  abandonment ;  Case  v. 
Iktritlson  (5  Mau.  &  Sel.  79-82).  There  Lord  Ellenborough  said,  "The  underwriter, 
indeed,  does  not  become  privy,  by  virtue  of  such  abandonment,  to  any  existing 
charter-party,  nor  perhaps  to  any  contract  of  affreightment  before  made  with  the 
owner  ;  but  I  think  that  by  the  abandonment  he  acquires  possession  of  the  thing 
from  the  use  of  which  freight  is  to  be  earned."  Another  instance  is  the  case  of  a 
capture,  where  the  captor  is  entitled  to  freight,  although,  of  course,  not  by  virtue  of 
any  express  [60]  contract ;  Case  of  The  Fortuna  (4  Rob.  Adm.  Rep.  278) ;  Case  of  The 
J'rotv  Anna  Catharina  (6  Rob.  269) ;  Lvke  v.  Lyde  (2  Burr.  882).  A  proportion  of  the 
freight  belongs  to  the  part-owner,  independently  of  express  contract.  In  Curling  v.  Long 
(1  Bos.  \-  Pul.  634-637),  Chief  Justice  Eyre  says,  "By  the  marine  law,  indeed,  parties 
may  recover  2^'''o  raid,  if  the  voyage  be  interrupted.  And  by  the  common  law,  where 
a  contract  cannot  be  performed,  such  a  meritorious  consideration  may  arise  as  will 
sometimes  entitle  a  party  to  recover,  in  the  form  of  an  action  of  assumpsit,  for  work 
and  labour,  even  after  the  contract  has  been  broken.  Such  is  the  case  where  a  ship, 
after  capture  and  recapture,  completes  her  voyage  ;  for  there  the  shipper  has  his 
goods  with  the  advantage  of  carriage,  and  upon  that,  though  the  original  contract 
be  gone,  a  meritorious  consideration  arises  which  entitles  the  master  to  a  recompence  ; 
not,  however,  on  the  foot  of  the  old  contract,  but  on  a  new  contract  which  springs 
out  of  it."  And  Mr.  Justice  Heath  says,  in  the  same  case  : — "  This  is  a  demand  for 
a  proportion  of  freight.  The  contract  for  freight  is  technical  in  its  nature.  By 
the  marine  law  an  inchoate  right  to  freight  attaches  from  the  ship's  breaking 
ground,  and  is  consummated  upon  her  arrival  at  the  port  of  destination.  If  the 
voyage  be  interrupted,  the  party  may  claim  ^wo  raid."  In  Dougal  v.  Kemhle  (3  Bing. 
383),  following  Cocky.  Taylor  {13  East,  399),  it  was  held,  that  although  there  may 
be  no  original  contract  for  payment  of  freight,  the  taking  of  the  goods  is  evidence 
of  an  agreement  to  pay  freight,  so  that  the  right  to  freight  arises  from  the  trans- 
port of  the  goods  and  the  acceptance  of  them  by  the  owner,  who  thereby  agrees  to 
pay  for  their  transport.  Why  does  this  not  apply  to  the  case  of  a  mortgagee  ?  He 
might  have  obtained  a  reward  for  the  [61]  use  of  his  ship  by  employing  it  on  another 
service.  With  respect  to  the  apportionment  between  the  mortgagor  and  mortgagee, 
the  benefit  of  freight  is  entire  and  belongs  to  the  owner,  who  is  in  possession  when 
it  is  paj'able,  just  as  in  the  case  of  a  mortgagee  of  land,  who,  on  taking  possession, 
is  entitled  to  the  crops  though  sown  by  the  mortgagor  or  his  tenant ;  so  as  to  a 
distress;  Trent  v.  Hnnt  {9  Exch.  14).  The  present  case  is  simply  this  : — There  are 
two  part-owners  of  a  vessel,  one  of  them,  who  has  one-eighth  part  only,  without  the 
concurrence  of  the  other,  uses  the  ship :  must  he  not  pay  for  the  use  of  the  shares 
which  do  not  belong  to  him  ?    Suppose  the  other  did  not  choose  to  complete  the 
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voyage,  what  was  there  to  oblige  him  to  do  sol  Was  he  not  in  the  position  of  the 
underwriter  in  Case  v.  Dariisan  I  Might  he  not  have  thrown  the  cargo  into  the  sea 
and  sailed  away  with  the  vessel  ? 

They  also  referred  to  and  commented  upon  Vato  v.  Irdiuj  (5  De  G.  &  Sm.  210), 
(keen  v.  Brujgs  (6  Hare,  .395) ;  Gibson  v.  In;/o  (6  Hare,  112) ;  Lmhjdt  v.  Jt'iUiains  (i 
Hare,  456)  ;  Kciswill  v.  Bidiop  (2  Cro.  &  Jer.  529) ;  Helriie  v.  Siiiilh  (7  Bing.  709) ; 
Keech  v.  Hall  (Dougl.  21,  and  1  Smith's  Leading  Ca.  p.  293);  and  Ax  jmrte  Tem}ile 
(1  Glyn  *  J.  216). 

Mr.  Kolt  and  Mr.  J.  V.  Prior,  for  the  Plaintiff.  The  argument  on  the  other  side 
is  that,  inasmuch  as  the  mortgagor  might  have  let  the  ship,  the  mortgagee  may 
recover  from  him  the  freight  which,  if  it  had  been  let,  it  might  have  earned.  Is  not 
this  the  same  thing  as  a  mortgagee  of  land  suing  the  mortgagor  for  occupation  rent  1 
The  Appellant  says  that  the  freight  became  due  [62]  on  the  delivery  of  the  cargo. 
But  here  there  was  no  delivery.  The  cargo  belonged  to  the  owners  of  the  ship.  The 
voyage  was  completed  by  the  return  of  the  vessel  before  the  mortgagee  could  possibly 
be  said  to  have  taken  possession.  Gnen  v.  Brujgs  (6  Hare,  395),  and  Cato  v.  Inimj 
(5  De  G.  &  Sm.  210)  are  conclusive  authorities  on  the  question. 

Mr.  Bacon  and  Mr.  Rogers  were  for  Mr.  Ernest. 

Mr.  FoUett  and  Mr.  Gill,  for  the  captain. 

Mr.  Eoupell,  in  reply. 

The  Lord  Ju.stice  Knight  Bruce.  Without  at  all  complaining  of  the  length 
to  which  the  argument  in  this  case  has  proceeded,  I  may  still  be  allowed  to  express 
my  surprise  that  it  has  been  found  possible  to  say  so  much.  The  question  divides 
itself  into  two  branches — one  more  important  however  than  the  other.  One  is 
between  the  Appellant  and  the  Plaintiff;  and  the  other  between  the  Appellant 
and  his  Co-defendants.  On  the  latter  I  am  not  so  clear  as  on  the  former ;  but  it  is 
comparatively  immaterial ;  and  if  it  can  be  shewn  that  the  decree  can  be  improved 
as  to  it,  I  shall  not  object  to  concur  in  some  alteration,  as  no  doubt  we  have  the 
power  of  altering  it.     I  am  not,  however,  satisfied  that  any  alteration  is  required. 

The  main  question  is  as  to  the  rights  of  the  Plaintiff,  and  arises  thus : — Alexander 
and  Simms  were  owners  of  the  vessel  in  question.  They  were  in  possession,  Alex- 
ander being  entitled  to  one-eighth,  and  Simms  to  the  remaining  seven-eighths,  and 
Simms  then  mortgaged  his  share  for  valualile  consideration,  in  a  regular  and  [63] 
effectual  manner,  to  the  Appellant,  who  did  not  enter  into  possession.  Alexander 
and  Simms,  being  in  possession,  resolved  to  employ  the  vessel  thus  :  to  send  it  to 
South  America  to  obtain  a  cargo  of  guano  on  a  joint  adventure  in  the  same  shares 
between  themselves,  as  those  in  which  they  were  interested  in  the  ship.  The  ves.sel 
was  fitted  out,  and  a  consideral)le  expense  incurred  ;  guano  was  obtained  at  some 
expense;  the  vessel  came  back,  also  at  some  expense,  and  reached  the  furthest  point 
of  her  voyage,  the  port  of  discharge,  so  that  nothing  remained  to  be  done,  but 
the  removal  of  the  cargo  on  shore  liy  lighters,  or  otherwise.  The  vessel  being  in  this 
condition  at  the  termination  of  the  voyage,  the  mortgagee  took  possession,  and  the 
question  is,  what  was  the  effect  of  that  step?  I  desire  not  to  be  understood  as  giving 
an  opinion  as  to  the  consequence,  if  possession  had  been  taken  by  the  mortgagee 
before  the  completion  of  the  ^•oyage  ; — for  instance,  if  the  mortgagee  had  caused  the 
cargo  to  be  disposed  of,  or  brought  home,  after  having  been  in  possession  during  the 
performance  of  a  substantial  part  of  the  voyage.  That  question  does  not  arise  here. 
In  the  circumstances  of  the  present  case,  the  mortgagee  claims  to  retain  Simms'  share 
until  something,  which  he  calls  freight,  shall  have  been  paid  ;  meaning,  I  suppose,  a 
sum  equal  to  that  which  would  have  been  earned  if  the  guano  had  been  shipped  by 
a  stranger  under  a  contract  to  pay  (juanlniii  meruit.  This  the  mortgagee  calls  freight, 
and  he  claims  to  retain  seven-eighths  of  the  amount.  His  claim  is  oppossed  by  the 
Plaintiff,  the  other  part-owner,  who  says  that  the  voyage  was  a  partnership  adventure 
with  respect  to  the  goods,  and  that  whatever  the  rights  of  the  mortgagee  may  be 
against  the  mortgagor,  the  Plaintiff  has  no  concern  with  them.  I  apprehend  that 
this  was  the  state  of  the  contending  parties.  Freight  there  was  none.  There  was 
no  contract  for  freight.  There  was  no  bargain  to  [64]  pay  anything  for  the  transit 
of  the  goods.  The  contract,  express  or  implied,  under  which  the  guano  was  obtained, 
was,  that  all  the  expenses  of  the  adventure  should,  in  the  first  place,  be  paid,  and 
that  what  remained  of  the  goods  or  their  proceeds,  should  be  divided  in  the  proportion 
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of  seven-eighths  to  one-eighth.  What  right  can  the  mortgagee  have  to  change  that 
contract?  When  a  voyage  has  been  performed,  and  the  ship  has  arrived  at  its 
port  of  destination,  and  the  mortgagee  takes  possession,  he  may  he,  and  probably  is, 
entitled  to  the  benefit  of  any  contract  with  his  mortgagor  under  which  the  goods 
were  shipped  and  conveyed,  but  he  is  entitled  to  no  more.  He  cannot  make  a  new 
contract.  It  may  be,  that  if  he  had  intercepted  the  voyage,  he  might  have  sent  the 
vessel  elsewhere.  But  when,  the  voyage  being  terminated,  possession  is  taken  by  the 
mortgagee,  he  can  claim  no  more  than  the  benefit  of  the  contract,  and  the  contract 
was  such  as  1  have  mentioned.  It  is  of  course  a  matter  of  indifierence  to  the  Plaintiff' 
what  becomes  of  the  seven-eighths  to  which  he  is  not  entitled,  whether  they  are  to 
be  paid  to  Taylor  or  anyone  else.  This  appeal  having  arisen  upon  a  ground,  as  to 
which  I  think  the  Appellant  clearly  wrong  on  authority,  reason,  convenience  and 
justice,  he  must  pay  the  costs,  reserving,  however,  to  him  leave  to  apply  for  an 
alteration  of  the  decree,  if  he  shall  be  so  advised,  as  between  himself  and  his 
Co-defendants. 

The  Lord  Justice  Turner.  This  case  has  been  very  ably  argued  on  behalf  of 
the  mortgagee,  and  during  the  progress  of  the  hearing  I  have  felt  embarrassed  by 
some  of  the  arguments  adduced.  Many  cases  were  properly  put  by  way  of  illustra- 
tion, on  which  it  is  not  nece.ssary  to  give  any  opinion.  The  decree  decides,  first,  that 
the  e.xpeuses  of  the  voyage  are  [65]  the  first  charge  on  the  cargo ;  and,  secondly, 
that  seven-eighths  of  the  cargo  belonged  to  the  assignee  of  Simms. 

As  to  the  first  point,  the  true  question  is,  what  is  the  interest  of  a  mortgagee  of 
a  ship  ?  I  think  that  by  the  mortgage  he  has  a  lien  on  the  share  of  the  ship  and  a 
proportionate  part  of  the  earnings  attributable  to  such  share.  But  then  the  question 
is,  what  are  the  earnings  1  I  think  that  there  are  no  earnings  till  the  expenses  are 
paid,  by  means  of  which  those  earnings  are  acquired.  When,  therefore,  the  Appellant 
claims  a  share  of  the  earnings  di.scharged  from  all  share  of  the  expenses,  he  claims 
more  than  he  is  entitled  to  under  his  mortgage.  It  has  been  said,  that  a  mortgagee 
is  not  bound  by  the  contract  of  the  mortgagor,  and  that  is  true  ;  but  here  the  question 
is,  what  rights  were  conferred  by  the  mortgage.  If  the  mortgagee  only  takes  a  share 
of  the  earnings,  he  takes  subject  to  the  deduction  which  I  have  mentioned.  An 
analogy  was  suggested  to  a  mortgage  of  land,  where  the  mortgagee  is  entitled  to  the 
crops.  That,  however,  is  not  a  case  of  property  belonging  to  partners  or  part-owners. 
There  the  estate  passes  by  the  mortgage.  No  contract  with  a  third  person  enters 
into  the  case.  I  should  concur  with  my  learned  brother,  even  if  the  case  were  not 
governed  by  authority,  but  it  is,  in  my  opinion,  governed  by  G-reen  v.  Briggs. 

Then,  as  to  the  second  point,  there  was  no  contract  for  freight,  no  charter-party, 
but  an  adventure  on  the  joint  account.  What  is  there  to  distinguish  this  from  the 
ordinar}'  case  of  a  mortgage,  where  the  rule  is,  that  a  mortgagee  is  not  entitled  to  an 
account  of  back  rents  against  a  mortgagor  in  possession  ?  I  am  of  opinion,  that  the 
decree  in  this  case  leaves  open  every  question  that  need  be  left  open  between 
mortgagor  and  mortgagee,  and  I  entirely  agree  that  the  appeal  must  be  dismissed 
with  costs. 


[66]     Hill  v.  The  Great  Northern  R.a.ilway  Cotipany.     Before  the  Lords 

Justices.     March  15,  1854. 

[S.  C.  23  L.  J.  Ch.  524  ;  18  Jur.  685 ;  2  W.  R.  335.] 

A  bill  filed  against  a  railway  company  by  the  grantee  of  an  annuity  charged  on  land 
taken  by  the  company  stated,  that,  before  the  grant  of  the  annuity,  the  land  was 
subject  to  a  mortgage  in  fee,  which  had  since  been  paid  oft',  but  that  there  had  been 
no  reconveyance  ;  that  the  Defendants,  under  the  powers  of  their  Act,  had  given  the 
Plaintiff  notice  to  treat  for  the  land  charged  with  the  annuity,  but  without  any 
further  proceeding  had  taken  possession  of  the  land.  The  prayer  was,  that  the 
company  might  be  decreed  to  pay  the  arrears  of  the  annuity  and  to  secure  the 
future  payment  of  it.  The  defence  made  by  the  answer  and  evidence  was,  that 
the  company  had  purchased  from  the  prior  incumbrancer  under  a  power  of  sale. 
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Held,  that  the  Plaintiff  could  not  on  such  pleadings  enforce  a  specific  performance 
of  the  notice  to  treat  regarded  as  a  contract  to  purchase  the  Plaintiff's  interest. 
The  prayer  for  general  relief  is  not  available  for  the  purpose  of  obtaining  a  decree 
at  variance  with  the  case  made  by  the  statements  of  the  bill. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kinder.sley,  who  held,  at 
the  hearing  of  the  cause,  that  the  Defendants,  the  (ireat  Northern  Railway  Company, 
were  bound  to  pay  off  an  incumbrancer,  to  whom  they  had  given  the  usual  statutory 
notice  of  their  intention  to  take  the  land  which  was  subject  to  the  incuml)rance. 

The  bill  stated  an  indenture,  dated  the  26th  of  January  1838,  and  made  between 
Philip  Kadnor  and  Esther,  his  wife,  of  the  one  part,  and  the  Plaintiff  of  the  other 
part,  whereby,  in  consideration  of  £100,  an  annuity,  or  yearly  sum  of  £7,  was  granted 
to  the  Plaintiff  for  the  lives  of  three  persons  therein  named,  charged  upon  and  issuing 
and  paj-able  out  of  (among  other  leasehold  premises  therein  mentioned)  certain  lease- 
hold houses,  numbered  8  and  9  Union  Place,  Maiden  Lane,  Battle  Bridge. 

That  a  memorial  of  the  above  indenture  was  duly  enrolled  pursuant  to  the  Act 
of  Parliament. 

That  Philip  Radnor,  and  Esther,  his  wife,  had,  previously  to  granting  the  afore- 
said annuity  of  £7  to  the  [67]  Plaintiff,  mortgaged,  or  otherwise  charged  or 
incumbered  the  hereditaments  and  premises  described  in  the  aforesaid  annuity  deed, 
to  or  in  favour  of  one  William  Gadd,  and  that  in  pursuance  of  some  power  contained 
in  such  mortgage  or  incumbrance,  the  said  ^^'illiam  Gadd,  some  time  after  the  date 
of  the  said  annuity  deed,  sold  and  disposed  of  the  freehold  and  leasehold  heredita- 
ments and  premises  comprised  in  the  said  annviity  deed,  with  the  exception  of  certain 
lea.sehold  premises  at  Brighton,  and  the  said  leasehold  messuages  in  Union  Place, 
Maiden  Lane,  aforesaid,  and  that  such  mortgage  or  incumbrance  was  fully  satisfied 
by  the  proceeds  arising  from  the  sale. 

The  bill  then  stated  the  Great  Northern  Company's  Acts,  and  that  in  1847  the 
company  caused  a  notice  to  be  delivered  to  the  Plaintiff  as  a  person  interested,  that 
the  two  houses  in  LTnion  Place,  Maiden  Lane,  were  required  to  be  taken  for  the 
purposes  of  the  railway,  and  inquiring  the  particulars  of  the  Plaintiff's  claim  ;  and 
that  the  Plaintiff",  on  or  about  the  12th  of  May  184:7,  and  in  consequence  of  such 
notice,  caused  a  statement  of  his  interest  in  the  premises,  and  of  the  compensation 
claimed  by  him  in  respect  thei'eof,  to  be  deliveied  to  the  company ;  that  the  company 
did  not,  after  the  delivery  of  such  statement  and  claim,  in  any  manner  treat  with  the 
Plaintiff  for  the  purchase  of  the  .said  premises,  or  of  his  interest  therein,  nor  did  they 
in  any  manner  refer  the  amount  of  such  claim  to  arbitration  or  to  a  jury,  as  provided 
by  the  Lands  Clauses  Consolidation  Act,  1845,  or  pay  any  money  either  to  the 
Plaintiff  or  into  Court  to  answer  such  claim  :  but  that  the  company  nevertheless  took 
possession  of  the  said  houses  and  premises  and  pulled  down  the  same. 

The  praj'er  was  for  an  account  of  what  was  due  for  [68]  arrears  of  the  annuity, 
and  that  the  company  might  be  decreed  to  pay  to  the  Plaintiff  the  amount  which 
should  be  so  found  due,  together  with  his  costs  of  the  suit,  by  a  short  day  to  be 
appointed  for  that  purpose,  and  that  the  company  might  be  also  decreed,  by  a  short 
day  to  be  appointed  for  that  purpose,  to  pay  to  the  Plaintiff,  for  the  repurchase  or 
redemption  of  the  said  annuity,  the  sum  of  £103,  10s.,  or  else  to  pay  into  the  Bank 
of  England,  in  the  name  and  with  the  privity  of  the  Accountant-General,  in  trust  in 
the  cause,  such  a  sum  as  from  the  dividends  thereof  would  be  sufficient  to  pay  and 
satisfy  the  annuity  for  the  future. 

At  the  hearing  before  the  Vice-Chancellor,  the  case  was  argued  on  the  assumption, 
that  it  was,  in  effect,  a  suit  for  specific  performance,  and  His  Honour  held  that, 
whether  it  was  a  case  for  specific  performance  or  not,  the  Plaintiff,  by  reason  of  the 
service  of  the  notice,  was  entitled  to  payment ;  and  His  Honour  directed  preliminary 
inquiries  as  to  the  value  of  the  Plaintiff's  interest. 

Mr.  Elmsley  and  Mr.  Younge,  for  the  Plaintiff,  contended  that  the  notice  con- 
stituted a  contract  which  the  Court  would  specificallj'  perform,  and  cited  Bex  v. 
Hunijerfard  Market  liailwai/  Company  (4  B.  &  Ad.  327) ;  Ailams  v.  The  London  and 
Blackivall  Raihoaij  Compani/  (2  Mac.  &  Gor.  118);  Maiyuis  of  Salislnm/  v.  G)-eat  Nmihern 
llaihcay  Company  (17  Q.  B.  840) ;  Doo  v.  London  and  Croydon  Bailway  Company  (1  Rail. 
Ca.  257). 
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Mr.  Roll  and  Mr.  Goren,  for  the  Appellants. 

[TnK  Loud  Jtstick  Knkiht  Bruce  asked  whether  [69]  the  argument  adduced  in 
support  of  the  bill  was  consi.steut  with  the  case  made  by  it.] 

We  submit  that  it  is  not,  and  that  the  Plaintiff,  %  his  bill,  assumes  to  be  still 
owner  of  his  charge,  and  seeks  to  enforce  it. 

Mr.  Elmsley,  in  reply,  contended  that  the  facts  all  appeared  on  the  pleadings  and 
evidence,  and  that  under  the  prayer  for  general  relief  the  proper  decree  might  be 
made,  which  was  that  pronounced  by  the  Vice-Chancellor. 

The  Loku  Justice  Kniuht  Bruce.  The  bill  in  this  case,  when  before  the  Vice- 
Chancellor,  was  treated  at  the  Bar,  and  accordingly  His  Honour  heard,  treated  and 
disposed  of  it,  as  if  it  had  been  a  bill  for  specific  performance  of  a  contract  express  or 
implied,  or  (unless  it  is  mere  repetition  to  say  so)  a  bill  to  compel  the  railway 
company  to  purchase  land  of  which  they  had  given  notice  to  treat  for  the  purchase. 
The  Vice-Chancellor's  decree  proceeded  on  that  view  of  the  subject,  and  I  desire  to 
be  understood  as  giving  no  opinion  whatever  as  to  the  decree  upon  the  hypothesis  of 
the  bill  having  been  such  as  was  supposed.  The  same  view  of  the  bill  was  presented 
to  us  here  by  the  Bar,  and  the  argument  had  proceeded  to  a  considerable  length 
before  that  occurred  to  us,  which  perhaps  might  as  well  have  occurred  before,  that 
the  bill  was  not  of  the  assumed  description.  The  bill  is  not  a  bill  for  specific  per- 
formance. It  is  not  a  bill  for  the  performance  at  all  of  any  contract,  express  or 
implied,  nor  a  bill  to  compel  the  railway  company  to  complete  a  purchase  in  any 
sense.  It  is  a  bill  by  an  equitable  incumbrancer  on  land,  alleging  that  a  former 
incumbrancer,  whose  incumbrance  had  deprived  the  Plaintiff  of  the  legal  estate,  had 
been  paid  off,  and  [70]  that  a  railway  company  which  had  at  one  time  professed  to 
wish  to  acquire  the  land,  and  had  given  notice  to  the  Plaintifl",  which  notice  the 
company  had  not  acted  upon,  had  actuallj'  taken  possession  of  the  land. 

If  there  had  been  nothing  more  in  the  matter,  the  Plaintiff  would  have  had  a 
right  (subject  to  one  point  which  I  will  presently  notice)  to  have  the  impediment 
arising  from  the  legal  estate  removed  out  of  the  way,  in  order  to  be  enabled  to  dis- 
train safely  upon  the  land  charged.  The  only  difficulty  would  have  been  that  the 
bill  states  distinctly  that  the  legal  estate  is  outstanding,  and  that  what  it  alleges  is 
consistent  with  the  legal  estate  being  in  a  person  not  a  party  to  the  suit.  I  have 
assumed,  however,  in  the  observations  which  I  have  made,  that  that  difficulty  is  not 
in  the  Plaintiff's  way,  and  that  the  bill  as  a  bill  for  an  ordinary  equity  is  correct. 
The  case,  however,  is  met  on  the  part  of  the  company  by  a  defence  of  this  kind,  viz. 
that  they  have  bought  the  land  under  a  title  paramount,  so  as  wholly  to  destroy  the 
Plaintiff's  interest,  and  to  leave  him  without  a  remedy  on  the  land,  and  with  one  only 
against  the  money  in  the  hands  of  those  who  sold  it,  or  of  personal  redress  against 
them  for  the  .sale. 

The  answer  and  evidence  affording,  in  that  way,  a  complete  defence,  are  destruc- 
tive of  the  Plaintiff's  title  ;  and  if  the  Plaintiff  had  a  reasonable  hope  of  meeting  that 
defence,  the  course  would  have  been  to  amend  the  bill  by  charging  that  the  sale  was 
an  improper  transaction  against  which  the  Plaintiff  was  entitled  to  be  relieved.  This 
was  not  done,  and  the  bill  remains  a  mere  bill  by  an  equitable  incumbrancer  to  have 
a  legal  impediment  removed  out  of  his  way,  met  by  an  allegation  and  proof  of  para- 
mount title,  against  which  no  objection  has  been  proved  or  even  suggested.  Such  a 
bill  must  fail ;  and  [71]  I  find  myself  differing  from  Vice-Chancellor  Kindersley  on 
this  subject  with  less  surprise  and  less  diffidence  than  I  should  otherwise  have  felt, 
liecause  the  Bar  on  both  sides  stated  the  case  and  treated  it  before  him  on  the  principle 
which  I  have  mentioned.  It  was  treated  so  here  during  nearly  the  whole  of  the 
argument  on  the  appeal,  and  it  was  only  towards  the  end  of  that  argument  that  the 
other  view  presented  itself  to  our  minds.  The  bill  must  be  dismissed,  but  without 
costs. 

The  Lord  Justice  Turner.  This  bill,  if  maintainable  at  all,  can  be  maintained 
only  on  one  or  other  of  these  two  grounds  ;  either  that  it  is  a  bill  for  specific  per- 
formance of  a  contract  to  purchase  the  Plaintiff's  interest  in  the  land,  upon  which  his 
annuity  is  charged,  or  that  it  is  a  bill  complaining  that  the  Defendants  have  taken 
away  the  Plaintiffs  security  for  the  payment  of  his  annuity.  With  respect  to  the 
bill  being  for  specific  performance  of  such  a  contract,  as  I  have  mentioned,  I  observe 
that  it  deals  with  the  annuity  as  a  subsisting  annuity.     It  does  not  treat  the  matter 
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as  an  agreement  by  the  company  to  purchase  the  Plaintiff's  interest  in  the  land,  but 
as  an  entry  into  possession  of  the  land  by  the  company  without  title,  the  company 
being  stated  to  have  purchased  from  a  person  -whose  incunil)rance  had  been  satisfied. 
So  far  therefore  is  the  bill  from  treating  the  Plaintifl's  interest  as  having  been 
purchased,  that  it  treats  the  annuity  as  a  subsisting  interest,  to  which  the  company 
is  subject  by  reason  of  their  purchase  of  the  land.  That  is  inconsistent  with  a  con- 
tract for  the  purchase  of  the  Plaintiff's  interest  in  the  land.  It  is  true  that  in  cases 
ill  which  Plaintiffs  are  not  entitled  to  the  relief  specifically  prayed,  and  the  relief  to 
which  they  are  entitled  is  consistent  with  the  facts  stated  in  the  l)ill,  the  prayer  for 
general  relief  is  called  in  aid  to  give  the  Plaintiffs  the  relief  to  which  they  are  really 
entitled  ;  [72]  but  this  is  never  done  where  the  case  stated  by  the  bill  is  inconsistent 
with  the  relief  which  is  asked  under  the  general  prayer. 

Then,  considering  the  bill  in  the  second  point  of  view,  viz.,  as  complaining  that 
the  Defendants  have  taken  away  the  Plaintiff's  security  for  his  annuity,  the  Ijill  does 
not  contain  any  allegation  that  the  company  acquired  any  estate  in  the  property.  It 
alleges  only  that  Gadd's  iiicumlirance  was  .satisfied,  and  that  the  company  entered  on 
the  land  before  the  incumbrance  of  the  Plaintiff  was  .satisfied — that  the  company  had 
taken  possession  of  the  houses.  What  equity  can  there  be  upon  such  an  allegation  1 
The  company  set  up  by  their  answer  an  actual  purchase  of  the  property  from  Gadd 
and  the  bill  does  not  ask  to  disturb  that  purchase.  But  if  that  difficulty  was  got 
over,  there  is  yet  another.  The  company  having  purchased  the  property  from  Gadd 
must  have  acquired  all  the  rights  of  Gadd,  and  the  bill  therefore  ought  to  have  sought 
to  redeem  the  estate  which  the  company  acquired  from  Gadd.  I  concur  therefore  in 
the  opinion  that  this  bill  must  be  dismissed,  though  without  costs  and  without 
prejudice  to  anj'  other  proceeding  by  bill  or  otherwise  which  the  Plaintiff  may  be 
advised  to  take  touching  the  matters  mentioned  in  the  bill. 


[73]  In  the  Matter  of  The  Estatk  of  J.  H.  Keogh,  deceased,  and  of  12  &  13  Vict. 
c.  77.     Before  the  Lords  Justices.     March  16,  1854. 

An  attachment  may  issue  in  this  country  to  enforce  an  order  for  payment  of  money 
made  in  Ireland  on  petition  under  the  Iri.sh  Incumbered  Estates  Act. 

This  was  a  motion  ex  2mrte  for  an  attachment  order,  directing  that  R.  A.  Mole  and 
Annette  Garotin  his  wife,  against  whom  two  orders  had  Ijeen  made  by  the  Com- 
missioners, under  the  Incumbered  Estates  (Ireland)  Act,  12  &  13  Vict.  c.  77,  s.  14,(1) 
for  payment  of  £400,  [74]  might  paj-  that  sum  within  a  fortnight ;  or  in  default 
thereof,  should  stand  committed. 

The  persons,  against  whom  the  orders  had  been  made,  had  come  to  England^ 
whereupon  the  orders  were  enrolled  in  the  Court  of  Chancery  in  England,  and  appli- 
cation was  made  for  an  attachment,  but  a  difficulty  was  raised  in  the  office  upon  the 
words  of  the  statute  41  Geo.  3,  which  refer  only  to  "any  suit  between  party  and 
party,"  and  did  not  appear  to  extend  to  a  petition. 

Mr.  Borrett  appeared  in  support  of  the  application. 

Their  Lordships  held  that,  the  orders  might  be  treated  for  the  purposes  of  the 
Act  as  if  they  had  been  made  in  Ireland,  in  a  suit  between  party  and  party,  and  that 
an  attachment  might  at  once  issue  against  the  husband,  but  not  against  the  wife. 

(1)  Sect.  14,  "Ever^'  order  made  by  the  Commissioners  under  this  Act,  a  copy 
whereof  shall  be  certified  under  their  seal  to  the  High  Court  of  Chancer^'  in  England,, 
may  be  enrolled  in  like  manner  and  enforced  by  the  like  process  as  an  order  for 
payment,  or  for  accounting  for  money,  made  by  the  High  Court  of  Chancery  in 
Ireland,  a  copy  whereof  is  exemplified  and  certified  to  the  said  Court  of  Chancery  in 
England,  under  the  Great  Seal  of  Ireland,  may  be  enrolled  and  enforced  under  an 
Act  passed  in  the  41st  j-ear  of  the  reign  of  King  George  the  Third,  intituled,  '  An  Act 
for  the  more  speedy  and  effectual  recovery  of  debts  due  to  His  Majesty,  his  heirs  and 
successors,  in  right  of  the  Crown  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
and  for  the  better  administration  of  justice  within  the  same.'"  Bj'  the  41  Geo.  3,  c. 
20,  s.  6,  the  Act  referred  to,  it  is  enacted,  "  That  in  all  cases  where  in  any  suit  between- 
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party  and  party  any  decree  shall  be  pronounced,  or  any  order  made  for  payment,  or 
for  accounting  for  money,  by  the  High  Court  of  Chancery  in  that  part  of  the  United 
Kingdom  called  Ireland,  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners 
for  the  custody  of  the  Great  Seal  of  L-eland  for  the  time  being  respectively,  shall, 
upon  application  made  to  him  or  them  respectively,  cause  a  copy  of  such  order  or 
decree  to  be  exemplified  and  certified  to  the  Court  of  Chancery  in  that  part  of  the 
United  Kingdom  called  England,  under  the  Great  Seal  of  Ireland ;  and  the  Lord 
Chancellor,  Lord  Keeper,  or  Loixls  Commissioners  for  the  Great  Seal  of  England,  shall 
forthwith  cause  such  order  or  decree,  when  it  shall  be  presented  to  them  respectively 
so  exemplified,  to  be  enrolled  in  the  Rolls  of  the  High  Court  of  Chancery  in  England, 
and  shall  cause  process  of  attachment  and  committal  to  issue  against  the  person  of 
the  party  against  whom  such  order  or  decree  shall  have  been  made  respectively,  in 
order  to  enforce  obedience  to  and  performance  of  the  same,  as  fully  and  effectually, 
to  all  intents  and  purposes,  as  if  such  order  or  decree  had  been  originally  pronounced 
in  the  said  Court  of  Chancery  in  England." 

[75]     Maniere  «;.  Leicester.     Before  the  Lords  Justices.     March  16,  \85i. 

The  filing  of  a  traversing  note  against  one  Defendant  does  not  preclude  the  Plaintiff 
from  moving  for  a  decree,  and  he  is  entitled  to  a  certificate  from  the  Clerk  of 
Records  and  Writs,  of  the  filing  of  the  note,  and  of  the  answer  of  the  other 
Defendant,  to  enable  him  to  enter  the  cause  for  hearing  with  the  registrar. 

This  was  a  motion  ex  parte  on  behalf  of  the  Plaintiff,  that  the  Clerk  of  Records 
and  Writs  might  be  directed  to  give  a  certificate  of  the  filing  of  the  answer  of  one  of 
the  Defendants,  and  of  a  traversing  note  against  the  other  for  the  purpose  of  enabling 
the  Plaintiff  to  move  for  a  decree. 

There  were  two  Defendants.  Both  had  been  served  with  interrogatories.  One 
had  put  in  an  answer.  The  other  had  gone  abroad  without  having  answered.  The 
Plaintiff  filed  a  traversing  note  against  the  latter.  The  Plaintiff  then  applied  to  the 
Clerk  of  Records  and  Writs  for  a  certificate  of  the  filing  of  the  answer  and  traversing 
note  for  the  purpose  of  having  the  cause  heard  upon  a  motion  for  a  decree  ;  but  the 
Clerk  of  Records  and  Writs,  being  of  opinion  that  the  filing  of  the  traversing  note 
precluded  the  Plaintiff  from  having  the  cause  heard  upon  a  motion  for  decree,  declined 
to  give  the  certificate.  The  matter  was  brought  before  the  Vice-Chancellor  Wood 
who  suggested  that  it  should  be  mentioned  to  their  Lordships. 

Mr.  Prendergast,  in  support  of  the  motion,  referred  to  the  53d  and  57th  Orders  of 
the  8th  of  May  1845,  and  to  the  loth  section  of  the  15  &  16  Vict.  c.  86. 

Their  Lordships,  after  conferring  with  Mr.  Murray,  one  of  the  Clerks  of  Records 
and  Writs,  held  that,  according  to  the  most  probable  and  convenient  interpretation  of 
the  effect  of  the  57th  Order  and  the  15th  section  of  the  Act,  the  certificate  ought  to 
issue. 


[76]     Stone  v.  Godfrey.     Before  the  Lords  Justices.     March  6,  16,  1854. 

[S.  C.  1  Sm.  &  G.  590  ;  23  L.  J.  Ch.  769  ;  18  Jur.  524.] 

A  husband  survived  his  wife,  who  was  one  of  several  equitable  tenants  in  common. 
He  was  advised  by  counsel  that  he  had  no  title  as  tenant  by  the  curtesy,  his  wife 
never  having  been  in  possession,  and  that  if  he  intended  to  set  up  such  a  title,  he 
ought  not  to  sue  with  his  infant  daughter  in  a  partition  suit  which  was  then  in 
contemplation.  The  suit  was  nevertheless  instituted  by  him  as  the  next  friend  of 
the  daughter,  and  in  1830  a  decree  was  obtained.  A  partition  was  made  under  the 
decree,  and  the  legal  estate  in  the  daughter's  share  conveyed  to  the  use  of  the  father 
during  the  infancy  of  the  daughter,  in  trust  for  her  maintenance,  and  afterwards 
to  her  own  use  in  fee.  The  daughter  attained  twenty-one  in  1843,  and  married  in 
1847.  In  1852  the  father  filed  a  liill  to  be  relieved  from  the  trusts,  on  the  ground 
of  mistake,  and  to  ha\-e  his  title  as  tenant  by  the  curtesy  established.     Held, — 
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1.  That  length  of  time  and  acquiescence,  and  the  marriage  of  the  daughter,  although 
without  the  father's  consent,  before  the  father  disputed  the  daughter's  title,  consti- 
tuted a  sufficient  answer  to  the  suit. 

2.  That  the  Court  has  power  to  relieve  against  mistakes  in  law  as  well  as  against 
mistakes  in  fact ;  but  that  where  relief  is  sought  against  the  conseciuences  of 
mistakes  in  law,  the  Court  must  be  satisfied  that  the  Plaintiff's  conduct  has  l)een 
determined  by  those  mistakes. 

3.  That  possession  obtained  in  the  character  of  trustee  cannot  be  retained  as  one 
adverse  to  the  ces/ui  que  (rust,  after  the  legal  estate  under  which  the  possession  was 
taken  has  determined. 

i.  That  the  fact  of  the  marriage  having  taken  place  on  the  faith  of  the  ilaughter's 
interest  being  free  from  any  estate  by  the  curtcsj',  was  sufficiently  put  in  issue  by 
statements  in  the  answer  to  the  effect  that  up  to  the  marriage  the  father  alwaj^s  told 
the  daughter  that  the  monies  which  he  paid  her  were  the  balance  of  the  rents  after 
deducting  the  expenses  of  her  maintenance,  and  that  the  land  was  her  property,  and 
never  made  any  claim  of  right  to  them  on  his  part. 

This  was  the  appeal  of  the  Plaintiff  from  a  decree  of  Vice-Chancellor  Stuart,  dis- 
missing a  bill,  whereby  the  Plaintiff  sought  to  be  relieved  against  a  settlement  on  the 
ground  of  mistake.  The  case  is  reported  by  Messrs.  Smale  and  Giffard,  Vol.  1,  p.  590, 
where  the  facts  are  fully  stated.  The  following  statement  will  be  sufficient  for  the 
present  report. 

John  Watterer,  by  his  will  dated  the  5th  of  April  1799,  devised  his  residuary, 
freehold  and  copyhold  estates  to  trustees  in  trust  to  pay  the  profits  and  rents  thereof 
as  follows  (that  is  to  say) :  to  pay  unto  his  sister,  Sarah  Algrove,  £5  per  year  for  ten 
years,  and  to  pay  the  residue  to  the  testator's  brothers  and  sisters,  James,  Jesse, 
[77]  Elizabeth  Chitty,  and  Jane  AA'atterer,  in  equal  proportions,  for  their  lives  as 
tenants  in  common,  and  after  their  several  deceases,  then  over  to  each  and  every  their 
several  issue  and  issues  absolutely  for  ever ;  but  should  the  said  trustees  thereafter 
think  proper,  and  for  the  advantage  of  the  said  legatees,  to  sell  the  said  freehold  and 
copyhold  estates,  he  thereby  authorized  them  so  to  do  and  to  invest  the  monies 
arising  from  the  sale  in  the  funds  or  on  other  good  securities  as  to  them  should  seem 
best,  and  the  interest  and  product  thereof,  .after  deducting  what  expenses  they  might 
sustain  or  be  put  unto  by  means  thereof,  to  dispose  as  follows  :  that  was  to  say,  to 
pay  Sarah  Algrove  the  said  sum  of  £5  per  year  for  the  said  term  of  ten  j'ears  should 
the  said  term  be  unexpired,  and  the  rest,  residue  and  remainder  thereof  to  pay  unto 
the  testator's  brothers  and  sisters,  James,  Jesse,  Elizabeth  Chitty,  and  Jane  Watterer, 
by  equal  portions  for  their  lives  as  tenants  in  common,  and  after  their  several  deceases 
then  over  to  each  and  every  their  several  issues  absolutely  for  ever. 

The  testator  died  in  May  1799,  leaving  his  brothers  and  sisters  James  Watterer 
and  Jesse  Watterer,  Sarah  Algrove,  Elizabeth  Chitty  and  Jane  Watterer  (in  his  will 
named)  him  surviving. 

Jesse  Watterer  died  in  November  1819,  intestate,  leaving  James  Watterer  his  heir 
at  law.  James  Watterer  had  one  child  only,  namely,  Mary  Stone,  the  late  wife  of  the 
Plaintiff,  to  whom  she  was  married  on  or  about  the  19th  of  July  1821.  James 
Watterer  died  on  the  6th  of  March  1822,  intestate.  Mary  Stone  died  in  1824, 
leaving  Elizabeth  Stone,  her  only  child,  then  an  infant. 

In  1826  a  case  was  laid  before  the  late  Master  Duckworth  (then  at  the  Bar)  on 
behalf  of  Mr.  Stone  and  his  in-[78]-fant  daughter,  with  a  view  to  the  institution  of  a 
suit  on  behalf  of  the  daughter  for  a  partition.  Mr.  Duckworth  wrote  the  following 
opinion  : — "  I  am  of  opinion  that  Mr.  Stone  has  no  right  or  interest  under  the  will  of 
1799.  He  might  have  been  tenant  by  the  curtesy  of  his  late  wife's  share,  if  she  had 
been  seised  thereof ;  but  she  was  never  in  possession,  or  receipt  of  rent,  absolutely 
or  constructively  ;  for  her  title  to  the  premises  was  always  and  is  still  denied  and 
treated  as  a  nullity  by  those  in  possession.  If,  however,  Mr.  Stone  thinks  fit  to 
claim  the  curtesy,  either  on  the  ground  of  the  po.ssession  of  the  tenants,  or  of  the 
trustee  being  the  possession  of  his  late  wife,  it  is  clear  that  such  claim  will  be  adverse 
to  that  of  his  daughter,  and  that  they  cannot  sue  together." 

On  the  1st  of  November  1826  a  bill  was  filed  on  behalf  of  the  infant  by  the 
firesent  Plaintiff,  as  her  father  and  next  friend,  against  the  other  persons  entitled 
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beneficially,  and  the  surviving  trustee  of  the  will,  praying  that  the  will  might  be 
established  and  the  trusts  thereof  performed,  and  for  an  account  of  the  real  estates  of 
the  testator  which  passed  under  his  will,  and  of  the  rents  and  profits  of  such  parts 
thereof  as  were  devised  to  the  trustees  as  aforesaid,  which  had  accrued  due  since  the 
death  of  Mary  Stone,  and  what  parts  of  such  rents  and  profits  had  been  received  by 
the  surviving'  trustee  ;  that  the  trustee  might  be  decreed  to  pay  two-fourth  parts  or 
shares  of  such  rents  and  profits  to  Klizabeth  Stone,  and  that  a  partition  might  be 
made  of  all  the  last-mentioned  premises  between  Elizabeth  Stone  and  the  Defendants. 

At  the  hearing  of  that  cause  on  the  5th  of  February  1830  a  decree  was  made 
ileclaring  that  the  will  ought  to  be  established  and  the  trusts  thereof  performed,  and 
the  sanie  was  ordered  and  decreed  accordingly ;  and  it  was  [79]  declared  that 
Elizabeth  Stone  had  been  entitled  from  the  death  of  her  mother  to  two-fourth  parts 
of  the  estate  in  fee-simple  and  the  rents  and  profits  thereof.  The  decree  directed 
accounts  to  be  taken,  and  a  commission  of  partition  to  issue  to  divide  the  estate  into 
four  equal  parts,  and  that  two- fourth  parts  of  such  estate  should  be  allotted  to  the 
Plaintiff'. 

The  commission  was  executed,  and  the  return  was  on  the  11th  of  May  1832  con- 
firmed absolutely. 

On  the  l.'3d  of  February  1833  Elizabeth  Stone  presented  a  petition  in  the  cause 
to  the  Master  of  the  Rolls,  praying  that  the  rents  of  the  premises  allotted  to 
f^lizabeth  Stone  on  the  partition,  or  a  sufficient  part  thereof,  might  be  applied  in  her 
maintenance,  education  and  clothing  during  her  minority  or  until  further  order. 
The  petition  came  on  to  be  heard  with  the  cause  on  further  directions  on  the  5th  of 
March  1833,  when  it  was  ordered  that  the  surviving  trustee  should  execute  proper 
conveyances  to  Elizabeth  Stone  of  the  two-fourth  parts  of  the  hereditaments  allotted 
to  her,  and  that  the  rents  and  profits  should  be  received  by  the  Plaintiff,  and  by  him 
applied  in  and  for  the  maintenance,  education  and  clothing  of  Elizabeth  Stone  during 
her  minority,  or  until  further  order. 

Indentures  of  lease  and  release  were  in  pursuance  of  this  order  prepared  and 
approved  of  by  the  Master,  dated  the  30th  and  31st  of  October  1833,  the  release 
being  expressed  to  be  made  between  the  surviving  trustee  of  the  first  part,  the 
present  Plaintiff  of  the  second  part,  and  Elizabeth  Stone  of  the  third  part,  whereby 
the  lands  allotted  in  severalty  to  Elizabeth  Stone  were  conveyed  and  assured  to  the 
use  of  the  present  Plaintiff,  his  executors,  administrators  and  assigns,  for  ten  years, 
if  Eliza-[80]-beth  Stone  should  so  long  live  and  remain  an  infant  and  unmarried, 
upon  the  trusts  thereinafter  mentioned,  and  from  and  after  the  expiration  or  sooner 
determination  of  the  said  term,  and  in  the  meantime  subject  thereto  and  to  the  trusts 
thereof,  to  the  use  of  the  said  Elizabeth  Stone,  her  heirs  and  assigns  for  ever ;  and  it 
was  further  declared  that  the  present  Plaintiff,  his  executors,  administrators  and 
assigns,  should  stand  and  be  possessed  of  and  interested  in  the  hereditaments  therein- 
before released  for  the  term  of  ten  years  (determinable  as  aforesaid)  upon  such  trusts, 
and  to  and  for  such  ends,  intents  and  purposes,  as  the  Court  of  Chancery  should  from 
time  to  time  order  or  direct,  and  until  such  order  or  direction  should  be  made  upon 
trust  that  the  Plaintiff  should  receive,  call  in,  and  compel  payment  of  the  rents  and 
profits  of  the  hereditaments  and  premises  when  and  as  the  same  should  become  due 
and  payable,  and  should  pay  and  apply  the  same  rents,  issues  and  profits  as  and 
when  the  same  should  be  received,  or  such  part  thereof  as  he  or  they  should 
think  proper  for  or  towards  the  maintenance,  education,  clothing  and  support  of 
Elizabeth  Stone,  and  should  accumulate  the  residue  (if  any)  of  the  rents,  issues  and 
profits  in  the  way  of  compound  interest,  and  .should  stand  and  be  possessed  of  such 
residue  and  the  accumulations  thereof  in  trust  for  Elizabeth  Stone,  her  executors, 
administrators  and  assigns. 

The  present  Plaintiff  never  executed  the  lease  or  release.  They  were  executed 
by  the  surviving  trustee  alone. 

Elizabeth  Stone  attained  twenty -one  in  1843,  and  in  1847  married  Mr.  Godfrey. 
In  1852  her  father  instituted  the  present  suit  against  her  and  her  husband,  stating 
by  his  bill  that  the  Plain-[81]-tiff  was  entitled  as  tenant  by  the  curtesy  and  that  he 
was  ignorant  of  the  fact  and  of  his  right  in  that  behalf  during  the  whole  progress  of 
the  former  suit  and  proceedings  ;  that  those  proceedings  were  conducted  and  carried 
on  under  the  direction  of  the  PlaintiflF  as  next  friend  of  Elizabeth  Godfrey  by  the 
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then  solicitors  of  the  present  Plaintiff,  in  entire  ignorance  that  he  had  or  was  entitled 
to  such  estate  by  the  curtes_v,  or  hail  aiij'  rights  in  the  premises,  until  after  the  final 
decree  had  been  made  in  the  suit  and  the  conveyance,  in  order  to  carry  the  same 
into  execution,  was  in  course  of  preparation.  That  Master  Senior  (then  at  the  Bar) 
was  instructed  to  prepare  and  settle  the  draft  of  the  said  conveyance  and  to 
investigate  the  title  to  the  residuary  real  estate  of  the  testator  previously  to  the 
preparation  and  settlement  of  the  draft;  and  that  Mr.  Senior  first  suggested  that  the 
Plaintifl'  was  entitled  to  such  estate  by  the  curtesy,  and  drew  attention  thereto,  in  an 
opinion  written  by  him  on  or  about  the  19th  of  July  1833,  which,  so  far  as  related  to 
the  rights  of  the  Plaintiff,  was  as  follows:  "I  confess  I  do  not  understand  the  decree. 
It  appears  to  me  that  Mary  Stone,  the  mother  of  the  Plaintiff,  was  the  person  seised 
in  fee  ;  and  consequently  that  Jabez,  the  father,  ought  to  have  been  considered 
tenant  by  the  curtesy."  That  such  opinion  or  the  effect  thereof  was  sometime  after- 
wards communicated  to  the  Plaintiff"  by  his  then  solicitors,  but  that  such  communica- 
tion was  not  made  until  after  the  conveyance  had  been  made  and  executed  by  the 
trustee  of  the  will.  That  until  the  Plaintiff"  received  such  communication  he  was 
entirely  ignorant  of  the  fact  that  he  was  entitled  as  tenant  by  the  curtesy,  or  that  he 
had  any  personal  right  or  interest  in  the  property,  and  that,  in  fact,  prior  to  the 
institution  of  the  former  suit,  the  counsel,  who  advised  thereon,  and  settled  the  bill, 
advised  that  the  Plaintiff  had  no  right  or  interest  as  tenant  by  the  curtesy ;  that 
Mr.  Senior,  although  he  [82]  had  given  such  opinion  as  aforesaid,  afterwards 
concurred  with  the  counsel  who  so  advised  ;  and  that  when  or  shortly  after  such 
communication  was  made  to  him,  the  Plaintiff  entered  into  the  receipt  of  the  rents 
and  profits  of  the  lands  and  hereditaments  which  had  been  so  allotted  or  awarded 
and  conveyed  in  severalty  in  lieu  of  the  two  undivided  fourth  parts  or  shares,  and 
had  ever  since  remained  and  still  was  in  the  receipt  of  the  rents  and  profits.  That 
Elizabeth  Stone  attained  twenty -one  in  1843,  and  had  since,  but  against  the  wish  of 
the  Plaintiff",  married,  and  with  her  husband  commenced  an  action  of  ejectment 
against  the  Plaintiff". 

The  prayer  was,  that  the  Plaintiff  might  be  declared  entitled  to  an  estate  by 
the  curtesy  in  the  hereditaments  allotted  to  the  Defendant  Elizabeth  Godfrey  in 
severalty,  and  that  the  estate  acquired  by  her  under  the  aforesaid  conveyance  to  her 
might  be  declared  subject  to  such  estate  of  the  Plaintiff,  the  said  conveyance  having 
been  made  under  a  mistake  ;  and  that  the  Defendants  might  be  decreed  to  convey 
the  hereditaments  to  the  Plaintiff  for  his  life,  or  that  he  might  be  otherwise  quieted 
in  the  possession  or  enjoyment  thereof  against  the  Defendants  or  any  person  claiming 
under  them  or  either  of  them  ;  and  that  if  necessary,  or  the  Court  should  think  fit, 
the  decree  made  on  the  3d  of  February  1830,  might  be  declared  to  have  been 
erroneous,  so  far  as  it  declared  that  the  Defendant  Elizabeth  Godfrey  had  been 
entitled  from  the  death  of  her  mother  to  two  fourth  parts  of  the  estates  in  fee-simple, 
and  the  rents  and  profits  thereof ;  and  that  the  Court  might,  if  necessary,  or  it  should 
think  fit,  alter  and  vary  the  said  decree.  And  that  the  Defendant  might  be 
restrained  by  injunction  from  further  prosecuting  the  action  of  ejectment. 

The  Plaintiff"  made  an  affidavit  to  the  effect  of  the  above  statement. 

[83]  The  Defendant  Mr.  Godfrey  deposed,  that  previously  to  his  marriage  with 
his  wife  Elizabeth  Godfre}'  he  was  well  acquainted  with  the  Plaintiff:  and  had 
frequently  heard  the  Plaintiff  speak  of  and  describe  as  the  property  of  his  (the 
deponent's)  wife  a  certain  estate  situate  at  Mayford,  in  the  parish  of  AVoking,  in  the 
county  of  Surrey.  And  that  subsequently  to  the  marriage  the  Plaintiff  had  also 
spoken  of  and  described  the  Mayford  estate  as  the  property  of  his  (the  deponent's) 
wife,  and  had  promised  to  account  to  the  deponent  and  his  wife  for  the  rents  and 
profits  received  in  respect  of  the  said  estate. 

Mr.  Lee  and  Mr.  Fooks  .supported  the  appeal.  Their  arguments  were  in  sub- 
stance the  same  as  were  urged  by  them  below.  They  referred  to  Cashorne  v.  Scarfe 
(1  Atk.  603);  Boberts  v.  Dixioell  (1  Atk.  607);  De  Grey  v.  Richardson  (3  Atk.  469); 
Siveetapple  v.  Bindon  (2  Vern.  536) ;  Lord  Ch-enville  v.  Bbith  (16  Ves.  224) ;  Morgan  v. 
Morgan  (5  Madd.  408)  ;  Parker  v.  Carter  (4  Hare,  400) ;  Co.  Litt.  29  a  ;  Gee  v.  SjJencer 
(1  Vern.  32);  Bingham  v.  Bingham  (1  Ves.  126);  Cocking  v.  Pratt  (1  Ves.  400); 
Pooley  V.  Bay  {\  P.  "\Vms.  355);  Evans  v.  Llewellyn  (2  Bro.  C.  C.  150);  Turner  v. 
Turner  {2  Ch.  Rep.  81);  Tucker  \.  Searle  (2  Ch.  Rep.  91);  Marquis  of  Townshend  v. 
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Stangroom{6  Ves.  328);  Foiiblanque  on  Equity  (page  116  (5th  edit.));  Mitford  on 
Pleading  (page  112  (5th  edit.)). 

Mr.  Glas.se  and  Mr.  F.  P.  Morris  for  the  Kespondents,  cited  Hearh  v.  Ch-eenbank 
(3  Atk.  095) ;  Cholmondcki/  v.  [84]  Clinlan  (4  Bli.  35) ;  Stewart  v.  Stewart  (6  CI.  &  F. 
911  ;  4  Bli.  118;  Rob.  &  Maclean,  416.  See  also  Dixon  v.  Monklands,  5  Wilson  & 
Shaw,  417);  Smith  v.  Clay  (.A.mb.  645);  Dcloraine  v.  Browne  (3  Bro.  C.  C.  633); 
Saunders  v.  Lord  Jnneski/  (2  Sch.  &  Lef.  101). 
Mr.  Lee,  in  reply. 

March  16.  TuE  LoRD  JUSTICE  Knight  Bruce.  This  suit,  commenced  in  the 
vear  1852,  had  and  has  for  its  sole  object  the  establishment  of  the  alleged  title  of 
Mr.  Jabez  Stone,  the  only  Plaintiff',  to  an  equitable  life  interest  in  some  lands  in 
Surrey,  of  which  seemingly  the  annual  value  is  between  £20  and  £40.  This  he 
claims  as  tenant  by  the  curtesy,  having  survived  his  wife  the  mother,  by  him,  of  the 
Defendant  Mrs.  Godfrey,  whom  I  collect  to  be  his  only  child.  The  other  of  the  two 
Defendants  is  her  husband,  who  became  so  in  the  year  1847,  when  she  was  between 
twenty-four  and  twenty-six  years  of  age  (her  birth  having  been  in  1822).  And  the 
Defendants  appear  to  be,  in  right  of  the  lady,  as  tenant  in  fee-simple  or  tenant  in 
tail,  entitled  legally  as  well  as  equitably  to  the  lands,  either  free  from  any  other  title 
or  claim,  or  subject  only  to  the  demand  of  Mr.  Stone,  made,  as  I  have  said,  in  the 
present  suit ;  a  demand,  however,  which  is  absolutely  at  variance  and  inconsistent 
with  a  decree  of  this  Court,  made  at  the  Rolls  in  the  year  1830,  in  a  cause  in  which 
Mrs.  Godfrey  (then  of  course  a  child  under  nine  years  of  age)  was  the  Plaintiff,  and 
John  Kemp  "and  others  were  Defendants.  If  Mr.  Stone  is  or  was  tenant  by  the 
curtesy,  or  entitled  to  be  so,  not  only  was  the  Rolls  decree  erroneous,  as  excluding, 
in  Mrs.  Godfrey's  favour,  that  alleged  right — that  alleged  title — but  the  suit  itself  in 
which  the  decree  was  made  [85]  (a  suit  for  partition  among  other  purposes)  was 
defectively  and  wrongly  constructed ;  for  Mr.  Stone,  who  was  not  a  Plaintiff,  was 
also  not  a  Defendant  in  it ;  although  if  his  alleged  title  exists,  and  is  of  anj^  force  or 
validity,  it  did  exist  and  was  at  least  of  equal  force  and  validity  not  only  before  and 
when  the  decree  was  made,  but  before  and  when  the  bill  upon  which  it  was  pro- 
nounced was  filed. 

Now,  it  appears  from  what  I  have  said  that  the  decree  preceded,  by  more  than 
twenty  years,  the  commencement  of  the  present  suit.  When  was  Mr.  Stone,  how- 
ever, first  aware  of  the  decree  1  The  answer  must  be,  that  he  was  so  as  soon  as  it 
was  made.  He,  in  fact,  asked  and  obtained  it  as  the  next  friend  of  his  daughter, 
which  character  he  filled  in  the  cause  and  throughout  the  cause  during  her  minority. 
So  that,  if  it  be  assumed  (as  upon  the  hypothesis  of  our  knowing  the  whole  truth  I 
do  assume)  that,  had  Mr.  Stone  at  any  time  between  the  majority  and  the  marriage 
of  his  daughter,  filed  a  bill  against  her  for  the  purpose  of  obtaining  substantially  the 
same  relief  as  he  is  now  asking,  and  upon  the  same  ground,  he  would  have  been 
entitled  to  succeed  in  his  suit,  I  must,  to  say  the  least,  represent  myself  as  not  by 
any  means  satisfied  that  now  he  is  not  barred  bj^  the  lapse  of  time  between  the  year 
1830  and  the  year  1852;  and  this,  whether  laying  or  not  laying  stress  on  the  order 
of  1833  and  the  conveyance  of  the  same  year,  two  documents,  however,  of  which 
neither  can  be  disregarded. 

By  that  conveyance,  under  which  the  legal  fee  in  the  lands  is  now  vested  in  Mrs. 
Godfrey,  a  term  of  years  in  possession  was  limited  to  him  as  a  trustee  for  her.  The 
term  ended  with  her  minority,  nor  was  the  conveyance  executed  by  him  :  still  it  had 
in  1833  the  sanction  and  approval  of  a  Master  in  Chancery,  and  clearly  must  be  taken 
to  have  had,  in  the  same  year,  Mr.  Stone's  sanc-[86]-tion,  acceptance  and  approval 
also ;  nor  can  he  be  deemed  to  have  been,  when  his  daughter  attained  majority,  in 
the  receipt  of  the  rents  of  the  lands  adversely  to  the  decree  of  1830,  or  to  that 
conveyance.  It  seems  to  me,  indeed,  that  having  accepted  a  trusteeship  in  possession 
under  it,  he  became,  and  is  disabled  from  saying,  for  his  own  benefit  or  in  his  own 
defence,  that  he  has  been  in  the  receipt  of  the  rents  adversely  to  her  at  any  time 
since  the  decree  of  1830,  or  adversely  to  her  husband  at  any  time  since  her  marriage. 
My  impression  I  repeat  is  that,  as  against  the  present  Plaintiff,  it  must  be  considered 
that  such  possession,  as  at  any  time  since  1830,  he  has  had  in  the  lands  in  dispute 
has  been  a  possession,  upon  the  account  and  behalf  of  his  daughter,  until  her  marriage, 
and  of  her  husband  since. 
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But  there  is  more.  The  evidence  in  the  cause  which  we  are  now  deciding  divides 
itself  into  three  parts: — 1st,  documents  admitted,  and  therefore  undisputed;  2d, 
proof  of  facts  not  denied  or  disputed  ;  3d,  proof  against  and  in  support  of  the  truth 
of  alleged  facts  asserted  upon  one  side  and  denied  on  the  other.  Now  had  the  third 
■division  been  absent,  so  as  to  reduce  the  evidence  before  us  to  the  two  others,  I 
should  have  considered  it  a  proper  inference  from  them,  and  a  just  conclusion  to 
hold,  that  before  the  present  Defendants'  marriage  one  or  both  of  them  had  been,  by 
the  acts  and  conduct  of  the  present  Plaintiff,  induced  to  suppose  and  believe,  and 
<lid  accordingly  upon  that  foundation  suppose  and  believe,  the  lands  in  (piestion  to 
have  become  the  estate  of  the  Defendant  his  daughter,  in  possession,  by  right  upon 
her  majority  (if  not  at  an  earlier  period),  and  to  have  continued  to  belong  to  her 
rightfully  in  possession  down  to  the  time  of  her  marriage  and  at  that  period  ;  that 
the  Defendant  married  upon  the  faith  and  in  the  understanding  of  the  true  state  of 
her  rights  being  so,  and  that  [87]  therefore  it  was  impo.ssible  for  the  Plaintiff,  after 
the  marriage,  to  institute  successfully  such  a  suit  as  the  present  against  them. 

Upon  the  hypothesis  consequently  that  I  have  just  been  stating,  I  should  have 
thought  it  right  to  dismiss  the  bill ;  and  this,  on  principle  eijiially,  and  on  authorities, 
of  which  if  not  all,  some  of  considerable  weight,  are  mentioned  in  the  judgment 
pronounced  by  the  Master  of  the  Rolls  in  the  recent  case  of  Moneij  v.  Jordan.{\) 
For  I  should  have  held,  as  I  hold,  this  ground  of  defence  sufficiently  put  in  issue  by 
the  passages  of  the  Defendants'  answer,  that  I  shall  now  read  : — 

"  And  this  Defendant,  Elizabeth  Godfrey,  says,  and  this  other  Defendant  says, 
he  believes  that  the  said  Plaintiff  always  during  such  time  as  this  Defendant, 
Elizabeth  Godfrey,  lived  with  him,  and  in  fact  up  to  the  time  of  her  marriage  in  the 
year  1847,  always  in  each  half-year  verbally  accounted  with  this  Defendant,  Elizabeth 
■(xodfrey,  for  the  rents  and  profits  received  by  him  in  respect  of  the  said  real  estate  ; 
jiud  that  the  said  Plaintiff  was  in  the  habit  of  taking  or  charging  five  shillings  per 
week  for  the  board  and  lodging  of  this  Defendant,  Elizabeth  Godfrey,  and  handing 
■over  to  her  from  time  to  time  what  he  the  .said  Plaintiff  stated  to  be  the  difference 
Viet  ween  that  sum  and  the  amount  of  the  rents  and  profits  which  he  had  received  for 
■or  in  respect  of  the  said  estate  ;  and  that  the  yearly  balance  so  handed  over  b}^  the 
■said  Plaintiff  as  aforesaid,  generally  amounted  to  between  £8  and  £10,  out  of  which 
this  Defendant,  Elizabeth  Godfrey,  used  to  provide  herself  with  clothes.  And  this 
Defendant,  Eliza-[88]-beth  Godfrey,  says,  and  this  other  Defendant  says,  he  believes 
that  no  written  accounts  were  ever  given  by  the  said  Plaintiff  to  this  Defendant, 
Elizabeth  Godfrey  ;  but  the  said  Plaintiff  informed  this  Defendant,  Elizabeth  Godfrey, 
■or  gave  her  to  understand,  that  the  monies  from  time  to  time  paid  to  her  by  him 
were  the  balance  of  the  rents  and  profits  of  the  said  lauds  and  hereditaments,  and  that 
lip  to  the  time  of  the  marriage  of  these  Defendants  the  said  Plaintiff  always  told  this 
Defendant,  Elizabeth  Godfrey,  and  admitted  that  the  said  lands  and  hereditaments 
were  the  property  of  this  Defendant  Elizabeth  Godfrey,  and  never  made  any  claim 
of  right  to  them  on  his  part.  And  these  Defendants  say  that  the  said  Plaintiff  has 
also  sub.sequently  to  the  marriage  of  these  Defendants,  spoken  to  each  of  these 
Defendants  of  the  said  estate  as  being  the  property  of  this  Defendant,  Elizabeth 
Godfrey,  and  said  that  he  would  not  wrong  this  Defendant,  Elizabeth  Godfrey,  of 
■one  farthing." 

The  question  or  the  next  question  then  is,  upon  the  effect  of  the  whole  evidence 
as  it  stands  ;  or,  in  other  words,  whether  so  much  of  it  as  is  favourable  to  the 
Defendants  upon  the  point  of  the  faith,  the  belief  under  which  they  married,  and 
the  Plaintiff's  liability  to  have  that  faith,  that  belief,  treated  as  the  legitimate 
■consequence  of  his  acts  and  conduct  is  overbalanced  by  the  residue,  and  I  am  of 
opinion  that  it  is  not ;  the  division  of  it,  which  I  have  called  the  third,  appearing  to 
me,  on  consideration  and  a  just  estimate  of  its  several  parts,  rather  to  support  and 
■strengthen  than  to  weaken  the  inference,  which  (as  I  have  said)  I  should  have  drawn 
from  the  other  two  alone.  Mr.  Stone  alleges,  and  probably  with  truth,  that  Mrs. 
•Godfrey's  marriage  was  without  his  consent,  against  his  wish,  and  clandestine.  But 
she  had  been  ten  years  marriageable  ;  he  had  not  acted  on  the  venerable  precept, 
which  says,  "  Marry  thy  [89]  daughter,  and  so  shalt  thou  have  pei-formed  a  weighty 
matter."  And  I  suppose  that  in  an  artizan's  family,  not  less  than  in  others,  a 
maiden  of  five-and-twenty  may  not  unreasonably  consider  that  she  has  been  single 
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long  enough.  Now  in  the  house  of  the  widower,  Mr.  Stone,  were  living  not  alone 
the  father  and  daughter,  but  also  a  bachelor,  Mr.  Godfrey,  who  seems  to  have  made 
hini.^elf  intelligible  to  Miss  Stone,  and  whom,  viewing  with  approbation,  she  may 
well  have  said  to  herself,  "  It  is  time  that  I  should  be  married ;  I  am  of  a  steady 
ai;e  ;  I  know  that  I  have  a  fortune,  because  my  father  has  told  me  so,  but  he 
nKuiagcs  and  seems  pleased  with  managing  it.  Will  he  approve  of  giving  it  up  ? 
May  he  not  consider  a  son-in-law  likely  to  interfere  and  be  troublesome  ?  Under  all 
the'  circumstances  I  think  I  had  l)etter  marry  Mr.  Godfrey,  and  tell  my  father 
afterwards."  This  was  natural  enough  ;  and  it  was  equally  natural  that  when  the 
father,  after  the  marriage,  denied  her  right  to  the  property,  and  claimed  it  as  his 
own,  she  should  say  to  him,  "You  made  me  lielieve  that  it  was  mine,  I  should  not 
have  married  without  the  means  of  beginning  the  world.  I  have  taken  an  irrevocable 
step  in  reliance  of  the  truth  of  your  assertion,  and  that  must  be  irrevocable  too." 

Finally,  this  suit  appears  to  me  ill  founded.  My  learned  brother  also  thinks  as 
I  do,  that  it  would  not  have  been  right  not  to  dismiss  the  bill.  The  bill  was  dis- 
missed, and  we  both  consider  that  the  Appellant  must  pay  the  costs  of  the  appeal. 
There  is,  however,  a  difterence  of  opinion  between  us  as  to  the  nature  otherwise  of 
the  order  proper  now  to  be  made  ;  and  in  that  state  of  things,  if  the  view  of  either 
is  that  our  order  should  be  merely  one  dismissing  the  appeal  with  costs,  his  view 
must  of  course  prevail.     My  learned  brother  does  so  hold,  and  therefore  so  it  will  be. 

[90]  The  Lord  Justice  Turner.  The  Plaintiff  in  this  case,  in  effect,  asks  of 
the  Court  to  raise  a  trust  for  his  benefit  upon  the  legal  estate  vested  in  the 
Defendant ;  and  he  asks  this  relief  upon  the  footing  of  an  equitable  title,  which 
accrued  to  him  in  the  year  1824. 

The  ground  on  which  he  founds  his  title  to  this  relief  is,  that  in  the  year  1826 
he  was  erroneously  advised  that  his  equitable  title  could  not  be  maintained ;  and  I 
assume  that  the  advice  so  given  to  him  was  erroneous,  and  that  this  Court  has  power 
(as  I  feel  no  doubt  that  it  has)  to  relieve  against  mistakes  in  law  as  well  as  against 
mistakes  in  fact.  When,  however,  parties  come  to  this  Court  to  be  relieved  against 
the  consequences  of  mistakes  in  law,  it  is,  I  think,  the  duty  of  the  Court  to  be 
satisfied  that  the  conduct  of  the  parties  has  been  determined  by  those  mistakes, 
otherwise  great  injustice  may  be  done.  Parties  may  be  erroneously  advised  as  to 
the  law,  liut  they  may  be  told  on  what  circumstances  the  question  of  law  depends,, 
and  in  what  mode  it  may  be  tried,  and  they  may  determine  that  (whether  the  advice 
which  they  have  received  be  well  or  ill  founded)  they  will  give  up  the  question  in  . 
favour  of  the  party  with  whom  it  arises.  Cases  of  this  nature,  therefore,  require  the 
most  careful  examination,  and  particularly  when  they  arise  between  parent  and 
child. 

These  considerations  have  led  me  to  look  very  carefully  into  the  facts  of  this 
case,  and  upon  examining  them  I  am  satisfied  that  this  Plaintiff",  having  been  made 
aware  of  the  question  on  which  his  title  depended,  determined  to  waive  it  in  favour 
of  the  Defendant,  his  child. 

In  the  first  place,  the  opinion  on  which  he  acted  was  thus  expressed — [His  Lord- 
ship read  it].  So  that  opinion  [91]  (although  it  advises  him  he  has  not  the  estate 
by  the  curtesy),  tells  him  that  it  depends  on  the  question  whether  the  possession  of 
the  tenants  or  of  the  trustee  is  to  be  considered  as  the  po.s.ses.sion  of  the  wife  ;  and 
in  a  farther  part  of  the  opinion  it  is  intimated  that,  if  he  persists  in  his  claim,  he 
must  be  made  a  Defendant  to  the  suit.  In  that  state  of  circumstances,  and  having 
been  so  advised,  he  became  the  next  friend  of  his  daughter  in  a  suit  instituted  by 
her  for  the  purpose  of  a.sserting  her  title,  to  the  prejudice  of  his  own  title  ;  and  in 
the  year  1830  a  decree  was  made  declaring  the  rights  of  the  Plaintiff",  and  that  she 
was  entitled  in  fee,  as  from  the  death  of  the  mother;  displacing,  therefore,  the 
estate  by  the  curte.sy  in  him.  In  the  year  1833  he  presented  a  petition,  and  upon 
the  hearing  of  that  petition,  and  of  the  cause  on  further  directions,  he  obtained  an 
order  for  the  payment  of  the  rents  to  him  for  the  daughter's  maintenance  during  her 
minority.  The  original  decree  had  directed  a  partition  of  the  estates.  A  partition 
was  made,  and  was  to  be  carried  into  effect  by  a  conveyance  to  be  executed  by  the 
trustee.  That  conveyance  was  thus  framed :  A  term  of  years  was  limited  to"  him 
during  the  minority  of  the  daughter  in  trust  to  dispose  of  the  rents  as  the  Court  of 
Chancery  should  think  fit,  or   otherwise   for  the  maintenance   and   benefit  of  th& 
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daughter.  In  the  course  of  preparing  that  conveyance,  the  gentleman  who  wa.s 
instructed  to  prepare  it,  an  eminent  conveyancer  (Master  Senior  then  at  the  Bar), 
intimated  an  opinion  that  Mr.  Stone  was  entitled  to  an  estate  by  the  curtesy,  and 
that  opinion  was  communicated  to  him.  It  is  .said,  however,  that  there  was  com- 
municated to  him  a  retractation  of  that  opinion.  The  allegation  in  the  bill  appears 
to  me  to  be  that  the  communication  which  was  made  to  him  was  the  communication 
of  the  written  opinion  given  by  Mr.  Senior.  But,  whether  the  further  opinion  was 
or  not  communicated  to  him,  beyond  all  doubt  the  fact  of  the  opinion  having  been 
given,  [92]  and  the  fact  of  the  retractation  of  the  opinion  (if  he  knew  it)  distinctly 
brought  to  his  mind  the  question  of  his  title.  He  entered  into  posses.sion,  neverthe- 
less, under  these  trusts,  and,  aci[uiring  possession  under  a  trust  created  for  the 
benefit  of  the  daughter,  he  thinks  it  right,  after  the  determination  of  the  term  under 
which  alone  he  has  acquired  the  possession,  to  retain  it.  It  is  impossible  for  a  person 
who  has  acquired  possession  of  an  estate  under  a  tru.st  for  the  benefit  of  another  to 
be  permitted  to  set  upon  that  possession  as  adverse  to  the  other.  It  was  his  duty, 
if  he  meant  to  claim  adversely  to  the  daughter,  to  have  given  up  possession  of  the 
estate,  and  to  have  then  set  up  his  claim  after  he  had  redelivered  possession.  In 
the  year  184:3  the  daughter  attained  twenty -one.  No  step  was  taken  by  the  Plaintifl' 
to  disturb  the  title  of  the  daughter  ;  no  allegation  was  set  up  of  any  mistake  having 
been  made  by  him ;  no  intimation  that  he  in  any  way  disputed  her  title.  In  the 
year  1847  she  married.  No  question  was  then  raised  by  him,  that  I  can  find,  upon 
her  title  to  this  estate.  On  the  contrary,  I  find  it  distinctly  stated  in  the  affidavits, 
on  the  part  of  the  Defendants,  and  not  that  I  can  find  contradicted  on  the  part  of 
the  Plaintiff,  that  after  the  marriage,  upon  the  occasion  of  Mr.  Stone  going  to  visit 
his  daughter,  he  made  a  positive  promi.se  that  he  would  account  to  her  in  respect  of 
the  rents  of  the  estate.  It  was  not  until  he  was  leaving  the  house  of  his  daughter 
that  any  claim  was  made  by  him  on  his  own  behalf. 

Under  these  circumstances,  I  think  it  clear  that  Mr.  Stone  had  deliberately 
determined  not  to  set  up  the  title  against  the  daughter,  and  that  it  would  be  great 
injustice  now  to  permit  him  to  do  so. 

In  determining  the  case  upon  this  ground,  I  desire  to  be  understood  as  not 
intimating  any  opinion  that  the  [93]  Plaintiff  could  have  succeeded  if  the  case  had 
been  more  favourable  to  him  in  the  point  of  view  to  which  I  have  referred.  On  the 
contrary,  I  think  that  the  length  of  time,  coupled  with  the  circumstances  of  the 
case,  would  have  been  sufficient  to  bar  his  claim.  Some  useful  observations  on  that 
point  are  to  be  found  in  Lord  Redesdale's  judgment  in  Cliolmondeleij  v.  Clinton 
(4  Bli.  35). 

My  opinion,  therefore,  upon  the  whole  clearly  is,  that  this  appeal  must  be  dis- 
missed with  costs.  Perhaps  if  I  had  had  to  deal  with  the  case  originally,  I  should 
have  been  of  opinion  that  the  bill  should  also  have  been  dismissed  with  costs ;  but, 
being  very  reluctant  to  interfere  with  the  discretion  of  the  learned  Judge  on  the 
subject  of  the  costs,  and  finding  in  the  note  of  what  passed  at  the  hearing  that  there 
was  a  disclaimer  on  the  part  of  the  Defendant  of  any  intention  to  demand  costs,  as 
these  costs  have  not  been  given  by  the  decree,  I  think  the  justice  of  the  ease  will  be 
satisfied  by  dismissing  the  appeal  with  costs. 

(1)  1.5  Beav.  373;  and  see  2  De  G.  Mac.  &  G.  318,  the  decision  in  which  case, 
however,  was  reversed  by  the  House  of  Lords,  dissentiente  Lord  St.  Leonards. 


[94]  In  the  Matter  of  The  Dover,  Hastings  and  Brighton  Junction  Railway 
Company,  and  of  The  Joint  Stock  Companies'  WiNDiNCi-up  Acts.  Carew's 
Case.     Before  the  Lords  Justices.     March  2,  11,  16,  1854. 

[S.  C.  2  Sm.  &  G.  1  ;   2  Eq.  R.  652  ;   23  L.  J.  Ch.  761  ;   18  Jur.  339  ;  2  W.  R.  367. 
For  further  proceedings,  see  7  De  G.  M.  &  G.  43.] 

By  the  subscribers'  agreement  of  a  provisionally  registered  railway  company,  the 
subscribers,  who  were  expressed  to  be  parties  of  the  first  part,  covenanted  with 
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trustees  (who  were  expressed  to  be  parties  of  the  second  part)  that  they  would 
indemnify  the  managing  directors  (who  were  expressed  to  be  parties  of  the  third 
part,  as  distinct  parties,  and  also  to  be  among  the  parties  of  the  first  part).  Pre- 
liminary prospectuses  were  circulated,  naming  the  managing  directors,  among  whom 
was  F.  "(who  was  named  also  in  the  deed  as  one  of  the  parties).  F.  never  agreed 
to  be  connected  with  the  undertaking,  but  expressly  declined  to  be  so.  None  of 
the  managing  committee  paid  any  money  or  executed  the  deed.  On  the  company 
being  wound  up  :  Held,- — 

1.  That  a  call  on  the  subscribers,  exclusively  of  the  managing  committee,  as  primarily 
liable  under  the  covenant  for  indemnity,  ought  not  to  have  been  made. 

2.  That,  on  a  motion  of  some  of  the  subscribers  to  discharge  a  call,  the  Court  could 
not  properly  make  an  order  staying  all  proceedings  under  the  winding  up  order, 
and  directing  the  official  manager  to  repay  all  monies  which  he  had  received,  the 
notice  of  motion  not  seeking  such  an  order,  and  some  of  the  Respondents,  wha 
were  served,  not  having  appeared. 

3.  That  the  official  manager  was  entitled  to  appeal  from  the  order. 

4.  Semhie,  that  the  order  to  stay  all  proceedings  could  not  have  been  properly  made 
without  the  creditors  who  had  proved,  and  the  subscribers  who  had  overpaid, 
being  before  the  Court. 

5.  That  the  absent  parties  were  not  sufficiently  represented  by  the  official  manager. 

6.  Leave  having  been  given  to  serve  with  notice  of  an  appeal,  from  an  order  staying 
all  proceedings  made  on  a  motion  to  discharge  a  call,  a  member  of  the  committee, 
who  had  not  been  served  with  the  original  motion  to  discharge  the  call :  Held, 
that  he  could  not  object  that  the  appeal  was  out  of  time. 

This  was  the  appeal  of  the  official  manager  from  the  decision  of  Vice-Chancellor 
Stuart.  The  facts,  which  are  fully  stated  in  Messrs.  Smale  &  Giffard's  report  of 
the  case  below  (2  Sm.  &  G.  1)  were  shortly  as  follow : — 

A  railway  was  projected  to  be  made  by  a  company  to  be  called  the  Dover, 
Hastings  and  Brighton  Junction  Railway  Companj'.  A  prospectus  was  issued, 
announcing  [95]  that  the  capital  was  to  consist  of  £300,000  in  shares  of  .£20  each, 
with  a  deposit  of  £2,  2s.  per  share.  A  number  of  provisional  directors  were  named 
in  this  prospectus,  one  of  whom  was  Mr.  Frewin. 

A  subscribers'  agreement  was  prepared  and  engrossed  early  in  October.  It 
purported  to  be  made  between  the  persons  whose  names  appeared  in  a  schedule  of 
the  first  part,  trustees  of  the  second  part,  and  fifteen  other  persons  (described  as 
being  some  of  the  parties  of  the  first  part),  of  the  third  part.  The  parties  of  the 
thiid  part  were  to  be  the  managing  committee,  and  the  deed  provided  that  every 
managing  committeeman  should  take  forty  shares  ;  and  the  parties  of  the  first  part 
covenanted  as  follows  : — "  And  further,  the  parties  hereto  of  the  first  part  shall  and 
will  save,  defend,  keep  harmless  and  indemnify  the  said  managing  directors,  and  each 
and  every  member  thereof,  of  and  from  all  payments,  losses,  costs,  charges,  damages 
and  expenses  which  such  managing  directors,  or  any  member  thereof,  have  or  hath 
already  incurred  or  become  liable  to  in  or  in  reference  to  the  formation  of  the  said 
intended  railway,  or  the  establishment  of  the  said  company,  before  or  since  the 
provisional  registration  thereof,  or  shall  or  may  incur,  bear,  pay,  sustain,  become 
liable  for,  or  be  put  unto  in  the  exercise  and  execution  of  the  powers  and  authorities 
hereby  vested  in  them  or  him  as  such  managing  directors  or  director ;  and  that  the 
several  sums  of  money  so  deposited  as  aforesaid,  or  hereafter  to  be  deposited  by  the 
parties  hereto  of  the  first  part  in  respect  or  on  account  of  the  respective  shares  of  the 
parties  hereto  of  the  first  part  in  the  said  companj',  shall  be  charged  and  chargeable 
with  such  payments,  losses,  costs,  charges,  damages  and  expenses ;  and  the  managing 
directors  for  the  time  being  of  the  said  company  shall  be  at  liberty  to  apply  all  or 
any  portion  of  such  sums  of  money  in  payment  and  [96]  discharge  of  such  sums, 
losses,  costs,  charges,  damages  and  expenses." 

This  deed  was  never  executed  by  the  trustees  or  by  any  of  the  persons  named  as 
parties  of  the  thiid  part. 

On  the  11th  of  October  Mr.  Frewin  had  been  requested  by  one  of  the  solicitors 
of  the  company  to  execute  the  company's  deeds,  but  he  refused,  and  desired 
that  his  name  might  be  struck  off  the  list  of  managing  directors,  stating  that  although 
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he  was  favourable  to  the  scheme,  he  had  taken  and  would  take  no  part  in  its 
affairs. 

The  deed  was  executed  by  nineteen  subscribers,  parties  of  the  first  part,  in 
respect  of  450  shares,  amounting  to  .£9200,  on  account  of  which  £715  was  paid  up. 

Early  in  December  the  project  was  abandoned,  and  on  the  6th  of  August  184& 
was  ordered  to  be  wound  up  under  the  provisions  of  the  Act. 

The  Master  in  1851  settled  upon  the  list  of  contributories  the  managing  com- 
mittee, and  also  the  subscribers  who  had  executed  the  subscribers'  agreement. 

On  the  24th  of  June  1853  the  Master  made  an  order,  declaring  that  the  person.s 
who  had  paid  their  subscriptions,  and  executed  the  deed  containing  the  covenant  to 
indemnify  the  managing  directors,  were  bound  by  that  covenant,  and  were  alone 
liable  to  a  call,  and  he  accordingly  made  the  call  upon  them,  and  not  on  the  contribu- 
tories, who  were  on  the  managing  committee.  Some  of  the  contributories  appealed 
to  the  Vice-Chancellor  against  the  order  for  this  call. 

[97]  The  Vice-Chancellor,  by  the  order  under  appeal,  directed  that  the  order  of 
the  Master  should  be  discharged,  and  that  all  further  proceedings  in  the  matter 
should  be  stayed  under  the  order  dated  the  27th  of  July  1849  for  winding  up  the 
said  company,  and  that  the  official  manager  of  the  said  company  should  repay  all  the 
monies  paid  to  him,  to  the  persons  from  whom  he  received  the  same,  with  liberty  for 
the  official  manager  to  make  such  application  to  the  Court  relating  to  his  costs  as  he 
might  be  advised. 

Mr.  Roxburgh  supported  the  appeal. 

Mr.  Malins,  Mr.  Chichester,  and  Mr.  Dickinson  were  for  some  members  of  the 
managing  committee. 

Mr.  Chandless  and  Mr.  W.  H.  Terrell,  and  Mr.  Daniel  and  Mr.  Selwyn,  for 
others,  cited  TJiompson  v.  The  Universal  Salvage  C'amjmni/  (3  Exch.  310). 

Mr.  Henry  Stevens  appeared  for  Mr.  Cory,  the  Petitioner  for  the  winding  up 
order. 

Mr.  Charles  Hall  and  Mr.  Wyllys  Mackeson  appeared  for  other  parties. 

Mr.  Roxburgh,  in  reply. 

3{a7-ch  16.  The  Lord  Justice  Knight  Bruce.  Three  motions  in  this  matter, 
on  the  part  of  different  persons,  coming  on  together  in  1853  and  in  the  present 
year  before  one  of  the  learned  Vice-Chancellors,  produced  the  order  now  under 
appeal,  which  was  made  in  January  last,  an  order  the  result  certainly  of  an  earnest 
[98]  and  (I  may  perhaps  be  permitted  to  add)  a  most  laudable  desire,  on  the  part  of 
the  learned  Judge,  to  end  a  vexatious  and  harassing  litigation  by  doing  final  and 
complete  justice  to  and  upon  all  unhappy  enough  to  be  concerned  in  it.  In  the  way 
of  this,  with  such  materials  only  as  His  Honour  had  to  deal  with,  there  were  great 
difficulties  which  he  thought  not  insurmountable.  I  have  tried  to  think  so,  l)ut  have 
not  been  able  to  persuade  myself  of  it. 

His  Honour  has  directed  a  stay  of  all  proceedings  under  the  order  made  in 
August  1849,  which,  directing  the  company  or  association,  or  inchoate  company  now 
before  us,  to  be  dissolved  and  wound  up,  was  under  the  statutes  of  1848  and  1849, 
or  under  the  former  of  those  statutes,  the  origin  and  foundation  of  the  Court's 
jurisdiction  to  hear  the  motions.  But  no  such  thing  was  asked  by  the  motions,  or 
by  any  one  of  them,  nor  has  the  order  of  1849,  so  far  as  I  am  aware,  been  ever 
sought  to  be  discharged.  It  remains  in  force,  subject  only  to  the  stay  or  partial 
stay  caused  by  that  under  appeal.  Now  the  mere  circumstance  that  an  order  on  a 
motion  goes  beyond  the  terms  of  the  notice  may  be  immaterial,  as  between  those 
who  have  taken  part  in  the  debate  or  appeared  upon  it ;  not  so,  I  apprehend,  as  to 
persons  interested,  who,  served  with  the  notice,  have  done  neither,  but  rested  on 
their  right  to  assume  that  nothing  beyond  the  notice  would  be  asked  or  done.  This 
consideration  seems  of  itself  fatal  to  the  order  of  January  last,  for,  as  I  understand, 
some  persons  interested  in  the  subject,  who  were  properly  and  necessarily  served 
with  notice  of  the  motions,  or  of  one  of  them  did  not  appear  before  the  Vice- 
Chancellor  ;  and  of  these,  some  at  least  I  believe  have  not  appeared  before  us. 

If  all  served  had  however  appeared,  still  I  should  re-[99]-spectfully  have  dissented 
from  the  order  for  more  than  one  reason  ;  not  only  because,  in  my  judgment,  there 
was  and  is  an  insufficiency  of  evidence  to  support  it ;  not  only  because,  upon  the 
materials  before  us,  it  seems  to  deprive  Mr.  Cory  (who,  in  1849,  obtained  the  original 


808  CABEW'S    CASE  5  DE  G.  M,  &  G.  lOO. 

order)  of  a  provision  for  rights,  which  at  present  there  seems  ground  for  holding  him 
entitled  to  demand  some  provision  for,  but  also  because  certain  persons  who,  as 
creditors,  have  proved  debts  in  the  Master's  office  under  that  order,  having  not  been 
served  with  notice,  have  not  had  an  opportunity  of  contending  that  the  ordinary 
course  of  proceeding  under  it  ought  not  to  be  interrupted,  restrained  or  varied. 
The  question  is  not  whether  they  could  successfully  so  contend,  or  whether  they 
have  or  had  an  interest  in  the  contention.  It  is,  whether  an  order  such  as  that 
of  January  last,  could  be  made  without  affording  them  an  opportunity  of  being 
heard.  I 'think  that  it  could  not.  Neither  have  they,  on  the  present  occasion, 
been  served. 

It  has  been  insisted,  on  the  part  at  least  of  one  Respondent,  Mr.  Dayrell,  that 
the  only  Appellant  here,  the  official  manager,  had  no  title  to  appeal,  and  is  without  a 
standing  place.  To  this  argument  I  have  been  unable  to  accede.  He  was  I  V)elieve 
served,  necessarily  served,  with  the  three  notices  of  motion — appeared  and  addressed 
the  Court  on  them,  as  it  was  his  right  and  his  duty  to  do — is  affected  by  the  order 
that  he  appeals  against,  and,  if  we  should  assume  that  it  provides  sufficiently  for  his 
costs  and  remuneration,  as  far  as  merely  his  personal  interest  is  concerned  (though  I 
do  not  so  assert),  still  he  is  directly  interested  in  its  regularity  or  irregularity, 
supportableness  or  insupportableness.  And  his  right  to  bring  the  appeal  here,  as  to 
the  entire  case,  involved  in  the  order,  was  and  i.s,  in  my  judgment,  clear  and  un- 
questionable. 

[100]  But  Mr.  Dayrell's  learned  counsel  have  also  argued  that  the  appeal  is  barred 
by  lapse  of  time  ;  and  it  is  true,  I  believe,  that,  when  Mr.  Dayrell  was  served  with 
notice  of  the  appeal  motion,  more  than  three  weeks  from  the  day  of  making  the 
order  of  January  had  elapsed.  But  the  notice  was  served  earlier,  and  in  due  time 
and  manner,  on  those  whose  motions  the  three  original  motions  were,  and  that,  in 
such  a  case  at  least  as  the  present,  was  sufficient  to  save  the  lapse,  it  having  been  the 
act  of  ourselves  to  require  service  on  others.  This  objection,  therefore,  also  in  my 
opinion  fails. 

These  are  the  reasons  of  which  I  reserved  the  statement,  when,  on  the  11th  of 
the  present  month,  we  informed  the  counsel,  that  we  should  discharge  the  order  of 
January,  and  hear  the  reply  as  to  the  nature  of  that  to  be  substituted  for  it,  which 
now  we  have  done  ;  and  we  have  come  to  the  same  conclusion  as  the  Vice-Chancellor 
respecting  the  call,  namely,  that  it  cannot  stand.  The  materials  before  the  Master 
were  not,  nor  are  those  before  us,  sufficient,  as  I  conceive,  to  sustain  it,  made  as  it 
was  exclusively  on  those  who  had  actually  executed  the  deed  constituting,  or 
intended,  or  professing  to  constitute  this  company  or  association.  And  in  saying 
"  exclusively,"  I  do  not  intend  to  intimate  an  opinion  whether  on  those  materials 
alone  it  could  have  been,  or  can  be,  properly  made  upon  any  of  them  at  all. 

The  covenantors  in  the  deed  are  the  parties  to  it,  of  the  first  part ;  but  they 
covenant  to  indemnify  those  only,  who  were  or  should  become  some  of  the  parties  to 
it  of  the  first  part,  and  so  liable  to  the  covenant,  not  less  than  the  other  parties  of 
the  first  part.  Again,  upon  the  evidence  as  it  stands,  Mr.  Frewin  was  untruly 
represented  to  the  actually  executing  parties  to  the  deed  as  a  managing  director  ; 
nor  do  I  see  at  present  anything  enabling  me  [101]  to  say  either  that  thi.s  mi.srepre- 
sentation  was  immaterial,  or  that  they  have  not  a  right  to  charge  with  it  some  at 
least  of  those  who  were  in  truth  managing  directors,  and  to  have  them  dealt  with 
accordingly. 

Perhaps  additional  evidence  may  hereafter  be  brought  forward.  At  present  the 
proper  order,  to  substitute  for  that  of  Jaiuiary,  seems  to  me  to  be,  to  discharge  the 
call,  and  to  give  all  parties  their  costs  of  the  motions,  before  the  Vice-Chancellor  and 
here,  out  of  the  estate.  Thus  far  I  think  that  we  may  go,  without  requiring  service 
on  the  creditors. 

The  Lord  Justice  Turner.  I  certainly  should  have  been  very  glad  if  I  could 
have  found  my  way  to  support  the  order  made  by  the  Vice-Chancellor.  By  that 
order,  he  has  discharged  the  call  which  was  made  in  June  1853,  has  directed  all 
further  proceedings  in  the  matter  to  be  stayed,  and  has  ordered  the  official  manager 
to  refund  the  money  which  he  has  received,  and  given  him  liberty  to  apply  with 
respect  to  his  costs.  The  first  difficulty  in  this  order,  as  it  appears'to  me,  is  this — a 
number  of  creditors  have  proved  their  debts  in  the  Master's  office  under  the  winding 
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up  order,  to  the  amount  of  some  £6000  or  £7000.  Now,  it  may  be  quite  true  that 
those  creditors  may  not  have  a  right  of  themselves  to  apply  to  this  Court  for  the 
purpose  of  having  their  debts  paid  out  of  the  estate,  but  it  is  equally  clear,  that  every 
shareholder  or  contributory  to  the  company  has  an  interest  in  those  creditors  being 
paid,  because  each  of  the  creditors  may  undoubtedly  institute  proceedings  against 
some  or  other  of  the  contributories  for  the  purpose  of  recovering  his  debt ;  and  it  is 
a  necessary  element  in  the  winding  up,  that  those  creditors  should  be  paid  in  some 
way  or  other.  If  we  had  [102]  before  us  every  contributory,  it  might  be  possible 
that  they  might  say,  as  among  themselves,  "We  will  make  arrangements  for  the 
payment  of  the  creditors,  and  stay  all  proceedings  for  winding  up."  But  all  the 
persons  who  are  contributories  are  not  before  the  Court  on  the  present  motion,  and, 
therefore,  their  interests  in  respect  of  the  payments  of  the  debts  will,  in  truth,  be 
entirely  disregarded  if  this  order  be  maintained. 

Again,  the  contributories  comprise  not  only  persons  who  are  liable  for  the  debts 
of  the  company  who  are  but  persons  also  who  have  made  over-payments  on  account  of 
the  company,  and  have  a  right  to  have  the  amount  of  what  they  have  overpaid 
ascertained.  We  have  nothing  here  to  shew  that  some  of  these  persons,  who  do  not 
appear  on  the  present  occasion,  may  not  have  a  right  to  receive  back  some  monies 
which  they  may  have  paid  on  account  of  the  company.  It  seems  to  me,  there- 
fore, that  the  order  made  in  the  absence  of  all  the  parties  interested  cannot  be 
maintained. 

It  has  been  argued,  that  the  official  manager  sufficiently  represents  the  creditors 
and  the  absent  shareholders,  but  I  apprehend  that  the  official  manager  is  in  the  nature 
of  a  trustee.  It  is  his  duty  to  see  that  all  the  proceedings  under  the  winding  up  are 
regular,  and  to  attend  the  Court  for  the  purpose  of  informing  the  Court,  and  taking 
care  the  proper  orders  are  made  in  these  cases. 

I  think  that  the  order  of  the  Vice-Chancellor  cannot  be  maintained.  I  should 
have  been  very  glad  indeed,  if  I  could  have  seen  my  way  to  declare  the  rights  and 
liabilities  of  the  parties,  and  I  have  looked  at  the  case  with  that  view ;  but  in  the 
state  of  the  evidence  before  us,  [103]  I  do  not  see  my  way  to  such  a  declaration.  I 
am  afraid  that  nothing  can  be  done,  but  to  discharge  the  order  for  the  call,  and  to 
discharge  the  order  made  by  the  Vice-Chancellor. 

[103]     Drysdale  v.  Mace.     Before  the  Lords  Justices.     March  16,  1854. 

[S.  C.  2  Sm.  &  G.  225  ;  2  Eq.  R.  386 ;  23  L.  J.  Ch.  518  ;  2  W.  E.  341.] 

By  an  agreement  for  the  sale  of  a  reversionary  estate  in  fee,  it  was  stipulated,  that  a 
statement  in  a  deed  of  1836,  to  the  effect  that  a  life  annuity  granted  to  A.  B.  had 
not  been  paid  or  claimed  for  eight  years  (supported  by  a  declaration  of  the  vendor 
that  no  claim  had  been  made  upon  him  since  1841,  and  that  he  believed  that  the 
annuity  had  not  been  claimed  for  the  last  twenty  years),  should  be  conclusive 
evidence  that  the  annuity  had  determined.  It  appeared  that  the  annuity  was 
granted  by  a  person  entitled  in  reversion,  and  was  granted  for  the  life  of  the 
survivor  of  four  persons,  two  at  least  of  whom  were  living.  Held,  that  the 
omission  to  state  these  circumstances  disentitled  the  vendor  to  enforce  the  stipula- 
tion in  a  specific  performance  suit  instituted  by  him. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  dismissing  with 
costs  a  claim  for  the  specific  performance  of  an  agreement  for  the  purchase  of  a  free- 
hold estate  in  fee-simple  in  reversion. 

The  case  is  reported  in  the  2d  Volume  of  Messrs.  Smale  and  Giffard's  Eeports, 
page  225,  where  the  facts  will  be  found  fully  stated.  The  following  is  a  summary  of 
them  : — 

The  property  had  been  put  up  for  sale  by  auction,  and  not  having  been  then  sold 
was  subsequently  sold  by  private  contract  to  the  present  Defendant,  subject  to  printed 
conditions,  which  had  been  prepared  for  the  sale  by  auction.  Before  the  contract  was 
entered  into,  the  auctioneer  requested  the  Defendant  to  take  the  advice  of  his  solicitor 
upon  the  conditions. 

C.  XXIII.— 20* 
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The  ninth  condition  of  sale  was  as  follows  : — 

"That  a  statement  in  a  deed  of  the  21st  of  December  1839,  that  a  life  annuity 
granted  to  George  Morris  in  [104]  April  1824  had  not  l)een  paid  or  claimed  for  eight 
years  previously,  and  which  will  be  supported  by  a  declaration  by  the  vendor  that  no 
claim  has  been  made  on  him  since  the  decease  of  his  testator  in  1841,  and  that  he 
believes  that  the  same  has  not  been  claimed  for  the  last  twenty  years,  shall  be 
conclusive  evidence  of  the  fact  of  such  annuity  having  determined,  and  of  the  cesser 
of  the  term  limited  for  securing  the  same." 

On  the  abstract  being  delivered,  it  appeared  from  a  recital  in  one  of  the  deeds 
abstracted,  that  by  an  indenture  dated  the  8th  of  April  1824,  the  then  owner  of  the 
reversion  and  a  surety  covenanted  to  pay  an  annuity  of  £36  for  the  lives  therein 
mentioned  to  George  Morris,  his  executors,  administrators  and  assigns ;  and  also 
demised  the  reversion  to  a  trustee  for  a  term  of  five  hundred  years,  upon  trust,  in 
case  the  annuity  should  be  in  arrear  for  one  calendar  month,  to  sell  the  property, 
and  by  means  of  the  money  thereby  raised  to  secure  the  annuity  in  manner  therein 
mentioned. 

It  did  not  appear  on  the  abstract  for  how  many  lives  the  annuity  was  granted  ; 
but  the  Defendant's  solicitor  ascertained  that  the  annuity  was  payable  during  four 
lives  and  the  life  of  the  survivor,  and  that  two  at  least  of  the  lives  were  in 
existence. 

Mr.  Malins  and  Mr.  T.  Stevens,  for  the  Appellant.  The  ninth  condition  is  clear 
and  unambiguous,  and  was  acceded  to  by  the  Defendant,  not  hastily  in  an  auction- 
room,  but  after  advising  with  his  solicitor.  It  must  therefore  have  the  .same  effect  as 
any  other  stipulation  entered  into  with  deliberation  between  competent  persons 
properly  advised  ;  Hume  v.  Bentley  (5  De  G.  &  Sm.  520).  The  [105]  notice  afforded 
by  the  agreement  of  the  deed  of  1837  is  notice  of  all  its  contents;  Fcnton  v.  Brou'iie 
(14  Ves.  144),  and  Trower  v.  Newcome  (3  Mer.  704).  The  price  was  regulated  with 
reference  to  the  risk  of  having  to  pay  the  annuity,  and  it  would  be  most  unjust  to 
give  the  purchaser  the  benefit  of  the  reduction  of  price  without  his  being  bound  by 
the  stipulation  in  consideration  of  which  the  reduction  was  obtained. 

The  Lord  Ju.stice  Turner  referred  to  Southhij  v.  Hutt  (2  Myl.  &  Cr.  207),  and 
Warren  v.  Richanhon  (Younge,  1). 

The  Lord  Ju.stice  Kni(;ht  Bruce  referred  to  Seafon  v.  Mapp  (2  Coll.  5.56),  and 
Lord  St.  Leonards'  Concise  View  of  the  Law  of  Vendors  and  Purchasers  (page  243). 
His  Lordship  also  referred  to  Cox  v.  Dolman  (2  De  G.  M.  &  G.  592). 

Mr.  Bacon  and  Mr.  Younge,  for  the  Respondent,  were  not  called  upon. 

The  Lord  Justice  Knip.ht  Bruce.  Though  I  do  not  attribute  wrong  intention 
to  the  Plaintiff  or  his  solicitors  in  this  case,  and  though  the  conditions  of  sale  do  not 
perhaps  contain  any  statement  strictly  untrue  or  strictly  incorrect,  I  am  of  opinion 
that  the  ninth  condition  might  well,  and  would  better,  have  been  otherwise  than  it 
is.  I  think  that  it  should  have  mentioned,  according  to  the  fact,  that  the  annuity 
called  in  it  "a  life  annuity,"  had  been  granted  for  the  lives  of  four  per.sons  and  the 
life  of  the  longest  liver  of  them,  and  should  have  e-xplained  that  the  annuity,  though 
[106]  created  by  a  predecessor  in  title  of  the  vendor,  was  so,  not  by  an  owner  of  an 
interest  in  possession  in  the  landed  property  in  question,  but  by  one  who  had  only 
an  interest  in  that  property  in  remainder  or  reversion  ;  that  is  to  say,  an  interest 
subject  to  the  same  life-estate  of  the  lady  (stated  in  the  particulars  to  be  in  her 
seventy-first  year)  as  existed  at  the  time  of  the  contract  in  litigation.  Whether 
considering  Cox  v.  Dolman  (2  De  G.  M.  &  G.  592)  as  bearing  or  not  bearing 
importantly  on  the  subject,  it  seems  to  me  no  slight  matter  that,  upon  that  lady's 
decease  heavy  arrears  of  the  annuity  may  (I  do  not  say  with  a  certainty,  but  with  a 
possible  chance  of  success)  be  claimed  and  sought  to  be  raised  out  of  the  property  by 
means  of  the  term  created  in  1824  for  the  purpose  of  securing  the  annuity  ;  for  that 
term  must  be  taken  to  be  now  in  fact  subsisting.  Two  of  the  four  lives,  it  appears, 
were  in  existence  at  the  date  of  the  contract ;  nor  is  either  of  the  two  shewn  to  have 
ceased.  The  memorial  registered  of  the  grant  of  the  annuity,  which  was  not  before 
the  Vice-Chancellor,  has  been  produced  before  us,  and  seems  to  be  not  unlikely  to 
raise  an  arguable  question.  I  conceive,  however,  that  we  cannot  enter  into  that,  but 
must,  for  every  present  purpose  at  least,  treat  the  grant  as  valid. 

Under  these  circumstances  the  case  is,  I  agree  with  the  learned  Vice-Chancellor 
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not  one  for  specific  peiformance.  The  Plaintiff  may  do  what  he  can  at  law.  As  to 
costs  there  should,  I  think,  be  none  of  the  appeal,  but  I  am  not  so  clear  that  the  claim 
ought  to  have  been  dismissed  without  costs  as  to  render  it  right  for  me  to  say  that 
those  already  given  should  be  taken  away. 

The  Lord  Justice  Turner.  The  case  turns  upon  two  points :  First,  what  was 
the  [107]  effect  of  the  description  of  the  annuity,  as  a  life  annuity,  granted  to  George 
Morris  ;  secondly,  the  effect  to  be  given  to  the  condition  that  certain  evidence  should 
be  conclusive  as  to  the  annuity  having  determined. 

As  to  the  first  point — if  an  annuity  is  described  to  a  purchaser  as  a  life  annuity 
granted  to  a  specified  person,  the  purchaser  cannot  collect  from  such  a  description 
that  the  annuity  was  granted  for  four  lives.  It  is  the  duty  of  a  vendor  to  make  his 
conditions  clear.  It  is  said,  however,  that  the  condition  in  this  case  is  so  worded  as 
to  put  the  purchaser  on  inquiry ;  as  was  held  in  the  cases  where  a  leasehold  estate 
was  stated  to  be  renewable  on  payment  of  a  small  fine,  and  where  an  advowson  was 
sold  with  a  representation  that  there  was  a  prospect  of  a  speedy  vacancy.  But  those 
expressions  were  vague,  and  could  not  lead  a  purcha.ser  to  any  definite  conclusion. 
Here  terms  are  used  calculated  to  lead  the  purchaser  to  believe  that  the  annuity  was 
only  for  one  life. 

As  to  the  second  point,  I  am  not  so  clear.  I  think  that  there  is  considerable 
doubt  whether  the  purchaser  did  not  contract  to  buy  the  estate,  subject  to  the  risk, 
whether  the  annuity  was  subsisting  or  not,  but  I  am  disposed  to  think  that  the  true 
construction  of  the  contract  is,  that  the  purchaser,  although  not  entitled  under  the 
conditions,  to  require  the  vendor  to  furnish  further  evidence  that  the  annuity  had 
determined,  bought,  nevertheless,  on  the  footing,  that  the  annuity  was  not  subsisting. 

£108]  Between  William  Francis,  late  an  Infant,  Plaintiff;  and  Henry  Francis, 
Absalom  Francis  and  Alice  Francis,  Defendants;  and  between  the  said 
William  Francis,  Plaintiff;  and  John  Finch,  William  Thomas  and  George 
Morgan,  Defendants;  and  In  the  Matter  of  William  Hichens  and  William 
Hichens  THE  Younger ;  E.i- parte  William  Francis  and  Alice  Francis;  Ex 
parte  WiLLiAJi  Hichens  and  William  Hichens  the  Younger.  Before  the 
Lords  Justices.     March  17,  20,  1854. 

[S.  C.  2  De  G.  M.  &  G.  73.] 

A  trustee  under  a  will  committed  a  breach  of  trust  by  lending  trust*monies  to  his 
co-trustee  upon  a  mortgage  for  a  term  of  years.  An  administration  suit  was 
instituted,  and  he  was  ordered  to  pay  the  money  into  Court.  He  sold  part  of  the 
mortgaged  property  under  a  power  of  sale  in  the  mortgage,  and,  on  the  application 
of  two  of  the  cestuis  que  trustent,  the  proceeds  were  paid  into  Court,  suljject  to  an 
order  that  they  were  not  to  be  paid  out  without  the  consent  of  the  purchaser.  The 
trustee's  solicitors  refused  to  give  up  the  mortgage  deeds  unless  upon  payment  of 
their  bill  of  costs.     Held, — 

1.  That  the  circumstances  of  the  realization  of  the  trust  fund  by  the  trustee's  .solicitors, 
and  of  the  cestuis  que  trustent  availing  themselves  of  that  realization,  did  not  entitle 
the  trustee's  solicitors  to  a  lien  on  the  deeds  or  on  the  fund  in  Court  as  against  the 
cestuis  que  trustent,  but  that  they  could  have  no  higher  claim  against  the  deeds  or 
the  fund  than  that  of  their  client,  the  trustee. 

2.  That  by  instituting  an  administration  suit,  and  obtaining  an  order  against  the 
trustee  personally  for  payment  of  the  trust-monies  into  Court  (which  order  had  not 
been  obeyed),  the  cestuis  que  trustent  had  not  waived  their  right  to  pursue  the  trust- 
money  into  the  unauthorized  investment. 

These  were  two  petitions,  in  the  nature  of  a  petition  and  cross-petition,  against 
the  confirmation  of  [109]  parts  of  the  Master's  report.  The  case  is  reported  ante, 
vol.  2,  page  73,  upon  a  question  of  jurisdiction,  arising  on  the  original  petition,  on 
which  the  reference  to  the  Master  was  directed.  The  merits  were  now  to  be  disposed 
of  on  the  facts  in  evidence,  and  found  by  the  Master. 

They  were  so  far  as  is  material  as  follows  : — 
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William  Francis,  by  his  will  dated  the  Uth  of  September  1829,  directed  that  all 
monies  belonging  or  due  to  him  at  the  time  of  his  decease  should  be  laid  out  in  such 
securities,  buildings,  or  in  purchases,  as  his  trustees,  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  admiinstrators  of  such  survivor,  should,  in  their  and  his 
judgment  and  discretion,  think  most  advantageous,  and  be  for  the  benefit  and  interest 
of  his  wife  and  children,  subject  to  the  purposes  of  that  his  will ;  the  whole  of  which 
monies,  together  with  all,  every  and  singular  the  goods  and  chattels,  real  and  personal 
estate,  lands,  property,  premises,  substance  and  efi'ects  whatsoever,  and  wheresoever 
situate  or  being,  that"  ho  should  die  possessed  of,  or  which  should  or  might  belong  or 
come  to  him  after  his  death,  he  gave,  devised  and  bequeathed  unto  William  Francis, 
Henry  Francis  and  Al)salom  Francis,  and  the  survivor  of  them,  and  the  executors^ 
administrators  and  appointees  of  such  survivor,  in  trust  nevertheless  to  permit  and 
sutler  the  testator's  wife  Alice  to  receive  and  use  the  rents,  issues  and  profits  arising 
or  to  arise  from  such  monies,  securities,  buildings,  purchases  and  eftects  for  her  own 
maintenance  and  the  maintenance,  education  and  bringing  up  of  his  children  during 
her  widowhood  ;  and  from  and  immediately  on  her  marrying  again  or  dying,  which 
should  first  happen,  then  in  trust  for  the  maintenance,  education  and  bringing  up  of 
his  children,  until  the  youngest  of  them  (who  should  come  of  age)  [110]  should  be 
twenty-one  years  old  ;  and  on  such  of  his  children  coming  of  the  age  of  twenty -one  years, 
and  in  case  his  said  wife  should  be  then  or  theretofore  married  again  or  dead,  he  gave, 
devised  and  bequeathed  all,  every  and  singular  the  said  monies,  securities,  buildings, 
purchased  goods  and  chattels,  real  and  personal  estate,  lands,  property,  premises, 
substance  and  ettects,  or  such  of  them  respectively  as  should  be  then  in  being,  and 
accumulated  unto  his  said  children,  share  and  share  alike,  as  tenants  in  common. 

The  testator  died  in  1837,  leaving  Alice  Francis,  his  widow  and  the  Plaintifl', 
William  Francis,  his  only  child  him  surviving,  and  he  also  left  him  surviving  the 
Defendant,  Henr}'  Francis  and  Absalom  Francis,  two  of  the  executors  and  trustees 
named  in  his  will,  but  William  Francis,  the  other  executor  and  trustee  died  in  the 
lifetime  of  the  testator. 

The  will  and  codicil  were  proved  by  Henry  Francis  and  Absalom  Francis  on  the 
28th  of  December  18.37. 

By  an  indenture,  dated  the  22dj^of  October  1841,  and  made  between  Absalom 
Francis  of  the  one  part,  and  Henry  Francis  of  the  other  part,  in  consideration  of 
£1000  therein  expressed  to  be  paid  by  Henry  Francis  to  Absalom  Francis,  Absalom 
Francis  demised  unto  Henry  Francis,  his  executors,  administrators  and  assigns,  certain' 
hereditaments  belonging  to  Absalom  Francis  for  500  years,  subject  to  redemption 
upon  payment,  by  Absalom  Francis,  his  executors,  administrators  or  assigns,  unto 
Henry  Francis,  his  executors,  administrators  or  assigns,  of  £1000  with  interest. 

By  another  indenture,  dated  the  same  22d  of  October  1841,  and  made  between 
Ab.salom  Francis,  Richard  [111]  Powning,  Matthew  Francis,  John  Heniy  Joseph 
Howell  and  William  Davey,  of  the  one  part,  and  Henry  Francis,  of  the  other  part, 
in  consideration  of  the  £2000  therein  expresised  to  be  paid  by  Henry  Francis  to- 
Absalom  Francis,  Richard  Powning,  Matthew  Francis,  John  Henry  Joseph  Howell 
and  William  Davey,  certain  leasehold  hereditaments  were  demised  unto  Henry  Francis, 
his  executors,  administrators  and  assigns,  for  the  residue  of  a  term  of  ninetj^-nine  j'ears, 
except  the  last  two  days  thereof,  for  securing  the  repayment  of  £2000  and  interest, 
and  the  deed  contained  a  power  of  sale. 

The  Defendants,  Absalom  Francis  and  Henry  Francis,  by  their  joint  answer, 
admitted  (as  the  fact  was)  that  the  sum  of  £1000,  secured  by  the  first-mentioned 
mortgage,  and  the  sum  of  £1746,  10s.  4d.,  part  of  the  £2000  secured  by  the  secondly- 
mentioned  mortgage,  were  part  of  the  residuary  personal  estate  of  the  testator, 
AVilliam  Francis,  which  had  come  to  the  hands  of  Henry  Francis  as  one  of  the  executors 
and  trustees  of  the  will ;  and  they  also  admitted  that  the  clear  residuary  estate  of  the 
testator  come  to  the  hands  of  the  said  Defendant,  including  those  sums,  amounted 
to  £3246,  10s.  4d. 

By  an  order  made  in  the  causes  on  the  motion  of  William  Francis  on  the  31st  of 
January  184.5,  it  was  ordered  that  the  Defendant  Henry  Francis  should,  on  or  before 
the  first  day  of  the  then  next  Easter  term,  or  thereafter  within  a  week  of  service  of  the 
order,  pay  into  the  bank,  with  the  privity  of  the  Accountant-General,  to  the  credit  of  the 
cause  £3246,  10s.  4d.,  admitted  by  the  answer  of  the  two  Defendants  to  be  the  amount- 
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of  the  clear  residue  of  the  personal  estate  of  the  testator  come  to  their  hands, 
together  with  another  sum  therein  mentioned  ;  such  sums  to  be  invested,  and  the 
dividends  thereof  from  time  to  [112]  time  accumulated,  subject  to  the  fuither  order 
of  the  Court. 

By  the  decree  made  at  the  hearing  on  the  •26th  of  November  18+G,  the  usual 
accounts  were  ordered  to  be  taken  of  the  estate  and  effects  of  the  testator,  and  the 
Master  was  to  be  at  liberty  to  state  any  circumstances  specially  as  to  any  investment 
or  investments  of  an}'  part  of  the  testator's  estate. 

The  order  of  the  31st  of  January  1845  was  duly  served,  but  no  part  of  the 
,£3246,  10s.  4d.  had  been  paid  by  Henr^'  Francis  into  the  bank. 

In  January  1845,  the  Defendant  Absalom  Francis,  and  William  Davey  and 
Matthew  Francis  were  duly  declared  bankrupts. 

The  Chester  and  Holyhead  Kailway  Company  took,  for  the  purposes  of  their 
railway,  part  of  the  hereditaments  comprised  in  the  two  mortgages,  and  the  purchase 
and  compensation  monies  payable  by  them  to  Henry  Francis  were  adjusted  at  £500. 
Henry  Francis  executed  a  conveyance  of  these  hereditaments  to  the  company  but  did 
not  deliver  the  conveyance  to  them. 

On  the  5th  of  February  1846,  Henry  Francis,  in  pursuance  of  his  power  of  sale 
under  the  secondly  above-mentioned  mortgage,  contracted  to  sell  to  John  Evans 
Humphreys,  for  £500,  the  leasehold  hereditaments  comprised  in  that  security,  except 
those  taken  by  the  railway  company.  Mr.  Humphreys  afterwards  contracted  with 
the  parties  interested  for  the  purchase  of  the  inheritance  of  the  mortgaged  heredita- 
ments, and  for  the  application  of  the  purchase-money  in  payment  of  the  mortgages. 

In  November  18-t8,  a  conveyance  of  the  hereditaments  [113]  unto  and  to  the  use 
of  Mr.  Humphreys,  his  heirs,  appointees,  and  assigns,  was  executed,  but  it  had  not 
been  delivered  to  Mr.  Humphreys. 

By  an  order  made  in  the  causes  on  the  14th  of  June  1851,  on  the  petition  of  the 
Plaintiff,  it  was  ordered  that  Mr.  Humphreys  should  be  at  liberty,  on  or  before  the 
25th  of  July  then  next,  to  pay  into  Court  to  the  credit  of  the  first  above-mentioned 
cause  the  sum  of  £905,  subject  to  the  further  order  of  the  Court ;  and,  upon  such 
payment  being  made,  it  was  ordered  that  the  Defendant,  Henry  Francis,  should  deliver 
up  to  Mr.  Humphreys  the  conveyance  of  the  property  executed  as  above-mentioned, 
and  all  other  deeds,  papers  and  writings  relating  to  the  hereditaments  in  his  posses- 
sion or  power ;  and  it  was  ordered  that  the  Chester  and  Holyhead  Railway  Company 
should  be  at  liberty,  on  or  before  the  27th  day  of  July  then  next,  to  pay  into  Court, 
to  the  credit  of  the  first-mentioned  cause,  the  sum  of  £500,  together  with  the  sum  of 
£41,  13s.  4d.  the  amount  of  interest  thereon.  And,  on  such  last-mentioned  payment 
being  made,  it  was  ordered  that  the  Defendant,  Henry  Francis,  should  deliver  up  to 
the  railway  company  the  conveyance  to  them,  and  instead  of  the  sum  of  £3246,  10s. 
4d.  (the  amount  directed  by  the  order  of  the  31st  of  January  1845,  to  be  paid  into 
the  bank  to  the  credit  of  the  cause),  it  was  ordered  that  the  Defendant  Henry  Francis 
should,  within  a  week  after  service  of  the  now  stating  order,  pay  into  Court,  £1796, 
10s.  4d.,  subject  to  further  order;  and  it  was  ordered  that  the  several  sums  when 
paid  in  should  not  be  paid  out  without  notice  to  Messrs.  Hichens  &  Son,  Mr. 
Humphreys  and  the  railway  company. 

Messrs.  Hichens  &  Son  had  acted  as  solicitors  for  the  Defendants,  Henry  Francis 
and  Absalom  Francis,  in  the  causes,  and  claimed  to  have  a  lien  on  the  deeds  for  [114] 
certain  costs  alleged  to  be  due  to  them  from  Henry  Francis,  and  for  monies  alleged 
to  have  been  advanced  to  him  by  them  or  one  of  them. 

William  Hichens  acted  as  such  solicitor  in  putting  in  the  answer  of  the  Defend- 
ants, Henry  Francis  and  Absalom  Francis,  wherein  they  made  the  admissions  above 
stated. 

The  Master  found  that  there  was  not  any  debt  remaining  due  and  owing  from  the 
estate  of  the  testator. 

By  an  order  of  Vice-Chancellor  Parker,  on  the  petition  of  William  Francis  and 
Alice  Francis,  dated  the  17th  of  January  1852,  after  expressing  that  the  Court  was 
of  opinion  that  William  Hichens  and  William  Hichens  the  younger  had  no  lien  on 
the  deeds  and  conveyances  in  the  petition  mentioned  as  against  William  Francis  and 
Alice  Francis,  it  was  ordered  that  William  Hichens  and  William  Hichens  the  younger 
should,  within  fourteen  days  after  service  of  that  order,  produce  and  leave  in  the 
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office  of  the  Master  upon  oath  all  the  conveyances  and  deeds,  papers  and  writings  in 
their  custody  or  power  relating  to  the  pieniises  in  the  petition  mentioned. 

On  the  28th  of  February  1852,  William  Hichens  and  William  Hichens  the 
younger  presented  their  petition  of  appeal  from  this  order,  and  it  was  this  appeal 
which  raised  the  question  of  jurisdiction,  as  to  which  the  case  is  reported,  ante,  vol. 
ii.  p.  27.  15y  the  order  then  made,  it  was  expressed  that  their  Lordships,  being  of 
opinion  that  the  Petitioners  William  Hichens  and  William  Hichens  the  younger 
jointly,  and  ^^'illiam  Hichens  severally,  had  a  lien  for  the  debts  respectively  due  to 
[115]  them  jointly,  and  to  William  Hichens  severally,  from  the  Defendant,  Henry 
Francis,  on  such  interest,  if  any,  as  the  Defendant,  Henry  Francis,  had  in  the  £1446, 
l.'is.  4(1.  cash  in  the  bank  on  the  credit  of  the  first-mentioned  cause,  the  Court  ordered 
that  so  much  of  the  Bank  annuities  directed  to  be  purchased  by  the  order  of  the  17th 
of  January  1852,  with  the  residue  of  the  said  cash,  after  the  payments  by  the  said 
order  directed,  as  should  be  purchased  with  the  sum  of  £600  part  thereof,  should  not 
be  sold,  transferred  or  otherwise  disjwsed  of  without  notice  to  the  Petitioners,  William 
Hichens  and  William  Hichens  the  younger :  and  it  was  ordered  that  such  lien  (if 
any)  as  William  Hichens  and  William  Hichens  the  younger,  or  either  of  them,  had 
upon  the  deeds  and  documents  in  the  order  mentioned  or  referred  to,  as  against  the 
Defendant,  Alice  Francis,  and  the  Plaintiff,  or  either  of  them,  should  be  made  good 
out  of  the  Bank  annuities  so  to  be  purchased  with  the  said  .sum  of  £600  ;  and  it  was 
ordered  that  it  should  be  referred  to  the  Master  to  inquire  and  state  to  the  Court 
whether,  as  between  William  Hichens  and  William  Hichens  the  younger,  or  either 
of  them,  on  the  one  hand,  and  the  Defendant,  Alice  Francis,  and  the  Plaintiff  on  the 
other  hand,  William  Hichens  and  William  Hichens  the  younger,  or  either  of  them, 
had  any  lien  on  the  deeds  and  documents  in  the  order  mentioned  or  referred  to,  and 
if  so,  for  any  and  what  amount,  and  under  what  circumstances.  And  the  now- 
stating  order  was  to  be  without  prejudice  to  any  question  of  lien  as  between  the 
Petitioners,  or  either  of  them,  and  the  Defendant,  Absalom  Francis,  or  his  assignees. 

On  the  27th  of  February  1854,  the  Master  made  his  report,  and  found  that  as 
between  William  Hichens  and  William  Hichens  the  younger  on  the  one  hand,  and 
the  Defendant,  Alice  Francis,  and  the  Plaintiff  on  the  other  [116]  hand,  William 
Hichens  and  William  Hichens  the  younger  had  a  lien  on  the  deeds  and  documents 
for  the  amount  of  their  bill  of  costs  in  and  about  the  sales  of  the  property  comprised 
in  the  mortgages  of  the  22d  of  October  1841,  so  far  as  such  sales  were  conducted  by 
them.  The  Master  found  that  their  costs  had  been  taxed  by  the  taxing  master  at 
£27,  16s.  4d.,  which  sum  the  Master  therefore  found  was  the  the  amount  for  which 
Messrs.  Hichens  &  Son  had  such  lien  as  aforesaid  under  the  circumstances  therein- 
before mentioned. 

Neither  party  being  satisfied  with  this  finding,  two  petitions  were  presented,  one 
by  the  Plaintifl"  and  Alice  Francis  praying  that  it  might  be  declared  that,  as  between 
William  Hichens  and  William  Hichens  the  younger,  or  either  of  them,  on  the  one 
hand,  and  the  Petitioners  on  the  other  hand,  the  said  William  Hichens  and  '\\'illiam 
Hichens  the  younger,  or  either  of  them,  had  no  lien  on  the  deeds  and  documents  in 
the  order  of  the  17th  of  January  1852  mentioned  or  referred  to,  or  that  it  might  be 
referred  back  to  the  Master  to  review  his  report  as  to  the  said  lien  and  the  amount 
thereof  (if  any) ;  the  other,  which  was  that  of  Messrs.  Hichens  &  Son,  praying  that 
the  report  might  be  reviewed  as  to  .so  much  as  certified  that,  as  between  the  Peti- 
tioners on  the  one  hand,  and  the  Defendant,  Alice  Francis,  and  the  Plaintiff  on  the 
other  hand,  the  Petitioners  had  not  nor  had  either  of  them  any  other  lien  on  the  deeds 
and  documents  in  the  said  order  mentioned  or  referred  to;  and  that  it  might  be 
declared  that  the  Petitioners  had  such  lien  in  respect  of  the  sum  of  £253,  9s.  8d.,  the 
proper  monies  of  Henry  Francis  ;  and  that  the  sum  of  £253,  9s.  8d.  might  be  ordered 
to  be  paid  to  the  Petitioners  out  of  the  fund  in  Court ;  and  that  the  sum  of  £27,  16s. 
4d.,  and  also  the  costs  of  the  order  of  the  26th  of  March  1852,  and  of  the  proceedings 
thereon,  and  of  that  application,  might  be  [117]  ordered  to  be  paid  to  the  Petitioners 
out  of  the  fund  in  Court. 

Mr.  Wigram  and  Mr.  J.  V.  Prior,  in  support  of  the  petition  of  William  Francis 
and  Alice  P>ancis,  cited  SHcknei/  v.  Sewell  (1  Myl.  &  Cr.  8) ;  Blwmlen  v.  Desart  (2  Dr. 
it  War.  405) ;  Mole^vorth  v.  llohhins  (2  Jo.  &  Lat.  358) ;  I'eUi/  v.  Wathen  (1  De  G.  M. 
iV  (t.  16) ;  and  contended  that,  as  the  fund  in  Court  was  much  le.ss  than  the  amount 
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due  from  Henry  Francis  to  these  Petitioners,  and  the  deficiency  arose  from  his  com- 
mitting a  breach  of  trust,  Heury  Francis  could  claim  nothing  in  respect  of  his  costs, 
and  that  Messrs.  Hichens  &  Son  could  be  in  no  better  position. 

They  also  referred  to  Baker  v.  Henderson  (4  Sim.  27) ;  Bell  v.  Taylor  (8  Sim. 
216). 

Mr.  Daniell  and  Mr.  W.  A.  Collins,  for  Messrs.  Hichens  &  Son.  Even  if  this 
suit  had  been  framed  so  as  to  adopt  and  to  seek  the  benefit  of  the  mortgages,  and 
they  had  been  realized  in  the  suit  under  the  direction  of  the  Court,  the  costs  of  the 
realization  would  have  been  the  first  charge  upon  the  proceeds.  Nor  is  the  right  of 
the  solicitors  restricted  to  the  extent  of  that  of  Henry  Francis,  for  a  solicitor,  who 
recovers  a  fund,  acquires  thereby  a  lien  upon  it  for  his  costs  as  against  those  who  take 
advantage  of  his  exertions  in  its  recovery.  CJiestcr  v.  Bolfe  (4  De  G.  M.  &  G.  798). 
But  the  suit  in  this  case  is  not  in  the  nature  of  a  foreclosure  suit.  It  is  an  adminis- 
tration suit.  One  of  the  incidents  to  the  nature  of  such  a  suit  is,  that  the  costs  of 
[118]  realizing  the  assets  should  be  paid  out  of  their  proceeds  ;  Armstrong  v.  Stwer 
(14  Beav.  535);  Bri/anf  v.  Blackwell  (15  Beav.  44).  Pelly  v.  Jf'athen  (1  De  G.  M.  & 
G.  16)  is  cited  on  the  other  side;  but  even  there  one  of  your  Lordships  doubted 
whether,  as  regarded  the  costs  of  obtaining  the  conveyance,  the  solicitors  had  not  a 
lien  on  the  deeds.  And  in  Blunden  v.  Desart  (2  Dr.  &  War.  423),  also  cited  against 
us,  Lord  St.  Leonards  said,  "  I  agree  with  Lord  Cottenham,  that  it  requires  a  strong 
case  to  induce  the  Court  to  take  the  papers  from  the  solicitor,  without  actual  payment 
to  himself  of  the  demand  ;  Richards  v.  Plaiel  (Cr.  &  Ph.  79)."  Suppose  a  defaulting 
trustee  to  send  deeds  relating  to  the  trust  by  a  carrier,  would  the  carrier's  lien  on  the 
deeds  be  affected  by  the  breach  of  trust?  In  Groom  v.  Booth  (1  Drew.  548),  (a  case 
resembling  the  present,  which  was  lately  decided  by  Vico-Chancellor  Kindersley),  one 
trustee  sold  out  stock  with  the  concurrence  of  the  other,  to  whom  he  gave  a  security 
for  its  replacement :  the  former  became  bankrupt,  and  an  order  for  sale  was  obtained 
from  the  Court  of  Bankruptcy,  directing  the  costs  of  the  sale  to  be  paid  out  of  the 
proceeds.  The  purchaser  objected  to  complete,  on  the  ground  that  this  would  be  a 
breach  of  trust,  but  the  Vice-Chancellor  said  that  it  was  right  and  just  that  the  costs 
of  the  petition  should  be  paid  out  of  the  trust  fund  ;  and  His  Honour  decided  that 
the  Commissioner  had  jurisdiction,  and  had  made  a  proper  order  in  directing  the  sale, 
and  in  directing  the  costs  to  be  paid  out  of  the  trust  fund. 

They  also  cited  Joyce  v.  De  Moylens  (2  Jo.  &  Lat.  374) ;  Daines  v.  Vernon  (6  Q. 
B.  443). 

Mr.  Wigram  was  not  heard  in  reply. 

[119]  The  Lord  Justice  Knihht  Bruce.  Considering  the  position,  conduct 
and  liability  of  Mr.  Henry  Francis,  and  the  notice — the  knowledge  that  Messrs. 
Hichens  all  along  had — I  apprehend  it  to  be  clear  that  we  must  deal  with  the  contention 
between  the  two  sets  of  Petitioners  before  us  as  if  the  documents,  represented  for 
every  present  purpose  by  the  fund  now  in  Court,  had  been  in  the  hands  of  Mr. 
Henry  Francis  during  the  whole  time  that  they  were  in  the  hands  of  Messrs.  Hichens, 
whose  right  (if  any)  against  the  other  Petitioners,  or  either  of  them,  cannot  be  more 
or  greater  than  that  (if  any)  of  Mr.  Henry  Francis.  But  the  debt  from  that  gentleman 
to  Mrs.  Francis  and  the  Plaintiff,  created  by  the  breach  of  trust  committed  as  to  the 
testator's  estate,  has  not  been  satisfied.  It  remains  (as  I  understand  the  matter),  and 
will  (after  crediting  Mr.  Henry  Francis  with  the  fund  in  Court  as  a  payment  by  him) 
remain  unsatisfied  to  an  extent  exceeding  the  utmost  amount  now  claimed  by  Messrs. 
Hichens.  Accordingly  they  have  not,  in  my  opinion,  nor  has  either  of  them,  legally 
or  equitably,  a  just  demand  or  lien  upon  that  fund,  or  any  part  of  it. 

I  may  add  that,  in  my  opinion,  the  result  would  be  the  same  if  it  could  be  said 
that  Messrs.  Hichens,  knowing  as  they  did  the  facts,  had  held  the  documents  as  the 
solicitors  of  Absalom  Francis  as  well  as  of  Henry  Francis,  for  Absalom  Francis  was  a 
party  to  the  breach  of  trust,  and  was  Henry's  mortgagor,  to  say  nothing  of  Absalom 
not  having  been  shewn  to  have  obtained  his  certificate. 

The  second  petition  of  Messrs.  Hichens  must,  therefore,  be  dismissed  with  costs. 
They  must  pay  the  costs  of  their  former  petition,  and  the  costs  in  the  Master's  [120] 
office,  and  the  costs  also  of  the  petition  of  the  Plaintiff,  and  Mrs.  Francis,  except  so 
far  as  the  last-mentioned  costs  have  been  increased  by  the  circumstance  of  the  Master's 
conclusion  having  been,  that  Messrs.  Hichens,  or  one  of  them,  had,  to  some  extent, 
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a  lieu  or  (Ipmand,  available  in  this  dispute.  Neither  of  those  two  gentleman  can 
have  anj'  portion  of  the  fund. 

TiiK  Lord  Justigk  Turner.  The  case  stands  thus :— Trust  money  was  lent 
upon  mortgage  .securities  in  breach  of  trust.  One  of  the  trustees  was  ordered  to 
pay  into  Court  the  whole  amount  of  the  trust-money.  He  proceeded  to  realize  the 
securities.  The  purchase-money  arising  from  this  realization  has  been  paid  into 
Court.  The  question  is,  whether  the  Court  ought  to  direct  the  expenses  of  sale  to  be 
discharged  out  of  the  money  so  paid  in.  In  order  to  answer  this  question  we  must 
inquire,  what  was  the  position  of  the  trustee  1  It  was  this,  he  held  the  mortgage, 
subject  to  the  lien  of  his  cestuis  qve  tnistent  upon  it,  to  the  extent  of  the  misapplied 
trust  fund,  and  could  take  no  benefit  from  the  security  until  the  lien  was  satisfied. 
His  solicitors  could  be  in  no  better  position  than  himself.  It  is  said,  however,  that 
the  costs  of  realizing  the  securities  would  have  been  allowed,  if  they  had  been 
realized  in  the  suit.  I  take  it,  however,  to  be  clear  that  they  would  not,  and  that 
the  costs  would,  in  that  case,  have  been  ordered  to  be  paid  by  the  trustee. 

It  is  next  said,  that  the  ce4uis  que  tnistent  have  abandoned  their  lien  by  the  frame 
of  the  suit,  by  which  they  do  not  seek  to  follow  the  trust-money  or  to  adopt  the 
investment,  and  by  their  having  obtained  an  order  that  the  trustee  should  pay  the 
money  personally.  But  all  that  this  amounts  to  is,  that  the  parties  have  tried  to 
enforce  their  remedy  again^  the  trustee  personally.  Such  [121]  a  proceeding  does 
not  operate  as  a  destruction  of  the  lien  of  the  cestuis  que  tnistent  on  the  security  on 
which  the  trust-money  has  been  invested,  if  he  has  been  able  to  recover  from  the 
trustee  personally. 

The  case  of  Groom  v.  Booth  (1  Drew.  548)  has  been  relied  upon  on  the  part  of  the 
solicitors.  That,  however,  was  not  a  case  in  which  trust-money  had  been  advanced 
upon  a  security.  The  security  was  given  to  the  trustee  personally  as  an  indemnity, 
and  the  Vice-Chancellor  there  says,  "  Was  this  transaction  an  investment  of  the  trust- 
monies  on  the  security  of  the  property  in  question  ?  I  think  it  was  not.  It  was 
not  an  investment  of  the  trust-money  at  all."  And  in  another  part  of  the  judgment. 
His  Honour  says,  with  reference  to  the  application  of  the  produce  of  the  sale,  in 
paying  the  costs  of  a  petition  in  bankruptcy  for  a  realization  of  the  security,  "  Now, 
I  do  not  see  how  that  would  be  a  misappropriation  of  the  money,  even  if  the  trans- 
action had  been  an  investment  of  the  trust-money  on  the  security  of  the  mortgage  ; 
for  if  it  was  the  necessary  and  legal  course  of  proceeding  to  apply  to  the  Court  of 
Bankruptcy  to  realize  the  estate,  it  would  not  be  a  breach  of  trust  for  that  Court  to 
order  the  costs  to  be  paid  out  of  the  fund.  But  it  was  simply  an  indemnity,  and  it 
was  therefore  right  and  just  that  the  costs  of  the  petition  should  be  paid  out  of  the 
trust  fund,  and  it  will  be  no  breach  of  trust  to  make  that  application  of  a  portion  of 
it."  All  that  His  Honour  meant  by  that  was,  that  an  application  was  necessary  to 
be  made  to  the  Court  of  Bankruptcy  for  the  purpose  of  realizing  the  security,  and 
that  the  order  must  be  obtained  subject  to  the  rule  adopted  in  bankruptcy  in  such 
cases. 


[122]     BoosEY  «i.  Gardener.     Before  the  Lords  Justices.     March  23,  27,  1854. 

A  testatrix  bequeathed  the  interest  of  long  annuities  to  her  sisters,  and  in  case  of 
one  or  both  of  their  deaths  before  hers,  gave  "  the  whole  of  interest  in  long 
annuities  "  to  her  brother  for  life.  At  his  death,  half  of  the  interest  she  gave  to 
a  daughter  of  the  brother  till  she  attained  twenty-one,  and  "  then  to  receive  half 
the  capital."  Likewise  the  testatrix  bequeathed  to  a  son  of  her  brother  the  other 
half.  Held,  on  the  construction  of  the  whole  will,  that  the  bequests  to  the  niece 
and  nephew  were  not  contingent  upon  the  sisters'  deaths  in  the  testatrix's  lifetime. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls  on  a  special  case 
submitted  to  the  Court  to  determine  the  construction  of  the  will  of  Ann  Evans,  dated 
the  2d  of  March  1831,  of  which  the  following  were  the  material  portions  : — "First, 
I  will  and  bequest  to  my  brother,  Samuel  Boosey,  if  living,  the  interest  of  my 
property  in  the  three-and-a-half  per  cents.  If  not  living  at  my  decease,  I  will  and 
bequest  the  interest  of  that  property  to  my  niece,  Elizabeth  Stone  (my  sister,  Mary 
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Stone's,  daughter),  for  her  natural  life.  In  case  of  her  leaving  child  or  children,  that 
property  to  be  divided  between  them  at  her  decease.  I  likewise  will  and  bequest  to 
my  niece,  Elizabeth  Perry  (my  brother,  Samuel  Boo.sey's,  daughter),  £.50,  to  be  paid 
her  £10  per  year  for  five  years  after  the  decease  of  my  sister,  Sarah  Fahy,  from  the 
long  annuities,  or  any  other  stock  that  my  executors  may  thought  proper  to  removed 
it  to.  I  likewise  will  and  bequest  to  my  sister,  Sarah  Fahy,  and  my  sister,  Mary 
Stone,  the  interest  of  my  property  in  the  long  annuities,  jointly  for  their  natural 
lives,  to  be  paid  them  half-yearly  as  received.  ''In  case  of  one  or  both  of  their  deaths 
before  mine,  I  will  and  bequest  the  whole  of  interest  in  long  annuities  to  my  brother, 
John  Boosey,  for  his  natural  life."  At  his  death,  half  of  the  interest  I  will  and  bequest 
to  my  niece,  Ann  Elizabeth  Boosey,  my  brother,  John  Boosey's,  daughter,  to  help 
bring  her  up  till  she  attain  the  age  of  twenty-one  years,  then  to  receive  half  the 
capital ;  I  likewise  leave  her  my  watch  and  seals  ;  likewise  I  will  and  bequest  to  my 
nephew,  Samuel  John  Boosey,  my  brother,  John  Boosey's,  [123]  son,  if  not  further 
family,  the  other  half ;  in  case  of  further  family,  to  be  divided  between  them  at  the 
age  of  twenty-iive  years,  not  dividing  the  half  I  have  left  to  my  niece,  Ann  Elizabeth 
Boosey ;  it  is  my  will  that  she  receive  the  one-half.  In  case  of  my  niece,  Elizabeth 
Stone,  leaving  no  child,  that  capital  shall  return  to  my  brother,  John  Boosey's, 
children.  I  likewise  leave  my  dear  brother,  John  Boosey,  and  Mr.  John  Gardener, 
of  22  Queen  Street,  Bryanstone  Square,  my  executorss  beg  their  acceptance,  of  £10 
each  for  their  trouble.  After  my  death,  if  my  executors  think  proper  to  remove  the 
property  from  the  long  annuities  to  any  other  stock,  I  give  them  full  power  so  to  do." 

The  testatrix  died  on  the  24th  of  January,  1840.     " 

Her  only  next  of  kin,  living  at  her  decease,  were  her  two  brothers,  Samuel  Boosey 
and  John  Boosey,  and  her  two  sisters,  Sarah  Fahy  and  Mary  Stone. 

One  of  the  questions  for  the  opinion  of  the  Court  was,  whether,  as  neither  of 
the  testatrix's  sisters,  Sarah  Fahy  and  Mary  Stone,  died  in  the  testatrix's  lifetime, 
the  long  annuities  (except  as  to  the  respective  life  interests  therein  of  Sarah  Fahy  and 
Mary  Stone)  were  undisposed  of  by  her  will. 

Mr.  Koundell  Palmer  and  Mr.  W.  W.  Cooper,  for  Amelia  Elizabeth  Boosey, 
referred  to  Key  v.  Key  (4  De  G.  M.  &  G.  73);  Douftij  v.  Later  (14  Jur.  188); 
Lcfhieullicr  v.  Tracey  (3  Atk.  774);  Pearsall  v.  Simpson  (15  Ves.  29);  Nappei\\. 
Sanders  (Fearne,  Cont.  Rem.  21) ;  Hmion  v.  iniittaker  (1  T.  R.  346). 

[124]  Mr.  Lloyd  and  Mr.  C.  Hall,  for  the  next  of  kin,  argued  in  favour  of 
intestacy. 

Mr.  Hitchcock  and  Mr.  Mackeson  appeared  for  other  parties. 

Mr.  R.  Palmer,  in  reply. 

Judgment  reserved. 

March  27.  The  Lord  Justice  Turner.  The  sole  question  which  we  are  called 
upon  in  this  case  to  determine  is,  whether  the  interests  of  the  Appellants  Amelia 
Elizabeth  Boosey  and  Samuel  John  Boosey,  the  children  of  John  Boosey,  in  the  long 
aimuities  disposed  of  by  this  will,  are  contingent  upon  the  testatrix's  sisters,  Sarah 
Fahy  and  Mary  Stone,  or  one  of  them,  dying  in  her  lifetime.  Whether  the  disposi- 
tion of  the  long  annuities  is  contingent,  so  far  as  John  Boosey  himself  is  concerned, 
is  not  brought  under  our  consideration. 

It  is  not  disputed  that  the  disposition  in  question,  if  construed  to  depend  upon 
the  contingency  referred  to,  would,  so  far  as  appears  upon  the  face  of  the  will,  be 
merely  capricious  ;  but  it  was  truly  said  that  this  Court,  if  it  is  satisfied  that  such 
was  the  intention  of  the  testatrix,  is  not  the  less  bound  to  carry  it  into  effect  because 
it  may  have  been  capricious.  It  is  the  privilege  of  testators  to  be  capricious  if  they 
please  ;  and  it  was  well  observed  by  Mr.  Hall,  that  dispositions,  apparently  capricious, 
may  in  some  cases  have  their  foundation  in  circumstances  unknown  to  the  Court,  but 
which  might  be  sufficient,  at  all  events  in  the  opinion  of  the  testator,  to  render  the 
disposition  reasonable.  In  cases  of  this  [125]  nature,  therefoi'e,  the  Court  must  be 
guided  by  the  words  of  the  will ;  but  it  must  look  to  the  whole  will,  so  far  as  it  bears 
upon  the  subject,  and  not  merely  to  any  particular  expression  contained  in  it ;  and  it 
must,  as  in  other  cases,  be  careful  that  the  particular  expressions  of  the  will  are 
applied  only  to  the  subjects  to  which  they  were  intended  to  refer. 

In  this  case  I  am  not  prepared  to  say  that  if  the  question  had  related  solely  to 
the  interest  of  Amelia  Elizabeth  Boosey,  and  had  depended  only  on  the  disposition 
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ill  her  favour  immediately  following  upon  the  disposition  in  favour  of  John  Boosey, 
the  interest  of  Amelia  Elizabeth  Boosey  might  not  properly  be  held  to  have  depended 
upon  the  contingency  ;  but  I  find  in  the  ulterior  part  of  this  will  the  following  dis- 
position, "Likewise,  I  will  and  bequest  to  my  nephew,  Samuel  John  Boosey,  my 
brother,  John  Boosey 's  son,  if  not  further  family,  the  other  half." 

This  disposition  cannot,  I  think,  upon  the  sound  construction  of  this  will,  and 
having  regard  to  the  authorities  which  were  referred  to,  be  held  to  be  governed  by 
the  words  of  contingency  so  far  as  Samuel  John  Boosey  is  concerned  ;  and  if  it  is  not 
so  governed  as  to  him,  I  think  that  neither  can  the  disposition  in  favour  of  Amelia 
Elizabeth  Boosey  be  so  governed,  for  the  two  dispositions  are  connected  together  and 
form  part  of  one  scheme,  and  there  is  upon  the  face  of  the  will  an  evident  preference 
in  favour  of  Amelia  Elizabeth  Boosey. 

My  opinion,  therefore,  is,  that  the  declaration  contained  in  this  decree  must  be 
altered,  and  that  it  must  be  declared  that  the  interest  of  Amelia  Elizabeth  Boosey 
and  Samuel  John  Boosey  did  not  depend  upon  the  con-[126]-tingency  of  the  sisters, 
or  one  of  them,  surviving  the  testatrix ;  but  this  declaration,  so  far  as  Samuel  John 
Boosey  is  concerned,  must  be  without  prejudice  to  any  question  as  to  the  validitj'  of 
the  disposition  in  his  favour  in  any  other  respect. 

The  Lord  Justice  Knight  Bruce  concurred. 


[126]     Jennings  v.  Broughton.     Before  the  Lords  Justices.     Dec.  8,  9,  10,  20, 

21,  1853;  March  30,  1854. 

[S.  C.  17  Beav.  234 ;  23  L.  J.  Ch.  999.     See  Jberamm  Iron  JFmks  v.  JFickens,  1868, 
L.  R.  5  Eq.  506  ;  Smiih  v.  Chadwick,  1882,  20  Ch.  D.  67.] 

Misrepresentations,  to  constitute  sufficient  grounds  for  setting  aside  a  purchase,  must 
be  material,  as  being  of  such  a  nature  as,  if  true,  to  add  to  the  value,  must  not  be 
evidently  merely  conjectural  statements,  and  must  be  made  without  a  belief  in 
their  truth  or  without  reasonable  grounds  for  such  a  belief. 

Where  advertisements  for  the  sale  of  shares  in  a  mine  had  been  issued  containing 
unfounded  statements,  but  the  purchaser  had  not  relied  upon  them,  and  had  had 
opportunities  of  judging  of  their  accuracy  :  Held,  that  he  was  not  entitled  by 
reason  of  them  to  have  the  contract  rescinded. 

In  suits  to  rescind  contracts  for  fraud,  particularly  where  the  subject  is  of  variable 
value,  it  is  the  duty  of  the  Plaintiff  to  put  forward  his  complaint  at  the  earliest 
possible  period. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls.  The  case  is 
reported  below,  in  the  17th  Volume  of  Mr.  Bea van's  Reports,  page  234.  The  facts 
appear  sufficiently  from  that  report  and  the  judgments. 

Mr.  Willcock,  Mr.  "\V.  M.  James,  and  Mr.  W.  H.  Harrison,  were  for  the 
Appellant. 

Mr.  Roundell  Palmer,  Mr.  Kenyon,  and  Mr.  Giffard,  for  the  Respondents. 

Mr.  Willcock,  in  reply. 

[127]  The  following  cases  were  cited — Harvei/  v.  Young  (Yelv.  20) ;  Ekins  v. 
Tresham  (1  Lev.  102);  Lysneij  v.  Selhy  (2  Ld.  Raym.  1118;  1  Salk.  211  ;  S.  C.  nom. 
liisney  v.  Selhy);  ParuKon  v.  //afeon,  (Cowp.  785):  Pasleii  v.  Freeman  (3  T.  R.  51); 
Schneider  v.  Heath  (3  Campb.  506) ;  Edwan/s  v.  M'Leai/  (2  Swanst.  287  ;  Sir  G.  Coop. 
308) ;  Jttwood  v.  Small  (6  CI.  &  Fin.  232 ;  Younge,  460) ;  Cornfoot  v.  Fowke  (6  M.  & 
W.  358) ;  IFikm  v.  Fuller  (3  Q.  B.  68) ;  irUde  v.  Gibson  (1  H.  of  L.  Ca.  605 ;  Sir  E. 
Sugden  on  Law  of  Prop.  614) ;  Reynell  v.  Sj/rue  (1  De  G.  M.  &  G.  691) ;  Gerhard  v. 
Eales  (2  Ell.  &  Bl.  476) ;  Gordon  v.  Gwdon  {3  Swanst.  400) ;  Budd  v.  Fairmaner  (8 
Bing.  52);  Burrows  v.  Lock  (10  Ves.  470);  Bayhi  v.  Merrel  (Cro.  Jac.  386);  Lmvndes 
v.  Lane  (2  Cox,  363) ;  Dyer  v.  Hargrare  (10  Ves.  505) ;  Bree  v.  Holhech  (Doug.  655) ; 
Haycraft  v.  Creasii  (2  East,  92);  Parkinson  v.  Lee  (2  East,  314);  Legge  v.  Croker  (1  B. 
&  B.  506);  Foster  v.  Charles  (7  Bing.  106);  Freeman  v.  Baker  (SB.  &  Ad.  797); 
inison  v.  Short  (6  Hare,  366) ;  and  the  following  passages  from  the  Digest  and 
Codex  : — "  Ipse  (Labeo)  sic  definiit  dolum  malum  esse  omnem  calliditatem  fallaciam 


i 


6  DE  O.  M.  *  O.  X28.  JENNINGS    V.    BROUGHTON  819 

niachinatioiiem,  ad  circuniveiiiendum,  fallendum,  decipiendum  altenim,  adhibitam. 
Labeonis  definitio  vera  est  (Dig.  lib.  iv.  tit.  iii.  s.  i.)."  "Fraudis  interpretatio  semper 
in  jure  civili,  non  ex  eveiitu  duntaxat,  sed  ex  consilio  quoqiie  desideratur  (Dig.  lib.  1. 
tit.  xvii.  s.  Ixxix.)."  "  Dolum  ex  iiidiciis  per.spicuis  probari  convenit  (Cod.  lib.  ii.  tit. 
xxi.  s.  6)."  "Quod  venditor,  ut  comraendet,  dicit  sic  habendum,  quasi  neque  dictum 
neqne  promissum  est  (Dig.  lib.  iv.  tit.  iii.  s.  x.xxvii.)." 

Judgment  reserved. 

[128]  iVairh  30.     The  Lord  Justice  Knight  Bruce. 

This  cause  (which,  produced  in  the  principality  of  Wales,  is  not  without  some 
marks  of  its  domicil  of  origin)  was  instituted  in  the  year  1851,  for  setting  aside 
certain  sales,  made  to  the  Plaintitl',  and  obtaining  accordingly  a  return  of  his  purchase- 
money,  with  interest ;  the  ground  of  the  relief  prayed  being  certain  alleged  misrepre- 
sentations of  fact,  which  he  states  to  have  been  made  to  him  by  the  Defendants,  the 
vendors,  or  under  their  authority  and  direction.  The  Defendants,  resisting  the 
demand,  put  in  answers  not  favourable  to  the  Plaintiff's  case,  which  were  replied  to, 
and  much  evidence,  oral  and  documentary,  was  adduced  on  either  side.  The  cause 
thus  constructed,  was  heard  at  sufficient  length  before  His  Honour  the  Master  of  the 
Kolls,  who,  in  June  last,  after  time  taken  to  consider  of  his  judgment,  dismissed  the 
bill  with  costs.  The  appeal  from  this  decision — an  appeal  debated  by  six  learned 
counsel  during  many  days,  not  at  less  length  nor  with  less  minuteness  before  us  than 
were  bestowed  on  the  matter  at  the  Rolls — we  are  now  to  dispose  of. 

It  appears,  that  in  the  j'ear  1850,  the  I^efendants,  having  obtained  a  grant  or 
lease  from  Lord  Powis,  dated  the  20th  of  August  in  that  year  (by  which  the  right  of 
mining  within  a  tract  of  mountain  land,  called  Craig  y  Mwyn,  in  Montgomeryshire, 
containing  veins  of  lead  ore,  the  main  or  sole  object  of  pursuit  and  attention,  was 
demised  to  the  Defendants  for  twenty-one  years  from  the  24:th  of  June  1850),  pro- 
ceeded to  the  formation  of  a  company  for  working  under  the  grant,  to  consist  of 
themselves  and  others,  who  might  be  induced  to  take  shares  in  the  undertaking. 
This  plan  having  been  carried  into  operation,  various  persons,  including  the  Plaintitt', 
did  take  shares.  The  shares  were  1600  in  the  whole,  [129]  but  many  were  retained 
by  the  Defendants.  The  Plaintiff",  at  ditl'erent  times,  between  the  commencement  of 
October  1850  and  the  end  of  January  1851,  bought  719  shares,  that  is  to  say,  714 
directly  of  the  Defendants  for  considerable  sums  of  money,  and  five  of  a  person  who 
had  acquired  them  from  the  Defendants.  These  719  shares  the  Plaintift'  alleges  that 
he  was  induced  to  purchase  by  means  of  untrue  statement  of  facts  materially  bearing 
upon  the  condition  and  value  of  the  property,  which  he  says  were  made  to  him 
individually  and  particularly,  and  also  as  one  of  the  public,  by  the  Defendants  and, 
under  their  authority,  by  Mr.  Bell  Williams,  an  agent  of  theirs — made  (the  Plaintiff 
says)  in  part  orally,  but  contained  also  (he  asserts)  in  a  report  of  Mr.  Bell  Williams, 
which,  in  fact,  was  promulgated  in  August  1850 — another  report  of  that  gentleman 
which,  in  fact,  was  promulgated  in  October  1850 — and  certain  advertisements  that, 
in  fact,  appeared  in  a  periodical  publication,  called  "The  Mining  Journal,"  in  the 
same  October  and  September  also  of  that  year. 

And  here  I  may  pause  for  the  purpose  of  mentioning  that  the  Plaintiff  is  a 
barrister,  who,  called  to  the  Bar  before  the  year  1850,  was  in  that  year  between 
thirty  and  thirty -iive  years  of  age,  and  his  letters  of  December  1850,  as  well  as  other 
circum.stances  in  proof,  shew  to  my  apprehension  plainlj'  that  he  is  a  person  whose 
intelligence  and  capacity  are  above  or  certainly  not  below  mediocrity,  and  that, 
throughout  the  years  1850  and  1851,  he  was  (to  use  a  familiar  phrase)  very  well  able 
to  take  care  of  himself.  The  Defendants  (who  inhabit  the  frontier  of  England  and 
North  Wales)  call  themselves  or  are  called  esquires,  and  have,  I  dare  say,  as  good  a 
title  to  that  designation  as  the  majority  of  those  who  use  it. 

[130]  It  appears  that  the  Plaintiff,  in  September  1850,  made  one  visit  of  inspec- 
tion to  the  mine,  and  on  the  1st  of  November  following  another  (some  of  his  shares 
having  been  taken  after  and  some  before  that  day),  and,  whether  well  informed  or 
unlearned  in  geology,  mineralogy  or  mining,  it  was  through  his  own  choice  if  he  did 
not — but  I  think  it  a  just  inference  from  the  evidence  that  he  did — on  each  of  those 
occasions  fully  inspect  and  fully  examine  the  mine,  so  far  as  physically  possible  ;  and 
it  must,  on  the  evidence,  as  I  consider,  be  taken  that,  on  both  occasions,  he  saw  there 
whatever  with  or  without  the  aid  of  lamp  or  candle  was  an  object  of  sight.     [After 
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adverting  to  the  evidence  on  the  subject  of  this  inspection,  his  Lordship  said] — I  am 
not  surprised  that  the  Master  of  the  Kolls  should  not  have  been  satisfied  that  the 
Phiintiff,  in  making  any  one  of  his  purchases,  relied  upon  any  information  beyond 
that  which  he  derived  by  means  merely  of  his  own  inspection  of  the  mine.  And  I 
consider  it  a  view  of  his  case  rather  favourable  than  unjust  to  him  to  represent  and 
treat  the  validity  and  success  or  the  weakness  and  failure  of  his  title  to  a  decree  as 
depending  on  these  three  questions  : 

First,  in  the  statements  or  representations  concerning  the  mine  that  were  published 
or  made  by  the  Defendants  and  Mr.  Bell  Williams,  or  by  any  one  or  more  of  them, 
or  in  any  one  of  those  statements  or  representations,  was  there  any  untrue  as.sertion 
material  in  its  nature,  that  is  to  say,  which,  taken  as  true,  added  substantially  to  the 
value  or  promise  of  the  mine,  and  was  not  evidently  conjectural  merely? 

In  the  second  place,  if  so,  was  any  such  untrue  assertion  published  or  made  with- 
out a  belief  in  its  truth  by  the  person  or  persons  publishing  or  making  it  ? 

[131]  And  thirdly,  if  not,  was  the  belief  entertained  without  fair  or  reasonable 
ground  ■ 

Before  proceeding  however,  to  the  consideration  of  these  questions  it  is  necessary 
to  exclude  from  them,  and  from  the  controversy  altogether,  every  assertion  (if  there 
was  an}')  which  the  visible  state  of  the  mine,  at  the  time  of  either  of  the  Plaintiff's 
two  inspections  of  it  contradicted.  The  Defendants,  whether  admitting  or  denying 
any  misrepresentation,  are  entitled  to  the  application  and  protection  of  the  principles 
on  which  Di/er  v.  Hargrave  (10  Ves.  505)  was  decided  by  Sir  W.  Grant.  It  makes  no 
difference  in  substance  for  the  present  purpose,  at  least  in  the  Plaintiff's  favour,  that 
Di/cf  V.  Han/raoe  was  a  case  of  specific  performance  and  this  a  rescinding  bill.  I 
desire  to  be  understood  as  at  once  giving  my  opinion  against  the  Plaintiff  with  regard 
to  every  "  object  of  sense  "  which  on  either  visit  to  the  mine  he  may,  as  an  educated 
man  of  ordinary  intelligence,  having  the  use  of  his  eyes,  his  mind  on  the  alert  and 
his  interest  awakened,  be  reasonably  taken  (whether  much  or  little  of  a  workman  or 
a  philosopher)  to  have  observed  ;  and  nothing  that  I  shall  say  is  to  be  received  or 
interpreted  as  extending  to  any  such  matter. 

Now,  supposing  the  first  of  the  three  questions  to  be  answered  adversely  to  the 
Plaintiff,  I  need  not  sav  that  his  case  wholly  fails  ;  but,  supposing  it  to  be  answered 
in  his  favour,  I  conceive  that,  if  the  other  two  ought  to  be  answered  in  favour  of  the 
Defendants,  the  case  of  the  Plaintiff  also  fails  altogether;  and,  unless  various 
witnesses  in  the  cause  on  the  part  of  the  Defendants  ought  to  be  considered  as  per- 
jured or  very  greatly  in  error  as  to  matters  of  alleged  fact,  the  Plain-[132]-tiff's  case, 
viewed  as  I  have  just  been  mentioning,  does  fail  entirely.  [After  a  minute  examina- 
tion of  the  evidence,  his  Lordship  said  :  ] — As  to  the  first,  then,  of  the  three  questions, 
I  acknowledge  that  I  entertain  doubt  ;  but  it  is  upon  the  Plaintiff  that  the  burden  of 
the  proof  rests.  As  to  the  second  and  third,  however,  I  am  satisfied  that,  upon  the 
materials  before  the  Court,  his  case  ought  to  be  treated  as  without  foundation.  I 
must  therefore  hold  one  of  two  things  to  be  right — either  that  the  bill  should  stand 
dismissed,  or  that  there  should  be  an  oral  examination  of  witnesses  in  open  Court 
before  ourselves.  Between  these  two  I  have  hesitated  ;  but  my  opinion,  ultimately 
formed,  is,  that  the  bill  should  stand  dismissed — not  because  of  the  great  (I  had 
almost  said,  considering  the  nature,  while  not  forgetting  the  domicile,  of  this  cause, 
the  prodigious)  amount  of  the  time  of  the  Court  of  Chancery,  that  at  the  Rolls  and 
and  here,  has  been  consumed  by  the  present  litigation — but  because  the  Plaintiff,  if 
his  alleged  case  or  anj'  substantial  part  of  it  is  well  founded  in  merits,  can  obtain 
redress  by  an  action,  in  which  he  may  recover  just  damages  ;  and  because  the  con- 
troversy is  such  in  local  origin,  is  such  in  kind,  is  dependent  mainly  on  the  credit  of 
such  witnesses,  and  is  so  likely  to  be  usefully  assisted  by  a  special  jury  (if  not  of 
Montgomeryshire)  of  Shropshire,  by  a  view,  and  by  the  experience  of  a  Judge 
accustomed  to  circuit  business,  that,  supposing  the  dispute  one  that  ought  not  here 
and  now  to  end,  an  action  seems  to  me  the  course  by  which  justice  maj^  most  probably 
be  attained  by  the  Plaintiff,  if  he  has  not  already  attained  it. 

I  think  that  the  order  dismissing  the  bill  with  costs  must  be  affirmed  ;  but  I 
have  no  objection  to  add  a  declaration,  not  I  believe  asked  at  the  Rolls,  that  the  dis- 
missal is  without  prejudice  to  an  action.  With  regard  [133]  to  the  costs  of  the 
appeal,  I  think  that  the  Defendants  should  only  take  the  deposit. 
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The  Lord  Justice  Turnek.  This  ))ill  is  filed  for  the  purpose  of  rosciiitliiig  two 
several  purchases  made  by  the  Plain titf  from  the  Defendants  of  250  and  4G4  shares  in 
a  mining  company,  formed  for  working  some  mines  or  supposed  mines  in  a  tract  of 
land  called  Craig  y  Mwyn,  and  of  having  the  purchase-money  for  the  shares,  and 
several  sums  of  money  paid  for  calls  upon  them,  refunded  by  the  Defendants  to  the 
Plain  tift'. 

The  tract  of  land  called  Craig  y  Mwyn  is  of  large  extent,  and  is  situate  in  a 
mineral  district.  It  appears  to  have  been  worked  ))y  difi'eront  persons  at  different 
times  for  many  years  anterior  to  the  year  1843.  In  the  month  of  April  1843  the 
Defendant  Bibby,  who  was  a  general  shopkeeper  in  the  neighbourhood,  o1)tained  a 
licence  to  work  it,  and  he  associated  with  him,  in  the  undertaking,  the  Defendant 
Robert  Broughton,  who  was  a  surgeon.  The  Defendant,  K.  N.  Broughton,  who  is  a 
woolstapler,  afterwards  joined  in  the  undertaking  in  the  year  1845.  The  licence, 
originally  granted  to  the  Defendant  Bibby,  was  for  a  year  only,  but  it  was  renewed 
annually  up  to  the  year  1850,  when  a  lease,  dated  the  20th  of  August  1850,  was 
granted  to  all  the  Defendants  for  a  term  of  twenty-one  years,  at  a  royalty  of  1-lOth, 
with  the  usual  powers  and  subject  to  the  usual  covenants  contained  in  mining  leases. 
Upon  the  lease  being  granted,  the  Defendants  determined  to  form  a  company  for 
carrying  on  the  works,  dividing  the  concern  into  1600  shares,  on  which  they 
ultimatel}'  fixed  the  price  of  £S  per  share.  The  company  was  formed  on  the  12th  of 
October  1850,  on  which  day  the  Plaintiff  became  the  purchaser  of  the  250  shares, 
and  he  afterwards  purchased  the  464  shares  [134]  early  in  the  following  month  of 
November.  Several  calls  have  been  made  upon  the  shares  to  the  amount  in  the 
whole  of  ,£1,  6s.  per  share.  This  bill,  which  was  filed  in  October  1851,  rests  upon 
the  ground  that  the  Plaintiff'  was  induced  to  purchase  these  shares  by  false  and 
fraudulent  representations,  made  by  or  by  the  authority  of  the  Defendants  ;  and  the 
bill  alleges  that  the  Plaintiff'  first  began  to  suspect  the  fraud  which  had  been 
practised  upon  him  in  the  month  of  March  1851,  and  that  his  suspicions  were  after- 
wards confirmed  by  inquiries  made  in  the  months  of  April  and  May  in  that  year. 

The  representations  impeached  by  the  bill  are,  for  the  most  part,  contained  in 
the  following  documents  : — A  report  of  Bell  Williams  (a  surveyor  who  was  employed 
by  the  Defendants  to  inspect  the  mines),  dated  the  10th  of  August  1850  ;  an 
advertisement  in  the  Mininij  Journal  of  the  31st  of  August  1850  ;  another  advertise- 
ment inserted  weekly  in  the  same  journal  from  the  7th  of  September  to  the  5th  of 
October  1850  ;  another  report  of  Bell  Williams,  dated  the  1st  of  October  1850,  and  a 
third  advertisement  in  the  Miniiui  Journal  of  the  19th  of  October  1850. 

To  the  report  of  the  10th  of  August  1850,  it  was  in  the  first  place  objected  that 
it  purports  to  be  made  upon  a  view  of  the  mine  taken  by  Bell  Williams,  whereas  the 
evidence  shews  that  it  was,  for  the  most  part,  founded  upon  communications  made  to 
him  by  the  Defendant  Bibby  ;  and  if  the  report  had  been  descriptive  of  the  future 
prospects  of  the  mine,  I  think  there  would  have  been  some  weight  in  this  objection, 
for  then  it  might  perhaps  have  been  justly  said  that  the  Plaintiff  was  entitled  to 
trust,  and  did  trust,  to  the  competency  and  absence  of  bias  of  the  person  by  whom 
those  prospects  were  described  ;  but  this  report  seems  to  me  to  be  de-[135]-scriptive 
merely  of  things  either  past  or  present ;  and  if  therefore  it  be  true  in  fact,  I  do  not 
see  how  it  can  be  material  from  whom  the  description  emanated.  If  it  be  untrue  in 
fact,  it  is  of  course  open  to  impeachment  upon  that  ground,  without  reference  to  the 
question  from  whom  the  description  contained  in  it  proceeded.  It  was  further 
objected  to  this  report,  that  it  speaks  of  things  as  then  existing  which  clearly  did  not 
exist  at  the  time — -that  it  refers  to  the  present  time  what  wholly  belonged  to  the 
past ;  and  this  observation  was  particularly  applied  to  the  description  given  by  the 
report  of  the  Level  No.  1.  It  was  said  that  the  word  "yielding"  in  this  description 
imported  "  then  yielding  ; "  but  credit  must  be  given  to  persons  who  purchase  pro- 
perty upon  the  faith  of  written  statements  for  something  more  than  a  mere  cursory 
glance  at  the  statements,  on  the  faith  of  which  they  purchase  ;  and  a  very  slight 
examination  of  this  statement  proves  that  it  could  not  be  intended  to  refer  to  what 
was  then  going  on. 

[His  Lordship  adverted  to  portions  of  the  document  leading  to  this  conclusion, 
and  then  compared  its  statements  with  various  portions  of  the  evidence  ;  and  with 
respect  to  the  statements  as  to  Level  No.  1,  his  Lordship  expressed  his  opinion  that 
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these  were  borne  out  by  the  evidence.  His  Lordship  then  proceeded  as  follows  :  ] — 
There  is,  however,  a  part  of  the  description  of  this  level  which  certainl}'  is  not  borne 
out  by  the  evidence.  It  is  that  part  which  describes  the  lode  cut  through  and 
shewing  the  body  of  solid  ore  to  be  resting  on  the  vein,  three  feet  wide,  largely  inter- 
mixed with  lumps  of  ore  and  calamine,  and  continuing  to  maintain  the  same  width 
and  characteristics  to  the  extent  of  the  Ipresent  workings,  being  seventeen  yards 
further.  I  find  no  evidence  to  warrant  this  statement.  That  there  were  lumps  of 
ore  in  this  level  is,  I  think,  proved  ;  but  I  see  no  proof  of  there  having  been  any 
calamine,  and  no  proof  of  the  lode  [136]  continuing  to  maintain  the  same  width  and 
characteristics  for  the  seventeen  yards  which  are  mentioned.  Bell  Williams  indeed, 
in  his  evidence,  states  that  the  driving  of  the  seventeen  yards  had  not  laid  open  or 
exposed  any  part  of  the  vein,  and  that  his  conclusion  as  to  the  lode  continuing  to 
maintain  the  same  width  and  characteristics  for  that  distance  was  founded  only  on 
the  fair  wall  which  the  side  of  the  vein  presented.  But  to  say  that  these  statements 
in  the  report  were  not  well  founded  is  one  thing :  to  .say  that  the  Plaintift'  was 
deceived  by  those  statements,  or  was  induced  by  them  to  purchase  these  shares,  is 
another  thing.  Looking  at  the  character  which  the  Plaintilf  gives  of  himself,  and 
which  is  given  of  him  by  his  witnesses,  I  think  it  impossible  to  believe  that  he  could 
have  been  at  all  induced  to  purchase  these  shares  by  the  statement  of  there  being 
lumps  of  calamine  in  this  level.  And,  with  respect  to  the  lode  continuing  to  maintain 
the  same  width  and  characteristics,  the  PlaintiflF  was  twice  at  the  mine,  once  before 
he  purchased  any  shares,  and  the  second  time  in  the  interval  between  his  two 
purchases  ;  and,  however  ignorant  he  may  be  of  mining,  he  must  at  least  have  been 
capable  of  seeing  whether  the  vein  had  or  had  not  been  laid  open  behind  the  point 
where  the  solid  ore  was  presented  to  his  view.  If  it  had,  he  must  have  known  what 
were  its  characteristics.  If  (as  was  the  fact)  it  had  not,  he  must  have  known  that  this 
statement  could  only  be  matter  of  speculation,  and  not  of  certainty. 

[After  adverting  to  the  part  of  the  report  relating  to  the  Level  No.  2,  and  to  the 
ore  found  upon  the  surface,  which  his  Lordship  considered  also  to  be  abundantly 
proved,  his  Lordship  continued  :  ] — I  have  gone  thus  fully  through  this  report,  because 
I  consider  it  to  be  the  kej^stone  of  the  case.  If  these  parties  had  contemplated  fraud, 
I  think  distinct  imlkia  of  it  would  have  appeared  in  this  report.  Looking  at  the 
evidence  [137]  before  us,  I  do  not  find  any  such  indicia.  My  examination  of  the 
report  of  the  evidence  has  led  me  to  the  conclusion  at  which  the  mining  engineers 
examined  on  the  part  of  the  Defendant  have  arrived — that  this  report  was  a  honi'i  fide 
report,  and,  with  the  exception  of  the  passage  to  which  I  have  adverted,  a  fair  report. 
I  do  not  think  that  there  was  any  fraudulent  intention  in  the  insertion  of  that 
passage,  but  whether  there  was  or  not,  I  am  of  opinion  that  under  the  circumstances 
of  this  case  the  Plaintiff  cannot  found  any  title  to  relief  upon  the  ground  of  that 
statement. 

The  next  document  is  the  advertisement  of  the  31st  of  August  1850.  This 
advertisement  is  a  mere  summary  of  the  report,  and  brings  forward  no  new  statement, 
except  the  statement  that  there  are  already  thirty  tons  of  ore  at  the  surface.  It 
appears,  however,  by  the  evidence,  that  this  ore  was  then  in  bulk,  and  that  the 
quantity  of  lead  therefore  could  only  be  arrived  at  by  estimate,  and  the  Plaintiff 
himself  was  afterwards  present  at  a  meeting  on  the  12th  of  October  18.50,  at  which 
the  quantity  of  ore  on  the  bank  was  discussed.  The  Defendant  Bibby  desired  that  it 
should  be  stated  at  a  low  rather  than  a  high  estimate  ;  and  it  was  set  down  accord- 
ingly at  twenty  tons,  the  understanding  of  all  parties  being,  that  it  was  only  from 
guess  that  the  quantity  could  be  spoken  of.  It  is  hardly  necessary  to  say,  that  this 
evidence  wholly  displaces  any  title  in  the  Plaintiff  to  relief  upon  the  ground  of  this 
statement. 

The  documents  next  in  order  are  the  advertisements  in  the  Mining  Journal  from 
the  7th  of  September  to  the  5th  of  October  1850.  These  advertisements  contain 
statements  which,  in  my  judgment,  are  not  supported  by  the  evidence,  and  ought 
not  to  have  been  made.  I  refer  particularly  to  the  statements  as  to  three  lead- 
bearing  [138]  veins  being  then  worked,  and  as  to  the  fifty  tons  of  ore  on  the  bank. 
If  therefore  these  documents  had  been  the  only  documents,  and  the  Plaintiff  had 
relied  upon  these  documents  alone,  I  am  very  much  disposed  to  think  he  would  have 
been  entitled  to  the  relief  prayed  by  this  bill.     But  how  does  the  case  really  stand  in 
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this  respect]  The  PlaintiflF,  before  he  took  any  shares,  had  before  him  not  merely 
these  advertisements,  but  also  Bell  Williams'  report  (to  which  I  have  already  referred), 
and  his  further  report,  to  which  I  shall  next  refer;  and  he  states  in  his  evidence,  that 
it  was  upon  these  reports  he  mainly  relied.  He  was  fully  competent  to  judge  of  the 
difference  between  the  statements  in  the  reports  and  in  these  advertisements,  and  he 
relies  upon  the  former  in  preference  to  the  latter.  There  is  also  the  conversation  as 
to  the  ore  on  the  bank,  to  which  I  have  already  adverted.  Again,  he  him.self  admits 
in  his  evidence,  that  on  both  occasions  when  he  visited  the  mines  before  he  purchased 
any  shares,  and  in  the  interval  between  his  purchases  he  went  through  the  Levels 
Nos.  3  and  4,  where  the  lead-bearing  veins  described  in  these  advertisements  as  being 
then  worked  were  intersected,  and  it  is  clear  from  the  evidence  of  Edward  Hampson, 
that  he  was  no  inattentive  observer  of  what  was  going  on. 

These  facts  taken  alone  would,  I  think,  be  sufficient  to  shew,  that  the  Plaintiff 
did  not  rely  upon  the  advertisements.  But  the  case  by  no  means  rests  here.  On  the 
1st  of  November  1850,  we  find  him  in  convensation  with  Pivans,  who,  being  then 
about  to  purchase  shares,  asks  his  opinion  as  to  the  mine,  and  his  answer  is,  that, 
judging  from  its  appearance,  there  was  a  strong  probability  of  its  proving  a  profitable 
mine.  And  again,  later  in  the  same  month,  he  visits  at  Mr.  Evans's  house,  exhibits 
the  map,  and  points  out  and  explains  the  levels  of  the  mine,  and,  being  asked  his 
opinion  as  to  whether  there  [139]  was  plenty  of  ore,  replies  that  he  has  no  doubt 
there  was  abundance,  but  that  his  only  fear  was,  lest  the  value  of  the  lead  should  be 
depreciated.  Putting  together  these  facts  and  other  facts  which  appear  in  the  case, 
much  as  I  disapprove  these  advertisements,  I  cannot  justify  to  myself  the  belief  that 
the  Plaintiff  in  any  manner  relied  or  acted  upon  them.  [After  commenting  on  the 
other  representations  made,  and  the  evidence  as  to  their  accuracy,  and  saying  that 
his  Lordship  did  not  consider  the  case  carried  further  by  them,  his  Lordship  sead  :] — 
There  are,  however,  one  or  two  other  points  in  the  case  to  which  I  will  shortly  refer. 
I  think  it  clear  upon  the  evidence,  that  these  Defendants,  if  they  had  thought  proper 
to  do  so,  might  have  sold  many  more  shares  in  the  mine,  and  sold  them  at  a  premium  ; 
and  that  the  fact  of  their  not  having  done  so  is  strong  evidence  of  bond  Jides  on  their 
part.  I  think,  also,  that  in  cases  of  alleged  fraud,  and  particularly  in  cases  of  fraud 
affecting  property  of  this  nature,  it  is  the  duty  of  anj'one  complaining  of  the  fraud  to 
put  forward  his  complaint  at  the  earliest  possible  period. 

Now,  the  first  sale  of  the  lead  of  the  company  took  place  in  December  1850.  The 
quantity  then  sold  certainly  did  not  correspond  with  the  prospects  held  out  by  the 
reports  and  advertisements.  Yet  the  Plaintiff  made  no  complaint ;  and,  on  the 
contrary,  at  the  meeting  in  January,  refused  to  sell  any  shares  even  at  a  considerable 
premium.  If  the  relief  prayed  by  this  bill  be  granted,  how  are  the  Defendants  to  be 
compensated  for  the  loss  which  they  may  have  sustained  by  not  having  been  placed 
in  a  position  to  sell  to  other  persons  who  might  have  been  well  content  to  abide  the 
risk,  from  which  the  Plaintiff  desires  to  shrink?  I  think  further,  that  it  sufficiently 
appears  that  the  Plaintiff  purchased  these  shares  with  the  full  knowledge  that  he  was 
[140]  embarking  in  a  speculative  concern,  and  the  intention  to  do  so.  In  proof  of 
this  I  may  refer,  amongst  other  evidence,  to  the  Plaintiff's  letters  of  the  1st  and 
2d  April  1851.  The  true  state  of  the  case  seems  to  me  to  be,  that  the  Plaintiff  was 
incited  by  the  prospect  of  large  gains,  and  acted  too  hastily,  perhaps,  on  his  own 
judgment. 

And,  finally,  I  think  that  although  it  is  the  undoubted  duty  of  this  Court  to 
relieve  persons  who  have  been  deceived  by  false  representations,  it  is  equally  the 
duty  of  this  Court  to  be  careful  that,  in  its  anxiety  to  correct  frauds,  it  does  not 
enable  persons  who  have  joined  with  others  in  speculations  to  convert  their  specula- 
tions into  certainties  at  the  expense  of  those  with  whom  they  have  joined.  This,  in 
my  opinion,  would  be  the  effect  of  giving  the  Plaintiff  the  relief  which  he  asks,  and, 
I  think,  therefore,  that  this  bill  has  been  properly  dismissed. 

I  have  felt  -some  doubt  about  the  costs  ;  but  the  case  put  forward  by  the  Plaintiff 
is  one  of  fraud,  and  I  think  a  very  strong  case  ought  to  be  made  out  to  warrant  a 
Court  of  Appeal  in  interfering  with  the  discretion  of  a  Judge  in  the  matter  of  costs. 
Upon  the  whole,  I  do  not  feel  strongly  enough  to  propose  any  alteration  of  the  decree 
in  this  respect.  I  think  the  justice  of  the  case  will  be  met  by  dismissing  the  appeal 
upon  the  terms  which  have  been  suggested.     It  must  be  dismissed  accordingly. 
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[141]     Small  i:  CruKiE.     Before  the  Lords  Justices.     March  21,  22,  23,  30,  1854. 

[S.  C.  2  Drew.  102 ;  2  Ei[.  K.  638  ;  23  L.  J.  Ch.  746  ;  18  Jur.  731.] 

Two  bankers  carried  on  busines-s  under  articles  of  partnership,  providing  that  if  at 
the  end  of  five  years,  for  which  the  partnership  was  to  continue,  either  partner 
should  wish  to  carry  on  the  business,  and  should  not  take  the  share  of  the  other  at 
a  valuation,  the  assets  should  be  realized,  the  debts  paid,  and  the  surplus  divided. 
Simultaneously  with  the  execution  of  the  articles  a  surety  for  one  of  the  partners 
entered  into  a  bond  to  indemnify  the  other  against  all  loss  in  respect  of  the  part- 
nership. The  business  of  the  bank  was  continued  by  the  firm  for  more  than  a  year 
after  the  expiration  of  the  five  years.     Held, — 

1.  That  by  this  continuation  the  surety  was  discharged. 

2.  That  whether  that  circumstance  would  afl'ord  a  defence  to  an  action  on  the  bond 
or  not,  a  Court  of  Equity  would  restrain  the  obligee  from  proceeding  in  such  an 
action. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kindersley,  reported  in 
the  2d  Volume  of  Mr.  Drewry's  Reports,  page  102,  where  the  facts  are  stated  from 
the  judgment  of  the  Vice-Chancellor.  The  following  summary  of  them  has  been 
transposed  to  this  place  from  the  judgment  of  the  Lord  Justice  Turner. 

In  the  year  1833  Hylton  Jolliffe,  the  Defendant  Currie,  and  Charles  Cotton 
Butterfield,  established  a  bank  at  Petersfield.  They  entered  into  articles  of  partner- 
ship on  the  formation  of  the  bank,  and  carried  on  the  business  under  those  articles 
and  other  articles  entered  into  in  the  year  1839  down  to  the  20th  of  August  1842. 
Butterfield  was  the  managing  partner  of  the  bank,  and,  upon  the  formation  of  the 
partnership,  a  bond  was  given  by  him  and  by  John  Lipscomb,  as  his  surety,  to 
indemnify  the  other  partners  against  any  misconduct  on  his  part. 

On  the  20th  of  August  1842  the  partnership  of  Jollifle,  Currie  and  Butterfield  was 
dissolved,  and  a  new  partnership  was  formed  between  Currie  and  Butterfield.     New 
articles  of  partnership  were  entered  into  between  these  two  parties.    They  were  dated 
the  20th  of  August  1842,  were  made  between  Currie  of  the  one  part,  and  Butter- 
[142]-field  of  the  other  part,  and  contained,  amongst  other  provisions  not  necessary 
to  be  stated,  two  clauses  (the  16th  and  17th)  in  these  terms  : — That  in  case  either  of 
them  the  said  James  Currie  and  Charles  Cotton  Butterfield  should  die  before  the 
expiration  of  the  term  of  partnership,  or  in  case  at  the  expiration  or  other  sooner 
determination  of  the  partnership  either  of  them  the  said  James  Currie  and  Charles 
Cotton  Butterfield  should  retire  from  the  banking  business,  and  the  other  of  them 
should  be  desirous  of  carrying  on  the  same,  then  the  share  and  interest  of  the  partner 
so  dying  or  retiring  from  the  business  of  and  in  the  capital,  stock,  credits  and  efi'ects 
of  the  partnership  might  be  taken  by  the  other  of  the  said  partners  at  the  value  which 
should  have  been  fixed  upon  the  same  in  the  last  preceding  half-yearly  account  of  the 
partnership  ;  and  as  and  from  the  said  period  of  taking  such  account  the  interest  and 
liability  in  respect  of  profits  and  loss  of  such  partner  so  dying  or  retiring  in  respect 
of  the  partnership  should  cease,  and  the  amount  of  the  value  so  fixed  as  aforesaid  of 
his  share  and  interest  should  be  paid  to  him,  or  his  executors  or  administrators,  by 
the  other  of  them  within  six  calendar  months  after  the  last-mentioned  period,  with 
interest  for  the  same  from  that  period  after  the  rate  of  £5  per  cent,  per  annum  ;  and 
the  partner,  his  executors  or  administrators,  to  whom  such  pa3'ments  should  be  made 
should  thereupon  make  and  execute  such  acts,  deeds,  assignments  and  assurances  as 
might  be  required  for  eflfectually  vesting  the  share  and  interest  so  purchased  as  afore- 
said in  the  partner  purchasing  such  share,  and  for  enabling  him  and  them  to  collect, 
get  in  and  receive  the  monies,  credits  and  effects  due,  owing  or  belonging  to  the 
partnership  in  respect  of  such  share  and  interest ;  and  the  partner  purchasing  the 
share  aforesaid  should  execute  and  deliver  to  the  other  the  deceased  or  retiring 
partner,   [143]   his  executors  and  administrators,  a  bond  or  bonds  in  a  sufficient 
penalty  for  indemnifying  the  obligee  or  obligees  in  the  bond  or  bonds,  his  or  their 
executors  or  administrators,  against  the  debts  and  demands  due  and  owing  by  or 
from   the  partnership ;    such  assignment  and  bond  to  be  prepared  by  and  at  the 
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expense  of  the  purchasing  partner.  That  if  at  the  expiration  of  the  term  of  the 
partnership,  or  at  any  sooner  determination  thereof,  either  of  them  the  said  James 
Currie  and  Charles  Cotton  Butterfield  should  be  desirous  of  continuing  the  business, 
and  should  refuse  or  neglect  to  purchase  the  share  of  the  other  of  them  quitting  the 
business  or  dying,  and  pay  the  value  thereof  in  manner  aforesaid,  then  a  general  rest 
or  account  should  be  made  and  taken  of  the  partnership  stock,  credits  and  effects, 
and  the  stock  and  effects  should  be  converted  into  money,  and  the  credits  collected 
in,  and  out  of  the  money  to  arise  from  the  stock,  credits  and  effects  all  the  debts  and 
demands  justly  due  and  owing  by  or  from  the  partnership  should  be  in  the  first  place 
full}'  paid  and  satisfied  ;  and  the  surplus  or  residue  of  the  monies  should  be  forthwith 
divided  between  the  said  jxirtners,  their  executors  or  administrators,  according  to 
their  respective  rights  and  interests. 

Upon  the  formation  of  this  new  partnership  a  joint  and  several  bond  of  even 
(late  with  the  articles  was  also  given  by  Butterfield  and  Lipscomb,  as  his  surety,  to 
Currie.     The  condition  of  this  bond  contained  the  following  recitals  : — 

"  Whereas  by  articles  of  agreement  indented  bearing  even  date  with  the  above- 
written  obligation,  and  made  between  the  said  James  Currie,  of  the  one  part,  and  the 
above  Charles  Cotton  Butterfield,  of  the  other  part,  each  of  them  the  said  James 
Currie  and  Charles  Cotton  Butter-[144]-field,  for  himself,  his  heirs,  executors  and 
administrators,  hath  covenanted  and  agreed  with  the  other  of  them  his  executors  and 
administrators  mutually  and  reciprocalh%  in  manner  therein  mentioned,  and  herein- 
after in  part  recited,  that  is  to  say,  that  the  said  James  Currie  and  Charles  Cotton 
Butterfield  shall  be  and  continue  partners  together  in  the  business  of  bankers  for  the 
full  term  of  five  years  to  be  computed  from  the  day  of  the  date  of  the  now  reciting 
indenture  and  of  the  above-written  obligation,  and  that  the  said  business  shall  be 
carried  on,  under  the  firm  of  Butterfield  &  Co.,  in  the  messuage  or  dwelling-house  in 
which  the  same  is  now  carried  on,  situate  at  Petersfield  aforesaid,  or  at  such  other 
place  or  places  as  the  said  partners  shall  mutually  agree  upon  for  that  purpose,  to  be 
carried  on  with  such  capital  to  be  advanced,  in  such  shares,  and  with  such  participa- 
tion of  profits,  as  in  the  said  articles  mentioned,  and  which  said  articles  of  agreement 
contain  various  covenants  and  clauses  for  regulating  the  conduct  of  the  said  partner- 
ship business  and  other  matters  relating  thereto.  And  whereas  the  said  James 
Currie  consented  to  become  a  partner  in  the  said  business  at  the  instance  and  I'equest 
of  the  said  Charles  Cotton  Butterfield  and  John  Lipscomb,  and  under  an  agreement 
on  the  part  of  the  said  Charles  Cotton  Butterfield  and  of  the  said  John  Lipscomb,  as 
the  surety  of  the  said  Charles  Cotton  Butterfield,  to  indemnify  the  said  James  Currie, 
his  heirs,  executors  and  administrators,  in  manner  hereinafter  expressed."'  The 
condition  itself  was  thus  expressed  : — "  If  the  said  Charles  Cotton  Butterfield  and 
John  Lipscomb,  or  one  of  them,  their  or  one  of  their  heirs,  executors  or  administrators, 
do  and  shall  with  and  out  of  their  or  either  of  their  or  any  of  their  proper  monies 
from  time  to  time,  and  at  all  times  hereafter  keep  harmless  and  indemnified  the  said 
James  Currie,  his  heirs,  executors  and  administrators,  from  and  against  all  accounts, 
reckonings,  claims  and  demands,  [145]  actions,  suits  and  other  proceedings,  and  all 
sum  and  sums  of  money,  costs,  losses,  damages  and  expenses  to  which  he  or  they  or 
any  of  them  shall  be  subject  or  liable  by  reason  or  in  consequence  of  any  breach, 
non-observance  or  non-performance  by  the  said  Charles  Cotton  Butterfield,  his 
executors  or  administrators,  of  all  or  any  of  the  covenants,  stipulations  and  agreements 
expre.s.sed  and  contained  in  the  said  recited  articles  of  agreement  on  the  part  of  the 
said  Charles  Cotton  Butterfield,  his  executors  or  administrators,  to  be  observed  or 
performed,  or  by  reason  or  in  consequence  of  the  bankruptcy  or  insolvency  of  any 
of  the  correspondents,  customers  or  debtors  of  the  said  partnership,  the  infidelity, 
default  or  neglect  of  any  of  the  clerks,  agents  or  servants  of  the  said  partnership,  or 
by  reason  or  in  consequence  of  any  act,  matter  or  thing  in  anywise  relating  thereto 
respectively,  or  any  other  matter  or  thing  whatsoever  in  anywise  relating  to  the  said 
partnership,  or  to  the  concerns  thereof  and  arising  without  the  act  or  default  of  the 
said  James  Currie." 

The  partnership  between  Currie  and  Butterfield  expired  by  effluxion  of  time  on 
the  20th  of  August  1847.  The  bu.siness  of  the  bank  was  not  then  wound  up,  luit  was 
carried  on  (whether  for  the  purpose  of  winding  up  was  one  of  the  questions  in  the 
cause)  up  to  the  3d  of  April  1849,  when  it  was  dissolved  by  notice  in  the  Gazette.     It 
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did  not  appear  that  any  arrangument  as  to  the  assets  or  debts  of  the  firm  was  made 
between  Ciurie  and  Lipscombe  on  the  occasion  of  this  dissolution.  The  business, 
however,  was  not  then  wound  up.  It  was  carried  on  by  Butterfield  alone  until 
sometime  in  the  month  of  July  1849,  when  he  absconded  and  became  bankrupt.  lu 
the  meantime  Lipscombe  had  died.  He  died  in  the  month  of  October  1848,  and  the 
Plaintifl's  were  his  executors.  After  Butterfield  had  absconded  demands  were  made 
[146]  upon  Currie  in  respect  of  debts  or  liabilities  of  the  partnership  of  Currie  & 
Butterfield,  which  were  contracted  or  subsisting  during  the  continuance  of  that 
partnership  from  August  1842  to  1847.  He  satisfied  those  demands  and  brought 
an  action  at  law  upon  the  bond  of  indemnity  against  the  executors  of  Lipscombe, 
who  were  the  Plaintiffs.  They  thereupon  filed  this  bill  to  have  the  bond  delivered 
up  to  be  cancelled  and  for  an  injunction  to  restrain  the  proceedings  at  law,  insisting, 
partly,  that  Lipscombe  was  improperly  induced  by  Curi'ie  to  enter  into  the  bond,  and 
partly,  that  Lipscombe  and  his  estate  had  been  discharged  from  all  liability  upon  the 
bond  by  the  conduct  and  dealings  of  Currie.  The  case  was  argued  before  the  Vice- 
Chancellor,  mainly  on  the  first  of  these  ground.?,  and  His  Honour  dismissed  the  bill, 
being  of  opinion  that  the  Plaintiffs  were  not  entitled  to  relief  upon  that  ground. 

The  Plaintifis  appealed  from  the  decision. 

Mr.  Bacon  and  Mr.  Giffard,  in  support  of  the  appeal.  Mr.  Lipscombe  was 
altogether  without  legal  assistance  upon  the  occasion  of  entering  into  the  bond. 
That  instrument  was  of  a  most  unusual  kind,  making  him  liable  not  only  for  Mr. 
Butterfield's  misconduct  in  the  business,  but  for  all  losses.  As  Mr.  Currie  was  a 
solicitor  and  prepared  the  bond,  the  burden  is  upon  him  of  shewing  that  he  explained 
to  Mr.  Lipscombe  the  effect  of  such  a  contract.  This  he  has  not  proved.  Secondly, 
if  the  bond  can  be  sustained  the  surety  was  discharged  by  the  course  subsequently 
taken.  The  agreement  was  to  indemnify  Mr.  Currie  against  all  losses  in  the  business 
up  to  August  1847,  the  period  fixed  for  the  expiration  of  the  partnership.  It  was 
the  duty  of  Mr.  Currie  to  have  at  that  time  closed  the  concern.  Debtors  then  solvent 
may  have  become  insolvent  since,  and  whether  they  did  or  [147]  not  the  surety  is 
not  bound  under  any  circumstances,  other  than  those,  under  which  he  contracted  to 
be  bound.  They  referred  to  JJ'atson  v.  Allcorh  (4  De  G.  Mac.  &  G.  242) ;  Bonar  v. 
Macdonald  (3  H.  of  L.  Ca.  226) ;  PMilton  v.  Matthews  (10  CI.  &  Fin.  934) ;  and  Ex  parte 
Kendall  (17  Ves.  514). 

The  Lord  Justice  Knight  Bruce.  The  first  question  is,  whether  in  the  month 
of  July  1847  Mr.  Lip.scombe  was,  in  law  and  equity,  bound  by  the  bond,  according  to 
its  purport  and  terms.  I  am  of  opinion  (as  I  belie\e  my  learned  brother  to  be  also) 
that  Mr.  Currie  did  not  stand  in  such  a  relation  to  Lipscombe  as  that  Mr.  Currie  is 
under  the  burden  of  supporting  the  bond  by  doing  more  than  proving  by  admission 
or  otherwise  the  execution  of  the  bond  of  the  obligor.  That  being  done,  the  burden 
is,  in  my  opinion,  upon  the  Plaintifis  to  shew  that  there  are  equitable  circumstances 
in  the  Plaintiffs'  favour  against  the  bond  considered  without  reference  to  subsequent 
facts.  We  are  of  opinion  that  they  have  not  proved  such  a  case,  and  that  the  just 
result  of  the  evidence  is  this : — that  Lip.scombe  must  be  taken  to  have  executed  the 
bond  with  the  intention  of  binding  himself  by  it  according  to  its  purport  and  tenor. 
Therefore  the  counsel  for  Mr.  Currie  may  argue  their  case  on  the  basis,  that,  in  July 
1847,  Lipscombe  was  bound  by  the  terms  and  tenor  of  the  bond. 

The  Lord  Ju.stice  Turner.  To  establish  the  case  relied  upon  by  the  Plaintifis 
for  relief  from  the  bond,  it  is  incumbent  upon  them  to  shew  that  Currie  was  the 
solicitor  of  Lipscombe  in  the  matter.  At  present  there  is  no  proof  that  such  was  the 
case.  That  Currie  acted  as  the  solicitor  of  the  bank  in  pre-[148]-paring  the  bond 
does  not  establish  the  fact  that  he  was  acting  as  solicitor  for  Lipscombe.  Lipscombe, 
moreover,  lived  more  than  five  years  after  his  execution  of  the  bond,  and  never 
questioned  it.  The  Plaintiffs  have  not  made  out  a  case  for  being  relieved  from  the 
bond  upon  the  circumstances  attending  its  execution. 

Mr.  Rolt,  Mr.  Elmsley  and  Mr.  Burdon,  for  the  Defendant.  The  novelty  of  the 
question  remaining  to  be  discussed  constitutes  its  only  difficulty.  If  the  proposition 
contended  for  could  be  supported,  it  would  have  frequently  been  advanced,  for 
instance,  in  the  common  case  of  a  partnership  continuing  after  the  death  of  one 
partner.  There  is  no  evidence  whatever  of  time  having  been  given  to  any  debtor 
to  the  concern,  or  of  any  additional  liability  having  been  thrown  on  the  surety.     Of 
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course  he  is  only  liable  for  losses  up  to  the  day  in  1847  when  the  partnership 
terminated  ;  but  why  should  this  liability  be  affected  by  the  collateral  fact  of  the 
concern  being  carried  on,  so  far  as  was  necessary  for  winding  it  up?  No  other  course 
was  practicable  ;  the  doors  could  not  be  closed,  nor  was  any  unusual  course  pursued 
or  anything  done  beyond  what  must  have  been  in  contemplation  when  the  bond  was 
executed.  The  17th  clause  of  the  partnership  articles  must  be  read  in  conjunction 
with  the  16th.  Moreover,  Mr.  Lipscombe  knew  that  this  was  done  in  1847,  and 
made  no  objection. 

They  cited  Hoiuell  v.  Jones  (1  Cr.  Mee.  &  Kos.  97),  and  The  Bank  of  Scotland  v. 
Chnsfic\8  CI.  &  Fin.  214). 

On  the  question  of  costs,  they  referred  to  Jnide  v.  [149]  (lilison  (1  H.  of  L.  Ca. 
605)  ;  Archhold  v.  Commissioners  of  Charitable  Bequests  (2  H.  of  L.  Ca.  459) ;  (Hascotl  \. 
Laiifi  (2  Phil.  310),  and  Price  v.  Berringtan  (3  Mac.  &  Gor.  486);  and  contended  that 
as  the  bill  alleged  a  case  of  fraud  which  had  not  been  sustained,  the  Plaintiffs  must 
pay  the  costs. 

Mr.  Bacon  in  reply  referred  to  Hewitt  v.  Loosemore  (9  Hare,  449). 

Judgment  reserved. 

March  30.  The  Lord  Justice  Knight  Bruce.  A  small  country  town  in 
Hampshire,  which,  at  least  since  the  Reform  Act,  has  returned  but  one  representative 
to  the  House  of  Commons,  happened  to  possess  also  but  one  bank,  a  bank  unluckily 
conducted  upon  opposition  principles,  that  is  to  say  principles  unfavourable  to  what, 
in  the  language  of  those  who  deal  in  Members  of  Parliament,  is  called,  I  believe,  the 
old  influence.  And  this  bank  was  supposed,  w'hether  regularly  or  irregularly,  whether 
by  means  as  to  which 

"  Piii  e  il  tacer  che  '1  ragionare,  onesto," 

or  otherwise  to  disturb  and  endanger  that  influence  so  much  that  the  gentleman  by 
whom  the  influence  was  at  or  soon  after  the  time  of  passing  the  Act  impersonated, 
and  an  active  and  intelligent  London  solicitor  (in  his  Parliamentary  and,  no  doubt, 
his  general  confidence),  appear  to  have  thought  that  an  additional  bank,  a  bank  having 
more  correct  views  of  the  public  interest,  might  be  beneficially  set  up  in  the  borough ; 
a  plan  which  would,  of  course,  relieve  the  free  and  independent  inhabitants  from  [150] 
the  necessity  of  resorting  for  lawful  accommodation  to  the  existing  establishment. 
The  plan  was  resolved  on,  but  as  neither  of  the  gentlemen  could  or  would  be  the 
resident  manager,  and  it  seemed  necessary  to  have  a  sound  man  in  that  capacity, 
they  looked  about  and  found  a  young  farmer  of  the  place  whose  opinions  upon  the 
theory  and  practice  of  government  were  suitable,  and  to  his  great  pleasure,  as  well 
as  surprise,  no  doubt,  turned  him  into  a  banker  and  their  partner ;  a  choice  addition- 
ally recommended  by  the  fact  that  his  wife  was  the  niece  and  adopted  daughter  of 
an  elder  agriculturist  well  to  pass  in  the  world  who,  being  also  a  right-minded 
politician,  might  fill  the  character  of  surety  for  the  other  rustic.  And  surety 
accordingly  the  senior  agriculturist  became,  not  once  but  twice,  once  in  1839  at  the 
original  launch  of  the  bank,  when  consisting  of  the  three  ;  and  again  when,  upon  the 
retirement  of  the  client  or  chief,  it  became  composed  of  the  solicitor  and  the  younger 
farmer  alone,  which  happened  in  1842.  The  suretyship  was  effected  by  bonds,  of 
course  with  conditions  more  or  less  apt  annexed. 

From  the  later  bond,  it  is  the  object  of  this  suit,  instituted  by  the  executors  of 
the  surety,  to  be  relieved,  for  the  earlier  instrument  is  unimportant,  except  as  matter 
of  narrative  and  evidence.  The  other,  the  important  one,  is  thus.  The  bond  is 
dated  the  20th  of  August  1842,  and  is  in  a  penalty  of  X10,000,  the  joint  and  several 
obligors  being  Mr.  Lipscombe  (the  elder  farmer)  and  Mr.  Butterfield  (the  young  one), 
the  obligee  being  the  London  solicitor,  Mr.  Currie.  The  condition  runs  thus — [His 
Lord.sbip  read  it  as  set  out,  ante,  p.  143.] 

Now  this  instrument  having  been  put  in  suit  by  Mr.  Currie,  the  present  bill  seeks 
not  only  the  proper  accounts  to  ascertain  the  amount  of  liability  (if  any),  but  [151] 
also  absolute  and  unconditional  relief  from  the  instrument  on  more  than  one  alleged 
ground  of  objection. 

The  most,  if  not  the  only,  important  question  in  the  cause,  however,  is,  whether 
upon  or  after  the  termination  (by  lapse  of  time  on  the  19th  or  20th  of  August  1847) 
of  the  partnership  constituted  in  1842,  to  which  the  bond  in  dispute  or  its  condition 
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relates,  the  Plaintiff's  testator  Mr.  Lipscombe  became  equitably  discharged  from  the 
bond,  discharged  I  mean  by  conduct  on  the  part  of  the  Defendant  Mr.  Currie, 
subsequent  to  July  1847,  independently  of  pecuniary  satisfaction,  that  is  to  say 
whether  there  was  pecuniary  satisfaction  or  not :  a  question  as  to  which  it  must  be 
borne  in  mind  that  the  fact  that  Mr.  Lipscombe  became  an  obligor  in  the  bond  in 
the  character  of  surety  for  Mr.  Butterfield  was  necessarily  known  contemporaneously 
to  Mr.  Currie,  the  obligee,  whose  duty  accordingly,  in  the  events  that  happened,  it 
became,  as  between  him  and  Mr.  Lipscombe,  to  proceed  in  a  particular  manner  after 
the  19th  or  20th  of  August  1847.  This  was  the  duty  of  Mr.  Currie,  if  intending  to 
make,  after  that  20th  of  August,  any  demand  upon  Mr.  Lip.scombe  under  the  bond, 
under  which,  in  fact,  no  demand  was  on  that  day,  or  had  previously  been,  or  was 
afterwards  made  before  the  bankruptcy  of  Butterfield,  nor  indeed  does  it  appear  that 
at  any  time  after  Lipscombe's  execution  of  it  any  notification  or  communication 
respecting  it  was  in  any  sense  or  manner  made  to  him  or  his  executors  before  that 
bankruptcy.  In  what  particular  manner,  however,  was  it  thus  the  duty  of  Mr. 
Currie  to  proceed"?  I  apprehend  that  he  was  bound  not  to  embark  or  join  in 
embarking  the  joint-estate  of  the  firm  as  it  stood  in  1847,  at  the  end  of  the  partner- 
ship formed  in  1842,  in  any  new  partnership  or  adventure,  but  to  cause  it  to  be, 
with  all  reasonable  despatch,  collected,  realized  and  applied  in  discharging  the  debts 
and  liabilities  of  [152]  the  firm  as  they  stood  on  the  20th  of  August  1847,  so  far 
as  necessary  for  that  purpose.  I  say  so  because  neither  the  16th  nor  the  17th  clause 
of  the  articles  of  1842  was  pursued  or  acted  upon.  This  course,  however,  was  not 
taken,  but  instead  Mr.  Carrie  agree  with  Mr.  Butterfield  to  renew  or  continue,  and 
did  accordingl}'  renew  or  continue  their  partnership,  as  from  the  end  of  the  term 
of  five  years,  which  expired,  as  I  have  said,  on  the  19th  or  20th  of  August  1847. 
From  that  time  accordingly  their  business  of  bankers  was  continued  under  the  same 
style  and  in  the  .same  manner  as  before  until  they  finally  dissolved  their  connection 
in  business  on  the  3d  of  April  1849,  from  which  time  until  the  bankruptcy  of 
Mr.  Butterfield,  in  July  of  the  same  year,  he  continued  to  carry  on  the  business  on 
his  sole  account. 

Now  at  the  termination,  by  lapse  of  time,  in  August  1847  of  the  partnership 
formed  in  1842,  it  is  quite  clear  that  there  was  joint-estate  of  that  partnership — I 
mean  joint-estate  of  substantial  amount  and  value,  comprising  and  perhaps  chiefly 
consisting  of  debts  to  a  considerable  amount  then  due  to  it.  This  joint-estate  was 
at  that  time,  of  course,  in  the  possession  of  the  two  partners,  subject  only  to  the 
necessary  qualification  of  the  word  "possession,"  when  applied  to  debts.  And 
whether  the  partnership  was  then  solvent  or  not  solvent — whether  Mr.  Butterfield 
was  then  solvent  or  not  solvent — it  must  be  considered  that  Mr.  Currie  at  least  was 
then  solvent.  Nor  probably  has  he  ever  been  otherwise.  But  if  the  partnership 
was  at  that  time  insolvent  it  was  not  so  avowedlj^  apparently  or  visibly.  There  is 
not  the  least  reason  to  believe  that  in  the  year  1842,  or  at  any  time  between  that 
year  and  the  dissolution  of  April  1849,  the  partnership  for  the  time  being  professed 
or  represented  itself  to  be  or  was  con.sidered  by  the  world  as  insolvent.  Nor  in 
truth,  upon  the  face  of  their  books  and  accounts,  [153]  was  the  partnership  formed 
in  1842  otherwise  than  solvent  at  its  termination  in  1847.  If,  in  any  sense  or 
for  any  purpose,  it  was  in  truth  then  insolvent,  it  was,  I  apprehend,  only  so  in 
respect  and  by  reason  that  some  of  the  debts  then  due  to  it  have  (whether  then 
recoverable  or  not  then  recoverable)  not  been  recovered.  In  this  state  of  things, 
by  means  of  the  arrangement  already  mentioned  of  1847,  all  the  joint-estate  of  the 
partnership  formed  in  1842,  which  existed  at  its  termination  in  1847,  passed  into 
and  became  the  property  of  the  renewed  partnership  formed  or  commencing  in 
August  1847,  and  was  dealt  with  accordingly;  the  business,  I  repeat,  having  been 
carried  on  until  the  early  part  of  April  1849. 

It  is  said  that  this  was  only  for  the  purpose  of  winding  up  the  partnership  formed 
m  1842.  But,  though  I  do  not  mean  to  impute  insinceritj'  to  any  person  who 
has  so  asserted,  I  must  say  that  my  view  of  the  case  is  not  so.  The  banking 
business  appears  to  me  plainly  upon  the  evidence  to  have  been  carried  on  from  the 
19th  or  20th  of  August  1847  until  the  final  dissolution  in  1849,  just  as  it  had  been  in 
the  previous  part  of  1849,  and  earlier.  All  this,  in  my  opinion,  was  unjustifiable  as 
against  Mr.  Lipscombe,  unless  upon  the  hypothesis  of"  his  liability  under  the  bond 
having  ceased. 
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But  it  is  said  that  Lipscomhe,  who  lived  hard  by,  knew  of  the  banking  business 
being  continued  by  Mr.  Currie  and  Mr.  Butterfield  after  the  20th  of  August  1847, 
and  did  not  object  to  it.  That  may  be,  or  is  so.  It  does  not  howe^•e^  appear  that 
he  was  aware  of  the  terms,  plan  or  principles  on  which  they  were  proceeding.  He 
had  no  right  to  object  to  their  being  banker.s  in  partnershiptogether  after  that  dav, 
and  may  well  have  supposed  that  Sir.  Currie  either  was  acting  regularly  and  rii'h't- 
fully,  or  had  no  intention  of  making  a  claim  against  him  on  the  bond.  And  indeed 
as  I  have  said  no  claim  was  in  fact  [154]  made  before  July  1849,  although  his  death 
happened  in  October  1848. 

Mr.  Currio  I  think,  by  thus  acting,  in  effect  discharged  Lipscombe  in  e(iuit}'  from 
the  bond.  But,  assuming  that  at  the  time  of  his  decease  he  was  not  discharged,  still 
I  do  not  see  how  Mr.  Curries  course  of  acting  in  April  1849  can  be  justified  against 
the  executors.  For  neither  then  was  the  16th  or  17th  clause  of  the  articles  acted 
on  or  attended  to  ;  and  the  joint-estate,  at  that  time,  not  inconsiderable,  was  left  to 
the  disposition  or  management  of  Butterfield,  who  continued  the  business  in  every 
sense  alone. 

It  has  been  argued  for  Mr.  Currie,  that  the  defence  arising  from  his  conduct  after 
July  1847  is  available  to  the  executors  at  law  if  founded  in  truth  and  justice;  but 
of  this  if  I  were  sure  (which  I  am  not),  I  should  still  hold  that  there  is  a  jurisdiction 
here  fit,  in  the  circumstances  of  the  case,  to  be  exercised  by  us. 

It  has  also  been  contended,  that  the  question  of  the  discharge  of  Lipscombe,  by 
reason  of  Mr.  Currie's  conduct  after  July  1847  (independently  of  payment),  has  not 
been  raised  by  the  bill  and  is  not  cognizable  in  this  suit.  That  contention,  however, 
I  consider  unfounded.  But  as  it  was  possible  that  the  scope  of  the  bill  might  have 
been  misapprehended,  we  thought  it  right,  during  the  hearing,  to  offer  to  Mr.  Currie 
the  opportunity  of  adducing  further  evidence,  including  an  oral  examination  of 
himself  before  us,  of  which  opportunity  his  counsel  declined  to  avail  themselves,  as 
believing,  no  doubt,  that  all  evidence  in  support  of  his  ease,  capable  of  being  usefully 
resorted  to,  was  already  before  the  Court. 

I  wish  to  add,  that  though  all  that  I  have  hitherto  [155]  said  has  been  upon  the 
supposition  of  the  Plaintiffs'  failure  and  inability  to  establish  a  case  of  satisfaction 
of  the  bond  by  actual  payment,  I  am  very  far  indeed  from  being  persuaded  of  that 
failure  and  that  inability.  On  the  contrary,  my  impression  from  the  materials 
before  the  Court  (though  I  do  not  bind  myself  upon  the  point),  is,  that  the  amount 
of  the  sums  received  after  the  20th  of  August  1847  by  Messrs.  Currie  &  Butterfield, 
in  their  capacity  of  co-partners  under  the  respective  co-partnerships  of  1842  and 
1847,  which  (as  between  them  and  Mr.  Lipscombe  and  his  estate)  were,  at  least  in 
equity,  of  right  applicable,  and  ought,  at  least  in  equity,  to  have  been  applied  by 
Messrs.  Currie  &  Butterfield  in  paying  off  and  discharging  the  liability  (if  any)  of 
Mr.  Lipscombe  and  his  estate  under  the  bond,  was  sufficient,  or  more  than  sufficient, 
to  pay  oft'  and  discharge  that  liability,  if  liability  there  was. 

All  that  I  have  .said  has  been  also  upon  the  assumption,  against  the  Plaintiff's,  that 
they  have  not  proved  enough  to  shew  that  Mr.  Lipscombe  was  not,  in  July  1847 
equitably,  as  well  as  legally,  bound  by  the  terms  of  the  condition  annexed  to  the 
bond  in  dispute,  according  to  the  actual  tenor  of  that  condition.  An  opinion  to  this 
eff'ect  was,  indeed,  expressed  by  my  learned  brother  as  well  as  myself  before  hearing 
Mr.  Currie's  counsel.  It  is  not  necessary  to  say  whether  subsequent  reading  and 
consideration  have,  so  far  as  relates  to  myself,  strengthened,  or  otherwise  aff'ected, 
that  impression.  For,  whether  it  was  right  or  wrong,  correct  or  incorrect,  the 
litigation,  as  I  conceive,  ought  to  be  and  must  be,  in  all  respects,  decided  in  the 
same  way.  Mr.  Currie,  in  June  1849,  sent  to  Mr.  Butterfield  a  lawyer's  bill,  amount- 
ing to  £3.3  and  a  fraction — a  bill  chiefly  or  solely  for  the  preparation  of  the  bond  and 
articles  of  1842.  It  was  [156]  accompanied  by  a  letter  to  him  from  Mr.  Currie, 
dated  the  16th  of  June  1849,  which  was  in  these  terms  ; — 

"Lincoln's  Inn  Fields,  16th  June  1849. — Dear  Butterfield, — In  looking  over  our 
accounts  I  see  we  have  a  demand  upon  your  bank,  and  I  send  you  a  copy  of  it.  Will 
you  settle  it?  I  shall  be  glad  to  know  how  you  have  got  on  since  our  appearance  in 
the  Gazette,  and  we  ought  to  exchange  letters  of  mutual  release. — Yours  faithfully, 
James  Cukrie." 
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And  my  conclusion  upon  the  whole  matter  is,  that  Mr.  Currie,  in  writing  this  letter, 
mid  making  as  he  did  no  demand  under  the  bond  before  the  bankruptcy  of  July 
1849,  took  a  more  accurate  view  of  his  position  than  when  he  brought  the  action 
which  produced  this  suit,  and  that  the  injunction  against  that  action  must  be  made 
perpetual,  and  the  bond  be  delivered  up  to  the  Plaintiffs  to  be  cancelled,  they  neither 
receiving  nor  paying  any  costs  of  any  part  of  the  litigation  from  the  beginning,  but 
if  they  have  made  a  deposit  taking  it  back. 

Thk  Lord  Justice  Turner,  after  stating  the  facts  of  the  case,  said— 

The  (juestion,  which  we  reserved  for  judgment,  and  which  we  have  now  to  deter- 
mine, is,  whether  Lipscombe  and  his  estate  have  been  discharged  from  liability  upon 
this  bond  bv  the  conduct  and  dealings  of  Currie.  In  determining  questions  as  to 
the  continuing  liabilities  of  sureties,  the  first  point  to  be  considered,  as  I  apprehend, 
must  be  what  were  the  relative  rights  and  obligations  of  the  party  in  whose  favour 
and  of  the  party  for  whose  benefit  the  contract  of  suretyship  was  entered  into  ;  for 
[157]  sureties,  when  they  contract  their  liabilities,  must  necessarily  look  to  those 
rights  and  obligations.  They  lie  at  the  root  of  and  form  the  inducement  and  founda- 
tion of  the  contract.  When  a  man  becomes  surety  for  the  debt  of  another,  he  looks 
to  the  power  of  the  creditor  to  enforce  payment  from  the  debtor,  and  to  the  obliga- 
tion upon  the  debtor  to  pay,  and  it  is  not  less  so  in  other  cases.  We  must  consider, 
therefore,  in  the  first  place  what  were  the  rights  and  obligations  of  Currie  and 
Butterfield  under  the  articles  of  partnership  between  them.  It  is  not  material  for 
the  present  purpose  what  the  rights  and  obligations  were  during  the  continuance  of 
the  partnership,  but  it  is  most  important  to  see  how  they  stood  at  the  expiration 
of  it. 

This  partnership  was  for  a  limited  period  of  five  years.  The  articles  are  silent 
as  to  what  was  to  be  done  at  the  expiration  of  the  five  years,  except  so  far  as  the 
16th  and  17th  clauses  extend,  and  it  was  argued,  and  I  think  justly,  that  those 
clauses  do  not  reach  beyond  the  case  of  one  party  desiring  to  retire  from  and  the 
other  to  continue  the  business  ;  but,  assuming  it  to  be  so,  does  it  not  follow  that  the 
law  steps  in  and  supplies  the  contract,  and  that  the  concern  was  to  be  wound  up  ? 
I  apprehend  that  it  does. 

It  was  said,  however,  that  these  16th  and  17th  clauses,  by  providing  for  what 
was  to  be  done,  if  either  party  desired  to  retire,  import  that  the  business  was  to 
continue  if  neither  party  so  desired,  and  that  Lipscombe  having  been  cognizant  of 
the  articles  must  be  bound  by  the  inference  thus  to  be  deduced  from  them.  But 
this  argument  goes  much  too  far.  The  utmost  extent  to  which  it  can  reasonably  be 
carried,  seems  to  me  to  be,  that  the  articles  left  the  parties  at  liberty  (as  indeed  they 
must  in  any  event  have  been)  to  agree  that  the  business  should  [158]  be  carried  on. 
In  the  absence  of  such  an  agreement  my  clear  opinion  is,  that  this  business  ought  to 
have  been  wound  up  at  the  expiration  of  the  time  limited  by  the  articles  for  the 
duration  of  the  partnership. 

Assuming  then,  that  the  partnership  between  Currie  and  Butterfield  ought,  in 
the  absence  of  agreement  between  them,  to  have  been  wound  up  at  the  expiration  of 
the  terra  limited  by  the  articles,  we  have  next  to  consider  whether  it  was  competent 
to  Currie  to  agree  to  its  continuance,  without  the  consent  of  Lipscombe,  and  yet  to 
hold  Lipscombe  liable  upon  the  bond.     I  am  of  opinion  that  it  was  not. 

The  position  of  principal  and  surety  I  take  to  be  this.  The  surety  has  the  right 
to  satisfy  the  obligation  by  which  he  is  bound  and,  upon  satisfying  it,  to  stand  in 
the  place  of  the  party  to  whom  he  is  bound  against  the  party  for  whose  benefit  he 
has  incurred  the  obligation.  Upon  the  expiration  of  this"  partnership,  therefore, 
Lipscombe  had  the  right,  if  he  thought  fit  to  do  so,  to  satisfy  the  debts  and  liabilities 
of  the  partnership,  and  upon  satisfying  them  to  stand  in  Currie's  case  as  to  the 
winding  up  the  business.  Upon  Currie  being  satisfied,  his  rights  in  the  assets  of 
the  partnership  would  become  the  rights  of  Lipscombe.  It  would  be  for  Lipscombe, 
and  not  for  Currie,  to  judge,  in  conjunction  with  Butterfield,  how  the  assets  of  the 
partnership  should  be  dealt  with,  and  the  debts  due  to  it  got  in,  what  debtors  should 
be  sued,  with  which  of  them  arrangements  should  be  made,  in  what  order  and  course 
the  debts  and  liabilities  of  the  partnership  should  be  satisfied.  Was  it  then  com- 
petent to  Currie,  consistently  with  the  existence  of  this  right  in  Lipscombe,  to  agree 
with  Butterfield  without  the  consent  of  Lipscombe,  that  this  business  should  be 
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carried  on  ?  I  am  of  opinion  that  it  was  not.  The  effect  of  such  an  [159]  agreement 
must  necessarily  be  to  alter  the  state  both  of  the  assets  and  liabilities  of  the  partner- 
ship, as  they  stood  at  the  dissolution,  and,  by  so  doing,  to  alter  the  position  of 
Lipscombe,  and  this,  in  mj'  opinion,  it  was  not  competent  to  Currie  to  do  and  at  the 
same  time  to  hold  Lipscombe  to  his  liability  upon  the  bond. 

It  was  attempted  to  meet  this  view  of  the  case,  by  alleging  that  the  partnership 
was  continued  only  for  the  purpose  of  being  wound  up.  Whether  the  right  of  Currie 
against  Lipscombe  upon  the  bond  would  have  remained  if  this  had  been  really  the 
case,  is  a  point  upon  which  I  give  no  opinion  whatever.  It  does  not  appear  to  me 
that  the  facts  of  this  case  warrant  that  question  being  raised,  for  I  see  no  trace 
whatever  of  any  steps  having  been  taken  to  wind  up  this  partnership.  On  the  con- 
trary, I  am  satisfied,  from  the  cross-examination  of  Boyes,  and  the  inspection  of  the 
books,  that  the  business  was  carried  on,  after  the  expiration  of  the  partnership,  just 
in  the  same  manner  as  it  had  been  carried  on  during  its  continuance,  and  without 
any  attempt  to  wind  it  up,  in  the  proper  sense  attaching  to  that  expression.  That 
it  may  have  been  in  the  course  of  winding  up  in  this  sense,  that  the  monies  received 
from  customers  were  placed  to  their  accounts,  and  so  operated  to  discharge  the  debts 
which  were  due  from  them,  is  possible  ;  and  this  I  presume  is  what  is  meant  by  Mr. 
Currie's  answer,  but  this  was  clearly  not  such  a  winding  up  as  he,  or  Lipscomlie, 
standing  in  his  place,  had  the  right  to  insist  on.  Even  supposing,  however,  that  it 
was,  the  partnership  was  not  finally  wound  up  at  the  period  when  the  dissolution 
took  place  in  April  1849,  and  yet  upon  that  dissolution  all  the  assets  of  the  partner- 
ship are  permitted  by  Currie  to  pass  into  the  hands  of  Butterfield,  and  the  business 
is  continued  by  him  as  before.  How  can  this  be  justified  as  against  Lipscombe  the 
surety "?  It  is  said,  [160]  however,  that  Lipscombe  acquiesced.  But  acquiescence 
imports  knowledge,  and  there  is  nothing  to  shew  that  Lipscombe  did  at  all  know 
the  terms  on  which  the  business  was  carried  on. 

I  am  of  opinion,  therefore,  that  the  Plaintiffs  are  entitled  to  be  relieved  from  this 
bond,  and  that  the  decree  must  be  altered,  by  directing  the  bond  to  be  delivered  up 
to  be  cancelled,  and  awarding  a  perpetual  injunction  to  restrain  proceedings  upon 
it.  I  think  that  the  deposit  should  be  returned,  and  that  there  should  be  no  costs 
of  any  part  of  the  suit,  either  on  one  side  or  the  other.  Both  the  parties  have  been 
engaged  in  a  transaction  which  neither  of  them  ought  to  have  entered  upon,  and 
which  no  Court  of  justice  can  countenance,  and  the  Plaintiffs  have  failed  as  to  part 
of  the  case  which  they  have  brought  forward. 


[160]     Broughton  v.  Broughton.     Before  the  Lord  Chancellor  Lord  Cran worth. 

Jul;/  10,  14,  1855. 

[S.  C.  25  L.  J.  Ch.  250 ;  1  Jur.  (N.  S.),  965  ;  3  W.  R.  602.  See  In  re  CorsellL^, 
1886,  87,  33  Ch.  D.  160:  34  Ch.  D.  682.  Discussed,  In  re  Barber,  1886,  34  Ch. 
D.  77.     Referred  to,  Field  v.  HojMns,  1890,  44  Ch.  D.  527.] 

An  executrix  and  trustee  under  a  will  employed  her  co-trustee,  who  was  a  solicitor, 
to  transact  the  necessary  legal  business  of  the  trust.  Held,  that  the  solicitor  was 
only  entitled  to  costs  out  of  pocket. 

The  principle  of  the  general  rule  applicable  to  such  cases  explained. 

The  case  of  Crculock  v.  Piper,  1  Mac.  &  G.  664,  and,  in  connexion  with  it,  that  of 
Lincoln  v.  JFindsor,  9  Hare,  158,  remarked  upon. 

In  this  suit,  which  was  one  for  the  administration  of  the  estate  of  Thomas 
Broughton  deceased,  the  Master,  in  taking  the  accounts,  had  disallowed  the  amount 
iif  certain  bills  of  costs  claimed  to  be  due  by  F.  T.  White  and  his  co-partners  as 
solicitors,  F.  T.  W^hite  having  been  one  of  the  trustees  of  the  testator's  will,  and 
having  been  employed  by  his  co-trustee,  who  was  also  the  testator's  executrix,  to 
transact  the  business  to  which  the  bills  of  costs  related.  F.  T.  White  took  exceptions 
to  the  Master's  report,  which  were  argued  before  Vice-[161]-Chancellor  Stnart  in 
December  1854,  when  His  Honour,  considering  himself  bound  by  authority,  held 
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that  Mr.  White  was  only  entitled  to  the  costs  out  of  pocket,  and  overruled  the 
exceptions  :  the  present  appeal  was  then  brought  to  the  Lord  Chancellor. 

A  very  full  notice  of  the  facts  of  the  case,  and  the  arguments  of  counsel,  will  be 
found,  together  with  the  judgment  of  the  Vice-Chancellor,  in  the  2d  Volume  of 
Messrs.  Smale  &  Giftard's  Kepurts,  page  422.  The  following  short  statement  will  be 
therefore  sufficient  to  place  the  case  intelligibly  before  the  reader. 

Mr.  White  had  acted  as  the  solicitor  of  the  testator  in  his  lifetime,  and  being 
then  in  partner.ship  with  Mr.  Lindsay,  had  jointly  with  him  taken  steps  for  bringing 
to  sale  the  testator's  real  estates,  l)Ut  the  object  was  only  partially  accomi)lishecl  at 
the  testator's  death,  which  took  place  on  the  23d  November  1843.  The  testator,  by 
his  will  dated  in  October  1843,  appointed  bis  wife  and  Mr.  White  trustees  for  the 
sale  of  all  his  real  estates,  and  to  hold  the  proceeds  in  trust  for  his  wife  absolutely ; 
and  he  appointed  his  wife  sole  executrix.  After  the  testator's  death,  and  by  the 
direction  and  at  the  request  of  Mrs.  Broughton,  who  died  subsequently,  Mr.  White 
(being  in  partnership  first  with  Mr.  Lindsay  and  afterwards  with  Mr.  Calthorpe) 
managed  the  sales  of  the  testator's  property,  and  other  business  connected  with  his 
estatcT:  and  the  claim  made  by  Mr.  White,  and  disallowed  by  the  Master  as  above 
stated,  was  in  respect  of  this  business. 

Mr.  Malins,  and  Mr.  J.  H.  Palmer,  for  Mr.  White,  supported  the  appeal.  They 
submitted  that  the  rule,  as  it  was  generally  laid  [162]  down,  that  a  trustee  or 
executor  being  a  solicitor  could  not  charge  as  a  solicitor  for  business  done  by  him, 
ousjht  to  be  subject  to  exceptions,  and  that  to  apply  it  in  the  present  case  was 
inc^onsistent  with  any  true  principle,  and  would  operate  very  harshly.  They  stated 
that  the  justice  of  Mr.  White's  claim  had  been  felt  strongly  by  the  Master  (now  Vice- 
Chancellor  Kindersley),  and  that  the  Vice-Chancellor,  from  whose  decision  the  present 
appeal  was  brought,  expressed  a  wish  that  the  matter  should  be  more  fully  con- 
sidered. They  further  submitted  that  the  rule  had  received  a  proper  modification  in 
the  case  of  Cradock  v.  PiiKr  (1  Mac.  &  G.  664),  in  which  Lord  Cottenham  had  treated 
it  as  applying  only  to  the  costs  of  a  trustee  acting  as  a  solicitor  for  himself,  thus 
bringing  it  within  the  general  principle  that  a  trustee  was  not  to  make  his  office 
a  source  of  personal  emolument ;  that  in  Mowe  v.  Froivtl  (3  Myl.  &  Cr.  45)  Lord 
Cottenham  had  exactly  provided  for  a  case  like  the  present,  when  he  said  that  parties 
might  agree  that  a  trustee,  being  a  solicitor,  should  have  some  benefit  beyond  what 
the  law  would  otherwise  have  allowed  ;  for  Mr.  White  had  acted  by  the  direction  and 
at  the  request  of  Mrs.  Broughton,  and  on  the  understanding  that  he  should  be  paid. 
They  referred  to  Lincoln  v.  IFindsor  (9  Hare,  158),  in  which  Vice-Chancellor  Turner 
had  held  that  the  decision  in  Cradock  v.  Piper  applied  only  to  the  case  of  costs 
incurred  in  a  suit,  and  not  to  costs  incurred  in  the  administration  of  an  estate  without 
a  suit ;  but  they  submitted  that  the  real  test  was,  whether  the  employment  was  the 
act  of  the  solicitor  alone  or  whether  it  was  requisite  that  others  should  join  with  him 
in  it;  that  in  the  latter  case  the  rule  did  not  really  apply,  and  that  though  the  Court 
must  watch  narrowly  the  conduct  of  solicitors  acting  as  trustees,  there  was  no  reason 
why,  if  a  testator  chose  to  select  a  solicitor  as  his  trustee  or  [163]  executor,  the 
solicitor  should  not  be  able  to  act  and  receive  remuneration. 

Thev  cited  and  commented  on  Ai/liffe  v.  Murray  (2  Atk.  58),  Bainhrigge  v.  Blair  (8 
Beav.  .588),  Todd  v.  JFilson  (9  Beav.'486),  Christophers  v.  Itlnfe  (10  Beav.  523),  Ywk 
V.  Brown  (1  Coll.  260). 

Mr.  Bacon  and  Mr.  Chapman  Barber  supported  the  decision  of  the  Vice-Chancellor. 
They  commented  on  the  cases  referred  to  by  the  other  side,  and  submitted  that 
neither  on  general  principle  nor  on  particular  circumstances  could  Mr.  White  receive 
anything  but  costs  out  of  pocket;  he  was  not  entitled  to  "profit  costs."  They 
referred  to  some  remarks  made  by  Lord  Brougham  in  the  case  of  Manson  v.  Bail;/, 
before  the  House  of  Lords,  in  June  last  (unreported),  in  which  his  Lordship,  alluding 
to  Cradock  v.  Piper,  said,  that  if  that  case  had  been  at  all  adopted  in  any  of  the 
decisions  of  the  House  he  should  be  very  slow  to  express  any  doubt  which  he  might 
have  upon  it ;  but  if  it  had  never  been  so  adopted  or  countenanced  in  decisions  there, 
then  he  might  be  permitted  to  state  that  he  had  great  doubts  respecting  the  sound- 
ness of  that  decision  to  the  length  to  which  it  went ;  they  stated,  however,  that  they 
were  contented  to  rest  the  present  argument  on  the  authority  of  Cradock  v.  Piper,  as 
interpreted  by  the  Vice-Chancellor  Turner  in  Lincoln  v.  IFindsm: 
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Mr.  Torriaiio  appeared  for  other  parties. 

The  Lord  Chancellor.  I  will  not  wait  for  a  reply  in  this  case  (Note. — Mr. 
Malins  happened  not  to  be  present  at  the  conclusion  of  the  argument  of  the  Respon- 
dent's counsel)  ;  indeed  [164]  no  reply  can  be  necessary.  The  rule  applicable  to  the 
subject  has  been  treated  at  the  Bar  as  if  it  were  sufficiently  enunciated  by  saying, 
that  a  trustee  shall  not  be  able  to  make  a  profit  of  his  trust,  but  that  is  not  stating  it 
so  widely  as  it  ought  to  be  stated.  The  rule  really  is,  that  no  one  who  has  a  duty  to 
perform  shall  place  himself  in  a  situation  to  have  his  interests  conflicting  with  that 
duty  ;  and  a  case  for  the  application  of  the  rule  is  that  of  a  trustee  himself  doing 
acts  which  he  might  employ  others  to  perform,  and  taking  payment  in  some  way  for 
doing  them.  As  the  trustee  might  make  the  payment  to  others,  this  Court  .says  he 
shall  not  make  it  to  himself  :  antl  it  says  the  same  in  the  case  of  agents,  where  they 
may  empk\v  others  under  them.  The  good  sense  of  the  rule  is  obvious,  because  it  is 
one  of  the  duties  of  a  trustee  to  take  care  that  no  improper  charges  are  made  by 
persons  employed  for  the  estate.  It  has  been  often  argued  that  a  sufficient  check  is 
afforded  by  the  power  of  taxing  the  charges,  but  the  answer  to  this  is,  that  that 
check  is  not  enough,  and  the  creator  of  the  trust  has  a  right  to  have  that,  and  also 
the  check  of  the  trustee.  The  result  therefore  is,  that  no  person  in  whom  fiduciary 
duties  are  vested  shall  make  a  profit  of  them  by  employing  himself,  because  in  doing 
this  he  cannot  perform  one  part  of  his  trust,  namely,  that  of  seeing  that  no  improper 
charges  are  made.  The  general  rule  applies  to  a  solicitor  acting  as  a  trustee,  and 
the  only  question  is  how  far  the  circumstances  of  the  present  case  take  it  out  of  this 
rule. 

It  is  in  the  first  place  sought  to  take  this  case  out  of  the  rule  on  the  authority  of 
Cradock  v.  FijJer  (1  Mac.  &  G.  GG-i) ;  and  here  I  must  own,  speaking  with  all  deference 
and  not  meaning  to  decide  anything  on  the  point,  that  I  cannot  see  any  distinction 
between  costs  incurred  in  a  suit  and  costs  in-[165]-curred  in  administering  an  estate 
without  a  suit ;  the  danger  may  possibly  be  less  in  the  former  case  than  in  the  latter, 
but  the  principle  is  the  same.  As  every  trustee  is  bound  to  protect  the  estate  against 
improper  charges,  there  must  also  exist  the  same  difficulty  in  principle  in  his  acting 
for  himself  and  others,  as  in  acting  for  himself  alone  ;  and  as  to  this,  when  the  point 
was  mentioned  in  the  House  of  Lords,  I  felt  the  same  difficulty  in  understanding  the 
difference  as  was  felt  by  the  noble  lord  whose  remarks  have  been  quoted.  In  Cradock 
v.  Fijyer,  however,  the  genei'al  rule  might  have  been  probably  safely  relaxed  ;  and 
where  the  question  related  to  charges  incurred  in  a  suit,  there  would  be  considerably 
less  danger  in  relaxing  it  where  the  parties  had  been  made  Defendants,  than  where 
they  had  filled  the  character  of  Plaintiffs.  If,  therefore,  the  circumstances  of  the 
case  before  me  had  brought  it  within  the  same  class,  I  should  have  felt  myself  bound 
to  follow  the  decision  of  Lord  Cottenham,  which,  however,  appears  to  me  to  overrule 
the  previous  decision  of  the  Master  of  the  Kolls  in  Bainhrigge  v.  Blair  (8  Beav.  588), 
but  the  circumstances  of  the  present  case  are  not  in  my  opinion  similar,  I  mean  in 
degree,  and  the  decision  in  Cradock  v.  Piper  goes  on  degree  merely. 

It  has  been  said  that  the  present  is  the  case  of  a  trustee  solicitor  employed  by 
the  cestui  que  trust,  who  was  also  his  co-trustee.  I  should  have  been  glad  to  find  any 
substantial  distinction  in  this,  but  the  fact  is  that  the  real  cestuis  que  trust  are  the 
creditors,  and  also,  if  the  fund  is  solvent,  the  person  entitled.  Then  it  is  said  that 
it  is  a  distinction  without  a  difference  to  apply  the  rule,  as  explained  in  Cradock 
V.  Piper,  to  a  suit  and  not  to  general  business.  I  feel,  I  confess,  pressed  by  that 
argument,  [166]  and  would  be  glad  to  aid  the  solicitor  in  the  present  case  if  I  could 
do  .so,  but  I  cannot,  for  Lord  Cottenham  mentions  as  being  right  the  judgment  of 
Lord  Lyndhurst  in  New  v.  Jones  (1  Mac.  &  G.  668,  n.),  and  I  could  not  give  Mr. 
White  his  costs  without  saying  that  Neiv  v.  Jones  was  wrongly  decided.  Therefore, 
without  I'elying  on  the  decision  of  Vice-Chancellor  Turner  in  Lincoln  v.  IVindsor, 
from  which  I  would  not  readily  dissent,  I  cannot  go  against  Neiu  v.  Jones ;  and  to 
decide  the  present  case  as  I  am  asked  by  the  Appellant  to  decide  it  would  be  also  to 
say  that  Crwlock  v.  Piper  is  wrong  because  the  Judge  there  says  that  Neiv  v.  Janes  is 
right.  , 

On  the  whole,  then,  though  agreeing  with  the  Vice-Chancellor  that  Mr.  White's 
conduct  was  perfectly  honest,  yet  as  the  general  rule  is  useful  for  the  security  of 
cestuis  que  trust,  I  must  act  on  it  and  cannot  aid  the  claim. 
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The  rule  appears  not  to  be  generally  understood,  though  it  is  better  understood 
now  than  it  was  formerly,  for  one  continually  sees  provisions  introduced  into  wills 
and  settlements  enabling  a  solicitor,  acting  as  trustee,  to  receive  remuneration  just  as 
if  he  had  not  been  appointed  trustee,  and  it  is  very  often  convenient  to  make  this 
arrangement.  No  such  provision,  however,  was  made  in  the  present  case,  and  the 
solicitor's  costs  cannot,  therefore,  be  properly  allowed.  The  appeal  must  be  dismissed, 
but  there  will  be  no  costs.  ' 


[167]     Pennell  v.  Smith.     Before  the  Lord  Chancellor  Lord  Cranworth. 
June  20,  July  18,  1855. 

[S.  C.  24  L.  J.  Ch.  750 ;  1  Jur.  (N.  S.)  1213  ;  3  W.  R.  619.] 

On  a  bill  filed  to  set  aside  a  deed  securing  an  annuity  as  being  void  by  reason  of  the 
return  of  the  consideration  under  the  sixth  section  of  the  Act  53  Geo.  3,  c.  141  : 
Held,  in  reference  to  an  objection  that  no  relief  could  be  granted  in  equity,  that 
the  intention  of  the  Act  was  to  give  the  same  power  to  a  Court  of  Equity  in  regard 
to  an  annuity  to  be  enforced  by  suit  as  to  a  Court  of  law  in  regard  to  an  annuity 
to  be  enforced  by  action. 

Held,  also,  that  the  burthen  of  proof  was  on  the  Plaintiff  to  make  out  that  there  was 
a  return  of  the  consideration  within  the  meaning  of  the  section ;  that  if  the  con- 
sideration was  actually  paid  to  the  grantor,  the  application  of  it  by  him  in  discharge 
of  debts  really  due  from  him  to  the  grantee  would  not  be  such  return  ;  nor  (scmble) 
would  it  be  so  even  if  the  grantor  had  previously  told  the  grantee  that  he  would 
make  such  an  application  of  it. 

In  this  case,  the  Lord  Chancellor,  not  being  on  the  whole  satisfied  that  the  Plaintiff 
had  established  the  return  of  the  consideration,  dismissed  the  bill,  but  without 
costs,  on  the  ground  that  in  a  transaction  of  the  nature  of  the  one  in  question  the 
Defendant  was  bound  to  have  been  prepared  with  clear  proof  in  support  of  his 
title. 

This  was  an  appeal  by  the  Defendant  Aaron  Smith,  from  a  decree  made  by  the 
Master  of  the  Rolls,  on  the  21st  December  1854,  in  favour  of  the  Plaintiffs. 

The  bill  was  filed  on  the  19th  April  1854  by  William  Pennell,  official  assignee, 
and  J.  P.  Judd,  creditors'  assignee,  of  the  estate  of  J.  R.  Pease  and  W.  H.  Pease, 
bankrupts;  audit  sought  to  have  a  certain  indenture,  dated  the  11th  April  1846, 
and  warrant  of  attorney  of  the  same  date,  declared  void,  and  that  the  Defendant 
might  be  decreed  to  deliver  up  the  same,  and  to  acknowledge  satisfaction  upon  the 
record  of  the  judgment  entered  up  under  the  warrant  of  attorney,  upon  such  terms, 
in  respect  of  the  money  actually  advanced  by  the  Defendant  as  the  consideration  for 
the  annuity  granted  by  the  indenture  and  the  interest  thereof,  as  the  Court  should 
think  reasonable. 

The  indenture  in  question  was  dated  the  11th  April  1846,  and  was  made  between 
J.  R.  Pease  and  W.  H.  Pease  of  the  one  part,  and  the  Defendant  A.  Smith  of  the 
other  part :  it  recited  (amongst  other  things)  the  will  of  W.  Pease  deceased,  that 
each  of  them  the  said  J.  R.  [168]  Pease,  and  W.  H.  Pease  being  two  of  the  children 
of  the  testator  was  entitled  to  one-fifth  part  share  or  proportion  of  and  in  all  his  real 
and  personal  estate  and  effects  and  the  rents  interest  dividends  annual  and  other 
produce  thereof  and  to  accrue  due  thereon  together  with  a  proportionate  part  or 
share  of  the  part  or  share  of  either  of  the  testator's  daughter  or  daughters  in  the 
event  of  their  dying  without  issue  and  also  a  proportionate  part  or  share  of  the  part 
or  share  of  either  of  the  testator's  son  or  sons  in  the  event  of  their  dying  under  the 
age  of  twenty -one  years,  that  J.  R.  Pease  and  W.  H.  Pease  had  contracted  with  A. 
Smith  for  the  absolute  sale  to  him  of  one  annuity  or  clear  yearly  sum  of  £75  to  be 
paid  to  A.  Smith  his  executors  administrators  or  assigns  during  the  lives  and  life  of 
the  said  A.  Smith  Lavinia  Smith  Sophia  Day  Anne  Boast  and  John  Boast  and  the 
life  of  the  survivor  of  them  and  to  be  secured  in  manner  after  mentioned  at  or  for 
the  price  or  sum  of  £750,  that  for  securing  payment  of  the  said  annuity  the  said  J. 
R.  Pease  and  W.  H.  Pease  had  given  a  warrant  of  attorney  for  £1500  and  costs  of 
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suit,  that  upon  such  treaty  it  was  agreed  that  the  annuity  should  be  further  secured 
by  an  assignment  of  the  two-fifth  part  shares  or  proportions  of  the  said  J.  K.  Pease 
and  W.  H.  Pease  of  the  real  and  personal  estate  and  effects  of  the  said  testator  and 
the  rents  interest  dividends  annual  and  other  produce  thereof  together  with  all 
other  their  interests  and  interest  under  the  said  will  and  also  by  the  several  provisions 
covenants  and  agreements  after  also  contained,  that  the  said  atmnity  might  be  rejjur- 
chased  upon  the  terms  after  mentioned  and  that  the  costs  and  expenses  of  preparing 
<and  perfecting  the  several  securities  for  payment  of  the  said  annuity  and  of  preparing 
and  filing  a  memorial  thereof  should  be  borne  and  paid  by  the  said  J.  R.  Pease  and 
W.  H.  Pease  :  It  was  witnessed  that  in  pursuance  of  the  said  agreement  and  in  [169] 
consideration  of  ,£750  paid  &c.  J.  R.  Pease  and  W.  H.  Pease  did  grant  unto  A.  Smith 
his  executors  administrators  and  assigns  during  the  natural  lives  of  the  said  A. 
iSmith  L.  Smith  S.  Day  A.  Boast  and  J.  Boast  and  during  the  life  of  the  survivor 
of  them  one  annuity  or  clear  yearly  sum  of  £75  payable  as  therein  mentioned  :  And 
payment  of  the  said  annuity  was  secured  by  the  joint  and  several  covenant  of  the 
said  J.  R.  Pease  and  W.  H.  Pease  in  the  indenture  contained  :  It  was  further 
witnessed  that  for  the  consideration  aforesaid  the  said  J.  R.  Pease  and  W.  H.  Pease 
did  grant  and  assign  unto  the  said  A.  Smith  his  heirs  executors  administrators  and 
assigns  all  those  the  two  several  fifth  parts  shares  proportions  and  interest  and  also 
all  the  interest  whatsoever  in  possession  expectancy  possibility  or  otherwise  howso- 
ever of  them  the  said  J.  R.  Pease  and  W.  H.  Pease  and  each  and  either  of  them  of 
and  in  the  real  and  personal  estate  and  effects  of  the  said  testator  William  Pease  and 
the  rents  dividends  interests  or  annual  and  other  proceeds  thereof  then  due  and 
thenceforth  to  accrue  due  for  and  in  respect  of  the  same  and  of  and  in  all  monies  pro- 
<luced  or  to  be  produced  therefrom  respectively  and  the  funds  and  securities  for  the 
same  to  hold  upon  the  trusts  in  the  indenture  expressed  for  more  effectually  securing 
the  due  and  punctual  payment  of  the  said  annuity  thereby  granted  and  all  such  costs 
charges  and  expenses  as  he  or  they  might  bear  or  sustain  for  or  by  reason  of  the 
trusts  thereby  reposed  in  him  or  them  :  And  it  was  by  the  indenture  agreed  and 
•declared  that  if  at  any  time  thereafter  the  said  J.  R.  Pease  and  W.  H.  Pease  their 
heirs  executors  or  administrators  or  either  of  them  should  be  desirous  of  redeeming 
or  repurchasing  the  said  annuity  thereby  granted  and  should  give  seven  days' previous 
notice  in  writing  to  the  said  A.  Smith  his  executors  administrators  and  assigns  and  at  or 
before  the  expiration  of  the  time  mentioned  in  such  [170]  notice  should  pay  or  cause 
to  be  paid  to  the  said  A.  Smith  his  executors  administrators  or  assigns  all  arrears 
then  due  of  the  said  annuity  and  all  costs  charges  and  expenses  then  due  and  payable 
under  or  by  virtue  of  the  indenture  and  should  also  pay  to  the  said  A.  Smith  his 
■executors  administrators  or  assigns  the  sum  of  £750  then  the  said  annuity  and  the 
powers  &c.  before  given  for  enforcing  payment  thereof  should  cease  and  determine 
and  the  said  A.  Smith  his  executors  administrators  or  assigns  should  re-assign  the 
premises  comprised  in  the  indenture  and  deliver  up  the  warrant  of  attorney  or  cause 
satisfaction  to  be  entered  on  the  judgment  to  be  entered  up  thereunder. 

The  following  receipt,  signed  by  J.  R.  Pease  and  W.  H.  Pease,  was  indorsed  on 
the  indenture : — "  Received  the  day  and  year  first  within  written  of  and  from  the 
within  named  Aaron  Smith  the  sum  of  seven  hundred  and  fifty  pounds  being  the 
consideration  money  within-mentioned  to  be  paid  by  him  to  me  in  manner  following 
that  is  to  say  one  note  of  the  Governor  and  Company  of  the  Bank  of  England  for  five 
hundred  pounds  dated  2d  April  1845  No.  §  28,795,  two  other  notes  of  the  said 
■Governor  and  Company  for  one  hundred  pounds  each  respectively  dated  5th  July 
1845  Nos.  ^  71,985  and  "  76,731  and  one  other  note  of  the  said  Governor  and 
Company  for  fifty  pounds  dated  6th  October  1845  No.  g  82,077." 

A  memorial  of  the  indenture  was  duly  enrolled  on  the  22d  April  1846,  and  therein 
the  consideration  for  the  grant  of  the  said  annuity  of  seventy-five  pounds  a  year  was 
stated  to  be  "seven  hundred  and  fifty  pounds  paid  in  notes  of  the  Governor  and 
Company  of  the  Bank  of  England." 

A  warrant  of  attorney  was  executed  by  J.  R.  Pease  and  W.  H.  Pease  ;  and,  on 
the  22d  April  1846,  [171]  judgment  for  the  sum  of  £1500  and  costs  of  suit  was 
entered  up  thereunder  in  the  Court  of  Queen's  Bench,  against  J.  R.  Pease  and  W. 
H.  Pease. 
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Till!  following  is  the  substance  of  the  case  as  stated  by  the  bill  in  reference  to  the 
transaction  in  question  : — Prior  to  and  at  the  date  of  the  indenture,  J.  K.  Pease  and 
W.  H.  Pease  carried  on  business  in  partnership  with  W.  H.  Thompson  as  wine  mer- 
chants at  Ingram  Court,  Fenchurch  Street  in  the  City  of  London,  and  the  Defendant 
had  various  dealings  with  the  firm,  and  also  with  each  of  them  J.  R.  Pease  and  W. 
II.  Pease,  and  from  time  to  time  advanced  monies  and  discounted  bills  and  notes  to 
and  for  the  tirm,  and  to  and  for  each  of  them  the  said  J.  K.  Pease  and  AV.  H.  Pease, 
at  rates  of  interest  greatly  exceeding  five  pounds  per  cent,  per  annum,  and  in  some 
instances  amounting  to  or  exceeding  sixty  pounds  per  cent,  per  annum,  and  the 
1  )efendant  also  knew,  as  the  fact  was,  that  the  firm  and  J.  R.  Pease  and  W.  H.  Pease 
individually  were  in  embarrassed  circumstances  and  in  want  of  money.  Shortly 
l)efore  the  "date  of  the  indenture,  J.  R.  Pease  and  W.  H.  Pease  requested  the  Defen- 
dant to  afford  them  pecuniary  assistance  to  enable  them  to  pay  a  creditor  who  had 
ciljtained  judgment  against  them  in  respect  of  speculations  in  railway  shares,  and  at 
their  request^  the  Defendant  called  upon  and  saw  Mr.  John  Shaw,  the  attorney 
of  the  judgment  creditor,  who  informed  the  Defendant  that  if  J.  R.  Pease  and  "\V. 
H.  Pease  did  not  speedily  pay  the  judgment  debt  he  would  sell  them  up  or  he  used 
words  to  that  effect,  whereupon  the  Defendant  told  Mr.  Shaw  that  he  the  Defendant 
would  enable  them  to  pay  the  debt  or  used  words  to  that  effect.  Prior  to  the  execu- 
tion of  the  indenture,  it  was  agreed  between  the  Defendant  and  J.  R.  Pease  and  "\V. 
H.  Pease,  that  they  should  execute  to  the  Defendant  a  security  for  £7.50,  and  that 
out  of  [172]  monies  to  be  advanced  by  the  Defendant,  £220,  the  amount  of  debt  and 
costs  owing  upon  the  judgment,  should  be  paid,  and  that  J.  R.  Pease  should  have  for 
his  own  use  £30,  and  that  the  sum  of  £500  (which  with  the  said  sums  of  £220  and 
£30  would  make  the  £750),  should  be  retained  by  the  Defendant,  or  having  been 
advanced  In'  him  to  J.  R.  Pease  and  W.  H.  Pease  should  be  returned  by  them  to  the 
Defendant,  in  or  towards  satisfaction  of  monies  alleged  by  the  Defendant  to  be  owing 
to  him  from  J.  R.  Pease  and  W.  H.  Pease  or  one  of  them  in  respect  of  former  deal- 
ings and  transactions  and  of  the  costs  of  preparing  and  perfecting  the  security. 
Accordingly  Mr.  J.  D.  Wells,  the  solicitor  of  the  Defendant,  caused  the  indenture  in 
question  to  be  prepared  and  engrossed  upon  instructions  received  from  the  Defendant, 
but  no  solicitor  was  employed  on  behalf  of  J.  R.  Pease  and  W.  H.  Pease  or  either  of 
them,  and  they  or  either  of  them  never  gave  any  instructions  to  Mr.  Wells  to  prepare 
the  same,  and  never  saw  any  draft  or  copy  thereof.  At  a  meeting  held  about  midday 
on  Saturday  the  11th  April  1846,  at  the  office  of  Mr.  Wells  in  King  William  Street 
in  the  city  of  London,  the  indenture  was  executed  by  J.  R.  Pease  and  W.  H.  Pease, 
and  there  were  present  at  the  meeting  J.  R.  Pease,  W.  H.  Pease,  Mr.  Shaw,  Mr. 
Wells  and  the  Defendant,  and  no  other  person.  Prior  to  the  meeting,  but  on  the 
same  day,  the  I)efendant  received  from  his  bankers  the  bank  notes  for  £500,  £100 
and  £50  mentioned  in  the  receipt  indorsed  on  the  indenture,  and  produced  them  at 
the  meeting,  and  with  the  three  last-mentioned  notes  the  £220  was  paid  to  Mr. 
Shaw  in  satisfaction  of  the  judgment  debt  and  costs,  and  the  sum  of  £30  was  takeu 
hy  J.  R.  Pease  for  his  own  use  but  no  further  pajmient  was  made  to  J.  R.  Pease,  and 
no  payment  whatever  was  made  to  W.  H.  Pease,  and  the  Defendant  when  the  meet- 
ing broke  up  took  away  with  [173]  him  the  note  for  £500  and  paid  it  into  his  bankers 
on  the  same  day  to  his  credit  there.  The  Defendant  paid  the  bill  of  costs  of  Mr. 
Wells  for  preparing  the  security. 

The  bill  contained  also  the  following  statement  as  the  foundation  for  the  relief 
sought: — "On  the  said  11th  April  1846  no  debt  was  owing  to  the  Defendant  from 
the  said  J.  R.  Pease  and  W.  H.  Pease,  or  either  of  them,  or  if  any  debts  or  debt  were 
or  was  then  owing  from  them  or  either  of  them  to  the  Defendant,  the  same  were  or 
was  less  in  amount  than  the  amount  retained  by  or  returned  to  the  Defendant,  and 
he  retained  or  accepted  a  return  of  such  last  mentioned  amount  in  pursuance  of  some 
previous  agreement  or  understanding  that  the  same  should  be  so  retained  or 
returned  ;  or  if  without  any  such  agreement  or  understanding  any  part  of  the  said 
sum  of  £750  was  returned  to  the  Defendant  by  the  said  J.  R.  Pease  and  W.  H. 
Pease,  or  either  of  them,  in  satisfaction  of  any  such  debts  or  debt  the  same  was  so 
returned  by  them  or  him  voluntarily,  and  when  in  insolvent  circumstances  and  in 
contemplation  of  their  bankruptcy,  and  without  pressure  on  the  part  of  the  Defendant, 
and  the  payment  so  made  was  a  fraudulent  preference  within  the  meaning  of  the- 
bankrupt  laws." 
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The  answer  of  the  Defendant  represented  the  circumstances  under  which  the 
indenture  was  executed  as  being — that  J.  R.  Pease  and  W.  H.  Pease  were  severally 
indebted  to  a  Mr.  Taplin  in  respect  of  money  lost  by  them  in  railwa\'  speculations, 
and  were  being  sued  by  him  by  Mr.  Shaw  his  attorney,  and  judgments  had  been 
obtained  by  Mr.  Taplin  in  the  actions,  and  execution  was  threatened  against  J.  H.  Peaso 
and  W.  H.  Pease,  and  it  was  principally  in  order  to  avoid  such  execution  that  they 
required  a  sum  of  £750,  and  made  the  application  to  the  Defendant  which  resulted  in 
the  grant  of  the  [174]  annuity,  and  after  the  same  had  been  arranged,  and  before  it 
was  completed,  the  Defendant,  at  the  request  of  J.  K.  Pease  and  W.  H.  Pease  or  one 
of  them,  went  to  Mr.  Shaw,  and  informed  him  of  the  arrangement,  and  induced  him 
to  forbear  issuing  execution  until  the  same  should  be  completed  ;  that  Mr.  Shaw  was 
present  on  the  completion  of  the  transaction,  which  took  place  at  Mr.  Wells'  office  as 
stated  in  the  bill,  and  attested  the  receipt  for  the  £750  and  also  the  warrant  of 
attorney  and  the  defeazance  thereon  which  contained  a  recital  of  the  payment  of  the 
£750  ;  that  the  £750  was  actually  paid  to  and  received  by  J.  K,  Pease  and  W.  H. 
Pease  in  Bank  of  England  notes,  and  they  paid  part  thereof  forthwith  to  Mr.  Shaw 
and  the  Defendant  presumed  that  the  amount  so  paid  was  the  amount  for  which  the 
judgment  was  recovered  together  with  Mr.  Shaw's  costs  ;  that  J.  K.  Pease  and  AV. 
H.  Pease  or  one  of  them  took  away  with  them  or  him  what  remained  of  the  £750  ; 
that  at  a  later  period  of  the  day  J.  R.  Pease  and  W.  H.  Pease  or  one  of  them,  at  their 
office  in  Ingram  Court  paid  the  Defendant  the  amount  due  to  him  from  them  or  one 
of  them  in  respect  of  certain  other  transactions,  and  he  gave  them  or  him  up  the 
securities  or  security  either  by  bill  of  exchange  promissory  note  or  I.  0.  U.  which  he 
held  for  the  amount  they  or  he  so  paid  to  him  ;  that  he  had  been  in  the  habit  of 
advancing  money  to  them  upon  I.  O.  U.'s  and  promissory  notes,  and  of  discounting 
for  them  the  bills  of  exchange  of  their  customers  in  the  wine  trade,  and  he  did  not 
remember  the  particular  sum  which  he  received  on  that  occasion  or  on  what  securities 
or  security  the  same  was  due  ;  that  the  amount  so  paid  to  him  did  not,  however, 
comprise  all  the  sums  in  which  W.  H.  Pease  was  indebted  to  him,  for  W.  H.  Pease 
still  remained  indebted  to  him  in  £40  upon  a  promissory  note  originally  drawn  for 
£140  for  which  he  had  proved  against  his  estate,  together  with  other  monies 
subse-[175]-quently  lent,  making  the  total  amount  proved  £145.  The  Defendant 
denied  that,  when  the  meeting  at  which  the  annuity  deed  was  executed  broke  up,  he 
took  away  with  him  the  bank  note  for  £500,  or  that  he  paid  it  into  his  liankers  on 
the  same  day  to  his  credit  there  ;  he  stated  that  he  appeared  to  ha^'c  paid  the  same 
into  his  bankers  on  the  13th  April  1846,  but  when  or  how  he  again  became  possessed 
thereof  he  did  not  then  recollect.  And  the  Defendant  denied  that  any  part  of  the 
£750  was  returned  to  him,  except  so  far  as  the  monies  which  he  afterwards  on  the 
same  day  received  in  discharge  of  his  other  debt  or  debts  were  pai't  thereof,  or  that 
any  sum  was  paid  to  him  as  a  bonus  on  the  transaction  or  otherwise  than  in  discharge 
of  a  debt  bond  pie  due  and  owing  to  him.  The  Defendant  stated  that  J.  R.  Pease  and 
W.  H.  Pease  had  the  possession  of  and  uncontrolled  dominion  over  the  £750  from 
the  time  when  the  same  was  paid  to  them,  and  had  the  power  of  disposing  thereof  in 
any  way  the}'  thought  fit. 

J.  R.  Pease  and  W.  H.  Pease,  together  with  their  partner,  liecame  bankrupt  on 
the  6th  July  1846  :  a  dividend  of  one  shilling  and  ninepence  in  the  pound  only  had 
been  declared  on  the  joint  estate,  but  no  dividend  had  been  declared  on  the  separate 
estate  of  either  J.  R.  Pease  or  W.  H.  Pease.  The  two  bankrupts  and  also  the 
Defendant  were  examined  under  the  fiat  touching  the  transaction  in  question  :  J.  R. 
Pease  stated  that  he  received  from  the  Defendant  about  £40  on  the  execution  of  the 
indenture  ;  W.  H.  Pease  said  that  he  received  nothing ;  and  the  Defendant,  who  was 
examined  on  three  several  occasions,  gave  a  history  of  the  matter  which,  though 
alleged  in  arg\mient  to  be  inconsistent  with  the  statements  contained  in  his  answer  in 
the  suit,  may,  for  the  purposes  of  this  report  and  having  regard  to  the  [176]  judgment 
of  the  Lord  Chancellor,  be  considered  as  not  materially  varying  from  it. 

In  November  1847,  a  suit  of  Crreen  v.  Braille//  (afterwards  Pennell  v.  BrwUeij)  was 
instituted  by  the  assignees  of  the  Messrs.  Pease  against  all  proper  parties,  including 
the  present  Defendant,  for  the  administration  of  the  estate  of  the  testator  W.  Pease ; 
but  it  was  not  until  the  13th  June  1853  that  the  rights  of  the  persons  interested, 
including  the  Messrs.  Pease,  were  declared,  and  immediately  afterwards  the  share  of 
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the  Messrs.  Pease  was  carried  to  the  credit  of  their  incumbrances.  In  April  1854  the 
bill  in  the  present  suit  was  filed  to  impeach  the  security  of  the  Defendant,  who  then 
presented  a  petition  in  the  administration  suit  for  the  transfer  to  him  of  the  fund  in 
Court.  The  petition  was  brought  on  upon  the  20th  April  1854,  and  was  ordered  to 
stand  over  until  the  hearing  of  the  present  suit.  It  should  here  be  mentioned  that 
no  attempt  had  been  made  in  the  administration  suit  to  impeach  the  Defendant's 
security,  and  that  Mr.  Wells  having  gone  to  Australia  in  1852,  no  information  could 
be  obtained  from  him  ;  J.  R.  Pease  had  also  left  England. 

The  case  was  heard  before  the  Master  of  theKoUs  on  the  12th  and  13th  December 
1854;  and  His  Honour,  by  a  decree  dated  the  21st  December  1854,  ordered  and 
decreed  that  the  annuity  should  be  set  aside,  and  ordered  an  account  to  be  taken  of 
what  was  actually  paid  l)y  the  Defendant  at  the  time  of  granting  the  annuity  to  the 
grantors  thereof  or  either  of  them  or  for  their  or  either  of  their  use  with  interest 
thereon  from  that  time  at  four  per  cent.,  and,  on  the  Plaintifl's  paying  to  the 
Defendant  what  should  be  found  due  on  taking  the  account,  ordered  that  the 
Defendant  should  deliver  up  to  the  Plaintiffs  the  indenture  of  the  11th  April  1846 
and  the  cop}'  [177]  warrant  of  attorney,  and  acknowledge  satisfaction  upon  the  record 
of  the  judgment  entered  up  under  the  warrant  of  attorney,  with  liberty  for  the 
Defendant  to  prove  under  the  bankruptcy  for  any  sum  due  to  him  from  the  bankrupts 
or  either  of  them  at  the  time  of  granting  the  annuity,  the  Plaintiffs  not  to  object  to 
such  proof  upon  any  ground  connected  with  the  annuity  transaction  or  on  the  ground 
of  delay  ;  and  His  Honour  gave  no  costs  of  the  suit  to  either  party. 

The  Master  of  the  Rolls  made  this  decree,  being  of  opinion  that,  upon  the  facts 
of  the  case  as  appearing  in  the  evidence,  the  transaction  in  question  could  not  be 
supported,  the  following  being  the  view  which  His  Honour  took  of  the  evidence  :  he 
considered  the  state  of  the  case  to  be  this; — that  in  April  1846,  the  Messrs.  Pease 
granted  the  annuity  in  question  in  consideration  of  X750,  which  was  paid  in  four 
note.s,  namely,  one  for  £500,  two  for  £100,  and  a  third  for  £50,  at  the  meeting  at 
the  office  of  Mr.  Wells  in  King  William  Street  ;  that,  of  these  notes,  the  two  for 
£100  each  and  the  one  for  £500  came  into  the  possession  of  Mr.  Shaw  and  were  paid 
l)y  him  in  to  his  bankers  on  the  same  evening,  Saturday,  and  carried  to  his  account, 
that  the  note  for  £500  was  paid  in  to  the  bankers  of  the  Defendant  either  on  the 
Saturday  evening  or  Monday  morning,  the  inference  from  this  being  that  the  £500 
was  returned  to  the  Defendant,  and  throwing  the  burden  of  proof  on  him  to  shew  it 
was  not  returned ;  that,  assuming  the  transaction  to  have  been  such  as  the  Defendant 
represented  it,  namely,  that  after  the  meeting  was  over  in  King  William  Street  the 
Defendant  and  the  Messrs.  Pease  went  to  the  office  of  the  latter  in  Ingram  Court  and 
thereupon  the  Defendant  produced  certain  securities  consisting  of  promissory  notes 
and  I.  0.  U.'s  and  the  Messrs.  Pease  repaid  him  the  amount  due  upon  those  I.  0.  U.'s 
and  promissory  notes,  the  transaction  would  be  [178]  void,  and  could  not  be 
supported.  His  Honour  considered,  that  if  money  was  repaid  by  the  grantor  of  an 
annuity  to  the  grantee  under  pretence  and  colour  of  a  debt,  assuming  the  debt  to  be 
a  perfectly  good  debt  due  to  the  grantee,  .still  the  annuity  could  not  under  the  Act 
of  Parliament  be  .supported  ;  that  if  a  creditor,  having  securities  from  a  debtor, 
came  to  him  and  asked  him  to  grant  an  annuity,  and  an  annuity  was  thereupon 
granted  to  him,  and  the  money  immediately  returned  for  the  purpose  of  purchasing 
up  the  old  debts  which  were  due  between  the  grantor  and  grantee  of  the  annuity, 
that  was  no  money  transaction,  and  nothing  more  than  the  return  of  money.  His 
Honour,  however,  was  of  opinion,  on  the  evidence,  that  this  was  not  the  transaction 
in  the  present  case,  but  that  the  £500  was  in  point  of  fact  returned  to  the  Defendant. 

The  Defendant  appealed  against  the  decree  of  the  Master  of  the  Rolls,  sub- 
mitting that  the  Plaintiff's  bill  ought  to  have  been  dismissed  with  costs,  or  otherwise 
that  the  decree  therein  ought  to  have  been  more  favourable  to  the  Defendant  than 
that  which  was  made.(l) 

[179]  Mr.  R.  Palmer  and  Mr.  Bird,  for  the  Plaintiffs,  supported  the  decree  of 
the  Master  of  the  Rolls.  They  urged  generally  that  there  was  no  bond  fides  in  the 
tran.saction,  it  being  on  the  one  side  an  effort  made  by  desperate  men  to  stave  off 
bankruptcy,  and  on  the  other,  an  advantage  taken  of  them  by  one  well  acquainted 
with  their  difficulties  ;  that  the  Master  of  the  Rolls  was  therefore  quite  justified  in 
setting  the  deed  aside,  and  the  only  real  objection  to  the  decree  was,  that  it  was  in 
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its  terms  too  favourable  to  the  Defendant.  They  referred  to  the  sixth  section  of  the 
Statute  53  Geo.  3,  c.  141,  and  submitted  that,  after  the  £500  was  traced  back  into 
the  possession  of  the  Defendant,  the  onus  was  on  him  to  shew  first,  that  it  ever 
really  got  into  the  hands  of  the  grantors  of  the  annuity,  and  secondly  that  there 
were  any  debts  then  due  by  them  to  him  of  which  he  was  entitled  [180]  to  demand 
payment.  They  insisted  that  on  both  points  the  Defendant  failed ;  and,  with 
regard  to  the  delay,  they  explained  it  as  unavoidable  under  the  circumstances  of  the 
case.  They  referred  to  Chitty's  Collection  of  Statutes,  Vol.  I.  p.  51,  note  (q.),  where 
the  cases  applicable  to  the  present  subject  are  collected,  and  cited  Jmu's  v.  Harris  (9 
Ves.  486),  Aguilar  v.  Agullar  (5  Madd.  414),  Belcher  v.  J'ardmi  (2  Coll.  1G2). 

Mr.  J.  V.  Prior,  for  the  Defendant.  He  remarked  on  the  length  of  time  that 
had  been  allowed  to  elapse  before  instituting  the  present  suit,  and  observed  that 
Wells,  the  attorney  who  had  managed  the  transaction,  was  now  abroad,  ha\ing  never 
been  asked  any  questions  by  the  Plaintifl's  when  they  had  the  opportunity  of  so 
doing.  As  far  as  the  evidence  went,  the  transaction  was  perfectly  fair  and  clear. 
The  admission  of  the  Defendant's  proof  in  the  bankruptcy  shewed  the  existence  of 
bond  fide  debts  aX  the  time  when  the  deed  was  executed,  and  the  cases  established 
that  the  payment  of  a  bond  fide  debt  was  not  the  returning  of  the  consideration 
money  intended  to  be  checked  by  the  statute  ;  Barber  v.  Tliomas  (7  C.  B.  Rep.  612), 
Gmion  v.  Champneys  (1  Bing.  287),  Caltmi  v.  Porter  (2  Bing.  370),  Aberdeen  v.  Jerdan 
(15  Q.  B.  Rep.  990),  Bland  v.  Lord  Alranley  (15  Q.  B.  Rep.  994,  note  (a.)).  The 
PlaintiiTs  had  misconceived  their  remedy  in  coming  to  a  Court  of  Equity  at  all ; 
thej'  ought  to  have  applied  to  the  Court  of  Queen's  Bench,  in  which  the  warrant  of 
attorney  was  entered  up.  The  sixth  section  of  the  Act  gave  a  discretionary  power 
to  order  the  aniuiity  deed  to  be  cancelled  ;  it  did  not  declare  the  deed  void,  as  the 
second  section  did,  which  related  [181]  to  cases  of  defective  memorial,  Girdlestone  v. 
Allan  (1  B.  &  C.  61),  Gorton  v.  Chainpnei/s  (1  Bing.  287);  and  this  being  so,  the 
power  was  to  be  exercised  by  the  Court  in  which  the  Act  placed  it,  that  is,  the  Court 
in  which  the  action  would  be  brought.  Bromley  v.  Holland  (5  Ves.  610)  and  other 
cases  shewed  in  what  way  the  Court  was  in  the  habit  of  exercising  its  power  in 
instances  similar  to  the  present ;  and  if  the  annuity  was  to  be  set  aside,  it  could, 
consistently  with  principle  and  authority,  be  on  no  other  terms  than  those  imposed 
by  the  Master  of  the  Rolls. 

Mr.  G.  M.  Giftard  followed  on  the  same  side.  He  could  not  say  that  the  point  of 
jurisdiction  had  been  pressed  before  the  Master  of  the  Rolls,  but  it  was  most 
material.  The  bill  in  the  present  case  was  without  precedent ;  it  was  an  attempt  to 
put  in  force  a  section  of  the  statute  which  was  never  intended  to  be  applied  to  pro- 
ceedings in  equity.  He  had  examined  all  the  cases  in  this  Court  of  setting  aside 
grants  of  annuities,  but  there  was  no  instance  of  a  grant  being  set  aside  on  the 
ground  of  the  return  of  the  consideration,  although  there  were  many  of  this  being 
done  for  defective  memorial,  the  jurisdiction  in  those  cases  being  founded  on  the 
declaration  in  the  second  section  of  the  statute  making  the  security  null  and  void  to 
all  intents  and  purposes ;  there  was,  however,  no  such  declaration  in  the  sixth 
section.  The  point  now  raised  had  been  adverted  to  in  Philipps  v.  Crawfurd  (9  Ves. 
214  :  13  Ves.  475),  but  in  that  ca.se  there  was  also  a  defective  memorial,  and  on  that 
the  discussion  chiefly  turned  :  the  case  of  Underhill  v.  Horwood  (10  Ves.  209)  was  also 
one  of  defective  memorial.  The  principle  applicable  to  awards,  governed  by  the 
statute  [182]  9  &  10  Will.  3,  c.  15,  was  analogous  to  that  now  in  question  ;  and  in 
Nichols  V.  Roe  (3  Myl.  &  K.  431)  it  was  held,  that  this  Court  had  no  jurisdiction  to 
grant  relief.  On  the  evidence  it  was  clear  that  the  consideration  was  bond  fide  paid 
to  the  grantors,  though  it  was  afterwards  returned,  and  that  they  had  the  money  in 
their  possession,  and  could  have  done  what  they  pleased  with  it :  what  they  did,  was 
to  apply  a  portion  of  it  in  settling  their  debts  with  the  Defendant,  and  the  case  thus 
fell  within  the  remark  of  Lord  Campbell  in  Aberdeen  v.  Jerdan  (15  Q.  B.  Rep.  990. 
See  p.  993),  where  his  Lordship  said  that  "  the  return  meant  by  the  statute  must  be 
without  consideration,  not  for  an  actual  debt."  The  length  of  time  which  had 
elapsed  was  also  an  answer  to  the  Plain  tiiTs'  claim,  for  the  Court  always  required 
parties  to  be  active  in  taking  proceedings  of  this  nature  :  the  Plaintiflfs  might  have 
impeached  the  Defendant's  security  in  the  administration  suit,  but  they  had  not 
chosen  to  do  so. 
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Mr.  Hinl  replied.  The  objection  as  to  jurisdiction  was  not  pressed  before  the 
Master  of  the  Rolls ;  but  this  annuity  having  been  obtained  without  consideration, 
the  Court  would  have  jurisdiction  to  set  the  deed  aside  independently  of  the  statute. 
Besides  this,  the  Defendant  had  given  the  Court  jurisdiction  by  the  proceedings  he 
had  himself  taken  to  obtain  the  fund.  With  regard  to  delay,  it  had  not  been 
greater  than  had  occurred  in  other  cases  where  the  Court  had  nevertheless  granted 
relief,  Drake  v.  Jtogers  (4  Moore,  402),  and  it  was  also  satisfactorily  accounted  foi-. 
As  to  any  instance  of  a  suit  in  this  Court  to  set  aside  an  annuity  deed  on  the  ground 
of  the  return  of  the  consideration,  none  occurred  to  him  at  the  present  moment,  but, 
[183]  with  the  permission  of  his  Lordship,  he  would  look  and  mention  any  that  he 
found. 

June  23.  Mr.  Bird  mentioned  Philipps  v.  Crawfunl  (9  Ves.  214),  as  an  instance  of 
a  suit  under  the  fourth  section  of  the  then  Annuity  Act,  17  Geo.  3,  c.  26,  which  was 
precisely  similar  to  the  sixth  section  of  the  Act  in  question  in  the  present  case. 

Mr.  Lee,  J  minis  Curia;  mentioned  Hall  v.  Lack  (before  the  Q.  B.,  11th  June  1845 
(Law  Times,  Vol.  V.  p.  238) ;  in  Chancery,  April  1846  (Law  Times,  Vol.  VIL  p.  77) ; 
and  before  the  Court  of  Exchequer,  November  1847  (1  Exch.  Rep.  300) ),  and  Elderton 
V.  Lack  (in  Chancery  (see  2  Phil.  680);  and  before  the  Court  of  Exchequer,  11th 
January  1849  (not  reported)). 

Juhi  18.  The  Lord  Chancellor  now  delivered  judgment.  He  observed  that 
the  object  of  the  bill  was  to  set  aside  a  deed,  by  which  Messrs.  Pease  had  assigned 
certain  residuary  properties  to  which  they  were  entitled  to  the  Defendant  by  way  of 
securing  to  him  the  payment  of  an  annuitj'.  The  case  made  on  the  part  of  the 
Plaintift's,  who  were  the  assignees  in  bankruptcy  of  the  grantons,  was,  that  the 
assignment  was  executed  on  the  11th  April  1846,  that  the  Messrs.  Pease  became 
liankrupt  three  months  afterwards,  that  there  was  a  memorial  of  the  deed  enrolled, 
the  consideration  for  the  annuity  being  £750  paid  in  Bank  of  England  notes,  but  that 
this  was  only  a  colourable  transaction,  because  a  portion  of  the  money  was  immediately 
afterwards  returned  [184]  to  the  Defendant  Smith  by  the  Messrs.  Pease  ;  and  the 
bill  therefore  sought  to  set  aside  the  grant  on  the  ground  of  the  return  of  the 
consideration. 

Whether  the  Plaintiffs  were  or  not  entitled  to  the  relief  thus  sought,  depended 
upon  whether  the  case  was  within  the  sixth  section  of  the  Annuity  Act  of  1813  (53 
Geo.  3,  c.  141),  which  enacted,  that,  &c.  [His  Lordship  read  the  sixth  section  as 
above  set  out.]  The  Master  of  the  Rolls  had  had  the  case  very  fully  argued  before 
him,  but  the  only  question  there  had  been,  whether,  as  a  matter  of  fact,  the  con- 
sideration money  had  or  had  not  been  returned.  The  Master  of  the  Rolls  had 
considered  it  established  to  his  .satisfaction,  that  some  portion  was  returned  within 
the  meaning  of  the  Act,  and  had  made  an  order  setting  aside  the  annuity  on  certain 
terms. 

When,  however,  the  case  came  on  upon  the  appeal,  another  point  was  made,  for 
the  Defendant  not  only  contended  that  it  was  not  made  out  that  any  part  of  the 
consideration  was  returned,  but  argued  that  even  if  that  were  made  out,  the  relief 
sought  could  not  be  granted,  because,  although  the  Court  would  order  an  annuity 
deed  to  be  delivered  up,  on  its  being  proved  to  be  void  on  the  ground  of  a  defective 
memorial,  under  the  second  clause  of  the  Act,  the  same  relief  could  not  be  granted  in 
a  case  falling  within  the  sixth  clause.  On  that  point  he,  the  Lord  Chancellor,  had 
felt  some  doubt  during  the  argument,  but,  on  consideration,  was  satisfied  that  there 
was  nothing  in  it.  When  the  Legislature  provided  that  application  might  be  made  to 
the  Court  in  which  the  action  should  be  brought  for  payment  of  the  annuity,  and 
that  it  should  be  lawful  for  the  Court  to  order  "the  deed  securing  the  annuity  to  be 
cancelled,  it  must  have  meant,  in  the  case  of  any  annuity  which  was  to  be  enforced 
in  e(iuity,  to  give  the  [185]  Court  of  Equity  the  same  power  over  the  deed  as  a  Court 
of  law  would  have  had  where  the  annuity  was  to  be  enforced  in  an  action.  His 
Lordship  was  quite  clear,  on  general  principles,  that  if  the  case  was  of  such  a  nature 
as  to  render  it  necessary  to  seek  the  relief  in  equity  and  not  at  law,  this  Court  must 
be  able  to  give  the  same  relief  as  would  be  given  at  law.  The  objection,  therefore, 
which  was  not  before  the  Master  of  the  Rolls,  ought  not  to  succeed. 

His  Lord.ship  said,  that  the  opinion  just  expressed  would,  however,  turn  out  to  be 
merely  extra-judicial,  for,  on  looking  at  the  case,  he  did  not  find  it  made  out  that 
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there  was  any  return  of  the  consideration  money  within  the  meaning  of  the  clause. 
This  was  properly  a  question  of  fact,  and  the  l)urden  of  proof  was  on  the  Plaintiffs 
to  shew  that  any  part  of  the  consideration  money  was  returned.  In  reference  to  thi.s, 
it  must  be  admitted  that  they  made  a  great  advance  towards  such  proof,  by  shewing 
that  one  of  the  bank  notes  in  which  the  consideration  was  paid  was  in  the  hands  of 
the  Defendant  Smith  immediately  after  the  transaction,  but  the  question  still  was, 
whether  the  Court  could  say,  having  regard  to  the  case  made  on  the  part  of  the 
Defendant,  that  the  Plaintifts  had  established  their  proposition  sufficiently  clearly  to 
enable  the  Court  to  set  aside  the  deed.  His  Lordship  then  alluded  to  the  view  taken 
of  the  facts  by  the  Master  of  the  Rolls  in  his  judgment  as  above  stated,  and  observed 
that  he  could  not  agree  in  the  conclusion  to  which  His  Honour  had  come. 

The  question  upon  the  sixth  section  of  the  Act  was,  whether  the  consideration 
was  or  not  paid  :  if  the  consideration  or  any  part  of  it  was  paid  for  the  purpose  of 
being  returned,  or  if  it  was  only  pretended  to  be  paid  [186]  when  it  was  not  really 
paid,  the  transaction  would  be  a  pretence  within  the  meaning  of  the  clause ;  but  if 
the  money  was  actually  paid,  and  there  were  debts  owing  by  the  grantor  to  the 
grantee,  the  case  would  be  different,  and  the  whole  question  was,  whether  what  was 
done  was  a  colourable  pretence  or  not.  When  in  the  present  case  it  was  stated  that 
the  consideration  was  X750,  if  that  sum  was  really  paid,  but  if  at  the  same  time  there 
were  also  really  debts  due  from  the  Messrs.  Pease  to  Smith,  and  they,  having  money 
in  their  hands,  thought  fit  to  apply  it  in  discharge  of  those  debts,  his  Lordship  did 
not  think  that  that  was  any  return  of  the  consideration  money  within  the  meaning  of 
the  clause  in  question,  and  he  would  go  even  the  length  of  holding  that  it  would  not 
vary  the  case  if  they  had  told  Smith  beforehand  that  they  would  so  apply  the  money, 
a  statement  which  might  undoubtedly  operate  on  his  mind  in  entering  into  the  trans- 
action. Having  thus  stated  what  he  considered  to  be  the  construction  of  the  clause, 
the  question  was,  had  the  Plaintiff's  made  out  that  the  transaction  was  a  colourable 
transaction. 

His  Lordship,  in  reference  to  this,  proceeded  to  remark  on  the  statement  of  the 
case  put  forward  by  each  party  and  on  the  evidence  offered  in  support  of  it :  he 
observed,  that  the  account  given  by  the  Defendant  was  not  unnatural,  that  it  was 
substantially  confirmed  by  the  evidence  of  the  Messrs.  Pease,  that  the  assignees  being 
aware  of  Smith's  claim  and  on  that  account  making  him  a  party  to  the  suit  of  1847 
had  not  impeached  the  transaction  until  they  did  so  by  the  present  suit,  that  the 
consequence  of  this  delay  was,  that  those  who  might  have  thrown  light  on  the  matter 
(Mr.  J.  E.  Pease  and  Mr.  Wells)  were  absent,  and  the  Court  could  not  assume  that 
if  present  they  would  have  stated  anything  not  in  conformity  with  the  Defendant's 
account. 

[187]  His  Lordship  then  added  that,  though  if  the  burden  had  rested  on  the 
Defendant  Smith  to  establish  his  case,  the  matter  would  have  been  left  in  doubt,  yet 
as  he  relied  on  the  deed  he  could  not,  on  the  evidence  as  it  stood,  be  treated  as 
having  been  guilty  of  a  fraudulent  transaction.  His  Lordship  thought  it  impossible 
to  come  to  the  conclusion  that  it  was  such,  and  he  was  of  opinion  that  the  Plaintiff's 
had  failed  to  make  out  their  case. 

The  decree  must  therefore  be  to  dismiss  the  bill,  but  not  with  costs,  because 
persons  who  were  parties  to  transactions  of  this  kind  ought  to  take  care  to  have 
everything  in  readiness  to  make  out  their  right  clearly.  The  present  Plaintiff's,  as 
assignees,  might,  as  between  themselves  and  those  for  whom  they  acted,  have  a  good 
case  for  not  having  proceeded  earlier,  but  that  circumstance  ought  not  to  prejudice 
the  party  against  whom  they  now  sought  relief.  The  result  would  therefore  be,  that 
the  bill  must  be  dismissed,  but  without  costs. 

His  Lordship  subsequently  remarked,  in  reference  to  the  interpretation  to  be  put 
on  the  sixth  section  of  the  Act,  that  it  would  be  a  very  narrow  construction  to  hold 
that  the  word  "  action  "  would  not  include  a  suit  in  equity. 

(1)  The  following  are  the  sections  of  the  Act  5.3  Geo.  3,  c.  141,  to  which  reference 
will  be  found  made  in  the  argument : — 

"  H.  And  be  it  further  enacted,  that  within  thirty  days  after  the  execution  of 
every  deed  bond  instrument  or  other  assurance  whereby  an  annuity  or  rent-charge 
shall  from  and  after  the  passing  of  this  Act  be  granted  for  one  or  more  life  or  lives, 
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or  for  any  term  of  years  or  greater  estate  determinable  on  one  or  more  life  or  lives, 
a  memorial  of  the  date  of  every  such  deed  bond  instrument  or  other  assurance,  of 
the  names  of  all  the  parties  and  of  all  the  witnesses  thereto,  and  of  the  person  or 
persons  for  whose  life  or  lives  such  annuity  or  rent-charge  shall  be  granted,  and  of 
the  person  or  persons  by  whom  the  same  is  to  be  beneficially  received,  the  pecuniary 
consideration  or  considerations  for  granting  the  same,  and  the  annual  sum  or  sums 
to  be  paid,  shall  be  enrolled  in  the  High  Court  of  Chancery  in  the  form  or  to  the 
effect  following  with  such  alterations  therein  as  the  nature  and  circumstances  of  any 
particular  case  may  reasonably  recjuire  [here  follows  the  form],  otherwise  every  such 
deed  bond  instrument  or  other  assurance  shall  be  null  and  void  to  all  intents  and 
purposes." 

"VI.  And  be  it  further  enacted,  that  if  any  part  of  the  consideration  for  the 
purchase  of  any  such  annuity  or  ren^charge  shall  be  returned  to  the  person  advanc- 
ing the  same,  or  in  case  such  consideration  or  any  part  of  it  shall  be  paid  in  notes, 
if  any  of  the  notes  with  the  privity  and  consent  of  the  person  advancing  the  same 
shall" not  be  paid  when  due,  or  shall  be  cancelled  or  destroyed  without  being  first 
paid,  or  if  such  consideration  is  expressed  to  be  paid  in  money  but  the  same  or  any 
part  of  it  shall  be  paid  in  goods,  or  if  the  consideration  or  any  part  of  it  shall  be 
retained  on  pretence  of  answering  the  future  payments  of  the  annuity  or  rent-charge 
or  any  other  pretence,  in  all  and  every  the  aforesaid  cases  it  shall  be  lawful  for  the 
person  l)y  whom  the  annuity  or  rent-charge  is  made  payable  or  whose  property  is 
liable  to  be  charged  or  affected  thereby  to  apply  to  the  Court  in  which  any  action 
shall  be  brought  for  payment  of  the  annuity  or  rent-charge  or  judgment  entered,  by 
motion  to  stay  proceedings  on  the  action  or  judgment ;  and  if  it  shall  appear  to  the 
Court  that  such  practices  as  aforesaid  or  any  of  them  have  been  used,  it  shall  and 
may  be  lawful  for  the  Court  to  order  every  deed  bond  instrument  or  other  assurance 
whereby  the  annuity  or  rent-charge  is  secured  to  be  cancelled,  and  the  judgment,  if 
any  has  been  entered,  to  be  vacated." 

[188]  In  the  Matter  of  The  Trusts  of  the  Annuity  of  £600  given  by  the  Will 
OF  John  Wynch,  deceased,  and  In  the  Matter  of  The  Act  10  &  11  Vict.  c.  96. 
Ex  parte  Wynch.  Before  the  Lord  Chancellor  Lord  Cranworth  and  the  Lords 
Justices.     March  18,  25,  29,  April  21,  June  14,  \d,M. 

[S.  C.  23  L.  J.  Ch.  930;  18  Jur.  659.  See  In  re  Jeaffresm's  Trusts,  1866,  L.  R.  2  Eq. 
280;  Surridge  v.  Clarhon,  1866,  14  W.  R.  980;  In  re  Barker's  Trusts,  1883,  52 
L.  J.  Ch.  567.] 

Bequest  to  A.  M.  a  married  woman  of  an  annuity  "  for  her  life  and  the  issue  from  her 
body  lawfully  begotten  on  failure  of  which  to  revert  to  my  heirs,"  with  a  request 
that  K.  and  C.  wouhl  act  as  trustees  for  A.  M.  so  that  the  annuity  might  be  .secured 
for  her  sole  use  and  benefit.  Held,  by  the  Lord  Chancellor  and  the  Lord  Justice 
Turner,  the  Lord  Justice  Knight  Bruce  giving  no  opinion  on  the  point,  that  A.  M. 
took  an  interest  for  life  only  with  a  gift  in  the  nature  of  a  remainder  to  her  issue. 
Held,  by  the  Lord  Justice  Turner,  that  according  to  the  true  construction  of  the 
devise  the  life  interest  of  A.  M.  was  merely  equitable  and  the  interest  of  the  issue 
legal,  and  that  therefore  A.  M.  could  not  have  taken  an  estate  tail  even  if  the  devise 
had  been  of  real  estate ;  and  also,  that,  admitting  the  annuity  to  partake  of  the 
nature  of  real  estate,  it  did  not  follow  that  in  construing  the  will  it  ought  to  be 
treated  as  real  estate,  for  that  it  was  in  fact  personal  estate  with  peculiar  incidents 
belonging  to  it  in  that  character. 

There  is  nothing  in  the  decisions  relative  to  the  limitations  of  personal  estate  by  which 
an  absolute  interest  has  been  held  to  be  given  to  the  first  taker,  which  obliges  the 
Court  in  construing  bequests  of  personalty,  where  technical  words  are  not  used  and 
the  interest  of  the  first  taker  is  expressly  confined  to  a  life-estate,  to  act  on  principles 
derived  from  laws  of  tenure  and  not  resting  on  intention. — By  the  Lord  Chancellor. 

The  Court,  in  construing  a  disposition  by  will  of  personal  estate,  is  not  to  be  absolutely 
governed  by  the  rules  which  would  be  applied  at  law  in  the  case  of  real  estate.—^// 
the  Lord  Justice  Turner. 
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The  decision  of  Lord  Thurlow  in  Knight  v.  Ellis,  2  Bro.  C.  C.  570,  approved  of  and 
held  not  to  have  been  overruled  ;  and  the  cases  of  The  Attornvii-Gcnvral  v.  Bright, 
■2  Keen,  57,  Tate  v.  Clarke,  1  Beav.  100,  Jordan  v.  Lowe,  G  Beav.  350,  and  Bird  v. 
IFebster,  1  Drew.  338,  commented  upon. — Bi/  the  Lord  Chancellor  and  the  Lord  Janticc 
Turner. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  on  a  petition 
presented  hy  the  Kev.  Henry  Wynch  as  the  representative  of  George  Wynch,  praying 
for  payment  to  him  of  a  sum  of  £12,600  £3,  5s.  per  cent,  annuities  standing  to  the 
credit  of  this  matter,  the  amount  of  a  fund  paid  into  Court  under  the  above-mentioned 
Act  by  the  surviving  trustee  thereof,  and  £993,  17s.  lid.  cash  the  dividends  of  the 
stock.  [189]  The  case  was  by  arrangement  discussed  as  if  the  parties  opposing  the 
claim  of  the  Petitioner  had  presented  a  cross-petition. 

The  question  arose  under  the  will  of  John  Wynch,  late  of  Vellore  in  the  East 
Indies.  The  testator  by  his  will,  dated  the  8th  March  1796,  after  directing  the 
payment  of  his  funeral  and  testamentary  expenses,  &c.,  proceeded  to  make  the  follow- 
ing bequest : — "  I  give  and  be([ueath  to  my  good  and  virtuous  friend  Anna  Maria 
Mealy  now  wife  of  Ridgway  Mealy  Lieutenant  and  Fort  Adjutant  of  Vellore  in  the 
Hon.  East  India  Company's  service  an  annuity  of  £600  sterling  to  commence  si.\ 
months  after  my  decease  for  her  life  and  the  issue  from  her  body  lawfully  begotten 
on  failure  of  which  to  revert  to  my  heirs.  And  I  have  to  request  that  my  very  good 
friends  Nathaniel  Edward  Kindersley  Esq.  and  Thomas  Cockburn  Esq.,  will  act  as 
trustees  for  the  said  Anna  Maria  Mealy  so  that  the  said  annuity  may  be  secured  for 
her  sole  use  and  benefit  and  that  it  may  be  paid  to  her  quarterly  or  half-yearly  as 
they  may  deem  proper  :  "  and  the  testator  appointed  his  brothers  George  Wynch  and 
James  Wynch  his  executors  and  residuary  legatees. 

The  testator  died  in  1797,  and  his  executors  proved  his  will  in  India,  and  subse- 
quently in  England. 

By  an  indenture,  dated  the  8th  March  1798,  and  made  between  the  executors  of 
the  one  part,  Adrian  de  Fries  and  John  De  Fries  of  Madras  merchants  of  the  second 
part,  and  the  said  N.  E.  Kindersley  and  T.  Cockburn  of  the  third  part,  after  reciting 
the  will,  and  that  the  said  N.  E.  Kindersley  and  T.  Cockburn  had  declined  accepting 
the  trusts  of  it  for  a  longer  period  than  the  natural  life  of  Mrs.  Mealy,  the  executors 
assigned  to  the  said  Adrian  De  Fries  and  John  De  Fries  [190]  their  heirs  executors 
and  administrators  the  sum  of  20,000  star  pagodas  part  of  the  testator's  estate  upon 
trust  to  pay  out  of  the  interest  and  produce  of  that  sum  the  annuity  of  £600  to  the 
said  N.  E.  Kindersley  and  T.  Cockburn  their  heirs  executors  or  administrators  for 
the  sole  use  and  benefit  of  Mrs.  Mealy  during  her  life,  and  after  her  decease  to  repay 
the  principal  sum  of  20,000  star  pagodas  to  the  executors  who  thereby  bound  them- 
selves their  heirs  executors  or  administrators  upon  such  repayment  to  cause  the  said 
annuity  of  £600  to  be  paid  to  such  issue  of  the  body  of  Mrs.  Mealy  as  should  or 
might  l)e  lawfully  begotten  during  the  time  of  his  her  or  their  natural  lives  or  the 
lives  of  the  survivor  or  survivors  to  each  an  equal  part  or  share  with  benefit  of 
survivorship  agreeably  to  the  true  meaning  and  intent  of  the  will  in  such  manner  as 
they  would  have  been  bound  to  do  if  that  deed  had  not  been  made  :  it  was  also 
provided  by  this  deed,  that  if  the  executors  should  find  it  advantageous  to  the  estate 
to  remit  the  principal  sum  of  20,000  pagodas  to  England,  and  to  place  the  same  in 
the  public  funds,  with  such  other  and  further  sum  as  might  be  sufficient  to  produce 
an  interest  equal  to  the  annuitj',  it  should  be  Lawful  to  the  parties  to  enter  into  such 
other  and  further  agreement  as  might  be  requisite  for  that  purpose.  This  indenture 
was  executed  by  the  executors  only. 

The  husband  of  Mrs.  Mealy  died  in  1805,  and  in  1808  Mrs.  Mealy  married  Mr. 
Hare  Naylor. 

By  a  settlement  made  on  occasion  of  this  marriage,  dated  the  16th  December 
1808,  and  which  recited  the  will  and  also  the  deed  of  1798,  and  in  particular  the 
trusts  of  that  deed  as  above  set  out,  Mrs.  Mealy  assigned  to  N.  E.  Kindersley  and  T. 
Cockburn  and  two  others  the  annuity  of  £600  "  given  and  bequeathed  by  the  will 
[191]  of  the  said  John  Wynch  to  or  in  trust  for  her  and  the  issue  of  her  body  "  upon 
trust  to  pay  the  same  to  herself  for  her  life  for  her  separate  use  and  after  her  decease 
"  upon  the  trusts  by  the  will  of  the  te.stator  directed  and  declared  of  and  concerning 
the  same." 
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In  lyOi)  the  tnistoos  uiidor  the  last-mciitioiied  settlement  filed  a  bill  against  the 
executors,  Mrs.  H.  Naylor  and  her  husband,  and  a  child  of  the  marriage  then  born, 
for  the  purpose  of  compelling  the  executois  to  vest  in  the  English  funds  as  much 
monev  as  would  produce  the  annuity  of  £600,  and  in  this  bill  it  was  suggested  that 
Mrs.  "H.  Navlor  claimed  to  be  entitled  to  the  annuity,  not  for  her  life  only  but 
absolutely,  'in  the  deed  of  1798,  and  in  the  marriage  settlement  of  1808,  it  had  been 
taken  for  granted  that  the  annuity  was  for  life  only.  The  executors  had  refused  to 
make  the  investment  required  in  the  Knglish  funds,  inasmuch  as  it  would  occasion  a 
great  loss  to  them  as  the  residuary  legatees  of  the  testator's  estate,  and  they  also 
insisted  upon  a  right  to  compel  Mrs.  H.  Naylor  to  accept  her  annuity  from  the  20,000 
star  pagodas  in  India  according  to  the  deed  of  1798.  James  Wynch  died  in  1811, 
and  George  Wynch  was  his  administrator.  In  March  1812,  it  was  agreed,  between 
Mrs.  H.  Naylor  her  husband  the  trustees  and  George  Wynch  the  surviving  executor,, 
that  upon  a  proper  investment  being  made  in  the  public  funds  of  Great  Britain  for 
answering  the  annuity  of  £G00,  the  suit  instituted  in  1809  should  be  terminated,  and 
the  bill  dismissed.  By  indenture  dated  the  23d  March  1812,  and  made  between 
Mrs.  H.  Naylor  and  her  husband  of  the  first  part,  the  trustees  of  the  settlement  of 
1808  of  the  second  part,  and  George  Wynch  the  surviving  executor  of  the  third  part,, 
and  duly  executed  liy  all  parties,  after  reciting  the  various  circumstances  already 
mentioned,  and  that  ''doubts  were  entertained  [192]  respecting  the  true  construction 
and  effect  of  the  testator's  will  in  certain  contingencies,"  and  that  it  had  been  agreed 
to  invest  a  sufficient  sum  in  the  funds  of  Great  Britain  for  the  purpose  of  securing 
the  annuity  upon  all  the  trusts  declared  concerning  the  same  in  the  will  of  the  testator 
"except  so  far  as  the  said  trusts  are  altered  by  virtue  of  these  presents,"  and  after 
also  reciting  that  the  said  George  Wynch  had  accordingly  invested  the  sum  of  £12,000 
Navy  five  per  cent,  annuities  in  the  joint  names  of  himself  and  another  trustee 
named  by  him  and  of  N.  E.  Kindersley  and  T.  Cockburn,  it  was  witnessed  that  for 
declaring  the  trusts  of  the  sum  of  £12,000  Navy  five  per  cent,  annuities  .so  invested 
it  was  declared  and  agreed  by  all  the  parties  that  the  trustees  in  whose  names 
that  sum  was  invested  should  stand  possessed  thereof  in  trust  to  pay  the  dividends 
thereof  to  Mrs.  H.  Naylor  for  life  for  her  sole  and  separate  use  in  satisfaction  of  the 
annuity  of  £600  and  in  lieu  of  all  interest  in  the  20,000  star  pagodas,  and  after  her 
decease  to  stand  possessed  of  the  capital  sum  of  £12,000  Navy  five  per  cent,  annuities 
upon  the  trusts  and  for  the  intents  and  purposes  created  by  the  testator  concerning 
the  annuity  of  £600  "except  so  far  as  the  same  trusts  were  varied  by  the  assignment 
thereby  made  by  Mrs.  H.  Naylor  and  her  husband  of  all  their  interest  in  any  event 
contingency  or  possibility  in  the  capital  sum  of  £12,000  five  per  cent,  annuities  after 
the  decease  of  Mrs.  H.  Naylor  whether  such  right  or  interest  should  vest  in  Mrs.  H. 
Naylor  and  her  husband  in  their  own  right  or  as  representative  of  any  of  her  children 
or  by  any  other  means  whatsoever  ; "  and  it  was  thereby  provided  that  in  case  Mr. 
H.  Naylor  should  survive  his  wife,  and  the  said  George  Wynch  should  on  her  death' 
become  entitled  by  virtue  of  the  testator's  will  or  otherwise  for  his  own  use  to  any 
part  of  the  capital  sum  of  £12,000  Navy  five  per  cents.,  then  that  [193]  a  sufficient 
part  thereof  should  be  conveyed  to  trustees  in  order  that  Mr.  H.  Naylor  should 
receive  out  of  the  dividends  an  annuity  of  £300  for  his  life,  and  Mrs.  H.  Naylor  and 
her  husband  accordingly  assigned  to  the  said  George  Wynch  absolutely  all  right  and' 
interest  in  the  £12,000  Navy  five  per  cents,  that  might  accrue  to  them  in  any  event 
after  the  death  of  Mrs.  H.  Naylor,  or  in  right  of  representation  to  any  of  Mrs.  H. 
Naylor's  children. 

'Mr.  Hare  Naylor  died  in  March  181.5,  and  Mrs.  Hare  Naylor  in  18.51.(1)  The 
£12,000  Nav}'  five  per  cent,  annuities  had  in  the  meantime  been  converted  into- 
£12,600  £3,  5s.  per  cent,  annuities,  and  the  surviving  trustee  of  the  fund,  shortly 
after  Mrs.  Naylor's  death,  transferred  the  amount  into  Court  under  the  Trustees^ 
Eelief  Act. 

The  present  Petitioner,  as  representing  James  Wynch  and  George  Wynch,  claimed' 
the  fund  under  the  trusts  of  the  testator's  will  or  otherwise,  and  that  by  the  deed  of  the 
23d  March  1812  the  Petitioner  was  entitled  to  all  the  interest  which  vested  in  Mrs. 
H.  Naylor.  This  claim  was  resisted  by  the  surviving  children  of  Mrs.  H.  Naylor 
and  by  the  children  of  a  deceased  child,  but  these  parties  raised  no  question  among. 
themselves. 
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[194]  The  petition  was  heard  by  Vice-Chancellov  Stuart  in  May  and  June  lt>53, 
when  His  Honour  decided  against  the  Petitioner,  holding  that  Mrs.  H.  Naylor  had 
only  a  life  interest  in  the  annuity,  and  that  on  her  death  her  children  became  entitled 
as  purchasers.  A  full  report  of  the  case  will  be  found  in  the  1st  Volume  of  Messrs. 
Smale  &  Giffard's  Reports,  page  427.  From  this  decision  the  Petitioner  appealed, 
and  the  case  now  came  on  to  be  heard  before  the  full  Court  of  Appeal. 

The  Solicitor-General  [Bethell],  Mr.  Lee,  and  Mr.  A.  Smith,  in  support  of  the 
appeal.  The  question  here  is,  what  interest  Mrs.  Xajdor  takes  in  the  annuity  of 
.£600  under  the  disposition  contained  in  the  will  of  the  testator  in  the  cau.se.  In 
considering  the  rules  of  construction  applicable  to  dispositions  like  that  before  the 
Court,  it  appears  that  a  bequest  of  personal  estate,  in  words  which  would  give  an 
estate  tail  in  land,  gives  an  absolute  interest,  Chandless  v.  Price  (3  Ves.  99),  BntUm  v. 
Twlnimj  (3  Mer.  176  ;  see  p.  183) :  this  is  clearly  so  where  the  gift  is  to  A.  and  the 
heirs  of  his  body ;  it  is  so  also  where  the  gift  is  to  A.  for  life  and  after  his  decease 
to  the  heirs  (or  heirs  male)  of  his  body,  Tothill  v.  I'itt  (1  Madd.  488),  Chatham  v. 
Tothill  (7  Bro.  P.  C.  453),  Britton  v.  Tuinimj  (;:i  Mer.  176),  The  Earl  of  Verulam  v. 
Bathurst  (13  Sim.  374)  ;  and  likewise  in  a  gift  to  A.  and  his  issue,  Lijon  v.  Mitchell 
(1  Madd.  467),  Tate  v.  Clarke  (1  Beav.  100):  and  it  has  been  held  at  law,  that  a 
devise  to  A.  for  life  and  then  over  to  his  issue  gives  an  estate  tail,  Kiny  v.  Helling 
{1  Ventris,  22.5),  Uoe  v.  Grew  (2  Wilson,  322)  ;  the  reasoning  of  Lord  Chief  Justice 
Wilmot  in  the  latter  of  these  cases  is  of  [195]  great  importance,  and  proves  that  the 
judgment  was  not  founded  upon  a  consideration  of  feudal  principles,  and  Lord 
Kenyon  often  referred  to  the  case  as  establishing  a  rule  of  construction  applicable  to 
such  gifts.     (See  also  Doe  d.  Chandler  v.  Smith  (7  T.  R.  531),  Jessmi  v.  IVriqht  (5  M. 

6  S.  95;  and  S.  C.  2  Bli.  1),  and  Prior  on  Issue,  sects.  60,  208,  276.)  Coming  to 
the  case  of  a  bequest  of  personal  estate  to  A.  for  life  and  after  his  decease  to  his 
issue  and  in  default  of  issue  (or  of  such  issue)  then  over,  the  decision  in  Knight  v. 
Ellis  (2  Bro.  C.  C.  570)  is  relied  on  upon  the  other  side,  as  shewing  that  such  a 
bequest  does  not  confer  an  absolute  interest ;  but  the  authority  of  that  case  has  been 
repeatedly  questioned  by  text  writers  (see  Mr.  Belt's  note  to  the  report,  also  Jarman 
on  Wills,  vol.  ii.  p.  494,  Lewis  on  the  Law  of  Perpetuity,  p.  386),  as  also  by  Sir  T. 
Plumer  in  Lyon  v.  Mitchell  (1  Madd.  467  ;  see  p.  486),  and  is  inconsistent  with  the 
decided  cases  of  Mogg  v.  Mogg  (1  Mer.  654),  The  Attorneg-General  v.  Bright  (2  Keen, 
57),  Jordan  v.  Lowe  (6  Beav.  350),  Bird  v.  JFelmter  (1  Drew.  338),  Manning  v.  Mocrre 
(Alcock  &  Napier,  96),  iJarleij  v.  Martin  (17  Jur.  1125);  the  terms  also  of  the  gift 
there  are  different  from  those  of  the  will  in  question.  We,  therefore,  submit  that, 
for  the  purpose  of  the  present  question.  Knight  v.  Ellis  must  be  treated  as  having 
been  overruled.  It  is  also  to  be  noticed,  with  respect  to  the  particular  form  of 
bequest  and  in  favour  of  our  argument  of  its  giving  an  ab.solute  interest,  that  the 
word  "  issue  "  is  to  be  taken  primd  facie  as  meaning  "  heirs  of  body  ;  "  Doe  d.  Cannon 
v.  Riccastle  (8  C.  B.  Rep.  876 ;  see  p.  886),  Fearne's  Posthumous  Works,  p.  393, 
quoted  in  13  Sim.  [196]  383,  n.,  Karanagh  v.  Morland  (1  Kay,  16).  Our  argument 
thus  is,  that  if  the  words  used  in  the  will  in  the  present  case  had  related  to  realty 
they  would  have  created  an  estate  tail,  and  that  although  if  taken  as  relating  to 
common  personalty  they  would,  according  to  Knight  v.  Ellis,  have  given  an  estate  for 
life  only,  yet  that  decision  has  been  overruled.  We,  however,  further  contend  that, 
supposing  the  authority  of  Knight  v.  Ellu  to  remain  untouched,  that  case  does  not 
apply  to  the  present,  the  gift  here  not  being  of  common  personal  estate,  but  of  an 
annuity  which  is  in  its  nature  distinguishable.  According  to  the  authorities  an 
annuity  to  A.  and  his  heirs,  or  to  A.  and  the  heirs  of  his  body,  is  a  personal 
inheritance,  an  estate  not  entailable  within  the  Statute  de  Donis,  a  fee-simple 
conditional,  alienable  when  issue  had  and  determining  with  the  failure  of  issue. 
(Bequests  also  of  annuities  are  to  be  determined  on  the  same  principle  as  grants  of 
annuities,  Sarerg  v.  Dger  (Amb.  139).)  Thus  we  find,  in  the  case  of  Earl  of  Stafford 
v.  Bucldeij  (2  Ves.  170),  that  the  limitation  of  an  annuity,  arising  out  of  Barbadoes 
duties,  to  A.  and  to  the  heirs  of  his  body,  was  held  to  be  a  fee-simple  conditional,  a 
personal  inheritance  which  the  law  allowed  to  descend  to  the  heir  l)ut  which  had 
nothing  to  do  with  the  realty.  So  also  in  Turner  v.  Turner  (1  Bro.  C.  C.  315)  which 
was  a  bequest  of  a  mere  personal  annuity  to  one  and  then  to  the  heirs  of  his  body, 
Lord  Loughborough  observes,  "  Where  it  is  charged  upon  land  it  may  be  real  or 
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personal  at  the  election  of  the  hohler :  he  may  proceed  against  the  land  or  against 
the  person.  If  it  is  out  of  the  coffers,  it  is  personal  only  as  to  the  remedy  ;  but  the 
property  itself  is  real  as  to  its  descx-nt  to  the  heir.  In  Jliid-lei/  v.  Lord  Stafford  it  is 
said,  that  where  [197]  there  is  a  rent  charge  and  out  of  it  a  new  rent  created,  it  will 
be  a  mere  annuity,  and  will  not  charge  the  land  but  the  person  only.  An  annuity 
then,  when  granted  with  words  of  inheritance,  is  descendible  ;  but  as  to  its  security 
is  personal  oidy  :  it  may  be  granted  in  fee ;  of  course  it  may  as  a  qualified  or 
conditional  fee."  We  submit  on  these  last  authorities,  that  if  there  is  any  difference 
between  the  construction  of  the  word  "  issue  "  as  to  real  and  personal  estate,  the  case 
of  an  annuity  will  follow  the  rule  applicable  to  the  former.  The  trust  for  the 
separate  use  of  Mrs.  Mealy  supports  our  view  of  the  construction.  (They  referred  to 
Knit's  rase  (7  Rep.  33  a),  Lculi/  Iloldnnessr  y.  Marquis  of  Carmarthen  (1  Bro.  C.  C.  377), 
Smith  V.  Pyhns  (9  Ves.  mQ),' Ta>jlor  v.  Martiudale  (12".Sim.  1.58),  Co.  Litt.  1  b.,  20  a., 
144  b.,  The  Doctor  and  Student  (iMth  ed.),  p.  90.) 

They  contended,  also,  that  the  decision  in  Nai/Ior  v.  Jl'i/nck  (1  S.  &  S.  5.55),  had 
determined  the  present  question  in  favour  of  the  Appellants. 

The  following  cases  were  also  mentioned  in  the  course  of  the  argument : 
Brediiiian's  rase  (6  Kep.  5ti  b.).  Forth  v.  Vhapman  (1  P.  \V.  663),  Hocliei/  v.  Maivbei/ 
(1  Ves.  jun.  143),  The  L'nirersity  of  Oxford  v.  Clifton  (1  Eden,  473),  Big(je  v.  Benslei/ 
(1  Bro.  C.  C.  187),  Jeffen/  v.  Hmvjwood  (4  Madd.  398),  Dunk  v.  Fenner  (2  Russ.  &  M. 
557),  Franlcs  v.  Price  (3'Beav.  182),  Barigett  v.  Meux  (1  Coll.  138),  Bleuitt  v.  Boherts 
(Cr.  &  Ph.  274),  Stokes  v.  Heron  (12  CI.  &  Fin.  161),  Yates  v.  Maddan  (3  Mac.  &  G. 
532). 

[198]  Mr.  Rolt  and  Mr.  G.  M.  Giffard,  for  the  children  of  Mrs.  Naylor,  submitted, 
that  the  decision  of  the  Vice-Chancellor  was  correct.  As  a  question  of  construction, 
the  decision  of  this  case  will  not  be  affected  by  the  nature  of  the  subject  bequeathed  : 
the  intention  of  the  testator  i.s,  that  Mrs.  Naylor  shall  have  the  annuity  for  her  life, 
and  that  then  it  shall  go  to  her  children.  It  is  not  necessary  to  discuss  what  con- 
struction would  be  put  on  the  words  used  as  applied  to  real  estate,  for  the  same  words 
have  a  different  meaning  in  the  same  will  when  applied  to  real  estate  from  that  which 
they  have  as  applied  to  personalty.  Forth  v.  Chapman  (1  P.  AV.  663).  The  cases  cited 
to  support  the  argument,  that  Mrs.  Naylor  takes  an  absolute  interest  on  the  ground 
that  the  gift  is  of  an  annuity,  do  not  apply  to  the  present  case.  Far!  of  Stafford  v. 
BucMey  (2  Ves.  170)  proceeded  on  the  peculiar  nature  of  the  property  possessed  by 
the  testator,  and  which  was  not  the  same  as  that  with  which  the  Court  has  to  deal 
here ;  and  Turner  v.  Turner  (1  Bro.  C.  C.  315)  was  decided  upon  the  words  of  the  will. 
With  respect  to  the  effect  to  be  given  to  the  word  "issue,"  that  depends  on  the  whole 
tenor  of  the  will ;  it  is  a  flexible  term,  not  .so  clearly  a  word  of  purchase  as  "children," 
or  so  much  a  word  of  limitation  as  "  heirs,"  Lees  v.  Aloslei/  (1  Y.  &  C.  589),  Prior  on 
Issue,  sect.  302.  The  decision  in  Knight  v.  Fllis  (2  Bro.  C.  C.  570)  is  completely  in 
our  favour,  and  there  is  no  reason  for  saying  that  it  has  ever  been  overruled  :  on  the 
contrary,  Sir  S.  Romilly  mentions  it  in  his  argument  in  Britton  v.  Twining  (3  Mer. 
176),  without  disputing  its  accu-[199]-racy,  and  Mr.  Butler,  in  his  note  to  Fearne  on 
Contingent  Remainders,  p.  490,  expressly  relies  on  it  ;  Lord  St.  Leonards  also  treats 
it  as  a  binding  authority  in  his  Treatise  of  the  Law  of  Real  Property,  p.  237.  (And 
see  Crazier  v.  Crozier  (3  Dru.  &  War.  373).)  It  is  also  to  be  noticed,  that  the  gift  in 
question  is  executory,  and  its  terms  are  therefore  to  be  construed  as  in  the  cases  of 
directions  to  settle  ;  it  is  besides  a  gift  of  income,  and  not  of  a  capital  fund.  (They 
also  mentioned  Clare  v.  Clare  (Forrester,  21),  Stonor  v.  Cum'en  (5  Sim.  264),  Aubin  v. 
Daly  (4  B.  &  A.  59),  The  Attm-ney-Gene.ral  v.  Bright  (2  Keen,  57),  Stokes  v.  Herm  (12 
CI.  &  Fin.  161),  Boherts  v.  Diiicell  (1  Atk.  607),'  BoUnson  v.  Crey  (9  East,  1).)  Even 
assuming  that  Mrs.  Naylor  was  entitled  absolutely  under  the  will,  still  the  children 
would  be  entitled  to  take  under  the  settlement  of 'the  10th  December  1808,  for  this 
was  a  disposition  by  Mrs.  Naylor  in  their  favour  prior  to  any  title  in  the  Appellants. 

Mr.  C.  P.  Stewart,  for  the  grandchildren  of  Mrs.  Naylor,  and  in  support  of  the 
deci-sion  of  the  Viee-Chancellor,  cited  Merest  v.  James  (1  Brod.  &  B.  484). 

Mr.  Malins  and  Mr.  R.  W.  E.  Forster,  for  the  executors  of  Mrs.  Naylor,  argued 
against  the  Appellants,  and  referred  to  Procter  v.  Lpton,  before  Lord  Hardwicke  (Mr. 
Coxe's  MS.  (O.  p.  70)  in  the  library  of  Lincoln's  Inn),(2)  and  Banelagh  v.  Banelagh  (2 
Myl.  k  K.  441  ;  4  Beav.  419). 
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[200]  Mr.  Hislop  Clarke  appeared  for  trustees. 

The  Soucitok-Genekal  replied.  [201]  The  cases  of  Turner  v.  Turner  (1  Bro.  C. 
C.  315),  Smith  v.  Fybus  (9  Ves.  566),  and  Stokes  v.  Heron  (12  CI.  &  Fin.  IGl),  were  all 
decided  in  conformity  with  the  principle  for  which  we  contend.  The  only  serious 
point  is,  whether  the  rules  which  would  otherwise  have  been  applicable  to  the  con- 
struction of  bequests  of  personal  estate  have  been  set  aside  by  the  decision  in  Kniijhl 
V.  Ellis  (2  Bro.  C.  C.  570).  Such,  however,  has  not  been  the  way  in  which  the  matter 
has  been  viewed,  and  words  which  if  they  had  been  applied  to  realty  would  have 
conferred  an  estate  tail,  have  been  held  to  give  an  absolute  interest  in  personalty, 
gifts  of  realty  and  personalty  having  been  considered  to  be  governed  by  the  same  rule, 
except  as  to  some  particular  matter.s,  as  in  Forth  v.  Chapman  (1  P.  W.  663),  the 
decision  in  which  has  been  misunderstood  and  carried  further  than  [202]  was  ever 
intended.  The  case  of  Knight  v.  Ellis  (2  Bro.  C.  C.  570),  if  rightly  reported,  was 
decided  in  forgetfulness  of  the  change  of  judicial  opinion,  which  had  varied  the  eflect 
of  some  of  the  earlier  cases.  It  has  been  said,  that  the  bequest  in  question  is  execu- 
tory, but,  supposing  it  to  be  so,  though  in  fact  it  contains  no  executory  direction,  still 
the  words  of  the  will  must  be  taken  in  their  ordinary  sense,  there  being  nothing  to 
render  it  necessary  to  modify  them. (3) 

June  14.     The  Court  now  delivered  judgment. 

The  Lord  Ch.\ncellor,  after  stating  the  facts  of  the  case  down  to  and  including 
the  bringing  of  the  fund  into  Court,  to  the  effect  hereinbefore  set  out,  proceeded  as 
follows : — The  question  now  to  be  decided  is  raised  upon  a  petition  presented  by  the 
representative  of  George  Wynch,  claiming  to  be  entitled  to  the  fund  in  Court  by 
virtue  of  the  deed  of  the  23d  March  1812,  and  his  contention  is,  that  Mrs.  Hare 
Naylor  took  an  absolute  interest  under  the  will  for  her  separate  use,  that  George 
Wynch  the  surviving  executor  became,  under  the  deed  of  1812,  a  purcha.ser  for 
value.  This  claim  is  resisted  by  the  issue  of  Mrs.  Naylor,  including  under  that 
term  her  three  children  and  six  grandchildren,  and  they  assert  a  title  to  the  fund  as 
legatees  under  the  will  of  the  original  testator  John  Wynch.  No  question  is  raised 
by  these  [203]  parties  amongst  themselves,  and  it  was  admitted  in  the  argument 
that  if  they,  that  is  the  children  or  the  grandchildren,  are  entitled,  they  have 
arranged  as  between  themselves  for  the  distribution  of  the  fund. 

Two  grounds  of  objection  are  stated  to  the  Petitioner's  claim  :  first,  it  is  said 
that  under  the  will  the  issue  take  as  legatees  bj'  purchase  ;  and,  secondly,  that, 
even  if  Mrs.  Mealy  took  the  absolute  interest,  still  the  Respondents  are  entitled  by 
assignment  under  her. 

The  latter  of  these  two  points  rests  on  this : — that,  by  the  deed  of  the  8th  March 
1798,  the  executors  put  a  construction  on  the  will  which  excluded  the  notion  of 
Mrs.  Mealy  having  an  absolute  interest,  Mrs.  Mealy  being  at  that  time  a  married 
woman  and  not  having  parted  with  the  fee,  and  that  by  the  deed  of  the  17th 
December  1808,  which  she  executed  when  single,  she  adopted  this  construction  of 
the  will  and  assigned  her  interest  in  trust  accordingly,  that  is  in  trust  for  herself 
for  life  and  afterwards  for  her  issue ;  and  it  is  said  that,  whatever  was  the  real  con- 
struction of  the  will,  Mrs.  Mealy,  being  competent  to  deal  with  the  fund  if  it  was 
her  own,  put  a  construction  upon  the  will,  and  assigned  the  fund,  so  that  it  must 
now  go  just  as  it  would  have  gone  if,  according  to  the  true  construction  of  the  will, 
she  had  only  been  tenant  for  life  with  remainder  to  her  children.  I  think  there  is 
very  great  force  in  this  argument,  but  I  have  not  thought  it  necessary  to  make  up 
my  mind  finally  upon  it,  my  opinion  being  that  she  did  not  take  an  absolute 
interest,  but  that  she  took  for  life  only  with  a  gift  in  the  nature  of  a  remainder  to 
her  issue. 

There  is  a  point  which  one  of  the  Lords  Justices  thinks  entitled  to  great  weight, 
and  which  I  will  here  [204]  mention  merely  to  state  that,  though  I  give  no  opinion 
upon  it,  I  have  no  opinion  upon  it  adverse  to  that  which  will  be  expressed  by  my 
learned  brother  ;  it  is  this,  that  it  is  open  to  doubt  whether,  under  the  will,  the 
estates  of  Mrs.  Mealy  and  her  issue  were  not  the  one  equitable  and  the  other  legal, 
in  which  case  there  could  be  no  union,  and  the  rule  in  Shelley's  ease  would  not  apply. 
My  decision,  however,  of  the  question  raised  on  the  present  petition  proceeds  on 
general  grounds  ;  and  I  do  not  think,  even  if  the  estates  were  the  same,  that  is, 
both  legal  or  both  equitable,  that  there  was  an  absolute  interest  in  Mrs.  Mealy. 
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The  authorities  I  must  observe  on  this  subject  are  very  far  from  satisfactory, 
and  the  principles  on  which  they  have  gone  have  not,  I  think,  in  many  cases  been 
such  as  were  strictly  applicable  to  questions  of  this  sort.  Rules  drawn  from  prin- 
ciples of  tenure  have  been  adopted  as  canons  of  construction  where  tenure  is  out 
of  the  question,  though,  in  the  great  bulk  of  the  cases,  the  intention  has  been  thereby 
defeated.  Where,  however,  I  find  a  ride  established,  I  will  not  question  it  or  inquire 
very  narrowly  as  to  its  origin,  but  the  point  is,  whether  the  authorities  which  give 
an  absolute  interest  in  personalty  to  the  first  taker  do  govern  this  case,  that  is  to 
say,  whether  this  is  a  case  in  which  I  am  bound  by  authority  to  hold  that  words 
expressing  a  gift  to  the  issue  are  words  of  limitation  and  not  words  of  purchase  :  I 
think  I  am  not  so  bound. 

The  first  class  of  cases  is  that,  in  which  the  gift,  after  the  gift  to  the  first  taker, 
is  to  the  heirs  of  the  body.  In  those  cases  the  Courts  have  held,  on  analogy  to 
<levises  of  real  estates,  that  the  words  are  so  clearly  words  of  limitation,  that  even 
the  express  restriction  of  the  first  bequest  to  a  life-estate  is  not  sufficient  to  exclude 
their  [205]  priiiid  facie  meaning.  Such  was  the  case  of  Tofkill  v.  Pitt  (1  Madd. 
•188 ;  S.  C.  in  the  House  of  Lords,  7  Bro.  P.  C.  453),  which  afterwards  came  before 
the  House  of  Lords  :  there  the  gift  was  in  this  form — the  testator  gave  to  Sir 
William  Pynscnt  for  his  life  the  dividends  of  £4000  Bank  stock  and  the  yearly 
income  of  "certain  Exchequer  annuities,  and  after  the  death  of  Sir  William  Pynsent 
lie  gave  to  Leonora  Ann  Pynsent  the  dividends  on  the  Bank  stock  and  the  pay- 
ments growing  due  on  the  annuities  during  her  life,  he  then  gave  her  two  estates 
in  Putney  to  keep  sell  or  dispose  of  as  she  pleased,  and  after  her  decease  he  gave 
all  the  aforesaid  lands.  Bank  stock  and  Exchequer  annuities  to  the  "  heirs  male  of 
her  body  and  for  want  of  such  issue  "  he  gave  all  the  said  estates  Bank  stock  and 
annuities  to  the  Plaintiff  by  the  name  of  William  Daw  :  it  was  a  gift,  therefore,  as 
far  as  the  Bank  stock  was  concerned,  of  the  dividends  to  her  for  her  life,  and  after 
her  decease  to  the  heirs  male  of  her  body,  it  was  expressly  to  her  for  life  and 
afterwards  to  the  heirs  male  of  her  body  and  for  want  of  such  issue  then  over. 
The  principle  is  too  well  recognized  to  need  any  illustration  that  giving  the 
dividends  was  just  the  same  as  giving  a  life  interest  in  the  fund,  and  thus  a  gift  was 
of  the  fund  to  the  legatee  for  her  life  and  then  to  the  heirs  male  of  her  bodj'  and 
for  want  of  such  issue  over  ;  and  what  was  decided  was,  that  she  took  the  absolute 
interest  in  the  Bank  stock  :  the  Master  of  the  Rolls,  Sir  Thomas  Sewell,  before 
whom  the  cause  was  heard,  came  to  that  conclusion,  for  he  says,  "  There  is  no 
doubt  but  that  the  intention  ought  to  prevail  if  it  can  be  enforced  without  breaking 
in  upon  any  rule  of  law,  and  this  resolves  itself  into  a  question  of  construction,  but 
the  rule  that  words  which  would  give  an  estate  tail  in  a  freehold  are  to  be  considered 
in  the  ease  of  chattels  as  giving  the  [206]  thing  absolutely,  for  that  no  chattels 
can  be  limited  over  after  a  dying  without  issue,  this  rule  is  too  strong  to  be  got 
over  ; "  that  was  the  decision  of  the  Master  of  the  Rolls,  and  though  it  was  reversed 
by  the  Lords  Commissioners,  it  was  eventually  sustained  in  the  House  of  Lords. 
Just  on  the  same  principle  was  decided  the  case  of  i,7/o«  v.  Eason  (19  Ves.  73)  : 
the  gift  was  this — the  testatrix  left  all  her  monies  and  eflfects  whatsoever  and 
wheresoever  to  hold  to  trustees  their  heirs  executors  administrators  and  assigns  upon 
the  following  trusts  subject  to  her  debts  legacies,  &c.,  "  to  apply  the  residue  of  the 
rents  and  profits  of  my  estates  and  effects  for  my  .son  during  his  life  and  afterwards 
for  the  heirs  of  his  body  if  any  : "  Sir  William  Grant  held  that  to  be  an  absolute 
interest  in  the  first  taker,  and  his  expressions  are  (19  Ves.  78-80) — "Whatever 
disposition  would  amount  to  an  estate  tail  in  land  gives  the  whole  interest  in  personal 
property  which  is  incapable  of  being  entailed,"  and  subsequently,  "the  words,  'if 
any,'  have  no  restrictive  effect  and  then  it  is  a  mere  limitation  over  after  a  general 
failure  of  heirs  of  the  body  which  the  rules  of  law  will  not  permit  to  take  effect." 
There  was  another  case  before  the  same  learned  Judge,  of  Brittcm  v.  Twining  (3  Mer. 
176) :  there  the  testator  gave  £20,000  to  an  infant  which  he  would  have  "so  secured 
that  he  may  only  receive  the  interest  of  the  .same  during  his  life  and  after  his 
decease  to  heir  male  of  his  body  and  so  on  in  succession  to"  the  heir  at  law  male  or 
female."  Although  here  again  there  was  an  express  restriction  for  life.  Sir  William 
Grant  held  that  the  first  taker  took  an  absolute  interest.  In  these  cases,  the  prin- 
ciple on  which  the  Courts  went  was  this,   that  technical  words  were  used  which 
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indicated  a  clear  meaning  on  the  part  of  the  testator  that  the  pioperty  should  go  in 
a  course  [207]  of  devolution  till  there  was  an  exhaustion  of  the  heirs  of  the 
body,  and  as  that  of  course  could  not  be  carried  into  effect,  they  gave  an  absolute 
interest. 

In  the  cases  just  mentioned  the  words  were  "  heirs  of  the  body,"  which,  as  we 
know,  are  technical  words  almost  mysteriously^  inflexible,  but  in  cases  also  where  the 
more  manageable  expression  "issue"  occurred,  still,  where  there  was  nothing  to 
shew  that  the  word  was  not  intended  as  a  word  of  limitation,  or  an  intention  to 
confine  the  first  taker  to  a  life-estate,  it  has  been  held  to  be  in  the  nature  of  a  word 
of  limitation  when  used  with  reference  to  personal  estate  e(|ually  with  the  words 
"heirs  of  the  body."  Such  was  the  case  of  Lijon  v.  Mikhell  (1  Madd.  467):  there 
the  testator  gave  the  rest  of  his  estate  real  and  personal  whatsoever  and  wheresoever 
and  of  what  nature  or  kind  soever  unto  his  executrix  and  executors  upon  trust  to 
pay  certain  legacies  to  his  daughters  and  an  annuity  to  his  wife,  and  the  residue  he 
directed  "to  be  divided  equally  amongst  his  sons  John  Lyon,  Edmund  P.  Lyon, 
Benjamin  Lj'on  and  George  Lyon,  and  such  son  and  sons  as  his  wife  should  or  might 
be  ensient  of  at  the  time  of  his  death  or  at  any  time  during  his  life  if  such  son  and 
sons  shall  be  born  alive  share  and  share  alike  as  tenants  in  common  and  to  the  issue 
of  their  several  and  respective  bodies  lawfully  begotten  : "  Sir  Thomas  Plumer  held 
that  here  in  the  word  "issue"  there  was  nothing  to  shew  that  it  was  not  intended 
as  a  word  of  limitation,  that  the  meaning  must  be  taken  to  have  been  that  in  spite 
of  an  express  life-estate  given  to  the  first  taker,  an  interest  was  to  devolve  from 
time  to  time  to  all  the  issue  so  that  the  first  taker  must  be  held  to  have  had  an 
absolute  interest,  that  the  word  "  issue  "  must  be  considered  as  incorpo-[208]-rated 
into  and  forming  part  of  the  gift  to  the  first  taker,  and  not  as  amounting  to  a  sub- 
sequent gift  to  the  issue. 

So  again,  where  there  is  no  express  gift  to  the  issue,  but  after  an  indefinite  gift 
there  is  a  gift  over  in  default  of  issue  to  the  first  taker,  there  the  first  taker  in  the 
case  of  real  estate  is  considered  by  implication  to  take  a  gift  to  him  and  his  issue, 
and  the  same  rule  has  been  adopted  with  regard  to  personalty.  Thus,  in  the  case 
of  C'han<ness  v.  Price  (3  Ves.  99)  where  the  gift  was  thus,  "the  rest  and  residue  of 
my  real  and  personal  property  of  what  kind  or  nature  soever  I  give  and  bequeath 
in  failure  of  legitimate  issue  lay  my  daughter  Mary  Williams  to  my  daughter-in-law 
Catherine  Jennings  and  after  her  decease  without  legitimate  issue  to  Sarah  Medhurst 
wife  of  Granville  Medhurst  for  her  sole  u.se  and  to  be  divided  equally  after  her  death 
between  her  children,"  it  was  held  that  an  absolute  interest  was  vested  in  Mary 
Williams  :  it  was  just  the  same,  whether  done  by  implication  or  expressly,  as  if  the 
gift  had  been  to  the  first  taker  Mary  Williams  and  her  issue.  In  that  case,  however, 
and  in  similar  cases,  no  such  rule  of  construction  need  perhaps  be  resorted  to,  for  as 
the  gift  to  the  first  taker  without  more  would  carry  an  absolue  interest,  the  sub- 
sequent gift  on  an  indefinite  failure  of  issue  was  necessarily  void  for  remoteness. 

In  all  these  cases  the  rule  applied  to  real  estates  derived  from  principles  of  tenure 
has  been  made  the  foundation  of  the  rule  for  construing  bequests  of  personalty,  but 
in  all  either  the  technical  words  "  heirs  of  the  body  "  have  occurred,  or  there  has 
been  nothing  to  shew  that  the  words,  "issue,"  "children,"  or  the  like,  have  not  been 
intended  merely  to  define  or  explain  the  extent  [209]  of  the  interest  given  to  the 
first  taker  ;  and  I  see  nothing  in  these  decisions  compelling  me  to  hold  that  where 
technical  words  are  not  used,  and  where  the  interest  of  the  first  taker  is  expressly 
confined  to  the  life-estate,  I  am  bound  to  act  in  the  construction  of  the  bequest  of 
personalty  on  principles  derived  from  laws  of  tenure,  and  not  resting  on  intention. 
It  was  on  this  distinction  that  Lord  Thurlow  acted  in  the  case  of  Knight  v.  Ellis 
(2  Bro.  C.  C.  570) :  there  the  testator  directed  certain  rents  to  be  accumulated  till 
his  grandnephew  should  attain  his  age  of  twenty-one  years,  and  after  that  event  he 
gave  the  interest  of  that  accumulated  fund  to  his  grandnephew  for  his  life,  and  after 
his  decease  he  gave  the  fund  to  his  issue  male  and  in  default  of  such  issue  to  his  the 
testator's  three  nieces  ;  it  was  argued  that,  as  this  would  have  been  an  estate  tail  in 
real  estate,  it  was  an  absolute  interest  in  personalty,  but  Lord  Thurlow  held  other- 
wise ;  he  gave  effect  to  the  manifest  intention,  not  thinking  himself  fettered  by  the 
analogy  of  a  real  estate,  where  the  result  would  have  been  arrived  at  on  principles 
not  founded  on  intention,  but  often  operating  in  direct  opposition  to  it.     I  cannot 
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consider  that  case  as  having  been  overruled  ;  I  believe  it  to  have  been  rightly 
decided  :  and  at  all  events,  if  it  was  wrongly  decided,  I  think  it  can  only  be 
cjuestioned  in  the  Honse  of  Lords. 

I  am  awaro  that  there  have  been  three  decisions  by  Lord  Langdale,  and  one  by 
the  present  Vice-Chancellor  Kindersley,  which  are  supposed  to  have  treated  the  case 
of  Knight  v.  J-Jllut  as  not  being  law.  The  first  of  these  is  The  Attorneij-General  v. 
Briqht  (2  Keen,  57),  before  Lord  Langdale  in  the  year  1836 — there  a  sum  of  £500 
was  given  to  Susan  Thomas  daughter  of  Joseph  Thomas  to  receive  the  interest 
during  life  and  then  to  her  issue  [210]  but  in  case  of  her  death  without  issue  the 
said  £500  stock  to  be  divided  between  her  father's  children  by  his  second  wife  ;  it 
seems  that  in  that  case  Knvjld  v.  Ellis  was  cited,  but  the  judgment  is  so  extremely 
short  that  what  the  grounds  were  on  which  Lord  Langdale  proceeded  it  is  very 
difficult  to  discover :  the  judgment  is  : — "  The  Master  of  the  Rolls  held  that  the 
eflect  of  the  gift  of  the  sum  of  £500  stock  to  Susan  Thomas,  to  receive  the  interest 
during  her  life,  and  then  to  her  i,ssue,  was  to  give  her  an  absolute  interest  in  that 
sum,  and  that  such  absolute  interest  was  not  affected  by  the  subsequent  words  of 
the  will,  the  limitation  over  in  case  of  her  death  without  issue,  unrestricted  by  any 
words  limiting  the  generality  of  the  expression  'without  issue,'  being  void  for 
remoteness."  If  this  judgment  went  on  the  ground  that  Knight  v.  Ellis  was  not  law, 
I  confess  I  do  not  think,  considering  how  .shortly  it  is  given  and  how  little  is  said  on 
the  subject,  that  it  would  be  safe  to  treat  it  as  having  overruled  a  decision  which 
was  come  to  half  a  century  before,  after  great  deliberation,  it  having  been  evidently 
well  considered  by  Lord  Thurlow,  a  decision  too  on  the  faith  of  which  many  cases 
may  have  been  dealt  with,  and  a  great  deal  of  money  disposed  of. 

The  next  case,  that  of  Tate  v.  Clarke  (1  Beav.  100),  occurred  a  few  years  after- 
wards, and  I  am  not  at  all  clear  that  I  should  not  have  entirely  agreed  with  Lord 
Langdale  upon  it ;  Knight  v.  EUu  was  not  referred  to ;  it  was  a  gift  of  real  estate 
"  unto  and  amongst  all  and  every  my  brothers  and  sisters  who  shall  be  living  at  the 
time  of  the  decease  of  my  wife  and  to  their  is.sue  male  and  female  after  the  respective 
deceases  of  my  said  brothers  and  sisters  for  ever  to  be  equally  divided  between  and 
amongst  them ; "  and  the  testator  gave  the  interest  of  [211]  certain  money  in  the 
funds  to  trustees  "upon  trust  to  pay  and  apply  the  same  unto  my  said  brothers 
and  sisters  in  the  same  manner  as  it  is  directed  with  regard  to  the  rents  and  profits 
of  my  freehold  estate,"  that  is,  it  was  a  gift  of  personal  estate  to  trustees  on  trust 
to  pay  over  the  profits  to  all  and  every  his  brothers  and  sisters  who  should  be  living 
at  the  time  of  the  decease  of  his  wife  and  to  their  issue  male  and  female  after  the 
respective  deceases  of  his  said  brothers  and  sisters  for  ever.  I  am  not  at  all  satisfied 
that  I  should  not  have  come  to  the  same  conclusion  as  the  Master  of  the  Rolls  did, 
because  the  word  "  issue "  may  be  meant  as  a  word  of  limitation  in  respect  of 
personal  estate  as  well  as  of  real  estate,  and  the  expression,  "  to  their  issue  male  and 
female  after  the  respective  deceases  of  my  said  brothers  and  .sisters  for  ever,"strongl}' 
shewed  that  was  the  meaning  of  the  testator :  the  words  were  there  used  as  in- 
dicating the  extent  of  the  interest  which  was  given  to  the  first  taker,  and  I  do  not 
think  the  case  at  all  irreconcilable  with  that  of  Knight  v.  Ellis. 

There  was  another  case  also  before  the  same  learned  Judge,  of  Jordan  v.  Lowe 
(6  Beav.  350)  in  1843:  there  some  leaseholds  were  given  to  trustees  to  suffer  the 
testator's  cousin  "  Robert  Jordan  son  of  my  uncle  Jonathan  to  hold  and  enjoy  or  to 
receive  and  take  the  rents  issues  and  profits  thereof  to  his  own  use  and  benefit 
during  the  term  of  his  natural  life  and  from  and  immediately  after  the  decease  of 
the  said  Robert  Jordan  then  I  direct  my  said  trustees  to  pay  the  rents  and  profits 
thereof  to  his  issue  male  lawfully  begotten  severally  and  respectively  according  to 
their  respective  seniorities  ;  "  the  report  of  that  ease  is  extremely  short,  no  argument 
at  all  is  given,  and  I  was  going  to  say  no  judgment,  for  [212]  it  is  merely  this — 
"  The  Master  of  the  Rolls  was  of  opinion  that  the  Plaintiff  took  a  quasi  estate  tail, 
and  said  he  must  make  a  decree  in  favour  of  the  Plaintiff  according  to  the  prayer  of 
the  bill."  Upon  what  grounds  Lord  Langdale  proceeded  we  are  left  in  entire 
ignorance,  but  it  may  be  that  he  thought  there  that  the  words  were  to  be  treated  as 
words  of  limitation,  as  the  direction  was  to  pay  to  the  issue  in  succession,  according 
to  their  respective  .seniorities,  and  if  this  was  the  ground  of  the  judgment,  the 
decision  would  not  be  inconsistent  with  Knight  v.  Ellis. 
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With  regard,  however,  to  all  these  cases,  I  am  of  opinion,  with  all  deference  to 
the  very  learned  Judge  by  whom  they  were  decided,  that  the  judgment  of  Lord 
Thurlow  cannot  be  properly  considered  as  overruleil  by  them  even  if  they  were 
inconsistent  with  that  judgment. 

The  only  other  case  is  that  of  Bird  v.  Wehsfer  (1  Drew.  338),  before  the  Vice- 
Chancellor  Kindersley  last  year:  there  the  language  was  to  invest  "in  the  public 
funds  £1000  in  each  child's  name  and  £1000  in  my  wife's,  the  interest  to  be  received 
by  them  regularly  for  their  life  and  afterwards  to  their  descendants  except  my  wife's 
which  is  at  her  death  to  be  sold  out  and  divided  among  them."  There  was,  in  truth, 
no  decision  touching  the  present  question,  but  the  the  Vice-Chaucellor,  from  some 
expressions  which  fell  from  that  very  learned  Judge,  would  seem  to  indicate  that  he 
thought  it  clear  that  in  every  case  where  there  would  be  an  estate  tail  in  real  estate, 
there  would  be  an  absolute  interest  in  personalty  :  what  he  says  in  his  judgment  is 
this  (1  Drew.  p.  340) ; — "The  will  then  proceeds,  'the  interest  to  be  received  by  them 
regularly  for  their  life  '  .  .  .  Then  comes  the  expression  on  [213]  which  the 
question  in  this  case  turns,  'and  afterwards  to  their  descendants  : '  Now,  if  the  will 
stopped  there,  if  there  were  no  more,  I  should  be  bound  to  come  to  the  conclusion 
contended  for  by  the  Petitioners,  for  where  there  is  a  gift  to  A.  for  life,  remainder 
to  the  descendants  of  A.,  it  is  clear  that  if  real  estate  it  is  an  estate  tail,  if  personal 
estate  it  gives  him  the  absolute  interest :  but  this  is  not  all  :  "  and  then  he  goes  on 
and  reasons  upon  it,  but  no  decision  upon  the  point  is  actually  come  to.  I  take  this 
rather  as  an  indication  of  the  learned  Judge's  opinion  being  unfavourable  to  the 
conclusion  in  Knight  v.  Ellis,  he  does  not  reason  upon  it  and  say  that  he  would  not 
act  upon  Kniijht  v.  Ellis,  but  indicates  an  opinion  that  the  distinction  there  taken  was 
not  sustainable.  I  do  not,  however,  think  that  that  decision  can  be  so  disposed  of. 
In  Thu  Attorneif-General  v.  Bright  no  reasons  were  given,  the  other  two  cases  before 
the  Master  of  the  Rolls  are  perhaps  distinguishable  for  the  reasons  I  have  mentioned, 
and  in  Bird  v.  Webster  before  the  Vice-Chancellor,  though  the  language  used  by  His 
Honour  goes  further,  the  decision  was  only  that  the  children  took  defeasible  interests, 
and  Knight  v.  Ellis  was  not  cited,  the  case  is  therefore  not  one  on  which  I  can  act  in 
opposition  to  such  a  decision  as  that  of  Lord  Thurlow. 

I  have  been  assuming  that  the  case  of  Knight  v.  Ellis,  if  it  be  good  law,  governs 
the  present,  but  I  do  not  forget  that  this  was  denied  in  argument  by  Mr.  Lee ;  he 
admitted  the  authority  of  Knight  v.  Ellis,  but  contended  that  it  was  a  case  which  did 
not  rule  the  one  now  before  us ;  to  this,  however,  I  cannot  agree.  The  gift  is  to 
Anna  Maria  Mealy  for  her  life,  and  the  issue  from  her  body  lawfully  begotten,  and 
it  is  true  that  the  words  "  and  after  her  decease  "  which  occur  in  Knight  v.  Ellis  are 
not  found  here,  but  I  think  they  are  neces-[214]-sarily  implied.  The  meaning  is 
plain,  that  the  legatee  shall  enjoy  the  annuity  for  her  life,  which  means  for  her  life 
only,  and  "then,"  which  must  mean  when  her  life  interest  is  over,  that  it  shall  go  to 
the  issue.  I  can  discover  no  sort  of  distinction  between  the  two  cases,  nor  do  I  think 
that  there  is  any  distinction  arising  from  the  gift  here  being  of  an  annuity  and  not 
of  a  mere  personal  fund.  I  will  assume  the  Petitioner  to  be  well  founded  in  his 
proposition,  that  this  is  an  annuity  that  would  pass  to  the  heir  and  not  to  the 
executor ;  but  I  think  that  is  not  material :  the  question  is,  by  what  rules  are  the 
words  by  which  it  is  given  to  be  construed  :  is  the  Court  to  act  on  rules  having  their 
foundation  upon  and  springing  from  principles  of  tenure,  or  is  it  merely  to  look  at 
the  language  used  in  order  to  ascertain  the  intention  of  the  giver  ?  I  think  that,  even 
assuming  this  to  be  an  annuity  passing  to  the  heirs,  still  the  feudal  reasons  have  no 
place  in  determining  the  meaning  of  the  words  used  in  creating  or  disposing  of  it, 
and  that  it  is  still  personal  estate  to  be  governed  by  the  same  rules  which  regulate 
construction  of  other  dispositions  of  personalty. 

I  have,  therefore,  come  to  the  conclusion,  that  the  construction  put  by  the  Vice- 
Chancellor  on  this  will  was  correct,  and  that  His  Honour's  order  must  be  afhrmed, 
except  that  a  provision  must  be  made  for  paying  the  £600  annuity  to  the  issue  out 
of  the  dividends  and  corpus  of  the  fund  according  to  the  arrangement  that  they  have 
made  among  themselves. 

The  Lord  Justice  Knight  Bruce.  The  Respondents  who  claim  to  be  interested 
in  the  present  controversy  have  no  dispute  or  difference  among  themselves,  and 
desire  merely  that,  to  the  exclusion  of  the  Appellant,  or  at  least  in  preference  to  his 
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claims,  [215]  the  cash  and  stock  in  question,  and  the  future  dividends  of  the  stock, 
shall  be  subjected  as  from  the  death  of  the  late  Mrs.  Hare  Naylor  to  the  payment  of 
£600  per  annum  to  those  Respondents,  or  one  or  more  of  them,  until  the  exhaustion 
in  that  way  of  the  entire  fund  (Uoth  capital  and  income),  or  the  death  of  the  sur- 
vivor of  the  children  and  grandchildren  of  Mrs.  Hare  Xaylor's  second  marriage  who 
were  living  at  her  death,  whichever  event  shall  first  or  alone  happen.  This,  however, 
is  asked  without  prejudice  to  any  question  of  right  after  the  happening  of  either 
event.  And  as  it  is  clear  that  to  the  Respondents  claiming  to  be  interested,  and  the 
.\ppellant  or  some  or  one  of  them,  the  whole  stock  and  cash  absolutely  belong,  it  is 
oidy  necessary  for  us  to  decide  two  points,  or  one  of  them.  First,  were  the  words 
■'  issue  from  her  body  lawfully  begotten,"  contained  in  Mr.  Wynch's  will,  words  of 
limitation  or  of  purchase?  Secondly,  if  they  were  words  of  limitation,  what  is  the 
ctlect  of  the  deeds  of  1798  and  1808  taken  together?  And  it  is  upon  the  latter  of 
these  two  points  alone  that  I  propose  stating  my  opinion,  the  view  which  I  take  of 
that,  rendering  it,  as  I  conceive,  in  the  circumstances  that  I  have  mentioned,  un- 
necessary for  me  to  deal  with  the  other.  I  think  it  a  correct  and  just  inference  from 
the  materials  before  the  Court,  that  the  marriage  lietween  Mr.  and  Mrs.  Hare  Naylor 
took  place  under  the  belief  and  in  the  understanding  on  their  part  that  the  true 
construction  and  effect  of  the  will  of  Mr.  Wynch,  as  to  the  annuity  of  £600  per 
annum  given  by  it,  were  such  as  mentioned  in  the  deed  of  the  8th  of  May  1798,  and 
such  accordingly  as  to  confer  an  interest  in  that  annuity,  and  a  right  to  it  after  Mrs. 
Hare  Naylor's  death  upon  her  issue,  if  any,  living  at  her  death,  at  least  so  long  as 
any  child  or  descendant  of  Mrs.  Hare  Naylor  living  at  her  death  should  be  in  exist- 
ence, if  not  more  extensively.  It  must,  I  conceive,  be  taken  that  [216]  the  conduct 
:ind  arrangements  of  Mr.  and  Mrs.  Hare  Naylor,  preliminary  to  their  marriage,  were 
regulated  or  influenced  by  that  belief,  by  that  understanding ;  and  it  appears  to  me 
that  their  marriage  settlement,  the  deed  of  the  16th  of  December  1808,  contains 
what  is  in  effect  tantamount  to  a  declaration  upon  their  part,  and  a  contract  between 
them  that  the  will  of  Mr.  Wynch  as  to  the  annuity  was  to  be  so  construed  practically, 
and  should  be  so  acted  upon.  From  this  declaration,  from  this  contract,  it  was,  I 
apprehend,  impossible  for  either  of  them  after  their  marriage  to  recede,  at  least  to 
the  prejudice  of  any  issue  of  their  marriage  living  at  Mrs.  Hare  Naylor's  decease, 
whether  their  construction  of  the  will  was  accurate  or  inaccurate,  as  to  which  I  have 
said  that  I  mean  to  assert  nothing.  And,  there  being  now  alive  children  of  the 
marriage  as  well  as  grandchildren  of  the  marriage  who  were  living  at  Mrs.  Hare 
Naylor's  death  ;  there  being  do  dispute  among  the  Respondents  on  this  occasion, 
who  include  all  the  issue  of  the  marriage  living  at  Mrs.  Hare  Naylor's  decease,  nor 
a  question  raised  between  any  of  them  ;  and  the  only  point  that  we  are  asked 
to  decide  being,  I  repeat,  whether  the  Appellant  has  any  interest,  and  what  interest, 
if  any,  he  has  in  the  fund  the  subject  of  contention,  the  correct  conclusion  I  appre- 
hend to  be,  that  the  stock,  its  income  from  the  death  of  Mrs.  Hare  Naylor,  and  its 
future  income,  are  chargeable  either  primarily  or  exclusively  (after  paying  the  costs 
given  by  the  order  and  appeal  and  the  Respondents'  costs  of  this  petition)  with  the 
payment  as  from  Mrs.  Hare  Naylor's  death  of  £600  per  annum  to  the  Respondents 
claiming  to  be  interested,  or  some  or  one  of  them,  until  the  exhaustion  by  these 
means  of  the  property  thus  charged,  or  at  least  until  the  death,  if  happening  sooner, 
of  the  survivor  of  Mrs.  Hare  Naylor's  children  and  grandchildren  living  at  her  death. 
I  think  accordingly  [217]  that  our  order  should  provide  for  this,  but  should  be 
without  prejudice  to  any  question  as  to  the  right  to  such  portion,  if  any,  of  the 
property  as  may  still  remain  unexhausted  at  the  death  of  the  survivor  of  those 
children  and  grandchildren,  and  should  be  without  prejudice  also  to  any  claim  of 
the  Respondents,  or  any  of  them,  under  the  will  of  Mr.  Wynch,  in  the  event  of 
the  exhaustion  taking  place  before  the  death.  Practically,  therefore,  and  in  effect, 
my  manner  of  viewing  the  case,  and  proposed  mode  of  dealing  w-ith  it,  seem  to  be 
scarcely  or  not  at  all  more  favourable  to  the  Appellant  than  are  those  of  the  Lord 
Chancellor. 

The  Lord  Justice  Turner.  This  case  presents  to  our  consideration  questions 
of  great  difRculty,  both  upon  the  construction  of  the  will  of  the  testator,  and  upon 
the  effect  of  acts  which  were  done  or  concurred  in  by  Mrs.  Naylor  after  the  testator's 
decease.     I  allude  particularly  to  the  deeds  of  1798  and  1808,  to  which  my  learned 
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brother  has  particularl}'  referred  ;  I  allude  to  those  deeds,  however,  only  for  the 
purpose  of  stating  that  I  dosiie  it  to  be  understood  that  I  neither  assent  to  nor 
dissent  from  the  conclusions  which  have  been  drawn  from  them,  and  that  I  give  no 
opinion  as  to  their  operation  or  eflect,  but  that  my  judgment  in  this  case  rests 
entirely  upon  the  construction  of  the  will. 

The  testator,  who  was  an  otHcer  in  the  East  India  Company's  service,  by  his  will, 
after  directing  payment  of  his  debts  and  giving  some  legacies  to  servants,  has  pro- 
ceeded as  follows : — "  Item,  I  will  and  bequeath  to  my  good  and  virtuous  friend 
Anna  Maria  Mealy,  now  wife  of  Kidgway  Kidgway  Mealy,  Lieuten.ant  and  Fort- 
Adjutant,  of  Velloro,  in  the  Honourable  Company's  service,  an  annuity  of  £000 
sterling  per  annum,  to  commence  [218]  six  months  after  my  decease,  for  her  life,  and 
the  issue  from  her  body  lawfully  begotten,  in  failure  of  which  to  revert  to  my  heirs  ; 
and  I  have  to  request,  that  my  very  good  friends  Nathaniel  Edward  Kindeisley  antl 
Thomas  Cocklturn,  Esqvures,  will  act  as  trustees  for  the  said  Anna  Maria  Mealy,  so 
that  the  said  ainiuity  may  be  secured  for  her  sole  use  and  benefit,  and  that  it  may  be 
paid  to  her  quarterly  or  half-yearly  as  they  maj'  deem  proper.  Item,  I  also  leave 
and  bequeath  to  the  aforesaid  Anna  Maria  Mealy  the  sum  of  £1000  sterling  (so  as 
to  enable  her  to  pay  her  passage  to  Europe),  and  I  request  my  e.xecutors  will  not  delay 
paying  this  sum.  Lastly,  I  will  and  bequeath  after  all  the  above  have  been  executed, 
to  my  brothers  George  and  James  the  lesidue  of  my  estate,  real  and  personal  ;  and 
I  hereby  appoint  and  nominate  my  brothers  George  and  James  my  sole  heirs  and 
executors,  and  I  have  no  doubt  but  they  will  see  this  my  last  will  and  testament  put 
in  execution  agreeable  to  its  true  meaning  without  squabbling  or  disputing." 

Mrs.  Meal}',  the  annuitant  to  whom  and  to  whose  issue  this  annuity  of  £600  is 
given,  was  and  is  mentioned  in  the  will  the  wife  of  Lieutenant  Mealy.  She  had  no 
issue  by  him  ;  but  she  survived  him,  and  after  his  death  married  Mr.  Naylor,  by 
whom  she  had  issue.  She  has  lately  died,  and  her  issue  have  survived  her  and  are 
still  living.  That  the  annuity  is  so  given  as  to  endure  so  long  as  there  shall  be  issue 
of  Mrs.  Mealy  afterwards  Mrs.  Naylor  admits  of  no  question.  The  question  upon 
the  construction  of  the  will  which  we  have  to  determine  is,  whether  Mrs.  Mealy 
took  the  absolute  and  entire  interest  in  the  annuity,  or  took  the  annuity  for  life 
only. 

If  this  question  had  to  be  determined  upon  the  lan-[219]-guage  of  the  will  merel}', 
without  reference  to  any  rules  of  law  or  to  any  decided  cases,  no  doubt  could,  I  think, 
be  entertained  upon  it.  The  limitation  of  the  annuity  to  Mrs.  Mealy  for  life  would 
of  itself  be  sufficient  to  shew  that  it  was  intended  to  be  given  to  her  for  life,  and  for 
life  only,  and  the  intention  would  decide  the  question  ;  but  it  was  argued,  on  the 
part  of  the  Appellant,  that  this  annuity  partakes  of  the  character  of  real  estate,  that 
it  is  descendible  to  heirs,  that  a  conditional  fee  may  subsist  in  it,  although  it  is  not 
capable  of  being  entailed,  not  being  within  the  statute  de  donis.  That  it  ought  there- 
fore, in  construing  this  will,  to  be  considered  as  real  estate,  and  that,  so  considering 
it,  Mrs.  Mealy  took  a  conditional  fee  in  the  annuity,  which  became  absolute  in  her 
upon  the  birth  of  issue,  and  it  was  further  argued  on  the  Appellant's  behalf  that, 
under  a  devise  of  real  estate,  couched  in  the  terms  in  which  this  anmiity  is  given, 
Mrs.  Mealy  would  have  been  tenant  in  tail,  and  that  the  rule  of  this  Court  is,  that 
the  same  words  which  would  create  an  estate  tail  in  realty  confer  the  absolute  interest 
in  personalty,  and,  therefore,  that  taking  this  annuity  to  be  personal  estate,  Mrs. 
Mealy  equally  took  an  absolute  interest  in  it. 

Admitting,  however,  that  this  annuity  partakes  of  the  character  of  real  estate, 
and  would  descend,  and  may  be  limited  in  the  manner  pointed  out,  it  does  not,  as  I 
apprehend,  follow  that,  in  construing  this  will,  it  ought  to  l)e  considered  as  real 
estate.  It  is,  in  fact,  personal  estate,  with  peculiar  incidents  belonging  to  it  in  that 
character ;  Avhin  v.  bah/  (4  B.  &  A.  59) ;  and,  to  treat  it  as  real  estate  for  the 
purposes  of  construction,  would  be  to  disregard  its  nature  and  pay  regard  only  to  its 
incidents.  Both  the  nature  and  incidents  of  the  property  must,  no  [220]  doubt  be 
considered  in  determining  the  construction  of  the  will.  The  incidents  can  no  more 
be  disregarded  than  can  the  nature  of  the  property.  Due  weight  must  be  given  to 
each,  but  this  branch  of  the  argument  cannot,  I  think,  be  carried  further. 

We  come  then  to  these  further  questions — first,  if  this  had  been  a  devise  of  real 
estate,  would  Mrs.  Mealy  have  been  tenant  in  tail  of  the  devised  estate  ;  and,  secondly 
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assuming  that  under  a  devise  of  real  estate  in  the  terms  of  this  will  Mrs.  Mealy  would 
have  been  tenant  in  tail,  does  it  or  not  follow  that  she  became  entitled  to  an  absolute 
interest  in  this  annuity  I 

The  first  of  these  <iuestions  was  not  very  fully  discussed  at  the  Bar  in  the  argument 
on  the  ])art  of  the  Respondents,  but  it  is  plainly  a  question  of  great  importance  to 
their  interests,  for  if  it  shall  appear  that  Mrs.  Mealy  would  not  have  been  tenant  in 
tail  of  real  estate  devised  in  these  terms,  there  can  be  no  foundation  for  the  Appellant's 
contention  that  she  was  entitled  to  an  absolute  interest  in  this  annuity.  This  question, 
as  I  view  it,  depends  wholly  upon  the  construction  of  the  will,  and  upon  this  point, 
whether  the  estates  of  Mrs.'  Mealy  and  of  her  issue  are  to  be  held  to  be  both  legal  or 
both  equital)le,  in  which  case  they  would  coalesce  ;  or  whether  the  one  estate  is  to  be 
ecjuitalile  and  the  other  legal,  in  which  case  there  would  be  no  coalition.  That  there 
would  be  a  coalition  of  the  estates,  and  that  Mrs.  Mealy  would  be  tenant  in  tail,  if 
the  case  rested  upon  the  devise  to  her  for  life  and  her  issue  is,  I  think,  established  by 
the  eases  cited  on  the  part  of  the  Appellant  ;  and  the  question  therefore  depends 
upon  what  is  the  eftect  of  the  ulterior  clause  contained  in  this  will — "  And  I  have  to 
req\iest  that  my  good  friends  Nathaniel  Edward  Kindersley  and  Thomas  [221] 
Cockburn  will  act  as  trustees  for  the  said  Anna  Maria  Mealy,  so  that  the  said  annuity 
may  be  secured  for  her  sole  use  and  benefit,  and  that  it  may  be  paid  to  her  quarterly 
or  "half-yearly,  as  they  may  deem  proper."  It  is  evident  from  this  clause  that  the 
intention  of  this  testator  was  not  only  that  there  should  be  trustees  of  the  interest 
taken  bv  Mrs.  Mealy,  but  that  her  enjoyment  of  that  interest  should  be  controlled 
bv  the  discretion  of  the  trustees.  The  trustees  were  to  .secure  the  interest  for 
her  separate  use,  and  what  she  took  was  to  lie  paid  to  her  half-yearly  or  quarterly, 
at  their  discretion.  How  were  these  purposes  to  be  accomplished  if  the  legal 
interest  in  the  property  given  was  to  remain  in  Mrs.  Mealy  1  It  would  seem 
therefore  that  the  testator  must  have  intended  that  during  Mrs.  Mealy's  life  the  legal 
interest  should  vest  in  the  trustees.  It  is  true  that  there  is  not  in  terms  any  gift  to 
them  ;  but,  if  it  be  clear  that  the  testator  intended  that  they  should  take,  it  is  not, 
as  I  apprehend,  material  that  there  is  an  absence  of  the  mere  words  of  gift.  The 
cases  of  Oates  v.  Cooke  (3  Burr.  1684)  and  Trent  v.  Hanning  (1  Bos.  it  Pul.  N.  R.  116  ; 
10  Ves.  495  ;  7  East,  9-5)  are,  I  think,  sufficient  to  establish  that  proposition.  It  may 
be  said  that  those  cases  are  distinguishable  from  the  present,  inasmuch  as  in  those 
cases  there  was  no  other  devise  of  the  estate,  but  in  the  present  case  there  is  a  devise 
to  Mrs.  Mealy.  I  do  not  think,  however,  that  this  alters  the  case.  The  question  is 
one  of  intention  ;  and  if  the  intention  be  plain,  as  in  this  case  it  appears  to  me  to  be, 
that  the  express  devise  was  intended  to  pass  the  beneficial  interest  only,  eftect  must, 
as  I  conceive,  be  given  to  that  intention.  The  case  of  Doe  v.  Jl'oodhouse  (4  T.  K.  89) 
seems  to  me  to  support  this  view.  In  my  opinion,  therefore,  under  a  devise  of  real 
estate  in  the  [222]  terms  used  in  this  will,  the  interest  of  Mrs.  Mealy  during  her  life 
would  have  been  equitable  merely.  Would  then  the  interest  have  been  equitable 
also '?  I  think  not ;  for  I  take  the  general  rule  to  be  that  the  duration  of  the  estate 
of  trustees  is  to  be  measured  by  the  purposes  of  the  trust,  and  the  purposes  of  this 
trust  would  not  require  that  the  estate  should  remain  in  the  trustees  beyond  Mrs. 
Mealy's  life  ;  and,  independently  of  any  general  rule,  I  think  that  it  plainly  appears 
from  this  will  that  the  estate  of  the  trustees  was  created  only  with  a  view  to  the  life 
estate,  and  was  not  intended  to  continue  after  its  determination.  It  was  said,  how- 
ever, that  Lord  Lyndhurst  decided  this  point  as  to  the  coalition  of  the  estates  in  his 
judgment  upon  the  appeal  in  liai/Ior  v.  U'l/ndi,  and  I  should  of  course  be  disinclined 
to  dift'er  from  so  high  an  authority  ;  but  I  have  more  than  once  read  Lord  Lyndhurst's 
judgment  with  much  attention,  and  I  am  satisfied  that  it  imports  no  more  than  that 
whatever  Mrs.  Naylor  took  she  took  for  her  separate  use,  leaving  it  wholly  undecided 
what  she  took  :  a  question  which,  upon  the  facts  under  Lord  Lyndhui'st's  consideration, 
it  was  quite  unnecessary  for  him  to  decide. 

This  being  the  conclusion  at  which  I  have  arrived  upon  the  question  whether 
Mrs.  Mealy  would  have  been  tenant  in  tail  of  real  estate  devised  in  the  terms  of  this 
will,  it  is  not  material  for  me  to  state  my  opinion  upon  the  question  whether,  if  Mrs. 
Mealy  would  have  been  tenant  of  the  real  estate  so  devised,  she  would  therefore  have 
been  entitled  absolutely  to  this  annuity  ;  but  I  am  prepared  to  state  my  opinion 
upon  that  point  also.     This  case  cannot,  I  think,  be  distinguished  from  Kniijht  v. 
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Ellis  (2  Bro.  C.  C.  570),  and  it  lies  upon  the  Appellant  therefore  to  [223]  shew  that 
Knight  v.  Ellis  either  has  been  overruled  or  ought  to  be  overruled.  No  case  has  been 
cited  in  which  it  has  been  expressly  overruled,  nor  has  any  decision  by  a  Judge  of 
equal  a\ithority  been  produced  which  is,  in  my  opinion,  inconsistent  with  it.  There 
are  indeed  cases  decided  by  the  late  Master  of  the  Rolls  which  strongly  indicate  the 
opinion  of  that  learned  Judge  to  have  been  that  words  which  would  create  an  estate 
tail  in  realty  would  operate  to  give  the  absolute  interest  in  per.sonalty,  and  at  least 
one  of  those  cases,  I  mean  The  Attorneij-General  v.  Briyht  (2  Keen,  57),  is  not  perhaps 
reconcilable  with  Knight  v.  Ellis.  There  is  also  a  case  before  the  Vice-ChancoUor 
Kindersley — I  refer  to  the  case  of  Bird  v.  JFebster  (I  Drew.  338) — in  which  he 
expressed  his  opinion  to  be  that  under  a  gift  of  personalty  to  A.  for  life,  and  after- 
wards to  his  descendants,  A.  would  take  the  absolute  interest,  as  he  would  have  taken 
an  estate  tail  in  realty  ;  but  neither  in  the  cases  before  Lord  Langdale,  nor  in  that 
before  the  Vice-Chancellor  Kindersley,  were  the  authorities  subsequent  to  the  case  of 
Knight  v.  Ellis  so  fully  entered  into  as  they  have  been  in  the  argument  before  us.  It 
seems  in  those  cases  rather  to  have  been  assumed  than  established,  that  the  authorities 
subsequent  to  Knight  v.  Ellis  had  settled  the  point.  On  examining  those  authorities, 
however,  I  do  not  think  that  this  is  by  any  means  the  case.  In  some  of  them,  as  in 
Lyon  v.  Mitchell  (1  Madd.  467),  the  limitation  has  been  to  A.  and  his  i.ssue,  and  in 
default  of  issue  over  ;  and  A.  has  taken  absolutely,  because  the  limitation  in  default 
of  issue  shewed  that  the  gift  was  meant  to  extend  to  all  the  issue,  and  all  the  issue 
might  not  be  capable  of  taking  jointly  with  the  parent.  In  others  of  these  authorities, 
as  in  Chandless  v.  Price  (3  Ves.  99),  the  gift  [224]  has  been  to  A.,  and  in  default  of 
issue  of  A.  over  ;  and  here  again  A.  has  taken  absolutely,  there  being  no  gift  to  the 
issue,  and  no  other  means  by  which  the  gift  could  reach  them.  Again  in  others  of 
these  cases,  as  in  Britton  v.  Twining  (3  Mer.  176)  and  Elton  v.  Easen  (19  Ves.  73),  the 
gift  has  been  to  A.  for  life,  and  after  his  decease  to  the  heir  male  or  heirs  of  his  body, 
and  A.  has  taken  absolutely  ;  the  technical  words  "  heir  male  "  and  "  heirs  of  the 
body  "  importing  inheritance  from  the  ancestor.  And  again  in  others  of  these  cases, 
as  in  3Iogg  v.  Mogg  (1  Mer.  654)  and  Dunk  v.  Fenner  (2  Russ.  &  Myl.  557),  the  real 
and  personal  estate  have  been  made  subject  to  the  same  limitations,  and  the  dis- 
position of  the  personal  has  been  governed  by  that  of  the  real,  which  however  is  not 
always  the  case.  Hockley  v.  Mawhey  (1  Ves.  jun.  143)  was  also  a  case  in  which  the 
real  and  personal  estate  were  made  subject  to  the  same  terms,  and  in  that  case  too 
the  gift  was  to  the  son  and  his  issue,  and  in  default  of  i.ssue  over.  These  cases  there- 
fore are  distinguishable  from  Knight  v.  Ellis  (2  Bro.  C.  C.  570),  and  cannot,  I  think, 
be  said  to  overrule  it.  The  observations  of  Sir  T.  Plumer,  in  Lyon  v.  Mitchell 
(4  Madd.  467),  tend  no  doubt  to  impeach  the  case,  but  on  the  other  hand  it  has  been 
cited  in  other  cases  without  disapprobation.  The  case  is  said  to  be  impeached  also 
by  the  dicta,  to  be  found  in  many  of  the  authorities  upon  this  subject,  that  the  same 
words  which  would  create  an  estate  tail  in  realty  would  give  the  absolute  interest  in 
personalty  ;  but  these  dicta  were  not  pointed  to  the  case  of  Knight  v.  Ellis  .■  and  if 
taken  in  their  full  sense,  and,  as  pronounced,  they  stand  without  qualification,  they 
certainly  go  beyond  what  the  authorities  would  warrant.  I  may  observe  also,  that 
in  the  late  case  of  Barley  v.  Martin  (17  Jur.  1125),  the  [225]  Court  of  Common  Pleas 
did  not  treat  the  case  of  Knight  v.  Ellis  as  overruled,  though  the  point  was  open 
before  them  ;  they  decided  the  case  upon  a  different  ground.  I  think  therefore  the 
case  of  Knight  v.  Ellis  cannot  be  said  to  have  been  overruled.  We  come  then  to  the 
question  whether  it  ought  now  to  be  overruled.  The  question  in  effect  is,  whether, 
admitting  that  under  a  disposition  of  real  estate  in  the  terms  of  this  will  the  word 
"  issue  "  would  be  construed  as  a  word  of  limitation,  it  is  therefore  to  be  so  construed 
in  this  disposition  applying  to  personal  estate.  Is  this  Court,  in  construing  a  dis- 
position by  will  of  personal  estate,  to  lie  absolutely  governed  by  the  rule  which  would 
be  applied  at  law  in  the  case  of  real  estate?  Before  arriving  at  such  a  conclusion  it 
is,  I  think,  our  duty  to  consider  upon  what  foundation  the  rule  of  law  proceeds,  and 
whether  it  rests  upon  a  foundation  at  all  applicable  to  per.sonal  estate.  The  rule  of 
law  which  construes  "issue"  as  prii/ui  facie  a  word  of  limitation  rests,  as  I  apprehend, 
upon  one  or  other  of  these  foundations  ;  it  is  either  derived  from  the  old  law,  which 
upon  feudal  principles  was  much  directed  against  the  successors  to  real  estates  taking 
otherwise  than  by  descent,  or  it  rests  upon  the  ground  that  the  word  issue  taken 
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per  se  includes  all  the  issue,  and  that  the  best  mode  of  effectuating  the  intention  in 
favour  of  all  the  issue  is  to  give  an  estate  tail  to  the  parent,  which,  in  the  course  of 
devolution  would  embrace  them  all.  Surelj-  a  rule  resting  upon  such  foundations 
can  have  no  application  to  personal  estate.  The  feudal  principle  does  not  reach  to 
the  subject-matter,  and  so  far  from  the  application  of  the  rule  to  personal  estate 
ettectuating  the  intention,  it  directly  and  immediately  defeats  it,  for  it  gives  the 
absolute  interest  to  the  parent,  and  prevents  the  issue  ipia  issue  taking  any  benefit 
under  the  disposition.  It  is  said,  however,  that  different  effect  ought  not  to  be  given 
to  the  same  words  [226]  as  applied  to  real  and  to  personal  estate.  But  the  subject- 
matters  are  wholly  ditferent.  The  real  estate  is  capable  of  entail,  the  personal  not, 
and  I  can  see  no  reason  why  a  testator,  using  the  word  issue  with  reference  to 
property  which  is  not  capable  of  being  entailed,  is  to  be  considered  to  have  had  the 
same  meaning  as  if  he  had  applied  the  word  to  property  which  may  be  entailed.  It 
is,  indeed,  settled  by  Forth  v.  Chapman  (1  P.  Wms.  663),  that  the  same  words  may 
receive  a  different  construction  as  to  real  and  personal  estate,  and  it  would,  I  think, 
be  difficult  to  find  a  case  to  which  that  authority  could  be  better  applied  than  to  the 
case  before  us.  The  great  principle  in  all  cases  upon  the  construction  of  wills  is, 
that  the  intention  of  the  testator  is  to  be  carried  out  as  far  as  it  is  consistent  with 
the  rules  of  law,  and  I  am  satisfied  that  the  construction  put  by  Lord  Thurlow  upon 
the  will  in  Kniijht  v.  EUi%  was  much  more  conformal)le  to  the  testator's  intention  than 
the  construction  which  has  been  contended  for  in  the  present  case.  I  am  not,  there- 
fore, inclined  to  dissent  from  the  case  of  Knight  v.  Ellis,  and  at  all  events  I  am  fully 
prepared  to  say  with  the  Lord  Chancellor,  that,  if  it  is  to  be  overruled,  it  must 
be  by  higher  authority  than  any  which  I  possess.  It  is  not  a  case  which  stands 
by  itself.  There  are  older  authorities  to  the  same  effect,  among  which  I  may 
mention  Clare  v.  Clare  (Cas.  temp.  Talb.  21),  and  JVarman  v.  Seaman  (Finch,  279). 

It  was  contended  on  the  part  of  the  Appellant,  that,  the  property  in  question  in 
this  case  being  a  perpetual  annuity,  the  decision  in  Kniijht  v.  Ellis,  even  if  supported, 
would  not  apply,  and  the  case  would  be  governed  bj-  Stafford  v.  Buckley  (2  Ves.  sen. 
170),  but,  although  the  nature  of  [227]  the  property  might  prevent  it  from  being 
entailed,  it  would,  if  Mrs.  Mealy  took  a  conditional  fee,  vest  in  her  absolutely  upon 
the  birth  of  issue,  and  I  think,  therefore,  the  nature  of  the  property  does  not  vary 
the  case,  and  Stafford  v.  Buckki/  does  not  apply,  for  in  that  case  the  word  issue  was 
clearly  explained  by  the  context  to  mean  heirs  of  the  body.  It  is  remarkable,  how- 
ever, that  even  in  that  case  Lord  Hardwicke  reserved  the  question  between  the 
tenant  for  life  and  the  issue  as  to  the  general  personal  estate.  That  case,  however, 
opens  a  question  as  to  the  extent  of  the  rights  of  the  issue,  which  it  is  not  now 
necessary  to  decide,  and  which,  indeed,  is  not  now  ripe  for  decision  ;  and  I  think, 
therefore,  that  the  fund  cannot  be  paid  out  as  directed  by  the  order,  but  the  £600  a 
year  must  be  paid  to  the  issue.     (Note. — See  Goldneij  v.  Crahh,  19  Beav.  338.) 

(1)  Some  time  after  Mr.  Naylor's  death,  Mrs.  H.  Naylor  filed  a  bill  against  George 
Wynch,  the  trustees  of  the  settlement  of  1808,  the  trustees  of  the  deed  of  1812,  and 
her  children,  praying  a  declaration  that,  notwithstanding  the  deed  of  the  23d  March 
1812,  she  took  an  absolute  interest  in  the  annuity  of  £600  under  the  will  of  the 
testator.  The  cause  was  heard  in  1824  by  the  then  Vice-Chancellor  Sir  J.  Leach, 
when  His  Honour  dismissed  the  bill,  holding  that  the  Plaintiff  was  bound  by  the 
deed  of  March  1812  (see  Naylor  v.  JJ'i/nch,  1  S.  &  S.  5.55),  and  this  decisioii  was 
affirmed  on  appeal  by  the  Lord  Chancellor  Lord  Lyndhurst. 

(2)  The  following  is  the  note  of  the  case  to  which  reference  was  made  : — 
Procter  v.  Upton  (Hill.  12  Geo.  2).— Mr.  Procter,  the  Plaintiff's  father,  by  his  will 

devised  all  his  personal  estate  to  the  Defendants  in  trust  for  the  benefit  of  his  sou 
the  now  Plaintiff  then  an  infant,  to  be  laid  out  in  lands  or  stock,  and  if  he  died  with- 
out issue  then  to  one  of  the  Defendants,  and  in  such  case  gave  to  the  other  Defendant 
£100  legacy.  And  now  the  bill  was  by  the  Plaintiff,  who'is  since  come  of  age,  against 
the  Defendants  who  were  the  executors  of  the  father's  will,  and  thereby  appointed  the 
Defendants  to  be  guardians  to  the  Plaintiff  till  his  age  of  twenty-five  years,  to  account 
for  the  personal  estate,  and  that  the  .same  might  be  paid  over  to  the  Plaintiff.  The 
Defendants  by  their  answer  insisted  on  the  limitation  over  as  an  interest  in  themselves, 
and  that  the  legacy  of  £100  is  a  vested  legacy  and  ought  now  to  be  paid,  and  that 
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the  Plaintiff  is  entitled  to  no  more  than  the  produce  of  this  personal  estate  during  his 
life.  There  was  this  further  in  the  case,  that  the  testator  by  a  codicil  to  his  will 
appointed  the  Defendants  perpetual  guardians  to  his  son,  and  directed  that  his  son 
should  not  meddle  with  or  lessen  the  principal  of  what  was  so  left  unless  for  some 
particular  purposes  in  the  will,  for  which  purposes  he  empowered  his  son  to  employ 
so  much  of  the  principal  as  for  those  purposes  is  allowed  by  the  codicil. 

Lord  Hardwicke  (Chancellor).  This  is  one  of  those  cases  wherein  a  man  hath 
made  use  of  legal  terms  and  expression  without  understanding  the  force  and  import 
of  them  and  by  that  hath  obscured  what  his  intent  was :  but  a  Court  of  Justice  must 
take  things  as  thej^  are,  and  some  construction  must  be  now  made  upon  this  will,  and 
the  standing  rule  of  construction  is  to  follow  the  intent,  and  the  will  and  codicil  must 
be  considered  together  and  as  expounding  one  another.  That  part  of  the  codicil 
whereby  the  testator  appoints  the  Defendants  perpetual  guardians  to  the  Plaintiff  is 
to  be  sure  a  thing  which  can't  take  place  :  what  the  testator  went  upon  in  this  was 
a  part  of  the  Roman  Civil  Law  which  allowed  a  father  to  put  his  children  under 
perpetual  pupillage  as  they  might  be  where  they  became  prodigal,  but  though  this 
cannot  take  place  here,  it  may  serve  to  shew  that  the  intent  of  the  testator  was  to 
restrain  his  son  as  much  as  possible.  And  I  am  of  opinion,  upon  consideration  of 
this  will  and  codicil,  that  here  the  son  is  entitled  to  no  more  than  the  interest  or 
produce  of  this  estate  during  his  life.  And  the  power  to  make  a  jointure  and  appoint 
sums  of  money  to  his  children  won't  enlarge  or  alter  what  is  given  to  the  Plaintiff, 
which  is  in  effect  determined  in  the  case  of  King  v.  Mdintj,  in  Ventris  ;  and  the  powers 
given  in  the  present  case,  as  £.300  to  hwy  a  place  or  to  settle  the  whole  for  a  jointure 
and  to  appoint  sums  for  the  benefit  of  his  children,  are  all  powers  given  for  particular 
purposes,  and  the  intent  to  me  plainly  was  to  make  the  Plaintiff  but  tenant  for  life. 
As  to  the  legacies  I  think  them  but  merely  contingent  legacies  that  can't  take  place 
now  at  least,  and  are  therefore  immaterial  to  be  considered.  And  in  this  case  I  think 
it  makes  no  difference  whether  the  estate  be  considered  to  be  laid  out  in  lands  or  to 
remain  in  stocks  : — And  decreed  according  to  this  opinion,  but  said,  if  the  case  had 
stood  singly  upon  the  will  he  should  not  have  thought  but  that  the  Plaintiff  would 
have  lieen  entitled  to  the  whole  :  and  said  that  the  case  of  The  Attorneii-General  v. 
Hall  (.5  July  1731)  was  different,  for  there  the  whole  of  the  estate  was  vested  in  the 
son  :  the  case  was,  a  man  devised  all  the  rest  and  residue  of  his  personal  estate  what- 
soever and  wheresoever,  my  debts  legacies  and  funerals  paid,  to  his  son  Francis  Hall 
and  the  heirs  of  his  body  to  lie  paid  and  delivered  to  him,  and  in  case  my  said  son 
Francis  shall  depart  this  life  having  no  heirs  of  his  body,  I  give  all  such  and  so  much 
of  my  said  estate  as  he  shall  be  actually  possessed  of  at  the  time  of  his  decease  to  the 
Goldsmiths'  Company  :  Francis  the  son  died  without  issue  ;  and  a  bill  brought  for 
this  residuum  by  the  companj^  was  dismissed. 

(3)  In  the  course  of  the  argument  it  was  suggested,  that  the  annuity  might  be  a 
hereditament  within  the  Statute  of  Uses,  and  the  construction  of  the  will  such  as  to 
give  a  legal  estate  to  the  trustees  for  the  life  of  Mrs.  Naylor  in  trust  for  her,  and  a 
legal  remainder  to  her  issue,  and  that  the  two  estates  being  of  different  qualities  the 
rule  in  Shellei/'s  case  was  not  applicable.  To  this  it  was  answered,  that  such  atniuities 
are  not  within  the  Statute  of  Uses;  Bacon  on  Uses,  pp.  43,  44  (Rowe's  edition),  and 
see  Mr.  Justice  Dodridge's  argument  in  Lord  Jl'illoughhijs  case.  Sir  W.  Jones's  Rep. 
p.  120. 

[228]     In  re  The  Coronership  of  Hemel  Hempstead.     Before  the  Lord  Chancellor 
Lord  Cranworth.     Julij  15,  Nov.  4,  1854;  Jan.  11,  19,  1855. 

After  judgment  of  ouster  upon  an  information  in  the  nature  of  a  (luo  warranto  against 
a  person  returned  by  the  sheriff  as  duly  elected  to  the  office  of  coroner,  a  new 
writ  de  coronaim'e  eligcndo  issues  as  of  course,  and,  held,  to  be  no  ground  for  with- 
holding the  writ,  that  the  judgment  of  ouster  was  founded  upon  the  fact  that  the 
votes  constituting  the  majority  for  the  person  returned  were  bad,  and  though  it 
was  alleged  on  oath  that  the  result  of  a  scrutiny  would  be  to  place  the  opposing 
candidate  in  a  majority. 

Semhle,  the  sheriff  cannot,  under  the  provisions  of  the  13th  section  of  the  Act  7  &  8 
Vict.  c.  92,  enter  into  the  question  of  a  scrutiny. 
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This  was  the  petition  of  certain  freeholders  of  the  district  of  Hemel  Hempstead, 
in  the  county  of  Hertford,  and  it  prayed  that  a  new  writ  might  issue  for  the  election 
of  a  coroner  of  that  district,  under  the  following  circumstances : — It  appeared  that  in 
Maj'  1852,  a  writ  de  mranatwe  elujendo  issued  for  the  election  of  a  coroner  of  the  above 
district.  In  obedience  to  that  writ  the  sheriff  held  a  Court  on  the  4th  June  1852, 
when  the  election  was  proceeded  with.  Mr.  Day  and  Mr.  Pope  submitted  themselves 
as  candidates  for  election.  Upon  that  occasion  Mr.  Day  was  returned  by  the  sheriff 
as  duly  elected.  The  votes  of  a  large  body  of  electors  who  voted  for  Mr.  Day,  but  for 
which  votes  Mr.  Pope  would  have  had  the  majority,  were  formally  objected  to  by  Mr. 
Pope,  and  a  scrutiny  demanded  ;  but  the  objection  was  disregarded,  and  the  scrutiny 
refused  by  the  sheriff.  In  June  185-t,  upon  an  information  in  the  nature  of  a  quo 
warranto,  judgment  of  ouster  was  pronounced  by  the  Court  of  Queen's  Bench  against 
Mr.  Day,  on  the  grounds  that  the  electors  objected  to  were  not  qualified. 

On  the  15th  July  1854,  an  application  was  made  ex  parte  on  behalf  of  Mr.  Pope  to 
the  Lord  Chancellor,  to  suspend  the  issuing  of  a  new  writ  de  cm-onatoi-e  eligendo,  and  to 
direct  the  return  of  the  writ  to  be  amended,  by  inserting  the  name  of  Mr.  Pope 
instead  of  that  of  Mr.  Day. 

[229]  Mr.  Tripp  supported  that  application,  and  referred  to  Ex  parte  Parnell 
(1  J.  \-  W.  451). 

The  Lord  Chancellor,  however,  declined  to  make  any  order  to  suspend  the 
issuing  of  the  writ,  or  any  order  upon  the  sheriff  to  amend  the  return,  the  possible 
effect  of  which  might  be  to  make  him  liable  to  an  action  for  a  false  return.  His 
Lordship  added,  that  the  most  he  could  do  would  be  to  make  an  order  that  the  return 
be  taken  off  the  file,  with  liberty  for  the  sheriff  to  make  an  amended  return. 

A'or.  4.  On  this  day  Mr.  Tripp  stated  that  the  officer  of  the  Petty  Bag  objected 
to  take  the  return  off  the  file  as  it  was  endorsed  on  the  writ,  and  that  unless  there  was 
an  order  to  have  the  writ  taken  off  the  return  must  remain.  The  Lord  Chancellor 
ordered  the  writ  to  be  taken  off  the  file. 

Jan.  19,  1855.  The  sheriff  having  made  a  special  return  to  the  effect  that  he  was 
unable  to  amend  the  return,  the  present  petition  by  the  freeholders  for  the  issue  of  a 
new  writ  was  presented,  the  leave  of  the  Lord  Chancellor  having  been  previously 
obtained. 

The  case  was  argued  by  consent,  as  if  a  cross-petition  had  been  presented  by  Mr. 
Pope,  praying  a  declaration  that  he  was  duly  elected.  By  the  affidavit  of  Mr.  Pope 
it  was  sworn  that  there  were  131  votes  in  favour  of  Mr.  Day,  which  had  been  in 
effect  declared  to  be  bad  by  the  Court  of  Queen's  Bench,  in  their  judgment  on  the 
quo  warranto,  and  that  if  these  were  struck  off  the  poll,  the  result  would  be  to 
place  Mr.  Pope  in  a  considerable  majority.  It  was  also  alleged  that  the  sheriff  had 
frau-[230]dulently  contrived  with  Mr.  Day  to  admit  the  bad  votes  when  it  was  too 
late  to  question  their  legality,  and  that  he  had  subsequently  refused  to  enter  into  a 
scrutiny. 

Mr.  Chandless  and  Mr.  Surrage  in  support  of  the  petition  for  a  new  writ.  The 
effect  of  the  judgmeiit  of  ouster  in  the  Court  of  Queen's  Bench  was  tantamount  to  a 
declaration  that  the  office  of  coroner  was  vacant ;  for  in  truth  there  existed  no 
evidence  whatever  as  to  which  of  the  candidates  had  the  legal  majority.  A  return, 
therefore,  of  Mr.  Pope  now  would,  under  the  circumstances,  be  impossible.  It  is  to 
be  observed,  that  by  the  13th  sect,  of  the  Act  7  tt  8  Vict.  c.  92,  the  sheriff  is  bound 
to  make  proclamation  of  the  person  chosen  on  the  day  next  but  one  after  the  close 
of  the  poll,  and  provisions  of  this  nature  must  be  precisely  followed.  In  the  Matter  of  a 
Cffi-merfor  Stafford  (2  Russ.  475). 

Mr.  Tripp,  and  Mr.  Campbell  Foster,  for  Mr.  Pope,  contrh.  "We  submit  that  the 
analogy  of  a  petition  to  the  House  of  Commons,  claiming  the  seat  of  a  sitting  Member 
on  the  ground  of  his  majority  being  made  up  of  bad  votes,  is  strictly  applicable  to  the 
present  case,  and  that  the  effect  of  the  judgment  of  ouster  was  to  place  Mr.  Pope  in  the 
office  from  which  Mr.  Day  was  ousted.  There  is  no  precedent  for  the  issuing  of  the 
writ  de  coronatore  elic/endo  on  grounds  like  the  present,  the  only  foundation  for  such 
new  writ  being  the  death,  incompetency  or  misconduct  of  the  coroner.  The  sheriff 
having  refused  to  enter  into  the  question  of  scrutiny,  which  is  incident  to  every 
election,  Mr.  Pope  was  compelled  to  have  recourse  to  the  Court  of  Queen's  Bench, 
and  now  the  sheriff,  although  only  a  ministerial  officer,  disregards  the  judgment 
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which  Mr.  Pope  has  obtained.  Under  [231]  these  circumstances  the  return  which 
has  been  made  must  be  treated  as  a  nullity,  and  it  is  quite  competent  for  the  Lord 
Chancellor  to  decide  as  to  the  relative  rights  of  the  parties,  and  to  make  an  order 
upon  the  sheriff  for  the  time  being,  directing  him  to  elect  Mr.  Pope.  It  was  said, 
that  the  sheriff  could  not  now  enter  into  the  consideration  of  the  relative  rights  of 
the  candidates  or  make  a  return,  inasmuch  as  he  is  no  longer  sherifl',  and  that  he  is 
bound  by  the  statute  to  make  the  return  on  the  day  next  but  one  after  the  close  of 
the  poll ;  but  according  to  Dalton,  "  If  the  return  of  the  old  sheriff  happen  to  be 
erroneous,  and  that  a  new  sheriff  be  chosen,  yet  the  Court  may  cause  the  old  sheriff, 
or  his  under-sheriff,  clerk  or  deputy,  to  amend  the  same." — Dalton  on  the  Office  of 
Sheriff,  p.  19.  By  the  13th  section  of  the  Act  7  &  8  Vict.  c.  92,  it  is  provided,  that 
the  name  and  place  of  residence  of  each  elector  should  be  taken  down,  and  for  whom 
he  polls,  so  that  the  sheriff  ought  not  to  be  in  anj'  difficulty  as  to  the  votes  to  be 
struck  off  in  consequence  of  the  judgment  of  the  Court  of  Queen's  Bench. 

Without  calling  for  a  reply. 

The  Lord  Chancellor.  This  is  the  clearest  possible  case.  Wherever  there  is 
a  vacancy  in  the  office  of  coroner,  it  is  the  right  of  the  freeholders  of  the  county  to 
have  the  writ  issued  for  the  election  of  a  new  coroner.  In  the  present  case  a  writ 
has  already  issued  upwards  of  two  years  ago,  when  an  election  took  place  ;  but  in 
point  of  fact  there  now  is  in  this  district  no  coroner,  as  the  return  was  contested  in 
the  Court  of  Queen's  Bench,  when  judgment  of  ouster  was,  at  the  instance  of  Mr. 
Pope,  pronounced  against  Mr.  Day,  the  candidate  returned.  Upon  tliat  occasion 
some  of  the  freeholders  applied  to  me  for  a  writ  de  coi'onatore  eUgendo ;  the  issuing  of 
that  writ  was  a  matter  of  course.  [232]  A  short  time  afterwards  it  was  represented 
to  me  ex  parte  by  Mr.  Pope,  that  the  numerical  majority  of  votes  for  Mr.  Day  was 
composed  of  a  class  of  voters  who,  according  to  the  decision  of  the  Court  of  Queen's 
Bench,  were  not  entitled  to  vote  ;  and  that  the  consequence  was  that  Mr.  Day  being 
ousted,  Mr.  Pope  ought  to  have  been  returned.  On  that  ground  I  thought  it  right  to 
make  an  order,  enabling  the  sheriff  to  amend  his  return  as  he  might  be  advised.  In 
making  that  order  I  am  not  sure  that  I  did  not  do  more  that  I  ought  to  have  done. 
All  that  I  intended  was  to  give  the  .sheriff  an  opportunity  of  correcting  any  error  if 
he  had  been  satisfied  that  an  error  had  been  committed  ;  but  of  that  liberty  he  has 
not  chosen  to  avail  himself,  and  I  agree  that  what  the  sheriff  has  now  returned  is  in 
effect  no  return  at  all.  It  amounts  merely  to  a  statement  that  he  does  not  choose  to 
amend  his  return.  Although,  therefore,  in  1852  Mr.  Day  was  returned  as  coroner, 
and  since  then  there  has  been  judgment  of  ouster  against  him,  yet  there  has  been  no 
return  in  favour  of  Mr.  Pope.  Under  these  circumstances  I  cannot  direct  the  .sheriff 
to  make  such  return,  nor  can  I  enter  into  the  question  of  a  scrutiny  which  was 
suggested,  as  to  whether  any  of  the  votes  tendered  for  either  party  were  good  or 
bad,  and  then  order  the  sheriff  to  amend  the  return  accordingly.  It  was  alleged 
that  the  sheriff  had  not  only  made  a  false  return,  but  that  he  had  also  contrived 
fraudulently  with  Mr.  Day  to  let  in  bad  votes  in  ma.sses  of  hundreds  at  a  time 
when  it  was  too  late  to  have  their  illegality  questioned  ;  if  that  be  true  Mr.  Pope 
has  a  good  ground  of  action  against  the  sheriff  and  will  be  entitled  to  receive  ample 
compensation  at  his  hands.  With  respect  to  the  refusal  of  a  scrutiny  by  the  sheriff, 
in  my  opinion,  according  to  the  statute,  there  could  not  under  the  circumstances 
of  this  case  have  been  any  scrutiny.  I  only  say  this  extra-judicially  ;  but  I  do  not  see 
how  the  sheriff  can  now  be  [233]  complained  of  for  not  scrutinizing  the  votes,  as  he 
is  bound  to  seal  up  the  books  at  the  conclusion  of  the  poll,  and  obliged  to  make  the 
return,  proclaiming  the  person  chosen,  on  the  day  next  but  one  after  the  close  of  the 
poll.     The  result  therefore  is,  that  the  writ  must  issue. 

[233]     Burrows  I'.  Walls.     Before  the  Lord  Chancellor  Lord  Cran worth. 
Feb.  28,  March  3,  10,  1855. 

[S.  C.  3  Eq.  R.  960 ;  3  W.  R.  327.] 

A  testator,  by  his  will,  gave  the  residue  of  his  property  to  three  tru.stees,  whom  he 
appointed  executors,  upon  trust  to  sell  and  invest  the  same  and  to  pay  the  income 
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thereof  to  his  widow  for  life,  and  after  her  decease,  to  his  children,  who  were  all- 
infants  at  the  time  of  his  death.  The  eldest  child  attained  twenty-one  in  the  year 
1839,  and  the  youngest  in  1846.  The  three  executors  proved  the  will,  but  one  of 
them  almost  exclusively  acted.  The  money  which  was  the  proceeds  of  the  estate 
was  suH'ered  by  two  of  the  executors  to  remain  in  the  hands  of  the  third,  who 
ultimately  l)ecame  insolvent.  On  the  youngest  child  attaining  twenty-one,  he,  on 
behalf  of  "himself  and  his  brothers  and  'sisters,  attempted  to  obtain  payment  from 
the  acting  executor,  and  in  1848  wrote  to  him  a  letter  consenting  to  receive 
payment  of  the  amount  then  admitted  to  be  due  by  annual  instalments.  In  1849, 
and  shortly  before  the  insolvency  of  the  acting  trustee,  a  bill  was  filed  by  all 
the  children  against  the  three  trustees  for  the  purpose  of  making  them  each 
responsible.  Held,  that  inasmuch  as  it  was  the  duty  of  the  three  trustees  to 
have  exi)lained  to  their  ci'Muis  que  tnist  what  their  rights  were,  and  as  they  had 
not  done  so,  there  was  nothing  in  the  conduct  of  the  children  to  deprive  them  of 
their  remedy  against  the  three  trustees,  who  were  accordingly  declared  to  be 
jointly  and  severally  lialile  to  make  good  the  deficiency. 

This  was  an  appeal  by  the  Plaintiffs,  from  the  decree  of  the  Vice-Chancellor 
Wood.  The  original  bill  was  filed  by  the  five  children  of  Thomas  Burrows,  the 
testator  in  the  cause,  against  the  Defendants  J.  Walls,  H.  Cowell  and  S.  Newsham, 
the  three  executors  and  trustees  of  the  testator,  and  by  revivor  against  S.  Stiu-gis, 
the  official  assignee  of  S.  Newsham,  who  since  the  institution  of  the  suit  had 
become  insolvent.  The  bill  set  forth  the  will  of  the  testator,  whereby,  so  far  as  it 
is  material  to  be  stated,  he  gave,  devised  and  bequeathed  unto  the  Defendants 
J.  Walls,  H.  Cowell  and  S.  Newsham,  all  the  residue  of  his  real  and  personal  estate, 
upon  trust  for  sale,  and  directed  them  to  invest  £1200  thereof,  and  to  pay  the 
dividends  to  his  wife  for  life ;  and  if  such  dividends  should  not  amount  to  £50  per 
annum,  then  the  trustees  were  to  make  up  such  annual  sum  of  £50  out  of  the 
principal,  and  after  her  decease  the  testator  directed  [234]  that  the  trustees  should 
apply  the  dividends,  and  also  the  interest  and  dividends  of  the  residue  of  his  real 
and  personal  estate,  towards  the  maintenance,  education  and  advancement  of  his 
children,  until  they  should  respectively  attain  the  age  of  twenty-one  years :  and 
the  testator  gave  the  residue  of  his  estate  to  and  among  all  his  children  who  should 
be  living  when  the  j^oungest  of  them  should  attain  twenty-one  years,  and  the  issue  of 
such  of  them  as  should  be  then  dead,  as  tenants  in  common,  and  he  authorized  his 
trustees  to  advance  £500  to  each  of  his  sons,  and  £300  to  each  of  his  daughters,  on 
attaining  the  age  of  twenty-one  years,  out  of  such  residue,  to  be  deducted  out  of  their 
respective  .shares  ;  and  he  directed,  that,  after  his  wife's  decease  or  marriage,  his 
trustees  should  hold  the  said  £1200  upon  trust  for  his  sons,  living  at  his  wife's 
decease,  on  attaining  the  age  of  twenty-one  j'ears,  as  tenants  in  common,  or  to  the 
lawful  i.ssue  of  any  dying  under  that  age ;  and  in  case  any  of  his  sons  should  die 
under  the  age  of  twenty-one  years,  and  without  lawful  issue,  then  he  gave  the  share 
of  such  son  or  sons  to  his  children,  as  well  sons  as  daughters,  living  at  the  death  or 
marriage  of  his  wife,  and  the  issue  of  such  of  them  as  should  then  be  dead,  as  tenants 
in  common.  The  will  also  contained  a  power  to  the  trustees  to  give  receipts,  and  a 
declaration  that  the  trustees  should  be  charged  and  chargeable  only  for  such  monies 
as  they  should  respectively  actually  receive,  notwithstanding  their  or  his  giving  or 
signing  any  receipt  or  receipts  for  the  sake  of  conformity,  and  that  they  should  not 
be  answerable  or  accountable  the  one  for  the  other  or  others  of  them,  or  for  the  acts, 
receipts,  payments,  neglects  or  default  of  the  other  or  others  of  them,  but  each  of 
them  only  for  his  own  receipts,  payments,  neglects  or  defaults,  nor  be  answerable  or 
accountable  for  any  banker,  broker,  or  other  person  with  whom  the  trust-monies 
should  be  deposited,  or  [235]  otherwise  in  the  execution  of  the  trusts,  nor  answerable 
or  accountable  for  the  rise  or  fall  in  the  stock.?,  or  the  insufficiency  or  deficiency  in 
title  or  value  of  any  security  upon  which  the  trust-monies  might  be  invested,  nor 
for  any  other  misfortune,  loss  or  damage  which  might  happen  in  the  execution  of 
the  trusts  or  in  relation  thereto,  except  the  same  should  happen  through  or  by  his  or 
their  wilful  default  respectively.  The  testator  declared  the  bequests  to  his  daughters 
to  be  for  their  separate  use,  and  he  authorized  the  trustees  to  reimburse  themselves 
their  expenses,  and  appointed  them  executors. 
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At  the  death  of  the  testator  on  the  22d  Novemhor  1825,  all  his  children  were 
infants  ;  his  son  George  Henry  Burrows  attained  his  age  of  twenty-one  in  Juno  18-46, 
his  sou  William  on  the  1st  duly  1842,  his  son  James  on  the  8th  March  1844,  his 
daughter  Elizabeth  Pollard,  the  wife  of  W.  Pollard,  on  the  22d  April  1839,  and  his 
daughter  Alice  Oakey,  the  wife  of  H.  Oakey,  on  the  5th  August  1840.  Ann 
Burrows,  the  widow,  died  on  the  14th  November  1844,  and  the  Plaintiffs  thereby 
became  absolutely  entitled  to  the  whole  of  the  testator's  residuary  estate.  W.  Pollard 
and  H.  Oakey  were  made  Defendants. 

The  bill  charged  that  the  Defendants  J.  Walls,  H.  Cowell  and  S.  Newsham  had 
been  guilty  of  great  neglect  and  had  committed  divers  breaches  of  trust  in  the 
management  of  the  testator's  estate,  whereby  considerable  loss  had  arisen  to  such 
estate,  and  that  considerable  sums  of  money  had  been  lost  to  such  estate  from  their 
wilful  neglect  or  default ;  and  as  evidence  of  such  breaches  of  trust,  and  neglect  and 
default,  the  bill  charged  that  divers  sums  of  money,  which  had  arisen  from  or  formed 
part  of  the  estate  of  the  testator,  had  been  laid  out  in  the  purchase  of  houses  or 
land,  contrary  to  the  trusts  of  the  [236]  will,  and  other  sums  of  money,  which  had 
arisen  from  or  formed  part  of  the  estate  of  the  testator,  had  been  received  by 
8.  Xewsham  only,  and  had  for  some  years  been  allowed  to  remain  in  his  hands 
uninvested,  and  that  there  was  a  considerable  sum  of  money  due  and  owing  from 
him  to  the  estate  of  the  testator,  in  respect  of  some  sums  of  money  .so  received  by 
him.  The  bill  charged  that  S.  Newsham  admitted  that  a  sum  of  £700  with  interest 
thereon,  to  a  considerable  period  of  time,  was  due  from  him  to  the  estate  of  the 
testator,  but  alleged  that  he  was  insolvent  and  wholly  unable  to  pay  the  same.  The 
bill  prayed  that  the  trusts  of  the  will  might  be  carried  into  execution,  and  an  account 
of  all  sums  received  by  the  three  Defendants,  or  either  of  them,  or  which  without 
their  wilful  default  might  have  been  received  by  them  or  either  of  them,  and  that 
the  Defendants  J.  Walls  and  H.  Cowell  might  be  severally  held  liable  for  any  sum 
of  money  due  and  owing  from  S.  Newsham  to  the  estate  of  the  testator,  and  par- 
ticularly for  the  sum  of  £700,  and  that  the  Defendants  AV.  Cowell  and  S.  Newsham 
might  1)6  directed  to  pa}^  the  costs  of  the  suit. 

The  Defendant  S.  Newsham,  by  his  answer,  stated  that  he,  shortly  after  the 
death  of  the  testator,  alone  possessed  himself  of  the  testator's  personal  estate 
and  effects,  and  entered  into  po.ssession  or  receipt  of  the  rents  and  profits  of 
his  real  estate,  and  paid,  as  he  believed,  all  the  testator's  debts  and  funeral  and 
testamentary  expenses,  and  the  legacies  bequeathed  by  the  will,  and  that  he  con- 
tinued in  such  possession  and  receipt  till  some  time  in  the  year  1835,  when  it  was 
agreed  between  him  and  Ann  Burrows,  the  widow  of  the  testator,  that  he  should 
relinquish  to  her  the  possession  of  all  the  said  trust  estate,  and  that  she  should 
manage  it  for  the  benefit  of  hei'self  and  her  children,  the  Plaintiffs  (who  were  then 
[237]  all  under  the  age  of  twenty-one  years),  according  to  the  trusts  of  the  testator's 
will ;  that  in  pursuance  of  such  agreement,  an  account  of  the  trust  estate  was 
rendered  by  him  to  the  widow,  and  was  examined  and  found  to  be  correct  by  her, 
and  by  such  accounts  it  appeared  that  he  was  then  indebted  to  the  trust  estate  in  a 
considerable  sum,  being  as  nearly  as  he  could  recollect  the  sum  of  £1360,  and  it  was 
agreed  between  him  and  the  widow  that  he  should  pay  to  her  interest  on  the  said 
sum  of  £1360,  after  the  rate  of  £4  per  cent,  per  annum  ;  that  she  possessed  herself 
of  all  the  rest  of  the  testator's  personal  estate,  and  entered  into  the  possession  or 
receipt  of  the  rents  and  profits  of  his  real  and  leasehold  estates,  and  that  from  thence- 
forth, being  sometime  in  the  year  1835,  down  to  the  time  of  her  death,  in  the  month 
of  November  1844,  she  had  the  sole  possession  of  the  whole  of  the  ti'ust  estate,  and 
that  he  paid  her  interest  after  the  rate  aforesaid,  on  the  debt  due  from  him  to  the 
trust  estate,  and  that  since  the  year  1835  he  paid  to  the  widow  and  to  the  Plaintiffs 
C.  Pollard  and  A.  Oakey,  certain  sums  of  money  in  respect  of  his  .said  debt  to  the 
said  trust  estate,  which  payments  amounted  to  about  £660,  and  that  after  such 
payments  he  remained  indebted  to  the  trust  estate  in  the  sum  of  £700,  on  which  he 
paid  interest  after  the  rate  of  £4  per  cent,  per  annum  to  the  widow,  and  that  after 
her  death  he  paid  interest  after  the  rate  aforesaid,  on  the  said  debt  of  £700,  to  the 
Plaintitts,  up  to  the  1st  January  1847,  since  which  time  his  affairs  had  been  in  a 
state  of  great  embarrassment,  and  he  had  been  and  was  wholly  unable  to  pay  the 
debt  of  £700  or  any  interest  thereon.     He  also  stated  that  all  the  Plaintiffs,  except 
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O.  H.  Burrows,  attained  the  age  of  twenty-one  years  during  the  life  of  their  mother, 
and  that  they  all  approved  and  acquiesced  in  the  conduct  and  management  of  the 
trust  estate  by  their  mother,  and  the  payment  of  interest  made  to  her. 

[238]  The  answer  of  J.  Walls  admitted  receipts  to  the  amount  of  £158,  but 
claimed  a  balance  due  to  himself  of  £8  in  respect  of  such  receipts.  It  stated  that 
^.  Js'ewsham  had  been  the  acting  trustee,  and  that  with  the  exception  of  the  £158,  he 
had  received  all  the  rents  and  all  the  personal  estate  of  the  testator. 

With  respect  to  the  sales  of  the  testator's  property  effected  by  S.  Newsham,  the 
Defendant  J.  Walls  said  he  only  joined  in  the  conveyance  for  the  sake  of  con- 
formity, and  that  otherwise  he  had  not  sold  or  disposed  of  any  part  of  the  testator's 
estate. 

The  evidence  of  the  maternal  imcle  of  the  Plaintiffs  was  relied  upon  by  the 
Defendants,  to  shew  that  there  never  had  been  any  objection  by  any  of  the  Plaintiffs 
to  S.  Newsham 's  acting  alone,  but  that,  on  the  contrary,  they  had  all  assented  thereto, 
and  never  in  any  case  suggested  or  desired  that  the  Defendant,  J.  Walls,  should 
interfere  in  the  affairs  of  the  trust. 

When  the  cause  came  on  to  be  heard  before  the  Vice-Chancellor  Turner,  on  the 
1st  April  1852,  the  usual  accounts  of  debts  and  legacies  were  directed,  and  an 
inquiry  whether  any  monies  belonging  to  the  testator,  and  to  what  amount,  and 
whence  arisen,  had  been  left  in  the  hands  of  the  Defendant,  S.  Newsham,  uninvested, 
and  during  what  time  and  in  what  manner,  and  under  what  circumstances,  and  what 
had  become  thereof,  with  liberty  to  state  special  circumstances,  further  directions  and 
costs  being  reserved. 

The  Master,  by  his  report,  found  among  other  things  that  the  Defendant,  J.  Walls, 
had  acquiesced  in  the  Defendant,  S.  Newsham,  acting  generally  in  collecting  and 
getting  in  the  testator's  estate,  and  in  taking  on  himself  the  exclusive  management  of 
the  trust  estate.  [239]  He  found  the  agreement  of  1835,  as  stated  in  S.  Newsham's 
answer  as  to  the  settlement  of  account  between  the  Defendant,  S.  Newsham,  and 
A.  Burrows,  the  widow,  shewing  that  the  trustees  were  indebted  in  £1360  ;  and  after 
referring  to  various  payments  by  him,  and  to  amounts  due  from  him  in  respect  of 
interest,  he  found  the  sum  of  £844,  4s.  8d.  due  for  principal  and  interest  to  the 
Plaintiffs  on  the  1st  January  1854,  and  that  the  Plaintiff,  6.  H.  Burrows,  had 
applied  for  an  account  and  payment,  when  he  came  of  age,  of  what  was  due  and 
divisible  between  himself  and  his  brothers  and  sisters  in  respect  of  the  estate,  and 
that  they  were  all  desirous  that  what  was  due  should  then  be  paid. 

The  Master  also  found  that  the  following,  among  other  letters,  had  passed  between 
the  parties.  On  the  14th  July  1846,  the  Plaintiff,  G.  H.  Burrows,  wrote  to  the 
Defendant,  S.  Newsham  : — "  Dear  Sir, — As  executor  under  the  will  of  my  father,  I 
thought  it  a  duty  (not  knowing  that  you  are  at  present  aware  of  it)  to  inform  you  of 
my  being  now  twenty-one  years  of  age,  my  birthday  being  the  19th  June,  and  at  the 
same  to  say  I  hope  that  if  all  be  well  to  be  in  Lancashire  seven  weeks  from  this 
time,  for  a  few  days.  As  I  believe  there  is  a  small  sum  still  in  your  hands,  I  should 
feel  obliged  if  you  could  inform  me  whether  it  will  be  convenient  to  you  at  that 
time  to  settle  this,  with  other  matters  relating  to  our  family  ;  and  in  case  it  should 
not  be  so,  whether  it  will  be  requisite  for  me  to  attend  in  person  when  the  affairs 
are  brought  to  a  close.  I  should  be  much  obliged  if  you  would  send  me  a  line  in 
answer  to  the  above ;  and  believe  me  to  remain  yours  respectfully,  Geo.  Henry 
Burrows."  This  letter  was  answered,  expressing  in  general  terms  a  desire  to  have 
matters  settled. 

The  report,  after  setting  out  some  other  letters  from  the  [240]  Plaintiff  G.  H. 
Burrows  to  the  Defendant  S.  Newsham,  urging  a  settlement,  set  forth  a  letter  of  the 
Plaintiff  G.  H.  Burrows  to  the  Defendant  S.  Newsham,  bearing  date  the  6th  July  1848, 
which  appeared  to  be  in  answer  to  a  proposal  emanating  from  S.  Newsham,  and  which 
letter  was  to  the  following  effect : — "  I  beg  to  acknowledge  your  communication  of 
yesterday,  and  in  answer  thereto  am  instructed  to  inform  you  for  my  own  part,  and  on 
behalf  of  the  other  members  of  the  family,  that  the  conditions,  if  duly  performed,  will 
be  satisfactory.  At  the  same  time  I  must  add,  that  if  you  were  placed  in  a  position  to 
pay  more  than  £50  per  annum  of  the  principal,  we  shall  expect  you  to  do  so,  as  you 
will  perceive  that  at  the  proposed  rate  the  payment  will  extend  over  many  years. 
Your  remittance,  I  understand,  will  arrive  next  week  ;  please  address  it  to  my  uncle  ; 
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and  you  will  oblige  by  informing  him,  at  the  same  time,  whether  the  unsold  pew  is 
or  has  been  occupied,  and  if  it  has,  we  shall  be  glad  to  have  an  account  of  the  rent. 
We  shall  consider  the  first  instalment  of  principal  to  be  due  on  the  1st  July  next,  and 
trust  it  will,  with  the  interest,  be  punctually  paid,  without  requiring  any  of  us  to 
write  to  you.  We  are  at  a  loss  as  regards  the  sale  of  furniture  which  took  place  at 
Southport  two  years  ago ;  the  sum  of  £85  was  received  on  that  account,  and  as  we 
have  no  statement  from  the  auctioneer,  we  wrote  to  know  whether  there  was  any 
balance  beyond  that  sum,  in  order  that  we  may  understand  our  exact  position.  In 
conclusion,  for  our  security,  we  shall  require  a  stamped  document  for  the  principal, 
amounting  to  £700,  in  the  form  of  a  note  of  hand,  which  you  will  be  so  good  as  to 
send  along  with  your  remittance." 

The  first  instalment  becoming  payable  on  the  1st  July  1849,  and  not  being  paid, 
the  Plaintiff,  G.  H.  Burrows,  on  the  4th  July  1849  wrote  the  following  letter  to 
S.  Newshani : — "  Much  as  I  anticipated,  you  have  not  an-[241]-swered  my  note,  and 
more  than  that,  hitherto  you  have  broken  your  promise.  What  your  ideas  of  such 
promises  as  you  have  made  may  be  I  am  at  a  loss  to  imagine,  but  you  must  be  aware 
that  no  confidence  can  be  placed  in  the  word  of  a  man  who  makes  promises  but  never 
performs  them.  Enough  of  this.  I  for  one  am  determined  no  longer  to  submit  to 
such  treatment.  I  have  therefore  only  to  say,  that  if  by  Monday  next  you  do  not 
send  the  full  amount  you  must  abide  by  the  consequences,  which,  whatever  they  may 
be,  will  bring  upon  yourself,  as  you  alone  are  to  blame." 

No  notice  having  been  taken  of  this  letter  the  Plaintiff,  G.  H.  Burrows,  wrote  on 
the  6th  August  1849  to  Mr.  Walls  as  follows  : — 

"  Dear  Sir, — I  must  apologize  for  troubling  you,  but  as  I  apply  to  you  as  trustee 
under  my  father's  will,  I  hope  you  will  excuse.  I  think  you  are  aware  of  the  position 
our  family  occupies  with  regard  to  S.  Newsham ;  we  cannot  get  him  to  do  anything, 
although  he  has  promised  a  good  many  things.  We  have  now  placed  the  matter  in 
the  hands  of  a  solicitor.  The  purpose  of  my  present  note  is  to  know  if  you  would 
be  so  good  as  to  send  me  any  information  you  can  get  with  regard  to  Newsham's 
circumstances ;  whether  he  has  left  business ;  whether  he  is  still  clerk  to  the 
Commissioners,  and  any  information  which  from  your  position  you  may  be  able  to 
communicate.  If  it  would  not  be  too  troublesome,  I  should  feel  very  much  obliged 
if  you  would  send  an  answer  by  return.  Mr.  New.sham  has  behaved  to  us  in  a  most 
shameful  manner,  to  which  we  are  determined  to  submit  no  longer.  Two  letters 
from  myself,  and  one  from  our  solicitor,  have  not  been  noticed  at  all.  The  next  will 
be  a  complete  exposure  of  his  conduct. — Believe  me  to  remain,  with  best  respects, 
yours  very  truly,  G.  H.  Burrows." 

[242]  In  answer  to  his  letter  Mr.  Walls  wrote  as  follows  : — 
"  Dear  Sir, — In  reply  to  your  letter  of  the  6th  of  August  I  feel  very  sorrjr  that  I 
cannot  give  you  any  information  beneficial  or  advantageous  to  you  or  the  family 
respecting  your  interest  expectant  from  Mr.  Newsham.  My  son  writes  this  letter 
under  my  instructions  ;  yet  I  hope,  if  you  are  determined  to  take  proceedings  against 
Mr.  Newsham,  that  I  may  not  be  implicated  in  them  by  giving  you  the  information 
you  require.  I  give  you  the  best  information  I  can,  but  I  beg  I  may  not  be  impli- 
cated by  giving  the  information  you  require.  Mr.  Newsham's  circumstances  at 
present  are  very  bad,  yet  he  retains  the  situation  of  Commissioner's  clerk,  magistrate's 
clerk,  and  secretary  to  the  Bath  Company  ;  he  has  also  his  professional  bu.siness,  but 
that  is  not  much.  I  am  convinced  that  from  my  knowledge,  and  from  that  of  my 
.son,  you  cannot  succeed  in  obtaining  from  him  the  money  due  to  you,  neither  from 
his  present  various  occupations,  nor  also  from  his  property,  as  the  former  barely 
maintains  himself,  his  clerk,  and  housekeeper." 

To  which  G.  H.  Burrows  wrote  in  answer : — "  I  beg  to  acknowledge  with  best 
thanks  your  favour  of  yesterday,  and  trust  you  will  have  no  occasion  to  regret  the 
confidence  you  have  reposed  in  me.  You  may  depend  upon  it  you  shall  not  be  in  any 
way  implicated.  As  regards  Newsham,  since  he  will  make  no  arrangement,  nor  even 
condescend  to  reply  to  our  letters,  he  must  take  the  consequences,  which  I  novc  learn 
will  be  worse  than  I  was  at  first  aware  of  ;  but  he  has  only  himself  to  blame.  Our 
money  he  has  had  and  must  account  for  it." 
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The  Master  also  found  that  the  Plaintiffs  had  agreed  to  the  Defendant,  S.  Newsham, 
retaining  the  monies  in  [243]  his  hands,  and  arranged  with  him,  in  the  manner  in  the 
correspondence  mentioned,  the  terms  on  which  he  should  do  so.  And  he  also  found 
that  such  an  arrangement  was  only  entered  into  after  repeated  attempts  had  been 
made  unavailingly  to  ol)tain  immediate  payment  thereof,  and  was  only  assented  to 
hy  the  Pluintifi's  liecause  they  could  not  obtain  better  terms.  And  he  also  found  that 
the  Defendant,  J.  Walls,  did  not  know  that  any  such  assent  or  arrangement  had 
taken  place  until  after  the  month  of  July  1849.  And  he  also  found  that,  before  the 
8th  August  1849,  no  application  was  made  l)y  or  on  the  part  of  the  Plaintifl's  for 
the  payment  of  the  said  monies,  except  to  the  Defendant  S.  Newsham.  And  he 
also  found  that  the  Plaintiff's  never  entered  into  any  arrangement  or  agreement  with 
the  Defendant  S.  Newsham,  for  allowing  the  balance  due  from  the  trustees  to  remain 
in  the  hands  of  S.  Newsham  anterior  to  the  arrangement  entered  into  in  or  about  the 
mouth  of  July  1848,  as  mentioned  in  the  aforesaid  correspondence. 

The  Defendant  Walls  excepted  to  that  report  in  all  the  particular  conclusions 
arrived  at  by  the  Master,  but  his  exceptions  were  overruled. 

When  the  cause  came  on  to  be  heard  on  further  directions  on  the  26th  July  1854, 
before  His  Honour  the  Vice-Chancellor  Wood,  it  was  ordered,  that  the  Defendant  J. 
Walls  should  pay  to  the  Plaintiff's  the  costs  of  the  exceptions,  and  it  was  referred  to 
the  taxing  master  to  tax  the  costs  of  the  Plaintiffs  (except  the  costs  of  the  exceptions), 
and  also  those  of  the  Defendants,  except  S.  Newsham,  of  the  suit ;  the  costs  of  the 
Defendants  to  be  taxed  between  party  and  party,  to  be  paid  by  the  Plaintiff's,  without 
prejudice  to  the  Defendants'  right  to  have  their  costs  as  between  solicitor  and  client 
in  case  [244]  the  Defendant  S.  Newsham  should  make  the  payment  of  £844  before 
the  1st  January  18.55. 

From  that  decree,  except  in  so  far  as  it  directed  the  Defendant  J.  Walls  to  pay 
the  costs  of  his  exceptions,  the  Plaintiff's  now  appealed  to  the  Lord  Chancellor. 

Mr.  JRolt  and  Mr.  W.  D.  Lewis,  for  the  Plaintiff's  in  support  of  the  appeal. 

The  breach  of  trust  of  which  we  complain  took  place  in  1835,  when  confessedly 
all  the  Plaintiff's  were  infants ;  and  the  only  question  now  is,  whether  on  their  attain- 
ing their  respective  ages  of  twenty-one  they  or  any  of  them  have  acquiesced  or  done 
any  act  whereby  any  one  of  the  trustees  has  been  released.  We  submit  that  in  the 
case  of  infants  attaining  twentj'-one,  no  case  of  release  can  be  substantiated  without 
satisfactorily-  proving  that  they  were  aware  of  their  rights,  it  being  established  that  the 
protection  of  the  Court  to  infants  einires  after  majority  until  they  have  acquired  all 
the  information  which  might  have  been  had  in  adult  years,  Jf'alker  v.  Symomls  (3 
.Swanst.  1.     See  p.  69). 

The  Vice-Ghancellor  has  rested  his  judgment  mainly  on  the  assumption  that  the 
present  case  is  analogous  to  that  of  principal  and  surety,  and  that  the  Plaintiffs  by 
pursuing  one  of  the  trustees  has  released  the  others,  but  they  all  were  equally  account- 
alJe  ;  and  one  test  of  the  inapplicability  of  the  analogy  is,  that  the  letter  of  the  9th 
July  1848  to  S.  Newsham  would  have  aff'orded  no  impediment  to  the  Plaintiff's  pro- 
ceeding against  either  of  the  other  trustees.  The  facts  of  this  case  as  found  by  the 
Master  furnish  no  pretext  for  the  allegation  that  there  was  a  giving  of  time  or  of 
acquiescence,  nor  do  they  suggest  any  grounds  for  an  inquiry  such  as  that  [245]  which 
was  granted  in  Stjiks  v.  Giuj  (1  Mac.  &  G.  422),  no  such  defence  having  been  taken 
by  the  answer  ;  and  even  if  such  had  been  taken,  any  inquiry  under  the  circumstances 
would  have  been  refused,  Lincoln  v.  JFrufhi  (4  Beav.  427). 

Mr.  James  and  Mr.  Cairns,  for  the  Defendant  J.  Walls  in  support  of  the  'Vice- 
Chancellor's  decree. 

The  case  is  clearly  not  one  of  an  equitable  debt  which  must  be  satisfied  by  a 
release,  but  one  of  principal  and  surety,  and  it  is  so  treated  in  the  bill,  which 
]n-oceeds  on  the  assumption  of  the  debt  being  a  debt  due  from  S.  Newsham  and  for 
which  the  other  trustees  are  liable  in  a  secondary  degree.  Upon  the  facts  as 
established  before  the  Master  it  must  be  assumed  that  the  trust  funds  originally  were 
rightly  in  the  hands  of  S.  Newsham,  and  there  is  no  evidence  to  shew  that  there  was 
so  far  any  breach  of  trust,  at  least  to  the  knowledge  of  his  co-trustees.  The  agree- 
ment betw-een  S.  Newsham  and  the  tenant  of  life  is  proved  to  have  been  communicated 
to  the  Plaintiffs,  and  after  the  death  of  their  mother  payments  are  proved  to  have 
l)een  made  to  some  of  them  on  account  of  principal  and  intere.st  on  their  shares. 
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shewing  that  they  acted  upon  and  recognized  the  agreement  as  suljsisting,  while 
during  all  this  period  no  communication  was  ever  made  to  the  Defendant  Walls. 
This  mode  of  dealing  clearly  shews  such  an  acquiescence  as  will  release  the  surety  ; 
Jlrict'  V.  Stokes  (11  Ves.  319) ;  OaMei/  v.  I'ashdler  (4  CI.  &  F.  207) ;  Munch  v.  Vod-erel 
(5  Myl.  &  Cr.  178),  and  a  good  defence  against  one  Go-plaintifT  is  eijually  available 
against  all,  the  49th  section  of  the  recent  Act  15  it  IG  Vict.  c.  86,  allowing  amend- 
ment as  to  misjoinder,  not  being  retrospective.  [The  Lord  Chancellor.  At  the 
present  stage  of  the  proceedings  the  Kespondents  [246]  cannot  avail  themselves  of 
any  objection  on  the  ground  of  misjoinder.]  There  are  two  species  of  breaches  of 
trust,  one  where  the  trustee  has  omitted  to  do  a  particular  act,  as  for  example  to 
renew  a  lease ;  in  such  a  case  there  must  be  something  in  the  nature  of  a  release  to 
exempt  the  trustee  from  liability,  but  where  there  is  a  continuing  breach,  as  where 
the  breach  of  trust  consists  in  allowing  trust-monies  to  remain  in  a  state  of  investment 
which  would  not  be  authorized  by  the  Court,  in  such  a  case,  although  the  breach  of 
trust  is  equally  great  the  second  year  as  the  first  year,  yet  if  the  cestui  que  trust 
approves  and  acquiesces  as  to  the  state  of  the  investment  in  the  second  year,  it  is 
unimportant  whether  he  did  so  or  not  as  to  the  first  year,  Broadhurst  v.  Balgui/  (1  Y. 
.V  C.  C.  C.  16). 

Mr.  W.  D.  Lewis,  in  reply.  The  alleged  case  of  acquiescence  made  at  the  Bar, 
though  not  raised  by  the  answer  according  to  the  rule  laid  down  by  Lord  Cottenham 
in  Sti/ks  V.  Gui/  (1  Mac.  &  Ci.  422.  See  p.  427),  could  only  consist  of  what  would  be 
tantamount  to  an  approval  of  the  debt  due  from  S.  Newsham  remaining  in  his  hands ; 
but  in  truth  there  is  no  shadow  of  foundation  for  such  an  equity,  and  to  be  availing 
it  must  be  established  beyond  all  doubt.  But  assuming  for  a  moment  that  this  was  a 
case  analogous  to  that  of  principal  and  surety,  and  that  there  has  been  a  giving  of 
time  to  S.  Newsham,  still  the  Defendant  Walls  must  shew  that  he  has  been  prejudiced 
by  the  delay. 

At  the  conclusion  of  the  argument  the  Lord  Chancellor  expressed  his  opinion  to 
the  effect  that  he  had  no  doubt  as  to  the  original  liability  of  all  the  three  trustees. 
"With  respect  to  the  question  as  to  whether  there  had  been  anything  in  the  conduct  of 
the  cestuis  que  trust  to  release  [247]  the  two  trustees,  who  had  not  taken  an  active  part, 
from  their  original  responsibility,  His  Lordship  observed  that  there  was  clearly  no 
case  of  acquiescence  on  the  part  of  the  Plaintiff  George  H.  Burrows,  who  attained  his 
majority  in  1846,  and  who  had  ineffectually  endeavoured  to  obtain  a  settlement  of 
accounts  with  Mr.  Newsham,  but  that,  inasmuch  as  the  position  of  the  other  children 
might  be  different,  he  would  reserve  his  decision  upon  the  whole  case. 

March  10.  The  Lord  Chancellor.  Li  this  case,  in  which  I  reserved  my  judg- 
ment for  further  consideration,  the  facts  were  in  substance  these :  the  father  of  the 
Plaintiffs,  who  were  all  infants  at  the  time  of  his  death,  died  in  the  year  1825,  having 
by  his  will  given  his  property  in  effect  to  his  widow  for  her  life,  and  at  her  death  to 
such  children  as  should  be  alive  when  the  youngest  child  should  attain  twenty-one. 
There  were  three  executors  appointed,  and  the  direction  in  the  will  was,  that  the 
property,  both  real  and  personal,  should  be  got  in,  sold  and  converted  into  a  common 
fund,  upon  the  trusts  I  have  just  stated.  There  were  five  children.  The  widow 
enjoyed  the  property  during  her  life  ;  the  eldest  child  attained  twenty-one  in  the  year 
1839,  and  the  youngest  in  the  month  of  June  1846.  The  three  trustees — the  three 
executors — got  in  the  property.  One  of  these,  Mr.  Newsham,  who  almost  exclusively 
acted,  was  a  professional  man  ;  the  other  two  were  not  professional  men,  but  friends 
of  the  family,  and  they  acted  in  a  very  slight  degree.  One  of  them,  the  Defendant 
Mr.  Walls,  received  a  sum  of  about  £150,  which  he  paid  over  to  Mr.  Newsham.  It 
does  not  appear  that  the  other  executor,  Mr.  Cowell,  received  anything.  Neither  of 
them  ever  interfered,  but  jiermitted  Mr.  Newsham  to  keep  the  property  in  his  hands, 
and  he  paid  interest  on  the  same,  at  the  rate  of  £4  per  cent.,  to  [248]  the  widow  for  her 
life.  I  have  represented  the  widow  as  tenant  for  life,  though  she  was  strictly  entitled 
only  to  £50  a  year,  but  as  the  property  produced  about  £54,  the  whole  was  paid  to 
her,  and  no  objection  has  been  urged  on  that  ground.  Considerable  advances  were  made 
during  the  life  of  the  widow  to  the  two  daughters,  who  married,  more  than  would 
have  been  their  shares,  but  those  payments  are  not  questioned  by  this  bill.  In  the 
year  1835  an  account  was  stated  by  Mr.  Newsham,  between  himself  and  the  widow, 
whereby  the  widow  recognized  his  retaining  a  sum  of  £1360  in  his  hands,  he  paying 
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£i  per  cent,  interest  for  that  niuncy  ;  at  that  time  the  children  were  all  infants,  and 
thev  could  1)6  no  jmrties  to  such  an  arrangement :  even  if  they  were  cognisant  of  the 
arrangement  between  their  mother  and  Mr.  Newsham,  the  fact  of  their  knowing  it 
woul<l  he  unimportant.  The  sum  of  £1360,  for  which  Mr.  Newsham  admitted  him- 
self then  accountable,  has  from  time  to  time  been  reduced  ;  so  that  eventually  when 
the  youngest  child  became  of  age,  it  amounted  only  to  about  £700.  There  have  been 
besides  consideral)le  arrears  of  interest,  which,  being  added  to  the  principal  monies, 
constituted  a  total  sum  of  about  £844,  as  ascertained  by  the  Master  to  be  due  on  the 
1st  .laiiuary  18.")4,  eight  years  after  the  youngest  child  attained  twenty-one. 

The  l)iil  was  filed  in  November  1849,  by  all  the  children,  against  the  three 
trustees,  and  the  substantial  object  of  the  suit  was  to  make  Mr.  Walls  and  Mr. 
Cowell  (the  argument  was  addressed  as  if  it  was  only  to  Mr.  Walls,  but  it  must 
equally  apply  to  both  of  them)  responsible  for  the  whole  of  these  funds,  for  having 
improperly  left  them  in  the  hands  of  Mr.  Newsham.  Mr.  Newsham  continued  to  pay 
interest  up  to  a  short  time  ago,  when  he  became  insolvent,  and  the  fund  once  in  his 
hands  has  become  totally  lost.  There  was  a  decree  for  the  usual  [249]  accounts  in 
1852,  and  there  was  a  special  inquiry  under  what  circumstances  the  money  was  left 
in  the  hands  of  Mr.  Newsham.  The  Master  made  his  report.  To  that  report  there 
were  exceptions  taken  by  the  Defendant  Walls,  and  the  cause  having  come  on  upon 
further  directions,  and  upon  those  exceptions,  before  the  Vice-Chancellor  Wood,  he, 
while  he  overruled  the  exceptions,  held  that  the  children  could  not  sustain  any  claim 
upon  the  report  of  the  Master,  against  either  of  the  solvent  Defendants.  As  against 
the  Defendant  S.  Newsham,  there  was  no  question,  but  so  far  as  the  bill  had  sought 
to  charge  Mr.  Walls  and  Mr.  Cowell,  the  Vice-Chancellor  made  the  Plaintiffs  pay  the 
costs  of  those  gentlemen. 

Now  the  first  question  to  be  considered  is,  whether  there  was  ever  any  original 
responsibility  on  the  part  of  the  three  trustees.  Upon  that  head  I  expressed  my 
opinion  at  the  close  of  the  case.  I  had  no  doubt  that  the  three  were  originally 
responsible.  If  the  moment  any  child  came  of  age,  the  trustees  had  been  called  on 
to  account,  there  can  be  no  doubt  that  they  would  have  been  all  responsible,  because 
they  all  proved  the  will.  In  fact  they  all,  or  at  least  two  of  them,  received  some 
portion  of  the  property,  and  they  were  all  guilty  of  a  breach  of  trust,  in  not  taking 
care  that  the  trust  of  the  residue  was  satisfied  by  the  investment  of  the  property  in 
proper  securities.  Being  all  therefore  originally  responsible,  the  question  is, 
whether  anything  has  taken  place  since,  by  the  conduct  of  the  persons  entitled  as 
cestui?  que  trust,  which  relieves  the  trustees  who  have  not  taken  an  active  part  from 
that  responsibility.  The  grounds  relied  upon  by  them  for  such  exemption  were  two  ; 
first,  that  all  the  ceMuis  que  trust  had,  after  they  had  respectively  attained  twenty-one, 
acquiesced  in  the  retaining  of  the  money  by  Mr.  Newsham,  and  so  absolved  the 
others  ;  and,  secondly,  if  that  were  not  so,  [250]  that  there  had  been  that  which  in 
truth  was  more  than  acquiescence,  namely,  a  positive  adoption  of  the  conduct  of  the 
trustees  generally,  by  making  a  special  arrangement  with  Mr.  Newsham,  for  letting 
the  money  remain  in  his  hands,  payable  by  instalments,  giving  him  time  for  payment. 
I  also  expressed  my  opinion  before,  that,  as  far  as  acquiescence  was  concerned,  there 
was  certainly  nothing  to  affect  the  Plaintiff  G.  H.  Burrows,  who  came  of  age  in  1846, 
for  the  moment  he  came  of  age  he  instantly  applied  to  Mr.  Newsham  and  insisted  on 
payment,  and  was  only  kept  off  by  a  sort  of  fencing  letters  from  time  to  time  by  that 
gentleman  ;  but  under  circumstances  that  shewed  there  was  no  acquiescence.  He 
knew  the  money  was  in  Newsham's  hands,  therefore  he  tried  to  get  it  from  him ;  but 
to  call  that  acquiescence,  by  letting  it  remain  in  his  hands,  would  be  quite  a  per- 
version of  terms.     I  see  no  reason  to  alter  that  opinion. 

The  point  on  which  I  wished  to  take  time  for  consideration  was,  as  to  how  the 
case  stood  with  regard  to  the  other  children,  because  although  the  observations  I 
made  applied  to  G.  H.  Burrows,  the  youngest  child,  it  did  not  necessarily  follow  that 
the  same  principle  would  apply  to  the  other  children.  But,  on  consideration,  I  think 
exactly  the  same  principle  on  which  I  held  that  there  was  no  acquiescence  on  the 
part  of  G.  H.  Burrows,  also  compels  me  to  hold  there  has  been  no  acquiescence  on 
the  part  of  any  of  the  others. 

With  regard  to  the  shares  of  the  two  daughters,  there  is  no  question  about 
acquiescence,  because  it  appears  on  the  Master's  report  that  they  have  received  more 
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than  their  shares.     It  is  quite  unimportant,  therefore,  whether  they  have  acquiesced 
or  not,  there  never  can  be  anything  coming  to  them. 

[251]  Without,  therefore,  going  into  any  minute  inquiry  as  to  the  daughters,  it 
appears  to  me  that  there  is  no  case  of  ac(juieseencc  here.  I  leave  out  of  the 
question,  for  the  moment,  the  letter  of  the  6th  July  1848,  which  is  said  to  amovnit  to 
something  more  than  acquiescence  ;  but  the  mere  fact  of  not  having  called  the  money 
in  from  Mr.  Newsham  does  not  appear  to  me  a  circumstance  disentitling  any  of  the 
Plaintiffs  from  insisting  now  on  the  liability  of  the  other  trustees,  because  I  take  it 
that  although  it  is  perfectly  clear,  on  all  the  authorities  and  all  principle,  that  no 
resiui  que  trust  can  allege  that  to  be  a  In'each  of  trust  which  has  been  done  under  his 
own  sanction  (for  that  is  the  meaning  of  acquiescence,  either  previous  sanction  or 
subsequent  ratification),  or  as  was  .said  by  Lord  Eldon  in  IVulker  v.  Si/monils  (Swanst. 
1.  See  p.  64),  "Either  concurrence  in  the  act,  or  acquiescence  without  original  con- 
currence, will  release  the  trustees,  yet,"  as  was  added  by  Lord  Eldon,  "that  is  only  a 
general  rule,  and  the  Court  must  inquire  into  the  circumstances  which  induced  con- 
•currence  or  acquiescence  " — so  here,  where  acquiescence  is  alleged,  you  must  look  at 
yll  the  circumstances  of  the  acquiescence.  The  extent  of  the  acquiescence  in  the 
present  case  is  merely  this,  that  five  of  these  children  (I  assume  from  the  whole  of 
the  circumstances,  knowing  nothing  at  all  about  their  rights  or  the  liabilities  of  the 
trustees,  until  they  attain  twenty-one),  at  the  moment  of  their  respectively  attaining 
twenty-one,  take  no  steps  against  either  Mr.  Newsham  or  the  other  trustees  ;  they 
wait  until  the  money  becomes  distributal^le,  which  is  only  when  the  youngest  child 
attains  twenty-one,  and  then  the  youngest,  acting  for  them  all,  instantly  applies  and 
demands  payment  from  the  person  who  holds  the  funds.  It  would  be  a  perversion  of 
terms  to  call  that  acquiescence.  In  order  to  be  favourable  to  the  trustee  [252]  who 
alleges  acquiescence,  it  must  be  a  consent  on  the  part  of  the  persons  who  have  a  right 
to  call  the  trustees  to  account,  that  they  shall  be  absolved  from  liability,  and  that 
they  will  adopt  the  misapplication  of  the  funds,  as  having  been  done  under  their 
assent  and  sanction.  It  is  quite  absurd  to  speak  of  acquiescence  in  that  sense  as 
against  the  only  per.son  who  is  trying  to  get  in  the  funds  from  the  person  who  holds 
them,  and  who  would  be  under  all  circumstances  the  person  ultimately  responsiljle. 

I  think,  therefore,  as  regards  all  the  children,  the  question  is  brought  to  this,  how 
far  the  letter  of  the  6th  July  1848,  and  the  arrangement  consequent  upon  it,  deprives 
them  of  the  right  against  the  trustees,  which  but  for  that  letter  they  would  have  been 
entitled  to  assert.  I  do  not  go  through  all  the  other  correspondence ; — I  think  it  is 
sufficient  to  state  that  it  is  a  correspondence  carried  on  by  the  youngest  son,  who 
attained  twenty -one  on  the  19th  June  1846,  and  commenced  the  correspondence  in 
the  following  month  of  July,  calling  on  the  trustee  in  whose  hands  the  money 
actually  was,  first  of  all  courteously,  afterwards  more  firmly  ;  and  lastly  angrily 
insisting  on  payment  of  the  money.  All  these  attempts  being  ineff'ectual,  after  the 
lapse  of  two  years  the  Plaintiff,  George  Henry  Burrowis,  the  youngest  .son,  who  is 
.stated  to  have  been  a  banker's  clerk  and  who  was  then  twenty-three  years  of  age, 
having  been  unable  to  get  the  money  during  the  two  previous  years,  Init  having 
received  some  communication  from  Mr.  Newsham,  wrote  this  letter  to  him  on  the  6th 
■July  1848.  [His  Lordship  here  read  the  letter,  see  ante,  p.  240.]  Now  from  that 
letter  the  inference  deduced  by  the  Defendants  i.s,  that  there  had  been  an  agreement 
between  the  children,  represented  by  G.  H.  Burrows,  and  Mr.  Newsham,  that  they 
■would  [253]  give  up  their  right  of  enforcing  payment  against  him  in  consideration  of 
his  agreeing  to  pay  the  principal  sum  by  instalments  of  £50  per  year,  with  interest 
at  £4  per  cent,  in  the  meantime.  I  think  that  is  a  fair  inference  from  the  letter, 
though  it  is  not  very  distinctly  stated  in  the  form  of  an  actual  agreement.  I  do  not, 
therefore,  proceed  on  a  doubt  that  such  an  arrangement  was  entered  into ;  but  the 
question  is,  whether  that  arrangement  so  entered  into,  which,  if  it  had  been  by 
persons  entirely  sui  juris,  cognizant  of  their  rights,  and  who  had  not  the  protection 
of  infancy  continued  after  majority,  would  undoubtedly  have  absolved  the  other 
debtors  (whether  principals  or  sureties  is  immaterial),  can,  under  the  particular 
circumstances  of  this  case,  have  any  binding  operation  whatever  in  favour  of  these 
trustees  ?  I  am  of  opinion  that  it  cannot,  and  for  this  reason — it  is  perfectly  obvious 
on  the  face  of  all  the  documents,  that  all  the  children,  as  they  successively  came  of 
age,  were  entirely  ignorant  that  they  had    any  rights  against   any  person  except 
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Newsliiiin.  It  was  iindoubtedly  the  duty  of  the  three  trustees  to  have  had  the 
money  in  their  hands,  l>ut  not  liaving  it  in  their  hands  to  have  expkiined  to  the 
infants  as  they  came  of  age  what  their  rights  were.  They  not  only  did  not  do  that, 
liut  tlie  correspondence  which  takes  place  afterwards — I  will  not  say  necessarily 
leads  the  ces/uu  que  trust  to  suppose  but  fortifies  them  in  the  supposition  which  they 
must  have  entertained,  that  they  had  no  claim  except  against  Newsham.  I  do  not 
mean  to  impute  to  Mr.  Walls  in"  the  correspondcneo  which  passed  between  him  and 
<Toorge  H.  Burrows  any  intention  of  misleading.  I  think  it  very  likely  that  Mr. 
Walls  did  himself  not  "know  what  his  liabilities  were.  But  what  took  place  was 
eminently  calculated — I  will  not  .say  to  encourage — but  to  keep  up  in  the  minds  of 
the  Plaintifts  the  notion  that  they  had  no  claim  against  anybody  but  Newsham ;  and 
I  come  to  that  conclusion  from  a  peru,sal  of  the  two  [254]  letters  that  passed  between 
them  in  July  18+9.  The  first  instalment  was  to  have  become  payable,  as  it  will  be 
recollected,  "on  the  1st  July  1849.  As  might  have  been  anticipated  nothing  was 
paid  ;  in  truth  Newsham  became  totally  insolvent,  and  then  on  the  4th  July  1849, 
(^eorge  H.  Burrows  wrote  to  Newsham  as  follows.  [His  Lordship  here  read  the 
letter,  see  ante,  p.  240,  expressing  a  determination  no  longer  to  submit  to  any  delay 
on  the  part  of  Mr.  Newsham.]  Shortly  after  that,  not  receiving  any  payment  and 
not  getting  any  answer,  the  j'oung  man  wi'ote  to  Mr.  Walls  on  the  6th  August  1849. 
[His  Lordship  here  read  the  letter,  see  ante,  p.  241.]  That  was  evidently  the  letter 
of  a  young  man  ;  it  was  written  to  his  uncle,  whom  he  describes,  it  is  true,  as  trustee 
under  the  will,  but  I  cannot  infer  from  that  he  knew  what  the  liabilities  of  this 
gentleman  were.  He  describes  him  truly  as  a  trustee  under  the  will,  and  what 
answer  does  the  uncle  or  trustee  send  ?  [His  Lordship  here  read  the  letter,  see  ante, 
p.  242.]  Now  that  letter,  though  there  might  have  been  no  intention  of  deception, 
was  evidently  calculated  to  impress  on  the  mind  of  the  young  man,  and  his  brothers 
and  sisters,  that  but  for  any  liability  which  the  writer  might  incur  by  giving 
information  of  the  insolvency  of  another  man,  there  was  no  liability  at  all. 

On  the  whole,  therefore,  I  think  it  is  impossible  to  read  all  the  correspondence 
without  being  satisfied  that  these  children,  as  they  attained  twenty-one,  knew 
nothing  more  than  that  the  money  was  once  in  the  hands  of  Newsham  ;  but  they 
were  not  lawyers,  and  even  if  they  had  been,  it  is  possible  that  they  might  not  be 
aware  that  the  other  trustees  were  responsible  to  them  ;  and  I  am  of  opinion,  that 
neither  on  the  ground  of  acquiescence  nor  on  that  of  giving  time  can  they  be 
deprived  of  their  rights  or  of  asserting  them  against  all  the  trustees  if  they  choose  tO' 
call  upon  them  ;  and  the  circumstance  of  the  money  having  been  [255]  placed  and 
always  remaining  in  the  hands  of  Newsham,  does  not  exonerate  the  other  trustees. 
in  whose  hands  it  ought  to  have  been  but  was  not,  and  therefore  they  are  responsible. 
On  that  short  ground  I  cannot  concur  in  the  judgment  of  the  Vice-Chancellor  on  the 
subject.  In  my  opinion  the  Plaintiffs,  immediately  after  the  money  became  dis- 
tributalile,  took  the  best  steps  they  could  to  get  the  money  out  of  the  hands  of  the 
trustee  in  whose  hands  it  had  been  wrongfully  left  by  the  other  trustees.  They 
made  the  best  arrangement  thej'  could  with  him,  not  having  been  apprised  as  they 
ought  to  have  been  by  the  other  trustees,  that  failing  to  get  the  money  from  him 
they  were  responsible. 

The  decree  must  therefore  be  varied.  No  account  is  to  be  taken.  The  subject- 
matter  of  the  suit  refers  only  to  the  principal  sum  of  £844,  and  in  respect  of  that 
sum  the  decree  will  be  that  Mr.  Walls  and  Mr.  Cowell  are  as  between  themselves  and 
the  Plaintiff's  responsible,  and  they  must  be  declared  liable  to  pay  the  amount  which 
has  already  been  found  due. 

March  3L  On  this  day  Mr.  James  stated  that  a  difficulty  had  arisen  in  drawing 
up  the  decree,  inasmuch  as  one  of  the  Defendants,  Henry  Cowell,  had  died  before  the 
hearing  of  the  appeal,  but  after  service  of  notice  of  the  appeal,  the  fact  of  his  death 
not  having  been  known  when  the  appeal  was  heard.  Some  discussion  took  place  as 
to  what,  under  the  circumstances,  was  the  proper  course  to  be  pursued,  and  it  was 
ultimately  arranged  between  the  parties  that  the  Plaintiffs  should  revive  against  the 
executor  of  the  deceased  Defendant  Henry  Cowell,  and  an  order  for  that  purpose 
having  been  obtained,  the  Lord  Chancellor  ordered  the  cause  to  be  put  into  the  paper 
the  first  day  of  sittings  after  term. 

[256]  April  23.     On  the  case  being  mentioned. 
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Mr.  Eddis  appeared  on  behalf  of  John  Cowell,  the  executor  of  Henry  Cowell,  and 
admitted  that  ho  could  not  distinguish  the  case  of  his  testator,  the  deceased  executor, 
from  that  of  the  Defendant  Walls. 

The  decree  was  accordingly  taken  as  of  this  day,  and  it  declared  that  the 
Defendants  John  Walls  and  Samuel  Newsham  and  the  estate  of  the  late  Defendant 
Henry  Cowell,  deceased,  the  trustees  of  the  will  of  Thomas  Burrows,  the  testator, 
were  jointly  and  severally  liable  to  pay  to  the  Plaintiffs  the  sum  of  £844,  Is.  8d.,  the 
balance  found  due  from  the  Defendant  >S.  Newsham,  by  the  Master's  report  made  in 
this  cause,  dated  the  29th  day  of  May  18.54,  in  respect  of  the  monies  arising  from 
the  collection  and  getting  in  the  real  and  personal  estate  of  the  said  testator,  with 
interest  on  the  said  sum  of  =£844,  4s.  8d.,  at  the  rate  of  £4  per  cent,  per  annum  from 
the  29th  May  1854,  until  the  time  of  payment  ;  and  after  directing  payment  by  the 
Defendants  and  an  account  against  J.  Cowell,  unless  he  should  admit  assets,  it  was 
referred  to  the  proper  taxing  master,  to  tax  the  Plaintiffs  their  costs  of  this  suit, 
and  in  such  taxation  he  was  to  distinguish  and  certify  separately  so  much  of  such 
costs  as  had  been  occasioned  by  the  Defendant  J.  Walls  and  the  late  Defendant  H. 
Cowell  repudiating  their  liability  to  the  Plaintiffs  for  the  receipts  of  the  said 
Defendant  S.  Newsham  ;  and  the  taxing  master  was  to  tax  the  Defendant  J.  Walls 
and  the  late  Defendant  H.  Cowell,  and  the  Defendant  J.  Cowell  as  representative  of 
H.  Cowell,  their  costs  of  this  suit  as  between  solicitor  and  client,  except  so  far  as  they 
had  been  occasioned  by  their  or  either  of  their  repudiating  their  or  his  liability  to  the 
Plaintiffs  for  the  receipts  of  S.  Newsham.  And  such  of  the  taxed  costs  of  the 
Plaintiffs  as  should  be  found  to  [257]  have  been  so  occasioned  were  to  be  set  off 
against  and  deducted  from  the  costs  of  the  Defendant  J.  Walls  and  the  late  Defendant 
H.  Cowell  and  J.  Cowell  as  executor,  and  if  after  such  set-off  there  should  be  any 
deficiency  of  the  taxed  costs  of  the  Defendant  J.  Walls  and  the  late  Defendant  H. 
,  Cowell,  and  J.  Cowell  as  executor,  the  Plaintiffs  were  to  pay  such  deficiency  to  the 
Defendants  J.  Walls  and  J.  Cowell,  or  if  after  such  set-off  there  should  be  any 
deficiency  of  the  taxed  costs  of  the  Plaintiffs  occasioned  as  aforesaid,  then  the 
Defendants  J.  Walls  and  J.  Cowell  as  such  executor,  so  far  as  the  estate  of  his 
testator  in  his  hands  would  extend,  and  the  Defendant  S.  Newsham,  were  to  pay  such 
deficiency  to  the  Plaintiffs.  The  costs  of  the  Defendants  J.  Cowell,  W.  Pollard  and 
H.  Oakey  of  this  suit  were  also  ordered  to  be  taxed,  and  such  costs  were  to  be  paid 
to  them  by  the  Plaintiffs.  And  the  Defendant  S.  Newsham  was  ordered  to  pay  to 
the  Plaintiffs  their  taxed  costs  not  before  directed  to  be  set-oft'  against  the  costs  of 
the  Defendants  J.  Walls  and  H.  Cowell,  and  also  the  costs  which  the  Plaintiffs  should 
pay  to  the  Defendants  J.  Cowell,  W.  Pollard  and  H.  Oakey. 

[258]     Neale  v.  DAVIE.S.     Before  the  Lords  Justices.     March  28,  1854. 

[S.  C.  23  L.  J.  Ch.  744 ;  2  Eq.  R.  530  ;  2  W.  R.  358.] 

An  executrix,  by  a  deed,  reciting  that  she  intended  to  appropriate  a  part  of  her 
testator's  assets  in  payment  of  a  debt  due  from  him  to  her,  declared  trusts  of  the 
fund  intended  to  be  thus  appropriated.  She  died  without  making  the  appropriation, 
which  was  made  after  her  decease  by  her  executors.  New  trustees  of  the  deed, 
subsequently  appointed,  executed  a  declaration  of  tru.st  (contained  in  the  deed 
appointing  them),  whereby  they  declared  that  they  would  hold  the  fund  upon  the 
trusts.  On  their  inquiring,  before  their  appointment,  for  evidence  in  verification 
of  the  recital  as  to  the  existence  of  the  debt  from  the  testator  to  the  executrix, 
none  could  be  discovered.  Held,  by  Lord  Justice  Turner,  agreeing  with  Vice- 
Chancellor  Wood  (dissentiente  Lord  Justice  Knight  Bruce),  that  the  trustees  could 
not  be  compelled  to  execute  these  trusts  without  further  evidence  of  the  settlor's 
title  to  appropriate  the  fund. 

This  was  the  appeal  of  the  Plaintiffs,  from  a  decision  of  Vice-Chancellor  Wood, 
on  a  motion  for  a  decree. 

The  Appellants  were  trustees  under  the  settlement  executed  previously  to  the 
marriage  of  William  Johnstoun  Neale  with  Miss  Frances  Herbert  Nisbct.      They 
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sought  \>y  the  liill  to  obtain  a  transfer  from  the  Respondents  (who  were  trustees  under 
another  deed,  on  which  the  question  in  the  case  arose),  of  a  trust  fund,  whereunto 
they  alleged  that  Miss  Frances  Nisbet  was,  at  the  time  of  executing  her  settlement, 
absolutely  entitled. 

The  title  to  the  fund  in  question  stood  thus  : — By  an  indenture  dated  the  28th  of 
March  1S31,  made  between  Frances  Viscountess  Nelson,  Duchess  of  Bronte,  of  the 
one  part,  and  (Jeorge  Charles  Lord  Vernon  of  the  other  part ;  after  reciting  that 
Viscountess  Nelson  was  then  entitled  to  :i  sum  of  31,635  francs  of  French  5  percent, 
consolidated  rentes,  which  formed  part  of  the  personal  estate  of  her  late  son  Josiah 
Nisbet,  come  to  her  hands  as  his  e.vecutrix,  and  that  she  intended  forthwith  to  cause 
that  sum  to  bo  transferred  into  and  inscribed  in  the  joint  names  of  herself  and  Lord 
\'ernon,  the  acting  trustees  of  the  will  of  her  said  late  son,  but  inasmuch  as  her  late 
son  was  indebted  to  her  in  the  sum  [259]  of  £7000  sterling  at  his  decease,  she 
intended  10,800  francs,  part  of  the  31,635  francs  rentes,  should  be  appropriated  in 
satisfaction  of  the  debt  due  from  her  late  son  to  her,  but  that  the  same  should  be 
held  upon  the  trusts  thereinafter  expressed,  it  was  declared,  that^from  and  immediately 
after  the  31,635  franc  rentes  should  have  been  transferred  into  the  names  of  Lord 
Vernon  and  Viscountess  Nelson,  they,  their  executors,  administrators  and  assigns, 
should  hold  the  sum  of  10,800  francs  rentes  (part  of  the  larger  sum)  in  satisfaction 
of  the  deljt  of  £7000,  and  in  trust  for  Frances  Herbert  Nisbet,  and  her  two  sisters, 
(daughters  of  Josiah  Nisbet),  in  equal  shares. 

By  an  indenture  dated  the  2d  of  June  18-15,  made  between  Frances  Vernon 
Harcourt  and  Egerton  Vernon  Harcourt  of  the  first  part,  Frances  Herbert  Nisbet,. 
the  widow  of  Josiah  Nisbet,  of  the  second  part,  Frances  Herbert  Nisbet  (the 
daughter)  of  the  third  part,  and  the  Respondents  Robert  Davies  and  William  Clement 
Drake  Elsdaile  of  the  fourth  part,  after  reciting  that  the  31,635  francs  rentes  had  not 
been  transferred  into  the  names  of  Lord  Vernon  and  Viscountess  Nelson  by  Ladj' 
Nelson,  in  her  lifetime,  but  had  since  her  death  been  transferred  by  her  executors 
into  the  name  of  Lord  Vernon,  and  that  thereupon  Lord  Vernon  became  sole  surviv- 
ing trustee  for  the  purposes  expressed  by  the  former  deed,  and  that  Lord  Vernon 
had  died,  and  that  the  parties  of  the  first  part  (his  executors)  had  transferred  certain, 
sums  of  consols  (into  which  the  10,800  francs  rentes,  with  the  accumulations,  had 
been  converted)  into  the  names  of  the  Respondents  (the  Respondents  having  been 
the  persons  selected  to  be  new  trustees,  as  thereafter  mentioned,  in  the  place  of  the 
parties  of  the  first  part),  it  was  witnessed,  that  the  parties  of  the  first  part  appointed 
the  [260]  Respondents  to  be  trustees  of  the  former  indenture;  and  it  was  thereby 
further  witnessed,  that  the  Respondents  thereby  declared  that  they  and  the  survivor 
of  them,  and  the  executors  and  administrators  of  such  survivor,  would  stand  and  be 
possessed  of  and  interested  in  the  sums  of  £3  per  cent,  consolidated  Bank  annuities, 
which  had  been  transferred  into  their  names,  as  thereinbefore  was  mentioned,  upon 
the  trusts,  intents  and  purposes,  and  under  and  subject  to  the  powers  and  declarations, 
expressed  and  contained  in  and  by  the  thereinbefore  recited  indenture  of  the  28th  of 
March  1831,  or  such  of  the  same  as  were  capable  of  taking  efl'ect,  and  upon  or  for  no 
other  trust,  intent  or  purpose  whatsoever. 

By  an  indenture  dated  the  12th  of  December  1846,  made  between  Frances  Herbert 
Nisbet,  the  daughter,  of  the  first  part,  William  Johnstone  Neale  of  the  second  part, 
and  trustees  of  the  third  part.  Miss  Nisbet's  share  of  the  trust  fund  was  settled 
previously  to  her  marriage  with  Mr.  Neale.  The  Appellants  were  the  present  trustees 
of  the  settlement. 

Li  1854,  the  Appellants  required  the  Respondents  to  transfer  the  fund  to  them, 
but  the  Respondents  alleged  that  they  could  not  safely  do  so,  there  being  no  evidence 
forthcoming  to  .shew  that  Josiah  Nisbet  was  indebted  to  Viscountess  Vernon  at  the 
time  of  his  decease,  although  inquiry  had  been  made  in  every  quarter  in  which  such 
evidence  would  probably  have  been  found,  if  the  fact  had  been  as  recited. 

The  Appellants  then  instituted  the  present  suit,  praying  by  their  bill  that  the 
Respondents  might  be  decreed  to  transfer  to  them  Mrs.  Neale's  share  of  the  trust 
fund,  [261]  accoVling  to  the  trusts  of  the  indenture  of  the  28th  of  March  1831. 

A  motion  for  a  decree  accordingly  was  made  before  the  Vice-Chancellor.  On  the 
part  of  the  Respondents  one  of  them  deposed,  that  in  April  1 845,  pending  their 
appointment  as  new  trustees  of  the  deed,  the  deponent  inquired  of  the  gentlemen 
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who  had  acted  as  Lady  Nelson's  solicitors,  whether  they  had  any  documentary  or 
other  evidence  in  proof  of  the  recital  that  Josiah  Nisbet  was  indelited  to  his  mother 
in  £7000,  and  that  these  gentlemen  replied,  that  after  a  careful  search  they  could  find 
no  such  document.  He  further  deposed,  that  he  had  made  diligent  intjuiries  in  all 
other  quarters  from  which  it  appeared  likely  that  information  as  to  the  said  alleged 
debt  could  be  obtained,  but  had  been  unable  to  obtain  any  evidence  or  any  informa- 
tion whatever  substantiating  the  truth  of  the  recital ;  and  in  particular  had,  in  May 
1845,  written  to  Mrs.  Neale  (then  Miss  F.  H.  Nisbet)  asking  for  information  as  to  the 
alleged  debt,  to  which  Mrs.  Neale  replied,  that  she  never  vuiderstood  that  such  a 
circumstance  existed.  The  deponent  further  stated,  that  he  had  consulted  a  gentle- 
man at  the  Chancer}'  Bar,  now  one  of  Her  Majesty's  counsel,  who  advised  him,  that, 
without  some  documentary  evidence  in  proof  of  the  debt,  it  would  not  be  .safe  for  the 
trustees  to  pay  over  the  principal  of  the  trust  fund  to  the  testator's  daughters  on 
their  attaining  twenty-one  ;  and  that,  upon  application  being  made  by  the  Appellants 
for  the  transfer  of  the  fund  to  them,  the  same  counsel  was  again  consulted  on  behalf 
of  the  Respondents,  and  advised  that  they  could  not  safely  make  the  tran.sfer  without 
the  direction  of  the  Court. 

The  Vice-Chancellor  directed  the  motion  for  a  decree  [262]  to  stand  over,  with 
liberty  for  the  Appellants  to  amend  the  bill  by  adding  parties,  and  they  now  appealed 
from  that  decision. 

Mr.  Rolt  and  Mr.  J.  V.  Prior,  for  the  Appellants.  The  Respondents  do  not 
suggest  that  they  have  any  gi-ound  for  doubting  the  existence  of  the  debt  to  Lady 
Nelson  and  her  son.  All  they  say  is,  that  there  is  no  evidence  of  the  facts.  But 
before  they  accepted  the  trust  they  inquired  and  knew  the  state  of  the  evidence. 
Can  trustees,  who  have  procured  the  fund  to  be  transferred  into  their  names  by 
executing  a  declaration  of  trust,  afterwards  set  up  a  difficulty  in  the  way  of  executing 
the  duty,  which  they  undertook  being  aware  of  all  the  circumstances  of  the  case  1 

Mr.  W.  M.  James  and  Mr.  Selwyn,  for  the  Respondents.  The  Vice-Chancellor 
thought  that  the  Court  could  not  direct  the  Respondents  to  do  what  might  be  a 
breach  of  trust.  The  fund  belonged  to  the  estate  of  the  testator,  whose  executrix 
the  settlor  was.  She  recites  by  the  settlement  that  she  is  beneficially  entitled  to  it. 
But  the  fund  was  never  in  her  lifetime  severed  from  the  bulk  of  the  testator's  estate, 
and  what  right  had  anyone  to  sever  it  who  was  not  the  representative  of  the  testator? 
All  that  the  Respondents  desired  was  the  indemnity  of  the  Court.  They  take  the 
fund  with  notice  of  its  being  assets  of  the  testator.  Can  they  part  with  it  without 
proof  that  it  was  properly  appropriated,  or  the  concurrence  of  the  persons  interested 
in  the  testator's  estate  ? 

Mr.  Rolt,  in  reply. 

[263]  The  Lord  Justice  Turner.  I  am  of  opinion  that  the  order  of  the  Vice- 
Chancellor  is  right.  It  is  true  that  the  trustees  accepted  the  fund  upon  the  trusts  of 
the  settlement  of  1831,  but  there  is  a  doubt  whether  it  ought  to  be  held  on  those 
trusts.  It  is  said  that  they  knew  of  this  doubt  when  they  accepted  the  trusts ;  but  I 
take  it  to  be  the  law,  that  if  a  trustee  has  accepted  a  fund  upon  certain  trusts,  and 
then  receives  information,  making  it  doubtful  whether  he  ought  to  execute  those 
trusts,  he  has  a  right  to  come  to  the  Court  for  its  direction,  whether  the  trusts  ought 
to  be  executed.  How  is  the  case  altered  by  his  knowing  of  the  existence  of  this 
doubt  at  the  time  when  he  accepts  the  trusts  ?  It  may  be  altered  in  this  respect ; 
that  he  maj'  be  liable  for  the  consequences  of  his  having  accepted  the  trusts  ;  but  it 
cannot,  in  my  opinion,  be  altered  so  as  to  bind  him  to  apply  the  fund  to  purposes  at 
variance  with  the  trusts  to  which  the  fund  is  subject,  or  on  which  it  ought  to  be 
held. 

Suppose  a  person  accepts  a  fund  on  certain  trusts,  and  then  another,  claiming  the 
fund  under  a  paramount  trust,  gives  notice  of  his  claim  to  the  trustee,  and  says  that 
he  will  hold  the  trustee  personally  liable  if  he  deals  with  the  fund  in  a  manner 
contrary  to  the  paramount  trust.  Could  the  trustee,  in  the  face  of  such  a  notice, 
transfer  the  fund  to  his  cestuis  que  trustent .?  In  the  case  which  I  have  put,  if  all  the 
cesluis  que  trtisfeitf  claiming  under  the  paramount  trust  were  adult,  the  trustee  might 
protect  himself  by  giving  them  notice,  that  if  they  did  not  within  a  reasonable 
specified  time  take  proceedings  to  enforce  their  claim,  he  should  proceed  to  distribute 
the  fund  according  to  the  trusts  which  he  had  declared ;  for  then,  if  the  paramount 
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cestuii  que  tnt^teitt  did  not  institute  a  suit,  he  would,  as  I  apprehend,  be  in-[264] 
demnified.  But  where  infants  or  unborn  children  are  concerned  no  such  notice  could 
preclude  their  right  to  assert  their  title  to  the  trust  fund.  These  trustees  know  that 
the  fund  which  they  hold  was  originally  subject  to  other  trusts.  They  have  no  proof 
that  it  has  been  discharged  of  those  trusts.  There  is  no  proof  of  title  beyond  the 
recital  that  Lady  Nelson's  son  was  indebted  to  her  in  £7000,  and  the  recital  that  she 
intended  a  part  of  his  estate  to  be  appropriated  to  answer  the  debt.  To  decree  a 
transfer  of  these  funds  may  be  to  apply  to  one  trust  property  that  which  belongs  to 
another. 

I  think  the  decision  of  the  Vice-Chancellor  was  right,  though  I  regret  the  necessity 
of  such  a  decision.  I  have  often  had  occasion  to  consider  the  question  of  the  liability 
of  trustees  under  such  circumstances,  and,  where  an  indemnity  could  be  given,  I  have 
advised  them  to  act  on  such  an  indemnity,  but  this  is  not  such  a  case. 

The  Lord  Justice  Kniciit  BiircE.  I  di.ssent  entirely.  In  June  1845  a  family 
having  a  sum  of  stock  which  they  desire  to  have  held  upon  certain  trusts,  request  two 
gentlemen  to  undertake  the  trusts,  and  to  allow  the  fund  to  be  transferred  into  their 
names  for  this  purpose.  The  two  gentlemen  consent,  and  by  so  consenting  obtain  a 
transfer  of  the  stock  into  their  names,  executing  a  deed,  by  which  they  declare  that 
they  will  hold  the  fund  on  the  trusts  for  the  purposes  of  which  alone  they  obtained 
the  transfer.  In  1854-,  with  the  same  information,  neither  more  nor  les.s,  with  the 
same  grounds  of  belief,  neither  more  nor  less,  they  say  to  their  ceshiis  que  trustent, 
"  There  is  some  adverse  claim,  which  existed  to  our  knowledge  when  we  accepted  the 
trust,  and  we  will  keep  back  the  fund  till  the  validity  of  the  adverse  claim  is  settled." 
I  am  of  opinion  that  it  is  not  competent,  in  law,  equity  or  honesty,  for  men  so  to  act. 
[265]  I  am  of  opinion  that  if,  by  paying  the  fund  to  their  cestids  que  trustent,  they 
would  make  themselves  personall}'  liable  to  the  adverse  claimant,  in  the  event  of  his 
claim  being  successful,  they  were  and  are  bound  nevertheless  to  perform  the  trust 
which  they  undertook.  But  in  my  judgment  they  would  plainly  not  be  thus  liable. 
I  consider  that  parting  with  the  trust  fund  in  accordance  with  the  duty  which  they 
undertook,  they  would  not  be  answerable  to  the  adverse  claimant.  As  however  two 
learned  Judges  of  the  Court  entertain  a  different  opinion,  the  order  will  of  course 
stand. 

Appeal  dismissed.     Costs  to  be  costs  in  the  cause. 

[265]     Wing  v.  Harvey.     Before  the  Lords  Justices.     April  20,  1854. 

[S.  C.  23  L.  J.  Ch.  511  ;  18  Jur.  394 ;  2  Eq.  R.  533 ;  2  W.  R.  370.     See  Mackie  v. 
The  European  Assurance  Society,  1869,  21  L.  T.  105.] 

A  life  policy  was  subject  to  a  condition  making  it  void  if  the  assured  went  beyond 
the  limits  of  Europe  without  licence.  An  assignee  of  the  policy,  on  paying  the 
premium  to  a  local  agent  of  the  assurance  society,  at  the  place  where  the  assurance 
had  been  effected,  informed  him  that  the  assured  was  resident  in  Canada.  The 
agent  stated  that  this  would  not  avoid  the  policy,  and  received  the  premiums  until 
the  assured  died.  Held,  that  the  society  were  precluded  from  insisting  on  the 
forfeiture. 

This  was  a  claim  which  came  on  to  be  heard  originally  before  their  Lordships  by 
armngement.  The  Plaintiff  was  the  assignee  of  a  policy  for  £300,  on  a  life  which 
had  determined,  and  he  sought  payment  of  the  insurance  monies,  or  a  return  of  his 
premiums.  The  policy  was  effected  in  1829,  by  William  Bennett,  of  Eougham,  on 
his  own  life,  with  "The  Norwich  Union  Society,"  which  was  represented  by  the 
Defendant. 

On  the  policy  was  indorsed  the  following  condition  : — 

''  If  the  party  upon  whose  life  the  insurance  is  granted  shall  go  beyond  the  limits 
of  Europe,  without  the  licence  of  the  directors,  this  policy  shall  become  void  :  the  in- 
[266]-surance  intended  to  be  hereby  effected  shall  cease,  and  the  money  paid  to  the 
society  become  forfeited  to  its  use." 

The  policy  was  effected  at  a  branch  office  at  Bury  St.  Edmunds,  at  which  a  Mr. 
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Lockwood  was  the  agent  of  the  society,  and  the  premium,  on  offeeting  it,  was  paid  to 
Mr.  Lockwood.  In  October  1829,  the  policy  was  assigned  by  Mr.  Bennett  to  the 
Plaintiff,  as  a  security  for  an  annuity. 

A  subsequent  grant  of  an  annuity  was  made  by  Mr.  Bennett  to  the  Plaintiff,  and 
another  policy  effected  and  assigned  to  the  Plaintiff,  and  notice  of  the  assignment 
given  at  the  branch  otHce.  The  annual  premiums  of  £6,  6s.  and  £4,  5s.  Gd.,  payable 
on  the  policies,  were  regularly  paid  by  the  Plaintiff"  or  his  solicitor  to  Mr.  Lockwood, 
who  transmitted  them  to  the  head  office  at  Norwich.  In  June  1835,  Mr.  Bennett 
went  to  Canada,  where  he  continued  to  reside  till  July  1849,  when  he  died.  Upon 
Mr.  Lockwood  applying  for  some  of  the  premiums  upon  the  policies,  after  Juno  1835, 
the  Plaintiff"  informed  him  of  Mr.  Bennett's  residence  in  Canada,  and  asked  whether 
it  would  be  safe  to  pay  the  premiums.  Mr.  Lockwood  answered,  that  the  policies 
would  be  perfectly  good  provided  the  premiums  were  regularly  paid.  The  premiums 
were  accordingly  paid  and  transmitted  to  the  head  office  at  Norwich,  whence,  in  the 
years  1842  and  1847,  certificates  of  bonuses  declared  in  respect  of  the  policies  were 
forwarded  to  the  Plaintiff",  as  the  owner  of  them,  through  Mr.  Lockwood. 

In  1847,  Mr.  Lockwood  died,  and  Mr.  John  Thompson  was  appointed  in  his  place 
by  the  society,  as  their  agent  at  Bury  St.  Edmunds.  He  also  received  and  trans- 
mitted to  the  head  office  the  premiums  paid  by  the  Plaintiff".  Mr.  [267]  Bennett's 
absence  was  stated  to  Mr.  Thompson,  on  his  applying  for  the  premiums.  Mr.  Bennett 
died  in  1847,  whereupon  the  Plaintiff  demanded  the  insurance  monies,  with  the 
bonuses,  which  had  been  appropriated  to  the  policies.  The  society  refused  payment 
on  the  ground  of  Mr.  Bennett's  residence  in  Canada.  They  oft"ered,  however,  to  repay 
the  premiums  which  had  been  paid  since  Mr.  Bennett  left  Europe,  with  interest  at 
£4  per  cent. 

The  present  claim  was  then  filed,  seeking  payment  of  the  insurance  monies  and 
bonuses,  or  in  the  alternative  the  repayment  of  all  the  premiums  which  had  been  paid 
from  the  beginning  upon  the  policies,  with  interest  at  £5  per  cent. 

The  aliove  facts  were  verified  by  affidavits,  and  affidavits  were  also  filed  in  support 
of  the  claim,  to  shew  that  the  head  office  at  Norwich  had  notice,  independently  of 
the  notice  given  to  their  local  agent,  that  Mr.  Bennett  was  residing  in  Canada.  By 
them  it  appeared  that  a  will  of  a  person  named  Younge,  who  died  in  Canada,  was 
produced  at  the  head  office,  and  appeared  to  have  been  attested  there  by  Mr.  Bennett, 
described  as  formerly  of  Kougham  ;  and  further,  that  in  1848,  the  secretary  of  the 
society  at  the  head  office  received  a  letter,  in  which  Mr.  Bennett  was  referred  to  as 
the  only  person  from  Bury  St.  Edmunds  whom  the  writer  knew  in  Canada. 

Mr.  Glasse  and  Mr.  Fooks  for  the  Plaintiff.  This  is  a  mutual  assurance  society, 
and  therefore  the  analogy  to  a  case  in  which  an  article  in  a  partnership  agreement 
has  been  deviated  from  by  common  consent  is  very  close,  and  notice  to  one  member 
is  notice  to  the  society.  With  regard  to  notice,  however,  it  is  not  necessary  to  resort 
to  that  argument.  Lockwood  and  Thompson  were  the  agents  of  the  company,  with 
re-[268]-ference  to  their  business  at  Bury  St.  Edmunds,  and  notice  to  them  was 
sufficient.  They  were  the  agents  through  whom  representations  were  made  to  the 
society,  and  the  Plaintiff"  was  entitled  to  assume  that  the  society  would  be  informed 
of  all  that  was  communicated  to  their  agents. 

Mr.  Malins  and  Mr.  Rogers  for  the  Defendant.  The  policies  became  void  by  the 
breach  of  the  condition  indorsed  upon  them,  and  could  only  have  been  again  entered 
into  by  the  as.sociation  itself,  or  some  person  having  authority  from  them.  Lockwood 
had  no  authority  to  grant  a  policy  in  contravention  of  the  rules  of  the  society.  He 
could  not  contract  so  as  to  bind  the  society  that  the  assured  might  leave  Europe,  and 
that  the  society  should  receive  premiums  adapted  to  a  residence  in  Europe  only.  In 
Acei/  V.  Fernie  (7  M.  &  W.  151),  the  Court  of  Exchequer  held,  that  the  agent  of  an 
insurance  office  had  no  authority  to  receive  the  premium  after  the  fifteen  daj's,  at  the 
expiration  of  which,  without  payment,  the  policy  was  to  l)e  avoided.  [The  Lord 
Ju.STiCE  Turner.  There  had  been  no  representations  in  that  case  by  the  agent  of 
the  office.]  [The  Lord  Justice  Knight  Bruce.  Here  the  agent  accepted  the 
premium.  If  he  had  not  done  so,  the  Plaintiff  might  have  gone  to  another  office, 
but  the  office  receives  the  money,  and  now  refuses  to  pay  the  insurance.]  Lockwood 
had  no  authority  to  make  such  a  representation.  He  was  the  agent  of  the  office  for 
the  purpose  of  receiving  premiums  which  ought  to  be  paid  on  the  conditions  expressed 

C.  XXIII. — 28* 


874  WING    V.    HARVEY  8  DE  O.  M.  &  G.  26». 

on  the  policy.  He  could  not  dispense  with  those  conditions,  nor  could  any  one 
reasonably  ascribe  to  him  such  an  authority.  Why  did  not  the  Plaintiff  inquire  at 
the  head  "office  !  The  only  difference  between  the  present  case  and  Aceij  v.  [269] 
Fank  is  as  to  the  event  on  which  the  policies  are  made  void.  The  principle  is  the 
same  in  both.  [The  Lokd  JrsTiCE  Knight  Biuce.  Suppose  the  agent  of  a  land- 
lord to  receive  rent,  after  observing  that  a  breach  of  covenant  had  been  committed, 
coulil  the  landlord  re-enter/]  Perhaps  not,  if  the  agent  was  an  authorized  land  agent, 
but  if  he  were  an  ordinary  farm  servant  he  could  not  be  supposed  to  have  authority 
to  waive  a  breach  of  covenant.  The  agent  here  could  not  bind  the  society  unless 
expressly  authorized  so  to  do.  [The  Lokd  JfsTiCE  Knight  Bruce.  How  was  the 
Plaintiff  to  know  the  limits  of  the  agent's  authority  I]  From  the  nature  of  his  duty, 
which  was  to  receive  premiums  according  to  the  contract.  It  could  not  be  presumed 
from  this  that  he  had  authority  to  vary  the  contract.  [The  Lokd  Justice  Knight 
Bruce.  Did  not  the  Plaintiff  pay  the  premiums  upon  the  condition  that  the  policies 
were  to  be  considered  as  valid  and  subsisting,  and  if  he  did  can  he  be  treated  as  if 
he  had  paid  unconditionally  1  How  can  he  be  reinstated  in  his  original  position,  the 
life  having  dropped?]  If  he  cannot  it  is  his  own  fault,  for  not  having  himself 
communicated  with  the  office  at  Norwich.  The  evidence  shews,  that  whenever  either 
he  or  his  solicitor  paid  the  premiums  it  was  with  a  doubt  whether  the  policies 
continued  valid,  and  the  covenants  in  the  annuity  deed  contemplate  the  payment  of 
larger  premiums  on  the  assured  going  out  of  Europe. 

Mr.  Glasse  was  not  called  upon  to  reply. 

The  Lokd  Justice  Knight  Bruce.  If  the  directors,  represented  by  the 
Defendant,  had  themselves  personally  received  the  premiums  which  Mr.  Lockwood 
received,  with  the  same  knowledge  that  he  had,  there  certainly  would  have  been  a 
waiver  of  the  forfeiture,  and  the  defence  in  this  case  would  have  been  in-[270]- 
effectual.  But  he  Avas  their  agent,  for  the  purpose  of  receiving  premiums  at  least 
on  subsisting  policies.  The  premiums  in  question  were  paid  to  him  on  the  faith  of 
the  policies  continuing  valid  and  effectual  notwithstanding  Mr.  Bennett's  departure 
for  Canada  and  residence  there,  a  faith  in  which  Mr.  Lockwood  knowingly  acquiesced, 
and  to  which  he  expressly  acceded.  The  premiums  thus  paid  having  been  trans- 
mitted by  Mr.  Lockwood  from  time  to  time  to  the  directors,  and  retained  Ijy  them 
without  objection,  I  think  that  whether  Mr.  Lockwood  informed  or  did  not  inform 
them  in  fact  of  the  true  state  of  circumstances  in  which  the  premiums  were  paid  to 
him,  the  directors  became  and  that  they  are,  as  between  them  and  the  Plaintiff',  as 
much  bound  as  if  he  had  paid  the  premiums  directly  to  themselves,  they  knowing  at 
the  time,  on  each  occasion,  the  place  of  Mr.  Bennett's  residence.  The  directors, 
taking  the  money,  were  and  are  precluded  from  saying  that  they  received  it  other- 
wise than  for  the  purpose  and  in  the  faith,  for  which,  and  in  which  Mr.  Wing 
expressly  paid  it.  If,  however,  it  were  important  for  any  purpose  of  this  suit  to 
determine  whether  it  ought  to  be  inferred,  that  the  directors  received  from  Mr. 
Lockwood  some  at  least  of  the  premium.?,  with  actual,  direct,  and  personal  notice  of 
Mr.  Bennett's  foreign  residence,  I  should  hold,  upon  the  materials  before  the  Court, 
an  affirmative  answer  to  be  the  correct  answer  to  that  question. 

It  is  unnecessary  to  refer  to  the  case  of  the  Duke  of  Beaufort  v.  Neeld  (2  CI.  & 
Fin.  -iS),  as  decided  by  the  House  of  Lords  I  think  in  1845,  though  perhaps  the 
principles  on  which  that  decision  proceeded  are  not  inapplicable  to  the  present 
controversy. 

[271]  The  Lord  Ju.stice  Turner.  In  this  case  Mr.  Lockwood,  and  afterwards 
his  successor  Mr.  Thompson,  were  beyond  all  doubt  the  agents  of  the  insurance  office 
to  receive  the  premiums  payable  upon  the  policies,  and  they  successively  did  receive 
those  premiums  upon  the  policies  during  the  whole  period  from  1835,  when  Mr. 
Bennett  went  to  Canada,  to  1849,  when  he  died.  The  premiums  were  received  with 
a  knowledge,  on  the  part  of  Mr.  Lockwood  and  Mr.  Thompson,  that  the  payments 
were  made  by  Mr.  Wing  upon  the  faith  of  the  policies  being  subsisting  policies  and 
valid,  notwithstanding  the  absence  of  Mr.  Bennett  beyond  the  limits  of  Europe,  and 
the  society  or  their  officers  received  those  premiums  without  objection.  It  has  been 
said,  however,  that  the  office  so  received  them  without  having  notice  of  Mr.  Bennett's 
residence  beyond  the  prescribed  limits.  Now  if  it  was  material  to  decide  that 
question  of  fact,  I  should  hold,  upon  the  affidavits  before  us,  that  the  office  was 
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affected  with  notice  of  the  absence  of  Mr.  Bennett  beyond  the  boundaries  limited  by 
the  policies.  I  think  it,  however,  immaterial  to  determine  that  (|uestion.  The  ottice 
undoubtedly  received  the  money  from  their  agents  to  whom  it  had  been  paid  upon 
express  terms  and  conditions,  and  the  office,  having  held  out  Mr.  Lockwood  and  Mr. 
Thompson  to  the  world  as  their  agents  for  the  purpose  of  receiving  the  premiums,  I 
think  it  became  the  duty  of  Mr.  Lockwood  and  Mr.  Thompson,  and  not  that  of  the 
Plaintiff,  to  communicate  to  the  head  office  at  Norwich  the  circumstances  under  which 
those  premiums  had  been  paid  to  and  received  by  them,  and  the  repre.sentations 
which  were  made  on  the  occasions  of  such  payments  and  receipts.  Upon  these 
grounds  my  opinion  is,  that  these  policies  must  be  considered  to  have  been  continuing 
policies,  and  that  this  claim  must  therefore  be  allowed. 

[272]     Robinson  v.  Lowater.     Before  the  Lords  Justices.     Ajnil  22,  25,  27,  1854. 

[S.  C.  17  Beav.  592  ;  23  L.  J.  Ch.  641  ;  18  Jur.  363.     Questioned,  Cook  v.  Dawson, 
1861,  30  L.  J.  Ch.  360;  Corser  v.  Cartwrlght,  1875,  L.  R.  7  H.  L.  741.] 

A  testator  devised  lands  for  life,  with  contingent  remainders  over,  and  then  devised 
other  lands  to  another  tenant  for  life,  with  contingent  remainders  over,  and  charged 
the  latter  lands  with  the  payment  of  a  mortgage  on  the  former  lands,  and  also 
with  his  debts  generally,  but  gave  no  express  power  of  sale.  Held,  that  the 
executor  took  a  power  of  sale  by  implication,  and  that  after  a  sale  of  the  latter 
lands  by  the  executor,  the  devisees  of  the  former  had  no  equity  against  the 
purchaser  in  respect  of  the  charge  of  the  mortgage  debt. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls,  holding  that  the 
executors  of  a  testator  named  Richard  Sulley  had  power  to  sell  an  estate  situate 
in  the  Sandfield,  at  Nottingham,  and  to  give  a  valid  receipt  to  the  purchaser. 

By  the  will,  which  was  dated  the  11th  of  June  1817,  the  testator  devised  three 
messuages  situate  in  Rutland  Place,  Nottingham,  and  also  four  messuages  .situate  in 
Knotted  Alley,  Nottingham,  to  the  use  of  his  daughter  Elizabeth,  for  her  life,  with 
remainder  to  the  use  of  all  and  every  her  children  which  should  be  living  at  her 
death,  and  of  their  respective  heirs  and  assigns  for  ever,  as  tenants  in  common,  with 
a  gift  over,  in  case  his  said  daughter  should  die  without  leaving  issue.  The  testator 
also  devised  certain  messuages  in  Nottingham,  and  two  closes  in  the  Sandfield  at 
Nottingham,  to  the  use  of  his  son  Richard  Sulley,  for  life,  with  remainder  to  the  use 
of  his  children  who  should  be  living  at  his  decease,  as  tenants  in  common,  with  a 
limitation  in  the  event  of  that  remainder  not  taking  effect.  And  he  gave,  devised 
and  bequeathed  all  his  hereditaments  and  real  estate,  and  shares  of  hereditaments 
and  real  estate,  situate  and  being  at  Arnold,  in  the  county  of  Nottingham,  and  all 
other  his  real  estate  whatsoever  and  wheresoever,  and  all  his  ready  money  and 
securities  for  money  (except  for  what  his  son-in-law  John  Parr  might  owe  him  at  his 
decease),  household  goods  and  furniture,  twist-net  machines,  chattels,  personal  estate, 
credits  and  effects,  of  what  nature  or  kind  soever,  which  he  might  die  possessed  [273] 
of,  unto  and  to  the  use  of  his  son  Richard  Sulley,  and  of  his  heirs,  executors,  admini- 
strators and  assigns  for  ever,  subject  nevertheless,  and  he  thereby  charged  the  .same 
with  and  to  the  payment  of  the  sum  of  £200  owing  to  Mrs.  Sarah  Waplington  on 
mortgage  of  his  messuages  so  devised  to  his  daughter  Elizabeth  Sulley  as  aforesaid, 
and  of  the  legacies  therein  mentioned,  and  with  and  to  the  payment  of  his  just  debts 
and  funeral  and  testamentary  expenses.  But  if  his  .said  premises  at  Arnold,  and  his 
said  personal  estate,  should  not  be  sufficient  for  that  purpose,  then  he  thereby  charged 
his  two  closes  in  the  Sandfield  at  Nottingham  aforesaid  with  the  payment  of  such 
deliciency  ;  and  he  appointed  his  .son  Richard  Sulley  sole  executor  of  his  will. 

The  testator,  by  a  codicil  to  his  will,  revoked  the  devise  of  the  real  estate  at 
Arnold  to  his  son  Richard  Sulley.  He  died  in  July  1819,  and  his  will  was  proved  by 
his  son  Richard  Sulley,  who  exhausted  the  personal  estate  in  payment  of  the  testator's 
funeral  and  testamentary  expenses  and  debts,  except  the  mortgage  debt  due  to  Sarah 
Waplington. 

He  also  sold  the  two  closes  in  the  Sandfield   to  a  purchaser  named  Nathaniel 
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Siilley,  ill  whom  an  outstanding  legal  estate  in  fee-simple  in  them  had  been  and 
continued  vested  as  a  trustee  for  the  testator  and  his  heirs.  The  purchaser  had 
notice  of  the  will. 

The  Plaintiffs,  whu  were  entitled  under  the  will  to  the  estate  mortgaged  to  Mrs. 
Waplington,  instituted  the  present  suit  against  the  persons  who  were  entitled  to  the 
closes  in  the  SandfieM,  and  whu  claimed  under  Nathaniel  Sulley,  praj-ing  by  their 
bill  that  the  Defendants  might  pay  the  mortgage  debt  secured  on  the  estate  devised  to 
[274]  Klizabeth,  or  otherwise  that"  the  .Sandfield  closes  might  be  sold,  and  the  proceeds 
applied  in  such  paj'ment. 

The  cause  came  on  to  be  heard  on  a  motion  for  decree.  The  Master  of  the  Rolls- 
dismissed  the  bill.     The  Plaintiffs  appealed. 

The  case  is  reported  below  in  the  17th  Volume  of  Mr.  Beavan's  Reports 
(page  592). 

Mr.  Craig  and  Mr.  Batten,  in  support  of  the  appeal.  This  is  not  a  case  in  which 
the  executor  had  a  power  to  sell.  It  is  true,  that  under  a  direction  in  a  will  that 
land  shall  be  sold  for  payment  of  debts,  without  saying  by  whom,  the  executor  takes 
a  power  of  sale  l)y  implication  ;  but  that  has  never  been  extended  to  a  case  where 
there  is  no  direction  to  sell,  butmeiely  a  charge  of  debts.  In  Gosling  v.  Carter  (1  Coll. 
630),  one  of  your  Lordships  held  it  to  be  a  question  of  intention,  to  be  collected 
from  the  whole  will,  whether  the  executor  took  such  a  power.  Here  the  limitations 
of  the  estates  render  such  an  intention  extremely  improbable.  In  Fmies  v.  Peacock 
(II  M.  &  W.  630-637),  the  Lord  Chief  Baron  said,  "It  appears  to  me,  upon  the 
authority  of  the  cases  cited,  that  where  a  power  is  given  to  sell  property  for  the 
purpose  of  either  paying  debts  or  legacies,  or  of  converting  them  into  a  residuary 
fund,  that  power  must  from  its  nature  belong  to  the  executors.  The  estate  no  doubt, 
in  point  of  law,  descends  to  the  heir  at  law,  subject  to  the  power  to  sell ;  but  the 
heir  at  law  is  not  bound  to  make  any  distribution ;  that  is  the  duty  of  the 
executors." 

The  point  has  indeed  been  settled  by  the  recent  case  [275]  of  Doe  d.  Jones  v. 
Hughes  (6  Exch.  223).  In  that  case  a  testator  had  by  his  will  charged  all  his  real 
and  personal  estate  with  paj'ment  of  his  debts,  and  died  intestate  as  to  one  estate  :  it 
was  held,  that  this  estate  descended  to  the  heir,  subject  to  a  charge  which  could  only 
be  enforced  in  equity,  and  that  the  executrix  had  no  implied  power  to  sell  or 
mortgage  it  for  the  payment  of  the  debts.  [The  Lord  Justice  Knight  Bri'CE. 
Does  that  case  deal  with  anything  beyond  the  question  of  the  legal  estate  ?  Can  it 
govern  the  present,  which  is  an  application  to  the  Court  of  Equity  to  give  effect  to  a 
charge  1]  The  question  in  the  present  case  is  as  to  the  power  of  the  executor  to  sell, 
and  is  not,  we  submit,  one  on  which  equity  can  differ  from  law.  A  power  of  sale  has 
never  been  held  to  be  implied  in  equitj'  where  it  would  not  be  at  law.  [The  LorD' 
Justice  Turner.  Does  a  charge  of  debts  amount  to  a  direction  to  institute  a 
Chancery  suit  ?  Would  not  that  consequence  follow  from  holding  that  the  executor 
could  not  sell  ?]  The  same  question  may  be  asked  with  reference  to  the  Act  of 
Parliament  making  real  estates  assets  for  payment  of  debts.  [The  Lord  Justice 
Turner.  But  must  not  the  testator  be  taken  to  have  intended  to  do  something  more 
than  would  have  been  done  by  the  law  in  the  absence  of  any  direction  T\  [The  Lord 
Ju.STiCE  Knight  Bruce  referred  to  Shaw  v.  Bmrer  (1  Keen,  5.59).]  All  that  was 
held  in  that  ca.se  was,  that  the  executor,  with  the  trustee,  who  had  the  legal  estate  in 
fee,  could  make  a  title :  not  that  the  executor  could  sell  alone.  On  Shaw  v.  Borrer 
being  cited  in  Doe  d.  Jones  v.  Hughes,  Baron  Parke  said,  "Those  cases  only  shew,  that 
where  there  is  a  devise  to  certain  persons  for  the  fiayment  of  debts,  that  imports  a 
trust  in  those  persons  to  raise  money  to  pay  debts ;  but  is  there  any  authorit}^  that  a 
charge,  simpliciter',  on  lands  in  the  [276]  hands  of  the  heir  gives  the  executor  power 
to  sell  the  lands  for  the  payment  of  the  debts  ? "  This  question  shews,  that  in  the 
opinion  of  the  learned  Judge  an  executor  would  not  have  such  a  power.  A  charge 
of  debts  cannot  be  held  equivalent  to  a  trust  for  sale  consistently  with  the  well- 
e.stablished  distinction  between  properties  subject  to  the  one  and  the  other  in  the 
administration  of  assets  ;  according  to  which,  the  one  is  applicable  after,  and  the 
other  before  descended  estates. 

They  also  referred  to  and  commented  upon  Bafewan  v.  Bafeman  (1  Atk.  421), 
GasMl  v.  Hough  (referred  to  3  Ves.   110),  Anmymmis  (Dyer,  371,  b.),  Harmood  v. 
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Oglander  (6  Ves.  199),  Pierce  v.  Scott  (1  Y.  &  C.  (Exch.),  257),  Lhiid  v.  Baldwin  (1  Ves. 
sen.  173),  Ball  v.  Harris  (i  Myl.  &  Cr.  264),  Siidgen,  Vend.  andPurch.  (page  847). 

Mr.  Daniell  and  Mr.  J.  T.  Humphreys,  for  the  Uespondonts,  were  not  called  upon. 

The  Lord  Justice  KNicmr  Bruce.  According  to  the  true  con.struction  of  the 
will  before  us,  I  think  that  the  Sandfield  closes  were  well  and  ett'ectually  .sold  in  the 
circumstances  and  manner  in  which  they  were  sold,  a  statement  in  which  I  mean  to 
include  a  declaration  of  opinion  that  the  receipt  given  for  the  purcha.se-money  was  an 
effectual  receipt.  I  consider  the  conclusion  of  the  Master  of  the  Rolls  the  correct 
conclusion,  and  that  the  appeal  motion  ought  to  be  refused,  with  costs. 

The  Lord  Justice  Turner.  The  testator  has  in  effect  directed  that  the 
■deficiency  [277]  of  his  personal  estate  for  the  payment  of  his  debts  shall  be  raised  out 
of  the  Sandfield  estate  ;  for  it  cannot  be  said  that  the  direction  which  charges  the 
estate  with  that  deficiency  does  not  amount  to  a  direction  that  the  deficiency  shall  be 
raised  and  paid  out  of  the  estate.  The  question  then  is,  how  and  by  whom  the 
money  was  to  be  rai.sed.  The  purpose  for  which  it  was  to  be  raised  being  to  pay  the 
debts,  it  must  have  been  in  the  contemplation  of  the  testator  that  it  would  have  to  be 
raised  immediately,  but  no  power  is  given  to  the  devisees  to  raise  it ;  and  the  will, 
containing  a  devise  of  a  life  estate,  with  contingent  remainders  over,  it  is  impossible 
that  during  the  subsistence  of  those  contingent  remainders  the  devisees  could  them- 
selves raise  it.  On  the  face  of  this  will,  therefore,  it  was  not  the  intention  of  the 
testator  that  the  money  should  be  raised  by  the  devisees.  Then  who  was  to  raise  it  ? 
Surely  the  persons  who  would  have  to  apply  the  fund.  It  seems  to  me,  therefore, 
upon  the  whole  scope  of  this  will,  without  reference  to  the  cases  decided  upon  the 
subject,  that  in  this  case,  at  least,  it  was  the  intention  of  the  testator  that  the  money 
should  be  raised  by  the  executor :  and  if  by  the  executor,  then  the  executor  must  be 
considered  as  invested  with  all  the  powers  necessary  to  raise  it.  I  think  there  is 
aluindant  reason  for  the  conclusion  at  which  the  Master  of  the  Rolls  has  arrived  in 
this  case.     The  appeal  must  be  dismissed,  with  costs. 

[278]     M'CoRMiCK  V.  Garnett.     Before  the  Lords  Justices.     J/a// 2,  1854. 

"Where  a  husband  and  wife  are  domiciled  in  Scotland,  in  which  country  a  wife  has  no 

equity  to  a  settlement,  the  Court  here  will  order  payment  of  the  wife's  legacy  to 

an  assignee  of  the  husband. 
A  question  of  foreign  law,  being  one  of  fact,  must  be  decided    in  each  cause   on 

evidence  adduced  in  it,  and  not  by  a  decision  or  on  evidence  adduced  in  another 

case,  although  similarly  circumstanced. 

This  was  a  petition  of  appeal  from  a  decree  of  the  Vice-Chancellor  Stuart. 

The  suit  was  one  for  the  administration  of  the  estate  of  a  testator  named  William 
M'Cormick,  who  by  his  will  bequeathed  a  legacy  in  the  following  words  : — "  I  bequeath 
to  Mary  Macdonakl,  wife  of  John  Macdonald,  of  Ben  Nevis,  North  Britain,  distiller, 
£500  sterling." 

The  legatee  and  her  husband  were  both  domiciled  in  Scotland,  and  the  husband 
had  assigned  the  legacy. 

The  accounts  of  debts  and  legacies  having  been  taken,  the  cause  was  heard  on 
further  directions  before  the  Vice-Chancellor,  on  the  28th  of  Februaiy  1854,  when  the 
legatee  and  her  husband  and  the  assignee  appeared  without  petition,  and  asked  that 
the  legacy  might  be  ordered  to  be  paid  to  the  assignee. 

The  Vice-Chancellor  directed  that  a  sum  of  Bank  annuities,  equal  in  value  to  one 
moiet}'  of  the  sum  due  for  principal  and  interest,  in  respect  of  the  legacy,  should  be 
carried  over  to  a  separate  account,  intituled  "  The  Account  of  Mary  Macdonald  and 
her  Children,"  and  directed  the  dividends  to  be  paid  to  her  on  her  sole  receipt,  and 
for  her  separate  u.se,  during  her  life  or  until  further  order,  with  liberty  to  apply  on 
her  death,  and  he  directed  that  the  other  moiety,  after  deducting  thereout  the  debt 
of  £200,  in  respect  of  which  the  set-off  was  claimed  by  the  executors,  should  be  paid 
to  William  Macdonald. 

[279]  The  husband  and  wife  and  assignee,  who  were  not  parties  to  the  suit, 
appealed,    having   obtained    leave    for  that  purpose.     In  support  of  the  appeal  an 
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•iffiflavit  was  filed  of  there  ha\  ing  been  no  settlement,  or  agreement  for  a  settlement, 
(if  the  fund  in  (|uestioii.  An  opinion  was  also  produced  of  a  Scotch  advocate  (which 
was  stated  to  have  been  acted  on  in  another  cause,  but  was  not  verified  in  this),  to 
the  effect  that,  according  to  Scotch  law,  an  assignee,  in  such  circumstances,  was 
alisolutely  entitled  to  the  wliole  fund. 

Mr.  Craig  and  Mr.  Kenshaw,  for  the  husband  and  the  assignee,  and  Mr.  Dauney 
for  the  wife,  said  that  the  point  had  been  decided  recently  by  the  Vice-Chancellor 
Kiiidersle}',  in  an  unreported  case  of  Lmvi'  v.  Siinth,  where  the  wife  of  a  domiciled 
Scotchman  was  held  to  have  no  equity  to  a  settlement. 

They  also  referred  to  Sawer  v.  SInite  (Anst.  63)  ;  CaiiqMl  v.  French  (3  Ves.  321)  ; 
Dues  v.  Smith  (Jae.  544),  and  Anstnither  v.  Adair  (2  Myl.  &  K.  513). 

Mr.  Cairns,  for  the  Plaintiff,  offered  no  opposition. 

TnKiK  LoKDSHir.s  said  that,  in  strictness,  as  the  Petitioners  weie  not  parties  to 
the  administration  suit,  the  proper  form  of  decree  would  have  been  to  carry  over 
this  particular  fund  to  a  separate  account  of  the  husband  and  wife,  but  that  on 
proper  evidence  being  adduced  in  this  cause  as  to  the  law  of  Scotland,  their  Lordships 
would  order  the  payment  to  be  made  as  sought.  A  question  of  Scotch  law  being 
one  of  fact,  was  not  to  be  decided  b}'  authority,  but  by  evidence  in  each  cause. 

[280]  An  opinion,  verified  by  affidavit,  was  produced,  and  thereupon  an  order 
was  made  for  paj'ment  to  the  assignee. 

[280]  In  the  Matter  of  The  10  &  11  Vict.  c.  96  ;  and  in  the  Matter  of  The  Trusts 
OF  A  Legacy  Bequeathed  by  the  Will  of  Peter  Thompson  the  Elder. 
E.r  jmrte  James  Tunstall  and  Anthony  Tunstall.  Before  the  Lords  Justices. 
Mai/  8,  1854. 

[See  In  re  Lucas's  Will,  1880,  81,  17  Ch.  D.  793.] 

A  testator  bequeathed  a  sum  of  stock  in  trust  for  a  daughter  for  life,  and  in  case 
there  should  be  no  child  of  the  daughter  living  at  her  decease,  or  being  such,  they 
should  all  die  under  twenty-one,  then  the  testator  bequeathed  the  stock  unto  all 
and  every  his  childien  then  living,  and  the  child  or  children  of  such  of  his  said 
children  as  should  be  then  dead  in  equal  shares,  but  so  that  such  his  grandchildren 
should  only  have  among  them  such  share  as  their  parents  would  respectively  have 
been  entitled  to  in  ca.se  they  had  been  then  living.  Held,  that  children  of  a  child 
of  the  testator,  known  by  him  to  be  dead  at  the  date  of  the  will,  did  not  take  any 
interest. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood  on  a  petition 
under  the  above  Act. 

Peter  Thompson  the  elder,  by  his  will  dated  the  22d  of  February  1837, 
bequeathed  to  trustees  £15,000  three  per  cents,  in  trust  to  pay  the  dividends  and 
proceeds  unto  his  daughter,  Elizabeth  Sutton,  for  her  life,  or  until  she  should  assign, 
incumber  or  anticipate  the  same,  for  her  separate  use,  and  after  the  decease  of 
Elizabeth  Sutton,  or  if  she  should  sell,  assign,  incumber  or  anticipate  the  dividends, 
upon  trust  to  tran.sfer  the  capital  amongst  all  her  children,  to  be  equally  divided 
between  them,  the  shares  of  the  children  to  be  transferable  at  their  respective  ages 
of  twenty-one  years  ;  and  the  testator  declared  that  if  any  such  children  should  die 
under  twenty-one,  the  share  of  him,  her  or  them  so  dying  should  go  to  the  survivor 
or  survivors  of  them  at  such  [281]  time  as  his,  her  or  their  respective  original  share 
or  shares  should  become  payable. 

The  will  then  proceeded  thus  : — "And  in  case  there  shall  be  no  child  or  children 
of  my  .said  daughter  living  at  the  time  of  her  decease,  or  of  any  sale,  assignment,  or 
incumbrance  or  anticipation  by  her,  or  being  any  they  shall"  die  under  "the  age  of 
twenty-one  years,  then  I  give  and  bequeath  the  said  sum  of  £15,000  three  per  cent. 
Bank  Keduced  annuities  unto  all  and  every  my  children  then  living,  and  the  child 
or  children  of  such  of  my  said  children  as  shall  be  then  dead,  in  equal  shares  and 
proportions,  but  so  that  such  my  grandchildren  shall  only  have  and  be  entitled 
among  them  to  such  share  or  shares  as  their  parent  or  parents  would  respectively 
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have  been  entitled  to  in  ease  they  had  been  then  living."  And  the  testator 
bequeathed  to  the  same  trustees  the  further  sum  of  £10,000  three  per  cents,  upon 
and  for  the  same  trusts,  intents  and  purposes,  and  subject  to  the  like  restrictions 
and  limitations  in  favour  and  for  the  benefit  of  his  daughter  Griscilla  Ann  Rachel 
Metcalf,  widow,  and  her  i.ssue  ;  and  in  default  of  issue,  for  the  benefit  of  the 
testator's  children  and  their  issue,  as  were  thereinbefore  expressed  and  declared 
of  and  concerning  the  said  sum  of  £15,000  three  per  cent.  Keduced  annuities 
bequeathed  for  the  benefit  of  Mrs.  Sutton  and  her  issue  ;  and  in  default  of  i.ssue,  in 
favour  of  the  testator's  other  children  and  their  issue,  or  as  near  thereto  as  the  deaths 
of  persons  and  other  circumstances  would  admit. 

At  the  dates  of  the  will  and  of  his  death  the  testator  had  only  five  children,  but 
had  had  three  other  children,  of  whom  one  was  Mary  Ann  Tunstall. 

Mary  Ann  Tunstall  left  issue  her  surviving  three  children,  the  Petitioners  and 
Peter  Edward  Tunstall,  [282]  and  the  question  was,  whether  they  were  entitled  to 
participate  in  the  legacy  bequeathed  in  favour  of  Mrs.  Metcalf  for  life,  she  having 
survived  the  testator  and  died  in  April  1853,  without  ever  having  had  any  issue. 

The  Vice-Chancellor  made  an  order,  declaring  that,  according  to  the  true  con- 
struction of  the  will,  the  children  of  children  of  the  testator,  who  died  before  the 
date  of  the  will,  took  no  interest  in  the  £10,000  Reduced  annuities,  and  that  in  the 
events  which  had  happened  that  sum  was  divisible  between  the  four  children  of  the 
testator,  who  were  living  at  the  death  of  Mrs.  Metcalf. 

From  this  decision  one  of  the  Petitioners  appealed. 

Mr.  Walker,  Mr.  Amphlett  and  Mr.  Haynes,  in  support  of  the  appeal.  They 
referred  to  Christopherson  v.  Nai/lor  (1  Mer.  320) ;  Butter  v.  Ommanei/  (4  Russ.  70) ; 
JFauqh  v.  Waugh  (2  Myl.  &  K.  41) ;  Thmnhill  v.  Thomhill  (4  Madd.  377) ;  Smith  v. 
Smith  (8  Sim.  353);  Le  Jexme  v.  Le  Jeune  (2  Keen,  701);  Behb  v.  Bechvith  (2  Beav. 
308)  ;  Ti/therhigh  v.  Harhen  (6  Sim.  329) ;  GasMl  v.  Holmes  (3  Hare,  438) ;  Giles  v.  Giles 
(8  Sim.  360) ;  Jams  v.  Pmd  (9  Sim.  549) ;  Borni  v.  Cornfarth  (2  Ves.  sen.  277) ;  Clay  v. 
Penninr/tan  (7  Sim.  370) ;  and  contended  that  the  word  "  said  "  did  not  confine  the 
description  of  children  to  those  living  at  the  date  of  the  will,  but  that  the  words 
"  said  children  "  must  mean  the  testator's  children  generally,  there  being  nothing  to 
confine  its  import,  and  the  probability  being  that  the  testator  did  not  intend  to 
exclude  any  grandchild  whose  parent  was  dead  at  the  period  of  distribution. 

[283]  Mr.  Chandless,  Mr.  Sidebottom,  Mr.  Haldane  and  Mr.  Selwyn,  were  for 
the  Respondents. 

The  Lord  Justice  Knight  Bruce.  But  that  the  learned  Judge  before  whom 
this  cau.se  came  originally,  and  to  whose  opinion  so  much  weight  ought  to  be  given, 
considered  the  point  doubtful,  I  confess  that  I  should  have  thought  the  case  a  clear 
one  ;  I  agree  with  the  decision. 

The  Lord  Justice  Turner.  The  question  whether  the  children  of  a  child  of 
the  testator,  known  to  him  to  be  dead  at  the  date  of  his  will,  is  entitled  under  this 
bequest,  "  to  the  issue  of  such  of  them  as  shall  be  then  dead."  In  Ti/therkirih  v. 
Harhen  (6  Sim.  329),  the  gift  was  not  to  the  testator's  children,  but  to  children,  some 
of  whom  might  come  into  existence  after  the  testator's  death.  I  think  the  Appellant 
not  entitled,  but  the  state  of  the  authority  has  left  such  questions  in  some  difficulty. 

Appeal  dismissed  without  costs. 

[284]  In  the  Matter  of  Cameron's  Coalbrook  Steam  Coal,  and  Swansea  and 
LouoHER  Railway  Company,  and  in  the  Matter  of  The  Joint  Stock  Com- 
panies Winding-up  Acts,  1848  and  1849.  Bennett's  Case.  Before  the 
Lords  Justices.     April  29,  May  1,  2,  5,  11,  1854. 

[S.  C.  18  Beav.  339 ;  24  L.  J.  Ch.  130.] 

The  deed  of  settlement  of  a  joint  stock  company  provided  for  the  transfer  of  shares, 
with  the  approbation  of  the  directors.  Some  of  the  shareholders  threatened  to 
take  proceedings  to  set  aside  a  purchase  and  lease  for  fraud,  whereupon  the 
directors  agreed  with  them  that  they  should  be  allowed  to  transfer  their  shares 
on  payment  to  the  company  of  a  sum,  out  of  which  a  claim  of  one  of  the  directors 
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against  tlie  company  should  be  satisfied.  The  money  was  paid  and  the  claim 
satisfied  out  of  it,  and  the  shares  transferred  to  nominees  of  the  directors  for  a 
nominal  consideration.  Held,  that  the  transaction  was  inconsistent  with  the  duty 
and  beyond  the  power  of  the  directors,  and  that  the  shareholders  were,  notwith- 
standing the  transfer,  properly  placed  on  the  list  of  contributories  under  the 
AVinding-up  Acts. 
Directors  of  joint  stock  companies  are  in  a  sense  trustees. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls,  refusing  a 
motion,  made  on  behalf  of  the  Appellant,  to  remove  his  name  from  the  list  of  con- 
tributories of  the  above  company. 

The  case  is  reported  in  the  18th  Volume  of  Mr.  Beavan's  Reports  (page  339), 
where  the  facts  are  fully  stated.  The  following  summary  of  them  is  transposed  to 
this  place  from  the  commencement  of  Lord  Justice  Turner's  judgment: — 

The  company  was  formed  in  the  year  1845,  for  the  purpose  of  working  some  coal 
mines  uiuler  the  estate  of  Colonel  Cameron.  A  lease  of  the  mines  had  been 
previously  granted  to  William  Booth  Cameron,  one  of  the  sons  of  Colonel  Cameron. 
By  an  indenture  of  the  14th  of  November  1845,  the  company  agreed  to  purchase  the 
[285]  interest  of  William  Booth  Cameron  under  this  lease  for  £150,000,  and  the 
lease  having  been  surrendered,  the  company  became  lessees  of  the  mines  under 
Colonel  Cameron  for  a  long  term  of  years. 

By  the  company's  deed  of  settlement,  the  capital  was  to  be  £200,000,  divided  into 
20,000  shares  of  £10  each ;  7000  of  which  were  taken  by  W^  B.  Cameron  in  part  of 
the  purchase-mone}'.     The  following  were  the  material  articles  of  the  deed  : — 

"  48.  That  the  board  of  directors  shall  carry  into  effect  the  objects  and  purposes 
of  the  company  as  herein  set  forth,  and  also  carry  into  effect  the  provisions  of  the 
said  hereinbefore  recited  indenture  of  the  14th  November  instant,  and  in  accordance 
therewith  pay  or  cause  to  be  paid  to  the  said  W.  B.  J.  P.  Cameron,  his  executors, 
administrators  or  assigns,  the  residue  of  the  said  sum  of  £150,000  in  the  manner 
therein  mentioned,  and  shall  from  time  to  time  purchase  in  fee-simple,  or  for  any  less 
estate,  or  take  upon  lease,  or  otherwise  procure,  any  such  messuages,  tenements,  lands, 
hereditaments  and  premises,  with  their  appurtenances,  as  thej'  shall  from  time  to 
time  think  necessary  for  carrying  out  the  objects  and  purposes  of  the  company,  and 
shall  also  at  any  time  or  times  hereafter  sell,  let,  demise,  or  exchange  all  or  any  part 
or  parts  of  such  messuages,  tenements,  land.s,  hereditaments,  and  premises,  or  of  the 
messuages,  tenements,  land.s,  hereditaments  and  premises  of  which  the  company  are 
now  possessed  or  entitled  to  the  possession  of  under  and  by  virtue  of  the  indenture 
of  this  date  hereinbefore  recited,  as  shall  not  be  required  by  them  for  the  purposes  of 
the  company  ;  and  shall  receive  and  give  discharges  for  all  monies  to  arise  from  the 
sale  or  exchange  or  other  dealings  with  such  messuages,  tenements,  lands,  heredita- 
ments and  premises,  or  any  of  them,  or  any  part  or  parts  [286]  thereof ;  and  may 
also  from  time  to  time  enter  into  all  such  contracts,  and  may  purchase  or  hire  all 
such  machinery,  engines,  carts,  carriages,  horses,  and  other  articles  as  may  be  requisite 
for  working  of  the  said  mines  and  collieries,  and  for  the  construction  and  maintenance 
of  the  said  railway,  and  any  other  branch  or  branches  to  be  made  in  connection  there- 
with ;  and  shall  also  from  time  to  time  enter  into  all  such  contracts  and  agreements 
for  the  working  and  carrying  on  the  said  mines  and  collieries,  and  for  the  sale  or 
vend  of  coal,  coke,  culm,  ironstone,  iron  ore,  lead,  tin,  copper,  manganese,  fireclay 
and  other  mines,  metals,  minerals  and  ores  to  be  gotten,  raised  or  made  from  the 
same,  and  also  for  the  use  of  the  said  railway  and  branches  thereof,  and  of  the 
carriages,  locomotive  or  other  power  employed  in  carrying  on  the  traffic  thereon 
respectively  ;  and  shall  also  maintain  such  carriages  or  other  locomotive  power  for 
the  conveyance  of  goods  and  passengers  thereon  respectively  ;  and  shall  do  all  acts, 
matters  and  things  in  their  discretion,  and  in  such  manner  as  shall  appear  to  them 
most  expedient  and  beneficial  for  the  company." 

"108.  That  the  holder  of  any  share  or  shares  in  the  capital  of  the  company, 
whether  such  holder  shall  be  a  co-partner,  or  the  husband,  executor,  administrator, 
or  the  assignee  of  any  female  deceased,  bankrupt  or  insolvent  co-partner,  shall  be  at 
liberty  to  procure  some  other  person  or  persons  to  become  a  co-partner  or  co-partners 
in  respect  of  all  or  any  of  the  shares  held  by  him  or  her,  on  which  share  or  shares  no 
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arrear  of  instalments  shall  be  due  and  unpaid,  or  to  sell  his  oi'  her  share  or  shares 
to  the  company." 

"  109.  That  whenever  any  such  holder  or  holders  shall  have  procured  some  other 
person  or  persons  to  become  a  co-partner  or  co-partners  in  respect  of  all  or  any  of  the 
[287]  shares  held  by  him,  her  or  them  in  the  capital  of  the  company,  he,  she,  or  they 
shall  give  notice  in  writing  to  the  board  of  directors  at  the  office  of  the  company  in 
London,  and  shall  describe  in  such  notice  the  name  and  residence  of  the  proposed 
co-partner  or  co-partners,  and  the  number  or  numbers  of  the  share  or  shares  in  respect 
of  which  he,  she  or  they  shall  have  procured  such  person  or  persons  to  become  a 
co-partner  or  co-partners  ;  provided  that  no  such  holder  or  holders  shall  be  entitled 
to  procure  any  other  person  or  persons  to  become  a  co-partner  or  co-partners  in 
respect  of  all  or  any  of  the  shares  held  by  him,  her  or  them,  unless  or  until  such 
holder  or  holders  shall,  to  the  satisfaction  of  the  board  of  directors,  settle  and  close 
all  outstanding  or  unsettled  accounts  or  liabilities  whatsoever  between  himself,  her- 
self, or  themselves  and  the  company." 

"110.  That  whenever  the  holder  or  holders  of  any  share  or  shaies  shall  be 
desirous  of  selling  to  the  company  any  share  or  shares  in  the  capital  of  the  company, 
and  shall  give  such  notice  in  writing  to  the  solicitor  of  the  company  of  his  or  her  or 
their  desire  as  herein  provided  for,  it  shall  be  lawful  for  the  board  of  directors,  with 
the  authority  and  sanction  of  a  general  meeting  of  the  co-partners  duly  convened,  to 
purchase  out  of  the  funds  or  property  of  the  company  for  the  benefit  of  the  co- 
partners, and  in  the  name  of  the  company,  at  such  price  or  prices  as  the  board  of 
directors  shall  deem  fair  and  reasonable,  all  or  any  of  the  share  or  shares  which  the 
holder  or  holders  giving  such  notice  shall  be  desirous  of  selling  ;  and  immediately  on 
the  completion  of  such  purchase  the  board  of  directors  shall  cause  such  entry,  erasure 
or  other  alteration  in  the  share  register  book  as  they  shall  think  fit,  for  the  purpose 
of  making  it  appear  thereon  that  such  holder  or  holders  is  or  are  no  longer  entitled 
to  such  share  or  shares,  and,  after  such  entry,  [288]  erasure  or  other  alteration  shall 
have  been  made,  the  board  of  directors  shall  at  any  time,  on  the  requisition  of  such 
holder  or  any  one  or  more  of  such  holders,  and  at  his,  her  or  their  expense,  deliver  to 
him,  her  or  them  a  certificate  in  writing  signed  by  one  or  more  of  the  directors  of 
such  entry,  erasure  or  other  alteration." 

"117.  That  whenever  siich  notice  as  herein  mentioned  by  any  holder  of  any 
share  or  shares  in  the  capital  of  the  company,  being  the  husband  of  the  female  co- 
partner, or  any  executor  or  administrator  of  a  deceased  co-partner  desirous  of 
becoming,  or  having  procured  some  person  or  persons  to  become  a  co-partner  or 
co-partners  in  respect  of  all  or  any  of  the  shares  held  by  him  or  her  in  any  of  those 
capacities,  or  by  any  holders,  being  the  assignees  of  a  bankrupt  or  insolvent  co- 
partner, having  procured  some  person  or  persons  to  become  a  co-partner  or 
co-partners  in  respect  of  all  or  any  of  the  shares  held  by  them  in  that  capacity,  or 
by  anv  holder,  being  a  co-partner,  having  procured  some  person  or  persons  to  become 
a  co-partner  or  co-partners  in  respect  of  all  or  any  of  the  shares  held  by  him  or  her, 
shall  have  been  left  at  the  office  of  the  company  of  the  board  of  directors,  or  in  the 
interval  of  their  meeting,  the  secretary  shall  proceed,  without  delay,  to  take  such 
notice  into  consideration,  and  shall,  under  the  hands  of  one  or  more  of  the  directors, 
certify  in  writing  to  the  holders  or  holder  giving  notice  of  their  approbation  or  dis- 
approbation of  the  proposed  co-partner  or  co-partners,  and  shall,  if  the  person  or 
persons  proposed  in  such  notice  shall  be  approved  of  in  the  case  of  a  holder  or  holders 
desirous  of  becoming  a  co-partner  or  co-partners,  forthwith  on  such  approbation  being 
certified  as  aforesaid,  or  in  case  of  any  holder  or  holders  procuring  some  person  or 
persons  to  become  a  co-partner  or  co-partners  as  aforesaid,  forthwith  on  the  deed  or 
deeds  bj^  which  such  share  or  shares  shall  have  [289]  l>een  transferred,  together  with 
the  certificate  or  certificates  given  to  such  holder  or  holders,  under  the  seal  of  the 
company  as  aforesaid,  having  been  left  at  the  office  of  the  company,  cause,  at  the 
expense  of  such  proposed  co-partner  or  co-partners,  his,  her  or  their  name  or  names 
to  be  entered  in  the  share  register  book  as  the  new  co-partner  or  co-partners  in  respect 
of  such  share  or  shares,  and  shall,  at  the  same  time,  and  at  the  like  expense  of  such 
new  co-partner  or  co-partners,  cause  a  memorial  of  every  such  instrument  of  transfer 
to  be  entered  in  a  book  to  be  called  "  The  Register  of  Transfers,"  and  the  entry 
thereof  to  be  endorsed  on  the  instrument  of  transfer,  and  shall,  at  the  same  time  and 
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at  the  like  expense,  cause  to  be  prepared  a  deed,  whero})y  such  new  co-partner  or 
co-partners  shall  covenant  with  the  company  to  abide  by  the  rules,  orders  and  regula- 
tions thereof  as  contained  in  these  presents,  or  any  supplementary  deed  of  settlement 
of  the  said  company,  and  shall,  immediately  after  the  execution  of  such  deed  of 
covenant  by  such  new  co-partner  or  co-partners,  deliver  to  him,  her  or  them  the 
certiticnte  or  certificates  under  the  seal  of  the  company  hereinbefore  required  to  be 
delivered  to  every  co-partner  in  the  said  company." 

In  the  year  1848,  great  ditt'erences  arose  among  the  shareholders,  a  large  body  of 
them  (who  in  the  argument  were  called  the  dissentient  shareholders),  being  of  opinion 
that  the  lease  and  the  purchase  could  be  impeached  for  fraud,  and  threatening  pro- 
ceedings for  the  purpose  of  setting  them  aside  and  dissolving  the  company  ;  and  a 
rather  larger  body  of  them  considering  that  the  concern  would  turn  out  to  be  profit- 
able, if  the  company  could  be  relieved  from  some  claims  which  were  then  pressing 
upon  it. 

In  this  state  of  circumstances  a  negotiation,  having  [290]  for  its  object  the 
transfer  of  the  shares  of  the  dissentient  shareholders,  took  place  between  them  and 
the  directors,  whose  consent  was  necessary  to  the  transfer,  and  this  negotiation 
resulted  in  the  following  arrangement : — It  was  agreed  that  the  dissentient  share- 
holders should,  in  consideration  of  being  permitted  to  transfer  their  shares,  pay  to 
the  company  the  sum  of  £8000,  and  lend  to  the  company,  upon  its  promissory  note, 
the  further  sum  of  £1000,  that  thereupon  the  shares  of  the  dissentient  shareholders 
should  be  transferred  to  persons  who,  it  was  ultimately  agreed,  should  be  nominated 
by  the  directors  to  take  the  transfers,  and  that  the  dissentient  shareholders  should  be 
released  by  Colonel  Cameron  and  W.  B.  Cameron,  from  all  claims  under  the  lease  and 
in  respect  of  the  purchase-money. 

The  £8000  was  accordingly  paid  by  the  dissentient  shareholders,  and  was  for  the 
most  part  applied  in  payment  and  satisfaction  of  some  of  the  debts  and  liabilities  of 
the  company,  and,  amongst  others,  in  payment  of  some  sums  to  Colonel  Cameron  for 
rent,  and  to  W.  B.  Cameron  in  respect  of  his  purchase-money.  The  dissentient  share- 
holders also  lent  the  £1000  to  the  company,  upon  its  promissory  note,  and,  these 
payments  being  made,  the  shares  of  the  dissentient  shareholders  were,  for  nominal 
considerations,  transferred  into  the  names  of  W.  B.  Cameron  and  Captain  Earle,  two 
of  the  directors  of  the  company,  who  were  nominated  by  the  body  of  directors  to  take 
the  transfers,  and  who  were  registered  as  tranisferees.  The  transaction  was  com- 
pleted by  Colonel  Cameron  and  W.  B.  Cameron,  at  the  same  time  and  as  part  of  the 
transaction,  executing  releases  to  the  dissentient  shareholders  from  all  claims  under 
the  lease  and  in  respect  of  the  purchase-money. 

Upwards  of  3000  shares  in  the  company  were  trans-[291]-ferred  into  the  names 
of  "W.  B.  Cameron  and  Captain  Earle,  under  this  arrangement.  Twenty  of  the  shares 
so  transferred  belonged  to  the  Appellant. 

Sir  F.  Thesiger,  Mr.  Lloyd,  Mr.  Selwyn,  and  Mr.  Willes,  for  the  Appellant. 
First.  The  case  of  fraud  on  which  the  Respondents  relied  is  not  sustained  ;  secondly, 
if  the  transaction  really  was  a  purchase  by  the  company,  which  we  submit  it  was  not, 
still  the  evidence  shews  that  the  Appellant  had  no  notice  of  that  circumstance.  He 
states  on  affidavit,  and  is  not  contradicted,  that  he  believed  the  transfer  was  made  to 
Mr.  William  Booth  Cameron  and  Mr.  Earle,  in  trust  for  Mr.  William  Booth  Cameron. 
This  being  the  case,  it  is  not  material  whether  the  purchase  was  really  made  on 
behalf  of  the  company  or  not.  In  Hollwei/'s  case  (1  De  G.  &  Sni.  777)  the  uncontra- 
dicted deposition  of  the  transferror  that  he  had  no  actual  notice  that  the  transferee 
was  not  purchasing  on  his  own  account,  was  held  sufficient  to  distinguish  the  case 
from  that  of  Morgan  (1  Mac.  &  Cxor.  22.5),  and  to  exclude  the  transferror  from  the 
list  of  contributories  ;  thirdly,  the  circumstance  of  the  Camerons  receiving  part  of 
the  consideration  paid  for  the  approval  of  the  transfer  by  the  directors,  did  not 
invalidate  it,  for  this  application  of  the  money  was  only  in  accordance  with  the  48th 
article  of  the  deed  of  settlement.  If  the  directors  had  individually  received  a  sum 
of  money  for  giving  their  consent,  that  would  have  been  a  different  state  of  things. 
The  directors  and  the  di.ssentient  shareholders  constituted  a  majority  of  the  company, 
and  could  have  passed  a  resolution  at  a  general  meeting  to  authorize  the  purchase  of 
shares  by  the  company  if  that  had  been  intended,  but  this  was  really  not  the  object 
of   the  transaction.     The    transferees  meant  to  take  the    shares,  [292]  but  as  the 
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transferrors  were  retiring,  while  there  were  liabilities  of  the  company  un])rovideil 
for,  it  was  reasonable  for  the  directors  not  to  sanction  their  withdrawal  without 
making  some  provision  for  those  liabilities,  an(]  as  to  the  directors  nominating  the 
transferees,  that  was  surely  a  proper  precaution  in  the  existing  state  of  circumstances. 
[The  Lord  Justice  Knioht  Bruce.  The  directors  had  a  discretion  to  be  exercised 
for  the  benefit  of  the  company.  Was  it  within  their  power,  or  was  it  a  proper 
exercise  of  their  functions,  to  sell  this  discretion,  even  if  the  money  was  applied  for 
the  benefit  of  the  company  ?]  [The  Lord  Ju.stice  Turner.  Does  the  11 7th  article 
apply  to  any  case  except  a  transfer  under  ordinary  circumstances'!  Or  can  it  be 
held  to  apply  to  a  case  where  the  transfer  is  part  of  an  arrangement  between  the 
directors  and  a  large  body  of  dissentient  shareholders  for  settling  a  question  l)etween 
them  and  the  company  ?]  We  submit  that  there  is  nothing  to  confine  the  general 
terms  of  the  article.  Assuming  the  consent  to  hiive  been  properly  given,  it  was  not 
ultra  rires.  As  to  its  having  been  properly  given,  we  suggest  such  a  case  as  this : — 
Suppose  a  shareholder  of  great  wealth  was,  from  personal  circumstances,  anxious  to 
retire  ;  would  it  be  improper  for  the  directoi-s  to  say,  "  We  know  that  you  are 
extremely  desirous  of  retiring,  but  before  we  part  with  a  shareholder  whose  responsi- 
])ility  is  so  well  known,  and  affords  such  support  to  the  company,  we  require  you 
to  contribute  towards  providing  for  its  liabilities?"  Would  it  not  be  a  fair  exercise 
of  the  discretion  reposed  in  the  directors  to  make  such  a  stipulation  1  If  the  trans- 
feree were  a  proper  person,  would  the  transferror's  making  such  a  contribution 
invalidate  the  transfer?  Lastly,  the  mere  omission  of  some  of  the  formalities  pre- 
scribed by  the  articles  was  not  sufficient  to  invalidate  the  transaction. 

[293]  They  referred  to  Sfraffon's  E.recutars'  case  (1  De  Ct.  M.  &  G.  576),  Crosfield's 
case  (2  De  G.  M.  *  G.  128),  Meux's  Executors'  case  (2  De  G.  M.  &  G.  522),  and  'Cope's 
case  (1  Sim.  (N.  S.)  54). 

Mr.  Roundell  Palmer  and  Mr.  Roxburgh,  for  the  official  manager,  and  Mr.  W.  W. 
Cooper,  for  other  Respondents.  The  tran.saction  was  really  a  bargain  for  the  approval 
of  the  directors  to  the  retirement  of  the  Appellant  and  the  other  dissentient  share- 
holders, in  consideration  of  a  sum  paid  to  the  Camerons.  There  was,  in  substance, 
no  transfer  of  shares.  The  shares  were  bought  on  behalf  of  the  company,  without 
the  authority  and  sanction  of  a  general  meeting,  an  omission  which  cannot  be 
regarded  as  one  of  a  merely  formal  part  of  the  transaction.  Even  if  the  Appellant 
had  no  personal  knowledge  that  this  was  the  case,  his  solicitor,  by  whom  the  trans- 
action was  conducted,  had  notice  of  the  fact  from  the  negotiations  which  took  place. 
The  case  therefore  falls  not  within  Holhvey's  case  (1  De  G.  &  Sm.  777),  but  within 
Morqan's  case  (1  Mac.  &  Gor.  225),  Lawes's  case  (1  De  G.  M.  &  G.  421),  and  Stanhope's 
case' (3  De  G.  &  Sm.  198). 

Sir  F.  Thesiger,  in  reply. 

Ma;/  11.  The  Lord  Justice  Knight  Bruce.  This  may  seem  a  hard  case  on 
Mr.  Bennett,  the  Appellant.  Perhaps  it  is  so ;  but  the  meaning  and  intention  of 
the  arrangement  eft'ected  in  1849  (of  which  the  transfer  made  by  him  of  the  twenty 
shares  in  question  formed  a  portion)  were,  on  the  part  of  the  share-[294]-holders, 
called  the  dissentient  shareholders,  including  Mr.  Bennett,  and  equally  on  the  part 
of  Colonel  Cameron  and  his  sons,  and  the  directors  of  this  company,  not  that  the 
dissentient  shareholders  should  sell  their  shares,  nor  substantially  that  any  other 
thing  should  be  done  than  that  they  should  pay  £8000  or  £9000  in  a  particular 
manner  agreed  upon ;  and,  in  consideration  of  that  payment,  be  separated  and 
released  from  the  company,  and  freed,  as  far  as  Colonel  Cameron  and  his  sons  and 
the  directors  could  free  them,  from  all  liability  in  respect  of  its  debts  and  transactions. 
The  particular  form  and  mode  of  carrying  the  design  into  execution  were  a  secondary 
and  subsidiary  matter.  The  form  and  mode,  in  fact,  were  that  the  dissentient  share- 
holders transferred  their  shares  to  Mr.  William  B.  Cameron  and  Captain  Earle,  two 
gentlemen  selected  for  the  purpose  by  the  directors. 

I  think  it  not  necessary  for  us  to  decide,  and  I  do  not  mean  to  intimate  an  opinion, 
whether  Mr.  William  B.  Cameron  and  Captain  Earle  took  the  shares  on  their  own 
account,  or  on  the  account  of  either,  or  merely  on  behalf  of  the  company,  or  of  the 
directors  as  a  body  representing  the  company  :  though  if  this  last  was  the  intention, 
the  company  was  not  bound  by  it ;  there  having  been  no  assent  of  a  meeting  of  share- 
holders.    But,  whatever  may  have  been  the  meaning  or  views  of  the  directors  in  the 
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matter,  it  is  asserted  on  one  side  and  denied  on  the  other,  in  the  present  controversy, 
that  the  company  became  conipellahle  to  treat  and  look  to  Mr.  William  B.  Cameron 
and  Captain  Earle  as  the  owners  of  the  transferred  shares,  and  had  not  the  right  to 
regard  the  transfers  to  them  as  ineffectual  for  the  purpose  of  releasing  or  discharging 
Mr.  IVnnctt  and  the  shareholders  similarly  circumstanced. 

[295]  It  appears  to  me,  however,  that  the  Respondents,  who  deny  this  proposition, 
are  well  founded  in  doing  so  ;  for,  whatsoever  the  character  in  which  it  was  meant 
that  Mr.  William  B.  Cameron  and  Captain  Earle  should  hold  the  shares,  the  nature 
and  substance  of  the  business  were,  I  think,  essentially  contrary  in  spirit  to  the 
laws  of  the  association. 

The  directors'  assent  to  the  transfers  (an  assent  necessary  to  their  validity)  was 
given,  not  from  any  notion  or  opinion  of  the  fitness  or  eligibility  of  Mr.  W.  B. 
Cameron  or  Captain  Earle,  as  a  shareholder  or  larger  shareholder,  in  the  ordinary  or 
regular  course,  but  was  sold  to  the  dissentient  shareholders  for  the  mere  purpose 
that  they  might  be  released  from  their  obligations  to  the  company.  How  could  it 
have  been  correct — how  could  it  have  been  consistent  with  the  true  meaning  of  the 
deed  regulating  the  administration  of  the  affairs  of  the  company,  or  with  the  duty 
of  the  directors,  to  sell  their  right  of  olijecting  to  a  person  proposed  to  become  a  new 
shareholder  \)y  a  transfer  from  an  existing  shareholder  ;  even  though  the  money  to 
lie  thus  obtained  was  not  (and  I  have  not  said  whether  I  think  that  it  was)  to  be 
corruptly  applied  ?  What  power  had  they  to  set  a  price  on  the  deliverance  of  share- 
holders? What  right  to  ransom?  What  authority,  in  a  word,  to  alter  the  terms  on 
which  alone,  according  to  the  meaning  of  the  deed,  a  new  could  be  substituted  for 
an  old  shareholder?  The  arrangement  was  a  combination  to  defeat  at  least  one 
material  and  important  provision  of  the  deed,  and  was  therefore,  in  effect,  a  fraud 
upon  the  company  on  the  part  of  all  concerned  in  it.  And  this,  I  say,  without  using 
the  word  "  fraud  "  in  an  offensive  sense,  and  especially  without  comparing  the  case 
to  one  unhappily  not  very  rare — that  of  a  servant  bribed  to  allow  his  master  to  be 
cheated.  But  though  there  [296]  were  (I  am  satisfied)  some  individuals  engaged  in 
this  affair  of  18-t9,  who  would  have  recoiled  with  detestation  from  such  a  notion,  if 
plainly  presented  to  their  minds,  I  am,  in  truth,  not  so  well  satisfied  whether,  upon 
examining  and  probing  the  whole  business  thoroughly,  the  distinctions  between 
that  case  and  the  present,  for  any  purpose  directly  material  in  the  litigation  now 
before  us,  are  not  more  apparent  than  real. 

It  seems  to  me  that  Mr.  Bennett  has  been  reasonably  and  justly  held  by  the 
Master  first,  and  the  Master  of  the  Rolls  afterwards,  to  be  a  contributory.  But  as 
we  mean,  we  may  perhaps  as  well  declare  in  our  order  that  we  mean,  to  leave 
unprejudiced  and  unaffected  the  rights  of  Mr.  Bennett  and  the  other  dissentient 
shareholder-s,  not  only  against  the  company  in  respect  of  the  £8000  or  £9000  paid 
in  the  remarkable  manner  shewn  by  the  evidence,  but  also  generally  against  Messrs. 
Cameron,  Mr.  Elderton  (who  is  or  claims  to  be  a  creditor  of  the  company),  and  all 
who  concurred  in  the  transaction  of  April  1849. 

With  regard  to  the  Respondents'  costs  of  this  appeal,  I  am  of  opinion  that  there 
are  circumstances  rendering  it  fit  that  they  should  be  borne  by  the  estate  of  the 
company,  and  not  by  the  Appellant.  I  need  scared}^  add,  that  I  consider  the  present 
order  entirely  consistent  with  what  Lord  St.  Leonards  .said  and  did  in  the  case 
of  Straffon's  executors. 

The  Lord  Justice  Turner.  In  the  view  which  I  take  of  the  question  before 
us,  it  is  not  necessary  to  enter  at  large  into  the  facts  of  this  [297]  case.  It  is  suffi- 
cient to  state  : — [His  Lordship  then  stated  the  facts  as  above  detailed.] 

Upon  the  argument  before  us  the  Appellant's  case  was  mainly  rested  upon  the 
point  that  there  was  a  legal  transfer  of  the  shares  ;  and  it  was  contended,  on  his 
behalf,  that  the  transaction  on  the  part  of  the  shareholders  was  in  all  respects  a  fair 
and  hond  fide  transaction.  The  Respondent,  the  official  manager,  on  the  other  hand, 
insisted,  that  the  transaction,  from  its  commencement  to  its  termination,  was  fraught 
with  suspicion  and  mala  fides :  and  that,  upon  this  ground,  the  transfer  of  the  shares 
could  not  be  maintained.  All  the  facts  and  circumstances  of  the  case  were  most 
minutely  and  laboriously  examined  on  both  sides  with  reference  to  this  question  of 
the  good  faith  of  the  transaction.  But,  in  my  judgment,  it  is  not  necessary  for  us  to 
give,  and  I  do  not  give,  any  opinion  upon  that  point.     There  is,  as  it  seems  to  me,  a 
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much  more  plain  and  simple  ground  upon  which  this  case  may  be  and  ought  to  l)e 
decided  ;  and  I  mean  to  rest  my  decision  upon  that  ground,  and  upon  that  ground 

alone. 

Assuming  this  transaction  to  have  been  a  perfectly  fair  and  bond  fide  transaction 
on  the  part  of  the  shareholders,  was  it  a  transaction  in  which  the  shareholders  of  the 
company  could  he  Iwund  by  the  acts  of  their  directors  ?  The  directors  of  those  com- 
panies are  in  a  sense  trustees.  They  have  authority  to  bind  the  companies  to  the 
extent  of  the  powers  given  to  them  by  the  deeds  under  which  the  companies  are  con- 
stituted ;  but  in  the  absence  of  previous  authority  or  subsequent  concurrence  on  the 
part  of  all  the  shareholders  (of  which  there  is  no  sufficient  proof  in  the  present  case), 
they  have  not,  as  I  apprehend,  any  authoritj'  to  bind  the  com-[298]panies  in  any 
matter  of  substance  beyond  the  extent  of  the  powers  which  the  deeds  may  give  them. 
Moreover,  in  the  exercise  of  the  powers  given  to  them  hy  the  deeds,  they  must,  as  I 
conceive,  keep  within  the  proper  limits.  Powers  given  to  them  for  one  purpose 
cannot,  in  my  opinion,  be  used  by  them  for  another  and  different  purpose.  To  per- 
mit such  proceedings  on  the  part  of  the  directors  of  companies  would  be  to  sanction 
not  the  use  but  the  abuse  of  their  powers.  It  would  be  to  give  effect  and  validity  to 
an  illegal  exercise  of  a  legal  power. 

These  are  the  principles  by  which,  in  my  opinion,  the  decision  of  this  case  must 
be  governed.  We  must  consider,  therefore,  what  are  the  powers  which  were  given 
to  the  directors  of  this  company  by  its  deed,  and  what  was  the  extent  and  object  of 
those  powers.  The  only  provisions  of  the  deed  which  appear  to  me  material  to  be 
adverted  to  are  the  sections  108,  109,  110  and  117  (set  out  ante,  p.  285).  [His 
Lordship  read  these  sections.] 

Section  110  applies  to  purchases  by  the  company.  The  other  sections  relate  to 
transfers  bj'  individual  shareholders  to  other  individuals.  The  contrast  of  those 
clauses  throws  some  light  upon  the  meaning  of  the  deed.  In  matters  which  more 
immediately  concern  the  interests  of  the  whole  company,  as  in  the  purchase  of  shares 
by  the  company,  the  whole  body  of  shareholders  is  to  be  consulted.  In  matters 
which  more  nearly  affect  the  interests  of  the  individuals,  as  the  transfer  of  their 
shares,  the  judgment  of  the  directors  is  deemed  sufficient.  The  question,  however, 
does  not  depend  upon  the  contrast  of  these  clauses,  but  mainlj'  upon  the  true  meaning 
and  extent  of  the  108th,  109th  and  117th  sections  ;  and  upon  examining  these  [299] 
sections  I  do  not  think  that  anything  will  be  found  more  favourable  to  the  Appellant's 
case.  By  the  109th  section,  parties  procuring  transferees  are  to  give  notice  to  the 
directors,  and  the  notice  is  to  specify  the  name  and  address  of  the  proposed  transferee. 
By  section  117  the  directors  are  to  take  the  notice  into  consideration,  and  to  signify 
their  approval  or  disapproval  of  the  transfer.  The  context  of  these  sections  of  the 
deed  seems  to  me  to  prove  that  what  was  really  intended  was  this : — that  the 
directors  of  the  company  should  be  placed  in  a  position  which  would  enable  them 
upon  each  proposed  transfer  to  secure  to  the  company  a  solvent  and  responsible 
transferee.  And  at  all  events  these  sectioiLS,  I  think,  clearly  prove  that  each  pro- 
posed transfer  was  to  be  the  subject  of  distinct  consideration,  and  to  be  judged  of 
upon  its  own  circumstances. 

Now  what  has  taken  place  in  the  case  before  us  has  been  this.  The  question 
before  the  directors  has  been,  not  whether  any  one  of  these  dissentient  shareholders 
should  be  permitted  to  transfer,  but  whether  the  whole  body  should  be  permitted  to 
go  out  together,  a  question  involving  many  considerations,  which  would  not  apply  to 
the  retirement  of  an  individual  shareholder,  and  which  these  sections,  giving  power 
to  the  directors  over  .separate  transfers,  did  not  authorise  them  to  take  into  their 
consideration.  And  this  is  not  the  whole  case,  for  the  releases  of  the  dissentient 
shareholders  by  Colonel  Cameron  and  W.  B.  Cameron  were  parts  of  this  transaction, 
and  it  appears,  upon  the  face  of  those  releases,  that  what  the  parties  had  been  jiro- 
ceeding  upon  was  the  settlement  of  the  disputes  and  differences  between  the  share- 
holders. Surely  the  sections  to  which  I  have  referred  cannot  be  construed  to  have 
constituted  the  directors  judges  of  what  was  expedient  to  be  done  in  con-[300]- 
sequence  of  these  disputes  and  differences,  and  to  empower  them  to  settle  the  terms 
upon  which  they  should  be  arranged.  In  truth,  the  powers  given  by  this  deed  to 
the  directors  to  give  or  withhold  their  consent  to  transfers  have  been  wrested  to  the 
purpose  of  enabling  the  directors  to  carry  out  an  arrangement  contrived  and  disguised 
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for  the  purpose  of  effecting  the  retirement  of  a  large  body  of  the  shareholders ;  and 
it  is  clear  that  these  powers  have  been  so  used  with  the  knowledge  of  Bennett  atid 
of  those  associated  with  him. 

I  am  of  opinion  that  such  a  use  of  these  powers  was  not  warranted,  and  that  the 
transfer,  therefore,  cannot  stand.  It  was  urged,  on  the  part  of  the  Appellant,  that 
the  arrangement  was  for  the  benefit  of  the  company,  as  it  afforded  the  means  of  set- 
off against  the  purchase-money  due  to  W.  B.  Cameron  ;  but  the  answer  to  this 
argument  is,  that  unless  the  directors  had  power  to  make  the  arrangement,  it  was 
for  each  shareholder  to  ju<lge  of  what  was  most  for  his  benefit,  and  the  directors  had 
no  power  to  determine  that  question. 

[301]     HiNDsON  ('.  WEATHERILL.     Before  the  Lords  Justices.     May  29,  30,  1854. 

[S.  C.  23  L.  J.  Ch.  820;  18  Jur.  499 ;  2  W.  R.  132,  507.] 

An  attorney  had  advanced  to  a  client  in  humble  circumstances  the  necessary  funds 
to  prosecute  actions  of  ejectment,  which  were  conducted  by  the  attorney,  and 
terminated  in  a  compromise,  on  which  the  client  received  a  large  sum  of  money. 
During  the  proceedings  the  widow  of  the  client's  brother  wrote  a  letter  to  the 
client  saying  that  she  had  little  money  to  spare,  but  wished  to  do  all  she  could  so 
that  justice  might  be  done  to  every  branch  of  the  family.  The  attorney  wrote  an 
answer  to  this  letter  by  the  client's  direction,  saying,  that  if  the  client  succeeded, 
sulistantial  justice  should  be  done  to  all  to  whom  the  client  was  related.  Neither 
the  brother's  widow,  nor  any  of  the  client's  relatives,  gave  him  any  assistance  in 
prosecuting  the  actions.  The  attorney,  by  his  directions,  prepared  a  will,  which 
the  client  executed,  and  under  which  the  attorney  took  large  benefits,  but  in  which 
benefits  were  also  given  to  relatives  of  the  testator.  It  did  not  appear  that  the 
letter  of  the  brother's  widow,  or  the  answer  to  it,  was  referred  to  in  the  course  of 
the  preparation  of  the  will  either  by  the  attorney  or  the  client.     Held, — 

1.  That  the  will  was  not  made  under  any  mistake  or  misapprehension  caused  by  the 
attorney. 

2.  That  the  circumstance  of  a  solicitor  preparing  for  a  client  a  will  containing  dis- 
positions in  his  own  favour,  does  not  of  itself  take  away  the  right  of  the  solicitor 
to  be  for  his  own  benefit  a  devisee  or  legatee. 

3.  That  the  considerations  applicable  to  a  gift  inter  vivos  from  a  client  to  his  solicitor 
are  not  universally  applicable  to  a  testamentary  disposition. 

Where  a  Defendant  tendered  himself  for  examination  rivd  voce  below,  and  the  Plaintiff 
opposed  his  examination,  the  Court  of  Appeal  declined  acceding  to  a  proposition  of 
the  Plaintiff  to  examine  him. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  declaring  that  a 
solicitor  of  a  testator,  to  whom  the  testator  by  his  will  and  codicil  had  made  gifts  of 
realty  and  personalty,  was  a  trustee  of  these  gifts  for  the  testator's  heir  at  law  and 
next  of  kin.  The  case  is  reported  in  the  First  Volume  of  Messrs.  Smale  and  Giffard's 
Reports,  page  604,  and  the  facts  are  there  fully  stated.  The  following  is  a  short 
summary  of  them  : — 

The  testator  John  Hindson  was,  in  1844,  a  farm  labourer.  He  employed  Mr. 
AVeatherill,  the  Appellant,  in  that  year  as  his  attornej''  in  two  actions  of  ejectment  to 
try  the  validity  of  a  will  of  one  Richard  Hindson,  whose  heir  at  law  the  testator  was, 
and  to  recover  certain  lands  at  Tolsb}'.  The  Appellant  supplied  the  requisite  funds 
for  these  proceedings,  pending  which  the  testator  applied  to  [302]  some  of  his 
relatives  for  assistance,  but  without  obtaining  any  from  them.  One  of  them,  how- 
ever, named  Margaret  Hindson,  the  widow  of  Robert  Hindson,  the  testator's  brother, 
wrote  to  John  Hindson  a  letter,  in  which  she  said,  "You,  of  course,  are  the  person 
most  interested,  as  I  consider  you  without  doubt  the  heir  to  the  landed  propert}'. 
You  dying  without  an  heir,  my  son  Thomas  Robert  Hindson  would  succeed  you  as 
heir  to  the  landed  property.  I  know  I  have  no  claim  upon  anything  myself,  but  I 
am  interested  for  my  children.  I  hope  you  will  exert  yourself  in  the  cause  that 
justice  may  be  done.     I  have  little  money  to  spare ;  but  in  this  case  I  wish  to  do  all 
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I  can  that  justice  may  be  done  to  every  branch  of  the  family.  It  i.s  many  years 
since  I  heard  ainything  from  you,  but  I  hope  you  will  answer  this."  To  this  letter 
John  Hindson  sent  an  answer,  written  at  his  direction  by  Mr.  Weatherill,  and  signed 
by  himself,  in  which  he  said,  "  If  I  succeed  in  setting  the  will  aside,  substantial 
justice  shall  be  done  to  all  parties  to  whom  I  am  related." 

The  action  was  compromised  l)y  the  payment  to  the  testator  of  £4200  and  the 
costs,  amounting  to  about  £1000  more. 

After  this,  in  July  18.50,  the  testator  sent  for  Mr.  Weatherill,  and  gave  him 
instructions  for  the  will  in  question.  He  said  that  he  wished  to  confirm  hy  it  a  gift 
which  he  had  previously  made  to  Mr.  Weatherill  of  a  promissory  note  for  £1000. 
The  will  was  prepared  and  read  over  to  the  testator,  who  then  said  that  he  had 
changed  his  mind  as  to  certain  property  at  Tolsby,  that  he  did  not  know  his  London 
relatives  even  by  name,  and  had  never  seen  them  ;  that  they  had  rendered  him  no 
assistance  in  procuring  the  property  which  he  had  to  dispose  of ;  and  that  he  would, 
therefore,  alter  in  the  Appellant's  favour  the  devise  of  his  property  at  Tolsby.  The 
[303]  Appellant  desired  the  testator  not  to  make  any  alteration  in  his  will,  so  far  as 
he  the  Appellant  was  to  benefit  thereby,  but  the  testator  insisted  on  the  alteration, 
which  the  Appellant  at  length  consented  to  make,  on  condition  that  a  third  person 
should  be  present  to  hear  the  testator's  wishes  before  the  will  was  executed. 

An  old  friend  of  the  testator,  named  Reade,  accordingly  attended,  and  after  the 
will  so  altered  was  read  over  to  the  testator,  said  to  him,  "Now,  John,  is  this  dis- 
position of  your  property  as  you  wish  it  to  be  ?  "  The  testator  replied,  "  Yes,  it  is  ; 
and  I  would  have  done  more  for  him  (the  Appellant)  if  he  would  have  let  me." 

The  will  was  dated  the  18th  of  July  1850,  and  thereby,  after  bequeathing  various 
legacies,  the  testator  confirmed  the  gift  of  the  £1000  advanced  on  the  promissory 
note.  He  then  devised  the  lands  at  Tolsby  to  the  Appellant  and  one  John  Kedman 
during  John  Redman's  life,  the  rents  to  be  equally  divided  between  them.  At  John 
Redman's  decease  the  testator  devised  the  premises  unto  and  to  the  use  of  the 
Appellant,  and  his  heirs  and  assigns  for  ever  ;  and  he  gave  all  his  personal  estate  to 
the  Appellant  and  William  Wilkinson,  whom  he  appointed  his  executors,  upon  trust 
to  call  in  and  convert  the  same  into  money,  and  thereout  to  pay  his  debts,  funeral 
and  testamentary  expenses,  and  certain  legacies,  and  to  divide  the  clear  residue  into 
four  parts,  and  to  pay  and  divide  the  same  between  the  children  of  his  sister  Sarah 
Jackson,  and  of  his  brother  Robert  Hind.son,  and  his  sister  Elizabeth  Cole  and  her 
children,  and  Hannah  Hindson  and  her  child,  in  manner  in  the  will  expressed. 

By  a  codicil  dated  the  25th  of  October  1850,  the  testator,  after  revoking  the 
residuary  bequest  of  his  personal  estate,  directed  that  the  whole  of  the  interest  and 
divi-[304]-dends  of  his  personal  estate  should  be  paid  to  his  two  sisters,  and  the 
survivor  of  them,  for  their  lives  respectively  ;  and  after  the  decease  of  the  survivor  of 
them,  he  directed  his  executor.s,  after  setting  apart  a  legacy  of  £100,  to  divide  the 
residue  among  the  children  of  his  sister  and  brother,  Mary  Jackson  and  Robert 
Hindson,  both  then  deceased,  and  of  his  sister,  Elizabeth  Cole. 

The  testator  died  on  the  1-tth  of  January  1851,  a  bachelor.  His  only  brother, 
Robert  Hindson,  died  in  his  lifetime,  and  the  Plaintiff,  Thomas  Robert  Hindson,  was 
the  eldest  son  of  Robert  Hindson,  and  the  heir  at  law  of  the  testator.  The  Plaintiff 
entered  a  caveat  in  the  Ecclesiastical  Court,  at  York,  to  stay  the  probate  ;  and  a  suit 
had  been  prosecuted  in  that  Court  by  the  executors,  to  establish  the  will  and  codicil, 
which  were  established  by  a  decree  directing  probate  to  be  granted  to  the  executors 
on  the  16th  of  December  1851. 

The  Plaintiff  then  filed  the  present  bill,  praying  for  an  account  of  the  personal 
estate  of  the  testator,  and  for  declarations  that  notwithstanding  the  transfer  and 
indorsement  of  the  promissory  note  for  £1000,  the  same  formed  part  of  the  estate  of 
the  testator  ;  that  the  devise  of  the  hereditaments  at  Tolsby,  so  far  as  respected  any 
estate  and  interest  of  the  Appellant  therein,  was  void,  and  that  he  was  to  the 
extent  of  such  estate  and  interest  a  trustee  for  the  Plaintifl"  as  the  heir  at  law  of  the 
testator. 

The  answer  of  the  Appellant  stated  to  the  above  effect,  and  further  stated  that 
the  testator,  though  he  was  when  first  known  to  the  Appellant  a  farm  labourer,  was 
the  son  of  a  farmer,  and  that  he  was  a  man  of  ordinary  education  in  that  station  ; 
that  he  was  an  intelligent  person ;  that  after  his  accession  to  his  fortune  he  devoted 
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[305]  himself  to  sporting,  but  that  he  was  not  a  person  of  intemperate  habits  as  was 
alleged  by  the  bill ;  that"  the  testator  resided  at  a  distance  of  several  miles  from  the 
Appellant  ;  that  the  gift  of  the  promissory  note  was  spontaneous,  and  accompanied 
bv  expressions  of  gratitude,  and  that  the  testator  repeated  these  expressions 
frequently  ;  that  he  was  estranged  from  his  relatives  with  whom  he  had  kept  up  no 
intercourse  ;  and  that  the  will  was  exactly  in  conformity  with  the  instructions  of  the 
testator. 

Mr.  Daniel  and  Mr.  Renshaw,  for  the  Plaintiff.  The  Vice-Chancellor's  decision 
is  founded  upon  the  general  principle,  well  established  by  authority,  that  the  burden 
of  proving  the  fairness  of  a  gift  from  a  client  to  a  solicitor  is  upon  the  solicitor.  Here 
the  solicitor  has  not  discharged  himself  of  this  burden  ;  on  the  contrary,  it  appears 
that  the  client  was  laljouring  under  an  error  as  to  the  conduct  of  his  relatives,  of 
which  error  the  Appellant  was  fully  cognizant,  as  he  had  written  the  answer  to  Mrs. 
Robert  Hindson's  letter.  The  Appellant  cannot  retain  a  benefit  so  obtained,  Hnguenin 
V.  Basel fi/  (H  Ves.  273). 

In  HmKjhton  v.  HoiKjhtim  (15  Beav.  278-298)  the  Master  of  the  Rolls  said,  "I  am 
of  opinion,  as  I  lately  held,  in  a  case  of  CooJce  v.  Lainotte  (15  Beav.  234),  that  when- 
ever one  person  obtains,  by  voluntary  donation,  a  large  pecuniary  benefit  from 
another,  the  burden  of  proving  that  the  transaction  is  righteous,  to  use  the  expression 
of  Lord  Eldon,  in  Gihsmi  v.  Jei/es  (6  Ves.  266),  falls  on  the  person  taking  the  benefit. 
But  this  proof  is  given,  if  it  be  shewn  that  the  donor  knew  and  understood  what  it 
was  that  he  was  doing.  If,  how-[306]-ever,  besides  obtaining  the  benefit  of  this 
voluntary  gift  from  the  donor,  the  donor  and  donee  were  so  situated  towards  each 
other,  that  undue  influence  might  have  been  exercised  by  the  donee  over  the  donor, 
then  a  new  consideration  is  added,  and  the  question  is  not,  to  use  the  words  of  Lord 
Eldon,  in  Huffuenin  v.  Basek)/  (l-t  Ves.  300),  'whether  the  donor  knew  what  he  was 
doing,  but  how  the  intention  was  produced  ; '  and  though  the  donor  was  well  aware 
of  what  he  did,  yet  if  his  disposition  to  do  it  was  produced  by  undue  influence,  the 
transaction  would  be  set  aside."  [The  Lord  Justice  Turner  referred  to  Biilkle!/  v. 
IFilford  (2  CI.  &F.  102;  8  Bli.  (N.  S.)  Ill),  and  JUen  v.  M'Phersm  (1  Phil.  l'33  ; 
1  H.  of  L.  Ca.  191).]  [The  Lord  Justice  Knight  Bruce.  Is  it  disputed  whether 
as  to  real  estate  a  question  of  this  kind  would  be  triable  in  an  issue  dciimvit  rel  nan  ?] 
We  submit  that  it  is  a  proper  subject  for  the  decision  of  a  Court  of  Equity.  [The 
Lord  Justice  Knight  Bruce.  If  a  man  has  obtained  a  devise  or  bequest  in  his 
favour  by  means  of  a  promise,  he  may,  I  suppose,  be  compelled  to  perform  the 
promise  by  a  Court  of  Equity.  But  has  a  Court  of  Equity  hitherto  interfered  with 
testamentary  dispositions  on  the  ground  of  fraud  of  the  description  imputed  to  the 
Appellant  I  His  Lordship  referred  to  j\hcHefton  \.  Brmcn  (6  Ves.  52) ;  Billage  v.. 
Soufhee  (9  Hare,  53-t) ;  Sfumj)  v.  Gain/  (2  De  G.  Mac.  &  Gor.  623) ;  Segrare  v.  Kinvan 
(1  Beatt.  157) ;  and  JFells  v.  Miihlletm  (1  Cox,  112  ;  4  Bro.  P.  C.  245  (Toml.  edit.) ; 
and  inquired  whether  the  attention  of  the  Vice-Chancellor  had  been  called  to  a 
branch  of  the  last-mentioned  case,  which  came  before  the  Ecclesiastical  Court.(l)} 
It  was  not:  nor  to  Tngraui  v.  [307]  Jri/att  (1  Hagg.  384)  in  which  that 
case  is  stated,  but  which  we  submit  shews  that  in  such  a  case  as  the  present 
adequate  relief  could  not  be  obtained  in  the  Ecclesiastical  Court.  What  the  cases- 
.shew  is,  that  if  the  fraud  is  one  which  aflects  the  question  of  testacy,  and 
prevents  the  will  from  expressing  the  testator's  intention,  it  is  a  question  for  the 
Ecclesiastical  Court,  Gingell  v.  Home  (9  Sim.  539),  but  that  where  the  testamentary 
intention,  as  to  a  particular  legacy,  existed,  but  was  produced  by  the  absence  of 
proper  advice,  on  the  part  of  the  legatee  (being  a  person  whose  duty  it  was  to  give 
such  advice),  the  Ecclesiastical  Court  cannot  in  such  a  case  give  adequate  relief. 
Lord  Lyndhurst  thus  distinguishes  AUen  v.  iPPherson  (1  H.  of  L.  Cas.  191)  from 
Segrare  v.  Kinoan  (1  Beatt.  157),  saying,  that  in  the  latter  case  the  Ecclesiastical 
Court  could  not,  on  the  question  of  probate,  have  applied  the  proper  remedy  (1  H.  of 
L.  Cas.  214).  In  Barneshi  v.  [308]  Pmvell  (1  Ves.  sen.  284)  this  Court  interfered  on 
the  ground  of  fraud.  [The  Lord  Ju.stice  Turner.  That  was  a  case  of  fraud  in 
obtaining  probate.]  But  the  Court  held  that  the  fraud  created  a  trust  on  which  it 
could  act,  although  the  probate  was  invalid,  and  might  be  set  aside  in  the  Ecclesias- 
tical Court.  In  Ingram  v.  iniatt  (1  Hagg.  401),  "the  case  in  which  Midtlhtm  v. 
Forbes  is  cited,  Sir  J.  Nicholl  said,  "The"  averment  to  be  contained  in  a  common 
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condidit  is,  that  the  testator  was  '  of  sound  mind,  memory,  and  understanding- 
talked  and^discoursed  rationally  and  sensibly,  and  was  fully  capable  of  any  rational  act 
requiring  thought,  judgment  and  reflection.'  Here  is  the  legal  standard.  When  all 
this  can  be  fully  predicated  of  the  person,  bare  execution  is  sufficient ;  but  if  it  caiinut 
be  truly  predicated,  a  deficiency  of  capacity  exists — a  deficiency  not  necessarily 
rendering  the  person  intestable  but,  in  proportion  to  the  degree  of  deficiency,  requir- 
ing clearer  and  more  direct  proof  of  the  unbiassed  testamentarj'  intention.'  That 
shews  that  the  Ecclesiastical  Court  could  not  entertain  such  a  question  as  this.  [The 
Lord  Justice  Knight  Bruce.  Is  Sir  J.  Nicholl,  in  that  part  of  his  judgment, 
speaking  or  not  speaking  merely  of  mental  capacity?  (2)  Would  he  have  applied 
such  a  criterion  to  a  question  of  fraud  1  Suppo.se  a  man,  when  instructing  his  attorney 
to  make  his  will,  to  say  to  the  attorney,  "  I  know  that  my  nephew  is  dead,  and  I 
shall  leave  my  property  to  you  ; "  and  suppose  the  attorney  to  be  aware  of  the 
nephew  being  alive,  and  to  [309]  say  nothing.  Would  the  will  be  good  at  law  ?] 
We  submit  that  it  would  be  bad  at  law  and  in  equity  too.  [The  Lord  Ju.stice 
Turner  referred  to  Janes  v.  Godrich  (5  E.  F.  Moore,  16).'] 

They  then  discussed  at  length  the  evidence,  and  contended  that  upon  it  sufficient 
appeared  to  exclude  the  Appellant  from  taking  any  beneficial  interest  under  the  will. 
They  also  referred  to  and  commented  on  Hu.rjuenin  v.  Basdeij  (14  Ves.  273) ;  Jrahnealci/ 
V.  Booth  (2  Atk.  25) ;  Hi/lton  v.  Hylton  (2  Ves.  sen.  547)  ;  Bridginan  v.  Green  (2  Ves. 
sen.  627) ;  JFells  v.  Middleton  (1  Cox,  112  ;  4  Bro.  P.  C.  245  (Toml.  edit.) ) :  Balch  v. 
Slimes  (T.  &  R.  87) ;  Newman  v.  Pai/ne  (2  Ves.  jun.  199);  Gibson  v.  Jeyes  (6  Ves.  266); 
Hatch  V.  Hatch  (9  Ves.  292) ;  Montesquieu  v.  Sandi/s  (18  Ves.  302) ;  Paine  v.  Hall  (18 
Ves.  475) ;  Podmore  v.  Gunning  (7  Sim.  644) ;  Baworth  v.  Marriott  (1  Myl.  &  K.  643) ; 
Dent  V.  Bennett  (4  Myl.  &  Cr.  269) ;  Nelthrope  v.  Holgate  (1  Coll.  203) ;  Billage  v.  Southee 
<9  Hare,  534) ;  Holman  v.  Loi/nes  (4  De  G.  Mac.  &G.  270). 

Mr.  Malins  and  Mr.  Fischer,  for  the  Appellant,  were  not  called  upon. 

Mr.  Kirkman  appeared  for  other  parties. 

Ma//  30.  The  Lord  Justice  Knioht  Bruce.  We  have  had  an  opportunity  of 
considering  this  case  out  of  Court  since  the  argument  was  broken  off  yesterday,  and 
are  now  able  to  dispose  of  it. 

[310]  The  question  whether,  in  the  matter  of  this  testator's  will,  the  conduct  of 
Mr.  Weatherill  was  prudent,  was  delicate,  was  such  as  should  be  recommended  to 
other  solicitors  for  exact  imitation,  is  not  within  our  cognizance,  and  does  not  require 
to  be  answered  on  the  present  occasion.  The  question  to  be  resolved  is  whether, 
on  the  assumption  which  must  be  made,  that  the  will  and  codicil  were  duly,  properly 
and  upon  sufficient  grounds  admitted  as  they  were  to  pi'obate,  and  on  the  assumption 
also  that,  upon  an  issue  devisavit  vel  non,  if  directed,  the  heir  would  have  no  ca.se  as 
to  the  entire  will  and  codicil,  or  as  to  any  part  of  either  instrument,  Mr.  Weatherill 
ought  upon  the  facts  in  evidence  to  be  deprived  in  equity  of  all  beneficial  title  to  the 
real  estate,  and  the  note  for  XIOOO,  or  either  of  them. 

How  the  matter  would  have  stood  if  undue  influence,  or  if  misrepresentation,  or 
if  suppression  or  any  unfair  dealing,  had  been  established  against  him,  or  if  it  had 
been  shewn  that  he  had  omitted  to  perform  any  duty  incumbent  on  him  as  the 
testator's  solicitor  or  agent,  it  is  unnecessary  for  me  to  saj%  for  in  my  opinion  no 
such  thing  has  been  done.  Mr.  Weatherill  prepared  his  client's  will,  containing  dis- 
positions in  his  own  favour.  There  begins  and  there  ends  the  case,  as  I  view  it. 
But  a  case  so  beginning  and  so  ending  does  not  take  away  the  right  either  legally 
or  equitablj'  of  a  solicitor  to  be  for  his  own  benefit  a  devisee  or  legatee. 

It  is  in  mj"^  opinion  not  shewn  that  this  testator  made  his  will  under  any  mistake 
or  misapprehension,  or,  if  he  did  so,  that  the  mistake  or  misapprehension  was  one 
of  which  the  existence  or  continuance  was  caused  or  induced  by  the  solicitor,  or  is 
ascribable  to  the  solicitor,  or  was  one  to  the  existence  or  continuance  of  which  the 
solicitor  contributed.  It  appears  to  me  that  upon  the  evidence  [311]  the  testator 
must  be  taken  to  have  made  his  will  as  a  free  agent  in  every  sense,  not  only  as  that 
term  is  understood  in  Courts  of  law,  but  as  it  is  understood  in  Courts  of  Equity  also. 
He  meant  to  do  what  he  did,  and  there  is,  I  think,  a  total  absence  of  evidence  to 
shew  that  his  intention  in  that  respect  was  unfairly  caused,  unduly  procured,  or 
improperly  induced.  It  has  been  argued,  but  in  my  opinion  not  proved,  that  the 
testator  gave  the  instructions  for  his  will,  and  made  it,  without  a  knowledge  or 


890  HINDSON    I'.    WEATHERILL  5  DE  G.  M.  &  O.  312. 

without  a  recollection  of  Mrs.  Hindson's  letter  to  him,  and  that  therefore  Mr. 
Weatherili  might,  before  the  will  was  signed,  to  have  mentioned  the  letter  to  him. 
It  appears  to  mo  that  the  evidence  before  us  is  well  con.sistent  with  the  notion,  that 
the  testator  had  received  the  letter  in  due  course,  had  read  it  as  soon  as  it  was 
received,  had  instructed  Mi-.  Weatherili  to  answer  it  as  it  was  answered,  and  gave 
the  instructions  for  the  will,  in  their  original  as  well  as  in  their  final  state,  with  a 
perfect  recollection  of  both  letters  ;  nor  do  I  perceive  any  ground  for  inferring  that 
Mr.  Easton's  assistance  (if  any)  or  interference  in  the  matter  of  the  claim  which  had 
been  the  subject  of  compromised  ejectment  was  not  contemporaneously  known  to  the 
testator,  or  had  been  forgotten  by  him.  The  testator's  feelings  towards  his  relatives, 
or  some  of  them,  may  very  possibly  not  have  been  those  of  a  moral  philosopher  or 
an  accomplished  Christian,  but  I  see  no  reason  for  believing  that  he  had  received 
from  any  of  his  family  any  service  or  benefit  whatever,  or  at  least  any  deserving 
gratitude  on  the  testator's  part. 

As  to  the  authorities  cited,  they  seem  to  me  all  consistent  with  a  conclusion  in 
Mr.  Weatherill's  favour — it  being  impossible  that  a  testam.entary  gift  by  a  client  to 
a  solicitor  can  against  the  latter  be  liable  to  all  the  same  considerations  as  a  gift  to 
him  intiT  riivs  would  have  been,  though  it  may  be  open  to  some  of  them. 

[312]  And  with  regard,  in  the  present  instance,  to  the  gift  of  the  note,  whether 
it  could  have  been  maintained  independently  of  the  will  I  do  not  say  or  suggest. 
However  that  may  be,  I  think  that,  circumstanced  as  this  case  is,  the  will  cured  the 
defect  (if  any),  the  infirmity  (if  any),  in  that  transaction,  and  was  equally  effectual 
with  respect  to  the  real  estate,  as  to  which,  however,  if  the  Plaintiff  shall  desire  an 
issue,  demsavit  vel  non,  or  an  opportunity  to  bring  an  ejectment,  possibly  he  ought 
to  have  it. 

I  should,  perhaps,  notice  the  application  made  to  us  by  the  Plaintiff's  counsel  for 
an  oral  examination  of  Mr.  Weatherili  as  a  witness  for  himself,  in  order  to  his 
cross-examination  for  the  Plaintiff,  before  us.  Whether  we  should  have  acceded  to 
the  application  if  Mr.  Weatherili  had  not  tendered  himself  for  the  purpose  before 
the  Vice-Chancellor,  it  is  unnecessary  to  say,  for  he  did  so,  and  that  course  must  be 
taken  to  have  been  oppo.sed  on  the  part  of  the  Plaintiff.  This  seems  to  us  a  sufficient 
reason  for  not  acceding  to  it  now.     Possibly  on  an  issue  if  directed  he  will  be  called. 

The  Lord  Justick  Turner.  I  have  considered  the  opinion  of  the  Vice-Chancellor 
with  quite  as  strong  a  desire  as  His  Honour  can  have  had  to  check  dealings  of  this 
kind  between  solicitor  and  client,  but  I  cannot  venture  to  go  to  the  extent  of  this 
decision.  The  facts  of  the  case  as  they  appear  in  evidence  before  us  do  not,  in  the 
view  which  I  take  of  them,  raise  any  question  of  law,  for  the  passages  which  have 
been  read  in  evidence  from  the  answer  of  the  Defendant,  seems  to  me  effectually 
to  dispose  of  the  whole  case  alleged  by  the  bill.  I  give  no  opinion,  therefore,  in 
favour  of  the  right  to  file  a  bill  of  this  description,  nor  do  I,  on  the  other  hand, 
intend  to  say  that,  under  no  circumstances,  can  such  a  bill  be  maintained. 

[313]  It  is  to  be  observed,  however,  that  this  is  the  first  instance,  so  far  as  my 
recollection  goes,  in  which  an  attempt  has  been  made  to  fix  a  trust  on  a  beneficial 
interest  given  by  will  upon  purely  equitable  grounds,  I  mean  on  those  peculiar 
equitable  doctrines  which  apply  to  dealings  between  solicitor  and  client,  and  guardian 
and  ward  ;  and  I  feel  some  alarm  at  the  consequences  of  the  doctrine  contended  for. 
It  is  obvious  that  if  such  a  doctrine  can  be  applied  to  the  relation  of  solicitor  and 
client,  it  must  be  applied  to  that  of  guardian  and  ward.  If  then  a  ward,  soon  after 
he  attained  twenty-one,  made  from  affectionate  motives  a  testamentary  disposition 
in  favour  of  his  guardian,  it  would,  according  to  this  doctrine,  be  the  duty  of  a  Court 
of  Equity  to  fix  a  trust  upon  it,  and  to  declare  the  guardian  a  trustee  for  the  benefit 
of  the  ward's  heir  and  next  of  kin.  There  is  obviously  a  great  distinction  between 
the  jurisdiction  of  this  Court  as  applied  to  contracts,  and  as  applied  to  testamentary 
dispositions.  In  the  case  of  a  written  contract  this  Court  can  direct  the  instrument 
to  be  delivered  up  to  be  cancelled,  but  it  has  no  such  jurisdiction  with  respect  to 
a  will.  When  a  will  is  tendered  for  probate,  a  Court  of  competent  jurisdiction 
decides  whether  the  document  expresses  the  will  and  intention  of  the  testator,  and 
if  any  fraud  affecting  the  will  or  intention  of  the  testator  can  be  proved  in  the 
Ecclesiastical  Court,  that  Court  can  rectify  the  instrument  and  take  out  of  it  the 
particular  clause  to  which  the  objection  applied.     So  I  take  it  that  in  a  Court  of  law, 
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if  a  question  of  fraud  arise  upon  a  will,  that  question  niaj^  he  disposed  of  and  redress 
may  be  obtained,  whether  the  question  atl'ect  the  whole  or  any  part  of  the  will. 
Cases  may  indeed  arise,  and  have  arisen,  in  which  tiie  question  as  to  the  validity 
of  particular  dispositions  could  not  be  properly  disposed  of  by  a  Court  of  law,  and, 
in  cases  of  this  kind  Courts  of  Equity  have  interfered  for  the  purpose  of  directing 
a  trial. 

[314]  The  only  case  cited  in  the  argument  which  has  at  all  appeared  to  me  to 
bear  upon  this  question,  is  the  case  of  Segrwe  v.  Kirwan  (1  Beatt.  157).  I  have  some 
recollection  of  having  heard  that  case  doubted  with  reference  to  the  question 
whether  it  was  not  a  case  in  which  the  Ecclesiastical  Court  might  have  interfered, 
but  it  is  unnecessary  to  pursue  this  point,  for  the  case  is  clearly  distinguishable  from 
the  present.  In  Segrave  v.  Kinvan  the  testator  had  no  intention  to  benefit  Kirwan  the 
counsel.  He  appointed  him  his  e.xecutor,  but  did  not  know  that  the  eft'ect  of  the 
appointment  would  be  to  give  him  a  beneficial  interest.  He  intended,  however,  to 
appoint  him  to  be  executor,  and  it  may  be  doubted,  therefore,  whether  the  Ecclesi- 
astical Court  could  have  interfered.  There  was  in  that  case  no  intention  of  the 
testator  in  favour  of  the  legatee.  It  was  not  a  case  in  which  the  testator  intended 
to  give  a  beneficial  interest  to  Kirwan,  for  he  was  ignorant  that  he  had  done  so. 

Without  intending  to  give  any  opinion  upon  this  question,  I  will  merely  observe 
that,  in  my  opinion,  it  must  be  extremely  difficult  to  make  out  such  a  case  as  would 
render  it  proper  for  this  Court  to  interfere  for  the  purpose  of  declaring  a  trust 
affecting  the  beneficial  interest  given  by  a  will,  on  such  grounds  as  are  here  relied 
upon,  and  that  the  Plaintiff  in  this  case  has,  in  my  judgment,  failed  to  do  so. 

I  concur  in  the  conclusion  to  which  my  learned  brother  has  come. 

(1)  MiiJdletm.  V.  Forbes,  stated  by  Sir  J.  Nicholl  in  Ingrain  v.  JVijatt,  1  Hagg.  395. 
See  also  Jones  v.  Gwlrich,  5  E.  F.  Moore,  p.  20,  where  Dr.  Lushington,  in  giving  the 
judgment  of  the  Judicial  Committee  of  the  Privy  Council,  said,  "  So,  when  a  will  is 
made  in  favour  of  a  medical  man  in  whose  house  the  testatrix  is  resident,  the  Court 
must  be  upon  its  guard  against  undue  influence,  for  practising  which  there  is  so  much 
opportunity  :  and  where  a  will  under  such  circumstances  is  made  by  a  solicitor,  who 
had  no  previous  knowledge  of  the  deceased,  the  Court  must  be  sure  that  he  distinctly 
understood  her  and  acted  as  her  agent,  and  not  as  the  agent  of  the  legatee  who  sent 
him.  The  law  of  England  has  prescribed  no  restrictions  upon  testamentary  disposi- 
tions, as  to  who  maj'  be  the  legatees.  Where  that  power  is  exercised  in  favour  of 
guardians,  trustees,  solicitors,  medical  attendants,  or  persons  standing  in  a  similar 
relation  to  the  deceased,  the  degree  of  proof  required  will  be  greater  or  less  according 
to  circumstances  ;  but  if  the  Court  be  satisfied  that  there  was  adequate  capacity, 
testamentary  intention,  untainted  by  fraud,  and  a  due  execution,  the  instrument  is 
valid.  Fraud  cannot  be  presumed,  but  the  circumstances  may  render  fraud  so 
probable,  that  the  Court  will  require  stronger  proof  than  in  cases  where  all  natural 
presumptions  are  in  favour  of  the  disposition,  and  the  free  will  of  the  testator."  See 
also  E.i-  parte  Fearon,  5  Ves.  64:5. 

(2)  See  as  to  fraud  the  earlier  part  of  the  judgment,  where  Sir  J.  Nicholl  cites 
cases  in  equity  upon  instruments  inter  vivos ;  from  which  it  may  be  inferred  that  the 
principles  on  which  Courts  of  Equity  proceed  in  questions  of  undue  influence  are 
acted  upon  by  the  Ecclesiastical  Courts  so  far  as  such  principles  are  applicable  to 
wills.     See  also  pp.  398  to  400  of  the  Report. 

[315]     Lowe  v.  Thomas.     Before  the  Lords  Justices.     May  30,  1854. 

[S.  C.  Kay,  369  ;  2  Eq.  R.  742  ;  23  L.  J.  Ch.  616  ;  18  Jur.  563  ;  2  W.  R.  499.  See 
Herbert  v.  Harrison,  1869,  20  L.  T.  386.  Questioned,  Pritchard  v.  Pritchard,  1870, 
L.  R.  11  Eq.  234.  See  In  re  Pringle,  1881,  17  Ch.  D.  823;  In  re  Cadogan,  1883, 
25  Ch.  D.  156.  Distingui.shed,  In  re  Tmvnleij,  1884,  53  L.  J.  Ch.  516.  See  Hart  v. 
Hernandez,  1885,  52  L.  T.  218.] 

Under  the  following  bequest,  "  to  my  brother,  J.  T.,  the  whole  of  my  money  for  his 
life,  at  his  death  to  be  divided  between  my  two  nieces,  Rebecca  and  Mary  L.,  my 
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clothes  to  be  likewise  divided  between  them,  my  watch  and  trinkets  for  my  niece, 
Mary  L.  I  likewise  declare  the  longest  survivor  of  the  above-mentioned  nieces  is  to 
become  possessor  of  the  whole  money  "  :  Held,  that  stock  did  not  pass. 

This  was  an  appeal  fiom  the  decision  of  Vice-Chancellor  Wood  upon  the  construc- 
tion of  the  following  will ; — 

"  I,  Ann  Thomas,  do  give  and  bequeath  to  my  brother  John  Thomas  the  whole  of 
my  money  for  his  life,  at  his  death  to  be  divided  between  my  two  nieces  Rebecca  and 
Mary  Lowe,  my  clothes  to  be  divided  likewise  between  them,  my  watch  and  trinkets 
for  my  niece  Mary  Lowe.  I  likewise  declare  that  the  longest  survivor  of  the  above- 
mentioned  nieces  is  to  become  possessor  of  the  whole  money. 

"Ann  Thomas,  September  17th  1833." 

The  testatrix's  property  consisted  of  X860  Bank  3}  per  cent,  annuities  standing 
in  her  own  name  ;  a  moiety  of  the  sum  of  £1937,  17s.  8d.  Old  South  Sea  annuities 
standing  in  the  names  of  the  trustees  of  a  will  by  which  it  was  bequeathed  to  her; 
£30  in  cash  deposited  with  the  testatri.x's  sister  Mary  Lowe  ;  £2  or  £3  cash  in  the 
house  in  which  the  testatrix  resided ;  her  wardrobe,  trinkets,  a  few  articles  of 
furniture  valued  at  £24,  and  half-a-year's  dividend  on  the  above  sums  of  stock  which 
accrued  due  before  she  died,  but  had  not  been  received. 

The  bill  was  filed  by  the  sisters,  and  the  question  was  whether  the  stock  passed, 
which  was  disputed  by  the  other  next  of  kin. 

The  Vice-Chancellor  decided  this  question  in  the  negative,  and  the  Plaintiffs 
appealed. 

[316]  The  case  is  reported  below  in  Mr.  Kay's  Reports  (page  369). 

Mr.  Rolt  and  Mr.  Hardy,  for  the  Appellants. 

They  cited  The  Case  of  Mary  Shelmer's  JFill  (Gilbert,  200) ;  Lynn  v.  Kerridge 
(West's  Rep.  temp.  Hardw.  172);  Hotham  v.  Sutton  (15  Ves.  319);  Ommanney  v. 
Butcher  (T.  &  R.  260) ;  Legqe  v.  Asgill  (T.  &  R.  265,  n.)  ;  Kendall  v.  Kendall  (4  Russ. 
360) ;  Gosden  v.  Dotterill  (i'Myl.  &  K.  56) ;  Rogers  v.  Thomas  (2  Keen,  8) ;  Dowson  v. 
Gaskoin  (2  Keen,  14) ;  Cunningham  v.  Murray  (1  De  G.  &  Sm.  366) ;  JFiUis  v.  Plaskett 
(4  Beav.  208) ;  Glendening  v.  Glendening  (9  Beav.  324) ;  Boi/s  v.  Morgan  (3  Myl.  &  Cr. 
661)  ;  JFaite  v.  Combes  (5  De  G.  &  Sm."676) ;  Faisey  v.  Reynolds  (5  Russ.  12). 

Mr.  Walker  and  Mr.  C.  Hall,  for  the  next  of  kin,  cited  Boys  v.  Mm-gan  (3  Myl.  & 
Cr.  661) ;  Parker  v.  Marchant  (1  Ph.  356). 

Mr.  Chandless,  Mr.  Mackeson  and  Mr.  Fischer  appeai-ed  for  other  parties. 

Mr.  Rolt,  in  reply. 

The  Lord  Ju.stice  Knight  Bruce.  "  Non  aliter  a  significatione  verborum  recedi 
oportet  quam  cum  manifestum  est  aliud  sensisse  testatorem  (Dig.  lib.  32,  tit.  1,  s. 
69)."  So  said  Marcellus,  and  the  Vice-Chancellor's  conclusion  appears  to  be  the  just 
result  of  an  accurate  application  [317]  of  that  rule,  there  being  here  a  total  absence 
of  context  to  shew  that  the  testatrix  employed  the  word  "  monej^ "  otherwise  than  in 
its  correct  and  proper  sense,  which  is  not  property  generally,  but  a  particular  species 
of  property.  That  species  no  more  includes  annuities  than  houses  or  furniture.  An 
annuity  is  not,  though  its  fruit  is,  money,  nor  where  a  man  gives  his  wool  or  his 
apples  are  we  to  presume  that  he  means  to  give  his  sheep  or  his  orchard.  That  this 
lady  herself,  if  she  could  be  appealed  to,  would  not  overrule  the  judgment  which  I 
am  now  giving  I  am  not  clear,  but  the  numerous  class  of  persons  who,  in  wills  and 
otherwise,  speak  as  if  the  office  of  language  were  to  conceal  their  thoughts,  have  no 
right  to  complain  of  being  taken  to  mean  what  their  language  expresses. 

The  Lord  Ju.stice  Turner.  It  is  not  unlikely  that  it  was  the  testatrix's  inten- 
tion to  pass  by  the  description  "the  whole  of  my  money,"  something  more  than  what 
strictly  and  literally  speaking  would  pass  under  the  description  of  "money,"  but 
probability  is  one  thing  and  judicial  certainty  another. 

Now  the  first  question,  as  Mr.  Hall  very  accurately  put  it,  is  this  : — Could  it  be 
the  intention  of  the  testatrix,  by  those  words,  to  pass  the  whole  of  her  property? 
Are  they  tantamount  to  a  description  of  the  whole  of  her  estate?  It  appears  to  me 
to  be  clear  upon  the  context  of  the  will  that  this  could  not  be  the  intention,  because 
we  find  in  the  will,  after  the  disposition  of  the  whole  of  the  testatrix's  money,  a 


6 DE  Q.  M.  &  G.  318.  DIPLOCK    ('.    HAMMOND  893 

disposition  of  some  specific  articles,  namely,  her  clothes,  watch  anil  otiior  things,  and 
this  not  by  way  of  exception  out  of  the  disposition  of  the  whole  of  her  money 
previously  made.  It  is  clear,  therefore,  that  the  whole  of  the  residuary  estate  cannot 
have  been  intended  to  pass  under  the  description  of  money. 

[318]  Then  can  it  be  said,  that  under  that  description  she  intended  to  pass  all 
property  producing  income  !  To  determine  this,  we  must  look  at  the  different  sources 
from  which  income  may  be  derived.  Suppose  she  had  invested  her  property  in  a 
ship  instead  of  the  funds?  Could  it  be  said  that  the  ship,  which  is  one  only  of  the 
numerous  forms  of  investment  producing  income,  would  pass'!  I  think  it  clearly 
would  not. 

If  we  deviate  from  the  correct  meaning  of  the  words  which  the  testatrix  has  used, 
we  are  immediately  involved  in  the  difficulty  of  deciding  how  far  the  deviation  is 
to  be  carried.  I  think  that  in  this  and  in  other  like  cases  it  is  neces.sary  to  adhere  to 
the  proper  and  correct  sense  of  the  words  used  in  the  will,  where  there  is  no  context 
to  give  a  different  effect  to  them.  The  context  here  relied  upon  rests  entirely  on  the 
words  "the  whole  of  my  money"  coupled  with  the  disposition  of  the  residue  as  "the 
whole  money."  But  the  words  "  my  money"  in  my  mind  do  not  lead  to  the  inference 
that  the  testatrix  intended  anything  else  than  money.  The  word  "  whole  "  may  have 
been  introduced  for  the  purpose  of  including  money  at  her  bankers  or  money 
deposited  with  private  persons,  and  she  might  doubt  whether  if  she  said  "my  money" 
simply,  and  not  "  the  whole  of  my  money,"  the  word  might  not  be  confined  to  money 
in  her  actual  po.ssession. 

Then  is  there  anything  in  the  residuary  disposition  contained  in  the  will  which 
can  have  the  effect  of  passing  more  than  what  was  strictly  money  ?  It  is  argued  that 
money  must  mean  money  in  a  state  of  investment,  for  a  life-estate  is  given,  but  then 
it  would  be  by  the  act  of  the  Court,  in  order  to  give  effect  to  the  bequest  in 
remainder,  that  the  investment  would  be  made  where  the  same  property  is  given  in 
succes.sion  to  different  persons.  [319]  The  only  case  amongst  those  cited,  which 
appeared  to  give  support  to  such  a  construction  was,  that  of  Lynn  v.  Kerrvlge  (^^''est's 
Rep.  temp.  Hardw.  172) ;  but  on  looking  closely  at  that  case,  it  appears,  that  there 
was  there  a  gift  of  a  legacy,  which  was  a  charge  of  course  on  the  general  estate  of  the 
testatrix,  and  then  an  ultimate  disposition  of  "what  money  was  not  therein  otherwise 
disposed  of."  That  was  held  sufficient  to  explain  that  the  meaning  in  which  the  word 
"  money  "  was  used,  was  not  the  ordinary  meaning  of  the  word. 

I  entirely  coincide  with  my  learned  brother  and  the  Vice-Chancellor. 

Aj)peal  dismissed  with  costs. 


[320]     DiPLOCK  V.  Hammond.     Before  the  Lords  Justices.     May  31,  1854. 

[S.  C.  2  Sm.  &  G.  141  ;  23  L.  J.  Ch.  550 ;  2  W.  R.  500.     Distinguished,  Ex  parte 
Skellard,  1873,  L.  R.  17  Eq.  109.] 

A  written  authority,  signed  by  a  creditor,  directed  to  his  debtor  and  delivered  to  A. 

B.  in  this  form  : — "  I  hereby  authorize  you  to  pay  A.  B.  the  sum  of  £ ,  being 

the  amount  of  my  contract,  he  having  advanced  me  that  sum,"  is  a  good  assign- 
ment, if  stamped  as  such,  without  being  stamped  as  an  order  for  payment. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  holding  that  the 
following  document,  which  was  stamped  as  an  assignment,  was  admissible  in  evidence 
as  such  without  being  stamped  as  an  order  for  payment  of  money  (1) : — 

"To  the  Governors  and  Guardians  of  St.  Mary,  Newington,  Walworth, 
February  1st,  1853. 

"  Gentlemen, — I  hereby  authorize  you  to  pay  to  Mr.  John  Diplock,  of  the 
Walworth  Road,  the  sum  of  £365,  being  the  amount  of  my  contract  at  the  new 
workhouse,  Walworth  Villa,  Mr.  Diplock  having  advanced  me  that  sum. — I  remain. 
Gentlemen,  your  obedient  servant,  George  Hammond." 
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It  appeared  that  the  document  was  delivered  hy  the  creditor  to  the  assignee  of 
the  debt. 

[321]  The  case  is  reported  in  the  second  volume  of  Messrs.  Smale  and  Giffard's 
Reports  (page  141). 

Mr.  Craig  and  Mr.  Welford,  in  support  of  the  appeal.  When  the  authority  is  not 
sent  to  the  debtor,  but  is  delivered  to  the  assignee,  it  is  an  order  for  payment  out  of 
a  specific  fund,  and  must  be  so  stamped  at  the  time.  It  cannot  be  stamped  after- 
wards ;  31  Geo.  3,  c.  25,  s.  19.  [The  Lord  Justice  Knight  Bruce.  The  words 
are,  "I  hereby  authorize  you  to  pay"  (see  Russell  v.  FoweU,  14  M.  &  W.  418).] 
That  is  in  effect  an  order  to  pav,  Ruff  v.  Wehh  (1  Esp.  129);  Hutchinson  v.  Hei/warth 
<9  A.  &  E.  375) ;  Lucas  v.  Jmies\5  Q.  B.  949). 

They  also  referred  to  Lord  Brai/hrooke  v.  Meredith  (13  Sim.  271) ;  Gh-een  v.  Daiies 
<4  B.  &  C.  235);  Butts  v.  Su-ann  {2  Bro.  &  B.  78);  I'arso7is  v.  Middleton  (6  Hare, 
261) ;  Emli/  v.  Collin.s  (6  Man.  &  Sel.  144);  Fairhank  v.  Bell  (1  B.  &  A.  36);  Jones  v. 
Simpson  (2"B.  &  C.  318) ;  Lestranqe  v.  Lestrancje  (13  Beav.  281) ;  Jenny  v.  Herle  (2  Ld. 
Eaym.  1361  ;  1  Str.  591);  Eat/dock  v.  Li/nch  (2  Ld.  Raym.  1563). 

'   [The  Lord  Justice  Knight  Bruce  referred  to  Evans  v.  Prothero  (1  De  G.  Mac. 
Si  G.  572).] 

Mr.  Malins,  Mr.  J.  H.  Palmer  and  Mr.  Speed  appeared  for  the  Respondents,  but 
were  not  called  upon. 

The  Lord  Ju.stice  Knight  Bruce.  The  governors  and  guardians  of  the  poor 
of  Saint  [322]  Mary,  Newington,  owed  Mr.  Hammond  a  debt,  which  the  Plaintiff 
Mr.  Diplock  asserts  that  Hammond  assigned  to  him  for  value.  The  Plaintiff  asserts 
that  this  was  an  assignment,  giving  him  a  preferable  lien  to  that  of  the  Defendant 
Mr.  Booth,  who  claims  under  another  assignment  of  the  same  debt  made  by  the 
same  creditor  to  Booth.  Now,  of  the  truth  of  the  whole  of  this  position,  there  can, 
independently  of  the  provisions  of  the  Stamp  Law,  be  no  doubt  or  reasonable 
question  ;  for  Hammond  signed  this  paper  [His  Lordship  read  the  document  above 
set  out].  This  document  was  served  upon  the  debtors.  With  regard  to  Booth's 
claim,  the  assignment  to  him  was  not  only  executed  subsequently  to  the  equitable 
assignment  to  Diplock,  but  was  not  served  upon  the  debtors  till  after  the  service 
upon  them  of  Hammond's  assignment.  The  cause  therefore  would  be  in  effect  un- 
defended if  the  Stamp  Law  were  out  of  the  question.  It  is  said,  however,  that  by 
reason  of  those  laws,  the  Plaintiff's  case  wholly  fails ;  and  the  argument  is  put  thus, 
that  the  Stamp  Laws  either  render  what  would  otherwise  be  an  assignment  not  an 
assignment,  or  that  on  certain  assignments  a  double  stamp  is  required.  If  the  law 
of  this  country  is  in  such  a  singular  state,  it  must  be  submitted  to  until  it  shall  be 
altered,  but  I  have  the  satisfaction  of  thinking  that  the  law  is  not  in  so  discredit- 
able a  condition. 

The  first  contention  is  hardly  arguable,  that  the  Stamp  Laws  prevent  that  from 
being  an  assignment  which  would  have  been  one  independently  of  those  laws.  With 
respect  to  the  other  proposition,  that  the  language  of  the  document  is  such  as 
(though  not  essential  to  the  nature  of  the  document  as  an  assignment)  to  require  a 
double  stamp  (one  as  an  order  for  payment  of  money,  and  another  as  au  assignment), 
it  is  admitted  that  if  it  had  begun  thu.s,  "I  hereby  assign,"  there  would  be  no 
question  liut  that  an  assignment  stamp  would  ha^•e  been  sufficient.  It  is,  [323] 
however,  contended  that  this  change  of  words  makes  a  great  difference  and  turns 
the  document  into  an  order,  requiring  to  be  stamped  accordingly,  and  that  as  it 
cannot  now  be  .so  stamped  the  document  is  not  admissible.  I  am  of  opinion  that 
such  a  construction  of  the  Stamp  Laws  is  unnecessary,  and  would  be  harsh,  oppres- 
sive and  irrational.  The  document  may  or  may  not  be  in  some  sense  an  order  for 
payment  of  money,  but  it  is  not  the  less  an  assignment  requiring  such  a  stamp  only 
as  has  been  affixed. 

It  appears  to  me  that  the  point  is  perfectly  clear,  and  that  the  appeal  ought  to 
be  dismissed  with  costs. 

The  Lord  Justice  Turner.  As  the  Lord  Justice  agrees  with  the  Vice- 
Chancellor,  it  is  not  necessary  for  me  to  express  any  opinion  of  my  own,  but  I  see 
no  reason  why  the  document  .should  not  operate  as  an  assignment  when  stamped  as 
an  assignment. 

Appeal  dismissed  with  costs. 
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(1)  55  Geo.  3,  c.  184,  Schedule,  Part  I.,  "Inland  Bill.''  The  following  instru- 
ments shall  be  deemed  and  taken  to  be  inland  bills,  drafts  or  orders  for  the  payment 
of  mone\'  within  the  intent  and  meaning  of  this  schedule,  viz.  :  "all  bills,  drafts  or 
orders  for  the  payment  of  any  sum  of  money  out  of  any  particular  fund  which  may 
or  may  not  be  available,  or  upon  any  condition  or  contingency  which  may  or  ma\'  not 
lie  performed  or  happen  if  the  same  shall  be  made  payable  to  the  bearer  or  to  order, 
or  if  the  same  shall  be  delivered  to  the  payee  or  some  person  on  his  or  her  behalf.' 

[324]    The  Incorporated  Church  Building  Society  v.  Coles.    Before  the  Lord 
Chancellor  Lord  Cranworth.     Mai/  2,  1855. 

[S.  C.  1  K.  &  J.  U5 ;  24  L.  J.  Ch.  713 ;  1  Jur.  (N.  S.),  761.] 

A  testator,  by  his  will,  executed  three  calendar  months  Ijefore  his  death,  devised  two 
houses  in  Brighton  to  trustees,  upon  trust  to  sell  and  invest  the  purchase-money, 
and  to  pay  the  dividends  to  his  wife  during  her  life,  and  at  her  death  to  make  over 
and  transfer  the  principal  sum  so  invested  to  the  treasurer  for  the  time  being  of 
the  Incorporated  Society  for  Promoting  the  Enlargement,  Building  and  Kepairing 
of  Churches  and  Chapels,  to  be  applied  to  the  uses  and  purposes  of  that  society.' 
Held,  that  such  a  gift  was  not  within  the  scope  of  the  Act  43  Geo.  3,  c.  108, 
and  could  not  be  sustained  either  in  its  entirety  or  as  a  gift  of  the  proceeds  of  the 
sale  to  the  extent  of  £500,  but  was  void  under  the  Act  9  Geo.  2,  c.  36. 

The  Act  43  Geo.  3,  c.  108,  was  passed  with  a  view  of  authorizing  limited  dispositions 
of  land  by  deed  or  will  in  favour  of  the  charitable  uses  therein  specified,  but  the 
intent  of  the  Legislature  was,  that  the  gift  should  be  of  specific  lands  for  one  or 
other  of  the  specific  purposes  indicated  in  that  Act,  and  therefore  a  gift  of  the 
proceeds  of  land  is  not  within  the  protection  of  that  Act,  but  is  obnoxious  to  the 
provisions  of  the  Statute  of  Mortmain,  9  Geo.  2,  c.  36. 

Robert  James  Harrison,  by  his  will  dated  February  1838,  gave  to  his  wife  Lucy 
Harrison,  Neville  Read,  and  Michael  Hinton  Castle  and  the  survivor,  and  the  heirs 
and  assigns  of  such  survivor,  his  two  freehold  houses  in  Sillwood  Place,  Brighton, 
upon  trust  to  sell  and  invest  the  purchase-money  in  Government  securities  or  public 
funds  of  Great  Britain,  and  to  pay  the  dividends  arising  therefrom  half-j'early  to  his 
wife  for  her  sole  use  and  benefit  during  her  life,  and  at  her  death  to  make  over  and 
transfer  the  principal  sum  so  invested  in  Government  securities  or  the  public  funds 
of  Great  Britain  to  the  treasurer  for  the  time  being  of  the  Incorporated  Society  for 
Promoting  the  Enlargement,  Building  and  Repairing  of  Churches  and  Chapels,  to  be 
applied  to  the  uses  and  purpo.ses  of  that  society. 

The  testator  lived  more  than  three  calendar  months  after  the  execution  of  his 
will,  and  died  leaving  two  sisters,  Harriet  the  wife  of  the  Defendant  Cator,  and 
Elizabeth  Harrison,  his  co-heiresses  at  law.  Elizabeth  Harrison  died  leaving  the 
Defendant  Wilson  her  heir  [325]  at  law.  The  testator's  widow,  who  afterwards 
married  the  Defendant  the  Rev.  .John  Coles,  was  the  survivor  of  the  three  trustees 
named  in  the  will. 

The  Plaintiffs  in  this  suit  were  the  Incorporated  Society  for  Promoting  the 
Enlargement,  Building  and  Repairing  of  Churches  and  Chapels,  and  were  incor- 
porated by  the  Act  9  Geo.  4,  c.  42.  The  bill  was  filed  by  them  against  the  Rev. 
John  Coles  and  Lucy  his  wife,  and  Mr.  and  Mrs.  Cator  and  Mr.  Wilson.  The  bill 
submitted  that  the  trusts  for  the  benefit  of  the  Plaintiffs  were  not  void  by  virtue  of 
the  Act  9  Geo.  2,  c.  36,  but  valid  ;  and  in  particular  that  by  virtue  of  the  Act  43 
Geo.  3,  c.  108,  the  testator  was  authorized  to  devise  the  houses  and  premises  in  the 
manner  mentioned  and  the  Plaintifl's  to  receive  the  benefit  of  the  same ;  and  that  if, 
in  consequence  of  the  form  of  the  devise  and  of  the  trusts  thereof,  the  gift  for  the 
benefit  of  the  Plaintiffs  was  to  be  considered  as  a  gift  of  goods  and  chattels  and  not 
of  lands  and  tenements,  yet  the  Plaintiffs  were  entitled  to  the  benefit  thereof  to  the 
value  of  £500  at  the  least ;  and  praying  that  the  rights  of  all  parties  under  the 
devise  might  be  declared  and  the  trusts  carried  into  eifect ;  that  the  houses  might  be 
sold,  and  the  purchase-money  invested  and  secured  for  the  benefit  of  all  the  parties 
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interested.  The  Vice-Chancellor  Wood  dismissed  the  bill,  holding  that  the  devise 
was  void  as  not  being  within  the  scope  of  the  Act  43  Geo.  3,  c.  108,  and  that  it  could 
not  under  that  Act  be  sustained  either  in  its  entirety  or  as  gift  of  the  proceeds  of 
the  sale  to  the  extent  of  X500  (1  Kay  &  John.  145).  From  that  decree  the  PlaintifiFs 
now  appealed  to  the  Lord  Chancellor. 

The  following  sections  of  the  Act  43  Geo.  3,  c.  108,  [326]  were  relied  upon  by 
the  Appellants  and  observed  upon  by  the  Lord  Chancellor. 

Sect.  1.  Whereas  a  sufficient  number  of  churches  and  chapels  for  the  celebration 
of  divine  service  according  to  the  rites  and  ceremonies  of  the  United  Church  of 
England  and  Ireland,  and  of  mansion-houses  with  competent  glebes  for  the  residence 
of  ministers  officiating  in  such  churches  and  chapels,  is  necessary  towards  the  pro- 
motion of  religion  and  morality  :  And  whereas  the  same  are  either  wholly  wanting 
or  materially  deficient  in  most  parts  of  England  and  Ireland  :  And  whereas  many 
well-disposed  persons  would  be  desirous  of  contributing  towards  the  supply  of  such 
defects  if  they  were  enabled  so  to  do  in  the  manner  hereinafter  directed ;  May  it 
therefore  please  your  Majesty  that  it  may  be  enacted,  and  be  it  enacted  by  the 
King's  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal  and  Commons  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  that  all  and  every  person  and  persons  having  in  his  or 
their  own  right  any  estate  or  interest  in  possession,  reversionary  or  contingency  of 
or  in  any  lands  or  tenements,  or  of  any  property  of  or  in  any  goods  or  chattels,  shall 
have  full  power,  licence  and  authority  at  his  and  their  will  and  pleasure  by  deed 
enrolled  in  such  manner  and  within  such  time  as  is  directed  in  England  by  the 
statute  made  in  the  twenty-seventh  year  of  the  reign  of  King  Henry  the  Eighth  ; 
and  in  Ireland,  by  the  statute  made  in  the  tenth  year  of  the  reign  of  King  Charles 
the  First  for  enrolment  of  bargains  and  sales,  or  by  his,  her  or  their  last  will  or 
testament  in  writing  duly  executed  according  to  law,  such  deed  or  such  will  or  testa- 
ment being  duly  executed  three  calendar  months  at  least  before  the  death  of  such 
"■rautor  or  testator  including  the  days  of  the  execution  and  death,  to  give  and  grant 
to  and  vest  in  any  person  or  persons  or  [327]  body  politic  or  corporate,  and  their 
heirs  and  successors  respectively,  all  such  his,  her  or  their  estate,  interest  or  property 
in  such  lands  or  tenements  not  exceeding  five  acres,  or  goods  and  chattels  or  any  part 
or  parts  thereof,  not  exceeding  in  value  five  hundred  pounds,  for  or  towards  the 
erecting,  rebuilding,  repairing,  purchasing  or  providing  any  church  or  chapel  where 
the  liturgv  and  rites  of  the  said  united  church  are  or  shall  be  used  or  observed,  or 
any  mansion-house  for  the  residence  of  any  minister  of  the  said  united  church, 
officiating  or  to  officiate  in  any  such  church  or  chapel,  or  of  any  outbuildings  offices 
churchyard  or  glebe  for  the  same  respectively,  and  to  be  for  those  purposes  applied 
according  to  the  will  of  the  said  benefactor  in  and  by  such  deed  enrolled,  or  by  such 
will  or  testament  executed  as  aforesaid  expressed,  the  consent  and  approbation  of  the 
ordinary  being  first  obtained,  and  in  default  of  such  direction,  limitation  or  appoint- 
ment in  such  manner  as  shall  be  directed  and  appointed  by  the  patron  and  ordinary, 
with  the  consent  and  approbation  of  the  parson,  vicar  or  other  incumbent,  and  such 
person  and  persons,  bodies  politic  and  corporate,  and  their  heirs  and  successors 
I'espectively,  shall  have  full  capacity  and  ability  to  purchase  receive  take  hold  and 
enjo}-  for  the  purposes  aforesaid,  as  well  from  such  persons  as  shall  be  so  charitably 
disposed  to  give  the  same  as  from  all  other  persons  as  shall  be  willing  to  sell  or  aliene 
to  such  person  or  persons  bodies  politic  or  corporate,  any  lands  or  tenements  goods 
or  chattels  without  any  licence  or  writ  of  ad  quod  damnum,  the  Statute  of  Mortmain, 
or  any  other  statute  or  law  to  the  contrary  notwithstanding  :  provided  always,  that 
this  Act,  or  anything  therein  contained,  shall  not  extend  to  enable  any  person  or 
persons  being  within  age  or  of  nonsane  memory,  nor  women  covert  without  their 
husbands,  to  make  any  such  gift  grant  or  alienation  ;  anything  in  this  Act  contained 
to  the  contrary  in  anywise  notwithstanding. 

[328]  Sect.  2.  Provided  also,  and  it  is  hereby  further  enacted,  that  no  more  than 
one  such  gift  or  devise  shall  be  made  by  any  one  person,  and  that  if  any  such  gift  or 
devise  as  aforesaid  shall  happen  to  exceed  five  acres  in  lands  or  tenements,  or  the 
value  of  five  hundred  pounds  in  goods  and  chattels,  every  such  gift  or  devise  shall 
be  good  and  valid  to  the  extent  aforesaid  ;  and  it  shall  l)e  lawful  for  the  Lord  Chan- 
cellor for  the  time  being  on  petition  to  make  order  for  reducing  every  such  gift  or 
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devise  to  and  within  the  said  limits,  and  for  allotting  such  specific  five  acres,  and  if 
occasion  should  require  such  specific  goods  and  chattels  as  in  his  judgment  shall  lie 
most  convenient,  and  to  make  such  further  order  touching  the  premises  as  to  him 
shall  appear  just  and  reasonable. 

Sect.  3.  Provided  also,  that  no  glebe  containing  upwards  of  fifty  acres  shall  be 
augmented  with  more  than  one  acre  under  or  by  virtue  of  this  Act,  but  that  the 
excess,  if  any,  given  or  devised  for  the  purpose  of  such  augmentation,  shall  be 
reduced  in  manner  aforesaid  by  the  said  Lord  Chancellor,  and  such  order  thereupon 
shall  lie  by  him  made  as  hereinbefore  is  directed  in  the  case  of  an  excess  beyond 
five  acres. 

Mr.  Rolt  and  Mr.  Kenyon,  for  the  Plaintiffs  the  Appellants.  ^Ve  submit  first, 
that  the  devise  to  the  Plaintiffs  is  clearly  of  land  within  the  saving  of  the  Act  43 
Geo.  3,  c.  108,  the  1st  sect,  of  that  Act  in  terms  legalising  such  a  devise  for  the  pur- 
pose of  erecting,  rebuilding,  repairing,  purchasing  or  providing,  any  "  church  or 
chapel,"  &c.  ;  the  Vice-Chancellor  however  has  held,  that  the  word  land  in  that 
section  is  referable  only  to  the  1st  and  5th  of  the  purposes  there  indicated,  and  that 
goods  and  chattels  are  referable  to  the  three  intermediate  purposes,  but  all  the  puiposes 
are  equally  attainable  by  the  application  of  land  [329]  or  its  proceeds,  or  of  goods 
and  chattels.  In  the  present  case  the  testator  has  not  given  land  to  the  extent  which  he 
might  have  given  it.  The  value  of  the  land,  or  the  accident  of  its  being  covered  with 
houses,  can  be  no  criterion  as  to  whether  the  devi.se  is  or  not  within  the  Act,  for  land 
fluctuates  in  value  and  the  poorest  land  may  eventually  prove  the  most  valuable 
either  by  its  increased  proximity  to  a  town  or  the  discovery  of  minerals.  It  was 
held  by  the  Vice-Chancellor  that,  by  the  power  conferred  upon  a  testator  by  the  Act 
43  Geo.  3,  c.  108,  to  pass  all  such  his  estate,  interest  or  property  in  land,  the  Legis- 
lature intended  that  a  testator  should  only  be  permitted  to  devise  all  his  estate 
without  reserve,  and  that  it  is  not  competent  for  him  to  give  an  estate  in  remainder. 
It  is  submitted,  however,  that  such  a  construction  is  most  arbitrary  and  unreasonable. 
Secondly,  inasmuch  as  the  Act  43  Geo.  3,  c.  108,  limits  the  powers  of  devising  and 
bequeathing  to  five  acres  or  goods  and  chattels  not  exceeding  £500  in  value,  we  sub- 
mit that  the  purposes  of  that  Act  are  satisfied  by  the  trustees  accepting  the  devise 
as  land  ;  what  they  may  ultimately  do  with  the  proceeds  is  wholly  immaterial,  there 
being  no  necessity  for  the  enjoyment  of  the  land  in  specie  or  in  a  particular  parish. 
Thirdly,  if  the  devise  must  be  enjoyed  in  specie  and  used  in  one  of  the  ways  indicated 
by  the  Act  43  Geo.  3,  c.  108,  there  is  nothing  to  shew  that  it  may  not  now  be  used 
in  one  or  other  of  the  prescribed  modes.  Fourthly,  assuming  this  not  to  be  a  devise 
of  land  but  a  bequest  only  of  its  proceeds  to  the  Plaintiffs,  still  we  submit  that  they 
are  at  least  entitled  to  the  benefit  of  the  bequest  to  the  extent  of  X500  under  the 
discretionary  powers  conferred  upon  the  Lord  Chancellor  by  the  2d  section. 

Mr.  Headlam,  Mr.  Rogers,  Mr.  Smythe  and  Mr.  Pownall  appeared  for  the  several 
Defendants,  but  were  not  called  upon. 

[330]  The  Lord  Chancellor.  I  have  not  a  doubt  upon  this  case  ;  the  Act  43 
Geo.  3,  c.  108,  authorizes  any  person,  by  his  will  executed  three  calendar  months 
before  his  death,  to  give  to  any  person  or  body  politic  all  his  estate  interest  or  pro- 
perty, in  lands  or  tenements  not  exceeding  five  acres,  or  goods  and  chattels  or  any 
part  or  parts  thereof  not  exceeding  £500  in  value  for  the  purposes  therein  specified. 

In  this  case  the  testator,  having  two  houses  in  Brighton,  gave  them  to  trustees 
upon  trust  to  sell  and  invest  the  proceeds  in  Government  securities  and  to  pay  the 
dividends  to  his  widow  for  her  life,  and  after  her  death  to  transfer  the  principal 
monies  to  the  Plaintiffs.  There  is  no  doubt  but  that  under  the  Statute  of  Mortmain 
such  a  gift  would  be  void,  and  the  question  is,  whether  it  is  made  valid  by  the  opera- 
tion of  the  Act  43  Geo.  3,  c.  108.  The  property  is  confes.sedly  under  five  acres,  and 
it  has  been  contended  that  as  such  it  is  a  gift  authorized  by  the  Act.  But  I  do  not 
think  so  ;  the  construction  which  the  Vice-Chancellor  arrived  at,  and  in  which  I  con- 
cur, is,  that  these  five  acres  or  any  less  amount  are  to  be  specifically  enjoyed  for  one 
or  other  of  the  specific  purposes  indicated  by  the  Act.  Any  other  construction 
would  be  absurd  ;  in  the  first  place,  there  being  no  limit  to  the  value  of  land,  accord- 
ing to  the  Appellants'  construction,  while  the  Act  limits  the  value  of  goods  and 
chattels  to  be  bequeathed  to  £500,  land  to  the  value  of  £50,000  might  be  devised  to 
be  converted  into  money. 

C.  xxiiL— 29 
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It  is  true  that,  under  the  Act,  land  in  the  vicinity  of  Belgrave  Square  might  be 
given  to  the  minister  of  the  parish  with  certain  restrictions,  as  that  if  there  was  a 
glebe  of  more  than  fifty  acres  the  augmentation  could  only  be  to  the  extent  of  one 
acre  ;  but  the  whole  in-[331]-tent  of  the  Legislature,  as  discoverable  from  every  section 
of  the  Act,  was  directed  and  evidently  points  to  a  specific  gift  for  a  specific  purpose. 
The  '2d  section,  which  was  relied  upon  as  justifying  another  interpretation,  confirms 
this  construction  ;  for  if  any  other  was  put  upon  it,  a  testator  might  give  five  acres 
in  the  neighbourhood  of  Belgrave  S(iuare  and  five  acres  of  worthless  land  in  Wales, 
and  it  would  bo  the  duty  of  the  Lord  Chancellor  to  determine  which  five  acres  were 
legally  devised.  It  would  be  absurd  that  this  Court  should  in  such  cases  have  the 
obligation  imposed  on  it  to  select  the  land,  yet  this  is  the  construction  which  must 
be  adopted  to  support  the  Appellants'  contention.  It  seems  to  me,  therefore,  that 
the  Legislature  meant,  that  land  not  exceeding  five  specific  acres  might  be  dedicated 
to  one  or  other  of  the  specific  purposes  mentioned  in  the  Act.  The  Appellants  say, 
that  they  ought  at  all  events  to  have  to  the  extent  of  £.500  in  value ;  but  it  seems  to 
me  that  the  construction  which  I  have  put  upon  the  statute  disposes  also  of  that 
question,  for  the  gift  is  clearly  not  a  specific  gift  of  land  but  of  the  proceeds  of  the 
sale  of  land  which  is  not  authorized  by  the  Act ;  thus  the  gift  would  be  obnoxious  to 
the  provisions  of  the  Statute  of  Mortmain  which  applies  as  well  to  the  proceeds  of 
land  as  to  the  land  itself.  I  think  the  Vice-Chancellor  is  right;  and  this  appeal 
must  be  dismissed  with  costs. 


[332]     The  Queen  v.  Hancock.     Before  the  Lord  Chancellor  Lord  Cranworth. 

June  2,  185.5. 

[S.  C.  3  W.  R.  525.] 

A  writ  of  scire  facias  having  issued  out  of  Chancery  to  repeal  certain  letters  patent, 
the  patentee  presented  a  petition  to  the  common  law  .side  of  the  Court,  alleging 
that  the  writ  contained  improper  recitals  and  suggestions,  which,  if  used  as  a 
defence  in  an  action  at  law  for  the  infringement  of  a  patent,  would  be  inadmissible, 
and  praying  that  the  writ  might  be  quashed  or  reformed  by  striking  out  the  objec- 
tionable matter,  the  Lord  Chancellor  declined  to  exercise  the  jurisdiction  reserved 
to  him  by  the  46th  section  of  the  Act  12  &  13  Vict.  c.  109,  on  the  ground  that 
by  the  39th  section  of  that  Act  jurisdiction  in  such  cases  was  conferred  on  the 
Judges  of  the  Superior  Courts  of  Common  Law,  and  that  they  could  more  satis- 
factorily dispose  of  the  question  of  pleading  involved  in  the  case. 

This  was  the  petition  of  Thomas  Hancock,  Thomas  H.  Birley,  Herbert  Birley  and 
Hugh  Birley,  co-partners  in  certain  letters  patent  which,  on  the  27th  November  1843, 
had  been  granted  to  the  Petitioner  T.  Hancock,  for  certain  improvements  in  the 
manufacture  of  caoutchouc. 

The  petition  stated  that  the  specification  had  been  duly  enrolled  on  the  21st  May 
1844,  that  divers  actions  had  been  brought  by  the  Petitioner,  T.  Hancock,  against 
persons  who  had  infringed  the  patent,  and  that  a  verdict  was  found  for  the  Plaintiff 
in  all  the  issues,  which  verdict  had  never  been  disturbed  ;  that,  on  the  8th  May 
1 855,  a  writ  of  scire  facias  was  issued  out  of  Chancery,  directed  to  the  SheriflF  of 
Middlesex,  on  the  application  of  Lockington  St.  Lawrence  Bunn,  for  the  purpose  of 
procuring  the  said  letters  patent  to  be  revoked  and  annulled  ;  that  the  writ  was 
framed  in  an  unusual  and  improper  manner,  both  as  regards  the  recitals  and 
suggestions  therein  contained  ;  and  among  others  contained  a  recital  that,  before  the 
Solicitor-General  had  made  his  report,  the  Petitioner  T.  Hancock  had  caused  a  certain 
paper  writing,  describing  his  invention,  to  be  deposited  with  the  Solicitor-General, 
and  which  paper  writing  was  entitled,  "  Heads  of  Mr.  Thomas  Hancock's  invention  ;  " 
that  the  writ  also  contained  a  suggestion  that  the  Petitioner  T.  Hancock  [333]  did, 
in  and  by  his  specification,  claim  a  third  part  of  the  invention  therein  described, 
which  was  not  described  in  the  deposit  paper.  The  petition  then  stated  that  the 
Petitioners  attended  the  Attorney-General  on  3d  May  1855,  in  order  to  oflFer  reasons 
against  the  grant  of  his  fiat,  and  insisted  that  the  above  recital  and  suggestion  ought 
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not  to  be  embodied  in  the  writ ;  but  that,  notwithstanding  such  objections,  the  writ 
had  issued  and  was  returnable  in  Chancery  on  the  24th  May  1855,  and  that  by  the 
practice  of  the  petty  bag,  upon  the  writ  being  returned,  the  prosecutor  would  be 
entitled  to  enter  a  rule  to  recover,  and  unless  the  Petitioners  appeared  to  the  writ 
within  eight  days  after  the  entry  of  the  rule,  judgment  on  the  scire  facias  might  be 
signed  against  them  by  default. 

The  petition  further  stated  that  the  recital  and  suggestion  were  calculated  seriously 
to  prejudice  and  embarrass  the  Petitioners  in  their  defence,  and  did  not  raise  any 
matter  which  a  person  infringing  the  patent  would  be  entitled  to  plead  in  defence  to 
an  action  for  an  infringement. 

The  petition  then  stated  that  the  Petitioner  T.  Hancock  had  brought  actions  in 
the  Conrts  of  Queen's  Bench  and  Exchequer  against  persons  who  had  infringed  the 
patent,  and  that  the  Defendants  in  each  of  such  actions  had  pleaded  pleas  which 
were  substantially  the  .same  as  the  recitals  and  suggestions  in  the  writ,  but  such  pleas 
were  ordered  bj'  the  Court  to  be  struck  out  after  argument,  the  Defendants  being 
at  liberty  to  plead  non  cmci'ssit  in  lieu  thereof,  and  a  plea  alleging  in  substance  that 
the  Plaintiffs  in  the  actions  did  not  specify  the  invention  for  which  the  patent  was 
granted,  but  specified  a  different  invention.  The  petition  prayed  that  the  writ  might 
be  quashed,  or  superseded,  or  reformed  and  altered,  by  striking  out  therefrom  so 
much  of  the  recitals  as  related  to  the  deposit  [334]  paper,  and  to  the  suggestion, 
and  that  in  the  meantime,  and  until  the  writ  should  have  been  reformed,  all  pro- 
ceedings under  the  same  might  be  stayed. 

The  following  sections  of  the  Act  12  and  13  Vict.  c.  109,  were  discussed  in  the 
argument  and  observed  upon  by  the  Lord  Chancellor. 

Sect.  39.  And  be  it  enacted,  that  in  every  action,  suit,  and  proceeding  now 
pending  or  which  at  any  time  hereafter  shall  be  commenced  or  pending  in  the  said 
Court  of  Chancery,  on  the  common  law  side  thereof,  it  shall  he  lawful  for  the  Superior 
Courts  of  Common  Law,  and  the  Judges  thereof  respectively,  and  they  are  hereby 
respectively  required,  to  hear  and  determine  all  such  matters  or  applications  arising 
in  or  incident  to  any  such  action,  suit,  or  proceeding  as  aforesaid,  as  before  the 
passing  of  this  Act  might  have  been  heard  and  determined  by  the  Lord  Chancellor 
and  the  Master  of  the  Rolls,  or  either  of  them,  and  also  to  transact,  do,  and  perform 
all  such  business,  matters  and  things  in,  about,  touching  or  concerning  any  action, 
suit,  or  proceeding  on  the  common  law  side  of  the  said  Court  of  Chancery,  as  by 
virtue  of  any  orders  or  regulations  for  the  time  being  in  force  by  virtue  of  this  Act 
may  be  transacted,  done,  or  performed  by  such  Judge ;  subject,  nevertheless,  and 
according  to  the  provisions  of  this  Act,  and  the  laws,  rules,  and  regulations  for  the 
time  being  in  force  for  the  regulation  of  the  said  Court,  and  the  practice  and 
proceedings  thereof. 

Sect.  46.  And  be  it  enacted,  that  nothing  in  this  Act  expressed  or  contained  shall 
take  away,  or  in  anywise  diminish  or  prejudice  the  jurisdiction  or  any  of  the  powers, 
rights,  or  privileges  of  the  Lord  Chancellor,  as  Judge  of  the  said  Court  of  Chancery, 
•or  otherwise  howsoever,  or  the  jurisdiction,  or  any  of  the  powers,  rights,  or 
privileges  of  [335]  the  Master  of  the  Rolls,  as  the  Keeper  of  the  Records  of  the  said 
Court,  or  as  a  Master  or  Judge  of  the  said  Court,  or  otherwise. 

Mr.  Webster,  Mr.  J.  B.  Karslake,  and  Mr.  E.  K.  Karslake,  in  support  of  the 
petition.  AVe  submit  that  no  such  writ  ought  to  have  issued.  The  suggestions 
which  appear  on  the  writ,  are  in  substance  the  same  as  the  matter  disallowed  to  be 
pleaded  in  defence  to  the  action  brought  by  the  Petitioners,  for  the  infringement  of 
their  patent,  on  the  ground  that  it  amounted  to  a  pleading  of  evidence  ;  Hancock  v. 
Noyes  (9  Exch.  388),  Hancock  v.  Smith  (not  reported).  And  the  Plaintiff'  here  is  in  an 
analogous  position  to  that  of  a  Defendant  in  an  action  for  an  infringement.  The 
scire  facias  can  only  be  founded  on  some  matter  of  record,  and  the  letters  patent  here 
contain  the  only  matter  of  record  upon  which  any  suggestion  can  be  made.  It  is 
quite  clear  that  the  deposit  paper,  which  was  for  the  first  time  only  required  during 
the  tenure  of  office  of  Attorney-General  by  Sir  J.  Romilly,  was  never  intended  to  be 
conclusive  on  the  inventor,  else  why  should  he  be  allowed  an  interval  of  .six  months 
to  file  his  specification,  in  which  the  inventor  is  bound  to  state  the  true  ground  of 
his  invention,  and  to  specify  all  improvements  up  to  that  time,  Crossley  v.  Beverly 
(3  Car.  &  P.  513). 
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The}-  also  referred  to  BaJdele;/  v.  Dento-n  (19  Law.  Journ.  (N.  S.),  Exch.  44) ;  'The 
Qneni  v.  The  Eastern  Archipelago  Oompani/  (1  E.  &  B.  310)  ;  Garrard  v.  Bud-  (8  C.  B. 
231);  Himhiiarch  on  Patents,  p.  389. 

It  will  1)0  argued  that  by  the  39th  sect,  of  the  Act  li  and  13  Vict.  c.  109,  the 
Common  Law  Courts  have  the  jurisdiction  in  such  cases  transferred  to  them,  but 
that  is  [336]  only  applicable  to  pending  actions,  which  is  not  the  case  here,  and  by  the 
46th  sect,  of  that  Act,  the  jurisdiction  of  the  Court  of  Chancery  is  expressly  preserved. 

Mr.  Kolt,  Mr.  Hindmarch,  and  Mr.  Macrory,  cmtra.  It  is  the  province  of  the 
Attorney-General  to  ascertain  whether  the  writ  should  issue,  and  this  Court  will  never 
interfere,  except  on  good  and  substantial  grounds,  as  in  cases  of  abuse  of  the  writ,  Beg. 
v.  Xeilt'an  (Webs.  Pat.  Ca.  668.  See  p.  672).  We  submit,  however,  that  the  jurisdiction 
of  the  common  law  side  of  the  Court  of  Chancery  is,  hy  the  39th  sect,  of  the  Act 
\2  &  13  Vict,  transferred  to  the  Courts  of  Common  Law,  and  the  Judges  thereof  are 
"required  to  hear  and  determine  all  such  matters." 

There  is  no  analogy  between  striking  out  matter  in  a  declaration  and  in  a  plea. 
Besides  the  Petitioners  might  have  demurred  specially.  [The  Lord  Chancellor 
referred  to  the  51st  and  5  2d  sects,  of  the  Common  Law  Procedure  Act,  15  X'  16  Vict. 
0.  76,  and  observed,  that  although  special  demurrers  might  be  taken  away  by  that 
Act,  yet  that  where  pleadings  were  framed  to  embarrass,  the  exceptionable  matter 
might  be  struck  out  upon  a  proper  application  to  the  Court  or  a  Judge.]  We  sub- 
mit, that  if  the  Petitioners  are  right  as  to  their  view  of  the  writ  in  a  Court  of 
Common  Law,  that  they  ought  to  try  the  question  there ;  the  writ  however  is  a 
matter  of  right.  Sir  0.  Butler's  case  (2  Vent.  344). 

Mr.  Welister,  in  replj'. 

The  Lord  Chancellor.  This  Court  is  one  both  of  law  and  Equity,  though 
the  business  transacted  here  is  practically  and  almost  ex-[337]-clusively  confined 
to  that  of  a  Court  of  Equity  as  distinguished  from  a  Court  of  law.  There  still 
remains,  however,  its  legal  jurisdiction,  but  in  the  exercise  of  that  jurisdiction  diffi- 
culties often  arise  relating  to  points  of  pleading,  with  which  this  Court  is  not  so- 
familiar  as  the  Courts  of  Common  Law,  and  in  order  to  meet  these  very  difficulties- 
the  Act  12  &  13  Vict.  c.  109  (The  Petty  Bag  Office  and  Inrolment  in  Chancery 
Amendment  Act),  was  passed.  By  the  39th  sect,  of  that  Act,  it  is  enacted — [His 
Lordship  here  read  the  section.]  It  was  said,  that  no  action  was  commenced,  so  as- 
to  give  a  Court  of  Common  Law  jurisdiction  within  the  meaning  of  the  39th  section, 
but  it  appears  to  me  that  the  issuing  of  the  writ  of  scire  facias  was  a  proceeding,, 
to  all  intents  and  purposes,  within  that  section,  and  that  a  Court  of  Common  Law 
has  jurisdiction  now  to  make  any  order  or  determine  any  matter  or  application 
incident  to  or  arising  out  of  this  action  which  I  am  asked  to  do,  or  that  this  Court 
could  have  done,  before  the  passing  of  this  Act,  or  which,  probably  under  the  46th 
section,  it  might  still  do.  Under  these  circumstances,  the  question  is,  what  ought  I 
to  do  ? 

It  appears  to  me,  that  the  present  is  an  application  which  ought  not  to  have 
been  made  to  me,  but  to  one  of  the  Superior  Courts  of  law,  because  they  are  more 
competent  to  decide  on  a  point  of  pleading,  and,  being  more  familiar  with  such 
matters,  would  deal  with  the  question  more  satisfactorily  than  this  Court  could 
possibly  do.  In  all  probability,  if  I  had  to  decide  the  question  of  pleading  involved 
in  this  case,  I  should  call  in  the  assistance  of  one  of  the  Common  Law  Judges. 

His  Lordship  observed  upon  the  delay  of  the  Petitioners,  after  they  must  have 
been  aware  of  the  Attorney-General's  sanction  to  the  issuing  of  the  writ,  and  added,, 
that  it  was  quite  obvious  the  object  of  the  Act  12  &  13  [338]  Vict.  c.  109,  was  to- 
transfer  the  jurisdiction,  in  cases  like  the  present,  from  this  Court  to  the  Court  of 
Common  Law. 

Mr.  Kolt  asked  for  the  costs  of  the  application. 

The  Lord  Chancellor.  I  will  give  you  the  costs,  unless  the  Petitioners  will 
undertake  to  pay  them  in  the  event  of  the  success  of  your  client,  the  prosecutor  in 
the  writ. 

This  was  agreed  to  by  the  Petitioners. 

Note. — A  verdict  was  found  for  the  Petitioners  (the  Defendants  in  the  actionV 
on  the  9th  July  1855. 
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[338]     Bate  v.  Hooper.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Jul//  18,  25,  1855. 

[S.  C.  3  W.  K.  639.     See  Bell  v.  Turner,  1877,  47  L.  J.  Ch.  76.] 

A  testator  gave  the  residue  of  his  estate  to  trustees,  who  were  also  his  executors, 
desiring  them,  immediately  after  his  decease,  to  convert  all  his  personal  estate 
into  money,  and  to  invest  the  amount  "in  the  Bank  of  England,"  and  to  permit 
his  daughter  to  receive  the  rents  and  profits,  dividends  or  "  other  annual  produce  " 
of  his  personal  estate  for  her  life,  for  her  own  use,  and  after  her  death  the 
propertj^  was  to  go  to  her  children  equally.  The  testator  died  in  1825,  possessed 
of,  among  other  things,  £24  long  annuities,  which  the  executors  did  not  convert, 
but  permitted  the  tenant  for  life  to  enjoy  in  specie.  On  the  death  of  the  survivor 
of  the  executors,  his  executors  also  neglected  to  convert  the  long  annuities. 
The  tenant  for  life  had  represented,  both  to  the  original  executors  and  to  the 
executors  of  the  survivor,  the  propriety  of  a  conversion.  She  had  mortgaged  her 
interest,  and  two  of  the  children  had  mortgaged  their  shares  in  the  residue.  Upon 
bill  filed  by  all  the  children  against  the  executors  of  the  surviving  executors  and 
their  mother :  Held,  that  the  non-conversion  was  a  breach  of  trust,  and  that  the 
executors  must  account  for  the  difference  between  the  value  of  the  long  annuities 
at  the  end  of  one  year  from  the  date  of  the  testator's  death,  and  their  value  when 
paid  into  Court ;  that  the  tenant  for  life  was  not  liable  to  refund  the  over-payments 
voluntarily  made  to  her,  and  that  the  facts  disclosed  no  case  of  acquiescence  either 
on  the  part  of  the  tenant  for  life  or  those  in  remainder. 

This  was  an  appeal  by  the  Plaintiffs,  A.  W.  Bate,  M.  A.  E.  Bate  and  L.  Bate, 
who  were  the  grandchildren  of  George  Rogers,  the  testator  in  the  cause,  from  a 
decree  made  by  the  Vice-Chancellor  Stuart  on  the  10th  July  1854,  whereby  he 
declared  that  the  non-conversion  by  the  representatives  of  the  testator  of  a  sum  of 
£24  long  annuities  was  not  a  breach  of  trust  [339]  of  the  will  of  the  testator.  The 
testator  by  his  will,  bearing  date  the  20th  September  1822,  so  far  as  it  is  material  to 
be  stated,  gave  and  bequeathed  all  the  residue  of  his  estate  unto  John  Gibbins  and 
John  Barker,  their  heirs,  executors  or  administrators,  or  the  survivor  of  them,  upon 
trust,  immediately  after  his  decease  to  convert  all  his  personal  estate  into  money, 
and  to  invest  the  amount  "  in  the  Bank  of  England  "  in  their  joint  names,  and  to 
permit  his  daughter  Eliza  to  receive  the  rents  and  profits  of  his  real  estate,  and 
also  all  the  rents  and  profits,  dividends  or  other  annual  produce  of  his  personal 
estate  for  her  life  for  her  own  use,  and  after  her  decease  he  gave  and  devised  the 
said  residue  to  the  children  of  his  daughter  equally  as  tenants  in  common. 

The  testator  died  in  July  1825,  and  his  will  was  duly  proved  by  his  executors,  J. 
Gibbins  and  J.  Barker.  J.  Barker  died  in  November  1838,  and  letters  of  administra- 
tion to  him  were  granted  to  the  Defendant  Augustus  Clifton  Bate.  On  the  30th 
September  1843,  J.  Gibbins  died,  having  appointed  the  Defendants  J.  H.  Hooper  and 
J.  Moxsey  his  executors,  who  proved  his  will. 

The  bill  was  filed  on  the  10th  November  1848,  by  the  Plaintiffs  against  J.  H. 
Hooper,  J.  Moxsey  and  Eliza  Bate,  the  mother  of  the  Plaintiffs,  and  A.  C.  Bate  and 
J.  Martin,  who  was  an  incumbrancer  upon  the  share  of  Eliza  Bate,  and  after  stating 
that  J.  Gibbins  and  J.  Barker  had  not  converted  the  long  annuities,  prayed  for  a 
declaration  that  the  non-conversion  of  the  long  annuities  was  a  breach  of  trust,  that 
J.  Barker  and  J.  Gibbins,  and  their  respective  estates,  were  jointly  and  severally 
liable  to  make  good  the  loss  they  occasioned  to  the  persons  entitled  to  the  residuary 
estate  of  the  testator  after  the  decease  of  Eliza  Bate,  to  the  extent  to  which  such  loss 
was  occasioned  during  their  [340]  respective  lives,  and  that  J.  H.  Hooper  and  J. 
Moxsey  were  liable  personally  to  make  good  the  loss  to  the  extent  to  which  it  had 
been  occasioned,  since  the  decease  of  J.  Gibbins,  and  that  they  might  be  removed  from 
being  trustees,  and  that  new  trustees  might  be  appointed. 

When  the  cause  came  on  to  be  heard  before  the  Vice-Chancellor  Knight  Bruce 
on  the  26th  April  1849,  it  was,  among  other  things,  referred  to  the  Master  to  inquire 
and  state  in  what  manner,  and  under  what  circumstances,  the  payment  of  the  £24 
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long  annuities  had  been  paid  or  applied  by  the  executors  of  the  testator,  or  either  of 
them,  in  their  respective  lifetimes,  or  by  their  legal  personal  representatives,  since 
the  death  of  the  testator,  with  liberty  to  state  special  circumstances,  and  it  was  ordered 
that  the  long  annuities  as  and  when  received  should  be  laid  out  in  consols  in  trust 
in  the  cause,  subject  to  the  further  order  of  the  Court. 

The  Master,  by  his  general  rejwrt,  l)earing  date  the  3d  May  1854,  among  other 
things  found  that  J.  Gibbins  and  J.  Barker  did  not  convert  the  long  annuities,  that 
Eliza  Bate  had  received  them  in  specie  till  the  death  of  J.  Gibbins,  that  she  had  on 
several  occasions  applied  to  J.  Gibbins  to  convert  the  long  annuities  into  consols, 
and  that  when  she  first  applied  to  J.  Gibbins  he  had  told  her  it  could  not  be  done ; 
and  afterwards,  on  a  subsequent  occasion,  admitted  that  it  might  be  done,  but  said, 
"You  can't  aft'ord  it;  at  some  future  time  perhaps,  it  may  be  done."  The  Master 
also  found  that  twelve  months  after  the  death  of  J.  Gibbins,  Eliza  Bate  had  requested 
J.  H.  Hooper  to  convert  the  long  annuities,  but  that  he  had  declined,  alleging  as  a 
reason  that  J.  Gibbins  ought  himself  to  have  done  it.  The  Master  also  found  that 
Eliza  Bate  had  received  the  long  annuities  from  1825  down  to  April  1847,  and  that 
she  had  applied  the  same  in  the  maintenance,  education  and  bringing  up  of  her 
children. 

[341]  When  the  cause  came  on  to  be  heard  upon  further  directions  before  the 
Yice-Chancellor  Stuart,  His  Honour  declared  that  there  had  been  no  breach  of 
trust,  and  that  all  parties  were  entitled  to  their  costs  out  of  the  fund  as  between 
solicitor  and  client.  From  that  declaration  the  Plaintiffs  now  appealed  to  the  Loid 
Chancellor. 

Mr.  Wigram  and  Mr.  J.  H.  Terrell,  for  the  Plaintiffs,  in  support  of  the  appeal. 

We  submit  that  the  direction  in  the  will  to  convert  was  obligatory  on  the  executors, 
and  that  the  non-conversion  was  a  breach  of  trust,  and  that  they  and  their  representa- 
tives ought  to  have  been  made  liable,  not  only  for  the  omission  to  convert,  but  for 
the  costs  of  the  suit,  which  has  been  occasioned  by  their  negligence. 

They  cited  and  commented  upon  the  following  authorities  :  Howe  v.  Earl  Dartmmith 
(7  Ves.  137);  PickeHnff  v.  Pickervnq  (4  M.  &  C.  289) ;  Cahlecott  v.  CaUecott  (1  Y.  &  C.  C. 
C.  312) ;  Lichfidd  v.  Baker  (13  Beav.  447). 

Mr.  Beavan  appeared  for  the  Defendant  Martin,  an  incumbrancer. 

Mr.  A.  H.  Welch  and  Mr.  E.  N.  Ayrton,  for  other  parties. 

Mr.  Bacon  and  Mr.  Steere,  for  the  executors  of  the  executor,  John  Gibbins,  in 
support  of  the  Yice-Chancellor's  decree. 

The  authority  of  Hmi:e  v.  Earl  Dartmouth  (7  Ves.  137),  as  to  the  necessity  for 
conversion  has  not  been  implicitly  followed,  for  wherever  this  Court  can  it  does  lay 
hold  of  slight  indications  of  intention  in  favour  of  an  enjoyment  in  specie,  Hinves  v. 
Hinves  (3  Hare,  609.  See  p.  611),  where  Sir  James  Wigram  [342]  states  his  opinion 
to  be,  that  in  the  more  modern  cases  the  Court,  in  applying  the  rule,  has  leant  against 
conversion,  as  strongly  as  is  consistent  with  the  supposition  that  the  rule  itself  is 
well  founded  ;  and  the  observations  of  the  same  learned  Judge  in  the  case  of  Mackie 
v.  Mackie  (5  Hare,  70.  See  p.  77),  are  to  the  same  effect: — He  there  .says,  "  In  modern 
cases  circumstances  apparently  trifling  have  been  held  sufficient  to  entitle  a  tenant 
for  life  to  the  enjoyment  in  specie  of  the  residue  for  his  life." 

We  submit  that  the  words  directing  the  trustees  to  convert  into  money  the 
testator's  personal  estate,  and  to  invest  it  in  "the  Bank  of  England,"  did  not  render 
it  obligatory  on  the  trustees  to  convert  the  long  annuities  which  they  found  standing 
in  the  Bank  of  England's  books,  in  the  name  of  the  testator  at  his  death  :  and  the 
gift  in  terms  of  the  "  other  annual  produce,"  is  sufficient  to  shew  that  an  entire  con- 
version was  not  intended,  J'aughan  v.  Buck  (1  Phil.  75).  [The  Lord  Chancellor. 
The  presumption  is,  prima  facie,  in  favour  of  an  obligation  to  convert.]  At  all  events 
we  contend,  that  if  a  breach  of  trust  has  been  committed,  it  has  been  with  the  con- 
currence of  Mrs.  Bate  and  her  children,  and  that  we  are  at  least  entitled  to  have  Mrs. 
Bate's  life  interest  impounded  to  make  good  the  deficiency.  We  also  submit  that  the 
liability,  if  any,  of  the  trustees,  ought  to  have  been  declared  by  the  original  decree, 
and  it  is  too  late  to  seek  to  make  them  liable  on  further  directions. 

Mr.  E.  F.  Smith  for  Mrs.  Bate.  The  decree  asked  at  the  Bar,  as  against  Mrs. 
Bate,  is  not  in  accordance  with  the  prayer  of  the  bill. 

Mr.  Bacon  oljjected,  that  inasmuch  as  Mrs.  Bate  had  not  appealed  she  could  not 
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be  heard  ;  but  the  Lord  Chancellor  allowed  the  argument  to  proceed,  intimating  that 
Mr.  Bacon  might,  if  he  desired,  be  heard  in  reply. 

[343]  Mr.  E.  F.  Smith.  The  case  of  Lichfii'lil  v.  Jlukrr  (13  Beav.  447),  shews  that 
in  a  suit  constituted  like  the  present,  a  legatee  cannot  be  made  to  refund  over-payments 
voluntarily  made  by  an  executor.  Sir  Thomas  Plunier  lays  down  the  principle  thus : 
"  It  is  admitted  that  at  law  it  is  impossible  to  recover  after  a  voluntary  payment  with 
a  knowledge  of  all  the  facts,  though  under  a  mistake  in  point  of  law  ;  it  cannot  be 
disputed,  and  though  in  one  of  the  cases  there  was  a  ditterence  of  opinion  among  the 
Judges,  yet  it  is  now  settled,  that  where  an  action  is  brought,  and  is  proceeding,  and 
the  Defendant  having  a  knowledge  of  all  the  circumstances,  and  having  the  means  of 
proving  them  at  the  trial,  submits  to  pay,  he  has  no  remedy  at  law.  Then  upon  what 
principle  can  it  be  said  that  he  is  not  concluded  in  equity  also  ?  .  .  .  The  principle 
applies  equally  to  suits  here,"  Goodman  v.  Sai/ers  (2  J.  &  W.  249.  See  p.  263).  The 
cases  of  bilbie  v.  Lumleij  (2  East,  469) ;  CUfton  v.  Cocklmrn  (3  M.  ife  K.  76) ;  L'urrie  v. 
Goold  (2  Mad.  163),  are  all  to  the  same  effect. 

At  most  however  it  is  submitted  that  Mrs.  Bate  can  only  be  made  responsible  for 
the  difference  between  what  would  have  been  raised  by  a  sale  of  the  £24  long 
annuities  one  year  after  the  date  of  the  testator's  death  and  their  present  value,  liahi/ 
V.  mdehalrjh  (1  Jurist  (N.  S.),  363). 

Mr.  J.  H.  Terrell,  in  reply.  It  was  said  that  there  was  no  declaration,  at  the 
original  hearing,  as  to  the  liability  of  the  trustees ;  but  no  declaration  could  be  or 
ever  is  made  before  the  preliminary  inquiries  are  answered,  and  all  proper  parties 
found  to  be  before  the  Court.  As  to  the  costs  of  this  [344]  suit,  the  trustees,  having 
attempted  to  uphold  a  construction  of  the  will  which  is  untenable,  must  pay  the  costs 
of  the  suit. 

The  Lord  Chancellor.  This  is  not  a  case  in  which  any  question  can  arise  as 
to  the  application  of  the  rule  laid  down  in  the  case  of  Hoive  v.  Earl  Dartmmith  (7  Ves. 
137),  because  here  there  is  an  express  direction  to  convert  and  invest;  but  it  was 
said  that  the  clause  following  the  direction  to  convert,  in  which  the  testator  desires 
the  trustees  to  "  permit  Eliza  Bate  to  receive  the  rents  and  profits,  dividends  or  other 
annual  produce  of  the  personal  estate  for  her  life,  for  her  own  use,"  qualifies  the 
direction  to  convert,  and  authorized  the  trustees  to  pay  to  the  tenant  for  life  the 
long  annuities  in  specie.  That  is  a  far-fetched  construction  to  which  I  cannot  accede. 
I  have  no  doubt  upon  the  point,  as  to  the  obligation  to  convert,  and  in  that  respect, 
therefore,  I  cannot  concur  with  the  expres.sion  in  the  Vice-Chancellor's  decree,  which 
declares  that  the  non-conversion  was  not  a  breach  of  trust.  It  was  said,  however, 
that  assuming  it  to  have  been  a  breach  of  trust,  there  had  been  what  amounted  to 
acquiescence  on  the  part  of  the  Plaintiffs  and  Mrs.  Bate,  but  no  such  case  is  established. 
AVith  respect  to  the  Plaintiffs,  the  children  of  the  testator,  it  was  said  that  they  are 
estopped  from  obtaining  the  relief  they  pray,  because  they  have  assigned  their  shares 
with  the  concurrence  of  the  tenant  for  life,  and  the  mortgagee  has  been  receiving  the 
long  annuities,  but  I  think  there  was  no  acquiescence  in  that.  So  far  as  the  children 
were  concerned,  the  amount  received  bj'  the  mortgagee  was  in  respect  of  the  life 
interest  of  their  mother,  Mrs.  Bate,  and  so  far  from  there  having  been  any  acquiescence 
on  the  part  of  Mrs  Bate,  it  is  found  that  she  had  frequently  applied  to  the  executors 
to  have  the  long  [345]  annuities  converted.  What  then  is  the  liability  of  the  trustees  1 
It  is  to  make  good  as  much  consols  as  would  have  been  produced  by  the  .sale  of  the 
long  annuities  at  the  end  of  one  year  after  the  testator's  death,  and  as  to  their  value 
there  must  be  an  inquiry.  The  trustees  then  are,  in  the  first  instance,  bound  to  make 
good  that  sum,  but  then  as  against  that  they  must  have  credit  for  the  value  of  the 
long  annuities  which  they  have  paid  into  Court.  If  it  is  not  clear  that  there  are 
assets  of  J.  Gibbins  to  meet  the  difference,  then  there  will  be  an  inquiry  on  that  head, 
and  if  there  are  sufficient  assets  it  is  not  necessary  to  consider  as  to  how  far  the 
Defendants,  Hooper  and  Moxsey  are  liable. 

It  was  urged  that  Mrs.  Bate  was  liable  to  make  good  the  amount  she  has  been 
overpaid,  but  I  cannot  adopt  that  argument,  because  she  was  not  a  willing  party  to  any 
over-payment ;  and  it  would  be  extremely  hard  if,  after  a  lapse  of  thirty  years,  she 
should  now  be  called  upon  to  refund  the  sums  which  the  trustees  voluntarily  paid 
her.  As  to  the  matter  having  been  disposed  of  by  the  first  decree,  it  does  not 
amount  to  a  declaration  that  the   trustees   were  not  responsible ;    it  is  not  now 
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necessary  to  inquire  whether  that  decree  was  worded  in  the  best  form,  and  the  more 
especially  as  in  a  question  between  Co-defendants,  it  is  right  that  the  decree  should 
be  made" on  further  directions.  With  respect  to  the  costs,  I  think  the  trustees  are 
entitled  to  all  costs,  except  as  to  so  much  of  the  costs  of  suit  as  relates  to  the  breach 
of  trust  in  the  non-conversion  of  the  £24  a  year  long  annuities  ;  those  costs  I  cannot 
give  them,  but  I  will  not  make  them  pay  costs,  for  it  was  not  a  breach  of  trust  by 
which  they  were  to  benefit  themselves ;  and  though  they  were  guilty  of  a  breach  of 
trust,  I  will  not  visit  them  with  the  penal  consequence.  All  other  parties  will  have 
their  costs  out  of  the  estate. 

[346]     Kempe  v.  Kempe.     Before  the  Lords  Justices.     June  5,  1854. 

A  testator,  entitled  to  freehold  estates  and  to  a  leasehold  for  years,  determinable  on 
lives,  charged  by  his  will  an  annuity  on  both  rateably,  and  directed  that  in  the 
event  of  his  interest  in  the  leasehold  expiring  before  the  annuity,  the  proportion  of 
the  annuity  charged  on  the  leasehold  should  thenceforth  issue  out  of  a  designated 
freehold  estate.  Subject  to  the  annuity,  he  devised  and  bequeathed  the  freeholds 
and  leasehold  to  different  persons.  The  legatee  of  the  leasehold  surrendered  the 
lease  and  took  a  new  one  determinable  on  different  lives.  Held,  that  the  new 
lease  was  not  for  the  purpose  of  the  annuity  substituted  for  the  old,  but  that  on 
the  death  of  the  last  cestui  que  vie  named  in  the  surrendered  lease,  the  leasehold 
ceased  to  be  charged  with  the  annuity,  and  that  the  part  apportioned  to  the  lease- 
hold became  charged  on  the  designated  freehold. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls,  declaring  that  under 
the  will  of  Arthur  Kempe  an  estate  called  Beruppa  was  liable  to  pay  £80  per  annum, 
a  proportionate  part  of  an  annuity  of  £205. 

By  indentures  of  lease  and  release,  dated  the  28th  and  29th  of  July  1818,  being 
the  settlement  made  in  contemplation  of  marriage,  the  testator,  Arthur  Kempe, 
conveyed  a  freehold  estate  called  Trevithick,  and  also  two  third  freehold  parts  of  an 
estate  called  Trenustrall,  to  the  use  of  himself  for  life,  with  remainder  to  the  use 
that  his  then  intended  wife  should  take  thereout  and  out  of  a  leasehold  estate  therein- 
after assigned  an  annuity  of  £205  for  her  life,  with  the  usual  powers  of  distress  and 
entry.  And  by  the  same  indenture  the  testator  assigned  a  leasehold  estate  called 
Treburthes,  which  he  held  for  a  term  of  ninety-nine  3'ears,  determinable  upon  lives, 
and  also  one-third  part  being  leasehold  of  the  said  estate  called  Trenustrall,  to  trustees 
upon  trusts,  corresponding  with  the  uses  of  the  freehold  estates.  Subject  to  the 
annuity  the  freehold  and  leasehold  estates  were  limited  so  as  to  give  to  the  testator 
the  absolute  disposition  thereof. 

Arthur  Kempe,  the  testator,  by  his  will  dated  the  25th  of  November  1822,  after 
reciting  the  settlement,  directed  [347]  that  so  far  as  he  had  any  power  to  do  so  the 
above  annuity  of  £205  should  be  payable  in  manner  following,  that  is  to  say,  the 
annual  sum  of  £110,  part  thereof  out  of  the  estate  called  Tre^athick,  the  annual  sum 
of  £15,  further  part  thereof  out  of  the  freehold  part  of  the  estate  called  Trenustrall, 
and  the  remaining  aimual  sum  of  £80  out  of  the  leasehold  estate  called  Treburthes, 
and  in  the  event  of  his  interest  in  the  leasehold  estate  called  Treburthes,  expiring 
before  the  annuity,  then  that  the  annual  sum  of  £80  should  thenceforth  be  issuing  and 
payable  out  of  his  freehold  estate  called  Beruppa,  which  he  thereby  subjected  and 
charged  to  and  with  the  payment  thereof  accordingly.  Subject  and  charged  as  afore- 
said the  testator  gave  and  devised  his  freehold  estates  of  Trevithick  and  Trenustrall 
to  his  son  Charles  Trevanion  Kempe,  his  heirs  and  assigns  for  ever,  and  his  freehold 
estate  called  Beruppa  to  his  son  William  Peter  Kempe,  his  heirs  and  assigns  for  ever. 
And  he  gave  his  residuary  personal  estate,  including  the  leasehold  estate  called 
Treburthes,  to  his  son  Charles  Trevanion  Kempe. 

The  estate  of  Treburthes  was  held  by  the  testator  on  a  lease,  dated  the  8th  of 
March  1783,  for  ninety-nine  years,  determinable  with  the  lives  of  the  testator,  John 
Arthur  Kempe  and  Charles  Trevanion  Kempe. 

The  testator  died  on  the  1st  of  January  1823. 

Charles  Trevanion  Kempe,  in  May  1824,  surrendered  the  old  lease  of  Treburthes, 
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and  took  a  new  lease  for  ninety-nine  yeans,  determinable  with  the  lives  of  himself 
and  his  two  sons.  He  died  on  the  22d  of  December  1851,  having  survived  the  other 
two  lives  named  in  the  old  lease  of  Treburthes  of  1783. 

By  his  will  dated  the  2Sth  of  March  1849,  he  gave,  [348]  devised  and  bequeathed 
all  his  freehold,  leasehold  and  personal  estate  to  the  Plaintiff,  William  Coryton 
Kempe,  his  heirs,  executors,  administrators  and  assigns,  and  appointed  him  sole 
executor. 

After  the  death  of  Charles  Trevanion  Kempe,  the  PlaintiflT,  William  Coryton 
Kempe,  called  on  the  Defendant,  William  Peter  Kempe,  as  the  owner  of  the  estate 
called  Beruppa,  to  pay  to  the  widow  of  the  testator,  Arthur  Kempe,  the  animal  sum 
of  £80,  being  the  part  of  her  annuity  charged  by  Arthur  Kempe's  will  upon  that 
estate  in  the  event  of  the  determination  of  the  lease  of  Treburthes.  On  his  refusal, 
the  Plaintiff',  William  Coryton  Kempe,  with  other  parties  interested,  instituted 
the  present  suit,  praying  by  the  bill  for  a  declaration  that  under  Arthur  Kempe's 
will,  and  in  the  events  which  had  happened,  the  estate  called  Beruppa  was  liable  to 
pay  the  annual  sum  of  £80  on  account  of  the  annuity  of  £205,  in  aid  or  exoneration 
to  that  extent  of  the  other  estates,  which  by  the  settlement  of  the  29th  of  July 
1818,  were  charged  with  that  annuity,  and  for  the  requisite  accounts  and  conse- 
quential directions. 

The  Master  of  the  Rolls  made  a  declaration  substantially  in  conformity  with  the 
I)rayer  of  the  bill,  and  the  Defendant,  William  Peter  Kempe,  appealed. 

Mr.  Cairns,  for  the  Plaintiff's.  The  annuity  is  made  payable  by  the  will  out 
of  the  Beruppa  estate,  in  the  event  of  the  testator's  interest  in  the  leaseholds 
expiring  before  the  annuity.  This  happened  on  the  death  of  Charles  Trevanion 
Kempe. 

Mr.  Lloyd  and  Mr.  C.  Hall,  for  the  Appellants.  The  word  "  interest "  is  sufficient 
to  comprise  the  new  term,  which  was  obtained  by  means  of  the  goodwill  arising 
[349]  from  the  testator's  term.  It  cannot  be  said  that  the  testator's  interest  deter- 
mined on  the  death  of  Charles  Trevanion  Kempe,  for  the  lease  which  was  in 
existence  at  his  death  did  not  in  any  degree  depend  upon  his  life.  Nor  can  it 
be  said  to  have  determined  at  anj'  other  period  as  regards  the  annuity,  for  the 
legatee  could  not  by  his  own  act  determine  the  lease  so  as  to  relieve  himself  from 
the  charge.  The  interest  therefore  still  continues,  and  the  charge  remains  also. 
The  new  lease  must  at  all  events  be  considered  a  graft  upon  the  old  one,  and  must 
be  subject  to  the  same  equities,  including  that  of  the  devisee  of  the  estate  called 
Beruppa. 

Mr.  Cairns  was  not  called  on  to  reply. 

The  Lord  Justice  Knicjht  Bruce.  This  case  is  almost  too  plain  for  argument. 
Upon  the  expiration  of  the  testator's  interest  in  the  leasehold  at  Treburthes  the  estate 
called  Beruppa  became  liable  to  pay  £80  per  annum,  in  relief  of  the  interest  repre- 
sented by  the  Plaintiff.     I  do  not  approve  of  the  appeal. 

The  Lord  Justice  Turner  concurred. 

Appeal  dismissed,  with  costs. 

[350]    The  Mayor,  Aldermen  and  Burgesses  of  Faversham  v.  Ryder.     Before 
the  Lords  Justices.     June  15,  26,  1854. 

[S.  C.  18  Beav.  318  ;  23  L.  J.  Ch.  905  ;  18  Jur.  587.     See  In  re  Piercy  [1898], 

1  Ch.  565.] 

A  bequest  to  a  municipal  corporation,  to  be  applied  by  them  in  such  manner  for  such 
purposes  as  they  should  judge  to  be  most  for  the  benefit  and  ornament  of  their 
town,  is  not  void  under  the  Mortmain  Act. 

Where  trustees  have  by  the  terms  of  a  gift  a  discretion  to  apply  the  benefit  of  it 
either  in  a  way  which  the  law  allows  or  in  one  which  the  law  disallows,  the 
presumption  ought  to  be,  that  the  discretion  will  be  exercised  in  the  former 
mode. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls  in  favour  of  the 
C.  XXIII.— 29* 
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validity  of  a  charitable  bequest,  contained  in  the  will  of  Thomas  Romsey,  dated  the 
15th  of  September  1798,  whereby  the  testator  bequeathed  £1000  £i  per  cent.  Bank 
annuities,  after  the  death  of  his  son-in-law  and  of  the  survivor  of  his  daughters,  upon 
a  trust  thus  expressed: — "Upon  trust  to  transfer  the  said  £1000  £4  per  cent.  Bank 
annuities  unto  the  Mayor  and  Jurats  of  the  town  of  Faversham,  in  the  county  of 
Kent,  being  the  place  of  my  nativity,  to  whom  I  give  the  said  £1000  £4  percent. 
Bank  annuities.  My  original  intention  was,  that  the  same  should  have  been  applied 
towards  the  erection  of  a  tower  or  steeple  of  the  parish  church  there,  but  having  been 
anticipated  in  that  design  by  a  late  bequest,  which  is  now  carrying  into  e.xecution, 
my  desire  therefore  is,  that  the  same  may  be  applied  in  such  manner,  and  for  such 
purposes,  as  the  said  corporation  shall  judge  to  be  most  for  the  benefit  and  ornament 
of  the  said  town. 

The  case  is  reported  in  the  18th  Volume  of  Mr.  Bea van's  Reports  (page  318). 

Mr.  Roundell  Palmer  and  Mr.  Hislop  Clarke,  for  the  Plaintiffs,  who  were  the 
Respondents.  The  charitable  trust  contained  in  this  will  can  be  fully  performed 
without  the  acquisition  of  land.  The  sum  bequeathed  may  be  laid  out  on  land 
already  devoted  to  public  purposes,  and  the  testator,  by  stating  his  original  [351] 
intention  to  have  been  to  improve  the  parish  church,  indicates  clearly  that  he  had  not 
in  view  any  application  of  the  money  at  variance  with  the  provisions  of  the  Mortmain 
Act.  Having  regard  to  this  indication  of  intention,  it  would  be  a  breach  of  trust  to 
make  such  an  application  of  the  bequest. 

They  cited  and  commented  upon  G-rimmett  v.  Grimmeti  (Ambl.  210);  Soresby  v. 
Jlollirui  (9  Mod.  221);  Attornen-Gmeml  v.  Bowles  (2  Ves.  sen.  547;  3  Atk.  806); 
Crafton  v.  Frith  (4  I)e  G.  &  Sm.  237) ;  and  distinguished  Trye  v.  Corpwation  of 
Gloucester  (U  Bear.  173). 

Mr.  Lloyd  and  Mr.  Grove,  in  support  of  the  appeal.  The  will  must  be  construed 
independently  of  the  Mortmain  Act.  In  Attoi-ney-Gemral  v.  JFilliams  (4  Bro.  C.  C. 
526  ;  2  Cox,  387),  the  Lord  Chancellor  said  that  the  Court  would  not  alter  its 
conception  of  the  purposes  of  the  testator  merely  because  those  intentions  happened 
to  fall  within  the  Statute  of  Mortmain.  If  that  Act  did  not  exist,  could  anyone 
doubt  that  it  would  be  a  proper  execution  of  this  trust  to  purchase  laud  ?  As  such 
an  application  of  the  money  is  within  the  scope,  and  is  indeed  the  obvious  mode  of 
executing  the  trust,  the  bequest  is  void.  It  is  not,  however,  necessary  to  put  the 
argument  so  high,  for  it  is  sufficient  if  the  bequest  holds  out  an  inducement  to  bring 
land  into  mortmain.  This  was  decided  in  I'rije  v.  Corporation  of  Gloucester  (14  Beav. 
173),  where  the  testator  declared  that  no  part  of  the  bequest  was  to  be  applied  in 
purchasing  land.  If  the  trustees  have  an  option,  what  restraint  will  there  be  on 
their  exercising  it  in  violation  of  the  Act? 

[352]  They  cited  Gihlett  v.  Hohson  (3  Myl.  &  K.  517) ;  Attorney-General  v.  Parsons 
<8  Ves.  186) ;  'Attorney-General  v.  Davies  (9  Ves.  535);  Mather  v.  Scott  (2  Keen,  172); 
Edwards  v.  Hall  (17  Jur.  593) ;  Longstaffv.  Rennison  (1  Drew.  28). 

The  Lord  Justice  Knight  Bruce  referred  to  Church  Building  Society  v.  Barlmv 
(3  DeG.  Mac.  &  Gor.  120). 

Mr.  Hislop  Clarke,  in  reply,  contended  that  Attorney-General  v.  JFilliams  (4  Bro. 
C.  C.  526  ;  2  Cox,  387),  if  applicable,  was  in  the  Plaintiff's  favour. 

Judgment  reserved. 

June  26.  The  Lord  Justice  Knight  Bruce.  Whether  the  words  "  benefit  and 
ornament  of  the  said  town,"  which  the  will  in  this  case  contains,  ought  to  be  deemed 
equivalent  to  "benefit  or  ornament  of  the  said  town,"  or  ought  not,  and  whether  the 
will  is  considered,  without  reference  to  the  statute,  that  we  are  in  the  habit  of  calling 
the  Mortmain  Act,  or  is  not,  the  bequest  in  question,  cannot,  I  think,  be  read  as 
requiring  or  as  intended  to  render  necessary  any  acquisition  of  land  in  order  to  the 
performance  of  the  trust  declared,  particularly  when  the  Plaintiffs'  corporate  character 
and  connection  with  the  town  of  Faversham  are  recollected.  It  does  not  seem  to  me 
to  have  been  or  to  be  impossible,  or  even  difficult,  for  them  to  adorn  the  tovp^n  in  a 
manner  beneficial  to  it,  without  resorting  to  a  course  incapable  of  being  testamentarily 
authorized ;  nor  do  they  [353]  appear  to  have  entertained  or  now  to  entertain  any 
intention  of  contravening  the  law.     Why  then  should  the  gift  be  deemed  invalid  1 

"Semper  in  dubiis  benigniora  pneferenda  sunt"  (Dig.  lib.  1,  tit.  xvii.  s.  56),  is 
a  good  maxim  of  the  civil  law,  which  says  well  also,  "  Quotiens  in  stipulationibus 
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Ambigua  oratio  est,  commodissimum  est  id  accipi  quo  res  de  (|uaagitur  in  tuto  sit" 
(Dig.  lib.  45,  tit.  i.  s.  80).  Nor,  I  apprehend,  does  our  own  law  or  reason  allow  us 
to  interpret  an  instrument  of  disposition  as  intended  by  the  maker  to  exceed  his 
power  or  his  right,  where  he  has  not  by  expression  compelled  such  a  construction. 
Why  should  we  be  willing  to  impute  to  a  man  a  gratuitous  preference  of  wrong  to 
right,  or  of  a  course  which  will  frustrate  to  a  course  that  will  effectuate  his  intention  ' 
If  one  orders  a  thing  to  be  done  ])ut  does  not  say  how  it  is  to  be  done,  surely  he  must 
IjB  taken  to  mean  that  it  shall  if  possible  be  lawfully  done. 

The  decision  in  The  Attorneij-Gencml  v.  Bowles  (2  Ves.  sen.  547),  may  have  been 
■correctly  departed  from.  I  assume  it  to  have  been  so.  The  principle,  however,  on 
■which  Soreshij  v.  Hollins  (9  Mod.  221)  was  determined,  a  principle  recognized,  I  think, 
by  Lord  Lyndhurst,  in  the  House  of  Lords,  in  the  case  of  Attonuij-General  v.  Mill 
(5  Bli.  N.  S.  593),  seems  to  me  indisputably  right,  and  I  consider  consequently  that, 
whether,  upon  the  supposition  of  the  statute  not  having  passed,  there  would  not  or 
would  be  a  breach  of  trust  committed  by  laying  out  the  legacy  in  question,  or  any 
part  of  it,  in  amelioration  or  alteration  of  the  state  of  land,  which  in  the  testator's 
.lifetime  was  not  devoted  or  appropriated  to  any  municipal  or  public  or  charitable 
purpose,  or  in  [354]  acquiring  land,  still  the  discretionary  authority  given  to  the 
.Plaintiffs  appearing  to  me  to  extend  to  a  course  not  at  variance  with  the  statute,  the 
bequest  is  valid  and  must  have  effect  given  to  it. 

The  appeal,  in  my  opinion,  ought  to  be  dismissed  with  costs. 

The  Lord  Justice  Turner.  Thomas  Konisey,  the  testator  in  this  cause,  has  by 
his  will  given  the  sum  of  £1000  £4  per  cent.  Bank  annuities,  to  trustees,  upon  trusts 
ior  the  benefit  of  several  persons  during  their  lives  and  subject  to  those  trusts,  all  of 
■which  have  determined  upon  trust  to  transfer  the  same  to  the  Plaintiffs,  and  he  has 
■declared  his  intention  as  to  the  fund  to  be  transferred  in  the  following  terms.  [His 
Lordsliip  read  the  bequest.] 

The  question  upon  this  appeal  is,  whether  this  gift  to  the  Plaintiffs  is  void  by  the 
Statute  of  Mortmain.  The  Master  of  the  Rolls  has  been  of  opinion  that  it  is  not,  and 
I  agree  in  that  opinion.  The  argument  in  support  of  the  appeal  wa.s,  that  the  gift 
necessarily  involves  either  the  purchase  of  land,  or  expenditure  upon  land  already  in 
mortmain — that  in  the  former  case  the  gift  would  be  clearly  bad,  and  that  in  the 
latter  it  would  be  equally  bad,  the  will  not  pointing  to  land  in  mortmain,  as  the 
land  on  which  the  money  was  to  be  expended  ;  and  several  cases  were  cited  upon 
this  latter  point.  The  whole  argument,  therefore,  rested  upon  the  point  that  this 
gift  involves  either  the  purchase  of  land  or  expenditure  upon  it.  This,  however, 
■does  not  appear  to  me  to  be  the  case.  The  fund  is  to  be  applied  in  such  manner  and 
for  such  purposes  as  the  corporation  shall  judge  to  be  most  for  the  benefit  and 
■ornament  of  the  town.  [355]  Keeping  within  the  limits  of  benefit  and  ornament, 
the  corporation  has  a  wide  discretion,  not  only  as  to  the  jiurpose  for  which,  but  as 
to  the  manner  in  which  the  fund  should  be  applied.  It  is,  as  I  conceive,  quite  within 
the  limits  of  this  trust,  that  the  fund  should  be  invested  and  the  income  of  it 
perpetually  applied  for  the  purposes  of  benefit  and  ornament ;  and  it  cannot  I  think 
be  said,  that  there  can  be  no  purpose  of  benefit  or  ornament,  to  which  the  fund  or 
the  income  of  it  can  be  applied  which  would  not  involve  the  purchase  of  or 
expenditure  upon  land.  Public  seats,  which  would  be  both  beneficial  and  ornamental, 
and  would  not  even  involve  the  permanent  occupation  of  the  land,  may  be  placed  in 
public  walks  or  other  places  in  the  town,  and  other  applications  of  a  like  nature 
might  be  pointed  out,  and,  of  course,  if  the  law  allows  one  mode  of  application  and 
disallows  another,  it  would  be  the  duty  of  the  corporation,  as  trustees,  to  apply  the 
fund  in  the  mode  which  the  law  allows,  and  not  in  that  which  it  prohibits. 

I  think,  therefore,  that  this  appeal  wholly  fails,  and  must  be  dismissed,  with 
•costs. 
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[356]  Ex  parte  George  John  Graham  and  Joachim  Heinrich  Claudius  Satow. 
In  the  Matter  of  James  Black  and  Rupert  Cope,  Bankrupts.  Before  the 
Lords  Justices.     Feb.  10,  1854. 

[Observed  upon,  Oriental  Financial  Cwpmation  v.  Overend,  1871,  L.  R.  7  Ch.  142. 
See  Iiouse  v.  Bradfwd  Banking  Company  [1894],  "2  Ch.  45.] 

.■Vii  indorsee  for  value  of  an  accommodation  bill,  without  notice  that  it  is  one  of  that 
do.scription,  may,  notwithstanding  notice  subsequently  acquired,  release  the  drawer 
without  releasing  the  acceptor. 

The  Respondent  was  the  indorsee  for  value  of  a  bill  of  exchange  for  £288, 
accepted  l)y  the  bankrupts.  It  was  in  fact  a  bill  accepted  for  the  accommodation 
of  the  drawer,  but  the  Respondent  had  no  notice  of  this  when  the  bill  was  indorsed 
to  him.  After  he  had  notice  of  this  fact  he,  with  the  other  creditors  of  the  drawer, 
agreed  to  accept  8s.  in  the  pound  upon  their  respective  debts,  and  upon  payment 
thereof  to  release  the  drawer  from  all  further  demands. 

The  Respondent  received  under  this  composition  £115,  4s.,  and  signed  a 
memorandum  (indorsed  upon  the  bill),  whereby  he  discharged  the  drawer  from  all 
claims  and  demands  whatsoever  in  respect  of  the  bill,  and  the  money  thereby 
secured. 

The  acceptors  were  afterwards  adjudicated  bankrupts,  whereupon  the  Respondent 
claimed  to  prove  for  £172,  16s.,  being  the  balance  due  to  him  upon  the  bill  of 
e.xchange,  after  deducting  the  amount  of  the  composition. 

The  assignees  opposed  the  proof,  on  the  ground  that  by  releasing  the  principal 
debtor  the  Respondent  had  released  the  bankrupts. 

The  Commissioner  admitted  the  proof,  and  the  assignees  now  appealed. 
[357]  Mr.  Bacon  and  Mr.  Baggallay,  in  support  of  the  appeal. 
The  Respondent,  when  aware  that  the  acceptors  were  only  sureties  for  the  drawer, 
thought  proper  to  release  the  latter.     The  bankrupts  being,  and  being  known  to  the 
Respondent  to  be,  sureties  merely,  were  consequently  discharged,  and  the  proof  ought 
to  have  been  rejected;  Ex  parte  Glendinning  (Buck,  517). 

Mr.  Chandless,  for  the  Respondent.  The  question  is  whether,  after  discounting 
for  value  an  ordinary  bill  of  exchange  without  notice  that  it  is  an  accommodation  bill, 
the  indorsee  can  be,  by  subsequent  notice,  prevented  from  dealing  with  it  otherwise 
than  he  might  have  done  but  for  such  notice.  [The  Lord  Justice  Knight  Bruce 
asked  if  the  question  was  not  unaflected  by  decision.]  It  may  be  in  specie,  but  it 
falls  within  the  principle  that  a  purchaser  for  value,  without  notice,  shall  not  be 
prejudiced  by  notice  subsequentlj'  acquired.  If  it  w-ere  not  so  in  this  case  an  innocent 
indorsee  might  by  subsequent  notice  be  precluded  from  compounding  with  either 
acceptor  or  drawer,  for  if  he  released  the  former  he  would  discharge  the  latter  at 
law,  and  if  he  released  the  latter  the  former  would  be  discharged  in  equity. 

He  cited  Manly  v.  Boiicdt  (22  L.  J.  (Q.  B.),  265) ;  Fentum  v.  Pococh  (5  Taunt.  192) ;, 
Harrison  v.  Courfauld  (3  B.  &  Ad.  36). 

[The  Lord  Justice  Knight  Bruce  referred  to  Bank  of  Ireland  v.  Beresford  (6 
Dow.  233).] 

[358]  Mr.  Bacon,  in  reply.  There  is  no  hardship  in  the  case ;  the  Respondent 
might  have  reserved  his  remedies  against  the  bankrupts  on  accepting  the  composition. 
As  he  has  not  done  so,  the  general  rule  applies. 

The  Lord  Justice  Knight  Bruce.     I  cannot  regard  the  composition  deed  as 
having  had  the  effect  alleged  on  behalf  of  the  Appellants.     The  law  and  equity  of 
such  a  case  as  this  must  be  the  same.     In  deciding,  as  we  do,  that  the  proof  must 
stand,  we  are  not  contravening  in  any  respect,  as  we  conceive.  Ex  parte  Glendinning. 
The  Lord  Justice  Turner  concurred. 
Appeal  dismissed. 
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£358]     B.V  parte  James  Bateman  and  Others.     In  the  Matter  of  John  Burbury,  a 
Bankrupt.     Before  the  Lords  Justices.     I\''ov.  4,  1853  ;  jilairli,  10,  1854. 

Before  the  Orders  in  Bankruptcy  of  1852  came  into  operation,  the  registrar  of  a 
District  Court  taxed  the  bills  of  the  solicitor  to  the  assignees  without  anyone 
attending  on  their  behalf,  and  a  small  payment  was  made  on  account  of  the  bill. 
Two  years  afterwards  the  assignees  applied  to  the  Commissioner  for  a  re-taxation, 
on  the  grounds  of  extravagant  charges,  and  that  they  had  only  recently  Ijccorae 
aware  of  the  contents  of  the  bill.  Held,  that  the  Commissioner  ought,  under  the 
then  existing  law,  to  have  reviewed  the  taxation.  Held,  also,  that  the  question 
was  not  one  of  sufficient  difficulty  or  importance  to  justify  the  Court  in  giving  leave 
to  appeal  from  its  deci.sion  to  the  House  of  Lords. 

This  was  the  petition  of  the  assignees  and  of  some  of  the  creditors  appealing  from 
the  refusal  of  the  Commissioner  to  direct  the  re-taxation  of  the  bills  of  costs  of  the 
solicitors  to  the  estate.  In  March  1851  the  bills  had  been  taxed  at  £1717,  8s.  9d.  by  the 
registrar  of  the  [359]  District  Court  at  Birmingham,  on  the  application  of  the  solicitors, 
and  £100  had  been  since  paid  on  account  of  the  bills.  In  April  1853  the  Appellants 
applied  to  the  Commissioner  for  a  re-taxation  on  the  special  grounds,  that  the  Appell- 
ants had  not,  nor  had  either  of  them,  notice  of  the  intention  to  tax  such  costs,  and 
were  not  aware  until  a  considerable  time  afterwards  that  such  taxation  had  taken 
place  ;  that  no  copy  of  the  bills  of  costs  was  ever  delivered  to  them,  and  that  they 
were  not  aware  of  the  charges  contained  therein  until  the  months  of  February  and 
April  1853,  when  Mr.  Kirby,  their  present  solicitor,  having  iiispected  the  bills  of 
costs  upon  the  file  of  proceedings,  informed  the  Appellants  of  the  objectionable 
character  of  many  of  the  items  contained  in  the  bills,  and  that  the  bills  of  costs,  as  so 
taxed,  contained  extravagant  and  improper  charges. 

Mr.  W.  M.  James  and  Mr.  W.  Morris,  in  support  of  the  appeal.  The  Commis- 
sioner considered  the  authority  of  Ex  parte  iroohton  (3  M.  D.  &  D.  70'2)  applicable  to 
the  present  case.  We  submit  that  the  cases  are  wholly  distinguishable.  In  Ex  parte 
IFoohtan  the  l)ills  had  been  taxed  and  paid  nine  years  previously.  The  bills  had  been 
delivered  to  the  assignees,  and  had  been  regularly  taxed  by  the  Commissioners,  who 
were  then  the  proper  functionaries  for  that  purpose ;  and  moreover  one  of  the 
solicitors  and  two  of  the  assignees  had  died.  The  bills  extended  over  a  period  of 
nearly  ten  years,  and  the  Court  rested  its  judgment  on  the  fact,  that  for  the  nine 
years'  delay  no  substantial  excuse  had  been  offered.  There  has  not,  in  truth,  been 
any  taxation  in  this  case  which  the  Court  can  recognize.  The  new  orders  did  not 
come  into  operation  before  January  1853,  and  the  validity  of  the  taxation  depends 
[360]  on  the  antecedent  practice,  according  to  which  the  registrar  of  a  District  Court 
had  no  authority  to  tax  a  bill  of  costs. 

They  also  referred  to  Ex  jmrte  Moore  (1  Deac.  578)  and  Ex  parte  Rees  (De 
Gex,  205). 

Mr.  Kolt  and  Mr.  Selwyn,  for  the  solicitors.  This  is  not  an  appeal  from  the 
taxation  already  made.  It  is  an  application  for  a  taxation  de  novo.  The  course  of 
practice  is  for  the  bill  of  costs  of  the  solicitor  to  the  bankruptcy  to  be  delivered  to 
the  official  assignee,  who  submits  it  to  the  registrar  for  taxation.  It  is  never  the 
practice  for  the  official  or  trade  assignees  to  attend  by  a  separate  solicitor,  and  it 
would  be  a  verj;^  inconvenient  and  expensive  practice  to  adojJt.  Here,  however,  extra- 
ordinary facilities  for  watching  the  taxation  existed,  for  before  it  took  place  the 
assignees  had  thought  fit  to  appoint  their  present  solicitor  to  see  that  the  solicitors 
to  the  estate  did  what  was  right.  With  regard  to  the  authority  of  the  registrar,  the 
registrars  of  all  the  Courts  were  by  the  then  existing  law  required  to  attend  upon 
the  Commi.ssioners,  and  to  take  charge  of  all  proceedings  before  them  ;  and  the  27th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  which  was  then  in  force,  em- 
powers the  registrar  to  act  for  the  Commissioner,  so  that  the  taxation  must  be  treated 
as  that  of  the  Commissioner,  and  more  especially  as  it  has  had  his  sanction.  [The 
Lord  Justice  Knight  Bruce.  Would  this  case  fall  within  the  14th  section  of  6 
Geo.  4,  c.  16?]  That  Act  was  repealed  by  the  27th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  and  this  taxation  took  place  in  1851.     In  Ex  parte  Moore, 
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the  question  was  as  to  the  costs  of  the  petitioning  creditor,  and  the  taxation  [3611 
must  necessarily  have  been  altogether  ej-  parte,  since  no  assignees  had  been  chosen. 
No  specific  length  of  time  was  pi-escribed  in  Ji.r  parte  JVoolston  (3  M.  D.  &  D.  702)  as 
necessary  to  constitute  the  reiiuisite  special  circumstance  for  re-taxation,  and  the 
emplo\-nient  of  a  separate  solicitor  here  more  than  compensates  for  the  difference  of 
time.     The  case  of  E.r  parte  Bees  (De  Gex,  205)  was  altogether  a  different  one. 

They  also  referred  to  Ex  parte  Pemberton  (2  De  6.  Mac.  &  Gor.  960). 

Mr.  W.  M.  James,  in  reply.  The  provision  of  the  3  &  4  Will.  4,  c.  47,  s.  8,  by 
which  the  district  registrars  are  empowered  to  tax  costs  in  bankruptcy,  as  between 
party  and  party,  shews  that,  before  the  Orders  of  1852  came  into  operation,  district 
registrars  had  no  authority  to  tax  such  costs  as  these. 

The  Lord  Ju.stice  Knight  Bruce.  It  is  unneces.sary  to  say  how  this  case  would 
have  stood  if  the  bills  had  been  paid,  or  if  one  possible  effect  of  the  Petitioner's  success- 
upon  the  present  occasion  might  be,  that  there  would  be  a  repayment  by  the  solicitors 
of  any  sum  that  they  have  received,  for  the  bills  have  not  in  any  sense  of  the  phrase 
been  paid.  A  sum  of  £100  has  been  received  on  account,  which,  it  is  plain  and 
admitted,  must,  in  every  possible  event,  be  due  to  the  .solicitors  and  be  retained  by 
them.     The  rules,  therefore,  which  apply  to  paid  bills,  do  not  apply  here. 

Again,  if  there  had  been  a  loss  of  documents,  a  loss  of  evidence,  or  of  the  mean.s 
of  affording  information,  by  death  or  otherwise,  that  might  have  made  a  material 
[362]  difference  ;  but  the  case  has  no  such  ingredient,  for  I  cannot  consider  the  death 
of  the  gentleman  who  was  official  assignee,  during  the  whole  or  part  of  the  period 
which  has  ])een  the  subject  of  discussion,  a  material  circumstance  in  the  case,  nor  has. 
it,  indeed,  been  suggested  on  either  side  to  be  a  material  circumstance.  Here,  there- 
fore, there  are  unpaid  bills  with  the  fullest  opportunity  on  the  part  of  the  solicitors  of 
perfecting  their  case,  producing  their  evidence,  and  establishing  their  title  to  the  just 
amount  of  what  may  be  due,  and  no  considerations  which  belong  to  a  case,  where 
possible  injustice  may  be  done  to  the  solicitor  by  the  proceeding,  can  have  place 
here. 

It  is  said  that  there  has  been  a  taxation,  and  that,  therefore,  there  ought  not  to  be 
another.  That  taxation  was  by  a  registrar  of  one  of  the  District  Courts  of  Bankruptcy,, 
and  the  taxation  took  place  after  the  Bankrupt  Law  Consolidation  Act  of  1849  had 
come  into  force,  but  before  the  Orders  of  October  1852  ;  and  one  question  is,  whether, 
in  that  state  of  things,  a  registrar  of  one  of  the  District  Courts  of  Bankruptcy  had 
authority  to  tax?  Perhaps  he  might  have  had  the  authority  if  the  case  had  been 
proved  to  come  within  that  section  of  the  Consolidation  Act  to  which  Mr.  Kolt  drew 
our  attention,  and  which  empowers  the  registrar  in  certain  circumstances  to  act  for 
the  Commissioner.  But  the  case  was  not  put  upon  that  ground.  The  registrar 
appears  to  have  acted  as  if  in  the  exercise  of  an  ordinary  jurisdiction,  supposed  to 
belong  to  him  as  a  matter  of  course.  Now  I  confess  I  doubt  very  much  whether  the 
jurisdiction  did  belong  to  him  in  the  circumstances  in  which  he  exercised  or  pro- 
fessed to  exercise  it.  But,  assuming  that  the  jurisdiction  did  belong  to  him,  I  am 
still  of  opinion  that,  as  the  law  then  stood  (without  at  all  meaning  to  say  how  the 
law  stands  or  will  [363]  stand  with  regard  to  cases  which  may  come  under  the  opera- 
tion of  the  Rules  or  Orders  of  October  1852,  as  to  which  I  am  purposely  silent),  it 
was  incumbent  upon  the  Commissioner  to  review  the  registrar's  taxation  as  matter  of 
course,  without  having  any  objectionable  item  proved  to  him  or  brought  to  his 
attention. 

Taking  that  view  of  the  case,  I  am  released  from  the  duty  of  examining  the  details 
of  the  bills,  or  of  giving  any  opinion  upon  the  items  which  have  formed  the  subject 
of  discussion.  I  repeat,  that  it  is  with  great  pleasure  that  I  find  myself  exempt  from 
the  performance  of  that  duty,  especially  as  I  might  possibly,  by  entertaining  a  view 
on  any  of  the  items,  be  in  a  manner  prejudging  the  solicitors'  case,  which  I  wish  to 
leave  perfectly  open  to  them,  thinking  it  very  possible  that  they  may  be  able  to 
establish  a  just  title  to  all  that  they  have  claimed. 

I  am  of  opinion  that,  upon  the  law  which  existed  at  the  time  to  which  it  is  material 
to  look,  it  was  a  matter  of  right  to  have  the  taxation  reviewed,  and  our  order  will  be 
accordingly. 

I  may  add,  that,  whatever  may  be  the  true  view  of  the  evidence  with  regard 
to  Mr.  Kirby's  employment,  and  the  notice  that  he  had,  I  am  of  opinion  that  he 


5DEG.M.&G.364.  EX    PARTE    BATEMAN  911 

did  not  stand  in  a  situation  in  which  delay  can  be  attributed  to  him,  especiall}'  delay 
from  which  damage  of  any  kind  has  been  shewn  to  have  arisen  to  the  solicitors 
concerned. 

Upon  the  undertaking  of  the  Petitioners  to  abide  by  any  order  respecting  the 
costs,  charges  and  expenses  of  the  taxation  and  otherwise,  that  this  Court  may  make, 
declare  that  these  bills  ought  to  be  re-taxed,  and  with  that  declaration  refer  the  matter 
back  to  the  District  [364]  Court  of  Bankruptcy,  reserving  the  costs  of  this  application 
and  giving  liberty  to  the  parties  to  apply. 

The  Lord  Justice  Turner.  1  am  of  opinion  also,  that  the  order  must  be  in  the 
form  which  my  learned  brother  has  suggested.  Assuming  the  registrar  to  be  the 
proper  officer  to  tax  these  bills,  there  must  undoubtedly  be  a  right  in  the  Com- 
missioner to  review  the  taxation.  Application  was  made  to  him  for  that  purpose  ;  he 
has  refused  to  do  so,  and  the  question  we  have  to  consider  is,  whether  he  was  right 
or  wrong  in  that  refusal. 

I  do  not  propose  to  give  any  opinion  upon  the  question,  whether  the  Commissioner 
was  or  was  not  bound  as  a  matter  of  course,  and  without  anj'  special  circumstances, 
to  review  that  taxation,  but  I  am  of  opinion  that,  under  the  circumstances  of  this 
case,  he  was  bound  to  make  that  review. 

The  grounds  which  are  urged  in  support  of  the  Commissioner's  judgment  are 
two  ;  first,  that  these  parties,  who  are  now  presenting  the  present  petition,  had  full 
knowledge  of  all  the  circumstances  of  the  case,  and  therefore  ought  not  now  to  be 
allowed  to  enter  upon  the  taxation.  Secondly,  that  there  is  no  case  made  out  of 
fraud  or  surprise.  Now,  with  reference  to  the  case  of  knowledge  of  the  parties,  it 
rests  upon  the  fact  of  the  assignees  having  employed  a  gentleman  of  the  name  of 
Kirby,  for  the  purpose,  as  it  is  said,  of  watching  the  conduct  of  the  solicitors, 
against  whom  the  present  petition  is  presented.  Assuming  it  to  be  so,  it  is  perfectly 
clear  that  Mr.  Kirby  did  not  attend  the  taxation  of  these  bills  of  costs,  and  although 
I  am  by  no  means  prepared  to  say  and  do  not  mean  to  intimate  an  opinion,  that 
the  consequence  of  that  would  be,  that  the  bills  ought  to  be  sub-[365]-mitted  again 
to  taxation,  I  think  that  the  fact  of  there  having  been  no  other  party  before  the 
registrar,  upon  the  taxation  of  the  bills,  is  a  consideration  which  renders  it  the  duty 
of  the  Commissioner,  and  also  the  duty  of  the  Court,  more  carefully  to  watch  the 
proceedings  which  are  had  before  the  registrar,  upon  the  taxation  of  a  bill. 

I  agree  that,  there  being  no  case  of  surprise,  it  is  not  upon  the  ground  that  too 
much  or  too  little  may  have  been  allowed  that  this  Court  will  open  the  taxation  of  a 
bill  of  costs,  or  direct  the  re-taxation  of  one  that  has  been  already  taxed.  Where, 
however,  there  is  a  series  of  charges  primA  facie  unreasonable  (for  I  do  not  intend  to 
intimate  that  any  one  of  these  charges  may  not  be  maintained  in  the  result),  and  not 
attempted  to  be  explained,  that  is,  in  my  opinion,  a  matter  requiring  investigation, 
and  quite  falling  within  the  rules  by  which  the  Court  is  guided  in  requiring  such  an 
investigation  to  be  had.  The  learned  Commissioner,  if  I  may  venture  to  say  so,  seems 
to  have  put  a  little  too  much  reliance  upon  the  observations  that  fell  from  Lord 
Cottenham  in  Hoiiock  v.  Smith  (2  Myl.  &  Cr.  495),  which  were  addressed  to  a  paid 
bill  of  costs,  and  not  to  a  bill  like  the  present,  remaining  unpaid. 

I  concur  in  the  opinion  which  my  learned  brother  has  expressed. 

March  10,  1854.  Mr.  Rolt  and  Mr.  Selwyn,  now  applied  for  leave  to  appeal  from 
the  above  decision  to  the  House  of  Lords.  They  relied  upon  the  14  &  15  Vict.  c.  83, 
s.  10,(1)  and  [366]  on  the  12  &  13  Vict.  c.  106,  s.  18,(2)  and  contended  that 
in  the  present  case  there  was  matter  both  of  law  and  equity  fit  to  be  the  subject 
of  appeal. 

Mr.  "\V.  M.  James  and  Mr.  W.  Morris,  for  the  Respondents,  were  not  called  upon. 

The  Lord  Justice  Turner.  The  Court  is  always  indisposed  to  refuse  an 
application  for  leave  to  appeal  against  a  judgment  pronounced  by  itself.  But  it  is 
bound  to  perform  the  duty  of  giving  effect  to  the  provisions  of  the  Act  of  Parliament, 
and  to  exercise  the  best  discretion  it  can  in  applying  them. 

Now  the  Bankrupt  Law  Consolidation  Act,  and  the  [367]  Act  constituting  this 
Court,  having  provided  that  in  matters  of  bankruptcy  an  appeal  is  to  be  carried  to 
the  House  of  Lords  only  in  those  cases  in  which  the  Court  shall  deem  any  matter  of 
law  or  equity  brought  before  it,  by  way  of  appeal,  to  be  of  sufficient  difficulty  or 
importance  to  require  the   decision   of   the   House  of   Lords.      It  is  therefore  the 
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duty  of  the  Court  not  to  send  this  question  to  the  House  of  Lords,  unless  it 
considers  the  matter  one  not  only  of  sufficient  difficulty,  but  also  one  of  sufficient 
importance.  I  confess  that  I  do  not  view  this  case  as  one  of  much  difficulty,  and 
certainly  not  as  one  of  sufficient  importance  to  justify  the  Court  in  acceding  to  this 
application. 

TnK  Lord  Ju.stice  Knight  Buuce  concurred. 

Application  refused,  with  costs. 

(1)  "All  decisions,  decrees  or  orders  of  the  Court  of  Appeal,  including  decisions 
in  matters  of  bankruptcy,  shall  be  subject  to  appeal  to  the  House  of  Loids  in  the 
cases  and  under  the  conditions  in  and  under  which  the  like  decisions,  decrees  or 
orders  of  the  Lord  Chancellor  would  have  been  subject  to  such  appeal  if  this  Act  had 
not  been  passed  ;  but  the  appeal  to  the  House  of  Lords  in  matters  of  bankruptcy  shall 
be  only  on  matters  of  law  or  equity,  or  on  the  rejection  or  admission  of  evidence,  and 
on  a  special  case,  to  be  approved  and  certified  by  one  of  the  Judges  of  the  Court  of 
Appeal  hereby  constituted,  whose  determination  on  the  settlement  of  such  case  shall 
be  final  and  conclusive." 

(2)  "That  if  the  Lord  Chancellor  shall  in  any  case  deem  any  matter  of  law  or 
equity,  brought  before  him  by  way  of  appeal,  to  be  of  sufficient  difficulty  or  importance 
to  require  the  decision  of  the  House  of  Lords,  or  in  case  both  parties  in  any  proceeding 
before  the  Vice-Chancellor  shall  desire  that  any  such  matter  may  be  determined  in 
the  first  instance  by  the  House  of  Lords  and  not  by  the  Lord  Chancellor,  then  and 
in  such  case  the  whole  facts  whereupon  such  question  of  law  or  equity  shall  arise 
shall  he  stated  in  the  form  of  a  petition  of  appeal  to  the  House  of  Lords,  and  the 
party  appealing  may  carry  an  appeal  to  the  House  of  Lords  in  like  manner  as  other 
appeals  are  preferred  to  that  House :  provided  always,  that  the  cases  to  be  lodged  by 
the  parties  in  the  House  of  Lords  shall  be  confined  in  matter  of  fact — in  cases  of 
appeal  from  the  Lord  Chancellor,  to  setting  forth  the  special  case  brought  up  to  the 
Lord  Chancellor  from  the  Yioe-Chancellor  ;  and  in  cases  of  appeal  from  the  Yice- 
Chancellor,  to  setting  forth  a  special  case,  to  be  approved  and  certified  hy  the  Vice- 
Chancellor,  and  to  such  arguments  on  the  point  of  law  as  the  parties  may  be 
advised  to  state." 


[367]     Ex  parte  Robert  Palmer  H.^rding.     In  the  Matter  of  John  Pickering. 
Before  the  Lords  Justices.     Apil  22,  18.54:. 

[Distinguished,  Ex  parte  U'elles,  1867,  17  L.  T.  126.] 

In  an  action  to  recover  the  balance  upon  an  account  current,  a  verdict  for  the  Plaintitf 
was  taken  by  consent,  subject  to  a  reference  to  an  arliitrator,  who  was  empowered 
to  direct  that  a  verdict  should  be  entered  for  the  Plaintiif  or  Defendant,  and  the 
costs  were  to  abide  the  result  of  the  award.  After  the  award,  which  was  in  favour 
of  the  Plaintiff,  and  before  judgment,  the  Defendant  committed  an  act  of  bank- 
ruptcy, of  which  notice  was  given  to  the  Plaintiff  in  the  action,  but  judgment 
was  nevertheless  entered  up  upon  the  award.  On  the  Defendant  being  adjudicated 
a  bankrupt :  Held,  that  the  amount  for  which  judgment  was  entered  up,  with 
interest  and  costs,  constituted  a  proveable  debt. 

This  was  an  appeal  from  the  refusal  of  Mr.  Commissioner  Holroyd  to  expunge  a 
proof. 

In  October  1845  the  Respondent,  Mr.  Thornthwaite,  commenced  an  action  in 
assviiipsit  against  the  bankrupt  to  recover  £17,75.5,  5s.  the  balance  of  an  account 
current.  [368]  On  the  3d  of  February  1849  the  action  was  tried,  and  a  verdict  was 
taken  by  consent  for  £100,000,  subject  to  a  reference.  By  the  order  of  reference  the 
arbitrator  was  empowered  to  direct  that  a  verdict  should  be  entered  for  the  Plaintiff 
or  the  Defendant,  as  he  should  think  proper,  and  the  costs  of  the  suit,  to  be  taxed, 
were  to  abide  the  result  of  the  award  ;  and  the  costs  of  the  reference  and  the  award, 
to  be  taxed,  were  to  be  in  the  discretion  of  the  arbitrator ;  and  neither  of  the 
parties  was  to  bring  or  prosecute  any  writ  of  error,  or  any  action  or  suit  at  law  or  in 
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equity  against  the  arbitrator,  or  against  each  other,  or  concerning  the  matters  in  the 
order ;  and  either  of  the  parties  was  to  be  at  liberty  to  make  the  order  a  rule  of 
Court. 

The  meetings  before  the  arbitrator  commenced  in  June  1847,  and  went  on  at 
intervals  up  to  May  1850,  when  the  arbitrator  died.  In  November  18.50  another 
arbitrator  was  nominated,  who  took  up  the  reference,  and  several  sulKscquent 
meetings  were  held.  After  the  reference  had  lieen  in  prosecution  for  al)0ve  si.x  years, 
namely,  on  the  5th  of  May  1853,  an  award  was  made  in  favour  of  the  Plaintiff 
for  £11,345. 

On  the  9th  of  May  1853,  four  days  after  the  awaid  was  made,  the  Defendant 
committed  an  act  of  bankruptcy  by  filing  a  declaration  of  insolvency,  of  which  the 
Plaintiff  had  notice  on  the  same  day. 

On  the  12th  of  May  1853  judgment  was  signed,  and  the  costs  taxed,  and  the 
Defendant's  attorney  attended  the  taxation.  No  application  was  made  to  set  aside 
the  award. 

On  the  30th  of  June  the  Defendant  was  adjudicated  a  bankrupt,  and  on  the  20th 
of  July  the  proof  in  ques-[369]-tion  was  tendered  and  admitted  on  the  ])roceedings 
for  £12,210,  17s.  lOd.,  being  £12,147  for  damages  and  costs,  and  £63,  17s.  lOd.  for 
interest  from  the  12th  of  May  to  the  day  of  filing  the  petition  for  adjudication. 

An  application  was  then  made  to  the  Commissioner  to  expunge  the  proof,  upon 
the  ground  that  the  judgment  upon  which  the  proof  was  founded  was  not  signed 
till  after  the  Plaintiff  had  notice  of  the  act  of  bankruptcy,  which  was  proved  in 
support  of  the  adjudication,  and  the  Commissioner  made  the  decision  under  appeal, 
refusing  the  application. 

The  Commissioner  held  that  the  cases  of  RoUnson  v.  Vale  (2  B.  &  C.  762), 
£x  parte  Birch  (4  B.  &  C.  880),  G-reenway  v.  Fisher  (7  B.  &  C.  436),  and  J-Jx  parte 
Butter/ill  (1  Rose,  192),  cited  in  support  of  the  application,  did  not  apply,  but  that 
E.r,  parte  Helm  (Mont.  &  M.  70),  Bx  jmrte  Boucher  (1  Gl.  &  J.  385),  Ex  parte  Ferris 
{2  M.  D.  &  D.  746),  and  Ex  parte  Cocks  (De  Gex,  446),  were  decided  upon  principles 
analogous  to  those  which  ought  to  govern  the  present  case.  The  Commissioner  con- 
sidered that  the  Plaintiff,  in  signing  judgment,  was  only  taking  the  steps  necessary 
to  complete  a  right  which  was  vested  in  him  by  the  verdict  and  the  award  before  he 
had  anj'  notice  of  the  act  of  bankruptcy,  and  that  under  such  circumstances  notice  of 
the  act  of  bankruptcy  could  have  no  effect  against  the  Plaintiff's  right  of  i^roof  upon 
the  judgment. 

Mr.  Swanston  and  Mr.  Willes,  in  support  of  the  appeal. 

In  Ex  parte  Butterfill,  Lord  Eldon  said  that  judg-[370]-ment  after  the  commission 
was  just  nothing  at  all.  Here,  it  is  true,  the  judgment  was  not  after  the  petition 
for  adjudication,  but  that  circumstance  makes  no  substantial  difference.  The  judg- 
ment was  after  the  act  of  bankruptcy,  to  which  the  adjudication  has  relation,  as 
regards  all  who  had  notice  of  it.  The  title  of  the  assignees  is,  as  against  such 
persons,  as  complete  from  the  time  when  the  act  is  committed  as  it  is  from  the  time 
when  the  assignees  are  appointed. 

They  also  cited  Ex  parte  Bryant  ^\  Ves.  &  B.  211),  Ex  parte  Kemshead  (1  Rose, 
149),  Ex  parte  Mwlie  (3  M.  D.  '&  D.  66),  Ex  parte  Moodij  (2  Rose,  413),  Cotlam  v. 
Bartridge  (2  Man.  &  Gr.  843). 

Mr.  Rolt,  Mr.  Hoggins  and  Mr.  Hardy  appeared  for  the  Respondent,  but  were 
not  called  upon. 

The  Lord  Justice  Knight  Bruce.  Mr.  Thornthwaite,  claiming  to  be  a  creditor 
of  Mr.  Pickering,  brought  an  action  against  him  in  1845.  That  action  was  defended 
<ind  brought  to  trial  in  the  early  part  of  1847,  and  was  then  referred  to  arbitration. 
The  arbitration  continued  pending  until  the  early  part  of  May  1853  ;  the  only 
question  having  been,  whether  there  was  a  debt  or  no  debt  between  two  traders. 
The  award  at  last  is  made.  Mr.  Pickering,  the  Defendant,  having  ascertained  the 
award  to  be  against  him,  immediately  re-sorts  to  the  course  of  filing  a  declaration  of 
insolvency,  no  doubt  with  the  object  of  preventing  the  creditor,  whose  proceeding 
had  thus  been  delayed  from  .some  time  in  the  year  1845  to  1853,  from  obtaining  any 
l^enefit  from  it,  if  such  a  proceeding  could  delay  or  prevent  it.  Now  whatever  might 
have  been  [371]  the  result  of  an  application  like  the  present,  at  the  instance  of  Mr. 
Pickering,  the   present  proceeding  is  on  the  part  of  one  of  the  assignees,  at  the 
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instance,  it  is  said,  of  various  creditors  of  Pickering,  and  we  must  deal  with  the  case 
according  to  the  merits.  Now  the  award  was  made  certainly  before  any  act  of 
bankruptcy  was  committed.  I  have  already  .said  that  the  act  of  bankruptcy  was 
resorted  to  because  of  the  award. 

The  award  has  been  compared  to  a  verdict,  and  it  was  said  that  an  award,  unless 
followed  by  judgment,  is  nothing,  and  the  judgment  on  the  award  was  after  the  act 
of  bankruptcy  committed  by  Mr.  Pickering,  and  after  notice  of  that  act  of 
liankruptcy.  Notice  was  given  as  the  act  of  bankruptcy  might  have  failed  of  the 
intended  effect,  unless  there  had  been  notice.  Now  the  comparison  to  a  verdict  is 
to  a  certain  extent  just,  but  does  not  hold  throughout.  The  award  may  be  tanta- 
mount to  a  verdict,  but  it  is  not  only  that,  it  is  that  and  something  more,  it  being 
obvious  that  a  verdict  may  be  questioned  on  grounds  on  which  an  award  cannot ; 
and  my  opinion  is,  that  if  the  award  here  can  be  questioned  at  all  in  a  proceeding 
of  this  description,  it  can  only  be  questioned  on  grounds  on  which  it  might  have 
been  di.sputed  in  a  Court  of  law.  But  I  have  certainly  not  at  present  heard  any 
reason  stated  that  satisfies  me,  or  makes  me  think  it  probable,  that  the  award  could 
have  been  disputed  effectually  in  a  Court  of  law.  If,  however,  the  counsel  for  the 
present  Petitioner  consider  the  case  not  to  have  been  gone  into  so  fully  as  it  might 
have  been,  and  desire  to  add  to  the  argument,  we  shall  not  decline  to  listen  to  them. 
Subject  to  that,  the  award  must,  I  think,  stand.  It  is  a  good  substratum  of  debt, 
although  there  was  no  judgment  before  the  act  of  bankruptcy,  of  which  the  creditor 
had  notice,  and  it  must  be  accompanied  by  a  right  to  prove  for  [372]  the  costs  given 
by  the  award.  Therefore,  subject  to  what  I  have  said,  the  objection,  if  there  is  any 
objection,  to  the  proof  is  mere  matter  of  form,  and  not  of  substance. 

The  Lord  Justice  Turner.  An  action  was  brought  in  1845  upon  an  account 
current.  At  the  trial  of  the  action  a  reference  to  arbitration  was  directed,  to  ascer- 
tain the  amount  due,  the  verdict  to  be  entered  for  whatever  the  arbitrator  should 
find  to  be  justly  due.  The  whole  account  was  gone  into  before  the  arbitrator,  and 
there  was  an  award  before  an  act  of  bankruptcy  and  judgment  after  the  act  of 
bankruptcy.  It  was  argued  that  this  was  no  more  than  a  verdict,  and  was  no 
estoppel,  as  was  laid  down  in  Ex  parte  Butterfll  (1  Rose,  192).  No  doubt  a  verdict, 
being  open  to  review  upon  a  new  trial,  is  not  to  be  taken  as  conclusive,  but  that 
argument  passes  by  the  material  circumstance  of  there  being,  in  addition  to  a  verdict 
here,  a  valid  agreement  for  valuable  consideration,  that  the  amount  to  be  found  due 
by  the  arbitrator  should  be  the  amount  to  be  recovered  in  the  action,  and  for  which 
judgment  should  be  entered  up,  and  that  such  judgment,  when  entered  up,  should 
Ise  binding  on  both  parties.  Mr.  Willes's  able  argument  was  this — that  the  arbitrator 
is  in  the  place  of  a  jury.  But  he  is  in  the  place  of  a  jury  in  this  sense,  viz.,  he  is  in 
the  place  of  a  jury  whose  verdict  the  parties  here  have  agreed  shall  be  final  and  con- 
clusive. When,  therefore,  it  is  agreed  that  the  verdict  shall  be  final,  the  authority 
of  Ex  parte  Butterfill  ceases  to  apply.  In  one  sense,  the  verdict  of  the  arbitrator 
might  not  be  conclusive,  for  it  might  be  shewn  to  be  bad  in  law,  and  the  question 
might  be  brought  within  the  authority  of  Ex  parte  B^itterfill,  by  shewing  that  upon 
application  being  [373]  made  to  a  Court  of  law,  the  judgment  of  the  arbitrator 
might  have  been  set  aside.  In  the  absence  however  of  any  circumstance  tending  to 
shew  that  the  award  could  have  been  impeached  in  a  Court  of  law,  I  feel  no  doubt 
that  the  proof  was  properly  admitted. 

Appeal  dismissed  with  costs. 

[373]     Ex  parte  George  Russell.     In  the  Matter  of  Thomas  Minnitt,  a  Bankrupt. 
Before  the  Lords  Justices.     April  28,  1854. 

The  160th  section  of  the  Bankrupt  Law  Consolidation  Act,  which  empowers  the 
Commissioner  to  make  an  allowance  out  of  the  estate  to  such  person  as  he  shall 
think  fit  for  the  preparation  of  the  balance-.sheet  and  accounts  of  the  bankrupt, 
does  not  authorize  an  allowance  to  the  official  assignee,  such  an  employment  being 
inconsistent  with  his  duties. 

This  was  the  appeal  of  the  trade  assignee  from  the  decision  of  Mr.  Commissioner 
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Balguy,  allowing  two  sums  of  £15  and  £6  to  Mr.  Harris,  the  official  assignee,  for 
the  preparation  of  the  balance-sheet  and  accounts  of  the  bankrupt. 

At  a  sitting  held  on  the  17th  of  March  1854,  to  audit  the  accounts  of  the 
assignees,  the  official  assignee  rendered  an  account  of  his  receipts  and  payments, 
which  the  Commi.ssioner  allowed  and  passed. 

Upon  the  credit  side  of  such  account  there  were  the  following  items : — 

1853. 

Dec.  31.  By  cash  paid,  preparation  of  balance-sheet  . 

1854. 

Feb.  11.  Preparation  cash  account  and  sale  account . 

„  Official  assignee,  audit  remuneration 

,,  Postage,  &c.  ..... 

[374]  The  Appellant  deposed,  that  upon  an  examination  of  the  official  assignee's 
audit  account,  and  upon  inquiry  into  the  facts  of  the  case,  he  ascertained,  as  the  fact 
was,  that  the  two  sums  of  £15  and  £6  had  been  retained  by  the  official  assignee  as  a 
remuneration  to  himself  for  the  preparation  of  the  bankrupt's  balance-sheet,  and  of 
the  cash  and  sale  accounts,  such  cash  and  sale  accounts  being,  in  fact,  those  which 
were  required  by  the  Commissioner  at  the  different  meetings ;  and  that  the  official 
assignee  had,  as  the  accountant  of  the  bankrupt,  prepared  those  accounts  and  the 
balance-sheet  on  the  bankrupt's  behalf  ;  and  that  he  (the  deponent)  had  further 
ascertained,  and  that  it  was  the  fact,  that  the  item  of  £63,  2s.,  so  allowed  to  the 
official  assignee  as  audit  remuneration,  included  a  charge  or  allowance  of  £20  to 
himself  for  the  examination  by  himself,  as  such  official  assignee,  of  the  balance-sheet, 
cash  and  sale  accounts  which,  in  his  capacity  of  accountant  for  the  bankrupt,  he 
had  himself  prepared,  and  for  the  preparation  of  which,  on  the  bankrupt's  behalf, 
he  had  lieen  paid  out  of  the  estate. 

On  the  24th  of  March  1854  an  order  or  memorandum  was  signed  by  the  Com- 
missioner, which  was  as  follows  : — 

"In  the  matter  of  Thomas  Minuitt,  a  bankrupt,  this  24th  day  of  March  1854. 
The  lialance-sheets  and  accounts  filed  in  this  Court  having  been  frequently  found  to 
be  most  unsatisfactory,  and  the  consequent  adjournments  and  costs  very  detrimental 
to  the  estates  of  bankrupts  and  to  the  dividends  of  their  creditors,  and  the  160th 
clause  (1)  of  the  Bankrupt  Law  Consolidation  Act  [375]  having  given  to  the  Court 
the  power,  on  the  application  of  an  assignee  or  of  a  bankrupt,  of  making  an  allowance 
out  of  the  estate  for  the  preparation  of  such  balance-sheets  and  accounts  and  to  such 
person  as  the  Court  shall  think  fit,  it  has  been  thought  expedient  to  give  a  trial  to 
the  practice  for  some  years  pursued  in  the  Leeds  district,  to  direct  such  balance-sheets 
and  accounts  to  be  prepared  in  the  office  and  under  the  superintendence  of  the  official 
assignee,  and  to  grant  to  him  a  moderate  remuneration  for  such  additional  services. 
And  upon  the  application  of  the  above-named  bankrupt,  and  being  satisfied  that  he 
required  assistance  in  the  preparation  of  his  accounts,  I  having  required  Mr.  John 
Harris,  the  official  assignee  of  this  Court,  to  give  such  assistance,  and  taking  into 
con.sideration  that  the  usual  charge  of  accountants  so  employed  will  vary  from  £20  to 
£100  and  upwards,  I  do  now  direct  that  the  sum  of  £21  be  allowed  in  his  accounts 
under  the  160th  section  of  the  Bankrupt  Law  Consolidation  Act,  as  a  moderate  and 
just  and  a  further  remuneration  to  him  for  the  services  thus  rendered  to  my  satisfaction. 
—J.  Balguy." 

The  Appellant  further  stated,  that  prior  to  the  24th  [376]  of  March  1854  no 
application  was  ever  made  to  the  Court  on  behalf  of  the  assignees,  or  on  behalf  of  the 
l)ankrupt,  for  any  allowance  out  of  the  estate  of  the  bankrupt  for  the  preparation  of 
the  balance-sheet  and  accounts,  or  any  of  them,  and  that  on  the  contrary  it  appeared, 
from  the  proceedings  in  the  bankruptcy,  that  the  accounts  were  to  be  prepared  without 
any  charge  to  the  bankrupt's  estate,  and  moreover  that  there  was  nothing  whatever 
either  in  the  nature  of  the  bankrupt's  accounts,  or  his  own  conduct,  which  could 
render  it  expedient  or  right  that  the  expense  of  preparing  the  balance-sheet  and 
accounts  should  be  thrown  upon  his  estate. 

The  petition  of  appeal  prayed  for  a  re-audit  of  the  accounts,  and  that  the  sums  of 
£15  and  £6  might  be  disallowed  ;  or  if  the  Court  should  be  of  opinion  that  those 
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sums  ought  to  be  allowed,  then  that  the  Court  would  be  pleased  to  disallow  so  much 
of  the  sum  of  £63,  2s.  as  was  made  up  of  the  allowance  to  or  charge  by  the  official 
assignee  for  examining  the  l)alance-sheet  and  accounts  of  the  bankrupt. 

Mr.  \V.  M.  James  and  Mr.  Hardy,  in  support  of  the  appeal.  Such  a  practice  as 
that  of  which  the  present  appeal  complains  is  contrary  to  public  policy.  The  official 
assignee  is  an  officer  of  the  Court,  and  cannot  be  permitted  to  tran.sact  any  business 
upon  the  retainer  of  the  bankrupt.  In<leed  it  is  contrary  to  the  terms  of  the  orders 
that  he  should  carry  on  any  trade  or  business.  The  examination  of  the  accounts  is 
an  important  part  of  the  duty  imposed  upon  the  official  assignee,  and  he  cannot  there- 
fore be  a  {H'ojier  person  to  prepare  those  accounts.  Moreover  the  130th  rule  of 
Octol)erthe  19th  18.52,  expressly  provides  for  the  payment  of  the  official  assignee 
[377]  for  the  duty  of  examining  the  balance-sheet  and  accounts  of  the  bankrupt. 

Mr.  Bacon  and  l\Ir.  J.  V.  Prior,  for  the  official  assignee.  The  Commissioner  has 
jurisdiction  conferred  upon  him  by  the  12th  section  of  the  Bankrupt  Law  Consolida- 
tion Act  to  adopt  the  practice  which  he  has  sanctioned,  and  which  is  calculated  to 
effect  a  great  saving  of  expense.  The  result  of  overruling  the  decision  of  the  Com- 
missioner would  be  to  throw  the  estates  of  bankrupts  into  the  hands  of  accountants. 
The  official  assignee  is  not  in  such  a  case  retained  by  the  bankrupt,  but  by  the  Com- 
missioner, and  is  paid  not  by  the  liankrupt,  but  out  of  the  estate. 

The  Lord  Justice  Knight  Bruce.  There  can  be  no  doubt  but  that  this  is  a 
difficult  and  perplexing  Act  of  Parliament  in  many  parts,  and  it  ought  not  to  be  matter 
of  surprise  that  different  opinions  should  be  entertained  on  it.  The  .section  in  question 
has  never,  so  far  as  I  recollect,  been  brought  under  my  judicial  attention  on  any 
former  occasion.  The  point  which  we  are  now  to  decide  is,  whether  the  official 
assignee  is  a  person  who  can  become  entitled  to  a  benefit  or  an  allowance  under  the 
clause.  It  is  said  that  he  may,  as  being  included  under  the  generality  of  the  words, 
"  such  person  as  the  Court  shall  think  fit  i "  but  I  think  that  it  is  against  the  spirit 
and  policy,  and  contrary  to  the  real  purpose,  of  the  Act,  conisidering  the  position  and 
duties  of  the  official  assignee,  to  hold  that  he  comes  within  these  words.  I  am  of 
opinion  that  he  does  not  come  within  them,  and  that,  according  to  the  safe,  wholesome 
and  legitimate  interpretation  of  this  section,  he  cannot  receive  an  allowance  for  the 
preparation  of  the  bankrupt's  balance-sheet.  As  the  Commissioner  has  proceeded 
solelj'  on  this  section,  we  think  that  [378]  the  items  in  dispute  must  be  struck  out  on 
the  ground,  that  the  allowance  of  them  is  based  upon  a  construction  of  the  statute 
to  which  we  cannot  accede. 

The  Lord  Ju.stice  Turner.  Li  disposing  of  this  case,  I  desire  it  to  be  understood, 
that  I  do  not  proceed  on  the  ground  that  favour  has  been  shewn  to  the  bankrupt,  or 
that  injury  has  been  done  to  his  estate.    I  decide  it  on  an  important  general  principle. 

The  160th  section  provides,  that  the  bankrupt  shall  prepare  a  balance-sheet  and 
accounts,  and  that  the  Court  may  make  such  an  allowance  to  the  bankrupt,  for  the 
preparation  of  the  balance-sheet  and  accounts,  and  to  such  person  as  the  Court  shall 
think  fit,  in  any  case  in  which  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
Court  that  the  bankrupt  requires  assistance  in  that  behalf.  The  question  is  this, 
whether  it  is  or  can  be  consistent  with  the  provisions  of  the  Act  to  make  such 
allowance  to  the  official  assignee  for  preparing  the  bankrupt's  balance-sheet  and 
accounts,  the  fact  being  that  the  official  assignee  has  been  so  employed.  This  must 
be  determined  by  considering  what  are  the  duties  of  the  official  assignee.  According 
to  the  provisions  of  the  section,  the  bankrupt  is  to  prepare  such  balance-sheet  and 
accounts,  and  in  such  form  as  the  Court  shall  direct,  and  is  to  file  the  .same  in  Court, 
and  deliver  a  copy  to  the  official  assignee  at  least  ten  days  before  the  day  appointed 
for  the  last  examination.  The  accounts  then  are  to  be  delivered  to  the  official  assignee, 
which  evidently  is  directed  to  be  done,  in  order  that  he  may  examine  and  cheek 
them.  The  bankrupt  is  to  make  out  the  accounts.  The  official  assignee  has  possession 
of  the  bankrupt's  books,  which  have  to  be  delivered  to  him,  and  it  "is  then  his  duty  to 
check  the  accounts. 

[379]  In  these  circumstances,  what  are  the  principles  applicable  to  the  case  ?  Two 
or  three  cases  shew  what  those  principles  are.  Take  the  practice  of  Courts  of  Equity 
as  to  the  appointment  of  a  receiver.  It  has  long  been  a  settled  rule  that  no  Master 
of  the  Court  can  lie  appointed  a  receiver,  because  it  is  part  of  the  oflicial  duty  of  a 
Master  to  check  the  accounts  of  receivers;  and  though  he  may  have  nothing  to  do 
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with  the  accounts  of  that  particular  estate,  the  Court  holds  that  it  wouhl  be  unsafe 
to  allow  him  to  act  in  that  capacity.  Again,  in  the  case  of  a  lunatic's  estate  it  is  a 
settled  rule  that  the  committee  shall  not  be  appointed  receiver.  Another  case  nearer  to 
the  present  is  where  a  bankrupt  is  chosen  assignee  of  his  own  estate.  This  liappened  in 
Mr.  Boldero's  case,  whose  creditors  had  so  much  confidence  in  him  that  they  appointed 
him  assignee,  liut  the  Court  removed  him,  on  the  ground  that  his  duties  as  assignee 
were  inconsistent  with  his  position  as  a  liankrupt.  So  in  the  present  case,  the 
duty  of  preparing  the  balance-sheet  is  inconsistent  with  that  of  examining  it. 

It  has  been  said,  that  the  eft'ect  of  a  decision  by  us  against  the  rule  of  the  Com- 
missioner will  be  to  throw  the  estates  of  bankrupts  into  the  hands  of  accountants  to 
the  injury  of  the  creditors.  I  have  too  much  confidence  in  the  Commissioners  to 
apprehend  any  such  result.  I  am  .satisfied  that  they  will  exercise  a  sound  discretion 
as  to  making  allowances  out  of  the  estates  of  bankrupts  for  the  preparation  of  the 
accounts. 

Again  it  has  been  argued  that  no  evil  can  arise  from  the  rule  laid  down  by  the  Com- 
missioner, as  the  items  of  the  accounts  have  to  be  vouched.  But  this  is  a  short-sighted 
view  ;  for  if  the  first  accounts  rendered  by  the  bankrupt  are  insufficient,  a  further 
account  will  be  called  for,  and  if  the  official  assignee  has  been  employed  to  [380] 
make  out  the  accounts,  he  cannot,  in  dealing  with  the  further  accounts,  avoid  a  bias 
arising  from  the  fact  of  its  having  been  his  duty  to  make  the  first  accounts  complete. 

There  is  another  circumstance  in  this  case  to  which  I  think  it  right  to  advert.  I 
think  that  it  is  the  duty  of  the  Commissioner  to  determine  in  each  particular  case 
whether  the  expense  of  preparing  the  balance-sheet  and  accounts  ought  to  be  allowed 
out  of  the  estate,  and  that  the  laying  down  any  general  rule  on  that  head  is  in  con- 
travention of  the  Act,  as  interfering  with  the  exercise  of  that  discretion  which  the  Act 
intended  to  be  exercised  by  the  Commissioner.  The  items  of  £15  and  £6  objected 
to  must  therefore  be  di.sallowed,  but  under  the  circumstances,  the  costs  of  both  parties 
will  be  given  out  of  the  estate. 

(1)  "  That  the  bankrupt  shall  prepare  such  balance-sheet  and  accounts,  and  in  such 
form  as  the  Court  shall  direct,  and  shall  subscribe  such  balance-sheet  and  accounts, 
and  file  the  same  in  Court,  and  deliver  a  copy  thereof  to  the  official  assignee,  ten  days 
at  least  before  the  day  appointed  for  the  last  examination,  or  the  adjournment  day 
thereof,  for  that  purpose ;  and  such  balance-sheet  and  accounts  before  such  last 
examination  may  be  amended  from  time  to  time  as  occasion  shall  require  and  such 
Court  shall  direct ;  and  the  bankrupt  shall  make  oath  of  the  truth  of  such  balance-sheet 
and  accounts  whenever  he  shall  be  duly  required  by  the  Court  so  to  do ;  and  the 
last  examination  of  the  bankrupt  shall  in  no  case  be  passed  unless  his  balance-sheet 
shall  have  been  duly  filed  as  aforesaid  ;  and  the  Court  may,  on  the  application  of  the 
assignees,  or  of  the  bankrupt,  make  such  allowance  out  of  the  estate  of  the  bankrupt 
for  the  preparation  of  such  balance-sheet  and  accounts,  and  to  such  person  as  the 
Court  shall  think  fit,  in  any  case  in  which  it  shall  be  made  to  appear  to  the  satisfaction 
of  the  Court,  from  the  nature  of  the  accounts,  or  other  good  cause,  that  the  bankrupt 
required  assistance  in  that  behalf." 


[380]  Ex  park  The  Rev.  John  Hopkins  Bailey  and  "William  Carter.  In  the 
Matter  of  John  Barrell,  a  Bankrupt.  Before  the  Lords  Justices.  Ajn'il  22, 
28,  1854. 

[See  In  re  Williams,  1887,  36  Ch.  D.  580,  but  note  Savings  Bank  Act,  1891  (54  &  55 
Vict.  c.  21),  s.  13.  Cf.  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  40,  and 
Preferential  Payments  in  Bankruptcy  Act,  1888  (51  &  52  Vict.  c.  G2). 

A  benefit  building  society  is  not  entitled,  on  the  bankruptcy  of  its  treasurer,  to 
priority  over  the  other  creditors. 

This   was   the  appeal   of  the  trustees  of   the  Barnstaple   and  Chafford   Benefit 
Building  Society  from  the  rejection,  by  the  Commissioner,  of  the  application  of  the 
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Appellants  to  be  paid  in  full  £777,  Us.  9d.,  being  the  amount  due  from  the  bankrupt 
in  respect  of  his  receipts  as  treasurer  of  the  society. 

B3'  the  Friendly  Societies  Amendment  Act  (4  &  5  AVill.  4,  c.  40),  s.  12,  it  is 
enacted,  "  That  if  any  person  already  appointed,  or  who  may  hereafter  be  appointed, 
to  any  office  in  a  society  established  under  the  said  recited  Act  (10  Ctco.  4.  c.  56),  or 
this  Act,  and  being  entrusted  with  the  keeping  of  the  accounts,  or  [381]  having  in 
his  hands  or  possession,  by  virtue  of  his  said  office  or  employment,  any  monies  or 
effects  belonging  to  such  society,  or  any  deeds  or  securities  relating  to  the  same,  shall 
die  or  become  a  bankrupt  or  insolvent,  or  have  any  execution  or  attachment  or  other 
process  issued,  or  action  or  diligence  raised  against  his  lands,  goods,  chattels  or  efiects, 
or  property  or  estate  heritable  or  moveable,  or  make  any  assignment,  disposition, 
assignation  or  other  conveyance  thereof  for  the  benefit  of  his  creditors,  his  heirs, 
executors,  administrators  or  assignees,  or  other  persons  having  legal  right,  or  the 
sheriff  or  other  officer  executing  such  process  or  the  party  using  such  action  or 
diligence,  shall  within  forty  days  after  demand  made  in  writing  by  the  order  of  any 
such  society  or  committee  thereof,  or  the  major  part  of  them  assembled  at  any  meeting 
thereof,  deliver  and  pay  over  all  monies  and  other  things  belonging  to  such  society  to 
such  person  as  such  society  or  committee  shall  appoint ;  and  shall  pay  out  of  the 
estates,  assets  or  effects,  heritable  or  moveable,  of  such  person  all  sums  of  money 
remaining  due  which  such  person  received  by  virtue  of  his  said  office  or  employment, 
befoi-e  any  other  of  his  debts  are  paid  or  satisfied,  or  before  the  money  directed  to  be 
levied  by  such  process  as  aforesaid,  or  which  may  be  recovered  or  recoverable  under 
such  diligence,  is  paid  over  to  the  party  issuing  such  process  or  using  such  diligence  ; 
and  all  such  assets,  lands,  goods,  chattels,  property,  estates  and  effects  shall  be  bound 
to  the  payment  and  discharge  thereof  accordingly." 

By  the  Building  Societies  Act  (6  &  7  Will.  4,  c.  32),  s.  4,  it  is  enacted,  "  That  all 
the  provisions  of  a  certain  Act  made  and  passed  in  the  tenth  year  of  the  reign  of  His 
late  Majesty  King  George  the  Fourth,  intituled  '  An  Act  to  Consolidate  and  Amend 
the  Laws  relating  to  Friendly  Societies,'  and  also  [382]  the  provisions  of  a  certain 
other  Act  made  and  passed  in  the  fourth  and  fifth  years  of  the  reign  of  His  present 
Majesty  King  William  the  Fourth,  intituled  '  An  Act  to  amend  an  Act  of  the  tenth 
year  of  His  late  Majesty  King  George  the  Fourth,  to  Consolidate  and  Amend  the  Laws 
relating  to  Friendly  Societies,'  so  far  as  the  same  or  any  part  thereof  maj'  be  appli- 
cable to  the  purpose  of  any  benefit  building  society,  and  to  the  framing,  certifying, 
enroling  and  altering  the  rules  thereof,  shall  extend  and  apply  to  such  benefit 
building  society,  and  the  rules  thereof,  in  such  and  the  same  manner  as  if  the 
provisions  of  the  said  Acts  had  been  herein  expressly  re-enacted." 

By  the  Bankrupt  Law  Consolidation  Act,  s.  1,  it  is  enacted,  "That  from  and  after 
the  commencement  of  this  Act  the  several  Acts  and  parts  of  Acts  set  forth  in  the 
schedule  (A.)  to  this  Act  annexed,  to  the  extent  to  which  such  Acts  or  parts  of  Acts 
are  by  such  schedule  expressed  to  be  repealed,  and  every  other  Act  or  Acts,  and  such 
parts  of  every  other  Act  or  Acts,  as  shall  be  inconsistent  with  this  Act,  shall  be 
repealed,  except  so  far  as  the  said  Acts  or  parts  of  Acts,  or  any  of  them,  whether 
mentioned  or  included  in  the  said  schedule  or  not,  repeal  any  former  Act  or  part  of  an 
Act ;  and  except  also  so  far  as  may  be  necessary  for  the  purpose  of  supporting  any 
proceedings  taken  or  to  be  taken  under  and  after  the  commencement  of  this  Act  upon 
any  trading,  act  of  bankruptcy,  petitioning  creditor's  debt,  fiat  or  other  proceeding  in 
bankruptcy  before  the  commencement  of  this  Act,  and  except  as  to  the  recovery  and 
application  of  any  penalty  for  any  offence  which  shall  have  been  committed  before  the 
commencement  of  this  Act." 

By  section  167  of  the  same  Act  it  is  enacted,  "That  if  any  person  already  ap- 
pointed or  employed,  or  who  may  be  hereafter  appointed  to  or  employed  in  any  office 
[383]  in  any  society  established  under  any  of  the  Acts  relating  to  friendly  societies, 
and  being  intrusted  with  the  keeping  of  the  accounts,  or  having  in  his  hands  or 
possession  by  virtue  of  his  office  or  employment  any  monies  or  efiects  belonging  to 
such  society,  or  any  deeds  or  .securities  relating  to  the  same,  shall  have  been  or  shall 
become  bankrupt,  the  Court  shall,  upon  application  made  by  the  order  of  any  such 
society,  or  any  committee  thereof,  or  the  major  part  of  them  assembled  at  any 
meeting  thereof,  order  payment  and  delivery  over  to  Ije  made  to  such  society,  or  to 
such  person  as  such  society  or  committee  may  appoint,  of  all  monies  and  other  things 
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belonging  to  such  society ;  and  shall  also  order  payment  out  of  the  estate  and  effects 
of  the  bankrupt  of  all  sums  of  monej'  remaining  due  which  the  bankrupt  received  by 
virtue  of  his  said  office  or  employment,  before  any  other  of  his  debts  are  paid  and 
satisfied." 

By  section  187  it  is  enacted,  "That  the  Court  shall,  whenever  it  shall  think  fit, 
appoint  a  public  sitting  to  be  holden  after  the  sitting  appointed  for  the  last  examina- 
tion of  the  bankrupt,  when  there  are  assets  wherewith  a  dividend  may  be  made  (of 
which  public  sitting,  and  of  the  purport  whereof,  twenty-one  days'  notice  shall  be 
given  in  the  London  Gazette),  to  make  a  dividend  of  the  bankrupt's  estate,  and  shall 
at  such  sitting  direct  such  part  of  the  net  produce  of  the  bankrupt's  estate  as  it  may 
think  fit  to  be  forthwith  divided  amongst  such  creditors  as  have  proved  debts  under 
the  bankruptcy,  in  proportion  to  their  respective  debts,  and  shall  make  an  order  in 
writing,  under  the  hand  of  the  Commissioner,  for  dividend  accordingly." 

Mr.  Swanston  and  Mr.  T.  H.  Terrell,  in  support  of  the  appeal.  Independently  of 
the  Bankrupt  Law  Consolidation  [384]  Act  it  is  clear  that  the  Appellants  would  have 
been  entitled  to  payment  in  full  under  the  6  &  7  Will.  4,  c.  32,  s.  4.  But  it  will  be 
contended  that  the  Bankrupt  Law  Consolidation  Act  has  changed  this  by  incorporating 
only  the  clause  from  the  Friendly  Societies  Act,  and  not  expressly  adverting  to  the 
exten.sion  of  the  provisions  of  that  Act  by  the  Building  Societies  Act  to  societies  of 
the  latter  description.  As,  however,  the  Building  Societies  Act  provided  that  the 
Acts  relating  to  friendly  societies  should  extend  to  building  societies,  it  was 
unnecessary  to  repeat  that  provision  in  the  Bankrupt  Law  Consolidation  Act, 
although  one  of  the  provisions  of  the  Friendly  Societies  Acts  was  unnecessarily 
repeated  in  the  Bankrupt  Law  Consolidation  Act.  [They  referred  to  Walker  v.  Giles 
(6  Com.  B.  662).] 

Mr.  Rolt  and  Mr.  Bagley,  for  the  Respondent.  The  Bankrupt  Law  Consolidation 
Act  repeals  all  Acts  inconsistent  with  its  provisions.  Now  those  provisions  direct  a 
rateable  distribution  of  the  property  of  a  bankrupt  among  his  creditors  ;  and  the  case 
now  before  the  Court  is  not  excepted  from  them. 

Mr.  Swanston,  in  reply. 

April  28.  The  Lord  Justice  Knight  Bruce.  As  I  view  this  case  it  is,  upon 
the  present  contest,  immaterial  whether  the  entries  in  the  Petitioners'  pass-book, 
alleged  to  have  been  forged  by  the  bankrupt,  or  by  his  direction,  were  forged  or 
genuine.  But  it  may  be  right  to  state  that  the  learned  Commissioner,  whose  decision 
is  under  appeal  (Mr.  Sergeant  Goulburn),  in-[385]-forms  us  that  he  heard  and  disposed 
of  the  matter  without  being  apprised  and  without  being  aware  that  any  forgery  what- 
ever had  been  committed  or  was  imputed.  I  will  a.ssume  in  favour  of  the  Petitioners, 
though  without  deciding,  that  if  the  Consolidation  Act  of  1849  had  not  passed  they 
would  have  been  entitled,  substantially,  to  what  they  ask  of  the  Court.  Still  there 
remains,  I  think,  an  insurmountable  difficulty  in  their  way  arising  from  that  statute, 
which  properly  construed  appears  to  me  to  preclude  their  claim,  unless  falling  within 
its  167th  section.  But  this  section  I  cannot  interpret  as  extending  to  their  case; 
and  considering  the  Legislature  to  have  cut  them  off  from  all  right  of  recourse  for  any 
present  purpose  to  the  Acts  of  "William  the  Fourth,  mentioned  in  the  argument,  I 
apprehend  that  even  on  the  assumption  that  1  have  stated  (an  assumption,  perhaps, 
too  favourable  to  the  Petitioners)  the  petition  must  be  dismissed  with  costs. 

The  Lord  Justice  Turner.  This  was  a  petition  on  the  part  of  the  trustees  of  a 
benefit  building  society  to  be  paid  out  of  the  estate  of  the  bankrupt,  who  was  the 
treasurer  of  the  society,  the  sum  of  £777,  14s.  9d.,  the  full  amount  of  the  monies 
received  by  the  bankrupt  on  account  of  the  society,  and  not  paid  over  by  him  accord- 
ing to  the  society's  rules.  The  case  on  the  part  of  the  Petitioners  was  rested,  in  the 
first  instance,  on  the  167th  section  of  the  Bankrupt  Law  Consolidation  Act,  by  which 
it  is  enacted,  &c.  [His  Lordship  read  the  section,  set  out  ante,  p.  382.]  And  it  was 
further  argued  on  the  part  of  the  Petitioners,  that  if  they  were  not  entitled  to  the 
relief  prayed  by  the  petition,  under  the  provisions  of  the  Consolidation  Act,  they 
were  entitled  to  that  relief  under  the  combined  operation  of  the  4  &  5  Will.  4,  c.  40, 
s.  12,  the  Friendly  Societies  Amendment  Act,  and  the  6  &  7  Will.  4,  c.  32,  s.  4, 
[386]  the  Benefit  Building  Societies  Act,  the  12th  section  of  the  former  Act  pro- 
viding— [His  Lordship  read  the  section,  set  out  ante,  p.  380.]  And  the  4th  section 
of  the  latter  Act  enacting — [His  Lordship  read  the  section,  set  out  ante,  p.  381.] 
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I  am  of  opinion,  however,  that  the  Petitioners  are  not  entitled  under  any  of  these 
enactments  to  the  relief  which  they  ask.  The  167th  section  of  the  Consolidation  Act 
is  in  terms  conhned  to  societies  established  under  the  Acts  relating  to  friendly 
societie.s,  and  this  society  is  estahlished  not  under  any  of  those  Acts,  but  under  the 
Benefit  Building  Societies  Act.  The  Legislature,  when  it  passed  the  Consolidation 
Act,  must  be  presumed  to  have  had,  and  no  doubt  had,  under  its  view,  the  provisions 
both  of  the  Acts  relating  to  friendly  societies  and  of  those  relating  to  benefit 
building  societies.  It  has  thought  proper  to  limit  the  particular  relief  granted  by 
this  section  to  societies  of  the  former  description,  and  the  Courts  have  no  power  to 
extend  that  relief  to  other  societies. 

If,  therefore,  the  Petitioners  have  any  claim  to  this  relief,  their  right  must  be 
founded  upon  the  combined  operation  of  the  other  Acts ;  but  the  Consolidation  Act 
has,  by  the  1st  section,  repealed  not  only  the  particular  Acts  which  are  specified,  but 
all  other  Acts  and  parts  of  Acts  which  are  inconsistent  with  that  Act,  and  it  has  by 
its  other  provisions  appropriated  the  whole  estate  of  the  bankrupt  to  the  payment  of 
certain  descriptions  of  creditor.s,  who,  according  to  that  Act,  are  entitled  to  be  paid 
in  full,  and  subject  thereto  to  the  payment  of  the  other  creditors,  in  proportion  to 
their  respective  debts ;  and  it  would  clearly  be  inconsistent  with  these  provisions, 
that  payment  in  full  should  be  made  to  any  creditor  whose  debt  is  not  by  the  Act 
directed  to  be  so  paid.  I  [387]  am  of  opinion,  therefore,  that  the  4th  section  of  the 
6  &  7  Will.  4,  c.  32,  is  repealed  by  the  Consolidation  Act,  and  consequently  that  this 
petition  must  be  dismissed. 

The  learned  Commissioner  has  disposed  of  the  case  upon  other  grounds,  as  to 
which,  without  meaning  to  express  any  dissent  whatever,  I  do  not  think  it  necessary 
to  give  any  opinion,  but  the  Petitioners  have  come  here  asking  for  a  preference, 
to  which,  in  my  judgment,  they  are  not  entitled,  and  they  must  pay  the  costs  of 
the  petition. 


[387]  Bx  parte  Samuel  Hunt  and  S.ajuuel  Hunt  the  Younger.  In  the  Matter 
of  Thomas  Mackenna,  a  Bankrupt.  Before  the  Lords  Justices.  July  21,  1854. 
Before  the  Lord  Chancellor,     jlugust  5,  1854. 

The  scale  of  charges  of  an  agent,  employed  by  the  assignees  to  sell  the  bankrupt's 
stock  by  tender,  is  properly  settled  by  the  rule  adopted  by  the  Court  of  Bankruptcy 
in  London  at  an  intermediate  rate  between  that  applicable  to  a  sale  by  auction  and 
that  applicable  to  a  sale  by  valuation. 

It  is  not  incumbent  on  the  Appellate  Court  to  decide  such  a  question,  although  both 
parties  submit  to  its  jurisdiction. 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner  Skirrow,  confirming 
the  taxation  of  a  bill  of  costs  delivered  by  the  Appellants,  as  accountants  employed 
by  the  assignees  under  the  bankruptcy. 

The  charges  made  were,  "  for  selling  by  tender  the  bankrupt's  drapery  and  stock- 
in-trade,  shewing  the  same  when  on  view,  checking  off  and  delivering  the  same  to 
purchasers,  including  all  expenses  of  advertising,  travelling  and  hotel  expenses  at 
Belfast,  and  for  advertising,  negociating  and  completing  a  sale  of  the  shop,  fixtures, 
&c.,  which  realised  the  net  proceeds  of  £2087,  17s.  6d." 

The  amount  of  the  bill  of  costs  was  £82,  3s.  lid.,  [388]  which  was  made  up  on 
the  principle  of  a  sale  by  auction  as  follows : — 

£  s.     d. 

To  commission  on  £100  at  £10  per  cent.              .             .         10  0     0 

„                £900  at  £5       do.        .             .             .         45  0     0 

£1087,  17s.  6d.  at  2|do.         .             .         27  3  11 


£82     3  11 


On  taxation  by  the  registrar,  this  amount  had  been  reduced  to  £46,  6s.  lUd., 
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and  the  principle  adopted  by  the  registrar  was,  that  of  allowing  the  charges  as  on  a 
sale  by  valuation,  as  follows : — 

£  s.     d. 

To  commission  on  £100  at  £5  per  cent.    .             .             .  5  0     0 

„                £900  at  2i       do.         .             .             .  22  10     0 

„                £1087,  17s.  6d.  at  IJdo.          .             .  13  11  llj 


£41     1  lU 
Advertising  and  expenses      .  .  .  .550 


£46     6  \n 


The  Appellants  stated  that  the  trouble  and  expense  attendant  upon  a  sale  by 
tender  was  much  greater  than  upon  a  sale  by  valuation,  as  a  valuation  would  occupy 
but  a  few  days,  but  that  the  necessity  of  shewing  the  goods  previously  to  the 
tenders,  and  subsequently  re-checking  and  delivering  the  goods  to  the  purchasers, 
rendered  nearly  a  month's  residence  at  Belfast  necessary ;  that  they  had  caused 
inquiry  to  be  made  at  the  Court  of  Bankruptcy,  Basinghall  Street,  London,  to 
ascertain  the  allowance  made  by  that  Court  for  sale  of  stock-in-trade  by  tender,  and 
had  been  informed  that  [389]  the  allowance  made  by  that  Court  for  such  sale  by 
tender  was  upon  the  following  rate  or  scale : — 

When  sold  by  Tender — Drapery  Stock. 

Under  £400  .  .  .  .  .  £4  per  cent. 

Above  £400  to  £1000  .  .  .  .  3^      „ 

„      £1000  to  £2000  .  .  .  .  2i      „ 

„      £2000  to  £5000  .  .  .  .  2"      „ 

,,       £5000  and  upwards  .  .  .  .  If      ,, 

Mr.  Karslake  supported  the  petition. 

[The  Lord  Justice  Knight  Bruce  inquired  under  what  provision  the  Court  had 
jurisdiction  to  tax  such  a  bill  as  this?] 

The  83d  section  ofjthe  5  &  6  Vict.  c.  122,  provided  that  all  bills  of  charges,  fees 
and  disbui'sements  of  any  auctioneer,  appraiser,  broker,  valuer  or  accountant 
employed  by  any  assignee  under  any  fiat  for  business  done  under  such  employment 
should  be  settled  by  the  Court  acting  in  the  prosecution  of  the  fiat.  It  was  true 
that  this  clause  was  not  expressly  re-enacted,  but  the  12th  section  of  the  new  Act 
provided  "  that  the  Court,  in  the  exercise  of  its  primary  jurisdiction  by  virtue  of 
this  Act,  shall  have  superintendence  and  control  in  all  matters  of  bankruptcy,  and 
shall  hear,  determine  and  make  order  in  any  matter  of  bankruptcy  whatever,  so  far 
as  the  assignees  are  concerned,  relating  to  the  disposition  of  the  estate  and  effects  of 
the  bankrupt,  or  of  any  estate  or  effects  taken  under  the  bankruptcy,  and  claimed  by 
the  assignees  for  the  benefit  of  the  creditors,  or  relating  to  any  acts  done  or  sought 
to  be  done  by  the  assignees  in  their  character  of  assignees  by  virtue  or  under  colour 
of  the  bankruptcy,  and  also  in  any  matter  of  bankruptcy  whatever  as  between  the 
assignees  and  any  creditor  or  [390]  other  person  appearing  and  submitting  to  the 
jurisdiction  of  the  Court."  It  is  not  probable  that  by  this  Act  it  was  intended  to 
abridge  the  authority  of  the  Court  so  given  by  the  former  Act,  and  the  words  "other 
person "  are  sufficient  to  comprehend  these  Appellants.  [The  Lord  Justice 
Turner.  Do  they  not  mean  persons  similarly  situated  to  creditors,  that  is  to  say, 
having  claims  upon  the  bankrupt,  or  can  they  be  supposed  to  refer  to  all  persons 
employed  by  the  assignees?]  They  are,  I  submit,  large  enough  to  extend  at  all 
events  to  persons  employed,  as  these  Appellants  were.  [The  Lord  Justice  Kxkjht 
Bruce.  Would  not  such  a  construction  render  the  bill  of  a  carter,  employed  by 
the  assignees  to  remove  part  of  the  bankrupt's  goods,  subject  to  revision  in  this 
Court?]  The  Kespondents,  the  assignees,  are  moreover  desirous  of  having  the 
question  determined  by  your  Lordship.s,  and  submit  to  the  jurisdiction  of  this  Court 
as  they  did  to  that  of  the  Commissioner. 

Mr.  Little  appeared  for  the  assignees,  and  submitted  to  the  jurisdiction  of  the 
Court. 
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Their  Lordships  intimated  their  opinion  that  it  was  not  incumbent  upon  them 
to  assume  jurisdiction  in  the  matter,  hut  said  that  if  the  Appellants  desired  to  bring 
the  case  before  the  Lord  Chancellor,  their  Lordships  would  abstain  from  taking  any 
course  that  might  prevent  it. 

Mr.  Karslake  said  that  the  Appellants  wished  to  have  the  opportunity  of  sub- 
mitting the  case  to  the  Lord  Chancellor. 

Augnft  5.  On  this  daj'  Mr.  Karslake,  with  the  approbation  of  the  Lords  Justices, 
renewed  his  application  before  the  Lord  Chancellor. 

[391]  Mr.  Little,  for  the  assignees,  expressed  their  desire  to  be  governed  by  his 
Lordship's  opiiuon. 

The  Lord  Ch.^ncellok  said  that  as  the  assignees,  in  substance,  asked  the 
sanction  of  the  Court  to  the  payment  of  the  bill,  and  the  Appellants  consented  to  be 
bound  bj-  the  order  of  the  Court,  the  Court  had,  in  one  sense,  jurisdiction  over  the 
matter.  His  Lordship  then  expressed  his  opinion  that  the  scale  of  allowance  ought 
to  be  the  same  in  the  country  as  in  London.  The  most  troublesome  mode  of  selling 
was  by  auction,  and  for  this  the  largest  scale  of  remuneration  was  allowed.  The 
least  troublesome  mode  of  sale  was  by  valuation,  and  accordingly  the  lowest  scale  of 
charge  was  allowed  for  it. 

There  was  an  intermediate  course,  namely,  selling  by  tender,  and  this  it  had  been 
explained  was  considered  in  London  as  in  some  cases  useful.  In  point  of  trouble,  it 
was  intermediate  between  a  sale  by  auction  and  a  sale  by  valuation,  and  there  was 
an  intermediate  scale  of  charge  for  it  accordingly.  This  appeared  to  be  reasonable, 
and  his  Lordship  thought  the  allowance  ought  to  be  according  to  the  scale  adopted 
by  the  Court  of  Bankruptcy  in  London,  and  that  the  bills  in  this  case  must  be  settled 
on  that  plan.     The  costs  of  this  appeal  must  come  out  of  the  estate. 

[392]    Ex  parte  George  Birch  Taylor.      In  the  Matter  of  Tryphena  Taylor, 
a  Bankrupt.     Before  the  Lords  Justices.     Nov.  3,  1 854. 

Where  an  assignment  of  all  a  bankrupt's  property  required  for  his  trade,  as  a  security 
for  an  antecedent  debt,  has  taken  place  more  than  twelve  months  before  the 
petition  for  adjudication,  semhle,  that  it  is  material  for  the  assignees  to  shew,  for 
the  purpose  of  avoiding  the  deed,  that  there  still  exists  a  debt  which  existed  at 
the  time  of  the  execution  of  the  assignment. 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner  Balguy,  refusing  to 
make  the  usual  mortgagees'  order  upon  a  bill  of  sale  executed  by  the  bankrupt  in 
favour  of  the  Appellant. 

The  bankrupt  kept  an  inn  at  Derby,  called  the  "  Tiger."  The  bill  of  sale  was 
dated  the  27th  of  January  1851,  and  made  between  the  bankrupt  of  the  one  part, 
and  the  Appellant  of  the  other  part.  It  recited  that  the  bankrupt  was  indebted  to 
the  Appellant  in  X300  for  money  lent  and  advanced  by  the  Appellant  to  the  bankrupt, 
and  that,  being  unable  to  pay  the  same,  she  had  agreed  to  secure  the  repayment 
thereof,  with  interest,  unto  the  Appellant  by  such  mortgage  of  the  personal  estate 
and  effects  of  the  bankrupt  as  was  thereinafter  expressed.  Bj'  the  witnessing  part, 
the  bankrupt  assigned  to  the  Appellant,  his  executors,  administrators  and  assigns, 
all  and  singular  the  household  goods  and  furniture,  plate,  linen,  and  china,  and 
other  effects  in  and  upon  the  premises  called  "The  Tiger,"  and  also  all  and  every 
the  brewing  utensils,  ale,  porter,  wines,  spirits,  licences,  fixtures,  goodwill  and  the 
full  and  free  possession  thereof,  together  with  all  and  every  other  the  personal  estate 
and  effects  which  then  were,  or  which  at  any  time  during  the  continuance  of  the 
security  should  or  might  be,  upon  the  said  inn  and  premi.ses,  or  in  or  upon  any  other 
premises  which  the  bankrupt  should  or  might  occupy  during  the  continuance  of  the 
security,  with  power  immediately  upon  the  execution  of  the  deed,  or  at  any  time  or 
[393]  times  thereafter  to  enter  upon  the  premises,  and  to  hold  and  enjoy  the  same, 
and  at  his  or  their  will  and  pleasure  to  take  and  carry  away  the  said  household 
goods  and  furniture,  brewing  utensils,  goodwill,  licences,  and  all  other  the  chattels 
and  effects  as  aforesaid,  and  to  make  sale  of  the  same,  either  by  public  auction  or 
private  contract,  and  out  of  the  produce  thereof,  after  paying  all  expenses,  to  deduct 
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the  £300,  with  all  interest  that  might  be  due  thereon,  and  to  pay  the  residue  (if  any) 
to  the  bankrupt,  her  executors  or  administrators.  The  deed  contained  a  proviso 
making  it  void  on  payment  by  the  bankrupt,  her  executors  or  administrators,  to 
the  Appellant,  his  executors,  administrators  or  assigns,  of  i/300,  with  interest  at 
five  per  cent,  per  annum,  and  all  costs,  charges  and  expenses,  when  thereunto 
required,  previous  to  any  sale  of  any  of  the  efl'ects  thereby  assigned. 

On  the  17th  of  October  1853  the  Appellant,  under  the  provisions  of  the  deed, 
entered  into  possession. 

On  the  5th  of  November  1853  the  adjudication  took  place  upon  a  petition  filed 
on  the  5th  of  November. 

By  arrangement,  and  under  an  order  of  the  Commissioner,  it  was  ordered  that 
the  assignees  should  sell  and  dispose  of  the  goods  and  chattels  comprised  in  the  deed, 
and  that  the  official  assignee  should  receive  the  produce  thereof  and  hold  the  .same  as 
a  stakeholder  until  the  question  of  title  should  be  decided  between  the  assignees  and 
the  Appellant. 

On  a  petition  of  the  Appellant,  seeking  an  order  in  the  nature  of  the  usual  mort- 
gagees' order,  the  Commissioner  decided  in  favour  of  the  assignees,  and  the  mortgagee 
appealed. 

[394]  Mr.  Daniel  and  Mr.  Honeyman,  in  support  of  the  appeal.  The  question  of 
reputed  ownership  does  not  arise  here  ;  the  goods  were  removed  from  the  order  and 
disposition  of  the  bankrupt  before  the  act  of  bankruptcy  on  which  the  adjudication 
proceeded,  and  which  was  the  filing  of  a  declaration  of  insolvency  on  the  same  day 
on  which  the  petition  for  adjudication  was  filed.  The  title,  therefore,  depends  on  the 
validit}^  of  the  deed,  and  of  that  there  can  be  no  question,  except  upon  the  ground 
that  it  was  an  act  of  bankruptcy.  Now,  in  the  first  place,  there  is  nothing  to  shew 
that  the  deed  comprised  substantially  all  the  bankrupt's  property.  [The  Lord 
Justice  Kni(;ht  Bkvce.  How  could  she  have  served  a  dinner,  or  given  a  traveller 
refreshment  if  the  mortgagee  had  exercised  his  rights  under  the  deed  ?]  It  is,  how- 
ever, unnecessary  to  discuss  this  question,  for  much  more  than  twelve  months  elapsed 
between  the  execution  of  the  bill  of  sale  and  the  petition  for  adjudication.  The  deed 
cannot,  therefore,  be  treated  under  this  adjudication  as  an  act  of  bankruptcy,  and 
must  consequently  be  considered  valid. 

They  referred  to  Sims  v.  Simjison  (1  Bing.  N.  C.  306). 

Mr.  Swanston,  for  the  assignees.  Although  not  an  act  of  bankruptcy  for  the 
purpose  of  supporting  an  adjudication,  the  execution  of  the  deed  may  be  an  act  of 
bankruptcy  for  the  purpose  of  rendering  that  deed  a  fraud  on  the  creditors,  and  as 
such  void.  I  do  not  found  the  title  of  the  assignees  on  the  principle  of  relation. 
Assuming  that  their  right  accrued  on  the  filing  of  the  petition  for  adjudication,  they 
are  nevertheless  entitled  to  set  aside  the  deed  as  fraudulent. 

[395]  [The  Lord  Ju.stice  Knight  Bruce.  Can  you  set  it  aside  on  that  ground 
without  shewing  that  there  is  a  creditor  entitled  to  prove  under  the  adjudication,  to 
whom  the  bankrupt  was  indebted  at  the  time  of  the  execution  of  the  deed  ?  In  Ex 
parte  Bailey  (3  De  G.  Mac.  it  Gor.  534)  did  I  found  my  judgment  on  the  question 
whether  the  deed  was  an  act  of  bankruptcy  or  not*?] 

It  has  never  been  held  necessary  to  shew  that  a  debt  existing  at  the  time  has 
continued  in  existence  till  the  bankruptcy.  An  intention  to  defeat  creditors 
generally  is  sufficient  to  invalidate  a  deed. 

Their  Lordship.s  intimated  that  it  might  be  material  to  shew  the  continued 
existence  of  a  debt  due  at  the  time  of  execution  of  the  deed. 

On  the  application  of  the  assignees,  the  case  stood  over  for  that  purpose,  and  has 
not,  it  is  believed,  been  since  mentioned. 

[396]    Ex  parte  Ephraim  Watson.     In  the  Matter  of  Ephraim  Watson, 
a  Bankrupt.     Before  the  Lords  Justices.     Nov.  3,  1854. 

Where  the  petitioning  creditor  had,  before  petitioning  for  adjudication,  arrested  the 
bankrupt  for  the  petitioning  creditor's  debt,  and  detained  him  in  custody  till  he 
was  discharged  on  his  petition  to  the  Insolvent  Debtors  Court,  the  Court  of  Appeal 
refused  to  annul  the  adjudication  on  that  ground,  until  its  validity  had  been  tried 
at  law. 
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This  was  the  petition  of  the  bankrupt  to  annul  the  adjudication,  on  the  ground 
that  the  petitioning  creditor  had  taken  him  in  execution  and  kept  him  in  prison  till 
he  was  discharged  under  the  Act  for  Kelief  of  Insolvent  Debtors. 

The  petition  stated,  that  in  November  1853,  Mr.  Isaac  Humphrey,  one  of  the 
Respondents,  commenced  an  action  against  the  Appellant  in  the  Court  of  Exchequer, 
to  recover  damages  in  respect  of  the  removal  of  a  stack  of  straw,  and  obtained  a 
verdict  for  £14  damages,  and  the  costs  of  the  action,  which  were  afterwards  taxed  at 
the  s\im  of  £81,  Is.  8d. ;  that  on  the  '>th  of  May  18.')4  the  Appellant  was  arrested  on 
a  writ  of  rajiias  for  £9.5,  Is.  8d.,  at  the  suit  of  Mr  Humphrey,  and  committed  to 
prison,  where  he  remained  at  the  suit  of  Mr.  Humphrey  for  the  above  debt  until 
di.scharged  as  thereinafter  mentioned;  that  on  the  1 3th  of  May  1854  the  Appellant 
filed  his  petition  in  the  Court  for  the  Kelief  of  Insolvent  Debtors,  praying  for  relief, 
and  in  his  schedule,  among  the  names  of  his  other  creditors,  inserted  the  name  and 
address,  and  also  the  debt  due  from  the  Appellant  to  Mr.  Humphrey ;  that  the 
petition  came  on  for  hearing  on  the  26th  of  June  1854,  when  the  Respondent  Mr. 
Humphrey  appeared  and  opposed  the  discharge  of  the  Appellant,  but  that,  after  hearing 
Mr.  Humphrey  and  his  attorney,  the  Court  declared  the  Appellant  to  be  entitled  to 
his  discharge,  and  the  Appellant  was  discharged  ;  that  on  the  14th  of  July  18-54 
Mr.  Humphrey  presented  [397]  a  petition  to  the  Court  of  Bankruptcy,  praying  for 
adjudication  of  bankruptcy  against  the  Appellant,  and  that  on  the  14th  of  July  1854 
the  Appellant  was  thereinider  adjudicated  a  bankrupt,  and  Mr.  Humphrey  was 
appointed  creditors'  assignee. 

Mr.  Flather,  in  support  of  the  petition,  cited  Cohen  v.  Cunningham  (8  T.  R.  123). 

Mr.  W.  M.  James,  for  the  Respondents,  the  assignees.  Where  the  debtor  has 
been  discharged  under  the  Insolvent  Debtors  Acts,  the  execution  has  never  been  held 
a  satisfaction  of  the  debt.  It  is  true  that  if  a  creditor  has  the  debtor  in  e.xecution, 
he  must  discharge  the  debtor  before  proving.  But  how  could  he  prove  if  an  exe- 
cution from  which  the  debtor  was  discharged  operated  as  a  complete  satisfaction  ? 

He  referred  to  Xadin  v.  Battie  (5  East,  147);  Baker  v.  Ridgwai/  (2  Bingh.  41); 
Merchant  v.  Frankis  (3  Q.  B.  1). 

Mr.  Flather,  in  reply. 

The  Lord  Justice  Knight  Bruce.  It  is  not  ex  dehito  justitice  to  annul  an 
adjudication  even  when  plainly  bad  in  law.  In  the  circumstances  of  this  case, 
without  giving  an  opinion  on  the  question  of  law,  we  think  that  the  petition 
should  stand  over,  with  liberty  to  the  Petitioner  to  bring  such  action  as  he  may  be 
advised. 

Ordered  accordingly. 

[398]     Ex  7w//«    Nicholas   Ford.      In    the    Matter    of    Christopher    S.^muel 
Flood  and  H.\rry  Buckland  Lott,   Bankrupts.     Before  the  Lords  Justices. 

Dec.  8,  1854. 

The  sale  of  the  bankrupt's  estate  is  a  matter  peculiarly  within  the  discretion  of 
the  Commissioner,  with  which  the  Court  of  Appeal  will  not  interfere  upon  a  mere 
doubt. 

Semhle,  that  the  limitation  of  the  time  for  appealing  is  not  confined  to  decisions  on 
adverse  claims,  but  extends  to  administrative  orders  or  directions. 

This  was  a  petition  of  one  of  the  trade  assignees,  seeking  to  set  aside  a  sale  of 
part  of  the  bankrupt's  estate  which  had  been  made  by  the  other  assignees,  with  the 
approbation  of  the  Commissioner. 

The  bankrupts  were  bankers  at  Honiton,  and  the  following  was  the  substance  of 
the  petition,  and  of  the  affidavit  in  support  of  it. 

Part  of  the  bankrupt's  estate  consisted  of  a  debt  of  £6637,  1 4s.  8d.,  the  payment 
of  which  was  secured  to  the  bankrupts  by  a  second  mortgage  of  some  estates  at 
Branscombe.  In  May  1853  a  Mr.  Lott,  who  had  been  a  confidential  clerk  of  the 
bankrupts,  contracted  'with  the  official  assignee  for  the  purchase  of  the  debt  for 
£750,  subject  to  the  approval  of  the  Court  and  of  the  creditors'  assignees.  The 
assignees,  however  declined  to  give  such  approval.     In  February  1854  a  Mr.  Tucker 
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made  an  offer  of  £1000  for  the  debt,  whereupon  at  a  meeting  held  in  the  hankruptcy 
before  the  Commissioner,  Mr.  Lott  also  ottered  the  same  sum.  Mr.  Tucker  then 
suggested  that  the  debt  should  be  ottered  for  sale  by  auction,  but  the  Commissioner 
recommended  that  the  otter  of  Mr.  Lott  should  bo  accepted.  On  the  i~ith  of  March 
Mr.  Lott  ottered  £1050  and  Mr.  Tucker  £1070.  On  the  14th  of  March  1850  another 
meeting  was  held  before  the  Commi.ssioner,  who  ordered  the  assignees  to  sell  the  debt 
for  £1050  to  Mr.  Lott.  The  Appellant  there-[399]-upon  declined  to  concur  in  the 
sale,  and  alleged  as  the  reason  of  his  refusal  that  Mr.  Tucker  had  ottered,  and  was 
willing  to  pay,  £1070,  and  that  no  suggestion  was  made  by  anyone  that  Mr.  Tucker 
would  not  be  able  to  complete  the  purchase.  On  the  19th  of  April  1854  the  Commis- 
sioner signed  in  writing  his  order  whereby,  after  reciting  that  on  the  8th  of  March  then 
last  the  Commissioner  had  ordered  the  debts  to  be  sold,  and  that  on  that  19th  of  April 
the  official  assignee  had  represented  that  Mr.  Lott  had  off'ered  £1050,  and  that  the 
official  assignee  and  James  Basleigh,  one  of  the  creditors'  assignees,  were  willing  to 
accept  such  ofifer,  and  that  it  appeared  to  the  Commissioner  that  the  offer  was 
advantageous,  and  ought  to  be  accepted,  it  was  ordered  that  the  assignees  of  the 
estate  and  effects  of  the  bankrupts  should  accept  the  otter,  and  that  upon  payment 
of  the  sum  of  £1050  to  the  official  assignee,  the  assignees  should  assign  the  debt  to 
Mr.  Lott. 

The  petition  and  affidavit  further  stated,  that  on  the  28th  of  April  1854  Mr. 
Tucker  offered  to  the  assignees  £1200  for  the  purchase  of  the  debt,  and  that  at  that 
time  Mr.  Lott  had  made  default  in  payment  of  the  price  agreed  to  be  paid  bj'  him, 
and  that  he  did  not  in  fact  pay  his  purchase-money  till  the  30th  of  August  following. 
A  summons  was  issued  against  the  Appellant,  dated  the  27th  of  August  1854,  to 
appear  before  the  Commissioner  on  the  30th  of  that  month,  and  shew  cause  why  the 
Appellant  should  not  obey  the  order  of  the  19th  of  April.  The  Appellant  declined 
to  execute  the  assignment  to  Mr.  Lott,  alleging  that  the  price  paid  by  Mr.  Lott  was 
not  sufficient.  The  Commissioner  thereupon  required  the  assignees  to  execute  the 
deed,  and  the  Appellant  still  declined  to  execute  it.  The  Commissioner  then  signed 
a  warrant  for  the  Appellant's  committal,  whereupon  the  [400]  Appellant,  protesting 
against  the  legality  of  the  warrant,  executed  the  deed  to  avoid  imprisonment. 

The  prayer  of  the  petition  was,  that  the  order  of  the  19th  of  April  1854,  and 
the  warrant,  might  be  set  aside,  and  that  the  official  assignee  might  be  ordered  to 
repay  the  sum  of  £1050  to  Mr.  Lott,  and  that  the  deed  of  assignment  made  to  Mr. 
Lott  might  be  set  aside,  and  declared  null  and  void,  and  that  the  same  might  be 
delivered  up  to  the  Appellant  or  to  the  bankrupt's  assignees  to  be  cancelled,  and 
that  the  mortgage  debt  and  securities  for  the  same  might  be  sold  by  public  auction  to 
the  highest  bidder. 

Mr.  Swanston  and  Mr.  Shapter  were  for  the  Petitioner. 

Mr.  "W.  M.  James,  for  the  other  assignees,  objected  that  the  time  for  appealing 
had  expired  before  the  petition  was  filed. 

Mr.  Swanston  and  Mr.  Shapter,  for  the  Petitioner.  This  is  not  an  appeal  from 
a  decision  or  order  within  the  meaning  of  the  portion  of  the  twelfth  section,  limiting 
the  time  for  an  appeal.  The  clause  provides  that  the  Court  shall  hear  and  determine 
and  make  order  in  any  matter  of  bankruptcy  whatever,  i^cc,  and  provides  that  if  no 
appeal  shall  be  entered  within  twenty-one  days  from  the  date  of  any  decision  or 
order  of  the  Court,  such  decision  or  order  shall  be  final.  These  words  obviouslj' 
mean  an  order  following  a  decision  on  adverse  claims,  and  not  a  mere  administrative 
direction.  Decision  implies  a  contest.  It  would  be  very  unjust  if  it  were  otherwise, 
for  administrative  directions  are  frequently  given  on  ex,  parte  applications,  and  the 
party  complaining  of  them  may  not  (as  was  the  case  here)  have  been  present  when 
[401]  the  objectionable  order  was  made,  and  may  not  hear  of  it  within  the  twenty- 
one  days.  With  respect  to  the  merits,  no  good  reason  was  or  can  be  given  for  prefer- 
ring the  less  advantageous  offer. 

Mr.  W.  M.  James,  for  the  other  assignees,  was  stopped  by  the  Court. 

The  Lord  Justice  Knii;ht  Bruce.  This  petition  is  not  merely  frivolous  and 
absurd,  it  is  vexatious  and  oppressive.  The  sale  of  the  bankrupt's  property  is  a 
matter  peculiarly  within  the  discretion  of  the  Commissioner  who  has  the  duty  of 
superintending  the  conduct  of  the  assignees  in  it.  My  impression  is,  that  the 
Commissioner  in  this  case  rightly  exercised  the  discretion  reposed  in  him  by  accepting 
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the  price  offered  by  Mr.  Lott ;  but  had  I  doubted  on  this  point,  I  should  not  have 
thought  it  right  to  interfere  with  the  discretion  of  the  Commissioner  as  to  such  a 
point,  on  a  mere  doubt,  especially  when  a  sum  exceeding  £1000  has  been  paid  for  a 
questionable  doubtful  debt,  which  is  not  alleged  to  be  worth  more  than  £1200,  and 
when  the  application  is,  that  a  sum  of  £1050  which  has  been  paid,  may  be  returned 
for  the  chance  of  obtaining  £150  more,  which  may  never  be  obtained.  With  respect 
to  the  warrant  of  commitment,  I  do  not  think  it  necessary  to  give  any  opinion 
whether  it  was  regular  or  not,  for  no  inconvenience  has  been  sustained  by  reason  of 
it,  nor  can  any  now  be  sustained,  since  the  Appellant  has  wisely  done  the  act  of  which 
it  was  intended  to  enforce  the  performance.  Therefore,  independently  of  the 
q\iestion  of  time,  as  to  which  I  give  no  opinion,  the  petition  must,  I  think,  be 
dismissed  with  costs. 

The  Lord  Justice  Turner.  The  plain  meaning  of  this  petition  is,  that  the 
Peti-[402]-tioner  is  setting  up  his  judgment  against  that  of  his  co-assignee.s,  and  (what 
is  more  important)  that  of  the  Commissioner.  I  see  no  ground  for  thinking  that  the 
Commissioner  has  miscarried  in  the  e.\:ercise  of  his  discretion.  It  is  unnecessary, 
therefore,  to  give  an  opinion  on  the  question,  whether  the  Petitioner  is  not  concluded 
by  the  time  which  has  elapsed  since  the  order  complained  of  was  made.  On  this 
point  it  has  been  argued,  that  an  order  within  the  provision  as  to  appealing  must  be 
one  consequent  on  a  decision  respecting  adverse  claims,  and  not  an  order  made  for 
the  administration  of  the  estate  only;  but  the  14th  section  of  the  Act,  providing 
that  all  appeals  from  decisions  or  orders  of  the  Commissioner  shall  be  brought  on  by 
petition,  motion  or  special  ca.se,  is  perfectly  general,  and  indeed,  according  to  the  best 
judgment  which  I  can  form,  this  case  comes  strictly  within  the  letter  of  the  12th 
section  itself. 

Appeal  dismissed  with  costs. 

[403]  Kj'  parte  Barclay  and  Others.  In  the  matter  of  Samuel  Gawan,  a  Bank- 
rupt. Before  the  Lord  Chancellor  Lord  Cranworth  and  the  Lords  Justices. 
Nov.  12,  14,  23,  1855. 

[S.  C.  1  Jur.  (N.  S.),  1145.      See  Boyd  v.  Shorrod;  1867,  L.  R.  5.  Eq.  78;  Ex  parte 
DarjUsh,  1873,  L.  R.  8.  Ch.  1077  (n.).] 

A.  B.  a  publican  being  indebted  to  C.  D.  deposited  with  him  the  lease  of  a  public- 
house  and  other  houses  accompanied  by  a  memorandum  expressly  constituting  C. 
D.  equitable  mortgagee  of  the  leasehold  premises  and  of  the  fixtures  to  the  premises 
belonging  :  A.  B.  remained  in  possession  of  the  premises  and  became  bankrupt. 
Held,  reversing  the  decision  of  the  Commissioner  in  Bankruptcy,  that  the  fixtures, 
consisting  of  ordinary  house  fixtures  and  trade  fixtures,  were  not  in  the  order  and 
disposition  of  the  bankrupt  within  the  125th  section  of  the  Bankrupt  Law  Consoli- 
dation Act,  1 849,  but  belonged  to  the  mortgagee. 

By  the  word  "  fixtures,"  the  Court  understood  such  things  as  are  ordinarily  affixed 
to  the  freehold  for  the  convenience  of  the  occupier  and  which  might  be  removed 
without  material  injury  to  the  freehold  and  the  removal  of  which  by  a  tenant 
would  not  give  a  ground  of  action  to  the  landlord.  The  authorities  on  the 
subject  reviewed. 

Practice  as  to  costs  of  equitable  mortgagee's  petition  for  sale. 

This  was  a  petition  in  bankruptcy,  presented  by  Messrs.  Barclay  Perkins  &  Co., 
brewers,  appealing  against  a  decision  of  Mr.  Commissioner  Fane  :  the  following  were 
the  facts  of  the  case. 

The  bankrupt,  Samuel  Gawan  of  the  Crown  public-house  Kent  Street  Southwark 
in  the  county  of  Surrey,  licensed  victualler,  being  indebted  to  the  Petitioners, 
depo.sited  with  them  on  the  10th  April  1854,  as  a  security,  the  lease  of  the  Crown 
public-house  and  other  premises  dated  the  12th  February  1851,  accompanied  by  a 
memorandum  dated  the  10th  April  1854  and  signed  by  the  bankrupt  by  which  he 
acknowledged  that  the  deposit  had  lieen  made  to  the  intent  that  the  Petitioners 
might  become  and  remain   equitable  mortgagees  of   the  lease  and  of  the  premises 
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thereby  demised,  and  of  the  fixtures  and  appurtenances  to  the  premises  belonging, 
and  of  the  goodwill  of  the  business  carried  on  at  the  Crown  aforesaid,  for  securing 
to  them  the  repayment  of  the  sum  then  due  and  such  other  sums  as  should  l)ecome 
due  not  exceeding  with  the  debt  the  sum  of  £2000  :  and  the  ))ankrupt  thereby 
declared  that  the  lease  or  the  pre-[404]-mises  thereby  demised  or  the  goodwill  of  the 
business  should  not  be  redeemed  or  redeemable  by  him  his  executors  administrators 
or  assigns  until  the  whole  of  the  sums  and  interest  thereby  intended  to  l)o  secured 
should  l)e  fully  paid  off  and  satisfied  ;  and  that  he  did  thereljy  undertake  and  agree 
on  demand  and  at  his  own  costs  to  execute  unto  the  Petitioners  or  the  survivors  or 
survivor  of  them  a  mortgage  by  demise  or  otherwise  of  the  premises  with  power 
of  sale  for  the  purposes  aforesaid. 

S.  Gawan  became  bankrupt,  and  at  the  time  of  his  bankruptcy  there  was  due  to 
the  Petitioners  £1.590,  18s.  2d.,  and  no  mortgage  of  the  premises  had  then  been 
executed.  Mes.srs.  Barclay  &  Co.  thereupon  presented  a  petition  to  the  Commissioner 
in  Bankruptcy,  praying  that  it  might  be  declared  that  the  Petitioners  were  entitled 
to  a  lien  upon  the  lease  of  the  12th  February  1841  and  upon  the  premises  thereby 
demised,  and  upon  all  the  fixtures  and  articles  in  the  nature  of  fixtures  then  being 
on  the  premises  demised  or  thereunto  belonging,  and  that  an  account  might  Ije  taken 
of  what  was  due  in  respect  of  the  deposit,  and  that  the  lease  of  the  12th  February 
1841  and  the  premises  thereby  demised,  and  all  the  fixtures  and  articles  in  the  nature 
of  fixtures  then  being  on  the  premises  demised  or  thereunto  belonging,  might  be 
ordered  to  be  sold,  and  that  the  assignees  of  the  bankrupt  and  all  other  necessary 
parties  might  be  ordered  to  join  in  and  execute  all  neces.sary  acts  and  deeds  for 
effectuating  the  sale,  and  that  the  money  arising  from  the  sale,  after  payment  of  the 
costs  attending  the  same  and  of  the  application,  might  be  applied  in  or  towards 
satisfaction  of  what,  upon  taking  the  account,  should  be  found  due  to  the  Petitioners, 
and  that  the  Petitioners  might  be  at  liberty  to  prove  so  much  of  what  should  be 
found  due  [405]  to  them  upon  the  account  as  should  not  be  satisfied  by  the  proceeds 
of  the  sale,  and  that  the  Petitioners  might  be  permitted  to  bid  at  the  sale. 

The  petition  came  on  before  Mr.  Commissioner  Fane  on  the  5th  September  1855, 
when  the  learned  Commissioner  made  an  order  declaring  that  Messrs.  Barclay  were 
equitable  mortgagees  of  the  leasehold  messuages  and  premises,  and  finding  that  there 
was  due  to  them  in  respect  of  their  security  the  sum  of  £1590,  18s.  2d.,  and  direct- 
ing that  the  leasehold  premises,  with  all  the  fixtures  and  articles  in  the  nature  of 
fixtures  thereon,  should  be  sold,  and  that  the  monies  arising  by  the  sale  of  the  lease- 
hold messuages  and  premises  should  be  applied,  after  deducting  certain  payments  for 
costs,  &c.,  in  payment  of  the  mortgage  debt,  and  that  the  surplus  (if  any)  arising 
from  the  sale  of  the  leasehold  messuages,  and  the  proceeds  of  the  fixtures,  should  be 
paid  over  to  the  assignees. 

Messrs.  Barclay  appealed  from  so  much  of  the  order  as  directed  the  proceeds  of 
the  fixtures  to  be  paid  over  to  the  assignees,  and  asked  that  the  said  proceeds  might 
be  declared  to  be  liable,  together  with  the  proceeds  of  the  leasehold  premises,  to  the 
payment  of  what  was  due  to  them. 

The  fixtures  in  question'consisted  of  two  descriptions,  first,  house  fixtures  to  the 
value  of  £26,  and,  secondly,  trade  fixtures  in  upon  and  above  the  public-house  to  the 
value  of  £90. 

The  case  came  on  in  the  first  instance  on  the  10th  November  1855,  before  the 
Lords  Justices,  but  at  the  suggestion  of  their  Lordships,  and  with  the  sanction  of  the 
Lord  Chancellor,  it  was  directed  to  be  argued  before  the  full  Court  of  Appeal  by  one 
counsel  on  each  side. 

Mr.  Bilton,  with  whom  was  Mr.  Hoffman,  for  the  assignees,  supported  the 
judgment  of  the  Commissioner.  [406]  He  argued  that  the  case  must  be  determined 
by  authority,  and  that  though  there  was  some  difference  between  the  vai-ious 
decisions  which  had  taken  place  on  the  point,  the  balance  of  authority  was  in  favour 
of  the  view  taken  by  the  learned  Commissioner,  which  had  the  sanction  of  Mr.  Com- 
missioner Fonblanque  and  Mr.  Commissioner  Goulburn.  He  cited  Lingham  \.  Biggs 
(1  Bos.  &  Pul.  82),  Ellison  v.  JFi/Ue  (1  Bos.  i\;  Pul.  83,  n.).  Ex  jiarte  Bei/nal  (2  Mont. 
D.  &  De  Gex,  443),  HeUaiceU  v.  Eashvood  (6  Exch.  Kep.  295) ;  and  expressly  relied  on 
the  judgment  of  Lord  Lyndhurst  in  Trappes  v.  Harter  (2  Cromp.  &  M.  153) :  he  also 
cited  Re  JFood  before  Mr.  Commissioner  Fonblanque  (1   Bankruptcy  and  Lisolvency 
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Kepoits,  70,  II.)  in  whose  judgment  in  which  Mr.  Commissioner  Goulburn  concurred, 
and  E.r  parte  Laiigtm  helore  Mr.  Commissioner  Fane  (1  Bankruptcy  and  Insolvency 
Reports,  241). 

Mr.  Malins,  with  whom  was  Mr.  Elderton,  for  the  Appellants. 

He  sulnnitted  that  an  examination  of  the  authorities  at  common  law,  in  equity, 
and  in  bankruptcy,  would  shew  that  the  point  now  raised  was  settled,  and  had  so 
been  for  a  long  time ;  and  that  the  Commissioners  ought  to  have  treated  it  as  a 
matter  no  longer  open  to  question.  He  then  referred  to  the  following  cases  decided 
at  common  law ;  Horn  v.  Baker  (9  East,  215),  Colegraoe  v.  Dias  Santos  (2  B.  &  C.  76), 
Lyde  V.  Fiussell  (1  B.  &  Ad.  394),  Clark  v.  Croumshaw  (3  B.  &  Ad.  804),  Coombs  v. 
Beaumont  (5  B.  &  Ad.  72),  Hare  v.  Hmton  (5  B.  &  Ad.  715),  Trapjies  v.  Harter  (2 
Cromp.  &  M.  153),  Boiidell  v.  M'Michael  (1  C.  M.  &  R.  177),  Lmgstaff  \ .  Meagoe  (2  A. 
&  E.  167),  Hitchman  v."  Walton  (4  M.  &  W.  409),  Hellawell  v.  Ead-\4Sn\ioood  (6  Exch. 
Rep.  295) ;  and  remarked  that  of  these  Boydell  v.  M'Michael  was  exactly  the  present 
case,  and  that  Hellawell  v.  Eadivood  had  no  bearing  on  the  question,  not  being  a  case 
of  order  and  disposition,  but  of  what  goods  might  be  distrained  for  rent.  He  then 
cited  and  commented  on  the  following  cases  in  equity  and  bankruptcy ;  Rufford  v. 
Bishop  (5  Russ.  346),  Huhbard  v.  Bagshaw  (4  Sim.  326),  Ex  parte  Austin  (1  D.  &  Ch. 
207),  Ex  parte  Lotjd  (3  D.  &.  Ch.  765),  Ex  parte  JFilson-  (2  Mont.  &  A.  61),  Ex  parte 
Belclm;{l)  Ex  parte  Broadwood  (1  Mont.  D.  &  De  Gex,  631),  Ex  parte  Eeynal  (2  Mont. 
D.  &  De  Gex,  443),  Ex  parte  Bentley  (2  Mont.  D.  &  De  Gex,  591),  Ex  parte  Cotton 
(2  Mont.  D.  &  De  Gex,  725),  Ex  jtarte  Tagart  (1  De  Gex,  531),  Ex  parte  Sijkes  ;  (2)  and 
remarked  that  the  only  authority  which  could  aid  the  Respondents  was  Ex  parte 
Austin,  which  was  not  in  fact  a  decision,  but  merely  the  expression  of  opinion  by  Sir 
George  Rose,  which  opinion  it  was  submitted  was  quite  overruled  by  subsequent 
decisions. 

[408]  [The  Lord  Justice  Knight  Bruce,  in  the  course  of  Mr.  Malins's  argu- 
ment, referred  to  fFilde  v.  Waters  (19  Jur.  1021),  and  Bishop  v.  Elliott  (19  Jur. 
962).] 

Mr.  Bilton  replied. 

Nov.  23.  The  Lord  Chancellor.  This  was  an  appeal  against  a  decision  of  one 
of  the  Commissioners  in  Bankruptcy,  dismissing  the  petition  of  Messrs.  Barclay  the 
brewers,  who  claimed  to  have  a  charge  upon  the  fixtures  in  certain  houses  which  had 
been  mortgaged  to  them. 

The  bankrupt,  a  publican,  was  the  occupier  of  a  public-house,  and  had  a  leasehold 
interest  in  that  and  four  other  houses ;  in  the  public-house  and  the  other  houses  there 
were  what  are  ordinarily  termed  fixtures,  that  is,  articles  which  are  fixed  to  a 
dwelling-house  for  the  convenience  of  the  occupier,  and  which  probably  as  between 
heir  and  executor  would  pass  to  the  heir,  unless  they  were  fixtures  to  which  the 
modern  doctrine  would  apply  that  the  tenant  might  remove  them  during  the  term. 
The  Petitioners,  being  mortgagees  of  the  houses,  contend  that  they  were  mortgagees 
of  the  fixtures  also,  and  consequently  that  they  were  entitled  to  the  produce  of  the 
whole  including  the  fixtures.  On  the  other  hand  the  Commissioner  held  that  the 
fixtures,  the  bankrupt  being  in  possession  of  the  house  he  had  mortgaged,  must  be 
considered  as  the  goods  of  another  in  the  order  and  disposition  of  the  bankrupt  as 
the  reputed  owner,  and  that  therefore  the  produce  of  those  fixtures  was  to  go  to  the 
general  creditors,  and  [409]  not  to  the  Messrs.  Barclay  the  Petitioners ;  and  from 
that  decision  the  present  appeal  was  presented. 

The  question  arises  under  the  hundred  and  twenty-fifth  clause  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  there  not  having  been  an  exactly  similar  provision  with 
reference  to  all  that  is  in  question  in  this  case  in  the  preceding  Acts.  This  section 
enacts,  "That  if  any  bankrupt  at  the  time  he  becomes  bankrupt  shall  by  the  consent 
and  permission  of  the  true  owner  thereof,  have  in  his  possession,  order  or  disposition 
any  goods  or  chattels  whereof  he  was  reputed  owner,  or  whereof  he  had  taken  upon 
him  the  sale,  alteration  or  disposition  as  owner,  the  Court  shall  have  power  to  order 
the  same  to  be  sold  and  disposed  of  for  the  benefit  of  the  creditors  under  the  bank- 
ruptcy :"  and  then  follow  certain  provisoes  which  do  not  apply  to  the  case.  Under 
the  former  Acts  the  enactment  was,  not  that  the  Court  should  have  power  to  order 
the  goods  to  be  sold,  but  that  they  should  pass  at  once  to  the  assignees,  but  it  was 
the  same  as  to  what  constituted  goods  in  the  order  and  disposition  of  the  bankrupt. 
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The  object  of  the  clause  clearly  was  to  prevent  persons  from  enaWing  traders  to 
obtain  credit  from  an  appearance  of  wealth  which  was  not  real.  This  has  been  often 
alluded  to,  and  the  cases  are  very  clearly  stated  by  Lord  Kedesdale  in  Joi/  v.  Civiiphdl 
( 1  Sch.  iV-  Lef.  336),  which  is  quoted  in  Mr.  Shelford's  very  valuable  little  book,  On 
the  Law  of  Bankruptcy,  page  173.  Lord  Kedesdalo  says,  "That  clause  refers  to 
chattels  in  the  possession  of  the  bankrupt,  'in  his  order  and  disposition  with  consent 
of  the  true  owner,'  that  means  where  the  possession,  order  and  disposition  is  in  a 
person  who  is  not  the  owner,  to  whom  they  do  not  properly  belong,  and  who  ought 
not  to  have  them,  but  whom  the  owner  permits  unconscientiously,  as  the  Act 
supposes,  to  have  such  [410]  order  and  disposition."  The  clause  therefore  does  not 
apply  to  cases  where  the  possession  is  in  the  ordinary  course  of  business,  and  where 
it  cannot  reasonably  induce  persons  to  give  credit.  On  this  principle  was  decided 
the  recent  case  of  Ultifjiehl  v.  Brwinl  (16  M.  &  W.  28:2),  where  the  Court  held  that 
liooks  left  in  the  hands  of  a  bookseller,  to  be  sold  by  him  in  the  ordinary  course  of 
trade,  did  not  pass  to  his  assignees,  it  being  notorious  that  books  are  left  with 
])ubli.shers  or  others  in  large  quantities,  to  be  sold  on  account  of  the  person  who 
leaves  them.  The  same  principle  is  laid  down  in  Mace  v.  C'adell  (Cooper,  232), 
decided  by  Lord  Mansfield.  Here  the  question  is  as  to  fixtures,  trade  fixtures,  and 
what  I  may  call  domestic  fixtures,  and  I  wish  to  state  that  by  "fixtures"  we,  for  the 
Lords  Justices  and  myself  take  the  same  view  of  the  case,  understand  such  things  as 
are  ordinarily  affixed  to  the  freehold  for  the  convenience  of  the  occupier,  and  which 
may  be  removed  without  material  injury  to  the  freehold,  such  will  be  machinery, 
using  a  generic  term,  and,  in  houses,  grate.s,  cupboards  and  other  like  things. 

The  law  has  from  early  times  held,  that  in  many  cases  such  things,  when  put  or 
fixed  by  the  tenant,  may  on  certain  conditions  be  removed  by  him  without  giving 
any  ground  of  complaint  to  the  landlord  ;  and  we  will  assume  that  to  be  the  case  as 
to  the  fixtures  now  in  dispute.  Of  course,  if  the.se  were  not  fixtures  coming  under 
that  description,  all  question  would  be  at  an  end,  and  we  assume,  for  the  purpose  of 
this  argument,  that  these  are  fixtures  which  might  be  removed  by  the  tenant  without 
giving  any  ground  of  action  to  the  landlord.  Still,  .so  long  as  the  term  subsists,  they 
have  no  existence  separate  from  the  soil  or  building  to  which  they  are  annexed,  and 
in  case  of  bankruptcy  the  right  to  remove  them  [411]  which  belongs  to  the  tenant 
would  pass  to  his  assignees,  and  they  would  have  against  the  landlord  the  same  right 
as  the  bankrupt  himself  had.  If,  however,  the  bankrupt  has  previously  to  his 
liankruptcy  parted  with  the  house  or  building,  he  has,  |)?-i/»((,  facie  at  least,  parted 
with  the  fixtures.  This  was  the  principle  upon  which  the  Court  of  Queen's  Bench 
acted  in  Cokcp-ave  v.  IHas  Santos  (2  B.  &  C.  76),  in  1834,  and  it  can  make  no  diflference 
whether  the  conveyance  is  absolute  or  only  by  way  of  mortgage.  Here  the  convey- 
ance, I  should  rather  say  assignment,  was  made  by  way  of  mortgage,  and  it  is  clear 
that  if  there  had  been  no  bankruptcy,  the  Petitioners  would  have  been  entitled  to 
the  fixtures  ;  they  were  treated  as  part  of  the  houses  assigned,  and  not  as  having  any 
separate  existence.  The  assignment  having  been  by  way  of  mortgage  only,  the 
Ijankrupt  retained  possession  of  the  house  as  is  usual  in  similar  transactions,  and  of 
course  of  the  fi.xtures.  The  question  then  is,  whether  this  is  a  possession  and  reputed 
ownership  within  the  meaning  of  the  clause  of  the  statute. 

I  will  consider  the  case,  first,  as  if  it  were  untouched  by  any  previous  decision. 
The  object  of  the  clause  in  question  is  to  prevent  fictitious  credit  by  an  appearance  of 
wealth,  but  it  is  scarcely  possible  to  suppose  that  credit  is  ever  really  given  upon  the 
faith  of  fixtures  as  distinguished  from  a  house.  The  statute,  it  is  admitted,  does  not 
apply  to  the  house,  and  the  creditor  is  bound  to  take  notice  that  the  house  is  or  may 
be  mortgaged  to  another ;  and  if  the  house  is  mortgaged,  the  pre.sumption  is  that  all 
is  mortgaged  which  would  pass  under  the  conveyance  of  the  house.  If  indeed  the 
mortgage  does  not  expressly  or  impliedly  include  the  fixtures,  then,  supposing  them 
to  be  fixtures  which  the  tenant  has  a  right  [412]  as  between  himself  and  his  landlord 
to  remove,  they  will  belong  to  the  assignees,  not  under  the  order  and  disposition 
clause,  but  because  they  were  the  property  of  the  bankrupt ;  this  was  the  case  of 
Trappes  v.  Harter  (2  Cromp.  &  M.  179).  If,  however,  the  Ijankrupt  has  by  his  mort- 
gage parted  with  bis  property  in  the  fixtures,  his  subsequent  possession  is  not  a 
possession  of  them  as  goods  and  chattels,  but  as  part  of  the  house.  This  would  be  my 
clear  opinion  of  the  ease,  and  I  believe  that  of  my  learned  brethren  also,  had  the 
C.  XXIII.— 30 
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question  now  to  be  decided  for  the  first  time.  In  truth,  the  whole  provision  is  one 
little  adapted  to  the  actual  state  of  society,  even  if  it  is  applied  to  the  case  of  stock 
in  a  shop,  for  credit  I  believe  is  given,  generally  at  least,  not  upon  such  appearances, 
but  upon  the  character  of  the  person  trusted.  I  disclaim,  however,  for  myself,  and  I 
believe  for  my  learned  brethren  also,  any  such  principle  of  decision.  If  the  case  were 
res  inkgra,  we  should  be  bound  to  decide  it  according  to  the  language  of  the  statute, 
interpreting  that  language  of  course  so  as  fairly  to  carry  its  object  into  eflect ;  and 
acting  upon  that,  I  should  have  no  hesitation,  for  the  reasons  already  adverted  to,  in 
saying  that  even  if  there  were  no  previous  decision  to  guide  us,  these  fixtures  were 
not  goods  and  chattels  in  the  possession  of  the  bankrupt  within  the  meaning  of  the 
statute. 

Not  only,  however,  is  the  case  not  res  inieffra,  but  the  question  has  for  nearly  half 
a  century  been  considered  in  Westminster  Hall  as  perfectly  settled.  It  was  fully 
discussed  in  Horn  v.  Baker  (9  East,  21.5),  and  the  judgment  of  the  Court  was  there 
distinct  and  unanimous  ;  and  to  that  decision  the  Court  of  Queen's  Bench  adhered  in 
Clark  V.  Croiunshaw  (3  B.  &  Ad.  804),  in  1832,  and  in  Coomhs  v.  Beauiiwnt  (5  B.  &  Ad. 
72),  [413]  in  1833.  In  these  cases  the  authority  of  Horn  v.  Baker  was  treated  as 
conclusive,  as  also  by  the  Court  of  Exchequer  in  Boi/dell  v.  M'Michael  (1  C.  M.  &  K. 
177),  in  1834.  In  this  Court  too.  Sir  John  Leach,  in  Ruffard  v.  Bishop  (5  Russ.  346), 
in  1829,  and  Sir  Lancelot  Shadwell,  in  Htihhard  v.  Bagshaw  (4  Sim.  326),  in  1831, 
took  the  same  course.  Indeed,  I  am  not  aware,  nor  are  my  learned  brethren,  of  a 
single  case  in  Westminster  Hall  where  the  doctrine  of  Horn  v.  Baker  has  been  departed 
from.  It  is  true  that  in  Trappes  v.  Harter  (2  Cromp.  &  M.  153),  some  expressions  fell 
from  Lord  Lyndhurst  which  are  supposed  to  have  been  at  variance  with  the  principle 
on  which  the  cases  have  proceeded,  although  he  does  not  in  terms  question  their 
soundness.  The  decision  in  Trappes  v.  Harter  was  clearly  right,  that  is  it  was  right  if 
the  Court  came  to  the  conclusion  stated  at  the  bottom  of  page  181  of  the  report,  that 
the  machinery  in  question  did  not  pass  by  the  mortgage,  but  that  it  was  the  property 
of  the  bankrupts  at  the  time  of  the  bankruptcy  and  so  passed  to  their  assignees. 
What,  however,  is  relied  on  for  the  Respondents,  is  the  language  of  Lord  Lyndhurst 
in  his  judgment  at  the  bottom  of  page  180  of  the  report,  where  he  is  represented  to  have 
used  these  words,  "  The  machinery  in  this  case  appears  to  have  been  in  the  reputed 
ownership  of  the  bankrupts,  and  they  obtained  credit  by  reason  of  their  possession  of 
it,  and  we  are  of  opinion  that  it  formed  part  of  the  partnership  estate,  and  passed  to 
the  assignees  as  such."  This,  it  was  argued,  shewed  that  Lord  Lyndhurst,  or  rather 
the  Court  of  Exchequer,  considered  the  fixtures  to  be  in  the  possession  order  and 
disposition  of  the  bankrupts  independent  of  their  title  as  owners,  but  this  is  not  the 
fair  explanation  of  the  language  used,  which  must  be  looked  to  with  reference  to  the 
facts  which  were  found  by  the  special  case  [414]  upon  which  the  Court  was  to 
pronounce  judgment.  Among  the  facts  so  found,  I  observe  that  it  is  stated  at  the 
bottom  of  page  1-59  of  the  report,  that  "they,"  that  is  the  bankrupts,  "had  all  the 
machinery  in  their  possession  order  and  disposition,  and  were  the  reputed  owners 
thereof."  It  was  no  doubt  with  reference  to  the  facts  so  found,  that  the  observation 
in  question  was  made,  though  I  must  remark  that  the  finding  itself  is  calculated  to 
mislead.  It  was  most  probably  true  that  the  bankrupts  were  the  reputed  owners,  for, 
according  to  the  facts  found,  they  were  the  real  owners ;  and,  supposing  this  was 
generally  known,  they  would  naturally  be  the  reputed  owners.  The  statute,  however, 
does  not  apply  to  the  case  of  a  bankrupt  in  po.ssession  of  his  own  goods  ;  it  is  confined 
to  the  case  of  a  person  in  po.ssession  of  the  goods  of  another. 

This  principle,  which  I  may  observe  is  clearly  stated  by  Lord  Redesdale,  was 
forcibly  illustrated  by  a  case  in  the  Court  of  Exchequer  of  Load  v.  Chren  (15  M.  &  W. 
216).  That  was  a  case  of  this  sort :  the  bankrupt  had  shortly  previous  to  his  bank- 
ruptcy fraudulently  purchased  certain  goods,  the  particulars  of  the  fraud  it  is  not 
necessary  to  state,  but  he  had  so  purchased  them  that  the  vendor  might  on  principles 
of  law,  if  he  hnd  thought  fit,  have  repudiated  the  sale  and  reclaimed  the  goods  ;  before 
he  had  done  so  the  bankruptcy  took  place,  and  the  question  then  was,  the  vendor 
having  discovered  the  fraud  and  interfered  by  claiming  the  goods,  whether  he  could 
do  so,  and  it  was  contended  that  they  had  clearly  passed  to  the  assignees,  for  that  if 
they  were  not  the  bankrupt's  own  goods,  they  were  in  his  order  and  dispo.sition  as 
reputed  owner.     Certainly,  at  the  first  blush,  that  is  very  much  the  impression  that 
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would  strike  any  person,  but  the  Court  [415]  of  Exchequer,  after  great  deliberation, 
came  to  the  conclusion  that  the  statute  did  not  apply.  The  judgment  was  delivered 
by  Mr.  Baron  Parke,  and  is  to  be  found  at  page  222  of  the  report,  and  as  it  contains 
I  think  valuable  observations  as  applicable  to  the  present  case,  I  will  shortly  state  it, 
as  the  case  was  not  I  believe  referred  to  at  the  Bar: — "Not  being  bound,  therefore, 
by  decision,  we  must  consider  whether  this  case  is  within  the  21  Jac.  1.  The  meaning 
of  this  statute  is  well  explained  by  Lord  Redesdale  in  Joi/  v.  Cainpbell,  1  Sch.  it  Lef. 
336,  in  construing  the  analogous  Irish  Act.  His  Lordship  says  that  '  it  refers  to 
chattels  where  the  possession  order  and  disposition  is  in  a  person  who  is  not  the 
owner,  to  whom  they  do  not  properly  belong,  who  ought  not  to  have  them,  but  whom 
the  owner  permits  unconscientiously,  as  the  Act  supposes,  to  have  such  order  and 
disposition.' — '  The  object  was  to  prevent  deceit  by  a  trader,  from  the  visible  possession 
of  property  to  which  he  was  not  entitled  ;  but  in  the  construction  of  the  Act  the  nature 
of  the  possession  has  always  been  considered,  and  the  words  have  been  construed  to 
mean  possession  of  the  goods  of  another  with  the  consent  of  the  true  owner.'  In 
order,  therefore,  to  bring  the  case  within  the  statute,  there  must  be  a  real  owner 
distinct  from  an  apparent  owner,  and  the  real  owner  must  consent  to  the  apparent 
ownership  as  such  ;  but  in  this  case  the  Plaintiffs  never  did  consent  to  the  apparent 
ownership  as  such  ;  they  never  contemplated  the  permitting  the  bankrupt  to  obtain  a 
credit  by  means  of  the  possession  and  apparent  ownership  of  property  which  really 
did  not  belong  to  him.  They  intended  to  part  with  the  propert}'  itself,  and  to  divest 
themselves  altogether  of  all  right  of  it ;  and  although,  in  consequence  of  the  bankrupt's 
fraud  upon  them,  they  had  a  right  to  annul  the  contract  and  be  again  the  real  owners, 
that  right  they  did  not  exercise  till  after  the  bankruptcy  ;  and,  consequently,  at  the 
time  of  [416]  the  act  of  bankruptcj^,  upon  which  the  title  of  assignees  depends,  the 
bankrupt  was  not  apparent  owner,  but  real  owner,  and  the  statute  does  not  apply." 
It  is  impossible  to  find  a  ease  which  more  strongly  illustrates  the  doctrine  under 
consideration. 

I  have  thought  it  right  to  make  these  observations  in  consequence  of  what  fell 
from  Lord  Lyndhurst  extra-judicially,  and  which  I  believe  had  reference  solely  to  the 
facts  found  in  the  case  with  which  alone  the  Court  had  to  deal.  Be  that,  however,  as 
it  maj',  the  decision  clearlj'  proceeded  on  another  ground ;  and  though  Trappes  v.  Ilarter 
•was  cited  in  the  subsequent  case  of  Boijdell  v.  M'Michael,  the  Court  of  Exchequer 
■considered  the  authority  of  Horn  v.  Baker  to  be  altogether  unshaken. 

Such  being  the  clear  and  uniform  course  of  decision  in  Westminster  Hall,  it  is 
matter  of  regret  that  the  learned  Commissioner  of  Bankrupt  should  have  considered 
the  point  as  one  open  for  discussion.  When  a  construction  has  once  been  deliberately 
put  on  the  language  of  a  statute,  it  is  with  great  hesitation  and  reluctance  that  any 
Court,  not  acting  as  a  Court  of  Appeal,  construes  the  .same  language  difTerently.  The 
administration  of  the  estates  of  bankrupts,  according  to  the  provisions  of  the  bankrupt 
laws,  is  placed  exclusively  in  the  hands  of  the  Commissioners  of  Bankrupt,  subject  to 
■certain  rights  of  appeal :  but  the  construction  of  the  statutes,  as  to  what  does  or  does 
not  constitute  the  property  to  be  administered,  is  a  duty  necessarily  vested  in  the 
superior  Courts  of  Westminster  Hall,  to  which  the  Commissioners  are  bound  to  defer. 
In  the  case  before  us,  assuming  as  I  do  that  the  fixtures,  trade  and  others,  are  such  as 
passed  by  the  mortgage  to  Messrs.  Barclay,  it  is  clear  on  authority  that  they  have  a 
good  title  against  the  assignees,  and  are  entitled  to  the  relief  they  ask. 

[417]  The  Lords  Justices  concurred. 

Some  discussion  then  took  place  on  the  question  of  the  costs  both  of  the  appeal, 
and  of  the  petition  for  sale  to  the  Commissioners. 

Mr.  Malins  stated  that  the  general  practice  of  the  Commissioners  was  to  make  an 
equitable  mortgagee  pay  the  costs  of  his  petition  for  sale,  whether  he  was  equital)le 
mortgagee  by  mere  deposit  of  deed,  or  by  a  deposit  accompanied  by  a  memorandum. 

Their  Lordships,  adverting  to  the  distinction  which  formerly  existed,  namely 
that  an  equitable  mortgagee  by  a  mere  deposit  paid  the  costs  of  the  petition,  but  that 
a  memorandum  entitled  him  to  his  costs  out  of  the  proceeds  of  the  sale  of  the 
mortgage,  expressed  an  opinion  that  the  present  practice  as  stated  to  them  was  not 
•correct,  and,  in  reference  to  the  case  before  the  Court,  ordered  the  Petitioners'  costs 
of  the  appeal  to  be  paid  out  of  the  estate,  and  all  other  costs  to  be  added  to  their 
security. 
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{!)  -I  Mont.  &  A.  IGO.  On  this  case  being  cited,  some  remarks  were  made  on  the 
terms  in  which  the  Chief  Judge  is  represented  in  the  report  of  his  judgment  to  state 
his  difference  of  opinion  from  the  Judges  who  decided  Boi/dell  v.  M' Michael ;  and  a 
reference  was  then  made  to  the  report  in  the  Law  Journal,  Vol.  IV.  (N.  S.)  Bank. 
29,  to  shew  that  His  Honour  was  alluding  to  his  opinion  previous  to  the  decision  of 
Boi/ilell  V.  M'Michafl.  See  however  the  case  as  reported  1  Deacon  &  Chitty,  703, 
p.  716. 

(2)  18  Law  J.  (N.  ,S.)  Bank.  lH  ;  13  Jur.  486.  The  Court  having  sent  for  the 
original  petition  in  this  case,  the  Lord  Chancellor  said  that  it  was  not  a  case  of  the 
mortgage  of  a  leasehold  house  and  fixtures,  but  as  a  bill  of  .sale  of  fixtures  inde- 
pendent of  the  house.  According  to  the  note  which  one  of  the  present  reporters 
took  of  the  case,  nothing  was  decided  except  that  the  claim  of  the  Petitioner  was  too 
doubtful  to  entitle  him  to  the  common  mortgagee's  order  in  bankruptcy.  The  Vice- 
Chancellor  offered  him  an  opportunity  of  filing  a  bill,  which  his  counsel  declined. 

[418]  Ex  parte  Samuel  Wilke.s.  Li  the  Matter  of  Samuel  Wilkes,  a  Trader  within 
the  meaning  of  the  Laws  in  force  concerning  Bankrupts,  and  of  The  Deed  of 
Akkanuement  between  hlm  and  hls  Ckeditoks.  Before  the  Lords  Justices. 
Jan.  23,  27,  1855. 

A  deed  of  inspectorship,  containing  a  covenant  by  a  debtor  for  payment  of  his  debts 
in  full  by  instalments,  and  a  covenant  on  the  part  of  the  creditors  executing  the 
deed  not  to  sue  in  the  meantime,  but  not  providing,  except  in  certain  events,  for 
the  assignment  of  all  the  debtor's  estate  :  Held,  not  to  be  a  deed  of  arrangement 
within  the  provisions  of  the  Bankrupt  Law  Consolidation  Act  respecting  arrange- 
ments by  deed. 

Before  certifying  that  a  deed  has  been  executed  by  the  majority  required  by  those 
provisions,  the  Commissioners  ought  to  be  satisfied  that  the  deed  is  one  within  the 
scope  of  them. 

This  was  the  appeal  of  Samuel  Wilkes  from  the  decision  of  Mr.  Commissioner 
Balguy,  refusing  to  grant  to  the  Appellant  an  order  or  certificate  under  the  225th 
section  (1)  of  the  Bankrupt  Law  Consolida-[419]-tion  Act,  1849,  certifying  that  a  deed, 
of  arrangement  had  been  executed  by  six-sevenths  of  the  Appellant's  [420]  creditors. 
The  ground  of  the  refusal  was  that  the  document  in  question  was  not  a  deed  within, 
the  meaning  of  the  above  sections. 

It  was  dated  on  the  22d  of  November  1854,  and  purported  to  be  made  betweeni 
the  Appellant  of  the  first  part,  certain  persons  named  as  inspectors  of  the  second 
part,  and  the  several  persons  whose  names  and  seals  were  set  and  affixed  to  the  deed, 
being  severally  creditors  or  agents  of  creditors  of  the  Appellant,  of  the  third  part. 
It  recited  that  the  Ajjpellant  was  then  indebted  to  the  parties  thereto  of  the  thirdi 
part  respectively,  or  to  their  respective  principals,  in  the  several  sums  of  money  set 
opposite  to  their  respective  names  in  the  schedule  thereunder  written.  It  further- 
recited  that  at  a  meeting  of  the  creditors  of  the  Appellant,  held  on  the  fifth  day  of 
October  then  last,  it  was  represented  to  them,  by  or  on  behalf  of  the  Appellant,  that 
through  various  unforeseen  [421]  circumstances  he  was  unable  to  pay  immediately  all 
debts  and  demands  owing  liy  him,  but  that  his  mines,  minerals,  stock-in-trade,  the 
debts  owing  him,  and  other  his  estate  and  effects  at  Titford,  in  the  county  of  Stafford, 
would  in  process  of  time  be  sufficient  for  that  purpose,  and  that  he  could  realize  the 
same  if  extended  time  were  given  hini  for  payment,  and  that  it  was  therefore  agreed 
that  the  term  or  times  thereinafter  mentioned  should  be  given  to  the  Appellant  for 
the  collection,  getting  in,  working  and  disposing  of  his  mines,  minerals,  estate  and' 
effects  under  the  inspection  of  the  persons  parties  of  the  second  part,  and  according 
to  the  conditions,  stipulations  and  agreements,  and  in  manner  thereinafter 
contained. 

By  the  first  witnessing  part  each  of  the  several  persons  jjarties  thereto  of  the 
third  part,  so  far  as  related  to  his  own  acts  and  deeds,  and  the  acts  and  deeds  of  his 
heirs,  executors,  administrators,  partners  or  principals,  did  thereb}'  give  and  grant 
unto  the  Appellant  full,  free  and  absolute  liberty  and  licence  to  conduct,  carry  on 
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and  wind  up  his  mines,  minerals  trade  and  business  for  the  term  of  three  years  from 
the  fifth  of  October  then  instant,  nnder  the  inspection  and  subject  to  the  approbation 
;uid  control  of  the  inspectors,  if  the  Appellant  should  so  long  live  and  continue  to 
(ibserve  and  perform  the  several  covenants  and  agreements  thereinafter  contailicd  and 
(111  his  part  to  be  observed  and  performed,  unless  the  now  stating  deed  sooner  become 
null  and  void  by  virtue  of  the  provision  thereinafter  in  that  behalf  contained  ;  and 
that  the  several  persons  parties  thereto  of  the  third  part  respectively,  and  their 
respective  executors,  administrators,  partners  or  principals,  partner  or  principal, 
would  not,  during  the  period  of  three  years,  to  commence  and  be  computed  from  the 
fifth  of  October  then  last,  sue,  arrest,  prosecute,  impede  or  molest  the  Apjiellant  in 
the  management,  carrying  on  the  mines,  minerals,  trade,  business  or  [422]  concerns 
under  the  control  and  inspection  aforesaid,  nor  seize  nor  possess  themselves,  himself 
or  herself,  of  or  attach  or  intermeddle  with  his  goods,  estate,  property  oi'  effects,  or 
any  part  thereof;  and  that  in  case  any  or  either  of  the  several  persons  parties  thereto 
cif  the  third  part  respectively,  or  the  executors,  administrators,  partners  or  principals, 
partner  or  principal,  or  any  or  either  of  them,  should  act  contrary  to  the  agreement 
lastly  thereinbefore  contained,  the  Appellant,  his  heirs,  executors  or  administrators, 
should  be,  and  he  and  they  was  and  were  thereby,  thenceforth  and  for  ever  acquitted, 
exonerated  and  discharged  of  and  from  all  and  every  the  debts,  claims  and  demands 
A\-hich  wei'e  or  was  due  and  owing  to  the  person  or  persons  who,  or  whose  executors 
or  administrators,  partners  or  principals,  partner  or  principal,  should  act  contrary  to 
the  said  agreement  and  all  proceedings  in  respect  of  the  same  ;  and  that  in  every 
such  case  the  now  stating  letter  of  licence  and  agreement  might  be  pleaded  in  release 
<and  in  bar  to  all  and  every  such  debts,  claims,  demands  and  proceedings. 

By  the  second  witnessing  part  the  Appellant  covenanted  with  the  inspectors,  and 
also  with  each  of  the  parties  of  the  third  part,  that  the  Appellant  would,  when  requested 
by  the  inspectors,  or  any  two  of  them,  make  out  in  writing  a  true  account  of  all  his 
debts  and  credits,  claims  and  demands,  and  estate  and  property  and  effects,  and  of  the 
several  charges,  outgoings,  liens  and  incumbrances  npon  or  aiYecting  the  same  respec- 
tively, and  deliver  the  same,  or  a  fair  copy  thereof,  unto  each  of  the  inspectors,  and 
would  at  all  times  thereafter  during  the  period  thereinbefore  given  him  for  that  pur- 
pose as  aforesaid,  use  his  best  endeavours,  under  the  direction  of  the  inspectors,  or 
any  two  of  them,  to  collect,  carry  on,  work  and  get  in  the  aforesaid  mines,  minerals, 
estate,  property  and  effects  for  the  benefit  of  the  said  creditors,  and  would,  [423]  on 
or  before  the  1st  of  October  1855,  collect  therefrom  sufficient  to  pay  the  sum  of 
6s.  8d.  in  the  pound  upon  the  debts  of  his  said  several  creditors,  and  would  pay  and 
•distribute  the  same  unto  and  amongst  his  said  creditors,  their  respective  executors, 
administrators  and  assigns,  rateably  and  in  proportion  to  the  amount  of  their 
respective  debts  ;  the  further  sum  of  6s.  8d.  in  the  pound  on  or  before  the  1st  of 
October  1856  ;  and  the  further  and  final  sum  of  6s.  8d.  in  the  pound  on  or  before  the 
1st  of  October  1857  ;  and  in  the  meantime,  and  until  the  same  monies  should  be  so 
paid  and  distributed,  would  from  time  to  time  place  or  deposit  the  same  for  safe 
custody  in  the  hands  of  the  Birmingham  Banking  Company,  in  the  joint  names  of 
the  inspectors,  or  otherwise  dispose  thereof  as  the  inspectors  should  direct,  subject  to 
the  proviso  next  thereinafter  contained  :  provided  always,  that  the  Appellant  might 
(so  long  as  he  should  observe  and  perform  the  matters  and  things  therein  contained 
on  his  part  to  be  observed  and  performed)  be  paid  out  of  his  estate,  trade  or  business 
the  weekly  sum  of  £4  for  the  maintenance  of  himself  and  his  family,  providing 
sufficient  profits  were  made  ;  and  that  the  inspectors  should,  out  of  the  monies  which 
they  should  receive,  pay  and  retain  all  rent  and  taxes,  law  costs,  charges  and 
expenses,  salaries,  wages  and  allowances  for  clerks,  servants  and  others  employed  in 
the  said  trade,  business  or  concerns,  and  the  charges  and  expenses  to  be  incurred  in 
getting  in,  managing  and  disposing  of  the  estate  and  effects  in  pursuance  of  the 
deed  ;  and  that  if  any  dividend  .should  be  made  of  the  estate  and  effects  of  the 
Appellant  before  all  his  said  several  creditors,  by  themselves,  or  their  attorneys  or 
agents,  should  have  executed  or  otherwise  acceded  to  the  deed,  the  Appellant  might 
retain  the  rateable  dividends  of  every  such  creditor  or  creditors,  and  pay  the  same  to 
him,  her  or  them  respectively,  upon  his,  her  or  their  respectively  so  executing  or 
acceding  to  the  deed,  and  [424]  in  default  of  any  such  dividend  being  so  retained, 
might  pay  to  such  creditor  or  creditors,  upon  his  or  their  respectively  executing  or 
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acceding  to  the  now  stating  indenture,  a  rateable  dividend  or  dividends  in  proportion 
to  the  amount  of  his  or  their  respective  debt  or  debts  out  of  any  further  proceeds, 
before  any  further  dividend  or  payment  should  be  made  to  or  amongst  any  of  the 
other  creditors,  but  so  that  no  dividend  already  made  should  be  disturbed. 

Then  followed  a  covenant  by  the  Appellant  not  to  convey,  assign,  alienate,  dis- 
pose or  in  any  manner  charge  or  incumber  any  pait  of  his  mines,  minerals,  goods, 
estate,  property  or  effects  without  the  consent  in  writing  of  the  inspectors,  or  any 
two  of  them,  or  the  survivors  or  survivor  of  them,  and  not  to  do,  or  commit,  or 
cause,  or  procure,  or  knowingly  permit  or  suffer  to  be  done  or  committed  any  act, 
matter  or  thing  wheiebj'  any  of  the  creditors  of  the  Appellant  should  or  might 
obtain  or  have  any  further  or  other  security  or  securities  for  his,  her  or  their  debt 
or  debts  than  that  or  those  which  they  respectively  had  at  the  time  of  the  execution 
of  the  deed,  or  whereby  any  of  the  said  creditors  should  have  or  receive  a  greater  or 
prior  security  or  advantage  in  or  concerning  his,  her  or  their  debt  or  debts  than  the 
other  or  others  of  them. 

Then  followed  a  covenant  for  keeping  proper  accounts,  and  a  declaration  that  the 
inspectors  might  appoint  one  or  more  clerk  or  clerks,  servant  or  servants,  or  other 
person  or  persons  to  assist  the  Appellant  in  the  management,  carrying  on,  disposal 
and  collection  of  his  mines,  minerals,  trade,  estate,  business  and  effects  at  such  salary 
or  wages,  salaries  or  wages,  as  they  in  their  discretion  should  think  expedient ;  and 
that  such  clerk  or  clerks,  servant  or  servants,  should  alone  receive  all  debts  due  to 
[425]  the  .said  estate  and  pay  all  liabilities  thereon,  and  that  the  Appellant  should  in 
no  case  receive  or  pay  any  monies  accruing  due  to  or  becoming  payable  from  the 
said  estate* 

The  deed  then  contained  a  stipulation,  that  if  the  Appellant  should  be  arrested, 
taken  in  execution,  attached  or  otherwise  molested  by  any  of  his  creditors,  or  if  any 
other  reason,  cause,  matter  or  thing  occurred  rendering  such  a  course  advisable,  the 
inspectors,  or  the  majority  of  them,  might  and  were  thereby  authorized  and 
empowered  of  their  own  will  and  pleasure  to  enter  into  and  upon  and  seize  and  take 
possession  of  the  said  mines,  minerals,  stock-in-trade,  tools,  materials  and  all  other 
the  estate,  effects  and  premises  of  the  Appellant  at  Titford  aforesaid,  as  and  for  their 
own  absolute  propeity,  as  fully  and  effectually  to  all  intents  and  purposes  as  though 
an  absolute  and  unconditional  assignment  and  assurance  had  already,  by  the  now 
stating  indenture,  been  made  by  the  Appellant  to  them,  the  inspectors  of  the  said 
mines,  minerals,  stock-in-trade,  materials,  estate,  effects  and  premises,  but  subject, 
nevertheless,  to  the  trusts  and  upon  the  conditions  and  agreements  thereinafter 
contained. 

Then  followed  a  declaration,  that  if  by  reason  of  any  unforeseen  cause,  not  wilfully 
occasioned  by  the  Appellant,  any  delay  should  take  place  in  the  final  settlement  of 
his  affairs,  so  as  to  prevent  his  said  several  creditors  from  receiving  the  full  amount 
of  their  respective  debts,  at  or  before  the  expiration  of  the  said  term  of  three  years, 
then  and  in  such  case,  at  a  meeting  of  the  said  creditors,  to  be  convened  for  that 
purpose,  the  majority  in  number  and  value  then  present  might,  and  they  were 
thereby  fully  authorized  in  manner  therein  mentioned,  if  they  should  think  proper, 
to  belong  or  extend  the  .said  term  [426]  thereinbefore  given  for  winding  up  the  affairs 
of  the  Appellant,  and  for  payment  of  his  said  creditors  in  manner  aforesaid,  for  the 
further  space  of  one  year. 

The  deed  then  contained  a  covenant  by  the  Appellant  to  pay  the  debts  in  full  by 
the  above  in.stalments  ;  and  further,  that  if  at  any  time  during  the  said  term  or  such 
extended  term  as  aforesaid  (if  any),  if  the  said  trade,  business  or  concern  of  the 
Appellant  at  Titford  aforesaid,  in  the  judgment  and  opinions  of  the  inspectors,  or  the 
majority  of  them,  should  have  become  or  be  likely  to  become  embarrassed  or  less 
adequate  to  answer  the  purposes  thereby  intended,  or  in  the  event  of  any  execution, 
suit,  proceeding  or  attachment  against  the  person  of  the  Appellant,  or  his  estate, 
property  or  effects,  or  his  executors  or  administrators,  or  either  of  them,  then  and 
in  such  case  it  should  and  might  be  lawful  for  the  inspectors,  or  the  majority  of  them, 
or  the  survivors  or  survivor  of  them,  of  their  own  will  and  pleasure,  to  enter  into 
and  upon  and  seize  and  take  possession  of  the  said  mines,  minerals,  stock-in-trade, 
tools,  materials,  estate  and  effects  and  premises  of  the  Appellant  at  Titford  aforesaid, 
and  eject,  put  out  and  remove  him  the  Appellant,  his  executors  and  administrators. 
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and  his  and  their  clerks,  servants  and  workmen,  and  to  treat  him,  them  and  every  of 
them  as  trespassers  ;  upon  trust  that  they  the  inspectors  should  immediately  there- 
upon, or  as  soon  after  as  they  or  the  majority  of  them,  or  the  survivors  or  survivor 
of  them,  should  in  their  or  his  discretion  think  fit,  absolutely  soil  and  dispose  of  all 
and  singular  the  said  mines,  minerals,  stock-in-trade,  materials,  estate,  eflects  and 
premises,  either  by  public  auction  or  private  contract,  or  partly  by  public  auction  and 
partly  by  private  contract,  for  such  sum  or  sums  as  could  be  reasonably  obtained  for 
the  same,  and  by  and  out  of  the  proceeds  of  the  said  sale  or  sales  to  pay  to  and 
divide  [427]  the  same  amongst  all  and  every  the  said  several  persons  parties  thereto 
of  the  third  part,  rateably  and  in  proportion  to  the  amount  of  their  respective  debts 
and  demands,  until  the  said  creditors  should  have  received  and  been  paid  the  full 
amount  of  their  respective  debts  and  demands,  if  the  said  proceeds  should  so  far 
extend,  but  not  otherwise ;  and  that  after  such  last-mentioned  seizure,  sale  or 
payment  or  satisfaction,  out  of  the  proceeds  of  the  said  seizure  or  sale  as  lastly 
mentioned  each  and  every  of  the  said  several  persons,  parties  thereto  of  the  third 
part,  should  and  would  accept  the  same,  whatever  the  amount  might  be,  in  full 
satisfaction  and  discharge  of  their  respective  debts  and  demands  so  due  from  the 
Appellant,  and  would  not  sue,  implead  or  molest  the  Appellant,  or  attach  or  inter- 
meddle with  him  or  any  other  estate,  property  or  efTects  in  respect  or  on  account 
thereof,  or  in  relation  thereto ;  and  that  the  now  stating  indenture  should  and  might 
be  pleaded  in  release  of  and  in  bar  to  all  and  every  such  debts  and  demands,  actions, 
suits  and  proceedings  in  respect  or  on  account  thereof,  as  if  a  release  or  acquittance 
for  the  same  had  been  given  under  the  hand  and  seal,  hands  and  seals,  of  the  said 
several  creditors. 

By  a  further  witnessing  part,  each  of  the  said  several  persons,  parties  thereto  of 
the  third  part,  so  far  as  related  to  the  debt  or  demand  due  to  himself  or  herself,  or 
his  or  her  partners  or  principals,  and  so  far  as  related  to  the  acts  and  deeds  of  himself 
and  herself,  his  and  her  heirs,  executors  and  administrators,  partner  and  principal, 
partners  and  principals,  covenanted  with  the  Appellant,  his  executors  and  adminis- 
trators, that  the  said  several  creditors  (parties  or  represented  parties  of  the  third  part) 
of  the  Appellant  respectively,  and  their  respective  executors,  administrators,  partner 
and  principal,  partners  and  principals  and  assigns,  would  accept  and  receive  [428] 
their  said  respective  debts  and  demands  so  then  due  and  owing  to  them  respectively 
from  the  Appellant  as  aforesaid,  in  the  manner  and  at  the  times  in  that  behalf  in  and 
by  the  now  stating  indenture  provided  for  payment  thereof. 

Then  followed  a  power  of  appointing  new  inspectors  and  covenants  by  the  parties 
thereto  of  the  third  part  to  indemnify  the  inspectors,  and  also,  so  long  as  the  Appellant 
should  observe  and  keep  the  covenant  and  agreement  thereinbefore  contained  on  his 
part  for  payment  of  the  said  several  debts  and  demands  at  the  respective  times  and 
in  the  proportions  thereinbefore  appointed  for  payment  thereof,  to  indemnify  the 
Appellant  against  all  and  all  manner  of  bills,  notes  and  other  negotiable  securities 
then  existing,  running  or  outstanding  against  him,  or  on  which  he  was  in  any  manner 
liable  at  the  suit  of  any  or  either  of  the  said  several  persons,  parties  thereto  of  the 
third  part,  or  their  indorsees  or  any  other  third  parties,  by  their  default,  privity, 
consent  or  procurement ;  and  of,  from  and  against  all  actions,  suits,  controversies, 
claims  and  demands  in  respect  or  on  account  thereof  or  in  relation  thereto,  it  being 
the  true  intent  and  meaning  of  the  now  stating  indenture  that  any  or  every  creditor 
to  whom  any  bill  or  note  bearing  the  name  of  the  Appellant  should  have  been  given 
should  fully  and  effectually  indemnify  the  Appellant,  his  heirs,  executors,  adminis- 
trators and  assigns,  and  his  and  their  goods  and  chattels,  lands  and  tenements 
therefrom. 

The  deed  concluded  with  a  covenant  by  the  Appellant  with  the  inspectors  and 
with  the  said  .several  persons  parties  thereto  of  the  third  part,  that  the  Appellant 
should  and  would  at  any  time,  at  the  request  of  the  inspectors  and  the  survivors  and 
survivor  of  them,  and  the  executors  and  administrators  of  such  survivor,  and  [429] 
at  the  costs  and  charges  of  the  estate,  assign  the  said  mines,  minerals,  stock-in-trade, 
tools,  materials,  estate,  effects  and  premises  at  Titford  aforesaid,  unto  the  inspectors 
or  other  the  inspectors  for  the  time  being,  as  they  should  require,  subject  nevertheless 
to  the  indemnity  thereinbefore  mentioned  to  the  Appellant,  in  case  of  possession  being 
taken  by  the  inspectors  and  the  survivors  and  survivor  of  them,  or  other  the  inspector 
or  inspectors  for  the  time  being. 
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Mr.  De  Gex  in  support  of  the  appeal.  The  reasons  given  by  the  Commissioner 
for  dei-lining  to  certify  that  the  deed  has  been  signed  by  six-sevenths  of  the  creditors 
were  threefold. 

The  first  was  that  the  deed  did  not  purport  to  be  made  between  the  debtor  and 
all  his  creditors.  It  purports,  however,  to  be  between  the  debtor,  the  inspectors,  and 
the  parties  to  the  deed  of  the  third  part,  and  there  is  no  limitation  excluding  from 
the  parties  of  the  third  part  any  creditor.  The  deed  does  not  even  contain  a  very 
usual  restriction  of  the  benefit  of  the  deed  to  those  who  come  in  within  a  limited 
time. 

The  next  objection  of  the  Commissioner  was,  that  the  deed  did  not  contain  an 
assignment  of  all  the  debtor's  propertv,  and  the  recent  cases  of  Telle ii  v.  Taylor  (1  Ell. 
&  ill.  521)  and  Drew  v.  Collins  (6  Exoh.  670.  See  also  Wangh  v.  Middleton,  8  Exch. 
352  ;  Marsh  v.  Iligi/iiis,  1  L.  M.  &  P.  253)  are  relied  upon  in  support  of  this  olijection. 
It  is  be  observed,  however,  that  the  law  must  be  regarded  as  unsettled  on  this  point, 
for  the  Court  of  Exchequer  took  one  view  of  the  Act  in  this  respect  and  the  Court  of 
Queen's  Bench  another,  and  [430]  although  the  Court  of  Exchequer  Chamber,  in 
Teflei/  V.  Tai/lor,  has  adopted  the  \'iew  taken  by  the  Court  of  Exchequer,  the  same 
point  has  arisen  in  a  more  recent  case  of  Larpent  v.  Bihhi/,  which  is  now  pend- 
ing before  the  House  of  Lords.  (Since  decided  (July  23,  1855  [5  H.  L.  C.  481]), 
but  on  the  ground  that  the  deed  was  executed  before  the  Bankrupt  Law  Consolida- 
tion Act  came  into  operation.  It  was  stated  that  the  Judges  were  not  agreed  on  the 
question  argued  in  Tetlei/  v.  Tai/lor.)  The  difference  between  the  Courts  of  Queen's 
Bench  and  Exchequer  will  therefore  be  probably  soon  decided  by  the  highest  tribunal ; 
and  if  the  present  case  should  be  thought  to  depend  on  the  question  in  difference 
between  those  Courts,  your  Lordships  may  perhaps  think  fit  to  refrain  from  deciding 
adversely  to  the  validity'  of  the  deed  until  the  case  in  the  House  of  Lords  is  decided. 
In  the  meantime,  however,  the  reasoning  of  Lord  Campbell  in  the  Court  of  Queen's 
Bench  seems  unanswerable.  His  Lordship,  after  reading  the  224:th  section,  said 
(1  Ell.  &  Bl.  528),  "It  is  impossible  to  contend  that  these  words  necessarily  require 
that  the  deed  should  provide  for  the  distribution  of  all  the  trader's  effects  among  his 
creditors,  or  that  they  exclude  a  deed  which  allows  him  to  remain  in  possession  of 
them  on  payment  of  such  a  composition  as  is  satisfactory  to  six-sevenths  of  his 
creditors,  and  on  performance  of  such  other  stipulations  as  they  consider  more  for 
their  advantage  than  forcing  him  into  bankruptc}^  or  requiring  that  his  trade  shall 
be  stopped,  that  all  his  property  shall  be  sold,  and  that  they  shall  accept  a  dividend 
from  the  fund  produced  by  the  sale.  The  section,  cautiously  and  anxiously,  guards 
against  the  supposition  that  the  deed,  to  be  protected,  must  embrace  all  the  matters 
which  it  enumerates.  AVe  can  see  no  absurdity  in  supposing  that  composition  deeds 
are  meant  to  be  included  in  the  enactment.  We  know  that  they  are  very  common 
in  practice,  and  are  frequently  [431]  very  advantageous  both  for  the  creditors  and 
the  debtor.  The  composition  offered  may  be  considerably  more  than  would  be  the 
dividend  on  an  immediate  sale  and  distribution  of  his  effects  ;  and  he  may  be  enabled 
to  pay  this  composition,  from  the  assistance  of  friends,  and  from  being  permitted  to 
avail  himself  of  his  position  in  the  commercial  world,  which  would  be'utterly  lost  if 
he  were  made  a  bankrupt.  A  great  power  is  certainly  given  to  the  six-sevenths  in 
number  and  value  of  the  creditors  ;  but  they  can  only  place  the  remaining  seventh  in 
the  same  situation  in  which  they  have  placed  themselves  ;  and  it  surely  would  not  be 
imputing  any  absurdity  to  the  Legislature,  the  words  employed  by  them  naturally 
bearing  such  a  meaning,  if  we  suppose  that  they  considered  the' risk  of  the  six- 
sevenths  in  number  and  value  of  the  creditors  agreeing  to  accept  a  composition  less 
than  they  could  obtain  by  resorting  to  their  legal  remedies,  was  so  small  as  not  to 
deserve  consideration,  or,  at  least,  to  outweigh  the  risk  of  fair  and  beneficial  deeds 
of  ari-angement  being  defeated  by  the  refusal  of  one  or  two  creditors  to  join  in  the 
arrangement,  or  of  dissenting  creditors  obtaining  a  preference  by  refusing  to  concur 
until,  by  a  clandestine  bargain,  their  claims  are  fully  satisfied." 

But  it  is  submitted  that  the  present  deed  may  be  held  valid  without  contravening 
the  cases  decided  by  the  Court  of  Exchequer  and  Court  of  Exchequer  Chamber.  In 
TJreiu  V.  Collins  (6  Exch.  670)  the  arrangement  was  that  the  creditors  should  take 
less  than  20s.  in  the  pound  on  their  debts,  and  the  decision  turned  on  this 
circumstance.     The  Lord  Chief  Baron  said  (6  Exch.  683),  "Any  deed  which  gives  to 
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the  trader  the  surplus,  after  payment  of  a  composition,  is  not  in  conformity  with  the 
statute ;  so  that  the  provisions  of  this  deed  are  ultra  what  any  number  of  creditors 
had  a  right  to  make  obligatory  on  the  rest."  [432]  Mr.  Baron  Alderson  said  (6 
Exch.  685),  "By  this  deed  six-sevenths  of  the  creditors  agree  to  distribute  6s.  8d.  in 
the  pound  of  the  debt  of  each  creditor,  and  then  give  the  rest  to  the  insolvent.  .Suppose 
he  was  able  to  pay  20s.  in  the  pound  instead  of  6s.  8d.,  would  it  be  competent  fm- 
six-sevenths  of  the  creditors  to  give  him  the  surplus?"  Mr.  Baron  Piatt  said  (6 
Exch.  686),  "  If  the  argument  for  the  Defendant  were  to  prevail  this  consequence 
would  follow:  a  trader  might  have  one  creditor  to  the  amount  of  £100  and  one 
hundred  creditors  of  £9  each,  and  the  former,  being  the  only  creditor  above  £10, 
might  by  deed  enter  into  an  arrangement  with  the  trader  to  take  five  farthings  in  the 
pound  in  lieu  of  all  the  debts,  though  the  trader  might  be  well  able  to  pay  20s.,  and 
thus  deprive  the  rest  of  the  creditors  of  their  just  claims."  And  Mr.  Baron  Martin 
said  (6  Exch.  687),  "  It  is  not  competent  for  them  to  give  a  portion  of  the  estate  to 
the  del)tor  himself."  The  present  deed  provides  for  payment  in  full  of  the  creditors, 
and  therefore  the  reasoning  applicable  to  Dreic  v.  Collins  does  not  apply  here.  The 
same  circumstance  existed  in  Tetlei/  v.  Tai/lor  as  in  Dreivv.  Collins,  with  the  additional 
fact  of  there  being  no  inspectorship  clause.  The  Court  of  Exchequer  Chamber  in 
that  case  held,  that  the  words  "  touching  such  trader's  liabilities  and  his  release 
therefrom,  and  the  distribution,  inspection,  conduct,  management  and  mode  of  winding 
up  of  his  estate,  or  all  or  any  of  such  matters  or  any  matters  having  reference  thereto," 
must  by  reason  of  the  insertion  of  the  second  "and,"  be  read  as  divided  into  two 
groups  of  requisites,  and  that  there  must  exist  one  at  least  of  each  group,  and  that 
as  the  deed  there  did  not  provide  for  the  distribution,  inspection,  conduct,  manage- 
ment or  mode  of  winding  up  of  the  debtor's  estate,  it  was  not  within  the  clause. 
That  case  therefore,  which  alone  has  the  sanction  of  the  Court  of  Exchequer  Chamber, 
was  still  more  distinguish-[433]-able  from  the  present  than  Drew  v.  Collins,  for  in  the 
present  deed  not  only  are  20s.  in  the  pound  to  be  paid  on  the  debts,  but  the  deed  is 
one  touching  the  trader's  liabilities,  his  release  therefrom,  and  the  inspection,  conduct, 
management  and  mode  of  winding  up  his  estate,  comprehending,  in  fact,  and  in  all 
events  every  one  of  each  set  of  requisites,  except  the  distribution  of  the  estate,  but 
comprehending  that  also  in  the  event  of  the  20s.  in  the  pound  not  being  paid. 
Therefore,  whereas,  the  Act  only  requires  that  the  deed  shall  touch  all  or  any  of  such 
matters,  or  any  matters  having  reference  thereto,  this  deed  touches  them  all,  and 
cannot  he  regarded  as  affected  by  Tetlei/  v.  Taylor  or  Dreu'  v.  Collins. 

The  224th  section,  by  express  words,  includes  deeds  of  inspection.  Such  deeds 
are  of  ordinary  use,  and  that  in  the  present  case  is  taken  in  all  material  respects  from 
a  precedent  contained  both  in  Forsyth  on  Compo.sition  Deeds  (see  p.  269,  3d  edit.) 
and  Martin's  Conveyancing  (see  p.  462,  2d  edit.),  as  one  of  an  usual  kind,  and  fit  for 
general  adoption.  If  it  had  extended  to  an  abandonment  of  part  of  the  debtor's 
estate,  while  the  debts  remained  unpaid,  it  might  have  been  open  to  some  of  the 
objections  which  prevailed  in  Drew  v.  Collins  and  Tetley  v.  Tai/lor ;  but,  being  a  deed 
of  inspection  merely,  it  surely  must  be  within  the  terms  of  the  clause.  Stress  will 
perhaps  be  laid,  as  it  was  in  the  argument  in  the  cases  already  adverted  to,  on  the 
words  of  the  228th  section,  providing  that  the  creditors  shall  have  the  same  rights 
respectively  as  to  set-off,  mutual  credit,  lien  and  priority,  and  that  joint  and  separate 
assets  shall  be  distributed  in  like  manner  as  in  bankruptcy  ;  but  they  only  apply  to 
the  case  of  an  assignment,  and  not  to  a  deed  of  inspectorship,  and  the  frame  of  the 
provi.sion  does  not  exclude  a  deed  of  the  latter  kind  from  being  within  the  [434]  scope 
of  the  Act  any  more  than  a  power  to  appoint  to  the  use  of  such  children  or  child,  and 
in  such  shares  as  the  donee  of  the  power  shall  think  fit,  excludes  from  the  scope  of 
the  power  an  appointment  of  the  whole  to  one  child  {Doe  v.  Allchin,  2  B.  &  A.  122). 
The  words  "  in  such  shares  "  are  in  such  a  case  held  only  to  apply  to  the  case  of  an 
appointment  to  more  than  one,  and  not  to  cut  down  the  generality  of  the  other  words. 

The  last  objection  taken  by  the  Commissioner  was  that  there  was  a  reservation  of 
part  of  the  estate.  The  objection  proceeded  on  the  clause  which  empowers  the 
debtor  to  retain  the  dividend  of  anj'  creditor  who  has  not  executed  the  deed  ;  but 
this  is  not  a  reservation  to  the  debtor,  for  he  is  by  the  terms  of  the  deed  a  trustee  of 
the  retained  dividends  for  the  creditors,  and  the  Act  contemplates  the  case  of  there 
being  no  other  trustee  than  the  debtor  himself. 

C.  XXIII.— 30* 
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I  submit,  therefore,  that  the  deed  is  entirely  within  the  Act,  but  even  if  this  is 
subject  to  doubt  the  proper  course  for  the  Commissioner  to  have  followed  would  have 
been  to  certify  the  execution  by  the  six-sevenths  of  the  creditors.  In  Drew  v.  Collins, 
Mr.  Baron  Martin  said,  "  Mr.  O'Mally  further  relies  on  the  225th  section  as  shewing 
that  a  superintending  power  over  these  deeds  is  vested  in  the  Court  of  Bankruptcy. 
Hut  the  order  or  certificate  there  spoken  of  is  merely  to  testify  that  the  deed  has  been 
duly  signed  ;  and  the  only  matter,  as  it  seems  to  me,  which  the  Court  can  inquire 
into  is  whether,  in  point  of  fact,  the  requisite  number  of  creditors  have  signed  the 
deed."  It  is  obvious  that  if  this  course  be  not  adopted,  and  if  your  Lordships  should 
hold  that  upon  every  occasion  when  the  Commissioner  is  required  [435]  to  give  his 
certificate  there  must  be  an  argument,  a  decision  and  possibly  an  appeal  on  the 
construction  of  these  clauses,  a  question  leading  to  such  diver.sity  of  opinion  as 
appears  to  have  existed  between  two  of  the  Courts  in  Westminster  Hall,  the  intention 
of  the  framers  of  the  statute,  which  was  to  provide  for  the  winding  up  of  estates 
without  delay  or  litigation,  will  be  greatly  frustrated.  Indeed  the  Commissioner's 
certificate  is  only  required  by  the  Act  for  the  purpose  of  accelerating  the  operation  of 
the  deed,  for  at  the  end  of  three  months  the  deed  is  valid  without  that  certificate, 
and  the  question  of  legal  validity  is  in  nowise  concluded  by  it.  The  certificate  is  by 
the  terms  of  the  Act  to  be,  that  the  deed  has  been  signed  by  the  prescribed  majority, 
not  that  it  is  of  the  prescribed  description,  the  words  of  the  225th  section  being 
similar  to  those  of  the  226th,  as  to  a  certificate  to  be  given  by  the  inspectors  or 
trustees,  who  could  not  have  been  intended  to  decide  the  question  of  construction. 

[The  Lord  Justice  Knight  Bruce.  Can  it  be  maintained  that  the  Commissioner 
is  bound  to  certify  the  execution  of  any  document  submitted  to  him  1  If  so,  he  might 
be  asked  to  certify  the  execution  of  a  marriage  settlement.] 

Of  course  the  Commissioner  would  not  do  so  idle  a  thing  as  to  certify  the 
execution  of  a  document  plainh^  not  within  the  meaning  of  the  clauses.  What  is 
submitted  is,  that  if  the  nature  of  the  document  is  one  merely  open  to  a  fair  question, 
such,  for  instance,  as  the  question  which  is  pending  before  the  House  of  Lords  in 
Larpent  v.  Bihhi/,  the  Commissioner  ought  to  certify  ;  and  that  even  if  your  Lordships 
should  not  entirely  agree  with  Mr.  Baron  Martin  on  this  point,  the  course  most 
analogous  to  that  taken  in  cases  of  adjudications  and  of  certificates  of  conformity 
which  are  disputed  on  grounds  available  at  law  would  be  to  [436]  grant  the  certificate. 
If  the  Court  of  Bankruptcy  certifies  the  execution  of  a  deed,  possibly  not  conforming 
to  the  Act,  no  one  is  prejudiced,  whereas  if  it  refuses  to  certify  the  execution  of  one 
which  might  be  held  by  a  Court  of  law  to  be  within  the  Act,  it  may  be  doing 
irremediable  mischief. 

Mr.  Willcock  and  Mr.  Archibald  Smith  appeared  for  the  Respondent,  a  creditor 
who  had  opposed  the  granting  of  the  certificate  before  the  Commissioner. 

Their  Lordships  intimated  that  they  would  examine  the  deed,  and  on  Saturday 
inform  the  Respondent's  counsel  if  they  would  be  required  to  address  the  Court. 

Jan.  27.  The  Lord  Justice  Knight  Bruce.  The  Petitioner  in  this  case  is  an 
indebted  trader  who  sought  and  now  seeks  to  bring  himself  within  the  22-ith  and 
225th  sections  of  the  Bankrupt  Law  Consolidation  Act,  contending  that  a  deed  in 
evidence,  which  he  has  executed,  is  an  instrument  such  as  they  point  out,  the  learned 
Commissioner  from  whose  decision  he  appeals  having  thought  otherwise.  The 
Petitioner  also  contends  that  the  learned  Commissioner  was  not  bound  to  exercise 
and  ought  not  to  have  exercised  any  judgment  as  to  the  nature  of  the  contents  of  the 
document,  inasmuch  as  it  had  been,  the  Petitioner  says,  executed  by  six-sevenths  in 
number  and  value  of  his  creditors  respectively  for  £10  and  upwards. 

In  my  opinion,  however,  it  is  impos.sible  to  maintain  that  the  Commissioner  could 
duly  or  properly  have  made  the  order  or  certificate  under  the  225th  section  which  he 
was  asked  to  make,  and  his  refusal  to  make  which  is  appealed  [437]  from,  while  he 
was  not  as  he  appears  not  to  have  been  satisfied  that  the  contents  of  the  deed  were 
such  as  to  bring  it  within  the  224th  ;  and  I  think  that  the  success  or  failure  of  the 
present  application  must  depend  merely  on  the  question  whether  the  224th  section 
can  and  ought  to  be  with  respect  to  the  nature  and  contents  of  the  deed  interpreted 
so  as  to  bring  it  within  the  meaning  of  that  section. 

But  not  an  endeavour  or  attempt  to  construe  the  224th  section  can  properly  be 
made  without  reading  also  and  attending  to  the  five  sections  next  following  it  in  the 
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Statute.  These  six  sections  occurring,  as  thej^do,  in  an  Act  of  Parliament  containing 
various  passages  of  difficulty,  appear  to  me  as  a  whole  pre-eminently  embarrassing 
and  perplexing.  But  we  cannot,  upon  language  so  far  from  clear,  so  much  otherwise 
than  plain,  as  that  before  us,  ascrilse  to  Parliament  an  intention  to  be  grossly  unjust, 
and  I  think  that  it  could  not  have  meant  to  bind  any  dissenting  creditor  by  a  deed  so 
defective,  so  ineffectual  and  so  delusive  as  that  before  us  without  inteiiding  gross 
injustice.  I  say  "  defective,"  "ineffectual"  and  "delusive,"  not  generally  or  absolutely, 
but  as  meaning  only  to  impute  those  qualities  to  the  deed  in  its  alleged  character  of 
a  security  or  protection  to  the  creditoi's. 

I  apprehend  that  a  deed,  which  neither  is  a  deed  of  composition,  nor  does  to  the 
extent  of  the  intended  trader's  means,  or  so  far  as  circumstances  will  allow,  provide 
in  a  reasonable  manner  some  satisfaction,  some  effectual  security,  or  some  effectual 
protection,  for  his  creditors,  ought  not,  according  to  a  proper  view  of  the  six  .sections, 
to  be  considered  as  coming  within  the  224th.  Being  of  opinion  that  the  deed  before 
us  is  of  that  description,  I  agree  with  the  learned  Commissioner,  and  am  for  dismis.sing 
the  petition  with  costs. 

[438]  The  Lord  Justice  Turner.  This  case  stood  over  for  the  purpose  of  look- 
ing into  the  deed  executed  by  the  Petitioner.  Upon  examining  it  I  am  satisfied  that 
it  does  not  fall  within  the  clauses  of  the  Act  upon  which  this  petition  is  founded.  I 
agree  in  the  consti'uction  which  the  Courts  of  law  have  put  upon  these  clauses,  that 
in  order  to  bring  a  deed  within  the  operation  of  them,  the  whole  estate  must  be  given 
up  to  the  creditors,  and  I  think  it  must  be  so  given  up  in  all  events,  and  not  in 
certain  events  only,  and  in  terms  which  are  clear  and  unequivocal,  and  not  open  to 
future  dispute  and  difficulty.  This  deed  does  not  appear  to  me  to  amount  to  such  a 
disposition  of  this  trader's  estate.  Independently  of  many  other  considerations 
arising  upon  it,  I  think  it  at  least  open  to  doubt  whether  in  the  event  of  this 
trader's  death,  within  the  three  years  mentioned  in  the  deed,  the  trustees  could 
recover  any  part  of  the  property  against  the  representatives  of  the  Petitioner,  in 
whom  it  would  be  legally  vested. 

It  was  argued  that  the  Commissioner  was  bound  to  certify  upon  proof,  that  the 
deed  had  been  executed  bj'  the  required  majority  of  the  creditors,  but  the  statute,  as 
I  read  it,  makes  the  order  or  certificate  of  the  Commissioner  a  judicial  act,  and  if  so, 
he  must,  as  I  conceive,  be  boinid  to  look  into  the  deed  ;  but  whether  he  was  bound 
to  do  so  or  not,  I  feel  no  doubt  that  he  was  well  warranted  in  examining  it. 

(1)  This  section,  and  those  in  connection  with  which  the  Court  held  that  it  must 
be  construed,  are  as  follows  : — 

224.  "  That  every  deed  or  memorandum  of  arrangement  now  or  hereafter  entered 
into  between  any  such  trader  and  his  creditors,  and  signed  by  or  on  behalf  of  six- 
sevenths  in  number  and  value  of  those  creditors  whose  debts  amount  to  ten  pounds 
and  upwards,  touching  such  trader's  liabilities,  and  his  release  therefrom,  and  the 
distribution,  inspection,  conduct,  management  and  mode  of  winding  up  of  his  estate, 
or  all  or  any  of  such  matters,  or  any  matters  having  reference  thereto,  shall  (subject 
to  the  conditions  hereinafter  mentioned)  be  as  effectual  and  obligatory  in  all 
respects  upon  all  the  creditors  who  shall  not  have  signed  such  deed  or  memorandum 
of  arrangement  as  if  they  had  duly  signed  the  same  ;  and  such  deed  or  memorandum, 
when  so  signed,  .shall  not  be  or  be  liable  to  be  disturbed  or  impeached  by  reason  of 
any  prior  or  subsequent  act  of  bankruptcy  :  provided  always,  that  every  creditor 
shall  be  accounted  a  creditor  in  value  in  respect  of  such  amount  only  as  upon  an 
account  fairly  stated,  after  allowing  the  value  of  mortgaged  property  and  other  such 
available  securities  or  liens  from  such  trader,  shall  appear  to  l;)e  the  balance  due 
to  him." 

225.  "That  no  such  deed  or  memorandum  of  arrangement  shall  be  effectual  or 
obligatory  upon  any  creditor  who  shall  not  have  signed  the  .same,  until  after  the 
expiration  of  three  months  from  the  time  at  which  such  creditor  shall  have  had  notice 
from  such  trader  of  his  suspension  of  payment,  and  of  such  deed  or  memo- 
randum of  arrangement,  unless  such  trader  shall  within  such  time  obtain 
from  the  Court  an  order  or  cei'tificate  of  the  said  Court  declaring  or  certifying 
that  such  deed  or  memorandum  of  arrangement  has  been  duly  signed  by  or  on 
behalf  of  such  majority  of  the  creditors   as  aforesaid ;  and  it  .shall  be  lawful   for 
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the  Court  within  the  ilistiict  of  which  the  trader  shall  have  resided  or  carried  on 
l)usiness  for  six  months  next  immediately  preceding  his  suspension  of  payment  to 
make  such  order  or  certificate  on  the  petition  of  any  such  trader,  and  to  exercise  juris- 
diction in  and  over  the  matters  of  any  such  application  ;  and  no  creditor  who  shall 
not  have  iiad  fourteen  days'  notice  of  any  intended  application  for  such  order  or 
certificate  as  aforesaid  shall  he  hound  tlieieby." 

226.  "  That  when  the  trustee  or  inspector  under  any  such  deed  or  memorandum 
of  arrangement,  or  if  there  shall  be  no  such  trustee  or  inspector,  when  any  two  of  the 
creditors  shall  be  satisfied  that  six-sevenths  in  number  and  value  of  the  creditors 
whose  debts  amount  to  ten  pounds  and  upwards  have  signed  such  deed  of  memo- 
randum, it  shall  be  lawful  for  such  trustee  or  inspector,  or  for  such  two  creditors,  as 
the  case  may  be,  to  certify  the  same  to  the  Court  in  writing,  and  such  certificate 
shall  be  filed  with  the  registrar  of  the  Court,  and  shall  thereupon  be  piin"'  fi'cie 
evidence  in  all  Courts  of  law  and  Equity  that  such  deed  or  memorandum  of  arrange- 
ment has  been  so  signed." 

227.  "That  every  such  certificate  as  last  aforesaid  shall  have  appended  thereto  a 
full  account  of  the  debts  of  such  trader,  together  with  the  names,  residences  and 
occupations  of  his  creditors,  and  shall  be  accompanied  by  an  affidavit  by  such  trader 
verifying  the  same  ;  and  any  omission  in  such  account,  or  the  insertion  therein  of 
any  debt  not  realh'  existing,  or  of  any  larger  amount  of  debt  than  that  realh'  exist- 
ing, and  which  shall  appear  to  the  Court  to  have  been  made  through  the  culpable 
negligence  or  fraud  of  such  trader,  with  intent  to  defraud  any  of  his  creditors,  shall 
deprive  him  of  the  benefit  of  the  provisions  of  this  Act  with  respect  to  arrangements 
by  deed,  and  of  the  discharge  proposed  in  any  such  deed  or  memorandum  of  arrange-^ 
ment :  provided  alwavs,  that  any  omission,  insertion  or  incorrectness  in  such  account, 
which  shall  not  have  been  made  through  such  culpable  negligence  or  fraud  as  afore- 
said, shall  not  defeat  or  otherwise  affect  such  deed  or  memorandum  of  arrangement." 

228.  "That  the  creditors  of  every  such  trader  shall  have  the  same  rights  respec- 
tively as  to  set-off",  mutual  credit,  lien  and  priority,  and  joint  and  separate  assets 
shall  be  distrilmted  in  like  manner  as  in  bankruptcy  ;  and  no  creditor  shall  be 
prejudiced  or  affected  bj'  being  a  party  to  any  such  deed  or  memoi'aiidum  of  arrange- 
ment as  aforesaid,  or  by  the  same  being  obligatory  upon  him  as  to  his  right  or 
remedy  against  any  person  other  than  such  trader  ;  and  every  person  who  would  be 
entitled  to  prove  in  bankruptcy  shall  be  deemed  a  creditor  within  the  meaning 
of  the  provisions  of  this  Act  with  respect  to  arrangements  by  deed." 

229.  "That  if  any  creditor  of  any  trader  shall  be  desirous  to  shew  that  the 
administration  of  the  estate  of  such  trader  has  not  been  duly  conducted  in  conformity 
with  such  deed  or  memorandum  of  arrangement,  it  shall  be  lawful  for  him  to  apply 
to  the  Court  by  petition,  supported  by  affidavit,  stating  any  facts  or  circumstances  to 
shew  that  such  administration  has  not  been  duly  conducted,  and  thereupon  the  Court 
shall  have  full  power,  and  it  is  hereby  fully  authorized  to  consider  the  subject-matter 
of  such  application,  and  if  it  shall  think  fit  may  direct  any  inquiry,  and  in  such 
manner  as  it  shall  think  proper,  into  the  subject  of  such  application,  and  generally 
may  make  such  order  and  exercise  such  jurisdiction  in  or  over  the  subject-matter  of 
such  application  and  the  costs  thereof  as  to  the  said  Court  shall  appear  just." 

[439]     Desborough  r.  Harris.     Before  the  Lord  Chancellor  Lord  Cranworth. 
/)(///  2.5,  28,  Aiii/usi  1,  4,  185.5. 

[S.  C.  3  Eq.  K.  1058  ;  1  Jur.  (N.  S.),  986  ;  4  W.  R.  2.     See  MattJteiv  v.  Northern 
Assurance  Company,  1878,  9  Ch.  D.  84.] 

A  life  insurance  company  received  notice  of  an  assignment  by  an  insurer  of  a  policy,, 
which  the  company  had  granted,  and  the  insurer  afterwards  became    insolvent. 

■  Soon  after  the  death  of  the  per.son  whose  life  was  insured,  the  assignee  for  value 
applied  for  payment  of  the  sum  due  upon  the  policy,  and  the  company  inquired  of 
the  provisional  assignee  of  the  insolvent  whether  he  would  consent  to  payment 
being  made  to  the  assignee  for  value.  The  provisional  assignee  said  he  could  not 
give  such  consent,  but  that  it  must  be  sought  for  from  the  Court  of  Insolvent 
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Debtors.  The  insolvent  himself  gave  notice  to  the  company  not  to  pay  over  the 
policy  monies  to  his  assignee  for  value,  on  the  grounil  that  the  debt  for  which  it 
was  assigned  as  a  secarit_v  was  satisfied.  In  the  meantime  an  action  was  brought 
upon  the  policy  by  the  assignee  for  value,  in  the  name  of  the  insolvent,  against  the 
company. 

Held,  that  it  was  not  a  ease  in  which  the  company  were  entitled  to  file  their  bill  of 
interpleader  against  the  PlaintitT  in  the  action,  the  insolvent  and  his  provisional 
assignee,  the  insolvent  having  no  title,  and  the  title  of  his  provisional  assignee  being 
subordinate  to  that  of  the  assignee  for  value. 

I'he  case  of  Fenn  v.  Edmonds,  5  Hare,  314,  overruled. 

This  was  an  appeal  by  the  Defendant  Samuel  Sturgis,  the  provisional  assignee 
niider  the  insolvency  of  the  Defendant  Francis  Harris,  from  a  decree  of  the  Vice- 
Chancellor  Wood,  made  on  23d  February  18.5."),  upon  the  hearing  of  an  interpleader 
>iiit.  The  bill  was  filed  liy  Henry  Desborough,  who  was  the  secretary,  and  as  such 
represented  the  Atlas  Insurance  Company.  The  facts  of  the  case,  as  detailed  in  the 
bill,  were  in  substance  as  follows; — On  the  19th  October  1825  the  Atlas  Company 
planted  a  policy,  whereby  they  assured  the  sum  of  £3000  to  the  Defendant  Francis 
Harris,  his  executors,  administrators  and  assigns,  payable  within  three  months  after 
the  death  of  Judith  Grubb.  On  the  17th  April  1829  the  company  received  notice 
of  the  assignment,  by  way  of  mortgage,  of  the  policy  to  persons  representefl  by  the 
Defendants  the  Messrs.  Sanders,  by  which  mortgage-deed  the  assignors  of  Messrs. 
Sanders  were  appointed  the  attornies  of  Francis  Harris,  to  demand,  sue  for  and 
recover  the  policy  monies,  and  the  deed  empowered  them  and  their  assigns  to  give 
ertectual  receipts  for  the  same.  In  1834  the  Defendant  Francis  Harris  took  the 
[440]  benefit  of  the  Insolvent  Debtors  Act,  and  by  an  indenture  dated  the  18th 
January  1834  all  his  real  and  personal  estate  were  assigned  to  the  Defendant  Samuel 
Sturgis.  Judith  Grubb  died  on  the  19th  January  18.53,  and  the  policy,  with  its 
accumulations  by  way  of  bonus,  amounted  to  £4526.  The  bill  alleged  that  the 
Messrs.  Sanders  insisted  that  the\'  were  entitled  to  recover  the  monies  due  on  the 
policy  under  certain  indentures  of  assignment  by  way  of  mortgage,  and  that  the 
Defendants  Francis  Harris  and  Samuel  Sturgis  disputed  the  right  of  the  Messrs. 
Sanders  under  the  said  indentures  to  the  policy,  and  the  monies  payable  thereunder, 
and  that  Samuel  Sturgis  claimed  the  policy  and  monies  as  such  provisional  assignee, 
and  that  he  had  refused  to  consent  to  the  monies  due  on  the  policy  being  paid  by  the 
company  to  the  Messrs.  Sanders.  The  bill  stated  that  on  the  15th  August  1853  the 
Defendant  Francis  Harris  gave  notice  in  writing  to  the  company  that  the  amount 
due  upon  the  policy  was  not  to  be  paid  to  any  individual  who  was  not  authorized  by 
letter  from  him  to  receive  the  same  ;  and  that  the  solicitor  of  the  Defendant  Francis 
Harris  had,  on  the  17th  August  1851,  written  to  the  company  that  Francis  Harris 
considered  that  the  amount  of  the  policy  belonged  to  him,  and  had  requested  him, 
the  solicitor,  to  give  notice  to  the  company  not  to  pay  over  the  monies  due  on  the 
policy  without  his  express  authority  and  consent.  The  bill  also  stated  that  on  the 
28th  July  1853  the  Defendants  the  Messrs.  Sanders  commenced  an  action  in  the 
Queen's  Bench  in  the  name  of  the  Defendant  Francis  Harris,  to  recover  the  amount 
due  under  the  policy,  with  interest  from  the  10th  June  1853.  The  bill  alleged  that 
the  Defendants  Fraticis  Harris  and  Samuel  Sturgis  threatened  to  commence  actions 
against  the  company  to  recover  the  amount  due  on  the  policy.  The  liill  then  set  out 
the  following  correspondence  with  reference  to  the  policy,  and  the  rights  and  [441] 
interests  of  the  Defendants  therein,  between  the  solicitor  of  the  company  and  the 
solicitors  or  agents  of  the  Defendants  Francis  Harris  and  the  Defendants  the  Messrs. 
Sanders. 

On  the  24th  August  1853  Mr.  Browning,  the  solicitor  of  the  company,  wrote  to 
Messrs.  Rhodes,  Lane  &  Rhodes,  who  were  then  acting  as  the  solicitors  of  the 
I)efendant  Francis  Harris,  as  follows : — "  Mr.  Cummin,  of  Exeter,  professionally 
concerned  for  Messrs.  Sanders  &  Co.,  bankers,  of  that  city,  with  Mr.  Philbrick,  of 
Girdler's  Hall,  ha\-e  been  with  me  to-day,  and  stated  the  result  of  an  interview  your 
Mr.  Lane,  on  behalf  of  Mr.  Francis  Harris,  had  yesterday  with  them  respecting  the 
claim  of  ^lessrs.  Sanders  upon  a  policy  in  the  Atlas  Office  for  £3000  on  the  life  of 
^Irs.  Judith  Grubl),  which  was  assigned  to  those  gentlemen  in  the  year  1825,  as 
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collateral  security  with  an  estate  in  Devonshire  for  payment  of  £3750,  upon  which 
there  was  an  existing  charge  of  £3000,  and  to  cover  which  the  policy  in  question 
was  effected.  Thi.s  policy  (which  Ijy  its  accumulations  has  increased  to  the  sum  of 
£4.526)  has  recently  become  a  claim,  and  before  the  same  was  paid  I  thought  it  right, 
on  the  part  of  the  directors  of  the  Atlas  Company,  to  require  the  concurrence  or 
consent  of  Mr.  Harris  on  payment  of  the  amount  to  Messrs.  Sanders  under  their 
security.  This  requisition  ultimately  led  to  the  interview  you  had  yesterday,  and 
Mr.  Cummin  and  Mr.  Philbrick  inform  me  that  they  presented  to  you  and  Mr. 
Harris  an  account  stated  as  between  Messrs.  Sanders  and  Mr.  Harris,  touching  their 
claim  under  their  security,  including  the  payment  of  the  premiums  by  Messrs.  Sanders 
since  the  year  1828  on  the  policy,  and  that  on  the  part  of  Mr.  Harris  you  expressed 
yourself  satisfied  that  Messrs.  Sanders  are  clearly  entitled  to  receive  the  full  amount 
now  due  on  the  policy,  and  that  neither  Mr.  [442]  Harris  nor  the  official  assignee  under 
his  in.solvency,  has  any  claim  upon  it.  It  is  the  desire  of  the  directors  of  the  Atlas 
Company  to  satisfy  this  claim  with  the  least  possible  delay,  and  without  giving  any 
trouble  and  inconvenience  to  any  party,  and  as  soon  as  they  can  be  satisfied,  there  is 
no  reason  to  anticipate  any  interference  or  olijection  by  Mr.  Harris.  Mr.  Philbrick 
told  me  he  had  no  doubt  you  would  answer  any  inquiries  I  might  make  of  you  on 
the  matter,  and  therefore  I  should  be  much  oljliged  if  you  would  acquaint  me  whether, 
as  far  as  Mr.  Harris  or  his  estate  are  concerned,  you  are  satisfied  they  have  no  claim 
on  the  policy  in  question.  Mr.  Philbrick  informs  me  you  have  a  statement  of  the 
account  referred  to,  but  if  not  I  shall  be  glad  to  shew  them  to  you." 

No  answer  to  such  letter  was  received  by  Mr.  Browning,  and  on  the  7th  September 
1853  Mr.  Philbrick,  the  town  agent  of  the  solicitor  of  the  Defendants  the  Messrs. 
Sanders,  wrote  to  Mr.  Browning  as  follows: — Harris  v.  The  Alias  Compani/. — "In 
consequence  of  having  heard  from  Mr.  Cummin  that  Harris  had  been  insolvent  some 
years  since,  I  accompanied  him  to  the  Court  to  see  the  official  assignee,  and  ascertain 
if  he  would  assent  to  Sanders  &  Co.  at  once  receiving  the  monev  on  the  policy,  and, 
after  some  search,  it  appearing  that  Sanders  &  Co.  were  inserted  in  the  schedule  as 
creditors  for  £4500  and  interest,  he  stated  that  if  the  company  would  pay  them  he 
would  offer  no  obstacle,  but  that  if  the  sanction  of  the  Court  was  obtained,  and 
without  which  he  could  not  officially  consent,  the  Court  would  require  some  part  of 
the  money  to  be  held  by  him  for  the  creditors." 

On  the  13th  September  1853  Mr.  Harrison,  the  solicitor  of  the  Defendant  Francis 
Harris,  wrote  to  Mr.  [443]  Browning  as  follows  : — "  Mr.  Harris  has  placed  in  my 
hands  your  letter  dated  the  24th  instant,  addressed  to  Messrs.  Rhodes,  Lane  & 
Rhodes,  and  requested  me  to  reply  to  it.  In  your  letter  of  the  24th,  you  request 
to  be  informed  whether  Mr.  Harris  is  satisfied  that  neither  he  nor  his  estate  have 
any  claim  on  the  policy  in  question,  and  you  say  that  you  have  a  statement  of  accounts 
which  you  will  be  glad  to  shew.  As  Mr.  Harris's  solicitor,  acting  also  as  well  for 
the  benefit  of  his  estate,  I  beg  to  inform  you  most  distinctly,  that  Mr.  Harris  is  not 
satisfied  that  neither  he  nor  his  estate  have  any  claim  to  this  policy,  but  that,  on  the 
contrary,  as  far  as  I  can  judge,  I  believe,  and  it  is  Mr.  Harris's  intention  to  contend, 
that  the  whole  of  the  monies  due  on  this  policy  belong  to  his  estate.  I  have  been 
in  communieation  with  Mr.  Cummin  on  this  suliject,  Ijut  have  not  lieen  able  to  obtain 
any  satisfactory  account  or  explanation  from  that  gentleman,  and  therefore,  as  you 
say  you  have  a  statement  of  accounts,  which  you  will  be  glad  to  shew,  I  shall  be 
much  obliged  if  you  will  inform  me  whether  you  have  any" objection  to  allow  me  to 
inspect  these  accounts,  and  if  not,  that  you  will  be  good  enough  to  name  a  time  most 
convenient  to  yourself,  when  I  could  attend  at  your  office  for  that  purpose.  I  should 
inform  you  that  Mr.  Harris  has  no  desire  to  throw  difficulties  in  the  way  of  Messrs. 
Sanders  receiving  the  amount  due  on  this  policy,  if  they  are  properly  entitled  to  it ; 
but  when  Mr.  Harris  sees  himself  tampered  with,  by  offers  of  small  sums  of  money 
to  procure  his  concurrence,  and  an  unwillingness  on  the  part  of  Messrs.  Sanders  to 
furnish  any  satisfactory  account,  you  will  admit  that  he  is  fully  justified  in  insisting 
upon  all  proper  information  to  satisfy  himself  they  are  properly  entitled  to  this 
portion  of  his  estate— more  especially  when  I  tell  you  that  they  have  already 
appropriated  an  estate  of  more  than  200  acres  to  their  own  use,  which  Mr.  Harris 
stated  upon  oath  to  be  worth  [444]  £9000  in  1834,  and  which  may  well  be  estimated, 
considering  the  price  of  land  at  the  present  time,  to  be  worth  considerably  more. 
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On  the  10th  October  1853  Mr.  Harrison  wrote  to  Mr.  Browning  as  follows: — 
"Sir, — Harris  and  Sander.s, — When  I  had  an  interview  with  you  herein,  you  informed 
me  that  Messrs.  Sanders  had  brought  an  action  in  the  name  of  Mr.  Harris  against 
the  Atlas  Assurance  Company,  to  recover  the  amount  due  on  the  policy  eflPected  on 
the  life  of  the  late  Mrs.  Grubb,  I  now  give  you  notice,  that  Mr.  Harris  never  executed 
any  power  authorizing  Messrs.  Sanders  to  use  his  name  in  any  way  connected  with 
the  policy  in  question,  and  that  the  action  brought  b}'  them  against  the  Atlas 
Companj'  has  been  commenced  without  his  knowledge,  consent  or  authority,  Messrs. 
Sanders  having  no  claim  whatever  to  the  monies  due  on  the  policy  ;  Mr.  Harris  will 
also  contend  that  the  monies  due  on  the  policy  must  be  considered  as  after-acquired 
property,  and  liable  to  the  payment  of  his  subsequent  debts,  and  consequently  that 
the  otHcial  assignee  of  the  Insolvent  Debtors  Court  has  no  interest  in  the  policy  also. 
Mr.  Harris  will  further  contend,  that  the  letter  referred  to  in  your  note  to  me,  of 
the  23d  ultimo,  as  constituting  the  notice  of  assignment,  is  an  insufficient  notice, 
until  I  am  satisfied  on  his  behalf,  that  it  is  so  by  being  furnished  with  a  copy  of  it. 
As,  however,  Mr.  Harris  has  been  advised  to  bring  an  action  against  the  company  to 
recover  the  monies  due  on  the  policy,  for  his  own  benefit,  I  shall  feel  obliged  hy  your 
giving  me  the  name  of  the  officer  appointed  to  sue  and  be  sued  on  the  part  of  the 
company,  and  inform  me  when  you  will  give  an  undertaking  to  appear  on  his 
behalf." 

On  the  17th  October  1853  Mr.  Harrison  wrote  to  [445]  Mr.  Browning  as 
follows  : — "  As  regards  the  official  assignee,  if  any  difficulty  arises  in  that  quarter, 
Messrs.  Sanders  will  have  only  themselves  to  blame  for  it.  I,  however,  contend  the 
ofKcial  assignee  has  no  interest,  and  if  you  look  at  the  case  as  it  is,  you  will  discover 
that  I  am  correct  in  my  views  of  it,  and  that  he  has  none.  No  one  can  give  a  valid 
discharge  to  the  Atlas  Company  but  Mr.  Harris,  and  no  one  can  legally  compel  pay- 
ment, if  the  Atlas  refuse  payment,  except  my  client ;  therefore  with  a  view  to  put 
an  end  to  all  further  question,  and  I  think  it  will  be  to  the  advantage  of  Messrs. 
Sanders,  I  propose  (but,  of  course,  without  prejudice)  that  Messrs.  Sanders  should 
receive  £3000  out  of  the  policy  money  to  meet  the  charge  on  the  estate,  and  that 
the  balance  should  be  paid  to  m_v  client.  If  the  assignee  should  think  he  can  inter- 
fere, he  must  proceed  against  my  client  under  the  provisions  of  the  In.solvent  Act. 
Should  this  proposal  be  objected  to,  you  will  please  furnish  me  with  the  information 
requested  by  my  letter  to  you  of  the  10th  instant."  In  answer  to  this  letter  Mr. 
Browning,  on  the  17th  October  1853,  wrote  to  Mr.  Harrison  to  the  effect  that  the 
company  were  most  desirous,  as  they  had  been  ever  since  the  claim  was  made,  to  pay 
the  amount  due  on  the  policy,  but  that  they  must  insist  on  receiving  a  proper 
discharge.  On  the  1st  December  1853  Messrs.  Buckley  and  Philbrick,  the  town 
agents  of  the  solicitor  of  the  Defendants  the  Messrs.  Sanders,  wrote  to  Mr.  Browning 
as  follows  : — "Harris  v.  The  Atlas  Company. — We  have  just  obtained  counsel's  advice 
as  to  the  course  to  adopt,  and  are  advised  to  proceed  with  the  action  ;  we  shall  there- 
fore declare  shortly." 

The  bill  prayed  that  the  Defendants  F.  Harris,  S.  Sturgis  and  the  Messrs.  Sanders 
might  interplead  together,  and  that  it  might  be  ascertained  to  whom  the  policy 
monies  belonged  and  ought  to  be  paid,  and  that  [446]  the  Plaintiff  might,  on  behalf 
of  the  company,  be  at  liberty  to  pay  the  same,  with  interest,  from  the  10th  June 
1853,  into  the  Bank  of  England,  in  trust  in  this  cause,  and  for  an  injunction  to 
restrain  the  Defendants  from  proceeding  with  the  action  already  commenced,  and 
from  commencing  any  other  action  at  law  against  the  company  in  respect  of  the 
matter  aforesaid. 

The  Defendants  the  Messrs.  Sanders  stated  in  their  answer,  that  at  an  interview 
which  Mr.  Cummin,  their  country  solicitor,  and  Mr.  Philbrick,  his  town  agent,  had 
with  the  Defendant  Samuel  Sturgis,  at  the  office  of  the  Insolvent  Court,  on  the  24th 
August  1853,  the  Defendant  Samuel  Sturgis  said  that  there  was  no  doubt  that  in 
equity  they  were  entitled  to  the  money  owing  on  the  policy,  and  if  they  would 
satisfy  the  Plaintiff's  company  and  get  the  money  without  his  concurrence,  he  should 
offer  no  opposition,  and  that  subsequently,  being  desirous  if  possible  of  removing 
the  Plaintiff's  objections  to  payment  of  the  money,  their  solicitor,  Mr.  Philbrick, 
^vrote  to  Samuel  Sturgis  requesting  him  to  inform  them  whether  it  was  his  intention 
to  claim  any  interest  m  the  policy,  and  if  not  whether  he  would  allow  his  name  to 
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he  used  in  any  proceedings,  ami  tliat  in  reply  thereto  Mr.  Philbriek  received  a  letter 
from  Saniuol  Sturgis  as  follows: — "Sir, — If  the  assignment  of  the  policy  were  not 
atisohite  and  luiredeeniable,  I  believe  the  assurance  company  must  have  the  joint 
<lischarge  of  the  provisional  assignee  of  the  insolvent.  The  provisional  assignee's 
title  is  in  trust  for  the  whole  body  of  creditors.  It  is  not  usual,  nor  would  it  be  just 
for  that  title  to  be  exercised  for  the  benefit  of  one  party,  and  without  any  considera- 
tion to  the  body  of  creditors.  It  has  been  stated  that  Messrs.  Sanders's  security 
charged  some  other  property  besides  the  one  estate  alluded  to.  As  the  whole  case 
appears  to  involve  a  matter  of  important  accounts,  I  can  give  no  consent  re-[447]- 
lating  to  it ;  as  you  will  see  such  an  act  would,  in  my  situation,  be  incurring  an 
improper  responsibility. — I  am,  Sir,  your  faithful  servant,  Samuel  Stukgis, 
provisional  assignee." 

They  submitted  that  the  claim  made  by  Francis  Harris  was  not  sufficient  to 
entitled  the  Plaintiff  to  tile  a  l.iill  of  intei-pleader,  inasmuch  as  the  same  was  not  a 
hom'i  fidi'  claim,  and  even  if  the  same  were  a  hond  fiilc  claim,  j'et,  inasmuch  as  payment 
in  thie  action  commenced  by  them  in  the  name  of  Francis  Harris,  would  have  effectu- 
ally protected  the  company  from  any  further  claim  by  F.  Harris,  .such  claim  did  not 
constitute  sufficient  ground  for  interpleader.  With  reference  to  the  alleged  claim 
nf  Samuel  Sturgis,  they  submitted  whether  he  made  any  claim  which  formed  a 
sufficient  ground  for  interpleader,  and  insisted  that  if  the  Court  should  be  of  opinion 
that  Samuel  Sturgis  had  so  acted  as  to  justify  the  Plaintiff  in  instituting  this  suit, 
he  ought  to  pay  the  costs  of  this  suit ;  but  if  he  had  not  so  acted,  then  that  the 
Plaintiff  ought  to  pay  the  .same. 

Mr.  Sturgis,  in  his  answer,  stated  thus : — "  I  have  declined  to  consent  to  the 
payment  to  the  Defendants  the  Messrs.  Sanders  of  the  monies  due  upon  the  said 
policy,  conceiving  that  I  could  not  properly  do  so,  ha\'ing  regard  to  my  character  and 
position  as  trustee  for  the  creditors  of  the  said  insolvent,  and  that  the  last-named 
Defendants,  if  they  had  not  obtained  from  the  insolvent  an  absolute  assignment  of 
the  policy,  had  no  right  to  call  upon  or  require  me  to  perfect  their  security  thereto. 
I  do  not  further  or  otherwise,  save  as  herein  appears,  in  any  manner  deny  or  dispute 
the  right  of  the  Defendants  the  Messrs.  Sanders  to  the  said  policy  and  the  monies 
payable  thereunder  ;  but  I  leave  them  to  make  out  their  claim  thereto,  and  to  recover 
the  .same  as  they  may  be  advised.  I  do  [448]  not  claim  the  same  monies,  or  any 
part  thereof,  as  such  provisional  a.ssignee  of  the  estate  and  effects  of  the  Defendant 
Francis  Harris  as  in  the  Plaintiff's  bill  mentioned,  unless  I  shall  appear  to  the  Court 
to  be  entitled  thereto." — And  then  he  added,  "  I  deny  that  I  threaten  and  intend, 
or  have  threatened  or  intended  to  commence  an  action  at  law,  or  take  any  other 
proceedings  against  the  said  company  to  recover  the  amount  due  on  the  policy,  or 
any  part  thereof.  I  do  not  know,  and  cannot  set  forth,  whether  the  I)efondant 
Harris  has  or  not  commenced  an  action  against  the  company  to  recover  the  sum  due 
under  the  policy,  or  whether  he  does  or  not  threaten  or  intend  to  do  so.  And  I 
never,  prior  to  the  institution  of  this  suit,  made  any  claim  whatever  to  the  policy  in 
the  bill  mentioned,  or  the  monies  thereby  secured.  And  I  submit  and  humbly  insist 
that  I  ought,  under  these  circumstances,  to  be  paid  my  costs  of  this  suit." 

The  Defendant  F.  Harris  by  his  answer  stated  that  he  had  mortgaged  certain 
freehold  premises  to  the  Defendants  the  Messrs.  Sanders  shortly  before  the  assign- 
ment of  the  policy,  but  added  that  he  believed,  after  sati.sfying  all  his  creditors,  at 
the  time  of  his  insolvency,  and  the  Defendants  the  Messrs.  i?anders,  there  would  be 
a  surplus  coming  to  him  from  the  policy  monies  ;  and  he  submitted  that  if  the  Messrs. 
Sanders  were,  as  they  alleged,  entitled  to  hold  the  freehold  premises,  their  claim  in 
respect  of  the  mortgage  must  be  treated  as  satisfied  and  in  that  event  the  surplus 
of  the  policy  monies,  after  the  satisfaction  of  his  creditors,  was  payable  to  him  :  and 
ho  admitted  that  he  disputed  the  right  of  the  Defendants  the  Messrs.  Sanders  to  the 
policy. 

Mr.  Browning,  the  solicitor  for  the  Atlas  Company,  was  examined  on  behalf  of 
the  Plaintiff,  and  deposed  to  [449]  the  following  effect : — I  had  an  interview  with 
the  Defendant  Samuel  Sturgis,  the  provisional  "assignee  of  the  In.solvent  Debtors 
Court,  and  as  such  the  assignee  of  the  Defendant  Francis  Harris.  My  object  in 
seeking  that  interview  was  to  obtain  the  assent  of  the  said  Samuel  Sturgis,  as  such 
as.signee,  to  the  payment  by  the  Atlas  Company  of  the  sum  of  £i526,  as  the  amount 
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due  on  the  policy  in  the  pleadings  mentioned  to  the  Defendants  the  Messrs.  Sanders, 
who  had  claimed  the  amount  of  such  policy  from  the  company  I  stated  to  Mr. 
Sturgis  that  there  was  an  adverse  claim  by  the  Defendant  Francis  Harris  to  the 
amount  due  on  the  policy,  and  that  the  company  had  been  advised  that  it  would  not 
be  safe  for  them  to  pay  the  amount  to  Messrs.  Sanders  without  the  concurrence  of 
Mr.  Harris  or  of  his  assignee,  if  insolvent,  and  asked  him  if  he  would  consent  to  the 
company's  paying  the  amount  to  Messrs.  Sanders  ;  to  which  he  replied  that  he  covdd 
not  give  such  consent,  but  that  it  must  be  -sought  for  from  the  Court  of  Insolvent 
Debtors,  and  added  that  if  such  consent  of  the  Court  were  applied  for  it  would 
require  a  certain  sum  to  be  applied  to  the  general  creditors  of  the  insolvent,  as  had 
been  done  in  similar  instances. 

When  the  cause  was  heard  by  the  Vice-Chancellor,  His  Honour,  in  giving  judg- 
Tiient,  expressly  stated  that  he  did  not  rely  on  the  authority  of  the  case  of  Fi-nn  v. 
Eiliinmds  {o  Hare,  314),  but  declared  that  in  his  opinion  the  statement  made  by  Mr. 
Sturgis,  on  the  occasion  of  his  interview  with  Mr.  Browning,  amounted  to  a  claim 
which  justified  the  Plaintiff  in  making  Mr.  Sturgis  a  Defendant  to  the  interpleader 
suit,  and  that  he  ought  to  pay  the  costs  of  the  litigation.  The  Vice-Chancellor 
directed  that  the  Plaintiff  should  have  his  costs  of  the  suit  out  of  [450]  the  fund, 
the  balance  to  be  paid  to  the  Defendants  the  Messrs.  Sanders  ;  and  the  Defendant 
Sturgis  was  ordered  to  pay  the  Defendants  the  Messrs.  Sanders  their  costs,  together 
Avith  the  costs  of  the  Plaintiff,  which  had  been  ordered  to  be  deducted  out  of  the 
fund.  From  that  decree  the  Defendant  Samuel  Sturgis  now  appealed  to  the  Lord 
Chancellor. 

Mr.  James  and  Mr.  Rasch  for  the  Plaintiff,  Desborough  in  support  of  the  decree 
of  the  Vice-Chancellor.  We  submit  that  under  the  circumstances  of  this  case  the 
Plaintiff  had  no  other  alternative  but  to  file  the  present  bill  of  interpleader,  and  the 
Defendant  Sturgis,  having  improperly  raised  a  claim  upon  the  fund,  was  justly 
ordered  to  pay  the  costs  of  the  suit ;  Martinius  v.  Helmufh  (2  V.  &  B.  412,  in  nofis.). 
The  authority  of  Fenn  v.  Edmonds  (.5  Hare,  314)  is  precisely  in  point,  the  facts  there 
being  almost  identical  with  those  of  the  present  case,  with  the  exception  that  that 
was  a  case  of  an  assignee  under  a  bankruptcy,  while  the  Defendant  Sturgis  here  is 
an  assignee  of  an  insolvent ;  but  this  can  make  no  difference.  The  right  of  a  Plaintiff 
in  an  interpleader  suit  is  to  be  protected  not  merely  from  a  double  liability  but  from 
double  vexation,  Ead  and  IFed  India  L)och  Company  v.  Littledale  (7  Hare,  57).  The 
action  commenced  by  the  bankers  would  not  have  settled  the  point  at  issue,  for  they 
could  not  have  given  a  discharge  nor  freed  the  Atlas  Company  from  liability  to 
Harris  if  he  were  solvent,  and  his  right  to  sue  vested  in  his  assignee ;  D'Arnay  v. 
Chesneau  (13  M.  &  W.  796),  Sioann  v.  Sutton  (10  A.  &  E.  623). 

Mr.  Rolt  and  Mr.  Bazalgette  appeared  for  the  Defendants  the  Messrs.  Sanders. 

[451]  They  referred  to  the  cases  of  Gh/nn  v.  Loch'  (3  Dru.  &  AVar.  11),  Cochrane 
v.  O'Brien  (2  Jo.  &  Lat.  380). 

Mr.  Headlam  and  Mr.  Tripp,  for  the  Defendant  Francis  Harris. 

The  Solicitor-General  [Bethell]  and  Mr.  Osborne,  for  the  Defendant  Samuel 
Sturgis,  in  support  of  the  appeal.  The  Plaintiff  has  no  ground  for  the  institution 
of  this  suit,  there  being  no  adverse  claimants.  The  right  to  file  the  present  Ijill  of 
interpleader  can  only  l»e  supported  either  by  shewing  that  the  Defendant,  Samuel 
Sturgis,  asserted  a  claim,  or  that  the  Defendant  Harris  had  a  right.  With  respect 
to  the  right  or  claim  of  the  Defendant  Harris,  there  can  be  no  question  as  to  its 
invalidity,  if  his  assignee  does  not  claim,  and  it  is  quite  clear  that  he  ought  never 
to  have 'been  made  a  party,  Rochfcni  v.  Tlattcrsbi/  (2  H.  L.  Ca.  388).  We  do  not 
question  the  authority  of  the  case  of  the  East  and  JFcst  India  Dock  Cotnpani/  v.  Little- 
dak  (7  Hare,  57),  as  to  the  right  of  a  party  to  protect  himself  from  double  vexation, 
but  we  submit  that  the  two  claims  must  be  shewn  to  have  some  colour  of  title. 
Here  the  claim,  if  any,  of  the  Defendant  Sturgis  must  be  shewn  to  lie  in  opposition 
to  the  claim  asserted  "by  the  Defendants  the  Messrs.  Sanders;  but  at  the  most  the 
claim    which    the    Defendant   Sturgis   can    be    said    to  have  preferred  was  a  claim 

I  subordinate  to  that  of  Messrs.  Sanders,  and  it  was  surely  competent  for  him  to  have 
claimed  an  interest  in  the  equity  of  redemption,  subject  to  their  mortgage.  All  that 
the  Defendant  Sturgis  ever  wrote  or  said  upon  the  subject  of  a  claim  amounted  to 
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the  Court  of  which  I  am  the  ministerial  officer."  In  [452]  such  capacity  the 
provisional  assignee  had  no  right  to  release  or  assign  any  property  of  the  insolvent 
without  the  sanction  and  direction  of  the  Court  for  the  Kelief  of  Insolvent  Debtors, 
and  his  powers  and  duties  in  such  cases  are  prescribed  by  the  42d  and  68th  sections 
of  the  Act  1  &  2  Vict.  c.  110.  I5ut  admitting  for  the  sake  of  the  argument  that  the 
Defendant  Sturgis  took  an  erroneous  view  of  his  rights,  still  that  would  not  have 
justified  the  filing  of  this  bill  of  interpleader,  because  it  is  founded  on  Harris's 
disputing  the  Messrs.  Sanders'  title.  But  it  is  to  be  observed  that  Harris  could  not 
have  revoked  the  power  of  attorney  to  give  discharges  in  his  name,  nor  was  that 
power  of  attorney  aflected  by  reason  of  his  insolvency,  and  the  consequent  devolution 
of  his  rights  on  his  assignee,  who  could  only  be  entitled  to  any  surplus  after  satisfac- 
tion of  the  claims  of  Messrs.  Sanders'  debt.  In  the  present  case  the  Messrs.  Sanders 
have  shewn  that  the  amount  owing  to  them  exceeded  what  was  due  under  the  policy, 
and  there  could  therefore  be  no  beneficial  interest  either  in  the  insolvent  or  his 
assignee,  Leslie  v.  Guthrie  (1  B.  N.  C.  697).  The  decision  in  Fenn  v.  Edmonds  (5 
Hare,  314),  so  far  as  it  makes  the  provisional  assignee  pay  the  costs,  is  very  question- 
able, and  the  Vice-Chancellor  Wood,  in  pronouncing  his  judgment,  expressly  stated 
that  his  decision  was  not  based  on  that  authority.  The  true  reason  why  in  that 
ease  the  official  assignee  was  made  to  pay  the  costs  was,  that  he  did  not  appear,  and 
the  Plaintiff  and  other  Defendant  took  such  decree  as  they  could  abide  by,  and  agreed 
to  pay  his  costs,  adding  them  to  his  own  as  against  the  absent  Defendant.  The  form 
of  the  decree  is  erroneous,  for  it  assumes  to  determine  the  rights  of  the  parties. 

Mr.  James,  in  reply.  It  is  not  necessary  that  there  should  be  two  active  [453] 
claimants  of  the  property  to  warrant  a  bill  of  interpleader,  it  is  sufficient  that  there 
is  a  probahilis  causa  Htiffandi  on  the  part  of  two  claimants  for  the  same  debt  or 
obligation.  The  insurance  company  has  a  right  to  be  discharged  by  the  legal 
owner  ;  the  Defendants  the.  Messrs.  Sanders  alleged  that  Sturgis  alone  could  give  a 
valid  receipt,  but  according  to  the  rule,  as  established  in  D'Arnay  v.  Chesneau  (13  M.  & 
AV.  796),  such  rights  remained  in  the  assignor  Harris,  as  trustee.  It  is  clear  that  the 
Plaintiff  has  a  right  to  deduct  his  costs,  upon  paying  the  money  into  Court.  [The  Lokd 
Chancellor.  Not  always,  because  a  stranger  might  claim  without  a  shadow  of  right ; 
in  such  a  case,  if  he  were  made  a  party,  the  Plaintiff  would  not  necessarily  have  his  costs 
out  of  the  fund.]  As  to  the  power  of  attorney  warranting  a  discharge  by  the  Messrs. 
Sanders  alone,  and  dispensing  with  the  receipt  of  the  provisional  assignee,  such  a 
contention  is  answered  by  the  case  of  Brasiei-  v.  Hudson  (9  Sim.  1),  where  it  was  held 
that  the  presence  of  a  clause,  empowering  an  assignee  of  a  charge  upon  an  estate, 
bj'  way  of  mortgage,  to  give  an  effectual  discharge,  did  not  dispense  with  the 
necessity  of  adding  subsequent  incumbrances.  As  to  there  being  no  warrant  for 
such  a  decree  in  cases  of  interpleader,  the  authority  of  Angell  v.  Haddon  (16  Yes.  202. 
See  p.  203)  is  an  answer;  in  that  case  Sir  AVm.  Grant  says,  "If,  therefore,  at  the 
hearing  the  question  between  the  Defendants  is  ripe  for  decision,  the  Court  decides 
it."  The  authority  of  Fenn  v.  Edmonds  (.5  Hare,  314)  has  never  been  impugned, 
and,  at  the  date  of  that  decision,  the  decree  against  the  absent  Defendant  could  not 
have  been  in  consequence  of  the  Plaintiff  being  at  liberty  to  take  such  decree  as  he 
could  abide  by,  that  practice  having  been  abolished,  and  the  Judge  being  required 
to  be  satisfied  that  the  case  of  the  Plaintiff  was  proved  against  the  [454]  absent 
Defendant.  As  to  the  Defendant  Sturgis  filling  an  official  character,  the  very  same 
argument  was  urged  on  behalf  of  his  predecessors  in  office  and  disallowed  in  the 
cases  of  Applehi/  v.  Duke  (1  Phil.  272),  C'larle  v.  JrHmot  (1  Phil.  276). 

Juf/iisl  4.  The  Lord  Chancellor.  This  was  a  bill  of  interpleader,  instituted 
by  the  Plaintiff,  who  may  be  described  as  the  Atlas  Insurance  Company,  and  who 
represents  them  according  to  the  provisions  of  their  Act  of  Parliament.  The  dates 
and  facts  which  are  material  are  these  ;— On  the  19th  October  1825  the  Atlas 
Insurance  Company  insured  a  sum  of  £3000,  payable  to  Francis  Harris  upon  the 
death  of  Judith  Grubb  ;  on  the  31st  of  December  1825  Mr.  Harris  assigned  the 
policy  to  per.sons  represented  by  the  Defendants,  the  Messrs.  Sanders,  who  are 
bankers  at  Exeter,  as  a  security  for  the  sum  of  £3750.  It  should  be  stated  that 
previously  to  that  they  had,  to  secure  this  same  sum,  also  mortgaged  certain  real 
property,  and  had  a.ssigned  another  policy  for  the  same  sum  of  £3000,  payable 
on  the  death  of  Judith  Grubb,  but  which  had  been  effected  in  another  office.     For 
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some  reason,  it  does  not  appear  what,  that  policy  was  agreed  to  he  dropped,  and  a 
new  policv  effected  in  the  Athis  Company,  whicli  is  the  policy  now  in  iiuestion.  The 
result  is,  that  the  Defendants  the  Messrs.  Sanders  hold,  as  a  security  for  the  £37.50, 
the  real  estate  and  the  policy,  which  was  effected  on  the  19th  October  18'25,  in  the 
Atlas  Office.  Notice  of  this  assignment  was  duly  given  to  the  office  by  the  Mes.srs. 
Sanders  in  April  1829.  In  1830  the  Messrs.  Sanders  took  possession  of  the  real 
estates  and  have  ever  since  remained  in  possession.  In  the  year  1834  [455]  Francis 
Harris  took  the  benefit  of  the  Insolvent  Act,  and  all  his  property  was  transferred  to  the 
provisional  assignee,  now  represented  by  Mr.  Sturgis  ;  whether  he  was  the  provisional 
assignee  at  the  time  of  the  insolvency,  or  has  since  succeeded  to  the  office,  is  im- 
material, for  all  the  property  that  was  transferred  to  the  provisional  assignee 
certainly  is  now  vested  in  him.  On  the  19th  January  1853  Judith  Grubb,  the  life 
insured,  dropped,  and  on  the  6th  of  December  1853  the  present  l)ill  was  filed  by 
the  Plaintiff  representing  the  Atlas  Company,  alleging  that  Harris  and  Sturgis 
disputed  the  right  of  the  Messrs.  Sanders  to  receive  the  money  due  on  the 
policy. 

Now  the  foundation  of  the  right  to  file  a  bill  of  interpleader  is,  that  there  is  a 
confiict  between  two  or  more  persons  claiming  the  same  debt  or  obligation.  That 
is  stated  in  all  the  cases  and  in  all  the  treatises  of  authority  on  the  subject,  and  is 
a  matter  which  admits  of  no  doubt.  Where  such  a  state  of  things  exists,  and  when 
that  double  claim  has  not  been  occasioned  by  the  conduct  of  the  person  who  is  liable 
to  discharge  the  debt  or  obligation,  he  may  obtain  the  assistance  of  this  Court,  and 
upon  bringing  into  Court  the  amount  of  the  debt  in  dispute,  the  Court  will  relieve 
him,  and  put  the  conflicting  claimants  to  litigate  their  rights  between  one  another. 
I  guard  myself  thus  in  saying,  that  when  the  liability  is  not  occasioned  by  the  act  of 
the  person  liable,  for  otherwi.se  there  is  no  case  of  interpleader.  That  was  the  case, 
before  Lord  St.  Leonards,  of  Corhrane  v.  O'Brien  (2  J.  eV  L.  380),  in  which  a  person 
paid  a  sum  of  money  into  a  bank  in  his  own  name  upon  a  deposit  receipt,  and  shortly 
afterwards,  by  his  direction,  his  brother  lodged  an  additional  sum  in  the  same  bank, 
and  obtained  a  new  deposit-receipt  in  the  name  of  their  sister,  for  the  whole  amount, 
and  the  old  receipt  was  cancelled  :  the  first  depositor  having  died,  his  [456]  brother, 
as  his  administrator,  claimed  the  money,  alleging  that  the  gift  to  the  sister  was 
incomplete,  while  she  also  demanded  the  money  of  the  bank  ;  but  Lord  St.  Leonards 
held,  upon  very  intelligible  principles,  that  that  was  not  a  case  of  a  double  demand 
for  one  dutj',  though  a  case  in  which  there  might  be  two  liabilities,  and  decided  that 
it  was  no  case  for  interpleader  on  the  part  of  the  bankers.  They  had  given  a  right 
of  action  in  respect  of  what  was,  in  truth,  the  same  sum  of  money  to  two  dift'erent 
people,  and  that  would  not  enable  those  two  in  an  interpleader  suit  to  litigate 
between  themselves  ; — both  of  them  might  have  acquired  a  right.  I  think  that  the 
same  principles  of  reasoning  guided  Lord  Cottenham  in  the  case  of  Cmwshai/  v. 
Thornton  (2  M.  &  C.  1.  See  p.  19).  He  there  says,  "The  case  tendered  by  every 
such  liill  of  interpleader  ought  to  be,  that  the  whole  of  the  rights  claimed  by  the 
Defendants  may  be  properlj-  determined  hy  litigation  between  them,  and  that  the 
Plaintiffs  are  not  under  anj*  liabilites  to  either  of  the  Defendants,  beyond  those 
which  arise  from  the  title  to  the  property  in  contest."  In  other  words,  if  there  be 
a  double  claim,  which  has  been  occasioned  by  the  act  of  the  party  seeking  inter- 
pleader, he  cannot  have  relief  from  the  Court.  In  order,  however,  to  establish  a 
case  for  interpleader,  it  is  necessary  there  should  really  be  confiicting  claims,  and 
the  question  here  is  whether  there  are  conflicting  claims,  or  rather,  I  should  say, 
whether  there  were  when  the  l)ill  was  filed. 

Now  the  real  state  of  the  case  with  respect  to  the  rights  of  the  parties  is  clear. 
Harris  had  no  pretence  whatever,  at  all  events  no  pretence  for  any  beneficial  interest 
in  the  policy,  for  all  the  beneficial  right  of  redemption  certainly  had  passed  to  Sturgis 
by  virtue  of  the  insolvency.  I  do  not  think  it  is  necessary  for  me  to  go  [457]  into 
the  question  as  to  the  conflicting  decisions,  or  at  least  the  apparent  conflict  of  decisions 
which  exists,  as  to  whether  the  right  of  action  in  such  a  case  as  the  present,  where 
there  is  a  right  of  redemption,  remains  in  the  insolvent  or  pa.sses  to  the  provisional 
assignee.  I  own  that  I  cannot  feel  any  very  gi'eat  doubt  that  it  must  pass  to  the 
provisional  assignee,  because  it  may  be  a  matter  of  value.  If  the  insolvent  is  a  mere 
trustee  at  the  time  of  his  insolvency,  then  the  right  of  action  does  not  pass  to  the 
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provisional  assignee  any  more  than  it  does  in  bankruptcy  ;  but,  if  there  be  a  right 
to  redeem  on  payment  of  a  certain  sum  of  money,  I  cannot  imagine  on  what  principle 
it  can  be  said  that  \'ou  are  to  look  into  the  question,  how  far  it  is  proltable,  or  how 
far  the  result  will  shew,  that  the  right  of  redemption  is  valuable  or  is  not  \aluable ; 
it  may  be  valuable,  and  1  think  all  convenience  seems  in  favour  of  holding  that  as 
such  it  passes  to  the  provisional  assignee.  However,  that  is  a  matter  with  which  I 
will  not  embarrass  myself.  It  may  be  that  the  dictum,  if  not  the  decision,  of  the 
Court  of  Exchequer  in  J/Arnai/  v.  Chesneau.  (13  M.  &  W.  796),  is  at  variance  with 
the  prior  case  in  the  Common  Pleas  of  Leslie  v.  Guthrie  (1  Bing.  N.  C.  697);  it  may 
be  they  are  reconcilable  one  with  the  other.  In  the  view  I  take  of  this  case,  the 
question  does  not  arise,  therefore  I  merely  advert  to  them  to  shew  that  I  have  not 
overlooked  the  argument  that  was  addressed  to  me  on  the  subject,  but  it  does  not 
appear  to  me  necessary  to  decide  between  those  two  authorities.  In  the  present 
case,  the  only  possible  claim  adverse  to  the  Messrs.  Sanders,  was  that  of  Mr.  Sturgis, 
for  Harris  was  entirely  out  of  the  question.  There  can  be  no  doubt  that  if  there 
was  any  beneficial  interest  in  Harris,  it  passed  to  Mr.  Sturgis,  the  provisional 
assignee  ;  but  Mr.  Sturgis's  claim  was  not  in  truth,  as  it  appears  to  me,  an  adverse 
[458]  claim  ;  it  was  nothing  but  a  claim  after  the  Messrs.  Sanders  were  satisfied,  for 
the  assignment  to  them  was  not  disputed.  In  many  of  the  cases  which  are  reported 
in  the  books  the  question  has  been  a  question  arising  between  the  assignor  and 
assignee,  where,  either  on  the  ground  of  fraud  or  on  some  other  ground,  the  validity 
of  the  assignment  which  was  to  give  a  title  to  the  assignee  has  been  disputed  and 
it  has  been  held  to  be  a  good  case  for  interpleader.  Here  there  is  no  question  at  all 
that  Harris,  before  his  insolvencj^  and  therefore  I  may  say  Sturgis,  assigned  to  the 
Messrs.  Sanders  ;  the  only  question  is,  whether  the  trusts  upon  which  the  assign- 
ment was  made  had  or  had  not  been  so  satisfied  as  that  Sturgis  might  have  a  right. 

The  mere  fact  that  the  assignee  is  only  a  mortgagee,  does  not  of  itself  give  any  right 
to  call  on  the  assignor  and  assignee  to  interplead;  the  two  claims  are  not  conflicting. 
I  do  not  say  that  a  mortgagor  might  not,  by  his  conduct,  make  a  case  in  which  his 
<lelitor  might  file  a  bill  of  interpleader  against  him  and  his  mortgagee  ;  as,  for  instance, 
if  the  mortgagor  gave  notice  to  the  debtor  that  since  the  mortgage  he  had  satisfied 
the  demand  of  the  mortgagee,  so  that  the  assignment,  by  way  of  mortgage,  was  no 
longer  in  force ;  but  without  such  notice,  setting  up  what  would  be  in  substance  a 
claim  independent  of  his  character  of  mortgagor,  no  right  exists  in  the  debtor  to  call 
on  the  original  creditor  and  mortgagee  to  interplead. 

I  do  not  think  the  objection,  that  there  is  no  declaration  in  the  deed  of  as.sign- 
ment  that  the  receipts  of  the  mortgagee  shall  be  good  discharges,  can  be  sustained, 
for  in  the  first  place  the  deed  contains  the  usual  power  of  attorney  enabling  the 
mortgagee  to  demand,  sue  for,  and  recover  the  policy  monies,  and  to  give  eft'ectual 
re-[459]-ceipts  for  the  same  ;  and  furtlier,  the  nature  of  the  transaction  necessarily 
implied  such  a  power,  for  the  company  never  could  ascertain  what  were  the  equitable 
rights  between  the  mortgagor  and  mortgagee  of  a  policy,  depending,  as  they  must, 
on  the  state  of  the  accounts,  which  are  beyond  the  control  of  the  persons  bound  to 
pay. 

I  cannot  conceal  from  myself  that  in  thus  holding  that  the  relative  position  of 
mortgagor  and  mortgagee  does  not  give  a  title  to  the  debtor  to  file  a  bill  of  interpleader, 
I  am  altogether  disregarding  the  authority  of  Fenny.  Edmonds  (5  Hare,  314).  With 
all  respect  to  Sir  James  Wigram,  I  must  say  if  that  case  is  fully  and  accurately 
reported,  it  is  one  which  I  cannot  follow.  It  appears  to  me  to  proceed  on  the  assump- 
tion that  assignees  in  bankruptcy  are  bound  to  be  active  in  confirming  a  prior  assign- 
ment made  by  the  bankrupt,  if  called  on  for  the  purpose  liy  the  person  who  has  to 
pay,  and  if  they  decline,  that  they  may  be  treated  as  setting  up  a  claim  to  what  has 
been  assigned.  I  can  find  no  warrant  for  such  a  doctrine.  It  is,  in  truth,  a  further 
assurance  which  is  asked  for,  and  which,  except  by  reason  of  special  contract,  no 
one  is  bound  to  make.  I  collect  from  the  note  of  Vice-Chancellor  Wood's  judgment, 
that  he  entertained  great  doubt  as  to  the  decision  in  Fcnn  v.  Edmonds  (5  Hare,  314), 
and  he  ultimately  decided  this  question  on  the  ground  that  Mr.  Sturgis  had  in  sub- 
stance asserted  a  claim  on  the  occasion  of  his  interview  with  Mr.  Browning.  I 
confess  I  do  not  so  interpret  what  he  then  said.  [His  Lordship  here  referred  to  the 
passages  in  the  answers  of  the  Defendants  the  Messrs.  Sanders  and  the  Defendant 
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Samuel  Sturgis,  set  out  in  the  report,  ;ui<l  proceeded.]  Now  that  i.s  tlio  rcpre.seiita- 
tion  given  hy  the  Defendants  the  Me.ssrs.  S.inder.s  ami  by  Mr.  fSturgi.s  in  their  answers. 
I  think  [460]  the  real  meaning  of  the  statement.s  made  by  Mr.  Sturgis  in  his  answer, 
and  on  the  occasion  of  the  interview  with  Mr.  Browning,  cannot  be  misunderstood, 
and  I  interpret  them  thus  : — If  you  want  further  a.ssurance,  I  can  only  give  that  under 
the  sanction  of  the  Insolvent  Court,  and  that  Court,  I  contend,  will  only  authorize 
me  to  give  it  for  a  consideration  ;  whether  you  a.sk  for  it,  and  think  it  worth  jiurchas- 
ing,  is  for  you  to  determine.  I  claim  nothing  ;  I  am  passive  ;  if  you  want  me  to  l)e 
active,  you  must  pay  for  my  activity."  I  consider  this  to  be  no  claim  which  justifies 
a  bill  of  interpleader.  It  was  no  claim  except  in  the  event  of  the  Messi's.  Sanders 
asking  for  something  which  he  was  not,  as  provisional  assignee,  bound  to  give.  I 
think  therefore  this  liill  ought  to  have  been  dismissed  with  costs  against  the  Defendant 
Sturgis.  With  respect  to  the  Defendant  Harris,  he  certainly  made  a  claim  which  he 
persisted  in  up  to  the  answer,  though  it  was  properly  abandoned  by  his  counsel  at 
the  hearing  ;  there  being  no  pretence  for  it  there  could  be  no  case  of  interpleader 
between  him  and  the  Messrs.  Sanders,  who  were  actually  suing  the  company  in  the 
name  of  Harris ;  so  that  the  only  question  would  have  been,  if  it  could  be  stated  as 
a  serious  question,  whether  he  would  recover  for  himself  or  for  others;  but  that  is 
not  a  case  for  interpleader.  The  result  therefore  in  my  opinion  is,  that  the  whole 
fund  ought  to  have  been  transferred  to  the  Messrs.  Sanders  without  any  deduction, 
and  the  l>ill  ought  to  have  been  dismissed  with  costs  against  them  and  the  Defendant 
Sturgis,  and  without  costs  as  against  the  Defendant  Harris. 

[461]     James  r.  Rice.     Before  the  Lords  Justices.     June  9,  1854. 
[S.  C.  2  Eq.  R.  746  ;  2.3  L.  J.  Ch.  819  ;  18  Jur.  818;  2  W.  R.  542.] 

Money  was  advanced  before  the  passing  of  the  17  &  18  Vict.  c.  90.  at  £6  per  cent, 
on  a  promi.ssory  note,  and  a  deposit  of  title-deeds  of  freehold  property  as  a  collateral 
security.  Afterwards  it  was  agreed  by  parol  that  a  legal  mortgage  should  be 
executed  by  the  borrower  to  secure  the  amount  advanced  with  interest  at  £5  per 
cent,  per  annum,  but  no  mortgage  was  executed.  Held,  that  the'parol  agreement 
was  sufficient  to  change  the  contract  to  a  legal  one,  and  that  a  return  and  fresh 
deposit  of  the  deeds  was  not  necessary  to  take  the  second  contract  out  of  the 
Statute  of  Frauds. 

Motion  to  dispense  with  service  on  a  Defendant  of  a  copy  of  a  decree  on  a  bill  taken 
pro  confesso  before  the  lapse  of  three  years  refused. 

This  was  the  appeal  of  the  Plaintiff  from  the  dismissal  of  his  bill  by  Vice-Chan- 
cellor  AVood.  The  cause  was  heard  before  the  Vice-Chancellor  on  a  motion  to  take 
the  bill  2»'o  confesso,  the  Defendant  not  appearing. 

The  case  is  reported  by  Mr.  Kay,  page  231,  but  the  following  outline  of  the 
statements  of  the  bill  will  be  sufficient  for  the  purpose  of  this  report. 

On  the  12th  of  May  1851  the  Plaintiff  lent  the  Defendant  £100  on  the  Defend- 
ant's promissory  note  for  that  amount,  payable  on  demand,  with  interest  at  £G  per 
cent,  per  annum.  As  a  collateral  security  the  Defendant  deposited  with  the  Plaintiff 
the  title-deeds  of  freehold  property,  but  without  any  written  memorandum.  On  the 
4th  of  June  1851  the  Plaintiff  lent  the  Defendant  the  further  sum  of  ,£50  on  his 
promissory  note  for  that  amount,  with  interest  at  £6  per  cent,  per  annum.  In  June 
1852  the  Plaintiff  lent  the  Defendant  the  further  sum  of  £60,  and  at  the  .same  time 
the  Defendant  gave  the  Plaintiff  an  unstamped  memorandum,  which  was  as 
follows  : — 

"June  5th,  1852. — I  hereby  acknowledge  to  have  received  this  day  from  I)avid 
James,  of  Capel,  the  sum  of  sixty  pounds  on  loan,  to  be  repaid  in  one  week,  with 
interest  of  ten  shillings  for  the  use  of  the  same,  and  with  interest  of  ten  shillings  for 
ever\'  week  so  long  as  the  said  loan  .shall  remain  unpaid. 

Michael  Rice. 

"  Witness,   Ann   Millard.  £60  :  0  :  0." 
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[462]  The  bill  contained  the  following  statement: — "The  Defendant  made 
default  in  jwiyment  of  the  said  sum  of  £60  and  interest ;  and  in  the  month  of  July  or 
August  iJSoiJthe  Plaintitt'  had  an  interview  with  the  Defendant,  and  then  proposed 
that  the  Defendant  should  execute  to  him  a  legal  mortgage  of  the  said  freehold 
premises,  of  which  the  title-deeds  had  been  so  deposited  as  aforesaid,  together  with 
certain  leasehold  property  at  Chislehurst,  in  Kent,  which  the  Defendant  then  stated 
he  had  recently  agreed  to  purchase  to  secure  the  said  several  loans,  and  interest 
thereon,  at  the  rate  of  £5  per  cent,  per  annum,  to  which  proposal  the  said  Michael 
Kice  agreed,  but  such  mortgage  was  never  completed." 

The  prayer  was  for  foreclosure  or  sale. 

Mr.  J.  V.  Prior,  for  the  Plaintili'.  The  Vice-Chancellor  decided  against  the 
Plaintift",  on  the  authority  of  Ex  parte  Jfarringtan  (3  De.  G.  Mac.  &  G.  159) ;  but 
assuming  that  the  cases  cannot  be  distinguished  as  regards  the  original  contract,  still 
the  subsequent  contract  in  the  present  case  was  perfectly  free  from  objection  on  the 
ground  of  usury.  The  Vice-Chancellor  considered  that  the  Statute  of  Frauds  pre- 
cluded the  Plaintiff  from  insisting  on  the  subsequent  contract.  But  the  Statute  of 
Frauds  must  be  pleaded,  or  the  benefit  of  it  must  be  claimed  by  a  Defendant,  Skinner 
V.  M-lkmall  (2  De  G.  ^'C-  Sm.  265.  See  JFoodv.  Midgki/,  ante,  p.  41).  And  here  the 
Defendant  did  not  appear.  [The  Lord  Justice  Knight  Bruce  referred  to  liidgway 
v.  Wharton  (3  De  G.  Mac.  &  G.  677).]  The  Vice-Chancellor  considered,  that  having 
regard  to  the  invalidity  of  the  original  deposit  there  must  be  considered  to  have  been 
no  deposit  at  all,  and  that  the  Plaintiff  had  not  such  a  possession  as  to  render  valid  a 
parol  agreement  for  a  mortgage,  but  must  be  regarded  as  ha^'ing  [463]  obtained  the 
deeds  merely  as  the  Defendant's  agent.  The  Defendant,  however,  could  not  have 
recovered  them  in  equity  without  paying  the  principal  money  borrowed,  with  lawful 
interest,  and  therefore  the  Plaintiff  must  be  looked  upon  as  something  more  than  a 
mere  agent.  But  the  fact  of  possession  made  a  parol  agreement  sufficient  to  create 
an  equitable  mortgage  ;  for  it  is  not  necessary  to  go  through  the  ceremony  of  giving 
the  deeds  back  to  the  Defendant,  and  receiving  them  from  him  again.  The  case  of 
Ex  parte  Kensinf/ton  (2  Ves.  &  B.  79  ;  2  Rose,  138),  which  was  not  cited  to  the  Vice- 
Chancellor,  is,  I  submit,  decisive  in  the  Plaintiff's  favour. 

He  also  referred  to  Ex  parte  Nettleship  (2  M.  D.  it  De  G.  12-t)  and  Ex  parte  Lloyd 
(1  Gl.  &  J.  389). 

The  Lord  Justice  Turner.  The  deeds  being  in  the  hands  of  the  Plaintifl',  and 
there  being  a  parol  agreement  to  give  him  a  legal  mortgage,  I  think  that  the  case 
falls  within  the  principle  of  Ex  parte  Kensington  (2  Ves.  &  B.  79  ;  2  Rose,  138),  and 
that  the  Plaintiff  is  entitled  to  a  decree. 

The  Lord  Justice  Knight  Bruce  concurred. 

/;;///  25.  On  this  day  a  motion  was  made  on  behalf  of  the  Plaintiff,  under  the 
86th  Order  of  May  1845,  that  the  service  of  an  office-copy  of  the  decree  might  be  dis- 
pensed with.  The  motion  was  supported  hy  an  affidavit  to  the  effect  that  inquiries 
had  been  made  in  all  (juarters  from  which  information  was  likely  to  be  obtained  as  to 
the  residence  of  the  Defendant,  but  without  success. 

[464]  Mr.  J.  V.  Prior,  in  support  of  the  motion. 

The  86th  Order  of  May  1845  provides,  that  after  a  decree  founded  on  a  bill  taken 
pro  ronfesso  has  been  passed  and  entered,  an  office-copy  thereof  is  (unless  the  Court 
dispenses  with  the  service  thereof)  to  be  served  on  the  Defendant  against  whom  the 
order  to  take  the  bill  pro  confesso  was  made  or  his  solicitor.  And"  the  90th  Order 
provides,  that  where  the  decree  is  not  absolute,  the  Court  may  order  the  same  to  be 
made  absolute  on  the  motion  of  the  Plaintiff,  made  after  the  expiration  of  three 
years  from  the  date  of  the  decree,  where  a  Defendant  has  not  been  served  with  a 
copy  thereof.  Li  Vau-ghan  v.  Bogers  {U  Beav.  165),  the  late  Master  of  the  Rolls  held, 
that  the  Court  could  not  make  such  an  order  prospectively  in  the  circumstances  of 
that  case.  But  in  Benhow  v.  Davies  (12  Beav.  421)  such  an  "order  was  made.  As  the 
86th  Order  requires  the  service  to  be  made  unless  dispensed  with  by  the  Court,  an 
application  appears  necessary  to  avoid  the  charge  of  negligence. 

■  The  Lord  Ju.stice  Turner.  The  proper  course  appears  to  be  to  wait  till  the 
expiration  of  the  three  years,  and  then,  on  applying  for  the  order  absolute,  to  explain 
why  the  decree  has  not  been  served  on  the  Defendant.  It  would  be  premature,  as 
Lord  Langdale  said  in    Faughan  v.  Bogers  (11   Beav.  165),  to  make  the  order  pro- 
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spectively,  as  the  Defendant  might  make  his  appearance  on  the  next  da}',  and  then 
the  Plaintiff  would,  without  sufficient  reason,  have  been  released  from  the  necessity 
of  serving  him. 

The  Lord  Justice  Knight  Bruce  concurred. 


[465]  In  the  Matter  of  The  Sea,  Fire  and  Life  Assurance  Company,  and  of 
The  Joint  Stock  Companies  Winding-up  Acts,  1848  and  1849.  The  Case 
OF  the  Official  Manager  of  the  Port  of  London  Ship  Owners  Loan  and 
Assurance  Company.     Before  the  Lords  Justices.    June  3,  4,  13,  1854. 

A  registered  insurance  company  agreed  to  sell  its  business  to  another  registered 
insurance  company,  and  a  deed  of  assignment  was  accordingly  e.xecuted,  whereby 
the  latter  company  covenanted  to  indemnify  the  former  against  all  claims.  After 
the  business  had  been  carried  on  for  some  time  by  the  purchasing  company  that 
company  failed,  and  both  companies  were  wound  up  under  the  Winding-up  Acts. 
On  the  oificial  manager  of  the  selling  company  tendering  a  proof  against  the 
purchasing  company  in  respect  of  claims  satisfied  by  the  selling  company,  one  part 
of  the  deed  of  assignment  was  produced  having  affixed  to  it  the  seal  of  the 
purchasing  company,  but  another  part,  alleged  to  have  been  executed  by  the  selling 
company,  was  not  forthcoming.     Held, — 

L  That  after  what  had  taken  place,  it  was  unnecessary  to  determine  whether  the 
selling  company  had  executed  the  purchase-deed,  or  whether  its  directors  had  ex- 
ceeded their  powers  in  making  the  sale. 

2.  That,  where  a  purchaser  has  enjoyed  the  subject-matter  of  a  contract,  every 
presumption  must  be  made  in  favour  of  its  validity. 

3.  That,  if  all  the  proceedings  on  the  part  of  the  directors  of  the  purchasing  companj', 
with  reference  to  the  purchase,  had  not  been  in  strict  accordance  with  their  own 
deed,  still  if  the  contract  with  the  other  company  was  the  means  of  the  purchasing 
company  coming  into  existence,  they  could  not  act  in  contravention  of  that 
contract. 

This  was  the  appeal  of  the  official  manager  of  "  The  Port  of  London  Ship  Owners 
Loan  and  Assurance  Company "  against  the  decision  of  Vice-Chancellor  Stuari, 
affirming  the  disallowance  of  the  Appellant's  claim  against  the  Sea,  Fire  and  Life 
Assurance  Company,  in  respect  of  a  sum  of  money  alleged  to  be  payable  utider  an 
agreement  for  the  purchase  by  the  latter  company  of  the  business  of  the  former. 

The  Port  of  London  Company  was  formed  in  1847,  [466]  and  was  completely 
registered  on  the  2  2d  of  April  in  that  year. 

The  deed  of  settlement  provided  that  the  business  of  the  company  should  be  in 
the  first  place  mutually  to  insure  against  perils  of  the  sea,  fire,  men  of  war,  rovers, 
reprisals  and  all  such  other  risks  whatsoever,  as  the  directors  might  think  fit,  the 
ships  or  vessels  of  the  shareholders  of  the  company  ;  and  also  within  certain  specified 
limits  to  insure  against  the  like  perils  and  risks  all  ships,  vessels  and  crafts,  and  also 
the  goods,  freights,  merchandize,  cargo  and  property  whatsoever  in  or  on  board  of 
the  same,  whether  the  property  of  shareholders  of  the  company  or  otherwise ;  and 
also  to  advance  to  any  person  or  persons  whatever,  whether  a  shareholder  or  share- 
holders or  not,  any  sum  or  sums  of  money  liy  way  of  loan,  to  be  secured  by  mortgage 
upon  any  ship,  vessel  or  craft ;  and  generally  to  carry  on  commission  business,  and 
all  other  branches  and  departments  of  the  above  business  of  marine  insurance  on 
loans  on  ships,  vessels  or  craft,  or  any  of  them,  or  in  anywise  connected  therewith 
or  incidental  thereto. 

The  deed  also  provided  that  the  directors  should  have  full  power,  where  the  deed 
was  silent  or  omitted  to  provide  the  requisite  particulars,  to  conduct  and  manage 
the  affairs  of  the  company  in  the  prosecution  of  the  business  of  the  same  as  therein- 
before defined,  and  to  do  such  other  acts,  matters  and  things  as  might  be  requisite 
for  effecting  the  objects  or  carrying  on  the  business  of  the  company,  upon  such  terms 
and  conditions  as  they  .should  think  expedient ;  and  should  also  have  power,  with 
the  sanction  of  a  general  meeting,  but  not  otherwise,  to  apply  for  and  olitain  any 
letters  patent  or  Act  of  Parliament  for  additional  powers ;  and  generally  to  act  in 
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[467]  tlic  <lircctioii,  inanagement  and  superintendence  of  all  the  concerns  of  the 
company,  in  such  manner  as  the}-  should  think  most  conducive  to  the  interest  of  the 
company,  but  subject  nevertheless  as  to  the  whole  of  the  aforesaid  powers  to  the 
rules  ami  restrictions  imposed  l)y  the  deed,  and  to  a  consent  of  a  general  meeting, 
where  such  consent  was  by  the  deed  made  necessary.  There  was,  however,  no  clause 
empowering  the  directors  to  sell  or  ti-ansfer  the  business  to  any  other  company. 

The  Fort  of  London  Company  carried  on  the  bu.siness  of  marine  insurance  till 
October,  1S49  when  the  agreement  in  question  was  entered  into  for  the  sale  of  its 
business  and  goodwill  to  the  Sea,  Fire  and  Life  Society,  a  company  which  was 
provisionally  registered  in  February  18-49,  and  completely  registered  on  the  8th  of 
October  following.  The  deed  of  settlement  of  this  company  was  executed  on  the 
31st  of  August  1849,  and  contained  the  following  provisions: — 

"  28.  That,  except  the  managing  officer,  who,  whether  a  director  or  not,  shall 
always  be  entitled  to  be  present  at  the  board  of  directors,  no  person  not  a  director 
shall  be  present  at  any  meeting  of  the  directors ;  that  three  or  more  directors  shall 
constitute  a  meeting,  and  shall  be  competent  to  exercise  the  several  powers  and 
authorities  hereby  conferred  on  the  directors  generally,  or  on  the  boai'd  of 
directors. 

"31.  That  the  directors  shall  cause  the  company  forthwith  to  be  completely 
registered  under  the  Kegistration  Act,  and  shall  thereupon  be  entitled  to  all  the 
powers  and  authorities  conferred  on  the  directors  of  a  completely-registei'cd  companj' 
by  the  same  Act,  but  subject  as  hereinafter  provided  ;  and  that  in  and  about  ett'ecting 
the  incorporation  and  registration  of  the  company,  they  [468]  shall  be  authorized  and 
empowered  to  liquidate  and  defray  such  preliminary  expenses  as  may  have  been 
incurred  prior  to  the  complete  registration  thereof,  not  exceeding  the  sum  of  £1000, 
which  .said  sum  of  £1000,  or  any  lesser  sum,  shall  be  chargeable  against  the  company, 
and  paid  out  of  the  capital  .stock  and  corporate  funds  of  the  same ;  and  also  that  the 
directors  shall  have,  at  any  time  after  complete  registration,  full  power  and  authorit}'' 
to  purchase  or  lease,  as  may  seem  expedient,  at  such  price,  and  on  such  terms  and 
conditions  as  may  be  lawfully  imposed,  the  business  of  any  other  Fire,  Life  or  Marine 
Insurance  Company,  and  for  that  purpose  to  enter  into  and  rescind  or  modify 
contracts  and  agreements  in  the  name  of  the  Sea,  Fire  and  Life  Assurance  Society, 
and  of  the  shareholders  thereof. 

"33.  That  the  directors  shall  have  full  and  absolute  power,  authority  and  dis- 
cretion to  conduct  and  manage,  and  in  and  about  conducting  and  managing  the  aftairs 
and  business  of  the  company,  and  therein  at  any  time  after  the  complete  registration 
of  the  company  to  prepare  and  issue,  and  cause  to  be  prepared  and  issued,  all  such 
policies  of  assurance  on  such  life  or  lives,  and  to  grant  such  endowments,  annuities, 
and  loans,  and  to  purchase  and  sell  such  reversionary  or  other  contingencies,  interests 
whether  real  or  personal,  and  such  interests  in  stock  or  in  mortgage  debts,  or  other 
personalty,  legacies,  jwst-obii  bonds  or  annuities,  and  generally  to  do  and  engage  in 
such  other  acts,  transactions,  matters  and  things  in  the  line  of  the  company's 
business. 

"43.  That  the  directors  shall  have  full  power  and  authority,  where  these  presents 
are  silent  or  omit  to  provide  the  requisite  particulars,  to  conduct  or  manage  the  afiairs 
of  the  company  in  the  prosecution  of  the  business  of  the  same  as  hereinbefore  defined, 
and  shall  in  parti-[469]-cular  be  and  they  are  hereby  authorized  to  carry  on  all  such 
branches  of  the  aforesaid  business,  or  otherwise,  as  they  may  think  fit,  and  shall  have 
power  to  do  such  other  acts,  matters  and  things  as  may  be  requisite  for  eflecting  the 
objects  or  carrying  on  the  business  of  the  company  upon  such  terms  and  conditions 
as  they  shall  think  expedient  " — (then  followed  powers  to  fix  the  salaries  of  officers, 
and  with  the  sanction  of  a  general  meeting  to  apply  to  Parliament  for  fresh  powers), 
"  and  generally  to  act  in  the  direction,  management  and  superintendence  of  all  the 
concerns  of  the  company  in  such  manner  as  they  shall  think  most  conducive  to  the 
interest  of  the  company,  but  subject,  nevertheless,  as  to  the  whole  of  the  aforesaid 
powers,  to  the  rules  and  restrictions  by  these  presents  imposed,  and  to  the  consent  of 
a  general  meeting  where  such  consent  by  these  presents  is  made  necessary,  and 
subject  also  to  any  restrictions  hereafter  to  be  imposed  by  any  general  meeting, 
ordinary  or  extraordinary,  pm-suant  to  the  powers  hereinbefore  given  to  such 
meetings." 


5  DE  G.  M.  &  G.  470.        PORT   OF    LONDON    ASSURANCE    COMPANY'S   CASE        953 

Some  of  the  directors  of  the  company  were  also  directors  of  the  Port  of  London 
Company,  and  both  companies  had  the  same  managing  director,  Mr.  CoUingridge. 

The  sale  in  question  was  effected  by  a  deetl  of  assignment,  dated  the  11th  of 
October  1849,  and  made  between  the  Port  of  London  Company  of  the  one  part,  and  the 
Sea,  Fire  and  Life  Assurance  Society  of  the  other  part.    This  deed  recited  as  follows  : — 

"  Whereas  the  said  Port  of  London  Ship  Owners'  Loan  and  Assurance  Company 
have  for  some  time  past  carried  on  the  trade  or  business  of  general  marine  insurance, 
and  are  at  the  date  hereof  engaged  in  the  same  trade  and  dealing  ;  and  in  considera- 
tion of  the  covenant  of  [470]  the  said  Sea,  Fire  and  Ijife  Assurance  Society  herein- 
after contained,  the  said  Port  of  London  Ship  Owners'  Loan  and  Assurance  Company 
have  agreed  to  sell,  relinquish,  and  assign  unto  and  the  Sea,  Fire  and  Life  Assurance 
Society  have  agreed  to  purchase  the  goodwill,  benefit  and  property,  trade  and 
business  of  the  said  Port  of  London  Ship  Owners'  Loan  and  Assurance  Company  ; 
and  accordingly  the  .said  companies  or  societies  have  agreed  to  enter  into  the  covenants 
on  their  parts  hereinafter  contained  for  the  purpose  of  effectuating  such  sale  and 
purchase."  By  the  operative  part  it  was  witnessed,  that,  in  consideration  of  the 
covenant  on  the  part  of  the  latter  company  thereinafter  contained,  and  for  a  nominal 
consideration,  the  Port  of  London  Company  assigned  to  the  Sea,  Fire  and  Life 
A.ssurance  Society  all  that  the  trade  or  business  of  general  marine  assurance, 
and  all  other  the  trade  or  liusiness  (if  any)  of  the  Port  of  London  Company, 
and  the  goodwill  and  capital,  stock  and  book  and  other  debts,  and  property 
and  effects  thereof  respectively,  and  all  benefit  and  advantage  thereof  respectively, 
and  all  books,  papers  and  accounts  of  and  relating  to  the  .same  business  respectively, 
with  full  power  for  the  Sea,  Fire  and  Life  Assurance  Society  and  their  successors,  in 
the  name  and  as  the  attorney  or  attornies  of  the  Port  of  London  Loan  Company  and 
their  successors,  to  sue  for  and  recover  all  and  every  sums  and  sum  of  money, 
property  and  effects  thereby  assigned,  and  to  give  effectual  discharges  for  the  same 
respectively  ;  and  the  Port  of  London  Company  thereby,  for  themselves  and  their 
successors,  covenanted  with  the  Sea,  Fire  and  Life  Assurance  Society  and  their 
successors,  that  the  Port  of  London  Company  and  their  successors  would  by  ad\'er- 
tisement  and  circular-letters,  and  by  other  practical  mean.s,  forthwith  give  public 
notice  of  the  transfer  and  assignment  thereby  made,  and  would  not  at  any  time 
thereafter  carry  on  the  business  of  marine  insurance  in  any  of  its  [471]  branches  ; 
and  in  consideration  of  the  assignment  and  covenant  thereinbefore  contained  on  the 
part  of  the  Port  of  London  Company,  the  Sea,  Fire  and  Life  Assurance  Society,  for 
themselves  and  their  successors,  thereby  covenanted  with  the  Port  of  London 
Company  that  the  Sea,  Fire  and  Life  Assurance  Society  and  their  siiccessors  would 
from  time  to  time  and  at  all  times  thereafter  well  and  sufficiently  save,  defend  and 
keep  harmless  and  indemnified  the  Port  of  London  Company  and  the  past  and  present 
several  .shareholders  thereof,  and  the  estate  and  effects  of  such  shareholders  respec- 
tively, from  and  against  all  actions,  suits,  costs,  charges,  damages  and  expenses  and 
consequences  whatsoever,  which  then  were  or  should  or  might  thereafter  lie  instituted, 
prosecuted,  sustained  or  occasioned,  or  which  the  said  last-mentioned  company,  or 
any  of  the  shareholders  thereof,  shoukl  be  put  unto  for  or  by  reason  of  any  claim  or 
demand,  or  claims  or  demands  whatsoever,  which  then  was  or  were  or  at  any  time  or 
times  thereafter  should  or  might  be  made  or  set  up  upon  or  against  the  said  last- 
mentioned  company,  whether  in  respect  of  any  policy  of  assurance  and  promissory  or 
credit  note  respectively  made  and  issued  by  them,  or  on  any  other  account  or  pretence 
whatsoever. 

Although  the  formal  purchase  was  carried  into  effect  by  this  deed,  it  was  stated 
on  behalf  of  the  Respondents,  that  the  contract  for  the  purchase  had  been  made  as 
early  as  February  1S49,  before  the  Sea,  Fire  and  Life  Assurance  Company  had  been 
registered  or  formed  ;  and  that  in  substance  the  transaction  was  not  a  sale,  but  an 
amalgamation  of  the  two  companies,  or  rather  the  contiiniance  of  the  Port  of  London 
Company  under  new  conditions  and  under  a  new  name. 

The  Sea,  Fire  and  Life  Assurance  Company  carried  [472]  on  business,  including 
that  purchased  Ijy  them,  as  above  mentioned,  from  October  1849  to  May  1850. 

On  the  26th  of  January  18-50,  an  order  was  made  for  winding  up  the  Port  of 
Loudon  Company  ;  and  on  the  1st  of  June  following,  a  similar  order  was  made  with 
respect  to  the  Sea,  Fire  and  Life  Assurance  Company. 
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On  the  23(1  of  November  1853,  the  application  now  in  question  was  made  to  the 
Master  on  behalf  of  the  official  manager  of  the  Port  of  London  Company,  who 
claimed  against  the  Sea,  Fire  and  Ijife  Assurance  Company  several  sums  amounting 
to  £r)85G,  lis.  9d.,  and  also  the  costs,  charges,  damages  and  expenses  thereinafter  to 
be  sustained  by  the  Port  of  London  Company,  or  any  shareholder  thereof,  in  respect 
of  any  policy  or  promissory  or  credit  notes  made  or  issued  by  them  or  otherwise. 

One  part  of  the  purchase  deed  was  produced  before  the  Master,  to  which  the 
common  seal  of  the  Sea,  Fire  and  Life  Assurance  Society  was  affixed,  and  which 
was  executed  by  Mr.  Alexander  Davis  and  Sir  William  Ogilvie,  two  of  the  directors 
of  that  company  ;  but  the  other  part  of  the  deed,  which  was  alleged  to  have  been 
executed  by  the  Port  of  London  Company,  had  not  been  found  among  the  papers  of 
the  Sea,  Kre  and  Life  Company. 

Mr.  Thomas  Francis  Ashford,  who  had  been  the  accountant  of  the  Port  of  London 
and  Sea,  Fire  and  Life  Assurance  Companies,  was  examined  before  the  Master,  and 
deposed  that  he  became  accountant  to  the  Port  of  London  Company  about  April  or 
May  1847,  and  continued  to  act  in  that  capacity  until  the  breaking  up  of  both  the 
companies.  That  on  the  1st  of  July  [473]  1849,  new  books  were  opened,  as  the 
names  were  about  to  be  changed  in  consequence  of  their  taking  up  fire  and  life,  as 
well  as  the  marine  department.  That  the  witness  had  to  transfer  the  account  of  one 
to  the  other,  which  he  did.  That  in  July  1849,  the  exchange  took  place;  but  that 
the  complete  registration  of  what  might  be  called  the  new  company  did  not  take 
place  until  October  1849.  That  when  the  new  books  were  opened,  the  witness 
shewed  to  the  manager  that  the  concern  was  hopelessly  insolvent,  and  that  what  he 
wanted,  as  a  man  of  business,  to  put  in  the  ledger,  was  never  inserted  in  it,  namely, 
a  representation  of  the  state  of  the  company's  afiairs.  That  the  general  business  of 
the  company  went  on  from  July  to  October,  and  that  all  the  monies  were  received  by 
what  was  called  the  Sea,  Fire  Insurance  Company.  That  the  insolvency  took  place 
when  the  name  was  changed  on  the  1st  of  July  1849.  That  to  the  best  of  the 
witness's  belief,  some  time  previously  policies  were  issued  for  the  Sea,  Fire  and  Life 
A.ssurance  Company,  although  it  was  not  registered  or  come  legally  into  action. 
That  after  the  alteration  of  the  books  on  the  1st  of  July  1849,  all  the  monies  which 
were  receivable  on  account  of  the  existing  policies  were  paid  to  the  account  of  the 
Sea,  Fire  and  Life  Assurance  Company.  That  from  that  time  till  the  failure  of  the  Sea, 
Fire  and  Life  Company,  whatever  there  was  to  receive  was  received  by  that  company. 
That  some  of  the  agents  of  the  Sea,  Fire  and  Life  Company  had  business  amounting 
to  £200  or  £300  a  month.  That  these  agents  had  previously  done  business  with  the 
Port  of  London  Company,  and  afterwards  transferred  their  business  to  the  Sea,  Fire 
and  Life  Company,  and  continued  with  that  company  the  business  which  they  before 
did  with  the  Port  of  London  Company.  That  the  directors  of  the  one  were  the 
directors  of  the  other.  On  cross-examination  the  witness  [474]  said,  he  did  not  think 
that  there  was  any  meeting  called  of  the  Port  of  London  Company,  and  that  at  all 
events  there  was  nothing  at  all  done  in  that  way  to  his  knowledge.  He  said  that 
notices  were  given  to  the  agents  that  the  name  of  the  company  would  be  changed. 
On  the  1st  of  July  1849,  he  so  far  thought  them  the  same  company,  that  he  simply 
brought  forward  the  balance  from  the  old  ledgers.  He  said  that  the  Port  of  London 
Company's  books  ended  in  June  1849,  and  that  all  the  balances  in  the  Port  of  London 
Company  were  transferred  from  the  Port  of  London  Company's  books  to  the  Sea,  Fire 
and  Life  Company's  books.  He  did  not  think  that  there  was  any  notice  given  of  the 
assignment  of  the  business  of  one  company  to  the  other.  He  thought  that  it  was  all 
done  between  Mr.  Davis  and  Mr.  Collingridge  ;  but  that  if  he  recollected.  Sir  William 
Ogilvie  was  also  called  in. 

Mr.  Chappell,  who  had  been  the  solicitor  to  both  the  companies,  was  also 
examined  before  the  Master,  and  stated  that  he  had  prepared  the  deed  of  a.ssignment 
in  duplicate,  and  had  handed  both  parts  to  Mr.  Collingridge  to  be  executed  ;  the  one 
by  the  Port  of  London  Company,  and  the  other  by  the  Sea,  Fire  and  Life  Company. 
That  the  witness  requested  Mr.  Collingridge  to  return  the  above-named  part  (which 
was  produced  to  the  witness)  on  behalf  of  the  Port  of  London  Company,  and  to  retain 
the  other  on  behalf  of  the  Sea,  Fire  and  Life  Company.  That  the  one  now  produced 
had  been  accordingly  returned  to  the  witness,  but  that  he  had  never  seen  the  other 
since  he  parted  with  it  to  Mr.  Collingridge,  as  above  mentioned. 
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The  Master  having  disallowed  the  claim,  the  official  manager  of  the  Port  of 
London  Company  appealed  first  to  the  Vice-Chancellor  Stuart,  and  then  to  this 
Court. 

[475]  Mr.  Sehvyn  and  Mr.  H.  Stevens,  in  support  of  the  appeal.  The  grounds 
of  the  rejection  of  the  claim  were  : — That  the  e.xecution  of  the  deed  by  the  Port  of 
London  Company  wa.s  not  proved  ;  that  the  sale  was  beyond  the  powers  of  the 
directors  of  that  company,  and  that  the  purchase  was  not  effected  according  to  the 
provisions  of  the  Sea,  Fire  and  Life  Assurance  Company,  there  not  having  been,  as 
was  alleged,  a  meeting  of  the  proper  number  of  directors,  or  proper  resolutions  passed 
for  that  purpose.  These  grounds,  we  submit,  are  unsustainable.  As  to  the  first  we 
produce  the  counterpart  of  the  deed  executed  by  the  Sea,  Fire  and  Life  Company  ; 
and  the}',  having  had  the  enjoyment  of  the  property,  cannot,  because  they  are  unable 
to  find  their  purcha.se-deed,  deny  the  execution  of  it  by  the  vendors.  With  regard 
to  the  right  of  the  Port  of  London  Company  to  sell  their  business,  it  is  much  too  late 
"to  question  that,  after  the  purchasers  have  had  the  full  benefit  of  their  purchase.  It 
is  as  if  the  purchaser  of  a  leasehold  should,  after  the  expiration  of  the  term  and  un- 
disturbed enjoyment,  refuse  to  pay  the  purchase-money,  on  the  ground  that  a  good 
title  had  not  been  shewn.  [The  Lord  Justice  Knight  Bruce  referred  to  a  case 
put  by  waj-  of  illustration  during  the  argument  in  Page  v.  Broom  (reported  2  Russ.  & 
Myl.  214,  and  CI.  &  Fin.  399,  where,  however,  this  is  not  noticed),  by  the  then  Lord 
Chancellor,  of  returning  a  coat  to  a  tailor  after  it  had  been  worn.]  Here  the  coat 
has  not  only  been  worn,  but  is  worn  out,  and  the  customer  comes  here  in  the  tatters, 
refusing  to  pay  for  it.  As  to  the  last  ground  relied  upon,  it  is  not  incumbent  on  the 
vendors  to  shew  that  all  the  formalities  preliminary  to  the  affixing  of  the  seal  of  the 
Sea,  Fire  and  Life  Company  were  gone  through.  The  impress  of  the  seal  was 
sufficient  evidence  to  the  [476]  vendors  of  its  having  been  properly  affixed  in  the 
absence  of  notice  to  the  contrary.  The  31st,  33d  and  43d  clauses  of  the  deed  of 
settlement  were  sufficient  to  authorize  the  transaction.  Moreover,  the  Sea,  Fire  and 
Life  Company  came  into  existence  entirely  by  means  of  the  purchase  from  the  Port 
of  London  Company  ;  and  a  bargain  made  by  the  promoters  of  a  company,  b}'  means 
of  which  the  company  comes  into  existence,  is  binding  on  it  when  constituted  ; 
Eihmnls  v.  Grainl  Junction  Baihcai/  Conrpanii  (1  Myl.  &  Cr.  650). 

They  also  referred  to  and  commented  on  iMcux's  Executors'  case  (2  De  G.  Mac.  & 
Gor.  522),  Croxjield's  case  (2  I)e  G.  Mac.  &  Gor.  128  ;  see  Barcfate  v.  Shortriihje,  5  H. 
L.  C.  297),  Clnrh-  v.  Imperial  Gas  Light  Cowpani/  (4  B.  &  Ad.  315),  Hill  v.  Manchester 
and  Salfonl  JCaterivarh  Company  (5  B.  it  Ad.  866). 

Mr.  Bacon,  Mr.  Malins  and  Mr.  Freeling,  for  contributories  of  the  Sea,  Fire  and 
Life  Assurance  Society.  The  sale  was  a  fraudulent  one  and  cannot  be  supported,  for 
the  Port  of  London  Company  knew  that  they  were  in  a  state  of  insolvency  at  the 
time  of  the  sale.  But  if  this  had  not  been  so,  still  the  sale  was  void,  for  the  supposed 
vendors  had  no  power  to  dispose  of  the  business  of  their  company.  On  the  other 
hand,  neither  had  the  supposed  purchasers  power  to  buy  without  the  assent  of  the 
shareholders ;  and  the  Port  of  London  Company  dealing  with  the  directors  of  the 
other  company  with  the  knowledge  that  those  directors  were  exceeding  their  powers, 
have  no  title  to  the  purchase-money  ;  Bn/scm  v.  Jl'arivick  ami  Birmim/ham  Canal 
Companij  (4  De  G.  Mac.  &  Gor.  711),  Jl'ilson  v.  [477]  Moore  (1  Myl.  &  K.  126,  337), 
Carew's  case  (5  De  G.  M.  &  G.  94).  In  Hill  v.  Manchester  awl  Salford  Jratenmrks 
Compani/  (5  B.  &  Ad.  866),  it  was  laid  down  that  a  deed  executed  by  a  company  in  a 
manner  not  warranted  by  the  enactments  enabling  the  company  to  execute  such  an 
instrument,  was  not  in  point  of  law  executed  at  all.  Now  the  Joint  Stock  Companies 
Registration  Act  provides  (sect.  27)  that  the  directors  shall  conduct  and  manage  the 
aflfairs  of  the  company  according  to  the  provisions  and  subject  to  the  restrictions  of 
that  Act  and  of  the  deed  of  settlement.  The  latter  here  required  the  presence  of 
three  directors.  It  is  true  that  the  44th  section  of  the  Act  (1)  provides  that  less  than 
two  directors  shall  not  be  sufficient,  but  it  does  not  say  that  that  number  shall  be 
sufficient  if  the  deed  requires  more. 

Mr.  Wigram  and  Mr.  Roxburgh  were  for  the  official  manager  of  the  Sea,  Fire  and 
Life  Assurance  Society. 

[478]  Mr.  Selwyn,  in  reply. 

Judgment  reserved. 
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June  1.3.  The  Lord  Justice  Knight  Bruce.  In  this  case  there  is  no  ground 
for  any  imputation  of  fraud.  The  instrument,  on  which  the  Appellant's  claim  rests, 
is  a  deed  under  the  common  seal  of  the  Sea,  Fire  and  Life  Lisurance  Company  ;  and 
the  facts  in  proof  render  it  unnecessary  to  determine  whether  the  common  seal  of  the 
Port  of  London  Company  was  affi.Ked  to  a  counterpart  or  duplicate  of  the  deed,  or 
whether  the  directors  of  the  Port  of  London  Company  exceeded  their  powers  in 
agreeing  to  the  tran.saction  forming  the  groundwork  of  the  contest — a  transaction 
wiiich,  intended  to  l)e  completed  on  the  part  of  the  Sea,  Fire  and  Life  Lisurance 
Company  by  the  deed,  was  certainly  approved,  adopted  and  accepted  by  the  directors 
of  the  Port  of  London  Company,  nor  has  been  on  behalf  of  the  Port  of  Loudon 
Company  dissented  from. 

The  questions,  therefore,  for  our  decision  are  at  most  these  three  : — First,  Is  it 
proved  that  more  than  two  of  the  directors  of  the  Sea,  Fire  and  Life  Lisurance 
Company  sanctioned  that  transaction,  and  particularly  the  deed  of  11  October  1849^ 
Secondly,  Ls  it  proved  or  to  be  inferred  that  they  did  so  in  the  form  and  manner 
required  by  the  deed  constituting  and  regulating  the  company?  Thirdly,  Was  the 
transaction,  that  (as  I  have  saicl)  the  deed  of  11  October  1849  was  intended  to 
complete,  the  basis,  or  in  part  the  basis,  of  the  Sea,  Fire  and  Life  Lisurance  Company 
— the  foundation,  or  in  part  the  foundation,  upon  which  it  was  constructed — the 
cause,  or  one  cause,  without  which  it  would  not  have  been. 

[479]  Upon  the  materials  before  the  Court — materials  to  be  now,  I  think, 
properlv  treated  as  all  that  are  capable  of  being  usefuUj'  brought  to  bear  on  this 
controversy — I  am  of  opinion  that  each  of  the  three  questions  ought  to  be  answered 
in  the  affirmative,  although  less  would  suffice  to  support  the  appeal,  since  if,  on  the 
two  first,  the  Appellant  is  right,  the  third  is  superfluous ;  and  if  on  that  he  is  right, 
the  two  others  are  perhaps  not  important.  The  facts  established  are  sufficient  to 
raise  a  presumption  iu  his  favour,  where  direct  evidence  is  wanting,  especially  as 
some  of  the  books  and  documents  of  the  Sea,  Fire  and  Life  Insurance  Company  are 
not  producible,  or  at  least  not  produced  :  while  the  Respondents'  case  seems  to  me 
nothing  but  surmise  against  fact — nothing  liut  an  endeavour  to  shew  that  presump- 
tion ought  to  be  against  the  side,  in  favour  of  which,  according  to  technical  rules 
equally  and  those  of  reason,  a  Court  of  Justice  ought  to  presume. 

My  opinion,  I  repeat,  is  with  the  Appellant ;  as  to  which  I  should  possibly  have 
felt  more  difficulty  had  I  been  sure  what  were  the  grounds  on  which  the  Master  or 
the  Vice-Chancellor  proceeded  in  deciding  against  him. 

The  Lord  Justice  Turner.  I  am  sorry  to  be  under  the  necessity  of  differing 
both  from  the  Master  and  the  Vice-Chancellor  in  this  case,  but  my  opinion  upon  the 
case  entirely  agrees  with  that  of  my  learned  brother.  The  transaction  between  the 
two  companies  may  be  considered  in  two  points  of  view,  either  as  having  been  com- 
pleted bvthe  assignment,  or  as  having  rested  in  contract.  The  most  favourable  view 
to  the  Respondents  is  to  consider  the  transaction  as  having  rested  in  contract,  and  I 
shall  deal  with  it  accordingly. 

[480]  It  is  argued  on  the  part  of'the  Respondents  that  there  never  was  any 
contract  by  which  the  Sea,  Fire  and  Life  Company  could  be  bound,  as  there  was  no 
meeting  of  directors  to  exercise  the  powers  of  purchasing  given  liy  their  deed,  but 
the  facts  of  the  case  seem  to  me  to  establish  that  there  was  a  valid  contract  between 
the  parties.  The  deed  of  assignment,  even  if  it  is  not  valid  as  an  assignment  (a 
question  with  which  in  the  view  I  am  considering  I  do  not  deal),  must,  I  think,  be 
evidence  against  the  company,  being  executed  according  to  the  provisions  of  the 
statute  :  and  the  deed  of  assignment  recites  the  contract.  But,  independently  of 
the  deed,  it  is  clear  that  the  Sea,  Fire  and  Life  Company  took  all  the  business  and 
accounts  of  the  Port  of  London  Company,  and  there  must  have  been  a  contract  to 
authorize  this  to  be  done ;  and,  that  it  was  part  of  the  contract  that  they  should 
indemnify  the  Port  of  London  Company,  is  apparent  from  this  circumstance,  that 
they  went  on  paying  the  debts  and  lialjilities  of  the  Port  of  London  Company,  and 
made  no  claim  against  that  Company  in  respect  of  such  payment. 

It  was  said,  however,  that  there  were  not  three  directors  of  the  Sea,  Fire  Company 
parties  to  the  contract,  so  as  to  render  it  binding  on  that  company  ;  but  the  deed  of 
assignment  is  executed  by  Davis  and  Ogilvie,  two  of  their  directors,  and  it  is  clear 
that  Collingridge,  another  of  the  directors,  was  party  to  the  transaction.     There  is, 
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besides,  in  evidence,  a  regular  notice  for  a  meeting  of  directors  Ijefore  the  execution 
of  the  deed  ;  and  the  evidence  of  Ashford,  which  was  so  much  relied  on  upon  the 
part  of  the  Respondents  to  pi'ove  that  there  was  no  meeting  of  directors,  seems  to 
me  to  prove  directly  the  reverse.  It  is  true  that  in  answer  to  this  ([uestioii  put  to 
him  on  his  cross-examination,  "Do  you  know  whether  there  was  any  meeting  of  the 
Port  of  Loudon  [481]  shareholders  called?"  he  says,  "I  do  not  think  there  was 
anything  at  all  done  in  that  way,  there  was  not  to  my  knowledge.  Notices  were 
given  to  the  agents  that  the  name  would  be  changed."  But  this  answer  has  i-eference 
to  a  meeting,  not  of  the  directors  of  the  Sea,  Fire  Company,  l)ut  of  the  Port  of 
London  Company.  When  the  witness,  however,  is  asked,  "Was  there  any  notice 
given  to  you  of  the  assignment  of  the  one  business  of  the  one  company  to  the 
other  '  "  he  says,  "  I  do  not  think  there  was.  I  think  it  was  all  done  between  Davis 
and  Collingridge ;  and,  if  I  recollect.  Sir  William  Ogilvie  was  called  in."  So  that  it 
appears  upon  the  evidence  that  not  only  were  Davis  and  Collingridge  parties  to  the 
transfer,  but  that  Sir  William  Ogilvie  was  called  in,  and  that  there  were,  therefore, 
three  directors  deciding  upon  this  question. 

Upon  these  facts  I  feel  no  doubt  that  there  was  a  sutficient  contract  by  the  Sea, 
Fire  Company  ;  and  I  may  add,  that,  wliere  a  purchaser  has  taken  po.ssessiou  of  anil 
enjoyed  the  subject-matter  of  a  contract,  it  is,  in  my  opinion,  the  duty  of  this  Court 
to  make  every  reasonable  presumption  in  favour  of  the  validity  of  the  contract. 

Failing  in  their  case  for  establishing  the  non-existence  of  contract,  the 
Kespondents  insisted  that  the  contract,  if  existing,  would  be  liable  to  impeachment 
for  fraud.  It  was  said  that  the  Port  of  London  Company  was  utterly  insolvent,  but 
I  have  yet  to  learn  that  the  goodwill  of  the  business  of  an  insolvent  company  is  of 
no  value.  But  then  it  was  said  that  there  was  no  goodwill  at  the  time  of  the 
assignment ;  but,  if  there  was  no  goodwill,  then  it  was  only  because  the  Sea,  Fire 
Company  had  already  taken  possession.  The  case  of  fraud  set  up,  on  these  and 
other  grounds,  seems  to  me  entirely  to  fail,  [482]  and  I  am  of  opinion,  therefore, 
that  this  claim,  the  amount  of  which  I  do  not  understand  to  be  disputed,  must  be 
admitted. 

(1)  7  &  8  Vict.  c.  110,  s.  44.  And  for  the  purpose  of  regulating  contracts  entered 
into  on  behalf  of  any  joint  stock  company  completely  registered  under  this  Act 
(except  contracts  for  the  purchase  of  any  article,  the  payment  or  consideration  for 
which  doth  not  exceed  the  .sum  of  £50,  or  for  any  service  the  period  of  which  doth 
not  exceed  six  months,  and  the  consideration  for  which  doth  not  exceed  £50,  and 
except  bills  of  exchange  and  promissory  notes),  be  it  enacted,  that  every  such  contract 
shall  be  in  writing,  and  signed  by  two  at  least  of  the  directors  of  the  company  on 
whose  behalf  the  same  shall  be  entered  into,  and  shall  be  sealed  with  the  common 
seal  thereof,  or  .signed  by  some  officer  of  the  company  on  its  behalf,  to  be  thereunto 
expressly  authorized  by  some  minute  or  resolution  of  the  board  of  directors  applying 
to  the  particular  case,  and  that  in  the  absence  of  such  requisites,  or  of  anj'  of  them, 
any  such  contract  shall  be  void  and  ineftectual  (except  as  against  the  company  on 
whose  behalf  the  same  shall  have  been  made). 

[482]     Chaffers  v.  Baker.     Before  the  Lords  Justices.     Jwic  15,  1854. 

Every  day  in  term  is  a  motion  day  ;  and  therefore  under  the  79th  Order  of  May 
1845,  notice  in  the  Gazette  of  a  motion  to  be  made  on  any  day  in  term,  to  take  a 
bill  ]rro  confesso,  is  good. 

Mr.  C.  P.  Cooper  applied  to  their  Lordships,  with  the  sanction  of  Vice-chancellor 
Kindersley,  for  an  order  to  take  a  bill  pro  confesso  under  the  79th  Order  of  May  1845, 
which  is  as  follows: — "Where  any  Defendant  who,  under  Order  77,  may  be  deemed 
to  have  absconded  to  avoid,  or  to  have  refused  to  obey  the  process  of  the  Court,  has 
had  an  appearance  entered  for  him  under  Orders  29,  31  or  .32,  and  has  not  afterwards 
appeared  in  person  or  by  his  own  solicitor,  the  Plaintiff  may  cause  to  be  inserted  in 
the  Lmvlon  Gazette  a  notice  that,  on  a  day  in  such  notice  named  (being  not  less  than 
four  weeks  after  the  first  insertion  of  such  notice  in  the  Lmulmi  Gar.ette),  the  Court 
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will  be  moved  that  the  bill  may  be  taken  pro  confesso  against  such  Defendant ;  and 
the  Plaintiff  is  upon  the  hearing  of  such  motion  to  satisfy  the  Court  that  such 
Defendant  ought,  under  the  provisions  of  Order  77,  to  be  deemed  to  have  absconded 
or  avoided,  or  to  have  refused  to  obey  the  process  of  the  Court,  and  that  such  notice 
of  motion  has  been  inserted  in  the  London  Gazette  at  least  once  in  every  week,  from 
the  time  of  the  first  insertion  thereof  up  to  the  time  for  which  the  said  notice  is 
given  ;  and  the  Court,  being  so  satisfied,  and  the  answer  not  having  been  filed,  may, 
if  it  so  thinks  fit,  order  the  bill  to  be  taken  pro  confesso  against  such  Defendant, 
either  immediately,  or  at  such  time,  or  upon  [483]  such  further  notice,  as  under  the 
circumstances  of  the  case  the  Court  may  think  proper." 

In  conformity  with  this  order  the  Plaintiff  caused  to  be  inserted  in  the  London 
Gazette  the  requisite  notice  of  a  motion  to  lie  made  before  Vice-Chaneellor  Kindersley 
on  the  Uth  day  of  June,  that  the  bill  might  be  taken  pro  confesso  against  two  of  the 
Defendants  ;  but  the  Vice-Chancellor  having  some  doubt  whether  the  notice  was 
sufficient  on  account  of  the  14th  of  June  not  being  a  day  appointed  for  hearing 
motions,  requested  that  the  matter  might  be  mentioned  to  their  Lordships. 

The  Lord  Justice  Knight  Bruce.  Every  day  in  term  is  a  motion  day. 
Perhaps,  properly  speaking,  there  is  no  such  thing  as  a  "seal  day"  in  term.  If  the 
motion  is  correct  in  other  respects,  I  think  that  the  order  should  be  made. 

The  Lord  Justice  Turner  concurred. 


[484]  In  the  Matter  of  The  London  and  Birmingham  Extension  and 
Northampton,  Daventry,  Leamington  and  Warwick  Kailway  Company, 
and  In  the  Matter  of  The  Joint  Stock  Companies  Windinc^up  Acts,  1848 
and  1849.     Prichard's  Case.     Before  the  Lords  Justices.     June  28,  1854. 

By  the  subscription  contract  of  a  provisionally  registered  railway  company 
the  managing  committee  were  empowered  to  appoint  engineers,  and  to  enter 
into  any  contracts  for  making  the  proper  surveys,  and  taking  all  necessary 
measures  with  a  view  to  the  application  to  Parliament  for  carrying  the  project 
into  effect,  and  the  subscribers  covenanted  that  in  the  event  of  the  application  to 
Parliament  being  unsuccessful,  they  would  pay  and  discharge  all  the  costs  and 
expenses  which  should  have  been  incurred  with  a  view  to  the  promotion  of  the 
undertaking. 

The  application  to  Parliament  failed,  the  company  was  ordered  to  be  wound  up,  and 
an  engineer  employed  by  the  committee  tendered  a  proof  against  the  companj' 
under  the  winding-up  order. 

Held,  that  the  debt  (if  any)  was  one  due  from  the  company,  proveable  under  the 
winding-up  order,  and  an  action  having  been  brought  under  the  direction  of  the 
Court  to  determine  the  amount  due,  the  official  manager  was  directed  to  admit 
that  the  deljt  was  due  from  the  company. 

Held,  also,  that  on  the  official  manager  failing  to  obtain  funds  under  the  winding-up 
order  to  meet  the  demand,  the  creditor  was  entitled  to  proceed  at  law  on  the 
judgment  so  obtained,  and  leave  was,  on  appeal,  given  for  that  purpose. 

This  was  an  appeal  from  the  refusal  of  Vice-Chancellor  Stuart  to  make  any  order 
on  a  motion  made  on  behalf  of  the  Appellant  William  Bromley  Prichard,  that  the 
Appellant  might  be  at  liberty,  notwithstanding  an  order  made  by  the  late  Vice- 
Chancellor  Sir  James  Parker,  and  dated  the  10th  of  February  1852,  to  take  such 
proceedings  at  law  or  in  equity  as  he  might  be  ad\ased,  on  a  judgment  obtained  by 
the  Appellant  against  the  oflScial  manager  of  the  company  in  an  action  directed  by 
the  Court ;  or,  in  the  alternative,  that  the  official  manager  might  be  directed  to  take 
all  necessary  measures  for  paying  and  satisfying  out  of  "the  assets  of  the  company  or 
the  credits  thereof,  or  by  calls  to  be  made  on  the  contributories,  the  amount  of'  the 
judgment  debt  of  the  [485]  Appellant  and  the  costs  incurred  in  the  applications 
made  by  him  to  the  Master  and  to  the  Vice-Chaneellor,  as  well  as  of  the  present 
application. 

The  circumstances  relating  to  the  formation  of  the  above  company,  and  under 
which  the  debt  claimed  by  the  Appellant  are  stated  in  Gai/'s  case,  reported  in  the  5th 


5  DE  0.  M.  Jc  O.  486.    IN  RE  LONDON  AND  BIRMINGHAM  EXTENSION  RY.  CO.      959 

volume  of  Messrs.  De  Gex  &  Smale's  Reports,  page  122,  and  ante,  Vol.  I.  page  347, 
and  were  shortly  these  : — 

The  company  was  projected  in  the  year  1845,  and  had  for  its  object  the  formation 
of  a  railway  to  connect  Warwick,  Northampton  and  other  towns.  A  large  number 
of  shares  were  issued  and  taken,  and  the  deposits  paid  amounted  to  upwards  of 
^18,000.  In  the  month  of  August  1845,  a  subscription  contract  was  executed, 
whereby  the  persons  parties  thereto  of  the  third  part,  who  were  subscribers  to  the 
undertaking  for  the  numbers  of  shares  set  opposite  their  names  in  a  schedule  to  the 
deed,  nominated  a  managing  committee  for  the  purpose  of  carrying  the  undertaking 
into  effect,  and  for  making  the  requisite  application  to  Parliament,  with  power  to 
appoint  bankers,  engineers,  surveyors,  clerks  and  other  persons,  and  to  pay  them  such 
salaries  as  the  committee  might  deem  right,  and  to  enter  into  any  contracts  for 
making  the  proper  surveys,  and  taking  all  the  measures  with  a  view  to  the  application 
to  Parliament  for  carrying  the  project  into  eflect,  and  to  apply  the  monies  which 
might  be  paid  as  deposits  in  the  discharge  of  the  expenses  which  might  be  incurred. 
And  all  the  parties  to  the  deed  thereby  undertook  and  agreed,  that,  in  the  event  of 
the  intended  application  to  Parliament  not  being  successful,  they  would  bear,  jxi}% 
allow  and  discharge  all  the  costs  and  expenses  which  should  have  been  incurred, 
either  previously  to  or  after  the  execution  of  the  deed,  in  and  about  or  with  a  view 
to  the  establishment  or  promotion  [486]  of  the  undertaking,  or  in  or  about  the 
making,  obtaining  or  completing  of  any  surveys  or  estimates  for  the  said  railway, 
branches  and  works,  or  any  of  them,  or  on  account  of  any  solicitor's  charges,  counsel's 
fees  ;  and  also  the  costs  of  or  incidental  to  the  preparing,  applying  for,  soliciting  or 
procuring  any  such  Act  as  aforesaid,  travelling  expenses  and  all  other  costs  and 
charges  of  every  description  incidental  or  preparatory  to  the  proposed  undertaking ; 
all  such  expenses,  costs  and  charges  to  be  computed  and  assessed  rateably  on  the  sum 
or  sums  respectively  subscribed  by  each  of  the  said  several  persons,  parties  to  the 
deed. 

In  the  year  1845  the  Appellant  was  engaged  by  the  committee  of  management  to 
act,  and  accordingly  acted  as  the  engineer  of  the  company. 

The  company  did  not  succeed  in  obtaining  an  Act  of  Parliament,  and  an  order 
was,  on  the  26th  of  May  1849,  made  directing  the  company  to  be  wound  up  under 
the  Winding-up  Act. 

On  the  16th  of  November  1850,  the  Appellant  carried  in  before  the  Master  a  claim 
for  £4551,  9s.  8d.,  supported  by  an  affidavit ;  but  the  Master,  by  his  certificate  dated 
the  22d  of  February  1851,  allowed  the  demand  as  a  claim  only. 

Mr.  Prichard  appealed  to  the  Vice-Chancellor  Knight  Bruce,  who  held,  that  under 
the  powers  of  the  deed  the  committee  of  management  had,  on  behalf  of  the  con- 
tributories  who  had  executed  or  acceded  to  the  deed,  power  to  appoint  an  engineer, 
and  had  appointed  the  Appellant  to  be  such  engineer.  His  Honour  made  the 
following  order : — 

[487]  "  Declare  that  the  debt,  if  any  due  to  Mr.  Prichard,  for  work  and  labour 
done  and  performed  and  money  laid  out  and  expended  by  him  as  engineer,  liy  and 
under  the  employment  of  the  committee  of  management,  in  exercise  of  the  duties  of 
such  committee  under  the  indenture  of  settlement  of  the  16th  of  August  1845,  forms 
a  debt  due  from  that  company,  proveable  under  the  order  of  the  28th  of  May  1849 
(the  order  to  wind  up  the  companj'),  and  with  this  declaration  refer  it  back  to  the 
Master."    (See  4  De  G.  &  S.  330.) 

By  two  orders,  dated  the  21st  of  March  1851,  and  the  24th  of  January  1852,  the 
Master  directed  that  the  Appellant  should  bring  an  action  in  the  Court  of  Common 
Pleas  against  Henry  Croysdill,  the  official  manager  of  the  company,  for  the  recovery 
of  the  debt  alleged  by  the  Appellant  to  be  due  to  him  from  the  company  for  work 
and  labour  done  and  performed  and  money  laid  out  and  expended  by  him,  upon  the 
employment  of  the  general  committee  of  management,  in  the  due  exercise  of  the 
duties  of  such  committee  under  the  indenture  of  the  16th  of  August  1845,  or  such 
part  of  such  alleged  debt  as  he  the  Appellant  might  be  advised.  And  the  Master 
further  directed,  that  on  the  trial  of  such  action  the  official  manager  should  admit 
that  the  debt  (if  any)  due  to  the  Appellant,  as  thereinafter  mentioned,  formed  a  del)t 
due  from  the  company  ;  and  he  further  directed,  that  the  application  of  the  Appellant 
to  prove  the  alleged  debt  before  him  should  stand  over  to  abide  the  result  of  the 
action  at  law. 
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On  the  litth  (if  February  1852,  an  appeal  from  this  order  was  brought  by  the 
official  iiiaiu\:,'er,  and  heard  by  Sir  James  Parker,  who,  in  giving  judgment,  said,— 

"  I  do  not  feel  very  much  doubt  in  this  case.  The  [488]  Winding-up  Act  con- 
templates two  totally  dirt'erent  modes  of  proceeding  on  behalf  of  a  creditor.  One  is, 
that  he  shall  bring  liis  action  and  make  what  he  can  of  his  legal  right ;  and  the  only 
restraint  is  tliat  which  is  imposed  l)y  the  73d  section,  which  requires  that  he  shall  not 
brill"  his  action  until  after  he  has  exhibited  or  made  such  proof  of  his  debt  or  demand 
as  he  may  be  able  before  the  Master.  When  he  has  taken  that  step,  he  is  perfectly 
free  to  go  on  with  his  action,  which  ho  brings  according  to  the  course  of  the  Court  in 
which  it  is  brought,  each  party  being  unfettered  by  any  admissions,  and  the  action 
not  being  brought  under  the  direction  of  this  Court.  That  is  one  way  of  proceeding. 
Another  way  is,  that  the  creditor  comes  in  and  makes  proof  of  his  debt  as  under  a 
bankruptcy.  He  submits  to  the  jurisdiction  of  this  Court,  under  the  Winding-up 
Act,  and  after  the  Court  has  ascertained  the  amount  of  his  debt,  the  Master  may 
allow  or  disallow  it,  or  allow  it  as  a  claim  only — and  a  subsequent  section  provides 
for  the  way  in  which  that  delit  is  to  be  paid — first  out  of  the  assets  of  the  company, 
and  then  by  means  of  calls  upon  difl'ercnt  contributories.  Then  the  91st  section,  in 
order  to  give  this  Court  the  aid  of  proceedings  at  law  for  the  purpose  of  ascertaining 
whether  the  debt  is  or  not  a  debt,  which  ought  to  be  paid  under  the  Winding-up  Act, 
gives  the  Master  power  to  direct  issues,  or  to  direct  actions  to  be  brought  tuider  the 
control  of  this  Coiu't.  When  the  creditor  comes  in  thus  to  make  proof  and  establish 
his  debt,  and  does  so  by  means  of  proceedings  at  law  under  the  direction  and  control 
of  the  Court,  the  result  of  the  judgment  is  not  to  give  him  any  personal  right  against 
the  contributories  at  all.  He  can  only  get  payment  by  means  of  administration  in 
this  Court.  Now  let  us  see  what  is  the  proceeding  which  has  been  taken  in  this  case 
on  behalf  of  Mr.  Prichard.  He  moved  the  Court  on  the  13th  of  March  1851,  that — 
[His  Honour  read  the  terms  [489]  of  the  notice  of  motion.]  That  is  all  to  enable  Mr. 
Pritchard  to  come  into  this  Court  and  receive  satisfaction  of  his  debt  by  way  of  pay- 
ment out  of  the  assets  of  the  company,  and  it  is  not  in  the  least  aimed  at  enabling 
Mr.  Prichard  as  an  adverse  creditor  to  come  into  this  Court  and  make  what  he  can 
of  his  legal  rights,  and  to  enable  him  to  prosecute  his  legal  rights.  Reviewing  what 
had  taken  place  before  the  Master,  the  Court  declared  that  the  debt  (if  any)  was  due 
from  the  company,  and  proveable  under  the  order  for  winding  up  the  company.  The 
matter  then  went  back  to  the  Master  to  ascertain  what  should  be  done  upon  that. 
Mr.  Prichard  went  before  the  Master  on  the  21st  of  March,  and  applied  for  liberty 
to  prove  the  debt  due  from  the  company,  pursuant  to  the  order  of  His  Honour  Vice- 
Chancellor  Knight  Bruce  made  in  this  matter,  upon  the  application  of  Mr.  Prichard. 
Upon  hearing  that  application,  the  Master  directed  that  Mr.  Prichard  should  bring 
an  action  at  law  in  the  Court  of  Common  Pleas  for  the  recovery  of  the  debt  which  he 
alleged  to  be  due  to  him  for  work  and  labour  upon  the  employment  of  the  general 
committee ;  and  it  was  ordered  that  upon  the  trial  of  that  action  the  official  manager 
should  admit  that  the  debt,  if  any  due  to  Mr.  Prichard,  as  before  mentioned,  formed 
a  debt  due  from  the  company.  The  Master  further  ordered  that  the  application  of 
Mr.  Prichard  to  prove  his  debt  before  the  Master  should  abide  the  result  of  the  action 
at  law.  From  that  it  appears  conclusively  that  the  action  is  an  action  under  the 
provisions  of  the  91st  section,  for  the  purpose  of  ascertaining  what  is  the  quantum  of 
Mr.  Prichard's  demand,  and  for  the  purpose  of  giving  him  payment  of  it  under  the 
Winding-up  Act.  It  appears  to  me  that  the  Master  was  perfectly  right  in  directing 
that  that  admission  should  be  given,  because  it  had  been  established  under  the 
winding-up  order  that  this  debt  (if  it  existed  [490]  at  all)  was  a  debt  of  which  Mr. 
Prichard  was  entitled  to  receive  a  payment  in  the  winding  up  of  this  company.  Now 
it  is  extremely  likely,  I  think,  that  according  to  the  true  construction  of  the  Master's 
order,  this  Court  would  not  allow  Mr.  Prichard  (even  if  there  was  no  qualification  of 
the  order),  after  having  got  judgment  in  the  action,  which  has  been  brought  under 
the  control  of  the  Court  in  that  way,  to  use  it  for  another  purpose,  namely,  for  the 
purpose  of  enforcing  personal  demands  against  the  members  of  the  company.  This 
Court  would  Jiot,  I  think,  allow  that,  as  it  would  see  that  the  question  to  be  tried  in 
that  action  would  bo  a  totally  different  question  from  the  question  which  would  have 
been  tried  if  Mr.  Prichard  had  simply  sought  to  enforce  his  liability  against  the 
parties  personally  without  the  assistance  of  this  Court.     But  I  do  not  think  this  a 
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matter  which  ought  to  be  left  in  doubt.  When  this  Court  directs  an  action  to  bo 
brought  with  admissions,  it  means  that  such  an  action  is  l)egun  under  the  control  of 
this  Court,  and  shall  continue  under  the  same  control.  I  think  it  is  the  habit  of  the 
Court  to  express  that  no  execution  shall  issue  on  the  judgment  in  such  an  action 
without  the  leave  of  the  Court ;  and,  with  that  addition,  it  appears  to  mo  that  the 
.Master's  order  is  perfectly  right." 

An  order  was  thereupon  made  that  the  Master's  order  of  the  29th  of  March  IS,")! 
should  1)6  varied,  by  adding  thereto  a  direction,  that,  in  case  "William  B.  Prichard 
should  obtain  judgment  against  the  official  manager  in  the  action  in  the  order 
mentioned,  such  judgment  was  not  to  be  dealt  with  in  any  manner  ]>y  William  B. 
Prichard,  except  with  the  leave  of  the  Court. 

The  action  was  proceeded  with,  and  an  order  was  made  at  Nisi  Prius  on  the  2d 
of  February  1852,  re-[491]-ferring  all  matters  in  dispute  in  the  cause  to  the  arbitra- 
tion of  Heniy  S.  Keating,  Esq. 

The  arbitrator  having  on  the  7th  December  1853  made  his  award  in  the 
Appellant's  favour  for  £3538,  final  judgment  was  signed  on  the  20th  of  January 
1854  against  the  official  manager. 

The  Master  by  his  certificate,  dated  the  16th  of  December  1853,  admitted  the 
Appellant  as  a  creditor  of  the  company  for  the  above  amount,  and  also  in  respect  of 
his  costs  incurred  before  the  Court  and  before  him  in  proving  the  debt ;  and  the 
taxing  master  by  his  certificate,  dated  the  9th  of  May  1854,  certified  that  he  had 
taxed  the  costs  at  £196. 

The  Appellant  thereupon  applied  by  his  solicitors  to  the  Master  that  directions 
might  be  given  respecting  payment  and  satisfaction  of  the  amount  thus  appearing 
to  be  due  to  the  Appellant  by  call  or  otherwise ;  but  the  Master  by  his  certificate, 
dated  the  11th  of  May,  refused  the  application. 

The  motion  was  then  made  before  the  Vice-Chancellor  Stuart,  from  the  refusal  of 
which  this  appeal  was  brought. 

Mr.  Bacon  and  Mr.  T.  H.  Terrell,  in  support  of  the  appeal.  By  the  winding-up 
order  the  Appellant  was  prevented  from  proceeding  at  law  until  he  had  applied  to 
the  Master  under  the  winding-up  order.  Now  the  57th  and  58th  sections  of  the 
Winding-up  Act,  1848,  provide  that  the  Act  shall  not  alter  or  prejudice  the  rights  of 
the  creditors.  The  creditor,  however,  has  been  delayed  by  the  proceedings  under 
the  order,  and  he  must  be  placed  in  a  [492]  position  to  obtain  the  benefit  of 
his  demand.  The  only  modes  in  which  he  can  obtain  it  are  by  a  call  or  by  enforcing 
his  judgment.  Now  he  has  no  right  to  apply  under  the  Act  for  a  call,  and  therefore 
if  the  official  manager  will  not  apply  for  one,  the  Appellant  must  be  set  at  liberty  to 
proceed  under  his  judgment. 

Thev  referred  to  and  commented  upon  Prescott  v.  Hailmv  (5  Exch.  727),  Thompson 
V.  The  Universal  Salvatje  C'omj)ani/  (3  Exch.  310),  Lloijd's  case  (1  Sim.  N.  S.  248). 

Mr.  Malins  and  Mr.  Cole,  for  Mr.  Gay  and  other  contributories.  The  clauses  of 
the  Winding-up  Act,  relied  upon  on  behalf  of  the  Appellant,  are  adverse  to  his  case ; 
for  independently  of  the  order  of  this  Court,  the  Appellant  could  not  have  recovered 
judgment  at  law  against  such  an  association  as  that  in  question.  The  admission  that 
bhere  was  a  company  which  was  indebted  to  the  Appellant  was  a  mere  fiction,  for 
the  purpose  of  enabling  the  amount  of  the  demand  to  be  ascertained  at  law.  This  is 
clear  from  the  language  of  Sir  .James  Parker's  judgment.  [They  read  it  from  the 
.shorthand  note,  to  the  purport  above  set  out.]  It  would  be  most  unjust  to  allow  that 
fiction  to  be  proceeded  upon  at  law  as  if  it  were  a  reality,  and  would,  in  contravention 
of  the  AVinding-up  Act,  be  greatly  enlarging  the  rights  of  this  creditor. 

Mr.  C.  P.  Cooper  and  Mr.  De  Gex  appeared  for  the  official  manager. 

The  Lord  Justice  Knight  Bruce.  It  appears  to  me,  as  well  as  to  my  learned 
brother,  that  [493]  the  necessary  result  of  what  has  taken  place  is  to  entitle  Mr. 
Prichard  to  one  of  two  things,  either  to  have  a  call  made  or  to  make  what  he  can 
of  his  judgment  at  law  against  such  persons  as  in  a  Court  of  law  would  be  considered 
liable  upon  the  judgment.  It  would  be  improper,  and  discreditable  to  the  adminis- 
tration of  justice,  if  Mr.  Prichard  were  to  be  precluded,  not  only  from  the  benefit  of 
a  call,  but  also  from  the  right  to  make  his  judgment  available.  I  am  not  aware  of 
any  case  in  which  a  call  has  been  made  at  the  instance  of  a  creditor  by  this  Court  in 
the  first  instance  ;    and  the  present  application  cannot  be  considered  as  an  appeal 
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fiom  the  Master  on  the  subject  of  a  call.  I  do  not  dissent  from  the  decision  of  Sir 
.lames  Parker,  which  was  no  doubt  right  when  it  was  made;  but  I  think  that  the 
restraint  which  he  put  upon  the  Appellant's  proceeding  at  law  should  now  be  taken 
off  Any  contributory,  however,  is  at  liberty  to  apply  to  the  Master  to  make  a  call, 
and  if  the  Master  shall  think  fit,  we  wish  him  to  consider  himself  at  full  liberty  to  do 
so  If  the  Master  shall  in  his  discretion  make  a  call,  any  person  interested  will  be  at 
liberty  to  ask  this  Court  to  suspend  the  proceedings  of  Mr.  Prichard  at  law;  and  this 
order  is  to  be  considered  as  subject  to  any  application  that  may  be  made  by  reason 

of  any  such  call.  ,    ,  ,      ,,  , 

The  Lord  Justice  Turner.  This  case  was  before  the  Master,  and  on  motion 
before  the  Vice-Chancellor ;  and  we  have  now  to  decide  whether  Mr.  Prichard  should 
be  allowed  to  proceed  at  law,  and  to  issue  execution  on  the  judgment  which  he  has 
obtained.  It  has  been  said  that  he  ought  not  to  proceed  on  his  judgment,  because  it 
was  obtained  in  an  action  directed  by  the  Court  to  be  brought ;  but  the  action  was 
directed  for  the  purpose  of  ascertaining  the  amount  of  [494]  the  debt,  it  being  settled 
that  the  debt,  if  any,  was  a  debt  due  from  the  company  ;  and  it  seems  to  me  to 
follow,  that,  the  debt  being  a  debt  against  the  company,  there  must  be  a  right  to 

recover  it.  t,  ,  i  ,      n^r 

It  was  contended  that  Mr.  Gay  and  the  other  Respondents  represented  by  Mr. 
Malins  were  not  liable  to  this  debt,  and  that  the  restriction,  if  removed  against  the 
other  contributories,  should  not  be  removed  as  against  them  ;  but  it  is  no  part  of  the 
duty  of  this  Court,  on  the  present  application,  to  answer  the  question  whether  any 
particular  section  of  contributories  is  liable  to  this  particular  debt.  It  was  not  the 
object  of  the  Acts  to  alter  the  rights  of  creditors  ;  and  this  creditor  has  a  right  to 
proceed  at  law  against  all  the  contributories.  The  Court  will  make  no  order  as  to  a 
call,  as  the  application  must  originate  in  the  Master's  office ;  but  Mr  Prichard  is  to  be 
at  liberty  to  go  on  at  law  notwithstanding  the  order  of  the  Vice-Chancellor,  and  to 
be  at  liberty  to  proceed  against  the  property  of  the  company,  as  he  shall  be  advised. 

Note. — The  leave  thus  given  was  proceeded  upon,  and  a  rule  obtained  in  the 
Court  of  Common  Pleas  against  one  of  the  directors,  Mr.  Weiss,  to  shew  cause  why 
execution  should  not  issue  against  him.  The  rule  was,  however,  after  argument  dis- 
charged.    In  re  Weiss,  15  Com.  B.  331. 

[495]  In  the  Matter  of  The  Warwick  and  Worcester  Railway  Company,  and  In 
the  Matter  of  The  Joint  Stock  Companies  Windinc4-Up  Acts,  1848  and 
1849.     Prichard's  Case.     Before  the  Lords  Justices.     July  6,  1854. 

[S.  C.  23  L.  J.  Ch.  958 ;  2  W.  R.  609.] 

Where  a  person  claimed  to  be  a  creditor  of  a  provisionally  registered  railway  com- 
pany ordered  to  be  wound  up  under  the  Winding-up  Acts :  Held,  that  be  was 
entitled  to  adduce  before  the  Master  such  proofs  as  he  had  in  support  of  his 
demand,  and  to  have  the  Master's  judgment  whether  upon  such  proofs  it  ought  to 
be  admitted  as  a  claim  only,  or  as  a  proof,  although  no  list  of  contributories  had 
been  settled. 

This  was  an  appeal  from  the  refusal  of  Vice-Chancellor  Stuart  to  vary  an  order  or 
certificate  of  the  Master  charged  with  winding  up  the  above  company,  dated  the  9th 
of  March  1854,  whereby  the  Master  certified  that  the  Appellant  William  Bromley 
Prichard  had  come  in  before  him  and  demanded  a  debt  of  £4363,  10s.  and  interest  as 
due  to  him  from  the  company,  and  whereby  the  Master  further  certified  that  he  had 
allowed  the  said  demand  as  a  claim  only,  and  that  the  Appellant  having  applied  to 
him  that  he  might  be  at  liberty  to  prove  his  demand  as  a  debt  against  the  company,  and 
having  offered  to  produce  evidence  before  him  in  support  thereof,  he  certified  that  he  had 
not  at  present  thought  fit  to  comply  with  such  application,  or  to  receive  such  evidence. 

In  support  of  the  appeal  to  the  Vice-Chancellor  from  the  above  certificate,  the 
Appellant  made  an  affidavit  to  the  following  effect : — 

The  company  was  formed  in  August  1845,  for  the  construction  of  a  railway  from 
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Warwick  to  Worcester,  with  a  branch  to  Droitwich  ;  and  the  committee  of  manage- 
ment retained  and  employed  the  Appellant  to  act,  [496]  and  that  he  accordingly 
acted  as  engineer  of  the  company,  and  in  making  the  surveys,  plans  and  sections  of 
the  line. 

The  orders  for  such  surveys,  plans  and  sections  were  comprised  in  resolutions 
(amongst  others)  duly  passed  at  meetings  of  the  committee  of  management  on  the 
:26th  of  September  and  the  13th  of  October  1845,  which  were  as  follows  ; — 

"Resolved,  that  Mr.  Prichard  do  proceed  with  the  survey  from  Warwick  to 
Worcester." 

"  Resolved,  that  Mr.  Prichard  have  directions  to  survey  the  Droitwich  Branch." 

In  pursuance  of  these  resolutions  and  of  the  general  directions  of  the  committee 
of  management,  the  Appellant  made  the  survey,  plans  and  sections,  and  deposited 
the  necessary  plans  for  Parliament,  and  received  from  the  committee  of  management 
some  portion  of  his  account  for  such  services. 

The  company  was  unsuccessful,  and  was  ordered  to  be  dissolved  and  wound  up 
by  an  order  of  the  Vice-Chancellor  Knight  Bruce,  dated  the  26th  of  May  1849. 

On  the  6th  of  June  1849,  the  creditors  of  the  company  were  required  by  adver- 
tisement to  come  in  and  prove  their  debts  before  the  Master.  >Some  time  in  the 
course  of  the  same  month  of  June  1849,  Henry  Ernest  was  appointed  the  official 
manager  of  the  company.  The  Appellant's  affidavit  of  claim  against  the  company 
was  filed  in  the  Master's  oflice  on  the  12th  of  November  1851. 

The  Appellant  also  deposed  that  he  had  been  informed  [497]  and  believed  there 
was  a  sum  of  £8967,  7s.  6d.  in  Court  to  the  credit  of  a  cause  of  Goodman  v.  De 
Ilcauimi;  which,  with  accumulations  of  interest  thereon,  amounted  to  a  sum  of 
£14,000  or  thereabouts,  and  that  such  money  was  the  property  of  the  subscribers 
of  the  company,  and  was  applicable  to  the  payment  of  the  debts,  liabilities  and 
expenses  of  the  company  ;  that  he  was  informed  and  believed  that  the  only  obstacle 
to  the  application  of  such  fund  to  the  discharge  of  the  debts  and  expenses  of  the 
company,  and  the  winding  up  thereof  by  the  official  manager  of  the  company,  was  a 
disputed  claim  made  by  Mr.  Pell ;  that  he  was  informed  and  believed  that  Mr.  Pell 
would  be  willing  to  liberate  the  rest  of  the  fund  on  a  sufficient  part  thereof  being  set 
aside  or  remaining  in  Court  to  meet  his  claim,  but  that  the  official  manager  had 
not  made  any  efforts  to  effect  such  or  any  other  arrangement  in  relation  thereto,  or 
taken  steps  to  prosecute  the  question  of  the  validity  of  such  claim  in  a  vigorous 
manner,  or  with  a  view  to  a  speedy  settlement  thereof  ;  that,  as  the  deponent  was 
informed  and  believed,  the  official  manager  had  not  yet  settled  the  list  of  contribu- 
tories  of  the  company,  but  that  had  proper  steps  been  taken  by  him  for  that  purpose, 
the  same  might  have  been  long  since  completed. 

The  motion  before  the  Vice-Chancellor  was  that  the  above  certificate  might  be 
discharged,  and  that  it  might  be  declared  that  the  Appellant  was  a  creditor  of  the 
company  within  the  meaning  of  the  Winding-up  Acts,  1848  and  1849,  for  the 
amount  of  his  demand,  or  so  much  thereof  as  might  be  due  to  him ;  and  that  the 
Master  might  be  directed  to  admit  the  Appellant  as  such  creditor  as  aforesaid  to 
proof  against  the  company  of  the  said  demand,  or  so  much  thereof  as  might  be 
ascertained  to  be  due  to  him  ;  and  that  it  might  be  referred  back  to  the  Master  to 
ascertain  the  amount  due  to  the  [498]  Appellant  in  respect  of  such  demand  as  such 
creditor,  or  that  such  directions  might  be  given  for  ascertaining  the  amoiuit  thereof, 
as  the  case  might  require  ;  and  that  the  costs  of  the  Appellant,  of  and  occasioned  by 
the  proceedings  in  the  Master's  office  and  of  that  application,  might  be  taxed  and 
paid  to  him  by  the  official  manager  of  the  said  company. 

The  Vice-Chancellor  declined  to  make  any  order,  and  the  Appellant  now  renewed 
his  motion  by  way  of  appeal. 

Mr.  Bacon  and  Mr.  T.  H.  Terrell,  in  support  of  the  appeal.  By  the  73d  section 
of  the  Winding-up  Act  of  1848,  no  creditor  can  sue  a  contributory  of  the  company 
until  after  exhibiting  or  making  such  proof  as  he  may  be  able  of  his  debt  or  demand 
before  the  Master.  Then  the  74th  section  provides  that  the  creditors  shall  make 
proof  by  deposition  or  affidavit  in  the  same  manner  as  debts  are  allowed  to  be  proved 
ill  bankruptcy  ;  and  the  75th  section  enacts  that  the  Master  shall  upon  proof  made 
or  offered  and  exhibited  before  him  of  the  debts  and  demands  due  or  claimed  from  or 
against  the  company,  or  any  of  them,  either  allow  or  disallow,  or  allow  as  claims  only. 
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such  debts  and  demands  respectively,  according  to  the  nature  of  the  case,  and  of  the 
proofs  adduced  and  exhibited  before  him.  In  order  to  obey  this  enactment,  it  is 
necessary  that  the  evidence  should  be  gone  into,  and  so  the  House  of  Lords  held  in 
Temll  V.  Hutlon  (4  H.  of  L.  Cas.  109-'). 

Mr.  Malins  and  Mr.  Roxburgh,  for  the  official  manager.  The  75th  section  must 
l)e  construed  con.sistently  with  the  58th,  which  enacts,  that,  except  as  is  by  the  Act 
[499]  expressly  provided,  nothing  contained  in  the  Act  shall  extend  or  enlarge, 
diminish,  prejudice  or  otherwi.se  afiect  the  rights  or  remedies  of  creditors.  Now 
here  there  was  no  debt  due  from  the  company,  for  there  was  no  company  capable  of 
contracting  a  del)t ;  Lloi/d's  case  (1  Sim.  N.  S.  2-48),  and  debts  due  from  the  company 
can  alone  be  proved  (it'riijhi's  caite,  2  De  G.  Mac.  &  Gor.  636).  If  any  person  who 
thinks  fit  to  make  a  claim  against  the  company  is  entitled  to  call  on  the  Master  to 
investigate  his  claim,  notwithstanding  a  fatal  preliminary  objection,  the  contribu- 
tories  would  be  exposed  to  great  expenses,  as  the  Act  does  not  enable  the  Master  to 
give  costs  against  the  claimant. 

They  also  referred  to  Re  Norwich  Yarn  Gompan]/,  as  reported  in  the  Law  Journal, 
Vol.  21,  N.  S.  (Chancery)  822,(1)  and  the  dicta  attributed  to  the  Lords  Justices  in 
the  note  to  that  report. 

The  Lord  Justice  Knight  Bruce.  In  this  case  a  gentleman  claiming  to  be  a 
creditor  of  a  company  or  association  directed  to  be,  as  it  is  called,  wound  up  under 
the  name  of  the  Warwick  and  Worcester  Railway  Company,  went  before  the  Master 
under  the  73d,  74:th  and  75th  sections  of  the  Act  called  the  Winding-up  Act,  alleging 
and  seeking  to  prove  that  he  had  a  debt  against  the  company.  He  made  an  affidavit 
of  debt,  and  in  addition  to  his  affidavit  alleged  before  the  Master  that  he  had  further 
evidence  to  adduce,  and  de-[500]-sired  an  opportunity  of  adducing  it.  The  Master, 
however,  declined  to  receive  any  further  proof  of  the  demand  than  would  be  sufficient 
to  support  it  as  a  claim.  He  did  not  postpone  or  adjourn  the  matter  on  the  ground 
that  a  list  of  contributories  had  not  then  been  made  out,  or  on  any  other  ground,  but 
at  once  decided  that  he  would  not  receive  any  further  evidence.  He  admitted  the 
demand  as  a  claim,  and  this,  it  seems,  without  having  the  means  of  knowing  whether 
it  ought  to  be  admitted  as  a  claim  or  a  debt.  The  alleged  creditor  is  entitled  to  say 
to  the  Court  that  it  was  reasonably  possible  he  could  produce  such  evidence  before 
the  Master  as  would  satisfy  him  that  the  claimant  was  a  creditor  against  the  company 
for  the  amount  of  his  claim,  and  that,  thei'cfore,  no  legal  proceedings  would  be 
requisite. 

It  is  said  that  this  company  is  in  so  imperfect  a  condition  as  to  be  incapable  of  being 
indebted,  as  a  company.  It  is  true  that  it  may  not  be  capable  of  being  indebted,  in  the 
same  way  as  a  corporation,  but  it  is  possible  that  the  members  of  the  association,  directed 
to  be  wound  up,  are  indebted  jointly  to  Mr.  Prichard  ;  and,  if  .so,  then,  within  the 
meaning  which  has  been  ascribed  to  the  Act  of  Parliament  and  the  order  for  winding^ 
up  the  company,  this  is  a  company  indebted  to  him.  I  have  before  me  the  winding- 
up  order  of  the  26th  of  May  18-19,  under  which  we  are  now  exercising  jurisdiction. 
That  order  directs  the  AVarwick  and  Worcester  Railway  Company  to  be  absolutely 
wound  up,  and  directs  a  reference  to  Master  Wingfield  to  wind  up  the  company,, 
under  the  provisions  of  the  Act.  How,  then,  can  we  give  effect  to  the  argument 
that  this  is  not  a  company  capable  of  having  a  debt?  The  word  "company"  does- 
not  necessarily  import  a  corporation ;  it  imports  association,  and  an  association 
such  as  this  was  decided  by  a  former  Lord  Chancellor  to  be  liable  to  be  wound  up 
[501]  under  the  Act.  Whether  such  a  decision  was  convenient  or  inconvenient, 
beneficial  or  otherwise  to  the  Queen's  subjects,  is  a  question  with  which  we  have  now 
nothing  to  do,  nor  does  it  matter  whether  my  own  opinion  was  adverse  to  such  a 
determination. 

The  case  of  the  Norwich  Yarn  Company  has  been  referred  to.  That  decision 
proceeded  on  the  paiticular  facts.  But  as  it  has  been  alluded  to,  I  may  say  that  the 
only  report  which  I  have  seen  of  the  case  contains,  in  addition  to  the  judgment,  a 
jstatement  of  certain  interlocutory  observations  supposed  to  have  fallen  from  myself. 
It  very  seldom  happens  that  it  is  beneficial  to  report  interlocutory  observations. 
They  are  generally  made  for  the  purpose  of  directing  the  attention  of  counsel  to- 
particular  views  of  the  controversy,  and  of  obtaining  from  counsel  information  which 
the  Court  requires.     And  with  regard  to  the  Norwich  case,  it  is  not  to  be  understood 
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that  I  meant  what  fell  from  me  in  the  course  of  the  argument  as  declaratory  of  my 
opinion.  The  remarks  ascribed  to  me  are,  1  believe  and  am  satisfied,  stronger  than 
those  in  fact  made  by  me.  Though  of  the  intended  accuracy  of  the  report  I  have 
no  doubt. 

In  the  present  instance,  it  was,  in  my  opinion,  upon  a  fair  construction  of  the  Act 
of  Parliament  in  question,  the  right  of  the  claimant  to  adduce  before  the  Master  all 
the  evidence  which  he  had  bearing  upon  his  demand,  and  to  have  it  considered  1)V 
the  Master,  with  a  view  to  guide  the  Master's  judgment  as  to  admitting  the  demand 
in  the  character  of  a  claim  or  of  a  debt.  The  Master  has  not  had  liefore  him  the 
means  of  forming  a  judgment  which  of  those  two  courses  should  be  taken.  I  think 
that  the  certificate  should  be  discharged  and  the  case  go  back  to  the  Master,  with 
iilierty  to  the  claimant  to  tender  such  [502]  further  evidence  in  support  of  his  demand 
as  he  may  be  advised. 

In  saying  this  I  do  not  mean  at  all  to  interfere  with  the  Master's  discretion  as  to 
the  adjournment  or  postponement  of  the  matter.  The  Master  may  think  fit  to 
adjourn  it.  We  leave  that  entirely  to  him.  All  costs  before  the  Master,  and  before 
the  Vice-Chancellor  and  here,  must  be  reserved. 

The  Lord  Jit.stice  Turner.  I  give  no  opinion  upon  the  question,  what  the 
efl'ect  may  be  of  the  existence  or  non-existence  of  a  debt  to  the  claimant.  It  may 
well  be  that  if  and  when  the  claimant  shall  have  proved  a  debt  he  may  have  no  right 
to  come  to  this  Court  to  require  a  call  to  be  made  to  provide  for  its  payment.  His 
right  may  be  to  say,  I  will  go  on  at  law  if  the  contributories  do  not  apply  to  the 
Master  for  a  call.  That  is  not  the  question  which  we  are  now  to  consider.  The 
<luestion  is,  whether  the  claimant  has  a  right  to  have  it  ascertained  whether  he  is 
entitled  to  stand  as  a  creditor  or  a  claimant  against  the  company.  I  think  he  is 
entitled  to  have  it  ascertained  whether  he  does  or  does  not  stand  as  a  creditor.  The 
language  of  the  75th  section  distinguishes  between  a  claim  and  a  debt,  thus  : — It 
says  that  the  Master  shall,  upon  proof  made  or  oflFered  and  exhibited  before  him  of 
the  debts  and  demands  due  or  claimed  from  or  against  the  company,  or  anj'  of  them, 
either  allow  or  disallow,  or  allow  as  claims  only,  such  debts  and  demands  respectively, 
according  to  the  nature  of  the  case  and  of  the  proofs  adduced  or  exhibited  liefore 
him  ;  and  shall  by  writing  under  his  hand  declare  .such  allowance  and  disallowance,  or 
such  allowance  as  claims  oidy.  Before  the  Master  is  to  arrive  at  a  decision  whether 
the  demand  is  to  be  admitted  as  a  claim  or  a  debt  he  [503]  must  ascertain  what  is  the 
nature  of  the  case  and  of  the  proofs  adduced  before  him. 

It  was  attempted  to  escape  from  the  terms  of  that  section  by  saying  that  here 
there  was  in  truth  no  company ;  but  it  is  impossible  to  say  that,  when  there  is  an 
order  in  force  for  winding  up  this  a.s.sociation  as  a  company.  Whether  all  the 
members  of  the  association  are  liable  to  Mr.  Prichard  is  a  question  to  be  decided 
upon  the  evidence.  The  proofs  will  be  gone  into.  The  word  "company"  in  the 
order  may  perhaps  render  it  incumbent  on  the  Appellant  to  shew  that  all  the  con- 
tributories are  liable  to  him.  That  may  be  so,  but  the  determination  will  depend 
upon  the  evidence. 

Then  it  is  said  that  the  7oth  section  is  cut  down  by  the  words  of  the  .5sth  section 
providing  that  "  nothing  in  this  Act  contained,  nor  any  petition  or  order  under  the 
same  for  the  dissolution  and  winding  up,  or  for  the  winding  up  of  any  company, 
shall  extend  or  enlarge,  diminish,  prejudice  or  in  anywise  alter  or  affect  the  rights 
or  remedies  of  creditors."  The  58th  section,  however,  applies  to  the  rights  of 
creditors  as  against  the  contributories.  It  does  not  say  that  the  rights  of  contribu- 
tories are  not  to  be  affected,  or  that  they  are  not  to  be  represented  by  others  than 
themselves.  The  37th  section  provides  for  the  representation  of  classes  of  contribu- 
tories by  some  of  the  number ;  and  it  is  clear  that  the  Act  meant  that  in  general 
all  the  contributories  should  be  represented  by  the  official  manager. 

It  is  said,  however,  that  there  are  no  contributories  to  this  company,  because 
no  list  has  been  settled.  That  will,  however,  be  done,  and  the  Master  will  have 
to  decide  who  are  to  contribute  to  the  payment  of  the  claims  made  against  the 
company. 

[504]  I  think  that  the  Master  was  bound  to  go  into  the  question  of  debt  or  no 
debt,  inasmuch  as  it  is  absolutely  necessary  to  ascertain  that  fact,  foi'  the  purpose  of 
working  out  the  rights  of  the  contributories.     The   75th   section   of  the  Act  was 
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introduced  to  enable  the  rights  of  the  contributories  between  themselves  to  be  workuil 
out,  and  for  this  purpose  it  must  be  decided  whether  the  claim  here  made  is  a 
debt  or  not. 

The  eftect  of  the  Act  of  Parliament  may  be  that,  when  the  Appellant  has  proved 
his  debt  against  the  company,  the  company  may  say,  "  We  will  not  go  to  the  expense 
of  trying  the  question  of  law  with  him,  but  will  have  the  debt  paid  at  once  by  a 
contribution;"  for  although  the  Appellant  may  have  no  right  against  the  general 
l>ody  of  contributories,  another  contributor}'  may  have,  if  the  Appellant  should  enforce 
it  against  him.  And  although  the  Appellant  may  not  be  entitled  to  insist  on  a  call 
being  made,  a  contributory  may  be  so  entitled. 

We  think  that  the  Master  ought  to  have  received  the  evidence  tendered,  but  it  is 
not  our  intention  to  interfere  with  his  discretion  as  to  adjourning  the  proceedings. 

(1)  This  case  was  not  reported  in  these  reports,  having  been  considered  as  deciding 
no  new  points,  and  having  terminated  in  a  compromise  :  but  as  it  has  since  been 
referred  to,  and  as  it  contained  an  expression  of  the  opinion  of  the  Lords  Justices  as 
to  the  proper  form  of  the  order,  a  short  report  of  it  is  subjoined  from  the  notes  taken 
by  one  of  the  present  reporters  at  the  time. 

[505]  In  the  Matter  of  The  Norwich  Yarn  Company,  and  In  the  Matter  of  The 
Joint  Stock  Companies  Winding-up  Act.s,  1848  and  1849.  East  of  England 
Banking  Company's  Case  (.5  De  G.  M.  &  G.  499,  note).  Before  the  Lords 
Justices  Lord  Justice  Knight  Bruce  and  Lord  Justice  Lord  Cranworth.  Dec.  8, 
9,  11,  1851. 

Where  a  claim  was  made  to  prove  a  demand  as  a  debt  under  the  Winding-up  Act.'i 
against  a  company  which  was  not  authorized  to  be  sued  by  any  public  officer,  and 
the  materials  before  the  Court  were  not  such  as  to  enable  it  to  decide  upon  the 
demand  :  Held,  that  it  was  competent  to  the  Court  under  the  Winding-up  Acts  to 
direct  a  claim  merely  to  be  admitted  until  the  claimants  established  their  demand 
at  law  ;  but  that  for  that  purpose  the  claimants  ought  to  have  libertj'  to  take  such 
proceedings  at  law  as  they  might  be  advised,  and  ought  not  to  be  directed  to  bring 
an  action  against  the  official  manager. 

This  was  the  appeal  of  the  East  of  England  Banking  Company  against  a  decision 
of  Lord  Langdale,  Master  of  the  Rolls,  reported  in  the  13th  Volume  of  Mr.  Beavan's 
Reports  (page  426). 

The  Appellants,  the  East  of  England  Banking  Company,  claimed  to  be  creditors 
of  the  Norwich  Yarn  Company  (which  had  been  ordered  to  be  wound  up  under 
the  Winding-up  Acts)  for  £35,755.  The  Master  of  the  Rolls  ordered  the  demand 
to  stand  as  a  claim,  and  directed  the  Appellants  to  bring  an  action  against  the 
official  manager  of  the  company,  and  that  the  motion  should  stand  over  in  the 
meantime. 

Mr.  Bethell,  Mr.  R.  Palmer,  Mr.  Cole  and  Mr.  Willes,  in  support  of  the  appeal. 
This  is  not  a  case  which  can  be  decided  by  the  result  of  an  action.  In  the  first  place, 
the  particular  action  directed  to  be  brought  will  be  wholly  ineflFectual.  For  [506]  the 
company  directed  to  be  wound  up  is  not  one  which  is  authorized  to  be  sued  by  any 
officer,  and  therefore  cannot  be  sued  under  the  Winding-up  Acts  by  the  official 
manager,  the  50th  section  of  the  Winding-up  Act  not  applying  to  such  a  case  : 
Beanlshaw  v.  Lml  Lonileshorough  (11  C.  B.  498.  See  also  Official  Manager  of  G-rand 
Trunk  Cmnpany  v.  Brodie,  3  I)e  G.  Mac.  &  Gor.  146).  [The  Lord  Justice  Lord 
Cranworth.  Is  not  this  demand,  if  sustainable  at  all,  one  on  which  all  the  members 
of  the  company  are  liable  1  And  if  so,  cannot  the  company  be  sued  at  law  under  the 
Act  by  an  action  against  the  official  manager?  Or  is  that  a  casus  amissus  in  the 
Act  ?]  We  submit  that  the  50th  section  was  not  intended  to  apply  to  such  a  case. 
The  consequences  of  holding  the  contrary  to  be  the  law  would  be  very  serious.  For 
before  these  Acts  passed,  execution  could  not  be  is.sued  in  such  a  case  against  a 
member  of  this  company,  unless  he  was  named  as  a  Defendant  on  the  record,  and 
had  had  an  opportunity  of  defending  himself  in  the  action.     And  if  the  law  should 
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be  held  to  be  changed  in  this  respect  by  the  Winding-up  Acts,  individual  shareholders 
will  be  deprived  of  the  opportunity  of  being  heard  in  their  own  defence,  which,  but 
for  the  Acts,  they  would  have  had.  Before  the  Winding-up  Acts  passed,  it  had  been 
decided  by  the  Court  of  Exchequer  that  where  an  Act  of  Parliament  provides  that  all 
actions,  suits  and  proceedings  against  a  company  "shall  and  lawfully  may"  lie 
commenced,  instituted  and  prosecuted  against  a  public  officer,  the  provision  i» 
imperative,  and  not  directory  merely.  In  such  a  case  it  is  a  good  plea  to  say  that 
there  is  a  public  officer  of  the  company:  Steward  v.  Oi'eates  (10  M.  &  W.  711), 
Chapman  v.  Milvavn  (.5  Exch.  61).  And  therefore,  if  the  official  managt^r  here  could 
be  sued,  it  would  be  a  sufficient  plea  for  any  contributory  to  aver  that  [507]  there 
was  an  official  manager,  a  proposition  which  no  one  will  maintain.  But  supposing  an 
action  could  be  brought  against  the  official  manager,  and  judgment  were  obtained, 
what  remedy  would  there  be  to  enforce  the  judgment  ?  The  57th  section  enacts,  that 
judgments  entered  up  against  the  official  manager  shall  have  the  like  operation  and 
effect  against  the  property  of  the  company  and  the  persons  and  property  of  the 
contributories,  and  shall  be  enforced  in  like  manner,  as  if  judgment  had  l)een  entered 
up  against  the  company  or  against  any  person  duly  authorized  to  be  sued  on  l)ehalf 
of  the  same.  Now  the  company  here  would  be  held  to  mean  those  who  were  membeis 
at  the  date  of  the  winding-up  order,  and  thus  persons  would  be  made  liable  who,  but 
for  the  Act,  would  not  be  liable. 

Not  only,  however,  would  the  action  which  has  been  directed  be  ineffectual,  but 
no  other  form  of  action  will  try  the  question.  An  action  against  all  the  members  by 
name  could  produce  no  result.  To  direct  such  an  action  would  be  a  denial  of  justice. 
The  only  remaining  description  of  action,  and  the  only  one  that  could  be  reasonably 
advised  would  be  an  action  against  some  one  contributory.  But  such  an  action  would 
determine  nothing  as  to  the  liability  of  the  company.  Each  contributory  would  have 
his  own  case  to  set  up. 

[The  Lord  Justice  Knight  Bruce.  Is  the  point  in  dispute  anything  beyond 
this — whether  there  is  a  rational  legal  question  to  be  tried  1  Is  the  claim  of  an  alleged 
creditor  dealt  with  under  these  orders  otherwise  than  incidentally,  and  in  a  sense  for 
the  benefit  of  the  contributories?] 

The  oidy  mode  of  doing  justice  will  be  by  allowing  the  claim  to  be  disposed  of  by 
this  Court.  When  an  estate  [508]  is  in  the  course  of  administration  in  a  Court  of 
Equity,  the  Court,  to  avoid  circuity,  will  admit  a  proof  of  a  debt  on  which  an  action 
could  not  be  brought  directly.  It  is  sufficient  that  the  claimant  might  recover  against 
one  member,  who,  having  satisfied  the  claim,  mightjlemand  contribution  :  Braithioaite 
V.  Britain  (1  Keen,  206).  This  is  the  principle  on  which  Courts  of  Equity  admit 
proofs  of  a  joint  debt  against  the  estate  of  a  predeceased  co-debtor,  although  no  action 
could  be  brought  against  his  personal  representative.  It  would  overturn  a  large 
number  of  proofs  that  have  been  admitted  in  the  Master's  offices,  under  the  Winding- 
up  Acts,  if  it  were  held  that  no  proof  could  be  admitted  unless  the  demand  could  be 
enforced  at  law  against  all  the  individuals  (and  against  those  only)  who  happened  to 
be  members  of  the  company  at  the  instant  when  the  winding-up  order  was  made. 
The  7.3d,  74rth  and  7.5th  sections  of  the  Winding-up  Act  of  1848  gave  the  creditors 
a  right  to  prove,  and  the  82d  enacts  that  the  assets  of  the  company  shall  with  all 
convenient  speed  be  applied  by  the  official  manager  under  the  direction  of  the  Master, 
in  or  towards  the  satisfaction  of  the  debts  or  any  of  the  debts  of  the  company,  in  such 
manner  as  the  Master  shall  direct. 

[The  Lord  Justice  Kxight  Bruce.  Does  that  section  mean  that  the  Master 
may  select  some  particular  debts  for  payment  V\ 

That  is  not  (as  we  submit)  the  meaning  of  the  section.  The  money  ought  to  be 
applied  rateably  in  payment  of  the  debts  proved.  Moreover,  the  90th  section  provides 
that  no  action  shall  be  directed  with  respect  to  any  question  between  the  company 
or  any  contributory  and  a  creditor,  without  the  creditor's  consent.  No  such  consent 
has  here  been  given. 

[509]  They  also  referred  to  Cimd  v.  Harris  (T.  &  R.  496),  Walter's  secmd  case  (3 
De  G.  &  Sm.  244),  Morgan's  case  (1  De  G.  &  Sm.  750  ;  1  Mac.  &  Gor.  225),  Bagges' 
case  (13  Beav.  162),  Bank  of  Australasia  v.  Breillat  (6  E.  F.  Moore,  152),  Prichard's 
case  (4  De  G.  .1-  Sm.  328),  Upfill's  case  (1  Sim.  N.  S.  395),  Taylor  v.  Hughes  (5  Jo.  & 
Lat.  24). 
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Mr.  Koupell,  Mr.  Walpole,  Mr.  Crompton  and  Mr.  Busk  were  for  the  Re- 
spondents. 

The  Lord  Justice  Knight  Bruce.  The  materials  before  the  Court  do  not 
enable  us  to  say  with  satisfaction  to  ourselves  or  with  reasonable  certainty  of  doing 
justice,  whether  this  demand  constitutes  a  proveable  debt  against  the  company  or 
not.  We  therefore  think  that  the  order  directing  admission  of  a  claim,  and  not  a 
proof  is  correct.  There  remains  for  consideration  only  the  question  as  to  the  manner 
of  expressing  the  order  with  respect  to  legal  proceedings.  We  think  (subject  to  what 
the  counsel  for  the  Respondents  may  say)  that  it  should  not  be  expressed  in  this 
respect  as  it  now  stands,  but  that  the  Appellants  should  be  at  liberty  to  liring  such 
action  as  they  may  be  advised. 

The  Lord  Ju.stice  Lord  Cranworth.  I  entirely  concur.  If  I  were  obliged 
now  to  decide  the  case,  I  should  say  that  no  claim  was  established  ;  but  I  see  enough 
to  think  it  probable  that  a  proof  may  eventually  be  made. 

The  case  stood  over,  to  be  spoken  to  again  with  respect  to  the  form  of  the  order 
as  to  proceedings  at  law,  and  for  [510]  the  purpose  of  giving  the  parties  an  opportunity 
of  arranging  between  themselves  whether  there  should  be  an  issue  or  an  action.  On 
a  subsequent  day  an  order  was  made  that  the  demand  should  be  entered  as  a  claim 
only,  and  that  the  Appellants  should  be  at  liberty,  on  or  before  the  last  day  of  Hilary 
term,  to  bring  such  action  or  actions,  and  against  such  person  or  persons  as  they 
should  be  advised.  Actions  were  accordingly  brought,  but  not  prosecuted,  the  case 
having  been  compromised.     (See  13  Beav.  432.) 

[510]     Milne  v.  Gilbart.     Before  the  Lords  Justices.     Jul;/  7,  1854. 

Under  a  bequest  (in  the  event  of  daughters  dying  without  leaving  issue)  in  trust  for 
the  persons  who  would,  at  the  time  of  the  decease  of  such  daughters  respectively, 
be  entitled  as  next  of  kin,  or  otherwise,  to  the  personal  estate  of  such  daughters 
respectively,  under  the  statutes  made  for  the  distribution  of  intestates'  effects  : 
Held,  that  the  husbands  of  the  daughters  did  not  take. 

This  was  the  rehearing  of  a  petition  originally  heard  by  the  Lord  Justice  Knight 
Bruce  and  Lord  Justice  Lord  Cranworth  for  the  Vice-Chancellor  Sir  James  Parker 
on  the  5th  of  August  1852. 

The  facts  of  the  case,  with  the  arguments  and  judgments  on  that  occasion,  will 
be  found  reported  2  De  G.  M.  &  G.  715. 

Mr.  Elmsley  and  Mr.  Hetherington,  in  support  of  the  petition. 

The  husband  takes  under  the  words  "  who  would,  at  the  time  of  the  decease  of 
such  daughters  respectively,  be  entitled  as  next  of  kin,  or  othenvise,  to  the  personal 
estate  of  such  daughters  respectively,  under  the  statutes  made  for  the  distribution 
of  intestates'  effects."  No  other  construction  would  give  any  effect  to  the  words  "or 
otherwise  ; "  for  all  persons  who  can  claim  under  the  statutes  are  included  in  the 
words  "  next  of  kin,"  except  the  husband  or  wife  of  an  intestate.  The  ground  on 
which  the  Court  came  to  its  former  decision  was  that  the  [511]  husband  was  not 
entitled  under  the  Statute  of  Distributions.  He  does,  however,  claim  under  that 
statute,  as  explained  by  the  Statute  of  Frauds,  and  has  in  several  cases,  and  even  in 
Acts  of  Parliament,  been  treated  as  entitled  under  it.  The  testator  or  his  advisers 
maj-  well  therefore  have  taken  the  same  view,  whether  it  be  the  absolutely  correct 
one  or  not.  In  Cart  v.  Rees  (which  is  cited  by  Lord  Cowper  in  Sqidh  v.  JJ'ijn  (1  P. 
Wms.  381)),  a  wife  died  possessed  of  choses  in  action,  and  the  husband  survived  and 
died  without  taking  out  letters  of  administration  to  his  wife,  after  which  the  next  of 
kin  of  the  wife  administered  to  her ;  and  Lord  Parker  held  that  the  administrator  of 
the  wife  was  but  a  trustee  for  the  executor  of  the  husband,  "the  right  to  the  wife's 
choses  in  action  being  hij  the  Statute  of  Distritiutions  vested  in  the  husband  as  next  of 
kin  of  the  wife."  And  with  reference  to  the  proviso  in  the  Statute  of  Frauds,  that 
the  Statute  of  Distributions  shall  not  extend  to  the  estates  of  feme  corerts  that  die 
intestate,  but  that  their  husbands  may  have  administration  of  their  personal  estate 
as  before,  Lord  Cowper,  in  Siprih  v.  JFi/n  (1  P.  Wms.  381),  said,  this  clause  was  made 
in  favour  of  the  husband,  and  not  to  his  prejudice ;  so  that  it  was  intended  by  the 
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Parliament  that  the  husband  .should  bo  within  the  Statute  of  Distributions,  .so  as  to 
take  the  wife's  choses  in  action  as  to  his  benefit,  but  sliould  not  be  within  the  same 
as  to  his  prejudice ;  and  that  this  was  not  a  new  point,  but  had  been  settled,  and 
upon  very  good  reason  ;  for  were  the  construction  to  be  otherwise,  the  husband  of 
the  wife  intestate  would  be  in  a  worse  case  than  the  next  of  kin,  though  ever  .so 
remote,  which  was  not  the  intent  of  the  statute.  The  re])ort  goes  on  to  sav,  "Anil 
there  Mr,  Vernon  cited  this  case  of  Lady  Aiscough,  wherein  he  .said  Lord  Cowper's 
opinion  was  the  same  with  Lord  Parker's  (viz.),  [512]  that  the  wife's  choses  in  action 
did  vest  in  the  husband  hi/ihi'  Stuhite  of  Didrihutimis ;  so  that  since  this  resolution  tlie 
right  of  administration  follows  the  right  to  the  estate,  and  ought,  in  case  of  the 
husband's  death  after  the  wife,  to  be  granted  to  the  next  of  kin  of  the  husband  in 
the  same  manner  as  it  is  granted  to  a  residuary  legatee."  And  in  irUhij  v.  Mangles 
(10  CI.  &  Fin.  251),  Lord  Cottenham  said,  "The  Appellant  can  only  succeed  by  shew- 
ing that  the  term  'next  of  kin '  had  by  a  technical  and  conventional  construction 
obtained  the  meaning  of  '  those  who  could  be  entitled  in  case  of  intestacy  under  the 
Statute  of  I)istributions.' "  "To  give  such  a  construction  to  the  words  would  be 
under  the  term  '  next  of  kin '  to  include  persons  not  of  kin  as  well  as  husbands  and 
wives.  "  Lord  Cottenham  therefore  considered  that  a  husband  or  wife  might  be  held 
entitled  to  shares  on  an  intestacy  under  the  Statute  of  Distributions.  In  llrainlmi  v. 
Brandon  (3  Swanst.  321),  Sir  Thomas  Plumer  said,  "The  word  'family'  has  for  the 
same  reason  received  the  like  construction,  and  with  a  like  exception  of  the  hu.sband 
and  wife,  and  therefore  not  precisel}'  conformable  to  the  provisions  of  the  statute." 
Lord  Hardwicke,  in  Elliott  v.  Collier  (3  Atk.  528;  1  Ves.  sen.  15;  "Wils.  168),  says, 
"  LTpon  the  equity  of  the  Statute  of  Distributions,  this  Court  makes  an  administrator 
(le  honis  iinn  only  a  trustee  for  such  part  of  the  testator's  personal  estate  as  is  undisposed 
of,  for  his  next  of  kin  ;  therefore  I  am  of  opinion  the  husband's  representative  is 
entitled  to  the  wife's  personal  estate,  and  that  it  vested  in  the  husband  before  the 
administration  was  taken  out."  But  there  are  not  only  dida  of  Judges  in  our  favour, 
for  the  Act  1  Will.  4,  c.  40,  enacts  as  follows  : — "  Be  it  enacted,  that  when  any  person 
shall  die  after  the  1st  day  of  September  next  after  the  passing  of  this  Act,  having  by 
his  [513]  or  her  will,  or  any  codicil  or  codicils  thereto,  appointed  any  person  or 
persons  to  lie  his  or  her  executor  or  executors,  such  executor  or  executors  shall  be 
deemed  hy  Courts  of  Equity  to  be  a  trustee  or  trustees  for  the  person  oi-  persons  (if 
any)  who  would  be  entitled  to  the  estate  under  the  Statute  of  Distributions  in  respect 
of  any  residue  not  expressly  disposed  of,  unless  it  shall  appear  by  the  will,  or  any 
codicil  thereto,  the  person  or  persons  so  appointed  executor  or  executors  was  or  were 
intended  to  take  such  residue  beneficially."  It  has  never  been  held  that  these  words 
excluded  a  husband  or  wife.  Another  instance  of  legislative  interpretation  occurs  in 
the  recent  Lunacy  Regulation  Act  (16  &  17  Vict.  c.  70),  which  thus  defines  next  of 
kin  by  the  interpretation  clause,  for  the  purposes  of  the  statute  : — "  The  expression 
'  next  of  kin  '  shall  be  construed  to  refer  to  the  next  of  kin  of  a  lunatic,  and  to  com- 
prehend his  heir  or  heirs  at  law,  and  also  the  person  or  persons  who  would  be  entitled 
to  his  estate,  or  to  shares  thereof,  under  the  statutes  for  the  distribution  of  the  effects 
of  intestates  in  case  he  were  dead  intestate."  Has  it  ever  been  or  can  it  be  contended 
that  a  husband  or  wife  was  not  intended  to  be  within  the  Act?  If  the  testator  had 
intended  to  exclude  husbands,  the  word  "unmarried"  would  have  been  inserted  in 
the  trust. 

Mr.  Wigram  and  Mr.  Goldsmid  for  some,  and  Mr.  Hobhouse  for  others,  of  the 
next  of  kin  of  Mrs.  Eccles.  The  words  "  or  otherwise  "  are  not  superfluous  in  their 
correct  sense,  for  persons  take  under  the  Statute  of  Distributions  who  are  not  next 
of  kin,  the  persons  to  take  being  described  in  the  6th  section  as  "next  of  kin,  or 
those  who  legally  represent  them."  Therefore  there  is  no  reason  for  bringing  within 
the  description  of  a  person  entitled  under  the  Statute  of  Distributions  a  husband 
whose  title  depends  not  at  all  on  that  statute. 

[514]  They  referred  to  Jfatt  v.  JVatt  (3  Ves.  244),  Garrich  v.  Lwd  Camden  (14 
Ves.  372),  Bailey  v.  Wrirjlif  (18  Ves.  49),  CUolmmdeley  v.  Lwd  Ashhnrtnn  (6  Beav.  86), 
Kihur  v.  Leach  (10  Beav.  362),  and  FJmsley  v.  Young  (2  Myl.  &  K.  780). 

Mr.  Elmsley,  in  reply. 

The  Lord  Justice  Turner.  In  this  case  I  am  of  opinion  that  the  only  safe 
course  is  to  abide  by  the  Avords  of  the  will.     There  are  no  other  means  of  collecting 
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what  the  intention  of  the  testator  may  have  been  but  by  the  words  used  in  the  will. 
Now  the  disposition  we  have  here  to  consider  is,  in  the  events  which  have  happened, 
that  the  fund  is  to  go  and  belong  to  and  be  held  in  trust  for  the  person  or  persons 
who  were  at  the  time  of  the  decease  of  Mrs.  P^ccles  entitled  as  next  of  kin  or  other- 
wise to  her  personal  estate  under  the  statutes  made  for  the  distribution  of  intestates' 
effects,  and  in  the  same  proportions  and  maimer  as  they  were  entitled  by  virtue  of 
such  .statute.  From  that  it  appears  therefore  that  every  person,  who  is  to  take  a 
lienetit  under  the  clause,  must  shew  himself  qualified  as  a  person  entitled  at  the 
death  of  Alice  Elizabeth  Eccles,  either  as  her  "next  of  kin  or  otherwise,  under  the 
Statute  of  Distributions." 

The  question  is,  does  or  does  not  the  husband  qualify  himself  as  entitled  under 
the  Statute  of  Distributions?  Now  it  is  plain,  upon  the  face  of  the  Statute  of  Dis- 
tributions, 22  &  23  Car.  2,  c.  10,  that  the  statute  does  comprehend  other  persons 
than  the  next  of  kin  of  the  intestates ;  for  in  the  6th  section  the  expression  is  next 
of  [515]  kindred,  or  those  who  legally  represent  them.  There  is  therefore  a 
perfectly  clear  and  plain  interpretation  of  every  word  of  the  description  ;  and  if  the 
words  "or  otherwise"  had  been  of  more  doubtful  import  and  less  open  to  explana- 
tion, there  would  still  remain  the  question  whether  the  husband  could  possibly  come 
in  without  being  a  person  entitled  to  take  under  the  Statute  of  Distributions.  The 
Statute  of  Distributions  particularly  excludes  the  idea  of  the  husband  taking  under 
it.  The  difficulty  which  arose  under  the  Statute  of  Distributions,  and  which  was 
disposed  of  b}^  the  Statute  of  Frauds,  was  not  whether  the  husband  took  any  right 
under  the  Statute  of  Distributions,  but  whether  that  statute  had  not  taken  away 
the  common  law  right  of  the  husband.  It  was  said,  however,  that  in  the  earlier 
authorities  upon  this  subject  an  interpretation  has  been  put  upon  the  word  "  next  of 
kin "  as  used  in  the  statute  as  entitling  the  hu.sband ;  or  at  least  that  he  was  so 
treated  in  the  earlier  cases.  With  reference  to  this  argument  it  is  sufficient  to  refer 
to  Lord  Eldon's  observation  in  Garrick  v.  Lord  Camden,  where  he  says,  "Whatever 
may  have  dropped  from  Judges,  describing  the  husband  as  next  of  kin,  or  next  legal 
friend  of  his  wife,  the  tenor  and  bent  of  modern  decision  go  to  this,  that  if  a  husband 
liequeaths  to  his  next  of  kin,  that  primd  facie  does  not  include  his  wife  ;  and  it  is 
quite  clear  that,  if  a  married  woman,  under  a  power  by  settlement,  bequeaths  to  her 
next  of  kin,  it  would  be  impossible  to  hold,  that  under  the  construction  of  such  a 
will,  without  more,  the  husband  would  take  as  sole  next  of  kin."  Whatever  may 
lie  the  iHcfa  in  favour  of  the  husband  occurring  in  the  earlier  cases  upon  the  subject, 
it  appears  to  me  that  the  whole  course  of  the  modern  law  upon  the  subject  leads  to 
a  different  conclusion. 

[516]  When  the  Statute  of  Distributions  is  represented  by  the  Statute  of  Frauds 
as  expressly  excluding  the  right  of  the  husband,  how  can  it  possibly  be  .said  that  he 
is  a  person  entitled  under  that  statute  ?  Endeavouring  as  I  have  done  to  exclude 
all  bias  from  my  mind  arising  from  the  previous  decision  of  this  Court  upon  the 
case,  I  entirely  concur  in  it,  and  should  have  so  decided  had  the  case  come  before 
me  originally.     I  think  this  petition  should  be  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce.  The  letter  is  against  the  husband,  and  the 
spirit  is  not  with  him. 

Petition  of  rehearing  dismissed  with  costs. 

[517]     Sherwin  v.  Shakspear.     Before  the  Lords  Justices. 
June  15,  July  15,  19,  1854. 

[S.  C.  17  Beav.  267  ;  2  Eq.  R.  957  ;  23  L.  J.  Ch.  898  ;  18  Jur.  843  ;  2  W.  R.  668. 
JVilliams  V.  Gknton,  1866,  L.  R.  1  Ch.  206;  Herbert  v.  Salishury  and  Yeovil  Bailwai/ 
Compani/,  1866,  L.  R.  2  Eq.  224  ;  Metrqwlitan  Railway  Company  v.  Dcfries,  1877, 
2  Q.  B.  D.  192.] 

Where  conditions  of  sale  provide  that  interest  shall  lie  paid  by  the  purchaser  from 
a  fixed  time  if  the  completion  should  be  delayed  by  any  cause  whatever,  delay 
merely  occasioned  by  the  state  of  the  title,  and  not  wilful  on  the  part  of  the 
vendor,  falls  within  the  provision. 
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Where  in  addition  to  sucli  a  provision  there  were  stipulations  that  the  vendor  niiyht 
rescind  on  the  title  being  objected  to,  and  that  if  a  good  title  should  not  be  made 
to  a  defined  proportion  of  the  property,  compensation  should  be  allowed  :  Held, 
that  the  non-delivery  of  a  complete  abstract,  at  a  time  fixed  by  the  conditions, 
would  not  of  itself  exempt  the  purchaser  from  payment  of  interest. 

AVhere  the  execution  of  an  agreement  fixing  a  time  for  completion,  and  reipiiring 
payment  of  interest  in  case  of  delay,  was  intercepted  by  negotiations,  ending  in 
an  alteration  of  the  agreement,  but  not  of  the  time  for  completion  :  Held,  that  in 
fixing  the  period  for  the  payment  of  interest,  this  circumstance  ought  to  be 
regarded. 

A  vendor  who  has  to  account  to  the  purchaser  for  rents  and  profits  from  the  time 
fixed  for  completion  is  not,  unless  a  special  case  be  made,  liable  to  account  for 
sums  which  he  might  have  received  but  for  his  wilful  default,  nor  entitled  to  an 
inquiry  as  to  repairs  or  lasting  improvements. 

In  fixing  occupation  rent  to  be  paid  by  a  vendor  in  such  circumstances,  it  is  not 
according  to  the  course  of  the  Court,  to  insert  in  the  decree  a  provision  respecting 
income  tax,  any  just  allowance,  in  that  respect,  being  comprehended  in  the  general 
and  usual  words. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls,  reported  by  Mr. 
Eeavan  (vol.  xvii.  p.  267). 

The  suit  was  instituted  by  a  vendor  to  enforce  the  specific  performance  of  a 
contract  entered  into  in  1843  for  the  purchase  of  an  estate  called  Langley 
Priory,  in  Leicestershire.  The  contract  was  entered  into  subject  to  conditions  of 
sale,  among  which  were  the  following  : — 

Third.  The  purchaser  shall  pay  the  auction  duty  immediately  after  the  sale,  and 
shall  at  the  same  time  pay  a  deposit  of  £10  per  cent,  upon  the  purchase-money  into 
the  hands  of  the  agent  of  the  vendor,  and  sign  an  agreement  for  payment  of  the 
remainder  of  the  purchase-money  on  the  25th  of  April  next,  at  the  offices  of  Mr. 
Barber,  in  Derby,  when  the  purchase  shall  be  com-[518]-pleted,  and  the  purchaser 
shall  have  the  rents  and  profits,  all  outgoings  to  that  time  being  cleared  by  the 
vendors. 

Fifth.  If,  from  any  cause  whatever,  the  purchase  shall  not  be  completed  on  the 
25th  of  April  next,  the  purchaser  shall  pay  interest  after  the  rate  of  £4  per  cent, 
per  annum  upon  his  purchase-money  and  on  the  value  of  the  timber  and  trees  on 
the  land,  bought  by  him,  from  that  day  until  the  completion  of  the  purchase. 

Seventh.  The  vendors  will  at  their  own  expense  deduce  a  good  title  to  the 
pi'emises  sold  according  to  these  conditions,  and  deliver  an  abstract  of  title  within 
two  months  to  the  purchaser  or  his  solicitor,  on  application  being  made  to  them  ; 
and  within  six  weeks  from  the  delivery  of  the  abstracts  all  objections  to  the  title 
shall  be  stated  in  writing  and  delivered  at  the  office  of  the  vendor's  solicitors,  in 
default  of  which  the  title  shall  be  considered  as  accepted  ;  and  in  case  the  purchaser 
shall  raise  objections  to  the  title,  the  vendors  shall  have  the  option  of  removing  them 
or  rescinding  the  contract,  on  repaying  to  the  purchaser  his  deposit,  but  without 
interest  or  costs. 

Eleventh.  If  any  error  or  mismeasurement  shall  be  discovered  in  the  plan, 
particulars,  or  otherwise,  the  same  shall  not  annul  the  sale,  but  a  fair  compensation 
or  equivalent,  according  to  the  quantity  of  the  land  and  the  average  of  the  whole 
purchase-money,  shall  be  given  or  taken,  as  the  case  may  require,  and  shall  be  settled 
liy  two  referees  or  their  umpire,  one  referee  to  be  named  in  writing  by  each  party 
within  seven  days  after  he  shall  be  required  to  do  so  by  the  other  party,  and  in  case 
of  default  the  other  party  may  make  the  nomination  ;  the  referees  shall  appoint 
an  umpire  before  they  proceed  to  [519]  business,  and  the  decision  of  the  umpire 
shall  be  final ;  and  if  there  shall  be  any  part  or  parts  of  the  estate  (not  exceeding  a 
twentieth  part  of  the  whole)  to  which  a  title  cannot  be  made  according  to  these 
conditions,  such  deficiency  of  title  shall  not  annul  the  sale  as  to  the  remainder,  but 
the  purchaser  shall  be  at  liberty  to  refuse  such  part  or  parts  if  he  think  proper ;  and 
in  that  case  the  deduction  to  be  made  from  the  purchase-monej'  shall  be  settled  in 
like  manner  by  two  referees  or  an  umpire. 

The  deposit  on  the  pui'chase-money  was  not  paid  as  stipulated,  and  the  vendors 
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brought  an  action  to  recover  damages  for  the  breach  of  agreement.  On  the  30th 
of  January  1844  a  fresh  agreement  was  entered  into  between  the  PlaintiflFs  and 
Defendant,  that  the  agreement  of  the  30th  of  November  1843  should  (subject  to 
certain  moditications)  be  performed  :  that  the  agreement  then  made  should,  so  far 
as  the  time  then  elapsed  would  permit,  be  performed  as  if  it  had  been  made  on  the 
30th  of  November  1843  ;  and  that  such  objections  and  requisitions  only,  as  to  the 
title  and  evidence  of  title,  should  be  made  as  a  willing  purchaser  would  be  advised 
to  make  for  his  necessary  protection. 

The  title-deeds  and  abstracts  of  title  were  partly  in  the  hands  of  Mr.  Mouslej-, 
the  solicitor  for  the  purchaser,  as  solicitor  of  certain  mortgagees  of  portions  of  the 
estate,  and  partly  in  the  pos.session  of  Mr.  Barber,  the  vendor's  solicitor. 

On  the  1st  of  March  1844,  Mr.  Barber  sent  abstracts  of  the  title-deeds  in  his 
possession  to  Mr.  Mousley,  who,  on  the  19th  of  March,  objected  that  the  abstracts 
were  imperfect,  and  on  the  26th  of  June  1844  sent  thirty-nine  requisitions  on  the 
title,  to  which  answers  were  returned  on  the  17th  of  September  following. 

[520]  On  the  29th  of  October  1844,  Mr.  Mousley  delivered  furthei-  objections, 
and  stated  that  no  title  had  been  shewn  to  a  part  of  the  estate.  The  vendors 
thereupon  required  the  purchaser  to  elect,  under  the  agreement,  to  accept  the 
title  to  this  part,  or  reject  it  and  accept  compensation.  The  purchaser  chose  the 
former  alternative. 

On  the  -Jth  of  November  1845,  the  draft  conveyance  was  sent  by  the  purchaser's 
solicitor,  subject  to  the  requisitions  on  the  title.  It  was  returned  on  the  26th  of 
February  1846,  and  was  finally  approved  on  behalf  of  the  purchaser  on  the  5th  of 
August  1847.  In  December  1847  it  was  engrossed  and  executed  by  all  parties  whose 
execution  was  to  be  obtained  by  the  vendor's  solicitor. 

In  July  1852,  the  present  suit  was  instituted  bj'  the  vendors,  who,  by  their 
bill,  sought  a  specific  performance  of  the  contract,  and  prayed  that  the  purchaser 
might  be  charged  with  interest  from  the  26th  of  April  1843,  according  to  the 
conditions. 

The  Master  of  the  Rolls,  by  the  decree  made  upon  the  hearing  of  the  cause, 
dated  the  29th  of  June  1853,  ordered  and  decreed  that  the  agreement  should  be 
specifically  performed.  And  it  was  ordered  that  the  Defendant  John  Shaksi}ear 
should,  on  or  before  the  4th  of  August  then  next,  pay  into  the  bank,  to  the  credit 
of  the  cause,  =£72,500,  being  the  balance  of  the  purchase-money.  And  it  was 
ordered  that  the  following  accounts  and  inquiries  should  be  taken  and  made ;  that 
is  to  say, — 

1.  An  account  of  interest  upon  the  said  sum  of  £72,500,  after  the  rate  of  £4  per 
cent,  per  annum,  from  the  31st  of  July  1846  down  to  the  day  of  payment  of  the  said 
sum  of  £72,500  into  the  bank,  as  aforesaid. 

2.  An  inquiry  when  the  Defendant  first  entered  into  [521]  the  possession  or  the 
receipt  of  the  rents  and  profits  of  the  leasehold  part  of  the  .said  estate,  or  any  and 
what  part  thereof. 

3.  An  account  of  the  rent  and  profits  of  the  freehold  parts  of  the  estate,  and  of 
the  leasehold  parts  (other  than  those  parts  of  which  the  Defendant  had  had  the 
possession  or  been  in  receipt  of  the  rents  and  profits),  accrued  from  the  31st  of  July 
1847,  down  to  the  day  of  the  payment  of  the  £72,500  into  the  bank  ;  and  also  of 
such  part  of  the  leasehold  of  which  the  said  Defendant  should  under  inquiry  (No.  2) 
have  been  found  to  have  been  in  possession  or  in  the  receipt  of  the  rents  and  profits, 
from  the  31st  of  July  1847,  down  to  the  day  when  the  said  Defendant  should  be 
found  to  have  been  in  such  possession  or  receipt,  come  to  the  hands  of  the  Plaintiifs, 
or  either  of  them,  or  any  person  or  persons  by  their  or  either  of  their  order,  or  for 
their  or  either  of  their  use,  or  which  without  their  wilful  default  they  might  have 
received. 

4.  And  it  was  ordered  that  an  annual  charge,  by  way  of  occupation  rent,  should 
be  set  on  such  parts  (if  any)  of  the  said  estates  of  which  the  Plaintiffs  or  either 
of  them  had  been  in  the  occupation.  And  it  was  ordered  that  what  was  due  in 
respect  thereof,  after  deducting  income  tax,  should  be  a.scertained  and  certified. 

5.  In  taking  the  third  and  fourth  mentioned  accounts  of  rents  and  profits,  it 
was  ordered  that  the  Plaintiffs  should  be  allowed  the  sum  of  £166,  4s.  for  lasting; 
improvements. 
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6.  An  account  of  all  sums  of  money  laid  out  or  expended  by  the  I'laintifls,  or 
either  of  them,  in  necessary  repairs  on  the  said  estate.  And  it  was  ordered,  that 
what  should  have  been  so  laid  out  or  expended  should  be  also  allowed  to  the  Plaintiffs 
in  taking  the  third  and  fourth  mentioned  accounts  of  rents  and  profits.  And  it 
was  ordered,  that  the  amounts  of  rents  and  profits  found  due  [522]  on  the  third 
and  fourth  mentioned  accounts  should  be  set  otF  against  the  amount  to  be  found  due 
for  interest  on  purchase-money  on  the  fourth  mentioned  account,  and  the  balance 
certified ;  and  if  the  said  balance  should  be  found  to  be  payable  by  the  said 
I)efendant,  it  was  orilered  that  the  Defendant  .lohn  Shakspear  should  within  ten 
(la3's  next  after  the  date  of  the  proper  certificate  pay  such  balance  into  the  bank,  subject 
to  the  further  order  of  the  Court.  And  the  said  last-mentioned  amount,  when  so  paid 
into  the  bank,  was  not  to  be  paid  out  or  otherwise  disposed  of  without  notice  to 
the  Defendant.  But  if  the  balance  of  the  said  account  should  be  certified  to  be 
payaljle  to  the  Defendant,  it  was  ordered,  that  the  Plaintiffs  John  Sherwin  Sherwin 
and  Edward  Bouchier  Hartopp  should  within  ten  days  thereafter  pay  the  same  to 
the  said  Defendant,  or  as  he  should  direct. 

And  in  taking  the  said  accounts,  all  just  allowances  were  to  be  made. 

The  Appellants,  by  their  petition  of  appeal,  prayed  that  the  decree  might  be 
varied,  by  erasing  from  the  decree  the  words,  "or  which  without  their  wilful 
default  they  might  have  received,"  and  by  ordering  an  account  to  be  taken  not  only 
of  all  sums  laid  out  or  expended  by  the  Plaintiffs,  or  either  of  them,  in  necessary 
repairs,  but  also  of  all  sums  laid  out  or  expended  by  the  Plaintiffs,  or  either  of 
them,  in  lasting  improvements,  with  interest ;  and  by  ordering  that  what  should  hn\e 
been  so  laid  out  or  expended  should  be  allowed  to  the  Plaintiffs  in  taking  the  accounts. 

Mr.  Lloyd  and  Mr.  Bird,  for  the  Plaintiff's,  opened  the  appeal. 

Mr.  K.  Palmer  and  Mr.  Cairns,  for  the  Respondents,  stated  that  the  Respondents 
intended  to  present  a  cross-[523]-petition  of  appeal,  and  asked  that  the  present 
appeal  might  stand  over,  in  order  that  both  might  be  heard  together. 

Their  Lordships  desired  to  hear  the  counsel  of  the  Appellants,  if  they  disputed 
the  competency  of  the  Respondents  to  open  the  whole  decree  on  the  petition  of 
appeal  now  before  the  Court.  (See  limclins  v.  I'maAl,  1  P.  Wms.  299  ;  Lord  Brooke  v. 
Earl  of  Jrancick,  13  Jur.  -54:7  ;   Jratts  v.  S/zmes,  2  De  G.  Mac.  &  Gor.  241.) 

Mr.  Lloyd  and  Mr.  Bird  suljmitted,  that  where  the  appeal  was  only  from  a  part 
of  the  decree,  the  Respondent  must,  if  he  complained  of  any  other  part,  present  a 
petition  of  appeal  of  his  own. 

The  Lord  Justice  Knight  Bruce.  I  have  no  doubt  on  the  point,  that  upon 
an  appeal  from  part  of  a  decree  the  whole  case  is  open  to  the  Respondent.  He 
may  be  satisfied  with  the  decree  as  it  stands,  but  that  does  not  prevent  him  from 
contending,  if  its  correctness  is  called  in  c(uestion  in  any  particular,  that  it  should 
be  made  more  favourable  to  him  in  any  other.  It  was  only  the  other  day  that  we 
made  a  decree  less  favourable  to  the  Appellant  than  that  from  a  part  of  which  he 
appealed.  If  the  Respondents  are  not  prepared  to  argue  the  case,  it  may  stand  over, 
to  give  them  time  for  preparation  :  but  I  think  that  no  cross-petition  is  requisite. 

The  Lord  Justice  Turner  concurred. 

[524]  Mv.  Lloyd  and  Mr.  Bird,  for  the  Plaintiffs.  First,  with  regard  to  the 
question  of  interest,  the  delay  arose  from  the  fault  of  the  purchaser,  and  therefore 
there  was  no  reason  why  he  should  not  have  been  ordered  to  pay  interest  from  the 
time  fixed  by  the  condition.  De  Visine  v.  Dc  Visme  (1  Mac.  &  Gor.  -336)  is  not  an 
authority  to  the  contrary  of  this  proposition. 

Secondly,  the  decree  ought  not  to  have  directed  the  vendor  to  account  for  rents 
and  profits  which  he  might  have  received  without  wilful  default.  No  precedent  of 
such  a  decree  has  been  produced  in  the  case  of  a  vendor.  A  vendor  is  at  the 
utmost  a  trustee  for  the  purchaser,  and  a  trustee  is  never  ordered  to  account  for 
what  he  might  have  received,  but  for  wilful  default,  without  a  special  case  being 
made.  Here  no  special  ease  was  attempted  to  be  established,  or  indeed  alleged : 
Seton  on  Decrees  (2d  edit.  p.  247),  Murnuj  v.  Palmer  (2  Sch.  &  Lef.  474),  Hou-eU  v. 
Howell  (2  Mvl.  &  Cr.  47S),  Dalin  v.  Cope  (2  Russ.  170),  Adand  v.  Gaisford  (2  Mad. 
29),  ll'ihun  v.  Clapham.  (1  Jac.  &  W.  36). 

Thiidly,  as  to  costs.  As  a  good  title  was  shewn  before  the  bill  was  filed,  the 
purchaser  ought  to  have  been  ordered  to  pay  the  costs  of  the  suit. 
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Mr.  H.  Palmer  and  Mr.  Cairns,  for  the  purchaser.  First,  as  to  interest.  When 
the  Court  has  determineil  the  time  at  which  a  title  was  shewn,  it  has  also  determined 
the  nucslion  of  interest,  since  that  is  the  time  from  which  interest  begin.?  to  run. 
We  contend  that,  so  far  has  the  Master  of  the  liolls  been  from  giving  too  little  [525} 
interest,  that  he  has  given  interest  for  too  long  a  period.  His  Honour  said,  "1 
concur  in  the  general  statement  of  the  rule  of  the  Court  by  the  Solicitor-General,  and 
which  is  laid  down  in  De  Visme  v.  De  Visme  (1  Mac.  &  (xor.  336),  namely,  that  the 
vendor  shall  not  take  advantage  of  his  own  wrong,  and,  by  reason  of  it,  obtain  an 
advantage  which  he  would  not  otherwi.sc  be  entitled  to.  But  the  difficulty  which  the 
Court  feels  in  cases  of  this  description  is,  that  it  is  impossible,  in  most  cases,  to 
ascertain  whether  the  ilefault  is  wilful  or  not.  I  do  not  concur  in  the  observations, 
strongly  ui-ged  on  behalf  of  the  Defendant,  that  it  is  essential  that  fraud  in  the 
vendor"  should  be  proved,  or  that  the  default  made  by  him  be  wilful.  Fraud  is,  I 
think,  quite  out  of  the  question.  But  if  the  delay  were  the  result  of  gro.ss  negligence, 
or  if  the  ditticidtv  in  the  title  was  such,  that  the  vendor,  if  he  had  been  so  minded, 
might  have  remodie<l  it,  he  shall  not,  by  reason  of  his  negligence,  obtain  a  larger 
amount  of  interest  from  the  purchaser  than  he  would  otherwise  have  been  entitled 
to."  This,  we  submit,  is  a  true  statement  of  the  rule,  as  deduced  from  De  Visme  \. 
De  Visme  (1  Mac.  it  Gor.  336).  [The  Lord  Justice  Knight  Bruce.  Was  not  the 
condition  in  that  case  as  to  the  failure  of  the  purchaser  in  making  payment?  The 
word  "  fail  "  is  not  in  the  present  condition.  Is  the  principle  of  the  decision  in  De 
Visme  v.  De  Visme  (1  Mac.  &  Gor.  336),  that  the  Court  will,  in  a  proper  case,  alter  in 
a  sense  the  contract,  by  giving  something  in  the  nature  of  compensation  or  damages  !} 
The  principle  is,  we  sulmiit,  that  the  purchaser  shall  not  suffer  by  the  non-performance 
of  a  condition  which  becomes  impossible,  owing  to  circumstances  affecting  not  him, 
but  the  vendor.  The  conditions  imposed  on  the  vendor  and  purchaser  are  considered 
as  mutually  dependant  on  each  other  ;  and  if  the  [526]  vendor  does  not  deduce  his 
title  by  the  stipulated  time,  he  cannot  require  the  purchaser  to  pay  interest.  [The 
Lord  Justice  Knight  Bruce.  Would  not  that  principle  lead  rather  to  the  refu.sal 
of  a  decree  for  specific  performance  than  to  a  modification  of  the  contract?  One 
condition  here  provides,  that  if  from  any  cause  whatever  the  purchase  shall  not  be 
completed,  interest  shall  be  paid,  and  another  condition  contemplates  the  possibility 
of  delay  or  failure  in  making  out  a  title.  On  what  grounds,  then,  does  the  purchaser 
claim  to  be  relieved  from  his  contract?]  On  that  of  the  vendor  not  having  performed 
his  part:  liohertsm  v.  Skeltm  (12  Beav.  363).  Sir  E.  Sugden  says,  in  his  Concise 
View  (page  496),  "But  where  the  delay  is  occasioned  by  the  state  of  the  title,  and  is 
not  wilful,  that  seems  to  fall  within  the  provision  of  'any  cause  whatever.'  But  that 
condition  cannot  now  be  relied  upon  to  that  extent.  However,  if  a  purchaser  agree 
that  if  the  completion  of  the  purchase  should  be  delayed  on  his  part  beyond  a  given 
day,  he  will  pay  intere.st,  and  then  make  default,  and  when  he  is  ready  a  trustee  for 
the  vendor  refuse  to  join,  the  purchaser  is  liable  to  interest  only  from  the  day  named 
until  he  was  ready  {Parry  v.  Smith,  1  Car.  &  Mar.  554)."  Now  here  the  vendor  did 
not  deliver  his  abstract  at  the  stipulated  time.  The  circumstance  that  the  solicitor 
for  the  purchaser  had,  in  another  character,  some  of  the  deeds,  did  not  free  the 
vendor  from  the  condition,  especially  as  he  never  notified  that  circumstance  to  the 
purchaser. 

Next  as  to  the  form  of  the  account.  It  is  well  settled  that  a  vendor,  remaining 
in  possession  after  the  time  fixed  for  completion,  stands  in  the  position  of  a  mortgagee 
for  the  unpaid  purchase-money.  The  account,  there-[527]-fore,  is  properly  directed 
of  the  sums  which  might  have  been  received  but  for  his  wilful  default. 

Lastly,  as  to  costs.  This  suit  is  occasioned  entirely  by  the  demand  for  interest, 
which  cannot  be  sustained,  and  the  PlaintiflPs  ought  to  pay  the  costs  ;  and  in  this 
respect  the  decree  should  be  altered. 

They  also  referred  to  Foster  v.  Deacon  (3  Madd.  394),  Blennerhasset  v.  M'Namara 
a  Moll.  SI),  Hohoyd  v.  //>««  (1  De  G.  &  S.  125). 

The  Lord  Justice  Knight  Bruce.  In  this  case,  all  the  considerations  properly 
belonging  to  one  where  there  has  been  vexatious  conduct,  or  gross  delay,  or  unfair 
dealing,  on  the  part  of  the  vendor,  appear  to  me  to  be  without  the  dispute ;  for, 
whatever  may  be  thought  of  the  manner  of  proceeding  that  was  adopted  by  the 
purchaser  or  his  agent,  or  both  of  them  (and  the  agent  being  dead,  I  am  unwilling 
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to  enter  into  a  close  examination  of  some  portion  of  the  coiuinct  on  that  side  of  the 
litigation),  there  has  Iseen,  in  my  opinion,  no  such  case  established  aiiainst  the  vendors. 
Upon  a  large  purchase  of  land  in  this  country,  considering  the  natme  of  the  titles  to 
land  according  to  our  institutions  and  the  present  cour.se  of  jiractice,  I  think  it  in 
general  not  reasonably  to  be  expected  that  at  the  time  appointed  for  the  delivery  of 
the  abstract  an  abstract  shall  be  delivered  at  once,  clear  of  all  ditliculty,  of  all  doubt, 
or  even  of  all  objection.  Such  a  case  has  perhaps  never,  or  has  certain!}'  seldom 
occurred.  My  conception  of  the  rule  applicable  to  a  case  of  that  description  I  tint! 
expressed  by  Lord  St.  Leonards,  in  his  smaller  publication  upon  the  Law  of  Vendors 
and  Pur-[528]-chasers  (page  496),  where  he  say-s,  "  But  where  the  delay  is  occasioned 
by  the  state  of  the  title,  and  is  not  wilful,  that  seems  to  fall  witliin  the  provision  of 
'any  cause  whatever.'"  The  learned  author  afterwards  proceeds  to  qualify  the 
proposition,  or  to  intimate  a  degree  of  hesitation  upon  it,  arising  out  of  some 
authorities  to  which  he  refers.  I,  however,  speaking  for  myself,  agree  in  the  pro- 
position as  there  stated,  without  any  qualification.  I  refer  only  to  the  case  of  a 
contract,  where  the  provision  is  that  interest  shall  be  paid  in  case  of  delay  arising 
from  any  cause  whatever,  without  restriction  or  qualification,  as  in  the  present  case. 

The  fifth  condition  is  [his  Lordship  read  it].  Now  we  must  rcmemlier  that  this 
stipulation  is  found  in  a  contract  which  contemplates  the  pcssibility  (and  perhaps  it 
would  not  be  too  much  to  say  the  probability)  of  a  defective  abstract  being  delivered, 
because  the  seventh  condition  says,  "  The  vendors  will  at  their  own  expense  deduce  a 
good  title  to  the  premises  sold  according  to  these  conditions  of  sale,  and  deliver  an 
abstract  of  title  within  two  months  to  the  purchaser  or  his  solicitor,  upon  application 
being  made  by  them."  Upon  the  construction  of  this  sentence,  I  apprehend  that  the 
phrase  "  within  two  months "  applies  simply  to  the  delivery  of  the  abstract,  and 
cannot,  upon  a  proper  determination  of  the  term.s,  be  applied  to  the  deduction  of  the 
title.  The  structure  of  the  sentence,  in  my  opinion,  forbids  it.  It  then  goes  on, 
"and  within  six  weeks  from  the  delivery  of  the  abstract,  all  objections  to  the  title 
shall  be  stated  in  writing,  and  delivered  at  the  office  of  the  vendor's  solicitor,  in 
default  of  which  the  title  shall  be  considered  as  accepted.  And  in  case  the  purchaser 
shall  raise  ob-[529]-jections  to  the  title,  the  vendors  shall  have  the  option  of  removing 
the  objections  or  rescinding  the  contract."  It  is  plain,  therefore,  that  the  parties  to 
the  contract  contemplated  the  possibility  of  a  title  imperfect  at  first,  or  an  abstract 
originally  incomplete.  This  part  of  the  case  does  not  end  there  ;  for  the  eleventh 
condition  is  [his  Lordship  read  it].  Under  this  contract,  I  am  of  opinion  that  the 
mere  circumstance  that  the  abstract  delivered  was  defective,  or  (which  is  stating  a 
case  of  less  difficulty)  not  supported  by  the  evidence  required  to  support  it,  would 
not  be  sufficient  to  exempt  the  purchaser  from  paying  interest  under  the  fifth 
condition  of  .sale,  the  title  and  purchase  being  afterwards  completed.  Again,  I  say, 
to  prevent  the  possibility  of  misapprehension,  that  I  entirely  exclude  from  every 
remark  that  I  have  made  and  from  the  present  judgment  a  case  of  vexatious  conduct, 
of  dealing  in  bad  faith,  or  of  gross  negligence  on  the  part  of  the  vendors,  there  lieing, 
in  my  opinion  (whatever  may  be  thought  of  the  purchaser),  no  such  case  against  the 
vendors  here. 

These  observations  might  primd  facie  seem  to  lead  to  charging  the  purchaser  with 
interest  from  the  25th  of  April,  the  day  mentioned  in  the  contract.  There  are,  how- 
ever, some  peculiarities  belonging  to  the  present  dispute.  The  contract  originally 
signed  was  dated  the  30th  of  November  1843,  and  I  believe  signed  on  that  day. 
This  original  contract  provided  that,  in  addition  to  the  purchase-money,  the  timber 
should  Vie  valued.  The  parties,  however,  changed  their  views  afterwards,  and  a 
contract  was  substituted  for  the  contract  signed  as  well  as  dated  on  the  30th  November. 
The  substituted  contract  bore  the  date  of  the  30th  November,  as  the  original  contract 
had  done,  but  was  in  fact  not  signed  until  the  10th  of  February.  It  varied  the  terms 
of  the  agreement  by  striking  out  the  valuation  of  the  [530]  timber,  and  increa.sing 
the  purchase-money  by  a  fixed  sum,  the  amount,  I  suppose,  at  which  the  timber  was 
taken.  Singularly  enough,  whether  through  oversight  or  otherwise,  the  date  of  the 
25th  of  April  remained  the  same,  though  bearing,  it  is  obvious,  a  very  different 
relation  to  the  contract  signed  on  the  10th  of  February  from  that  which  it  bore,  or 
would  have  borne,  to  the  contract  signed  on  the  30th  of  November  previous.  The 
peculiarities  of  the  case,  however,  do  not  end  here,  for  though  an  abstract  was 
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tlelivereil  or  abstracts  were  delivered  in  March,  they  did  not  purport  to  relate  to  the 
whole  esUte.  There  was  no  abstract  delivered  extending  to  the  whole  property. 
No  remark  needs  here  be  made  upon  the  circumstance  that  the  deeds  relating  to  part 
of  the  property  were  in  the  possession  of  the  purchaser's  solicitor,  who  was  concerned 
for  the  mortgagees  of  the  estate  or  parts  of  it,  except  this,  that  he  agreed  to  supply 
that  defect,  and  did  so  in  a  sense  and  in  a  manner.  But  it  appears  that  to  a  portion 
of  the  estate,  consisting  of  more  than  seven  and  less  than  eight  acres,  that  particular 
state  of  circumstances  as  to  the  deeds  being  in  the  possession  of  the  purcha.ser's 
solicitor,  did  not  apply.  As  to  so  much  of  the  estate,  the  purchaser  had  a  right  to 
re(|uire  the  vendors  to"  exhaust  all  their  means  of  giving  a  title  before  resorting  to  the 
eleventh  condition  of  sale  ;  notwithstanding  the  comparative  smallness  of  the  quantity, 
the  purchaser  h;ul  a  right  to  insist  that  an  abstract  should  be  delivered  of  that  portion. 
Such  an  abstract  was  not  delivered  until  some  time  in  November  1844.  As  the  par- 
ticular day  does  not  appear,  so  far  as  I  am  aware,  I  must  take  it,  against  the  vendors, 
to  have  Iteen  on  the  last  day  of  that  month.  Now  down  to  that  time,  it  appears  to 
me,  and  I  believe  to  my  learned  brother  also,  that  the  vendors'  conduct  (as  I  have 
already  said)  had  been  neither  vexatious  nor  wanting  in  good  faith,  nor  eensurabh' 
dilatory.  Having  regard,  however,  [531]  to  the  difierent  relation  which  the  ibth  of 
April  bore  to  the  contract  signed  on  the  10th  of  February,  from  that  which  it  bore  to 
the  contract  signed  on  the  30th  of  November,  it  appears  to  me  that  the  just  mode  of 
dealing  with  the  case  as  to  interest  in  the  peculiar  position  in  which  the  present  affair 
stands,  will  be  to  charge  the  purchaser  with  interest  from  the  1st  of  March  18-45. 
Accordingly,  in  my  opinion,  and  I  have  reason  to  believe  in  that  of  my  learned 
brother,  the  1st  of  March  1845  ought  to  be  substituted  throughout  this  decree  for  the 
31st  of  July  1847. 

The  next  question  in  point  of  importance  is,  the  insertion  of  the  expression 
"  wilful  default  '  in  the  decree.  This  point,  I  may  say,  was  in  effect  not  argued  at 
the  Rolls.  The  learned  Judge  had  not  the  benefit  of  a  full  discussion  upon  the 
subject.  It  seems  to  have  been  taken  for  granted  at  the  Bar,  that  a  vendor  remain- 
ing in  possession  during  the  discussions  upon  a  title  in  which  he,  the  vendor,  has  not 
been  in  default  (and  I  repeat  that  the  mere  circumstance  that  in  a  considerable  pur- 
chase the  title  is  not  complete  at  the  day  originally  fixed  is  not  a  default  on  the  part 
of  the  vendor  within  the  meaning  of  the  expression  contained  in  the  conditions  with 
reference  to  this  subject),  was  to  be  treated  as  a  mortgagee  in  possession.  I  have 
never  heard  that  rule  laid  down,  nor  do  I  believe  that  it  is  according  to  the  practice 
of  the  Court.  There  is  an  analogy  between  such  a  case  and  that  of  a  mortgagee  in 
possession,  but  a  very  imperfect  analogy.  There  may  also  be  an  analogy  tietween 
his  case  and  that  of  a  trustee,  but  that  is  also  an  imperfect  analogy.  In  the  case  of 
a  trustee  we  know  that  a  special  case  must  be  made  before  he  can  be  so  charged. 
In  the  case  of  a  mortgagee  it  is  a  matter  of  course,  and  no  special  case  is  required. 
My  impression,  from  the  course  of  the  Court  [532]  (as  far  as  I  have  been  acquainted 
with  it)  and  upon  principle,  is,  that  a  special  case  ought  to  be  made  for  the  purpose 
of  inserting  those  words  in  a  decree  for  specific  performance,  where  the  vendor  has 
been  in  possession  during  a  time,  in  which  he  is  to  account  for  the  rents.  Now  here 
there  is  no  such  special  case.  There  appears  to  be  no  evidence  that  the  vendors  have 
not,  in  every  respect,  properly  managed  and  duly  dealt  with  the  property. 

There  are  two  or  three  minor  matters  in  the  decree  which  require  notice.  One  is, 
that  in  fixing  the  occupation  rent  to  be  paid  for  part  of  the  property,  a  reference  is 
made  in  so  many  words  to  an  allowance  of  income  tax.  It  appears"  to  me  that  this 
is  not  according  to  the  forms  of  the  Court.  It  may  possibly  be  very  right  that  the 
allowance  should  be  made.  Possibly  those  who  have  to  pay  the  occupation  rent  will 
be  allowed  it ;  but.  however  that  may  be,  I  think  that  the"  particular  expression  has 
no  place  in  the  decree. 

1  here  is  another  respect  in  which  the  decree  appears  to  me  to  differ  from  what  is 
usual,  and  what  I  am  accustomed  to  regard  as  the  form  of  the  Court,  namely,  that  it 
directs  in  so  many  words  an  account  of  repairs  and  lasting  improvements  made  by  the 
vendors  while  remaining  in  possession.  Now,  upon  a  special  case  made  for  the  purpose, 
this  may  be  very  right.  I  can  conceive  a  case  in  which  it  would  be  absolutely  indis- 
pensable to  justice  to  do  so.  But  no  special  case  is  here  made  for  the  purpose.  It 
IS  very  possible  (as  I  have  said,  with  regard  to  income  tax)  that  an  allowance  for 
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repairs  may  l>o  olitained  under  tlie  head  of  just  allowances  or  otherwise  in  taking  the 
account.  But  however  that  may  he,  the  words  I  think  have  no  ])lace  in  the  present 
decree. 

[533]  Another  point  that  seems  to  deserve  attention  is  as  to  fi.xing  the  times 
during  which  the  accounts  of  occupation  rent  and  otherwise  are  to  be  taken.  It 
seems  to  me  that  greater  precision  of  e.xpression  with  regard  to  time  may  lie  found 
useful  in  this  respect.  I  think  that  now  I  have  gone  over  all  these  portions  of  the 
decree  upon  which  it  is  necessary  to  make  any  observations,  except  with  regard  to 
the  costs ;  and  as  to  those  points  upon  wliich  I  have  made  remarks,  I  must  say  that 
the  case  is  much  more  in  the  nature  of  an  original  hearing  than  an  appeal.  I  cannot 
help  thinking  it  probable  in  a  high  degree  that  if  the  learned  Judge  before  whom  this 
case  was  heard  had  had  the  benefit  of  as  full  an  argument  as  we  have  heard,  his 
conclusion  would  have  agreed  with  ours. 

With  regard  to  costs,  the  Master  of  the  Kolls  ordered  the  Defendant  to  pay  all  the 
costs  of  the  suit  up  to  the  hearing  of  the  cause  inclusive,  and  I  think  that  there 
never  w-as  an  order  more  con.sistent  with  justice,  in  every  sense  in  which  that  word 
can  be  used.  I  restrain  myself  (as  I  have  already  stated  that  I  should  endeavour  to 
<lo)  from  making  remarks  which  otherwise  might  well  have  been  made,  seeing  that 
the  agent  of  the  purchaser  is  dead.  With  respect  to  the  costs  of  the  present  appeal, 
it  has  been  peculiarly  circumstanced  in  more  than  one  respect ;  the  decree  has 
been  varied  partly  in  favour  of  one  and  partly  in  favour  of  the  other  of  the  parties, 
and  the  petition  of  appeal  presented  by  the  vendors  raised  one  question  specifically, 
which  was  abandoned  at  the  Bar.  These  considerations  prevent  me  from  giving  way 
to  the  inclination  that  I  feel  to  make  the  purchaser  pay  the  costs  of  the  appeal  also. 
I  fear  that  each  party  must  bear  his  own  costs  of  this  appeal. 

[534]  The  Lord  Justice  Turner.  The  solicitor  who  was  concerned  for  the 
purchaser  in  this  case  being  dead,  I  abstain  from  making  any  observations  upon  the 
course  of  conduct  which  has  been  pursued  with  reference  to  the  completion  of  this 
purchase,  upon  a  contract  entered  into  in  the  year  1843,  and  becoming  the  subject  of 
litigation,  after  attempts  at  an  arrangement,  in  the  year  18.52.  With  reference  to  the 
questions  in  this  case,  which  are  mere  matters  of  form,  I  concur  with  my  learned 
brother.  I  mean  the  questions  as  to  allowing  the  words,  "after  deducting  income 
tax,"  and  the  direction  for  an  account  of  the  moneys  laid  out  in  necessarj'  repairs,  to 
remain  in  the  decree.  No  special  case  being  made  on  either  of  these  subjects,  I 
think  these  words  and  this  direction  must  be  struck  out.  It  is  to  my  mind  a  matter 
of  great  importance  that  the  decrees  of  this  Court  should  not  be  loaded  with  un- 
necessary matters.  They  have  been  in  use  for  years,  and  in  some  cases  for  centuries, 
and  have  proved  effectual  for  the  purpose  for  which  they  were  intended  ;  and  in  my 
opinion  nothing  more  detrimental  to  the  practice,  or  I  may  say  to  the  law  of  this 
Court,  can  be  introduced  than  the  habit  of  adding  to  or  altering  decrees  which  of 
themselves  are  effectual  to  work  out  the  purposes  of  justice. 

The  only  other  questions  in  the  case  are  from  what  time  interest  is  to  run  upon 
the  purchase-money  as  against  the  purchaser,  and  whether  the  vendors  in  the 
account  to  be  taken  against  them  are  to  be  charged  with  wilful  default. 

As  to  the  first  of  these  questions,  the  argument  on  the  part  of  the  I>efendant, 
the  purchaser,  is,  that  the  contract  proceeds  on  the  hypothesis  of  the  vendor  per- 
forming his  part  of  the  contract,  in  completing  the  title  to  the  pro-[535]-perty.  I 
C(jncur  in  that  observation  to  some  extent.  Undoubtedly  it  is  incumbent  on  the 
vendor  to  deliver  an  abstract,  shewing  a  good  title,  but  I  dissent  from  the  proposition 
that  it  is  incumbent  on  the  vendor,  before  he  can  claim  interest  under  the  contract, 
to  shew  that  the  transaction  is  in  such  a  position  as  to  admit  of  immediate  comple- 
tion. I  take  it,  that  when  the  vendor  has  shewn  a  perfect  title  upon  his  abstract,  it 
must  be  presumed  that  the  purchase-money  will  become  payalile  by  the  purchaser. 

The  circum.stances  of  the  present  case  distinguish  it  from  all  that  I  have  seen. 
The  abstract  of  the  title  to  all  the  property  except  about  seven  acres  (which  are 
admitted  not  to  be  material  to  the  enjoyment  of  the  estate)  was  delivered  on  the  1st 
of  March  1844.  The  opinion  of  the  purchaser's  counsel  was  given  on  the  7th  of 
August  1844  ;  and  on  the  9th  of  August  1844,  the  purchaser  writes  that  he  is 
desirous  of  being  put  into  communication  with  Christ's  College,  from  whom  a  lease, 
which  formed  part  of  the  subject  of  .sale,  was  held,  and  with  whom  it  was  necessary 


978  SHERWIX    V.    SHAKSPEAR  5  DE  G.  M.  &  G.  536. 

he  should  treat,  for  the  purpose  of  renewing  that  lease.  On  the  29th  of  August 
1844,  he  aijain  writes  to  the  solicitor  of  the  vendor.s,  stating  his  intention  to  com- 
plete' the  purchase,  and  ask.s  for  the  liberty  of  sporting  on  the  estate.  As  early, 
therefore,  as  the  month  of  August  1844,  this  purchaser  was  satisfied  that  the  contract 
into  which  he  had  entered  was  a  contract  which  was  capable  of  being  and  would  be 
performeii.  There  was,  consequently,  at  this  period  an  indication  of  his  intention  to 
complete  the  contract,  which  nuist  necessarily  mean  an  intention  on  his  part  to  com- 
plete it  according  to  its  terms.  There  is,  therefore,  apart  from  all  the  decisions  which 
have  occurred  on  this  subject,  this  special  circumstance  in  the  present  case,  that 
[536]  throughout  these  transactions  the  purchaser  has  treated  the  contract  as  one 
which  was  to  be  carried  into  eflect  by  him  according  to  the  terms  of  it.  It  is  true 
that  at  tiie  time  to  which  I  last  referred,  a  perfect  abstract  of  the  title  had  not  been 
delivered.  But  the  abstract  which  remained  to  be  delivered  only  related  to  the  seven 
acres  of  tiie  property  which  were  not  material  to  the  enjoyment  of  the  rest.  The 
record  admits  that  to  be  the  case.  To  those  seven  acres  a  further  abstract  was 
delivered  on  the  9th  of  November  1844,  and  upon  the  further  abstract  an  opinion 
was  given  by  the  purchaser's  solicitor  on  the  11  th  of  June  184-5.  Now  I  have  read 
with'^great  care  the  whole  of  the  statement  contained  in  this  bill,  and  which  seems 
to  me^to  be  admitted  on  the  answer,  and  I  do  not  find  anything  to  .shew  that  there 
was  from  that  pei'iod  any  objection  to  title  remaining  on  the  part  of  the  purchaser. 
[After  discussing  some  special  circumstances  relied  on  by  the  Defendant  with 
reference  to  this  point,  his  Lordship  continued  :  ]  There  had,  then,  been  a  complete 
title  shewn  by  these  abstracts  as  early  as  the  month  of  November  1844.  From  that 
time,  it  seems  to  me,  that  allowing  a  period  for  the  completion  of  the  purchase  from 
the  delivery  of  that  abstract  similar  to  the  period  which  was  allowed  by  the  original 
agreement  from  the  delivery  of  the  original  abstract  to  the  completion  of  the 
purchase,  this  purchaser  must  be  charged  with  interest. 

The  other  question  is,  whether  the  vendor,  remaining  in  possession  of  the  estate, 
is  to  be  charged  with  wilful  default.  The  ordinary  forms  of  the  Court,  certainly,  as 
far  as  I  am  aware  of  them,  contain  no  such  directions.  There  is  a  vast  distinction 
between  the  position  of  a  vendor  and  that  of  a  mortgagee  who  enters  into  possession 
of  the  estate.  The  mortgagee,  when  he  enters,  enters  under  a  condition  imposed  on 
him  by  this  Court  [537]  of  exercising  the  utmost  diligence  for  the  benefit  of  himself 
and  the  mortgagor ;  but  in  the  case  of  a  vendor,  the  vendor  does  not  take,  but 
remains  in  possession  of  the  estate.  It  may  ultimately  appear  that  the  estate  of 
which  he  is  in  possession  may  never  become  the  estate  of  the  purchaser  at  all,  and  I 
think  that  if  he  continues  in  the  due  and  ordinary  course  of  management,  it  is  not 
the  course  of  this  Court  to  charge  him,  upon  the  principle  of  his  having  been  con- 
verted into  the  position  of  a  mortgagee,  for  the  purehase-monej'.  It  seems  to  me, 
therefore,  that  the  direction  as  to  wilful  default  which  is  contained  in  the  decree 
must  be  struck  out.  But  then  it  is  said  that  there  is  a  special  case  in  the  present 
instance,  which,  although  it  may  not  justify  the  decree  in  charging  the  vendors  with 
wilful  default,  Avould  justify  an  inquiry  on  the  subject,  because  it  appears  that  the 
vendors,  whilst  in  possession,  reduced  the  rents  of  the  property.  It  does  not  seem 
to  me,  upon  the  evidence  before  us,  that  there  is  any  case  for  directing  that  inquiry. 
It  seems  that  the  same  reduction  of  rents  was  made  by  the  owners  of  other 
property  in  the  neighbourhood.  It  is  stated  that  the  reduction  of  the  rents  was 
necessary,  and  there  is  nothing  whatever  to  shew  that  it  was  not  made  in  the  ordinary 
course  of  management  by  a  prudent  owner  of  the  estate  ;  and  unless  a  vendor  is 
chargeable  as  upon  the  principle  of  wilful  default,  I  think  that  if  he  has  done  that 
which  a  prudent  owner  of  the  estate  is  bound  to  do,  he  ought  not  to  be  subjected  to 
any  inquiry  on  the  subject. 

My  opinion,  therefore,  agrees  with  that  of  my  learned  brother,  that  the  interest 
must  run  from  the  1st  of  March  1845,  which  is  about  three  months  from  the  period 
when  the  second  abstract  as  to  the  seven  acres  must  be  taken  to  have  been  delivered, 
and  that  the  [538]  inquiry  as  to  wilful  default  must  be  struck  out  of  the  decree,  and 
also  the  directions  as  to  the  income  tax  and  as  to  the  allowance  for  repairs. 

The  decree  was  ordered  to  be  varied  by  substituting  for  the  inquirv  containing 
the  words  "  wilful  default,"  the  following  :— 

Let  an  account  be  taken  of  the  rents'" and  profits  of  the  freehold  parts  of  the  said 
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estate,  and  of  the  leasehold  parts  of  the  said  estate  (other  than  those  parts  of  the 
leasehold  of  which  the  Defendant  has  had  the  possession  or  lioen  in  receipt  of  the 
rents  and  profits)  accrued  from  the  saifl  1st  day  of  March  lM4r),  down  to  the  day  of 
payment  of  the  said  sum  of  £7l\500  into  the  bank,  and  also  of  such  part  of  the  leasc- 
holils  of  which  the  said  Defendant  shall,  under  incpiiry  numliered  l!  in  the  said  decree, 
l>e  found  to  have  been  in  the  possession  oi'  in  the  receipt  of  the  rents  and  profits  from 
the  said  1st  day  of  March  1845,  down  to  the  day  when  the  Defendant  shall  be  found 
to  have  been  in  such  possession  or  receipt)  come  to  the  hands  of  the  Plaintifis  or  either 
of  them,  or  any  person  or  persons  by  their  or  either  of  their  order,  or  for  their  or 
either  of  their  use. 

The  decree  was  further  varied  by  omitting  the  directions  that  an  ainiual  charge 
by  way  of  occupation  rent  should  be  set  on  such  parts  (if  any)  of  the  estates  of  whicli 
the  Plaintifis  or  either  of  them  had  been  in  the  occupation,  and  that  what  was  due  in 
respect  thereof,  after  deducting  income  tax,  should  be  ascertained  and  ceitified  ;  and 
l)y  directing,  in  lieu  thereof,  an  inquiry  to  be  made  whether  the  Plaintifis  or  either 
of  them  had  [539]  since  the  1st  of  March  1845  occupied  any  and  what  part  or 
parts  of  the  estate,  and  if  so,  that  a  value  b}'  way  of  annual  rent  should  be  set  on  the 
part  or  parts  so  occupied  during  such  occupation  thereof,  that  what  was  due  in  respect 
of  such  occupation  should  be  certified. 

Another  variation  was  made  by  omitting  the  direction  that  in  taking  the  third 
and  fourth  accounts  the  Plaintifis  should  be  allowed  £166,  4s.  for  lasting  improve- 
ments, and  the  direction  that  an  account  should  be  taken  of  all  sums  of  money  laid 
out  or  expended  by  the  Plaintifis  or  either  of  them  in  necessary  repairs  on  the  said 
estate,  and  that  what  should  have  been  so  laid  out  or  expended  should  be  allowed 
to  the  Plaintifis. 


[540]     In  the  Matter  of  Boyle,  One,  &c.     Ex  parte  Turner.     Before  the  Lords 

Justices.     Jidji  7,  8,  1854. 

[S.  C.  24  L.  J.  Ch.  71  ;  2  W.  R.  617.] 

Where  a  bill  of  costs  has  been  delivered  and  security  given  for  the  amount,  that  is 
equivalent  to  payment,  for  the  purpose  of  jDrecluding  taxation  without  special 
circumstances. 

After  the  delivery  of  a  solicitor's  bill,  and  on  the  occasion  of  a  purchase  by  the  client, 
and  of  a  mortgage  to  raise  part  of  the  purchase-money,  which  the  client  required  in 
order  to  complete  the  purchase,  the  client  executed  a  mortgage  to  the  solicitor  for 
a  round  sum,  which  included  and  exceeded  by  a  small  amount  the  bill  of  costs  and 
the  amount  of  certain  advances  made  formerly  by  the  solicitor  to  the  client.  Some 
time  afterwards,  the  client  applied  for  and  received  the  exces.s,  and  subsequently 
the  mortgage  was  transferred,  with  the  client's  concurrence.  Held,  that  this 
amounted  to  payment  of  the  bill,  so  as  to  preclude  taxation  without  further  special 
circum.stances  than  the  above. 

AVhere  a  solicitor  pressed  for  the  amount  of  his  bill,  but  oftered  an  opportunity  of 
taxation,  and  apprised  his  client  that  it  would  be  difficult  to  have  the  bill  taxed 
after  payment,  and  the  client  chose  to  pay  without  taxation,  and  afterwards  applied 
to  have  the  hill  taxed  without  shewing  overcharges  amounting  to  fraud  :  Held,  that 
the  application  ought  to  have  been  dismissed  with  costs. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart,  directing  the 
taxation  of  three  bills  of  costs,  and  the  questions  argued  on  the  appeal,  which  applied 
to  two  of  the  Ijills  only,  were  whether  those  bills  had  in  efl'ect  been  paid,  and  if  so, 
whether  there  were  special  circumstances  entitling  the  Kespondent  to  have  the  bills 
nevertheless  taxed.  The  facts  appear  sufficiently  from  the  judgments.  One  of  the 
grounds  of  the  Vice-Chancellor's  decision  was  that  the  circumstances  of  the  case 
amounted  to  pressure,  the  client  having  contracted  for  the  purchase  of  an  estate 
without  the  means  of  completing  the  purchase,  and  being  conse(iuently  obliged,  as 
His  Honour  thought,  to  submit  to  the  terms  of  giving  security  for  one  of  the  disputed 
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hills  without  taxation,  or  else  to  incur  consideraljle  additional  delay  and  expense. 
His  Honour  lofcrred  to  lie  EliiisUe  (12  Beav.  538). 

.Mr.  Midins  and  Mr.  Selwyn  were  for  the  Appellant. 

Mr.  Hacon  and  Mr.  Speed  for  the  Respondent. 

[541]  The  following  cases  were  cited:  Baiu-ell  v.  Brooh  (8  Beav.  121),  In  re 
irintcomhr  (III.  140),  Ex  parte  jnikimson  (2  Coll.  92),  In  re  Brmme.  (1  De  G.  M.  &  G. 
322), /n  yr  yA'a/</«/i(9  Exch.  210). 

TliK  LOKD  JusTiCK  TrKNKK.  Tiii.s  is  an  appeal  from  an  order  of  Vice-bhancellor 
Stuart,  directing  the  delivcrv  and  taxation  of  a  bill  of  costs  for  £191,  which  has  not 
been  paid,  and  respecting  which  there  is  no  question  ;  and  also  directing  the  taxation 
of  two  other  bills,  which,  whether  paid  or  not,  have  undoubtedly  been  satisfied,  and 
which  form  the  subject  of  the  appeal.  These  two  bills  amount,  the  one  to  about  £450, 
and  the  other  to  about  £190.  I  shall  consider  them  separately.  The  language  of 
the  statute  (fi  iV  7  Vict.  c.  73,  s.  41)  is  this:  "That  the  payment  of  any  such  bill  as 
aforesaid  shall  in  no  case  preclude  the  Court  or  Judge,  to  whom  application  shall  be 
made,  from  referring  such  bill  for  taxation,  if  the  special  circumstances  of  the  case 
shall,  in  the  opinion  of  such  Court  or  Judge,  appear  to  recpiire  the  same."  From  this 
provision,  that  the  payment  of  a  bill  shall  not  preclude  taxation,  if  there  are  special 
circumstances  rendering  taxation  proper,  it  is  to  be  inferred  that  payment  does 
preclude  taxation,  unless  there  are  such  special  circumstances.  In  every  case,  there- 
fore, in  which  a  liill  has  been  paid,  it  is  necessary  to  inquire  whether  there  have  been 
such  special  circumstances  as  are  sufficient  to  require  taxation. 

Now  the  circumstances  of  the  present  case  are  somewhat  peculiar.  It  appear.s 
that  Mr.  Turner  had,  some  time  previously  to  August  1853,  become  the  purchaser  of 
an  estate  for  £4500,  and  not  having  money  sufficient  to  [542]  complete  the  purchase, 
proposed  to  raise  £4000  on  mortgage,  and  Mr.  Boyle  was  employed  by  him  as  his 
solicitor  in  the  transaction  of  the  business,  both  of  the  purchase  and  the  mortgage. 
It  appears  that  Boyle  claimed  against  Turner  an  allowance  of  £250  as  a  bonus  for  the 
negociation  of  the  purchase  and  of  the  loan ;  and  if  the  taxation  had  depended  on  the 
propriety  of  demanding  this  bonus,  there  might  have  been  a  material  question  on  the 
subject.  In  the  observations  which  I  shall  make,  I  do  not  mean  to  intimate  any 
approval  of  this  claim,  on  which  w'ith  justice  to  the  parties  I  am  not  in  a  condition 
to  give  any  opinion.  That,  however,  is  not  the  question  to  be  considered ;  the  ques- 
tion is  as  to  the  right  to  have  these  bills  taxed.  On  the  12th  of  August  1853,  the 
transaction  relating  to  the  purchase  and  sale  was  completed,  and  the  mortgage  for 
£4000  was  carried  into  effect ;  and  on  that  occasion,  after  the  completion  of  the 
purchase  and  the  mortgage,  Boyle  delivered,  to  Turner  the  bill  of  costs,  amounting  to 
£450,  15s.  lOd.  On  the  same  12th  of  August,  Tui'uer  was  required  to  execute  a 
mortgage  to  Boyle  for  £1000,  which  sum  was  partly  composed  of  £450,  15s.  lOd., 
the  amount  of  the  bill,  partly  of  the  bonus  of  £2.50,  and  partly  of  a  sum  advanced  by 
Boyle  in  the  course  of  business,  for  the  payment  of  the  deposit  on  the  purchase. 
These  sums,  however,  did  not  together  amount  to  £1000,  which  was  taken  as  a  gross 
sum  to  be  secured  by  the  mortgage,  and  a  balance  was  left  in  Boyle's  hands,  due  to 
Turner,  of  £82,  lis.  2d.  On  the  15th  of  October  (the  security  for  the  £1000  having 
been  given  in  August),  the  balance  of  £82,  lis.  2d.  was  demanded  by  Turner,  and 
paid  to  him  by  Boyle.  The  matter  seems  to  have  rested  there  till  the  25th  of 
February  1854,  at  which  period,  other  transactions  having  occurred,  Boyle's  mortgage 
was  transferred,  with  Turner's  concurrence,  to  another  person.  That  completed  the 
transaction  as  regards  the  bill  for  £450,  15s.  lOd. 

[543]  The  other  transactions  to  which  I  have  just  referred  were  these.  It  appears 
that  Turner,  who  had  made  several  other  mortgages  on  different  parts  of  his  estates, 
was  advised  to  pay  off  all  the  mortgages,  including  the  £1000  due  to  Boyle,  and  Boyle 
acted  for  him  in  raising  the  requisite  amount  for  that  purpose,  and  in  selling  one  of 
his  estates.  The  transactions  of  raising  this  sum,  which  amounted  to  £4600,  and 
selling  the  farm,  proceeded  until  the  month  of  February  1854,  at  which  time  there  had 
arisen  disputes  as  to  Boyle's  bill  for  £450,  15s.  lOd.  and  the  bonus.  In  February  1854 
Turner  discharged  Boyle,  and  applied  to  a  Mr.  Dover  to  act  as  his  solicitor  ;  but' it  was 
arranged  that  Boyle  should  continue  to  act  for  Turner  in  raising  the  £4600,  and  the 
sale  of  the  farm.  This  bu.siness  was  completed  on  the  25th  of  February  1854,  and  in 
the  meantime,  on  the  25th  of  January,  Boyle  had  delivered  his  second  bill  of  costs, 
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which  was  for  £190,  lis.  9(1.  ;  but  this  was  not  paid  till  sonic  time  afterwards,  namely, 
on  the  8th  of  March,  when  it  was  paid  out  of  the  money  that  was  raised  by  the  mort- 
gage and  the  sale  of  the  farm.  No  further  steps  were  taken  until  the  l""th  of  May 
1854,  when  Turner  presented  his  petition  for  an  order  to  ta.x  both  these  bills. 

Now  the  question  is,  whether  the  facts  which  I  have  detailed  were  such  special 
circumstances  as  to  require  the  bills  to  be  sent  for  taxation.  I  at  jiresent  lav  out  of 
the  case  all  question  of  overcharge.  In  the  first  place,  the  bill  for  £4.")0,  15s.  lOd.  seems 
to  me  to  be  beyond  all  question  a  paid  1)ill.  For  what  arc  the  circumstances  i  There 
is  a  security  for  £1000,  in  which  is  included  £450,  15s.  lOd.  for  the  amount  of  this 
bill,  and  that  security  is  paid  off  on  the  25th  of  Fel^ruary  1854,  wlien  the  niorti-'ao-e 
was  transferred.  But,  supposing  it  had  not  been  paid  off,  can  it  be  .said  that,  where 
there  has  been  a  delivery  of  a  liill  and  a  security  given  for  the  amount,  it  is  necessarv 
for  the  soli-[544]-citor  to  place  in  the  hands  of  the  client  a  sum  of  money  to  be  handed 
back  to  the  .solicitor,  in  order  to  constitute  payment  within  the  meaning  of  the  Act ! 
I  think  not.  In  the  present  case,  however,  not  only  was  there  a  settlement,  but  that 
settlement  was  ratified  by  the  acceptance  by  Turner  of  the  balance  of  £82,  lis.  2d. 
And  not  only  this,  but  on  the  25th  of  February  1854,  the  mortgage  was  dealt  with 
as  a  valid  subsisting  mortgage,  and  transferred  by  Boyle,  with  Turner's  privity  and 
concurrence,  to  a  stranger.  Surely,  when  a  man  has  not  only  given  security  for  the 
payment  of  a  bill  of  costs,  but  has  ratified  the  transaction,  and  has  allowed  the  security 
to  be  dealt  with  as  a  subsisting  one,  it  would  be  going  much  too  far  to  say  that  such 
a  bill  can  he  afterwards  referred  for  taxation,  unless  on  the  ground  of  pressure  or 
undue  influence,  entitling  the  client  to  .say  that  he  was  not  a  free  agent. 

What  are  the  circumstances  of  the  present  case  '  In  a  letter  from  Bojde  to  Turner, 
of  the  23d  of  Febi-uary  1854,  he  writes  thus  : 

"(_)n  the  face  of  such  a  letter  as  that  of  yesterday's  date,  I  can  make  no  reduction 
in  m_v  two  bills  of  costs,  nor  can  I  make  you  a  loan  of  the  amount  of  the  latter.  You 
will  arrange  accordingly.  If  you  desire  to  tax  the  latter,  I  am  afraid  you  are  now 
rather  late,  as  it  will  have  to  be  paid  on  the  completion  of  the  mortgage  business,  and 
if  you  de-sire  it  to  be  postponed  for  the  purpose  of  taxing,  I  will  at  once  do  so.  In 
that  event,  let  me  have  a  telegraphic  mes.sage  to-morrow  morning."  "I  wish  to 
impress  on  you  the  necessity  of  impugning  my  mortgage  deed  and  of  taxing  my  last 
bill  of  costs  now,  if  you  ever  intend  doing  so.  You  will  have  no  difficulty  whatever 
in  taxing  now,  but  should  you  think  proper  to  pay  me,  it  will  be  very  difficult  for 
you  to  get  the  Court  of  Equity  to  re-open  the  transaction,  as  you  act  with  your 
eyes  wide  open,  and  you  have  had  abundance  of  time  to  investigate  the  items." 

[545]  Mr.  Boyle  might  have  added  that  the  difficulty  would  be  increased  bj^  the 
fact  of  the  client  having  had  the  assistance  of  a  different  solicitor.  Here,  therefore, 
was  a  clear  intimation  to  Mr.  Turner  that,  if  he  paid  the  bill  of  costs,  such  payment 
would  be  set  up  against  him,  as  being  a  payment  not  made  under  pressure,  but  after 
the  offer  of  an  opportunity  for  taxation.  If  a  solicitor  has  made  an  offer  to  the  client 
to  have  his  bill  taxed,  and  the  client  chooses  to  pay  without  taxation,  it  is  too  much  to 
say  that  the  account  with  the  client  is  still  to  be  kept  open,  and  that  at  an\'  time  after 
payment  the  client  may  apply  for  taxation,  without  shewing  special  circumstances. 

The  .same  observations  which  apply  to  the  bill  for  £450,  15s.  lOd.  apply  to  the  bill 
for  £190,  12s.  9d.,  for  the  letter  to  which  I  have  referred  extends  to  the  £190,  12s.  9d., 
and  there  is  also  an  absence  of  such  special  circumstances  as  are  necessary  to  render 
the  jurisdiction  of  the  Court  applicable  after  paj-ment.  In  short,  I  think  that  parties 
ought  not  to  be  allowed,  in  cases  of  taxation,  any  more  than  in  other  transactions,  to 
play  fast  and  loose  with  their  solicitors,  and  I  consider  the  present  attempt  one  of  that 
character. 

The  oljservations  which  I  have  made  are  subject  to  this  qualification,  that  if  there 
are  overcharges  of  such  a  description  as  to  be  evidence  of  fraud,  of  course  a  payment 
affected  by  fraud  cannot  stand  in  equity,  any  more  than  any  other  fraudulent  tran.sac- 
tion,  and  therefore,  if  there  are  fraudulent  overcharges,  payment  will  not  preclude  taxa- 
tion. But  what  are  the  overcharges  complained  of  here  1  The  first  is  a  charge  of  £15 
for  a  negotiation  which  had  not  been  carried  out,  and  in  respect  of  which  it  is  alleged 
Boyle  had  agreed  to  make  no  charge.  If  [546]  that  had  been  the  entire  case,  then; 
might  have  been  held  to  be  a  fraud  sufficient  to  open  the  account.  But  how  do  the 
facts  stand  ?     Why,  it  appears  that  Turner  said  to  Boyle,  "  I  find  that  j'ou  have 
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charged  nic  with  this  sum  of  .£15  which  you  agreed  not  to  charge,"  and  that  Boyle 
then  said  that  the  business  had  been  an  onerous  one  and  that  the  client  ought  to  allow 
it,  and  it  appears  that  the  client  then  made  an  allowance.  They  made,  in  fact,  a  new 
agreement  at  that  time.  It  is  also  complained  that  there  are  240  letters  charged  for  in 
one  year,  but  it  is  impossible,  without  knowing  the  circumstances  of  each  case,  to  give 
an  opinion  on  the  fairness  of  this  charge.  The  mere  number  is  certainly  not  evidence 
that  the  circumstances  did  not  justify  it.  I  am  of  opinion  that  the  alleged  overcharges 
are  not  of  that  description  which  is  necessary  to  open  a  bill  which  has  been  paid.  For 
this  purpose  they  must  be  extravagant,  or  amount  to  fraud.  The  case  of  the  Petitioner 
entirely  fails  onthe  special  circumstances  alleged,  and  I  think  that  the  petition  for 
taxation  ought  to  have  lieen  dismissed  with  costs. 

The  Lord  Jistice  Kniuht  Bruce.  It  appears  to  me  that  these  bills  were  paid 
by  the  client  with  his  eyes  open  to  every  material  circumstance,  were  paid  spontane- 
ously, without  pressure!!  and  under  the  advice  of  another  solicitor,  and  that,  whether 
there  are  overcharges  or  not,  there  are  none  of  a  gross  nature.  I  should  therefore 
have  dismissed  the  original  petition  for  taxation,  with  costs,  and  that  will  now  be 
the  order  made.     There  will  be  no  costs  of  the  appeal. 

[547]     (tOLDSMITH  i\  Russell.     Before  the  Lord  Chancellor  Lord  Cranworth. 
Jan.  16,  17,  19,  20,  22,  31,  Feb.  14,  1855. 

[S.  C.  25  L.  J.  Ch.  232  ;  1  Jur.  (N.  S.)  985  ;  3  W.  R.  218.     See  Reese  River  Mining 
Company  v.  Atwell,  1869,  L.  R.  7  Eq.  352.] 

In  December  1845  the  Plaintiff  obtained  a  judgment  against  his  debtor,  who  in  the 
same  month,  being  otherwise  largely  indebted,  conveyed  his  reversionary  interest 
in  certain  real  estate  to  trustees,  upon  trust  for  sale,  and  to  hold  the  proceeds  in 
default  of  a  joint  appointment  by  him.self  and  his  wife,  for  the  benefit  of  his  wife 
and  child  :  in  May  1846  a  settlement  of  the  proceeds  of  the  sale  was  made  in  favour 
of  his  wife  and  child.  Previously  to  the  execution  of  the  settlement,  the  Plaintiff 
had  sued  out  a  writ  of  outlawry  against  the  debtor  who  had  absconded,  and  on 
his  return  in  May  1852  the  Plaintiff  filed  the  present  bill  against  him,  the 
cestuis  que  trust  and  trustees  of  the  settlement  of  May  1846,  for  the  purpose  of 
impeaching  it  as  voluntary.  After  the  institution  of  the  suit  the  debtor  was  declared 
insolvent,  and  his  assignee  was  made  a  party  to  the  cause.  The  Defendants,  the 
trustees  and  cestuis  que  trust  of  the  settlement,  alleged  in  their  answers  that  the 
settlement  of  May  1846  was  in  pursuance  of  the  previous  deed  of  December  1845, 
and  at  the  Bar  objected,  that  having  regard  to  the  outlawry,  the  Plaintiff  ought  to 
have  clothed  himself  with  the  legal  title  by  a  grant  from  the  Crown  ;  that  heought 
also  to  have  obtained  a  charging  order  under  the  1 2th  section  of  the  Act  1  &  2  Ylct. 
c.  110  ;  and  that  the  judgment  debtor  having  become  insolvent,  the  right  of  suit 
was  in  his  assignee.  Held,  declaring  that  the  settlement  of  May  1846  was  void 
against  creditors,  first,  that  the  objection  as  to  the  want  of  a  grant  from  the  Crown 
was  invalid,  because  the  Plaintiff's  claim  was  paramount  to  the  settlement,  which 
was  good  as  against  the  insolvent,  whose  estate  only  vested  in  the  Crown  ;  secondly, 
that  inasmuch  as  the  funds  which  formed  the  subject  of  the  settlement  were  in  the 
names  of  trustees,  not  for  the  insolvent  but  for  others,  the  proceeding  by  charging 
order  would  have  been  nugatory  ;  and  thirdly,  that  the  insolvency  having  occurred 
after  the  institution  of  the  suit,  the  frame  of  the  suit  was  right. 

The  bill  in  this  suit  was  filed  on  the  4th  March  1852,  by  George  Goldsmith,  on 
behalf  of  himself  and  all  other  the  creditors  of  John  Henry  Cromwell  Russell,  to 
impeach  a  settlement  executed  by  him  in  favour  of  his  wife  Eliza  Russell,  and  Eliza 
Clementnie  Frances  C.  Russell  his  daughter.  The  bill  stated  that  the  Plaintift;  in 
December  1845,  lent  J.  H.  C.  Russell  £200  on  his  I.  0.  U.,  and  that  he  was  at  that 
time  indebted  to  various  other  parties;  that  in  November  1845  the  Plaintift' 
commenced  an  action  against  him,  and  that  in  December  1845  a  verdict  was  found 
for  the  Plaintift",  on  which  occasion  J.  H.  C.  Russell  applied  to  stay  execution,  which 
was  consented  to  by  the  Plaintiff-  until  the  fourth  day  of  Hilary  term  then  next,  the 
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costs  of  that  action  being  taxed  at  £04  ;  that  on  the  2Sth  Decemlier  the  Plaintiff 
entered  np  jndgment  for  the  debt,  damages  and  costs,  and  afterwards  sued  (Hit  a  writ 
oiji.fa.,  to  which  [548]  there  was  a  return  of  nulla  bona  ;  that  on  tlie  17th  December 
IS-tS,  J.  H  C.  Russell  tiled  a  bill,  praying  the  delivery  up  of  tiie  I.  O.  U.,  and  on  the 
loth  April  1846,  on  the  application  of  the  present  Plaiiititl',  the  bill  was  dismissed 
with  costs.  The  Ijill  stated  that,  pending  such  stay  of  e.xecution,  J.  H.  C.  Kussell 
sold  all  his  household  goods  and  furniture  and  left  the  country,  and  that  at  the  time 
he  left  he  had  large  sums  of  money  in  Government  funds,  and  "that  ho  was  also  entitled 
to  a  reversionary  interest  in  a  real  estate  in  Herts,  and  that  on  the  9th  February  184G 
he  purchased  various  sums  of  money  in  the  long  annuities  and  consols,  and  that  on  the 
IGth  May  1846,  he  caused  a  settlement  to  be  made  in  favour  of  his  wife  and  child, 
for  the  purpose  of  protecting  the  same  from  the  judgment  debts.  Shortlv  before  the 
execution  of  this  settlement,  the  Plaintitt'  sued  out  a  writ  of  outlawry  against  J.  H. 
C.  Russell.  The  liill  was  subsequently  amended,  and  stated  that  J.  H.  G.  Russell 
returned  to  England  in  May  1852  and  was  arrested,  and  that  he  afterwards  presented 
a  petition  to  the  Insolvent  Court,  whereupon  he  was  declared  insolvent,  and  all  his 
estate  and  effects  vested  in  the  Defendant  Tapping  as  creditors'  assignee. 

The  bill  prayed  an  account  of  what  was  due  to  the  Plaintiff"  for  principal,  interest 
and  costs  in  respect  of  the  judgment  recovered  upon  the  I.  O.  U.,  and  for  the 
payment  of  the  costs  incurred  by  the  dismissal  of  J.  H.  C.  Russell's  hill,  and  that  an 
account  might  be  taken  of  all  the  other  debts,  whether  by  simple  contract  or  specialty, 
due  and  owing  from  J.  H.  G.  Russell,  and  that  if  necessarj^  it  might  lie  declared  that 
the  funds,  the  subject  of  the  settlement,  might  be  liable  to  payment  for  the  same, 
and  that  a  sufficient  part  thereof  might  be  sold,  and  the  produce  applied  to  pav  the 
Plaintiff  and  the  other  creditors,  and  that  the  deed-poll  dated  the  16th  May  1846, 
[549]  and  all  other  indentures  or  deeds,  assigning  or  dealing  with  the  funds,  if  any 
such  had  been  executed,  might  be  declared  fraudulent  and  void  as  against  the  Plaintiff' 
and  the  other  creditors,  and  might  be  set  aside  and  delivered  up  to  be  cancelled,  or 
that  it  should  appear  that  any  such  indenture  or  deed  were  valid  and  subsisting  as 
against  the  Plaintiff,  then  that  the  Plaintiff' and  the  other  creditors  might  be  decreed 
to  be  entitled  to  a  sale  of  all  the  interest  which  J.  H.  C.  Russell  had  or  claimed  to 
have,  or  might  thereafter  have  or  take  in  the  aforesaid  fund,  or  so  much  thereof  as 
might  be  necessary  to  pay  and  satisfy  the  Plaintiff  and  all  other  the  creditors  their 
debts ;  and  for  an  injunction  and  receiver. 

The  Defendants,  the  tru.stees,  and  Mrs.  Russell  and  her  daughter,  in  their  answers 
set  up  an  indenture  of  the  13th  December  1845,  which  was  alleged  to  have  been 
executed  by  J.  H.  C.  Russell  in  pursuance  of  a  previous  parol  agreement  to  make  a 
settlement  on  his  wife  and  child,  and  whereby  in  consideration  of  £500  he  conveyed 
his  reversionary  interest  in  the  real  estate  to  his  father-in-law  upon  trust  to  sell  and 
invest  the  proceeds  on  certain  trusts  for  the  benefit  of  his  wife  and  daughter. 

It  appeared  iu  evidence  that  this  reversionary  interest  in  the  real  estate  was  on  the 
23d  January  1846  sold  to  J.  H.  C.  Russell's  father  for  £4350,  and  it  was  admitted  by 
J.  H.  C.  Russell  that  the  £500  was  returned  by  him,  on  the  same  day  as  he  received 
it,  to  his  father-in-law,  though  he  said  it  was  for  the  purpose  of  being  applied  in 
payment  of  certain  pressing  claims,  and  it  was  further  in  evidence  that  the  £500  was 
returned  by  the  father-in-law  on  the  same  day  to  the  credit  at  a  bank  of  the  account 
of  the  person  who  advanced  that  sum  to  him. 

When  the  cause  came  on  to  be  heard  before  the  Vice-Chancellor  Stuart,  on  the 
10th  June  1854,  an  objection  [550]  was  taken  on  the  part  of  the  Defendants,  that  in 
consequence  of  the  outlawry  of  the  Defendant  J.  H.  C.  Russell  the  Attorney- 
General  was  a  necessary  party,  and  the  cause  stood  over  for  the  purpose  of  amending 
the  bill  by  making  him  a  party,  and  when  the  cause  again  came  on  before  His 
Honour  he  directed  that  the  bill  should  be  dismissed  with  costs,  on  the  ground  that 
the  deed  impeached  by  the  bill  was  only  that  of  May  1846,  whereas  that  of  Decemlier 
1845  was  part  of  the  same  transaction,  and  that  the  former  only  could  not  be 
impeached. 

The  Plaintiff'  now  appealed  to  the  Lord  Ghancellor. 

Mr.  Malins,  Mr  Torriano  and  Mr.  Martindale  for  the  Plaintiff,  the  Appellant,  were 
about  to  open  the  appeal,  when 

Mr.  Bacon  and  Mr.  Bevir,  for  the  Defendants,  Mrs.  Russell,  her  daughter  and 
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the  trustees  of  the  settlement,  took  three  preliminary  objections.  First,  that  the 
Defendant,  J.  11.  C.  KusscU,  lieiiig  an  outlaw,  the  Plaintiff  could  not  proceed  without 
clothin"  himself  with  the  legal  title,  by  obtaining  a  grant  from  the  Crown  ;  IMch  v. 

Il'u.ftalf  (I  P.  W.  445), V.  BroDiley  (2  P.  W.  269),  Cmlihn  v.  Huhnt  (7  Sim. 

485),  The  .■lttornei/-General  v.  Rickards  (8  Beav.  380).  Secondly,  that  this  being  a  suit 
to  affect  stock,  the  Plaintiff  ought  to  have  taken  out  a  charging  order  under  the  12th 
section  of  the  Act  1  &  2  Vict.  c.  110.  Thirdly,  that  the  Plaintiff,  being  a  judgment 
creditor,  ought  to  have  issued  &  fi.  fa.  and  exhausted  his  legal  remedy  before  having 
recourse  to  a  Court  of  Equity. 

The  Lord  Ch.\ncellokJ  however,  was  of  opinion  that  none  of  the  objections  was 
in  the  nature  of  a  pre-[551]-liminary  objection,  and  the  argument  was  accordingly 
proceedeil  with. 

Mr.  ]Malins,  Mr.  Torriano  and  Mr.  Martindale  then  proceeded  : — The  undisputed 
facts  of  the  case  shew  that  the  whole  transaction  was  a  scheme  to  take  the  proceeds  of 
the  real  estate  for  the  benefit  of  .1.  H.  C.  Russell's  wife  and  daughter,  to  the  pi-ejudice 
of  his  creditors,  and  the  assignment  was  clearly  fraudulent  and  void  under  the 
statute  13  Elizabeth,  c.  5  ;  Shears  v.  liofjers  (3  B.  &  Ad.  362),  Richardson  v.  SmaUicood 
(Jac.  552),  Townsend  v.  JVestacott  (2  Beav.  340),  NmxuU  v.  Dodd  (Cr.  &  P.  100), 
Columbine  v.  Penhall  (1  Sm.  &  Gif.  228).  Upon  the  question  of  the  outlawry  they 
referred  to  Faine  v.  Teap  (1  Salk.  108),  and  Mitford  on  Pleading. 

Mr.  Bacon  and  Mr.  Bevir,  for  the  Defendants,  Mrs.  Russell  and  her  infant  daughter 
and  the  trustees  of  the  deed  of  1846,  repeated  their  previous  argument,  as  to  the 
Plaintiffs  having  no  title,  in  the  absence  of  a  grant  from  the  Crown  ;  they  submitted 
that  stock  being  a  chose  in  action  could  not  be  attached  in  this  Court,  Dundas  v. 
Duten:<  (2  Cox,  235),  M'Carth;/  v.  Goo'kl  (1  B.  &  B.  387),  Grogan  v.  Cooke  (2  B.  &.  B. 
230)  ;  and  that  the  Plaintiff  could  only  proceed  by  the  charging  order ;  that  even  if 
those  objections  were  not  to  prevail,  still  that,  inasmuch  as  J.  H.  C.  Russell  was  an 
insolvent,  the  only  person  who  could  sue  in  respect  of  his  estate  was  the  Defendant 
Tapping,  in  whom,  as  the  assignee,  all  the  property  of  the  Defendant,  J.  H.  C. 
Russell,  was  vested  ;  and  that  a  mere  allegation  of  collu.sion  between  the  assignee 
and  the  party  against  whom  the  [552]  relief  was  prayed  would  not  be  sufficient  to 
warrant  such  a  suit,  Heath  v.  Chadivick  (2  Phil.  649).  With  respect  to  the  third 
objection,  namely,  on  the  obligation  of  the  Plaintiff  to  complete  his  legal  title  before 
having  recourse  to  a  Court  of  Equity,  they  relied  upon  the  authority  of  Neaie  v. 
The  iJnkc  of  Marlborough  (3  Myl.  &  Cr.  407  ;  9  Sim.  60),  and  Smith  v.  Hurftf  (10  Hare, 
30).  They  insisted  generally,  that  the  Plaintiff's  judgment  was  no  proof  of  a  debt  as 
against  Mrs.  Russell  or  her  daughter  ;  that  the  answer  set  up  and  established  a  honfi 
fide  case  of  a  post-nuptial  settlement  in  pursuance  of  an  ante-nuptial  parol  agreement, 
which  was  clearly  valid,  Dundas  v.  Dntens  (2  Cox,  235,  see  p.  240) :  in  which  case 
Lord  Thurlow  said,  he  could  not  conceive  that  a  settlement  made  after  marriage  in 
pursuance  of  an  agreement  before  marriage,  though  only  parol,  could  ever  1)6 
reckoned  a  fraudulent  settlement.  They  relied  on  the  case  of  Harman  v.  Richards  (10 
Hare,  81),  as  shewing  that  the  deed  of  1846  could  not  alone  be  impeached  without 
impeaching  that  of  1845,  both  being  intimately  connected,  and,  in  fact,  forming  parts 
of  one  settlement.  They  also  referred  to  Ramsden  v.  Hylton  (2  Ves.  sen.  304), 
niieeler  v.  Caryl  (Amb.  121),  Cam];mn  v.  Cotton  (17  Ves.  263,  a.'),  Brmvn  v.  Jones  (1  Atk. 
188),  Ward  v.  Shallet  (2  Ves.  sen.  16),  Wood  v.  Di:de  (7  Q.  B.  892),  2  Sugden  on 
Powers,  p.  250,  ed.  6. 

Mr.  Wickens,  for  the  Attorney-General,  submitted,  that  if  the  Plaintiff  succeeded 
he  must  be  regarded  as  a  trtistee  for  the  Crown. 

Mr.  Terrell  appeared  for  the  Defendant  Tapping,  the  assignee  in  insolvency,  but 
took  no  part  in  the  discussion. 

[553]  Mr.  Malins,  in  reply,  referred  to  Bniscm  v.  The  Warwick  and  Birmingham  Canal 
Couipanii  (4  De  G.  Mac.  &  G.  711),  and  Rochfmi  v.  Batfershi/  (2  H.  L.  Cases,  388),  to 
shew  that  the  Plaintiff's  right  to  proceed  against  the  voluntary  assignee  of  J.  H.  C. 
Russell  could  not  be  prejudiced  by  his  insolvency.  With  respect  to  the  necessity  for 
the  Plaintiff's  obtaining  the  charging  order  previously  to  filing  this  bill,  he  submitted 
that  the  stock  was  not  standing  in  the  name  of  J.  H.  C  Russell  nor  of  anyone  in 
trust  for  him. 

The  Lord  Chancellor,  at  the  conclusion  of  the  argument,  said  :— I  .shall  not 
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finally  dispose  of  the  case  without  looking  more  careful!}'  into  the  subject.  AVith 
respect,  however,  to  some  of  the  objections  which  have  been  urged  as  preliminary,  1 
may  observe,  with  regard  to  the  alleged  necessity  for  obtaining  the  charging  urdei-, 
that  in  my  opinion  there  is  no  ground  for  such  an  objection,  inasnuich  as  no  charging 
order  could  have  been  obtained,  the  stock  not  standing  in  the  name  of  anyone  in  trust 
for  the  debtor  nor  of  the  debtor  whose  act  in  making  the  settlement  and  transferring 
the  funds  into  the  names  of  the  trustees  is  impeached  b}'  the  bill.  As  to  the  objection 
that  the  right  of  suit  was  in  the  assignee,  that  would  have  prevailed,  and  the  present 
suit  could  not  have  been  maintained,  if  it  had  been  filed  after  the  property  of  tlie 
insolvent  had  vested  in  the  assignee  under  his  insolvency,  because  in  that  event  the 
Insolvent  Court  would  have  been  the  proper  tribunal.  Heath  v.  Chaiiwick  (2  Phil.  (i49)  ; 
but  there  was  no  insolvency  at  the  time  of  the  institution  of  the  suit,  and  the  I'laintitt' 
is  therefore  not  barred  by  the  subsequent  insolvency  from  prosecuting  his  claim  in 
this  Court.  With  respect  to  the  objection  as  to  the  outlawry,  though  piu'cly  a 
technical  objection,  yet  it  is  one  which  presses  on  my  mind  very  [554]  much,  for 
when  the  process  of  outlawry  issued  against  Mr.  Russell,  all  his  personal  property 
vested  in  the  Crown.  I  should  be  sorry  to  be  obliged  to  decide  the  case  against  the 
Plaintiff  upon  such  grounds.  Supposing,  however,  all  these  objections  to  be  got  over, 
the  Vice-Chancellor  has  come  to  the  conclusion  that  the  merits  of  the  case  are  against 
the  Plaintiff,  and  he  was  of  opinion  that  the  transaction  is  not  honestly  stated  by  the 
Plaintiff',  by  merely  referring  to  one  single  deed  and  endeavouring  to  impeach  that 
only,  it  being  the  last  of  a  series  of  three  deeds.  I  must  own  that  I  cannot  concur 
in  that  view. 

His  Lordship  here  went  minntely  over  the  facts,  and  proceeded  : — The  Plaintiff, 
Mr.  Goldsmith,  being  a  creditor  by  judgment  of  J.  H.  C.  Russell,  the  question  is, 
whether  putting  the  technical  objection  as  to  the  outlawry  out  of  view,  he  could  file 
a  bill  to  impeach  that  settlement  of  May  1846,  without  also  impeaching  the  previous 
<leeds.  I  entertain  no  doubt  that  he  could.  What  he  says  is,  that  there  was  a 
fraudulent  .settlement  of  the  reversionary  interest  of  the  settlor,  and  that  though,  in 
pursuance  of  that  settlement,  the  sale  might  have  been  valid,  yet  that  the  investment 
of  the  proceeds  of  the  sale  upon  the  trusts  of  the  settlement  of  Maj'  184(5  was 
fraudulent,  and  therefore  he  seeks  to  impeach  that  settlement  only.  The  Vice- 
Chancellor  did  not,  as  it  appears  to  me,  enter  into  the  consideration  of  the  validity 
of  the  settlement  of  December  1846  ;  if  he  did,  I  must  disagree  with  him  in  thinking 
it  not  fraudulent.  It  was,  I  think,  fraudulent  within  the  meaning  of  the  statute  of 
Elizabeth. 

The  settlement  was  not  one  which  Mr.  Russell  was  in  any  way  bound  to  make  ; 
it  was  said  to  have  been  made  in  pursuance  of  a  previous  parol  agreement ;  this 
allegation  is  very  loosely  made  ;  it  seems  always  to  have  rested  [555]  on  under- 
standing only  ;  it  was  not  obligatory,  which  circumstance  of  itself  would  be  sufficient 
to  bring  the'  case  within  the  statute  of  Elizabeth :  but,  besides  this,  there  was 
much  contrivance  to  shew  that  the  settlement  was  for  value  when  it  was  not.  I 
express  no  opinion  with  reference  to  the  case  of  Columhine  v.  I'enhall  (1  Sni.  &  Gif. 
:228).  The  transaction  as  alleged  in  this  case  might  have  been  honu  fide,  but  it  took 
place  on  the  eve  of  the  judgment  being  entered  up,  and  the  story  of  the  £.500  having 
been  paid  to  Mr.  Russell  and  then  by  him  returned  to  his  father-in-law  for  the 
purpose  of  paying  urgent  claims,  is  very  improbable  :  while,  if  the  transaction  were 
otherwise  valid,  such  payment  would  not  have  been  necessary.  His  going  abroad 
on  account  of  ill-health  just  at  the  time  when  his  creditors  were  most  urgent  is  a 
very  suspicious  occurrence.  Upon  all  the  circumstances  of  the  case,  I  have  come  to 
the  conclusion  that  the  whole  transaction  was  a  fraudulent  contrivance  concocted  in 
December  1845,  and  in  my  opinion  the  Plaintiff  is  entitled  in  this  suit  to  have  the 
same  benefit  as  if  he  had  impeached  the  original  tran.saction  under  the  deed  of 
December  1845.  The  only  difliculty  which  stands  in  the  Plaintiff's  way  is  the 
technical  objection  as  to  the  outlawry.  I  shall  consider  that  point  and  endeavour  to 
find  my  way  out  of  the  difficulty. 

Jan.  31.  The  Lord  Chancellor.  Having  now  considered  the  only  point 
on  which  I  reserved  my  judgment,  I  am  of  opinion  that  the  outlawry  made  no 
difference  whatever  as  to  the  Plaintiff's  right.  The  property  of  Mr.  Russell,  by 
reason  of  his  outlawry,  would  have  gone  to  the  Crown  absolutely,  but  here  I  think 
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that  nothing  which  is  in  question  in  this  suit  did  pass  to  the  Crown  ;  all  that  passed 
to  the  Crown  was  the  propert\-  of  Mr.  Kussell  at  the  date  of  the  outlawry.  The 
[556]  settlement  is  perfectly  good  against  Mr.  Eussell  and  all  persons  claiming  under 
him,  and  theiefore  those  cases  which  have  been  relied  upon  and  which  are  decided  on 
the  fact  of  the  property  vesting  in  the  Crown  have  no  application.  The  decree  will 
therefore  be  varied  in  conformity  with  the  opinion  I  have  stated,  and  the  account  will 
he  taken  in  this  Court  instead  of  going  to  the  Insolvent  Court. 

Tlie  decree  was  accordingly  drawn  up,  declaring  the  deed-poll  of  the  16th  May 
1846  fraudulent  and  void  as  against  the  creditors  of  J.  H.  C.  Kussell.  An  account 
was  directed  as  to  what  was  due  to  the  Plaintifl'  and  the  other  creditors  of  J.  H. 
C.  Kussell,  at  the  date  of  the  vesting  order,  and  the  costs  of  the  Plaintiff  and  the 
Defendants,  other  than  the  Defendant  J.  H.  C.  Russell,  were  directed  to  be  taxed  and 
paid  out  of  the  settlement  funds,  without  prejudice  to  any  application  by  the  assignee 
under  the  insolvency  as  to  his  costs,  charges  and  expenses  properly  incurred  by  him 
in  the  insolvency,  and  not  Ijeing  costs  in  the  cause,  but  the  payment  of  the  costs  of 
the  trustees  and  Mrs.  Kussell  and  her  daughter  was  postponed  to  those  of  the  Plaintiff, 
the  insolvent's  assignee  and  the  Attorney-General. 

Fell.  14.  On  this  day,  Mr.  Malins  submitted  that  under  the  special  circum- 
stances of  the  case  the  Plaintiff  ought  to  be  allowed  his  costs,  as  between  solicitor 
and  client,  out  of  the  fund  which  had  been  realized  and  made  available  for  the 
creditors  by  his  diligence  and  at  his  risk.  He  added,  that  if  the  Plaintiff  were 
allowed  only  costs  between  party  and  party,  the  extra  costs  would  absorb  a  consider- 
able portion  of  the  Plaintifl"s  debt,  while  the  other  creditors  would  reap  the  benefit 
of  his  proceedings.  He  referred  to  the  case  of  Stanton  v.  HatfieU  (1  Keen,  358),  where 
[557]  under  similar  circumstances,  the  costs  of  the  Plaintiff  were  directed  to  be  taxed 
as  between  solicitor  and  client,  and  also  as  between  party  and  party,  and  the  differ- 
ence was  to  be  ascertained — the  costs  of  the  Plaintiff  as  between  party  and  party  to 
be  paid  out  of  the  general  fund.  Out  of  the  remaining  fund  the  Master  was  directed 
to  set  apart  a  sum  equal  to  the  amount  of  the  debts,  to  be  called  the  creditors'  fund, 
and  the  difference  between  the  Plaintiffs  costs  as  between  solicitor  and  client  and 
party  and  party  were  deducted  out  of  that  fund,  and  the  remainder  of  the  fund  was 
directed  to  be  apportioned  among  the  creditors,  including  the  Plaintiff,  in  proportion 
to  the  amount  of  their  respective  debts. 

The  Lord  Chancellor  said  he  thought  the  application  very  reasonable,  and 
directed  the  order  to  be  drawn  up  in  conformity  with  that  pronounced  in  the  case  of 
Stanton  v.  Hatfield  (1  Keen,  358). 


[558]     Bold  v.  Hutchinson.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nov.  2,  3,  7,  1855. 

[S.  C.  20  Beav.  250  ;  25  L.  J.  Ch.  598  ;  2  Jur.  (N.  S.)  97  ;  4  W.  K.  3.] 

Upon  a  treaty  of  marriage,  the  father  of  the  intended  wife  said  to  the  Plaintiff,  the 
intended  husband,  "I  pledge  you  my  word,  that  after  the  death  of  my  wife  and 
myself,  my  daughter  will  have  £10,000  at  the  very  least."  Heads  of  articles, 
which  were  subsequently  drawn  up  under  the  sanction  of  and  approved  by  the 
father,  and  intended  as  instructions  for  a  settlement,  contained  the  following 
pas.sage:— "A  covenant  is  to  be  drawn  up  by  which  Sir  W.  H.  (the  father) 
guarantees  that  his  daughter  shall  at  the  decease  of  both  parents  have  a  property 
of  not  less  than  £10,000."  In  the  settlement  which  was  afterwards  executed 
before  the  marriage  there  was  a  recital  to  that  effect,  but  there  was  no  express 
covenant  by  the  father  to  make  good  that  sum.  On  a  bill  filed  by  the  husband 
who  had  survived  his  wife,  against  the  executor  of  the  father  :  Held,  that  although 
the  settlement,  if  it  stood  alone,  could  not  have  been  rectified,  yet  that  having 
regard  to  the  articles  and  representation  made  by  the  father,  there  was  sufficient 
evidence  of  mistake  to  authorize  the  Court  to  make  the  settlement  conformable 
to  the  articles,  and  that  the  estate  of  the  father  was  bound  to  make  up  the  portion 
of  his  daughter  to  the  stipulated  sum. 
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Held,  also,  that  the  representation  of  the  father,  though  not  afterwards  fulfilled,  yet 
being  of  intention  merely  and  not  of  fact,  did  not  amount  to  such  a  misrepresenta- 
tion as  would  entitle  the  husband  to  relief  in  equity  on  the  ground  of  fraud. 

This  was  an  appeal  by  the  Defendants  W.  N.  Hutchinson,  F.  J.  T.  Hutchinson  and 
H.  M.  Gordon,  who  were  three  of  the  children  (W.  N.  Hutchinson,  being  also  the 
executor)  of  the  late  Sir  W.  Hutchinson,  from  the  decree  of  the  Master  of  the  Kolls. 
The  l)ill  in  this  suit  was  filed  by  the  Kev.  Hugh  Bold,  and  stated  tiiat  by  the  marriage 
settlement  of  the  late  Sir  W.  Hutchinson  trusts  were  declared  of  certain  funds  for 
the  benefit  of  Sir  W.  and  Lady  Hutchinson  for  their  lives,  and  after  the  death  of 
the  survivor  for  the  children  of  the  marriage,  in  such  shares  and  proportions  as  they 
or  the  survivor  should  apjjoint.  The  bill  then  stated  that  in  the  month  of  December 
1839,  a  treaty  of  marriage,  which  afterwards  was  duly  solemnized,  was  negotiated 
between  the  Plaintiff"  and  Sir  W.  Hutchinson,  on  behalf  of  himself  and  his  daughter 
Theodosia  Frances,  and  that  at  an  interview  which  took  place  on  the  16th  December 
1839,  between  the  Plaintitl'  and  Sir  W.  Hutchinson,  in  the  course  of  such  treaty  it 
was  represented  and  stated  to  the  Plaintiff  by  Sir  W.  Hutchinson,  that  his  daughter 
Theodosia  Frances  would,  at  the  death  of  [559]  the  survivor  of  Sir  W.  and  his  wife, 
be  entitled  to  a  fortune  of  £10,000  at  least,  and  that  Sir  W.  then  said,  "  I  pledge 
you  my  word,  as  an  officer  and  a  gentleman,  that  at  my  death  and  Lady  Hutchin- 
son's, my  daughter  will  have  £10,000  at  the  very  least.  I  have  made  no  elder  son, 
and  my  children  will  all  share  equally." 

The  Plaintiff  made  a  memorandum  of  this  conver.sation  immediately  after  the 
interview,  and  the  bill  stated  that  in  accordance  with  that  representation,  and  in 
pursuance  of  such  agreement,  and  for  the  purpose  of  having  the  same  carried  into 
effect.  Sir  W.  Hutchinson  caused  a  paper  writing,  which  was  headed  "  Heads  of 
Marriage  Articles,"  to  be  drawn  up  as  instructions  for  the  preparation  of  a  settlement 
to  be  executed  on  the  marriage  of  the  Plaintiff'  with  Theodosia  Frances  Hutchinson, 
and  which  heads  of  marriage  articles  wei'e  assented  to  by  the  Plaintiff,  and  were  as 
follows : — 

"  Heads  of  Marriage  Articles  between  the  Rev.  Hugh  Bold  of and  Theodosia 

Frances  Hutchinson. 

"The  trustees  are  William  Nelson  Hutchinson,  Major,  20th  regiment,  and . 

The  Rev.  Hugh  Bold  settles  a  jointure  of  £500  per  annum  (to  commence  at  his  death) 
upon  Miss  Hutchinson  during  her  natural  life.  During  his  lifetime  the  wife  to  have 
an  allowance  to  provide  clothes,  &c.,  of  £60  per  annum.  The  jointure  to  be  secured 
on  the  estate  and  placed  in  the  charge  of  the  trustees. 

"  A  covenant  is  to  be  drawn  up  by  which  Lieutenant-General  Sir  W.  Hutchinson 
guarantees  that  his  daughter  T.  F.  Hutchinson  shall  have  at  the  decease  of  both 
parents  a  property  of  not  less  than  £10,000  sterling  (ten  [560]  thousand)  (of  course 
this  includes  what  she  will  have  through  Lady  Hutchinson)  :  this  property  to  be 
settled  on  her  and  her  children,  to  be  equalU'  divided  among  them  after  the  decease 
of  both  parents  and  after  the  boys  have  attained  the  age  of  twenty-one,  the  girls  the 
same  or  marriage." 

"  There  being  no  children  Miss  H.  is  to  have  the  power  of  making  a  will,  leaving 
the  property  to  which  she  may  become  entitled  as  aforesaid  or  otherwise  as  she  may 
please.  Should  she  die  intestate  and  have  no  children  then  her  property  (after  Mr. 
Bold's  decease)  to  go  to  and  be  distributed  among  her  own  next  of  kin.  If  there 
are  no  children  and  Mr.  Bold  survives  Miss  Hutchinson,  he  is  to  have  a  life  interest 
in  all  the  property  in  any  way  possessed  by  Miss  Hutchinson,  and  the  effect  or 
purport  of  Miss  Hutchinson's  deed  or  will  is  not  to  take  place  until  the  decease  of 
Mr.  Bold." 

"  In  the  event  of  there  being  no  children,  and  after  the  death  of  both  Mr.  Bold 
and  Miss  Hutchinson,  Mr.  Bold's  separate  property  to  go  as  he  directs  in  the  same 
way  as  Miss  Hutchinson  has  a  power  over  her  own  property.  The  trustees  to  be 
duly  appointed  and  empowered  to  act.  The  property  that  Miss  Hutchinson  will 
receive  at  the  decease  of  the  survivor  of  her  parents  to  be  settled  and  possessed  by 
the  trustees  in  the  usual  manner  for  the  use  and  benefit  of  the  married  parties.  The 
deed  must  contain  the  usual  covenant  to  alter  or  vary  the  funds,  property,  &c.,  as 
the  trustees  may  think  proper  upon  the  request  of  the  married  couple,  so  as  to  at  any 
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time  improve  the  property,  and  Mr.  Bold  and  wife  are  to  have  the  power  to  authorize 
the  trustees  thus  to  act.  "  Power  of  appointing  other  trustees  in  case  of  death,  &c., 
iVc.  Mr.  Bold  covenants  that  as  regards  all  property  whatever  that  Miss  Hutchinson 
may  become  entitled  to  [561]  at  the  death  of  her  parents  or  otherwise  to  convey  and 
settle  the  same  agreeably  to  the  trusts  of  the  present  deed  of  settlement." 

The  above  heads  of  articles  were  sent  by  Sir  W.  Hutchinson  to  Mr.  Allen,  his 
confidential  solicitor,  with  whom  the  Plaintift'  afterwards  discussed  in  detail  the 
provisions  to  be  inserted  in  the  settlement,  the  draft  of  which  was  accordingly 
prepared  by  Mr.  Allen,  as  the  solicitor  for  all  parties.  The  settlement,  which  was 
in  ettoct  identical  with  the  draft,  was  executed  on  the  2.5th  February  1840.  It 
contained  a  recital  that  Theodosia  Frances  Bold  would,  upon  the  death  of  the 
survivor  of  Sir  W.  Hutchinson  and  his  wife,  become  entitled  to  a  fortune,  consisting 
of  stock  in  the  public  funds,  monies  and  other  personal  property  to  the  amount  or 
value  of  £10,000  and  upwards,  Init  it  did  not  contain  any  express  covenant  on  the 
part  of  Sir  W.  Hutchinson  as  was  stipulated  for  l)y  the  marriage  articles. 

The  marriage  was  solemnized  on  the  27th  February  1840,  and  Theodosia  Frances 
Hold  died  on  the  29th  August  1842.  Sir  W.  Hutchinson  died  in  August  184.5,  and 
by  his  will,  after  giving  certain  legacies,  bequeathed  his  residuary  property  among 
his  three  children,  who  were  the  Defendants.     Lady  Hutchinson  died  in  June  1852. 

The  bill  prayed  a  declaration  that  the  estate  of  the  late  Sir  W.  Hutchinson  was 
liable  to  make  up  and  pay  such  a  principal  sum  of  money  as,  together  with  the  sum 
of  £.5184,  14s.  (being  one-fifth  of  the  property  comprised  in  the  settlement  of  1801, 
and  the  amount  of  the  fortune  of  Theodosia  Frances  Bold  deceased),  would  amount 
to  the  sum  of  £10,000,  and  that  W.  N.  Hutchinson,  as  the  executor  of  the  said  Sir  W. 
Hutchinson,  might  pay  that  amount,  or  that  he  and  his  brother  and  sister  might  be 
[562]  decreed  to  repay  all  such  sums  as  the}'  had  received  on  account  of  the  estate 
of  Sir  W.  Hutchinson.  The  bill  also  prayed  that  if  necessary  the  settlement  made 
upon  the  marriage  of  the  Plaintiff'  with  Theodosia  Frances  Hutchinson  might  be 
rectified,  and  that  all  such  covenants  and  clauses  might  be  inserted  therein  as  might 
be  necessary  to  make  the  settlement  conformable  to  the  agreement  and  arrangement 
evidenced  by  the  articles. 

It  was  in  evidence  that  after  the  engrossment  of  the  settlement  a  material 
alteration  was  inserted  at  the  instance  of  the  Plaintiff,  whereby  he  was  at  liberty 
to  postpone  the  jointure  of  £500  a  year  to  a  charge  of  £16,000,  which  sum  he  was 
then  about  to  borrow  from  the  Equitable  Assurance  Company. 

The  Master  of  the  Rolls  having  held  that  the  Plaintiff  was  entitled  to  the  relief 
prayed  by  the  bill,  the  Defendants  now  appealed  to  the  Lord  Chancellor. 

Mr.  Roundell  Palmer  and  Mr.  Selwyti,  for  the  Plaintiff  in  support  of  the  decree 
of  the  Master  of  the  Rolls,  relied  upon  the  authority  of  De  Biel  v.  Thomson  (3  Beav. 
469  ;  S.  C.  sub  nomine,  Bainmersleif  v.  De  Biel,  12  CI.  &  Fin.  45),  and  submitted 
that  the  recital  in  the  settlement  to  the  effect  that  Theodosia  Frances  Hutchin.son 
would  be  entitled  after  the  death  of  her  parents  to  £10,000  was  conclusive  to  bind 
the  estate  of  Sir  W.  Hutchinson,  and  contended  that  if  that  was  not  the  effect  of 
Sir  W.  Hutchinson's  covenant  it  was  nugatory  altogether. 

Mr.  Rolt  and  Mr.  Toller,  for  the  Defendants,  the  Appellants.  We  submit,  first, 
that  there  is  no  foundation  for  the  relief  which  has  been  granted,  inasmuch  as  there 
has  not  [563]  been  any  representation  within  the  equitable  meaning  of  the  term  ; 
nor,  secondly,  was  there  a.ny  contract ;  nor,  thirdlj^  is  there  any  ecjuitable  ground 
for  the  rectification  of  the  settlement.  We  do  not  at  all  question  the  principle  so 
clearly  enunciated  by  Lord  Eldon  in  the  case  of  Evans  v.  BichieU  (6  Ves.  174.  See 
p.  183),  where  he  says,  "It  is  a  very  old  head  of  equity  that  if  a  representation  is 
made  to  another  person  going  to  deal  in  a  matter  of  interest  upon  the  faith  of  that 
representation,  the  former  shall  make  that  representation  good,  if  he  knows  it  to  be 
false  ; "  but  before  the  Court  would  give  any  relief  on  this  head,  it  requires  either 
that  there  .should  be  such  a  misrepresentation  of  a  fact  material  in  influencing  the 
conduct  of  the  person  to  whom  it  is  made,  or  that  there  shall  be  a  represeTitation  on 
the  faith  of  which  another  has  altered  his  position,  and  in  such  cases  the  Court  acts 
merely  on  the  principle  of  preventing  fraud,  Moneti  v.  Jordan  (2  De  G.  Mac.  &  G. 
318):  moreover  the  alleged  representation  in  the  bill,  in  order  to  be  founded  upon, 
must  be  with  reference  to  the  existing  state  of  Sir  "\V.  Hutchin.son's  family  at  his 
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death  :  a  nicie  lepresentation  of  something  which  a  man  intends  to  do  is  not  legally 
binding.  Hero,  then,  there  being  no  representation  on  which  relief  could  be  founded 
on  the  doctrine  already  referred  to,  there  is  no  proof  of  any  rci)resentation  amounting 
to  a  contract,  and  the  Plaintiff  clearly  is  not  entitled  to  any  relief  on  that  head.  The 
only  remaining  ground  upon  which  the  decree  can  lie  su.stained  i.s,  that  the  Plaintitf 
has  established  a  case  for  reforming  the  settlement,  Imt  he  has  beyond  all  doubt 
failed  to  bring  this  case  within  any  of  the  principles  on  which  such  relief  has  been 
granted.  In  the  present  case  the  instructions  which  are  relied  u])on  were  depaited 
from  in  the  settlement  in  several  particulars,  and  the  instructions  and  settlement 
[564]  being  both  ante-nuptial,  the  presumption  is  that  the  departure  was  advisedly 
nuule,  and  this  Court  will  not  under  such  circumstances  reform  the  settlement ; 
Liiileis  v.  Juste  1/ H  Ves.  501);  Purfi/n  v.  Bolinlx  (Amb.  .315):  the  only  exception  to 
this  rule  being  when  the  settlement  itself  professes  to  be  in  pursuance  of  the  articles 
and  is  not.  The  Marquess  of  Breailalhane  v.  The  Mar<[uess  of  Vhamlos  (2  Myl.  it  Cr. 
711).  If  the  settlement  is  not  to  be  reformed  by  reference  to  the  instructions,  then 
there  is  no  other  representation  in  writing  within  the  Statute  of  Frauds  on  which  a 
rectification  can  be  made,  and  the  Defendant  has  pleaded  that  statute.  It  is  .said, 
however,  that  the  covenant  of  Sir  W.  Hutchinson  would  be  nugatory  unless  to  fulfil 
the  recital,  but  it  is  well  settled  that  the  operative  part  of  the  deed  cannot  be  con- 
trolled bv  the  recital. 

Mr.  I{.  Palmer,  in  reply. 

The  Lord  Chancellor,  at  the  conclusion  of  the  argument,  said  : — I  shall  not 
quite  finally  dispose  of  this  case  without  looking  into  the  evidence.  I  have  no  doulit 
with  respect  to  certain  questions  which  have  been  raised  during  the  argument. 
There  does  not  appear  to  me  anything  like  misrepresentation,  on  the  part  of  Sir 
W.  Hutchinson,  either  of  the  facts,  or  of  his  future  intentions  with  respect  to  the 
provision  for  his  daughter.  I  may  observe  that  I  cannot  assent  to  the  position 
attributed  to  the  Master  of  the  Rolls,  to  the  efi'ect,  that  if  the  question  depended 
only  upon  the  deed,  the  Plaintiff  would  be  entitled  to  relief.  It  is  true  that  thei'e  is 
a  recital  in  the  deed  to  the  effect  that  the  intended  wife  would  be  entitled  to  a 
fortune  of  £10,000  ;  and  it  is  probable  that  Sir  W.  Hut-[565]-chin.soti  may  have 
told  the  Plaintiff  that  his  daughter  would  be  so  entitled,  but  I  think  there  is  nothing 
on  the  face  of  the  deed  alone  which  amounted  to  a  representation  or  promise  Ijy  Sir 
W.  Hutchinson.  The  question,  as  it  appears  to  me,  resolves  itself  into  this,  whether 
the  deetl  agrees  with  the  articles  ;  and,  assuming  that  the  deed  has  not  purposely 
departed  from  the  articles,  what  is  the  proper  construction  of  the  deed  and  the 
articles  taken  together?  It  was  said  that  what  took  place  previously  to  the  marriage 
was  equivalent  to  a  contract,  that  the  fortune  of  the  lady  amounted  to  .£10,000. 
What  passed  by  word  of  mouth,  namely,  the  expression,  "  I  pledge  you  my  word, 
as  an  officer  and  a  gentleman,  that,  at  my  death  and  Lady  Hutchinson's,  my 
daughter  will  have  £10,000  at  the  very  least,"  might,  by  possibility,  have  admitted 
of  the  interpretation  that  she  would  be  entitled  to  £10,000.  But  it  is  a  far-fetched 
construction  to  say  that  it  was  a  representation  that  her  fortune  actually  and  at 
the  time  consisted  of  that  sum.  I  think  it  only  shews  that  when  the  conver.sation 
took  place,  both  parties  understood  that  the  daughter  was  to  have  £10,000  at  the 
death  of  the  survivor  of  her  parents,  because  Sir  W.  Hutchinson  adds,  "  I  do  not 
mean  to  make  an  elder  son."  I  am  of  opinion,  however,  that  nothing  which  was 
said  amounted  to  a  misrepresentation  within  the  meaning  of  the  term  in  this  Court, 
even  although  afterwards  he  did  not  make  good  that  sum.  The  misrepresentation, 
to  come  within  the  doctine,  must  be  a  misrepresentation  at  the  time  it  was  made. 
If  it  is  made  with  the  view  of  inducing  a  person  to  act,  and  such  person  has  acted 
upon  the  faith  of  the  representation,  then  the  person  making  the  representation 
would  in  equity  be  bound  to  fulfil  it.  If,  however,  a  person  merely  says,  "  I  will 
leave  my  daughter  £10,000"  it  will  not  amount  to  misrepresentation,  if  he  does  not 
leave  her  that  sum,  though  it  might  amount  to  a  contract  to  do  so.  Here  it  [566]  is 
clear  that  there  was  at  one  time  a  representation  by  Sir  W.  Hutchinson,  that  he 
should  guarantee  a  certain  sum.  That  was  afterwards  introduced  into  a  written 
instrument,  and  the  Statute  of  Frauds  does  not  apply,  for  that  written  paper  was 
shewn  to  Sir  W.  Hutchinson,  and  he  adopted  it,  and  that  I  think  amounts  to  a 
sufficient  recognition  of  it,  as  an  agreement  that  he  would  make  up  his  daughter's 
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fortune  to  £10,000.     It  was  also  said  that  the  Plaintiff  was  the  only  person  who 
comnuiiiicated  with  the  solicitor ;  under  all  the  circumstances  of  the  case,  that  was 

vorv  natural.  .  ,      ,  •  ,  ,     .  ■  ,. 

"The  settlement  was  prepared  not  in  conformity  with  the  articles,  and  the  point 
on  which  I  entertain  some  doubts  is,  how  far  it  is  the  practice  of  this  Court  to  reform 
settlements  which  have,  as  in  the  present  case,  been  executed  before  marriage. 
Unless  my  recollection  fails,  the  doctrine  of  this  Court,  as  to  be  collected  from  the 
older  cases,  was,  that  when  the  articles  and  settlement  were  both  before  marriage, 
this  Court'  would  not  interfere,  unless  the  settlement  was  expressed  to  be  made  in 
pursuance  of  the  articles,  for  without  such  a  recital,  the  Court  supposed  that  the 
parties  had  altered  their  intention,  as  regarded  the  nature  and  terms  of  the  contract. 
I  rather  think  that  that  is  not  the  doctrine  now  ;  but  there  is  nothing  on  the  face 
of  this  settlement  which  professes  to  lie  in  pursuance  of  previous  articles  ;  and  the 
(luestions  which  I  shall  reserve  for  consideration  are,  first,  whether  the  later 
authorities  do  not  dispense  with  the  necessity  of  a  reference  to  previous  articles  in 
the  settlement;  and,  secondly,  whether,  upon  the  evidence,  I  am  satisfied  that  such 
a  connection  has  been  established,  as  to  make  it  a  right  exercise  of  discretion  to 
rectify  this  settlement.  The  case  of  Be  Biel  v.  Thomson  (3  Beav.  469  ;  S.  C.  sub 
nomine,  Hammerslei/  v.  De  Biel,  12  CI.  &  Fin.  45)  was  that  of  a  post-nuptial  set-[567]- 
tlement,  and  did  not  deal  with  the  question  which  has  ari.sen  here.  I  may  also 
observe,  that  the  settlement  in  this  case  has  been  impressed  with  a  stamp  equivalent 
to  £10,000. 

Nov.  7.  The  Lord  Chancellor.  I  have  now  looked  into  the  authorities,  and  the 
distinction  to  which  I  referred  will  be  found  in  the  case  of  Legri  v.  Goldwire  at  the  end 
of  the  case  of  Glcnorchij  v.  BomUe  (Ca.  Temp.  Talbot,  p.  20),  where  Lord  Talbot  says, 
"  Where  articles  are  entered  into  before  marriage  and  settlement  made  after  marriage 
different  from  those  articles  (as  if  by  articles  the  estate  was  to  be  in  strict  settlement, 
and  by  the  settlement  the  husband  is  made  tenant  in  tail,  whereby  he  hath  it  in  his 
power  to  bar  the  issue),  this  Court  will  set  up  the  articles  against  the  settlement.  But 
where  both  articles  and  settlement  are  previous  to  the  marriage,  at  a  time  when  all 
parties  are  at  liberty,the  settlement  differing  from  the  articles  will  be  taken  as  a  new 
agreement  between  them  and  shall  controul  the  articles.  And  although  in  the  case  of 
West  and  Erisey,  Michaelmas,  1726,  in  the  Court  of  Exchequer,  and  afterwards  in  the 
House  of  Lords  in  1727,  the  articles  were  made  to  controul  the  settlement  made  before 
marriage,  yet  that  resolution  no  way  contradicts  the  general  rule  ;  for  in  that  case 
the  settlement  was  expressly  mentioned  to  be  made  in  pursuance  and  performance  of 
the  said  marriage  articles,  whereby  the  intent  appeared  to  be  still  the  same  as  it  was 
at  the  making  of  the  articles."  That  was  what  I  had  in  my  mind,  but  I  also  stated 
my  impression  that  the  later  [568]  authorities  had  departed  from  the  principles  to  be 
found  in  the  older  cases.  The  doctrine  now  is,  that  when  a  settlement  purports  to 
be  in  pursuance  of  articles  entered  into  before  marriage  and  there  is  any  variance, 
there  no  evidence  is  necessary  in  order  to  have  the  settlement  corrected  ;  and  although 
the  settlement  contains  no  reference  to  the  articles,  yet  if  it  can  be  shewn  that  the  settle- 
ment was  intended  to  be  in  conformity  with  the  articles,  yet  if  there  is  clear  and 
satisfactory  evidence  shewing  that  the  discrepancy  had  arisen  from  a  mistake,  the 
Court  will  reform  the  .settlement  and  make  it  conformable  to  the  real  intention  of  the 
parties.  This  was  done  in  the  case  of  Bogers  v.  Earl  (1  Dick.  294),  where  parol 
evidence  was  admitted  to  prove  a  mistake  of  a  solicitor  in  taking  instructions  for  a 
settlement ;  all  the  facts  however  do  not  appear  in  that  report,"but  they  are  fully 
detailed  by  Lord  St.  Leonards,  in  the  first  volume  of  his  Vendors  and  Purchasers, 
page  264.  A  similar  equity  was  administered  in  the  case  of  Youncj  v.  Young,  the  facts 
of  which  are  stated  by  Sir  Thomas  Clarke,  in  his  judgment  in  the  case  of  Bogers  v. 
Earl  (1  Dick.  294),  and  are  these,  "The  Plaintiff  married  Lucy,  a  Defendant  and  an 
infant;  the  husband  stated  or  drew  by  way  of  instructions  to  his  attorney  what  the 
wife's  fortune  then  was,  and  agreed  to  add  as  much,  to  be  settled  in  strict  settlement, 
and  likewise  stated  that  the  intended  wife  had  a  prospect  of  an  additional  fortune  to 
which  he  agreed,  provided  it  did  not  exceed  £1000,  to  add  a  like  sum  to  be  likewise 
settled  strictly,  and  he  to  have  the  excess.  The  settlement  was  prepared  according 
to  the  instructions,  but  the  solicitor  having  in  the  margin  of  the  draft  added  double 
the  sum,  the  settlement  was  prepared  and  executed  according   to   that   mistake. 
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Parol  evidence  was  admiterl  to  prove  the  mistake,  that  is,  the  settlement  was  first 
shewn  to  differ  [569]  from  the  written  instructions,  and  parol  evidence  of  the  counsel 
and  attorne}'  was  then  received  to  prove  the  mistake.' 

In  these  and  other  cases  referred  to  l>y  Lord  St.  Leonards,  the  settlements  were 
rectified  and  the  later  authorities  have  put  the  matter  upon  the  true  footing,  i.e., 
that  if  it  is  perfectly  palpable  that  there  has  been  a  mistake  on  which  the  settlement 
has  been  made,  the  Court  will  admit  evidence  to  correct  it.  The  question  before  me 
is,  whether  I  am  satisfied  that  the  settlement  here  has  been  made  in  error.  I  think 
in  this  case  it  is  put  beyond  all  doubt.  The  agreement  was  written  out  by  the  son, 
in  the  shape  of  articles  which  were  shewn  to  Sir  W.  Hutchinson,  his  father,  and 
approved  by  him.  It  was  argued,  that  they  were  only  Mr.  Bold's  instructions,  hut 
there  was  no  attempt  on  the  part  of  Sir  W.  Hutchinson  to  alter  them  after  thev  were 
sulimitted  to  him. 

On  the  whole,  I  am  clearly  of  opinion  that  the  settlement  was  framed  in  error.  I 
do  not,  however,  think  that  this  is  a  legitimate  deduction  from  the  settlement  itself ; 
and  if  the  Master  of  the  Rolls  was  of  that  opinion,  I  disagree  with  hiiii,  but  I  am  not 
satisfied  that  such  was  his  opinion.  At  all  events,  I  may  say  I  entirely  concur  with 
him  in  thinking  that  the  Plaintiff  is  entitled  to  the  relief  which  he  seeks,  and  there- 
fore this  appeal  must  be  dismissed  with  costs. 

[570]     Hunt  v.  Dorsett.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nov.  7,  8,  1855. 

[S.  C.  3  W.  R.  531  ;  1  Jur.  (N.  S.)  1053.] 

A  testator  gave  his  real  and  personal  estate  to  trustees  on  trust,  to  sell  and  convert 
the  same  and  pay  the  interest  and  annual  produce  to  his  ten  nephews  and  nieces 
nominatiin  for  their  respective  lives,  and  after  their  respective  deceases  the  share  of 
such  nephew  or  niece  so  dying  "  to  be  held  in  trust  for  all  and  every  the  children 
or  child  of  my  said  nephews  and  nieces,  who  being  a  son  or  sons  should  attain  the 
age  of  twenty-one  years,  or  being  a  daughter  or  daughters  should  attain  that  age 
or  marry,  to  be  divided  between  and  amongst  such  last  children,  if  more  than  one, 
in  equal  shares  and  proportions  ;  and  if  anyone  or  more  of  them  my  said  nephews 
and  nieces  shall  not  have  any  child,  who  being  a  son  shall  attain  twenty-one,  or 
being  a  daughter  shall  attain  that  age  or  marry  under  it,  then  and  in  each  or  any 
such  case  as  well  the  original  share  or  shares  of,  as  also  the  share  or  shares 
surviving  or  accruing  to  each  or  any  such  last-mentioned  nephew  or  niece  and  his 
or  her  child  or  children,  or  to  such  child  or  children  only  in  possession  or 
expectancy,  &c.,  shall  go  and  accrue  to  and  vest  in  the  survivors  or  survivor  or 
others  or  other  of  them  my  said  nephews  and  nieces  and  their  respective  children, 
at  and  in  such  and  the  same  times,  shares  and  proportions  and  manner  as  are 
hereinbefore  expressed  of  and  concerning  their  respective  original  shares,"  itc. 
One  of  the  nephews  having  died,  leaving  an  only  child,  an  infant :  Held,  that  such 
only  child  exclusively  became  presumptively  entitled  to  his  father's  share,  subject  to 
its  going  over  as  provided  by  the  will  in  the  event  of  his  dying  under  twentj'-one 
without  children. 

This  was  an  appeal  against  part  of  an  order  made  on  the  8th  May  1855,  on  a 
motion  for  a  decree  by  the  Vice-Chancellor  Stuart  upon  the  construction  of  the  will 
of  James  Smith.  By  that  will  the  testator  gave  all  his  real  and  personal  estate  to 
trustees  upon  trust  that  they,  at  the  expiration  of  twenty -one  years  after  the  decease 
of  the  survivor  of  his  ten  nephews  and  nieces,  should  sell  his  real  estate  and  stand 
possessed  of  the  proceeds,  and  of  his  personal  estate  upon  trust  infer  alia,  to  pay  the 
rents,  interest  and  annual  produce  to  his  ten  nephews  and  nieces,  nominatim,  who 
should  be  living  at  the  time  of  his  decease,  in  equal  shares  and  proportions,  such 
several  shares  to  be  paid  during  their  lives ;  and  the  testator  declared,  that  as 
to  the  shares  of  the  rents,  interests  and  annual  produce  to  be  taken  by  said  nephews, 
the  same  to  be  paid  to  them  respectively  during  their  respective  lives,  or  until  they 
or  any  of  them  should  at  any  time  or  times  after  his  the  said  testator's  decease 
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become  and  be  declarod  bankrupts  or  bankrupt,  [571]  or  any  execution  should  issue 
aaainst  them  or  any  of  them,  their  or  any  of  their  lands  or  tenements,  goods  or 
chattels,  or  any  part  thereof,  or  they  or  any  of  them  should  take  the  beneiit  of  any 
Act  of  Parliament  maile  or  to  be  made  for  the  discharge  or  relief  of  insolvent  debtors, 
or  enter  into  any  general  composition  with  his  or  their  respective  creditors,  or  any 
bodv  or  class  of  "them,  for  payment  of  a  part  only  of  their  or  his  respective  debts  in 
satisfaction  of  the  whole,  or  make  any  assignment  or  disposition  of  his  or  their  estate 
and  eftects,  or  the  greater  part  thereof,  for  the  benefit  of  his  or  their  respective 
creditors,  or  in  any  manner  become  insolvent ;  and  on  the  happening  of  any  such 
l)ankruptcy  or  insolvency,  or  on  any  such  composition  with  creditors  being  made  as 
aforesaid,  then  and  immediately  thereafter,  and  likewise  from  and  after  the  respective 
deceases  of  each  of  them  his  nephews  and  nieces,  the  several  children  of  his  said  sister 
Sarah  Dorsett,  the  testator's  will  was,  that  the  part  or  share  which  the  nephew  or 
niece  so  becoming  bankrupt  or  insolvent,  compounding  with  creditors  or  dying 
respectively  as  aforesaid,  should  have  been  entitled  in  his  or  her  lifetime,  of  or  in  the 
rents,  interest  and  other  annual  produce  of  his  the  said  testator's  said  real  estate 
until  sold  and  converted,  and  the  monies  to  arise  therefrom  or  the  residue  thereof  as 
the  case  might  be,  and  also  a  like  part  or  share  of  or  in  the  capital  or  principal  monies 
to  arise  from  the  sale  or  conversion  of  his  said  real  and  personal  estate  when  effected, 
and  the  stocks,  funds  or  securities  in  or  upon  which  such  monies  might  be  invested, 
should  go  and  be  held  in  trust  for  all  and  every  the  children  or  child  of  his  said 
nephews  and  nieces,  who  being  a  son  or  sons  should  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  should  attain  that  age  or  marry  under  it,  to 
"be  divided  lietween  and  amongst  such  last  children,  if  more  than  one,  in  equal  [572] 
shares  and  proportions,  and  their  respective  executors,  administrators  or  assigns  ;  and 
if  there  should  be  but  one  such  child  then  the  whole  of  each  such  share  as  aforesaid 
to  be  in  trust  for  such  one  child,  his  or  her  executors,  administrators  or  assigns. 
And  the  will  also  contained  a  proviso,  that  if  any  one  or  more  of  them  his  said 
nephews  and  nieces,  the  several  children  of  his  said  sister,  Sarah  Dorsett,  should  not 
have  any  child,  who  being  a  son  should  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  should  attain  that  age  or  marry  under  it,  then  and  in  each  or  any  such 
case  as  well  the  original  .share  or  shares  of,  as  also  the  share  or  shares  surviving 
or  accruing  to  each  or  any  such  last-mentioned  nephew  or  niece  and  his  or  her  child 
or  children,  or  to  such  child  or  children  only  in  possession  or  expectancy  respectively 
as  aforesaid,  of  or  in  the  monies  to  arise  by  the  sale  and  conversion  of  his  the  said 
testator's  said  real  and  personal  estates,  and  the  rents,  interest  and  other  annual 
produce  thereof,  should  go  and  accrue  to  and  vest  in  the  survivors  or  survivor  or 
others  or  other  of  them  his  .said  nephews  and  nieces  and  their  respective  children  (if 
any),  or  to  or  in  such  children  only  as  the  event  might  be,  at  and  in  such  and  the 
same  times,  shares,  proportions  and  manner  as  were  thereinbefore  expressed  of 
and  concerning  their  respective  original  shares  or  interests  of  or  in  the  monies  to 
arise  from  the  sale  and  conversion  of  his  said  real  and  personal  estates,  and  the  rents, 
issues  and  other  annual  produce  thereof,  under  the  several  trusts  thereinbefore  declared 
thereof,  or  as  near  thereto  as  circumstances  would  permit. 

The  testator  died  on  the  24th  February  1829,  leaving  his  ten  nephews  and  nieces 
surviving  him  ;  three  of  these  died  soon  after  without  issue,  four  had  married  and 
had  children,  and  three  remained  unmarried.  John  Smith  Dorsett,  one  of  the 
nephews,  died  on  the  11th  August  [573]  1840,  leaving  J.  Aldridge  Dorsett,  his  only 
child,  him  surviving.  Another  of  the  testator's  sons,  William  Smith  Dorsett,  became 
bankrupt  and  had  a  family. 

The  bill  was  filed  by  the  trustees  for  the  declaration  of  the  Court  as  to  the  rights 
of  the  parties,  first,  as  to  the  share,  the  income  of  which  was  paid  to  John  Smith 
Dorsett  during  his  life,  whether  on  his  decease  his  only  child,  J.  Aldridge  Dorsett, 
alone  became  presumptively  entitled  thereto,  so  that  the  same  would  vest  in  him 
alone  on  attaining  his  age  of  twenty-one  years,  or  whether  all  the  children  of  the 
other  nephews  and  nieces  of  the  testator  became  presumptively  or  otherwise  entitled 
thereto  along  with  J.  Aldridge  Dorsett ;  and,  secondly,  as  to  the  share,  the  income  of 
which  was  payable  to  William  Smith  Dorsett  before  the  determination  of  his  life- 
estate  therein,  whether  on  the  determination  of  his  life-estate  therein  his  six  children 
alone  became  presumptively  entitled  thereto,  so  that  the  same  would  vest  in  them 
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alone  on  attaining  their  ages  of  twenty-one  years,  or  whether  all  the  children  of  the 
other  nephews  and  nieces  became  presnmptively  or  otherwise  entitled  thereto  along 
with  his  six  children. 

The  Vice-Chancellor  declared  that  the  share  of  John  Smith  Dorsett  was  to  In;  hold 
upon  his  death  in  trust  for  his  son  J.  Aldridgo  Dorsett,  and  all  or  every  the  children 
born  or  to  be  born  of  the  testator's  other  nephews  and  nieces  per  capita  and  not  per 
stirpes.  The  Vice-Chancellor  made  a  similar  declaration  with  respect  to  the  share  of 
'William  Smith  Dorsett,  the  son,  who  had  become  Ijankrupt.  From  that  decree  J. 
Aldridgo  Dorsett,  the  son  of  J.  S.  Dorsett,  the  deceased  nephew,  now  appealed  to  the 
Lord  Chancellor. 

Mr.  Wigram  and  Mr.  Nalder,  in  support  of  the  appeal.  [574]  The  Vice-Chancellor 
felt  himself  bound  to  adopt  the  literal  construction,  and  to  hold  that  all  the  children 
of  all  the  nephews  and  nieces  took  per  capita.  We  sulimit,  however,  that  the  general 
intention  will  best  be  carried  out  by  holding  that  the  children  of  a  deceased  nephew 
or  niece  were  to  take  |)pr  stirpes.  Slight  expressions  in  a  will  are  sufficient  to  induce 
the  Court  to  adopt  the  interpretation  for  which  we  conteml,  and  in  this  will  the 
words,  "respective  children,"  in  the  clause  as  to  survivorship  and  accruer,  quite 
justify  that  construction  ;  Brett  v.  Horton  (4  Beav.  239),  Haickins  v.  Ilumerton  (16  Sim. 
410),  Keii  V.  Key  (4  De  G.  Mac.  &  G.  73). 

Mr.  Elmsley  and  Mr.  Southgate,  for  some  of  the  nephews  who  supported  the 
Appellant's  view. 

Mr.  Bacon,  Mr.  Eolt,  Mr.  Amphlett  and  Mr.  Whitworth,  cmitru,  in  support  of  the 
Vice-Chancellor's  decree.  We  submit  that  the  construction  of  the  Vice-Chancellor 
gives  effect  to  the  literal  import  of  the  language  used  by  the  testator,  and  it  is  a 
firmly-established  canon  of  construction  that  words  in  a  will  are  not  to  be  altered  by 
a  conjectural  interpretation  ;  in  the  present  case  there  is  nothing  inconsistent  in  the 
whole  frame  of  this  will  with  the  probable  intention,  and  it  might  well  be  that  the 
testator  intended  to  make  all  his  nephews  and  nieces  take  equally,  while  their  families 
should  take  unequally. 

Mr.  Malins  and  Mr.  Simpson  for  the  trustees. 

Mr.  Wigram,  in  reply. 

The  Lord  Chancellor.  I  cannot  concur  with  the  Vice-Chancellor  in  the  [575] 
construction  which  he  has  put  upon  this  will.  It  is  undoubtedly  a  ditticult  task 
to  con.strue  wills  so  ambiguously  framed.  I  quite  agree  with  the  Vice-Chancellor 
in  the  general  principles  of  construction  which  he  has  enunciated,  as  to  giving  effect 
to  the  literal  import  of  the  words.  I  have  invariably  adhered  to  the  rule,  that  where 
there  is  no  ambiguity  in  the  words  themselves,  no  other  construction,  than  that  which 
the  words  import,  ought  to  be  given  ;  but  where  the  language  is  so  confused  as  to 
admit  of  more  than  one  interpretation,  I  think  it  is  not  an  improper  canon  of  con- 
struction which  leans  against  an  irrational  mode  of  enjoying  the  property  bequeathed. 
Here  nothing,  as  it  appears  to  me,  could  have  been  less  in  the  testator's  mind  than 
that  which  would  be  the  result  of  the  construction  which  the  Vice-Chancellor  has 
adopted.  It  is  true  the  words  used  are  ambiguous  and  admit  both  of  the  construction 
which,  in  all  probability,  would  give  effect  to  the  intention  of  the  testator,  and  also  of 
that  construction  which  would,  in  my  opinion,  defeat  it.  The  cjuestion  is,  what  was 
meant  by  the  phrase  "  and  from  and  after  the  respective  deceases  of  each  of  them  my 
said  nephews  and  nieces  the  part  or  share  &c.  shall  go  and  be  held  in  trust  for  all  and 
every  the  children  or  child  of  my  said  nephews  and  nieces,  &c.  to  be  divided  between 
and  among  such  last-mentioned  children  if  more  than  one  in  equal  shares  and  propor- 
tions, &c."  Does  it  mean  the  children  of  all  his  nephews  and  nieces,  or  only  of  those 
last  spoken  of?  If  it  referred  only  to  the  latter  it  would  be  confined  to  the  children 
of  those  dying  ;  and  that  seems  to  me  the  most  probable  construction,  while  the 
clause  will  then  bear  its  natural  meaning ;  but  I  do  not  confine  myself  to  the  consider- 
ation of  that  clause  alone.  My  view  is  supported  by  what  follows,  and  which  shews 
that  it  is  the  proper  construction.  The  testator  proceeds  to  say — "if  any  one  or 
more  of  my  said  nephews  and  nieces  shall  not  have  any  child,  who  being  [576]  a  son 
shall  attain  the  age  of  twenty-one  years,  or  being  a  daughter  shall  attain  that  age  or 
marr}'  under  it,  then  and  in  each  or  any  such  case,  as  well  the  original  share  or  shares 
of  as  also  the  share  or  shares  surviving  or  accruing  to  each  or  any  such  last-mentioned 
nephew  or  niece  and  his  or  her  child  or  children  only  in  possession  or  expectancj',  &c. 
C.  xxin.— 32 
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shall  go  and  accrue  to  and  vest  in  the  survivors  and  survivor  or  others  or  other  of 
them  my  said  nephews  and  nieces  and  their  respective  children:"  that  is  to  say,  if 
anv  child  now  under  twenty-one  should  die  before  attaining  that  age,  it  is  to  go  to 
the  nephews  and  nieces  and  not  the  other  children.  In  my  opinion,  therefore,  the 
decree  of  the  Vice-Chancellor  is  inaccurate  in  not  providing  for  the  contingency  of 
the  share  of  a  child  dving  under  twenty-one  going  over  in  the  way  I  have  pointed 
out  ■  and  unless  the  lani^uage  used  by  the  testator  were  such  that  it  could  not  admit 
of  any  other  construction  than  that  adopted  by  the  Vice-Chancellor,  I  should  not 
adopt  it.  In  this  case,  however,  the  testator  has  clearly  intimated,  that  the  children 
of  his  nephews  and  nieces  were  to  take  per  stirpes :  for  he  provides  that  the  share  of 
such  child  dying  under  twenty-one  shall  go  to  the  nephews  and  nieces  and  their 
children  or  the  children  only,  as  the  case  might  be,  "  at  and  in  such  manner  as  are 
hereinbefore  expressed  of  and  concerning  their  respective  original  shares,  &c.,"  thus 
manifesting  that  what  he  had  said  before,  also  carried  the  .shares  of  nephews  or  nieces 
dving,  to  their  respective  children.  I  think,  therefore,  that  on  the  death  of  John 
Smith'  Dorsett  his  share  must  be  taken  to  have  passed  to  his  son,  subject  to  its  going 
over,  as  the  will  directs,  in  the  event  of  his  dying  under  twenty-one  without  children. 
The  decree  must  therefore  be  varied. 

[5771     HiNDLE  i:  Taylor.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nov.  5,  6,  9,  1855. 

[S.  C.  1  Jur.  (N.  S.)  1029.  Distinguished,  Cooper  v.  Macdonald,  1873,  L.  R.  16  Eq. 
266.  Approved,  Trew  v.  Perpetxml  Trustee  Co.  [1895],  A.  C.  264.  See  In  re  Marquis 
of  Bristol  [1897],  1  Ch.  949.] 

A  testator  by  his  will  limited  real  estate  to  trustees  for  a  term  of  500  years,  upon 
trust  in  a  certain  event  to  raise  £20,000  and  to  stand  possessed  as  to  one-fourth 
part  thereof  "upon  such  trusts  as  are  hereinafter  declared  touching  the  sum  of 
.£20,000  three-and-a-half  per  cent,  consolidated  Bank  annuities  hereinafter  be- 
queathed in  trust  for  the  benefit  of  my  son  W.  F.  H.  his  wife  children  and  issue  as 
hereinafter  mentioned  :  "  in  a  subsequent  part  of  his  will  he  directed  other  trustees 
to  stand  possessed  of  a  sum  of  £20,000  three-and-a-half  per  cent,  consolidated  Bank 
annuities  upon  trust  to  pay  the  dividends  interest  and  annual  produce  to  his  son 
W.  F.  H.  and  his  assigns  during  his  life,  and  after  his  decease  in  trust  during  the 
widowhood  of  E.  his  wife  to  pay  her  out  of  the  interest  dividends  and  annual 
produce  the  clear  yearly  sum  of  £200,  but  if  she  should  marry  again  then  after  her 
second  marriage  to  pay  to  her  separate  use  free  from  the  debts  and  engagements  of 
any  her  future  husband  the  clear  sum  of  £100  only  during  the  then  remainder  of 
her  natural  life,  and  after  the  death  of  his  son  W.  F.  H.  subject  to  the  said 
provision  for  his  wife  upon  trusts  for  the  children  of  his  son  W.  F.  H.  Held, 
reversing  the  decision  of  the  Master  of  the  Rolls,  that  the  widow  of  the  testator's 
son  W.  F.  H.  took  only  one  annuity  of  £200. 

A  trust  created  by  reference  to  other  trusts  ought  not,  generally  speaking,  to  be  so 
read  as  to  create  a  duplication  of  charges. 

Practice  as  to  costs  of  parties  to  a  special  case  under  the  Act  13  &  14  Vict.  c.  35, 
where  the  estate  in  reference  to  which  the  question  arises  has  been  administered. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls  on  a  question  of 
construction  arising  upon  the  will  of  John  Fowden  Hindle,  and  submitted  for  the 
opinion  of  the  Court  by  a  special  case  under  the  Act  13  &  14  Vict.  c.  35. 

John  Fowden  Hindle,  by  his  will  dated  the  27th  January  1831,  gave  and  devised 
all  and  every  his  messuages  tenements  land  and  hereditaments  with  their  respective 
appurtenances  whereof  or  wherein  he  had  any  estate  of  inheritance  in  posse.ssion 
reversion  or  expectancy  (except  trust  and  mortgage  estates)  unto  George  Jacson  and 
James  Pedder  and  their  heirs  to  certain  uses,  limiting  to  his  wife  Maria  Hindle  and 
her  assigns  during  her  widowhood  an  annuity  or  yearly  rent-charge  therein  men- 
tioned and  powers  of  distress  and  entry  for  securing  the  same,  and  subject  thereto 
-  to  the  use  of  his  eldest  son  John  Fowden  Hindle  and  his  assims  for  his  life  without 
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impeachment  of  waste,  with  romainder  to  the  [578]  use  of  G.  Jacsoii  and  .).  Pcdder 
and  their  heirs  during  the  life  of  J.  F.  Hiudle  the  younger  in  trust  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  .)ohn  Chisenhall  Johnson  and 
Hamlileton  Custaiice  their  executors  administrators  and  assigns  for  the  term  of  five 
hun(h-ed  years  upon  the  trusts  thereinafter  dechired,  with  remainder  to  the  use  of  the 
first  son  of  the  body  of  J.  F.  Hiudle  the  younger  in  tail,  with  remainder  to  the  use 
of  the  second  and  other  sons  of  J.  F.  Hindle  the  younger  severally  and  successively 
ill  tail,  with  remainder  to  the  use  of  the  daugliter  and  daughters  of  J.  F.  Hindle  the 
younger  equally  lietween  them  if  more  than  one  in  tail,  with  cross-remainders  between 
them  in  tail,  with  similar  limitations  in  use  to  the  testator's  second  son  W.  F.  Hindle 
Aud  his  sons  and  daughters  in  succession,  with  divers  remainders  over,  and  an  ultimate 
remainder  to  the  testator's  own  right  heirs  for  ever. 

The  will  then  contained  the  following  declaration: — "And  as  to  for  and  con- 
•eerning  the  said  term  of  500  j'ears  hereinbefore  limited  unto  the  said  John  Chisenhall 
Johnson  and  Hambleton  Custance  their  executors  administrators  and  assigns  as  afore- 
said I  do  hereby  declare  that  the  same  is  to  them  limited  as  aforesaid  Upon  the 
trusts  and  to  and  for  the  uses  intents  and  purposes  and  subject  to  the  powers 
declarations  and  agreements  hereinafter  declared  and  expressed  of  and  concerning 
the  same  that  is  to  say  in  case  there  shall  happen  to  be  an  eldest  or  only  son  of  the 
body  of  my  said  son  John  Fowden  Hindle  and  there  shall  happen  to  be  one  or  more 
younger  child  or  children  whether  the  same  be  a  daughter  or  daughters  or  a  younger 
son  or  sons  born  in  the  lifetime  or  in  due  time  after  the  decease  of  the  said  J.  F. 
Hindle  then  upon  trust  that  they  the  said  J.  C.  Johnson  and  H.  Custance  or  the 
survivor  of  them  or  the  executors  administrators  or  assigns  of  such  survivor  shall 
and  do  either  in  the  life-[579]-time  of  the  said  J.  F.  Hindle  (if  he  shall  so  think  fit 
and  direct  the  same)  or  else  after  his  decease  by  demise  mortgage  or  sale  of  all  or  any 
part  of  the  real  estate  to  them  limited  for  the  said  term  of  500  years  as  aforesaid  or 
anjr  part  or  parts  thereof  for  all  or  any  part  of  the  same  term  or  by  or  out  of  the 
rents  issues  and  profits  thereof  or  of  any  part  thereof  or  by  all  or  any  of  the  ways 
and  means  aforesaid  or  by  such  other  waj^s  or  means  as  they  or  he  shall  think  fit 
raise  and  levy  or  borrow  and  take  up  at  interest  the  full  sum  of  £20,000  for  the 
portion  and  portions  of  such  daughter  or  daughters  younger  son  or  sons  of  the  said 
John  F.  Hindle  to  be  payable"  &c. 

And  then  after  directions  as  to  payment,  and  clauses  for  maintenance  and  advance- 
ment, the  will  proceeded  as  follows  : — "  And  upon  further  trust  in  case  the  limitation 
hereinbefore  contained  of  my  said  real  estates  to  my  said  son  W.  F.  Hindle  or  any 
son  or  sons  of  his  body  or  the  heirs  male  of  the  body  of  any  such  son  or  sons  shall 
take  efTect  and  there  shall  happen  to  be  an  eldest  or  only  son  of  the  body  of  my  said 
son  W.  F.  Hindle  and  there  also  happen  to  be  a  daughter  or  daughters  or  a  younger 
son  or  sons  born  in  the  lifetime  or  in  due  time  after  the  decease  of  my  said  son  W. 
F.  Hindle  then  that  they  the  said  J.  C.  Johnson  and  H.  Custance  or  the  survivor  of 
them  or  the  executors  administrators  or  assigns  of  such  survivor  shall  and  do  by  the 
ways  and  means  aforesaid  or  any  of  them  levy  and  raise  the  sum  of  £20,000  for  the 
portion  or  portions  of  such  daughter  or  daughters  younger  son  or  sons  to  be  payable 
to  such  child  or  children  respectively  in  such  shares  and  at  such  times  and  with  such 
limitations  for  maintenance  as  my  said  son  W.  F.  Hindle  shall  by  any  his  deed  or 
will  to  be  executed  in  manner  aforesaid  appoint  and  for  want  of  such  direction  to  be 
paid  in  such  manner  and  at  such  times  and  with  such  provision  for  maintenance  and 
education  [580]  and  advancement  and  such  benefit  of  survivorship  accruer  and  other 
•directions  and  provisions  in  every  respect  as  to  the  said  j'ounger  children  and  issue  of 
my  said  son  W.  F.  Hindle  as  hereinbefore  contained  as  to  the  portions  provided  for 
the  younger  children  of  ray  said  son  J.  F.  Hindle  and  as  if  all  those  directions  had 
been  here  repeated  and  the  name  of  my  said  son  W.  F.  Hindle  substituted  for  that  of 
my  son  J.  F.  Hindle  throughout  the  same.  And  upon  further  trust  in  case  there 
shall  happen  to  be  a  failure  of  sons  of  the  body  of  my  said  son  J.  F.  Hindle  and  of 
their  issue  and  the  limitations  hereinbefore  contained  to  his  daughters  or  the  heirs  of 
their  bodies  or  any  of  the  subsequent  limitations  hereinbefore  contained  shall  take 
effect  then  that  they  the  said  J.  C.  Johnson  and  H.  Custance  or  the  survivor  of  them 
or  the  executors  administrators  or  assigns  of  such  survivor  shall  and  do  by  demise 
mortgage  or  .sale  of  all  or  any  part  of  the  real  estate  to  them  limited  for  the  said 
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term  of  TjOO  years  as  aforesaid  or  any  part  or  parts  tliereof  for  all  or  any  part  of  the 
same  term  or  by  or  out  of  the  rents  issues  and  profits  thereof  or  of  any  part  thereof 
or  bv  all  or  any  of  the  ways  and  means  aforesaid  or  by  such  other  ways  or  means  as 
thevor  he  shall  think  fit" raise  and  levy  or  borrow  and  take  up  at  interest  the  full 
sun'i  of  £20,000  and  stand  and  be  possessed  thereof  upon  such  trusts  as  are  herein- 
after declai'ed  (that  is  to  say)  As  to  one-fourth  part  thereof  iqrnn  such  trusts  as  are  herein- 
after declared  touching  the  sum  of  £20,000  three-and-a-half  per  centum  consolidated 
Bank  annuities  hereinafter  bequeathed  in  trust  for  the  benefit  of  my  son  IV.  F.  Hindle  his 
U'ife  chililren  and  issue  as  hereinafter  mentioned  As  to  one  other  undivided  fourth 
part  thereof  upon  such  trusts  as  are  hereinafter  declared  touching  the  sum  of 
£20,000  throe  per  cent.  Keduced  consolidated  Bank  annuities  hereinafter  bequeathed 
in  trust  for  the  benefit  of  my  daughter  Elizabeth  Hay  her  husband  [581]  children 
and  issue  And  as  to  one  other  fourth  pai't  thereof  upon  such  trusts  as  are  herein- 
after declared  touching  the  sum  of  £20,000  three  per  cent.  Reduced  consolidated 
Bank  annuities  hereinafter  bequeathed  in  trust  for  my  daughter  Ainie  Murray 
Frances  Mary  Hindle  her  husband  children  and  issue  And  as  to  the  remaining 
fourth  part  thereof  upon  such  trusts  as  are  hereinafter  declared  touching  the  sum  of 
£20,000  three  per  centum  Reduced  consolidated  Bank  annuities  hereinafter  bequeathed 
in  trust  for  my  daughter  Maria  Hindle  her  husband  children  and  issue." 

The  testator  next  proceeded  to  confer  certain  powers  with  reference  to  his  devised 
estates,  and  then  directed  as  follows; — "And  I  direct  the  said  George  Jacson  and 
James  Pedder  and  the  survivor  of  them  and  the  executors  administrators  and  assigns 
of  such  survivor  to  stand  possessed  of  the  sum  of  £20,000  three-and-a-half  per 
centum  consolidated  Bank  annuities  upon  trust  that  they  my  said  trustees  and  the 
survi\-or  of  them  and  the  executors  administrators  and  assigns  of  such  survivor  do 
and  shall  pay  the  dividetids  interest  and  annual  produce  of  the  said  sum  of  £20,000 
three-and-a-half  per  centum  consolidated  Bank  annuities  to  my  son  W.  F.  Hindle  and 
his  assigns  during  his  life  and  after  his  decease  in  trust  during  the  widowhood  of 
Elizabeth  his  wife  to  pay  her  out  of  the  interest  dividends  and  annual  produce  of  the 
said  sum  of  £20,000  three-and-a-half  per  cent,  consolidated  Bank  annuities  the  clear 
yearly  sum  of  £200  but  if  she  shall  marry  again  then  after  her  second  marriage  to 
pay  to  her  separate  use  free  from  the  debts  and  engagements  of  any  her  future- 
husband  the  clear  sum  of  £100  only  during  the  then  remainder  of  her  natural  life 
the  first  of  such  payments  to  be  made  at  the  end  of  one  calendar  month  after  the 
death  of  my  said  son  W.  F.  Hindle." 

[582]  The  will  then  contained  a  further  trust  as  to  the  sum  of  £20,000  three- 
and-a-half  per  cent,  consolidated  Bank  annuities,  from  and  after  the  death  of  the 
testator's  son  W.  F.  Hindle  subject  to  the  said  provision  for  W.  F.  Hindle's  wife 
during  her  widowhood  and  life,  for  all  and  every  or  such  one  or  more  of  the  child  or 
children  of  AV.  F.  Hindle,  and  to  be  paid  to  them  at  such  times  and  if  more  than  one 
in  such  shares  with  such  conditions  and  limitations  over  being  for  the  benefit  of 
some  or  one  of  them  as  W.  F.  Hindle  should  by  deed  or  will  direct  or  appoint  and  in 
default  of  and  subject  to  any  such  direction  and  appointment  in  trust  for  all  and 
every  the  child  and  children  of  W.  F.  Hindle  in  the  manner  in  the  will  in  that  behalf 
mentioned. 

The  will  next  proceeded  to  provide  as  follows  : — "  Provided  always  that  if  there 
shall  not  lie  any  child  of  the  .said  W.  F.  Hindle  or  if  there  shall  be  any  such  and  all 
such  children  shall  die  being  sons  under  the  age  of  twenty-one  years  or  being 
daughters  under  that  age  and  unmarried  or  if  all  or  any  part  of  the  .said  sum  of 
£20,000  three-and-a-half  per  cent,  consolidated  Bank  annuities  shall  not  become 
vested  in  or  belong  to  such  children  then  the  trustees  shall  be  possessed  of  the  said 
sum  of  £20,000  three-and-a-half  per  cent,  consolidated  Bank  annuities  or  so  much 
thereof  as  shall  not  have  become  vested  in  or  belong  to  such  children  upon  trust  as 
to  the  sum  of  £2000  three-and-a-half  per  cent,  consolidated  Bank  annuities  part 
thereof  for  such  person  or  persons  and  in  such  parts  shares  and  proportions  and  for 
such  estate  or  estates  interest  or  interests  as  my  said  son  W.  F.  Hindle  by  any  deed 
or  deeds  writing  or  writings  with  or  without  power  of  revocation  to  be  sealed  and 
delivered  by  him  in  the  presence  of  and  to  be  attested  by  two  or  more  credible 
witnesses  or  by  his  last  will  and  testament  or  any  codicil  thereto  to  be  by  him  signed 
and  published  in  the  presence  [583]  of  and  to  be  attested  by  three  or  more  "such 
witnesses  shall  direct  or  appoint." 
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And  the  testator  disposed  of  the  residue  of  the  sum  of  ,£-J0,000  to  and  in  favour 
of  his  children,  grandchildren,  and  more  remote  issue,  as  therein  expressed  :  he  tlien 
directed  as  follows: — -'I  direct  the  said  George  Jacson  and  James  Pedder  and  the 
survivor  of  them  to  stand  possessed  of  the  sum  of  £1^0,000  three  per  cent.  Keduced 
consolidated  Bank  annuities  in  trust  from  time  to  time  during  the  natural  life  of  mv 
daughter  Elizal)eth  Hay  to  pay  the  dividends  interest  and  annual  produce  of  the  said 
sum  of  £20,000  three  per  cent.  Keduced  consolidated  Bank  aniniities  as  the  same  shall 
accrue  and  without  anticipation  into  the  proper  hands  of  her  the  said  Klizalieth  Hay 
or  to  such  person  or  persons  as  she  in  writing  with  her  proper  hand  shall  notwith- 
standing her  present  or  any  future  coverture  appoint  for  her  sole  anil  separate  use 
free  from  the  power  control  dehts  and  engagements  of  any  her  husband  and  for 
which  her  own  receipts  signed  with  her  hand  shall  from  time  to  time  he  a  good  and 
effectual  discharge  and  from  and  after  her  death  in  case  she  shall  leave  a  husband 
her  surviving  to  pay  to  such  husband  during  the  remainder  of  his  life  out  of  the 
interest  dividends  and  annual  produce  of  the  said  sum  of  £20,000  three  per  cent. 
Keduced  consolidated  annuities  such  annual  sum  not  exceeding  the  annual  sum  of  £'M)0 
as  she  my  said  daughter  Elizabeth  Hay  shall  by  any  last  will  and  testament  in 
writing  or  any  writing  in  the  nature  of  a  will  to  be  by  her  signed  in  the  presence  of 
three  or  more  credible  witnesses  appoint  and  in  default  of  appointment  the  annual 
sum  of  £300  and  from  and  immediately  after  the  decease  of  the  said  Elizabeth  Hay 
then  as  to  the  .said  sum  of  £"20,000  three  per  cent.  Reduced  consolidated  Bank 
annuities  subject  to  the  provisions  for  her  husliand  as  aforesaid  upon  trust  for  all  and 
every  or  [584]  such  one  or  more  of  the  child  and  children  of  the  .said  Elizabeth  Hay  " 
as  therein  mentioned  :  "  Provided  always  that  if  there  shall  not  be  any  child  of  the 
said  Elizabeth  Hay  or  if  there  shall  be  any  such  children  and  all  and  every  such 
children  being  sons  shall  die  without  issue  before  they  shall  attain  their  ages  of 
twenty-one  years  or  being  daughters  shall  die  before  they  shall  attain  their  ages  of 
twenty-one  years  without  having  been  married  or  if  all  or  any  part  of  the  said  sum 
of  £20,000  three  per  cent.  Reduced  Bank  annuities  shall  not  have  become  vested  in  or 
belong  to  such  children  then  the  said  trustees  shall  be  possessed  of  the  said  sum  of 
£20,000  three  per  cent.  Reduced  consolidated  Bank  annuities  or  so  much  thereof  as 
shall  not  have  become  vested  in  or  belong  to  such  children  upon  trust  as  to  the  sum 
of  £2000  part  thereof  for  such  person  or  persons  and  in  such  parts  shares  and  pro- 
portions and  for  such  estate  or  estates  interest  or  interests  as  my  said  daughter 
Elizabeth  Hay  notwith.standing  coverture  by  any  deed  or  deeds  writing  or  writings 
with  or  without  power  of  revocation  to  be  sealed  and  delivered  by  her  in  the  presence 
of  and  to  be  attested  by  two  or  more  ci'edible  witnesses  or  by  hei'  last  will  and  testa- 
ment or  any  codicil  thereto  or  any  writing  in  the  nature  thereof  signed  and  published 
in  the  presence  of  and  to  be  attested  by  three  or  more  such  witnesses  shall  direct  or 
appoint  and  as  to  the  residue  of  the  said  sum  of  £20,000  three  per  cent.  Reduced 
consolidated  Bank  annuities  (and  also  as  to  the  said  sum  of  £2000  three  per  cent. 
Reduced  consolidated  Bank  annuities  part  thereof)  in  default  of  such  appointment  as 
aforesaid  or  so  much  thereof  as  shall  not  be  so  appointed  in  trust  for  and  to  be 
divided  amongst  such  other  of  my  children  grandchildren  or  more  remote  issue  and 
to  go  and  be  paid  to  him  her  or  them  at  such  time  or  times  and  in  such  shares  and 
proportions  and  with  such  provisoes  conditions  and  limitations  over  (such  limitations 
[585]  over  being  for  the  benefit  of  some  or  one  of  them)  as  my  said  daughter 
Elizabeth  Haj'  shall  by  any  deed  or  deeds  writing  or  writings  with  or  without  power 
of  revocation  to  be  sealed  and  delivered  by  her  in  the  presence  of  and  to  be  attested 
by  two  or  more  credible  witnesses  or  by  her  last  will  and  testament  or  a,ny  codicil 
thereto  or  writing  in  the  nature  thereof  to  be  by  her  signed  and  published  in  the 
presence  of  three  or  more  credible  witnesses  notwithstanding  coverture  direct  or 
appoint  and  as  to  the  whole  if  no  such  appointment  shall  lie  made  or  so  much  thereof 
as  shall  not  be  so  appointed  upon  trust  for  and  to  be  divided  amongst  such  other  my 
children  grandchildien  and  more  remote  issue  (exclusive  of  my  son  John  and  his 
issue)  as  shall  be  living  at  the  death  of  my  said  daughter  Elizabeth  share  and  share 
alike  the  grandchildren  and  more  remote  issue  to  stand  in  the  place  of  their 
respective  parents  and  to  take  equally  amongst  them  if  more  than  one  such  share 
only  as  their  respective  parents  would  if  living  have  taken." 

The  testator  then  directed  the  same  trustees  to  stand  possessed  of  a  further  sum 
of  £20,000  three  per  cent.  Keduced  consolidated  Bank  annuities  upon  trusts  in  favour 


993  HIXDLE    V.    TAYLOR  5  DE  G.  M.  &  G.  586. 

of  his  daughter  A.  M.  F.  M.  Hindle  and  any  husband  who  might  survive  her  and  her 
children  sMniilar  to  those  above  mentioned  with  reference  to  the  sum  of  stock  given 
in  favour  of  I':iizabeth  Hay  her  husl)an(l  and  children,  with  remainder  in  the  event 
of  no  son  of  A.  M.  F.  M.  Hindle  attaining  twenty-one  and  daughter  attaining  twenty- 
one  or  marrying  as  to  £i'000,  part  of  the  £20,000  stock,  as  she  by  deed  or  will  should 
appoint,  and  as  to  the  residue  thereof  upon  trusts  in  favour  of  the  testator's  children, 
•i-randch'ildren  and  more  remote  issue  as  therein  expressed.  The  testator  then  directed 
die  .same  two  trustees  to  stand  possessed  of  the  further  sum  of  £20,000  three  per 
cent.  Keduccd  consolidated  Bank  [586]  annuities  tipon  trusts  for  the  benefit  of  his 
daughter  Maria  Hindle  her  husliand  and  children,  with  power  to  dispose  of  £2000 
stock  part  thereof;  and  he  disposed  of  the  residue  thereof,  in  the  event  of  no  son 
attaining  twenty-one  or  daughter  attaining  twenty-one  or  marrying,  upon  trusts 
similar  to  those  above  mentioned  in  respect  of  the  £20,000  stock  given  in  favour  of 
Elizabeth  Hav  her  husband  and  children. 

The  testator  then,  after  giving  certain  legacies,  proceeded  as  follows: — "And 
whereas  my  son-in-law  Captain  Hay  is  now  the  eldest  captain  of  his  regiment  and 
may  be  desirous  when  an  opportunity  offers  to  purchase  a  majority  or  a  lieutenant- 
colonelcy  now  I  do  authorize  and  empower  my  trustees  to  advance  and  lend  to  my 
said  son-in-law  on  his  own  bond  forth  and  out  of  the  £20,000  three  per  centum 
Reduced  consolidated  Bank  annuities  which  I  have  hereinbefore  given  for  the  benefit 
of  my  daughter  Elizabeth  Hay  and  her  family  (in  case  she  shall  by  any  writing  under 
her  hand  desire  the  same  to  be  done)  for  and  towards  the  purchase  of  a  majority  for 
my  said  son-in-law  in  his  present  or  any  other  regiment  in  His  Majesty's  service  any 
sum  not  e.xceeding  £2000  and  for  and  towards  the  purchase  of  a  lieutenant-colonelcy 
anv  further  sum'not  e.xceeding  the  further  sum  of  £2000  to  be  given  to  the  said 
trustees  of  the  said  sum  of  £20,000  three  per  centum  Eeduced  consolidated  Bank 
annuities  from  whence  such  sums  shall  be  advanced  and  to  be  conditioned  for  the 
payment  of  the  principal  and  interest  by  my  said  son-in-law  in  case  he  shall  sell  his 
said  commissions  or  to  be  paid  at  his  death  which  shall  first  happen  Provided 
always  and  I  do  hereby  declare  my  will  and  mind  to  be  that  in  case  my  said 
son-ill-law  shall  survive  his  said  wife  and  my  said  trustees  shall  have  advanced  to 
him  any  sum  or  sums  of  money  under  the  power  last  hereinbefore  contained  it  [587] 
shall  be  lawful  for  my  said  trustees  to  deduct  from  the  annual  sum  payable  to  my 
said  son-in-law  interest  after  the  rate  of  £4  per  cent,  per  annum  upon  the  sum  or 
sums  of  money  to  be  lent  for  the  purposes  aforesaid  until  such  sum  or  sums  of  money 
shall  be  repaid  to  my  said  trustees." 

And  the  testator  gave  the  residue  of  his  personal  estate  unto  G.  Jacson  and  J. 
Pedder  upon  trust,  with  such  consent  as  therein  mentioned,  to  lay  out  the  same  in 
the  purchase  of  fee-simple  estates,  which  should  be  conveyed  and  settled  by  the 
vendors  to  such  and  the  same  uses  upon  such  and  the  same  trusts  and  to  and  for 
such  and  the  same  ends  intents  and  purposes  and  charged  and  chargeable  in  the  same 
manner  and  with  and  under  the  same  powers  provisoes  declarations  and  agreements 
as  were  by  that  his  will  contained  expressed  and  declared  of  and  concerning  his  real 
estates  or  such  and  so  many  of  them  as  the  deaths  of  parties  and  other  contingencies 
would  then  admit,  followed  by  a  direction  for  the  investment  in  stock  of  such 
residuary  personal  estate  and  for  the  application  of  the  income  thereof  until  so  laid 
out  in  land.  And  the  testator  appointed  G.  Jacson  and  J.  Pedder  the  executors  of 
his  will. 

The  testator  made  five  codicils  to  his  will.  By  the  first  he  varied  the  provisions 
made  by  his  will  for  his  son  W.  F.  Hindle  during  his  life,  and  made  certain  provisions 
for  the  wife  and  children  of  W.  F.  Hindle  to  take  effect  during  AV.  F.  Hindle's  life  ; 
but  he  did  not  by  this  or  any  other  codicil  vary  the  provisions  made  by  his  will  for 
Elizalieth  Hindle,  and  which  were  to  take  effect  after  the  death  of  W.  F.  Hindle  and 
during  her  widowhood  and  after  her  second  marriage.  Bv  the  third  codicil,  he 
appointed  his  eldest  son,  J.  F.  Hindle,  to  be  a  trustee  of  the  portions  and  ])rovisions 
of  his  the  testator's  several  younger  children  and  their  respective  families,  and  an 
executor  under  his  will  jointly  with  G.  [588]  Jacson  and  J.  Pedder :  and  by  the 
fourth  codicil  he  directed  the  legacies  given  by  his  will  to  be  paid  free  from  legacy 
duty. 

The  testator  died  on  the  .5th  July  18.31.     J.  F.  Hindle,  the  son,  died  on  the  7th 
'  February  1849,  without  having  had  any  issue;  and  "\V.  F.  Hindle  died  on  the  1st 
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April  1853,  leaving  his  widow,  Elizabeth  Hiiulle,  and  two  daughters,  who  hadhoth 
attained  twenty-one,  him  surviving,  and  having  had  other  children,  two  sons  anil 
a  daughter,  who  died  in  his  lifetime  infants  and  without  having  tieeii  married. 

The  Plaintiff  in  the  special  ca.s6  was  Klizaheth  Hindle  the  widow  of  W.  F.  Hindle. 
The  Defendants  were,  first,  John  Taylor,  William  M'halley  and  11.  M.  Fielden,  the 
trustees  who  had  succeeded  to  J.  C.  .lohnson,  H.  Custaiice  and  J.  F.  Hindle,  the 
trustees  appointed  liy  the  will  and  third  codicil  :  secondly,  C.  K.  Jacson  and  .1.  Kccles, 
the  trustees  who  had  succeded  to  (t.  Jacson  and  J.  Ped<ler,  the  trustees  appointed  by 
the  will  ;  and,  thirdly,  the  two  daughters  of  W.  F.  Hindle  and  the  husband  of  one 
of  them  who  was  married.  The  following  were  the  questions  agreed  to  be  submitted 
for  the  opinion  of  the  Court : — First.  Is  the  Plaintiff  entitled  to  receive  payment 
during  her  widowhood,  under  the  trusts  of  the  will  of  John  Fowden  Hindle  theelder, 
of  two  yearly  sums  of  £200  each,  one  of  them  payaljle  under  the  ti-usts  relating  to 
the  sum  of  £20,000  three-and-a-half  per  cent,  consolidaterl  Bank  annuities,  since 
converted  into  three-and-a-quarter  per  cent.  Bank  annuities,  and  now  vcsteil  in  the 
Defendants  J.  Taylor,  W.  Whalley  and  H.  M.  Fielden,  and  the  other  of  them  payable 
under  the  trusts  relating  to  the  one-fourth  part  of  the  sum  of  £20,000  directed  to  be 
raised  by  the  Defendants  C.  K.  Jacson  and  J.  Eccles,  except  only  so  far  as  she  has 
already  received  [589]  payment  of  the  first-mentioned  of  the  yearly  sums  ;  or  is  the 
Plaintiff's  right  limited  to  receiving  payment  during  her  widowhood  of  only  one  yearly 
sum  of  £200  ;  and  if  so,  is  it  charged  upon  both  the  said  trust  funds,  and  out  of 
which  of  them  ought  it  to  be  primarily  or  exclusively  paid  !  Secondly.  Is  the  capital 
of  the  one-fourth  part  of  the  sum  of  £20,000  or  of  the  Bank  annuities  purchased 
therewith  applicable  to  the  payment  to  the  Plaintiff  of  the  yearly  sum  which  now  is 
or  hereafter  may  be  charged  thereon,  in  case  the  interest  dividends  and  annual 
produce  of  the  principal  sum  shall  prove  insufficient  for  the  purpose  ;  or  what  are 
the  rights  and  remedies  of  the  Plaintiff  in  respect  of  any  deficiency  which  may  exist 
in  the  interest  dividends  and  annual  produce  of  the  principal  sum  towards  satisfaction 
of  the  last-mentioned  yearly  sum  ? 

The  special  case  came  on  for  hearing  before  the  Master  of  the  Rolls  on  the  15th 
March  1855,  when  His  Honour  made  an  order,  declaring,  first,  that  the  Plaintiff"  was 
entitled  under  the  trusts  of  the  testator's  will  to  receive  payment  during  her  widow- 
hood of  two  yearly  sums  of  £200  each  :  secondly,  that,  in  the  event  of  the  Plaintiff 
marrying  again,  .she  would  be  entitled  after  her  second  marriage  and  during  the 
remainder  of  her  life  to  receive  payment  of  two  yearly  sums  of  £100  each  ;  thirdly, 
that  one  of  such  yearly  sums  of  £200  during  widowhood,  and  of  £100  in  the  event 
of  and  after  her  second  marriage,  was  payable  to  the  Plaintiff"  out  of  the  yearly 
dividends  and  income  of  the  sum  of  £20,000  £3,  10s.  per  cent.  Bank  annuities 
specifically  bequeathed  for  the  benefit  of  W.  F.  Hindle  deceased  and  his  wife  children 
and  issue,  and  since  the  testator's  death  converted  into  the  like  sum  of  New  three 
per  cent.  Bank  annuities,  and  then  vested  in  the  Defendants  J.  Taylor  V\'.  Whalley 
and  H.  M.  Fielden  as  [590]  trustees ;  fourthly,  that  the  other  of  the  .said  yearly  sums 
of  £200  during  widowhood,  and  of  £100  in  the  event  of  and  after  her  second  marriage, 
was  payable  to  the  Plaintiff'  out  of  the  yearly  dividends  and  income  (so  far  as  the 
same  would  extend),  which  had  arisen  or  might  arise  from  the  present  or  any  future 
investment  of  the  one-fourth  part  of  the  sum  of  £20,000  raised  under  the  trusts  of 
the  term  of  500  years,  and  which  had  been  invested  in  the  purchase  of  £4932,  3s.  8d. 
£3,  5s.  per  cent,  annuities,  and  which  had  been  since  converted  into  New  three  per 
cent.  Bank  annuities,  and  were  then  vested  in  the  Defendants  C.  E.  Jacson  and  J. 
Eccles  as  trustees  ;  and,  fifthly,  that  the  capital  of  the  one-fourth  part  of  the  sum  of 
£20,000,  either  in  its  present  or  any  future  state  of  investment,  was  not  and  would 
not  be  applicable  towards  any  deficiency  which  did  or  might  exist  during  the  life  of 
the  Plaintiff  in  the  yearly  dividends  and  income  arising  or  to  arise  from  such  invested 
capital  towards  payment  in  full  of  such  of  her  several  annuities  of  £200  or  £100  as 
then  was  or  thereafter  might  be  payable  out  of  the  yearly  dividends  and  income  of 
such  invested  capital.  And  it  was  ordered,  that  the  costs  of  all  parties  to  the  special 
ease,  as  between  solicitor  and  client,  should  be  taxed  ;  that  the  Defendants  J.  Taylor, 
W.  Whalley  and  H.  M.  Fielden  should  raise  four-fifths  of  the  total  amount  certified, 
together  with  the  costs  of  raising  the  same,  by  sale  of  a  competent  part  of  the  sum 
of  £20,000  New  £3  per  cent.  Bank  annuities  then  vested  in  them,  and  that  the 
Defendants  C.  R.  Jacson  and  J.  Eccles  should  raise  the  remaining  one-fifth  of  the 
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total  anioiirit  certified,  together  with  the  costs  of  raising  the  same,   by  sale  of  a 
competent  part  of  the  sum  of  £4932,  3s.  8d.  New  £3  per  cent,  annuities  then  vested 

in  them. 

A  report  of  the  case,  as  heard  before  the  Master  of  [591]  the  Rolls,  will  Ije  found 
ill  the  UOth  Volume  of  Mr.  Beavau's  Reports,  page  109. 

The  Defendants,  the  two  daughters  of  W.  F.  Hindle  and  the  husband  of  one  who 
was  married,  appealed  against  the  decision  of  the  Master  of  the  Rolls,  praying  that 
the  order  might  be  reversed  as  to  the  first,  second  and  fourth  declarations,  and  that 
the  direction  as  to  costs  might  be  varied  by  directing  the  costs  to  be  paid  by  the 
Plaintiff. 

The  Solicitor-General  [Bethell]  and  Mr.  Harris  Prendergast,  for  the  Appell- 
ants. They  submitted  that  the  mode  in  which  the  Master  of  the  Rolls  had  construed 
the  will  was  not  accurate,  His  Honour  having  read  it  as  if  the  trusts  contained  in  the 
gift  of  the  £20,000  £3,  10s.  per  cent,  annuities  were  annexed  to  the  previous  bequest 
of  the  fourth  of  the  £20,000.  They  contended  that  there  was  a  gift  of  one  annuity 
only,  and  that  to  convert  the  words  used  into  a  gift  of  two  annuities  was  to  con- 
tiavene  the  testator's  design,  and  to  employ  the  machinery  he  had  adopted  not  in 
favour  of  b>it  against  his  real  intention.  They  referred  to  the  various  clauses  of  the 
will  above  set  out,  as  shewing  that  the  view  of  the  Appellants  was  correct. 

Mr.  R.  Palmer  and  Mr.  Little,  for  the  Plaintiff,  supported  the  decision  of  the 
Master  of  the  Rolls. 

Mr.  Pole  appeared  for  the  trustees,  and  took  no  part  in  the  argument. 
The  Lord  Chancellor.     I  will  not  finally  dispose  of  this  case  till  I  have  had  a 
little  more  oppoi-tunity  of  considering  it ;  but  I  must  own  that  my  impression  is 
adverse  to  the  decision  of  the  Master  of  the  Rolls.     One  cannot  help  feeling  a  little 
[592]  influenced  by  the  extreme  improbability  that  a  per-son,  meaning  to  give  an 
annuity  in  the  way  the  testator  was  doing  here,  should  so  give  it  as  by  a  side-wind 
to  exhaust  the  whole  of  the  fund  (in  the  case  of  the  other  daughters  it  would  go 
greatly  beyond  exhaustion) :  I  do  not  say  that  that  is  conclusive  ;  and  if  there  were 
nothing  but  that,  though  I  might  have  speculated  that  the  decision  would  proliably 
be  adverse  to  the  real  intention,  I  might  have  held  myself  bound  by  the  language 
used  and  been  guided  by  it.     "With  all  deference  however  to  the  Master  of  the  Rolls, 
I  concur  with  the  Solicitor-General  in  thinking  that  it  by  no  means  necessarily  follows 
that  the  words,  "such  trusts  as  are  hereinafter  declared,"  are  to  be  read  as  if  the 
trusts  so  referred  to  were  then  stated.     If  they  had  been  stated,  no  doubt  would  of 
course  have  remained ;  but  I  incline  to  think  that  the  real  way  of  reading  the  bequest 
is,  when  the  testator  mentions  the  trusts  of  the  one-fourth  by  reference  to  the  other 
trusts,  to  read  it  as  if  it  had  come  in  immediately  before  the  declaration  of  the  other 
trusts.     Thus,  the  trust  of  the  £20,000  being,  "  I  direct  the  said  George  Jacson  and 
James  Pedder  and  the  survivor  of  them  and  the  executors  administrators  and  assigns 
of  such  survivor  to  stand  possessed  of  the  sum  of  £20,000  three-and-a-half  per  centum 
consolidated  Bank  annuities  upon  trust,"  &c.,  suppose  it  had  been  to  this  effect,  "I 
direct  John.son  and  Custance  (the  other  two  trustees),  and  the  survivor  of  them  to 
stand  possessed  of  £5000  being  one-fourth  of  the  £20,000  and  Jacson  and  Pedder  and 
the  survivor  of  them  to  stand  pos.sessed  of  the  £20,000  three-and-a  half  per  centum 
annuities  on  trust  to  pay  the  interest  and  dividends  of  those  respective  sums  to  W. 
F.  Hindle  and  his  assigns  during  his  life  and  after  his  decease  in  trust  during  the 
widowhood  of  Elizabeth  his  wife  to  pay  her,"  not  as  it  is  in  the  will,  but  "out  of  the 
interest  dividends  and  annual  produce'of  the  [593]  £.5000  and  of  the  £20,000  a  sum 
of  £200,"  I  think  that,  without  any  violence  to  the  language,  that  is  as  legitimate  a 
mode  of  interpreting  the  expre.ssion  "  such  trusts  "  as  that  which  the  Ma.ster  of  the 
Rolls  has  adopted.     If  that  is  so,  it  follows  that  the  charge  is  not  doubled,  which  it 
is  if  the  Ma.ster  of  the  Rolls's  way  of  reading  the  words  is  the  correct  one.     The  ques- 
tion lies  in  the  very  narrowest  compass,  and  I  confess  that,  as  at  present  advised,  my 
opinion  is,  that  the  construction  which   has  been  contended  for  by  the  Solicitor- 
General  is  correct,  and  that  the  clause  must  be  read  in  the  way  that  I  have  put  it, 
that  is  as  if,  instead  of  the  trusts  being  declared  of  the  £20,000  in  the  names  of  the 
second  set  of  trustees  only,  they  had  been  declared  of  that  £20,000  and  also  of  the  £.5000 
m  the  names  of  the  other  trustees,  making  the  produce  of  the  respective  funds  applic- 
able in  the  mode  there  mentioned.     There  is  no  doubt  the  difficulty  of  its  being  un- 
-  certain  which  fund  is  to  contribute  to  the  annuity,  but  that  is  immaterial,  because  if  the 
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larger  fuiKl  was  adequate  there  would  bo  no  practical  difficulty.  The  real  difficulty 
in  this  case  is  in  the  language  ;  but  I  am  fortified  in  the  construetiun  which  I  am  in- 
clined to  adopt  by  the  consideration,  that  the  testator  could  hardly  have  contemplated 
that  the  annuitant  would  with  certainty  get  £200  a  year  out  of  the  interest  of  the 
£5000  (the  £300  a  year  given  to  the  other  daughters"  could  not  possibly  have  been 
obtained).  I  think  the  construction  is  also  a  little  aided  by  the  power' to  lend  the 
money,  though  I  agree  that  there  is  great  weight  in  what  was  said,  that  that  power 
is  hardly  to  be  called  a  part  of  the  trusts,  but  merely  authority  to  the  trustees  to 
invest  a  particular  portion  of  the  money  in  a  particular  mode. 

I  will,  however,  mention  the  matter  again  on  Friday,  if  I  should  see  any  occasion 
to  alter  my  view.  The  [594]  question  entirely  depends  npon  whether  tho'trnsts  are 
to  be  considered  as  repeated,  whether,  if  I  may  use  the  expression,  they  can  lie  said 
to  be  incorporated  a  second  time  in  the  prior  portion  of  the  will,  or  whether  that  is 
not  to  be  read  as  introducing  the  trusts  of  the  £20,000  t)y  saying  that  the  trustees 
of  the  £.5000  are  to  stand  possessed  of  the  £5000,  and  the  trustees  of  the  £20,000 
are  to  stand  possessed  of  the  £20,000  on  the  trusts  after  mentioned. 

iVor.  9.  The  Lord  Chancellor.  I  desired  this  case  to  be  put  in  the  paper  this 
morning,  but  I  have  little  or  nothing  to  add  to  what  I  before  said.  I  have  again 
considered  and  looked  into  the  language  of  the  will,  and  have  considered  the  principle 
on  which  such  cases  must  be  decided,  and  I  see  no  reason  to  alter  the  opinion  I 
expressed  at  the  close  of  the  argument,  namely,  that  in  this  case,  at  all  events,  indeed 
I  believe  I  should  say  in  almost  all  cases,  it  is  not  a  reasonable  way  of  reading  a  trust, 
created  liy  reference  to  other  trusts,  to  consider  everything  as  there  repeated,  and  so 
to  make  it  a  duplication,  as  it  were,  of  trusts  in  the  nature  of  charges.  His  Lord.ship 
then  repeated  his  former  statement  of  the  way  in  which  he  thought  the  language  of 
the  will  should  be  dealt  with,  and  added — I  think  that  is  the  only  legitimate  mode  of 
reading  the  will,  and  the  consequence  is,  that  there  is  only  one  annuity  payable  ; 
and,  in  that  respect,  therefore,  I  differ  from  the  decision  of  the  Master  of  the  Eolls, 
and  the  order  will  be  corrected  accordingly.  With  regard  to  the  costs,  as  it  is  a 
family  suit,  I  think  they  must  come  out  of  the  residue. 

A  discussion  then  followed  as  to  the  costs,  it  appearing  [595]  that  the  testator's 
estate  had  been  fully  administered,  with  the  exception  of  a  sum  of  about  £100. 

Mr.  R.  Palmer  submitted,  that  this  being  a  special  case,  presented  with  the  con- 
sent of  the  parties,  all  the  costs  ought  to  come  out  of  the  fund  in  question,  namelv, 
the  £25,000. 

The  Solicitor-General  insisted  that  the  rule  was,  that  although  whatever  re- 
mained unadministered  might  be  applied  in  payment  of  the  co!3ts,  because  the  expense 
of  construing  a  testator's  will  was  part  of  the  administration,  yet  where  there  was  no 
unadministered  estate,  a  fund  could  not  be  recalled  for  the  purpose  of  paying  costs. 
He  submitted,  therefore,  that  the  right  mode  would  be  to  allow  the  trustees  to  retain 
their  costs  in  the  first  instance  out  of  the  unappropriated  residue,  then  to  pay  the 
costs  of  the  Appellants,  and  finally,  if  anything  should  remain,  to  apply  it  to  the 
costs  of  the  other  parties. 

The  Lord  Chancellor  admitted  the  general  rule  to  be  as  stated  by  the  Solicitor- 
General,  and,  observing  that  the  case  was  clearly  one  where,  for  the  sake  of  all 
parties,  a  difficulty  had  to  be  removed,  directed  that  out  of  the  residue  the  trustees 
should  have  their  full  costs  first,  and  then  that  anything  which  remained  should  go, 
not  in  the  first  instance  to  the  Appellants,  but  rateably,  as  far  as  it  would  extend, 
to  satisfy  the  costs  of  both  Appellants  and  Respondents. 

[596]     Shaw  v.  Fisher.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nor.  13,  1855. 

[S.  C.  2  De  G.  &  Sm.  11  ;  12  Jur.  152.  See  HawUn^  v.  MaJthy,  1867,  L.  R.  -1  Eq. 
576;  Onhs  v.  Bristowe,  1868,  L.  R.  6  Eq.  163;  L.  R.  4  Ch.  12;  Maxted  v.  Paine, 
1871,  L.  R.  6  Ex.  157  ;  Lorin^  v.  Davis,  1886,   32  Ch.  D.  633.] 

The  Plaintiff  employed  a  broker  to  sell  railway  shares,  and  the  broker  employed  an 
auctioneer,  who  sold  the  shares  by  auction  to  the  Defendant.     A  few  days  after, 
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the  Defendant  employed  the  same  auctioneer  to  re-sell  the  shares,  which  were 
accordiii^'ly  sold  by  him  to  a  third  party,  whose  name  was  handed  in  to  the 
Plaintitrs  broker  for  the  purpose  of  preparing  the  deed  of  transfer,  which  was 
thereupon  executed  by  the  Plaintiff  conveying  the  shares  to  such  third  party,  who 
refused  to  complete  the  contract  by  registering  the  shares  in  his  name.  One  year 
after  this  sale,  during  all  which  time  the  Plaintiff  was  ignorant  that  the  Defendant 
had  been  the  original  purchaser  (the  shares  remaining  in  the  Plaintiffs  name  and 
calls  having  been  made),  he  filed  his  bill  for  specific  performance  against  the 
Defendant.  Held,  that  having  executed  the  deed  of  transfer  to  the  third  party,  the 
privity  of  contract  between  the  Plaintiff  and  Defendant  no  longer  existed,  and  the 
bill  was  accordingly  dismissed. 

The  bill  in  this  suit  was  filed  by  William  Shaw,  to  compel  the  Defendant,  Robert 
Fisher,  to  execute  or  procure  to  be  executed  and  registered,  a  proper  transfer  or  con- 
veyance from  the  Plaintiff  of  twenty-five  shares  in  the  Newry  and  Enniskillen 
Hailway  Company  which  had  been  purchased  by  the  Defendant  and  afterwards  resold 
bv  hini  to  a  person  of  the  name  of  Carmichael,  and  to  indemnify  the  Plaintiff  against 
tiie  costs  and  expenses  already  incurred  by  reason  of  the  Defendant  not  having 
executed  and  registered  such  transfer. 

When  the  cause  came  on  to  be  heard  before  the  Vice-Chancellor  Knight  Bruce, 
on  the  2Gth  January  1848,  it  was  referred  to  the  Master  to  report  whether  the 
Plaintiff  could  make  a  good  title  to  the  shares  in  question,  and  if  the  Master  should 
find  that  a  good  title  could  be  made  he  was  to  state  when  such  good  title  was  first 
shewn  ;  and  if  he  should  find  that  a  good  title  was  not  shewn  before  the  filing  of  the 
bill,  he  was  to  state  under  what  circumstances  it  happened  that  such  good  title  was 
not  shewn  ;  and  if  he  should  find  that  the  Plaintiff  could  not  make  a  good  title,  he 
was  to  state  whether  it  was  by  reason  of  any  and  what  act  or  acts  done  by  him  since 
the  sale,  and  the  nature  of  such  act  or  acts,  and  under  what  circumstances  the  same 
took  place. 

[597]  The  decree  also  directed  an  inquiry  as  to  whether  any  and  what  calls  had  been 
duly  made  in  respect  of  the  twenty-five  shares,  and  to  what  amount  and  under  what 
circumstances,  and  whether  the  Plaintiff  was  liable  to  pay  such  calls,  and  whether  any 
and  which  of  them  had  been  paid,  and  by  whom ;  and  the  Master  was  to  be  at  liberty 
to  state  special  circumstances.     Further  directions  and  costs  were  reserved. 

The  Master,  by  his  report,  found,  that  on  the  2  2d  September  184.5,  the  Plaintiff 
delivered  at  the  office  of  the  Newry  and  Enniskillen  Railway  Company  100  scrip 
certificates  for  100  shares  in  the  company,  numbered,  &c.,  and  claimed  to  be  registered 
<as  proprietor  of  such  shares  ;  and  that  thereupon  the  Plaintiff  was  registered  as  a 
shareholder  in  respect  of  such  scrip  by  the  entry  in  a  book  of  the  company  called  the 
Rough  Draft  Scrip  Registration  Book,  of  the  name  of  the  Plaintiff,  and  opposite 
thereto  of  the  numbers  of  the  scrip  certificates  for  100  shares  so  delivered  for  registra- 
tion, which  book  was  the  only  book  which  the  company  then  or  at  any  time  prior  to 
the  month  of  January  1846  kept  for  the  registration  of  the  holders  of  scrip  certificates 
for  shares  in  the  company,  and  that  the  Plaintiff  was  not  at  any  time  in  the  month  of 
November  1845  interested  in  any  other  shares  or  scrip  certificates  for  shares  in  the 
company ;  that  in  the  latter  part  of  October,  or  early  in  November  1845,  the  Plaintiff 
employed  Abraham  De  Home,  stockbroker,  to  sell  the  shares,  and  that  A.  De  Home, 
not  being  able  to  effect  a  sale  of  the  shares  on  the  Stock  Exchange,  accompanied  the 
Plaintiff  to  Messrs.  Lamond,  of  the  Hall  of  Commerce,  auctioneers,  and  gave  instruc- 
tions to  Messrs.  Lamond  to  sell  the  shares  at  their  public  auction,  which  was  to  take 
place  on  the  7th  November  1845,  and  that  the  shares  were  accordingly  put  up  for 
sale  by  auction  by  the  Messrs.  Lamond  on  the  7th  No-[598]-vember  1845,  and  that  at 
such  sale  the  Defendant  bid  for  and  became  the  purchaser  of  Lot  152,  consisting  of 
twenty-five  of  the  100  shares,  at  the  price  of  28s.  6d.  per  share  ;  that  a  person  named 
Franklin  became  the  purchaser  of  fifty  other  of  such  shares  at  the  same  price,  and 
that  a  person  named  Fitzgerald  became  the  purchaser  of  the  remaining  twenty-five  of 
such  shares  also  at  the  same  price,  and  that  subsequently  to  the  sale  by  auction,  and 
on  the  11th  November  1845,  the  twenty -five  shares  so  .sold  to  Fitzgerald  were  by  his 
direction  again  put  up  for  sale  by  auction  by  Messrs.  Lamond,  and  were  purchased  by 
,one  Wm.  Heath  at  35s.  per  share  ;  and  that  on  the  21st  November  1845  the  twenty- 


5  DE  Q.  M.  &  G.  599.  SHAW     V.     KISHER  1(JU3 

five  shares  so  purchased  by  the  Defendant  were  by  his  (the  Defendant's)  direction 
again  put  up  for  sale  by  auction  by  Messrs.  Lamond,  who  at  tlic  same  time  ayain  put 
up  for  sale,  by  the  direction  of  Franklin,  the  fifty  shares  which  had  been  so  sold  to 
him,  and  that  at  such  last-mentioned  sale  a  person  named  John  Carmichael  bid  for 
and  became  the  purchaser,  as  well  of  the  last-mentioned  twenty-five  shares  as  of  the 
fifty  shares,  making  together  seventy-five  shares,  at  the  rate  of  32s.  per  share,  and 
that,  on  the  20th  November  184.5,  the  name  of  Wtn.  Heath  was  furnished  by  Messrs. 
Lamond  to  A.  De  Home,  the  broker  of  the  Plaintiff,  as  the  name  of  the  purchase)-  of 
the  twenty-five  shares  so  purchased  by  Wm.  Heath  at  the  rate  of  2Ss.  (id.  per  share  ; 
and  that,  on  the  24th  November  1845,  the  name  of  John  Carmichael  was  al.so  furnished 
by  Messrs.  Lamond  to  A.  De  Home,  the  broker  of  the  I'laintiff,  as  the  purchaser  of 
the  seventy-five  shares  at  the  rate  of  28s.  6d.  per  share ;  that,  on  the  27th 
November  1845,  Messrs.  Lamond  paid  to  A.  De  Home  the  purchase-money  for 
seventy-five  shares  at  the  rate  of  28s.  Gd.  per  share.  The  Master  certified  that  no 
evidence  whatever  had  been  laid  before  him  to  shew,  and  that  it  did  not  appear,  that 
the  names  or  name  of  the  [599]  Defendant  Fisher,  Franklin  or  Fitzgerald,  or  an^'  or 
either  of  them,  were  or  was  furnished  by  Messrs.  Lamond  to  A.  De  Home  or  to  the 
Plaintiff,  or  that  A.  De  Home  and  the  Plaintiff",  or  either  of  them,  were  or  was  made 
acquainted  with  or  had  knowledge  of  the  fact  that  the  100  shares  had  been  in  the  first 
instance  sold  to  the  Defendant,  Franklin  and  Fitzgerald,  or  that  the  shares  had  been  a 
second  time  put  up  to  sale  in  manner  thereinbefore  mentioned ;  that  on  oi'  before  the 
27th  November  1845  a  deed  of  transfer  of  the  whole  of  the  seventy-five  shares  from 
the  Plaintiff  to  John  Carmichael,  as  the  person  whose  name  was  so  returned  to  A.  De 
Home  by  Messrs.  Lamond  as  the  purchaser  thereof,  was  prepared  in  the  office  of  the 
said  A.  De  Home,  as  the  broker  of  the  Plaintiff",  and  was  executed  by  the  Plaintiff", 
and  that  such  deed  of  transfer  M'hen  so  executed  by  the  Plaintiff  was  forwarded  by 
A.  De  Horne  to  Messrs.  Lamond  in  order  that  the  .same  might  be  handed  over  to 
John  Carmichael ;  and  that  a  transfer  deed  of  the  twenty-five  shares  from  the  Plaintiff" 
to  William  Heath,  whose  name  was  so  returned  to  A.  De  Horne  by  Messrs.  Lamond 
as  the  purchaser,  was  prepared  in  like  manner  by  A.  De  Horne,  and  was  executed  by 
the  Plaintiff,  and  was  forwarded  by  A.  De  Home  to  Messrs.  Lamond ;  and  that,  until 
at  or  about  the  beginning  of  the  month  of  Jaiuiary  1846,  when  the  registration  of 
shares  in  the  company  was  completed,  there  was  not  any  entry  or  register  of  transfers 
of  shares  made  or  kept  by  the  railway  company  except  so  far  as  the  memoranda  of 
transfers  thereinafter  mentioned  to  have  been  made  in  the  book  marked  A.  might  be 
considered  as  entries  or  registers  of  transfers,  and  that  after  the  12th  January  1846, 
when  the  registration  of  transfers  of  shares  was  commenced  in  book  E.,  such  deeds  of 
transfer  as  were  left  in  the  office  of  the  company  for  registration  were  not  ever  again 
delivered  out,  but  were  [600]  retained  by  the  company,  and  were  pasted  into  a  book 
kept  for  that  purpose  ;  and  that  when  deeds  of  transfer  were  taken  to  the  office  for 
registration,  before  the  registration  of  shares  was  completed,  such  deeds  of  transfer 
were  not  registered,  but  were  returned  to  the  person  bringing  the  .same,  and  that  in 
■some  cases  (at  the  request  of  the  persons  producing  such  deeds  of  transfer)  endorse- 
ments were  made  by  one  of  the  clerks  of  the  railway  company  upon  the  same,  to  the 
effect  that  certificates  of  the  shares  of  which  the  deeds  respectively  purported  to  be 
transfers  were  in  the  office  of  the  company  and  memoranda  of  the  names  of  the  parties 
to  such  deeds  of  transfer  and  of  the  number  of  shares  thereby  transferi'cd  were  entered 
in  the  book  marked  A.,  entitled  Rough  Draft  Scrip  Registration  Book  ;  and  that 
sometime  in  the  month  of  November  1845,  and  before  the  registration  of  the  shares 
in  the  company  was  completed,  the  transfer  deed  of  the  said  twenty-five  shares  to 
William  Heath  was  taken  to  the  office  of  the  railway  company  in  order  to  the  same 
being  registered,  and  that  in  a  few  days  afterwards  the  deed  of  transfer  of  the 
seventy-five  shares  to  John  Carmichael  was  also  taken  to  the  office  for  the  same 
purpose ;  that  at  the  time  when  such  deeds  of  transfer  were  so  taken  to  the  railway 
oflnce  for  the  purpose  of  registration  there  was  not,  nor  was  there  until  the  12th 
January  1846,  any  register  of  the  transfer  of  shares  kept  by  the  railway  company, 
excepting  so  far  as  the  book  marked  A.  might  be  considered  a  register  of  transfers  ; 
and  that  the  deeds  of  transfer  to  William  Heath  and  John  Carmichael  were  not  left 
at  the  office  but  were  returned  to  the  persons  producing  the  same,  and  that  memoranda 
of  the  particulars  of  the  transfers  were  made  by  J.  D.  Johnstone,  a  clerk  of  the 
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I'ompanv,  in  tho  hook  marked  A.,  which  entries  were  in  the  words  and  figures  follow- 
in'T  tliatwus  [601]  to  say  :— "  Wm.  Shaw,  surgeon,  Hampstead,  transfer  25  shares  to 
\Vm.  Heath,  .solicitor,  s'Kast  Place,  Hackney,  Middlesex,"  and  "Same,  75  shares, 
John  Carmichael,  merchant,  of  Riverstown  House,  Cork." 

Tho  Master  also  found  that  entries  of  the  names  of  the  holders  of  scrip  in  the 
company,  and  of  the  total  number  of  .scrip  and  the  numbers  designating  the  scrip  so 
hold  1)V "them,  were  contained  at  one  end  of  the  book  marked  A.;  and  that  the 
memoranda  s(')  made  by  J.  1).  Johnstone,  of  the  particulars  of  the  deeds  of  transfer 
from  tho  Plaintiff",  with  several  other  entries  of  like  nature,  were  made  at  the  other 
end  of  the  book,  the  book  having  been  reversed  for  the  purpose  of  the  different  entries 
being  made  therein  ;  and  that  there  was  no  register  of  shareholders  of  the  company 
undei'  the  seal  of  the  company  until  the  27th  February  1846. 

The  Master  also  found  that  the  deed  of  transfer,  executed  by  the  Plaintiff,  of  the 
twenty-five  shares,  so  sold  to  W.  Heath,  was,  on  or  about  the  15th  January  1846, 
registered  at  the  ottice  of  the  railway  company,  and  that  thereupon  the  twenty-five 
shares  were  transferred  in  the  book.s  of  the  railway  company,  from  the  name  of  the 
Plaintiff  into  the  name  of  W.  Heath ;  and  that  the  deed  of  transfer  executed  by  the 
Plaintifl'of  the  seventy -five  shares  to  John  Carmichael  had  not  been  registered  in  the 
books  of  the  said  company,  except  as  far  as  the  entry  in  the  book  marked  A.  might 
1)0  considered  a  register  thereof  ;  and  that  the  shares  which  were  numbered  14646  to 
14720,  both  inclusive,  still  continued  registered  in  the  name  of  the  Plaintiff  as  the 
holder  thereof. 

The  Master  proceeded  to  state  that,  in  1846,  two  calls  [602]  were  made ;  that  the 
Plaintiff  was  not  an  original  allottee  of  the  shares,  and  that  at  the  time  of  making  the 
first  of  such  calls  there  was  no  sealed  register  of  shareholders  of  the  company,  but 
that  at  the  time  of  making  such  second  and  the  third  and  fourth  calls  respectively, 
thereinafter  mentioned,  the  name  of  the  Plaintiff  was  on  the  sealed  register  of  the 
company.  The  Master  certified,  that,  upon  consideration  of  the  several  matters,  he 
found  that  the  Plaintift"  could  not  make  a  good  title  to  the  twenty-five  shares  in  the 
Xewry  and  Enniskillen  Eaihvay  Company,  which  were  comprised  in  Lot  152,  purchased 
by  the  Defendant  at  the  sale  by  auction  on  the  7th  November  1845,  by  reason  of  his 
having,  under  the  circumstances  thereinbefore  particularly  stated,  executed  to  John 
Carmichael  the  transfer  of  such  shares  so  taken  to  the  office,  together  with  the  fifty 
shares  so  sold  originally  to  Mr.  Franklin  ;  and  that  .since  the  sale  by  auction  four 
calls  and  no  more  had  been  made  in  respect  of  the  twenty-five  shares  in  question. 
After  stating  that  the  first  of  such  calls  was  made  before  the  sealing  of  the  register  of 
shareholders,  the  Master  specified  the  amount  of  the  calls,  and  found  that  under  the- 
circumstances  the  Plaintiff  was  liable  to  pay  the  second,  third  and  fourth  of  such  calls,, 
but  that  he  was  not  liable  to  pay  the  first  of  such  calls ;  that  three  of  the  calls  had 
been  paid  by  the  Plaintiff,  but  not  the  fourth,  which  still  remained  unpaid,  but  that 
the  Plaintift"  was  liable  thereto. 

When  the  cause  came  on  to  be  heard  on  the  5th  July  1855,  before  the  Yice- 
Chancellor  Stuart  on  further  directions,  His  Honour  dismissed  the  bill  with  costs, 
observing  that,  although  the  Plaintiff  had  at  one  time  a  right  to  insist  upon  a  transfer 
to  nobody  but  the  Defendant  Fisher,  yet  that,  having  agreed  to  execute  a  transfer 
and  having  executed  such  transfer  to  Carmichael,  the  privity  of  con-[603]-tract  as 
between  the  Plaintiff  and  Defendant  Fisher  was  broken,  and  that  he  the  Plaintiff  had 
acquired  a  new  right  as  against  Carmichael. 

The  Plaintiff  now  appealed  to  the  Lord  Chancellor. 

Mr.  Malins  and  Mr.  Hallett,  for  the  Plaintiff,  in  support  of  the  appeal.  It  is  well 
settled  that  a  bill  for  specific  performance  to  purchase  railway  shares  will  lie,  Dunaiff 
V.  AUirecht  (12  Sim.  189),  and  the  only  contention  raised  by  the  answer  was,  that  the 
shares  in  question  were  scrip,  and  that,  for  such,  specific  performance  will  not  lie, 
Jachon  v.  Cockei-  (4  Beav.  59).  When  the  cause  came  originally  before  the  Vice- 
Chancellor  Knight  Bruce  His  Honour  made  a  decree,  substantially,  in  our  favour, 
directing,  at  the  Defendant's  request,  the  usual  reference  as  to  title,  and  observing,. 
"  I  think  it  very  likely  that,  in  the  result,  the  Defendant  will  find  himself  fixed  with 
the  liability  to  take  the  shares ;  but  he  is  entitled  to  have  the  details  of  a  Chancery 
suit  gone  through"  (2  De  G.  &  Sm.  11.  See  p.  14).  That  decree  has  not  been 
appealed  from,  and  therefore  it  stands  so  far  as  specific  performance  is  concerned.     It 
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was  not  open  to  the  Vice-Chancellor  Stuart  to  question  the  decree  in  tliat  respect. 
His  Honour,  however,  has  dismissed  the  l)ill,  not  on  the  ground  of  want  of  title  in 
the  Plaintiff,  but  because  of  the  want  of  privity  of  contract  lietween  the  Plaintiff  and 
Defendant,  which  he  thought  was  at  an  end  when  the  Plaintiff  agreed  at  the 
Defendant's  request  to  transfer  to  his  assignee.  We  submit,  however,  that  the 
privity  of  contract,  which  undoubtedly  existed  between  the  Plaintiff  and  the 
Defendant,  could  not  be  affected  by  the  refusal  [604]  of  the  a.ssignee  of  the  latter  to 
complete,  and  that  the  moment  when  the  name  of  the  1  )efendant  was  given  in  to  the 
common  agent  for  both  parties,  that  moment  the  Defendant  liecame  liable  to  execute 
the  assignment,  to  procure  himself  to  be  registered,  and  to  pay  all  calls  made  since 
the  execution  of  the  assignment  by  the  Plaintiff",  and  to  indemnify  the  I'luintilV  against 
all  future  calls,  iriinne  v.  Price  (3  De  G.  &  Sm.  .'ilO).  We  further  submit,  that  it 
would  not  have  been  competent  for  the  Plaintiff  to  have  refused  compliance  with  the 
request  of  his  vendee,  the  Defendant,  to  transfer  to  his  nominee,  and  a  disregard  of 
that  position  seems  to  be  the  origin  of  the  fallacy  on  which  the  defence  to  this  suit 
is  founded.  The  parties  only  to  the  original  contract  could  be  proper  parties  to  a 
bill  for  specific  performance,  and  if  the  Plaintiff  had  made  the  Defendant's  assignee 
a  part}'  he  might  have  demurred,  IJ'ood  v.  indtc  (4  Myl.  &  Cr.  4G0).  Thus,  in  the 
words  of  Lord  Eldon,  in  the  case  of  Mole  v.  Smith  (Jac.  490.  See  p.  494),  "When  a 
bill  is  filed  for  a  specific  performance  it  should  not  be  mixed  up  with  a  prayer  for 
relief  against  other  persons  claiming  an  interest  in  the  estate."  The  same  principle 
was  thus  laid  down  by  Lord  Cottenham  in  Tanker  v.  Small  (3  Myl.  iV  Cr.  63.  See 
p.  71),  "Before  the  contract  is  carried  into  effect  the  purchaser  cannot  against  a 
stranger  to  the  contract  enforce  equities  attaching  to  the  property."  All  that  the 
Plaintiff  has  done  in  this  case  amounted  to  a  mere  ministerial  act,  which  as  trustee 
for  his  vendee  he  was  bound  to  do,  and  as  between  the  Plaintift'  and  the  sub-pur- 
chaser there  is  in  truth  no  privity  of  contract,  and,  for  aught  the  Plaintiff  knows,  the 
sub-purcha,ser  may  have  a  valid  defence,  but  with  that  the  Plaintiff  cannot  have  any 
concern.  They  also  referred  to  the  15th  sect,  of  the  Act  8  Vict.  c.  113,  and  to  the 
form  of  transfer  prescribed  in  that  Act. 

[605]  Mr.  Wigram  and  Mr.  Green,  for  the  Defendant,  in  support  of  the  decree  of 
the  Vice-Chancellor.  The  decree,  which  was  originally  pronounced  by  the  Vice-Chan- 
cellor  Knight  Bruce,  was  not  for  specific  performance  unconditionally,  and  amounted 
to  nothing  more  than  a  contingent  declaration  that  the  Plaintiff  might  be  entitled  if 
upon  the  enquiry  directed  before  the  Master  a  .satisfactory  title  could  be  disclosed  ; 
but,  in  fact,  the  Master  has  fou]id  that  the  Plaintiff'  caiuiot  make  a  good  title,  and 
therefore  the  decree  which  is  appealed  from,  so  far  from  being  inconsistent  with  the 
decree  of  the  Vice-Chancellor  Knight  Bruce,  is  obviou.sly  nothing  more  than  a  carry- 
ing out  of  the  original  decree  to  its  natural  conclusion  from  the  facts  as  found  l.iy  the 
Master.  The  Plaintift"  must  be  assumed  to  have  approved  of  the  act  of  his  agent  in 
substituting  Carmichael  for  the  Defendant  as  the  purchaser,  and  the  Plaintiff  cannot 
after  that  have  recourse  to  the  Defendant.  We  admit  that  it  was  optional  with  the 
Plaintiff,  whether  he  would  hold  the  Defendant  bound  or  adopt  Carmichael,  but  he 
cannot  be  heard  to  say  after  the  lapse  of  twelve  months,  and  after  the  execution  of  a 
solemn  deed  to  Carmichael,  that  he  has  not  abandoned  his  rights  as  against  the 
Defendant,  whose  existence,  according  to  the  Master's  finding,  the  Plaintift"  was 
ignorant  of  until  shortly  before  the  filing  of  the  bill.  The  Plaintiff  also  has  placed 
some  reliance  upon  the  fact  that  the  transfer  to  Carmichael  has  not  been  formally 
registered,  but  the  Plaintiff  is  in  this  dilemma  with  respect  to  these  shares;  the  bill 
states  that  he  was  the  duly  registered  owner  of  the  shares,  Ijut  the  Master  has  found 
that  there  was  no  sealed  registration  until  four  months  after  the  bill  was  filed,  and 
that  the  name  of  Carmichael  was  registered  in  the  same  book  as  that  in  which  the 
Plaintiff's  name  originally  appears ;  if  therefore  such  registration  is  invalid,  the  bill 
being  for  [606]  specific  performance  of  an  agreement  to  purchase  scrip  shares,  will 
not  lie,  Jarkwn  v.  Cocker  (4  Beav.  59) ;  if  on  the  other  hand  the  Plaintift"s  shares  were 
<lul_y  registered,  so  was  the  transfer  to  Carmichael  as  found  by  the  Master. 

Mr.  Hallett,  in  reply.  With  respect  to  the  ignorance  of  the  Plaintift"  as  to  the 
Defendant  being  his  vendee,  no  argument  can  be  drawn  from  that,  because  it  was 
immaterial  to  the  Plaintift"  to  know  the  name,  and  it  was  only  when  the  difticulty  as 
to  registration  was  made  liy  Carmichael  that  it  became  necessary  for  the  Plaintift"  to 
assert  his  rights  against  the  person  with  whom  the  contract  was  originally  made. 
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The  Lord  Chancellor.  It  seems  to  me  that  this  is  a  case  quite  free  from 
doubt.  Mr.  Shaw,  the  Plaintiff,  must,  I  think,  be  taken  to  have  been  possessed  of 
the  twenty-five  shares,  the  subject  of  this  suit.  A  question  might  have  been  raised, 
whether  these  were  shares  ;  Mr.  Shaw  was  originally  entitled  to  them  in  the  shape 
of  scrip ;  he  took  that  scrip  to  the  office,  and  there  they  were  entered  in  a  book,  and 
thereby  he  became  the  holder  of  shares ;  only  twenty-five  are  now  in  question,  and 
the  Plaintiff  sold  them  as  being  shares.  Nor  do  I  think  it  can  be  open  to  the 
Defendant  to  question  that  position  on  the  present  occasion.  The  Plaintiff  then 
being  so  entitled,  on  the  7th  November  1845,  employed  his  broker,  Mr.  De  Home, 
who"enipI(3yod  Messrs.  Lamond,  auctioneers,  to  sell  these  shares,  and  they  sold  them 
to  the  Defendant  at  28s.  6d.  per  share.  If  the  matter  had  stopped  there,  I  think, 
upon  the  principles  of  this  Court,  on  that  day  (or  whatever  time,  according  to  the 
ordinary  practice  of  the  Stock  Exchange,  is  con-[607]-sidered  sufficient  to  engraft  a 
transaction  of  this  kind  into  a  contract)  the  Defendant  became  obliged  to  complete, 
and  at  that  time  Mr.  Shaw  was  entitled  to  file  a  bill  against  the  Defendant  to  compel 
him  to  complete  that  contract ;  but,  in  the  meantime,  Messrs.  Lamond,  the  auctioneers 
and  agents  of  the  Plaintiff  on  the  original  sale  of  these  shares,  act  as  agents  for  the 
purchaser,  Mr.  Fisher,  in  a  subsequent  sale  of  the  shares,  which  he  had  purchased,  to 
another  person  of  the  name  of  Carmichael,  and  before  that  sale  took  place  they  the 
auctioneers  had  not  communicated  to  Mr.  Shaw,  the  Plaintiff,  the  name  of  the  person 
who  had  become  the  purchase)-.  I  suppose  that  is  often  not  done  for  some  time. 
It  was  said,  and  I  dare  say  truly,  that  such  sales  frequently  go  on  one  after  another 
until  a  purchase  by  some  one  intending  to  hold  takes  place.  In  this  case  there  was 
one  tran.saction  beside  the  original  sale  to  Mr.  Carmichael,  and  no  communication 
appears  to  have  been  made  by  Mi'.  Shaw  to  Mr.  Fisher,  but  it  appears  to  have  been 
made  to  Mr.  Carmichael.  If  Mr.  Carmichael  was  as  solvent  a  man  as  the  Defendant 
Mr.  Fisher,  it  could  have  made  no  difference  to  Mr.  Shaw  whether  he  tran.sferred  to 
the  one  or  to  the  other,  so  as  to  exonerate  him  from  the  future  calls  and  enable  him 
to  get  his  money.  A  small  part  of  the  interest,  in  the  subject-matter  of  this  suit 
(irrespective  of  the  calls),  I  suppose  he  got  immediately  paid  to  him  by  Mr.  Car- 
michael after  he  had  bought,  and  as  if  he,  Mr.  Carmichael,  had  been  the  purchaser, 
and  thereupon  he  executed  a  deed  to  Mr.  Carmichael,  transferring  the  shares  to  him, 
and  treating  him  as  being  the  purchaser.  Mr.  Carmichael  has  since  absconded,  or 
refuses  to  complete.  Right  or  wrong  the  company  refuse  to  surrender  this  transfer, 
so  that  Mr.  Shaw  is  still  liable  thereupon,  and  he  con.sequently  files  his  bill  against 
Mr.  Fisher.  No  doubt,  unless  there  be  some  defence  made,  he  was  entitled  to  a 
specific  per-[608]-formance  against  Mr.  Fisher.  Mr.  Fisher  is  the  person  with  whom 
he  contracted,  and  when  the  case  was  heard  before  the  Vice-Chancellor  Knight  Bruce 
His  Honour  made  a  decree,  not  in  terms  declaring  the  Plaintiff  entitled  to  a  specific 
performance,  but,  I  think,  substantially  making  a  decree  which  involved  that,  and  so 
far  introduced  into  the  decree  a  declaration  that  the  Plaintiff  was  entitled  to  a 
specific  performance,  and  it  was  referred  to  the  Master  to  report  whether  a  good  title 
could  be  made,  and  then  was  added  this  specialty — that  if  the  Master  should  find 
that  a  good  title  was  not  shewn  before  the  filing  "of  the  bill,  he  was  to  state  under 
what  circumstances  it  happened  that  such  good  title  was  not  shewn,  and  if  he  should 
find  that  the  Plaintiff  could  not  make  a  good  title  he  was  to  state  whether  it  was  by 
reason  of  any,  and  what  act  or  acts  done  by  him  since  the  sale,  and  the  nature  of 
such  act  or  acts,  and  under  what  circumstances  the  same  took  place.  That  being  the 
reference,  the  Master  found  that  the  Plaintiff  could  not  make  a  good  title.  It  is 
plain  that,  at  one  time,  the  Plaintiff  could  have  made  a  good  title,  because  he  was 
entitled  to  these  twenty-five  shares  as  shares  in  the  sense  in  which  he  had  under- 
taken to  sell  shares.  The  Master  however  reports,  in  stating  this  transaction,  that 
the  Plaintiff  had  disqualified  himself  from  making  a  good  "title  to  the  shares  in 
question,  because  he  had  conveyed  them  away  to  another  person.  Now  that,  to  mv 
mnid  IS  a  complete  answer.  The  Plaintiff  cannot  make  a  title  to  these  shares  to 
J  AT^*^'"'  ^'®°^"^''  ^®  ^^^  already  assigned  them  to  Mr.  Carmichael.  Then  it  is 
said  Mr.  Carmichael  has  not  completed.  What  does  that  signify?  As  far  as 
Mr.  Shaw  IS  concerned  he  has  executed  the  deed,  and  there  is  nothing  to  prevent 
Mr.  Carmichael  at  any  time  coming  with  that  deed  and  registering  it.  Therefore  it 
IS  plain,  the  Plaintiff  cannot  now  make  a  title. 
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[609]  It  struck  me  at  one  time  as  possible  that  there  might  be  no  defence,  because 
if  the  assignment  to  Mr.  Carmichael  bad  not  been  an  assignment  by  way  of  transfer 
to  him,  but  merelj^  an  assignment  at  the  instance  of  the  purchaser,  who  might  have 
said, — "  I  wish  you  to  convey  these  shares  to  Mr.  Carmichael  for  me,  in  pursuance, 
as  it  were,  of  some  arrangement  between  me  and  Mr.  Carmichael," — that  might  have 
been  no  bar  to  any  relief  against  Mr.  Fisher,  because  what  the  Plaintitt"  had  been 
doing  would  have  been  as  it  were  in  the  capacity  of  agent  of  the  person  from  whom 
Mr.  Carmichael  purchased.  But  that  is  not  the  history  of  this  transaction.  It  may 
be  that  Messrs.  Lamond  are  responsible  (I  do  not  mean  to  say  that  thev  are)  for 
having  got  an  improper  purchaser  for  the  person  for  whom  they  were  acting,  and 
in  not  supplying  the  right  name  ;  in  truth,  what  they  did  was  to  tell  Mr.  Shaw  that 
Mr.  Carmichael  was  the  purchaser  from  him.  The  name  of  Mr.  Fisher  does  not 
appear  to  have  been  mentioned,  as  far  as  can  be  ascertained,  for  nearly  a  twelvemonth 
afterwards.  It  is  quite  clear,  a  transfer  to  Mr.  Carmichael  was  made  upon  the  footing 
that  Mr.  Carmichael  was  the  person  who  had  purchased  from  the  Plaintitt',  and  as 
such  entitled  to  the  transfer.  It  appears  to  me  that  that  circumstance  jiuts  an  end 
to  the  case.  I  do  not  assent  to  the  position,  that  the  Defendant  was  concluded  by 
the  original  decree  of  the  Vice-Chancellor  Knight  Bruce.  That  decree  only  declared 
that  there  should  be  a  specific  performance  if  the  Plaintiff  could  make  a  title.  The 
Vice-Chancellor  directed  the  reference  in  the  waj-  I  have  already  adverted  to,  .splitting 
it  into  two  questions,  first,  whether  the  Plaintift'  ever  could  make  out  a  good  title, 
and,  if  he  could,  whether  he  had  subsequently  di.squalified  himself?  I  entirely  concur 
in  the  judgment  of  the  Vice-Chancellor  Stuart,  and  I  think  that  the  bill  was  properly 
dismissed  ;  and  therefore  this  appeal  must  be  dismissed  with  costs. 

[610]     MoRLEY  V.  MoRLEY.     Harland  V.  MoRLEY.     Before  the  Lord  Chancellor 
Lord  Cranworth.     Nov.  13,  15,  16,  17,  1855. 

[S.  C.  25  L.  J.  Ch.  1  ;  1  Jur.  (N.  S.)   1097  ;  4  W.  E.  75.] 

A  tenant  for  life  discharging  an  incumbrance  upon  the  estate  is  presumed  to  have 
intended  to  keep  the  charge  alive  against  the  inheritance  for  his  own  benefit,  and 
the  absence  of  an  assignment  will  not  conclude  him  ;  but  a  similar  presumption 
does  not  arise  from  the  payment  by  a  tenant  for  life  of  bond  debts,  which,  even  if 
assigned,  only  place  him  in  the  same  position  as  any  other  bond  creditor. 

A  testator,  being  indebted  by  bond,  devised  certain  real  estate  to  his  son  for  life, 
with  remainder,  subject  to  a  term  for  the  payment  of  legacies,  to  his  grandson  in 
tail,  and  died.  Upwards  of  twenty  years  after  the  date  of  the  latest  of  the  bonds, 
the  tenant  for  life  and  his  assignee  for  value  filed  their  bill  against  the  tenant  in 
tail  and  the  legatees,  alleging  that  the  tenant  for  life  had  paid  oft'  the  Ijond.s,  and 
seeking  to  stand  in  the  shoes  of  the  obligees  as  against  the  inheritance.  The  tenant 
in  tail  pleaded  the  Statute  of  Limitations,  the  other  legatees  did  not.  Held,  that 
the  payment  of  the  bonds  by  the  tenant  for  life  did  not  constitute  him  an  incum- 
brancer on  the  estate,  and  that  the  bonds  themselves,  being  more  than  twenty 
years  old,  the  presumption  was  that  they  had  been  satisfied. 

Semhk,  the  plea  of  the  Statute  of  Limitations,  inider  the  circumstances,  by  the  tenant 
in  tail,  enured  for  the  benefit  of  all  the  Defendants. 

In  June  1854,  the  tenant  for  life  made  an  aflidavit,  verifying  payment  of  the  bonds, 
and  died  in  August  following :  a  supplemental  suit  was  instituted  by  the  surviving 
Plaintiff,  who,  in  February  1855,  filed  the  affidavit  in  the  original  and  supplemental 
suits  :  the  Lord  Chancellor,  in  the  absence  of  any  motive  attributable  to  the  Plaintiff 
for  not  having  filed  the  attidavit  in  the  interval  between  the  date  of  its  being  sworn 
and  the  death  of  the  deponent,  received  it  with  some  qualification. 

This  was  a  motion  on  behalf  of  the  Plaintift"  John  Harland,  bv  way  of  appeal 
from  a  decretal  order  pronounced  by  the  Vice-Chancellor  Stuart  on  the  27th  of  June 
1855,  whereby  the  Plaintiff's  bill  was  dismissed  with  costs. 

The  bill  in  this  suit  was  originally  filed  on  the  10th  January  1849,  by  Francis 
Morley,   since  deceased,  and  John  Harland,  on  behalf  of  themselves  and  all  other 
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the  unsatisfied  creditors  of  Josias  Morley,  the  testator  in  the  cause,  against  John 
lieadshaw  Morley,  one  of  the  surviving  trustees  and  executors  of  his  will,  Francis 
Morley  the  younger,  the  tenant  in  tail  of  such  estates,  and  Jane  Morley,  the  widow 
of  the  testator,  and  others,  interested  under  the  will  of  the  testator.  The  object  of 
the  suit  [611]  was  to  obtain  a  declaration  that  the  late  Plaintiff  Francis  Morley,  who 
was  tenant  for  life  of  certain  real  estate  under  the  will  of  Josias  Morley,  in  respect 
of  various  payments  in  satisfaction  of  certain  bond  debts  made  by  him  out  of  the 
rents  of  the  estate,  was  entitled  to  stand  in  the  place  of  the  creditors  of  the  testator, 
whose  debts  were  so  paid,  as  a  creditor  against  the  estate  of  the  said  testator,  and 
to  have  the  same  raised  atid  paid  out  of  the  said  estates. 

The  original  bill  stated  the  will  and  codicil  of  Josias  Morley,  the  testator  in  the 
cause,  whereby,  among  other  things,  he  devised  his  residuary  real  estate  upon  trust, 
among  other  trusts,  for  payment  of  his  debts.  The  bill  also  stated  that  the  Plaintift' 
Francis  Morley  was  tenant  for  life  in  possession  of  an  estate  called  Marrick,  and 
other  estates  specifically  devised  by  the  testator,  of  which  the  Defendant  Francis 
Morley  the  younger  was  then  the  first  tenant  in  tail  in  remainder ;  and  that  the 
testator  was  considerably  indebted  by  specialty  and  simple  contract,  beside  the  debts 
due  by  him  on  mortgage.  The  bill  then  specified  various  bonds  and  promissory  notes 
given  by  the  testator  and  unsatisfied  at  his  death,  and  stated  that  at  the  time  of  the 
death  of  the  testator,  the  Plaintiff  Francis  Morley  was  only  sixteen  years  of  age,  and 
that  he  did  not  enter  into  possession  or  receipt  of  the  rents  of  the  estate  called 
Marrick  till  several  years  after  the  testator's  death,  but  that  the  Defendant  John 
Keadshaw  Morley  and  his  co-trustee,  since  deceased,  entered  into  such  possession. 
The  bill  then  stated  that  all  the  personal  estate  and  effects  of  the  testator,  except 
the  household  goods  and  effects  specifically  bequeathed  to  the  Plaintiff  Francis 
Morley,  and  all  other  the  property  comprised  in  or  which  passed  by  the  residuary 
devise  and  bequest  in  the  will  of  the  testator  Josias  Morley,  were  realised  or  con- 
verted into  [612]  money,  and  the  proceeds  applied  in  payment  of  his  funeral  and 
testamentary  expenses,  and  some  of  his  debts,  other  than  mortgage  debts  due  from 
him  at  the  time  of  his  death  ;  and  that  in  the  year  1831,  all  the  testator's  real  estate 
situate  in  the  parishes  of  Skipton  and  Addingham  were  .sold,  and  the  monies  arising 
therefrom  applied  in  paj'ment  of  mortgage  debts  and  incumbrances  charged  on  such 
real  estates  and  other  specialty  debts  of  the  testator  ;  and  that  all  the  other  real 
and  personal  estate  and  effects  of  the  testator  Josias  Morley  were  sold,  and  realised 
or  converted  into  money,  except  his  manor,  messuages,  lands  and  hereditaments 
situate  in  the  parish  of  Marrick,  in  the  county  of  York,  and  called  the  Marrick 
estate,  and  devised  in  strict  settlement  by  his  will,  and  that  no  part  of  that  estate 
had  been  sold. 

The  bill  then  stated  that  the  debts  of  the  testator  Josias  Morley  which  were  so 
paid,  did  not  comprise  all  the  debts  which  were  due  from  him  at  the  time  of  his 
decease  ;  and  in  particular  that  they  did  not  comprise,  amongst  other  debts,  the 
several  liond  debts  which  were  paid  off  by  Francis  Morley,  the  tenant  for  life,  after 
he  came  into  possession  of  the  Marrick  estate.  The  bill  then  stated  that,  by  an 
indenture  bearing  date  the  1st  July  1848,  all  the  personal  estate,  property,  including 
the  bond  debts,  credits  and  effects  of  what  nature  or  kind  soever,  of  or  belonging  or 
due  and  owing  to  him  Francis  Morley,  together  with  all  powers,  remedies  and  means 
of  him,  both  at  law  and  in  equity,  for  receiving,  recovering  and  enforcing  payment 
of  the  same,  were  granted,  assigned  and  transferred  by  Francis  Mortey  to  the 
Plaintiff  John  Harland,  his  executors,  administrators  and  assigns,  upon  trust  (among 
other  things)  for  the  payment  of  the  creditors  of  Francis  Morley  who  should  execute 
the  indenture  and  subject  thereto,  with  an  ulti-[613]-mate  trust  for  the  Plaintiff' 
Francis  Morley,  his  executors  and  administrators. 

On  the  29th  September  1849,  Mary  Morley,  one  of  the  daughters  of  the  testator 
died,  and  the  suit  was  revived  against  the  Defendant  William  Allen  Francis  Saunders, 
as  her  representative.  On  the  3d  August  18.54,  the  Plaintiff'  F.  Morley  died  intestate, 
and  letters  of  administration  were  granted  to  his  widow. 

A  supplemental  bill  was  filed  on  the  6th  December  1854,  by  John  Harland, 
statnig  these  facts,  and  that  the  Defendant  Francis  Morley  had  become  the  tenant 
in  tail  in  possession  of  the  estate  called  Marrick,  and  praying  the  same  relief  as  was 
prayed  by  the  original  bill. 
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The  facts  as  to  the  piwment  of  the  several  boiul  tk-bts  liy  Francis  Morley  were 
deposed  to  by  him  in  an  affidavit  sworn  in  the  original  suit  on  the  9th  June  lt<54, 
but  that  affidavit  was  not  filed  till  the  28th  February  1855,  when  it  was  filed  in  the 
revived  and  supplemental  suit  by  the  Plaintiff  John  Harland. 

The  Defendant  Jane  Morley,  the  widow  of  the  testator,  and  C.  F.  Saunders, 
representing  the  interest  of  the  children  of  the  testator,  alleged  that  the  late  Plaintiff 
Francis  Morley  was  enabled  by  withholding  payment  of  the  jointure  and  the  interest 
to  the  amount  of  £4000  on  the  sum  of  £9000,  bequeathed  l)y  the  testator  Josias 
Morlej'  to  his  children,  other  than  the  late  Plaintiff,  to  pay  off  the  debts  claimed  by 
the  bill,  and  that  pro  tanto  they  were  respectively  entitled  to  stand  in  the  place  of 
creditors  whose  del)ts  were  paid  off  by  Francis  Morley. 

When  the  cause  came  on  before  the  Vice-Chancellor  Stuart,  on  the  nmtion  for 
a  decree.  His  Honour  was  of  opinion  that  the  affidavit  of  the  deceased  Plaintiff 
Francis  [614]  Morley,  not  having  been  tiled  till  after  his  death  was  inadmissilile,  and 
dismissed  the  bill.     The  Plaintiff  now  appealed  to  the  Lord  Chancellor. 

Upon  hearing  the  facts  his  Lordship  observed,  that  there  did  not  appear  to  be 
any  proof  whatever  of  the  debt  before  the  Vice-Chancellor. 

Mr.  Craig  and  Mr.  J.  H.  Palmer,  for  the  Plaintiff,  the  Appellant,  submitted,  that 
though  the  Plaintiff  had  proceeded  with  his  case  before  the  Vice-Chancellor  Stuart, 
without  the  affidavit  of  F.  Morley,  yet  that  it  was  only  on  the  ground  that  strict 
proof  of  a  Plaintiff's  debt  was  not  required  as  the  foundation  for  a  creditor's  suit ; 
Owens  V.  Dickenson  (Cr.  &  P.  48),  JJliitaker  v.  Wright  (2  Hare,  310),  Greijson  v.  Booth 
(5  Hare,  536) :  that  the  present  was  a  rehearing  of  the  motion  for  decree,  and  that 
it  was  competent  for  the  Plaintiff'  to  adduce  further  evidence,  which  might  have  been 
received  below.  Herring  v.  Clohern/  (Cr.  &  P.  251). 

On  its  being  proposed  to  read  the  affidavit,  its  admissibility  was  objected  to  by 
Mr.  Bacon  and  Mr.  Cairns  for  some  of  the  Kespondents,  on  the  grounds  that  having 
been  withdrawn  before  the  Vice-Chancellor,  notice  of  the  Plaintiff's  intention  to  read 
it  on  the  appeal  ought  to  have  been  given  ;  that  there  was  no  evidence  of  any  inten- 
tion on  the  part  of  F.  Morley  to  use  it,  and  that  he  could  not  now  be  cross-examined. 
They  represented  that  for  this  last  reason  the  Master  of  the  Rolls  had  recently 
refused  to  receive  an  affidavit  made  by  a  person  who,  immediately  after  filing  it,  had 
gone  to  Australia. 

Mr.  Craig  and  Mr.  J.  H.  Palmer.  The  affidavit  of  F.  Morley  ought  not  to  have 
been  re-[615]-jected  by  the  Vice-Chancellor.  The  proper  course  for  the  Defendants 
to  have  adopted  was  to  have  moved  to  have  the  affidavit  taken  off  the  file.  The  only 
ground  upon  which  this  evidence  could  be  objected  to  is,  that  of  the  impossibility 
of  cross-examining  the  deponent,  l>ut  that  is  caused  by  his  death,  an  event  over 
which  the  surviving  Plaintiff  had  no  control,  and  for  which  he  ought  not  to  suffer, 
O'Callaghan  v.  Murphji  (2  Sch.  &  Lef.  158).  The  notice  of  motion  to  withdraw 
leplication,  in  terms  informed  the  Defendants  of  the  Plaintiff's  intention  to  read  the 
affidavit  in  question  ;  besides  the  Plaintiff  here  has  made  an  affidavit  which  in- 
corporates that  of  the  late  Plaintiff  F.  Morley.  And  if  neither  is  admissible,  it  is 
competent  for  the  Court  to  examine  witnesses  now  in  support  of  the  Plaintiff's 
allegation,  Martin  v.  Pijcroft  (2  De  G.  Mac.  &  G.  785). 

The  Lord  Chancellor.  LTnder  the  peculiar  circumstances  of  this  case,  I  think 
it  the  safer  course  to  allow  the  affidavit  to  be  received.  The  question  resolves  itself 
simply  into  whether  a  delay  of  two  months  between  the  swearing  and  filing  of  the 
affidavit  was  so  great  as  to  exclude  the  present  Plaintiff  from  filing  it  at  all  after  the 
death  of  the  deponent.  Looking  at  the  facts,  it  does  not  appear  that  any  advantage 
could  have  been  obtained  from  filing  it  earlier.  I  shall  therefore  permit  it  to  be 
read  :  but  there  having  been  no  opportunity  for  the  cross-examination  of  the 
deponent,  I  shall  have  no  scruple  in  giving  less  credit  to  the  affidavit  in  question 
than  to  any  evidence  which  may  be  adduced  by  the  other  side  to  rebut  it. 

Another  objection  was  raised  by  the  counsel  for  the  Respondents,  on  the  ground 
that  J.  Read.shaw  Morley,  one  of  the  executors  of  the  testator,  had  not  been  made 
[616]  a  Respondent  to  the  appeal.  They  urged  that,  the  bill  having  been  dismissed 
as  against  him  in  the  Court  below,  the  present  was  a  proceeding  at  best  only  to 
charge  interests,  which  could  not  be  affected  until  after  it  was  established  that  the 
real  estate  devised  for  payment  of  debts  and  the  personalty  of  the  testator  were 
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exhausted.  On  the  other  hand  it  was  submitted  by  the  Appellant,  that  the 
Pefentlant  J.  K.  Morley  had  in  fact  exhausted  all  such  real  and  personal  estate  in 
the  payment  of  the  testator's  debts ;  and  that,  in  truth,  no  relief  could  be  obtained 
a"ains"t  him,  even  if  ho  were  served  with  a  notice  of  the  appeal ;  that  having  been 
served  in  the  Court  below,  and  not  having  appeared  at  the  original  hearing,  it  was 
not  necessarj'  on  a  re-hearing  to  serve  him  with  a  fresh  siilquena ;  that,  at  all  events, 
the  cause  might  be  permitted  to  proceed,  on  the  undertaking  of  the  Plaintiff  to  serve 
him  with  notice  of  the  appeal,  and  that  in  the  meantime  judgment  should  not  be 
given  until  he  had  been  served. 

The  Lord  Chancellor  allowed  the  argument  to  proceed,  on  the  undertaking  of 
the  Appellant  to  serve  J.  K.  Morley  with  a  notice  of  the  appeal,  and  on  the  under- 
standing that  judgment  should  not  be  given  till  he  had  been  served. 

Mr.  Craig  and  Mr.  J.  H.  Palmer.  The  only  question  is,  whether  the  Plaintift', 
as  representing  the  tenant  for  life,  who  has  paid  off  incumbrances  affecting  the 
inheritance,  has  not  a  right  to  stand  in  the  shoes  of  the  creditors.  In  the  absence  of 
any  evidence  to  the  contrary,  it  is  well  established  that  a  tenant  for  life  discharging 
incumbrances,  is  presumed  to  keep  them  alive;  St.  Paul  v.  Viscount  Dudley  (15  Ves. 
167),  Bimjes  v.  Mawhey  (T.  &  R.  167),  Burrell  v.  The  Earl  of  Egremont  (7  Beav.  205). 
It  is  clear  also  that  a  bond  and  mortgage  [617]  creditor  has  a  charge  upon  the  estate 
of  his  debtor  in  respect  of  the  bond,  and  that  neither  the  heir  nor  the  devisee  of  the 
debtor  can  redeem  the  mortgage  without  payment  of  the  bond  debt ;  Acton  v.  Acton 
(Prec.  in  Ch.  237),  Challii  v.  Cashorn  (Prec.  in  Ch.  407).  In  the  Court  below,  some 
reliance  was  placed  on  the  Statute  of  Limitations,  but  if  the  affidavit  of  F.  Morley  is 
receivable,  it  removes  all  doubt  as  to  the  Statute  of  Limitations,  for  during  the 
existence  of  the  tenancy  for  life  the  statute  does  not  run,  Burrell  v.  The  Earl  of 
Egremont. 

Mr.  Bacon  and  Mr.  Cairns,  for  C.  Morley,  the  widow,  and  Francis  Morley,  the 
tenant  in  tail.  Bond  debts  are  not  charges  on  the  real  estate  of  a  debtor  within  the 
benefit  of  the  rule  relied  on  by  the  Plaintiff;  HoUey  v.  JFeeilon.  (1  Vern.  400) ;  Spach- 
man  v.  Timbrell  (8  Sim.  253).  If  they  were,  this  consequence  would  follow,  that 
every  simple  contract  debt  would  be  equally  a  charge.  If  the  bond  creditor  has  such 
a  charge  as  is  alleged,  he  can  only  have  it  under  the  Statute  of  Fraudulent  Devises, 
3  it  4  W.  &  M.  c.  14.  That  statute  merely  refers  to  the  case  where  the  will  of  a 
te-stator  stands  between  the  creditors  and  their  rights,  and  leaves  the  creditors  un- 
affected by  the  devise ;  but  until  judgment  was  recovered,  there  was  no  charge  upon 
the  lands.  In  the  case  of  Spachnan  v.  Timlrrell  (8  Sim.  253),  Sir  L.  Shadwell  lays  it 
down  that  the  statute  does  not  charge  the  land  but  the  person  of  the  devisee.  In 
the  same  way  Lord  Langdale,  in  the  case  of  Richardson  v.  Horton  (7  Beav.  112),  says, 
"  debts  by  specialty  in  which  the  heirs  are  bound,  constitute  no  lien  or  charge  upon 
the  land,  either  in  the  hands  of  the  debtor  or  of  his  heir."  [The  Lord  Chancellor 
referred  to  the  observations  of  Lord  Cottenham  in  Pimm  v.  Insall  (1  Mac.  &  G.  449), 
in  which  the  dicta  of  Sir  L.  Shadwell  in  [618]  the  case  of  Spackman  v.  Timbrell  (8  Sim. 
253),  are  questioned.]  The  case  of  Copis  v.  Mi'ldleton  (T.  &  R.  224)  shews  that  where 
a  surety  pays  off  a  bond  debt,  the  utmost  right  which  he  can  assert  in  respect  of  such 
payment,  is  to  be  a  simple  contract  creditor.  The  case  of  Burrell  v.  The  Earl  of 
Egremont  (7  Beav.  205),  is  no  authority  for  the  Plaintifl",  and  the  observations  of 
Lord  Langdale,  which  have  been  cited,  were  with  reference  to  an  express  charge  on 
the  estate,  and  on  which  interest  was  payable  de  anno  in  annum,  and  there  was  an 
assignable  person  to  pay,  both  which  elements  were  wanting  here.  In  the  cases  of 
Jones  V.  Mm-gan  (1  Bro.  C.  C.  206),  and  Surges  v.  Maivhey  (T.  &  R.  167)  also,  the 
debts  were  expressly  charged  upon  the  estate.  We  further  submit,  that  the  whole 
of  these  bond  debts  being  more  than  twenty  years  old,  are  barred  by  the  Statute  of 
Limitations.  The  bill  contains  no  allegation  of  payment  of  interest ;  and  even  pay- 
ment of  interest  by  an  executor  will  not  keep  the  debt  alive  as  against  the  inherit- 
ance ;  Putnam,  v.  Bates  (3  Russ.  188)  ;  Marten  v.  JFliichelo  (Cr.  &  P.  257).  It  is  also 
to  be  observed,  that  the  deceased  Plaintiff  was  himself,  under  the  testator's  will, 
entitled  to  one-half  of  the  testator's  residuary  estate  ;  and  it  is  quite  consistent  with 
his  affidavit  that  he  paid  the  bond  debts  out  of  his  share  of  the  residue,  which  he 
was  under  an  obligation  to  do  before  he  took  any  of  the  residuary  estate.  It  was 
.said  that  service  of  notice  of  the  appeal  on  the  Defendant  J.  R.  Morley  would  be 
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sutticient,  but  it  is  manifest  that  it  would  bo  unavailing,  for  even  if  tho  Plaintitl'  was 
allowed  to  take  the  bill  pro  confesso  against  him,  it  must  bo  only  seaimhnii  aUe<iuta  et 
pivhata.  The  whole  fallacy  of  the  Plaintiff's  argument  is  in  the  assumption  that  ho 
has  a  charge,  whereas  it  is  only  what  may  be  matured  into  a  charge.  Before  the 
Statute  of  Fraudulent  Devises  (3  &  4  W.  &  M.  c.  14),  a  creditor  [619]  had  no  specific 
right  against  the  heir  of  his  delitor,  but  only  in  respect  of  assets  descended,  and  u]) 
to  that  time  there  was  no  remedy  against  the  devisee.  That  statute  placed  tho 
devisee  on  the  same  footing  as  the  heir  (the  oidy  question  being  whether  there  was 
any  devised  land) ;  the  devisee,  however,  might  have  aliened,  and  the  alienee  would 
not  have  taken  the  estate  ctim  onere. 

Mr.  Malins  and  Mr.  Chapman,  for  Mr.  and  Mrs.  Saunders  and  the  other  parties 
claiming  portions  under  the  term  of  500  years. 

Mr.  Lindley  appeared  for  the  trustees. 

Mr.  Craig,  in  reply. 

The  Lord  Ch.\ncei,lor.  This  is  one  of  those  cases  in  which  I  entertain  very 
little  doubt.  The  original  bill  was  filed  on  behalf  of  the  tenant  for  life  of  an  estate 
in  Yorkshire,  with  remainder  to  his  first  and  other  sons  in  tail,  and  by  the  present 
Plaintiff',  and  it  sought  to  enforce  a  claim  on  the  inheritance  for  tho  amount  of  certain 
bond  debts  which  were  created  by  the  devisor  of  the  estate,  and  which  the  tenant  for 
life  alleged  he  paid  off  from  time  to  time  after  he  came  into  possession  of  the  estate  ; 
and  the  sole  question  is,  whether  such  payment  comes  within  the  principle  of  this  Court 
with  regard  to  persons  having  partial  interests  in  estates  paying  oft'  incumbrances. 
The  principle  is,  that  where  any  person  having  such  partial  interest  in  the  estate, 
pays  a  debt  which  is  capable  of  being  made  a  charge  upon  the  inheritance,  and  at 
the  .same  time  takes  every  precaution  to  shew  that  he  has  no  intention  of  relieving 
the  inheritance  from  its  liability,  the  Court  will  aid  him  in  procuring  repayment  out 
of  the  estate.  When  that  is  done  it  is  usual  to  take  an  assignment,  but  very  often 
that  precaution,  as  a  security,  has  been  neglected  and  not  [620]  had  recourse  to  ; 
and  then  the  question  has  arisen,  whether  that  was  a  mere  oversight,  whether  the 
party  intended  to  be  in  the  position  of  a  person  paying  off"  an  incumbrance,  and 
taking  an  assignment  of  it  to  himself,  so  that  when  his  partial  interest  in  the  estate 
should  cease,  his  right  as  incumbrancer  might  take  effect,  or  whether  it  was  inten- 
tionally done,  in  order  to  relieve  the  inheritance.  The  result  of  the  long  series  of 
authoritie.s,  proceeding  upon  a  very  intelligible  principle,  I  take  to  be  this,  that  when 
an  incumbrance  is  paid  off  by  the  person  having  a  partial  interest  (that  is,  an  interest 
less  than  the  whole  inheritance),  unless  there  is  something  to  shew  a  contrary  inten- 
tion, the  presumption  is,  that  he  meant  to  do  that  which  in  law  and  in  equity  he 
might  have  done,  namely,  to  keep  it  alive  for  his  own  interest,  and  that  the  omission 
was  a  mere  oversight ;  in  such  a  case  the  Court  will  supply  that  omission,  by  giving 
him  or  by  causing  the  proper  parties  to  give  him,  if  necessary,  an  a.ssignment  or 
an  instrument  which  shall  put  him  in  the  same  position  as  if  he  had  obtained  it  for 
himself.  The  presumption  is  different  where  the  party  paying  oft'  the  incumbrances 
is  entitled  to  the  inheritance — where  he  is  absolutely  entitled  to  the  fee-simple. 

Now  here,  Mr.  Francis  Morley  was  tenant  for  life,  and  what  he  did  was  not  to 
pay  oft"  anything  which,  properly  speaking,  was  an  incumbrance  on  the  estate,  but  he 
paid  off  a  great  number  of  bond  debts  which  wore  created  by  the  testator  in  his 
lifetime  ;  and  the  question  is,  whether  by  di.scharging  those  bond  debts  he  was  in  the 
same  predicament  as  if  he  had  paid  oft"  an  incumbrance  or  charge  upon  the  estate. 
In  the  course  of  the  argument  there  have  been  incidental  discussions,  which  I  by  no 
means  regret,  for  they  have  been  important  to  clear  up  some  inaccuracies  which  have 
arisen  from  this  being  more  the  subject  of  ancient  law  than  what  is  commonly 
resorted  [621]  to  now,  as  to  the  nature  of  the  rights  of  bond  creditors  upon  the 
estates  of  the  heirs  or  devisees  of  their  bond  debtors.  I  take  the  principle  of  the 
law  to  be  this,  the  right  against  land  on  the  part  of  the  creditors,  even  by  judgment, 
was  only  a  right  created  by  statute  though  a  very  early  one  (13  Edw.  1,  c.  18, 
Westminster  the  Second),  one  of  those  statutes  which  we  are  accustomed  to  look  at 
as  common  rather  than  statute  law,  although  they  are  statute  law.  With  respect, 
however,  to  the  right  of  the  creditor  by  specialty  when  the  heirs  were  bound  against 
the  lands  of  his  debtor,  which  descended  to  the  heir,  my  impression  is,  that  by 
common  law  such  lands  wore  assets  for  the  payment  of  the  ancestor's  debts.     But  in 
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whatever  wav  these  rights  originated,  they  are  different  in  the  one  case  from  what 
thev  are  in  the  other.  In  the  former,  the  statute  of  Westminster  the  Second  (13 
Edw.  1,  c.  18)  gives  the  right  to  a  judgment  creditor  by  writ  of  elegit  to  have  a  writ 
directed  to  the  sheriff,  to  put  him  in  possession  of  half  of  the  lands  belonging  to  his 
debtor ;  but  the  right  that  a  bond  creditor,  when  he  sues  the  heir,  has  against  the 
lands  of  the  giver  of  the  bond,  is  a  right  by  common  law,  and  is  a  right  to  treat  the 
heir  as  being  his  debtor  and  to  recover  judgment  against  him  on  the  debt,  but  limited 
in  this  way,  that  he  is  to  take  his  execution  from  the  lands  that  have  descended  upon 
the  heir  from  the  ancestor,  and  according  to  the  form  that  is  expressly  stated  in  the 
judgment,  whereupon  the  writ  of  extent  issues  to  the  sheriff,  commanding  him  to 
inquire  of  what  lands  the  judgment  debtor,  the  ancestor,  died  seised  at  the  time  the 
writ  was  sued  out,  and  what  descended  to  his  heir,  and  those  lands  he  was  desired  to 
extend  and  take  in  satisfaction  of  the  debt.  Such  being  the  nature  of  the  legal  rights 
of  bond  creditors,  what  is  the  course  that  this  Court  takes  in  respect  of  such  debts  ? 
This  Court  does  not  give  or  affect  to  give  to  such  creditors  equitable  rights  as  to  the 
land  any  more  than  i't  [622]  would  to  simple  contract  creditors,  or  to  bond  creditors 
in  respect  of  the  personal  assets  ;  and  although  equitable  rights  are  enforced  in  this 
Court,  it  is  merely  that  this  Court  makes  itself  ancillary  to  giving  a  more  convenient 
redress,  because  it  is  intended  to  be  practically  the  same  as  that  which  all  the 
creditors  would  have  got  at  law,  if  they  had  all  sued  concurrently.  This  Court 
abhors  creditors  running  to  try  who  shall  get  the  first  judgment,  and  therefore  gives 
to  all  equally :  as  for  instance  in  the  case  of  a  creditor's  suit  against  executors  ;  and 
so  in  suits  by  bond  creditors,  in  order  to  be  paid  out  of  the  real  estate  which 
descended  upon  the  heir,  it  directs  the  property  to  be  sold  instead  of  being  extended, 
and  out  of  the  proceeds  payment  to  be  made  to  the  creditors.  Where,  however, 
there  is  an  estate  of  the  value  of  £100,000  and  debts  proved  to  the  amount  of 
£10,000  only,  the  Court  would  never  by  its  decree  order  a  sale  of  the  whole  of  the 
estate,  nor  would  it  leave  creditors  to  be  paid  by  taking  possession  of  the  lands,  nor 
impose  upon  the  heir  the  burden  of  satisfying  the  debts  out  of  the  annual  rents,  but 
it  would  direct  a  sale  of  a  competent  part  of  the  estate  in  order  to  meet  the 
debts. 

Now  here  the  estate  is  not  in  the  hands  of  the  heir,  but  in  the  hands  of  the 
devisee,  although  practically  since  the  Statute  of  Fraudulent  Devises  (3  &  4  AV.  &  M. 
c.  14)  that  makes  no  difference.  Before  that  statute  we  know  that  a  devise  defeated 
the  right  of  a  creditor  altogether,  because  the  judgment  was  that  it  should  be 
recovered  out  of  the  real  estates  which  had  descended  to  the  heir,  and  the  inquiry 
was  what  lands  descended  on  the  heir  and  remained  in  the  heir  up  to  the  time  of  the 
suing  out  of  the  writ.  The  answer  would  have  been  nil  as  to  all  the  lands  ^^'hich 
had  been  devised  away.  This  was  a  very  improper  mode  of  defeating  the  rights  of 
creditors,  and  to  obviate  that  the  Statute  of  Fraudulent  Devises  [623]  was  passed, 
which  sub.stantially  made  devised  lands  liable  just  in  the  same  way  as  if  they  had 
been  left  to  descend  ;  the  statute  says  that  the  devise  shall  be  fraudulent  and  void 
as  against  creditors,  and  proceeds  to  enact,  that,  notwithstanding  such  devise,  the 
creditors  may  .sue  the  heir,  joining  with  him,  as  a  Co-defendant,  the  devisee  of  the 
obligor  of  the  bond.  An  expression  dropped  from  one  of  the  counsel  during  the 
argument  which  I  forgot  to  notice  at  the  time,  but  which  struck  me  as  inaccurate,  to 
the  effect  that  the  statute  enables  you  to  sue  the  devisee,  making  the  heir  a  Co- 
defendant.  I  take  it  to  be  more  accurate  to  say,  that  it  enables  you,  as  you  had  the 
right  before  to  continue  to  sue  the  heir,  making  the  devisee  a  Co-defendant.  What 
the  statute  says  is,  that  the  devise  shall  be  utterly  void,  frustrate  and  of  no  effect, 
as  against  creditors.  You  must  continue  to  sue  the  heir  as  before,  but  as  someone 
else  has  got  the  property  you  may  sue  him  also  as  a  Co-defendant.  However,  that  is 
not  very  important,  although  I  tliink  it  right  to  notice  it. 

Having  considered  the  matter  thus  far,  the  way  is  cleared  to  see  what  are  the 
rights  at  law  and  in  equity  of  bond  creditors,  in  respect  of  their  bonds,  against  the 
estates  which  have  descended  or  been  devised.  They  may  file  a  bill  in  this  Court  on 
behalf  of  themselves  and  others,  to  have  that,  which  is  a  purely  legal  right,  made 
available  to  them  against  what  are  purely  legal  assets,  just  as  they  might  have 
proceeded  at  law  ;  except  that  in  such  a  case  this  Court,  delighting  in  equality,  gives 
it  all  rateably  instead  of  letting  the  creditors  take  according  to  the  priority  of  "their 
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actions  at  law.  The  equity  asserted  by  this  l)ill  is,  that  a  person  having  an  estate 
for  life  in  Yorkshire,  and  having  paid  off  certain  bond  debts  of  his  ancestor,  is 
entitled  to  the  same  right  as  if  there  had  been  incuml)rances  on  the  estate  to  the 
amount  of  those  bonds.  The  argument,  that  there  is  no  substantial  dif  [624]-ferenco 
lietweeii  the  one  case  and  the  other,  seems  at  first  blush  very  plausible.  It  niav  be 
that  they  are  distinctions  which,  if  we  were  now  going  to  legislate,  bv  makin<'  a" law 
'le  noro,  we  might  say  ought  not  to  exist,  and  that  the  same  law  should  lie  applicable 
to  the  one  as  to  the  other  ;  Ijut  that  is  not  the  question,  for  we  must  administer  the 
law  as  we  find  it.  I  think,  however,  there  are  very  great  distinctions.  When  I  pay 
off  an  incumljrance  I  in  fact  make  myself  a  purchaser  of  a  portion  of  the  inheritance. 
The  incumbrance,  whether  it  be  ascertained  previously  bv  deed  or  otherwise,  or 
whether  it  be  merely  created  by  will  in  the  shape  of  a  charge  of  a  particular  sum  of 
money,  or  of  a  debt,  or  of  a  general  charge  of  debts,  after  the  amount  has  been  ascer- 
tained, is  in  truth  an  appropriation  of  a  particular  part  of  the  inheritance  for  a  parti- 
cular object.  When  I  pay  off  that,  therefore,  it  is  quite  certain  that  I  become 
entitled  to  that  portion  of  the  inheritance,  whether  it  be  a  debt  or  other  charge.  It 
may  not  at  the  moment  I  pay  it  off  be  ascertained  what  is  the  exact  amount,  but  it 
is  capable  of  lieing  ascertained — certum  est  quod  certnm  re<ldi  potest.  But  when  I  pa}- 
off  one  of  twenty  bond  debts,  what  part  of  the  estate  does  that  give  me  ?  None  at 
all,  if  other  bond  creditors  sue  immediately  at  law  and  obtain  a  judgment.  Supposing 
I  take  every  precaution  to  get  the  debt  assigned,  it  still  only  puts  me  in  the  same 
situation  as  any  other  of  the  bond  creditors  would  have  been,  and  I  might  be  defeated 
entirely  by  others  getting  prior  rights  before  me.  But  moreover  there  is  this 
practical  distinction  :  I  cannot  keep  up  my  legal  right  after  I  have  paid  off  the  bond  : 
I  cannot  pay  oft"  a  bond  and  then  say  afterwards  nevertheless  I  will  sue,  because  in 
equity  I  have  a  right  to  it.  I  do  not  mean  to  say  that  this  cannot  be  done  by  the 
contrivance  of  an  assignment  nominally  to  some  third  party,  but  in  trust  for  the 
person  paying  off  the  bond,  and  which  [625]  would  be  valid  in  equity,  but  even  that 
would  not  give  the  person  paying  oft"  the  bond  a  right  to  become  an  incumbrancer  on 
the  estate,  though  this  Court  would  compel  the  creditor  to  allow  the  use  of  his  name 
in  any  proceeding  which  it  might  be  thought  fit  to  institute  ;  but  this  consequence 
would  follow,  namely,  that  what  would  be  a  defence  to  the  creditor  would  also  be  a 
defence  to  the  party  using  his  name.  You  cannot  by  taking  the  a.ssignment  of  a 
bond  debt  put  the  debtor  in  any  worse  predicament  than  he  would  have  been  in  if  it 
had  not  been  assigned.  In  short,  you  can  only  .sue  in  the  name  of  the  person  from 
Avhom  you  take  the  assignment  of  the  debt.  Then  what  is  the  result  of  these 
principles  in  the  present  case  ?  Here  the  owner  of  the  inheritance  at  all  events  sets 
up  the  Statute  of  Limitations,  the  other  Defendants  do  not  in  terms  set  up  that 
statute  ;  but  I  am  at  a  loss  to  conceive  how  the  statute  can  be  a  bar  to  charging 
the  inheritance  without  also  being  a  bar  to  charging  everything  affecting  the 
inheritance.  It  is  quite  certain  that  in  the  year  1849,  when  the  suit  was 
originally  instituted  at  the  instance  of  Mr.  Morley  desiring  to  stand  in  the 
shoes  of  bond  creditors,  there  would  have  been  an  answer  on  the  part  of  those  who 
pleaded  the  Statute  of  Limitations.  It  is  said  that  all  the  Defendants  did  not  plead 
the  statute.  Take  that  to  be  so,  I  do  not  know  how  that  may  be,  but  I  doubt 
whether  when  the  owner  of  an  inheritance  pleads  the  Statute  of  Limitations  it  must 
not  be  taken  as  pleaded  for  all. 

But  I  do  not  think  it  is  necessary  to  speculate  upon  that  point  for  this  reason  : — 
This  suit  relates  to  bond  debts,  and  quite  independent  of  the  Statute  of  Limitations: 
for  the  quieting  of  the  possession  of  mankind  long  before  any  Statute  of  Limitations 
passed  aft'ecting  specialty  debts,  it  was  a  rule  and  presumption  of  law,  for  the  benefit 
of  mankind,  that  after  twenty  years,  bonds  must  be  pre-[626]-sumed  to  have  been 
satisfied.  Now  is  that  a  reasonable  presumption  or  nof?  I  think  it  is  a  presumption 
that  is  conclusively  established  to  be  true  in  this  case;  pririKl  facie  certainly,  for  the 
most  obvious  of  all  reasons,  namely,  that  the  bonds,  or  most  of  them,  are  cancelled, 
and  delivered  up  into  the  hands  of  the  obligor :  but  the  suggestion  that  has  been 
made  is,  that  they  were  paid  off  under  the  notion,  that,  although  there  was  no 
assignment  taken,  yet  that  the  person  paying  them  off,  being  the  tenant  for  life  of 
the  estate  who  would  eventually  not  be  the  person  to  be  made  liable,  paid  them  oft" 
only  to  keep  them  alive.     I  doubt  whether  any  such  intention  as  that  could  be 
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inquired  into,  certainly  not  as  against  the  inheritance,  and  certainly  not  against  those 
who  pleaded  the  Statute  of  Limitations.  ■    •      v,      •       i. 

But  that  brings  me  to  consider  the  question  of  intention.  True  it  is,  that  m  the 
case  of  an  incumbrance  paid  off  by  a  tenant  for  life,  or  other  person  having  a  partial 
interest,  the  absence  of  an  assignment  to  keep  it  alive  does  not  conclude  him.  If 
the  rosu'lt  of  the  opinion  of  the  Court  is,  that  he  intended  to  pay  it  off  for  his  own 
benefit,  that  will  keep  it  alive  ;  but  it  is  necessary  to  shew  that  he  did  at  the  time 
intend  to  keep  it  alive,  for  I  take  it  to  be  clear  that  if  a  tenant  for  life  pays  off  an 
incumbrance,  intending  to  discharge  the  inheritance,  he  cannot  afterwards  say,  "  I 
have  altered  my  mind,  and  will  now  revive  it."  The  question  is,  what  is  the  presump- 
tion here  as  to  what  was  the  intention — looking  at  it  in  the  most  lilieral  point  of  view 
—  of  Mr.  Francis  Morley  when  he  discharged  these  bonds?  I  think  the  presumption 
at  which  I  must  arrive  is,  that  he  intended  to  pay  them  off  altogether.  Nothing 
could  be  so  probable.  He  was  tenant  for  life.  He  was  a  young  man  in  his  minority 
when  he  succeeded  to  the  property,  and  I  observe  that  he  paid  them  all  oft"  when  quite 
a  young  unmarried  man,  when  the  [627]  estate  was  his  for  life,  with  remainder  to  his 
first  and  other  sons.  I  dare  say  he  considered  it  as  if  it  were  an  entailed  estate. 
He  married  I  believe  in  1836  or  1837  ;  almost  all  the  bonds  were  paid  off  before  the 
marriage,  Imt  some  were  paid  off  afterwards.  I  cannot  believe  that  if  he  had  intended 
to  keep  them  alive  he  would  have  torn  the  seals  off  the  bonds ;  he  would  have  kept 
them  to  shew  that  he  had  a  charge  as  a  bond  creditor  rakat  quantum.  In  his  affidavit 
he  says  that  he  borrowed  money  to  pay  them  off,  and  that  he  had  afterwards  paid  off 
the  money  so  borrowed,  but  with  the  view,  I  have  not  the  least  doubt,  of  discharging 
the  estate  from  them,  and  I  infer  that  from  the  language  of  his  own  affidavit.  I  had 
at  first  some  doubts  whether  that  affidavit  ought  to  have  been  read,  but  I  think  that 
I  was  right  in  admitting  it,  and  I  am  very  glad  that  I  so  decided.  I  observe  that  in 
almost  all  the  cases  his  own  words  are,  "  I  paid  off  the  bond  :  "  sometimes  the  expres- 
sion is,  "  I  paid  the  bond  ;  "  but  I  think  in  the  majority  of  the  cases,  at  any  rate  in  a 
great  number  of  them,  the  expression  is,  "  I  paid  off  the  bond  ;  "  the  result  is  conclusive, 
that  he  meant  there  was  an  end  of  the  bond ;  and  I  observe  he  does  not  say  one  word 
about  his  having  anj'  intention  when  he  so  paid  them  off.  I  may  here  remark,  that 
although  I  admitted  the  affidavit  in  evidence,  yet,  I  think,  it  is  evidence  which  ought 
to  he  received  with  the  greatest  caution,  for  the  parties  were  precluded  from  the 
opportunity  of  cross-examination,  and  I  ought  to  presume  that  upon  cross-examina- 
tion everything  which  the  circum.stances  of  the  case  suggest  as  probable  against  the 
party  making  the  affidavit  ought  to  be  taken  as  evidence  against  him.  Suppose  he 
had  been  cross-examined,  and  this  question  had  been  asked,  "Did  you,  at  the  time  you 
paid  off  these  several  bonds,  intend  to  keep  them  alive  as  against  the  inheritance,  or 
to  get  rid  of  them  for  ever  ?  "  His  answer  would  have  been,  "  I  meant  to  put  an  end 
to  them."  That  would  have  [628]  been  his  answer,  if  he  had  answered  as  an  honest 
man,  which  I  have  no  reason  to  suppose  he  was  not. 

Therefore,  in  my  opinion,  the  principle  of  law  which  is  clearly  settled  with  regard 
to  the  discharge  of  an  incumbrance  by  a  tenant  for  life,  does  not  apply,  or  only  in 
a  very  remote  degree  applies,  to  the  discharge  of  a  bond  debt.  I  do  not  say  that  a 
tenant  for  life  discharging  a  bond  debt,  and  taking  care  at  the  time  to  manifest  the 
intention  not  to  pay  it  off  altogether,  but  to  keep  it  alive,  cannot  preserve  to  himself 
the  rights  of  the  creditor.  The  strong  presumption,  however,  is,  that  he  has  no  such 
intention  ;  but  even  if  he  has  such  an  intention  it  is  an  intention  which  he  cannot 
make  available,  if  he  has  allowed  such  a  lapse  of  time  to  pass  as  that  the  bond  ci-editor, 
if  suing  for  himself,  would  have  no  right  against  the  estate.  That  does  not  apply 
where  the  debts  are  charged,  because,  whether  charged  in  the  lifetime  or  by  the  will, 
the  same  result  happens,  that  each  debt,  when  ascertained,  becomes  a  charge  upon  the 
inheritance  ;  whether  they  are  charges  in  order  one  after  another  or  to  be  rated  pari 
passu,  when  they  are  ascertained,  they  are  still  charges,  and  the  principle  applicable 
to  them,  to  be  derived  from  the  decided  cases,  is  not  a  principle  which  can  govern  a 
case  like  the  present. 

My  opinion,  therefore,  is,  that  the  judgment  of  the  Vice-Chancellor  was  quite 
correct,  and  that  this  appeal  must  be  dismissed  with  costs. 
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[629]  Walters  v.  The  Northern  Coal  Mining  Company.  Before  the  Lord 
Chancellor  Lord  Crainvorth.  March  10,  14,  17,  28,  31,  April  18,  21,  Nor.  26, 
1855. 

[S.  C.  25  L.  J.  Ch.  633  ;  2  Jur.  (N.  S.)  1  ;  4  W.  R.  140.     Considered, 
IF  right  v.  J'itt,  1870,  L.  K.  12  Eq.  408.] 

In  pursuance  of  an  arrangement  made  on  behalf  of  a  joint  stock  company  with  certain 
persons  to  purchase  the  beneficial  interest  in  a  colliery  lease  agreed  to  be  granted 
to  them  for  a  term  of  forty  years,  a  lease  was  granted  in  March  1842  to  three 
persons,  as  trustees  for  the  company,  for  a  period  of  forty  years,  at  a  fi.xed  rent, 
together  with  a  royalty.  The  lease  contained  a  stipulation  enabling  the  lessees, 
at  the  end  of  any  period  of  three  years  from  its  commencement,  to  determine  the 
lease  by  giving  twelve  months'  notice.  The  company  entered  into  possession  in 
December  1841,  and  remained  in  such  possession  till  November  1842,  when  the 
working  proving  unprofitable,  was  abandoned  and  never  afterwards  resumed.  In 
January  1850  the  company  was  dissolved,  and  its  affairs  ordered  to  be  wound  up 
under  the  provisions  of  the  Joint  Stock  Companies  Winding-up  Acts.  The  lessor 
became  bankrupt  in  August  1853.  Some  time  prior  to  his  bankruptcy  his  interest 
in  the  mine  became  vested  in  the  Plaintift".  In  May  1852  the  otticial  manager  of 
the  companj',  under  protest  that  the  lease  was  not  binding  on  the  company,  gave 
notice  to  terminate  the  lease  on  the  31st  of  May  following,  when  one  of  the  triennial 
periods  expired.  On  the  23d  February  1853  the  Plaintiff  filed  his  bill  against  the 
official  manager  of  the  company,  praying  a  declaration  that  the  company  had 
accepted  the  lease  and  were  bound  thereby,  and  that  the  official  manager  might  be 
ordered  to  pay  the  arrears  of  the  stipulated  rent  since  March  1842,  together  with 
compensation  for  all  breaches  of  covenant.  Held,  that  no  relief  in  the  nature  of 
specific  performance,  nor  any  equitable  relief,  could  be  granted  either  against  the 
persons  to  whom  the  demise  was  made  or  against  the  company  in  respect  of  their 
occupation,  the  rights  of  the  Plaintift',  if  any,  being  legal. 

The  case  of  Clavering  v.  irestlei/,  3  P.  W.  402,  so  far  as  it  might  be  an  authority  for 
the  recovery  of  rent  as  an  equitable  debt,  disapproved. 

This  was  an  appeal  by  the  Plaintiff  from  the  decree  of  the  Vice-Chancellor  Wood 
made  upon  the  hearing  of  the  cause,  whereby  the  Plaintift"'s  bill  was  dismissed,  but 
without  costs.  The  facts  of  the  case  are  fully  stated,  and  the  arguments  on  both  sides 
reviewed,  by  the  Lord  Chancellor  in  his  judgment. 

Mr.  Rolt  and  Mr.  T.  Stevens  appeared  for  the  Plaintiff  in  support  of  the  appeal, 
and  relied  upon  the  authority  of  the  case  of  Clavering  v.  IFestley  (3  P.  W.  402),  which 
was  not  cited  before  the  Vice-Chancellor. 

Mr.  Malins  and  Mr.  Roxburgh  appeared  for  the  [630]  Defendant,  the  ofiicial 
manager  of  the  Northern  Coal  Mining  Company,  who  was  the  Respondent,  and  argued 
that  the  bill  ought  to  have  been  dismissed  with  costs. 

Mr.  Smythe  and  Mr.  Baggally,  for  other  parties. 

Mr.  Rolt,  in  reply. 

The  following  authorities  were  cited  and  commented  upon  during  the  argument. 
Bull  V.  Sihhs  (8  T.  R.  327),  NeMtt  v.  Mei/er  (1  Swanst.  223),  Mmuhi  v.  JoUiffe  (5  Myl. 
&  Cr.  167),  Wood  v.  Midgleij  (2  Sm.  &  Gif.  115  ;  S.  C.  on  appeal,  23  Law  J.  (Chanc.) 
553),  Milward  v.  Earl  Tlianet  (5  Ves.  720,  in  notk),  Steimrl  v.  Smith  (6  Hare,  222,  in 
notis),  Clarke  v.  Mowe  (1  J.  &  L.  723),  Southcomh  v.  The  Bishop  of  Exeter  (6  Hare,  213), 
Watson  V.  Eeid  (1  Russ.  &  M.  236),  Eails  v.  Williams  (4  De  G.  Mac.  &  G.  674). 

Nov.  26.  The  Lord  Chancellor.  The  bill  in  this  case  was  filed  by  the  Plaintift" 
as  the  owner  of  certain  colliery  royalties  in  the  county  of  Durham,  against  the 
official  manager  of  the  Northern  Coal  Mining  Company,  seeking  to  obtain  payment 
of  large  arrears  of  rent,  and  also  compen-sation  for  various  breaches  of  covenant. 

The  case  made  by  the  Plaintiff  is  as  follows :— In  the  year  1838  a  joint  stock 
company  was  formed,  called  "The  Northern  Coal  Mining  Company,"  the  deed  of 
settlement  regulating  its  affairs  bearing  date  the  1st  June  1838. 

[631]  That  deed,  after  reciting  that  "the  parties  by  whom  it  was  executed  had  agreed 


10 IG        WALTERS  r.  NORTHERN  COAL  MINING  COMPANY        5 DE  G.  M.  &  G.  632. 

to  form  themselves  into  a  joint  stock  company  for  the  purchase  and  working  of  coal 
mines,  and  that  several  collieries  had  been  then  already  purchased  or  taken  for  and 
on  behalf  of  the  company,  including,  amongst  others  mentioned  by  name,  certain 
collieries  and  coal  royalties  at  ^\■hitelec  and  Old  Roddymoor,  in  the  parish  of  Brance- 
peth,  in  the  county  of  Durham,  witnessed  that  the  several  persons,  parties  to  the 
deed',  should  constitute  a  trading  company,  to  be  called  "The  Northern  Coal  Mining 
Company,"  to  endure  for  forty  years  ;  that  its  objects  should  be  the  working  of  the 
collieries  and  coal  royalties  then  already  purchased  or  taken,  or  contracted  to  be 
purchased  or  taken,  the  selling  the  produce  thereof,  and  the  working  and  selling  the 
produce  of  collieries  to  be  thereafter  purchased  or  taken.  Provisions  were  then  made 
as  to  the  capital  of  the  company  and  the  management  of  its  aftairs  by  a  London  board 
of  directors  and  a  country  board  of  directors,  and  for  the  calling  of  general  meetings 
of  the  pioprietors,  and  for  various  other  purposes. 

The  present  suit  relates  to  the  Whitelee  and  Old  Roddymoor  collieries  exclusively. 
The  interest  of  the  company  in  those  collieries  was  derived  originally  under  an 
at'reement,  dated  the  5th  August  1837,  made  between  George  Allison  and  Thomas 
Bi-own,  of  the  one  part,  and  George  Faith  and  Hunter  Gordon,  described  as  two  of 
the  provisional  committee  of  The  Northern  Coal  Mining  Company,  of  the  other  part, 
wherebv  Allison  and  Brown,  as  lessees  of  the  collieries  in  question,  agreed  to  sell  their 
interest  therein  to  Faith  and  Gordon  in  consideration  of  a  sum  of  £45,000,  to  be 
paid  as  therein  mentioned.  After  the  formation  of  the  company,  a  lease  was  executed 
by  John  Charles  Ord,  dated  the  21st  March  1839,  whereby  he  demised  those  collieries 
to  Hu^h  Panton,  the  said  [632]  George  Faith  and  John  Botcherly,  for  a  term  of  forty- 
two  vears  from  the  1st  June  1838,  at  a  certain  fixed  minimum  yearly  rent  of  £850, 
besides  an  additional  rent  for  all  coal  which  should  be  raised  beyond  the  quantity 
mentioned  in  the  lease.  This  demise  was  made  in  pursuance  of  the  agreement  of 
August  1837,  and  by  the  direction  of  Allison  and  Brown,  who  had  been  described  in 
the\'igreement  of  August  1837  as  lessees.  Ord  was  owner  of  the  fee,  and  no  actual 
lease  had  ever  been  made  by  him  to  Brown  and  Allison,  and  therefore,  to  avoid 
multiplicity  of  deeds,  he  demised  at  once  to  the  company,  or  rather  to  Panton,  Faith 
and  Botcherley,  as  trustees  for  them.  It  appeared,  however,  that  as  to  a  large  portion 
of  the  collieries,  Ord  was,  at  the  time  of  the  demise  in  March  1839,  merely  an 
equitable  owner.  He  had  agreed  to  purchase  it  from  a  gentleman  named  Spackman, 
Init  the  legal  fee  was  not  conveyed  to  him  until  September  1839,  and  afterwards,  on 
the  12th  March  1841,  he  executed  afresh  lease  to  Panton,  Gordon  and  Botcherley 
for  the  residue  of  the  fort3--two  years'  term,  in  order,  as  is  alleged  by  the  bill,  to 
clothe  them  with  the  legal  interest  as  trustees  for  the  company.  This  object  certainly 
was  not  attained,  for  in  the  month  of  March  1840,  a  year  before  the  second  demise, 
and  after  the  legal  estate  had  been  conveyed  to  Ord,  he  married  Elizabeth  Ann 
Surtees,  and,  in  contemplation  of  that  marriage,  indentures  of  lease  and  release  were 
executed,  dated  the  23d  and  24th  March  1840,  whereby  Ord  conveyed  the  fee  of  all 
the  mines  comprised  in  the  indenture  of  lease  to  trustees  therein  named,  and  their 
heirs,  to  the  use  of  them  for  a  term  of  100  years,  on  certain  trusts  for  his  intended 
wife  and  the  children  of  the  marriage,  and  subject  thereto  to  the  use  of  Ord  and  his 
heirs.  The  term  of  100  years  had,  therefore,  clearly  precedence  over  any  term  which 
Ord  could  create  by  the  subsequent  deed  of  the  12th  March  1841.  It  had  been  part 
of  the  terms  of  the  original  agree-[633]-ment  of  the  5th  August  1837,  that  Brown  and 
Allison  should  at  their  own  expense  win  and  open  out  the  colliery,  with  all  necessary 
pits,  engines  and  machines,  and  erect  cottages  for  the  workmen.  Until  this  had 
been  done,  it  was  of  course  impossible  to  work  the  mine.  It  was,  in  fact,  put  into  a 
condition  for  working  previously  to  the  month  of  July  1841,  but,  before  the  company 
had  commenced  working  it,  possession  of  it  was  taken  by  the  Newcastle  Banking 
Company,  claiming  under  a  mortgage  from  Ord  prior  to  the  title  of  the  company. 

Before  this  was  done,  the  shareholders  in  the  coal  mining  company  had  become 
dissatisfied  with  the  conduct  of  their  directors,  or  of  some  of  them,  on  the  ground, 
among  other  causes  of  complaint,  that  they  had  from  the  first  sacrificed  the  interests 
of  the  company  to  those  of  the  persons  from  whom  the  mines  were  purchased,  many 
of  the  directors  having  been  themselves  originally  owners  or  lessees  of  collieries,  which 
they  sold  to  the  company.  In  May  1841,  a  committee  of  shareholders  was  appointed 
to  inquire  into  these  subjects,  and  several  of  the  directors  were  removed  or  retired 
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from  their  office;  and,  on  the  31st  July  1841,  a  bill  was  filed  liy  Charles  Evans  and 
others,  on  behalf  of  themselves  and  the  other  shareholders  against  the  directors  so 
retiring  and  others  :  one  object  of  which  was  to  set  aside  the  lease  of  the  Whitelee 
and  Old  Koddymoor  collieries,  and  to  charge  the  retiring  directors,  or  some  of  them, 
with  the  sums  paid  out  of  the  funds  of  the  company  for  its  purciiase.  The  bill  alleged, 
that  as  to  a  large  portion  of  the  mines  demised  by  the  leases  of  1839  and  1841,  Ord 
had,  in  fact,  no  title  whatever,  and  that  the  quantity  of  coal  royalty  which  would  be 
to  be  worked  by  the  company  would  be  materially  less  than  had  been  originally 
agreed. 

Before  any  proceedings  were  taken  in  that  suit,  an  [634]  agreement  was  come  to  for 
terminating  all  differences  between  the  parties.  That  agreement  liears  date  the  9th 
October  1841,  and  is  thus  described,  "  Heads  of  an  agreement  for  a  final  settlement 
of  all  matters  in  difterence  between  the  Northern  Coal  Mining  Company  and  Messrs. 
Brown,  Botcherley,  Ord,  Allison,  Faith  and  Panton,  ex-directors,  and  other  vendors, 
if  any,  of  collieries  and  properties  to  the  said  company." 

The  substance  of  the  arrangement  was,  that  certain  specified  debts  of  the  company 
should  be  liquidated,  partly  by  Messrs.  Ord,  Brown  and  others,  in  exoneration  of  the 
company  ;  that  a  material  reduction  should  be  made  in  the  rent  reserved  by  the  lease 
of  Whitelee  and  Old  Roddymoor,  i.e.,  in  the  rent  payable  beyond  the  fixed  rent  of 
.£8.50  ;  that  in  the  future  workings  of  those  collieries,  the  company  should  have  credit 
for  the  sums  already  paid,  by  way  of  rent,  to  Ord  ;  that  the  ijuantity  of  coal  royalty 
originally  stipulated  for  by  the  company  should  be  substantially  made  up  ;  that  the 
leases  not  then  completed  should,  within  two  months,  be  perfected  by  the  signatures 
of  all  necessary  parties  ;  that  the  Newcastle  liank  should  give  up  to  the  company 
possession  of  the  Whitelee  collier}^  and  should  place  to  their  credit  the  balance  of  the 
proceeds  accrued  during  the  period  of  their  working  it  ;  and  that  all  proceedings  at 
law  and  in  equity  should  cease,  each  party  paying  his  own  costs.  This  agreement 
was  signed  by  Brown,  Botcherlv,  Ord,  Allison,  Faith  and  Panton,  the  persons  of 
whose  conduct  the  company  had  chiefly  complained,  and  liy  Samuel  Dalton  on  behalf 
of  the  company,  for  whom  he  had,  or  assumed  to  have,  authority  to  act. 

On  the  2d  December  following  the  date  of  the  agreement,  that  is  the  2d  December 
1841,  the  company  took  possession  of  and  began  to  work  the  colliery  which  [635] 
the  Newcastle  Bank  had  up  to  that  date  been  working,  it  having  been  one  term  of 
the  agreement  of  the  9th  October  1841,  that  the  stipulated  amount  of  coal  rovalty 
should  be  made  up.  Mr.  Clayton,  a  solicitor  at  Newcastle,  having  or  assuming  to 
have  authority  from  the  company,  caused  to  be  prepared  a  lease  from  Ord  to  the 
persons  named  in  the  former  leases  as  trustees  for  the  company,  of  about  171  acres 
of  coal  mine,  in  addition  to  that  comprised  in  the  former  leases,  and,  after  some 
difficulty  on  the  part  of  Ord,  he  prevailed  on  him  to  execute  it.  It  bears  date  the 
4th  March  1842,  and  was  executed  by  him  on  that  day.  The  company  were  then 
working  the  mine.  The  pit  had  been  sunk  on  part  of  the  land  of  Mr.  Ord  comprised 
in  the  former  leases,  his  title  to  which  was  not  disputed.  There  is  a  question  on  the 
point,  whether  the  company,  in  fact,  extended  their  working  into  any  part  of  the 
mine  newly  demised  by  the  lease  of  the  4th  March  1842. 

The  company  worked  the  colliery  from  the  time  when  they  first  had  possession 
namely  in  December  1841,  till  November  1842,  when  the  working  proved  to  be 
unprofitable  and  costly,  and  they  therefore  abandoned  it,  taking  care,  however,  to 
keep  the  colliery  free  from  water  and  in  working  order. 

The  working  was  never  afterwards  resumed,  and,  by  an  order  of  this  Court,  made 
in  the  matter  of  the  Joint  Stock  Companies  AVindiiig-up  Acts  and  dated  the  12th 
January  18-50,  it  was  ordered  that  the  company  should  be  dissolved  and  its  afl'airs 
wound  up  luider  the  provisions  of  those  Acts.  William  Quilter  was  afterwards  duly 
appointed  official  manager.  Mr.  Ord,  the  original  lessor,  fell  into  great  embarrass- 
ments, and,  having  deeply  incumbered  his  interest  in  the  mines,  he  became  bankrupt 
in  August  1843.  It  is  unnecessary  to  trace  in  detail  the  [636]  progre.ss  and  devolution 
of  his  title.  It  is  sufficient  to  say  that  all  his  interest,  as  well  in  the  mines  themselves 
as  also  in  all  arrears  of  rent  (if  any),  eventually  became  vested  in  the  Plaintiff  except 
as  to  a  small  portion  of  the  property  which  was  purchased  by  the  Defendant  Joseph 
Pea.se.  It  was  one  of  the  terms  of  all  the  leases  that  the  lessees  might  at  the  end  of 
any  period  of  three  years  from  the   1st  June  1838  determine  them  altogether  by 
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giviti"  twelve  calendar  months'  notice  of  their  intention  so  to  do.  On  the  31st  May 
ISol^rthe  fifth  period  of  three  years  expired,  and  above  one  year  previously  to  that 
day,  iiamoly,  on  the  29th  May  1852,  Quilter,  the  official  manager,  gave  notice  to  the 
Plai'iitift'  and  Pease  that  he  put  an  end  to  the  lease  at  the  end  of  the  then  current 
period  of  three  years.  This  notice  was,  however,  coupled  with  a  protest  against  the 
validitv  of  the  "leases,  which  ho  did  not  admit  to  be  in  force  or  binding  on  the 
company  or  on  him  as  the  official  manager. 

The"present  bill  was  filed  by  the  Plaintifi"  on  the  23d  February  18-53,  claiming  all 
the  riu-hts  originally  vested  in  Ord  except  so  far  as  relates  to  the  part  of  the  property 
purchased  by  Pease,  and  its  object  is  to  obtain  payment  of  the  rent  of  £850  which 
has  l)een  in  "arrear  almost  from  the  commencement  of  the  demise,  and  also  to  obtain 
compensation  for  breaches  of  covenant.  The  prayer  is  as  follows  : — "That  it  may  be 
declared  that  the  Northern  Coal  Mining  Company  accepted  the  lease  of  the  4th 
]\Iarch  1842  and  are  bound  thereby  and  liable  for  the  payments  of  the  rents  thereby 
reserved  and  to  the  observance  and  performance  of  the  covenants  and  agreement 
therein  contained  and  on  the  part  of  the  lessees  therein  named  to  be  observed  and 
performed  ;  that  an  account  may  be  taken  of  the  arrears  remaining  due  from  the 
Northern  Coal  Mining  Company  in  respect  of  the  fixed  or  certain  yearly  rent  of 
£850  with  interest  [637]  thereon,  and  also  (if  it  shall  appear  that  any  such  accrued 
due)  in  respect  of  the  tentale  or  royalty  rents  reserved  by  the  several  indentures  of 
lease,  and  that  the  same  may  l)e  apportioned  between  the  Plaintifi'  and  the  Defendant 
Joseph  Pease  ;  and  that  the" said  Defendant,  the  official  manager  of  the  company,  may 
be  decreed  to  pay  to  the  Plaintiff"  what  shall  be  so  apportioned  to  or  for  him ;  that  an 
account  may  also  be  taken  of  the  arrears  of  rent  remaining  due  from  the  company 
for  or  in  respect  of  damaged  ground  under  the  several  indentures  of  lease  or  an}'  or 
either  of  them,  and  that  the  amount  so  found  due  may  be  paid  by  the  official  manager 
to  the  Plaintiff";  that  the  Defendant,  the  official  manager,  may  be  decreed  to  pay  to 
the  Plaintiff'  a  fair  compensation,  to  be  ascertained  if  necessary  under  the  direction  of 
this  honourable  Court,  for  all  breaches  of  covenant  contained  in  the  several  indentures 
of  lease  on  the  part  of  the  lessees  which  at  the  determination  of  the  leases  or  any  or 
either  of  them,  under  or  by  virtue  of  the  notice  of  the  29th  May  1852,  shall  remain 
to  be  performed  on  the  part  of  the  company  ;  that  the  Defendant,  the  official  manager, 
may  pay  to  the  Plaintifi"  his  costs  of  the  suit,  together  with  his  costs  of  the  proceedings 
before  the  Master  charged  with  the  winding  up  of  the  company. 

The  Defendants  having  duly  put  in  their  answers  the  cause  was  at  issue,  and 
there  was  a  great  deal  of  evidence  on  both  sides  both  oral  and  documentary. 

The  cause  was  heard  l>efore  Vice-Chancellor  Wood  in  the  latter  part  of  last  year, 
when  His  Honour  dismissed  the  bill. 

I  collect  from  His  Honour's  judgment,  of  which  I  was  furnished  with  a  full  note, 
that  the  case  was  argued  before  [638]  him,  or  at  all  events  that  he  considered  it  to 
have  been  argued  as  a  case  in  which  the  question  was,  whether  the  Plaintiff  was 
entitled  to  relief  by  way  of  specific  performance  of  the  agreement  for  a  lease  contained 
in  the  document  of  the  9th  October  184-1,  i.e.,  whether  the  Plaintiff'  was  entitled  to 
call  on  the  company  to  bind  themselves  by  covenant  to  pay  the  rent  reserved  and 
perform  the  covenants  contained  in  the  leases.  His  Honour  was  of  opinion  that  the 
Plaintiff  had  made  no  case  for  any  such  relief ;  for  though  he  thought  that  the 
company  had  adopted  and  accepted  the  new  lease  of  the  4th  March  1842,  yet  as  they 
had  not,  in  fact,  derived  any  benefit  from  the  lease,  and  as  no  steps  were  taken  by 
Ord  or  those  deriving  title  under  him  until  just  before  the  expiration  of  the  term,  so 
that  it  would  be  impossible  for  the  Plaintiff'  to  obtain  a  decree  until  after  the  term 
was  at  an  end,  His  Honour  was  of  opinion,  on  principle  and  on  authority,  that  no 
relief  in  the  nature  of  specific  performance  could  be  granted.  His  Honour  referred 
to  the  case  of  Xe^bett  v.  Meijer  (1  Swanst.  223),  before  Sir  Thomas  Plumer.  In  that 
case  the  Defendant  had  taken  possession  of  a  house  and  land  at  Norwood  under  an 
agreement  for  a  lease  for  a  term  of  three  years  with  an  option  to  hold  on  for  two 
years  more.  The  term  expired  before  the  cause  could  be  brought  to  a  hearing,  and 
Sir  Thomas  Plumer  on  that  ground  refused  the  relief  sought,  at  the  same  time  saying 
he  did  not  mean  to  determine  the  general  question  that  in  no  case  the  Court  would 
decree  execution  of  a  lease  after  expiration  of  the  term. 

I  entirely  concur  in  the  observations  made  by  Vice-Chancellor  Wood  on  this 
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suhject.  Perhaps  Sir  Thomas  Phinicr  was  liglit  in  declining  to  say  that  there  might 
not  be  a  case  in  which  it  might  be  fitting  for  the  Court  to"  clo-[639]-creo  the 
specific  performance  of  a  contract  for  a  lease  after  the  term  had  expired.  15ut 
certainly  the  circumstances  of  the  case  must  be  very  special  indeed  to  warrant  such 
an  interposition  of  this  Court.  What  the  Court  really  would  be  decreeing  in  such 
case  would  not  l)e  the  specific  performance  of  an  agreement  for  a  lease,  but  merely 
that  the  lessee  should  make  himself  a  specialty  (lei)tor  in  respect  of  past  benefits 
received.     No  lease  properly  so  called  could  be  nuide  after  the  expiration  of  the  time. 

The  demise,  which  was  the  veiy  object  of  the  conti'act,  could  not  be  made,  or  if 
made  in  words  would  in  substance  be  a  mere  fiction.  Although,  therefore.  I  desire 
to  use  the  .same  caution  as  was  adopted  by  Sir  Thomas  Plumer,  yet  I  have  no  hesita- 
tion in  saying  that  the  case  must  be  very  special  indeed  which  should  induce  the 
Court  to  decree  specific  performance  of  an  agreement  for  a  lease  after  the  stipulated 
term  has  expired. 

The  Plaintifl',  being  dissatisfied  with  the  decision  of  the  Vice-Chancellor,  brought 
the  cause  by  way  of  appeal  before  me,  and  it  was  argued  very  fully  for  several  days. 
The  Plaintiff  contended  that  his  argument  had  been  misunderstood  in  the  Court 
below  ;  that  what  he  seeks  by  his  bill  is  not  the  specific  performance  of  an  agreement 
for  a  lease,  but  the  recovery  of  the  rent  as  an  equitable  debt  due  from  the  company 
in  respect  of  their  past  occupation.  The  lease  of  the  4th  March  1842  was,  he 
contends,  accepted  by  the  company,  and  that  they  are  therefore  liable  in  equity  to 
pei'form  its  obligations  by  paying  the  reserved  rent  and  performing  the  covenants. 
The  relief  sought  rests  on  two  proposition.s,  one  of  fact  the  other  of  law.  The  pro- 
position of  fact  is,  that  the  lease  of  the  4th  March  1842  was  a  due  compliance 
with  or  at  all  events  was  accepted  by  the  company  as  a  due  compliance  with  that  part 
of  the  agreement  of  [640]  the  9th  October  1841,  whereby  it  was  agreed  that  the 
quantity  of  coal  royalties  stipulated  for  should  be  substantially  made  up.  The  pro- 
position of  law  is,  that  the  lease  having  been  thus  accepted,  the  company  being  the 
parties  really  interested  as  lessees,  i.e.,  being  the  cesfiiis  qiie  tiiist  of  the  persons  to 
whom  the  demise  is  in  terms  made,  and  having  acted  as  lessees,  are  lialile  in  equity  to 
the  payment  of  rent  as  an  equitable  deltt  due  to  the  lessor.  But  what  principle  is 
there  to  warrant  such  a  proposition  of  law  1  The  rights  of  a  landlord  against  those 
who  occupy  his  land  are  legal  rights,  well  defined  and  understood.  Where  a  tenant 
is  holding  under  a  demise  at  a  stipulated  rent  the  landloi-d  has  his  remedy  by  distress 
or  by  action  of  debt,  and  in  most  cases  the  demise  contains  a  covenant,  b}-  the  tenant 
for  payment  of  rent,  on  which  therefore  the  lessor  maj'  sue  if  the  rent  is  not  paid,  and 
so  the  covenant  is  broken.  If  the  lessee  assigns  to  another  the  landlord  has  against 
the  assignee,  so  long  as  he  remains  in  possession,  the  same  rights  which  he  had  against 
the  original  tenant.  If,  instead  of  a.ssigning  his  interest,  the  lessee  creates  a  tenancy 
under  himself,  then  the  original  landlord  may  either  distrain  on  the  under-tenant  or 
may  bring  his  action  of  debt  or  covenant  as  the  case  may  be  against  the  original 
lessee. 

AVhere  no  legal  tenancy  has  been  created,  but  land  has  been  occupied  by  a  third 
person  with  the  consent  of  the  owner,  then  in  general  the  owner  may  maintain  an 
action  against  the  occupier  for  the  use  and  occupation  of  the  land  on  an  implied 
assumpsit  by  such  occupier  to  pay  a  reasonable  compensation  for  his  occupation  ;  and 
now  by  statute  this  remedy  may  be  resorted  to  even  where  there  has  been  an  actual 
demise,  but  not  a  demise  under  seal. 

Where  possession  of  land  has  been  wrongfully  had  [641]  without  the  consent  of 
the  owner,  there  is  a  remedy  by  an  action  of  trespass  for  the  wrongful  occupation. 

These  are  legal  remedies  well  adapted  to  enable  the  owner  of  land  in  all  circum- 
stances to  obtain  his  rent,  or  if  there  is  no  demise  then  a  reasonable  compensation  for 
the  use  of  his  land.  The  object  of  the  present  bill  is  to  give  to  the  landlord  an 
additional  remedy  in  case  the  legal  lessee  is  a  mere  trustee  for  others  who  have,  in 
fact,  occupied  the  land,  to  enable  the  landloi'd  in  such  a  case  to  treat  the  rc.s/ins  '/"C 
trud  as  equitable  debtors  for  the  amount  of  the  rent.  But  I  can  discover  no  principle 
to  warrant  such  a  proposition.  The  relation  between  the  owner  of  land  and  those 
who  occupy  it  is  of  a  purely  legal  character.  The  circumstance  that  there  is  a  relation 
of  an  equitable  character  subsisting  between  the  lessee  and  the  actual  occupier  cannot 
give  any  equitable  rights  to  one  who  claims  bj'  a  title  paramount  both  to  the  trustee 
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and  the  eestiti^  i/ut  trusl.  Whatever  be  the  relation  between  the  lessee  and  the 
occupier  the  landlord's  rights  are  unaffected.  He  has  his  legal  remedy  by  distress,  or 
he  mav  bring  his  action  against  the  lessee.  If  the  cfduis  que  trust  should,  as  they 
certainly  might,  call  on  the  les.see  to  assign  the  legal  interest  to  them,  the  landlord 
would  have  a  legal  remedy  by  action  against  them  as  assignees.  It  surely  could  not 
be  contended  that  in  such  a  case  the  landlord  could  sue  in  equity  as  well  as  at  law, 
and  vet  if  before  the  assignment  he  had  an  equitable  right  against  the  occupier,  how 
could  the  occupier  destroy  that  equitable  right  hy  an  act  to  which  the  landlord  was 
no  party  1  It  can  make  no  difference  in  principle  that  the  lease  is  not  executed  by 
the  persons  to  whom  the  demise  is  made,  except  that  in  such  a  case  the  landlord  may 
not  1)6  able  to  maintain  an  action  of  covenant. 

But  if  the  persons  to  whom  the  demise  is  made  accept  [642]  the  lease,  either  l)y 
occupying  the  demised  property  themselves,  or  by  permitting  others  to  do  so,  as  their 
nominees,  the  non-execution  of  the  instrument  of  demise  will  not  prevent  the  lessor 
from  recovering  his  rent,  either  by  distress  or  by  action  of  debt  against  the  lessee. 

Where  indeed  the  demise  is  made  to  persons  who  have  neither  executed  the  lease 
nor  adopted  it  by  entry  or  otherwise,  they  are  of  course  mere  strangers.  Against 
them  the  landlord  can  have  no  right ;  if  on  such  a  demise  other  persons  enter, 
claiming  to  be  cestui^  que  trust  of  the  nominal  lessees,  the  landlord's  remedy  may  be  by 
distress.  If  the  parties  in  possession  have  so  conducted  themselves  as  to  be  precluded 
from  disputing  against  the  landlord  the  validity  of  the  lease  as  a  good  demise  to  the 
per.sons  named  as  lessees,  or  if  they  have  not  so  bound  themselves,  and  the  lessees 
disclaim  the  lease,  then  the  landlord  would  have  a  remedy  by  action  [for  use  and 
occupation. 

If  there  was  a  previous  contract  between  the  cestuis  que  trust  and  the  landlord  that 
he  should  grant,  and  that  they  or  their  trustees  should  accept,  the  lease,  the  landlord 
would  be  entitled  to  a  specific  performance  of  that  contract,  and  the  persons  with 
whom  he  had  contracted  would,  on  an  application  to  this  Court,  made  in  due  time, 
be  compelled,  either  by  themselves  or  their  trustees,  to  execute  the  counterpart  of  a 
proper  lease.  Taking  then  these  principles  as  our  guide,  they  will,  I  think,  enable 
us  to  come  to  a  satisfactory  decision  on  the  case  now  before  us.  The  bill  is  framed 
on  the  assumption  that  the  company  assented  to  and  adopted  the  lease  of  the  4th 
March  1842,  as  having  been  made  to  their  nominees  and  in  trust  for  them,  and  as  a 
full  performance  of  that  term  in  the  agreement  of  the  9th  October  [643]  1S41, 
whereby  it  was  stipulated  that  the  quantity  of  coal  royalty  should  be  substantially 
made  up. 

In  order  to  shew  that  the  company  did  in  fact  adopt  and  were  bound  by  the  lease, 
the  Plaintiff  relies  on  a  great  many  circumstances.  First,  he  contends  that  Clayton, 
who  prepared  the  lease,  had  previous  authority  from  the  company  to  enter  on  their 
behalf  into  the  arrangements  embodied  in  that  lease,  and  so  that  no  subsequent 
ratification  by  the  company  was  necessary  ;  and  secondly,  even  if  the  previous 
authority  of  Clayton  be  doubtful,  still  the  Plaintiff  contends  that  the  fact  of  the 
execution  of  the  lease,  with  all  its  particulars,  was  immediately  after  its  execution 
communicated  to  the  company,  and  that  they  recognized  and  sanctioned  what  had 
been  done  by  Clayton,  and  adopted  the  new  lease  as  duly  made  in  fulfilment  of  the 
agreement.  The  Plaintiff  contends  that  this  adoption  is  proved  by  express  resolutions 
of  the  company,  or  if  that  is  not  a  fair  construction  of  their  proceedings,  then  he 
contends  it  is  proved  by  the  fact  that  the  company,  after  they  were  aware  of  the 
lease,  continued  to  work  the  colliery,  and  even  extended  their  works  (this  however 
is  disputed  by  the  company)  into  the  newly-acquired  mine.  The  Plaintiff  further 
relies  on  the  conduct  of  the  company  after  the  workings  had  ceased,  they  having  on 
more  than  one  occasion  endeavoured  by  treaty  with  third  persons  to  sell  to  them 
their  interest  in  the  whole  of  the  mine,  including  their  title  to  that  which  depended 
solely  on  the  lease  of  the  4th  March  1842.  On  this  point,  that  is  the  adoption  or 
non-adoption  by  the  company  of  the  new  lease,  there  is  a  great  deal  of  conflicting 
evidence,  or  at  all  events  of  conflicting  inferences  from  the  facts  in  proof.  The  Yice- 
Chancellor  was  of  opinion  that  the  company  had  by  its  conduct  become  bound  bv 
the  lease.  I  incline  strongly  to  the  same  opinion,  "though  if  I  [644]  thought  this 
essential  to  the  decision  of  the  case  I  should  have  desired  further  to  consider  the 
point ;  for  the  contention  on  the  part  of  the  company,  that  Clayton  had  no  authority 


5  DE  a.  M.  &  G.  645.        WALTERS  r.  NORTHERN  COAL  MINING  COMPANY         1021 

to  bind  them  ;  that  they  never  agreed  to  accept  anything  less  than  a  full  equivalent 
for  the  deficient  royalty,  and  that  the  new  lease  dul  not  give  such  an  eiiuivalent ; 
that  there  were  no  workings  hkuIc,  or  at  all  events  intentionally  made,  heyond  the 
mine  included  in  the  former  leases,  and  that  the  treaties  for  sale  were  mere  treaties 
to  sell  the  interest  of  the  company,  whatever  that  interest  might  turn  out  to  bo,  is 
certainly  entitled  to  great  consideration. 

I  do  not  however  think  it  material  to  go  into  any  impiiry  on  this  point,  for,  even 
assuming  the  fact  to  be  as  is  contended  for  by  the  Plaintitt',  that  the  lease  was 
accepted  by  the  company,  still  1  do  not  think  that  such  acceptance  entitles  him,  or 
would  have  entitled  Mr.  Ord,  if  he  had  been  alive  or  had  retained  up  to  the  filing  of 
the  bill  the  rights  he  had  when  he  executed  the  lease,  to  any  relief  in  this  Court. 
For  the  lease,  on  the  assumption  that  it  was  accepted  by  the  company,  certainly 
gave  to  the  landlord  the  right  of  distress.  He  had  also  a  right  of  action  against  the 
three  persons  named  as  lessees,  if  they  had  (as  the  evidence  seems  to  import)  consented 
to  be  so  named  :  the  entry  of  the  company  was  in  that  case  as  between  the  lessees 
and  the  lessor,  an  entr\-  by  them.  If,  on  the  other  hand,  the  names  of  the  lessees 
were  inserted  without  their  consent,  then  it  would  be  open  to  Mr.  Ord,  as  lessor,  to 
contend  that  the  lease  was  not  such  a  lease  as  he  was  entitled  to ;  that  the  company 
was  bound  to  obtain  proper  trustees,  who  should  accept  and  execute  the  lease,  and 
so  give  to  him  all  the  rights  to  which  a  lessor  is  ordinarilj'  entitled.  But  this  would 
be  to  all  intents  and  purposes  a  bill  for  the  specific  performance  of  an  [645]  agree- 
ment for  a  lease,  and  then  the  reasoning  of  the  Vice-Chancellor  Wood  would  be 
strictly  applicable.  Not  only  is  there  in  this  case  no  specialty  which  would  warrant 
a  deviation  from  the  ordinary  rule  against  granting  specific  performance  of  a  lease 
when  the  term  has  expired,  but,  on  the  contrary,  there  are  circumstances  which 
would  make  the  exercise  of  such  a  jurisdiction  peculiarly  objectio'iable. 

The  Yice-Chancellor  has  pointed  out  in  his  judgment  the  hardship  which  it  would 
be  on  the  company  to  allow  the  lessor,  after  the  lapse  of  about  eleven  years,  to  impose 
on  its  members  onerous  obligations,  from  which  they  might,  at  the  end  of  every 
successive  period  of  three  years,  have  freed  themselves,  if  he  had  seriously  intimated 
his  intention  to  hold  them  liable  as  his  tenants.  It  is  plain  from  all  the  corre- 
spondence, that  none  of  the  parties  distinctly  understood  what  their  rights  were,  and 
if  the  lease  of  the  4th  March  1842  is  to  be  taken  as  shewing  what  the  company  was 
to  be  entitled  to  against  Mr.  Ord,  as  well  as  what  he  was  to  be  entitled  to  against 
them,  it  is  quite  certain  they  never  could  have  had  what  the  lease  purports  to  give 
them  ;  for  the  lease  includes  all  the  mines  comprised  in  the  former  leases  of  1839  and 
1841,  as  well  as  that  demised  for  the  first  time  by  the  new  lease.  Now  as  to  300 
acres,  parcel  of  the  mine  comprised  in  the  leases  of  1839  and  1841,  it  is  certain  that 
Mr.  Ord  had  no  title,  and  so  could  not  have  made  an  effectual  demise.  Indeed  his 
inability  to  do  so  was  one  of  the  main  grounds  of  the  difference  between  him  and 
the  company,  which  eventually  led  to  the  agreement  of  the  9th  October  1841. 

If  then  there  could  be  no  decree  for  a  specific  performance  of  an  agreement  for  a 
lease,  there  cannot,  for  the  reasons  I  have  already  intimated,  be  any  relief  at  all  [646] 
in  this  Coui't.  The  lessor  may  have  rights  against  the  persons  to  whom  the  demise 
was  made,  or  he  may  have  rights  against  the  company  in  respect  of  their  occupation. 
But  these,  if  they  exist,  are  all  legal  rights,  not  afl'ording  any  ground  for  equitable 
relief.  The  bill  is  founded  on  supposed  equitable  rights,  which  have  no  existence, 
and  it  was  therefore  rightly  dismissed  by  the  Yice-Chancellor. 

The  Plaintiff  relied  mainly  in  his  argument  before  me  on  the  authority  of  a  case 
of  ChveriiKj  v.  iresflei/  (3  P.  W.  402),  not,  as  I  understand,  cited  before  the  Vice- 
Chancellor.  There  the  Plaintiff,  owner  in  fee  of  a  coal  mine,  made  a  lease  of  it  for 
twenty-one  years  to  a  person  named  Reed,  who  declared  himself  a  trustee  for  himself 
and  four  other  persons,  who  were  to  work  the  mine  as  partners.  These  five  persons 
worked  the  mine  for  a  time,  but  afterwards  abandoned  it,  the  lessee  having  become 
insolvent  and  the  mine  unprofitable.  The  Plaintiff  brought  his  bill  against  the  five 
partners,  including  the  lessee,  and  contended  that  they  were  all  liable  for  the  rent,  as 
if  the  lease  had  been  made  to  them  all,  or  as  if  it  had  lieen  assigned  to  them.  But 
Sir  Joseph  Jekyll  dismissed  the  bill,  on  the  ground  that  the  landlord  had  no  rights 
beyond  his  legal  rights  as  lessor.  The  case  was  afterwards  brought  by  appeal 
before  Lord  Talbot,  who  took  a  different  view  of  the  case,  and  held  all  the  partners 
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lial.le  Loth  for  past  and  future  rents,  giving  them  credit  however  as  to  past  rents  for 
whatever  thev  had  ahcady  accounted  for  to  Reed  the  lessee,  who  was  the  managing 
n-utrier  It  "is  much  to  l)e  regretted  that  we  have  no  report  of  the  grounds  of  Lord 
Talbot's  decision.  If  he  is  to  be  taken  as  laying  down  a  general  proposition,  that 
whenever  a  Ic'al  lessee  is  trustee  for  another,  the  rent  becomes  an  equitable  debt 
from  the  ct^hnque  trust,  [647]  to  be  recovered  by  a  bill  in  this  Court,  I  must,  with  all 
respect  say  that  is  a  proposition  to  which  I  cannot  a,ssent.  If  there  were  m  that 
case  an'y  special  circumstances  (which  I  do  not  collect  from  the  report  of  the  case) 
it  would  not  govern  the  case  now  before  me.  1  may  further  remark,  that  even  if 
there  was  any  such  general  doctrine  as  that  to  which  I  have  alluded,  namely,  that 
the  O'sliii  que  trust  of  a  lessee  is  in  equity  liable  to  the  landlord  for  the  rent,  yet  it 
could  hardly  apply  to  a  case  like  the  present,  where  it  is  certain  that  the  landlord 
never  coukf  have  secured  to  the  lessee  a  large  portion  of  what  he  in  terms  demised. 
I  do  not  however,  proceed  on  this  distinction.  I  rest  my  judgment  on  the  ground 
that  no  such  general  principle  exists,  and  that  in  the  absence  of  any  such  doctrine 
there  is  nothing  to  create  the  liability  contended  for. 

I  am  therefore  of  opinion,  that  the  Plaintiff's  bill  was  properly  dismissed,  and  so 
that  this  appeal  must  be  dismissed  with  costs. 

r6481     XuKM\Nr  Mitchell.      Before  the  Lords  Justices  Mr.  Justice  Cresswell  and 
^  Mr.  Justice  Erie.     June  8,  12,  13,  28,  July  27,  1854. 

[S.  C.  19  Beav.  278.] 

The  subscription  contract  of  a  projected  banking  company,  after  reciting  that  the 
capital  was  agreed  to  consist  of  £1,000,000,  with  power  to  increase  it  to  £3,000,000, 
and  that  apptication  had  been  made  to  the  Crown  for  a  charter,  nominated  certain 
persons  directors  until  the  charter  should  be  obtained,  with  power  for  them  to 
arrange  the  terms  of  the  charter  in  such  manner  as  they  should  think  necessary  in 
compfiance  with  the  requisition  of  the  Government,  and  to  narrow  or  extend  the 
objects  of  the  company  as  might  be  necessary.  When  the  charter  should  have 
been  sealed,  the  directors  were  empowered  to  prepare  a  deed  of  settlement  and  to 
call  for  a  first  instalment  from  the  subscribers,  and  to  declare  a  forfeiture  of  the 
shares  of  any  subscribers  who  did  not  execute  such  deed  of  settlement.  A  charter 
was  obtained  incorporating  the  company,  with  a  capital  of  £644,000,  and  power  to 
increase  it  to  £1,000,000  with  the  consent  of  the  Lords  of  the  Treasury.  A  call 
was  made  and  a  deed  of  settlement  prepared  reciting  the  charter,  the  call  and  its 
payment  by  the  parties  to  the  deed  of  settlement.     Held  : — 

1.  That  the  power  of  the  directors  was  not  terminated  on  the  grant  of  the  charter. 

2.  That  the  charter  was  not  inconsistent  with  the  subscription  contract. 

3.  That  the  call  was  properly  made. 

4.  That  the  deed  of  settlement  was  binding  on  the  subscribers  to  the  subscription 
contract ;  but 

5.  That  as  the  deed  of  settlement  made  the  payment  of  the  call  a  requisite  preliminary, 
and  the  subscription  contract  did  not  make  non-payment  of  the  call  a  ground  for 
forfeiture,  the  directors  could  not  declare  a  forfeiture  for  non-execution  of  the  deed 
of  settlement. 

This  was  an  appeal  from  the  refusal  of  the  Master  of  the  Rolls  of  a  motion  for  an 
injunction  in  a  suit  instituted  by  the  Plaintiffs  on  behalf  of  themselves  and  all  other 
the  suljscribers  to  a  certain  banking  company  called  the  Chartered  Bank  of  India, 
Australia  and  China  (except  such  of  the  subscribers  as  were  thereinafter  named  as 
Defendants),  against  the  directors  and  others  and  against  the  Chartered  Bank  of 
India,  Australia  and  China. 

The  injunction  sought  was  to  restrain  the  directors,  or  any  or  either  of  them,  from 
opening  any  branch  or  other  banks  or  agencies,  or  issuing  any  notes,  bills  or  otherwise 
commencing  or  carrj'ing  on  banking  business,  or  otherwise  acting  contrarj'  to  the 
provisions  of  the  charter,  and  from  enforcing  calls  against  the  suliscribers,  and  also 
[649]  from  forfeiting  or  declaring  to  be  forfeited,  and  from  selling  or  disposing  of  as 
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forfeited  any  shares  or  share  in  the  company.  And  to  restrain  two  of  the  Defendants, 
Joseph  Harris  and  Thomas  Ross,  or  either  of  them,  from  executini;  a  deed  of  settle- 
ment in  the  bill  alleged  to  have  been  already  prepared  on  behalf  of  the  I'laintiirs  or 
the  other  subscribers  to  the  company,  or  any  of  them,  until  the  Defendants  should 
have  appeared  to  and  fully  answered  the  bill  or  the  Court  should  make  other  order 
to  the  contrary. 

The  facts  appearing  on  the  pleadings  and  affidavits  were  these  : — In  October  1852 
a  prospectus  was  issued  of  a  projected  company,  to  be  called  the  Bank  of  India, 
Australia  and  China,  and  to  be  incorporated  by  Koj^al  charter.  The  capital  was  to 
be  £1,000,000,  in  50,000  shares,  with  power  to  increase  the  same  to  £3,000,000. 
The  deposit  was  to  be  10  per  cent.  Ten  persons  were  named  in  the  prospectus  as 
directors,  being  the  same  persons  as  were  afterwards  named  directors  by  the  sub- 
scription contract.  Applications  for  shares  were  to  be  made  by  a  letter  in  the 
following  form  : — 

"  To  the  Directors  of  the  Chartered  Bank  of  India,  Australia  and  China. 
"Gentlemen, — I  request  you  will  allot  to  me  shares  in  the  Chartered  Bank 

of  India,  Australia,  and  China,  the  deposit  on  which  or  on  any  part  thereof  which 
may  be  allotted  to  me  I  engage  to  pay  and  all  further  calls  that  may  be  made,  and 
to  execute  the  deed  of  settlement  when  called  upon." 

[650]  Many  applications  were  accordingly  made.  They  were  accepted  by  a 
letter  in  the  following  form  : — 

"  Not  transferable. 
"Letter  ,  No. 

"  The  Chartered  Bank  of  India,  Australia  and  China. 

"  To  be  incorporated  by  Royal  charter. 

"Temporary  Offices,  21  Moorgate  Street, 

"London,  1st  November  1852. 

"  Sir, — In  replj'  to  your  application,  you  are  hereby  informed  that  the  directors 
have  allotted  to  you  shares  in  the  above  company. 

"  You  will  be  pleased  to  pay  the  deposit  of  £2  per  share  thereon  to  Messrs. 
Barclay,  Bevan,  Tritton  &  Co.,  54  Lombard  Street,  on  or  before  Monday  the  8th 
instant,  or  in  default  thereof  this  allotment  will  be  cancelled. — I  am,  Sir,  your 
obedient  servant. 


"  Secretary  j^ro  iem. 
"To 

"  N.B. — The  bankers'  receipt  will  be  exchanged  for  scrip  at  the  offices  of   the 
company  upon  your  signing  the  subscribers'  deed,  of  which  due  notice  will  be  given. 
"This  letter  to  be  taken  to  the  bankers'  entire." 

[651]  Deposits  were  paid  on  32,000  shares,  for  which   bankers'  receipts  were 
given  in  the  following  form  : — 

"  Letter  ,  No. 

"  The  Chartered  Bank  of  India,  Australia  and  China. 

"  To  be  incorporated  by  Royal  charter. 

"Temporary  Offices,  21  Moorgate  Street, 

"  London,  November  1852. 

"  Received  on  account  of  the  directors  of  the  Chartered  Bank  of  India,  Australia 
and  China,  the  sum  of  pounds  to  account  for  on  demand. 

"£ 

"  For  Barclay,  Bevan,  Tritton  it  Co. 

"  N.B. — The  receipt  will  be  exchanged  for  scrip  at  the  offices  of  the  company  upon 
your  signing  the  subscribers'  deeds,  of  which  due  notice  will  be  given." 
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The  directors  named  in  the  prospectus,  when  allotting  shares,  agreed  amongst 
themselves  to  take  1000  each,  and  each  took  from  the  secretary  a  letter  of  allotment 
and  paid  the  deposit  of  £2  per  share,  obtained  the  bankers'  receipt  and  executed  the 
subscription  contract  (under  seal),  ))ut  they  did  not  sign  any  letter  of  application  for 
shares  nor  was  there  any  number  of  shares  placed  opposite  to  their  signatures  to  the 

subscription  contract.  ,„,    ,        ^  xt  i        io-.t        i 

The  subscription  contract  was  dated  the  IGth  day  of  November  18o2,  and  was 
expressed  to  be  made  between  the  several  persons  whose  names  and  seals  were  or 
should  be  thereunto  subscribed  and  affixed,  and  who  were  thereinafter  called  "the 
subscribers  "  of  the  one  part,  and  Joseph  Harris  and  Thomas  Ross  (thereinafter  called 
the  trustee's)  of  the  other  part.  It  recited  that  the  said  several  [652]  subscribers 
had  agreed  among  themselves  to  form  a  company  for  the  purpose  of  carrying  on  the 
business  of  banking  by  means  of  a  head  establishment  in  London,  with  branch  banks 
or  agencies  in  India  and  Australia  and  the  other  British  possessions  eastward  of 
the  Cape  and  in  China  and  the  Eastern  Archipelago,  under  the  style  of  "  The 
Chartered  Bank  of  India,  Australia  and  China ; "  and  that  it  had  been  determined 
that  the  capital  of  the  said  company  should  consist  of  the  sum  of  £1,000,000,  to  be 
divided  into  .50,000  shares  of  £20  each,  of  which  32,200  had,  in  the  first  instance, 
been  allotted,  and  the  remainder  would  be  allotted  thereafter,  with  power  to  increase 
the  capital  to  £.3,000,000.  It  further  recited  that  a  petition  had  been  presented  to 
Her  Majesty  in  Council  for  a  charter  conferring  neces-sary  powers  and  privileges  on 
the  company,  and  especially  the  iDrivilege  of  limited  liability.  And  that  the  sub- 
scribers had  respectively  subscribed  for  such  number  of  the  shares  in  the  capital  of 
the  said  intended  company  as  were  set  opposite  to  their  respective  names  subscribed 
to  the  deed,  or  to  a  duplicate  thereof,  and  that  each  of  the  subscribers  had  paid  into 
the  hands  of  Messrs.  Barclay,  Bevan  &  Company,  the  bankers,  a  deposit  of  £2  per 
share  upon  the  whole  number  of  shares  set  opposite  to  the  name  of  such  subscriber, 
which  was  to  be  returned  in  full  to  each  subscriber  in  case  the  charter  should  not  be 
granted.  It  further  stated  that  certificates  of  shares  had  been  given  to  each  sub- 
scriber of  the  numlier  of  shares  subscribed  for  by  him,  and  that  as  soon  as  the  charter 
should  be  sealed  the  remainder  of  such  £20  share  was  to  be  paid  up  in  such  instal- 
ments as  should  be  called  up  by  the  board  of  directors.  It  also  recited  that  each 
subscriber  had  executed  the  deecl  as  a  preliminary  or  subscription  deed,  which  was 
to  define  the  rights  and  liabilities  of  the  several  subscribers,  and  to  give  to  the 
directors  such  powers  and  authorities  for  the  establishment  of  the  company  and  for 
[653]  arranging  for  the  charter  and  otherwise  as  were  thereinafter  provided,  and 
that  it  was  understood  and  agreed  that  the  money  raised  by  the  subscriptions  should 
be  deemed  and  taken  to  be  subscribed  within  the  terms  of  the  charter  then  about  to 
be  obtained,  and,  after  some  other  recitals  and  an  interpretation  clause,  the  deed 
contained  the  follovv^ing  clauses  : — 

"  1.  That  they,  the  subscribers,  or  their  respective  executors  or  administrators, 
shall  and  will  respectively  pay  all  calls  which  shall  be  made  upon  them  re.spectively 
by  the  board  of  directors  as  hereinafter  provided  in  respect  of  the  shares  set  opposite 
to  their  respective  names  and  seals  subscribed  and  affixed  to  these  presents,  or  a 
duplicate  thereof,  and  shall  and  will  execute  in  due  form  of  law  the  deed  of  settle- 
ment of  the  company  to  be  prepared  as  hereinafter  mentioned  :  provided  always  that 
the  deposit  paid  by  each  subscriber  shall,  from  and  after  the  completion  of  the 
charter,  be  taken  and  be  deemed  to  have  been  paid  in  advance  and  on  account  of  the 
full  amount  of  the  shares  in  respect  of  which  such  deposit  has  been  paid. 

"2.  That  the  general  objects  of  the  company  shall  be  to  establish  one  principal 
bank  or  banking  establishment  in  London,  and  branch  banks  or  agencies  in  such 
cities,  towns  and  places  in  India,  Australia,  and  other  British  posses.sions  eastward  of 
the  Cape  and  in  China,  and  the  Indian  Archipelago,  as  shall  be  authorised  by  the 
charter,  and  full  power  is  given  by  the  subscribers  to  the  board  of  directors  to 
arrange  the  terms  of  the  charter  in  such  manner  as  they  may  think  necessary,  in 
compliance  with  the  requisition  of  the  Government  or  East  India  Company,  or  any 
other  authorities,  and  to  narrow  or  extend  the  objects  of  the  company  as  may  be 
necessary. 

[654]  "  3.  That  each  of  the  subscribers  hereby  authorizes  the  board  of  directors 
hereinafter  mentioned  to  take  all  such  steps  as  they  shall  think  expedient  for  estab- 
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lishiiig  the  bank,  and  to  take  all  such  proliniinary  measures,  and  make  all  such 
preliminary  arrangements,  as  may  be  deemed  by  them  to  bo  nece.ssaiy  or  convenient, 
in  order  to  the  complete  formation  and  constitution  and  commencement  of  the  opera- 
tions of  the  company." 

"4. 
Matthe 
Bags 

S.  Lindsiu,  ij^sij.,  aiiu  uuoeiju  ±\,.  munisoii,  r^stj.,  are  nereny  noniniated  and  appoii 
to  be  the  board  of  directors  to  act  until  the  charter  shall  l)e  ol>tained,  and  when  the 
charter  shall  have  been  obtained  they  or  any  of  them  may  be  named  in  the  deed  as 
the  board  or  court  of  directors." 

"5.  That  the  board  of  directors  shall  have  full  power  at  any  time,  and  from  time 
to  time,  to  associate  with  themselves,  as  additional  members  of  the  board,  any 
number  of  subscribers  they  ma\'  think  proper,  without  restraint  of  number,  and  to 
fill  up  any  vacancy  occurring  in  the  board  by  death,  resignation  or  otherwise  :  pro- 
vided always,  that  no  person  shall  be  capable  of  being  a  member  of  the  board  unless 
he  shall  be  a  subscriber  for  fiftj-  shares  at  the  least,  and  shall  have  paid  up  his  deposit, 
and  shall  continue  a  subscriber  for  fifty  shares." 

"  7.  That  the  board  of  directors  shall  have  full  power  to  appoint,  suspend  or 
remove  and  re-appoint  bankers,  solicitors,  secretaries,  clerks,  agents,  and  servants, 
and  to  pay  and  allow  all  such  salaries  and  recompenses  for  services  or  works  done, 
and  expenses  incurred  in  the  furtherance  of  the  objects  of  this  under-[655]-taking, 
whether  already  done  or  incurred,  or  hereafter  to  be  done  or  incurred,  as  the  board 
of  directors  shall  in  their  absolute  discretion  think  fit." 

"  8.  That  the  board  of  directors  shall  have  full  power  to  invest  the  deposits  in  the 
purchase  of  any  stocks,  funds,  or  securities,  or  to  lend  at  interest  on  mortgage  or 
otherwise,  at  their  discretion,  or  to  allow  the  same  to  remain  at  the  bankers,  and 
shall  not  be  responsible  for  any  loss  in  respect  thereof;  and  in  case  the  charter  be 
granted,  the  board  of  directors  shall  have  full  power  to  pay  thereout  all  or  any  of  the 
expenses  incurred  by  the  members  of  the  board,  or  any  of  them,  or  by  any  persons 
or  person  on  their  or  any  of  their  behalf,  or  in  furtherance  of  this  undertaking,  for 
any  preliminary  purpose  whatsoever  connected  with,  or  with  a  view  to  the  formation 
of  the  company,  and  in  payment  of  all  or  any  of  such  salaries  or  recompense,  and  in 
payment  of  the  expenses  of  all  such  inquiries,  negotiations  and  other  operations 
deemed  necessary  or  expedient  for  the  purpose  of  the  undertaking,  and  in  payment 
of  costs  and  expenses  incurred  in  the  formation  of  the  company,  or  in  or  about  or 
with  reference  to  the  soliciting  or  obtaining  the  charter,  and  all  other  costs,  charges 
and  expenses  incident  to  the  undertaking,  including  all  commissions  payable  to 
brokers  and  others,  whether  in  Great  Britain  or  elsewhere,  in  respect  of  the  allot- 
ment of  the  shares  or  otherwise,  and  all  such  costs,  charges  and  expenses  shall  be 
payable  out  of  the  deposit  as  soon  as  the  charter  shall  be  sealed." 

"  10.  That  when  the  charter  shall  be  sealed  the  board  of  directors  are  authorized 
to  cause  to  he  prepared  and  engi'ossed  a  proper  deed  of  settlement  of  the  company, 
containing  all  such  covenants  on  the  part  of  the  shareholders,  and  all  such  other 
regulations  and  provisions,  as  to  the  board  of  directors  shall  seem  proper,  and  as  may 
[656]  be  required  by  the  terms  of  the  charter  or  the  Board  of  Trade  or  other  com- 
petent authority." 

"12.  That  the  board  of  directors  shall  have  full  power  as  soon  as  the  charter 
shall  be  sealed  to  call  upon  the  subscribers  respectively  for  the  payment  of  a  first 
instalment  or  call  on  the  shares  subscribed  for  by  them  respectively,  and  from  time 
to  time  to  call  upon  the  subscribers  respectively  for  the  payment  of  further  instal- 
ments or  calls  on  such  shares  respectively  until  the  full  amount  of  such  shares 
shall  be  paid  up,  and  to  appoint  a  time  and  place  for  the  payment  thereof 
respectively." 

"  14.  That  the  subscribers,  their  executors,  administrators  or  assigns,  shall,  before 
executing  the  deed  of  settlement,  deliver  up  to  the  company  the  scrip  receipts  or 
certificates  for  the  deposit  paid  ;  and  if  any  subscriber,  his  executors,  administrators 
or  assigns,  shall  refuse  or  neglect  to  execute  the  deed  of  settlement  of  the  company 
for  a  period  of  one  calendar  month  after  the  time  appointed  for  the  execution  of 
such  deed,  then  and  in  such  case  the  board  of  directors  may,  if  they  think   fit, 
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.'luthorize  the  deed  to  be  executed  on  behalf  of  such  subscriber  l)y  the  trustees  or 
either  of  them,  or  instead  thereof,  the  shares  of  the  subscribers  so  refusing  or 
nclectiii",  and  all  sums  of  money  paid  thereon,  may,  at  the  option  of  the  board  of 
directors,%e  declared  by  the  said  board  of  directors  to  be  forfeited,  and  the  same 
shall  become  from  thenceforth  absolutely  forfeited  to  the  company  ;  and  in  case  of 
such  forfeiture,  the  scrip  receipts  or  certificates  issued  in  respect  of  the  shares  so 
forfeited  shall  be  of  no  effect  whatsoever,  and  it  shall  thenceforth  be  lawful  for  the 
board  of  directors  to  dispose  of  such  shares  in  the  same  manner  as  is  hereinbefore 
provided  with  respect  to  such  of  the  said  50,000  shares  as  shall  not  have  been  allotted 
or  subscribed  for ;  and  in  case  of  forfeiture,  such  party  shall,  from  and  after  such 
forfeiture,  [657]  absolutely  cease  to  have  any  right  to  be  a  member  of  the  company, 
and  such  forfeiture  shall  operate  in  full  satisfaction  to  the  trustees  of  the  breach  by 
the  party  so  neglecting  to  execute  the  deed  of  settlement :  Provided  that  it  shall  be 
lawful  for  the  board  of  directors,  upon  any  reasonable  cause  to  them  shewn,  and  upon 
the  due  execution  of  the  deed  of  settlement  by  the  defaulting  party  to  remit  any  such 
forfeiture.'' 

On  the  29th  December  1853,  the  charter  of  incorporation  was  obtained.  It 
recited  (among  other  things)  that  the  persons  thereinafter  named  and  others,  had 
a>;reed  to  subscribe  a  cap'ital  of  £644,000  in  32,000  shares  of  £20  each,  and  with 
power  to  raise  a  further  sum  not  exceeding  £2,000,000.  It  incorporated  the  pro- 
prietors and  declared  the  purposes  of  the  incorporation.  It  contained  a  clause 
declaring,  that  unless  it  should  be  made  to  appear  to  the  satisfaction  of  the  Com- 
missioiie'rs  of  the  Treasury  that  the  whole  of  the  capital  should  have  been  subscribed 
under  hand  and  seal  within  eighteen  months  from  the  date  of  the  charter,  and  unless 
the  whole  sum  of  £644,000  should  have  been  actually  paid  up  within  two  years  from 
the  date  of  a  certificate — to  be  granted  as  therein  mentioned,  of  the  payment  of  one- 
half  of  £644,000 — it  should  be  lawful  to  declare  the  charter  absolutely  void.  And  it 
was  thereby  declared  that  the  subscribers  would,  within  twelve  calendar  months  from 
the  date  of  the  charter,  to  the  satisfaction  of  the  Commissioners  of  the  Treasury,  enter 
into  a  deed  of  settlement,  whereby  provision  should  be  made  for  carrying  on  the 
l)usiness  of  the  company  bj'  a  board  of  directors  to  be  elected  by  the  shareholders, 
as  in  the  said  deed  should  be  provided,  and  by  a  board  of  directors,  till  such  election, 
to  be  provisionally  named  in  the  said  deed,  and  whereby  provision  should  be  made 
for  the  payment  by  the  shareholders  of  all  monies  to  become  [658]  due  in  respect  of 
instalments  on  shares.  The  charter  also  declared,  that  on  the  winding  up  of  the 
company,  the  proprietors  should  be  liable  to  contribute  towards  payment  of  debts 
and  liabilities  of  the  company,  to  the  extent  of  twice  the  amount  of  their  sub- 
scribed shares,  and  that  a  covenant  to  that  effect  should  be  contained  in  the  deed 
of  settlement. 

On  the  17th  of  February  1854,  the  directors  made  a  call  of  £2  per  share,  by  a 
circular  letter  addressed  to  the  subscribers.  Shortly  afterwards,  they  caused  a  deed 
of  settlement  to  be  prepared,  which  was  approved  by  the  Lords  Commissioners  of  the 
Treasury,  on  the  15th  of  March.  Notice  was  given  that  the  deed  would  be  ready  for 
execution  on  the  20th  of  March. 

This  deed  contained  the  following  recital : — "  And  whereas  the  several  share- 
holders, parties  hereto,  have  agreed  to  become  shareholders  of  the  company  for  the 
shares  in  the  capital  thereof,  set  opposite  to  their  respective  names,  in  the  second 
schedule  to  these  presents,  and  have,  on  those  shares,  paid  before  the  execution 
hereof,  £2  a  share,  in  addition  to  the  £2  a  share  paid  by  way  of  deposit,  in  respect 
of  such  share,  making  together  £4  a  share,  and  have  agreed  to  execute  these 
presents  as  the  deed  of  settlement  of  the  company,  required  by  the  said  Eoyal 
charter." 

The  following  were  the  material  clauses : — 

1.  That  these  presents  shall  be  the  deed  of  settlement  of  the  company,  and  every 
subscriber  to  the  recited  indenture  of  the  16th  November  1852,  and  every  holder  of 
a  scrip  receipt  for  the  deposit  paid  by  an_y  subscriber  to  that  indenture  shall,  on 
payment  of  £2  a  share,  in  addition  to  the  £2  a  share  paid  by  way  of  deposit,  and  on 
[659]  executing  these  presents,  become  a  shareholder  party  hereto.  And  every 
shareholder,  party  hereto,  shall,  at  the  time  of  executing  these  pre.sents,  deliver  up 
the  scrip  receipt  for  the  deposit  paid  in  respect  of  his  shares ;  and  the  rights  and 
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liabilities  under  the  recited  indenture  of  the  Ifith  of  November  1852,  of  every  share- 
holder, party  hereto,  in  respect  of  the  shares  represented  by  the  scrip  receipt  given 
\ip  by  such  shareholder,  and  the  rights  and  liabilities  under"  the  recited  indenture  of 
every  subscriber  thereto,  whose  scrip  receipt  shall  be  given  up  as  aforesaid,  shall,  so 
far  as  regards  the  shares  represented  by  the  scrip  receipt,  be  henceforth  superseded 
by  the  liability  and  rights  created  under  these  presents :  Provided  always,  that  the 
liabilities  of  any  subscriber  to  the  recited  indenture,  whose  scrip  receiptshall  not  be 
given  up  as  aforesaid,  shall,  in  respect  of  the  shares  in  such  scrip  receipt,  an<l  to  the 
extent  thereof  remain  in  full  force,  and  those  lialiilities  may  be  enforced  for  the 
benefit  of  the  company. 

4.  That  the  several  persons  for  the  time  being,  holding  shares  in  the  capital, 
shall  be  members  of  the  company  on  the  terms  and  provisions  of  the  charter  ami 
these  presents  respectively,  notwithstanding  the  whole  of  the  shares  be  not  taken. 

5.  That  all  things  heretofore  done  by  the  persons  acting  as  directors,  under  the 
recited  indenture,  for  the  purpose  of  establishing  the  company,  shall  be  and  are 
hereby  adopted  and  confirmed,  as  if  the  same  had  been  done  after  the  establishment 
•of  the  companj'  by  the  court,  under  the  authority  of  these  presents,  and  all  monies, 
costs,  charges  and  expenses  whate\'er,  heretofore  paid  or  incurred  by  them  or  by 
their  order,  or  in  relation  to  the  establishment  of  the  company,  not  exceeding  in  the 
whole  the  sum  of  £2000,  shall  be  and  are  hereby  allowed  to  them  out  of  the  funds  of 
the  company,  and  they  .shall  be  and  are  hereby  indemnified  [660]  against  all  losses 
and  liabilities  incurred  by  them  in  the  premises. 

7.  That  £64-4,000  shall  be  raised  for  the  purposes  of  the  company  and  accoi'ding 
to  the  terms  and  provisions  of  the  charter  as  its  original  capital,  lint  such  capital  may 
be  increased  according  to  the  provisions  of  the  charter  and  of  these  presents. 

10.  That  at  any  time  after  the  whole  of  the  original  capital  is  subscribed  for, 
and  at  least  one-half  thereof  is  paid  up,  the  capital  may  from  time  to  time  be  increasecl 
to  a  sum  not  exceeding  £1,000,000  stei'ling,  and  with  the  consent  of  the  Treasurj', 
according  to  the  charter,  to  a  further  sum  of  £2,000,000,  making  the  aggregate  capital 
£3,000,000. 

175.  That  in  case  and  when  it  shall  appear  upon  or  be  certified  by  any  report  of 
the  auditors  or  any  report  of  the  court,  that  one-half  of  the  capital  for  the  time  being 
actually  paid  up,  has  been  lost  in  the  course  of  trade  or  otherwise,  then  the  company 
shall  thereupon  be  ipso  facto  dissolved,  and  in  case  and  when  the  powei's  and  privileges 
granted  by  the  charter  shall  cease,  and  the  company  shall  cease  to  be  incorporated 
n.inder  the  chai'ter,  then  the  company  shall  thereupon  be  ipso  facto  dissolved,  and  in 
•case  and  when  it  shall  appear  upon  or  Ite  certified  by  any  joint  report  of  the  court 
and  the  auditors,  that  the  business  of  the  company  caiuiot  be  further  prosecuted  or 
that  the  affairs  thereof  cannot  be  ari-anged  with  a  prospect  of  Ijenefit  to  the  company, 
then  the  company  shall  be  dissolved  at  such  period,  not  less  than  two  months  from 
the  time  of  passing  such  resolution,  as  is  fixed  by  such  resolution,  or  if  such  period 
be  not  so  fixed,  then  at  such  period  not  less  than  three  months  from  the  day  of 
holding  such  meeting  as  the  court  fix,  unless  such  resolution  of  such  meeting  or  of 
the  court,  be  revoked  1)y  an  extraordinary  general  meeting  held  before  the  time  fixed 
for  such  dissolution. 

[661]  On  the  7th  of  April  the  following  notice  was  published  : — 

"Chartered  Bank  of  India,  Australia  and  China  (incorporated  18.53).  The  court 
of  directors  hereby  give  notice  that  all  shares  on  which  the  call  of  £2  per  share  is 
not  paid  on  or  before  the  20th  instant,  will  be  forfeited." 

The  Plaintiffs  and  a  large  number  of  the  subscribers  declined  to  pay  the  call,  and 
four  of  the  directors  as  constituting  a  quorum  of  the  original  board  of  directors 
named  in  the  subscription  contract,  and  also  a  quorum  of  the  court  of  directors  of 
the  company,  passed  a  resolution  on  the  2.5th  of  May,  whereby  they  declared  that  all 
and  every  the  shares  specified  in  the  resolution,  being  respectively  shares  of  sub- 
scribers who  had  refused  or  neglected  to  execute  the  deed  of  settlement  of  the 
company,  and  all  the  deposits  or  sums  paid  thereon  were  forfeited.  The  shares  so 
declared  to  be  forfeited  included  the  shares  of  the  Plaintiffs. 

The  Plaintiffs  then  filed  their  bill  in  the  present  suit  which  (as  afterwards 
amended)  alleged,  that  the  deed  of  settlement  contained  man}^  clauses  and  pro\nsions 
inconsistent  with  the  subscription  contract,  and  not  contemplated  by  the  charter,  and 


1028  NORMAN    V.    MITCHELL  5  DE  G.  M.  &  G.  662. 

prayed  for  an  account  of  the  shares  originally  allotted  to  the  provisional  directors, 
and  a  declaration  that  they  were  Ijound  to  execute  the  subscription  contract  for  the 
full  number  of  such  shares,  and  also  for  an  account  of  the  profits  from  the  sale  of 
such  shares  of  which  no  regular  allotment  had  been  made,  that  a  proper  deed  of 
settlement  might  be  prepared  and  settled  under  the  direction  of  the  court,  in 
accordance  with  the  terms  of  the  subscription  contract  and  duly  executed  ;  and  for  a 
declaration  that  the  charter  [662]  was  not  binding,  except  so  far  as  it  was  consistent 
with  the  subscription  contract.  It  further  prayed,  that  the  directors  legally  appointed 
niii^ht  1)0  ordered  to  apply  for  a  rectification  of  the  charter,  and  that  the  forfeiture 
(if  shares  for  the  non-payment  of  the  call,  might  be  declared  void;  and  for  an 
injunction  nearly  in  the  terms  of  the  notice  already  mentioned. 

On  the  10th  "of  May,  a  motion  was  accordingly  made  for  an  injunction  before  the 
Master  of  the  liolls,  who  refused  the  motion,  reserving  the  question  as  to  the 
I'laiiitiffs'  costs,  an<l  making  th<ise  of  the  Defendants  costs  in  the  cause. 

The  case  is  reported  on  the  original  application  for  an  injunction  in  the  19th 
Volume  of  Mr.  Beavan's  Keports  (page  278). 

On  the  appeal  coming  on  to  be  heard,  the  following  arrangement  was  made 
l)etween  the  parties  with  the  sanction  of  the  Court : — 

"  No  answer  to  be  called  for  till  after  motion.  Motion  to  stand  over,  with  liberty 
to  amend  the  bill  in  eight  days,  in  order  that  the  following  questions  may  be  forth- 
with argued  before  the  Lords  Justices  and  two  Common  Law  Judges,  the  decision  on 
which  questions  shall  be  binding  on  the  parties  at  the  hearing  as  if  then  given. 

"  1.  Have  the  Defendants  (naming  them)  now,  and  have  thej'  ever  since  the  date  of 
the  subscriliers'  contract,  or  during  any  and  what  part  of  that  time,  had  the  powers 
and  authorities  intended  to  be  given  to  directors  by  the  subscribers'  contract? 

"  2.  Were  the  Plaintiffs,  on  and  before  the  25th  May  last,  liable  to  pay  the  call  1 
[663]  "  3.  Ls  the  deed  of  settlement,  as  now  prepared  and  settled,  conclusivel}^ 
liinding  on  the  subscribers  to  the  subscription  contract? 

"  4.  Have  the  same  Defendants  the  power,  in  the  event  of  a  subscriber  to  the  con- 
tract neglecting  or  refusing  to  execute  the  deed  of  settlement,  as  so  prepared  and 
settled,  to  forfeit  his  shares,  and  were  the  shares  of  the  Plaintiffs  duly  forfeited  by 
the  resolution  of  2-5th  May  last,  marked  (A)  1 " 

June  27,  28.  The  case  accordingly  stood  over,  and  was  argued  on  these  days  by 
one  counsel  on  each  side  before  their  Lordships,  who  were  asisisted  by  Mr.  Justice 
Cresswell  and  Mr.  Justice  Erie. 

Sir  F.  Kelly,  with  Mr.  E.  Palmer  and  Mr.  Hetherington,  were  for  the  Plaintiffs. 
The  Solicitor-General  [Bethell]  and  Mr.  Cairns,  for  the  Defendants. 
The  arguments  appear  sufficiently  from  the  opinion  of  the  Judges. 
After  the  arguments  had  been  concluded,  the  learned  Judges  who  assisted  the- 
Lords  Justices  in  hearing  the  case,  gave  their  opinion  in  writing,  which,  after  a  short 
preliminary  statement,  proceeded  as  follows  : — 

"My  brother  Erie  and  I,  at  the  request  of  the  Lords  Justices,  attended  during 
the  argument,  and  have  been  requested  by  them  to  give  our  opinion  on  four 
questions. 

"The  first  of  them  is, — 

"Have  the  Defendants,  the  present  directors,  now,  [664]  and  have  they  ever 
since  the  date  of  the  subscription  contract,  or  during  any  and  what  part  of  the  time, 
had  the  powers  and  authorities  intended  to  be  given  to  directors  by  the  subscription 
contract  ? " 

Li  order  to  answer  this  question,  it  is  necessary  to  consider  the  various  proceed- 
ings that  have  been  taken  towards  the  establishment  of  the  Chartered  Bank  of  India, 
Australia  and  China.  In  1852,  a  prospectus  was  issued  for  the  Bank  of  India' 
Australia  and  China,  to  be  incorporated  by  Koyal  charter,  "Capital  £1,000,000,  with 
powers  to  increase  the  same  to  £3,000,000."  Ten  persons  were  named  as  directors  ;, 
the  same  that  were  afterwards  named  directors  by  the  subscription  contract,  and 
parties  were  directed  to  apply  for  shares  by  a  letter  in  this  form. 

[Here  followed  the  forms  of  applications  and  acceptances  as  above  set  out.] 
It  was  contended  by  Sir  Fitzroy  Kelly,  that  the  parties  so  named  as  directors 
never  had  any  power  to  act  in  that  capacity,  inasmuch  as  they  did  not  subscribe  the 
deed  for  fifty  or  any  other  number  of  shares,  so  as  to  satisfy  the  proviso  contained. 
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in  clause  5.  It  appears  to  us  unnecessary  to  enter  into  an  examination  of  the  true 
meaning  of  that  proviso,  for  we  are  of  opinion  that  the  i)arties  nainetl  in  chuise  I 
were  thereby  constituted  directors,  without  reference  to  the  (luiditication  reijuired  liy 
the  proviso,  and  that  the  necessity  for  such  qualiKcation  did  not  attach  to  those 
nominated  and  appointed  liy  the  deed,  but  to  those  only  who  might  be  thereafter 
added  to  those  named  or  substituted  for  them.  They,  therefore,  when  appointed  bv 
the  deed,  had  the  powers  and  authorities  intended  to  be  given  to  directors  by  the 
subscription  contract.  But  they  were  appointed  to  act  [665]  as  directors  initil  the 
charter  should  be  obtained,  and  upon  that  expression  it  has  been  argued  that,  as  soon 
as  the  charter  was  sealed  their  authority  ceased  ;  and  if  there  had  been  nothing  in 
the  deed  at  variance  with  that  construction,  it  would  probably  have  been  considered 
that  the  authority  of  the  parties  named  did  cease  as  soon  as  the  charter  was  sealed. 
But  it  is  provided  by  other  parts  of  this  deed,  that  certain  acts  shall  or  niav  be  done 
by  the  directors  as  soon  as  the  charter  is  sealed,  c.f/.,  by  clause  10.  [Here  followed 
the  10th  clause,  as  set  out  above.]  Now  up  to  this  time  we  hud  no  provision  made 
for  appointing  directors,  save  that  in  the  subscription  deed.  They  therefore  must  be 
the  parties  to  prepare  the  deed  of  settlement  mentioned  in  the  10th  clause. 

Again,  clause  12  provides — [Here  followed  the  12th  clause  set  out  above.]  If, 
therefore,  the  power  of  the  directors  were  to  cease  altogether  on  the  granting  of  the 
charter,  it  would  be  impossible  for  them  to  do  those  things  which  the  deed  in  terms 
authorized  them  to  do.  We  are,  therefore,  of  opinion,  that  notwithstanding  the  intro- 
duction of  the  word  until  into  clause  4,  the  powers  intended  to  be  given  by  the 
subscription  contract  would  continue  until  superseded  by  the  deed  of  settlement. 
By  the  1st  clause  of  that  deed  it  is  declared — [Here  followed  the  1st  clause  set  out 
above.]  The  deed  of  settlement,  therefore,  does  not  supersede  the  subscription  con- 
tract as  to  those  whose  scrip  receipts  have  not  been  given  up,  and  the  powers 
intended  to  be  given  to  the  directors  by  that  instrument  still  continue  with  regard 
to  such  parties.  It  was  contended  in  argument  that  the  power  given  to  the  directors 
was  given  to  ten,  and  that  as  two  afterwards  resigned,  those  powers  could  not  be 
exercised  by  the  remaining  eight.  Probably  it  was  considered  (and  we  think  rightly) 
that  the  directors  were  made  a  quasi  body  corporate,  and  [666]  that  as  long  as  there 
remained  enough  to  constitute  a  quorum  their  powers  might  be  exercised  notwith- 
standing the  diminution  of  their  number.  Our  answer  to  the  first  question  therefore 
is — That,  as  regards  the  Plaintiffs  who  have  not  given  up  their  scrip  receipts,  the 
Defendants,  the  present  directors,  now  have,  and  ever  since  the  date  of  the  subscrip- 
tion contract  have  had,  the  powers  and  authorities  intended  to  be  thereby  gi^•en 
to  directors. 

The  second  question  proposed  to  us  is,  "  Were  the  Plaintiffs,  on  or  before  the 
25th  of  May  last,  liable  to  pay  the  call  1 "  As.suming  that  the  Defendants,  the  jiresent 
directors,  have  had  ever  since  the  date  of  the  subscription  contract,  and  still  have 
as  regards  these  Plaintiffs,  the  powers  and  authorities  intended  to  lie  given  by  the 
subscription  contract,  we  think  it  follows  that  the  Plaintiffs  were  on  and  before  the 
2.5th  of  May  last  liable  to  pay  the  call.  The  subscription  contract  gave  the  directors 
power  to  make  a  call  as  soon  as  a  charter  was  sealed.  A  charter  was  sealed  before 
the  call  was  made,  and  the  Plaintiffs  claim  to  be  members  of  the  corporation  created 
by  that  charter.  It  is,  therefore,  difficult  to  understand  how  they  can  resist  the  pay- 
ment of  the  call  on  account  of  any  supposed  objections  to  that  charter.  In  order  to 
make  out  that  a  charter  had  not  been  granted,  it  was  necessary  to  shew  that  the 
directors  had  no  authority  to  accept  such  a  charter  for  the  subscribers,  and  that 
con.sequently  they  could  not  be  treated  as  members  of  the  body  corporate,  and  there- 
fore as  to  them  no  charter  had  been  sealed  :  but  we  think  that  if  it  had  been  so 
contended  the  argument  would  have  failed.  Sir  Fitzroy  Kelly  did  not,  however, 
contend  that  the  charter  was  to  be  treated  as  a  nullity.  Two  objections  to  it  were 
nevertheless  urged :  one,  that  it  appeared  to  have  been  granted  on  a  false  recital,  and 
therefore  might  at  any  time  be  [667]  repealed  by  scire  facias  ;  the  other,  that  the 
subscription  deed  contemplated  a  company  to  be  incorporated  with  an  original  capital 
of  £1,000,000,  with  power  to  increase  it  to  £.3,000,000,  whereas  the  charter  was  to  a 
company  with  a  capital  of  £644,000  only,  with  power  to  increase  it  to  £1,000,000  by 
consent  of  the  Lords  of  the  Treasury  ;  and  to  £2,000,000  by  the  con.sent  of  the 
shareholders  at  a  general  meeting  and  the  Lords  of  the  Treasury  ;  but  without  any 
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power  to  raise  the  capital  above  that  sum.  It  appears  to  us  that  the  charter  is  not 
mien  to  either  of  these  objections.  Before  the  application  for  the  charter  32,000 
shares  had  been  allotted  and  deposits  on  them  paid  ;  no  agreement  had  been  entered 
into  to  pav  calls  on  more  than  those  shares  ;  the  sum  agreed  to  be  subscribed  was 
£044,000,"  as  recited  in  the  charier.  There  was  a  proposition  in  the  pro.spectus  with 
reference  to  which  the  applications  for  shares  were  made,  that  the  capital  originally 
raised  might  be  increased  by  two  millions,  which  is  also  recited  in  the  charter. 
Nothing  Is  said  as  to  the  "amount  of  capital  intended  to  be  raised  in  the  fiist 
instance,  e.xcept  that  the  parties  had  agreed  to  subscribe  £644,000,  which  was  true. 
In  thi.s 'then,  we  find  no  deception  practised  on  the  Crown  which  could  render  the 
charter' voidable,  nor  do  we  think  it  can  be  objected  to  on  the  ground  that  the  Plaintiffs, 
in  this  suit  did  not  authorize  the  directors  to  accept  such  a  charter.  The  2d  clause 
of  the  subscription  contract  is  in  these  terms— [Here  followed  the  2d  clause  set  out 

above.] 

The  petition  was  for  the  incorporation  of  a  company  to  have  a  capital  of 
£1,000,000,  with  power  to  raise  it  to  £3,000,000  ;  it  must  be  presumed,  therefore, 
that  the  Crown  imposed  the  alteration  as  to  the  amount,  and  the  large  discretion 
vested  in  the  directors  l)y  the  clause  of  the  subscription  contract  above  referred  to 
in  our  judgment  authorized  them  to  accept  the  charter  in  its  present  [668]  form. 
We  are,  therefore,  of  opinion,  that  before  the  call  in  question  was  made  the  event 
happened  on  which  the  power  of  the  directors  to  make  a  call  was  to  arise,  and, 
consequently,  that  it  was  made  by  due  authority,  and  that  the  Plaintifi's  were  on  and 
before  the  25th  of  May  liable  to  pay  it. 

The  third  question  proposed  to  us  was,  "Is  the  deed  of  settlement,  as  now 
prepared  and  settled,  conclusively  binding  on  the  subscribers  to  the  subscription 
contract : "  For  the  Defendants,  it  was  contended  that  the  deed  of  settlement  was- 
an  element  in  the  constitution  of  the  company,  and  was  to  be  considered  as  embodied 
in  the  charter,  and  therefore  conclusively  binding  on  all  who  claim  to  be  members  of 
the  incorporated  company.  Both  the  subscription  contract  and  the  charter  require 
that  a  deed  of  settlement  shall  be  prepared  and  executed,  and  it  is  to  be  prepared  to 
the  satisfaction  of  the  Lords  of  the  Treasury;  and  the  charter  declares,  "that  the 
several  regulations,  contained  in  the  charter,  and  to  be  contained  in  the  said  deed,  or 
to  be  contained  in  any  bye-laws  to  be  made  in  pursuance  thereof,  or  in  any  supple- 
mental deed  to  be  made  in  pursuance  of  such  first-mentioned  deed,  shall  be  taken  to 
be  the  existing  regulations  of  the  said  company,  except  so  far  as  the  same  may  be 
repugnant  to  the  laws  of  our  realm  or  of  any  of  our  colonial  possessions,  settlements- 
or  dependencies,  wherein  the  company  shall  carry  on  business."  This,  however,  does- 
not  in  our  judgment  incorporate  the  deed  in  the  charter  or  make  it  conclusively 
binding  on  the  original  subscribers.  It  does  not  appear  that  the  Lords  of  the 
Treasury  required  that  the  deed  should  be  in  its  present  form,  although  they 
sanctioned  it ;  and  if  the  deed,  on  examination,  is  found  to  contain  matters  beyond 
the  scope  of  the  authority  vested  in  the  directors,  the  members  of  the  incorporated 
compan}'  would  not  be  bound  to  execute  it.  It  is  [669]  therefore  necessary  t& 
examine  the  several  objections  that  were  made  to  it  during  the  argument.  They 
were  founded  on  clauses  4,  5,  7  and  17.5.  The  first  objection  was  not  much  insisted 
on,  nor  do  we  think  it  necessary  to  notice  it  further  than  bj^  saying  that  we  think  it 
untenable.  The  second  objection  was  to  the  5th  clause — [Here  followed  the  clause 
as  set  out  above.] 

We  cannot  say  that  such  a  clause  is  improper,  considering  the  very  large  dis- 
cretion, vested  in  the  directors  by  the  3d,  7th  and  8th  clauses  of  the  subscription 
contract  and  the  absence  of  any  evidence,  that  this  indemnity  was  introduced  to 
cover  any  misconduct  on  the  part  of  the  directors.  The  clauses  of  the  subscription 
contract  referred  to  were  in  the  following  terms — [Here  followed  the  3d,  7th  and 
8th  clauses  set  out  above.] 

The  7th  clause  of  the  deed  of  settlement,  providing  that  the  capital  to  be  raised 
shall  be  £644,000,  was  next  objected  to,  but  it  is  exactly  in  accordance  with  the 
charter,  and  if  the  charter  is  good,  this  must  be  good  also. 

The  next  objection  was  to  the  10th  clause — [Here  followed  the  clause  as  set  out 
above.]  It  was  said  that  as  the  charter  does  not  in  any  event  authorize  an  increase 
of  the  capital  beyond  £2,000,000,  this  clause  would  sanction  a  violation  of  the  charter. 
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and  therefore  the  members  of  the  company  cannot  lie  callo<l  upon  to  execute  such  a 
deed.  But  it  seems  to  us  that  this  objection  fails.  Omitting  the  words  of  addition 
at  the  end  of  the  clause,  it  may,  and  perhaps  ought,  gi-ammatically  to  be  construeii, 
so  as  to  be  in  conformity  with  the  charter  ;  for  the  capital  is  to  bo  increased  lo 
the  further  sum  of  £2,000,000,  not  h/  the  further  sum,  and  therefore  it  may 
well  have  been  the  intention  to  take  power  to  increase  it  no  further  than  was 
really  contemplated  by  the  [670]  charter,  and  tlie  words  of  addition  may  have  been 
introduced  by  mistake,  and  have  no  operation.  But  if  the  meaning  was,  that  the 
capital  might  be  increased  to  £3,000,000,  it  was  still  to  be  done  according  to  the 
charter,  and  if  the  charter  contains  no  provision  for  doing  it,  the  clause  would  Ije 
simply  inoperative. 

The  last  objection  was  founded  on  the  ITTjth  clause,  which  was  said  to  ]>c  incom- 
prehensible and  incapable  of  being  carried  into  eflect.  We  cannot  say  that  it  is 
incomprehensible,  nor  that  it  cannot  be  carried  into  eflect ;  and  although  it  may 
create  considerable  dithculties  in  winding  up  the  aflairs  of  the  comj)any  under  certain 
circumstances,  we  cannot  on  that  ground  say  that  it  is  not  such  a  clause  as  the 
directors  were  authorized  to  introduce.  No  deed  of  settlement  could  ever  lie 
effectually  prepared  if  the  directors  were  bound  to  introduce  all  such  arrangements 
as  all  the  members  will  agree  in  thinking  the  best  possible  for  effectuating  the  olijects 
of  the  comjjany,  and  therefore,  in  this  instance,  we  find,  as  might  be  expected,  a  large 
discretion  vested  in  the  directors  by  the  subscription  deed  as  to  the  preparation  of 
the  deed  of  settlement.  The  charter  compels  the  directors  to  introduce  certain 
specified  provisions  "  in  addition  to  such  further  provisions  as  shall  be  by  the  Lords 
of  the  Ti-easury  considered  necessary  and  usual  in  like  cases  for  the  management  (if 
the  affairs  of  the  companj-."  We  have  not  been  informed  whether  the  clause  in 
question  was  introduced  by  desire  of  the  Lords  of  the  Treasury.  If  it  was,  that 
puts  an  end  to  the  objection  ;  if  it  was  not,  still  it  is  a  clause  for  regulating  the 
affairs  of  the  company,  and  within  the  scope  of  the  authority  given  to  them  by  the 
10th  clause  of  the  subscription  deed,  and  we  feel  that  it  is  not  within  our  province 
to  attempt  to  decide  whether  it  is  a  wise  and  prudent  clause  or  not.  Upon  the 
whole,  then,  we  are  of  opinion  that  the  objections  to  [671]  the  deed  of  settlement 
fail,  and  that  the  members  of  the  company  were  liound  to  execute  it. 

The  fourth  question  proposed  to  us  is,  "  Have  the  Defendants  power,  in  the  event 
of  a  subscriber  to  the  contract  neglecting  or  refusing  to  execute  the  contract  as  so 
prepared  and  settled,  to  forfeit  his  shares,  and  were  the  shares  of  the  Plaintiffs  duly 
forfeited  by  the  resolution  of  the  25th  of  Maj' 1 "  By  the  14th  clause  of  the  sub- 
scription deed  power  was  given  to  the  directors  to  declare  forfeited  the  shares  of 
anv  suliscriber  refusing  or  neglecting  to  execute  the  deed  of  settlement  for  the  period 
of  a  calendar  month  after  the  time  appointed  for  the  execution  of  it,  and  inasmuch 
as  we  think  that  the  deed  in  question  was  such  as  the  subscribers  might  be  called 
upon  to  execute,  it  follows  that  these  shares  might  be  declared  forfeiteil  for  refusing 
or  neglecting  to  execute  it.  It  is  not  expressly  stated  in  the  proceedings  whether  the 
present  Plaintiff's  were  called  upon  or  informed  that  they  would  be  permitted  to  execute 
the  deed  without  paying  the  call,  and,  in  the  absence  of  any  express  information, 
considering  that  the  deed  contains  a  recital  that  the  call  had  been  paid,  and  that  the 
notice  of  the  call  required  it  to  be  paid  on  or  before  the  20th  of  March,  and  the 
same  notice  stated  that  the  deed  of  settlement  would  be  ready  for  execution  on  the 
20th  of  March,  we  cannot  but  assume  that  the  subscribers  were  intended  to  under- 
stand that  they  must  first  pay  the  call  and  then  execute  the  deed.  Now,  the 
subscription  contract  contains  no  power  to  declare  shares  forfeited  for  non-payment 
of  calls,  and  the  Plaintiffs  never  in  an}'  other  way  gave  the  directors  power  to  do  so,  and 
if  the  directors  called  upon  the  subscribers  first  to  pay  the  call  and  then  execute  the 
deed,  and  declared  the  shares  forfeited  because  the  deed  was  not  executed,  that  was 
in  effect  declaring  them  forfeited  for  non-payment  of  the  [672]  call.  This  was  not 
within  the  powers  conferred  on  the  directors,  and  we  are  of  opinion  that  the  shares 
were  not  duly  forfeited.  C.  Ckesswkll. 

W.  Erle. 

Jul//  27.  The  Lord  Justice  KNinHT  Bruce.  This  application,  though  at  first 
one  of  appeal,  has  substantially  become  an  original  motion,  for  after  the  opening  had 
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proceeded  some  way,  an  arrangement  was  made  between  the  parties  by  their  counsel, 
which  was  emliodied  in  a  writing  thus  expressed  : — 

[His  Lordship  read  the  terms  of  the  arrangement.] 

Accordingly,  under  this  arrangement,  the  bill  was  amended,  both  by  adding  the 
banking  company  itself  as  a  corporate  or  quasi  corporate  body  to  the  I)efendants, 
and  otherwise  materially,  and  the  motion  having  been  afterwards  renewed,  was  then 
argued  bv  one  counsel  on  each  side  before  my  learned  brother  and  Mr.  Justice  Cress- 
well,  Mr."  Justice  Erie  and  myself.  AVe  have  all  since  considered  the  matter,  and  the 
two  learned  Judges  not  now  present  having  transmitted  to  us  their  written  opinion, 
upon  the  points  to  whic'i  their  attention  was  addressed,  I  proceed  to  read  it  : — 

[His  Lordship  read  the  Judges'  opinion  set  out  above.] 

1  need  scarcely  say  how  much  indelited  we  feel  to  Mr.  Justice  Cresswell  and  Mr. 
Justice  Erie,  for  this  valuable  assistance  on  their  part.  Now,  as  to  our  judgment,  or 
at  least  mine,  upon  the  motion — considering  its  merely  interlocutory  nature  and  the 
difficulty  (at  least,  in  [673]  my  opinion)  of  the  questions  raised  by  it,  or  of  more 
than  one  of  them — and  (without  forgetting  the  weight  belonging  to  the  joint  opinion 
that  I  have  just  read)  considering  the  degree  of  inconvenience  likely  to  result  from 
a  decision,  upon  this  occasion  too  much  in  accordance  with  the  wishes  of  the  Plaintiffs, 
as  compared  with  the  degree  of  inconvenience  likely  to  result  from  a  decision  too 
much  otherwise — a  view  of  the  matter,  in  which  (with  reference  to  the  recent  cases 
of  Foiinc/  V.  Baincock{l  C.  B.  310),  and  Strmghill  v.  Buck  (14  Q.  B.  781),  and  the 
authorities  there  mentioned)  we  must  particularly  not  lose  sight  of  a  portion  of  the 
contents  of  the  deed  of  settlement,  which  I  will  now  read : — 

"  And  whereas  the  several  shareholders,  parties  hereto,  have  agreed  to  become 
shareholders  of  the  company,  for  the  shares  in  the  capital  thereof,  set  opposite  to 
their  respective  names  in  the  second  schedule  to  these  presents,  and  have  on  those 
shares  paid,  before  the  execution  hereof,  £2  a  share  in  addition  to  the  £2  a  share  paid 
by  way  of  deposit  in  respect  of  such  share,  making  together  £4  a  share,  and  have  agreed 
to  execute  these  presents  as  the  deed  of  settlement  of  the  company,  required  by  the 
said  Royal  charter," — 

Considering,  I  say,  these  things,  I  think  that  the  proper  course  for  us  to  take  on 
the  motion  will  be,  that,  leaving  the  Rolls  order  undischarged,  and  leaving  the 
Defendants  respectively  at  libert}^  to  bring  and  proceed  with  such  actions  as  they 
may  be  advised,  we  should  grant  an  injunction  or  injunctions  thus  and  only  thus  far, 
— namely,  in  these  words  taken  from  the  prayer  of  the  amended  bill  (which  departs, 
I  believe,  somewhat  in  language  from  the  notice  of  motion)  "  to  [674]  restrain  the 
Defendants  Thomas  Alexander  Mitchell,  Peter  Bell,  John  Bagshaw,  A\'illiam  Cook, 
George  Bowness  Carr,  John  Gladstone,  William  Schaw  Lindsay,  Joseph  Robert 
Morrison  and  William  Nicol,  and  the  company  from  forfeiting  or  declaring  to  be 
forfeited  any  shares  in  the  said  company',  on  the  ground  either  of  non-payment  of  any 
call  or  of  non-execution  of  the  said  deed  of  settlement,  and  from  selling  or  disposing 
of  as  forfeited,  any  shares  or  share  in  the  said  company,  and  to  restrain  the  last- 
named  Defendants  from  directing  or  permitting  the  Defendants  Joseph  Harris  and 
Thomas  Ross,  or  either  of  them,  to  execute,  and  the  said  Defendants  Joseph  Harris 
and  Thomas  Ross,  from  executing  the  deed  of  settlement  alleged  to  have  been  already 
prepared  on  behalf  of  the  PlaintifTs  or  the  other  subscribers  to  the  said  company,  or 
any  of  them."  But  that  this  injunction,  or  these  injunctions,  should  be  only  until 
further  order,  with  liberty  to  apply. 

The  Lord  Justice  Turner.  The  injunction  which  is  asked  for  by  this  notice  of 
motion  is  to  restrain  the  Defendants,  the  directors,  1st,  From  opening  any  branch  or 
other  banks  or  agencies,  or  issuing  any  notes  or  bills,  or  otherwise  commencing  or 
carrying  on  banking  business,  or  otherwi.se  acting  contrary  to  the  provisions  of  the 
charter ;  2dly,  From  enforcing  the  call  already  made  or  any  other  call  against  the 
PlaintifTs  or  any  other  of  the  subscribers  to  the  company  ;  and,  3dly,  From" forfeiting 
or  declaring  to  be  forfeited  and  from  selling  or  disposing  of  as  forfeited  any  shares  in 
the  company  ;  and  the  motion  also  asks  to  restrain  the  execution  of  the  deed  of 
settlement  of  the  company  by  the  Defendants  Harris  and  Ross  on  behalf  of  the 
Plain  tiffs  or  the  other  subscribers  to  the  company  or  any  of  them.  The  opinion 
which  has  been  given  by  the  learned  Judges  who  have  assisted  us  in  this  case  [675] 
upon  the  points  submitted  for  their  consideration,  seems  to  me  to  remove  all  difficulty 
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in  disposing  of  the  first  three  branches  of  this  notice  of  motion.  The  learned  Judges 
have  certified  their  opinion  to  be  that  the  I>efen(hint.s  the  directors  have  as  against 
the  Plaintiffs  the  powers  and  authorities  given  to  directors  by  the  subscription 
contract ; — that  the  Plaintiffs  are  liable  to  pay  the  call,  and  that  the  members  of  the 
company  are  bound  to  execute  the  deed  of  settlement,  but  that  the  shares  have  not 
been  duly  forfeite<l. 

From  these  ilafa  it  seems  to  me  very  clearly  to  follow,  that  the  Plaintiffs  can  have 
no  injunction  either  upon  the  first  or  second  In-anch  of  the  motion.  In  order  to 
entitle  them  to  such  an  injunction  it  would  be  incuml)ont  upon  the  PlaintitTs  at  least 
to  shew  A  prima  fade  case;  but,  according  to  the  opinion  of  the  learned  .ludges,  they 
have  shewn  no  such  case,  and,  on  the  contrary,  have  shewn  themselves  to  be  wliolly 
in  the  wrong.  The  powers  given  by  the  subscription  contract  subsi.st  against  them, 
and  they  are  bound  to  pay  the  call  and  to  execute  the  deed  of  settlement.  Under 
these  circumstances  this  Court  certainly  could  not  be  warranted  in  granting  an 
injunction  upon  these  points. 

As  to  the  third  point,  on  the  other  hand,  it  seems  to  me  to  lie  equallj-  clear  that 
some  injunction  ought  to  be  gi'anted.  The  power  to  forfeit  shares  subsists  as  against 
these  Plaintiffs  onlj'  for  the  non-execution  of  the  deed  of  settlement,  and  the  deed  of 
settlement  which  the  Defendants  have  prepared  recites  the  payment  of  the  call.  The 
Defendants,  therefore,  have  placed  the  Plaintifts  in  the  position  that  they  cannot 
properly  execute  the  deed  of  settlement  until  they  have  paid  the  call ;  and  to  permit 
them,  under  these  circumstances,  to  declare  a  forfeiture  for  non-execution  of  the  deed 
would  be  to  give  them  [676]  power  to  forfeit  for  non-payment  of  the  call.  In  effect, 
it  would  be  to  treat  the  deed  of  settlement  as  having  created  a  new  right  of  forfeiture 
under  the  subscription  contract,  which  cannot,  I  think,  be  done.  This  part  of  the 
injunction,  however,  must  be  confined  so  as  to  restrain  oid}'  forfeiture  for  non- 
execution  of  the  deed  of  settlement  or  non-payment  of  calls. 

The  fourth  and  last  branch  of  the  injunction  asked  for  is  to  restrain  the  execution 
of  the  deed  of  settlement  by  the  Defendants  Harris  and  Koss  on  behalf  of  the 
Plaintiffs  or  the  other  subscribers ;  and  as  this  case  stands  at  present,  I  think  this 
part  of  the  motion  must  also  be  granted,  and  I  think  so  for  these  reasons  : — The  deed 
of  settlement  recites  the  payment  of  the  call.  The  payment  of  a  call  is  an  act  to 
be  done  by  the  sub.scribers,  and  I  much  doubt  whether  the  power  given  by  the 
subscription  contract  to  Harris  and  Koss  to  execute  the  deed  contemplates  the 
existence  of  any  intermediate  act  to  be  done  by  the  subscribers  before  the  execution 
of  the  deed  ;  but  whether  it  be  so  or  not,  I  think  that  the  execution  of  the  deed  of 
settlement  by  Harris  and  Ross  on  the  part  of  the  subscribers  would,  to  say  the  least, 
create  impediments  to  the  recovery  of  the  call  which  has  been  made  which  the 
Defendants  the  directors  would  not  be  justified  in  creating.  Of  course,  however, 
neither  this  part  of  the  injunction  nor  the  injunction  as  to  the  forfeiture  can  be 
granted  otherwise  than  until  further  order. 


[677]  In  the  Matter  of  The  Eastern  Counties  Junction  and  Southend  Railway 
Company,  and  In  the  Matter  of  The  Joint  Stock  Companies  ^VINDING-up  Acts, 
1848  and  1849.  Underwood's  Case.  Before  the  Lords  Justices.  JuJii  20,  21, 
22,  1854. 

[See  Smith's  case,  1869,  L.  R.  4  Ch.  615.] 

In  1851  a  managing  director  of  a  provisionally-registered  projected  railway  company 
submitted  to  be  placed  on  the  list  of  contributories  under  the  Winding-up  Acts,  on 
the  authority  of  Upfill's  case.  On  a  call  being  made  in  1854  on  him  and  other 
contributories  for  the  costs  of  winding  up  the  company,  he  appealed,  and  at  the 
same  time  moved  that  his  name  might  be  removed  from  the  list  of  contributories 
on  the  ground  of  the  law  being  changed  b}'  Bririhfs  case.  The  Vice-Chancellor 
(having  directed  the  notice  of  motion  to  be  served  on  the  other  contributories  and 
the  creditors  who  had  proved)  made  an  order  staying  all  proceedings  under  the 
winding-up  order.  Held, — 
C.  XXIII.— 3.3* 
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1.  That  such  an  order  could  not  properly  be  made  on  the  motions  before  the  Vice- 
Chaiicellor,  some  of  the  persons  served  not  having  appeared. 

2.  That  lirujht's  auie  having  been  decided  in  1852,  the  application  of  the  contributory 
in  1854  to  be  relieved  from  his  submission  to  be  placed  on  the  list  was  made  too 

late. 

3.  That  the  call  for  costs  would  have  been  properly  made  if  there  had  been  a  proper 
list  of  contributories  ;  but, 

4.  That  there  being  no  list  properly  settled,  but  merely  one  having  in  many  instances 
informal  abl)reviations  placed  opposite  the  names  in  the  list,  and  in  others  marks 
importing  that  the  case  of  the  person  named  was  adjourned,  without  shewing  that 
it  could  not  have  been  disposed  of,  no  call  could  in  that  state  of  the  proceedings  be 
properly  made. 

5.  That  persons  who  have  notice  of  a  compromise  between  the  official  manager  and 
any  contributories  nuist,  if  they  wish  to  disturb  it,  take  proceedings  at  once  for 
that  purpose. 

This  was  a  motion  on  behalf  of  the  official  manager  of  the  above-named 
company,  that  an  order  made  in  the  above-mentioned  matters  by  the  Vice-Chancellor 
Sir  .Tohii  Stuart  on  the  14th  of  June  1854,  might  be  discharged  or  varied. 

On  the  6th  of  May  1854,  the  official  manager  had  [678]  been  served  with  a  notice 
of  motion  of  that  date  by  Mr.  Underwood,  one  of  the  contributories,  to  discharge  an 
order  for  a  call. 

Ponding  this  notice  to  discharge  the  call,  a  second  or  supplementary  notice,  dated 
the  11th  of  May  1854,  was  served  on  the  official  manager  by  Mr.  Underwood,  to  have 
his  name  removed  from  the  list  of  contributories,  or,  if  it  should  be  retained  on  the 
list,  then  to  discharge  an  order  of  the  Master  approving  of  a  compromise  with  certain 
persons,  being  five  of  the  contributories. 

Upon  these  motions  coming  on,  on  the  30th  of  May,  the  Vice-Chancellor  ordered, 
that  they  should  stand  over  until  all  the  creditors  and  contributories  of  the  company, 
or  such  of  them  as  Mr.  Underwood  might  be  advised  to  serve,  should  be  served  with 
notice  of  the  motions. 

The  motions  came  on  again  for  hearing,  eight  additional  persons  having  been 
brought  before  the  Court,  viz.,  Robert  Andrew  Riddell,  William  Alexander  Thomas, 
William  AVright,  Charles  Grant  and  Thomas  Ga.skell  (being  the  five  contributories 
with  whom  a  compromise  had  been  effected  by  order  of  the  Master),  Nathaniel  Cooke 
(the  Petitioner  for  the  winding-up  order),  Herbert  Ingram  (one  of  the  managing 
committee),  and  a  person  who  had  been  struck  off  the  list  of  contributories,  Ijut  to 
whom  costs  were  payable  by  the  official  manager  out  of  the  estate. 

On  that  occasion,  after  the  counssel  for  Mr.  Underwood  had  addressed  the  Vice- 
Chancellor,  His  Honour  desired  in  the  first  place  to  hear  the  question  argued,  on 
behalf  of  the  official  manager,  whether  the  original  winding-up  order  could  be 
sustained.  At  the  conclusion  of  the  argument  the  Vice-Chancellor  made  the  order 
under  appeal,  [679]  which,  after  reciting  the  notices  of  motion  and  the  evidence, 
proceeded  thus: — "And  it  appearing  that  the  said  proposed  company  never  was 
formed,  and  never  transacted  or  carried  on  any  business  as  a  company,  and  never 
contracted  any  debts  as  a  company,  and  that  there  are  no  affairs  of  the  said  company 
which  have  been  or  can  be  wound  up  pursuant  to  the  order  of  this  Court,  dated  the 
25th  day  of  January  1850,  this  Court  doth  order  that  the  order  of  the  Master  for  a 
call,  bearing  date  the  27th  day  of  April  1854,  be  discharged;  and  it  is  ordered,  that 
all  further  proceedings  under  the  said  order  to  wind  up,  of  the  25th  day  of 
January  1850,  be  stayed,  except  that  the  official  manager,  and  any  person  in- 
terested, are  to  be  at  liberty  to  apply  to  the  Master  or  to  this  Court  as" they  may  be 
advised." 

The  case  of  the  official  manager  was,  that  Mr.  Underwood  was  a  memlier  of  the 
managing  committee  of  the  company  ;  that  his  name  was  printed  as  such  in  the 
prospectus  registered  at  the  Office  for  Registration  of  Joint  Stock  Companies,  and 
in  the  prospectus  entered  in  the  minute  book  of  the  company,  and  that  in  that 
capacity  communications  took  place  between  him  and  the  secretary  from  time  to 
time  during  a  period  extending  from  the  4th  of  October  1845,  to  the  20th  of  May 
1846,  inclusive. 
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Among  those  communications  were  the  following  : — 

"  Eastern  Counties  Junction  and  Southend  lUihvay  Company. 

"Off.  33  B.  S.  Bgs.— London,  6th  October  18-45.— Sir,— I  am  instructed  by  the 
committee  of  management  to  inform  you,  that,  by  a  resolution  passed  by  them,  you 
are,  as  a  member  of  the  provisional  committee,  entitled  to  100  shares  in  this 
company,  or  any  less  number  you  [680]  may  wish,  provided  you  signify  in  writing, 
on  or  before  the  9th  instant,  the  number  you  are  desirous  of  taking. — R.  II.  C.\U.ston, 
Secretary." 

The  secretary  received  on  the  9th  of  October  the  following  reply  : — 

"25  Eastcheap,  Oct.  9th,  18-45. — Sir, — I  will  take  the  100  shares  you  name, 
and  will  agree  to  take  200  more  if  they  can  be  allotted  to  me. — I  am,  Sir,  your 
obedient  Servant,  J.  Underwood. 

"  R.  H.  Causton,  Esq." 

Mr.  Underwood,  however,  declared,  in  his  examination  before  the  Master,  that 
this  letter  was  a  forgery. 

On  the  12th  of  November  1845,  the  secretary  wrote  to  Mr.  Underwood  as 
follows : — 

"Sir, — I  beg  to  apprise  you  that  to-morrow  is  the  day  advertised  for  issuing  the 
scrip,  and  that  at  present  the  name  of  one  director  only  is  attached  to  a  very  small 
proportion  of  it,  the  names  of  two  being  required.  I  shall  therefore  feel  obliged  if 
you  will  give  your  attendance  at  the  office  for  a  short  time  this  afternoon. — R.  H. 
Causton,  Secretary." 

Mr.  Underwood  replied  on  the  same  day,  as  follows : — 

" Eastcheap,  Nov.  12th,  1845. — Dear  Sir, — lean  assure  you  that  I  have  every 
inclination  to  be  of  use  to  your  railway,  but  I  have  not  a  moment  to  spare.  I  left 
here  at  eleven  this  morning,  and  have  this  moment  returned  at  six,  and  to-morrow 
I  am  par-[681]-ticularlj^  engaged  all  day,  but  soon  as  I  have  an  hour  to  spare,  I  will 
give  you  a  call. — Believe  me  yours,  J.  Underwood. 

"'R.  H.  Causton,  Esq." 

On  the  l-ith  of  November  184-5,  Mr.  Underwood  wrote  to  the  secretary,  as 
follows  : — 

"25  Eastcheap,  14th  November  1845. — Dear  Sir, — My  time  being  so  fully 
occupied  that  I  find  it  quite  impossible  to  attend  the  duties  of  a  director  in  the 
Eastern  Counties  Junction  Railway,  I  therefore,  with  much  regret,  beg  of  you  to 
withdraw  my  name  from  the  committee  of  management,  as  I  do  not  consider  it 
honourable  to  keep  my  name  there  and  not  be  able  to  attend  to  the  duties,  which  I 
trust  will  be  sufficient  excuse. 

"  I  have  a  strong  feeling  in  favour  of  the  line,  and  have  no  doubt,  from  all  that  I 
hear,  you  will  succeed. 

"  I  beg  j^ou  will  convey  my  best  thanks  to  the  chairman  and  directors. — I  am, 
dear  Sir,  &c.,  &c.,  J.  Underwood. 

"  R.  H.  Causton,  Esq." 

On  the  17th  of  November  1845,  the  secretary  replied  as  follows : — 

"London,  17th  November  1845. — Sir, — I  duly  received  your  favour  of  the  14th 
instant,  and  have  sulimitted  the  same  to  the  board  of  directors,  who  have  requested 
me  to  inform  you  that  they  have  unanimously  resolved  at  present  your  resignation 
be  not  accepted. — R.  H.  Causton." 

[682]  The  winding-up  order  was  made  on  the  25th  of  January  1850. 

In  January  1851,  Mr.  LTuderwood  submitted  to  be  placed  on  the  list  of  contribu- 
tories,  conceiving  (as  it  was  now  alleged  on  his  behalf)  that  in  the  then  state  of  the 
authorities,  he  could  not  dispute  his  liability  without  proceeding  to  impeach  the 
genuineness  of  his  alleged  signature  to  the  application  for  shares,  which,  although 
able  to  do  so,  he  wished  to  avoid  doing. 
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In  June  1852,  a  call  for  costs  was  made,  against  which  Mr.  Underwood  did  not 
appeal,  although  other  contributories  did. 

On  the  18th  of  November  18.^)3,  an  order  was  made  by  the  Master  sanctioning 
a  compromise  entered  into  between  the  official  manager  and  five  of  the  contributories, 
by  which,  on  payment  by  the  latter  of  £120  each,  they  were  discharged  from  all 
right,  title,  claim  or  demand  which  the  company  or  the  official  manager  had  or 
might  have  against  them  respectively  as  contributories  or  otherwise  howsoever. 
The  above  amounts  were  paid,  and  the  contributories,  thus  settled  with,  were 
not  afterwards  served  with  any   notices  of  the  proceedings  under  the  winding-up 

order. 

On  the  27th  of  April  1854,  the  Master  made  the  call  now  in  question  on  the 
seventeen  remaining  contributories,  including  Mr.  Underwood,  for  payment  of 
£150  each,  in  respect  of  the  costs,  charges  and  expenses  of  winding  up  the  company. 

Mr.  Underwood  thereupon  gave  the  notices  of  motion  before  the  Vice-Chancellor 
above  mentioned. 

[683]  On  the  production  of  the  list  of  contributories  before  the  Lords  Justices, 
there  appeared  written  in  pencil,  opposite  to  Mr.  Underwood's  name,  the  letters 
"adj''."  The  same  mark  was  set  opposite  other  names  in  the  list.  In  another  part 
of  the  proceedings,  however,  the  word  "  settled  "  was  found  placed  opposite  to  Mr. 
Underwood's  name. 

The  other  facts  of  the  case  appear  sufficiently  from  the  judgments. 

Mr.  Malins  and  Mr.  Eoxburgh,  for  the  official  manager.  The  Vice-Chancellor's 
order  is  completely  at  variance  with  your  Lordship's  decision  in  Caretv's  case  (5  De 
G.  M.  &  G.  94).  The  proper  decision  would  have  been  to  dismiss  the  appeals.  As 
to  the  appeal  from  the  refusal  to  remove  Mr.  Underwood  from  the  list  of  con- 
tributories, it  is  sufficient  to  say,  that  the  application  for  the  removal  was  made  far 
too  late.  Mr.  Underwood  was  placed  on  the  list  on  his  own  submission  in  1851. 
He  says  that  he  was  misled  into  making  this  .submission  by  Upfll's  case  (2  H.  of  L. 
Cas.  674).  But  that  case  had  been  in  substance  reversed  in  1853,  and  it  was  not  till 
1854,  nor  until  many  steps  had  been  taken  on  the  faith  of  Mr.  Underwood  being  on 
the  list,  that  he  applied  to  be  removed  from  it.  He  cannot  now  be  relieved  from  the 
effects  of  his  submission.  Moreover  he  is  not  within  Brightmi  v.  Hidton  (3  H.  of  L. 
Cas.  341),  being  a  managing,  and  not  merely  a  provisional,  committeeman. 

The  applications  to  be  relieved  from  the  call  and  to  set  aside  the  compromise  are 
equally  unsustainable.  The  call  is  for  co.sts,  and  Mr.  Underwood's  liability  to  pay 
it  follows  from  his  remaining  on  the  list  of  contri-[684]-butories.  Gay's  case  (1  De  G. 
M.  &  G.  347) ;  and  with  regard  to  the  compromise  it  is  now  too  late  to  attempt  to 
disturb  it. 

Mr.  Wigram,  Mr.  Bacon,  Mr.  Selwyn,  and  Mr.  Little,  for  the  parties  to  the  com- 
promise, opposed  the  motion  seeking  to  set  it  aside. 

Mr.  Craig  and  Mr.  Locock  Webb,  for  Mr.  Underwood.  Although  the  Vice- 
Chancellor's  order  may  not  be  one  of  an  ordinary  kind,  it  meets  the  sub.stantial 
justice  of  the  case,  and  is  within  the  discretionary  power  of  the  Court  under  these 
Acts.  But  if  it  should  not  be  sustained,  then  Mr.  Underwood  insists  that  his  appeals- 
ought  to  be  allowed.  As  to  the  removal  of  his  name  from  the  list,  his  sub- 
mission proceeded  upon  the  then  state  of  the  law,  which  was  supposed  to  have  l>een 
conclusively  settled  by  the  House  of  Lords  in  Hutton  v.  UppU  (2  H.  of  L.  Cas.  674)  ;_ 
and  according  to  which  the  united  facts  of  an  individual  being  a  committeeman  and 
having  applied  for  shares  were  sufficient  to  place  him  on  the  list  of  contributories, 
although  neither  circumstance  could  alone  have  that  effect.  That  state  of  law  has 
now  been  changed,  and,  according  to  Bright  v.  Hutton.  (3  H.  of  L.  Cas.  341),  Mr. 
Underwood  was  not  liable  to  be  placed  on  the  list.  For  the  distinction  now  relied 
upon  between  a  managing  and  a  provisional  committeeman  is  quite  new,  and  is  not 
made  in  any  Act  of  Parliament  or  any  decided  case.  Provisional  committeemen  are 
managing  committeemen  while  they  act,  and  all  the  reasons  applicable  to  one  apply 
to  the  other.  Moreover  no  share  was  ever  allotted  to  Mr.  Underwood,  and  as  to 
the  lapse  of  time  it  is  not  great,  and  is  unimportant  unless  .some  prejudice  is  shewn 
to  have  arisen  from  it,  which  is  not  the  case  here  ;  Cros-[lo'8b']-,tieJirs  case  (2  De  G.  M.  & 
G.  128);  the  call,  therefore,  is  also  improper  as  regards  Mr.  LTnderwood.  With 
respect  to  the  compromise  with  the  other  contributories,  if   Mr.  Underwood  is  to 
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rontimie  on  the  list  he  is  entitled  to  have  that  compromise  set  aside,  for  no  sufficient 
notice  was  given  to  him  of  the  negociation  for  it. 

They  referred  also  to  Bfslci/'s  ccutc  (2  Mac.  &  Oor.  176) ;  JFri/(ihte's  case  (2  De  (4. 
M.  &  G.  636) ;  Canick's  case  (1  Sim.  N.  S.  .")05) ;  Tanne/s  aise  (r>  be  G.  .V;  Sm.  182) ; 
Hohert's  case  (\  Drew.  205);  Hmiln-'s  raftr  (I  Sim.  N.  S.  4.35). 

During  the  arguments,  their  Lordships  inquired  whether  Mr.  Underwood  was 
ready  to  repay  to  the  contributories,  who  entered  into  the  compromise,  the  amounts 
(XI 20  each)  which  they  paid. 

Mr.  Craig  and  Mr.  Locoek  AVelib  replied  in  the  affirmative. 

Mr.  Roxburgh,  in  reply. 

The  Lord  Justice  Knight  Bruce.  The  order  before  us  is  the  result  of  an 
anxious  desire  on  the  part  of  a  learned  Judge  of  this  Court  to  do  complete  justice  in 
a  case  of  considerable  complication — perhaps,  it  would  not  be  too  much  to  add — 
vexation,  nor,  perhaps,  would  it  be  too  much  to  describe  it  as  a  case  that  ought  ne\'er 
to  have  been  brought  into  the  Court  at  all.  Hi.s  Honour's  order  appears  to  me,  at 
least,  so  likely,  [686]  from  the  circumstances  that  have  been  brought  liefore  us,  to  be 
agreeable  to  what  may  be  called  the  moral  merits  of  the  dispute,  that  it  is  not  without 
regret  that  I  find  myself  bound  by  the  view  that  I  take  of  rules  and  precedents,  from 
which  we  are  not  at  liberty,  I  think,  to  depart,  respectfully  to  dissent  from  what  he 
has  done.  Certain  notices  of  motion,  having  particular  and  defined  objects,  were 
brought  before  His  Honour.  To  the  discussion  of  those  motions  certain  parties 
were  requisite,  either  in  point  of  presence,  or  through  service,  which  would  place 
them,  in  a  sense,  in  default  for  not  being  present.  And  it  is,  I  apprehend,  a  rule  of  the 
Court,  from  which  the  Court  is  not  at  liberty  to  depart,  that  where  a  necessary  party 
to  a  motion  (that  is,  necessary,  in  point  either  of  presence  or  notice),  being  served, 
does  not  appear,  the  terms  of  the  notice  cannot,  so  far  as  his  interest  is  concerned,  be 
materially  departed  from.  Now,  however  right  the  present  order  may  be,  and,  I 
would  almost  venture  to  say,  probably  i.s,  in  point  of  moral  justice,  it  certainly  does 
exceed  the  rules,  that  I  have  mentioned,  namely,  it  afi'ects  the  interests  of  neces.sary 
parties  to  the  motion,  who  did  not  appear  upon  it,  to  an  extent  and  in  a  manner 
going  materially  beyond  the  language  of  the  notices.  I  think  therefore  that  we  must 
treat  the  case  as  not  affected  bj'  the  order  which  His  Honour  has  made,  and  consider 
ourselves  as  rehearing  the  notices  of  motion,  which  were  given  before  him. 

The  first  branch  of  these  was  to  remove  Mr.  Underwood  from  the  list  of  con- 
tributories. The  "  list  of  contributories "  is  an  expression  to  which  I  shall  have 
occasion  to  advert  again  presently.  In  using  the  expression  now  I  do  not  use  it  in 
a  technical  or  confined  sense.  If  there  is  no  list  of  contributories,  there  is  nothing 
from  which  Mr.  Underwood  can  be  removed.  [687]  If  there  is  a  list  of  contributories, 
or  if  he  is  already  set  down  as  a  person  who  ought  to  be  placed  upon  a  list  of  con- 
tributories when  completed,  it  seems  to  me  that  he  is  rightly  there,  and  has  not 
shewn  a  case  for  having  his  name  removed.  It  appears  that  there  was  a  contest, 
which  began  before  or  in  the  month  of  January  185L  Upon  the  question,  whether 
Mr.  LTnderwood  should  be  treated  by  the  Master  as  a  contributory,  a  dispute  arose 
■which  involved  a  very  disagreeable  discussion,  not  the  only  point  in  dispute,  but  one 
singularly  untoward  ;  namely,  a  question  whether  a  letter  purporting  to  be  written 
by  Mr.  Underwood,  purporting  to  be  signed  by  him,  and  sealed  with  the  seal  of  a 
club  to  which  he  is  said  to  belong,  was  in  fact  written  by  that  gentleman  ;  he  having 
sworn  that  it  was  not.  As  I  have  already  said,  a  much  more  unpleasant  discussion 
could  hardly  be  conceived.  That  discussion  and  the  expansion  of  evidence  on  that 
and  the  cognate  subjects  were  prevented  and  stopped  by  Mr.  Underwood  (still  denying 
that  the  letter  was  his),  .saying  that  he  was  nevertheless  willing  to  be  treated  as  a 
contributory  ;  and  accordingly  (re  infcctd,  as  far  as  evidence  and  argument  went) — 
upon  his  own  submission,  he  was,  at  that  period,  placed  on  the  list  of  contributories, 
or  so  marked  as  necessarily  to  be  on  the  list,  in  the  Master's  judgment,  whenever  a 
list  there  should  be. 

The  first  of  these  notices  of  motion  was  moi-e  than  three  years  after  this  month 
of  January  1851,  and  seeks  upon  the  ground  of  a  supposed  (not  change  in  the  law — 
that  would  be  a  very  inaccurate  phrase,  but)  change  of  views  of  the  law,  on  the  part 
of  those  who  had  to  administer  the  law  (and  not  alone  on  that  ground),  that  this 
.submission  of  his  upon  the  occa.sion  which  I  have  mentioned  should  go  for  nothing. 
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Now,  consitleiiiig  the  partictilur  [688]  circumstances  to  which  I  have  adverted,  and 
considering  that  at  the  period  I  have  l>een  mentioning  there  was  a  possil)ility  of 
benefit  (as  in  some  few  cases  has  happened)  arising  to  Mr.  Underwood  from  the 
circumstance  of  his  being  in  that  position,  I  think  it  would  be  unsafe,  and  not  accord- 
ing to  a  reasonable  and  discreet  course  of  administering  justice,  to  accede  to  Mr. 
Underwood's  demand,  in  the  year  1854,  to  be  relieved  from  the  po.sition  in  which  he 
had  deliberately  submitted  to  be  placed  in  the  early  part  of  the  year  1851.  That  part 
of  his  application  therefore  must  be  refused. 

The  next  (piestion  relates  to  a  matter  involved,  I  think,  still  in  some  degree  of 
obscurity,  and  on  which,  speaking  for  myself  alone,  my  mind  is  not  at  present  satisfied  ; 
namely,"  a  compromise,  made  between  certain  members  or  alleged  members  of  the 
association,  the  subject  of  the  order  for  winding  up,  by  means  of  which,  upon  pay- 
ment of  £120  or  £130  each,  five  gentlemen  (I  think)  in  all  were,  with  the  Master's 
sanction,  released  from  all  further  liability — a  compromise  effected,  it  seems,  against 
the  opinion  of  the  official  manager,  who,  however,  on  the  sanction  of  the  Master 
being  obtained,  acted  upon  it,  as  it  seems  with  sufficient  promptness.  We  were  of 
opinion,  that,  whatever  might  be  thought  of  the  compromise,  we  could  not  enter 
upon  the  discussion  of  it,  unless  on  the  production  of  the  money  that  the  com- 
promising gentlemen  had  paid.  That  difficulty  has  now  been  removed.  Mi'. 
Underwood's  sincerity  being  put  to  the  test,  he  has  expressed  his  ability  and 
willingness  to  comply  immediately  with  that  condition,  if  the  Court  should  think  it 
right  to  discharge  the  order  for  the  compromise.  The  question  upon  that  compromise 
we  have  not  heard  fully  argued,  and  perhaps  were  we  to  hear  the  arguments  of  Mi\ 
Wigram  and  Mr.  Selwyn  on  the  point,  they  would  remove  [689]  the  doubt,  which 
at  present  I  alone  feel,  as  to  the  propriety  of  the  compromise,  and  upon  the  question 
whether  it  should  stand.  It  is  (as  I  have  said)  only  a  doubt  and  a  doubt  entertained 
without  ha\'ing  heard  the  whole  argument.  My  learned  brother,  howevei-,  is  satisfied, 
upon  what  he  has  heard,  that  the  compromise  ought  not  to  be  disturbed.  It  cannot 
be  disturbed  here  without  an  order  pi'oceeding  from  both  of  us,  and,  therefore,  cannot 
be  disturbed  here  at  all. 

The  remaining  question  is  as  to  the  call,  which  has  been  impeached  on  various 
grounds,  some  relating  to  the  point  of  the  propriety  or  impropriety  of  the  original 
order  for  winding  up  made  several  years  ago — I  think  so  long  ago  as  the  year  1850. 
Now  there  was  no  application  before  the  Vioe-Chancellor,  nor  is  there  any  application 
before  us,  to  discharge  the  winding-up  order  ;  and  whatever  suspicion  it  ma}-  or  may 
not  be  proper  to  entertain  as  to  the  order,  whether  it  is  or  is  not  likely  that  it  would, 
upon  an  application  to  discharge  it,  be  discharged,  we  cannot,  upon  the  present 
occasion,  look  into  that  point ;  we  must  treat  it  as  a  valid  and  subsisting  order. 
Treating  it  as  a  valid  and  subsisting  order,  it  must  be  impossible  to  deny  that  some 
costs  have  been  incurred,  which  must  be  provided  for  upon  the  assumption  now  to 
be  made,  that  the  order  is  to  stand.  Therefore,  the  order  standing,  that  there  must 
be  some  call  at  some  time  seems  plain  enough  ;  but  the  difficult}'  that  I  feel,  and,  I 
believe,  my  learned  brother  feels  also,  is  to  be  satisfied  that  there  has  been  any  such 
list  of  contributories  made  up  as  the  Act  of  Parliament  requires.  The  only  list  of 
contrilnitories  produced  to  us  has  a  column  filled  with  words  most  or  all  of  which  are 
abbreviations  written  with  a  pencil  (a  circumstance  not  very  germane  to  the  notion 
of  a  record),  and  in  the  list,  so  marked,  the  name  of  Mr.  [690]  Underwood  (the 
person  complaining  here)  is  mentioned  as  the  name  of  an  alleged  contributory  whose 
case  is  adjourned,  at  least  if  the  letters  "  Ad,"  a  third  uncertain  letter  and  another 
"d"  stand  for  "adjourned,"  which  they  may  possibly  do.  But  unless  those  letters 
do  import  "adjourned,"  I  do  not  know  what  they  import.  Certainly  they  do  not 
import  "settled,"  which  is  written  in  letters  at  length  in  pencil  against  some  of  the 
names.  It  is  said  with  regard  to  Mr.  Underwood,  that  the  difficulty  is  cured  by  a 
diflerent  entry  in  another  part  of  the  papers  in  the  Master's  office,  by  which  it  appears 
that  he  was  decided  to  be  a  contriliutory.  That,  however,  in  my  judgment,  would 
not  make  this  such  a  recorded  list  of  contributories  as  the  Act  of  Parliament  requires, 
or  such  a  list  as  it  would  be  safe  to  act  upon.  But  there  is  another  observation.  The 
ca.se  of  Mr.  Reginald  Riddell  stands  "adjourned,"  if  the  letters  I  have  mentioned 
mean  "  adjourned."  Now  I  believe  it  to  be  competent  to  the  Master,  notwithstanding 
an  adjournment  of  a  question  whether  a  particular  individual  shall  not  or  shall  be 
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treated  as  a  contiibutuiy,  to  make  a  call  on  those  who  certainly  are  coiitributories  ; 
biit  I  apprehend  that  in  such  a  case,  convenience  and  justice  reijuiie  that  the  Master 
should  exhaust,  if  he  reasonably  can,  the  case  as  to  that  alleged  contributory  before 
making  the  call.  If  from  any  circumstance  it  cannot  lie  done  without  con.s'iderable 
delay,  that  may  form  a  reason  why  a  call  should  be  made  on  the  others  in  a  state 
of  uncertainty  whether  the  suspended  indiviiiual  is  or  is  not  a  contributory.  Hut 
here  no  explanation  is  given  of  that  circumstance,  and  it  is  consistent  with  "all  that 
has  been  brought  before  us  that  the  case  of  ISIr.  Reginald  Uiddcll  might  liavc  been 
disposed  of.  For  these  reasons,  although,  as  I  have  already  said,  if  the  winding  up 
order  is  to  stand,  it  is  certain,  or  almost  certain,  that  some  call  must  lie  made,  [691] 
I  think  that  the  rules  of  the  Court,  the  demands  of  justice,  and  the  interests  of 
society,  require  that  the  list  of  contril)Utories  before  us  should  not  bo  treated  as  a 
record — should  not  be  treated  as  what  the  Act  of  Parliament  requires.  Accordinglv, 
upon  this  ground,  I  think  (and  I  believe  it  to  be  the  opinion  of  my  learned  brother 
also),  that  the  portion  of  Mr.  Underwood's  demand  upon  the  Court  which  consists 
of  an  application  to  have  the  call  discharged,  should  be  acceded  to.  His  motions 
before  the  Vice-Chancellor  will  be  refused  in  all  other  respects.  It  is  my  opinion, 
and  I  believe  the  opinion  of  both  of  u.s,  that  Mr.  Underwood  should  have  no  costs 
of  these  application.s,  but  should  pay  the  costs  of  those  persons  who  were  parties  to 
the  compromise,  and  whose  compromise  he  sought  to  discharge,  and  that  the  costs 
of  the  official  manager  and  the  other  parties  to  the  motions  should  be  paitl  out  of 
the  estate.     This,  I  believe,  exhausts  the  whole  subject. 

The  Lord  Justice  Turner.  This  is  a  motion  to  discharge  an  order  made  by 
the  Vice-Chancellor  on  two  motions  which  were  before  him  on  the  part  of  Mr. 
Underwood,  a  contributory  or  alleged  contributory  of  this  company.  Those  motions 
were,  as  to  one  of  them,  to  discharge  a  call  which  had  been  made  upon  the  con- 
tributories  of  the  company,  including  Mr.  Underwood  ;  and,  as  to  the  other  of  them, 
to  strike  Mr.  Underwood's  name  out  of  the  list  of  contributories  ;  or,  in  the  event 
of  his  name  being  left  upon  the  list,  to  set  aside  a  compromise  entered  into  by  the 
official  manager,  under  the  sanction  of  the  Master,  with  five  other  contributories  of 
the  company.  The  order  first  made  by  the  Vice-Chancellor  upon  the  motion  was 
that  the  notices  of  motion  should  be  served  on  all  the  [692]  contributories,  and  (as 
I  understand)  all  the  creditors  of  the  company,  and  upon  the  motion  coming  on  after 
the  service  had  been  effected.  His  Honour's  order  was,  that  it  appearing  to  the  Court 
that  the  company  never  was  formed,  that  it  never  tran.sacted  any  business  as  a  com- 
pany, that  it  never  contracted  any  debts  as  a  company,  and  that  there  were  no 
aftairs  which  had  been  or  could  be  wound  up  pursuant  to  the  order  for  the  winding 
up  of  the  25th  of  January  18-50,  the  call  should  be  discharged  and  all  proceedings 
under  the  order  to  wind  up  of  the  25th  of  January  1850  be  stayed,  except  that 
the  official  manager  and  any  person  interested  was  to  be  at  liberty  to  apply  to  the 
Master  or  to  the  Court,  as  he  might  be  advised. 

There  are  two  questions  therefore  upon  the  motion  before  us,  first,  whether  the 
order  made  by  the  Vice-Chancellor  ought  to  be  upheld  ;  and,  secondly,  if  that  order 
ought  not  to  be  maintained,  whether  Mr.  Underwood  is  entitled  to  have  his  name 
struck  off  the  list,  or  to  discharge  the  call  or  to  set  aside  the  compromise. 

Now  the  order  of  the  Vice-Chancellor  not  only  discharges  the  order  for  the  call, 
but  stays  all  proceedings  under  the  order  to  wind  up  of  the  25th  of  January  1850. 
A  similar  order  was  made  by  the  Vice-Chancellor  in  the  matter  of  the  Dover  and 
Deal  Railway  Company,  and  on  an  appeal  from  that  order,  we  held  that  it  ought  not 
to  have  been  made.  (C'areiv's  case,  5  De  G.  M.  it  G.  94.)  The  order  in  the  present 
case  seems  to  me,  I  confess,  to  be  at  variance  with  that  decision.  I  need  hardly  say, 
however,  that  if  we  were  now  satisfied  that  the  order  which  has  been  made  in  the 
[693]  present  case,  and  which  was  made  in  the  Dover  and  Deal  case,  was  a  right 
order,  we  should  not  for  a  moment  hesitate  to  adopt  a  different  course  from  that 
which  we  previously  adopted.  It  becomes  necessary,  therefore,  to  consider  the 
ground  upon  which  the  order  of  the  Vice-Chancellor  in  the  Dover  and  Deal  case  and 
in  the  present  case  was  rested.  The  two  cases,  as  I  understand  them,  are  the  same 
in  principle  ;  and  the  distinction  between  them,  so  far  as  I  am  aware,  and  so  far  as 
was  pointed  out  at  the  Bar,  appears  to  be  only  this,  that,  in  the  Dover  and  Deal 
case,  creditors  who  had  come  in  under  the  order  had  not  been  served,  and  that,  in 
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the  present  case,  the  creditors  who  have  come  in  under  the  order  have  been  served. 
Now  the  grounds  upon  which  this  order  rests,  and  upon  which  I  presume  the  order 
in  the  Dover  and  Deal  case  rested,  are  extremely  well  explained  by  the  preface  to 
the  order.  That  preface  states  the  grounds  to  be,  first,  that  the  company  was  never 
formed ;  secondly,  that  it  never  transacted  any  business  as  a  company  ;  thirdly, 
that  it  never  contracted  any  debts  as  a  company  ;  and,  fourthly,  that  there  are  no 
aftairs  which  have  been  or  can  be  wound  up  pursuant  to  the  winding-up  order  of  the 
L'5th  Jaiuiary  1850.     It  will  be  well  to  examine  these  grounds  separately. 

With  reference  to  the  first  of  these  grounds,  that  the  company  was  never  formed, 
it  is  perfectly  true  the  company  never  was  formed  as  a  company  ;  it  never  existed 
as  a  company,  but  it  existed  as  an  association  to  form  a  company,  and  the  Legislature 
(whether  wisely  or  not  is  not  for  this  Court  to  consider)  has  said,  and  the  House  of 
Ijords  has  held  the  Legislature  to  have  said,  that  these  associations  to  form  com- 
panies are  within  the  meaning  of  the  Winding-up  Acts,  subject  to  the  discretion  of 
the  Court,  as  to  applying  the  machinery  [694]  provided  by  the  Act  for  the  purpose 
of  winding  them  up.  It  cannot  therefore  be  said,  that  because  this  association  did 
not  form  a  company  within  the  strict  terms  of  the  definition  of  the  word  "companj'," 
as  generally  understood,  that  it  was  not  therefore  a  company  within  the  meaning  of 
the  Acts. 

Very  great  evils  have  undoubtedly  arisen  from  these  enactments,  and  the  applica- 
tion of  them  to  half-formed  companies  has  unquestionably  been  productive  of  great 
inconvenience  and  mischief.  It  may  perhaps  be  true  that  the  Acts  have  been  too 
indiscriminately  applied  to  these  half-formed  companies,  but  it  is  one  thing  to  say 
that  the  Act  is  mischievous  and  that  the  application  of  the  Act  has  been  unwise, 
and  another  to  say  that  a  power  of  applying  the  Act  does  not  exist.  The  other  grounds 
which  are  stated  in  the  preface  of  this  order  are  these — that  there  has  been  no  business 
of  this  company,  no  debts  contracted  by  the  compan}'  as  a  company,  and  no  atfairs 
of  the  company  to  be  wound  up ;  but  it  is  perfectly  clear  that  there  were  funds 
subscribed  for  the  purposes  of  the  association,  that  there  was  business  of  that  associa- 
tion transacted,  and  that  there  were  debts,  for  some  of  which  some  of  the  members 
and  for  others  of  which  others  of  the  members  were  liable.  There  have  been  also 
in  this  case  moneys  contributed  by  different  subscribers  to  the  association,  for  the 
purpose  of  paying  those  debts,  and  those  moneys  have  been  contributed  in  unequal 
proportions.  It  has  not  been  suggested  that  in  respect  of  those  payments,  either 
originally  made  by  the  subscribers  to  the  association  or  subsequently  made  by 
different  members  of  the  association  in  payment  of  debts  contracted  by  some  of  them 
for  the  purposes  of  the  association,  there  is  not  a  right  of  contribution  existing 
between  all  or  some  of  the  different  subscribers  to  the  association.  I  do  not  see, 
therefore,  how  it  can  be  said  [695]  that  there  are  no  affairs  to  be  wound  up,  especially 
when  it  is  remembered  that  the  main  purpose  of  this  Act  of  Parliament  was  not  the 
payment  of  the  debts  of  the  association,  but  the  working  out  the  rights  of  contribu- 
tion, and  the  removal  of  the  difficulties  which  existed  in  proceeding  to  enforce  those 
rights  where  large  bodies  of  persons  were  concerned,  and  where,  according  to  the 
existing  rules  of  Courts  of  Equity,  it  was  necessary  that  all  those  persons  should  be 
parties  to  the  suit.  If  the  Act  of  Parliament  had  in  view  the  payment  of  debts,  I 
take  it  to  have  had  that  object  in  view  as  a  subsidiary  purpose  to  the  purpose  of 
contribution.  It  seems  to  me  that  the  order  which  has  been  made  by  the  Vice- 
Chancellor,  so  far  as  it  stays  the  proceedings  under  the  order  to  wind  up  of  the  26th 
of  January  1850,  with  liberty  to  the  ofiicial  manager  and  other  parties  to  apply, 
cannot  stand  upon  the  grounds  by  which  that  order  is  prefaced. 

It  was  said,  however,  on  the  part  of  the  Respondent,  that  whatever  grounds 
might  have  existed  for  the  winding-up  order  of  the  25th  of  January  1850,  at  the 
time  when  the  order  was  pronounced,  it  is  now  clear  from  the  evidence  that  the 
order  was  improperly  obtained,  that  it  was  not  a  hma  fide  order  for  winding  up  the 
company  :  and  the  nature  of  the  case  which  is  made  on  the  part  of  Mr.  Underwood 
upon  this  point  is — that  Mr.  Causton,  the  secretary  of  the  company,  set  up  a  claim 
in  respect  of  a  debt  which  he  alleged  to  be  due  to  him  from  the  companv,  that  he 
induced  the  Petitioners,  each  of  whom  had  paid  I  think  a  sum  of  £300  towards  the 
payment  of  the  debts  of  this  company,  to  apply  for  the  winding-up  order.  In  short, 
that  the  whole  proceeding  under  the  winding-up  order  has  been  a  scheme  on  the 


5  DE  G.  M.  &  G.  696.  UNDERWOOD'S    CASE  1041 

part  of  the  secretar_y  and  of  the  solicitor  to  enforce  on  the  part  of  the  secretary  an 
unfounded  claim,  and  to  create  on  the  [696]  part  of  the  solicitor  the  enormous  costs 
which  have  arisen  from  this  litigation.  It  was  .said,  that  whether  the  winding-up 
order  was  right  in  its  inception  or  not,  it  became  under  these  circumstances  the 
duty  of  this  Court  to  stay  the  proceedings  under  the  order.  But  if  the  winding-up 
order  was  improperly  obtained,  surely  the  light  course  was  to  apply  to  the  Court  to 
<lischarge  it,  and  not  stay  the  proceedings  under  it.  The  winding-tip  order  is  in  the 
nature  of  a  decree,  under  which  the  rights  of  all  the  contril)utories  are  to  l)e  worked 
out ;  and  from  the  moment  that  the  order  was  made,  each  of  those  parties  acquired 
and  had  an  interest  under  that  order.  It  is  not,  I  think,  according  to  the  course  of 
this  Court  to  stay  proceedings  under  a  decree  or  order,  without  the  express  consent 
of  all  the  parties  who  are  interested  under  it,  and  have  acquired  rights  which  are 
consequent  upon  it. 

It  was,  however,  said  that  this  was  a  technical  view  of  the  case,  and  that  the 
order  itself  was  founded  upon  substantial  justice.  I  have  observed  of  late  a  growing 
practice,  when  deviations  are  attempted  to  be  made  from  the  ordinary  course  of  the 
Court,  to  treat  the  rules  of  the  Court  as  being  merely  technical.  Hut  by  anybody, 
who  examines  into  this  subject,  it  will  be  found  that  the  technicalities  of  Courts  of 
Justice  are  very  often  founded  upon  and  devised  for  the  express  purpose  of  promot- 
ing substantial  justice  ;  and  if  ever  there  existed  a  case  in  which  substantial  justice 
would  be  best  promoted  by  observing  the  technical  rules  of  the  Court,  it  is  the  case 
which  is  now  under  our  consideration.  Supposing  Mr.  Underwood's  case  to  he 
wholly  right,  this  has  been  a  scheme  on  the  part  of  the  secretary  and  of  the  solicitor 
of  the  company  to  create  litigation  for  their  own  benefit.  If  this  be  so,  upon  whom 
ought  the  costs  of  the  litigation  to  fall  1  Undoubtedlj'  upon  the  so-[697]-licitor  by 
whom  these  proceedings  have  been  advised.  How  is  that  solicitor  to  be  reached  ? 
What  rights  have  the  contributories  of  this  company  against  that  solicitor?  If  the 
proceedings  are  stayed  under  this  order,  there  are  no  means  of  reaching  the  person 
■who,  in  the  supposed  case,  ought  to  be  made  responsible  for  those  costs,  whereas  if 
the  ordinary  and  regular  course  of  the  Court  be  adopted,  and  application  is  made  to 
have  the  winding-up  order  discharged,  the  persons  who  have  been  induced  by  the 
solicitor  to  apply  for  the  order  will  be  responsible  for  the  costs,  and  the  solicitors 
by  whom  the  scheme  has  been  devised  will  be  responsilile  to  the  persons  whom  they 
advised  to  institute  the  proceedings.  But  if  the  practice  of  the  Court  is  deviated 
from,  as  it  is  in  the  present  order,  the  solicitors  will  be  exempt  from  any  such 
liability  to  their  own  client,  and  through  their  own  client  to  the  other  parties 
injured.  It  seems  to  me,  therefore,  that  if  ever  there  was  a  case  in  which  sub- 
stantial justice  required  the  ordinary  course  of  the  Court  to  be  pursued,  it  is  the 
case  before  us. 

It  was  lastly  attempted  to  maintain  the  substantial  justice  of  this  order  by  saying, 
that  the  order  itself  reserved,  to  the  official  manager  and  the  other  parties,  liberty 
to  apply.  But  as  I  conceive,  where  a  party  has  acquired  a  right  under  a  decree  or 
order,  it  is  not  for  this  Court  to  stop  him  from  prosecuting  that  right  which  he  has 
acquired,  except  upon  special  application  and  under  special  circumstances.  He  has 
the  right,  and,  unless  by  his  consent,  or  under  special  provisions,  that  right  ought 
rot  to  be  taken  from  him ;  and  that  brings  me  to  another  consideration  with  respect 
to  this  order. 

The  applications  which  were  before  the  Vice-Chancellor  were  applications  to 
remove  the  name  of  Mr.  [698]  Underwood  from  the  list  of  contributories,  to  discharge 
the  call,  and  to  set  aside  the  compromise.  There  was  no  application  before  the  Court 
to  stay  the  proceedings  under  the  winding-up  order,  and  those  who  had  become 
parties  to  the  winding-up  order  in  the  course  of  the  proceedings  under  it,  but  who 
did  not  appear  upon  the  motion  before  the  Vice-Chancellor  had,  or,  at  all  events 
might  have,  as  was  pointed  out  in  the  argument,  very  important  rights.  They  might 
have  the  right  of  throwing  upon  other  members  of  the  company  the  whole  amount 
which  they  had  paid  in  respect  of  the  liabilities  of  the  company  ;  the}'  might  be  in  a 
condition  to  shew  that  there  was  a  primary  liability  attaching  upon  other  members 
of  the  company,  which  rendered  those  other  members  liable  to  them  for  the  moneys 
which  they  had  contributed  towards  payment  of  the  liabilities  of  the  companj', 
and  they  were  justified  in  relying  and  entitled  to  rely  upon  the  Court  not  going 
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hevoiid  the  matter  that  was  l)efore  it  upon  these  motions.  I  think  that  the  Court 
coiild  not,  as  against  them,  bo  justified  in  attecting  their  rights.  And  upon  all  these 
grounds,  with  the  greatest  respect  for  the  judgment  of  the  Vice-Chancellor,  my 
opinion  in  this  ease  is  (as  it  was  in  the  Dover  and  Deal  case),  that  the  order  cannot 
l)e  maintained. 

I  have  said  nothing  as  to  discharging  the  order  for  winding  up.  It  would  not 
be  proper  to  say  much  upon  that  subject,  as  it  is  not  an  application  now  before  us 
for  our  consideration,  but,  from  what  has  passed  upon  the  subject,  I  think  it  right 
to  add,  that  whoever  may  be  inclined  to  move  the  Court  for  that  purpose  will  do 
well,  before  he  takes  that  step,  to  consider  how  that  application  may  be  affected  by 
the  delay,  and  by  the  long  continuance  of  the  proceedings  which  have  been  had 
under  the  order.'  Upon  the  question  whether  there  may  be  a  case,  which  may 
entitle  him  to  discharge  that  order— either  the  case  [699]  which  originally  existed,  or 
a  case  which  can  be"  now  brought  forward — I  do  not  of  course  give  any  opinion 
whatever ;  but  it  is  obvious  that  a  case  may  have  existed,  in  the  first  instance,  which 
may  not  exist  now,  in  consequence  of  the  length  to  which  the  proceedings  have 
gone  under  the  order. 

The  order  not  standing  in  its  present  form,  it  becomes  necessary  now  to  consider 
the  questions,  as  they  stand  upon  the  motions  on  the  part  of  Mr.  Underwood  before 
the  Court.  And,  first,  with  reference  to  the  application  to  strike  Mr.  Underwood's 
name  oft'  the  list,  Mr.  Underwood  undoubtedly  was  a  subscriber  to  this  company  ;  he 
had  a  right,  as  a  subscriber,  to  be  upon  the  list  of  contributories,  because  he  might  be 
in  a  position  to  shew,  that  he  was  entitled  to  have  some  portion,  either  of  the  moneys 
which  were  originally  subscriljed  by  him,  or  of  the  moneys  which  he  had  paid 
towards  the  liabilities  of  the  company  repaid  to  him.  In  the  month  of  January  18.51, 
he  submitted  to  be  put  upon  the  list  of  contributories.  It  does  not  follow  that 
because  a  man  is  put  upon  the  list  of  contributories,  he  is  put  there  for  the  purpose 
of  charging  him  with  a  liability.  It  may  be,  that  he  is  there  for  the  purpose  of 
having  a  right  which  exists  in  him  enforced  for  his  benefit  against  other  persons  who 
may  be  contributories  to  the  company.  Now  it  is  said  that  Mr.  Underwood  sub- 
mitted to  be  put  upon  the  list,  upon  the  ground  that,  according  to  the  law  as  it  then 
stood,  there  were  circumstances  which  would  be  sufficient  to  make  him  liable  as  a 
contributory  of  the  company.  But  the  law  on  the  subject  was  settled  at  no  very 
remote  period  after  that  time  ;  and,  after  the  law  was  thus  settled,  other  contribu- 
tories, who  seem  to  have  been  in  the  same  position  as  Mr.  Underwood,  moved  that 
their  names  might  be  struck  oft'  the  list.  No  such  motion  was  made  on  the  part  of 
Mr.  Underwood.  A  call  was  made  in  [700]  June  1852.  vSome  of  the  parties 
appealed  against  the  call.  No  complaint  was  made  by  Mr.  Underwood,  and  it 
appears  to  have  been  stated  on  Mr.  Underwood's  behalf,  that  he  was  upon  the  list 
with  a  -(new  to  receiving  back  part  of  the  £1.50,  which  he  had  advanced  for  payment 
of  the  liabilities  of  the  company.  Under  these  circumstances,  I  think  that,  whatever 
might  ha\e  been  the  rights  of  Mr.  Underwood,  if  he  had  come  prompth'  with  the 
other  contributories  to  have  his  name  taken  off  the  list,  he  is  not  now  in  a  position 
to  ask  the  Court  for  that  relief.  He  cannot  remain  upon  the  list  .so  long  as  he 
thinks  it  will  be  for  his  benefit  to  continue  there,  and  then  come  to  this  Court  and 
apply  to  be  discharged  when  he  begins  to  apprehend  it  will  be  to  his  prejudice. 
He  must,  in  my  judgment,  be  taken  to  have  elected  to  remain  upon  the  list  of 
contributories  ;  and  I  feel  no  doubt,  therefore,  that  the  application  on  his  part, 
so  far  as  it  goes  to  his  name  being  struck  oft'  the  list  of  contributories,  cannot 
be  granted. 

Then  we  come  to  the  question  as  to  the  call.  Now  with  reference  to  the  call, 
it  is  a  call  for  costs,  and,  on  looking  at  the  proceedings  (so  far  as  Mr.  Craig  brought 
them  under  our  consideration),  I  see  no  reason  to  think  that  any  of  the  costs  which 
have  been  incurred  were  not  costs  properly  incurred  for  the  purpose  of  winding  up 
this  concern.  The  order  was  made  in  18.50,  and  Mr.  Craig  stated  the  fact  that  down 
to  June  1852,  the  time  was  occupied  in  settling  the  list  of  contributories  of  this 
company  ;  and  if  the  costs  that  have  been  incurred  were  costs  incidental  to  the 
settlement  of  the  list  of  contributories,  or  incidental  to  the  applications  to  the  Court 
for  the  discharge  or  putting  on  of  persons  upon  that  list,  they  are  costs  necessarily 
incurred  in  the  winding  up  of  the  company  for  the  benefit  of  those  who  are  con- 
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tributories  of  the  company.  If,  therefore,  there  had  been  in  the  present  [701]  cu.se 
a  reguhvr  list  of  conti-il)utories  settled,  1  .shoidd  not  (speaking  for  niy.sclf  alone)  have 
heen  inclined  to  disturb  this  call.  15iit  what  appears  to  me  to  be  ii  fata!  objection 
to  the  call  is,  that  which  has  been  pointed  out  by  my  learned  brother.  I  think  that 
there  is  no  such  list  as  was  contemplated  by  the  Act  of  Parliamiint.  M'hen  we  look 
at  what  is  said  to  have  been  the  list  of  contributories,  we  find  it  consisting,'  of  a  list 
of  persons,  against  some  of  whose  names  is  put  the  word  "settletl,"  and  against  others 
"adjourned,"  and  against  the  very  name  of  Mr.  I'ndcrwood  himself  stands  the  word 
"adjourned;"  and  it  was  oidy  towards  the  end  of  the  argument  that  our  attention 
was  called  to  another  part  of  the  proceedings,  where  there  is  a  note  made  by  another 
Master  in  these  words,  "Underwood  settled."  I  do  not  think  that  this  is  the  sort  of 
list  which  the  Legislature  contemplated.  I  think  the  meaning  of  the  Act  was,  that 
there  should  I>e  a  list  regularly  made  out  and  settled  by  the  Master,  of  those  who 
are  to  be  made  liable  for  the  debts  of  the  company,  and  for  contributions  between 
themselves.  This  is  a  matter  which  may,  perhaps,  be  very  easily  set  right,  but  I 
think  that  this  Court  is  not  called  upon  to  go  through  all  the  proceedings  of  the 
winding  up  for  the  purpose  of  ascertaining  who  are  and  who  are  not  contributories  to 
this  company. 

The  only  remaining  question  is  that  relating  to  the  compromise. 

Some  objections  of  form  have  been  argued,  but  according  to  the  Act  of  Parliament, 
the  Court  is  not  bound  to  reverse  any  proceeding  under  it,  on  the  ground  of  formal 
defects.  What  is  to  be  looked  at  is  the  sulistantial  justice  of  the  case.  Now  this 
compromise  being  ultimately'  concluded  in  November  185.S,  the  official  manager 
received  the  money,  and  therefore  there  is  an  assent  dis-[702]-tinctly  on  his  part  to 
the  compromise,  and  there  is  distinct  evidence,  that  the  Master  approved  of  that 
compromise.  Perhaps  that  might  not  be  sufficient,  if  the  compromise  were  shewn  to 
be  unjust  to  the  other  parties  who  were  concerned  in  the  transaction.  But  how  does 
this  case  stand  upon  the  evidence?  The  amount  of  the  debts  is  under  £300,  I  think, 
and  the  costs  which  are  to  be  provided  for  are  stated  to  be  £536  ;  and  there  are,  I 
think,  admitted  contributories  to  the  number  of  seventeen,  or  some  such  number, 
able  to  pay.  The  sum  paid  by  these  gentlemen  was  £120,  so  that  these  five  persons 
have  contributed  £600  towards  the  payment  of  claims  which,  upon  the  evidence 
before  us,  amount  to  £836. 

The  case  does  not  even  rest  there,  for  this  Kespondent  had  the  opportunity 
unquestionably  as  early  as  November  1853  to  have  brought  this  matter  forward.  A 
question  has  been  raised,  whether  it  should  have  been  reheard  before  the  Master. 
Upon  the  evidence  before  us  I  think  that  Mr.  Underwood  had  full  opportunity  of 
having  it  reheard  before  the  Master.  Whether  he  had  or  had  not  the  opportunity 
of  doing  so,  he  undoubtedly  had  the  power  of  coming  to  this  Court  as  early  as 
November  1853,  to  discharge  the  order  for  a  compromise.  No  such  application  was 
made;  and  I  think  that  where  an  arrangement  of  this  description  is  entered  into 
between  the  official  manager  and  the  other  contributories,  it  is  of  the  essence  of 
justice  that  anj'one  who  means  to  complain  of  that  arrangement  should  instantly 
apply  to  the  Court  for  the  purpose  of  disturbing  it :  and  for  this  reason,  that,  when 
such  a  compromise  has  been  made,  the  parties  who  have  effected  it  cease  to  be  parties 
to  the  proceedings,  and  their  interests  become  unrepresented  before  the  Master. 
They  have  no  right  to  lie  before  him  either  individually  or  by  representation.  Every- 
thing, therefore,  that  takes  place  after  the  compromise  is  effected,  and  [703]  before 
the  application  is  made  to  the  Court  to  disturb  it,  or  before  the  order  is  made  for 
setting  aside  the  compromise,  is  a  matter  done  entirely  behind  the  liacks  of  the 
parties.  I  think  that  a  person  who  has  notice  of  a  compromise  having  been  made 
has  no  right  to  put  other  persons  in  that  position.  Beyond  that,  I  think  it  is  most 
important  that  these  arrangements  made  in  the  Master's  office,  w^ith  the  knowledge 
of  the  parties  who  are  interested  in  them,  should  not  be  disturbed  except  upon  solid 
and  substantial  grounds. 

With  reference  to  the  costs,  I  concur  entirely  in  what  my  learned  brother  said, 
and  am  of  opinion  that  Mr.  Underwood  must  pay  the  costs  of  the  parties  to  the 
compromise  ;  that  the  parties  who  were  required  to  be  brought  by  the  order  of  the 
Viee-Chancellor  before  the  Court  mu.st  have  their  costs  out  of  the  estate,  and  the 
official  manager  also ;  and  that  Mr.  Underwood  should  have  no  costs  of  the 
proceedings. 
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[704]    Freeman  1'.  Freeman.     Before  the  Lords  Justices.     Jit/y  19,  24,  1854. 

[S.  C.  Kay,  479 ;  2  Eq.  R.  522  ;  23  L.  J.  Ch.  838  ;  2  W.  R.  658.] 

The  expression  "  This  is  my  last  will  and  testament "  does  not  operate  as  a  revocation 
of  a  former  will,  without  words  to  that  eiTect,  as  regards  real  estate. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wood,  holding  that  a  will 
expressly  devising  copyhold  estates,  was  not  revoked,  as  to  those  estates,  by  a  subse- 
quent will.  . 

The  case  is  reported  in  Mr.  Kay's  Reports  (page  479),  and  the  material  facts  with 
reference  to  the  appeal  were  the  following  : — 

The  testator  Thomas  Freeman  was,  at  the  time  of  making  each  of  the  wills, 
entitled,  upon  the  death  and  failure  of  issue  of  his  brother,  to  the  reversion  in  fee  of 
certain  copyhold  hereditaments,  holden  of  the  manor  of  Bromyard,  but  which  he 
never  surrendered  to  the  use  of  either  will.  He  was  also  entitled  to  certain  freehold 
hereditaments  in  fee-simple  in  possession. 

The  earlier  will  was  dated  the  18th  of  June  1804,  and  was  executed  and  attested 
as  the  law  then  required  in  order  to  pass  freehold  estates  by  devise.  After  directing 
that  all  the  testator's  just  debts  and  funeral  expenses,  and  the  expenses  of  proving 
that  his  will,  should  be  paid  and  discharged  by  his  executrix  and  executors  therein- 
after named,  and  charging  his  estate  and  effects  with  the  payment  thereof,  the  will 
proceeded  as  follows  : — "  I  give,  devise  and  Ijequeath  unto  my  wife  Elizabeth  Freeman, 
for  her  life,  in  case  she  shall  not  marry  again,  subject  as  hereinafter  mentioned,  all 
the  estate,  right,  [705]  title  and  interest  which  I  have  of,  in  or  to  all  and  every  or 
any  of  the  freehold,  leasehold  and  copyhold  estates  given  and  devised  by  the  will  of 
my  late  father  to  my  brother  Edward  Freeman,  with  remainder  or  reversion  to  the 
right  heirs  of  my  said  late  father,  in  default  or  failure  of  issue  of  my  said  brother 
Edward,  and  also  all  and  every  other  estate  and  estates,  whatsoever,  and  wheresoever, 
freehold,  leasehold,  or  copyhold,  and  to  which  I  have  any  right  or  title  whatsoever, 
in  possession,  reversion,  remainder,  or  expectancy,  to  hold  my  said  wife  and  her 
assigns  for  her  life  ;  subject  to  and  I  do  hereljy  subject  and  charge  the  said  premises, 
and  every  part  thereof,  so  as  aforesaid  given  to  my  said  wife,  with  the  breeding  up, 
maintaining  and  educating  of  my  two  younger  sons,  Thomas  Dew  Freeman  and  John 
Freeman,  and  my  daughter  Eliza  Freeman  ;  and  from  and  immediately  after  the 
decease  or  second  marriage  of  my  said  wife,  which  shall  first  happen,  I  give,  devise 
and  bequeath  all  the  aforesaid  messuages,  tenements,  lands,  estates  and  premises  unto 
my  said  two  younger  sons,  Thomas  Dew  Freeman  and  John  Freeman,  and  my  daughter 
Eliza  Freeman,  their  heirs,  executors,  administrators  and  assigns  for  ever."  The  will 
also  contained  the  following  clause : — "  And  whereas  my  eldest  son  Edward  Bellingham 
being  well  provided  for  by  the  will  of  my  father,  I  give  him  by  this  my  will  the  sum 
of  £10  only,  by  way  of  acknowledgment;,"  and  the  testator  thereby  appointed  his 
wife  Elizabeth  Freeman,  his  brother  Edward,  and  his  cousin  Richard  Barneby,  joint 
executrix  and  executors  of  that  his  will. 

The  subsequent  will  was  dated  the  25th  of  August  1807,  and  was  similarly  executed 
and  attested.  It  was  as  follows  : — "  This  is  the  last  will  and  testament  of  me  Thomas 
Freeman,  of  the  Whitehouse,  in  the  parish  of  Suckley,  and  county  of  Worcester, 
gentleman  :  whereas,  [706]  in  and  by  the  will  of  my  late  father,  Thomas  Freeman, 
deceased,  my  eldest  son,  Edward  Bellingham  Freeman,  will  become,  upon  my  decease, 
entitled  to  all  my  freehold  estates,  which  will  make  an  ample  provision  for  him  :  Now 
I  do  hereby  give  and  bequeath  to  my  wife  Elizabeth  Freeman,  for  and  during  the 
term  of  her  natural  life,  all  and  singular  the  stock,  crop  and  effects,  both  real  and 
personal  estates,  of  what  nature  or  kind  soever,  and  from  and  after  her  decease,  I 
leave  and  bequeath  all  my  crop,  property,  personal  estates  and  eflects,  of  what  nature 
or  kind  soever,  and  from  and  after  her  decease  I  do  give  and  bequeath  all  and  every 
my  child  or  children  (except  the  said  Edward  Bellingham),  who  shall,  or  may  be 
living  at  the  time  of  my  decease,  to  be  equally  divided  between  them,  share  and 
share  alike ;  and  I  make,  nominate,  declare  and  appoint  my  wife  sole  executrix  of 
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this  m_v  will.     In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the  2.">tli  ..f 
August  1807.     Thomas  Freeman." 

The  te.stator  died  in  September  1807.  He  left  him  surviving  his  widow  and 
Edward  Bellingham  Freeman,  who  was  his  eldest  son  and  heir  at  law,  and  also  his 
heir  according  to  the  custom  of  the  manor  of  Bromyard.  His  three  voiniger  children, 
Thomas  Dew  Freeman,  John  Freeman  and  Eliza  Freemnn,  and  with  two  otlier  children 
named  Louisa  Freeman  and  Mary  Ann  Freeman  (who  were  Uoth  born  after  the  date 
and  execution  of  the  earlier  will),  also  survived  him. 

The  testator's  widow  died  in  1827,  and  his  brother,  Edward  Freeman,  died  in 
October  1851,  without  leaving  issue. 

The  Plaintiffs  in  the  present  suit  were  Thomas  Dew  Freeman,  and  persons  claim- 
ing under  others  of  the  tes-[707]-tator's  younger  children;  and  the  Defendants 
were  persons  claiming  under  the  customary  heir,  and  .some  of  the  younger  eiiildren. 

The  bill  sought  to  have  the  want  of  a  surrender  of  the  copyhold  premises  to  the 
use  of  the  testator's  will  supplied,  and  an  injunction  to  restrain  proceedings  in  eject- 
ment, which  were  in  the  course  of  prosecution  liy  the  persons  claiming  under  the 
customary  heir. 

The  Vice-Chancellor  decided  in  favour  of  the  Plaintiffs.  The  Defendants  claiming 
under  the  customary  heir  appealed. 

Mr.  W.  M.  James  and  Mr.  Metcalfe,  for  the  Plaintiffs,  and  Mr.  Kolt  and  Mr. 
Hislop  Clarke,  for  Defendants  in  the  same  interest.  The  expression,  "This  is  the 
last  will,"  only  imports  that  it  is  the  last  will  in  point  of  date,  not  that  it  revokes  a 
former,  except  so  far  as  it  does  so  expresslj^  or  by  implication,  as  where  it  is  to  anj- 
extent  inconsistent  with  it.  In  Thomas  v.  Evans  (2  East,  488-494),  Lord  Ellenborough 
said,  "  It  is  not  enough  to  say  that  by  making  this  will,  in  terms  large  enough  to 
include  all  his  property,  he  must,  therefore,  have  meant  to  revoke  the  former  will, 
unless  it  can  be  shewn  that  he  has  made  a  disposition  of  the  same  property  incon- 
sistent with  it."  Here  there  is  no  inconsistency,  for  the  testator  had  freehold  estates 
when  he  made  the  second  will,  and  consequently,  that  will  would  not  pass  copyholds 
in  the  then  state  of  the  law,  there  having  been  no  surrender. 

They  referred  to  Church  v.  Bhindii  (15  Ves.  396) ;  JJ'en/icorth  [708]  v.  Car  (6  Madd. 
363) ;  Allen  v.  Anderson  (5  Hare,  163)  :  Jvdd  v.  Pratt  (15  Ves.  390) ;  Biias  v.  B//us  (2 
Ves.  sen.  164) ;  Samjmm  v.  Sampson  (2  Ves.  &  B.  337) ;  Sloddart  v.  Grant  (1  Macqueen, 
163) ;  Coward  v.  Marshal  (Cro.  Eliz.  721) ;  Doe  v.  Lonqlands  (14  East,  370),  and  Ilitchins 
V.  Bassctt  (2  Salk.  592). 

Mr.  Chandless  and  Mr.  Berkeley,  for  the  Appellants.  The  second  instrument  not 
only  contains  the  words,  "  This  is  the  last  will  and  testament  of  me ; "  but  it  also 
purports  to  dispose  of  all  the  testator's  real  estate.  This  is  a  revocation  of  the 
former  will;  Pknti/  v.  JFest  (16  Beav.  173).  The  introductory  words,  declaring  the 
second  will  to  be  the  last  will  and  testament,  are  sufficient  to  revoke  all  former  wills 
without  any  further  declaration,  and  the  addition  of  express  words  to  that  effect  is 
mere  surplusage  of  modern  introduction.  In  Madox's  Formulare  Anglicanum  there 
are  wills,  extending  from  the  tenth  century  to  the  sixteenth,  but  there  is  not  one 
containing  any  such  express  declaration,  and  it  has  never  been  held  necessary.  A 
second  will  is  not  to  be  taken  as  a  codicil  to  the  former,  unless  it  is  so  expressed. 
In  Croshie  v.  M'Doual  (4  Ves.  610),  Sir  Richard  Arden  .said,  "  There  is  a  great  distinc- 
tion between  wills  and  codicils  in  this  respect.  If  there  are  two  separate  papers, 
both  called  wills,  inconsistent  with  each  other,  it  is  not  the  rule  to  prove  both  in  the 
Ecclesiastical  Court.  The  last  is  the  will.  From  the  nature  of  the  instrument  it 
revokes  the  other.  If  the  last  purports  to  be  the  whole  will,  they  do  not,  I  conceive, 
prove  both.  Unless  there  is  something  to  shew  it  was  meant  to  be  coupled  with 
another  instrument,  it  is  not  to  be  taken  to  be  a  codicil." 

[709]  Thev  also  referred  to  iniM  v.  Sand  ford  (1  Ves.  sen.  186) ;  Archer  v.  Slater 
(10  Sim.  624);  Mamell  v.  Mam-ell  (2  De  G.  M.  &  G.  705);  Setpnor  v.  Northtvorthtj 
(Hardress,  374). 

Mr.  James,  in  reply,  was  stopped  hy  the  Court. 

The  Lord  Justice  Knight  Bruce.  It  is  conceded  in  this  case  on  the  part  of 
each  of  the  Plaintiffs  and  Defendants,  that  the  copyhold  estate  in  dispute  is  the 
only  copyhold  property  that  the  testator  Thomas  Freeman  the  son  had  or  was 
interested    in — that   he  never  surrendered  any   copyhold    property    to   the    use   of 
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his  will— that  his  customary  heir  was  sufficiently  provided  for  independently 
of  copyhold  property — that  the  testator  when  he  executed  the  second  of  the 
two  testamentarv  instruments  in  question  had  a  freehold  estate  held  by  him  in 
fee-simple  devisable  and  devised  by  it— that  accordingly  if  it  had  been  his  only 
testamentary  instrument,  not  one  of  the  Respondents  would  have  any  title  or 
claim  to  the  copyhold  property  in  dispute,  or  any  interest  in  any  part  of  it ;  and 
that,  on  the  other  hand,  if  the  earlier  had  been  his  only  testamentary  instrument, 
the  equitable  title  to  the  copyhold  property  would  clearly  not  be  as  the  Appellants 
contend.  The  controversy  to  be  determined,  therefore,  is,  whether  the  testator 
died  intestate  as  to  this  'property ;  for,  if  he  did  not,  the  equitable  title  to  it 
became,  upon  his  death,  governed  by  the  earlier  of  the  two  testamentary 
instruments.  But  the  testator  did  not  die  intestate  as  to  his  copyhold  property, 
unless  the  earlier  was  revoked  by  the  later  of  the  two  instruments,  at  least  as  to 
that  property.  The  later  instrument,  however,  does  not  [710]  profess  or  purport 
to  revoke,  nor  does  it  notice  any  other  testamentary  disposition  of  the  testator  or 
give  or  affect  any  part  of  his  copyhold  property.  It  may  be  true,  that  the  second 
testamentary  instrument  disposes  of  some,  or  the  whole,  of  his  other  disposable 
property,  in  a  manner  differing  materially  from  the  intention  of  the  earlier 
instrument,  but  (I  repeat)  the  later  instrument  does  not  devise  or  affect — does 
not  profess  to  devise  or  to  affect — the  copyhold  estate  or  any  part  of  it.  Both 
instruments,  then,  as  it  seems  to  me,  may  well  stand  in  force  as  containing  together  all 
the  testator's  testamentary  dispositions,  those  contained  in  the  later  paper  superseding 
of  course,  so  far,  but  only  so  far,  as  they  contradict  or  depart  from,  those  contained  in 
the  earlier  document ;  for  the  mere  circumstance  that,  in  the  later  instrument,  he 
calls  it  his  last  will  and  testament,  and  uses  the  expression,  "  this  my  will,"  amounts, 
in  my  opinion,  to  nothing,  so  far  at  least  as  real  estate  is  concerned.  That  is  to 
say,  I  consider  that,  for  every  present  purpose  at  least,  it  cannot  be  read  or  con- 
strued otherwise  than  it  would  have  been  right  to  read  an<l  construe  it,  if  instead 
of  using  the  words  "the  last  will  and  testament"  he  had  said  "a  testamentary 
instrument,"  and  instead  of  saying  "sole  executrix  of  this  my  will"  he  had  said 
"my  sole  e.xecutrix." 

If  he  had  begun  it  with  the  words  "  This  is  my  only  will "  it  might  have  been 
open  to  different  considerations.  But,  I  repeat,  whatever  majr  be  the  view  of  the 
Ecclesiastical  Courts,  I  do  not  think  a  temporal  Court  bound  to  say  that  when  a 
man  in  an  instrument,  containing  testamentary  dispositions  by  him,  describes  it  as 
his  last  will  and  testament  and  otherwise  calls  it  his  will,  he  is  to  be  taken  prima  facie 
as  meaning  wholly  to  annul  any  former  testamentary  instrument  made  by  [711]  him 
extending  to  matters  to  which  the  later  does  not  extend. 

It  appears  to  me  that  the  Appellants  have  no  ground  for  complaining  of  the 
decree,  and  that  their  petition  of  appeal  ought  to  lie  dismissed  with  costs. 

The  Lord  Justice  Turner.  The  question  is  whether  the  subsequent  will 
operates  as  a  revocation  of  the  prior  one,  the  former  unquestionably  pointing  to 
copyholds,  the  latter  not  in  any  manner  pointing  to  that  description  of  property. 
No  case  has  been  cited  where  a  distinct  property  having  been  given  by  a  first  will, 
the  disposition  of  it  has  been  revoked  by  another  will  making  no  reference  to  that 
property.  I  am  not  inclined  to  extend  the  principle  of  the  decisions  for  the  purpose 
of  creating  an  intestacy,  which  would,  in  this  case,  be  the  consequence  of  the 
extension. 

It  is  not  necessary  to  say  what  indication  of  intention  to  dispose  of  propertv  by 
a  subsequent  will  may  be  sufficient  to  effect  a  revocation  of  an  earlier  testamentary 
disposition,  although  no  effectual  disposition  of  the  property  may  be  contained  in 
the  later  document.  That  is  not  here  the  question.  The  testator,  in  this  case,  must 
be  taken  to  have  known  when  he  made  the  second  will  that  he  had  disposed  of 
the  property  in  question  by  the  first.  It  is  said,  however,  that  the  law  of  the 
Ecclesiastical  Courts  is  different,  but  the  principle  on  which  those  Courts  act  may 
be  explained  by  the  circumstance  that  they  regard  the  appointment  of  the  executor 
as  disposing  of  the  whole  of  the  personal  estate.  That  principle  has  never  been 
applied  to  real  estate  in  this  country,  and  by  deciding  in  favour  of  the  Appellants 
we  should  be  extending  it  to  a  case  to  which,  in  mv  judgment,  it  ought  not  to  be 
extended.     Those  who  represent  the  heir  ought  [712]  not,  I  think,  to  have  brought 


S  DE  G.  M.  &  G.  712.  SMITH     C.     ADAMS  1047 

the  action  of  ejectment,  and  had  the  case  come  originally  before  me,  I  should  have 
thought  that  they  ought  to  have  suflered  the  conseiiuenees  of  having  done  so:  liut 
the  Vice-Chancellor  has  dealt  more  mercifully  with  them,  and  I  will  not  depart  from 
his  decision.     They  must,  however,  pay  the  costs  of  this  appeal. 

[712]     Sjiith  v.  Adams.     Before  the  Lords  Justices.     Jul;/  24,  25,  .-liiriust  1,  1854. 
[S.  C.  18  Beav.  499  ;  24  L.  J.  Ch.  258  ;  18  Jur.  9G8  ;  2  W.  U.  698.] 

The  Dower  Act  does  not  apply  to  freebench. 

The  purchaser  of  a  copyhold  held  of  a  manor,  the  custom  of  which  entitled  widows 
of  the  copyholders  to  freebench  in  one  moiety  of  the  lands  of  which  their  iiusbands 
died  seised,  took  a  surrender,  but  died  before  admittance.  Held,  that  his  widow 
was  not  entitled  to  freebench  at  law  or  in  equity. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls,  holding,  that  the 
widow  of  an  unadmitted  surrenderee  of  copyholds  had  an  equitable  title  to  freebench. 
The  case  is  reported  below  in  the  18th  Volume  of  Mr.  Bea van's  lieports  (page  499). 

The  following  statement  of  the  facts,  which  is  transposed  to  this  place  from  the 
judgment  of  Lord  Justice  Turner,  will  be  sufficient  for  this  report. 

By  the  custom  of  the  manor  of  Weedon  Beck,  in  the  county  of  Northampton, 
the  widow  of  a  copyhold  tenant  is  entitled,  for  her  freebench,  to  an  estate  for  life  in 
one  moiety  of  the  copyhold  tenements  of  which  her  husband  died  seised.  Li  the  year 
1845,  Samuel  Baseley  was  seised  of  some  copyhold  tenements  holden  of  the  manor, 
subject  to  the  life-estate  of  Ann  Baseley  (who  was  the  widow  of  a  prior  owner,  and 
as  such  entitled  to  freebench),  in  a  moiety  thereof;  and  in  the  month  of  July  1845, 
Samuel  Baseley  sold  the  copyhold  tenements  of  which  he  was  seised  to  George 
Smith,  subject  to  the  estate  of  Ann.  Samuel  Baseley  at  this  time  stood  admitted 
to  these  copyhold  tenements,  and,  upon  the  com-[713]-pletion  of  the  sale,  he  and 
his  wife  surrendered  them  out  of  Court,  to  the  use  of  Cieorge  Smith,  his  heirs  and 
assigns,  according  to  the  custom  of  the  manor.  This  surrender  was  duly  presented ; 
but  no  admission  was  then,  or  had  at  any  time  since  been  taken  upon  it.  George 
Smith,  however,  entered  into  possession  of  the  surrendered  copyhokls.  He  died  on 
the  22d  of  February  1851,  leaving  l:)oth  Samuel  Baseley  and  Ann  Baseley  sui'viving 
him,  and  he  left  the  Appellant  John  Smith  his  heir,  according  to  the  custom  of  the 
manor,  and  the  Respondent  Maria  Smith  his  widow.  In  this  state  of  circumstances, 
the  Respondent  Maria  Smith  claimed  to  be  entitled  to  freebench  of  the  entirety  of 
the  copyhold  tenements  ;  and  the  question  having  been  brought  before  the  blaster 
of  the  Rolls,  he  decided  that  she  was  not  entitled  to  freebench  in  respect  of  the 
moiety  of  the  tenements  to  which  Ann  Baseley  was  entitled  for  life  ;  but  as  to  the 
other  moiety  of  the  tenements,  he  declared,  that  the  Defendant  (the  heir)  was,  until 
admittance,  a  trustee  of  the  rents  and  profits  of  one-half  of  such  undivided  moiety 
for  the  benefit  of  the  widow,  and  directed  him  to  account  for  such  rents  and  profits, 
from  the  time  of  his  taking  possession  thereof,  and  that  upon  the  heir  being  admitted, 
the  widow  would  become  entitled  to  her  freebench  out  of  the  said  copyhold  messuage 
and  closes. 

]\Iaria  Smith,  the  widow,  did  not  appeal  from  this  decision  so  far  as  it  was 
unfavourable  to  her,  as  to  the  moiety  of  Ann  Baseley ;  but  John  Smith,  the  heir, 
appealed  from  the  decision  as  to  the  other  moiety. 

Mr.  Lee  and  Mr.  H.  Wright,  for  the  Appellant.  The  Dower  Act  does  not  apply 
to  copyholds.  The  Master  of  the  Rolls  expressed  his  opinion  in  our  favour  in  that 
respect.  Copyholds  are  expressly  mentioned  in  the  Act  [714]  to  amend  the  law  of 
inheritance,  and  from  their  not  being  mentioned  in  the  I)ower  Act,  it  must  be 
inferred  that  they  were  not  intended  to  be  included  in  it.  This  inference  is 
rendered  conclusive  by  reference  to  the  Report  of  the  Real  Property  Commissioners, 
on  which  the  Dower  Act  was  founded.  Considering  then  the  question  as  unaffected 
by  the  Act,  it  was  necessary,  according  to  the  custom,  in  order  to  entitle  the  widow 
to  freebench,  that  her  husband  should  have  died  seised  of  the  copyholds.  Xow  sei.sin 
must  mean  legal  tenancy.     This  there  could  not  be  before  admittance,  which  is,  to 
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use  the  expression  of  Lord  Coke,  "the  life  and  perfection  of  the  copyholder's 
estate  "  The  title  of  a  widow  to  freebench  is  a  mere  legal  title,  and  to  establish 
her  ri"ht  she  must  bring  herself  within  the  custom.  Up  to  the  admittance  of  the 
surrenderee,  the  surrenderor  is  tenant.  The  relation  of  admittance  to  the  surrender 
on  which  the  Kespondent  relies  does  not  extend  beyond  a  death.  The  argument 
on  the  ]):irt  of  the  Kespondent  assumes  the  contrary,  and  it  must  have  been  on  this 
fallacious  assumption,  that  the  decision  appealed  from  proceeded.  The  Master  of 
the  Kolls  founded  his  judgment  upon  that  of  Lord  Mansfield  in  Vaughan  v.  Atkins 
(5  Burr.  2764),  where  it  was  said  that  the  surrender  was  the  substantial  part  of  the 
conveyance  of  copyhold  lands,  and  the  admittance  merely  the  form  which  completed 
it,  and  that,  therefore,  the  admittance  would  have  its  operation  by  relation  back  to 
the  date  of  the  surrender.  His  Honour  observed,  that  Vavyhan  v.  Atkins  was  not 
disputed  by  the  counsel  for  the  Appellant.  Now  it  was  not  necessary  for  them  to 
dispute  the  authority  of  that  case,  because  there  the  heir  of  the  surrenderee  had  been 
admitted,  and  Lord  Mansfield's  reasoning  in  his  judgment  proceeds  on  the  admittance 
having  relation  liack  to  the  surrender.  If,  how-[715]-ever,  I'aiiffhan  v.  Atkins  should 
be  considered  applicable  to  the  present  case,  then  we  say,  that  it  was  not  correctly 
decided,  because  it  contradicted  a  fact  by  a  fiction ;  and  although  fictions  of  l&w 
may  l)e  adduced  to  support  facts,  they  cannot  be  used  to  alter,  lessen  or  contravene 
them.  In  Hex  v.  MihliiKtii  (5  B.  k  Ad.  254-),  Favghan  v.  Atkins  was  much  relied  on 
among  other  cases,  and  Littledale,  J.,  .said,  that  he  did  not  consider  the  cases  cited 
as  of  much  weight. 

They  also  referred  to  Fwder  v.  IFade  (4  Bro.  C.  C.  521) ;  Selwyn  v.  Selwiin  (2 
Burr  1131  ;  1  Wm.  Black.  222  and  251);  Dixon  v.  Saville  (1  Bro.  C.  C.  326);  Lucas 
V.  Cmnwerford  (3  Bro.  C.  C.  166) ;  Bex  v.  liennett  (2  T.  E.  197) ;  Gale  v.  Gale  (2  Cox, 
136);  Edwards  v.  Champion  (2  De  G.  M.  &  G.  202);  Parke  on  Dower,  p.  30;  Co. 
Litt.  59  b. ;  Sir  \V.  D.  Evans's  General  View  of  the  Decisions  of  Lord  Mansfield 
(page  187). 

Mr.  Swanston  and  Mr.  Jolliff"e,  for  the  Respondent.  The  Master  of  the  Eolls 
thought,  that  the  heir  could  not  avail  himself  of  the  principle  of  relation  for  one 
purpose,  that  of  coming  in  as  heir,  and  refuse  to  give  effect  to  it  as  regards  the  right 
of  the  widow  to  freebench.  If  the  heir  had  applied  for  admittance  generally,  that 
admittance  would  have  related  back  to  the  surrender  for  all  purposes.  Vaughan  v. 
Atkins  (5  Burr.  2764)  is  decisive  as  to  this.  That  case  has  never  been  overruled. 
Rex  V.  Mildinay  (5  B.  &  Ad.  254)  merely  decided,  that  admission  has  no  effect  beyond, 
but  was  defined,  as  to  its  extent,  by  the  terms  of  the  surrender.  The  husband  was 
fully  seised  as  against  everyone  but  the  lord.  In  some  manors,  freebench  extends 
to  the  entirety  of  the  land.  If  that  had  been  so  here,  the  widow  would  have  been 
entitled  to  [716]  admission,  and  her  admission  would  have  related  back  to  the 
surrender.  It  can  make  no  difference  in  principle,  that  the  freebench  is  here  con- 
fined to  a  moiety  of  the  land. 

They  referred  to  4  Co.  29  a.  ;  Holdfast  v.  Claj)ham  (1  T.  R.  600);  Right  v.  Banks 
(3  B.  &  Ad.  664) ;  Doe  d.  Bennington  v.  Hall  (16  East,  208) ;  King  v.  Turner  (1  Myl. 
&  K.  456) ;  1  Roper's  Husband  and  Wife,  352  ;  1  Scriven  on  Copyholds  (4th  edit.), 
72,  and  Sugden  on  Real  Property  Statutes,  261. 

Mr.  Lee,  in  reply,  referred  to  Perrin  v.  Blake  (4  Burr.  2579). 

[In  the  course  of  the  argument  the  Lords  Justices  referred  to  Bacon's  Abridgment, 
title  "Bargain  and  Sale  (E.),"  p.  471,  where  it  is  said, — "So  if  a  man  bargains  and 
sells  lands  by  indenture,  and  then  takes  a  wife  and  dies  ;  and,  after,  the  deed  is 
enrolled,  the  wife  shall  not  be  endowed  ;  "  citing  in  the  margin  And.  161  ;  Cro.  Car. 
569.  Their  Lordships  said  that  they  coidd  not  admit  that  proposition  to  be  law, 
although  laid  down  in  a  work  entitled  to  great  respect,  and  that  the  authorities  cited 
did  not  support  it.     At  the  conclusion  of  the  argument  judgment  was  reserved.] 

August  1.  The  Lord  Justice  Knight  Bruce.  The  argument  upon  this  appeal 
was  so  conducted,  that,  notwithstanding  the  frame  of  the  bill  and  the  language  of 
the  answer  of  the  Defendant  John  Smith  (the  Appellant),  I  assumed  then,  and  still 
assume,  all  parties  to  have  been  well  content  that  the  decree  under  appeal  should  not 
extend  to  any  other  subject  than  the  claim  of  the  Plaintiff"  to  freebench  in  the  tene- 
ments comprised  in  the  surrender  and  deed  dated  respectively  the  14th  of  [717J 
July  1845  (of  which  there  are  among  the  papers  what  I  understand  to  be  admitted 
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copies),  nor  do  I  suppose  thcat  any  one  of  the  parties  wishes  our  attention  to  he 
addressed  to  anything  else.  This  I  mention,  because,  on  the  face  of  the  pleadings, 
it  would  seem  that  the  decree  ought  to  have  extended  to  other  matters. 

I  shall  confine  myself,  however,  as  I  have  intimated,  to  the  question  whether 
legally  or  equitably  the  Plaintiff",  as  the  widow  of  (ieorge  Smith,  is  entitled  to  free- 
liench  in  the  tenements  comprised  in  the  surrender  and  deed  that  I  have  mentioned, 
a  question  which  (to  omit  Ami  Baseley  now  dead,  and  the  debts,  now,  as  I  collect, 
paid  off,  omissions  that  do  no  injustice  to  the  Plaintiff)  may  be  thus  stated,  namely, 
whether  where  a  copyholder,  seised  of  tenements,  to  him  and  his  heirs,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  manor,  has  sold  them,  and  having  received 
the  whole  or  the  greater  part  of  the  purchase-money,  has  surrendered  them  to  the 
use  of  the  purchaser  and  his  heirs,  in  the  manner  usual  on  a  completed  (lurchase  of 
copyhold  property,  and  the  suri'ender  having  been  duly  entereil  on  the  rolls,  and  the 
purchaser  having  taken  possession  of  the  tenements,  the  purchaser,  without  having 
been  admitted  (and  therefore  while  the  seller  remains  in  fact  tenant  on  the  rolls), 
dies,  upon  which  event  the  customary  heir  of  the  purchaser  enters  as  heir  into 
possession  of  the  tenements,  and  remains  in  that  character  in  possession  of  them,  but 
has  not  been  admitted,  nor  has  demanded  or  sought  to  be  admitted  to  them,  the 
widow  of  the  purchaser  is  legally  or  equitably  entitled  to  freebench  against  the  heirl 
it  being  clear  and  conceded  that  if  her  husband  had  been  admitted  under  the 
surrender  in  his  favour,  she  would  have  been  entitled  to  freebench. 

The  affirmative  of  this  proposition,  so  far  at  least  as  [718]  equitable  title  is  con- 
cerned, was  decided  in  the  cause  at  the  Kolls  thus — [His  Lordship  read  the  decree 
under  appeal.] 

With  this  decree  the  Plaintiflf,  the  widow,  is  satisfied  ;  the  Appellant  being  the 
Defendant  John  Smith,  the  customary  heir,  who  so  far  as  the  question  that  I  have 
stated  is  concerned  denies  her  right  at  law  equally  and  here.  The  cause  forms  no 
exception  from  what  may  seem  of  late  to  have  been  the  general  rule  of  the  Court  of 
Chancery  in  copyhold  cases,  namely,  that  there  should  be  a  judicial  difference  of 
opinion  ;  nor  can  it  be  matter  of  surprise  that  various  views  should  often  be  taken  of 
some  of  the  strange  and  uncouth  relics  of  those  habits  and  manners  which  produced 
copyhold  tenure ;  a  tenure,  that,  I  trust,  under  the  operation  of  a  recent  statute,  for 
the  practical  and  useful  nature  of  which  we  are  I  believe  mainly  indebted  to  the 
present  Lord  Chancellor,  will,  ere  long,  lie  buried  with  a  cognate,  though  greater 
and  more  famous,  oppressor,  the  tenure  in  chivalry.  In  the  meantime,  as  every- 
thing has  its  use,  we  may  be  content  to  consider  an  occasional  controversy  upon 
copyholds  to  have  some  value  as  a  remembrancer  of  our  still  imperfect  civilization. 

The  opinion  of  my  learned  brother  and  myself  continues  to  be  that  the  Dower 
Act,  the  statute  3  &  4  Will.  4,  c.  105,  does  not  extend  to  such  a  case  as  the  present 
or  affect  it,  although  the  Plaintiff  was  not  married  on  or  before  the  first  of  January 
1834. 

The  first  point  for  determination  then  is,  whether — independently  of  the  statute 
and  upon  the  assumption  that  the  Plaintiff  has  not  acquired  a  legal  title,  nor  is  now 
nor  has  been  in  a  condition  to  compel,  b}^  means  of  a  Court  of  law,  the  lord  or  the 
heir  to  confer  on  her  a  legal  [719]  title  to  the  freebench  which  she  claims — she  is 
entitled  to  the  assistance  of  a  Court  of  Equity,  and  I  am  of  opinion  that  this 
question  must  be  answered  against  the  Plaintiff.  It  is  one  poaitiri  juris  merely,  one 
to  be  decided  upon  precedents  and  by  analogy  to  precedents,  and  not  in  any  sense, 
or  not  in  any  other  sense,  upon  a  notion  of  what  is  or  may  be  reasonable.  But  it 
appears  to  me  that  she  is  supported  in  it  neither  by  any  precedent  now  to  be 
regarded  as  of  authority,  nor  hj  analogy  to  any  such  precedent,  and  that,  on  the 
contrary,  there  are  authoritative  precedents,  which,  directh'  or  bj'  analogy,  support 
the  heir's  contention  in  this  respect.  I  need  scarcely  refer  to  Chaylin  v.  Chaplin  (3 
P.  Wms.  229)  ;  Cashorne  v.  Scarfe  (1  Atk.  603);  Godwin  v.  JVinsmore  (2  Atk.  525)  ; 
Dixon  V.  Saville  (1  Bro.  C.  C.  326);  and  Forder  v.  Ifwh'  (4  Bro.  C.  C.  521):  but  I 
will  allow  myself  to  read  the  chief  part  of  Lord  Kedesdale's  instructive  judgment  in 
Larci/  V.  Blake  (2  Sch.  &  Lef.  388). 

"The  general  principle  on  which  Courts  of  Equity  have  proceeded  in  cases  of 
dower  is,  that  dower  is  to  be  considered  as  a  mere  legal  right  ;  and  that  equity  ought 
not  to  create  the  right  where  it  does  not  subsist  at  law  :  that,  therefore,  there  can  be 


1050  SMITH    V.     ADAMS  5  DE  G.  M.  &  G.  720. 

no  dower  of  an  equity  of  redemption  reserved  upon  a  mortgage  in  fee,  though  there 
may  of  an  equity  of  redemjjtion  upon  a  mortgage  for  a  term  of  years ;  because  in 
that  case  the  law"  gives  dower  subject  to  the  term.  A  Court  of  Equity  will  assist  a 
widow  bv  putting  a  term  out  of  her  way  where  third  persons  are  not  interested. 
But  against  a  purchaser,  a  Court  of  Equity  will  not  give  that  assistance,  as  in  Lad;/ 
L'mliior  v.  J'an'khendii  (Free.  Ch.  65,  by  the  name  of  Ladii  lladnor  v.  Rotherhain,  Show. 
Pari.  Cas.  96).  Tlie  difficulty  in  which  the  [720]  Courts  of  Equity  have  been 
involved  with  respect  to  dower,  I  apprehend,  originally  arose  thus ; — they  had 
assumed,  as  a  principle  in  acting  upon  trusts,  to  follow  the  law ;  and  according  to 
this  principle,  they  ought  in  all  cases  where  rights  attached  on  legal  estates  to  have 
attached  the  same  rights  upon  trusts,  and  consequently  to  have  given  dower  of  an 
equitable  estate.  It  was  found,  however,  that  in  cases  of  dower,  this  principle,  if 
pursued  to  the  utmost,  would  affect  the  titles  to  a  large  proportion  of  the  estates  in 
the  country  ;  for  that  parties  had  been  acting,  on  the  footing  of  dower,  upon  a 
contrary  i)rinciple,  and  had  supposed  that  by  the  creation  of  a  trust  the  right  of 
dower  would  be  prevented  from  attaching.  Many  persons  had  purchased  under  this 
idea  :  and  the  country  would  have  been  thrown  into  the  utmost  confusion  if  the 
Courts  of  Equity  had  followed  their  general  rule  with  respect  to  trusts  in  the  cases 
of  dower.  But  the  .same  objection  did  not  apply  to  tenancy  by  the  courtesy  ;  for 
no  person  would  purchase  an  estate  subject  to  tenancy  by  the  courte.sy  without  the 
concurrence  of  the  person  in  whom  that  right  was  vested.  This  I  take  to  be  the 
true  reason  of  the  distinction  between  dower  and  tenancy  by  the  courte.sy.  It  was 
necessary  for  the  security  of  purchasers,  of  mortgagees,  and  of  other  persons  taking 
the  legal  estates,  to  depart  from  the  general  principle  in  case  of  dower ;  but  it  was 
not  necessary  in  the  ease  of  tenancy  by  the  courtesy.  Pending  the  coverture,  a 
woman  could  not  alien  without  her  husband,  and  therefore  nothing  she  could  do  could 
be  understood  by  a  purchaser  to  affect  his  interest ;  but  where  the  husband  was 
seised  or  entitled  in  his  own  right,  he  had  full  power  of  disposing,  except  so  far  as 
dower  might  attach  ;  and  the  general  opinion  having  long  been  that  dower  was  a 
mere  legal  right,  and  that  as  the  existence  of  a  trust  estate  previously  created  pre- 
vented the  right  of  dower  attaching  at  law,  it  would  also  prevent  the  property  from 
[721]  all  claim  of  dower  in  equity,  and  many  titles  depending  on  this  opinion  ;  it 
was  found  that  it  would  be  mischievous  in  this  instance  to  the  general  principle  that 
equity  should  follow  the  law  ;  and  it  has  been  so  long  and  so  clearly  settled  that  a 
woman  should  not  have  dower  in  equity  who  is  not  entitled  at  law,  that  it  would  lie 
shaking  everything  to  attempt  to  disturb  the  rule.  In  point  of  remedy  a  woman 
claiming  dower  may  be  assisted  in  equity ;  a  Court  of  Equity  will  put  out  of  her 
way  a  term  which  prevents  her  obtaining  possession  at  law";  but  that  is  only  as 
against  an  heir  or  volunteer,  not  a  purchaser  ;  the  heir  or  volunteer  being  considered 
as  claiming  in  no  better  right  than  she  does.  When,  therefore,  any  question  of 
dower  has  arisen  in  Courts  of  Equity,  and  doubts  have  been  entertained  of  the  title 
to  dower,  the  constant  practice  in  England  has  been  to  put  the  widow  to  bring  her 
writ  of  dower  at  law.  The  Courts  will  assist  her  in  trying  her  right  and  enjoying 
the  benefit  of  it,  if  determined  at  law  in  her  favour,  by  giving  her  a  discovery  of 
deeds,  by  a.scertaining  metes  and  bounds;  and  they  do  not  require  her  to  execute 
the  writ  with  all  the  formalities  necessary  at  law,  and,  the  right  being  ascertained 
by  judgment  at  law,  will  give  her  possession  according  to  her  right ;  but  still  they 
require  that  the  question  of  her  title  to  dower,  if  subject  to  doubts,  should  be 
determined  at  law.  "What  was  thrown  out  bv  Sir  Joseph  Jekyll  in  Banks  v.  Sutton 
(2  P.  AVms.  700)  has  been  long  overruled  (.s"ee  Cox's  note,  2"P.  AVms.  719).  The 
rule  of  Courts  of  Equity,  so  far  as  it  excludes  a  widow  from  dower  of  an  equitable 
estate  against  an  heir  or  volunteer,  goes,  perhaps,  beyond  the  reason  of  the  rule. 
But  I  have  called  this  subject  to  my  recollection  a  good  deal,  by  looking  into  the 
authorities  since  this  case  was  first  mentioned,  and  the  decisions  to  the  full  extent 
are  so  old,  so  strong  and  so  numerous — [722]  so  generally  adopted  in  every  book  on 
the  subject,  and  so  considered  as  settled  law— that  it  would  be  very  wrong  to  attempt 
at  this  time  to  alter  them." 

In  the  present  instance,  if  the  property  purchased  by  George  Smith  in  1845  had 
been,  at  his  request,  surrendered  by  the  vendor  to  the  use  of  a  third  person  and  his 
heirs,  according  to  the  custom  of  the  manor,  and  that  third  person  had  been  admitted 
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under  the  surrender  accorilingly,  so  ;is  t(j  Iwcomo  comiiletc  tenant  to  the  lord  on  tl 
rolls,  and  had  then,  in  the  husband  s  lifetime,  by  his  desire,  executed  a  declaration 
of  trust  acknowledging  him  to  be  the  beneficial  owner,  and  the  estate  to  bo  vested 
in  the  tenant  on  the  rolls,  merely  as  a  trustee  for  the  husband,  or  if  without. 
surrendering  at  all  the  vendor  had,  by  the  puichaser's  desire,  merely  executed  a 
declaration  of  trust  of  the  tenements  in  his  favour,  or  if  the  purchase  had,  at  his 
death,  been  in  no  sense  completed,  but  rested  merely  in  contiact,  and  had,  after  his 
death,  been  completed  by  the  heir  with  his  own  or  the  purchaser's  money  ;  it  seems 
perfectly  clear  that  not  in  any  one  of  those  states  of  circumstances  would  tlie  PlaintilV 
have  had  any  legal  or  any  equitalile  right  to  claim  frcebench  (the  statute  being 
considered  as  not  applicable).  I  think  that  she  has  in  ecjuity  no  l)etter  title  in  the 
actual  circumstances  of  the  case — a  remark  suliject  to  the  qualification  that  if  she  has 
a  legal  title  or  a  legal  right,  this  Court  will  possil)ly  as.sist  her  as  it  a.ssists  a  widow 
legally  entitled  to  dower  of  freehold  estate.  The  husband  who  (it  needs  not  be 
repeated)  did  not  take  by  descent,  having  never  been  admitted,  his  lieir  has  also 
never  been  admitted  ;  and,  without  saying  what  I  might  have  thought  of  the  matter, 
if  the  heir  had  acted  fraudulently,  I  cannot  think  that  the  mere  fact,  that  (though 
in  possession  as  heir,  and  though  ha\ing  been  admitted  to  other  tenements  of  which 
his  ancestor  the  husband  died  indis-[723]-pntably  seised  in  fee,  as  a  copyholder, 
according  to  the  custom  of  the  manor)  the  heir  has  not  been  nor  sought  to  be 
admitted  to  the  tenements  in  question,  amoinits  to  conduct,  that  the  Plaintift'  is 
entitled  to  characterize,  as  a  fraud  upon  her,  or  as  a  breach  of  duty  to  her.  There  is 
nothing  else,  and  therefore  there  is,  I  apprehend,  nothing  against  his  conduct,  however 
much  he  may  have  been  actuated  by  wishes  adverse  to  the  Plaintiff;  and  as  she  could 
not  I  conceive  have  requii'ed  in  her  husband's  lifetime,  that  he  should  be  admitted,  or 
have  complained  of  him  for  not  taking  that  step,  so  I  do  not  see  that  she  has  anj' 
better  right  in  this  respect  against  the  heir. 

Perhaps  it  would  be  a  stronger  case  than  that  before  us  if  the  vendor  and 
the  heir  after  George  Smith's  death  had  agreed  together  to  cancel  the  surrender 
or  treat  it  as  a  nullity,  and  to  constitute  the  vendor  formally  and  expres.sly  a  trustee 
for  the  heir.  But  I  am  not  prepared  to  say  that,  even  so,  the  Plaintiff  could  have 
had  relief. 

Then,  upon  the  merely  legal  view  of  the  matter  (with  reference  to  which  the 
judgments  in  Doe  v.  Cliff  (12  A.  &  E.  566)  are  worth  consulting),  I  conceive  that,  as 
in  I'aiiijhan  v.  Atkins  (.5  Burr.  2764),  (an  authority  concerning  which  I  wish  to  be 
understood  as  intimating  neither  assent  nor  dissent ;  but  I  may  remark,  in  passing, 
that  Mr.  Lee  denies  having  intended,  at  the  EoUs,  to  represent  it  as,  in  his  opinion, 
a  good  or  a  binding  precedent),  the  heir  had  been  admitted,  it  does  not  assi.st  the 
Plaintiff,  who,  according  to  my  impression,  is  without  any  legal  title,  without  any 
claim  available  in  a  Court  of  law,  the  custom  of  freebench,  as  alleged,  appearing  to 
me  not  to  extend  to  her  case. 

[724]  I  consider  that,  as  matters  are,  the  husband  of  the  Plaintiff  cannot  be 
taken,  by  relation  or  otherwi.se,  to  have  been  seised  of  these  tenements,  within  the 
meaning  of  the  custom  ;  and — the  doubt — that  (especially  considering  what  is  said 
by  the  Court  in  page  579  of  the  report  of  Doe  v.  Clift  (12  A.  &  E.  566))  I  entertain 
upon  this  merely  legal  point — namely,  whether  there  is,  at  present,  any  Incns  stamJi 
for  her  in  a  Court  of  law,  lieing  slight,  if  any — I  am  not  in  favour  of  troubling  a 
Common  Law  Judge  to  hear  an  argument  upon  it  with  us ;  but  supposing  the 
Plaintiff  desirous  to  try  what,  by  way  of  manjumns  or  otherwise,  she  can  do  in  a 
Court  of  law,  I  am  willing  to  retain  the  liill  for  a  twelvemonth,  in  order  that  she  may 
do  so,  and,  if  successful,  come  hither  for  tlie  details  of  relief. 

The  Lord  Ju.stice  Tikner,  after  stating  the  facts,  said  : — The  (juestion  which 
we  are  called  upon  to  decide  is,  whether  the  decree  is  right  in  having  declared  John 
Smith,  the  heir,  to  be  a  trustee  until  his  admission,  and  having  directed  the  account 
against  him,  and  reserved  to  the  widow  the  liberty  to  apply  for  a  commission  upon 
his  being  admitted  to  the  copyholds. 

It  is,  as  I  apprehend,  perfectly  well  .settled  now  that  there  is  no  freebench  of  a 
mere  equitable  estate  in  copyholds,  any  more  than  there  is  dower  of  a  mere  trust 
estate  in  freeholds;  and  in  determining  this  ease,  therefore,  we  nnist  lay  out  of 
consideration  the  fact  that  Baseley  stood  in  the  relation  of  trustee  for  Smith.     The 
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Respondent,  the  widow,  can  found  no  title  upon  that  relation,  and  derive  no  benefit 
from  it.  Hit  right  to  freehcnch,  like  other  rights  in  copyhold  estates,  must  depend 
upon  the  [725]  custom  of  the  manor,  and,  in  order  to  entitle  herself  to  freebench,  she 
must  l)ring  herself  within  that  custom. 

The  custom  of  this  manor  is  in  favour  of  the  widows  of  tenants  dying  seised  ;  and 
the  first  consideration,  therefore,  is,  did  George  Smith,  the  purchaser,  die  seised  of 
these  copyhold  tenements?  I  think  it  clear  that  he  did  not.  Samuel  Baseley,  the 
vendor,  iiotwithstanding  the  surrender,  continued  tenant  to  the  lord  i  and  a 
surrenderee,  as  I  apprehend,  has  no  estate  in  the  premises  until  actual  admis.sion. 
He  has  not  even  a  right  to  enter  upon  the  tenements  surrendered  to  him.  He  can 
do  so  only  by  the  permi.ssion  of  the  surrenderor,  and  entering  by  the  surrenderor's 
permis.sion,  lie  becomes  his  mere  tenant  at  will.  George  Smith,  therefore,  so  far  from 
dying  seised  of  these  tenements,  never  had  any  estate  whatever  in  them  :  and  if, 
therefore,  the  custom  is  to  govern,  I  see  no  ground  on  which  this  case  can  lie  decided 
in  favoui-  of  the  widow. 

It  was  indeed  argued,  that  as  there  was  dower  of  freeholds  upon  a  seisin  in  law, 
on  the  ground  that  the  wife  could  not  compel  the  husband  to  take  the  seisin,  so 
there  should  be  freebench  of  these  copyholds  upon  the  same  ground  ;  but  the  answer 
to  this  argument  is,  that  there  was  here  no  estate  of  which  the  seisin  could  be 
taken. 

It  was  argued,  however,  that  George  Smith  had  a  right  to  be  admitted  to  these 
tenements,  and  that  his  heir  has  now  that  right,  and  that  upon  that  right  being 
exercised,  and  the  heir  being  admitted,  the  admittance  will  relate  back  to  the 
surrender,  and  the  widow  be  entitled  to  freebench,  and  the  judgment  of  the  Master 
of  the  Rolls  seems  to  have  proceeded  upon  that  ground.  I  do  not  think  it  necessary 
to  give,  and  do  not  give,  any  [726]  opinion  whatever  on  this  question  of  relation,  for, 
assuming  the  point  to  be  in  favour  of  the  widow,  I  am  of  opinion  that  this  decree 
cannot  be  maintained  upon  that  ground.  In  the  absence  of  any  fraud  or  collusion 
between  the  heir  and  the  lord,  or  the  heir  and  the  surrenderor  (and  no  such  fraud  or 
collusion  is  here  alleged),  the  case  cannot,  I  think,  in  this  point  of  view,  be  put  higher 
than  this,  that  upon  the  admission  being  taken  by  the  heir,  the  widow  will  be 
entitled  to  freebench  ;  but  the  question  before  us  is,  not  what  the  rights  of  the 
widow  will  be  when  the  heir  is  admitted,  but  what  are  her  present  rights.  This 
decree  does  not  go  so  far  as  to  affirm  that  the  heir  is  bound  to  take  admission  at  the 
instance  of  the  widow,  and  certainly  it  could  not  properly  do  so,  for  this  would  be  to 
put  it  in  the  power  of  the  ancestor's  widow  to  determine  the  character  of  the  estate 
of  the  heir,  whether  his  estate  should  be  legal  or  equitable,  whether  his  widow  .should 
be  entitled  to  freebench  or  not. 

But  if  the  widow  has  no  present  right  to  freebench  (and  I  see  no  ground  on  which 
she  can  claim  such  right),  and  has  no  right  to  compel  the  heir  to  do  the  act  which 
shall  give  her  the  right  to  that  estate,  I  cannot  see  my  way  to  impose  a  trust  upon 
the  heir.  Heirs  at  law  may  be  trustees  where  there  is  an  existing  equitable  estate, 
but  here  there  is  no  existing  estate  in  the  widow  ;  and  if  there  was,  the  estate  in  her 
would  not  be  equitable.  They  may  be  trustees  where  there  has  been  fraud,  but  it 
cannot  be  said  that  it  is  fraud  in  the  heir  not  to  go  in  and  be  admitted.  Again,  they 
may  be  trustees  where  the  possession  has  been  obtained  by  breach  of  confidence,  or 
is  held,  contrary  to  the  testator's  expressed  intention,  for  the  benefit  of  favoured 
objects,  as  in  the  ca.ses  of  confusion  of  boundaries,  and  of  supplying  surrenders.  But 
these  cases  rest,  as  to  the  former  class,  upon  breach  of  duty,  which  cannot  be  alleged 
here  ;  and  as  to  the  [727]  latter  class,  upon  intention,  which  is  foreign  to  the  question 
of  dower  and  freebench.  There  may  also  be  other  cases  in  which  trusts  may  attach 
upon  heirs  at  law,  but  to  convert  the  heir  into  a  trustee,  in  a  case  like  the  present, 
seems  to  me,  with  deference  to  the  Master  of  the  Rolls,  to  be  going  far  beyond  any 
authority,  and,  I  may  add,  beyond  any  principle.  It  is,  in  effect,  to  create  an  estate 
which  the  law  does  not  recognize. 

In  my  opinion,  therefore,  this  decree  cannot  be  supported.  If  the  widow  can 
make  anything  of  the  case  at  law,  I  think  we  ought  not  to  deprive  her  of  the 
opportunity  of  trying  her  title  there,  but  I  do  not  .see  how  she  can  possibly  succeed  ; 
and  certainly  I  do  not  feel  any  such  difficulty  in  the  case  as  would  warrant  us  in 
asking  for  the  assistance  of  the  Judges  upon  it." 
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If  the  widow  desire  an  opportunity  of  trviiij,'  her  right  at  law,  and  undertake 
to  proceed  within  a  limited  time,  the  bill  should  be  retained  ;  otherwise  it  must  be 
dismissed. 


[728]     XORTON  V.  Cooper.     Before  the  Lords  Justices.     Juli/  26,  1854. 
[S.  C.  2  W.  K.  659.] 

An  overstatement  on  the  part  of  mortgagees  in  possession  of  a  colliery  as  to  the 
balance  i-epresented  by  them  as  remaining  due  on  their  mortgage,  and  their  refusal 
to  furnish  accounts  to  the  mortgagors,  except  on  being  paid  the  expen.ses  of  so 
doing :  Held,  not  such  vexatious  conduct  as  to  deprive  them  of  their  costs  of  a 
redemption  suit. 

On  their  appealing  from  a  decree  disallowing  such  costs,  they  were  held  entitled  to 
have  their  costs  of  appeal. 

This  was  an  appeal  of  mortgagees  from  an  order  of  Vice-Chancellor  Stuart, 
made  on  exceptions  to  the  Master's  report  and  on  further  directions  in  a  redemption 
suit. 

The  mortgage  was  one  of  coal  and  ironstone  mines  at  AValsall,  with  powers  of 
management  and  of  working  and  of  opening  new  mines,  and  one  of  the  questions  in 
the  cause  was  whether  the  mortgagees  were  entitled  to  be  allowed  for  their  expenditure 
and  costs  in  the  management  of  the  estate  any  amount  beyond  £11,550,  which,  by  a 
proviso  in  the  mortgage,  was  the  limit  of  the  principal  monies  recoverable  by  virtue 
of  the  security. 

The  mortgage  was  dated  the  3d  of  September  1840,  and  was  suliject  to  a  proviso 
for  redemption  on  repayment,  on  demand,  of  £8585  and  interest,  and  of  an}'  futui'e 
advances  which  might  be  made  l:)y  the  mortgagees  to  the  mortgagors,  with  interest. 
It  emijowered  the  mortgagees,  after  default  in  payment  of  the  monies  secin-ed  by  the 
mortgage,  to  enter  into  and  hold  the  premises,  and  the  mines  and  works  in  and 
connected  with  the  .same,  and  to  dig  and  search  for  the  coal,  ironstone  and  other 
minerals  which  were  contained,  not  only  in  those  mines  which  were  already  open 
and  being  worked,  but  also  in  any  other  mines  or  veins  which  it  should  be  thought 
expedient  to  open  ;  and  for  that  purpose  to  use  the  shafts  and  machinery  then  already 
on  the  premises,  and  to  construct  new  shafts,  pits,  watercourses,  buildings  and 
machinery. 

[729]  Immediatel}'  after  the  execution  of  this  deed  the  mortgagees  entered  into 
possession,  and  continued  working  the  collierj-  and  mines  until  the  early  part  of  the 
year  1846,  when  they  leased  the  colliery  at  a  royalty. 

One  of  the  mortgagors  was  declared  bankrupt  in  1843;  his  assignees  and  the 
other  mortgagor  were  the  Plaintiffs  in  the  suit. 

Applications  had  been  made  by  the  Plaintifi's  to  the  mortgagees  liefore  the 
in.stitution  of  the  suit  for  accounts,  which  the  mortgagees  offered  to  furnish  on  being 
paid  their  expenses  in  preparing  them  and  on  having  a  reasonable  assurance  that  the 
mortgagors  intended  to  redeem  the  mortgage  ;  but  they  represented  that  the  incum- 
brances on  the  property  exceeded  £23,000,  and  that,  having  regard  to  the  value  of 
the  property,  the  equity  of  redemption  was  valueless. 

In  reply  to  one  of  several  letters  from  the  solicitor  for  the  assignees,  in  which  he 
called  for  the  accounts  and  disputed  the  existence  of  a  demand  to  the  extent  of 
£23,000  on  the  part  of  the  mortgagees,  the  Defendants'  .solicitor,  on  the  10th  of 
April  1847,  wrote  as  follows; — "I  am  sorry  to  appear  neglectful  of  your  letter  of 
the  2d  instant,  but  the  truth  is  my  hands  are  full  of  bu.sine.ss.  It  is  not  the  desire 
of  my  clients  to  refuse  you  any  account  to  which  your  clients  may  be  entitled,  but  I 
do  on  their  behalf  object  to  rendering  useless  accounts.  Some  years  ago  I  ofl'ered 
you  accounts  if  the  assignees  would  submit  to  the  terms  they  would  be  placed  under 
>ipon  filing  a  bill  to  redeem.  I  make  you  the  same  offer  now.  As  to  your  idea  that 
my  client's  claim  which  they  have  a  right  to  enforce  cannot  amount  to  £23,000,  I 
presume  you  refer  to  the  claim  of  Messrs.  Cooper  &  Purton.  If  so  you  are  correct ; 
but  you  \rill  find  my  letter  referred  [730]  to  the  total  charge  on  the  Birchhills,  which 
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includes  the  prior  mortgage.     There  can  be  no  doubt  whatever  that  the  total  charge 
now   existin"  exceeds  X2.3,000,   a  sum   that  renders  the  idea  of  redeeming   quite 

chimerical."  ,       ,     t%  r     i        . 

In  a  subsequent  letter  of  the  •22d  of  Aprd  ISit,  also  written  by  the  Defendants 
solicitor  iu  answer  to  a  letter  from  the  solicitor  to  the  assignees  of  the  bankrupt 
a-'ain  asking  for  the  accounts,  the  solicitor  for  the  mortgagees  said,  "  I  repeat,  how- 
ever what  I  have  so  often  stated,  that  it  is  useless  trouble  for  your  clients  to  follow 

this  estate." 

The  bill  prayed  for  an  account  of  what  was  due  to  the  Defendants  for  principal 
and  interest  on  the  security  of  the  mortgaged  premises,  and  for  an  account  of  the 
rents,  profits  and  proceeds  received  by  the  Defendants,  and  that  in  taking  such  an 
account,  a  fair  occupation  rent,  or  royalty  in  the  nature  of  an  occupation  rent,  might 
be  set  upon  the  premises  upon  which  the  Defendants  entered;  and  that  rests  might 
be  made  when  the  rents  should  appear  to  exceed  the  interest  in  arrear,  and  that  upon 
payment  of  what  might  be  found  remaining  due  to  the  Defendants  the  premises 
might  be  decreed  to  be  reconveyed  to  the  Plaintiffs. 

The  Defendants  by  their  answer  claimed  £14,969,  8s.  3d.,  as  the  balance  due  to 
them  for  principal  and  interest  in  respect  of  the  mortgage.  They  further  claimed 
under  the  provisions  of  the  deed  £57,972,  Is.  3d.,  in  respect  of  their  outlay  in 
working  the  colliery. 

By  the  decree  made  on  the  hearing  the  18th  of  November  1848,  the  Master  was 
directed  to  take  an  account  of  what  was  due  to  the  Defendants  for  principal  and 
interest  on  their  mortgage  security,  and  of  the  rents,  [731]  profits  and  proceeds  of 
the  mortgaged  premises  come  to  the  hands  of  the  Defendants  as  mortgagees  in 
working  the  collieries  and  mines.  The  decree  then  directed  an  inquiry,  whether  the 
Defendants  had  properly  expended  any  sums  of  money  upon  any  and  what  lasting 
improvements,  and  an  account  of  all  monies  properly  expended  by  the  mortgagees  in 
the  manner  authorized  by  the  mortgage  deed. 

The  Master,  by  his  report,  dated  the  23d  of  December  1853,  found  that  there 
was  due  to  the  Defendants,  upon  the  security  of  the  mortgage,  the  sura  of 
£16,654,  15s.  6d.,  for  principal  and  interest,  and  that  the  Defendants,  the 
mortgagees,  had  properly  expended  several  sums  of  money  amounting  to  £60,027, 
9s.  lOd.  in  the  manner  authorized  by  the  deed ;  that  they  had  paid  off  prior  incum- 
brances to  the  extent  of  £3747,  14s.  lOd. ;  that  they  had  received  sums  to  the 
amount  of  £74,637,  4s.  3d.,  on  account  of  the  rents  and  profits  of  the  mortgaged 
premises,  and  that  they  were  not  chargeable  with  any  sums  which,  but  for  wilful 
■default,  they  might  have  received. 

Exceptions  were  taken  by  the  Plaintiffs  to  this  report ;  and  the  exceptions  and 
further  directions  came  on  to  be  heard  together  before  the  Vice-Chancellor. 

His  Honour  overruled  the  exceptions  ;  and  held  the  mortgagees  entitled  to  be 
allowed  the  sum  of  £60,027,  9s.  lOd.,  as  money  properly  expencled  by  them,  and  also 
the  amount  paid  to  the  prior  incumbrancers. 

On  further  directions,  His  Honour  made  a  decree  for  redemption  on  payment  of 
the  amount  due  from  the  mortgagors,  to  be  a.scertained  in  chambers. 

[732]  On  the  question  of  costs.  His  Honour  said,  that  the  rule  was  clear,  that  if 
a  mortgagee  were  guilty  of  improper  or  oppressive  conduct,  the  Court  would  make 
him  pay  the  costs,  or  refuse  him  his  costs,  according  to  the  degree  of  his  misconduct. 
That  must  depend  upon  the  circumstances  of  each  case.  Here  the  complaint  of  the 
mortgagors  was,  that  they  were  refused  the  accounts,  or  rather  that  when  they 
applied  for  them,  the  accounts  were  offered  upon  the  unreasonable  terms  of  paying 
for  them  and  undertaking  to  redeem  ;  and  it  was  argued,  on  behalf  of  the  mortgagors, 
that  the  mortgagees,  having  alone  the  power  of  saying  whether  the  property  was 
worth  redeeming  or  not,  it  was  unreasonable  in  them  to  refuse  the  accounts,  except 
upon  these  terms.  His  Honour  considered  the  question  to  be,  whether,  upon  the 
terms  of  this  mortgage  contract  for  conducting  large  mining  transaction.s,  it  was  gross 
misconduct  on  the  part  of  the  mortgagees  to  refuse,  on  the  demand  of  the  mortgagors, 
immediately  to  render  the  required  accounts,  without  stipulating  that  they  should  be 
paid  for  the  expense  of  making  them,  and  should  have  some  reasonable  assurance  that 
the  mortgage  would  be  redeemed.  His  Honour  could  not  sav,  that  the  mere  refusal 
by  the  mortgagees  so  made  was  such  improper  conduct  as  that  the  Court  could  visit 
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them  with  the  costs.  But  though  there  appeared  to  he  no  gro\in(l  for  ehargiiij:  the 
mortgagees  with  the  cost.s  of  the  suit,  His  Honour  was  not  altogetlier  satisfied  with 
the  coiiduet  of  the  mortgagees.  It  was  true  that  the  account  could  not  easily  be 
taken  ;  hut  it  was  not  reasoiialile  on  the  part  of  the  mortgagees  so  entirely  to  thwart 
the  Plaiutift's  in  regard  to  their  right  of  redemption,  as  to  compel  them"  to  file  the 
bill.  The  mortgagees  had  alleged,  that  upon  their  estimate  of  the  account,  .£i'3,000 
or  more  was  due  to  them,  and  that  there  could  be  no  redemption  except  at  that  sum, 
and  the\^  u.sed,  in  the  correspondence,  expressions  which  [733]  His  Honour  thought 
unjustiiiably  strong,  in  order  to  repress  any  disposition  on  the  ])ait  of  the  mortgagors 
to  exercise  their  right  of  redemption.  Although,  therefore,  the  mortgagees  were  not 
to  be  charged  with  the  costs  of  the  suit.  His  Hoiioiu-  declined  to  allow  any  costs  up 
to  and  including  the  hearing  and  decree. 

Against  this  decision,  the  mortgagees  appealed. 

Mr.  A\'igram  and  Mr.  Hardy,  for  the  Appellants. 

Mr.  Maiins  and  Mr.  Kinglake,  for  the  Plaintitls.  The  case  of  a  mortgaijee  in 
possession  differs  from  that  of  a  mortgagee  not  in  possession  as  to  the  duty  of 
Tendering  accounts.  If  a  mortgagee  in  posses.sion  will  not  furnish  accounts,  but 
takes  upon  himself  to  say  that  a  certain  amount  is  due,  and  it  appears  on  the  account 
being  taken  that  so  much  is  not  due,  it  is  clear  that  he  has  wrongfullj'  necessitated 
the  suit. 

They  referred  to  Binninqtan  v.  Hanvood  (T.  &  K.  477.  See  Haniwr  v.  Priedley, 
16  Beav.  569). 

The  Lord  Justice  Knight  Bruce.  This  is,  so  far  as  I  am  aware,  a  case  of  the 
first  impression.  The  general  rule  is,  that  a  mortgagee  is  so  entitled  to  his  costs  as 
that  he  cannot  be  deprived  of  them,  unless  his  conduct  has  been  vexatious.  It  appears 
in  the  present  instance,  now  that  the  account  has  been  taken,  that  a  consideralile  sum 
is  due  to  the  mortgagees,  though  probably  or  certaiidy  less  than  they  claimed.  I 
cannot  however  .say,  that  their  claim  was  vexatious.  I  think  that  the  circumstances 
of  the  case  do  not  make  it  an  exception  to  the  general  rule. 

[734]  The  Lord  Ju.stice  Turner.  A  mortgagor  having  lost  his  legal  title  to 
redeem,  and  coming  into  equity,  can  only  be  admitted  to  redeem  on  payment  of  the 
costs,  unless  the  mortgagee  has  so  conducted  himself  as  to  have  lost  his  right  to  claim 
them.  What  are  the  circumstances  of  this  case  ?  The  mortgagees  offered  to  i-ender 
an  account.  But  the  subject  of  the  security  was  a  working  colliery,  and  the  accounts 
which  the  mortgagors  required  were  not  the  ordinary  accounts  of  the  collierv.  A 
•distinct  account  would  have  been  necessary  to  satisfy  the  requisition  of  the  mortgagors. 
The  mortgagees  could  not,  I  think,  be  called  on  to  render  such  an  account  at  their 
own  expense.  If  they  had  refused  to  exhibit  their  books,  there  might  have  been 
something  to  be  said.  I  think  that  there  was  nothing  to  justify  the  mortgagors  in 
filing  a  bill,  seeking  to  charge  the  mortgagees  with  an  occupation  rent,  and  to  disallow 
them  the  expenses  of  working  the  mine.  The  deviation  from  the  rules  of  the  Court 
made  by  this  decree  might,  I  think,  produce  great  confusion  in  subsequent  cases. 
As  the  Appellants  are  mortgagees,  they  must  have  their  costs  of  the  appeal. 

[735]     Toft  v.  Stevenson.     Before  the  Lords  Justices.     Jxdy  27,  1854. 

[S.  C.  7  Hare,  1  ;  1  De  G.  M.  &  G.  28 ;  21  L.  J.  Ch.  129 ;  15  Jur.  1187.] 

A  contract  for  the  .sale  of  an  estate  made  in  March  1811,  stipulated  that  the  purchase- 
money  should  be  paid  on  the  13th  of  May  following.  The  purchase-money  wms 
not  paid,  but  the  purchaser  entered  into  possession,  and  he  and  persons  claiming 
under  him  continued  in  such  possession.  In  1834  their  agent  signed  a  written 
acknowledgment  of  the  vendor's  title  sufficient  to  take  his  lien  for  the  principal 
of  the  purchase-money  out  of  the  Statute  of  Limitations,  3  *  4  Will.  4,  c.  27,  .s.  40. 
In  1849  the  assignees  of  the  vendor  filed  a  bill  seeking  to  enforce  the  vendoi-'s  lien 
on  the  estate  for" the  purchase-money.  Held,  that  the  42d  section  of  the  statute 
did  not  apply  to  the  arrears  of  interest,  but  that  the  whole  was  recoverable  from 
the  13th  of  May  1811. 

This  case,  which  is  reported  ante,  vol.  1,  page  28,  came  on  to  be  finally  disposed 
of  ;  the  inquiry  directed  on  the  hearing  of  the  appeal  having  been  taken,  and  a  report 
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haviii'^  been  made  as  against  those  Defendants  who  had  not  admitted  the  agency  of 
Mr.  dirtwright,  that  Mr.  Cartwright  wrote  the  letter  of  the  13th  of  March  1834  as 
acent,  and  by  the  authority  of  Read  and  Stevenson. 
"  Mr.  Lee,  Mr.  Glasse  and  Mr.  Fook.s,  for  the  Plaintiffs. 

Thev  insisted  that  a  decree  ought  now  to  be  made  in  accordance  with  the  prayer 
of  the  bill,  and  that  interest  should  be  paid  on  the  purchase-money  from  the  date  of 
the  agreement. 

Mr.  Teed  and  Mr.  Rogers,  for  the  trustees. 

Although  the  Court  has  held,  that  the  Statute  of  Limitations  has  not  run,  as 
regards  the  principal  of  the  purchase-money,  interest  cannot  be  recovered  for  more 
than  six  years  ;  3  &  4  Will.  4,  c.  27,  s.  42 ;  Hodges  v.  Croi/don  Canal  Company  (3  Beav. 
86).  Here  the  purchase-money  became  due  on  the  30th  of  May  1811,  the  day  fixed 
by  the  contract  of  sale  for  the  payment.  But  for  the  acknowledgment  in  1834,  on 
which  the  Court  has  proceeded,  the  principal  debt  would  have  been  barred.  [736] 
The  interest  became  due  de  die  in  diem,  and  consequently  no  more  than  six  years  can 
be  recovered.  [The  Lord  Justice  Knight  Bruce.  Is  this  suit  in  the  nature  of 
one  for  specific  performance,  so  far  as  the  agreement  has  not  been  performed  1]  That 
is  not  the  frame  of  the  bill.  The  Plaintiffs  only  seek  to  establish  a  lien,  as  was  the 
case  in  Hodi/es  v.  Croydon  Canal  Company. 

Hunter  v.  Nockvlds  (1  Mac.  &  Gor.  640),  and  Cox  v.  Dolman  (2  De  G.  M.  &  G.  592), 
were  al.so  cited.  .     . 

With  reference  to  the  latter  case,  Mr.  Teed,  who  was  one  of  the  counsel  in  it, 
stated,  that  the  circumstance  of  there  having  been  there  a  subsisting  term,  on  which 
the  trustees  might  have  recovered,  was  insisted  upon  both  by  himself  and  his  junior, 
Mr.  J.  V.  Prior. 

Mr.  Faber,  Mr.  Metcalfe  and  Mr.  Hughes  appeared  for  the  other  parties. 

The  Lord  Justice  Kmght  Bruce.  My  learned  brother  doubts  whether  there 
were  not  sufficient  materials  at  the  original  hearing,  independently  of  the  additional 
evidence  now  obtained,  to  entitle  the  Plaintiffs  to  a  decree  against  all  the  Defendants. 
Upon  that  I  need  .say  no  more  than  this,  that,  if  it  was  an  error  to  direct  an  inquiry, 
it  was  an  error  on  the  right  side.  The  inquiry,  however,  is  now  answered  ;  and,  it 
being  clear  that  the  case  is  taken  out  of  the  40th  section  of  the  Act,  I  am  also  of 
opinion  that  it  is  not  within  the  42d  .section,  and  that  there  is  no  limitation  with 
respect  to  interest. 

[737]  The  Lord  Justice  Turner.  By  the  40th  section  it  is  enacted,  "That 
after  the  said  31st  day  of  December  1833,  no  action  or  suit  or  other  proceeding  shall 
be  brought,  to  recover  any  sum  of  money  secured  by  any  mortgage,  judgment  or 
lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in 
equity,  or  any  legacy,  but  within  twenty  years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person  capable  of  giving  a  discharge  for  or 
release  of  the  same,  unless  in  the  meantime  some  part  of  the  principal  money,  or 
some  interest  thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing  signed  by  the  person  by  whom  the  same 
shall  be  payable,  or  his  agent,  to  the  person  entitled  thereto,  or  his  agent ;  and  in 
such  case  no  such  action  or  suit  or  proceeding  shall  be  brought  but  within  twenty 
years  after  such  payment  or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments  if  more  than  one,  was  given." 

Now  when  did  the  present  right  accrue  to  the  Plaintiffs  ?  That  must  depend 
upon  the  time  when  the  title  was  shewn  upon  the  original  contract.  For  the  money 
did  not  become  payable  on  the  30th  of  May  1811.  The  right  would  accrue  upon  the 
title  being  perfected  by  evidence. 

With  regard  to  the  argument  founded  upon  the  form  of  the  bill  in  this  suit,  the 
.suit  seeks  a  right  consequent  and  dependent  upon  the  specific  performance  of  the 
original  agreement.  The  Plaintiffs  ask  for  the  unpaid  purchase-money,  which 
implies  that  the  purchase-money  is  to  be  paid,  and  it  could  not  be  paid  unless  the 
contract  were  completed.  I  think  that  the  Court  was  too  merciful  in  directing  an 
inquiry  whether  there  had  been  any  acknowledgment.  The  right  to  the  principal 
did  not  [738]  accrue  till  the  time  arrived  for  completion,  and  the  right  to  receive 
interest  accrued  at  the  same  time.  The  words  of  the  Act  are  (sect.  42), — "That 
after  the  said  31st  day  of  December  1833,  no  arrears  of  rent,  or  of  interest  in  respect 
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of  an}'  sum  of  money  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect 
of  any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or  interest,  shall  lie 
recovered  by  any  distress,  action  or  suit,  but  within  six  years  next  after  the  same 
respectively  shall  have  become  due,  or  next  after  an  acknowledgment  of  the  san\e  in 
writing  shall  have  been  given  to  the  person  entitled  thereto,  or  his  agent,  signetl  by 
the  person  by  whom  the  same  was  payable,  or  his  agent :  provided,  nevertheless,  that 
where  any  prior  mortgagee  oi-  other  incumbrancer  shall  have  been  in  possession  of 
any  land  or  in  the  receipt  of  the  profits  thereof  within  one  year  next  lieforo  an  action 
or  suit  shall  be  brought  by  any  person  entitled  to  a  subsequent  mortgage  or  other 
incumbrance  on  the  same  land,  the  person  entitled  to  such  subsequent  mortgage  or 
incumbrance  may  recover  in  such  action  or  suit  the  arrears  of  interest  which  shall 
have  Income  due  during  the  whole  time  that  such  prior  mortgagee  or  incumbrancer 
was  in  such  possession  or  receipt  as  aforesaid,  although  such  time  may  have  exceeded 
the  said  term  of  six  j-ears." 

Now  in  this  case  the  interest  could  not  be  due  until  the  principal  money  became 
payable.  If  no  title  was  made,  there  was  no  right  to  principal  or  interest.  It  seems 
to  me  that  the  time  has  not  yet  arrived  at  which  the  money  is  due. 

Huilijes  V.  Croydon  Canal  Coiitpani/  (3  Beav.  86)  is  distinguishable,  because  there 
the  interest  was  presently  payable  [739]  and  there  was  nothing  to  stop  it.  In  this 
case  it  was  not  payable  till  it  was  seen  whether  the  contract  could  be  completed,  and 
the  Plaintifls  could  have  no  lien  except  upon  the  terms  of  completing  the  original 
contract.  It  is  upon  completion  that  interest  becomes  due,  although  to  be  calculated 
from  the  inception  of  the  contract. 

[739]     Child  v.  Douglas.     Before  the  Lords  Justices.     August  1,  1854. 

[S.  C.  Kay,  560  ;  2  Jur.  (N.  S.)  950 ;  2  W.  R.  701.  Considered,  Keates  v.  Lyon,  1869, 
L.  E.  -i  Ch.  218;  see  Boives  v.  Laic,  1870,  L.  R.  9  Eq.  641  ;  Renalsv.  Coidisliaw, 
1878,  9  Ch.  D.  128;  Russell  v.  JFatts,  1885,  10  App.  Cas.  603;  Rogers  v.  Hosegood 
[1900],  2  Ch.  398,  407.] 

Acquiescence  in  the  violation  of  a  covenant  to  a  certain  extent  held  a  sufficient 
objection  to  an  interlocutor}'  application  for  an  injunction  against  a  greater  viola- 
tion of  it. 

Where  on  a  motion  for  an  injunction  to  restrain  an  alleged  breach  of  covenant  the 
question  in  dispute  appeared  doubtful :  Held,  that  the  burden  of  proof  was  on 
the  Plaintiff  to  shew  that  the  balance  of  convenience  was  in  favour  of  granting 
the  injunction. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Wood  granting  an  injunction 
to  restrain  the  Appellant  from  building  a  wall  in  contravention  (as  it  was  alleged)  of 
a  covenant.  The  case  is  reported  below  in  Mr.  Kay's  Reports  (page  560),  where  the 
facts  are  fully  stated. 

The  covenant  in  question  was  that  the  covenantor,  his  executors,  administrators  or 
assigns,  would  not  erect  any  building  within  a  certain  distance  from  the  street.  The 
distance  was  left  in  blank  in  the  deed,  but  was  stated  in  a  previous  agreement 
between  the  parties.  The  Defendant  had  in  1847  built  a  wall  five  feet  high  at  right 
angles  to  the  street  in  question  and  coming  close  up  to  it.  He  had  quite  recently 
commenced  heightening  the  wall  with  the  intention  of  raising  it  to  the  height  of 
fifteen  feet,  whereupon  the  Plaintiff  (who  in  1853  purchased  adjoining  property,  in 
respect  of  which  he  claimed  a  right  to  enforce  the  covenant)  filed  the  bill  in  the 
present  suit  for  an  injunction,  and  obtained,  on  motion,  the  order  from  which  this 
appeal  was  brought. 

On  the  appeal  coming  on,  their  Lord.ships  inquired  whether  the  parties  would 
agree  to  treat  the  cause  as  if  [740]  it  had  come  on  for  hearing,  having  time  if  requisite 
to  add  to  the  evidence  ;  but  no  agreement  to  that  effect  having  been  come  to,  the  case 
was  heard  on  the  interlocutory  application  only. 

Mr.  Daniel  and  Mr.  Amphlett  were  for  the  Appellant. 

Mr.  Rolt  and  Mr.  Mackeson  for  the  Respondent. 

C.  xxiiL— 34 
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The  Lukd  Justice  Knight  Bruce.  This  is  not  a  case  of  nuisance  or  of  appre- 
hended or  intended  nuisance,  and  therefore  all  considerations  peculiarly  belonging  to 
such  a  case  are  irrelevant  to  the  present.  The  dispute  is,  as  to  a  supposed  violation 
of  a  contract,  alleged  on  one  side  and  denied  on  the  other;  and  the  points  for 
decision  at  the  hearing  of  the  cause  will  be  -.—first,  whether,  by  the  covenant  men- 
tioned in  the  bill  or  by  any  other  contract,  the  Defendant  has  bound  himself  not  to 
build  upon  a  piece  of  ground,  six  feet  wide,  intervening  between  the  front  of  his 
house  and  the  causeway ;  secondly,  whether  (if  he  has),  a  boundary  or  fence  wall, 
five  feet  or  fifteen  feet  high  (as  the  case  may  be),  is  a  breach  of  the  covenant  or  con- 
tract (if  any);  thirdly,  whether,  if  there  is  such  a  covenant  or  contract  which  is 
binding  on  the  Defendant,  the  Plaintitt'  is  a  person  who  is  entitled  to  sue  upon  it  or 
to  enforce  it ;  fourthly,  whether,  if  the  Plaintiff  is  otherwise  right,  the  circumstance 
that,  for  several  years  before  the  filing  of  the  bill,  the  wall,  the  heightening  of  which 
is  complained  of,  existed  to  the  height  of  five  feet,  does  or  does  not  con.stitute  such  a 
case  of  acquiescence,  on  the  part  of  the  Plaintiff,  as  to  preclude  any  interference  of 
the  Court,  at  least  of  an  interlocutory  application  such  as  the  present  is. 

As  to  three  of  these  four  points,  the  present  impression  [741]  upon  my  mind,  on 
the  materials  before  the  Court,  is  unfavourable  to  the  Plaintiff's  case.  Still,  if  the 
act  intended  to  be  done  by  the  Defendant  were  one  which,  if  completed,  would  sub- 
stantially or  seriously  prejudice  the  Plaintiff'  or  his  house,  I  should  probably  have 
been  disposed,  even  with  the  view  which  I  take  of  three  of  the  points,  to  interfere 
by  injunction  until  the  question  in  dispute  could  be  decided  at  the  hearing. 

But,  considering  that  what  is  intended  by  the  Defendant  is  not  substantially  mis- 
chievous, not  seriously  prejudicial  to  the  Plaintiff,  and  having  the  impression,  which 
I  now  have,  that  he  will  probably  not  ultimately  succeed,  I  apprehend  that  it  is 
better  not  to  interfere  on  the  present  occasion  by  injunction,  but  to  direct  the 
motion  to  stand  over  till  the  hearing,  the  Defendant  undertaking  not  in  the  mean- 
time to  carry  the  wall  higher  than  fifteen  feet  six  inches,  and  to  abide  by  any  order 
which  the  Court  may  make  as  to  removing  what  he  has  or  shall  have  built.  It 
must  be  understood,  that  this  is  dealt  with  as  an  interlocutory  application  only,  and 
that  the  Court  will  consider  itself  at  liberty  to  decide  every  point,  at  the  hearing,  as 
it  may  then  think  just. 

The  Lord  Justice  Turner.  This  case  raises  questions  of  importance,  which 
will  have  to  be  decided  at  the  hearing.  The  Plaintiff'  has  elected  that  the  cause  shall 
not  now  be  heard,  and  the  question  therefore  now  to  be  decided  is  chiefly  one  of 
comparative  inconvenience.  On  the  Plaintift"'s  side  there  is  the  obstruction  to  the 
view  from  his  house,  while  on  the  part  of  the  Defendant  there  is  the  inconvenience 
of  being  overlooked.  It  is  diflicult  to  decide,  on  which  side  the  balance  of  these  in- 
conveniences turns.  But  the  Plaintiff'  is  the  person  applying  for  an  injunction,  and 
it  is  on  him  that  the  burden  lies  of  shewing  that  his  incon-[742]-venience  exceeds 
that  of  the  Defendant.  He  must  make  out  a  case  of  comparative  inconvenience, 
entitling  him  to  the  interposition  of  the  Court.  In  my  opinion  he  has  failed  to  do 
so,  and  that  ground  alone  seems  to  me  to  be  suflicient  to  dispose  of  the  present 
application.  But  in  addition  to  that  ground,  there  is  the  fact  that  the  wall  has 
existed  to  the  height  of  five  feet  ever  since  1847,  six  years  before  the  Plaintiff 
became  the  purchaser  of  the  land  in  respect  of  which  he  claims  the  right  under  the 
covenant.  The  persons,  therefore,  through  whom  the  Plaintiff'  claims,  allowed  the 
alleged  breach  of  covenant  to  exist  without  seeking  relief,  either  here,  or  in  damages, 
for  six  years,  before  the  Plaintiff's  title  accrued.  I  think  this  is  of  great  importance, 
more  particularly  having  regard  to  the  facts  of  this  case,  one  of  which  is,  that  the 
limitation  of  the  distance  within  which  buildings  were  to  be  erected  was  left  in  Vilank 
in  the  deed. 

The  lapse  of  six  or  eight  years  without  any  attempt  to  interfere  tends  strongly, 
I  think,  to  shew  that  the  blank  may  have  been  the  result  of  an  arrangement  leaving 
the  limit  undefined.  Whether,  therefore,  on  the  ground  of  convenience  or  of 
acquiescence,  I  think  that  a  case  is  not  made  for  the  interference  of  the  Court  on  an 
interlocutory  application.  It  is  said,  that  a  wall  of  five  feet  is  not  so  great  an  incon- 
venience as  one  of  fifteen,  and  that  acquiescence  in  one  is  not  acquiescence  in  the 
other.  But  an  action  might  have  been  brought,  and  when  there  has  been  that 
sort  of  acquiescence,  the  Court  ought  not,  I  think,  to  grant  an  interlocutory  in- 
junction. 


V 
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£743]  111  the  Matter  of  The  Dover  and  Deal  Railway,  Cinque  Ports,  Thanet 
AND  Coast  Junction  Company,  and  In  the  Matter  of  The  Joint  Stock 
Companies  Winding-up  Acts,  1848  and  1849.  Cases  of  CLitTON  and 
Others.     Before  the  Lords  Justices.     Nov.  9,  1854. 

Where  one  contributory  having  agree<l  to  pay  all  debts  proved  before  the  Master  and 
the  costs  of  winding  up  a  company,  obtaine<l  an  order  to  stay  all  proceedings 
under  the  winding-up  order,  without  serving  with  notice  of  his  application  claimants 
who  had  tendered  before  the  Master  proofs  of  alleged  debts  which  had  stood  over 
for  further  investigation  :  Held,  that  the  claimants  were  entitled  to  have  this 
obstruction  to  their  proceedings  removed,  and  to  have  the  Master's  judgment  on 
their  claims. 

The  official  manager  not  having  informed  the  Court  of  these  claims  when  the  order 
staying  proceedings  was  made,  was  not  allowed  his  costs  of  the  subsequent 
application. 

This  was  an  original  application  of  alleged  creditors,  who  had  made  claims  under 
the  order  for  winding  up  the  above  company.  The  application  was  made  on  the 
ground  of  the  applicants  being  prejudiced  (as  they  alleged)  by  an  order  of  the  Lords 
Justices  staying  all  proceedings  under  the  winding-up  order.  The  circumstances 
attending  the  formation  and  winding  up  of  the  company  are  stated  in  Moioatt  and 
Elliott's  case  (3  De  G.  M.  &  G.  254),  and  Lord  Londeshorouf/h's  case  (4  De  G.  M.  & 
■G.  411). 

After  the  latter  of  these  decisions,  and  on  the  8th  of  May  1854,  their  Lordships 
•made  an  order  on  the  application  of  Lord  Londesborough,  staying  all  proceedings 
under  the  winding-up  order,  on  his  undertaking  to  pay  all  the  debts  proved,  and  all 
ithe  costs.  The  present  applicants  had  not  proved  debts  before  the  Master,  but  had 
■carried  in  claims,  which  the  Master  had  directed  to  stand  over  for  further  evidence. 
With  regard  to  two  [744]  of  the  applicants  (Mr.  Hook  and  Mr.  Thompson),  the 
Master  had,  in  1850,  made  an  order  that  they  should  deliver  up  certain  papers,  held 
by  them  as  solicitors,  on  which  they  claimed  a  lien  for  their  bills  of  costs,  the  official 
manager  being  directed  by  the  Master  to  set  apart  sufficient  money  out  of  the  first 
funds  that  should  come  to  his  hands  to  pay  the  bills,  with  liberty  to  apply  for  taxa- 
tion. Xo  funds,  however,  had  been  got  in.  An  order  for  taxation  had  been  obtained 
by  Mr.  Hook  and  Mr.  Thompson,  and  the  taxation  was  in  progress. 

The  present  application  was,  that  the  applicants  might  be  permitted  to  prosecute 
their  claims  before  the  Master. 

Mr.  Follett  and  Mr.  Goodeve,  in  sufiport  of  the  motion.  The  58th  section  of  the 
AVinding-up  Act  entitles  the  applicants  to  the  Master's  judgment,  whether  they  had 
any  debt  against  the  company  ;  and  the  order  staying  the  proceedings  ought  not  to 
have  been  made  behind  their  backs. 

Mr.  Bacon  and  Mr.  Hislop  Clarke,  for  Lord  Londesborough.  The  applicants  are 
not  prejudiced.  Having  carried  in  such  proof  as  they  could  make  before  the  Master, 
they  are  at  liberty  to  proceed  at  law  ;  Fre^cott  v.  Hadow  (5  Exch.  7i.'6).  The  58th 
section  expressly  declares  that  the  Act  shall  not  increase  or  diminish  the  rights  of 
creditors.  The  object  of  the  Winding-up  Acts  is  not  to  assist  creditors,  but  to 
facilitate  contribution,  and,  as  in  this  case,  there  is  now  to  be  no  contribution,  the 
object  of  the  order  has  ceased  to  exist,  and  the  proceedings  under  it  were  properly 
stayed. 

Mr.  Selwyn,  for  the  official  manager,  asked  for  his  costs. 

[745]  The  Lord  Justice  Knight  Bruce.  These  claimants  have  not  completed 
their  proof  before  the  Master.  Their  claims  are  still  pending,  and  they  ought  to  be 
at  liberty  to  proceed  as  if  no  order  to  stay  proceedings  had  been  made.  When  we 
made  the  order  of  May  last,  we  were  not  informed,  as  we  ought  to  have  been,  that 
these  claims  were  still  in  existence. 

The  Lord  Justice  Turner.  The  order  for  staying  proceedings  was  made  in  the 
absence  of  these  parties,  and  the  Court  was  not  informed  of  the  pendency  of  their 
■claims.  The  only  question,  therefore,  is,  whether  there  is  anything  in  the  Act  of 
Parliament  which  precludes  them  from  relief?     I  do  not  think  that  there  is.     The 
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73d  section  says,  "  that  crwlitors  shall  exhibit  such  proof  as  they  may  be  able,"  and 
thev  are  clearlv  entitled,  after  such  proof,  to  the  Master's  decision  upon  the  question 
of  debt  or  no  debt.  (See  Terrell  v.  Hiitton,  4  House  of  L.  Ca.  1091.)  There  has  been 
no  doubt  very  great  delay,  but  the  protracted  litigation  in  this  matter  may  account 
for,  and  is  some  excuse  for  it.  The  present  claimants,  Mr.  Clifton  and  the  two 
others,  must  have  liberty  to  proceed  before  the  Master.  As  to  the  solicitors,  they 
must  iiave  lilierty  to  proceed  with  the  taxation  ;  and  the  motion  must  stand  over 
until  the  taxation  is  completed.  .,,  ,       ,       ,,     ^,..  ,,1 

Thk  Lokd  Justice  Knioht  Bkuce.  The  order  will  be,  that  Mr.  Llifton,  and  the 
two  otlier  claimants,  shall  be  at  liberty  to  proceed  before  the  Master  upon  their 
respective  claims,  as  if  no  order  for  staying  proceedings  had  been  made.  The  taxa- 
tion of  the  bills  of  the  solicitors  will  also  proceed  as  if  no  such  order  had  been  made. 
Any  defence  upon  the  ground  of  delay,  or  otherwise,  will  be  open  to  Lord  Londes- 
borough,  and  the  official  manager-.  The  order  will  be  [746]  without  prejudice  to  any 
other  question,  and  the  costs  of  all  parties  will  be  reserved.  "We  do  not  give  the 
official  manager  his  costs,  as  he  did  not  inform  the  Court,  when  the  order  of  May  last 
was  made,  that  the  claims  were  still  pending. 

[746]  In  the  Matter  of  The  Univerwal  Salvage  Company  and  of  The  Joint 
Stock  Companies  Winding-up  Acts,  1848  and  1849.  Murray's  Executors- 
Case.     Before  the  Lords  Justices.     Aw.  9,  1854. 

The  7  &  8  Vict.  c.  110,  s.  29,  requiring  that  a  contract  or  dealing  between  a  company 
and  any  director  shall  be  submitted  for  confirmation  "  to  the  next  general  or  special 
meeting  of  the  shareholders,  to  be  summoned  for  that  purpose:"  Held  to  mean  that 
the  contract  or  dealing  shall  be  submitted  either  to  the  next  general  meeting  of 
the  shareholders,  or  to  a  special  meeting  of  the  shareholders  summoned  for  that 
particular  purpose. 

Where  a  report  was  read  and  adopted  at  a  general  meeting,  and  contained  a  notice 
of  a  resolution  respecting  an  advance  of  money  by  directors  of  the  companj' :  Held, 
that  it  was  a  sufficient  sulimission  to  the  shareholders  of  the  terms  of  the  advance, 
supposing  it  to  be  a  contract  or  dealing  within  the  meaning  of  the  above  section, 
as  to  which  quivre. 

The  case  of  Teversham  v.  Cameron's  Coalhrooh,  ifc.  Railway  Company  (3  De  G.  &  S.  296) 
observed  upon. 

This  was  a  motion,  by  special  leave,  on  behalf  of  the  executors  of  the  Honourable 
Charles  James  Murray,  deceased,  to  discharge,  reverse  or  vary  the  certificate  of 
Master  Eichards,  the  Master  charged  with  the  winding  up  of  the  above  companj', 
dated  the  20th  July  1854,  whereby  he  certified  that  he  had  disallowed  the  claim  of 
the  executors  against  the  company  for  a  sum  of  £300  and  interest  from  the  4th  May 
1847  in  respect  of  money  at  that  time  lent  to  the  company.  The  following  were  the 
facts  of  the  case  as  they  appeared  on  the  proceedings. 

The  company  was  projected  in  1844,  and  obtained  a  [747]  certificate  of  complete 
registration  under  the  Joint  Stock  Companies  Registration  Act,  7  &  8  Vict.  c.  110, 
on  the  9th  January  184G.  The  deed  of  settlement  of  the  company  was  dated  the 
18th  August  1845,  and  under  it  (clauses  121  and  124)  the  directors  had  power  to 
borrow  money  on  bills  or  notes  with  the  consent  of  the  proprietors,  with  a  restriction 
not  to  give  notes,  bonds  or  securities  for  the  pa3'ment  of  money  exceeding  £10,000. 

Mr.  Murray,  the  Appellant's  testator,  was  a  director  of  the  company  on  and 
previously  to  the  1st  August  1845,  and  he  continued  to  be  a  director  down  to  the 
4th  May  1848.  At  a  meeting  of  director.s,  held  on  the  24th  April  1846,  a  resolution 
was  passed,  that  it  was  the  duty  of  the  directors  as  a  preliminary  measure  to  raise 
money  among  themselves  by  advancing  individually  the  sum  of  £300  each  on  loan 
notes  of  the  company,  so  as  to  supply  funds  for  payment  of  pressing  debts.  On  the 
1st  May  1846,  a  resolution  was  passed  that  promissory  notes  of  the  company  should 
be  signed  by  two  directors,  and  countersigned  by  the  secretary,  for  repayment  at 
twelve  months  with  interest  at  five  per  cent,  of  the  advances  made  by  the  directors 
in  pursuance  of  the  resolution  of  the  24th  April.     In  consequence  of  these  resolu- 
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tious  Mr.  Muirav  advanced  £300,  which  was  secured  hy  a  promi.'isorv  note,  dated  the 
1st  May  1846,  payable  twelve  months  afterdate;  and'this  note  was  renewed  on  the 
4th  May  1847  by  the  note  in  respect  of  which  the  present  claim  was  made;  which 
bore  date  the  4th  May  1847,  and  was  made  by  two  of  the  directors  i)f  the  company, 
who  thereby,  on  liehalf  of  the  company,  promised  to  pay  to  Mr.  Murray  or  hi.s  order 
£.300,  with  interest  at  five  per  cent.,  for  value  received  liy  the  company. 

[748]  It  appeared  that  the  first  annual  general  meeting  of  the  comj)any  was  held 
(in  the  -'lOth  July  1846,  and  at  that  meeting  a  report  by  the  secretary  of  the  company 
was  read,  which,  among  other  matters,  mentioned  in  distinct  terms  the  re.solutioii  of 
the  24th  April  1846  above  stated  :  at  this  meeting  auditors  were  appointed,  and  the 
meeting  was  adjourned  to  the  29th  Octol>er  to  receive  the  report  of  the  auditors. 
The  adjourned  meeting  was  held  on  the  29th  October  1846  accordingly  :  the  minutes 
<if  the  proceedings  of  the  former  meeting  were  read  and  adopted,  together  with  the 
secretary's  report,  and  a  report  which  had  in  the  meantime  been  made  by  tlie 
auditors,  dated  the  26th  of  October  1846,  with  the  balance-sheets  of  the  accounts  of 
the  company  prefixed  to  it :  a  vote  of  thanks  was  also  passed  to  the  directors  in  terms 
"  for  their  liberal  and  honourable  conduct  in  their  resolution  of  the  24th  April  last 
to  raise  amongst  themselves — by  advancing  individually  the  sum  of  £300  each  on 
loan  notes  of  the  company — a  fund  to  supply  paj'ment  of  the  then  pressing  debts  of 
the  company."  In  the  balance-sheet  prefixed  to  the  auditors'  report  the  following 
entry  appeared  under  the  head  of  "Liabilities,  18th  July  1846 — promissory  notes — 
liankers,  Jone.s,  Lloyd  &  Co.,  £1500;  directors  for  loans  to  the  company — Hon. 
Charles  James  Murray,  £300  :  Mr.  Christopher  Lund,  £300  ;  Lieutenant-Colonel 
Coffin,  R.A.  £300  ;  Dr"  Mar.shall,  £300 ;  Captain  Price,  R.N.,  £300." 

It  was  admitted  that  the  £300  advanced  by  Mr.  Murray  had  never  Ijeen  repaid, 
and  it  was  not  contended  that  the  money  had  been  otherwise  than  properly  applied. 
The  claim  of  the  executors  was,  however,  resisted  by  the  official  manager  before  the 
Master,  and  the  point  taken  was,  that,  under  the  circumstances  of  the  case  and  having 
regard  to  the  provisions  of  the  29th  section  of  the  Act  [749]  7  &  8  Vict.  c.  110,  the 
debt  was  not  one  which  could  be  proved  against  the  company,  being  a  contract  or 
dealing  by  a  director  with  the  company  and  not  confirmed  as  the  Act  required.  The 
Master  acceded  to  this  view  of  the  case  and  certified  accordingly  :  he  considered  the 
words  of  the  section  in  reference  to  the  confirmation  by  the  shareholders  of  trans- 
actions of  this  nature  to  mean,  "  the  next  general  meeting  to  be  summoned  for  that 
purpose  or  special  meeting  to  be  summoned  for  that  purpose  ; "  and  that,  therefore, 
there  had  not  been  in  the  present  instance  sufficient  notice  given  of  the  meeting  to 
enable  the  shareholders  to  know  of  the  transaction  in  question.  The  executors  now 
appealed  as  above  stated. 

The  29th  section  of  the  Act  7  &  8  Vict.  c.  110,  on  which  the  question  turned, 
provides,  that  if  any  director  "  be  either  directly  or  indirectly  concerned  or  interested 
in  any  contract  proposed  to  be  made  by  or  on  behalf  of  the  company,  whether  for 
land,  materials,  work  to  l:>e  done,  or  for  any  purpose  whatsoever  during  the  time  he 
shall  be  a  director,  he  shall  on  the  subject  of  any  such  contract  in  which  he  may  be  so 
concerned  or  interested  be  precluded  from  voting  or  otherwise  acting  as  a  director  ; 
and  that  if  any  contract  or  dealing  (except  a  policy  of  assurance,  grant  of  amiuity  or 
contract  for  the  purchase  of  an  article,  or  of  service  which  is  respectively  the  subject 
of  the  proper  business  of  the  company,  such  contract  being  made  upon  the  same  or 
the  like  terms  as  any  like  contract  with  other  customers  or  purcha.sers)  shall  be 
entered  into  in  which  any  director  shall  be  interested,  then  the  terms  of  such  contract 
or  dealing  shall  be  submitted  to  the  next  general  or  special  meeting  of  the  share- 
holders to  be  summoned  for  that  purpose  ;  and  that  no  such  contract  shall  have  force 
until  approved  and  confirmed  by  the  majority  of  votes  of  the  shareholders  present  at 
such  meeting." 

[750]  The  11th  article  of  the  25th  section  of  the  same  Act  provides,  that  a 
completely  registered  company  may  "  make  from  time  to  time  at  some  general  meeting 
of  shareholders,  specially  summoned  for  the  purpose,  bye-laws  for  the  regulation  of 
the  shareholder.?,  members,  directors  and  officers  of  the  company." 

Mr.  Bacon  and  Mr.  Baggallay,  for  the  appeal.  The  loan  was  one  which  it  was 
perfectly  competent  for  the  directors  to  make  ;  and,  looking  at  the  proceedings  at  the 
meeting.s,   and  the  adoption   of   the  reports   of   the   secretary   and   auditors,   it   is 
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impossible  to  say,  that  the  shareholders  had  not  due  notice  of  the  transaction,  or  that 
there  had  not  been  a  confirmation  of  it  by  them,  within  the  meaning  of  the  statute, 
which  cannot  be  properly  construed  as  requiring  a  general  meeting  to  be  summoned 
for  the  purpose  of  the  confirmation.  The  case  of  Tereraham  v.  Cameron's  Coalbruok 
Steam  Coal  ami  Sicanmi  and  Lomjher  Ilaihoay  Compani/  (3  De  G.  &  8.  29G),  decided  on 
demurrer  by  the  Lord  Justice  Knight  Bruce,  when  Yice-Chancellor,  was  relied  on 
before  the  Master,  and  apparently  led  him  to  decide  against  the  claim  ;  but  it  does 
not  precisely  appear  from  the  report  under  what  circumstances  the  loan  there  was 
made,  and  at  all  events  there  was  no  confirmation  by  the  shareholders. 

[The  LukI)  Justice  Knight  Bruce.  If  all  that  was  material  of  the  bill  is  stated 
in  the  report,  that  case  may  deserve  further  consideration.] 

Mr.  Selwyn,  for  the  official  manager,  in  support  of  the  Master's  decision. 

It  was  immaterial  whether  the  transaction  here  was  hon{(  fide  ;  it  was  a  contract  or 
dealing  of  the  kind  pro-[751]-hil3ited  by  the  statute,  and  could  only  be  made  valid  by 
the  means  there  pointed  out,  namely,  by  being  submitted  to  the  shareholders  for 
their  approbation,  and  being  sanctioned  by  them  at  a  meeting,  whether  general  or 
special,  summoned  for  that  purpose.  The  decision  of  Teversham  v.  Cameron's  Coalhroul; 
itr.,  Uaihvay  Compani/  has  never  been  impeached,  but  on  the  contrary  was  followed  by 
the  late  Vice-Chancellor,  Sir  J.  Wigram,  in  a  case  not  reported.  The  Master  has  put  a 
right  construction  on  the  words  of  the  Act.  The  requisite  notice  of  the  transaction 
was  not  given  previously'  to  the  general  meeting  in  July,  and  whatever  was  done  at 
the  adjourned  meeting  in  October  must  be  taken  in  reference  to  the  original  meeting. 
The  eleventh  clause  of  the  twenty-fifth  section  of  the  Act  shews  what  is  meant  by 
the  words  used  in  the  twenty-ninth  section  ;  and  that  a  notice  may  and  ought  to  be 
given  of  a  particular  subject  in  reference  to  a  general  meeting.  The  Act  also 
requires  that  the  terms  of  the  contract  should  be  submitted ;  and  there  is  nothing  to 
shew  that  this  was  done  in  the  present  case.  Therefore,  neither  as  regards  the 
notice,  nor  as  regards  the  submission  of  the  terms  of  the  contract,  have  the  provisions 
of  the  statute  been  complied  with  ;  and  the  consequence  is  that  the  claim  must  be 
disallowed. 

The  Lord  Justice  Turner.  "We  need  not  trouble  you,  Mr.  Bacon,  for  a  reply. 
The  Master  has  acted  very  properly  in  asking  for  the  decision  of  the  Court,  especially 
after  the  judgment  pronounced  in  Terersham's  case.  Whether  the  decision  in  that 
case  is  one  to  be  adhered  to  under  all  circum.stances  I  need  not  determine  now,  but  I 
should  require  much  consideration,  before  I  said  anything  to  impeach  that  case  ;  I 
should  hesitate  long  before  I  gave  any  opinion  at  variance  with  it.  This  case, 
however,  is  not  governed  by  it,  because  there  no  question  of  confirmation  [752] 
arose  in  that  case,  and  the  Act  of  Parliament  provides  that  a  contract  such  as  that 
now  in  question  may  be  confirmed  ;  it  is  to  be  sulmiitted  to  the  shareholders  at  a 
meeting,  described  as  the  next  general  or  special  meeting  of  the  shareholders  to  be 
summoned  for  that  purpose.  It  is  said  in  the  first  place,  that  the  transaction  here 
was  not  submitted  to  the  next  general  meeting  of  the  company  within  the  meaning 
of  the  Act,  because  the  words  of  the  Act  import  that  there  must  be  a  summons 
applying  to  a  general  meeting  stating  the  special  matter,  and  reference  is  made  to 
the  eleventh  article  of  the  twenty-fifth  section,  which  speaks  of  a  general  meeting 
specially  summoned.  That,  however,  difiers  from  the  language  of  the  twenty-ninth 
section  :  the  words  "  for  that  purpose  "  are  omitted  ;  and,  on  looking  at  the  twenty- 
ninth  section,  it  is  clear  that  the  word  "  next "  does  not  apply  to  the  words  "  special 
meeting,"  and  that  the  words  "next  general  meeting,"  are  not  connected  directly 
with  the  words  "  special  meeting,"  or  Avith  the  following  words,  "  for  that  purpose." 
I  think  the  true  construction  is,  that  these  arrangements  are  to  be  submitted  to  the 
next  general  meeting  or  to  a  special  meeting,  summoned  for  that  purpose. 

Then  it  is  said,  that  there  was  no  sufficient  submission  of  the  terms  of  the 
contract.  I  do  not,  however,  agree  in  this,  for  there  was  a  report  containing  a  notice 
of  the  resolution  for  these  directors  advancing  the  money  :  this  report  was  read  at 
the  general  meeting,  that  meeting  was  adjourned  to  October,  and  in  the  meantime 
the  report  of  the  auditors  stated  the  advances.  This  report  was  adopted  and 
confirmed  at  the  adjourned  meeting ;  and  whether  it  contained  a  specific  reference  to 
the  promissory  notes  or  not,  I  think  that,  taking  it  in  connection  with  the  representa- 
tion to  the  general  meeting,  it  amounted  to  a  representation  of  a  loan  to  the  company 
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on  the  security  of  promissory  [753]  notes.  On  that  intimation  it  was  competent  for 
any  shareholder  to  have  raised  the  question,  and  taken  the  opinion  of  the  meeting 
whether  the  transaction  should  be  confirmed  or  not.  It  appears,  however,  that  the 
report  was  adopted,  and  a  resolution  of  thanks  passed  to  the  directors  in  especial 
reference  to  the  transaction.  I  think  therefore  that  there  was  a  sufKcient  communica- 
tion to  the  shareholders  of  the  terms  of  the  contract,  and  that  the  present  claim,  lioth 
for  principal  and  interest,  must  consequently  he  allowed.  I  do  not  intend  to  give 
any  opinion  with  respect  to  the  decision  in  Tfivrsham's  cafe. 

The  Lord  Justice  Knight  Brice.  I  likewise  accede  to  the  propriety  of  the 
course  taken  by  the  Master  in  this  case,  though  I  do  not  consider  it  to  be  governed 
by  Tevejvkam's  case.  On  the  point  whether  that  was  rightly  decided,  it  is  uiniecessary 
for  me  to  say  anything,  and  I  give  no  opinion.  It  seems  a  just  inference  from  the 
materials  before  the  Court,  that  if  this  money  had  been  lent  by  a  stranger,  at  interest 
or  not,  he  would  have  been  entitled  to  recover,  and  also  that  the  money  was  api)lied 
to  the  legitimate  purposes  of  the  company.  I  therefore  think,  that  the  principal  sum 
ought  to  be  allowed  ;  and  as  to  the  interest,  though  I  have  more  doubt,  yet  as  my 
learned  brother  is  clear  also  on  that,  and  a.s  the  inclination  of  my  own  opinion  is  the 
same  way,  I  shall  concur  in  the  whole  of  the  conclusion  at  which  he  has  arrived. 

[754]     Lainson  v.  Lainson.     Before  the  Lords  Justices.     A'or.  10,  1854. 

[S.  C.  3  Eq.  R.  43;  18  Beav.  1  ;  24  L.  J.  Ch.  46  ;  1  Jur.  (X.  S.),  49  ;  3  W.  R.  31. 
See  Craven  v.  Brail//,  1867,  L.  R.  4  Eq.  213;  Jull  v.  Jacohf,  1876,  3  Ch.  D.  710;  In 
re  iMwe's  Trusts,  1876,  4  Ch.  D.  212.  Approved,  Ajudhia  Buksh  v.  Musmmut 
Ruhmin  Knar,  1883,  L.  R.  11  Ind.  App.  1.  See /h  re  Steplienson,  1885,  54  L.  J. 
Ch.  930;  In  re  Townsemfs  Estate,  1886,  34  Ch.  D.  357.] 

The  words  "  from  and  immediately  after  his  decease  "  following  a  limitation  for  life, 
in  general  point  out  the  order  of  limitation  merely.  Where  therefore  a  testator 
revoked  a  limitation  for  life,  which  was  followed  by  those  words  introducing 
subsequent  limitations  :  Held  that  the  remainders  wefre  accelerated. 

This  was  an  appeal  from  a  decree  of  the  Master  of  the  Rolls  on  the  construction 
of  a  will.     The  case  is  reported  in  the  18th  Volume  of  Mr.  Beavan's  Reports  (page  1). 

The  testator  John  Lainson  devised  his  freehold  estates  to  three  trustees,  upon 
trust  to  pay  certain  annuities  to  his  wife  for  life,  and  to  his  son  John,  until  he  should 
attain  the  age  of  thirty  years ;  and,  from  and  after  such  time  as  his  son  should  have 
attained  his  age  of  thirty  years,  or  should  have  died  under  that  age,  upon  further 
trust  to  pay  the  rents  to  his  son  John  Lainson,  for  and  during  the  term  of  his  natural 
life,  in  case  he  should  attain  the  said  age  of  thirty  years ;  and,  from  and  immediately 
after  his  decease,  whether  he  should  or  should  not  live  to  attain  the  age  of  thirty 
years,  to  stand  seised  of  and  interested  in  all  the  testator's  said  freehold  estates  in 
trust  for  the  first  and  every  other  son  of  his  said  son  John  Lainson  successively  in 
tail,  with  divers  remainders  over;  and  with  an  ultimate  remainder  to  the  testator's 
own  right  heirs.  The  residuary  personal  estate  was  bequeathed  on  trust  to  invest  in 
freehold  or  leasehold  property,  which  was  to  be  held  upon  the  same  trusts  as  the 
freeholds. 

By  a  codicil  the  testator,  after  reciting  that  his  son  had  married,  and  that  the 
testator  had  entered  into  a  bond,  as  a  settlement  on  the  marriage,  the  testator  re- 
[755]-voked  the  trust  to  pay  the  rents  to  John  Lainson,  and,  in  substitution  for  such 
provisions,  he  directed  the  trustees  to  pay  the  son  an  annuity  of  £300  a  year  for  his 
life,  in  addition  to  a  former  annuity  secured  to  him.  And  the  testator  thereby 
continued  to  his  said  son  the  same  power  of  jointuring  and  portioning  as  if  he  had 
been  entitled  to  the  rents  for  life. 

The  testator  died  on  the  15th  of  June  1844,  leaving  John  Lainson,  his  eldest  son, 
his  heir  at  law.  John  Lainson  the  son  attained  the  age  of  thirty  in  1846,  having  had 
a  .son  born  in  1845. 

The  Master  of  the  Rolls  held,  that  the  codicil  operated  as  an  acceleration  of  the 
estate  of  the  grandson,  and  did  not  create  an  intestacy. 
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From  this  decision  the  heir  at  law  appealed. 

Mr.  C.  P.  Cooper  and  Mr.  Greene,  for  the  Appellant,  referred  to  Fitch  v.  IFdiher 
(6  Hare,  U5);  Trcgomcell  v.  Si/denham  (3  Dow.  206);  Carrick  v.  Eninr/tm.  (2  P. 
W.  361). 

Mr.  Lloyd  and  Mr.  Speed,  for  the  grandson,  cited  Fuller  v.  Fuller  (Cro.  Eliz. 
422);  Sidnei/v.  Shelleij  (19  Ves.  352);  Grarenm-  v.  Halluin  (Amb.  643);  Jachon  v. 
Hurloek  (Arab.  487);  Carrick  v.  Errinffton  (2  P.  W.  361);  Shepherd's  Touchstone 
(p.  435). 

Mr.  Willcock  and  Mr.  Messiter  were  for  the  Plaintiffs. 

[756]  The  Lord  Justice  Knight  Bruce.  It  is  to  be  regretted,  that  a  slip  in 
the  preparation  of  this  codicil  (a  slip  by  way  of  omission)  has  rendered  an 
argument  on  the  testator's  intention  maintainable  and  necessary — has  rendered  it 
necessary  to  attend  to  the' whole  of  the  codicil  from  beginning  to  end.  It  is,  however, 
less  to  be  regretted  in  this,  than  in  many  other  cases,  because  an  attentive  or  even  a 
slight  consideration  of  the  whole  codicil  renders  it  clear  beyond  a  doubt,  what  was 
really  the  testator's  meaning  ;  namely,  that  the  previous  life-estate  given  to  his  son 
should  be  abolished,  in  favour  of  those  who  were  to  come  after,  subject  only  to  the 
express  provision  made  by  the  codicil  for  his  son's  benefit.  "The  appeal  must  be 
dismissed  with  costs. 

The  Lord  Justice  Turner.  The  question  in  this  case  is,  not  whether  an  intention 
is  to  be  collected  in  favour  of  the  testator's  son  and  heir  (who  requires  no  intention 
in  his  favour) ;  but  whether  there  is  an  intention  in  favour  of  the  grandson.  The 
question  may  be  considered  in  two  points  of  view  ;  first,  as  regards  the  will ;  secondly, 
as  regards  the  codicil.  By  the  will,  the  estate  is  given  upon  trust  for  the  testator's 
son  for  life  ;  and,  from  and  immediately  after  his  decease,  upon  trust  for  his  first  and 
other  sons  in  tail.  These  words  may  have  one  of  two  imports,  either  that  the  grandson 
was  to  take  nothing  till  after  the  death  of  his  father,  or  else  merely  to  shew  the 
order  of  the  limitations,  through  which  the  estate  was  to  pass.  I  take  the  cases  cited 
to  establish  the  proposition,  that,  prima  facie,  these  words  are  to  be  understood  as 
denoting  the  order  of  succession  of  the  limitations.  Is  there  then  anything  in  the 
will  to  lead  to  a  diff"erent  conclusion  1  1  can  see  nothing.  If  John  Lainson  had  died, 
there  can  be  no  doubt  that  the  grandson  would  have  come  [757]  into  possession 
immediately ;  and  what  difference  does  it  make,  whether  the  previous  estate  is 
removed  by  death  or  by  revocation  ?  The  words  of  the  codicil  seem  to  me  to  confirm 
this  view.  It  is  the  clear  intention  of  the  will  to  dispose  of  all  the  estate  for  the 
benefit  of  the  testator's  son,  and  his  issue.  The  codicil  does  not  at  all  alter  this 
intention,  but  only  changes  the  order  of  succession  in  which  the  devisees  are  to  take. 
No  doubt,  a  will  might  be  drawn  in  such  a  way  as  to  shew  an  intention  that  the 
remainder-man  should  not  take  till  after  the  death  of  the  first  devisee  ;  but  there  is 
nothing  in  this  codicil  to  shew  such  an  intention.  I  agree  that  the  appeal  must  be 
dismissed  with  costs. 


[757]     Gibson  v.  Goldsmid.     Before  the  Lords  Justices.     Nov.  14,  15,  18,  1854. 

[S.  C.  18  Beav.  584 ;  3  Eq.  R.  106 ;  24  L.  J.  Ch.  279 ;  1  Jur.  (N.  S.),  1  ;  3  W.  K. 
79.     See  United  States  of  America  v.  M'Bae,  1867,  L.  E.  3  Ch.  89.] 

The  rule  that  he  who  seeks  equity  must  do  equity,  is  restricted  to  an  equity  in  respect 
of  the  subject-matter  of  the  suit. 

Where  therefore  in  a  deed  of  dissolution  of  partnership,  one  partner  assigned  certain 
foreign  shares  (which  were  recited  to  be  transferable,  as  it  was  believed,  by  delivery), 
and  covenanted  for  further  assurance  ;  and  the  other  partner  covenanted  to  indem- 
nify the  former  against  certain  liabilities  ;  and  it  afterwards  appeared  that  the 
shares  were  not  transferable  hy  delivery,  but  required  a  formal  Act  to  complete  the 
assignment :  Held,  in  a  specific  performance  suit  instituted  by  the  assignee  of  the 
shares,  that  he  was  entitled  to  have  the  assignment  completed,  although  there 
might  in  the  meantime  have  been  on  his  part  a  failure  to  perform  the  covenant  of 
indemnity. 
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This  was  an  appeal  from  the  decision  of  the  Master  of  the  Kolls,  in  substance, 
refusing  to  decree  a  specific  performance  of  an  agreement  for  the  transfer  of  fifty 
shares  in  a  Prussian  gas  company,  except  on  the  terms  of  tlio  I'laintiff  fulfilling  on 
his  part  a  covenant  for  indemnity,  contained  in  the  same  instrument  with  the  agree- 
ment sought  to  be  enforced. 

The  agreement  was  contained  in  a  ileed  of  dissolution  of  partnersliip,  dated  the 
3d  of  October  1851.  The  [758]  deed  recited  that  differences  had  arisen  between  the 
parties  thereto,  that  it  had  been  agreed  that  the  Defendant  (loldsmid  and  another 
should  make  the  assignment  and  assurances  and  enter  into  the  covenants  and  agree- 
ments thereinafter  contained,  and  that,  in  consideration  of  their  so  doing,  the  Plaintiff 
Gibson  and  John  Grafton  should  jointly  enter  into  the  releases  anil  execute  the 
indemnity  thereinafter  contained  on  their  parts.  It  further  recited  that  John  Grafton 
and  the  Defendant  Goldsmid  (as  such  partners  as  therein  mentioned)  were  possessed  of 
various  shares  therein  specified  by  their  numbers,  including  fifty  shares  in  the 
E.scheveiler  Gas  Company  and  one  hundred  and  seventy  shares  in  the  Cologne  Gas 
Compan}'.  It  then  recited  as  follows  "And  whereas  all  the  said  several  shares  herein- 
before named  are,  it  is  believed,  transferred  by  delivery  of  the  certificates  or  vouchers 
for  the  same."  By  the  witnessing  part  of  the  deed  (irafton  and  Goldsmid  assigned 
to  Gibson  and  Grafton,  their  executors,  administrators  and  assigns,  their  fifty  shares 
in  the  Escheveiler  Gas  Company  "together  with  all  and  all  manner  of  l)encfit,  interest, 
claim  and  demand  of  them  the  said  John  Grafton  and  Edmund  I^l.sden  Goldsmid 
jointly  and  severally  therein  and  thereto  : "  and  Goldsmid  thereby  for  himself,  his 
heirs,  executors  and  administrators,  covenanted  with  Gibson  and  John  Grafton,  their 
heirs,  executors,  administrators  and  assigns,  that  he  would,  whenever  thereto  reason- 
ably required,  at  the  request,  costs  and  charges  of  the  party  or  parties  requiring  the 
same,  make,  do  and  execute  all  such  further  acts,  deeds,  matters  and  things  that 
might  be  required  as  he  lawfully  could  or  might,  or  as  should  be  in  his  power  and 
ability,  for  the  purpose  of  effectuating  the  transfers  and  assignments  thereby  made 
and  for  vesting  the  shares  and  other  estates  and  effects  thereby  assigned  in  Gibson 
and  Grafton.  By  another  witnessing  part  Gibson  and  Grafton,  in  consideration  of 
the  premises  [759]  and  of  the  assignment  and  transfer  thereinbefore  made  to  them 
by  Goldsmid,  covenanted  to  indemnifj-  Goldsmid,  his  heirs,  executors  and  adminis- 
trators, and  his  and  their  estates  and  effects,  of,  from  and  against  the  co-partnership, 
debts  and  liabilities  of  the  several  respective  firms  therein  mentioned  which  were  in 
subsistence  and  due  and  owing  at  the  date  of  the  agreement,  and  from  and  against 
all  specialities  which  Goldsmid  at  any  time  theretofore  had  executed  as  a  partner  in 
the  firms  during  the  co-partnership. 

Subsequently  to  the  execution  of  the  deed  Grafton's  interest  in  the  Escheveiler 
shares  became  vested,  by  assignment,  in  Gibson  the  Plaintiff. 

It  was  afterwards  discovered  that  the  shares  were  not  transferable  by  delivery, 
but  that  a  formal  transfer  was  necessary.  Gibson  thereupon  requested  Goldsmid 
to  make  the  requisite  transfer  in  conformity  with  the  terms  of  the  covenant  for 
further  assurance,  but  Goldsmid  declined  unless  Gibson  would  repay  to  him  £2.50, 
which  he  alleged  that  he  had  been  in  the  meantime  obliged  to  pay  in  respect  of  a  debt 
to  which  Gibson's  covenant  of  indemnity  extended. 

The  Plaintiff'  thereupon  instituted  this  suit  for  the  specific  performance  of  the 
covenant  for  further  assurance. 

The  Master  of  the  Polls,  at  the  hearing,  made  a  decree  for  an  account  of  what  had 
been  paid  or  discharged  by  Goldsmid  since  the  date  of  the  indenture  of  October  1851 
in  respect  of  the  liabilities  of  the  partnership,  and  that  the  Escheveiler  shares  should 
be  transferred  to  the  Plaintiff'  upon  payment  of  what  had  been  paid  by  the  Defendant 
in  respect  of  the  liabilities  of  the  partnership  [760]  and  of  the  taxed  costs  of  the  suit. 
The  case  is  reported  below  by  Mr.  Beavan  (vol.  18,  p.  584). 

From  this  decree  the  present  appeal  was  brought. 

Their  Lordships  directed  the  counsel  in  the  first  instance  to  assume  the  Plaintiff 
to  be  indebted  to  the  Defendant  on  the  covenant  of  indemnity,  which  was  one  of  the 
points  in  dispute. 

Mr.  Glasse  and  'Sir.  T.  H.  Terrell  for  the  Plaintiff.  The  contract  was  complete 
in  equity,  and  we  only  ask  to  have  legal  eft'ect  given  to  it  liy  a  formal  act.  That 
cannot  depend  upon  the  covenant  to  indemnify.     The  a.ssignment  of  the  shares  now 

C.  XXIII.— 34* 


10(36  GIBSON    V.    GOLDSMID  5  DE  O.  M.  &  0. 761. 

turns  out  to  be  formally  incomplete,  but  was  supposed  to  be  complete  at  the  time  of 
the  execution  of  the  deed.  Nothing  was  intended  to  be  deferred  or  reserved.  [The 
LOKI)  JlTSTiCE  KsiOHT  Bkitce.  Is  not  the  question  in  the  case  as  to  the  application 
of  a  maxim,  not  always  easy  to  understand  or  apply,  that  he  who  seeks  equity  must 
do  equity  I]  We  submit  that  that  maxim  only  applies  to  executory  contracts  ;  this 
contract  was  complete. 

Mr.  K.  Palmer  and  Mr.  Waley,  for  the  Defendant.  It  is  not  a  question  of  condi- 
tion precedent.  If  a  person,  not  choosing  to  rely  on  his  legal  remedy,  comes  here  for 
speciKc  performance,  he  must  shew  that  he  has  performed  the  agreement  so  far  as  it 
had  to  be  performed  by  him  at  the  time  of  the  application.  The  ca.se  is  one  of  import- 
ance, involving  questions  which  must  frequently  arise  on  dissolution  deeds. 

[761]  The  following  cases  were  referred  to: — Searle  v.  Law  (15  Sim.  95) ;  JFanl 
V.  AmlUind  (8  Beav.  201);  Hanson  v.  Keating  (4  Hare,  1);  Itawson  v.  Samuel  (Cr.  & 
Ph.  101);  Shhh  v.  Foster  (I  Ves.  sen.  88);  Melionicchi  v.  Royal  Exchange  Assurance 
Compami  (1  Eq.  Ca.  Ab.  8,  pi.  8);  Graml  Junction  Canal  Compant/  v.  Dimes  (2  Mac.  & 
Gor.  285);  Rawson  v.  Sarmiel  (Cr.  &  Ph.  176);  Francis's  Maxims,  Maxim  1  ;  Fon- 
blanque,  vol.  1,  p.  139. 

Mr.  Glasse,  in  reply. 

Judgment  reserved. 

Nov.  18.  The  Lord  Justice  Knight  Bruce.  The  question  of  which  we  have 
now  to  dispose  is,  whether — upon  the  assumption  against  the  Plaintiff  for  every 
present  purpose,  that  the  Defendant's  allegation  of  his  right,  under  the  covenant  of 
indemnity,  contained  on  the  Plaintiff's  part  in  the  deed  of  the  3d  of  October  1851, 
to  recover  by  suit,  against  the  Plaintiff,  a  present  sum  of  money,  is  well  founded — 
the  Plaintiff's  title  to  relief  in  this  cause  is  obstructed  or  affected  by  that  circum- 
stance, a  question  which  ought,  I  conceive,  to  be  answered  in  the  Plaintiffs 
favour. 

The  relief  that  he  prays,  so  far  as  we  are  now  dealing  with  it,  is  to  compel  the 
Defendant  to  do  a  formal  act  for  the  purpose  of  completing  the  Plaintiff's  title  to 
certain  shares  in  a  continental  undertaking  called  the  Escheveiler  Company,  which 
shares  (at  least  the  original)  were  expressed  and  meant  to  be  assigned  bj^  the 
Defendant  to  the  Plaintiff'  and  Mr.  Grafton  by  the  deed  of  the  3d  of  [762]  October 
1851.  And  it  must,  I  think,  be  taken  to  have  been  intended  by  the  Plaintiff  and 
Defendant,  at  the  time  of  executing  and  in  executing  the  deed,  that,  from  the 
moment  of  its  execution  by  them  and  Mr.  Grafton,  the  shares  should  be  placed  in  the 
absolute  power  of  Mr.  Gibson  and  Mr.  Grafton,  that  they  should  thenceforth  be  the 
sole  and  absolute  owners  of  them.  It  appears,  however,  that,  according  to  the  law 
or  regulations  by  which  the  shares  are  governed,  some  act  beyond  the  execution  of 
the  deed  was  necessary,  or  is  considered — and  probably  with  reason  considered — to 
have  been  necessary  in  order  to  give,  on  the  Continent,  complete  effect  to  that 
intention — a  formal  act,  which  it  is  (as  I  have  said)  an  object — is  indeed  the  main  if 
not  the  sole  object — of  the  present  suit  to  oblige  the  Defendant  to  do.  He  resists, 
because  (as  he  alleges)  the  covenant  on  Mr.  Gibson's  part,  which  the  deed  contains  to 
indemnify  the  Defendant  against  certain  actual  or  supposed  liabilities,  has,  with 
regard  to  another  property,  been  broken,  and  because  the  breach  must  (he  asserts)  be 
cured  and  remedied  before  a  decree  can  properly  be  made  effectual  against  him. 

The  deed,  an  instrument  somewhat  artlessly  prepared,  though  seeming  to  extend 
to  a  considerable  variety  of  subjects,  and  to  be  not  free  from  intricacy  or  complica- 
tion in  its  provisions,  is  an  indenture  of  nine  parts,  to  which  eight  persons  I  think 
are  expressed  to  be  parties  ;  and,  so  far  as  it  can  be  material  now  to  mention  the 
contents  particularly,  runs  thus — [His  Lordship  read  the  portions  of  the  deed  above 
set  out.]  Mr.  Grafton's  interest  in  the  Escheveiler  shares  has  become  vested  in  Mr. 
Gibson,  and  was  so  when  the  bill  was  filed. 

Now,  with  regard  to  the  indemnity  which  the  Defendant  claims,  he  must,  I 
conceive,  be  taken  to  have  been,  when  [763]  they  executed  the  deed,  content  to  rely 
on  the  covenant  of  indemnity  contained  in  the  deed,  and  on  the  covenant  only.  The 
Defendant  alleges  against  the  PlaintiflF,  not  any  wrong  or  omission  upon  his  part 
previous  to  the  deed  or  contemporaneous  with  it,  but  a  wrong  of  commission  or 
omission  done  at  a  distinct  or  subsequent  time,  though  in  breach'of  a  covenant  con- 
tained on  his  part  in  the  deed.     This  appears  to  me  to  form,  neither  legally  nor 
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equitably,  an  impediment  in  the  way  of  the  etfectiial  assertion  of  his  right  to  ha 
placed  in  the  position  in  which  it  was  intended  that  he  should,  inimcdiatelv  upon  the 
execution  of  the  deed  by  himself  and  .Mr.  Goldsmid  and  Mr.  (Jrafton,  be  placed  ;  the 
I'laintiff  having  done  all  that  it  was  then  incumbent  on  him  to  do.  Hy  executing 
the  deed,  Mr.  Gibson  and  Mr.  (xrafton  paid  the  price  for  the  shares.  The  Defendant 
contends  the  Plaintiff's  position  to  lie  that  of  a  party  to  a  contract  who,  having 
broken  or  omitted  to  perform  a  material  term  of  it  on  his  side,  sues  the  other  for 
specific  performance  of  that  other's  part  of  the  agreement.  But  I  do  not  accede  to 
this.  The  Plaintiff  agreed  to  give  a  covenant  of  indemnity:  he  did  so.  His  subse- 
quent breach  of  it,  if  he  has  broken  it,  forms  no  lireach  of  the  agreement  to  give  it. 
His  covenant  of  indemnity  and  the  Defendant's  covenant  as  to  the  shares  are  legally 
independent  of  each  other,  it  is  certain.  Lien,  ecpially,  and  set-ofF,  appear  to  me  to 
be  out  of  the  case ;  and  a  rule  perhaps  sometimes  misunderstood,  perhaps  less  wide 
in  meaning  than  in  e.xpression — the  rule  namely — that  a  Plaintiff  coming  for  erjuity 
must  do  equity,  is  without  application  in  the  present  instance,  as  I  view  the  matter. 
That  unity  of  subject,  or  connection  between  subjects,  which  calls  it  into  operation, 
is  here,  I  think,  wanting;  and  the  Defendant  must  be  left  to  sue  upon  his  claim  for 
indemnity.  He  cannot  effectually  set  it  up  in  thi.s  cause,  at  least  according  to  my 
opinion. 

[764]  I  desire  to  be  understood,  however,  as  not  intimating  what  course  it 
would,  in  my  judgment,  have  been  right  to  take  if  we  had  not  been  satisfied  that  in 
the  transaction  of  October  1851  the  imderstanding  and  meaning  of  the  parties  were 
that,  from  the  time  of  the  execution  of  the  deed  by  the  Plaintiff  and  Defendant  and 
Mr.  Grafton,  the  shares— the  original  Escheveiler  shares — should  at  once  and 
.absolutely  become  the  property  of  Mr.  Grafton  and  the  Plaintiff ;  or  if  the  Plaintift' 
had,  to  the  Defendant's  damage,  acted  wrongfully  in  a  point  directly  and  immedi- 
ately touching  the  shares  the  subject  of  pursuit. 

The  Lord  Justice  Turner.  The  bill  in  this  case  is  filed  for  the  purpose  of 
■compelling  the  Defendant  to  do  all  such  acts  as  may  be  necessary  for  transferring  to 
the  Plaintiff  certain  shares  in  the  Escheveiler  Company,  which  are  mentioned  in  the 
bill. 

The  title  of  the  Plaintiff  rests  upon  a  deed  of  the  3d  of  October  lfS51,  which  had, 
for  its  object,  to  put  an  end  to  a  partnership  in  which  the  Plaintiff  and  Defendant 
were  concerned,  and  to  arrange  its  affairs.  And  the  deed  contained  a  recital  (which 
my  learned  brother  has  referred  to),  that  the  shares  of  the  company  are  it  is  believed 
transferred  by  delivery  of  the  certificates  or  vouchers,  and  contains  an  assignment  of 
those  particular  shares,  and  a  covenant  by  the  Defendant  for  further  assurance,  and 
by  the  Plaintiflf  a  general  covenant  of  indemnity  against  all  the  liabilities  of  the 
partnership. 

The  Defendant  resists  the  Plaintiff's  claim  to  have  the  transfer  of  the  shares 
perfected  upon  this  ground,  that  the  Plaintiff  is  indebted  to  him  upon  the  covenant 
of  indemnity  ;  he  insists  that  the  Plaintiff  is  not  entitled  [765]  to  call  upon  him  to 
perfect  the  assignment  of  the  shares,  until  he  pa3's  the  debt. 

The  Master  of  the  Rolls  has  been  of  opinion,  that  this  defence  is  well  founded, 
and  has  accordingly  made  the  following  decree.     [His  Lordship  read  it.] 

The  appeal  before  us  is  from  this  decree.  Upon  the  hearing  of  the  appeal  a 
question  was  raised,  whether  there  is  anything  due  to  the  Defendant  upon  the 
covenant  of  indemnity  ;  but,  upon  the  suggestion  of  my  learned  brother,  it  was 
agreed  that  that  question  should  be  postponed,  and  that  the  case  should  be  first 
argued  upon  the  point,  whether,  assuming  the  Plaintiff  to  be  indebted  to  the 
Defendant  upon  the  covenant  of  indemnity,  the  Defendant  is  entitled  upon  that 
ground  to  resist  the  Plaintiff's  claim  to  have  the  assignment  of  the  shares  perfected 
by  the  Defendant. 

The  case  was  argued  at  the  Bar,  and  was  rested  by  the  Master  of  the  Rolls  in  his 
judgment  upon  the  ground  that  the  Plaintiff  seeking  specific  performance  must 
perform  his  part  of  the  contract.  In  effect,  the  judgment  of  the  Master  of  the  Rolls 
wholly  rests  upon  the  rule,  that  he  who  comes  into  e(iuity  must  do  equity.  This  is 
a  rule,  which  is,  no  doubt,  favoured  by  this  Court,  as  its  direct  and  immediate  opera- 
tion is  to  prevent  multiplicity  of  suits,  an  evil  which  the  Court  is  always  anxious  to 
avoid.     But  the  rule,  certainly,  does  not  go  so  far  as  to  entitle  the  Court  arbitrarily 
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to  impose  terms  upon  a  Plaintiff,  who  may  be  driven  to  ask  for  its  assistance.  It  is 
restricted  in  its  operation,  and  the  true  meaning  of  it,  as  I  apprehend,  is  this,  that 
those  who  ask  for  the  assistance  of  the  Court  must  do  justice  as  to  the  matters  in 
respect  of  which  that  assistance  is  asked.  Lord  [766]  Hardwicke,  speaking  of  the 
rule  in  >7/iN/(  v.  Foster  (1  Ves.  sen.  88),  thus  expresses  himself: — "The  rule  does  not 
hold  throughout,  so  as  to  tack  things  together,  which  are  independent  in  their  own 
nature."  Sir  John  Leach,  in  lllntahr  v.  Hall  (1  Gly.  &  J.  213),  distinctly  states, 
that  the  rule  applies  only  to  equities  arising  out  of  the  same  transaction  ;  and, 
without  mentioning  the  other  cases,  of  which  there  are  many,  it  is  sufficient  to  refer 
to  the  case  of  Huiu^on  v.  Keatimj  (4  Hare,  1),  in  which  Sir  James  Wigram  has  summed 
up  the  law  upon  the  point  with  great  accuracy.  He  there  says,  "  The  argument  in 
this  case,  for  the  Defendant  Mrs.  Keating,  was  founded  upon  the  well-established 
rule  of  this  Court,  that  the  Plaintiff  who  would  have  equity  must  do  equity — a  rule 
bv  which,  properly  understood,  it  is  at  all  times  .satisfactory  to  me  to  be  bound. 
But  it  is  a  rule  which,  as  it  was  used  in  the  argument  of  this  case,  takes  for  granted 
the  whole  question  in  dispute.  The  rule,  as  I  have  often  had  occasion  to  observe, 
cannot  per  se  decide  what  terms  the  Court  should  impose  upon  the  Plaintiff'  as  the 
price  of  the  decree  it  gives  him.  It  decides  in  the  abstract,  that  the  Court,  giving 
the  Plaintiff  the  relief  to  which  he  is  entitled,  will  do  so  only  upon  the  terms  of  his 
submitting  to  give  the  Defendant  such  corresponding  rights  (if  any)  as  he  also  may 
be  entitled  to  in  respect  of  the  subject-matter  of  the  suit ; — what  these  rights  are 
must  be  determined  aliunde  by  strict  rules  of  law,  and  not  by  any  arbitrary  deter- 
mination of  the  Court.  The  rule,  in  short,  merely  raises  the  question,  what  those 
terms  (if  any)  should  be.  If,  for  example,  a  Plaintiff  seeks  an  account  against  a 
Defendant,  the  Court  will  require  the  Plaintiff  to  do  equity,  by  submitting  himself  to 
account  in  the  same  matter  in  [767]  which  he  asks  an  account ; — the  reason  of  which 
is,  that  the  Court  does  not  take  accounts  partially,  and  perhaps  ineffectually,  but 
requires  that  the  whole  subject  be  once  for  all  settled  between  the  parties.  It  is 
only  (I  may  observe  as  a  general  rule)  to  the  one  matter,  which  is  the  subject  of  a 
given  suit,  that  the  rule  applies  {JJlntaker  v.  Hall  (1  Gly.  &  J.  213)),  and  not  to 
distinct  matters  pending  between  the  same  parties.  So,  in  the  case  of  a  bill  for 
specific  performance,  the  Court  will  give  the  purchaser  his  conveyance,  provided  he 
will  fulfil  his  part  of  the  contract  by  paying  the  purchase-money;  and,  e  con.rerso,  if 
the  vendor  were  Plaintiff,  the  Court  will  assist  him,  only  upon  condition  of  his  doing 
equity  by  conveying  to  the  purchaser  the  subject  of  the  contract  upon  receiving  the- 
purchase-money.  In  this,  as  in  the  former  case,  the  Court  will  execute  the  matter 
which  is  the  subject  of  the  suit  wholly,  and  not  partially.  So,  if  a  bill  be  filed  by 
the  obligor  in  an  usurious  bond,  to  be  relieved  against  it,  the  Court,  in  a  proper  case, 
will  cancel  the  bond,  but  onh'  upon  terms  of  the  obligor  refunding  to  the  obligee  the 
money  actually  advanced.  The  reason  is  analogous  to  that  in  the  previous  cases. 
The  equity  of  the  obligor  is  to  have  the  entire  transaction  rescinded.  The  Court 
will  do  this,  so  as  to  remit  both  parties  to  their  original  positions  :  it  will  not  relieve- 
the  obligor  from  his  liability,  leaving  him  possession  of  the  fruits  of  the  illegal  trans- 
action he  complains  of.  I  know  of  no  case  which  cannot  be  explained  upon  this  or 
analogous  reasoning  ;  and  mj^  opinion  is,  that  the  Court  can  never  lawfully  impose 
merely  arbitrary  conditions  upon  a  Plaintiff',  only  because  he  stands  in  that  position 
upon  the  record,  but  can  only  require  him  to  give  the  Defendant  that  which  by  the 
law  of  the  Court,  independently  of  the  mere  position  of  the  party  on  the  record,  is 
the  right  of  the  Defendant  in  [768]  respect  of  the  subject  of  the  suit.  A  party,  in 
short,  does  not  by  becoming  Plaintiff  in  equity  give  up  any  of  his  rights,  or  submit 
those  rights  to  the  arbitrary  disposition  of  the  Court.  He  submits  only  to  give  the 
Defendant  his  rights  in  respect  of  the  subject-matter  of  the  suit,  on  condition  of 
the  Plaintiff  obtaining  his  own." 

In  this  exposition  of  the  law  upon  the  subject  I  fully  agree,  and  the  true  question, 
therefore,  in  this  case,  seems  to  me  to  be,  whether,  upon  the  construction  of  this  deed, 
the  covenant  for  further  assurance  and  the  covenant  for  indemnity  are  to  be  taken 
as  separate  and  distinct  or  as  connected  together,  so  that  the  performance  of  the  one 
was  to  be  dependent  upon  the  fulfilment  of"  the  other.  I  have  examined  the  deed,  in 
this  point  of  view,  and  am  fully  satisfied  that  it  was  not  intended  by  the  parties  that 
the  .covenants  should   be  thus  taken  in  connection.     The  recital,  to  which  I  have 
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referred,  seems  to  me  alone  to  be  coiicliisive  on  the  point.  It  shews  that  the  parties 
contemplated  that  the  whole  interest  in  the  shares  would  pass  by  the  assignment, 
and  the  shares,  therefore,  must  have  been  intended  to  pass  ininiediatcly  ;  but  the 
demand  upon  the  covenant  of  indemnity  must,  from  its  nature,  be  future  an<l  con- 
tingent. My  opinion,  therefore,  is,  that  the  rule,  that  he  who  comes  into  equity 
must  do  equity,  does  not  apply  to  this  case,  and,  I  think,  that  the  case  is  not  one  to 
which  the  rule  could  advantageously  bo  extended.  The  extension  of  the  rule  to  such 
a  case  -as  the  present  would,  as  it  seems  to  me,  be  attended  with  the  greatest 
inconvenience.  If.  the  rule  be  applied  to  the  alleged  existing  liabilityon  the 
covenant,  it  must,  I  think,  equally  prevail  as'  to  the  other  liabilities  from  time 
to  time  arising,  and,  if  the  existence  of  liabilities  ftu-nishes  a  ground  for  this 
defence,  I  do  not  see  how  an  inquiry  whether  liabilities  exist  could,  vnider  any  cii'- 
eumstances,  be  refused.  Again,  the  etiect  of  applying  the  rule  to  this  [769]  ease 
would  be  to  bring  into  this  Court  all  legal  questions  arising  upon  the  covenant  of 
indemnity.  It  was  argued,  for  the  Defendant,  that  the  rule  ought  to  apply  as  to 
liabilities  already  arisen  upon  the  covenant,  or  which  may  ari.se  upon  it,  pending  the 
suit,  without  reference  to  liabilities  subsequently  arising;  but  this  does  not  seem  to 
me  to  be  consistent  with  the  ordinary  principles  of  the  Court.  It  is  not  the  habit  of 
the  Court  to  execute  covenants  partially,  and  if  the  Defendant's  argument  be  good  as 
to  lialiilities  which  have  arisen,  I  think  it  would  follow  that  an  account  must  be  taken 
of  all  the  liabilities,  and  all  must  be  satisfied  or  provided  for  before  the  Plaintiff 
could  compel  a  transfer.  It  was  also  argued,  on  the  part  of  the  Defendant,  that  if 
the  liabilities  upon  the  covenant  had  been  incurred  in  respect  of  the  shares  sought 
to  be  transferred,  the  Court  certainly  would  not  have  compelled  the  ti'ansfer  until 
the  liabilities  were  satisfied  ;  but  this  argument  has  no  application  to  the  case.  In 
the  event  suggested  the  liabilities  would  have  been  incurred  in  respect  of  the  subject- 
matter,  and  the  rule  in  question  would,  therefore,  clearly  apply.  Upon  the  whole, 
therefore,  my  opinion  is,  that  this  decree  cannot  be  maintained,  and  that  there  must 
be  a  decree  for  the  execution  of  the  covenant  for  further  assurance  in  the  terms 
prayed  by  the  bill. 

[770]     WILE.S  D.  Gre,sh.\m.     Before  the  Lords  Justices.     .Vo;:.  20,  21,  1854. 

[S.  C.  3  Eq.  R.  116  ;  24  L.  J.  Ch.  264  ;  2  W.  R.  87.] 

Trustees  of  a  bond  debt,  on  the  bankruptcy  of  the  obligor,  concurred  with  his  other 
creditors  in  consenting  to  the  fiat  being  annulled  on  the  payment  of  a  composition. 
On  the  transaction  being  impeached  some  years  afterwards  by  fcs/HJ  (jiie  (nislenf, 
who  were  under  disabilities  :  Held  (confirming  the  decision  of  Vice-Chanccllor 
Kindersley,  ihihitante,  Lord  Justice  Turner),  that  the  trustees  were  liatile  to  make 
good  the  full  amount  of  the  debt ;  it  being  impossible  to  shew  that  the  bankrupt 
would  have  obtained  his  certificate,  or  that  the  debt  might  not  have  been  recovered 
in  full. 

This  was  an  appeal  from  a  decision  of  the  Vice-Chancellor  Kindersley,  holding 
the  Appellants  liable  for  a  breach  of  trust  in  not  getting  in  a  bond  debt.  The  case 
is  reported  below  in  the  2d  Volume  of  Mr.  Drewry's  Reports  (page  258),  where  the 
facts  are  fully  stated.     The  following  is  a  short  summary  of  them. 

By  a  settlement  executed  on  the  marriage  of  the  Plaintift",  Mrs.  Dorothy  Wiles, 
with  Mr.  AVilliam  Wiles,  one  of  the  Defendants,  after  reciting  an  agreement  by  the 
intended  husband  to  give  a  bond  to  secure  the  payment  of  £2000  at  or  before  the 
expiration  of  six  months  from  the  marriage,  it  was  declared,  that  the  trustees  should 
hold  the  bond  debt  upon  trust,  with  the  consent  in  writing  of  Dorothy  Wiles  and 
William  Wiles,  or  the  survivor  of  them  ;  and  after  the  decease  of  such  survivor,  at 
the  discretion  of  the  trustees  or  trustee  for  the  time  being,  to  permit  the  £2000  to 
remain  in  its  then  actual  state  of  investment  and  security  ;  or  with  such  consent  or 
at  such  discretion  as  aforesaid,  to  call  in  and  receive  the  .same  when  and  as  the  same 
should  be  due  and  payable,  or  sooner  in  case  the  person  or  persons  for  the  time  being 
liable  to  pay  the  same  should  think  proper  to  pay  the  same  or  any  part  thereof ;  and, 
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with  such  consent  and  at  such  discretion  as  aforesaid,  invest  the  moneys  to  arise  from 
such  callin"  in  and  receipt  in  the  names  of  the  trustees,  in  the  stocks  or  public  funds 
of  Great  Uritain,  or  upon  CJovernment  or  real  securities,  at  interest,  with  power  to 
alter  and  vary  the  same ;  and  [771]  it  was  declared,  that  the  trustees  should  stand 
possessed  of  the  moneys  received  by  the  bond  and  interest,  and  the  stocks,  funds 
and  securities  upon  which  the  same  should  be  invested,  and  the  dividends  and  annual 
produce  thereof,  upon  trust  during  the  joint  lives  of  Dorothy  Wiles  and  William 
Wiles,  for  the  separate  use  of  Dorothy  Wiles,  without  power  of  anticipation  ;  and 
after  the  decease  of  one  of  them  in  trust  for  the  survivor  and  her  or  his  assigns  for 
life  ;  and  after  the  decease  of  the  survivor,  in  trust  for  the  child  or  children  of 
William  Wiles  bv  Dorothy  Wiles,  in  manner  therein  mentioned. 

No  consent  was  given  to  the  trustees  calling  in  the  £2000,  and  they  permitted  it 
to  remain  upon  the  security  of  the  bond  till  the  8th  of  August  1836,  when  the 
husband  became  bankrupt,  and  they  proved  under  the  bankruptcy  for  £2000  and  an 

arrear  of  interest.  .     ,    ,. 

In  May  1837,  the  fiat  was  annulled,  with  the  consent  of  the  creditors,  including 
the  trustees,  a  composition  of  16s.  6d.  in  the  pound  being  guaranteed  to  be  paid,  and 
havino-  been  paid  to  all  the  creditors,  except  the  trustees,  who  still  left  the  composition 
money  in  the  hands  of  the  husband. 

oil  the  14th  of  March  1838,  the  husband  and  wife  signed  and  delivered  to  the 
trustees  the  following  memorandum  : — 

"  We  the  undersigned,  W.  Wiles  and  Dorothy  his  wife,  do  hereby  declare,  that 
the  sum  of  £2000,  secured  to  be  repaid  to  the  trustees  of  the  settlement  made  on  our 
marriage  by  the  bond  of  me  W.  Wiles,  has  been  permitted  to  remain  in  its  present 
state  of  actual  investment  upon  the  security  of  the  said  bond,  with  our  consent,  and 
we  do  hereby  request  of  you,  the  present  trustees  of  our  marriage  settlement,  to 
allow  the  said  sum  of  £2000  [772]  still  to  remain  in  its  present  state  of  investment 
upon  the  security  of  the  same  bond.     Hth  March  1838." 

In  January  1847  the  husband  again  became  bankrupt. 

The  suit  was  instituted  by  the  wife,  and  the  children  of  the  marriage,  by  a  next 
friend,  against  the  surviving  trustee,  and  the  e-xecutors  of  the  two  deceased  trustees 
of  the  settlement,  for  a  declaration,  that  a  breach  of  trust  had  been  committed,  and 
consequent  relief.  The  suit  extended  to  other  funds,  but  the  question  on  the  appeal 
was  as  to  the  £2000  only,  the  whole  of  which  the  Vice-Chancellor  held  that  the 
trustees  were  liable  to  make  good. 

The  surviving  trustee,  and  the  representatives  of  the  deceased  trustees,  appealed. 

Mr.  Glasse  and  Mr.  Fane,  for  the  surviving  trustee. 

Mr.  Baily  and  Mr.  Busk,  for  the  representatives  of  the  deceased  trustees.  There 
was  no  breach  of  trust  in  not  calling  in  the  £2000,  as  there  never  was  a  written 
consent  for  that  purpose,  as  was  required  by  the  settlement.  With  respect  to  the 
composition  of  16s.  6d.  in  the  pound,  the  same  applies,  and  as  to  both,  the 
memorandum  of  1838  was  a  sufficient  consent  to  the  fund  remaining  outstanding. 

They  referred  to  Boss  v.  Godsall  (1  Y.  &  C.  C.  C.  617) ;  Sowden  v.  Sowden  (1  Bro. 
C.  C.  .582,  n.,  1  Cox,  165);  Campion  v.  Cottm  (17  Ves.  263). 

[773]  Mr.  Hawkins,  for  the  husband.  Their  Lordships  only  desired  to  hear  the 
Plaintiff's  counsel  on  the  question,  whether  the  trustees  were  to  be  charged  with  the 
£2000  or  the  composition  of  16s.  6d.  in  the  pound. 

Mr.  Swanston  and  Mr.  J.  H.  Palmer,  for  the  Plaintiffs.  The  trustees  had  no 
authority  to  accept  the  composition.  In  order  to  support  the  transaction,  which  was 
beyond  their  authority,  they  must  shew  that  no  more  could  have  been  obtained. 
They  have  not  shewn  this. 

Mr.  Glasse,  in  reply.  The  facts  of  the  case  .shew  clearly,  that  no  more  than  16s. 
6d.  in  the  pound  could  have  been  recovered  ;  and,  therefore,  the  trustees  are  liable  to 
no  greater  extent ;  Maitland  v.  Bateman  (8  Jur.  926). 

The  Lord  Justice  Knight  Bruce.  If,  by  the  prosecution  of  the  first  bankruptcy, 
the  whole  of  the  £2000  could  have  been  obtained,  it  is  clear  that  the  trustees,  by 
consenting  to  the  order  which  prevented  the  bankruptcy  from  being  prosecuted, 
made  themselves  liable  for  the  whole  sura.  But  it  is  said  that  payment  of  the  £2000 
could  not  have  been  obtained.  There  is,  however,  enough  on  the  evidence  to  enable 
the  Court  to  say,  that  the  trustees  ought  not  to  be  exonerated  from  any  part  of  the 
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£2000,  without  an  enquiry  being  first  directed  as  to  what  could  have  been  obtained. 
Such  an  enquiry  would  be  difficult,  troul)lesonie  and  expensive  ;  liut  that  ought  not 
to  deter  the  Court  from  directing  it,  if  necessary  for  the  ends  of  justice.  There  is, 
however,  a  further  consideration.  It  is  im-[774]-possible  now  to  say,  whether  the 
husband  would  ever  have  obtained  his  certificate  under  the  first  bankruptcy  had  it 
been  prosecuted.  If  he  had  failed  to  obtain  it,  his  future  property  would  have  been 
liable  to  the  payment  of  his  debts,  including  the  present  demand.  It  thus  becomes 
impossible  to  shew  that  payment  of  the  whole  amount  might  not  ultimately  have 
been  obtained.  I  regret  the  conclusion  to  which  I  am  obliged  to  come,  as  the' case  is 
one  of  considerable  hardship ;  but  it  would,  I  think,  be  contravening  the  principles  of 
the  Court,  not  to  decide  that  the  trustees  are  liable  for  the  whole  £2000. 

The  Lord  Justice  Turner.  As  the  opinion  of  my  learned  brother  is  in  accord- 
ance with  the  decision  of  the  Yice-Chancellor,  it  is  not  necessary  for  me  to  express 
any  opinion  upon  it ;  but  at  the  present  moment  I  feel  great  doubt,  whether  the 
trustees  should  be  charged  with  the  whole  £2000  without  further  inquiry. 

Appeal  dismissed  ;  but  without  costs. 

[775]     PoMFRET  i\  Perring.     Before  the  Lords  Justices.     A^ov.  21,  1854. 

[S.  C.  3  Eq.  K.  U.5  ;  24  L.  J.  Ch.  187  ;  1  Jur.  (N.  S.),  173  ;  3  W.  R.  81.  See  In  re 
Jmes,  1886,  3-t  Ch.  D.  G8  ;  C/uvles  v.  Burke,  1888,  60  L.  T.  381  ;  In  re  Wells'  Inists, 
1889,  42  Ch.  D.  6.54.     Considered,  In  re  Brace  [1891],  2  Ch.  671.] 

An  appointment  expressed  to  be  made  in  e.xercise  of  every  power  enabling  the 
appointor,  does  not  extend  to  property  which  the  appointor  cannot  appoint  without 
the  exercise  of  a  power  of  revocation,  if  there  be  other  property  to  which  the 
appointment  can  apply. 

Therefore,  where  the  donee  of  a  power  under  a  settlement  to  be  exercised  by  deed  or 
will,  partially  exercised  it  by  deed,  reserving  a  power  of  revocation,  and  afterwards 
by  her  will,  by  virtue  of  every  power  contained  in  the  settlement,  or  "  otherwise 
howsoever,"  appointed  all  the  real  and  personal  estate  which  under  the  .settlement, 
or  otherwise,  she  had  power  to  appoint  :  Held,  that  the  will  operated  on  the 
unappointed  part  only,  and  was  not  an  exercise  of  the  power  of  revocation  and 
new  appointment. 

This  was  an  appeal  from  a  part  of  a  decree  of  the  Master  of  the  Roll.s,  deciding 
that  a  testamentary  appointment  affected  funds  already  appointed,  subject  to  a  power 
of  revocation  and  new  appointment.  The  case  is  reported  below,  in  the  18th  Volume 
of  Mr.  Beavan's  Reports  (page  618).  The  following  statement  will  ))e  found  sufficient 
to  explain  the  point  decided  upon  the  appeal. 

By  a  settlement,  dated  the  30th  of  April  1799,  and  made  on  the  marriage  of 
Philip  Perring  and  Sarah  Jackson,  two  sums  of  £2000  and  £3000  stock  were  settled 
in  trust,  after  the  death  of  the  survivor  of  the  intended  husband  and  wife,  for  all  and 
every  or  such  one  or  more  of  the  children  of  the  marriage,  as  the  intended  husband 
should  b}'  deed  or  will  appoint,  and  in  default  of  such  appointment,  as  the  intended 
wife,  if  she  should  be  the  survivor,  should  by  deed  or  will  appoint ;  and  in  default 
of  appointment  for  the  benefit  of  the  children  of  the  marriage,  as  therein  mentioned. 
The  settlement  contained  a  covenant  that  as  .soon  as  a  sum  of  £1.500,  secured  by  a 
covenant  of  the  intended  wife's  father,  should  be  laid  out  in  land,  such  land  should  be 
re-limited  to  uses  conferring  a  life-estate  in  the  intended  husband,  with  remainder  to 
the  intended  wife  for  life,  with  remainder  to  the  children,  as  the  husband  should 
appoint,  and,  in  default  of  such  appointment,  as  the  wife,  if  she  [776]  should  survive, 
.should  appoint.  There  were  also  covenants  by  the  father  of  the  intended  wife,  and 
by  the  husband,  for  payment  of  £700  and  £.5000  respectively  after  their  respective 
deceases,  and  declarations  of  trust  subjecting  those  sums  to  a  power  of  appointment 
in  the  wife  if  she  survived  the  husband,  similar  to  the  power  with  respect  to  the 
£2000  and  £3000. 

By  his  will,  dated  13th  of  November  1835,  Thomas  Jackson  (the  father  of  Mrs. 
Perring),  after  giving  certain  legacies,  devised  and  bequeathed  all  his  real  and  the 
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residue  of  his  personal  estate  to  trustees,  in  trust  to  sell  and  convert,  and  invest  the 
[iroduce  in  the  pul)lic  stocks  or  funds  or  Government  or  real  securities,  and  pay  the 
dividends  and  interest  thereof,  and  the  income  of  his  real  and  personal  estate  till 
converted,  to  his  daughter  Mrs.  Perring  for  life,  for  her  separate  use,  without  power 
of  anticipation  ;  and  after  her  decease,  to  divide  the  capital  among  such  of  her 
cliililren,  and  the  issue  of  any  child  or  children,  in  such  shares,  and  subject  to  such 
limitations  over,  and  with  or  without  power  of  revocation,  as  she  should  bj'  deed  or 
will  appoint ;  and  in  default  of  appointment,  and  as  to  so  much  of  the  trust  funds, 
antl  of  the  beneficial  interest  therein,  whereof  no  such  appointment  should  be  made, 
in  trust  for  all  the  children  of  Mrs.  Perring,  share  and  share  alike. 

Mr.  Perring  died  without  e.xecuting  the  power,  and  afterwards,  on  the  15th  of 
November  1847,  Mrs.  Perring  executed  a  deed-poll,  whereby,  after  reciting  the  will 
of  her  father,  and  the  marriage  of  her  youngest  child  Blanche  with  Edward  Butler, 
and  that  no  settlement  had  been  executed  on  the  marriage,  she  appointed  one-fifth 
part  of  the  residuary  property  under  the  will  of  her  father,  over  which  his  will  gave 
her  a  power  of  appointment,  to  Mrs.  Butler  for  life,  for  her  separate  use,  with-[777]- 
out  power  of  anticipation,  and  after  her  decease  for  the  benefit  of  her  children  as 
therein  mentioned  ;  and  if  there  should  be  no  issue  of  Mrs.  Butler  living  at  Mrs. 
Butler's  decease,  then  she  appointed  the  said  fifth  part  in  trust  for  the  children  of  her 
son  Jackson  Perring  deceased,  and  her  other  three  then  surviving  children.  The 
deed  also  contained  a  proviso  that  in  case  Mrs.  Perring  should  not  thereafter  direct 
to  the  contrary,  Mrs.  Butler  or  her  issue  should  not  be  entitled  to  any  further  share 
of  the  residuary  property  under  Mr.  Jackson's  will ;  Mrs.  Perring  thereby  declaring 
her  intention  to  be  that  the  other  four-fifths,  over  which  she  had  not  exercised  her 
power  of  appointment,  should  after  her  decease  devolve  equally  upon  her  children 
Charles  Perring,  Claude  Perring  and  Ellen  Goodchild,  or  their  respective  representa- 
tives, and  the  personal  representative  of  Jackson  Perring,  such  last-mentioned 
representative  taking  the  share  only  which  the  said  Jackson  Perring  would  have 
taken  had  he  been  living.  And  Mrs.  Perring  thereby  reserved  to  herself  a  power  of 
revoking,  by  deed  or  will,  the  appointment  of  the  one-fifth  thereby  made,  and  to 
make  any  other  direction  or  appointment  or  disposition  of  the  same. 

By  a  deed  of  the  8th  of  May  1852,  it  was  declared  that  the  lands,  to  be  purchased 
with  the  £1500,  mentioned  in  the  settlement  of  1799  should  be  conveyed  to  the  uses 
declared  by  that  settlement,  or  such  of  them  as  were  then  subsisting. 

In  1849  Claude  Perring  died  without  having  been  married. 

Mrs.  Perring  made  her  will,  dated  the  10th  of  Maj'  1852,  as  follows  : — 

"  I  give,  devise  and  bequeath,  and  by  virtue  of  every  [778]  power  or  authority 
whatsoever  by  an  indenture  bearing  date  on  or  about  the  30th  day  of  April  1799," 
&c.,  "and  by  an  indenture  dated  the  8th  day  of  this  present  month,  or  either  of  such 
indentures,  given  or  limited  to  me,  or  otherwise  howsoever  enabling  me,  do  by  this 
my  will  direct,  limit  and  appoint  all  and  singular  the  stock,  sums  of  money,  mes.suages, 
hereditaments  and  real  and  personal  estate  whatsoever,  which  I  may  at  my  decease 
be  possessed  of  or  entitled  to,  or,  under  or  by  virtue  of  the  powers  contained  in  the 
said  indenture  of  settlement  or  otherwise,  have  power  to  appoint,  save  and  except  the 
sum  of  £20,  part  of  the  sum  of  £5000,  in  the  said  indenture  of  settlement  covenanted 
to  be  paid  (which  I  expressly  allow  to  devolve  unappointed  by  me),  in  manner 
following  (that  is  to  say),  two  equal  fourth  parts  of  the  same  respectively  to  Charles 
Perring,  one-fourth  to  my  daughter  Ellen  Goodchild,  and  the  remaining  one-fourth 
to  my  daughter  Blanche  Butler,  for  her  separate  use,"  &c. 

Mrs.  Perring  died  on  the  9th  of  February  1853. 

The  Master  of  the  Rolls  made  a  decree,  declaring  that  the  will  of  Mrs.  Perring 
operated  as  an  exercise  of  the  power  of  appointment  reserved  to  her  by  her  father's 
will,  as  well  as  of  the  power  reserved  by  the  settlement  and  the  deed  of  the  8th  of 
May  1852,  and  that  the  appointment  made  by  the  deed-poll  of  the  15th  of  November 
1847  was  revoked  by  Mrs.  Perring's  will,  and  that  the  whole  of  Thomas  Jackson's 
residuary  estate  passed  by  Mrs.  Perring's  will,  except  the  sum  of  £20  therein 
mentioned. 

Mr.  and  Mrs.  Butler  appealed  from  the  two  latter  declarations. 

[779]  Mr.  R.  Palmer  and  Mr.  JoUiflFe,  in  support  of  the  appeal. 

Their  Lordships  desired,  first,  to  hear  the  counsel  for  the  Respondents. 
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Mr.  Roupell  and  Mr.  Druce,  for  the  Kespoiiileiits.  The  testatrix  had  throe 
distinct  powers  when  she  made  her  will ; — the  power  to  appoint  under  the  original 
settlement  and  the  deed  of  the  8th  of  May  ;  the  power  to  apiioiiit  the  unappointed 
interests  under  her  father's  will,  and  the  power  of  new  appointment  reserved  under 
the  former  appointment.  Now  the  will  in  question  purports  to  e.xecute  the  powers 
given  by  the  original  settlement,  or  otherwise  howsoever.  These  words  e.vtend  to 
all  the  powers. 

They  referred  to  Tivllojie  v.  Linto-n  (1  Sim.  iSc  St.  477);  Bailei/  v.  Lhyd  {5  Russ. 
3.30),  and  Harivi/  v.  S/racei/  (1  Drew.  73). 

Mr.  Southgate,  for  other  parties. 

Mr.  R.  Palmer,  in  reply.  The  words,  "or  otherwise  have  power  to  apiwint,"  do 
not  operate  as  the  e.xercise  of  a  power  of  revocation  and  new  appointnicTit,  there 
being  powers  of  appointment  to  which  the  words,  in  their  ordinary  and  correct 
signification,  properly  apply;  Scrape's  case  (10  Rep.  143  b.)  ;  Dcr/g  v.  Lord  Marclcsfielil 
(Macnaghten's  Select  Cases,  44).  In  Brodie  v.  Barrii  (2  Ves.  &  B.  127),  and  Manoell 
V.  Maxwell  (2  De  G.  M.  &  G.  705),  it  was  held,  that  an  instrument  not  properly 
officious  in  affecting  lands  in  Scotland,  ought  [780]  not  to  be  applied  to  them,  there 
being  others,  with  respect  to  which  it  was  properly  officious.  If  the  construction 
contended  for  is  a  sound  one,  it  would  apply  to  the  Wills  Act,  which  would,  on  that 
construction,  have  a  most  injurious  effect,  for  a  will  would  then  destro}'  all  settle- 
ments in  which  powers  of  revocation  had  been  reserved.  Such  words  as  the  present 
cannot  extend  without  special  circumstances  to  a  power  which  can  oidy  be  exercised 
by  the  previous  exercise  of  a  power  of  revocation. 

The  Loed  Justice  Knight  Bruce.  I  apprehend  that  it  is  not  according  to  the 
true  import  or  correct  interpretation  of  the  words  used  by  the  testatrix  to  say,  that 
they  exhibit  of  themselves  an  intention  to  exercise  a  power  of  revocation.  But  if  the 
will  shews  an  intention  to  have  existed,  which,  without  so  construing  them,  cannot 
be  effectuated,  they  may  certainly  be  so  construed.  I  conceive,  however,  that  the 
will  here  does  not  shew  such  an  intention.  Every  word  of  the  instrument  may,  in 
my  opinion,  be  satisfied,  without  ascribing  to  the  testatrix  any  idea  of  dealing  with 
the  power  of  revocation  or  the  property  subjected  to  it. 

The  Lord  Justice  Turner.  The  cases  cited  on  behalf  of  the  Respondents  are 
very  distinguishable  from  the  present.  Here  an  actual  appointment  has  been  made 
with  a  power  of  revocation,  and  that  appointment  was  to  be  undone,  before  the 
power  of  new  appointment  would  arise.  To  shew  that  a  power  of  this  description 
has  been  exercised,  it  is  not,  I  think,  enough  to  shew  an  intention  to  appoint ;  an 
intention  to  revoke  the  former  appointment  ought,  I  think,  also  to  be  shewn.  The 
principles  acted  on  in  other  cases,  with  [781]  respect  to  the  exercise  of  powers,  seem 
to  me  to  apply  to  this.  If  a  person  has  an  interest  in  one  subject,  and  a  power  over 
another,  and  uses  general  words  of  di.sposition  only,  those  words  will  not  operate  as 
an  exercise  of  the  power.  It  is  otherwise  when  he  has  no  interest,  but  only  a  power. 
The  same  principle  must,  I  think,  apply  to  a  case  where  a  person  has  a  power  of 
appointment,  and  also  a  power  of  revocation  and  new  appointment.  The  general 
words  of  appointment  ought  not  to  be  held  to  be  an  exercise  of  the  power  of  revoca- 
tion. If  there  was  no  power  except  one  of  revocation  and  new  appointment,  it  would 
be  different,  and  the  general  words  would  be  then  held  to  l)e  an  exercise  of  that 
power.  I  think  it  clear  that  an  intention  must  be  shewn  to  revoke  and  undo  what 
has  been  already  done.     I  cannot  find  that  intention  here. 

I  concur  with  my  learned  brother  in  thinking  that  the  appeal  on  this  point  must 
be  allowed. 

Declare,  that  the  power  of  revocation  was  not  exercised  by  the  will  of  Sarah 
Perring,  and  vary  decree  accordingly.     Costs  out  of  estate. 

[782]     B.-vrrow  v.  Barrow.     Before  the  Lords  Justices.     Noc  17,  20,  Dec.  9,  1854. 

[S.  C.  18  Beav.  529.] 

In  making  a  settlement  of  property  belonging  to  a  wife,  the  Court  looks  not  only  to 
the  portions  of  her  fortune  which  the  husliand  may  have  already  received,  but  to 
all  the  circumstances  of  the  case,  and  particularly  to  the  husband's  conduct. 
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Where  therefore  a  widow  about  to  niarrj'  again  assigned  all  her  property  except  a 
life  interest  in  the  income  of  £10,000  consols,  to  which  she  was  entitled  under  a 
former  settlement,  in  trust  for  her  separate  use  during  the  coverture,  and  after- 
wards in  trust  for  herself,  if  she  survived,  or,  if  not,  for  the  second  husband,  and  it 
appeared  that  he  had  married  her  from  interested  motives  only,  and  there  had  been 
a  divorce  a  mcnsa  et  ihoro  for  adultery  on  his  part,  the  Court  settled  the  whole 
income  of  the  £10,000  consols  on  the  wife,  irrespectively  of  the  question  whether 
it  had  been  by  mistake  or  otherwise  left  out  of  settlement. 

This  was  an  appeal  of  the  PlaintiflT,  a  married  woman,  from  the  decision  of  the 
Master  of  the  Kolls,  directing  one-half  only  of  an  annual  sum  to  which  the  Plaintiff 
was  entitled  to  be  settled  for  her  separate  use. 

The  short  facts  of  the  case,  as  stated  in  the  judgment  of  Lord  Justice  Turner, 
were  as  follows : — By  the  settlement  made  upon  the  marriage  of  George  Combes  and 
Jane  Dell,  dated  the  27th  of  February  1839,  it  was  declared,  that  the  sum  of  £5000, 
£3  per  cent,  consolidated  Bank  annuities,  vested  in  the  trustees  of  the  settlement, 
should  be  held  upon  trust,  during  the  joint  lives  of  George  Combes  and  Jane  Dell, 
for  the  separate  use  of  Jane  Dell  without  power  of  anticipation,  and,  in  the  event  of 
Jane  Dell  surviving  George  Combes,  then  after  his  decease  upon  trust  to  permit 
Jane  Dell  during  the  remainder  of  her  life  to  receive  the  dividends  for  her  own 
absolute  use  and  benefit,  and,  subject  to  these  trusts,  upon  trust  for  the  children  of 
the  marriage,  with  power  to  Jane  Dell  to  appoint  the  fund  by  will,  in  the  event  of 
there  being  no  children  of  the  marriage.  By  a  deed-poll,  dated  the  3d  of  August 
1839,  a  further  sum  of  £.5000  consols  was  settled  upon  the  same  trusts. 

George  Combes  died  in  the  year  18-1-7,  leaving  his  wife  Jane  Combes  surviving, 
and  there  was  no  issue  of  the  marriage,  so  that  upon  his  death,  the  trust  for  the 
separate  use  of  Jane  Combes  determined,  and  she  be-[783]-came  entitled  to  the 
dividends  of  the  £10,000  consols,  during  the  remainder  of  her  life,  discharged  from 
the  trust  for  her  separate  use.  She  also  became  entitled  to  other  property  under  the 
will  of  George  Combes. 

On  the  30th  of  July  18-50,  Jane  Combes  married  Samuel  Howship  Barrow,  and 
by  the  settlement  made  upon  this  marriage,  dated  the  29th  of  July  1850,  the  property 
to  which  she  was  entitled  under  the  will  of  her  first  hu.sband,  together  with  some 
other  property  to  which  she  was  entitled,  was  settled  upon  trusts  for  her  separate 
use  during  the  joint  lives  of  herself  and  her  husband,  and  in  the  event  of  her  surviving 
him,  in  trust  for  her  absolutely  ;  but  in  the  event  of  his  surviving  her,  in  trust  for  him 
absolutely.  This  settlement  also  comprised  a  policy  of  insurance  for  £1000  effected 
by  S.  H.  Barrow  upon  his  life,  and  which  was  settled  upon  the  same  trusts,  but  the 
settlement  did  not  in  any  manner  refer  to  or  affect  the  interest  of  the  wife  in  the 
£10,000  consols,  which  was  subject  to  the  trusts  of  the  settlement  upon  her  first 
marriage. 

The  marriage  of  Mr.  and  Mrs.  Barrow  having  taken  place  on  the  30th  of  July 
1850,  they  immediately  went  abroad  and  did  not  return  to  this  country  until  the  16th 
of  September  following.  They  soon  afterwards,  and  on  the  19th  of  September  1850, 
took  up  their  residence  at  a  house  in  Torrington  Square,  where  Mrs.  Barrow  had 
resided  before  her  second  marriage,  and  they  continued  to  reside  there  together  until 
the  28th  of  September  1850,  when  Mrs.  Barrow  left  the  house.  She  had  not  .since 
cohabited  with  Mr.  Barrow;  and  in  the  month  of  February  1852,  she  instituted  a 
suit  against  him  in  the  Consistory  Court  of  London,  for  a  divorce,  upon  the  ground 
of  adultery  and  cruelty,  in  which  suit  a  sentence  [784]  of  divorce  upon  the  ground 
of  adultery  in  Mr  Barrow  was  pronounced  against  him  on  the  14th  of  July  1852. 

In  this  state  of  circumstances,  two  bills  were  filed  in  this  Court,  one  by  Mr.  Barrow, 
seeking  to  recover  the  dividends  on  the  £10,000  consols,  subject  to  the"  trusts  of  the 
settlement  made  upon  the  first  marriage,  the  other  bv  Mrs.  Barrow  seeking  to  rectify 
the  settlement  by  making  it  extend  to  the  dividends"  of  the  £10,000,  on  the  ground 
that  it  was  executed  under  the  full  belief  on  the  part  of  the  Plaintift"  thaf  those 
dividends  were  effectually  settled  by  the  first  settlement  to  her  separate  use  in  the 
event  of  a  second  marriage— a  belief  which  she  alleged  to  have  been  known  to  exist 
and  to  be  erroneous  by  her  second  husband.  In  the  alternative,  the  bill  sought  to 
have  the  whole  of  the  income  settled  upon  her.     The  first  suit  was  not  prosecuted. 
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but  in  the  second  suit  (that  instituted  by  Mrs.  Barrow)  a  great  deal  of  evidence  was 
gone  into  both  with  a  view  to  rectifying  the  settlement  on  the  second  marriage,  so  as 
to  include  Mrs.  Barrow's  life  interest  in  the  £10,000  consols,  and  also  with  reference 
to  the  conduct  of  Mr.  and  Mrs.  Barrow,  with  a  view  to  the  question  as  to  Mrs. 
Barrow's  right  to  a  settlement  out  of  the  income  of  the  consols,  supposing  her  not  to 
succeed  in  her  case  for  rectifying  the  settlement. 

The  second  of  these  causes  came  on  for  hearing  before  the  Master  of  the  KoUs  in 
regular  course,  and,  by  arrangement  of  the  parties,  the  first  cause  was  heard  with  it. 
The  Master  of  the  liolls  made  a  decree  in  both  the  causes,  declaring  the  Plaintiff 
entitled  to  half  of  the  dividends  of  the  £10,000  with  consequential  directions,  and 
giving  no  costs  on  either  side.  His  Honour's  judgment  is  reported  in  the  18th  Volume 
of  Mr.  Beavan's  Eeports,  page  529. 

[785]  The  Solicitor-General  [Bethell],  Mr.  K.  Palmer  and  Mr.  Walford,  in 
support  of  the  appeal. 

They  referred  to  Gikkmt  v.  Cator  (1  De  G.  &  Sm.  188) ;  Scott  v.  Spashett  (3  Mac. 

6  Gor.  599) ;  Dwnkki/  v.  DmiMey  (2  De  G.  Mac.  ^V-  Gor.  390). 

Mr.  "Willcock  and  Mr.  AV.  Forstei-,  for  the  Defendant  Barrow. 

Mr.  Lloyd,  Mr.  Follett,  Mr.  J.  "W.  Bovill,  Mr.  G.  L.  Kussell,  Mr.  G.  M.  Giffiu-d 
and  Mr.  Englehart,  for  the  other  parties. 

The  Solicitor-General,  in  reply. 

Judgment  reserved. 

Dec.  9.  The  Lord  Ju.stice  Knight  Bruce.  These  and  two  other  suits  are  the 
fruit  of  an  alliance  between  a  solicitor  and  a  widow,  who,  for  the  first  sixty  days  of 
their  married  life,  namely,  from  the  30th  of  July  to  the  28th  of  September  1850, 
lived  as  well  as  quarrelled  together,  but  at  the  end  of  that  period  parted,  exchanging 
a  state  of  conflict  which  though  continual,  was  merely  domestic,  for  the  more  con- 
spicuous, more  disciplined  and  more  eftectual  warfare  of  Lincoln's  Inn  and  Doctor's 
Commons.  They  are  now  here  claiming  one  against  the  other — he,  by  force  of  the 
marriage,  she,  notwithstanding  the  marriage,  hei-  life  interest  in  the  dividends  of  a 
sum  of  £10,000  £3  per  cent,  consolidated  annuities,  which  sum,  producing  of  course 
£300  a  year,  was  settled  upon  her  for  life,  with  a  power  of  testamentary  appointment 
over  the  capit<il,  by  a  settlement  made  on  her  [786]  former  marriage  with  Mr.  Combes 
in  1839,  and  another  deed  of  that  year. 

The  dispute  is  of  this  nature.  There  was  a  settlement  made  on  the  marriage  of 
1850.  It  did  not,  however,  comprise  or  aflect  the  income  of  the  £10,000  consols  or 
any  part  of  it,  though  comprising  and  securing  to  the  lady's  separate  use  the  revenue 
of  all,  or  nearly  all  (but  I  believe  substantially  the  whole  of)  her  other  property, 
including  even  the  enjoyment  of  her  furniture.  This  she  maintains  was  an  error  of 
omission.  She  asserts  the  agreement  between  herself  and  Mr.  Barrow  on  the  faith 
of  which  she  married  him,  to  have  been  that  all  her  property  should  be  settled  to  her 
separate  use.  She  alleges,  that  she  was  led  by  him  and  her  solicitor  Mr.  Fisher,  or 
by  one  of  them,  to  believe,  and  accordingly  did  erroneously  believe,  that  the  income 
of  the  £10,000  consols  stood  already,  by  means  of  one  or  both  of  the  deeds  of  1839, 
secured  to  her  separate  use  for  her  life,  as  against  any  husband  whom  she  might,  after 
her  first  husband's  decease,  marry,  independently  of  the  agreement  or  consent  of  any 
such  subsequent  husband,  and,  consequently,  without  any  necessity  or  occasion  for 
including  that  subject  in  the  marriage  settlement  of  1850.  She  says  that,  therefore, 
and  for  no  other  reason,  it  was  not  included  in  that  settlement — that  she  is  now  entitled 
to  have  the  agreement  (on  the  faith  of  which  she  became,  as  she  asserts,  Mr.  Barrow's 
wife)  performed,  so  far  as  their  marriage  settlement  has  not  executed  it — that  if  for 
want  of  sufficient  evidence  or  otherwise,  there  is  any  difficulty  in  the  waj'  of  obtaining 
her  wishes,  on  the  footing  of  express  agreement,  the  knowledge,  representations  and 
conduct  of  Mr.  Barrow  on  the  subject  of  the  income  of  the  £10,000  consols  before 
their  marriage  were  such  as  to  preclude  him  (independently  of  express  agreement) 
from  contending  successfully  in  a  Court  of  [787]  Equity,  that  she  is  not  entitled 
for  their  joint  Hves  to  that  income  for  her  separate  use,  but  that,  failing  as  to  both 
grounds,  she  is  still  entitled  against  him  to  a  settlement  of  or  out  of  the  dividends 
of  the  £10,000  consols  ;  and,  upon  a  just  view  of  the  facts  and  circumstances  of  the 
case,  and  the  principles  and  practice  of  a  Court  of  Equity,  to  have  the  whole  of  those 
dividends  settled  on  her  for  her  separate  use  during  their  joint  lives. 
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To  IK)  part  of  all  this  dors  the  lni.sl)aml  assent,  unless  possiMy  to  her  li^'ht, 
iinie]ien(loiitlv  of  anything'  tiiat  took  place  before  their  marriage,  to  some  settlement 
out  of  the  dividends'.  He  says  that  the  ileod  of  ISoO  accurately  and  fully  exec\ites 
the  entire  agreement,  uidess  so  far  (if  at  all)  as  the  deed  is  too  favonraldo  to  her ; 
that  his  coniiuct  before  the  iii.arriage  was  in  every  respect  fair  and  uu(jlijectionaljle,  so 
far  as  property  was  concerned,  but  that,  were  the  case  otherwise,  the  bill  filed  by  her 
is  so  framed  as  to  exclude  any  title  to  relief  not  on  the  ground  of  mere  contract.  He 
claims,  accordingly,  the  wiiole  dividends  for  him.sclf  during  his  wife's  life,  or,  at  least, 
during  their  joint  lives,  sidiject  only  to  such  (if  any)  right  to  a  settlement  as, 
iiidepenilently  of  what  took  place  ])reviously  to  their  marriage,  she  may  have  ;  and 
as  to  this,  the  Master  of  the  luills,  by  his  decree,  having  declined  to  deal  with  the 
dividends  on  the  ground  of  ante-uuplial  contract  or  ante-nuptial  conduct,  and  having 
settled  on  the  lady  half,  but  only  half,  of  the  dividends  for  her  separate  use,  leaving 
the  other  half  to  him  during  her  life,  or  during  their  joint  lives,  he  .seems  content 
with  that  disposition,  which  the  lady  is  very  far  from  being.  She  has  accordingly 
re-opened  the  entire  coutrovcr.sy  by  the  appeal,  that  (very  fully  argued  in  November 
last)  is  now  to  be  determined  so  far  as  the  Court  of  Chancorj'  is  concerned. 

[788]  1  may  hero  observe,  that  Mr.  Barrow,  having  in  1850  eli'ected  a  policy  of 
insurance  on  his  life  for  ,£1000,  which  the  deed  of  1850  settles  and  Ijinds  him  person- 
ally to  keep  up,  .Mrs.  Barrow,  by  her  counsel  at  the  Bar,  has  expressed  her  willingness, 
and  submitted,  that  in  the  event  of  her  success  in  any  cue  of  her  contentions,  the 
dividends  of  the  £10,000  consols  shall  be  subjected  to  paying,  during  their  joint  lives, 
tlie  premium  on  the  policy  (not  exceeding  its  present  amoinit  of  ,£l!4,  15s.  per  annum), 
from  the  time  of  the  first  and  on]y  payment  made  by  him  ;  she  is  also  willing  and  has 
sulimitted  to  be  restrained  from  anticipaticju  in  respect  of  the  dividends  of  the  stock. 
Further  it  may  not  be  superfluous  to  notice,  that  (with  a  view  cs])ecially  to  her  case 
for  a  settlement,  without  regard  to  her  allegations  of  ante-nuptial  contract,  of  frauil, 
and  of  representation),  Mr.  Barrow,  in  the  presence  of  his  counsel,  was  oH'ered  b\'  ns 
the  opportunity  of  being  again  examined,  and  adducing  further  evidence  before  us, 
or  at  least  of  applying  for  the  purpose — an  opportunity  not  accepted.  These  things 
being  so,  it  is  now  right  to  consider  with  some  degree  of  particularity  a  portion  at 
least  of  the  facts  proved. 

The  com-tship  between  Mr.  Barrow  and  Mrs.  Combes  began  not  much  if  at  all 
earlier  than  the  year  of  their  marriage,  as  to  which  his  depositions  contain  a  passage, 
that  in  jxiint  of  accuracy  may  be  i|\iestionable,  but  in  ]K)int  of  gallantry  can  scarcely 
be  so,  namely,  "I  did  not  begin  to  court  her  but  she  began  to  coin-t  me."  And  ho 
thus  (perhaps  with  eipial  gallantry)  si)oaks,  as  a  witness,  of  their  ages,  "I  was 
twenty-nine  years  old  when  I  married  her,  and  when  I  married  her  she  acknowledged 
to  be  forty-five  years  old,  but  I  believe  she  was  more."  Certainly,  in  1850,  she  had 
achieved  more  than  two  and  thirty  years,  but  was  without  a  family  and  was  enjoying 
a  net  income  nmler  .£800,  but  not"  under  £600  if  under  [789]  £700  per  ainiuiii,  of 
which  her  e(|uitable  life  interest  in  the  £10,000  consols  formed  a  part.  She  had,  I 
lielieve,  become  a  widow  in  1847.  Her  present  husband  and  opponent,  when  he 
accepted,  or  was  accepted  by  her,  and  when  they  married,  was  a  practising  solicitor, 
pn,ssessing,  as  it  seems,  little,  if  any,  private  fortune,  but  a  liaehelor  ;  yet,  though  a 
bachelor,  versed  somewhat  in  the  ways  of  women,  as  having,  at  least^  eight  living 
children  by  three  living  mothers,  a  combination  of  circumstances,  which,  known  to 
Mrs.  Combes,  when  she  resolved  to  marry  him,  was  not  viewed  by  her  as  unrecom- 
mendatory  of  the  proposed  connection. 

Seldom  on  the  whole  can  a  couple  before  marriage  have  laboured  so  diligently  to 
secure  an  inipeaceable  life,  while,  after  it,  we  find  them  fresh  from  church  handselling 
the  wedding-day  by  a  testamentary  controversy.  For,  under  the  marriage-settlement 
of  the  evening  previous,  as  well  as  the  ilecds  of  18,39,  she  had  powers  of  "appointment 
by  will  ;  and  a  will,  in  exercise  of  them,  having  been  prepared  for  her  overnight  by 
the  liridegroom,  the  mtptial  festivities  are  term'^inated  by  this  remembrancer  of  death, 
which  they  retire  with  a  clergyman  to  consider  in  private,  when,  the  pajier  or  part  of 
it  being  read,  she  observes,  that  it  bestows  on  her  consort  a  very  substantial  legacy, 
namely,  £;)000.  To  this,  as  diiuim'shing  materially  a  provision  made  bv  it  in  favour 
of  the  eight  children  of  the  ladies  of  the"  latter  (for  whom,  with  no  common  gcnero.sity, 
she    hail  certainly  intended  to  provide),  the  client   demurs,  and  a  deba'te   follows, 
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which,  after  pnjcceiliiig  some  way,  was  ailjournod,  and  the  luitlogrooiii  and  still 
intestate  bride  drive  from  Davies  Street  (where  the  l)reakfast  was  had)  to  her  own 
house  in  one  of  the  eastern  scjuares.  There  a  warm  interchange  of  sentiments  ensues, 
which  they  both  call  an  altercation — she  in  stronger  terms  tiian  he  uses— the  sul>- 
[790]-ject  being  the  .£5000  legacy.  But  the  lady  after  a  time  stops  the  argument  by 
aciniiescing,  and  accoi'diiigly  signs,  jjublishes  and  declares  the  instrument  Icstamcn- 
tarily.  Two  servants  attest  as  witnesses;  and,  this  inauguration  acciini|)lisiied,  the 
l)iidcgroom  and  his  testatrix  set  out  for  France  and  Italy  <>n  a  honeyuKJon  tour,  not 
altogether  a  hahyon  one,  but  proving,  in  trutii,  an  untoward  expedition,  in  which, 
not  they  alone,  l)Ut  their  comjjanion,  the  will,  also  sutlers.  Foi',  in  an  art'air  at  I'isa, 
where  for  some  time  their  (piarters  were,  the  lady  appears  to  have  torn  it  piecemeal, 
<iniiiio  (as  lawyers  say)  riinrellani/i.  The  husliand  seems  to  have  collected  the  bits, 
which  are  produced  hero  from  his  custody,  but  in  a  state  of  conglutination  and 
cohesion  absolutely  di.savowed  by  her,  and,  neces.sarily,  1  apprehend,  to  be  ascribed 
to  him.  In  September  18.")0,  the  tour  and  cohabitation  end,  and  soon  tlie  lady  seeks, 
and  in  July  1852  obtains,  in  the  Spiritual  Court,  a  divorce  from  lied  and  Ix'jard  on 
the  ground  of  the  gentleman's  adultery,  a  charge  not  controverted  or  resisted  by  him. 
The  sentence  appears  likely  to  remain,  as  it  now  is,  in  force,  their  coliabitation  having 
not  been  renewed  since  Septembei'  1850.  By  the  sentence  alimony  was  not  given  to 
Mrs.  Barrow,  nor  has  she  any.  Her  husband  may  be  able  or  unable  to  contribute 
from  resources  of  his  own  to  her  maintenance.  This  jwint  seems  not  clear ;  liut  it  is 
clear  that  he  does  not  do  so,  nor  has  he,  I  collect,  done  so  at  any  time  since  the 
marriage,  unless,  possil)ly,  to  some  extent,  while  they  were  together  during  its  first 
sixty  days.  He  has  probably,  indeed,  none  but  professional  income,  and  it  is  not 
discreditable  to  him  to  obser\e,  that  he  seems  not  disposed  to  abandon  to  destitution 
the  families  by  which  he  has  (however  irregularly)  surrounded  himself.  The  utmost 
extent  of  his  wife's  income  I  have  stated,  an  income  which  must  have  suffered,  and 
must  still  probably  suffer,  under  the  quadruple  litigation  conseijuent  on  their  differ- 
ences. She  cannot  now,  indepen-[791]-dently  of  the  dividends  of  the  ,£10,000  consols, 
have  £450  per  annum  clear,  ^\'hen  she  married  him  she  was  living  in  ease  and 
comfort  if  not  afHuence.  It  is  true,  however,  that  one,  at  least,  of  the  calculations, 
on  which,  in  uniting  themselves,  they  deliberately  proceeded,  has  not  been  dis- 
appointed— she  has  no  offspring.  He  has  settled  nothing  upon  her,  except  (if  it  is 
an  exception)  the  covenant  to  insure  his  life,  broken  and  set  at  nought  by  him  ever 
since  the  marriage.  The  adultery  proved  against  him  is  with  one  of  the  three 
concubines  mentioned  already,  who  are  nominally  specified  in  the  will  of  the  wedding- 
day,  and  the  previous  letter. 

[After  stating  other  details  of  the  case,  his  Lordship  proceeded] — 

Nor  is  it  to  l>e  forgotten,  that,  independently  of  adulteiy,  anil  without  pressing 
anything  against  Mr.  Barrow,  his  behaviour  to  his  wife  since  their  marriage  (whatever 
her  store  or  lack  of  wi.sdom  or  of  temper)  has  been,  in  more  than  one  instance,  not 
only  rough  and  harsh,  but  possibly  something  more. 

I  have  now  described  (so  far  as  I  think  in  any  I'espect  necessary)  what  is  the 
condition  of  circumstances — what  the  ungracious  concourse  of  events — in  which  we 
have  Mr.  Barrow  here  contending  for  the  right  to  appropriate  to  his  exclusive  u.se  a 
considerable  portion  of  his  wife's  income  during  hei'  life  or  during  the  joint  lives.  But 
(prevented  though  he  may  be  by  the  compact  of  1850.  at  least  for  some  time  to  come, 
from  lawfully  allying  himself  to  other  ladies)  I  have  been  unable  to  persuade  myself, 
that  in  any  sense  he  has  deserved  any  pai't  of  this  lady's  fortune.  Why  should  her 
means  contribute  to  his  separate  maintenance  or  expenditure  '.  How  has  he  become 
exempted  from  every  portion  of  the  [792]  duties  incumbent  on  a  husband  ?  Why  is 
he  not  to  maintain  his  wife?  I  think,  that,  in  the  particular  circumstances  proved, 
it  is  just  and  fair — is  consistent  with  the  principles,  rules  and  precedents  of  this 
jurisdiction — and  is,  moreover,  of  good  example,  that  (even  upon  the  assumption  of 
her  case,  as  to  fraud  and  representations  and  conti-act  liefore  the  marriage,  failing)  he 
should  still  be  excluded  from  the  income  of  the  £10.000  consols  during  their  joint 
lives,  and  she,  accordingly,  be  allowed  to  enjoy  the  whole  of  it  for  that  period  as  from 
the  separation  in  1850,  so  far  as  she  has  not  received  it. 

But  (subject  to  the  obligation,  already  mentioned,  regarding  the  jjolicy,  an  obliga- 
tion to  which,  if  she  could  object,  she  does  not),  I  have  hat!  doubt,  whether  the 
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(livideiuls  of  the  £10,000  consols,  and  the  next  friend  of  Mrs.  Barrow,  ought  not  to 
he  relieved  by  her  husband  altogether  from  the  costs  of  these  suits  as  between  party 
and  party  at  least.  On  the  whole,  however,  he  may,  I  think,  be  exempted,  to  some 
extent,  from  costs,  though  not  so  as  to  receive  any.  And  in  saying,  "to  .some  extent," 
1  moan  that  he  has  so  conducted  himself  with  regard  to  the  litigation  now  before  us 
as  to  render  his  total  exemption  improper,  and  that  we  should  mark  our  sense  of  this 
bv  ordering  him  to  pay  her  next  friend  £100  towards  costs.  Not  quite  sure  that 
this  is  just  towards  the  wife,  I  am  perfectly  satisfied  that  it  is  not  unjust  towards 
the  husband. 

[After  dealing  with  the  question  of  the  costs  of  the  other  parties  his  Lordship 
added]— 

It  will  have  been  perceived,  that  I  have  not  expressed  an  opinion  whether  there 
was  an  agreement  between  Mr.  and  Mrs.  Barrow,  as  to  the  dividends  of  the  £10,000 
consols  previous  to  the  marriage  of  1850,  or  whether  she  is  entitled  to  relief  on  the 
ground  that,  before  that  event,  [793]  he  was  improperly  silent,  or  made  any  improper 
representation  as  to  the  true  nature  or  position  of  her  interest  in  them.  My  reasons 
for  not  thinking  it  necessary  to  do  so  may  be  collected  from  what  I  have  said.  I  am 
willing,  however,  to  be  understood  as  inferring  and  believing  from  the  evidence,  not 
only  that  Mr.  Barrow,  before  any  instructions  had  been  given  for  the  marriage  settle- 
ment of  1850  or  on  the  subject  of  it,  well  knew  and  fully  comprehended  the  material 
contents  of  the  marriage  settlement  of  1839,  but  that,  moreover,  to  his  most  certain 
and  thorough  knowledge,  Mrs.  Barrow,  in  the  discussions  and  arrangements  pre- 
liminary to  that  settlement,  in  executing  it  and  in  marrying  him,  understood  and 
believed,  that  the  dividends  of  the  £10,000  consols  were,  after  their  marriage,  to  be 
wholly  for  her  separate  use,  nor  would  have  married  him  upon  the  settlement  of 
1850,  worded  as  it  is,  had  she  been  aware  of  that  true  state  of  things,  a  complete 
acquaintance  with  which,  during  the  whole  time,  was  most  plainly  possessed  by  him. 
It  follows,  in  my  opinion,  though  technically,  professionally,  judicially,  there  may 
have  been  or  may  be  different  views  as  to  Mr.  Barrow's  title  to  what  he  is  claiming, 
yet  that  no  man  (be  he  lawyer  or  layman)  can,  looking  at  the  claim  unprofessionally, 
see  its  character  in  any  other  than  one  light. 

The  Lord  Justice  Turner  (after  stating  the  facts  of  the  case  as  they  are  above 
detailed),  said — The  question  in  this  ease  relates  solely  to  the  life  interest  of  Mrs. 
Barrow  in  the  £10,000  consols.  If  she  is  entitled  to  that  life  interest  for  her  separate 
use,  it  is  immaterial  in  what  right  she  takes  it,  whether  by  virtue  of  her  right  to 
have  the  settlement  rectified,  or  by  her  equity  independent  of  that  right. 

[794]  I  propose,  therefore,  first  to  consider,  how  the  case  with  reference  to  the 
life  interest  in  these  funds  stands  upon  the  equity  of  Mrs.  Barrow  apart  from  any 
question  of  rectifying  the  settlement.  The  right  of  a  married  woman  to  a  settlement 
or  provision,  out  of  property  to  which  she  is  entitled  in  equity,  is  of  course  beyond  all 
question,  and  the  cases  which  were  cited  in  the  argument  have  fully  established,  that 
this  Court  exercises  a  discretion  as  to  the  extent  of  the  settlement  or  provision,  and 
has  full  power  to  secure  the  whole  to  the  wife,  if,  under  the  circumstances  of  the 
case,  it  thinks  fit  so  to  do.  The  first  question,  therefore,  to  be  considered,  is  what 
are  the  circumstances  to  which  the  Court  will  have  regard  in  the  exercise  of  this 
discretion. 

It  was  observed  in  argument,  on  the  part  of  the  Defendant  the  husband,  that 
the  cases  which  were  cited  were  cases  in  which  the  husljands  had  already  received 
some  considerable  part  of  the  fortunes  of  their  wives,  and,  no  doubt,  the  fact  of  the 
husband  having  received  other  property  of  the  wife  is  a  fact  to  be  taken  into  con- 
sideration, l.iut  I  by  no  means  think  that  it  is  the  only  fact  to  be  considered.  When 
this  Court  is  called  upon  to  exercise  its  discretion,  it  is  bound,  as  I  conceive,  to  act 
upon  a  just  view  of  all  the  circumstances  of  the  case,  and  not  to  limit  its  view  to 
any  one  particular  point.  More  especially,  in  my  judgment,  is  the  Court  bound  in 
cases  of  this  nature,  to  look  to  the  conduct  of  the  husband.  The  husband's  ri^ht  to 
the  equitable  property  of  his  wife  rests  upon  his  legal  rights,  and  his  legal  rights 
mamly  rest  upon  his  obligation  to  maintain  his  wife.  If,  then,  he  had  so  conducted 
hnnself,  as  that  she  cannot  live  with  him,  surely  that  circumstance  must  be  taken 
nito  account  in  determining  the  provision  to  be  made  for  her.  It  Mould,  as  it  seems 
to  me,  be  against  all  principle  to  hold,  that  in  cases  of  this  nature,  the  con-[795]-duct 
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of  the  husband  is  not  to  be  taken  into  account,  anil  such  a  position  would,  I  think, 
be  hardly  less  opposed  to  authority.  The  misconduct  of  the  wife  weighs  heavily 
against  her  equity  for  a  settlement.  It  has  even  been  held,  that  if  she  be  an 
adulteress,  this  Court  will  render  her  no  assistance,  and  make  no  provision  for  her, 
Bally.  Montgoi/ieri/  (2  Yes.  191);  Can-  v.  Eastahrookc  (4  Ves.  147),  and  I  do  not  see 
how,  consistently  with  justice,  it  can  be  held,  that  misconduct  of  the  wife  affects 
her  rights,  but  that  similar  misconduct  on  the  part  of  the  husband  has  no  i)])eration 
upon  his.  Indeed,  the  cases  to  which  I  have  referred,  shew  that,  although  there 
may  lie  misconduct  in  the  wife  and  no  misconduct  in  the  husband,  the  Court  will 
not  give  him  the  income  as  he  does  not  maintain  her. 

In  determining  this  case,  therefore,  we  are  bound,  in  my  opinion,  to  look  into 
the  conduct  of  the  Defendant  the  husband.  Upon  examining  it,  we  first  meet  with 
a  divorce  for  adultery  on  his  part.  I  am  by  no  means  satisfied,  that  it  is  necessary 
to  go  further,  aud  that  this  alone  is  not  sufficient  to  deprive  him  of  any  right  to 
any  portion  of  the  dividends  of  these  funds.  Such  a  decision  would  be  far  within 
the  range  of  Ball  v.  Montyoincvii  and  Carr  v.  Eastahrooke  :  but  it  is  unnecessarv  to  go 
so  far  in  the  present  case.  I  have  read  most  carefully  the  whole  of  the  evidence  in 
the  cause,  and,  upon  reading  it,  I  am  perfectly  satisfied,  that  the  marriage  was 
contracted  by  this  Defendant  from  interested  motives  merely,  and  that  his  conduct 
after  the  marriage  was  such  as  to  render  it  impossible  for  his  wife,  with  due  regard 
to  her  character  and  position,  to  continue  any  longer  to  reside  with  him.  I  found 
this  conclusion  not  upon  facts  which  can  fairly  to  be  said  be  in  dispute  upon  the 
evidence,  but  upon  the  husband's  own  statements  [796]  upon  many  facts  which  are 
sworn  to  on  one  side,  and  not  denied  upon  the  other,  upon  other  facts  contirnied  by 
independent  testimony  and  upon  the  terms  which  the  Defendant  himself  proposed 
for  a  reconciliation — terms  which  no  man,  having  the  least  sense  of  the  duties  and 
obligations  of  a  husband,  could  have  ventured  to  propose. 

This  being  the  view  which  we  take  of  the  equity  for  a  settlement  or  provision, 
as  distinct  from  the  question  of  rectifying  the  settlement,  it  is  unnecessary  for  us 
to  give  any  opinion  upon  that  part  of  the  case.  The  decree  must  be  varied,  as  my 
learned  brother  has  suggested. 

[797]    Attoeney-Genekal  v.  The  Corporation  of  Rochester.     Before  the  Lords 

Justices.     Fell.  14,  15,  16,  1854. 

[See  In  re  Campden  Charities,  1881,  18  Ch.  D.  319.] 

Where  property  was  devised  in  the  sixteenth  century  in  trust  to  apply  the  income 
for  the  perpetual  sustentation  of  an  almshouse  for  the  comfort,  placing  and  abiding 
of  the  poor  within  the  City  of  R.,  and  to  provide  six  beds  to  harbour  or  lodge  poor 
w-ayfaring  men  no  longer  than  one  night,  to  each  of  whom  fourpence  w-as  to  he 
paid  ;  and  also  in  trust  to  purchase  flax,  &c.,  for  setting  the  poor  at  w'ork  according 
to  the  18  Eliz.  c.  3  ;  and  the  income  of  the  property  had  greatly  increased  :  Held, 
that  an  administration  of  the  charity,  which  made  no  increase  in  the  number  of 
wayfarers  relieved,  or  in  the  amount  of  the  viaticum,  was  not  a  ])roper  one,  and 
that  a  scheme  ought  to  be  directed  upon  an  information  lieing  filed,  although  it 
did  not  pray  relief  in  respect  of  the  administration  of  this  part  of  the  charity. 

Quare,  whether  the  paj'ment  (after  making  provision  for  poor  travellers)  of  the 
residue  of  the  income  to  the  parish  officers  in  ease  of  the  rates  was  a  proper 
administration  of  the  charity. 

Where  a  charitable  gift  is  ambiguous,  it  may  be  interpreted  by  the  aid  of  contem- 
poraneous usage,  but  no  length  of  usage  will  warrant  a  de\'iation  from  the  terms  of 
a  trust  which  the  Court  regards  as  plain,  and  the  Court  did  not  hold  itself  bound 
as  to  such  deviation  bj'  proceedings  in  former  suits,  in  which  the  question  did  not 
directly  arise. 

There  must  be  a  substantial  ground  for  an  appeal  on  the  part  of  Defendants  to  a 
charity  information  to  exempt  them  from  payment  of  costs,  and  the  intimation  of 
the  opinion  of  the  Court  below  upon  the  substance  of  the  case  in  pronouncing  a 
decree  which  contained  no  declaration,  and  merely  directed  a  scheme,  was  not  held 
to  constitute  such  a  ground. 
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These  were  two  appeals  from  a  decree  of  the  Master  of  the  Rolls,  directing  a 
scheme  for  the  regulation  of  a  charity,  created  by  the  will  of  Mr.  Richard  Watts. 

Bv  the  will,  which  was  dated  the  i'2d  of  August  1579,  the  testator,  after  directing 
that  the  Mayor  of  the  City  of  Rochester,  at  that  time  being,  together  with  William 
Streaton,  William  Hall,  Richard  Wilkinson,  then  principal  citizens  of  the  .said  city, 
John  Maplesden,  George  Swamond  and  John  Nicholson  the  elder,  or  any  four  or 
three  of  the  survivors  of  them,  or  for  default  or  lack  of  four  or  three  of  them  being 
deceased,  then  that  the  Mayor  of  Rochester  aforesaid  for  the  time  being,  together 
with  four  principal  citizens  of  the  same  city  for  the  time  being,  should  sell  the  testator's 
principal  house  or  tenement  called  Satis,  and  the  messuage  or  house  [798]  thereunto 
annexed,  with  the  appurtenances,  and  all  his  furniture,  plate  and  household  stuff"  set 
down  in  an  inventory  by  him  then  ready  made,  and  all  his  leases  and  terms  of  years, 
and  that  the  money  thereof  had  and  received  should  be  bestowed  in  manner  therein- 
after expressed.  After  giving  a  pecuniary  legacy  he  directed  that  of  the  residue  one 
stock  or  portion  of  money  should  be  made  and  continued,  and  lie  put  forth  to  gain 
and  profit,  and  that  the  yearly  profits  should  be  bestowed  and  employed  for  and 
towards  the  perpetual  relief,  comfort  and  sustentation  of  an  almshouse,  and  such 
poor  people  as  were  thereinafter  limited  (that  was  to  say),  first,  that  in  the  almshouse 
then  already  erected  and  standing  beside  the  market  crass,  within  the  City  of 
Rochester  aforesaid,  there  should  be  re-edified,  added  and  provided  (with  such  rooms 
as  were  there  already  provided),  six  several  rooms  with  chimnies,  for  the  comfort, 
placing  and  abiding  of  the  poor  within  the  said  city,  and  also  be  made  apt  and 
convenient  places  therein  for  six  good  mattresses  or  flock  beds  and  other  good  and 
sufficient  furniture  to  harbour  or  lodge  in  poor  travellers  or  wayfaring  men,  being 
no  common  rogues  or  proctors,  and  that  they  the  said  wayfaring  men  should  harbour 
and  lodge  therein  no  longer  than  one  night,  unless  sickness  were  the  further  cause 
thereof ;  and  he  directed  that  those  poor  folks  there  dwelling  should  keep  the  house 
sweet,  make  the  beds,  see  to  the  furniture  and  keep  the  same  sweet,  and  courteously 
entreat  the  said  poor  travellers  ;  and  he  directed  that  every  of  the  said  poor  travellers 
at  their  first  coming  in  should  have  4d.,  and  that  they  should  warm  them  at  the  fire 
of  the  residents  within,  if  need  were,  which  charges  of  the  poor  travellers  aforesaid 
he  directed  should  be  maintained  and  continued  of  the  yearly  profits,  rising  of  the 
said  stock  being  well  employed  unto  the  said  purpo.se. 

[799]  The  testator  also  gave  as  follows  : — "  Item.  I  will  give  and  bequeath  unto 
the  mayor,  principal  citizens  or  commonalty  of  the  City  of  Rochester  aforesaid,  or  by 
any  other  name  or  names  as  they  be  incorporated,  and  to  their  succes.sors  for  ever, 
all  my  lands,  tenements  and  hereditaments,  with  their  appurtenances  whatsoever 
(except  my  principal  tenement  called  Satis  and  the  tenement  that  John  Fryer  dwelt 
in,  with  the  appurtenances,  which  before  I  have  willed  to  be  sold),  and  the  yearly 
profits  and  the  rents  of  the  .said  lands  shall  be  to  the  building  and  re-edifying  and 
increasing  of  the  said  alms  or  abiding  house  near  the  corner  cross  in  Rochester  afore- 
said, and  for  the  provision  of  flax,  hemp,  yarn,  wool  and  other  necessary  stuff  to  set 
the  poor  of  the  said  city  at  work  according  to  the  purview  of  a  certain  statute  made 
at  Westminster  in  the  eighteenth  year  of  the  reign  of  our  most  gracious  Queen 
Elizabeth,  touching  an  Act  for  the  setting  of  the  poor  a  work  and  the  avoiding  of 
idleness,  and  for  the  further  relief  of  such  as  be  poor  and  impotent  as  the  statutes  of 
this  realm  will  permit  and  allow  ;  which  yearly  profits  of  my  lands  I  have  put  down, 
rated  and  valued  as  they  be  now  yearly  let  at  this  present  (that  is  to  say),  my  lands 
and  tenements  in  Chatham  aforesaid,  £1.3,  6s.  8d.  ;  my  lands  and  tenements  in  St. 
Margaret's,  £.5 ;  my  lands  and  tenements  in  Halsto,  50s.  ;  my  lands  and  tenements 
in  Cuxton,  40s.  ;  my  windmill  at  Shorne,  £6  ;  also  my  tenement  at  Longlane  end,  in 
London,  total  £36,  16s.  8d.  And  whereas,  before,  I  the  said  testator  have  willed  my 
principal  house  called  Satis,  with  the  appurtenance.s,  and  my  said  leases,  goods  and 
moveables  to  be  sold,  and  to  be  used  and  employed  as  is  aforesaid,  so  my  mind  and 
will  is,  that  the  said  mayor  for  the  time  being,  and  the  other  parties  before  appointed 
to  make  the  said  sale,  shall  have  towards  their  costs  and  charges  and  pains  £5  : 
Provided  always,  and  my  will  is,  that  the  mayor,  principal  citizens  and  com-[800]- 
monalty  aforesaid,  and  their  successors,  of  the  City  of  Rochester,  or  by  any  other 
name  or  names  as  they  be  incorporated,  immediately  after  the  .sale  of  my  said  hou.se 
called  Satis  and  other  the  premises,  shall  become  bounden  and  obliged  unto  my  next 
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heir  or  heirs  male,  or  my  eldest  heir  female  in  hlood  for  lack  of  heirs  male,  in  a 
double  Slim  of  money  of  the  value  of  the  said  sale  or  stock,  that  they  shall  to  the 
uttermost  of  their  powers  preserve  and  maintain  the  stock  aforesaid,  and  the  yearly 
gain  and  profits  thereof  rising  shall  employ  unto  the  uses  and  purposes  liefore  recited, 
but  chieHy  and  principally  to  the  relief  and  comfort  of  the  said  poor  travellers  or 
wayfaring  people." 

By  an  indenture  dated  the  26th  of  April  159;?,  made  between  Mr.  Thomas  Pagett 
and  ?ilarian  his  wife  (late  the  wife  of  the  above-mentioned  Kichaid  Watts),  and  the 
mayor  and  citizens  of  the  City  of  Rochester,  and  certain  other  person.s,  reciting  that 
there  had  arisen  divers  ambiguities  and  doul)ts,  as  well  touching  the  above  gift  and 
bequest  concerning  the  sale  of  the  said  principal  house  or  tenement  called  Satis,  and 
the  messuage  or  house  thereunto  annexed,  and  the  said  leases,  stiitF,  furniture,  plate, 
utensils,  household  stuff,  goods  and  chattels,  and  how  the  same  profit  and  gain  might 
be  brought  to  continue,  which  should  be  grounded  only  upon  usury  and  interest  for 
loan  of  money  ;  as  also  great  doubt  how  the  profits  and  rents  of  the  said  lands  might 
thereafter  continue  and  be  employed  to  the  uses  and  purposes  appointed  and  declared 
in  the  said  will :  it  was  expressed  to  be  thereby  agreed,  that  in  consideration  that 
the  .said  Thomas  and  Marian  Pagett  might  have  and  hold  the  said  property  and  in- 
heritance of  the  said  house  and  tenement  called  Satis,  and  the  tenement  thereunto 
annexed,  and  the  said  stuff,  plate,  utensils  of  household  goods  and  chattels  in  the  said 
will  limited  to  [801]  be  sold,  they  would  not  only  pay  to  the  .said  mayor  and  parties 
authorized  to  sell  the  same  the  sum  of  100  marks  of  lawful  money  of  England  for 
and  towards  the  repairing  and  amending  of  the  said  almshouse,  and  provision  of  such 
bedding  and  furniture  as  is  aforementioned,  but  also  did  undertake  to  discharge  all 
the  said  sums  of  money,  and  to  convey  certain  other  property  to  the  mayor  and 
citizens.  By  the  same  deed,  the  mayor  and  citizens,  for  themselves,  their  successors 
and  assigns,  and  every  of  them,  covenanted  that  the  revenues  and  profits  which  from 
thenceforth  at  any  time  or  times  thereafter  should  arise  of  the  said  messuages  and 
tenement.?,  and  all  sums  of  money  which  should  be  received  hy  or  upon  the  revenues 
thereof  and  everv  of  them,  should  be  from  time  to  time  employed  in  manner  and 
form  following,  that  was  to  say,  that  therewith  and  with  and  by  such  other  tax  and 
means  as  by  the  statute  made  in  the  18th  year  of  Her  said  Majesty's  reign  shoulil  or 
might  be  lawfully  had  or  levied  in  the  said  city  and  limits  and  precincts  thereto 
belonging,  flax,  hemp,  yarn,  wool  and  other  necessary  stuff  as  is  aforesaid  should  be 
at  all  and  every  time  and  times  thereafter  provided  and  had  in  store  in  the  said  city, 
and  from  time  to  time  delivered  to  the  poor  of  the  said  City  of  Rochester  and  limits  and 
precincts  thereof  belonging,  that  would  work  upon  the  same,  and  that  the  workers 
thereof  should  be  within  three  days  after  reasonable  request,  after  the  end  of  the 
working  thereof,  paid  for  their  pains  therein,  and  that  the  things  so  spun  or  wrought 
in  cloth  or  otherwise,  as  soon  and  speedily  as  might  be,  should  be  sold  to  the  utter- 
most and  best  value,  and  that  the  money  and  all  other  profits  received  thereof  or 
therefore  should  be  employed  parth'  to  the  provision  of  new  flax,  hemp,  yarn,  wool 
and  such  other  stuff  as  aforesaid,  to  be  likewise  delivered,  wrought  and  sold,  and  the 
rest  towards  the  charges  of  the  relief  of  the  said  travelling  men  as  were  aforesaid  ; 
and  that  all  such  [802]  travelling  men  as  were  mentioned  and  meant  in  the  said  will 
to  be  harboured  and  lodged,  not  exceeding  the  number  of  six  in  any  one  night, 
should  be  upon  their  request  nightly  there  harboured  and  lodged  and  have  fourpence 
a^-piece  sati.sfied  and  paid  unto  them  within  one  hour  after  their  first  placing  there 
according  to  the  true  meaning  and  intent  of  the  said  will,  and  that  if  any  default  should 
be  had  or  made  at  any  time  or  times  in  or  concerning  the  employing,  bestowing  or 
payment  of  the  revenues,  profits  and  sums  of  money  aforesaid,  or  any  of  them,  or  any 
part  or  parcel  of  them,  or  any  of  them  in  and  for  the  intents  and  purposes  aforesaid, 
or  in  or  concerning  the  harbouring  or  lodging  of  the  said  poor  travellers  or  the  pay- 
ment to  them,  or  the  said  workers,  or  any  of  them,  of  the  said  sums,  contrary  to  the 
good  meaning  of  the  said  will  and  of  the  deed,  certain  penalties  therein  specified 
were  to  be  paid  by  the  corporation. 

The  statute  of  the  18th  of  Elizabeth,  c.  3,  s.  4,  which  is  referred  to  in  the  will 
and  the  deed,  "  To  the  intent  that  youth  may  be  accustomed  and  brought  up  in 
labour  and  work,  and  then  not  like  to  grow  up  idle  rogues,  and  to  the  intent  also 
that  such  as  may  be  already  grown  up  in  idleness  and  are  rogues  at  this  present  may 
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not  have  ;viiy  just  excuse  in  saying  that  they  cannot  get  any  service  or  work,  and 
then  without  any  favour  or  toleration  worthy  to  be  executed,  and  that  poor  and 
needy  persons  being  willing  to  work  may  be  set  on  to  work,"  provides  that  in  every 
city  or  town  corporate  within  the  realm,  a  competent  store  and  stock  of  wool,  hemp, 
flax,  iron  and  other  stuft",  by  the  appointment  and  order  of  the  mayor,  bailiffs,  justices 
or  other  officers  having  rule  in  the  said  cities  or  towns  corporate  (themselves  and  all 
other  the  inhabitants  within  their  several  authorities  to  be  taxed,  levied  and  gathered) 
shall  be  provided  ;  and  that  the  poor  shall  be  paid  for  their  work,  and  the  profits 
[803]  applied  to  purchasing  a  new  stock,  and  that  any  person  refusing  to  work  shall 
be  treated  as  a  vagabond  and  punished  accordingly. 

In  1672  an  information  was  filed  on  behalf  of  the  parishes  of  St.  Margaret  and 
Strood,  within  the  City  of  Ilochester,  in  which  a  decree  was  made  on  February  18th 
1674,  whereby  the  Court  declared  that  those  parts  of  the  parish  of  St.  Margaret  and 
Strood  that  were  within  the  limit.s,  liberties  or  precincts  of  the  City  of  Rochester, 
ought  to  have  a  share  and  proportion  as  well  of  the  work  as  of  the  surplus  of  the 
charity,  and  did  therefore  order  and  decree  the  same  to  them  for  ever  thereafter 
accordingly  ;  and  it  was  thereby  referred  to  Mr.  Justice  Twisden,  Sir  Robert  Barne- 
ham.  Sir  VVilliam  Twisden  and  Sir  John  Bankes,  or  any  three  of  them,  to  set  out 
such  share  and  proportion  of  the  said  work,  and  also  of  the  surplusage  of  the  money 
arising  and  annually  coming  and  remaining  of  and  from  the  rents  and  profits  of  the 
lands  and  tenements  devised  and  settled  to  and  for  the  charitable  use  aforesaid,  over 
and  besides  what  should  serve  for  ever  the  charitable  uses  in  the  will  expressed  to  be 
annually  paid  and  distributed  for  ever  in  such  proportions  to  the  said  parishes  of  St. 
Margaret's  and  Strood,  for  and  towards  the  relief  of  such  of  the  poor  inhabitants  of 
the  said  respective  parishes  as  were  residing  and  dwelling  within  the  liberties  and 
precincts  of  the  said  city,  in  such  manner  as  the  said  referees,  or  any  three  of  them, 
should  think  fit ;  and  it  was  also  ordered  that  the  said  mayor  and  citizens  and 
their  successors  should  for  ever  thereafter  yearly  account  before  the  wardens  and 
commonalty  of  Rochester  Bridge,  or  such  other  as  by  the  said  indenture  was  directed 
and  appointed  (other  than  the  Vicar  of  St.  Nicholas,  which  was  or  should  happen  to 
be  eldest  residentiary  prebend)  of  and  for  all  the  yearly  revenues  and  other  the  matters 
and  things  relating  to  the  said  charitable  [804]  use,  and  of  and  for  all  the  improve- 
ments, receipts  and  payments  concerning  the  same. 

In  pursuance  of  the  decree,  the  referees  apportioned  the  property  among  the 
parishes  of  Strood  and  St.  Margaret,  and  the  mayor  and  citizens  of  the  City  of 
Rochester  for  ever,  to  be  employed  as  well  for  the  relief  of  travellers  in  the  said  will 
and  indenture  mentioned  and  other  the  charitable  uses  in  the  said  indenture  mentioned 
as  for  the  benefit  of  the  poor  of  the  parish  of  St.  Nicholas,  within  the  said  City  of 
Rochester,  to  be  continued  for  ever. 

By  an  order  made  in  1680  the  award,  and  all  the  matters  and  things  therein 
contained,  were  ratified  and  confirmed. 

Some  further  particulars  respecting  this  and  two  other  suits  are  stated  in  the 
judgment  of  Lord  Justice  Turner,  jwst,  and  are  omitted  here  to  avoid  repetition. 

The  information  in  the  present  suit  complained  of  the  application  of  the  surplus 
(after  providing  for  the  relief  of  the  poor  travellers)  in  ease  of  the  poor  rates,  but  did 
not  expressly  seek  relief  in  respect  of  the  former  part  of  the  charity. 

The  mayor  and  corporation  and  the  trustees,  by  their  answers,  said,  that  the 
income  of  the  charity  property  for  the  year  ending  Michaelmas  1835,  amounted  to 
£2.500 ;  that  the  municipal  corporation  ceased  to  administer  the  funds  in  the  year 
1836  ;  that  there  was  a  sum  of  £4000  in  stock,  and  that  substantially  the  income 
amounted  to  above  £3000  ;  that  the  establishment  of  the  charity-house  consisted  of 
the  keeper  (the  person  who  was  now  the  keeper  having  been  appointed  by  the  mayor 
or  the  municipal  corporation  previous  to  the  year  1835),  and  [805]  that  such  keeper 
resided  in  the  charity-house  ;  and  that  he  now  received  a  salary  of  £30  per  annum 
for  keeping  the  house  and  furniture  in  order  for  the  accommodation  of  travellers  ; 
and  that  the  rule  was,  that  any  travellers,  not  exceeding  six,  received  tickets  of 
admission  to  the  said  house  on  application  to  the  provider  for  the  poor  in  the  said 
city ;  and  that  such  tickets  entitled  them  to  lodge  in  the  said  house  one  night,  and 
to  have  coals  found  them,  and  to  have  an  allowance  of  fourpence  in  money  ;  but  that 
since  the  introduction  of  gas,  which  was  now  used  in  the  house,  such  travellers  were 
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not  (as  the  Defendants  were  informed)  provided  with  canilles.  That  In-  the  annual 
account  of  the  income  and  expenditure  of  the  charity,  it  appeared  that  the  sum  of 
£''),  12s.  3d.  only  had  been  applied  during  the  year  "for  the  expenses  of  the  said 
house  for  the  reception  of  poor  travellers  or  otherwise  for  their  relief  or  benefit ;  that 
the  said  sum  of  ,£".5,  12s.  .Sd.  was  paid  out  of  the  portion  of  the  income  of  the  said 
charity  property  payable  to  the  parish  of  St.  Nicholas,  and  that  the  annual  expenses 
of  the  said  house  were  in  like  manner,  in  each  and  every  year,  paid  out  of  the  part.s 
of  the  said  income  payable  in  each  year  to  the  parish  of  St.  Nicholas.  That  the 
municipal  trustees  under  the  Corporation  Act  were  in  possession  of  the  estates  and 
received  the  rents.  They  managed  the  property,  paid  the  expenses  connected  with 
the  management,  including  the  almshouse,  and  then  handed  over  the  surplus  to  the 
parish  officers  of  the  several  parishes,  who  applietl  it  to  the  purposes  for  which  the 
poor  rates  were  applicable  in  the  said  parishes  respectivel}-,  and  in  exoneration  of  the 
liability  of  the  ratepayers  of  such  parishes  respective!}'. 

The  Solicitor-Gener.\i.  [Bethell],  and  Mr.  W.  M.  James  for  the  Attorney- 
(xeneral,  appeared  in  support  of  the  decree. 

[806]  Mr.  Campbell  and  Mr.  Messiter,  for  the  parish  officers  of  St.  Nicholas,  in 
support  of  one  of  the  appeals  ;  and  Mr.  Glasse  and  Mr.  Heberden,  for  the  parish 
officers  of  St.  Margaret's,  in  support  of  the  other.  The  information  makes  no  com- 
plaint as  to  that  portion  of  the  charity  which  relates  to  the  maintenance  of  the 
almshouse  or  the  reception  of  poor  travellers,  and  the  only  question  therefore  is, 
whether  the  rest  of  it  has  been  properly  administered  b}-  applying  the  surplus  income 
in  ease  of  the  poor  rates.  AVe  submit,  that  this  can  be  supported  as  a  proper  course 
of  administration  ;  1st,  by  the  terms  of  the  will  and  the  deed  of  endowment ;  2dly, 
by  the  former  decrees  of  this  Court,  from  which  no  appeal  has  been  brought ;  and, 
3dly,  by  long  usage,  which  of  itself  is  sufficient  interpretation  of  the  terms  of  the 
endowment. 

First,  with  respect  to  the  provisions  of  the  will.  Those  provisions  expressly  refer 
to  the  two  Acts  then  in  force,  the  provisions  of  which  were  combined  in  the  23  Eliz. 
c.  2.  The  testator  embodied  the  words  of  those  two  statutes  in  his  gift,  which  was 
to  be  for  the  same  purposes  ;  first,  the  relief  of  the  poor ;  and,  secondly,  for  setting 
them  at  work.  For  those  two  purposes  the  overseers  and  churchwardens  had  a  power 
of  taxation,  and  he  alludes  in  his  will  accordingly  to  the  rates  and  taxes.  Therefore, 
the  fair  construction  of  Mr.  AVatt's  will  is,  that  the  income  of  the  charity  was  applic- 
able in  ease  or  in  aid  of  the  poor  rates  to  be  levied  on  the  inhabitants.  He  does  not 
provide  merely  for  the  establishing  of  an  almshouse,  which  may  be  called  a  species  of 
private  charity  irrespecti^-e  of  poor  rates  ;  but  he  provides  for  those  two  purposes 
which  themselves  constitute  the  great  burden  of  all  poor  rates,  to  wit,  the  setting  of 
the  able-bodied  poor  to  work,  and  the  relief  of  the  aged  and  impotent.  It  cannot  be 
said  that  a  charity  may  not  be  well  founded  in  aid  of  the  poor  rate.  In  Attorney- 
General  V.  The  [807]  Corporation  of  Bermehupon-Tu-eed  (Tamlyn,  239),  the  gift  was  for 
the  erecting  and  maintaining  a  house  of  correction  within  the  borough,  and  for  main- 
taining and  ordering  the  poor  therein  for  ever,  and  all  other  idle  persons  coming  and 
being  therein.  That  was  heard  before  the  late  Master  of  the  Rolls  :  and  his  Lord.ship 
said,  "Generally  speaking,  gifts  for  the  use  of  the  poor  are  not  gifts  in  aid  of  the 
poor  rates ;  because  (as  it  has  been  said  in  other  ca.ses)  gifts  in  aid  of  the  poor  rates 
would  be  gifts  for  the  benefit  of  the  rich  and  not  of  the  poor.  But  in  this  particular 
case,  this  town  not  having  taken  the  benefit  of  the  statute  of  Elizabeth,  and  never  at 
this  time  having  raised  poor  rates,  these  were  gifts  for  purposes  in  respect  of  which 
poor  rates  were  to  be  levied  under  that  statute.  These  gifts,  therefore,  were  a 
substitution  for  poor  rates,  poor  rates  having  been  adopted  in  that  town  in  the  year 
1729.  The  declaration  of  this  Court  must  be  that  these  were  gifts  in  aid  of  the 
poor  rates."  Now  unquestionably  the  gift  there  was  not  more  clearly  or  expressly  in 
aid  of  the  poor  rates  than  the  gift  in  the  present  case.  Lord  Eldon,  in  Attorney- 
GencraJ  v.  The  Corporation  of  Exeter  (2  Russ.  52),  says,  "It  is  said,  that,  where  a 
charity  fund  is  given  to  persons  who  receive  parochial  relief,  it  is  applied  in  exonera- 
tion of  the  rich,  who  contribute  to  the  public  burdens  of  the  parish.  I  .say, — that 
is  not  so.  There  may  be  many  cases  in  which  there  cannot  be  a  more  prudent 
application  of  a  charity  fund  than  by  giving  it  to  those  who  are  receiving  parish 
relief ;  not  thereby  exonerating  the  rich  from  contributing  to  the  relief  of  the  poor, 
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but  addiiii;  to  the  relief,  which  the  law  has  provided,  further  relief,  which  the  rich 
are  not  lionnd  to  afford." 

Secondly,  the  only  point  in  di.spute  in  the  present  [808]  suit  has  been  decided  by 
authoritv,  from  which  this  Court  cannot  depart.  The  information  of  1672,  which 
came  liefore  Lord  Nottingham,  contained  the  same  complaint  as  the  information  in 
the  present  case.  It  was  that  the  corporation  had  for  several  years  employed  about 
three  ])arts  in  four  of  all  the  rents,  issues  and  profits,  and  of  the  improvements,  in 
defraying  the  common  charges  which  ought  to  have  been  paid  by  the  inhabitants  of 
the  parish  of  St.  Nicholas,  out  of  their  own  purses  and  estates,  towards  the  relief  of 
the  poor  of  the  .same  parish,  to  ease  and  free  themselves  and  the  rest  of  the 
inhabitants  of  the  parish  from  those  charges  whereby  they  themselves  and  the 
inhabitants  were  only  partakers  of  the  benefit  of  the  charitable  use.  The  information 
there  raised  two  questions ;  first,  as  to  the  shares  of  the  parishes ;  and,  secondly,  as 
to  the  mode  of  application  ;  and  we  find  that  as  far  as  express  words  go,  Lord 
Nottingham  merely  remedied  that  branch  of  the  complaint  which  related  to  the 
admission  of  the  wayfarers.  Having  done  so,  it  became  necessary  for  him  to  consider 
what  should  be  the  administration  for  the  future  of  the  rest  of  the  charity,  as  to 
which  complaint  had  been  made.  But  as  the  decree  is  silent  as  to  this,  the  unavoid- 
alile  inference  is,  that  so  much  of  the  complaint  was  rejected. 

Lord  Nottingham  directed  that  the  proportions  of  the  two  parishes  of  St.  Margaret 
and  Strood  should  lie  paid  to  the  churchwardens  and  overseers  of  the  poor  of  those 
parishes,  to  be  by  them  employed  to  the  intent  and  purpose  mentioned.  With  regard 
to  the  shares  which  belonged  to  St.  Nicholas,  he  did  not  direct  those  to  be  paid  to 
the  churchwardens  or  overseers  of  St.  Nicholas,  but  imposed  upon  those  shares  the 
burden  of  keeping  up  the  almshouse,  and  consequently  directed  them  to  be  received 
by  the  corporation,  and  to  be  by  them  applied  [809]  first  in  keeping  up  the  almshouse, 
and  secondly  in  relief  of  the  poor  of  the  parish  of  St.  Nicholas.  Lord  Nottingham, 
therefore,  must  have  intended  to  decide  the  question  as  to  the  application,  else  he 
would  not  have  ordered  that  the  funds  coming  to  the  parish  of  St.  Margaret  and  the 
jiarish  of  Strood  should  be  paid  to  the  churchwardens  and  overseers  of  the  poor 
of  the  parishes.  It  cannot  be  maintained  that  the  churchwardens  and  overseers 
represent  the  poor  of  a  parish  in  any  other  sense  than  that  they  are  the  persons  to 
le^'v  the  rates. 

An  information  as  to  the  administration  of  this  charity  came  before  Sir  AVilliam 
Grant  (see  a  reference  to  this  in  Aftarnej/-Geni'ral  v.  Mai/or  of  Rochester,  6  Sim.  275), 
who  admitted  the  parish  of  Chatham  to  participate  in  the  benefit  of  the  charity.  It 
was  an  information  at  the  suit  of  the  Attorney-General,  and  also  a  bill  by  the  guardians 
of  the  poor  for  that  parish.  Sir  William  Grant  decided  in  favour  of  the  guardians, 
who,  when  funds  were  received  by  their  officers,  would  of  course  apply  those  funds  in 
aid  of  the  poor  rate.  Another  information  was  filed  (6  Sim.  273)  by  the  parish  of  St. 
Margaret,  in  the  year  1829,  praying  for  a  new  apportionment  of  the  funds.  That 
was  also  not  merely  an  information,  but  it  was  an  information  by  the  Attorney- 
General,  and  a  bill  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
St.  Margaret.  In  the  result  they  did  not  obtain  the  larger  allotment,  which  they 
claimed  by  the  information  and  "bill,  and  the  Vice-Chancellor  said,  "  AVhat  is  now 
asked  is  to  depart  from  the  spirit  of  Lord  Nottingham's  decree,  and  therefore  this 
information  must  be  dismissed  with  costs."  There  was  an  appeal  from  the  decision, 
which  was  affirmed  by  Lord  Lyndhurst.  The  present  mode  of  administering  the 
charity  was  also  sanctioned  by  an  order  [810]  made  at  the  Kolls,  by  Sir  John  Leach, 
in  the  case  of  the  parish  of  Chatham.  By  this  order  (which  was  made  upon  a  petition 
of  the  inhabitants  of  a  part  of  the  parish)  a  payment  of  a  portion  of  the  income  of  the 
charity  was  directed  to  be  made  to  the  treasurer  of  the  parish  of  Chatham,  to  be  by 
him,  when  so  received,  from  time  to  time  applied  in  ease  of  the  rates  to  be  assessed 
on  the  inhabitants  of  the  part  of  the  parish  of  Chatham,  called  Chatham  intra,  for  the 
relief  of  the  poor. 

Lastly.  There  has  been  an  uninterrupted  usage  from  the  time  of  the  decree  of 
Lord  Nottingham,  not  only  without  complaint,  but  with  the  sanction  of  the  Court  on 
the  subsequent  occasions  to  which  we  have  referred,  and  we  submit  that  in  these 
circumstances  this  Court  has  no  authority  to  interfere  with  or  to  alter  the  destination 
of  these  funds  thus  settled  and  established  ;  Glcu^nmo  College  v.  Jftonieiz-General  (1  H. 
of  L.  Gas.  800).  -^  •  ^ 
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[The  LokI)  Ju.stice  Ti-kneu.  Is  not  the  pi'cseiit  ;i])i)t'al  at  all  events  preniatui-o? 
The  first  trust  is  to  employ  the  income  for  and  towai-ds  the  perpetual  relief,  comfort 
and  sustentation  of  an  almshouse,  and  such  poor  people  "as  shall  l)e  hereafter  limited, 
named  and  expressed."  Must  there  not  l)e  a  .scheme  as  to  this,  however  the  question 
as  to  the  rest  of  the  charity  may  be  determined  .'  The  decree  only  directs  a  scheme. 
Suppose  the  Court  should  agree  with  you,  that  a  portion  of  the.se  funds  shoukl  lie 
applied  to  the  poor  rate.     Is  there  to  be  no  inquiry  ,'] 

We  put  the  case  as  high  as  that.  Upon  this  information  the  only  question  raised 
is  as  to  the  application  in  ease  of  the  poor  rate,  which  is  alleged  to  be  wrong.  [811] 
There  is  not  one  single  word  as  to  any  other  alleged  misapplication,  nor  with  I'espect 
to  the  prior  trusts.  The  only  question  raised  on  the  pleadings,  is  whether  the  funds 
shall  or  shall  not  be  applied  in  aid  of  the  poor  rates.  [The  Lord  Justice  Tuknek. 
But  in  charity  cases  the  Court  does  not  confine  itself  entirely  to  the  scope  of  the 
information.]  With  respect  to  the  appeal  being  premature,  it  is  to  be  observed,  that 
the  Master  of  the  Eolls  in  giving  judgment  expressed  an  adverse  opinion  to  the 
Appellants  on  the  substance  of  the  case,  and  as  the  scheme  would  have  been  settled 
by  His  Honour  it  would  have  been  merely  a  waste  of  time  and  expense  not  to  appeal 
at  once.  His  Honour  considered  the  case  to  be  like  that  of  Attorneij-Gfneral  v.  Bovill 
(I  Phil.  762);  but  we  sul.imit  that  the  two  are  completely  distinguishable.  In 
Attorneii-Gcneml  v.  Bovill  (1  Phil.  762),  the  funds  were  not  given  in  aid  of  the  poor 
rate,  for  there  existed  no  poor  rate  at  the  time.  In  ;that  case,  moreover,  Lord 
Cottenham  said  that  he  did  not  in  fact  overrule  the  decree  of  the  Master  of  the  Eolls, 
as  the  two  judgments  were  consistent.  Another  distinction  is,  that  the  decree  of 
Lord  Nottingham  in  the  present  case  was  iurolled,  whereas  the  decree  of  the  Master 
of  the  Eolls  in  Aflwneij-General  v.  Bovill  (1  Phil.  762)  was  not  inrolled.  A  fourth 
distinction  is,  that  there  the  Lord  Chancellor  was  dealing  with  a  decree  of  the  Master 
of  the  Eolls,  whereas  in  the  present  case  the  decree  appealed  from  is  one  of  a  Master 
of  the  Eolls  overruling  or  altering  a  decree  which  had  been  made  by  a  Lord 
Chancellor. 

They  also  referred  to  Attorney-General  y .  IJliiteleij  {\\  Ves.  241);  Atfm-ney-General 
v.  The  Drcqwrs  Cotnpanii  (6  Beav.  382) ;  Attoniey-General  v.  I'he  Grocers'  Company  (6 
Beav.  526) ;  Attornei/-[812']-General  v.  Caiiis  College  (2  Keen,  150) ;  Attorney-General  v. 
The  Bishop  of  Worcester  (9  Hare,  328). 

Mr.  Vincent,  for  other  parties. 

The  Lord  Justice  Knight  Bruce.  The  decree  complained  of  is  merely  this : 
"  His  Honour  cloth  order  that  proposals  for  a  scheme  be  laid  before  the  Judge  of  the 
Court  to  whom  this  cause  is  attached  for  the  application  of  the  rents  and  profits  of 
the  charitj-  estates  in  the  pleadings  mentioned,  regard  being  had  to  the  will  of  Eichard 
Watts,  the  testator  in  the  pleadings  named,  to  the  indenture  dated  the  26th  day  of 
April  1593,  and  to  the  decree  of  Lord  Nottingham,  made  on  the  3d  day  of  November 
in  the  32d  year  of  the  reign  of  Charles  the  Second.  And  it  is  ordered  that  the 
further  consideration  of  this  cause  be  adjourned,  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  to  this  Court  as  there  shall  be  occasion."  With  this  the  Attorney- 
General,  who  had  jimportant  duties  to  perform  in  the  suit,  is  not  dissatisfied,  his 
reason  possibly  being  that  there  is  no  reference  to  a  Master,  and  that  the  scheme  will 
l»e  settled  by  the  Judge  before  whom  the  cause  was  heard,  and  probalily  will  be 
heard  subsequently.  The  Corporation  of  Eochester  do  not  complain,  nor  do  the 
charity  trustees.  The  Appellants,  whom  I  do  not  doubt  to  be  intelligent  as  well  as 
worthy  individuals,  are,  nevertheless,  parish  officers,  and,  being  parish  officers,  have, 
liy  some  process  of  reasoning  that  I  am  unable  to  understand  or  follow,  persuaded 
themselves  that  the  Attorney -General  has  obtained  not  less  but  more  than,  as  repre- 
senting the  rights  of  society  and  the  public  interest,  he  was  entitled  to  claim. 

Let  it,  however,  he  assumed  (though  I  am  not  giving  [813]  an  opinion)  that  at  the 
time  when  the  information  was  filed  the  rents  of  the  charity  estates  were  not  a  course 
of  application,  which,  as  to  more  than  nine-tenths  of  them,  was  a  course  of  misapplica- 
tion. Let  it  be  assumed  (though  I  do  not  say  that  it  could  be  right)  that  the  bulk 
or  some  portion  of  the  revenues  of  these  estates  should  be  received  by  parish  officers 
and  by  them  be  applied,  with  parish  and  borough  rates,  for  the  ordinary  purposes  of 
parish  and  borough  rates  ;  still  it  is  impossible  not  to  notice  the  striking  disregard 
with  which,  notwithstanding  the  great  increase  of  this  property,  the  plainly-expressed 
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wishes  and  intentions  of  the  testator  in  his  will,  and  of  the  subsequent  deed,  with 
respect  to  an  almshouse,  have  been  treated.  It  is  impossible  not  to  disapprove  and 
disavow  the  omission  to  increase  the  assistance,  which,  by  both  the  will  and  the  deed, 
was  directed  to  be  given  to  needy  wayfarers,  as  to  whom,  not  only  in  number  but  in 
amount  also  of  riatiann,  the  provision  made  in  the  sixteenth  century  has  not  been 
au>'mented,  while  the  rents  have,  since  that  time,  increased  by  thousands.  In  the 
fae'e  of  all  this,  churchwardens  and  overseers  have  been  found  to  contend  that  the 
justice  of  the  countrv,  apprized  of  these  abuses,  shall  allow  them  to  remain  as  they 
are— a  contention  which  (the  Court  being  now  possessed  of  the  case,  and  having  the 
power  if  not  to  redress  the  past  at  least  to  control  the  future)  is  scarcely  a  serious 
artair.  But  it  is  a  matter  of  regret  and  something  more,  that  in  a  community  on 
various  grounds  civilly  and  ecclesiastically  so  considerable  as  the  city  where  this 
charity  was  founded,  there  should  so  long  have  lieen  tolerated,  nay  (from  reasons  too 
ob\ious,  I  fear),  fostered  and  encouraged,  a  system  of  wrong,  which,  viewed  in  the 
light  most  favourable  towards  the  Defendants,  whether  as  a  mere  matter  of  money 
among  the  living  or  as  involving  the  spoliation  of  the  dead,  is,  in  point  of  law  as  well 
as  morality,  without  apology  and  without  excuse. 

[814]  The  Lord  Justice  Turner.  In  this  case  the  income  of  the  property  which 
is  in  (juestion  (now  of  very  great  amount)  has  for  a  great  length  of  time  been  applied 
in  ease  of  the  poor  rates,  that  income  being  by  the  will  and  the  deed  which  are  the 
foundation  of  this  charity  devoted  to  trusts,  to  which  I  shall  presently  have  occasion 
to  refer.  This  matter  having  come  before  the  Master  of  the  Rolls,  he  has  by  his 
decree  directed  a  scheme  to  be  laid  before  the  Court  for  the  application  of  the  charity 
income,  having  regard  to  the  will  of  the  testator,  to  the  deed  which  followed  on  that 
will,  and  also  to  a  certain  decree  which  has  been  made  by  this  Court ;  and  this  appeal 
comes  before  us  from  the  decree,  so  directing  a  scheme,  having  regard  to  the  will,  the 
deed,  and  the  former  decree  of  the  Court. 

Now,  in  a  case  of  that  nature,  I  apprehend,  it  rests  upon  the  Appellants  to  shew 
that  the  administration  of  this  charity,  in  the  mode  in  which  it  has  been  administered, 
is  absolutely  right  and  proper ;  or,  at  all  events,  that  some  qualification  ought  to  be 
introduced  into  the  decree  as  to  any  alterations  which  may  be  proposed  to  be  made, 
under  the  scheme  which  the  Court  is  about  to  carry  into  effect  ;  because,  unless  the 
Appellants  satisfy  us  either  that  the  administration  is  proper  or  that  some  qualification 
should  lie  introduced  as  to  the  scheme,  the  decree  must  be  right,  it  being  the  duty  of 
the  Court  to  take  care  that  a  proper  scheme  is  laid  down  for  the  administration  of  the 
charity. 

The  Appellants  carry  their  arguments  to  this  extent.  They  say  that  the  applica- 
tion of  these  funds  in  aid  of  the  poor  rates  is  altogether  a  just  and  due  application  of 
the  funds ;  and  they  justify  that  application  upon  three  grounds  :  upon  the  will  of 
the  testator,  the  [815]  decrees  of  the  Court,  and  usage.  The  first  instrument,  there- 
fore, which  is  to  be  looked  at  in  the  present  case,  is  the  will  of  this  testator.  [His 
Lordship  read  the  material  portions.]  Now  the  first  trust  which  is  created  by  the 
will  is  a  trust  for  the  maintenance  of  the  almshouse  near  the  corner  cross,  at 
Rochester.  And  consequently,  the  first  question  that  arises  on  this  decree,  is  whether 
it  can  1)6  a  due  administration  of  this  trust  to  apply  funds  which  are,  in  the  first 
place,  subject  to  the  maintenance  of  the  almshouse,  in  ease  of  the  poor  rates  falling 
on  the  parishes  of  Rochester,  and  whether  it  can  have  been  wrong  for  this  Court  to 
have  directed  a  scheme  for  the  application  of  the  funds  which  are," in  the  first  place, 
applicable  towards  the  almshouse,  but  which  are,  in  fact,  applied  to  another  and  a 
totally  dift'erent  purpose  1 

Let  us  look,  however,  a  little  at  the  subordinate  trust.  The  subordinate  trust  is 
to  provide  flax,  hemp,  yarn,  wool  and  other  necessary  stuflf  to  set  the  poor  of  the  city 
to  work  according  to  the  purview  of  the  statute  of  the  18th  of  Elizabeth  ;  and  as  to 
the  remainder,  for  the  further  relief  of  such  as  be  poor  and  impotent,  as  the  statutes 
of  this  realm  will  permit  and  allow.  It  is  argued  on  the  part  of  the  churchwardens, 
that  because  that  was  the  mode  in  which  relief  was  administered  to  the  poor  at  the 
time  when  the  will  was  made  by  this  testator,  the  income  is  now  applicable  to  the 
relief  of  the  poor  according  to  the  mode  in  which  that  relief  is  now  administered  ;  and, 
not  only  so,  but  that  it  is  applicable  to  all  purposes  whatsoever  to  which  the  poor 
rates  are  by  law  now  applicable.     Of  course  I  do  not  mean  now  to  decide  that  question. 
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It  may  be  very  proper  that  some  portion  of  these  funds  should  in  some  manner  be 
applied  for  the  benefit  of  poor  people  receiving  parish  relief  ;  hut  what  the  Appellants 
have  here  to  maintain  is,  that  the  whole  [816]  of  these  funds  are  bodily  to  be  paid 
over  to  the  overseers  of  the  parish  for  the  purpose  of  being  applieil  like  poor  rates  for 
the  purposes  to, which  those  rates  are  now  applied,  going  far  beyond  the  purposes 
which  were  prescribed  by  this  testator.  In  truth,  they  are  seeking  to  found  upon  a 
trust  which,  to  .say  the  least  of  it,  was  in  ai<l  of  the  mode  of  relief  at  that  time 
administered,  a  trust  for  the  application  of  the  funds  for  the  relief  of  the  poor  in 
unother  and  totally  dift'erent  mode.  I  think  it  is  impossible  here  to  say  that  the 
application  of  the  whole  of  these  funds,  in  the  mode  in  which  they  have  been  applied 
in  ease  of  the  poor  rates,  is  an  application  consistent  with  the  trusts  declared  by  this 
will ;  and  if  it  is  not,  then  it  is  the  duty  of  this  Court  to  direct  an  incjuiry  and  the 
settlement  of  a  scheme  for  the  application  of  the  funds,  uidess  the  point  has  been 
disposed  of  by  decisions  already  pronounced  upon  it. 

The  next  question  therefore  is,  whether  there  has  been  any  such  decision.  The 
Appellants  say,  that  there  has,  and  that  it  is  contained  in  a  decree  pronounced  by 
Lord  Nottingham  as  long  ago  as  1674.  In  examining  that  decree  to  ascertain  what  it 
decided,  it  is  necessary  to  inquire  what  was  the  nature  of  the  suit.  It  was  instituted 
to  extend  the  application  of  the  funds,  which  had  been  applied  for  the  benefit  of 
certain  parishes,  to  two  other  parishes.  The  prayer  of  the  information  was,  that  an 
equal  number  of  the  poor  of  St.  Margaret  and  Strood  might  be  set  on  work  with  the 
parish  of  St.  Nicholas,  and  that  they  might  have  an  equal  proportion  of  the  then 
present  and  future  revenues  and  improvements  of  the  charity.  The  question,  there- 
fore, which  was  raised  in  that  suit  was,  whether  the  fund  was  specifically  devoted  to 
the  benefit  of  the  poor  of  particular  parishes,  or  whether  it  extended  to  the  benefit  of 
the  poor  of  other  parishes,  which  were  part  of  the  City  of  Rochester.  It  [817]  is  true 
that  there  was  contained  in  the  information  a  charge,  that  for  several  years  the  parish 
of  St.  Nicholas  had  employed  three  parts  in  four  of  all  the  rents,  issues  and  profits, 
and  of  the  improvements,  in  defraying  common  charges,  which  ought  to  have  been 
paid  by  the  inhabitants  of  the  parish  of  St.  Nicholas,  out  of  their  own  purses  and 
estates,  towards  the  relief  of  the  poor  of  the  same  parish,  to  ease  and  free  themselves 
and  the  rest  of  the  inhabitants  of  the  parish  from  those  charges,  whereby  the}'  them- 
selves and  the  inhabitants  were  the  only  partakers  of  the  benefits  of  the  charitable 
use,  and  not  the  poor  of  the  city  ;  but  no  relief  was  prayed  on  that  subject,  the  relief 
prayed  being  confined  to  a  declaration  that  certain  other  parishes  might  have  an  equal 
proportion  of  the  then  present  and  future  revenues  and  improvements.  The  nature 
of  the  suit,  therefore,  was  to  have  it  determined,  whether  the  other  parishes  were 
entitled,  with  the  parish  of  St.  Nicholas,  to  their  share  of  the  income  of  the  charity, 
but  not  specifically  asking  any  declaration  or  decision  of  the  Court  upon  the  subject 
of  the  application  of  the  funds.  I  quite  agree  that  it  was  within  the  power  of  the 
Court  (and  perhaps  I  may  go  further,  and  say  that  I  think  it  was  the  duty  of  the 
Court),  if  it  thought  there  was  a  misapplication  of  the  charity  appearing  upon  the 
record  before  it,  to  deal  with  that  misapplication,  though  there  was  no  specific  prayer 
for  relief  addressed  to  that  subject.  But  then  let  us  see  how  the  matter  did  in  truth 
stand  before  the  Court  at  the  hearing  of  that  information.  We  must  take  that  not 
merely  from  the  allegation  which  is  contained  in  the  bill,  but  from  what  appeared  in 
the  answer  of  the  Defendants,  who  were  administering  the  charity  at  that  time.  That 
answer  does  not  state  the  fact  to  be  that  the  funds  were  applied  in  aid  of  the  poor 
rates,  or  in  ease  of  the  poor  rates,  but  it  states  that  the  funds  had  been  applied  in  the 
maintenance  of  the  hospital  or  almshouse,  the  comfort  and  [818]  relief  of  poor 
travellers,  and  setting  the  poor  in  or  about  the  said  city  at  work,  and  the  residue 
thereof  to  the  further  relief  of  the  said  poor  of  the  said  city,  which  did  accidentally 
and  in  consequence  redound  to  the  ease  of  the  inhabitants  of  the  said  parish  of  St. 
Nicholas,  in  the  charges  and  assessments  towards  the  relief  of  the  poor,  as  was  intended 
by  the  testator.  Then  they  state  the  mode  in  which  the  inhabitants  were  relieved. 
They  confess  that  they  and  their  predecessors  had  employed  and  disposed  of  the 
overplus  of  the  rents  and  profits  of  the  premises  (besides  what  was  sufficient  for  the 
maintenance  of  the  said  hospital  and  almshouse,  relief  of  poor  travellers,  and  setting 
the  poor  to  work),  for  the  relief  of  the  poor  of  the  said  city,  by  way  of  weekly  or 
monthly  pensions,  and  allowance  to  divers  of  them,  providing  fuel  and  other  necessaries 
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for  them,  according  to  their  necessities,  and  also  to  the  placing  out  of  poor  children, 
and  otherwise  to  the  relief  of  the  said  poor  of  the  said  city,  as  the  mayor  and  citizens 
of  the  said  city  from  time  to  time  thought  fit.  P'rom  that  answer,  therefore,  there 
does  not  appear  to  have  been  then  an  application  of  these  funds  in  the  mode  in  which 
at  the  present  moment  they  are  admitted  to  be  applied,  in  aid  and  in  ease  of  the  poor 
rates,  but  there  appears  to  have  been  an  administration  of  further  relief  to  poor 
people  in  the  shape  of  weekly  and  monthly  pensions  and  allowances,  provision  of  fuel, 
and  placing  out  their  children  in  the  character  of  apprentices.  And  when  we  look  at 
the  decree  which  was  made  by  Lord  Nottingham,  we  must  of  course  regard  it  accord- 
in"  to  the  circumstances  as  they  stood  before  him.  Having  regard  to  the  circumstances 
as'^thev  appear  on  the  answer,  there  does  not  appear  to  have  been  at  that  time  any 
breach  of  trust  of  this  charity  apparent  on  the  proceedings,  calling  for  a  declaration 
of  the  Court  on  the  subject  of  the  mode  of  application.  The  charity,  no  doubt,  might 
have  been  applied  in  some  other  mode  at  that  time  [819]  than  that  which  appeared  on 
the  answer ;  but,  on  the  answer,  there  were  statements  of  further  relief  administered 
to  the  poor  beyond  what  they  could  be  entitled  to  receive  under  the  provisions  of  the 
Poor  Law  Act.  Then  look  at  the  decree  which  is  made  by  Lord  Nottingham.  Lord 
Nottingham  declares  that  the  two  parishes  "  ought  to  have  a  share  and  proportion,  as 
well  of  ihe  work  as  of  the  surplus  of  the  charity,  devised  and  settled  as  aforesaid, 
according  to  the  present  revenue  thereof,  and  thereafter  according  to  such  improve- 
ments as  shall  at  any  time  thereafter  be  made  thereof."  And  the  decree  is,  that  they 
shall  have  it  for  ever,  and  it  is  referred  to  Mr.  Justice  Twisden,  Sir  Robert  Barneham, 
and  others,  or  any  three  of  them,  to  set  out  such  share  and  proportion  of  the  said 
work,  and  also  of  the  surplusage  of  the  money  arising  and  annually  coming  and 
remaining  of  and  from  the  rents  and  profits  of  the  lands  and  tenements  devised  and 
settled  to  and  for  the  charitable  use  aforesaid,  over  and  besides  what  shall  serve  for 
ever  the  charitable  uses  in  the  said  will  expressed,  to  be  annually  paid  and  distributed 
for  ever.  So  that  this  decree  keeps  on  foot  the  previous  trust  for  the  almshouse,  by 
limiting  the  powers  of  the  referees  under  the  decree  to  the  surplus,  after  providing 
for  the  pre^■ious  purposes.  The  matter  referred  to  them  was,  to  set  out  the  share 
and  proportion  of  the  work,  and  of  the  surplusage  to  which  the  several  parishes  were 
entitled.  So  far,  therefore,  as  the  referees  went  beyond  merely  ascertaining  the 
proportions,  thev  went  beyond  the  authority  which  was  given  to  them  by  the  decree. 
They  made  an  award,  by  which  they  set  out  the  different  proportions  which  the 
parishes  were  to  take,  and  in  doing  so  they  certainly  seem  to  me  to  have  gone  be3'ond 
the  authority  which  was  given  to  them  by  the  decree,  for  they  not  only  ascertained 
the  proportion  which  each  of  these  parishes  was  to  take,  but  they  shifted  the  trust 
for  the  almshouse  upon  the  proportion  which  [820]  was  allotted  to  one  parish, 
relieving,  therefore,  or  purporting  to  relieve,  l)y  their  award  (not  in  conformity  with 
the  decree,  or  the  authority  given  to  them  by  the  decree),  a  portion  of  the  charity 
fund  which  was  given  to  the  two  other  parishes,  from  the  trust  to  which  that  fund 
was  subjected  by  the  will  of  the  testator,  and  the  deed  which  followed  upon  that  will. 
Therefore,  to  that  extent,  these  arbitrators  or  referees  clearly  went  beyond  their 
authority.  It  is  said,  however,  that  this  Court  confirmed  and  acted  upon  that  award. 
But  at  the  foot  of  the  award  there  is  this  memorandum,  signed  by  the  Mayor  of 
Rochester  and  several  members  of  the  corporation.  "  We,  the  mayoV  and  citizens  of 
the  City  of  Rochester,  do  consent  and  agree  that  the  several  parishes  of  St.  Margaret 
and  Strood,  before  mentioned,  shall  have  the  several  shares  and  proportions  of  the 
work  and  surplusage  of  the  rents  and  charity  before  expressed,  in  such  manner  and 
form  as  is  before  set  forth  and  allotted."  There  are  also  like  memorandums  signed 
by  the  minister  and  principal  inhabitants  of  the  parish  of  Strood,  and  by  the  mimster 
and  principal  inhabitants  of  St.  Margaret.  So  that  this  award  did  not  take  effect  by 
its  own  force,  and  is  nothing  more  than  the  agreement  of  the  ministers  and  principal 
inhabitants  of  the  parishes,  that  the  charity  funds  which  had  been  devoted  bv  this 
testator  to  particular  purposes  should  be  applied  in  another  mode  than  that  which  the 
testator  had  provided.  And  when  the  order  confirming  the  award  is  looked  at,  it  is 
thus  expressed :  "  Upon  opening  of  the  matter  this  day  unto  this  Court  bv  Mr. 
Bridges,  being  of  Plaintifi's  counsel"  (the  Attorney-General  not  appearing  at  all) 
"and  upon  producing  the  award  and  reading  the  decree,  it  was  praved  that' the  said 
award,  and  all  the  matters  and  things  therein  contained,  may  stand  confirmed  by  the 
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decree  of  this  Court,  the  same  being  made  by  the  submission  and  approbation  of  the 
parties  concerned,  [821]  signified  by  their  hands  thereto  sul)scribod  to  the  said  award: 
Whereupon  and  upon  hearing  of  Mi-.  Gibbs,  Ijcing  of  the  Defendant's  counsel,  who 
did  admit  the  .said  award  was  made  pursuant  to  the  said  order  of  reference,  and  the 
same  is  submitted  to  and  subscrilied  liy  the  parties  concerned,  and  does  not  oppose 
the  absolute  confirmation  thereof :  This  Court  doth  thereupon  order,  that  the  said 
award,  and  all  the  matters  and  things  therein  contained,  do  stand  ratified  and  con- 
firmed by  the  authority  and  decree  of  this  Court." 

AVhen,  therefore,  this  matter  of  the  award  is  investigated,  it  turns  out  to  have 
been  in  truth  an  arrangement  made  between  the  mayor  and  corporation  of  Rochester 
not  under  their  common  seal,  and  the  minister  and  principal  inhabitants  of  these 
parishes,  as  to  the  application  of  the  fund  in  the  mode,  or  rather,  as  to  the  propor- 
tions in  which  it  was  to  be  applied  (for  I  do  not  think  the  mode  was  alteied  by  the 
award)  in  the  proportions  prescribed  by  that  award.  The  confirmation  was  "upon 
the  consent  of  all  the  parties,  the  Attorney-General  not  having  appeared,  and  was 
simply  a  matter  of  arrangement  between  them  to  dispose  of  the  funds,  in  one 
respect,  at  least,  in  a  manner  contrary  to  the  trusts  created  by  the  testator's  will. 

1  think,  therefore,  that  Lord  Nottingham's  decree,  and  the  proceedings  under  it, 
interpose  no  difficulty.  Then  there  came  afterwards  a  suit  before  Sir  William  Grant, 
in  which  a  decree  ^yas  made.  That  also  was  a  suit  in  the  nature  of  a  claim  by  a 
parish  to  be  let  into  a  share  or  proportion  of  the  funds  which  had  hitherto  been 
distributed  between  the  other  parishes.  No  question  appears  to  have  been  raised 
as  to  the  application  of  the  funds,  and  in  truth  it  was  the  object  of  all  parties,  both 
Plaintitf  and  Defendant,  that  the  funds  should  continue  to  be  [822]  applied  in  the 
mode  in  which  they  had  hitherto  been  applied  in  ease  of  the  parish  poor  rates. 

Upon  the  whole,  it  appears  to  me  that  none  of  the  proceedings  relied  upon 
interpose  any  difficulty  in  the  way  of  a  proper  decree  being  now  made  for  the  adminis- 
tration of  this  trust. 

But  then  it  is  said  that  the  point  is  settled  by  long  usage.  Undoubtedly,  if  an 
instrument  be  doubtful  in  its  terms,  contemporaneous  usage  may  be  referred  to  ;  and  if 
there  has  been  a  long  usage  in  the  application  of  funds  to  purposes  which  may  be 
warranted  upon  one  construction  of  the  instrument,  but  which  may  not  be  warranted 
upon  another  construction  of  the  instrument,  the  Court  will  lean  to  that  construction 
of  the  in.strument  (provided  it  be  doubtful)  which  will  best  correspond  with  the  mode  in 
which  the  funds  have  been  for  so  long  a  period  applied.  But  that  is  the  case  where  the 
Court  has  not  the  trust  before  it,  or  at  all  events  where  the  trust,  if  it  is  before  the 
Court,  is  doubtful  in  its  terms  and  interpretation.  If  the  Court  finds  a  clear  trust 
expressed  on  a  will,  no  length  of  time  during  which  there  has  been  a  deviation  from 
it  can  warrant  this  Court,  as  I  apprehend,  in  making  a  decree  in  contradiction  to 
such  a  trust.  But  if  usage  is  to  be  regarded  in  the  present  case,  where  is  it  to  bo 
found  ?  "Which  usage  is  best,  the  earliest  or  the  latest  1  If  the  usage  here  is  to  be 
taken  from  the  answer  to  the  information  which  was  filed  in  Lord  Nottingham's 
time,  can  it  be  said  that  the  present  application  of  the  charity  funds  is  consistent  with 
that  usage  ? 

I  entertain  no  doubt  that  these  appeals  must  be  dismissed,  and  dismissed  with 
costs.  I  the  more  readily  dismiss  the  appeals  with  costs,  because  I  think  that  the 
[823]  waste  of  charity  funds  in  this  Court  has  been  most  painful  and  distressing  to 
everybody  who  has  been  called  upon  to  administer  them  ;  and  if  there  has  been  a 
proper  decree,  I  never  will  countenance  parties  coming  here  for  their  own  interests 
against  charities,  in  putting  those  charities  to  further  expense,  unless  there  be  sub- 
stantial ground  for  the  appeal.  In  the  present  case  I  think  that  these  parties  had  no 
substantial  ground  for  the  appeals.  It  appears  to  me  clear  to  demonstration  that  a 
scheme  was  necessary.  I  think  that  the  terms  of  the  decree,  in  saving  that  regard 
shall  be  had  to  the  deed,  the  will  and  the  decree  of  Lord  Nottingham,  left  open  every 
point  to  these  Appellants  which  they  could  be  entitled  to  insist  on. 
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[823]     I'EA  /■.  HiNTON.     Before  the  Lords  Justices.     Nov.  14,  1854. 
r«;  C  19  Beav  324.     See  Knox  v.  Turner,  1870,  L.  K.  9  Eq.  164.     Discussed, 

One  of  the  makers  of  a  joint  and  several  promissory  note,  who  was  a  surety  for 
he  other,  effected  an  insurance  on  the  life  of  the  latter,  with  his  privity  and  con- 
currence for  an  amount  equal  to  that  secured  by  the  note.  The  principal  died, 
havin-  appointed  the  surety  his  executor,  and  the  surety  received  the  insurance 
money.  Held,  that  to  the  extent  to  which  it  was  not  required  for  nidemnitying 
the  surety,  it  ought  to  lie  applied  in  payment  of  the  debt. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Kolls  on  an  adjourned 

summons,  in  an  administration  suit,  which  came  on  to  be  heard  with  the  cause  on 

further  directions.     The  principal  question  was,  whether  the  Defendant    who  was 

the  executor  of  the  testator  in  the  cause,  ought  to  be  debited  with  £300,  received 

by   him  in  respect   of  a  policy  which  he  had  effected  in  November  1848  on  the 

testator's  life.     The  case   is  reported  below  in  the  19th  Volume  of  Mr.  Beavans 

Reports  (page  324),  where  the  facts  are  stated.  ,     ,  ,  ,        ,  , 

The  vM  voce  examination  which  took  place  below  had  not  been  taken  down,  and 

application  was  made  to  [824]  their  Lordships  for  a  vinl    voce  examination  before 

themselves  but  it  was  arranged  that  the  case  should  be  argued  in  the  first  instance 

on  the  evidence  before  the  Court.     On  this  evidence  it  appeared,  that  the  Defendant 

was  on  many  occasions,  the  solicitor  of  the  testator,  and  on  very  intimate  terms 

with  him,  and  that  the  testator   was  engaged  to  be  married    to  the   Defendant's 

daughter.      It  also   appeared  that  the  Defendant  had   joined   the  testator  as   his 

surety  in  a  promissory  note  for  £300  to  a  Mr.  Bevan.     The  Defendant  claimed  to 

be  a  creditor  of  the  testator,  but  this  was  disputed,  the  testator  having  taken  a  son 

of  the  Defendant's  as  apprentice  to  him,  at  a  premium,  in  his  profession  of  surgeon 

and   apothecary,  and   having  attended  professionally  members  of  the  Defendant's 

family ;   and  there  being  a  conflict  of  testimony  as  to  the  understanding  respecting 

these' attendances,  as  well  as  on  the  other  facts  connected  with  the  accounts  between 

the  testator  and  the  Defendant.     The  Defendant  stated  upon  Ms  deposition,  that  he 

was  the  agent  to  the  office  in   which   the  insurance  was    eftected ;    that   different 

forms  of  proposals  were  used  when  a  party  insured  his  own  life  and  when   a  third 

party  insured  a  life,  but  that  the  same  printed  form  was  applicable  to  all  cases,  only 

filled  up  in  a  different  manner ;   that  his  recollection  was  not  distinct  on  the  matter, 

but  that  his  impression  was,  that  the  policy  was  effected  by  him  for  money  owed 

by  the  testator  to  him ;   that  the  testator  never  gave  him  instructions  to  insure  his 

(the  testator's)  life,  but  that  the  testator  signed  the  proposal  for  insurance,  which 

was  necessary,  whether  a  person  was  insuring  his  own  life,  or  another  was  insuring 

it.     That  the  premium  was  paid  by  way  of  debit  in  the  Defendant's  account  with 

the  insurance  company,  and  that  there  was  no  other  entry  of  the  premium  on  this 

insurance  except  in  the  Defendant's  account  book  with  the  insurance  office  ;   that  the 

£300  was  advanced  by  Bevan  on  the  21st  of  October  1848,  [825]  but  the  Defendant 

could  not  say  whether  he  had  lent  Mr.  Lea  any  money  in  that  month,  and  that  the 

proposal  for  insuring  the  testator's  life  was  in  the  handwriting  of  the  Defendant 

and  his  son.     The  Defendant  said  he  could  not  swear  that  the  insurance   was  not 

for  £300  advanced  by  Mr.   Bevan.     He  admitted  that  he  had  received   the  £300 

secured  by  the  policy  from  the  insurance  office,  and  had  paid  the  debt  to  Mr.  Bevan 

out  of  the  testator's  estate. 

The  Plaintiff',  who  was  a  sister  of  the  testator,  deposed  that  she  lived  and  resided 
with  the  testator,  and  kept  house  for  him  from  the  month  of  June  1847,  until  the 
time  of  his  death,  which  took  place  on  the  17th  of  March  1849,  and  that  he  spoke 
to  her  on  two  or  three  occasions  shortly  before  his  death  respecting  his  affairs ;  and 
told  her  on  his  death-bed  that  he  had  insured  his  life  for  £300,  and  that  the  papers, 
together  with  his  will,  were  in  the  Defendant's  possession ;  and  that  he  also  told 
her  that  the  Defendant  had  sold  his  (the  testator's)  practice  and  furniture,  and  that 
there  would  be  quite  sufficient  to  repay  the  Plaintiff  the  £200  she  had  lent  to  him. 
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and  that  after  his  delit.s  were  paid,  there  would  be  something  considerable  to  be 
divided  between  the  Plaintiff  and  her  sister. 

Mr.  Koupell  and  Mr.  Bagshawe,  for  the  Appellant.  The  policy  was  effected  by 
the  Defendant,  who,  in  effect,  has  paid  all  the  premiums.  Xo  contract  is  shewn  to 
have  existed  between  him  and  the  testator  binding  the  1  )cfendant  to  effect  or  keep  on 
foot  the  policy.  The  testator  cannot  therefore  be  said  to  have  had  any  interest  in 
the  policy.  Whether  the  Defendant  had  an  interest  or  not  was  a  matter  with  which 
the  testator's  estate  has  no  concern.  It  is  a  matter  between  the  Defendant  and  the 
office.  But  it  is  clear  that  the  Defendant,  who  was  [826]  constantly  in  advance  to 
the  testator,  had  sufficient  interest  to  enable  him  to  effect  a  valid  policy. 

Mr.  R.  Palmer  and  Mr.  J.  H.  Palmer,  for  the  Respondent.  The  policy  was  effected, 
it  is  clear,  with  the  privity  of  the  testator,  and  for  the  purpose  of  indemnifying  the 
Defendant  in  respect  of  the  joint  note.  The  proceeds  must  be  therefore"  applied 
according  to  that  arrangement. 

Mr.  Ronpell,  in  reply. 

The  Lord  Justice  Knight  Bruce.  We  propose  at  the  present  moment  to 
decide  but  one  question  in  this  case  ;  namely,  whether  the  sum  of  .£300  received 
after  Mr.  Lea's  death  by  Mr.  Hinton  from  the  insurance  office  ought  to  be  debited 
to  him  as  the  executor  of  Mr.  Lea,  in  account  with  that  gentleman's  estate. 

If  the  insurance  in  dispute  was  effected  by  Mr.  Hinton,  as  the  agent  or  trustee 
of  Mr.  Lea,  it  is  of  couise  that  the  question  must  be  decided  in  favour  of  Mr.  Lea's 
estate.  But  if  the  insurance  was  not  so  effected,  then  I  think  that  the  facts  before 
the  Court  render  inevitable  the  conclusion  that  Mr.  Hinton  effected  it  for  the  pur- 
pose of  protecting  and  indemnifying  himself  as  a  surety  or  creditor,  or  as  a  surety 
and  creditor  of  Mr.  Lea,  in  whose  life  Mr.  Hinton  does  not  appear  to  have  had  an 
interest  in  any  other  sense.  Nor  can  he  be  heard  to  say,  that  he  received  the  money 
which  he  did  receive  from  the  office,  for  any  other  purpose,  denying  as  he  does  that 
he  effected  the  policy  on  the  account  and  for  the  benefit  of  Mr.  Lea.  Now,  upon 
the  mate-[827]-rials  before  us,  it  is  imposssible  to  say  that  the  whole  of  this  sum  was 
required  for  the  protection  or  indemnity  of  Mr.  Hinton  as  surety  or  creditor,  or  in 
both  capacities,  exclusively  of  the  £300  due  to  Mr.  Bevan,  or  that  it  was  not  the 
duty  of  Mr.  Hinton,  sustaining  the  united  characters  of  Mr.  Lea's  executor,  of 
surety  for  him  as  to  that  debt,  and  of  the  assured  in  the  policy,  who  had  I'cceived 
the  money  upon  the  policy,  to  apply  in  or  towards  discharging  the  debt  to  Mr.  Bevan, 
if  not  the  whole  of  the  insurance  money,  at  least  .so  much  of  it  as  was  not  required  for 
protecting  or  indemnifying  Mr.  Hinton  as  surety  or  creditor,  or  surety  and  creditor 
otherwise.  But  as  executor  he  has  del)ited  Mr.  Lea's  estate  with  the  whole  of  the 
£300  due  to  Mr.  Bevan,  which  sum  was  paid  after  the  receipt  of  the  insurance  money  ; 
a  state  of  circumstances  removing  all  doubt,  if  doubt  could  otherwise  have  been 
entertained  as  to  debiting  Mr.  Hinton  with  the  insurance  money,  whether  he  effected 
or  did  not  effect  the  policy  as  Mr.  Lea's  agent,  or  as  a  trustee  for  that  gentleman. 
What  I  have  said  leaves  (I  repeat)  untouched  the  question  whether  Mr.  Hinton 
ought  to  be  credited  with  any  amount  with  which  he  is  not  at  present  credited. 
The  Lord  Justice  Turner  concurred. 


[828]  Between  Maurice  Ceely  Trevillian,  on  behalf  of  himself  and  all  other 
the  mortgagees  and  assignees,  under  10  Geo.  4,  c.  xlvi.,  of  the  rates,  tolls, 
additional  works,  hereditaments  and  premises  therein  mentioned.  Plain/iff;  and 
The  Mayor,  Aldermen  and  Burgesses  of  the  City  and  Borough  of 
Exeter,  Hugh  Myddleton  Ellicombe,  and  Her  Ma.iesty's  Attorney- 
General,  Defendants.     Before  the  Lords  Justices.     JVoe.  14,  1854. 

A  corporation  raised  money  under  an  Act  of  Parliament  on  mortgages  of  the  tolls 
and  additional  works  of  a  canal,  and,  acting  on  what  the  Court  of  Appeal  (differing 
from  the  Court  below)  decided  to  be  an  erroneous  construction  of  the  Act,  applied 
part  of  the  money  so  raised  in  paying  off  old  mortgages  affecting  other  pi'operty  of 
the  corporation.    On  the  tolls  and  additional  works  proving  an  insufficient  security  : 
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Hekl,  that  the  new  mortgagees  were  entitled  to  follow  their  money  so  far  as  it  had 
been  erroneously  applied,  and  to  stand  in  the  place  of  the  old  paid-olt'  mortgagees 
as  against  the  other  property  of  the  corporation. 

This  was  the  appeal  of  the  Plaintiff  from  a  decree  of  Yice-Chancellor  Kinder.sley, 
granting  no  further  relief  than  that  of  continuing  a  receiver  and  directing  payment 
of  the  riaintiff's  costs. 

In  lt<L'5,  and  for  some  centuries  previously,  the  mayor,  aldermen  and  burgesses  of 
the  city  and  liorough  of  Exeter  were  the  owners  of  a  canal,  which  had  been  formed 
bv  their  predecessors  many  centuries  since,  for  convejnng  goods,  wares  and 
merchandizes  from  the  sideway  or  navigable  channel  of  the  river  Exe,  above  the  town 
of  Topsham,  to  the  river  Exe,  at  a  public  quay  at  Exeter. 

In  IH-lb,  the  corporation  formed  the  design  of  extending  the  canal,  so  as  to  join 
till'  river  at  a  lower  point  than  the  place  where  they  previously  joined,  and  in  other 
[829]  respects  to  improve  the  canal.  With  this  view,  previously  to  obtaining  any 
Act  of  Parliament,  they  began  the  pi-ojected  improvements  and  carried  them  on 
durino-  the  years  1825,  1826,  1827,  1828,  and  part  of  1829,  when  they  obtained  an 
Act  of  Parliament,  on  the  construction  of  which  one  of  the  questions  in  the  cause 
turned. 

For  the  purpose  of  effecting  the  improvements,  they  borrowed  several  sums  of 
money  from  different  persons,  under  their  general  right  as  owners  of  the  property, 
amounting  altogether  (exclusive  of  a  prior  mortgage  to  Lord  Eolle  for  £14,000)  to 
£-14,724.  These  mortgages  were  charged  upon  the  canal,  and  also  upon  some  other 
general  property  belonging  to  the  corporation.  In  the  progress  of  the  alterations  and 
improvements  of  the  canal,  they  found  that  it  was  necessarj-  to  get  the  sanction  of 
Parliament  for  their  proceedings.  They  accordingly  applied  for  and  on  the  14th  of 
May  1829,  obtained  an  Act  (10  Geo.  4,  c.  xlvi.),  "for  altering,  extending  and  im- 
proving the  Exeter  Canal."  By  that  Act  various  powers  were  vested  in  the  corpora- 
tion, and  (among  others)  a  power  to  borrow  money  on  mortgage  of  the  tolls  and 
additional  works  of  the  canal  according  to  a  form  set  out  in  the  Act,  without  any 
limitation  as  to  the  amount,  for  the  purpose  of  completing  the  improvements.  Under 
those  powers  they  borrowed  £85,900,  out  of  which  they  applied  £34,724  in  paying 
ofT  that  amount  of  the  pre-existing  mortgages,  other  than  the  mortgage  vested  in 
Lord  Eolle.  The  remainder  of  the  money  they  applied  in  completing  the  improve- 
ments which  they  had  already  commenced  and  prosecuted  in  a  consideiable  degree 
liefore  the  passing  of  the  Act. 

The  works  having  been  completed,  the  profits  of  the  canal  were  for  several  j'ears, 
and  up  to  about  the  period  when  the  bill  was  filed,  so  considerable  as  to  produce 
[830]  more  than  sufficient  to  pay  all  the  interest  on  the  monies  which  had  been 
borrowed  by  \-irtue  of  the  Act  of  Parliament,  upon  mortgages  of  the  canal  property  in 
the  form  given  by  the  Act.  But  shortly  before  or  about  the  time  of  the  filing  of  the 
liill,  owing  to  the  making  of  railways  and  other  causes,  the  profits  of  the  canal  fell  off, 
and  there  was  not  sufficient  to  pay  the  interest  on  these  statutory  mortgages.  The 
Plaintiff',  who  was  one  of  the  mortgagees  under  the  Act  of  Parliament,  thereupon 
instituted  the  present  suit  on  behalf  of  himself  and  of  the  other  persons  who  were 
either  mortgagees  or  assignees  of  mortgagees  on  the  property  by  virtue  of  the  Act  of 
Parliament.  The  Defendants  were  the  corporation,  their  officer,  and  the  Attorney- 
General,  as  representing  the  interest  of  the  public.  By  the  bill  the  Plaintiff  insisted 
that,  according  to  the  true  construction  of  the  Act  of  Parliament,  there  was  no 
authority  to  borrow,  under  the  Act,  any  more  money  than  was  necessary  for  the 
expenditure  which  would  be  made  in  continuing  and"  completing  the  works,  which 
had  been  already  commenced  and  which  had  considerably  progressed  at  the  time  of 
the  Act  of  Parliament,  and  that,  at  all  e\'ents,  there  was  no  power  to  apply  the 
monies  borrowed  to  any  purposes  whatever,  except  the  purposes  of  continuing  and 
completing  the  works  in  question,  and  that  the  corporation  being  by  the  terms  of  the 
Act  constituted  trustees  of  the  money  borrowed,  committed  a  breach  of  trust  in 
applying  £34,000  of  it  in  payment  of  the  former  mortgages,  and  that  consequently 
the  mortgagees,  being  in  the  nature  of  cestuis  que  trustent,  had  a  right  to  come  against 
the  trustees  to  make  good  the  loss  occasioned  by  the  breach  of  trust,  out  of  their 
general  property. 
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It  i.s  not  consiilered  useful  to  ro]iort  the  ease  upon  the  tiue.stion  of  construction  of 
the  Act  of  Parliament.  The  Vice-Chanceilor,  from  who.se  jndgnieiit  the  altovo  state- 
[831]-ment  of  the  case  is  in  substance  taken,  thus  e.xpressed  himself  res])ecting  the 
frame  and  interpretation  of  the  Act,  "  Now  I  have  carefully  yone  through  this  .\ct 
of  Parliament,  and  to  say  that  it  might  have  been  made  more  clear  and  precise  than 
it  is,  or  even  to  say  that  there  is  at  least  one  pas.sage  in  it  which  is  absolute  nonsense, 
is  only  to  say  of  this  Act  what  I  am  afraid  may  be  predicted  of  perhaps  nine  out  of 
ten  Acts  of  Parliament  which  come  before  Courts  of  Justice  for  their  consideration. 
Out  of  the  terms  of  it,  however,  I  have  to  collect,  as  well  as  I  can,  what  the  meaning 
of  the  Legislatiire  was.  But  upon  going  through  those  terms,  beginning  with  the 
title  of  the  Act,  then  going  to  the  preamble,  then  to  the  various  clauses,  I  find 
expres.sions  used  with  a  want  of  attention  to  consistency,  the  language  .sometimes 
indicating  one  thing,  or  leading  to  an  indication  of  one  thing,  and  in  other  clauses 
leading  to  a  different  indication.  It  is  upon  the  balance  of  these  ditVerent  expressions 
that  I  am  to  come  to  the  best  conclusion  that  I  can,  and  I  must  say,  that  the  conclu- 
sion at  which  I  have  arrived  is  one  which  I  have  not  formed  without  doubting 
whether  another  judicial  mind  might  not  place  a  different  construction  upon  the 
same  words."  After  going  through  the  different  portions  of  the  Act  in  detail.  His 
Honour  thus  concluded  the  portion  of  his  judgment  respecting  the  question  of  con- 
struction, "  Looking  at  the  whole  of  the  facts  as  they  existed  at  the  time  when  this 
Act  of  Parliament  was  passed,  as  they  are  recognized  or  referred  to  in  it,  looking  at 
the  title  of  the  Act,  its  preamble  and  the  different  sections  to  which  I  have  referred, 
and  having  also  read  over  all  the  other  sections  and  found  nothing  in  them  material 
to  the  question,  the  conclusion  at  which  I  have  arrived  (although  I  caiuiot  describe  it 
as  a  certain  conclusion,  or  one  which  I  should  feel  confident  that  every  other  Judge 
would  form)  is  that  it  was  not  the  intention  of  the  Legislature  to  limit  the  amount 
of  money  borrowed,  to  simply  [832]  and  strictly  such  amount  as  was  necessary 
merely  to  continue  what  was  already  begun,  but  that  the  corporation  were  justified 
in  borrowing  so  much  money  as  would  go  to  pay  the  expenses  of  the  whole  of  that 
which  the  title  of  the  Act  states  that  it  intended  to  authorize,  namely,  the  altering, 
extending  and  improving  of  the  canal,  one  portion  of  which  was  actually  done  at  the 
time." 

By  the  petition  of  appeal,  the  Plaintiff  complained  of  the  decree,  so  far  as  it  gave 
him  no  relief  in  respect  of  the  application  of  part  of  the  .sum  of  £85,900  in  payment 
of  sums  expended  upon  or  in  relation  to  the  canal  prior  to  the  date  of  the  pas.sing  of 
the  Act,  and  also  so  far  as  it  gave  the  Plaintitf  no  relief  in  respect  of  the  application 
by  the  corporation  of  the  rents  and  profits  of  the  canal  in  manner  in  the  pleadings 
mentioned,  and  also  so  far  as  it  gave  the  Plaintiff  no  relief  in  respect  of  the  existing 
mortgages  affecting  the  canal  and  other  property  of  the  Corporation  of  Exeter. 

Mr.  Follett  and  Mr.  J.  V.  Prior,  for  the  Appellant,  cited  Barnes  v.  Racster  (1  Y. 
&  C.  C.  C.  401) ;  Bwlgen  v.  BignoU  (2  Y.  &  C.  C.  C.  .377) ;  Athmeji-General  v.  Cor- 
poratian  of  Xoncich  (16  Sim.  225,  affirmed  by  Lords  Justices,  November  1851). 

Mr.  Teed,  Mr.  Rolt  and  Mr.  Fooks  for  the  Respondents,  referred  to  Ponlet  v.  The 
Basiiif/stoke  Canal  Compani/  (3  Bing.  N.  C.  433). 

The  Lord  Justice  Knight  Bruce  said  he  was  of  opinion  that  as  between  the 
corporation  and  those  whom  the  Plaintiff  represented,  the  estates,  which,  with  the 
canal  tolls,  were  included  in  the  mortgages  created  before  the  passing  of  the  Act, 
wei'e  the  first  fund  for  paying  [833]  those  mortgages,  and  that,  according  to  the  true 
construction  of  the  Act,  it  was  not  within  the  duty  or  powers  of  the  corporation  to 
raise  money  under  the  Act  for  payment  of  any  mortgage  existing  previously.  But 
his  Lordship  agreed  with  the  Vice-Chancellor  in  not  thinking  it  a  matter  of  surprise 
that  different  minds  should  interpret  dilferently  such  a  collection  of  words  as  that  of 
which  the  Act  was  composed. 

The  Lord  Ju.stice  Turner  was  also  of  opinion  that  upon  the  true  construction 
of  the  Act  its  intention  was  to  empower  the  corporation  to  raise  monies  only  for  the 
purpose  of  completing  the  works  which  they  had  begun,  and  on  which  they  had 
already  expended  a  certain  amount  of  money.  After  going  through  the  material 
portions  of  the  Act,  and  stating  his  Lordship's  conclusion  that  it  was  beyond  the 
powers  given  by  it  to  raise  money  for  the  purpose  off  paying  of  the  antecedent 
mortgages,  his  Lordship  said  that  the  next  consideration  was  what  ought  to  have 
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been  liuiie  with  the  excess  of  the  monies  which  had  been  raised.  The  Act  gave  the 
corporation  power  to  raise  an  unlimited  amount,  l)ut  it  limited  the  application  of  the 
monies  so  to  be  raised,  and  created  a  trust  of  them.  The  effect,  therefore,  was  that 
there  was  a  certain  amount  of  money  legally  raised,  but  unduly  applied  when  raised. 
The  consequence  was  that  the  money  ought  to  be  refunded  to  the  persons  from  whom 
it  had  been  taken.  It  was  money  legally  raised  under  a  trust,  but  not  applied  for 
the  purposes  of  the  trust.  When  Veaf  estate  was  sold  for  the  payment  of  debts,  and 
more  was  sold  than  was  re(iuiied  for  that  purpose,  so  much  of  the  money  as  was  not 
ru(iuired  for  the  payment  of  the  debts  fell  back  again  into  the  trust.  So  here  the 
whole  of  the  money  which  was  raised  was  not  applied  to  the  purposes  authorized, 
and  a  trust  attached  upon  the  portion  which  was  not  so  applied  for  the  benefit  of  the 
persons  by  whom  it  [834]  had  been  C(jntributed,  and  it  ought  to  ha^■e  been  repaid  to 
mortgagees  rateably  in  proportion  to  the  amount  of  their  several  mortgages.  A  part 
of  those  monies  hail,  however,  been  actually  applied  liy  the  corporation  in  paying  off 
sums  raised  bv  them  upon  former  mortgages,  which  included  other  estates  than  the 
canal,  and  the  money  so  applied  amounted  to  £34,000.  This  application,  not  being 
a  purpose  warranted  in  the  opinion  of  the  Court  by  the  Act  of  Parliament,  and  the 
monies  so  applied  lieing  in  the  opinion  of  the  Court  trust  monies,  the  consequence 
must  be  that  there  was  a  lien  upon  those  estates  for  the  amount  of  the  monies  which 
had  been  so  applied,  subject  to  this  restriction  that,  so  far  as  those  estates  had  been 
parted  with  by  the  corporation,  and  purchasers  had  acquired  a  title  without  notice  of 
that  lien,  such  a  title  could  not  of  course  be  affected  in  this  suit.  Therefore,  the 
Court  could  only  give  effect  to  the  lien  upon  the  estates  of  the  corporation  in- 
cluded in  the  prior  mortgages  so  far  as  those  estates  remained  in  the  hands  of  the 
corporation. 

The  declarations  would,  therefore,  be,  that  the  corporation  were  not  authorized 
to  apply  any  monies  raised  under  the  Act  in  paying  off  any  securities  which  had  been 
created  liefore  the  Act,  and  that  as  between  the  corporation  and  the  Plaintiff's  the 
estates  included  in  the  mortgages  so  paid  off,  other  than  the  canal  property,  were  in 
the  first  place  applicable  to  the  payment  of  those  mortgages  :  that  the  monies  which 
had  been  so  applied  ought  to  have  been  repaid  to  the  mortgagees  under  the  Act 
rateably,  and  in  proportion  to  the  monies  advanced  by  them  ;  and  that  such  amount 
constituted  a  debt  for  which  the  mortgagees  had  a  lien  upon  the  estates  (other  than 
the  canal  property)  comprised  in  the  prior  mortgages,  so  far  as  such  estates  were 
remaining  vested  in  the  corporation. 

[835]     Gibson  r.  Woollard.     Before  the  Lords  Justices.     Dec.  1,  18.54. 

Under  the  56th  section  of  the  statute  15  &  16  Vict.  c.  86,  the  Court  has  power  to 
dispense  with  the  rule  that  an  abstract  of  title  upon  a  sale,  under  an  order  by 
pri\-ate  contract,  shall  be  laid  Isefore  the  conveyancing  counsel. 

In  this  case  an  application  was  made  to  their  Lordships  on  behalf  of  the  PlaintifT 
(a  mortgagee  who  had  obtained  a  decree  for  a  sale),  on  account  of  a  difficulty 
felt  by  Vice-Chancellor  Stuart  as  to  the  power  of  the  Court  to  dispense  with 
laying  an  abstract  of  title  before  one  of  the  conveyancing  counsel  appointed  by  the 
Court. 

The  property  in  question  had  been  directed  by  the  decree  to  be  sold  by 
public  auction,  but  an  offer  had  .since  been  made  to  purchase  it  bj'  private  contract. 
The  Vice-Chancellor  considered,  that  under  the  56th  section  of"  the  statute  15  & 
16  Vict.  c.  86,  it  was  a  matter  of  course  to  refer  the  title  to  the  conveyancing 
counsel.(l) 

Mr.  Bacon,  in  making  the  application  to  their  Lordships,  said,  that  the  Plaintiff's 
security  was  an  insufficient  one,  and  that  the  Plaintiff  who  was  in  these  circumstances 
alone  interested  in  the  sale  preferred  taking  the  chance  of  objections  being  made  by 
the  purchaser  to  incurring  the  expense  of  a  reference.  He  also  said,  that'in  a  case 
before  the  Master  of  the  Rolls  in  June  [836]  1853,  His  Honour  considered  himself 
not  bound  to  direct  a  reference  in  all  cases  to  the  conveyancing  counsel. 

Mr.  Godfrey  appeared  for  Defendants  in  the  same  interest  "as  the  Plaintiff. 
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The  mortgagor  had  been  served  with  notice  of  the  application,  and  ilid  not 
appear. 

The  Lokd  Justick  Knicht  BurcK.  We  are  of  opinion  that  the  Act  of  Parliament 
has  conferred  upon  the  Court  authority  to  exercise  its  discretion  in  a  matter  of  this 
description.  With  this  intimation  of  our  opinion,  the  matter  had  better  be  again 
mentioned  to  the  Vice-Chancellor,  who,  after  having  before  him  the  necessary  informa- 
tion, will  deal  with  it  as  he  may  think  fit. 

The  Lord  Justice  Turner  concurred. 

(1)  15  &  16  Vict.  c.  86,  s.  56,  "Before  any  estate  or  interest  shall  be  put  up  for 
sale  under  a  decree  or  order  of  the  Court  of  Chancery,  an  abstract  of  the  title  thereto 
shall,  with  the  approbation  of  the  Court,  be  laid  before  .some  conveyancing  counsel, 
to  be  approved  by  the  Court,  for  the  opinion  of  such  counsel  thereon,  to  the  intent 
that  the  said  Court  may  be  better  enabled  to  give  such  directions  as  may  be  necessary 
respecting  the  conditions  of  sale  of  such  estate  or  interest  and  other  matters  connected 
with  the  sale  thereof." 


[837]  In  the  Matter  of  The  Pennant  and  Craiowen  Consolidated  Lead  Mining 
Company  and  In  the  Matter  of  The  Joint  Stock  Companies  Winding-up 
Act.s.  Mayhew's  Case.  Before  the  Lords  Justices.  Maij  27,  1854.  Before 
the  Lord  Chancellor  and  Lords  Justices.     Dec.  4,  1854. 

The  rules  of  a  mining  company,  carried  on  upon  the  cost-book  principle,  provided 
that  no  shareholder  should  dispose  of  his  shares  without  giving  notice  in  writing 
to  the  purser  of  the  intended  transfer,  and  that  every  transfer  should  be  according 
to  a  particular  form  provided  for  that  purpose.  The  form  was  printed,  and  con- 
tained a  notice  that  no  transfer  was  valid  or  complete  unless  entered  in  the  cost- 
book  and  acknowledged  bv  the  purser.  A  shareholder  agreed  to  transfer  his  shares, 
and  the  proposed  tran-sferree  stipulated  that  the  transferror  should  pay  the  calls 
then  due.  They  went  together  to  the  office  of  the  company,  and  deposited  with  the 
purser  a  transfer  of  the  shares  executed  by  them  both  and  in  the  required  form, 
and  the  transferror  paid  the  calls,  but  no  notice  in  writing  was  given  of  the  transfer, 
nor  was  there  any  formal  acknowledgment  on  the  part  of  the  purser.  Held,  that 
the  transferree  was  properly  placed  upon  the  list  of  contributories.  Held,  also,  that 
he  was  liable  to  the  debts  of  the  company  incurred  before  the  transfer. 

Semhie,  by  the  Lord  Chancellor,  that  where  partnership  articles  provide  that  a  pai'tner 
may  transfer  his  shares,  they  mean  that  he  may  so  transfer  them  as  to  put  the 
transferee  in  his  place  as  to  antecedent  liability. 

This  was  an  appeal  from  the  deci-sion  of  Vice-Chancellor  Stuart,  confirming  that 
of  the  Master,  and  settling  the  Appellant  on  the  list  of  contributories  to  the  above 
company. 

The  rules  of  the  company,  which  was  carried  on  upon  the  cost-book  principle, 
contained  the  following  provisions  : — 

Rule  2.  That  the  capital  of  the  company  shall  be  divided  into  8000  parts  or 
shares,  and  that  no  shareholder  shall  subdivide  any  part  or  share  less  than  one  8000th 
part  or  share. 

[838]  Rule  4.  That  if  any  shareholder  shall  omit  or  refuse  to  pay  any  call  for  the 
space  of  one  month  after  the  same  shall  have  been  made,  and  due  notice  thereof  given 
to  such  shareholder,  then  the  share  or  shares  of  such  shareholder  shall  be  forfeited, 
and  become  the  property  of  the  remaining  shareholders. 

Rule  23.  That  no  shareholder  shall  sell  or  dispose  of  his  or  her  share  or  shares 
in  these  mines  without  giving  notice  in  writing  to  the  purser  ;  such  notice  to  be  given 
or  left  at  the  offices  of  the  company,  and  to  contain  the  name  and  address  in  full  of 
the  part}'  to  whom  such  share  or  shares  is  or  are  proposed  to  be  transferred,  and 
that  every  instrument  of  transfer  shall  be  according  to  a  form  to  be  provided  for 
that  purpose  by  the  directors,  which  form  may  be  had  on  application  to  the  purser, 
and  on   payment  of  a  fee  of  2s.  6d.  for  each   transfer,  such  fee  being  carried  to 
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the  credit   of  the  compaii}- ;  and  no  transfer  in  any  other  form  shall  be  valid   or 

eft'ectual.  .      ,  .         ,  -,  •,.  ,-,•,• 

Kule  24.  That  any  shareholder  may  determine  his  or  her  responsibility  or  liability 
with  respect  to  the  affairs  of  these  mines,  upon  his  or  her  giving  notice  in  writing  to 
the  purser  of  the  company  for  the  time  being,  of  his  or  her  de.sire  of  retiring  from 
the  company,  and  also  upon  depositing  with  the  said  purser  the  transfer  of  the  share 
or  shares  held  l>v  him  or  her,  and  signing  a  relinquishment  of  all  claims  or  demands 
on  the  company  in  respect  of  such  share  or  shares. 

Kule  26.  that  the  general  accounts  of  the  company,  for  the  current  expenses  of 
the  mines,  shall  be  made  up  and  entered  in  the  cost-book  on  or  before  the  last  day  in 
each  month. 

[839]  Kule  27.  That  the  cost-book  shall  be  kept  by  the  purser,  and  be  at  all 
times  open  to  the  inspection  and  examination  of  the  shareholders  of  the  company. 

The  printed  form  for  the  transfer  of  shares  was  as  follows : — 

Pennant  and  Craigwen 
Consolidated  Lead  Mining  Company. 

Know  all  men  by  these  presents 

That  I  ,  of  ,  in  the  county  of  ,  for  a  valuable  consideration  paid  to  me 
by         ,  of         ,  in  the  county  of  ,  do  hereby  bargain,  sell,  assign  and  transfer 

unto  the  said  ,  eight^thousandth   part  or  share  of  and  in  the  mines 

called  the  Pennant  and  Craigwen  Consolidated  Lead  Mining  Company  situate  in  the 
parishes  of  Mallwyd  and  Llanymowddwy,  in  the  county  of  Merioneth,  with  the  like 
part  or  share  of  and  in  all  engines,  tools,  tackle,  materials,  ores,  halvans,  monies  in 
the  purser's  or  banker's  hands ;  and  all  other  the  appurtenances  to  the  said  mine 
belonging,  together  with  all  and  singular  the  dividends  to  be  henceforth  declared 
and  payable  upon  or  in  respect  of  the  said  part  or  share,  and  all  interest,  profit, 
right,  privileges  and  advantages  whatsoever  incident  thereto,  or  to  be  derived 
therefrom ;  and  all  the  estate,  right,  title  and  interest  to  me  the  said  in  and 

to  the  same  eight-thousandth  part    or   share   belonging :      To  hold   unto  the 

said  executors,   administrators  and  assigns,   subject  to  the  same   rules   and 

regulations  as  indorsed,  and  on  the  same  conditions  as  I  held  the  same  immediately 
before  the  execution  hereof. 

And  I  the  said  do  hereby  agree  to  accept  and  take  the  said  part  or  share 

subject  to  the  same  rules  and  regulations  as  indorsed. 

[840]   In  witness  whereof  we  have  hereunto  set  our  hands  the  day 

of  ,  in  the  year  of  our  Lord 

Signed  and  delivered  by  the"! 
above-named  J- 

in  the  presence  of  j 

Signed  and  delivered  by  the! 
above-named  V 

in  the  presence  of  J 

OflSces  No.  57  Threadneedle  Street,  London. 

^V./?. — Xo  transfer  is  valid  or  complete  until  entered  in  the  cost-book  and  acknow- 
ledged by  the  purser. 

The  rules  of  the  company  were  printed  on  the  back  of  the  form. 

On  the  13th  October  18.51,  a  Mr.  Sudbury,  who  was  then  the  holder  of  sixty -three 
shares  in  the  company,  executed  a  transfer  of  them  in  the  above  form  to  the  Appellant, 
who  also  executed  the  transfer.  It  was  in  respect  of  these  shares  that  the  Appellant 
was  placed  on  the  list. 

He  disputed  his  liability  on  the  grounds  that  there  had  been  no  valid  transfer 
according  to  the  rules  of  the  company,  and  that  even  if  there  had  been  a  transfer,  it 
was  part  of  a  contract,  the  whole  of  which  was  afterwards,  and  before  the  transfer, 
avoided  or  rescinded. 

It  appeared  that  previously  to  the  transfer  there  had  been  a  meeting  of  the 
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company  held  on  the  5th  Sep-[841]-tember  1851,  at  which  the  following;  resolution 
was  passed: — "That  from  the  extraordinary  course  pursued  by  certain  of  the  large 
shareholders  in  refusing  under  various  pretences  to  pay  their  calls,  there  is  no 
longer  any  hope  of  carrying  on  the  undertaking  with  advantage  to  the  general  hody 
of  the  proprietors,  and  that  steps  be  accordingly  taken  for  winding  up  the  affairs 
of  the  company  with  as  little  delay  as  possible,  and  as,  under  the  above  circum- 
stances, an  equitable  adjustment  cannot  be  looked  for  otherwise  than  l)y  due 
course  of  law,  application  be  immediately  made  to  effect  that  object  before  the 
Master." 

Mr.  Sudbury,  in  his  oral  examination  before  the  Master,  after  stating  that  he 
resided  at  Halstead,  in  Essex,  deposed  to  the  following  effect : — 

He  was  coming  to  London  in  the  train  with  the  Appellant,  and  on  their  journey 
they  fell  into  conversation  respecting  the  mines,  in  the  course  of  which  the  Appellant 
advised  Mr.  Sudbury  to  get  out  of  them.  Mr.  Sudbury  had  shares  in  another  mine 
at  the  same  time  named  the  Trescoll,  and  the  Appellant  told  him  certainly  as  much 
about  the  mine  as  he  knew,  and  more  too.  He  advised  Mr.  Sudbury  to  get  out  of 
such  things  altogether.  Mr.  Sudbury  said  he  should  be  very  glad  to  do  so,  but  did 
not  know  where  there  was  a  market  for  them  just  then.  The  Appellant  thereupon 
made  a  projiosal  to  take  the  shares,  not  only  the  Craigwen  but  the  Trescoll  shares. 
Mr.  Sudbury  at  first  said  he  might  have  them  if  he  would  pay  the  calls.  The 
Appellant  said  he  would  not  pay  the  whole,  but  if  Mr.  Sudbury  would  pay  the  calls 
on  the  Craigwen  and  Pennant  .shares,  he  (the  Appellant)  would  pay  them  on  the 
Trescoll.  Mr.  Sudbury  agreed  to  this,  and  they  obtained  the  transfer  papers,  which 
the  Appellant  himself  filled  up,  and  both  he  and  Mr.  Sudbury  [842]  signed  them  at 
the  Hall  of  Commerce.  Mr.  Sudbury  went  from  there  with  the  Appellant  to  pay 
the  calls  that  were  then  due  on  the  Craigwen,  as  he  had  agreed.  They  then  went 
to  the  office  of  the  Pennant  and  Craigwen  Mining  Company,  and  carried  thither  the 
transfers.  AVhen  they  arrived  at  the  office  Mr.  Taylor  (the  purser)  hesitated  rather 
about  the  transfer,  and  said  there  was  a  great  deal  of  confusion,  and  that  there  had 
been  a  meeting  of  the  shareholders  respecting  the  winding  up.  When  he  began  to 
tell  them  about  the  meeting,  the  Appellant  said,  "We  know  all  about  that."  The 
transfer  was  then  given  to  Mr.  Ta^ylor,  to  whom  2s.  6d.  was  then  paid.  Whether 
the  deponent  or  the  Appellant  paid  it,  the  deponent  would  not  be  positive.  The 
shares  in  the  Trescoll  were  never  transferred,  for  this  reason,  that  the  calls  were 
never  paid  by  Mr.  Mayhew.  Mr.  Sudbury  told  the  purser  not  to  transfer  them  until 
the  calls  were  paid. 

The  purser  deposed  that  the  transfer  w-as  left  at  the  office,  but  he  could  not 
charge  his  memory  very  correctly  as  to  the  conversation  that  took  place.  In, his 
examination  in  chief  he  said,  that  on  the  first  occasion  of  the  directors'  meeting  he 
laid  it  before  them,  which  was  his  usual  custom  before  he  posted  it  into  the  book, 
and  having  no  instructions  from  them  to  the  contrary,  he  posted  it  into  the  book, 
and  then  transferred  the  shares  in  the  tran.sfer-book  from  Mr.  Sudbury  to  Mr. 
Mayhew's  name,  as  appeared  in  the  transfer-book.  He  also  stated  that  he  after- 
wards forwarded  to  Mr.  Mayhew  notices  of  any  meetings  that  took  place.  On  cross- 
examination  he  said,  that  as  to  some  of  the.se  matters  he  spoke  from  what  he 
remembered  to  have  been  the  usual  course,  and  not  from  actual  recollection,  of  the 
facts  themselves. 

The  Appellant,  on  the  other  hand,  deposed  that  he  [843]  had  received  no  notice 
from  the  purser  of  the  receipt  of  his  transfer.  On  being  cros.s-examined,  he  said  that 
he  never  sent  the  transfer  to  the  punser ;  that  he  called  at  the  office  with  Mr. 
Sudbury,  paid  the  2s.  6d.,  and  left  the  transfer ;  that  he  expected  his  notice  in  the 
ordinary  way,  but  never  received  it ;  that  the  transfer  was  filled  up  in  his  hand- 
writing on  the  day  it  bore  date  ;  that  after  the  document  was  filled  up  he  accom- 
panied Mr.  Sudbury  to  the  office  of  the  company ;  that  before  or  immediately 
afterwards  they  went  to  a  bank  in  Lombard  Street  (said  to  be  the  bank  of  the 
company) ;  that  at  the  office  of  the  company  they  saw  Mr.  Taylor,  who  was  the 
secretary  ;  that  there  was  no  other  person  representing  the  character  of  purser  than 
Mr.  Taylor  ;  that  Mr.  Taylor  told  the  deponent  nothing  about  the  insolvency  of  the 
company,  but  objected  to  receive  the  transfer ;  that  Mr.  Sudbury  paid  the  same  day 
at  the  bank  in  Lombard  Street  about  £15  on  these  shares ;    and  that  the  Appellant 
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went  with  him  to  make  that  payment ;  that  it  was  not  the  Appellant  who  proposed 
oricinallv  to  .Mr.  Sudburv  to  transfer  these  shares.  That  the  Appellant  was  at  the 
tinre  of  the  transfer  a  soHcitor  at  Coggeshall,  where  some  shareholders  lived,  but  that 
he  had  no  shares  in  this  companv  before  the  transfer,  although  he  formerly  held 
some  shares  in  a  mining  companv, 'called  the  Pennant  Mining  Company,  out  of  the 
consolidation  of  which,  with  the  Craigwen  Company,  the  above  company  was  formed, 
and  that  he  was  aware  of  the  mode  of  transferring  shares  in  that  mine.  That  the 
two  companies  were  consolidated  on  the  cost-book  principle.  That  the  Appellant  did 
not  hear  of  the  resolution  having  been  passed  of  the  5th  of  September  ISol,  to 
dissolve  the  company  until  after  the  transfer.  That  on  the  occasion  of  his  going  to 
the  office  with  Mr.  Sudbury,  Mr.  Taylor  said  nothing  to  him  about  the  state  of  the 
company,  except  in  conne.xion  with  his  refusal  to  receive  the  transfer.  That  Mr. 
Tavlor  said  he  [844]  could  not  take  the  transfer,  as  Mr.  Sudbury  must  very  well 
know,  there  beinsj  so  much  squabbling,  and  that  it  was  very  doubtful  whether  the 
company  would  ever  go  on  again,  but  that  the  Appellant  did  not  say  to  Mr.  Taylor 
"  We  know  all  about  it."  The  Appellant,  however,  admitted  that  he  knew  that 
the  company  was  in  a  state  of  great  confusion,  but  said  that  he  did  not  know 
whether  it  was  embarrassed  or  not.  He  said  that  after  the  transfer  had  been  left, 
he  was  at  the  office  of  the  company  for  another  purpose,  and  inquired  what 
had  become  of  the  transfer,  when  Mr.  Taylor  replied  it  never  ought  to  have 
been  left. 

The  Appellant  was  originally  settled  on  the  list  on  the  22d  of  June  18.52.  On 
the  21st  of  November  18.53,  he  applied  to  the  Master  to  review  the  settlement  of  the 
list  in  this  respect.  The  Master  directed  that  the  application  should  stand  over  till 
the  2ith  of  November,  and  that  the  official  manager  should  summon  Mr.  Sudbury  to 
shew  why  his  name  should  not  be  placed  on  the  list.  The  case  was  again  adjourned 
till  the  5th  of  December,  when  the  Appellant,  Mr.  Sudbury,  and  the  purser,  were 
examined,  and  deposed  to  the  effect  above  stated. 

Counsel  were  then  heard  for  the  Appellant,  for  Mr.  Sudbury,  and  for  the  official 
manager,  and  the  Master  refused  the  Appellant's  application  with  costs,  including  the 
expenses  of  Mr.  Sudbury  and  the  purser  as  witnesses,  and  gave  Mr.  Sudbury  his 
costs  of  being  summoned  as  a  contributory  out  of  the  estate. 

Mr.  Malins  and  Mr.  Cairns,  in  support  of  the  appeal.  The  transfer  was  not 
regular  or  complete.  According  to  the  23d  rule,  notice  in  writing  to  the  purser  was 
required.  It  was  here  wanting.  There  is  also  appended  [845]  to  the  form  of  transfer 
a  note  stating  that  no  transfer" shall  be  valid  and  complete  until  it  is  entered  in  the 
cost-book  and  acknowledged  by  the  purser.  No  acknowledgment  is  proved  to  have 
been  made.  The  facts  in  evidence  shew,  that,  so  far  from  the  transfer  having  been 
acknowledged,  it  was  actually  objected  to,  by  the  purser.  But  if  the  transfer  had 
been  formally  sufficient  and  complete,  it  would  have  been  void  under  the  circum- 
stances ;  for  it  now  appears,  that  before  it  took  place,  a  resolution  had  been  passed  to 
wind  up  the  company,  which  resolution  was  not  disclosed  to  the  purchaser.  Then,  on 
the  13th  of  October,  the  vendor  and  purchaser  went  together  to  the  purser,  who  said, 
as  was  the  fact,  that  the  circumstances  of  the  company  were  such  that  no  transfer 
could  with  propriety  be  made.  It  is  true  the  transfer  was  filled  up,  dated  and  signed 
by  the  Appellant,  and  if  it  had  been  accepted  by  the  purser,  the  case  against  the 
Appellant  might  have  been  more  plausible,  but  by  the  refusal  of  the  purser  the  agree- 
ment for  a  transfer  was  in  eflFect  rescinded  and  nothing  more  was  done. 

Mr.  Bacon  and  Mr.  Hislop  Clarke,  for  Mr.  Sudbury,  and  Mr.  Eoxburgh,  for  the 
official  manager,  contended  that  the  transfer  was  complete,  and  that  the  Appellant 
was  cognizant  of  all  the  circumstances  of  the  company. 

Thev  referred  to  Straffon's  Executors'  case  (1  De  G.  Mac.  &  G.  576);  Cape's 
Executor's  case  (2  De  G.  Mac.  &  G.  562),  and  Fenn's  case  (4  De  G.  Mac.  &  G.  285) ; 
and  as  to  the  propriety  of  summoning  Mr.  Sudbury,  Mr.  Eoxburgh  referred  to  the 
99th  section  of  the  AVinding-up  Act. 

Mr.  Malins,  in  reply. 

[846]  The  Lord  Justice  Turner.  It  does  not  appear  to  me,  or  to  mj  learned 
brother,  that  there  is  any  serious  doubt  in  this  case.  The  main  points  in  dispute  are, 
first,  whether  there  was  a  complete  agreement  between  these  parties  for  a  tiansfer  of 
the  shares  ;  and,  secondly,  whether  that  agi-eement  was  put  an  end  to.     I  think,  upon 
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the  evidence  before  us,  that  there  was  a  complete  agreement  between  these  parties. 
Mr.  Mayhew  was  to  take  the  shares  both  in  the  TrescoU  anil  Pennant  mines,  and  to 
pay  the  calls  on  the  Trescoll  shares,  in  consideration  of  the  transfer  of  both  sets  of 
shares,  and  I  think  that  this  agreement  was  not  put  an  end  to.  If  it  had  been  put 
an  end  to,  Mr.  Mayhew  would  have  returned  the  transfer  of  shares  which  was  in  his 
hands  at  that  time.  On  the  question  whether  there  has  been  a  suthcient  observance 
of  the  provisions  of  the  company's  deed,  I  see  nothing  in  this  case  to  shew  that  there 
has  not.  At  the  close  of  the  transfer  deed,  it  is  said  that  no  transfer  shall  be  valid 
or  complete  unless  entered  in  the  cost-book,  and  acknowledged  by  the  puiser,  but  that 
can  be  nothing  more  than  form,  at  all  events ;  and  therefore  no  difficulty  arises  uj)On 
it.     I  think  that  the  order  was  right. 

The  Lord  Justice  Kniuht  Bkuce  said,  that  the  only  doubt  which  he  felt  was, 
whether  Mr.  Sudbury  should  have  been  at  all  brought  into  the  matter,  and  whether 
the  whole  contest  ought  not  to  have  been  one  between  Mr.  Mayhew  and  the  otticial 
manager. 

Their  Lordships  were  of  opinion  that  the  Appellant  ought  to  pay  one  set  of  costs 
of  the  appeal,  and  ordered  him  to  pay  the  costs  of  Mr.  Sudbury,  the  othcial  manager 
takii}g  his  out  of  the  estate. 

[847]  Upon  the  question  being  raised  as  to  the  time  from  which  Mr.  Mayhew's 
liability  was  to  commence,  in  other  words,  whether  he  was  bound  to  pay  all  del>ts 
generally,  or  only  those  incurred  after  he  became  a  member  of  the  company,  it  was 
arranged  that  the  point  should  be  argued  before  the  full  Court. 

Dec.  4.     The  case  came  on  before  the  full  Court  of  Appeal  accordingly. 

Mr.  Malins  and  Mr.  Cairns,  for  Mr.  Mayhew.  They  contended  that  5lr.  Mayhew 
was  only  liable  for  the  debts  of  the  company  subsequent  to  the  transfer.  As  between 
the  transferror  and  the  transferee  of  shares,  there  was  no  general  equity  for  the 
latter  to  indemnify  the  former  in  respect  of  the  claims  of  creditors  ;  any  equity  which 
arose  must  be  by  contract  either  express  or  implied.  Li  the  present  case,  the  facts 
made  it  clear  that  the  intention  of  the  parties  was  that  the  transferee  should  take 
free  from  antecedent  liabilities.  The  24th  rule  shewed,  that  by  complying  with 
certain  forms,  liability  might  be  got  rid  of,  but  this  shewed  also,  that  otherwise  there 
would  be  no  discharge  from  liability.  Li  Fenn's  case  (4  De  G.  Mac.  &  G.  28.5),  the 
terms  of  the  rule  had  been  complied  with,  but  that  was  not  so  here,  and  therefore 
the  decision  did  not  apply.  They  referred  to  and  commented  on  Ex  park  Hawtlmrn 
(1  Mac.  &  G.  49),  Ex  parte  Earl  of  Mansfield  (2  Mac.  &  G.  57),  Suttm's  case,  (3  De  G. 
&  S.  262). 

Mr.  Bacon  and  Mr.  Hislop  Clarke  for  Mr.  Sudbury.  They  submitted,  that  by 
the  transfer,  Mr.  Sudbury  had  got  rid  of  all  liability,  and  relied  in  support  of  this 
£848]  on  the  decision  in  Fenn's  case  (4  De  G.  Mac.  &  G.  28.o),  the  principle  of  which 
t;overned  the  present.  They  referred  also  to  Cape's  Executors  case  (2  De  (t.  Mac.  & 
G.  562). 

Mr.  Roxburgh  appeared  for  the  official  manager. 

Mr.  Malins  replied. 

The  Lord  Ch.\N"CELLOR.  I  do  not  think  that  any  of  us  entertain  any  doubt 
whatever  that  the  purchaser,  Mr.  Mayhew,  when  he  purchased  his  shares  took  them 
for  better  and  for  worse  :  he  was  to  place  himself  exactly  in  the  same  position  as 
between  himself  and  the  rest  of  the  company  as  that  in  which  Mr.  Sudburj^  stood. 
Fenn's  case  (4  De  G.  Mac.  &  G.  285)  decided  that  a  shareholder,  acting  under  the 
twenty-fourth  rule,  absolved  himself  by  surrendering  his  shares  from  all  liability 
whatsoever ;  and  by  transferring  them  to  another,  he  does  exactly  the  same  thing. 
The  observations  of  Lord  St.  Leonards  in  Cape's  Executor's  case  (2  De  G.  Mac.  &  G. 
502),  are  in  the  strictest  sense  applicable  to  the  present.  That,  it  is  true,  was  a  case 
of  partnership,  a  banking  partnership  carrying  on  bu.siness  under  the  provisions  of 
the  Banking  Act  (7  Geo.  4,  c.  46) ;  but  I  do  not  think  that  that  makes  any  difierence. 
I  have  taken  a  very  cursory  glance  at  that  Act,  Ijut  I  do  not  see  any  provision  there 
that  has  any  reference  to  the  transfer  of  shares.  It  seems  to  me  that  when  a  partner- 
ship is  constituted  of  several  hundred  persons,  and  its  articles  stipulate  that  any 
shareholder  may  transfer,  the  meaning  necessarily  is,  that  he  may  so  transfer  as  to 
put  the  transferee  in  the  place  of  him  the  transferror  ;  otherwise  it  is  holding  out  a 
nugatory  inducement  which  can  never  be  realized,  because,  if  the  meaning  was  that 
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the  transferee  was  to  come  in,  taking  [849]  previously  an  account  of  all  the  dealings 
ami  transactions  so  as  to  have  the  transactions  as  between  all  the  partners  wound  up 
to  the  moment  of  transfer,  that  would  amount  to  no  power  at  all :  it  is  a  transfer 
that  never  could  be  ettccted.  It  apjjears  to  me,  upon  the  ground  stated  by  the  Lord 
Chancellor  in  Cape's  Executor's  case,  that  the  very  circumstance  that  a  party  is 
authorized  to  transfer  means,  that  he  may  transfer  in  the  way  that  it  was  intended 
bv  Mr.  Sudbury  to  transfer,  namely,  to  substitute  the  transferee  to  all  intents  and 
purposes  for  the  transferror.  All  tliis,  I  think,  is  strongly  confirmed  by  the  language 
of  the  transfer,  which  gives  to  the  transferee  all  monies  in  the  purser's  hands  or  in 
the  banker's  hands,  and  everything  whatever  connected  with  the  concern.  But  I 
confess  even  if  there  had  not"  been  those  words,  the  fact  that  a  party  was  entitled  to 
transfer  his  shares  in  a  concern  of  this  sort,  carried  on  with  a  great  number  of  share- 
holders, would  of  itself  have  carried  an  almost  irresistible  evidence  that  it  meant  he 
should  transfer  with  lial)ilities  begun  and  rights  that  were  to  come,  in  short,  putting 
the  transferee  exactly  in  the  place  of  the  transferror.  That  view  is  entirely  confirmed 
bv  the  language  of  "the  form  of  the  transfer  which  is  here  given  ;  and  therefore, 
considering"  the  nature  of  the  transaction,  the  terms  of  the  rule  and  the  terms  of  the 
transfer,  and  attending  to  the  language  of  Lord  St.  Leonards  in  Cape's  Executor's  case, 
I  confess  that  I  have  come  to  the  conclusion  without  any  hesitation,  that  Fenn's  case 
and  this  stand  upon  exactly  the  same  footing  ;  and  as  it  was  decided  in  that  case, 
that  all  liability  on  the  part  of  the  surrender  or  of  the  shares  ceased  and  merged  in  the 
company,  so  here  the  liability  of  the  transferror  is  entirelj'  divested  from  him  and 
passes  to  the  transferee.  I  need  only  say  that  our  decision  in  no  respect  affects  the 
(piestion  as  to  the  rights  of  parties  outside  the  company. 

[850]  The  Lord  Ju.stice  Knight  Bruce.  Upon  the  true  construction  of  the 
document  before  the  Court,  I  think  that  Mr.  Mayhew  is  not  entitled  to  have  his 
liabilities  limited  as  he  desires. 

The  Lord  Justice  Turner.  This  case  has  been  argued  upon  the  principles 
of  ordinary  partnerships,  but  those  principles  have  no  application  to  the  point  in 
dispute,  because  this  is  the  case  of  a  partnership  with  transferable  shares.  Li  an 
ordinary  partnership  the  shares  are  not  transferable,  and  the  whole  question  here 
depends  on  there  being  a  transfer  of  the  shares. 

The  case  has  been  put  in  two  points  of  view — first,  as  between  Mr.  Mayhew  and 
Mr.  Sudbury  ;  and,  secondly,  as  between  Mr.  Mayhew  and  the  other  partners  in  the 
concern.  Now  as  between  Mr.  Mayhew  and  Mr.  Sudbury,  the  transfer  shews  that 
Mr.  Mayhew  was  to  take,  subject  to  all  the  conditions  under  which  Mr.  Sudbury 
held  the  shares ;  he  must  have  taken,  therefore,  subject  to  the  liabilities,  unless  he 
can  shew  an  express  contract  that  some  other  persons  should  bear  those  liabilities  ; 
and  as  between  him  and  Mr.  Sudbury,  it  appears  to  me  the  contract  was  directly  the 
other  waj' ;  for  the  real  arrangement  between  the  parties  was,  that  Mr.  Sudbury 
should  pay  up  the  calls  which  had  been  made  on  the  shares,  which  is  a  negative  on 
his  paying  anything  beyond  the  amount  of  those  calls.  Then  as  between  Mr. 
Mayhew  and  the  other  shareholders,  I  take  it  the  owner  of  a  share  must  bear  the 
liabilities  which  attach  to  it,  so  long  as  the  share  is  an  existing  share. 

The  Lord  Chancellor.  I  may  observe,  that  when  you  speak  of  a  transfer  of  a 
share  in  an  ordinary  partnership,  you  are  using  an  im-[851-proper  expression  ;  there 
can  be  no  transfer  in  an  ordinary  partnership :  parties  may  dissolve  an  existing 
partnership,  and  form  another  with  somebody  else,  and  they  may  call  that  a  transfer ; 
but  that  is  not  at  all  what  the  instrument  in  the  case  before  us  contemplated.  As 
to  costs,  Mr.  Mayhew  must  pay  them,  including  the  hearing  before  the  Lords 
Justices  ;  but  as  this  matter  was  brought  before  the  full  Court  at  the  suggestion  of 
the  Lords  Justice.?,  we  do  not  order  him  to  pay  the  costs  of  this  hearing.  The  other 
parties  will  have  their  costs  of  it  out  of  the  estate. 
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[851]  PiNCHiN  V.  The  London  and  Blackwall  Railway  Company.  Before  the 
Lord  Chancellor  Lord  Cranworth  ami  tlie  Lords  Justices.     Ike.  4.  5,  (i,  7,  lS')i. 

[S.  C.  1  Kay  &  J.  34 ;  2  Eq.  R.  1172  ;  1  Jur.  (N.  S.),  241  ;  3  W.  R.  52,  125 ;  3  Eq.  K. 
433;  24  L.  J.  Ch.  417.  See  Great  JFestern  Itailwai)  Company  v.  Sivimlmi  and  Chelten 
ham  Railway  Company,  1882-84,  22  Ch.  D.  685 ;  9'App;  Cas.  803.] 

A  railway  company,  a  short  time  before  the  expiration  of  the  time  limited  by  their 
Act  for  the  compulsory  purchase  or  taking  of  lands,  gave  a  notice  to  treat  for  the 
purchase  of  the  right  or  easement  of  making  and  for  ever  maintaining  their  railway 
by  throwing  a  bridge  over  a  yard  belonging  to  a  manufactory  :  the  owner,  after 
the  expiration  of  the  company's  compulsorj'  powers,  gave  a  counter  notice  requiring 
the  company  to  take  the  whole  of  the  manufactory  ;  the  company  did  nothing  upon 
the  notice  and  counter  notice  for  nearly  twelve  months  ;  they  then  gave  a  notice 
for  the  purchase  of  the  whole  manufactory,  and  proceeded  to  take  steps  for  sum- 
moning a  jury  to  assess  its  value.  Held,  on  an  application  by  the  owner  for  an 
injunction,  that,  whether  the  original  notice  to  treat  was  valid  or  not,  the  Court 
could  not  after  the  counter  notice  which  had  been  given  by  the  landowner  inter- 
fere with  the  proceedings  of  the  company,  this  decision  being,  however,  without 
prejudice  to  any  steps  which  the  owner  might  take  at  law  to  stay  or  qua.sh  those 
proceedings. 

A  notice  to  treat  for  the  purchase  of  such  a  right  or  easement  as  that  above  mentioned 
is  not  a  notice  warranted  by  the  Lands  Clauses  Consolidation  Act,  1845,  the  word 
"  hereditaments  "  used  in  the  interpretation  clause  as  a  meaning  of  the  word  "  lands  " 
signifying  corporeal  hereditaments,  and  therefore  not  including  a  right  of  way. 
— Seriihle,  hij  the  Lord  Chancellor. 

Such  a  notice  to  treat  as  that  above  mentioned  did  not  confer  on  the  owner  a  right 
to  give  a  counter  notice  requiring  the  company  to  take  the  whole  of  the  manu- 
factory, because  a  right  of  way  could  not  be  considered  as  part  of  the  manufactory. 
— Sembk,  by  the  Lord  Chancellor. 

Where  a  valid  notice  has  been  given  to  take  part  of  a  house  or  manufactory,  and  on 
that  a  valid  counter  notice  has  been  given  to  take  the  whole,  the  notice  and  counter 
notice  will  be  treated  as  constituting  one  notice  for  the  purpose  of  enabling  the 
jury  to  assess  the  value  of  the  property  forming  the  subject-matter  of  the  notice 
and  counter  notice. — Semhle,  by  the  Lord  Chancellor. 

When  a  company  has  given  a  valid  notice  to  take  land,  it  is  competent  to  the  land- 
owner to  apply  at  once  for  a  mandamus  to  compel  them  to  proceed  to  complete  the 
purchase,  and  he  cannot  therefore  at  a  subsequent  time  urge  delay  on  the  part  of 
the  company  as  a  ground  for  the  interference  of  a  Court  of  Equity  with  their  taking 
proceedings  to  obtain  the  land. — By  the  Lord  Chancellor. 

In  this  case,  Vice-Chancellor  Wood,  on  the  15th  November  1854,  made  an  order 
dissolving  an  injunction  granted  ex  parte  by  the  Lord  Chancellor  during  the  Long 
Vacation,  his  Lordship  in  granting  the  injunction  having  directed  that  the  Defendants 
should  be  at  [852]  liberty  to  move  to  dissolve  it  before  the  Vice-Chancellor,  and 
having  acted  in  making  the  order  simply  because  there  was  no  other  Equity  Judge 
then  accessible.  The  present  application,  which  came  on  before  the  full  Court  of 
Appeal,  was  by  the  Plaintiifs,  to  discharge  the  order  of  the  Vice-Chancellor  and  to 
restore  the  injunction. 

The  facts  of  the  case  are  so  fully  noticed  in  the  report  of  the  hearing  before  the 
Vice-Chancellor,  in  the  1st  Volume  of  Messrs.  Kay  iV'  Johnson's  Reports,  page  34, 
that  it  is  deemed  unnecessary  to  repeat  them.  The  following  short  statement  is,  how- 
ever, inserted,  to  render  the  present  report  more  intelligible  to  the  reader. 

The  Plaintiffs,  who  carried  on  business  as  oil  and  colour  manufacturers,  were  the 
owners  of  a  manufactory  and  premises  intersected  by  the  London  and  Blackwall 
Railway,  which  was  there  constructed  on  arches.  The  company  having  obtained 
power  to  widen  their  railway,  proposed  to  do  this  where  it  crossed  the  Plaintiffs' 
premises,  not  by  taking  any  additional  portion  of  the  soil,  but  by  putting  buttresses 
at  either  end  of  their  own  propertj',  and  thus  carr3'ing  the  line  over  on  a  wider  arch. 
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For  the  purpose  of  eniibling  them  to  do  this,  they,  on  the  23d  July  18.53,  gave  a 
notice  to  the  PlaintitTs,  purporting  to  be  a  notice  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  stating  what  they  proposed  to  do,  [853]  and  that  they  were  desirous 
of  purchasing  the  easement  of  so  making  and  maintaining  their  line  of  railway.  This 
notice  was  given  only  a  few  days  liefore  the  expiration  of  the  time  limited  by  the 
companv's  (Special  Acts  for  the  purchase  and  taking  of  land ;  and  after  that  time  had 
expired^  the  Plaintifts,  on  the  6th  August  1853,  gave  a  counter  notice  that  they 
should  reriuire  the  Defendants  to  take  the  whole  of  their  manufactory.  Nothing 
was  done  by  either  part}-  until  the  month  of  May  1854,  when  a  notice  was  given  by 
the  conipai'iy  to  the  Plaintiffs  that  they  intended  to  proceed  to  summon  a  jury  to 
assess,  not  the  value  of  the  manufactory  but  the  value  of  the  easement  or  right  of 
way.  The  Plaintifts  then  filed  a  bill  to  restrain  the  company  from  proceeding,  on 
the"  ground  that  the  company  had  no  right  to  take  the  easement  or  right  of  way 
without  taking  the  whole  of  the  manufactory.  The  matter  was  heard  by  Vice- 
Chancellor  Wood  on  a  motion  for  an  injunction,  and  His  Honour,  disregarding  other 
objections,  was  of  opinion  that  the  company  were  bound,  if  they  took  anything,  to 
take  the  whole  of  the  manufactory ;  and  he  made  an  order  accordingly,  re-straining 
them  from  proceeding  except  to  take  the  whole  of  the  manufactory,  the  Plaintiffs 
being  ready  and  willing  and  undertaking  to  sell  the  whole  of  the  manufactory. 
After  that,  and  on  the  12th  August  1854,  just  at  the  commencement  of  the  Long 
Vacation,  the  company  withdrew  their  notice  of  May  1854,  and  on  the  same  day 
gave  another  notice  that  they  intended  to  proceed  to  summon  a  jury  to  assess  the 
value  of  the  whole  manufactory.  The  Plaintiffs  then  filed  a  second  bill,  stating 
the  new  notice  and  prajnng  for  an  injunction  to  restrain  the  company  from  proceeding 
upon  it. 

On  an  rx  ]iarte  application  made  to  the  Lord  Chancellor  on  the  25th  Augu.st  1854, 
in  the  temporary  absence  [854]  of  the  Vacation  Judge,  his  Lordship  granted  the 
injunction  subsequently  dissolved  by  the  order  of  Vice-Chancellor  Wood  as  above 
mentioned,  and  which  order  formed  the  subject  of  the  present  appeal. 

The  Solicitor-C4ener.4L  [Bethell],  for  the  Plaintifts,  in  support  of  the  appeal. 
He  submitted,  as  the  first  point,  that  the  company's  original  notice  to  treat  for  the 
purchase  of  what  was  in  fact  a  mere  easement  or  right  of  way  was  invalid  ;  that  the 
view  taken  by  the  Vice-Chancellor,  who  had  thought  it  valid  and  within  the  eighteenth 
section  of  the  Lands  Clauses  Consolidation  Act,  1845,  was  not  correct;  His  Honour 
had  considered  that  the  Lands  Clauses  Consolidation  Act,  1845,  and  the  Railways 
Clauses  Consolidation  Act,  1845,  were  to  be  taken  together,  and  that  a  notice  might 
be  given  under  the  former  in  reference  to  any  purpose  for  the  accomplishing  of  which 
power  was  given  under  the  latter,  and  therefore,  as  the  Railways  Clauses  Consolida- 
tion Act  gave  power  to  construct  arches,  a  notice  might  be  given  under  the  Lands 
Clauses  Consolidation  Act  to  enable  that  object  to  be  carried  out ;  but  it  was  suli- 
mitted  that  the  objects  of  the  two  Acts  were  distinct,  the  Lands  Clauses  Consolidation 
Act  providing  what  a  company  might  do  as  betw-een  themselves  and  the  landowners 
for  procuring  the  land,  and  the  Railways  Clauses  Consolidation  Act  dealing  simply 
with  what  was  to  be  done  on  the  land  when  obtained.  He  contended,  that  the  power 
to  summon  a  jury  to  settle  the  amount  of  compensation  was  never  intended  to  be 
applied  to  the  case  of  an  easement  or  limited  user  of  land,  and  that  it  would  be  im- 
possible for  a  jury  to  assess  the  value  to  be  attached,  to  what,  as  in  the  present  case, 
was  a  mere  stratum  of  air.  He  referred,  in  support  of  his  argument  on  this  first 
point,  to  the  sixth,  sixteenth,  eighteenth  taken  with  the  words  prefatory  to  the  six- 
[855]-teenth,  twenty-first,  eighty-fourth  and  ninety-ninth  sections  of  the  Lands 
Clauses  Consolidation  Act,  1845. ' 

He  further  submitted,  as  the  second  point  in  the  case,  that  the  company  were 
not  entitled,  having  regard  to  the  circumstances  which  had  occurred,  to  use  the 
powers  of  the  Act  for  the  purpo.se  of  summoning  a  jury.  The  compulsory  powers 
had  expired  within  a  few  days  after  the  original  notice  was  given  ;  if  that  notice  was 
invalid,  as  had  been  already  contended,  it  was  clear  that  the  company  had  no  title, 
but  even  if  not  invalid,  yet,  as  the  Plaintiffs  had  a  right  to  insist  "on  the  whole 
manufactory  being  taken,  the  result  must  be  the  same,  for  the  effect  of  the  counter 
notice  was  to  destroy  the  original  notice,  so  that  no  contract  existed  at  the  time  when 
the  compulsory  powers  of  the  Act  expired  :  it  had  never  been  decided  that  a  company, 
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by  giving  a  notice  to  the  landowner  and  doing  nothing  more  within  the  time  limited 
by  the  compulsory  powers  of  their  Act,  could  afterwards,  when  the  compulsory  powers 
had  expired,  avail  themselves  of  the  right  they  otherwise  would  have  had  to  summon 
a  jury  to  assess  the  amount  of  compensation  ;  and  it  could  not  be  maintained,  that 
the  company's  right  in  the  present  case  to  resort  to  the  compulsory  powers  of  tluir 
Acts,  was  kept  alive  by  the  original  notice.  He  referred,  on  this  part  of  the  case,  to 
the  eighty-fifth,  ninety-second,  and  one  hundred  and  twenty-third  sections  of  the 
Lands  Clauses  Consolidation  Act,  1845,  and  mentioned  and  commented  on.  The  Qiiein 
V.  The  Lmulon  and  South- frestern  Juiihvai/  Compantj  (\i  (,).  B.  Eep.  775),  llie  Marquis  of 
Salisbury  \.  The  Great  Northern  Baihvai/  L'ompany  (7  Railway  Cases,  175),  Sparrmc  r. 
The  Oxford,  Worcester  and  U'olrerhampton  Itailway  Companij  (2  De  G.  Mac.  &  G.  94), 
Adams  v.  The  i/OT!-[856]-'/o«  and  Bluckwall  Ikiilwuy  Company  (2  Mac.  Sc  G.  118), 
Skerratt  v.  The  North  Staffordshire  Railway  Company  (5  Railway  Cases,  166).  He  also 
mentioned  the  case  of  Doe  dem.  Armitstead  v.  The  North  Staffordshire  liaihcai/  Compami 
(16  Q.  B.  Rep.  526  ;  see  p.  536)  in  reference  to  applications  by  the  landowner  for  a 
mandamus  to  compel  the  company  to  summon  a  jury  after  the  expiration  of  the  time 
limited  for  the  compulsory  purchase  or  taking  of  land. 

[The  Lord  Justice  Turner  intimated,  in  the  course  of  the  argument,  that  the 
injunction  granted  on  the  first  bill  had  been  obtained  on  an  undertaking  by  the 
Plaintirt's  to  sell  the  property  in  question,  and  that  the  Court  would  hardly  grant 
an  injunction  even  under  new  circumstances  while  that  undertaking  remained 
unperformed.] 

Mr.  Steere  followed  on  the  same  side  and  cited  The  Queen  v.  The  London  and 
North-Western  Railwaii  Company  (3  E.  &  B.  443),  and  Stmie  v.  The  Commercial  Eaihcay 
Company  (4  Myl.  &  Cr.  122). 

Mr.  Rolt,  for  the  company.  He  submitted,  on  the  question  of  the  right  of  the 
company  to  give  the  original  notice,  that  the  general  object  of  the  Railway  Acts  was 
to  render  that  compulsory  on  the  landowner  which,  except  for  their  provisions,  would 
be  optional ;  and  if,  therefore,  a  landowner  could  voluntarily  convey  such  a  right  or 
easement  as  that  in  question,  the  Act  would  compel  him  on  certain  terms  to  do  so. 
The  Act  authorized  the  construction  of  the  railway  in  a  particular  manner,  and  gave 
power  to  take  [857]  such  hereditaments  as  were  necessary  for  that  purpose.  The 
notice  in  the  present  case  was  quite  correct  in  form  ;  it  specified  what  the  company 
proposed  to  do,  and  stated  their  desire  to  obtain  the  hereditaments  requisite  for 
carrying  it  out ;  there  was  no  ground  for  saying  that  such  a  notice  could  not  be 
given.  A  case  something  similar  had  occurred  in  Jtamsden  v.  The  Manchester,  <tr., 
Railway  ( 1  Exch.  Rep.  723).  He  referred  also  to  Stamps  v.  The  Birmingham  and  Stour 
Valley  Railway  Company  (2  Phil.  673),  and  to  Sparrow  v.  The  Oxford,  Worcester  and 
Wolrerhamjiton  Raihcay  Company  (2  De  G.  Mac.  &  G.  94),  and  observed  that  in  the 
Act  for  the  railway  now  making  underground  from  Westbourne  Terrace  to  Battle 
Bridge,  it  had  not  been  considered  necessary  to  insert  any  special  provisions  for  the 
purchasing  of  ground  :  the  matter  was  left  to  the  general  power  of  the  Railways  and 
Lands  Clauses  Consolidation  Acts,  and  no  one  ever  supposed  that  the  company  would 
be  obliged  to  take  and  pay  for  every  house  under  which  the  line  passed.  Even  if  the 
original  notice  had  been  invalid,  the  Plaintift's  had  cured  anj'  defect  by  their  counter 
notice  which  adopted  the  original  notice,  and  founded  on  it  a  claim  to  be  paid  for  the 
whole  manufactory. 

With  regard  to  the  second  point  urged  on  the  other  side,  it  was  impossible  to 
understand  how  the  counter  notice  should  wholly  defeat  the  notice  to  treat :  the  fact 
was,  that  the  Plaintift's  had  by  that  proceeding  prevented  anything  being  done  under 
the  first  notice  ;  they  had  said  that  they  were  willing  to  sell  the  whole  property,  and 
having  done  this  they  now  come  to  the  Court  to  ask  that  the  Defendants  might  not 
be  allowed  to  take  the  steps  necessary  for  carrying  out  this  agreement.  The 
machinery  [858]  provided  by  the  Lands  Clauses  Consolidation  Act  was  ample  to 
enable  the  Plaintiffs  to  obtain  full  compensation.  The  original  notice  was  given  in 
due  time,  and  the  only  effect  of  the  counter  notice  was  to  suspend  the  proceedings 
under  it.  The  cases  of  The  Marquis  of  Salisbury  v.  Hie  Great  Northern  Railway  Com- 
pany (7  Railway  Cases,  175),  Edinburgh  and  Glasgow  Railway  Company  v.  MonMands 
Railway  Company  (12  Decisions  in  the  Court  of  Session  (2d  series),  1304),  and  The 
Birmingham  and  Oxford  Junction  Railway  Company  v.  The  Queen  (20  Law  J.  (Q.  B.),  304), 
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were  precisely  in  point,  shewing  that  the  notice  to  treat  made  a  binding  contract ; 
the  last  case  also  shewed  that  the  Plaintiffs  might  have  proceeded  to  enforce  the 
contract,  and  thus  removed  any  objection  which  they  might  otherwise  have  urged 
against  the  company  on  the  ground  of  the  lapse  of  time. 

He  also  insisted  that  it  was  impossible  for  the  Plaintiffs  to  escape  from  the  under- 
taking they  had  given  to  sell,  and  on  the  faith  of  which  the  injunction  had  been 
granted  in  the  first  instance  by  the  Vice-Chancellor.  He  referred  in  the  course  of 
his  argument  to  the  third  section  of  the  first  of  the  company's  Special  Acts  (see  1 
Kay  &  J.  p.  36),  to  the  sixth,  thirteenth,  fourteenth,  sixteenth,  thirty-second  and 
thirtv-third  sections  of  the  Eailways  Clauses  Consolidation  Act,  1845,  and  to  the 
sixteenth,  eighteenth,  twenty-first,  twenty-second,  twenty-ninth,  fifty-eighth,  eighty- 
fourth,  and  ninety-second  sections  of  the  Lands  Clauses  Consolidation  Act,  184-5. 

Mr.  Greene  followed  on  the  same  side. 

The  Solicitor-General  replied.  He  urged  that  there  was  a  fallacy  in  the 
argument  on  the  [859]  other  .side  in  treating  the  easement  in  question  as  an  heredita- 
ment which  might  be  taken  under  the  Lands  Clauses  Consolidation  Act ;  it  might  be 
true  that  such  a  liberty  or  easement,  being  an  hereditament,  might  if  actually 
existing  fall  within  the  Act,  but  the  easement  in  question  was  not  an  existing  ease- 
ment, it  was  one  which  the  company  were  creating,  and  the  whole  tenor  of  the  Act 
shewed  that  it  was  not  intended  to  be  applied  to  a  liberty  or  easement  for  the  first 
time  created.  He  commented  on  the  cases  cited  on  behalf  of  the  Defendants,  and 
in  reference  to  The  Marquis  of  Salishury  v.  The  G-reat  Northern  Railwaij  Company 
(7  Railway  Cases,  175),  and  the  case  before  the  Court  of  Session  which  was  precisely 
similar  to  it,  observed  that  the  present  case  did  not  come  within  them,  for  they  only 
decided  that  where  the  notice  to  treat  was  in  all  respects  regular,  an  obligation  was 
created  which  might  be  enforced  in  the  ordinary  manner  even  though  meanwhile 
the  time  for  the  exercise  of  the  compulsory  powers  had  expired,  while  here  the  notice 
was  irregular  in  itself,  or  if  regular  had  not  been  prosecuted. 

The  Lord  Chancellor.  This  case  came  before  me  early  in  the  Long  Vacation 
in  the  country,  upon  an  application  for  an  injunction  to  restrain  the  Defendants,  the 
company,  from  proceeding  to  summon  a  jury  or  to  get  the  value  of  the  Plaintiffs' 
manufactory  assessed ;  and  I  may  here  remark  that  when  a  motion  is  made  before  a 
Judge  ex  parte,  and  without  the  benefit  of  hearing  the  other  side,  he  is  very  liable  to 
be  misled  by  an  erroneous  impression,  or  he  may  not  be  put  entirely  in  possession  of 
all  the  views  of  the  case,  even  although  those  who  make  the  motion  may  be  intending 
to  represent  it  perfectly  fairly.  The  facts  of  the  present  case,  as  they  were  originally 
represented  to  me,  [860]  and  which  do  not  now  appear  to  be  materially  varied,  were 
these — [His  Lordship  here  stated  the  facts  of  the  case  to  the  effect  above  mentioned, 
down  to  and  including  the  application  made  to  his  Lordship  for  an  injunction  on  the 
25th  August  1854.] 

I  cannot,  under  the  circumstances  just  stated,  blame  myself  for  not  having 
considered  the  case  as  fully  as  I  have  since  been  enabled  to  do,  but  it  then  appeared 
to  me  that  the  only  ground  upon  which  such  an  injunction  as  that  asked  could  be 
granted,  was  not  any  personal  equity  on  the  part  of  the  Plaintiffs,  but  a  ground  upon 
which  this  Court  is  very  much  in  the  habit  of  acting,  namely,  that  it  -ivill  not  suffer 
persons,  and  more  particularly  powerful  corporate  bodies  with  whom  it  is  very 
difficult  to  deal,  to  take  proceedings  which  are  of  an  illegal  or  even  of  a  doubtfully 
legal  character  under  their  Acts  of  Parliament,  if  by  so  doing  they  place  those  against 
whom  they  are  proceeding  in  a  condition  of  peril  froni  which  it  may  be  very 
difficult  for  them  to  extricate  themselves  :  to  grant  an  injunction  in  such  cases  is  a 
course  which  has  been  repeatedly  adopted  by  Lord  Cottenham  and  other  Judges. 
Thus,  .although  there  might  be  no  equity  on  the  part  of  these  Plaintiffs,  it  appeared 
to  me  that,  if  they  were  right  in  contending  that  the  proceedings  were  legally 
invalid,  it  would  be  a  case  of  irreparable  injury  (using  the  word  "  irreparable  ''  in  the 
sense  in  which  the  Court  uses  it,  that  is,  not  that  there  w-ould  be  no  physical 
possibility  of  repairing  it,  but  that  it  would  be  a  very  grievous  injurv  indeed),  to 
allow  the  Defendants  to  proceed  ;  and  for  this  reason,  because,  although'the  proceed- 
ings might  be  legally  invalid,  they  were  of  an  exceedingly  summary  nature,  and  the 
Defendants  might,  by  the  jury  assessing  some  small  sum  as  the  value  of  the  manu- 
factory, proceed  on  that  to  obtain  a  verdict  and  judgment,  the  result  of  which  would 
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[861]  be  that  the  Sheriff  would  be  ordered,  lurri  i/ianu,  to  put  the  Plaintiffs  out  of 
possession,  and  to  put  the  company  into  possession  of  the  property  in  question. 

Such  being  the  state  of  things,  whether  I  should  act  or  not,  depended  in  my 
mind  upon  whether,  looking  minutely  at  the  law  on  the  subject  as  far  as  1  was  able 
to  do  so,  the  company  were  proceeding  ultra  cires  or  not,  or,  if  it  was  a  very  doubtful 
case,  whether  restraining  them  would  cause  them  much  more  injury  than  leaving 
them  unrestrained  would  be  likely  to  cause  to  the  Plaintiffs.  In  such  a  case  it  is 
necessary  to  make  a  sort  of  comparative  estimate  of  the  injury  that  is  to  result  from 
action  to  the  one  side,  or  from  inaction  to  the  other.  1  must  frankly  confess  that, 
differing  in  this  respect  from  the  view  that  has  been  taken  of  the  case  by  Vice- 
Chancellor  Wood,  1  did  come  very  strongly  to  the  conclusion  that  the  couise  the 
company  was  taking  was  a  course  not  warranted  by  law  ;  1  came  to  that  conclusion 
on  several  grounds,  but  it  will  be  sufficient  to  state  one. 

With  all  deference  to  the  opinion  of  Vice-Chancellor  Wood,  1  do  still  entertain 
very  great  doubt,  to  put  it  no  higher,  whether  the  original  notice  given  by  the 
company  was  one  upon  which  anything  at  all  could  be  done  :  my  impression  was,  and 
still  is,  that  a  notice  to  take  an  easement  such  as  that  in  question  is  not  a  notice 
warranted  by  the  Lands  Clauses  Consolidation  Act.  I  do  not  know  that  it  is 
necessary  for  me  to  give  reasons,  or  enter  into  any  detail  of  the  grounds  for  this 
opinion,  as  in  the  view  which  I  take  of  the  case  it  will  not  be  very  material.  The 
authority  in  the  Act  of  Parliament  is  to  take  land,  and  the  argument  is,  that  looking 
at  the  interpretation  clause,  it  is  there  stated  that  the  word  "  lands  "  shall  extend 
to  messuages  lands  tenements  and  hereditaments  of  [862]  any  tenure,  and  that  an 
easement  or  right  of  way  is  an  hereditament.  But  the  interpretation  clan.se  only 
says  that  this  is  to  be  the  construction  if  there  is  nothing  in  the  context  which  is 
inconsistent  with  it ;  and,  looking  at  the  whole  context,  my  impression  originally 
was,  and  it  has  not  been  removed,  that  an  hereditament  there  means  a  corporeal 
hereditament,  an  hereditament  which  ma}'  be  the  subject  of  tenure  which  a  right  of 
way  cannot  be.  It,  therefore,  appears  to  me  that  a  right  of  way  is  not  an  heredita- 
ment within  the  meaning  of  the  Act.  There  is  also  another  reason  which  1  will 
mention.  I  think  it  was  not  the  meaning  of  the  Legislature  to  enable  companies  to 
take  from  a  man  a  right  of  way  through  his  property.  If  the  circumstance  of  its 
being  an  hereditament  enables  a  company  to  take  a  right  of  way,  why  should  they 
not  give  a  notice  to  take  a  right  of  common  or  a  right  of  turbary  ;  but  they  cannot 
do  this,  though  it  might  be  very  convenient  for  them  .sometimes  to  have  such  rights. 
It  is,  however,  said  that  no  damage  would  result,  because  the  jury  would  assess  the 
full  value  ;  but  the  Legislature  did  not  mean  that  if  I  have[a  field  free  from  a  right  of 
way,  I  shall  be  bound  upon  any  compensation  to  substitute  for  that  a  field  subject  to 
a  right  of  way  :  if  it  is  to  be  taken  from  me  it  must  be  taken  from  me  in  soliilo.  It 
is  ui-ged  that  this  difficulty  is  met  in  the  present  case  by  the  counter  notice,  which, 
according  to  the  decision  of  the  Vice-Chancellor,  enables  the  Plaintiffs  to  have  the 
entirety  of  the  property  taken,  but  there  are  two  answers  to  that.  With  all 
deference  to  the  Vice-Chancellor,  I  do  not  think  that  a  right  of  way  is  any  part  of 
the  manufactory :  no  multiplication  of  a  right  of  way  indefinitely  would  ever  con- 
stitute the  soil ;  there  may  be  one  right  of  way,  or  a  multitude  of  rights  of  way, 
but  they  form  no  part  of  the  manufactory.  It  is  a  right  upon,  in  and  connected 
with  the  manufactory,  but  no  part  of  it.  I  therefore  do  not  think  that  there  was 
any  [863]  right  upon  the  notice  of  taking  a  right  of  way  to  give  a  counter  notice 
to  take  the  manufactory.  But  if  that  were  so,  it  would  not  remove  the  difficulty, 
for  the  question  is  not  whether  there  was  a  right  to  take  a  right  of  way  over  this 
particular  property,  but  whether  that  is  the  meaning  of  the  Act  generally.  Suppose 
this  had  not  been  a  manufactory  or  house,  but  a  field  or  garden,  there  would  then 
have  been  no  power  at  all  to  give  any  counter  notice :  a  counter  notice  can  only  be 
given  where  it  is  proposed  to  take  part  of  a  house  or  part  of  a  manufactory,  and 
there  might  be  many  cases  in  which  it  would  be  extremely  inconvenient  to  the 
owner  of  the  land,  using  the  word  very  generally,  to  have  it  subjected  to  a 
right  of  way,  and  such  a  case  would  not  be  met  by  the  provision  as  to  a  house  or 
manufactory. 

I  have  thought  it  right  thus  to  state  the  view  which  I  originally  took  of  the 
case,  and  which   I  am  bound  in  candour  to  say  has  not  yet  been  displaced.      I  do 
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not  however,  mean  to  sav  that  I  might  not  come  to  a  difterent  conclusion,  and,  as 
for 'the  present  purpose,  "it  is  not  necessary  further  to  consider  the  subject,  I  leave 
myself  open  to  be  satisfied  upon  further  reflection  that  the  view  I  have  expressed  is 

Other  legal  dirticulties  aliout  the  proceeding  in  question  have  been  adverted  to, 
and  I  will  notice  them  very  shortly.  It  was  said  that  the  original  notice,  even  if 
good,  was  annihilated  by  the  subsequent  counter  notice,  and  so  that  a  new  notice 
was  rendered  necessary.  I  thought  there  was  something  in  that  argument  at  the 
time  it  was  addressed  to  me  in  the  country,  though  I  am  now  disposed  to  admit 
that  that  view  is  not  correct.  Here  again  I  do  not  mean  to  bind  myself,  but  my 
present  impression  is,  that  when  a  notice  has  been  given,  if  it  be  a  good  notice,  and  a 
counter  notice  given,  if  it  be  a  good  counter  notice,  that  [864]  that  is  a  substitution 
of  the  counter  notice  for  the  original  notice,  and  that  the  jury  would  have  juris- 
diction to  proceed  on  the  amalgamated  notices  so  constituting  one  notice.  That  is 
the  construction  which  1  think  I  should  put  on  that  part  of  this  case  if  it  were 
necessary  now  to  decide  it;  it  is  not  however  necessary,  for  reasons  which  will 
presentlv  appear. 

I  was  also  struck  with  the  great  length  of  time  which  has  elapsed,  but  the  argu- 
ment drawn  from  that  against  the  company  has  been  entirely  removed  from  my 
mind  by  the  case  in  the  Queen's  Bench,  The  Birmingham  and  Oxfwd  Junction  llailwatf 
Comjmny  v.  The  Queen  (20  Law  J.  (Q.  B.),  304),  of  which  I  was  not  aware  at  the  time 
the  matter  was  originally  before  me,  and  which  I  think  was  not  then  mentioned  to 
me.  That  case  has  decided  that  after  the  notice  to  take  has  been  duly  given  by  the 
company,  if  it  is  a  good  notice,  it  is  competent  to  the  party  to  whom  the  notice  is  given 
immediately  to  apply  for  a  mandamvs  compelling  the  company  to  proceed ;  and, 
therefore,  I  do  not  think  it  lies  in  the  mouth  of  the  Plaintiffs  here  to  complain  of 
any  delay,  the  delay  being  as  much  their  own  as  the  delay  of  the  company.  I  thus 
think  that  the  argumeutsdrawn  from  delay  and  the  effect  of  the  counter  notice  are 
removed,  but  that  the  argument  as  to  the  invalidity  of  the  original  notice  is  not 
removed. 

On  the  whole  of  the  case,  however,  my  opinion  with  regard  to  the  injunction  is, 
I  confess,  altered  from  what  it  was  when  the  matter  was  first  before  me,  and  I  think 
there  ought  to  be  no  injunction.  My  opinion  is  altered,  not  because  upon  hearing 
the  argument  on  both  sides  any  impression  has  been  removed,  but  because  a  new 
view  of  the  case  has  been  presented  to  my  mind,  which  [865]  I  think  shews  to  me 
that,  even  if  I  am  right  in  my  notion  that  the  original  notice  was  legally  invalid, 
this  Court  ought  not  to  be  active  to  assist  the  Plaintiffs,  and  it  is  on  this  ground, 
and  this  ground  only,  that  I  concur  in  the  judgment  of  the  Vice-Chancellor.  The 
question  is,  assuming  for  the  present  argument  the  notice  to  have  been  invalid, 
whether  the  Court  shall  be  active  in  stopping  the  Defendants  from  doing  an  act 
which  may  occasion  great  injury  to  the  Plaintiffs  before  they  can  get  themselves 
effectually  set  right :  I  think  not,  because,  whatever  may  be  the  invalidity  of  the 
notice,  the  Plaintiffs  gave  a  counter  notice  which  unquestionably  had,  or  might 
reasonably  have  had,  the  effect  of  leading  the  company  to  suppose  that  they  might 
safely  proceed  with  their  works,  for  that  whenever  they  were  so  minded  they  could 
get  the  Plaintiffs'  property  by  virtue  of  that  counter  notice.  The  Plaintiffs,  in  fact, 
stated  that  though  not  willing  to  sell  the  right  of  way  claimed  by  the  company,  they 
were  willing  to  sell  the  whole  of  the  manufactory.  Twelve  months  elapsed  before 
the  company  gave  the  notice  on  which  they  are  now  proceeding,  but  I  do  not  think 
that  the  Plaintifts  can  complain  that  they  may  be  put  to  hardship  by  the  previous 
invalid  proceedings,  when  they  have  been  leading  the  company  for  all  this  time  to 
act  upon  the  notion  that  they  were  ready  and  willing  to  part  with  the  whole  of  the 
manufactory.  This  decision  will  not  at  all  impede  the  Plaintiffs  from  taking  steps 
at  law,  either  to  stop  the  Defendants'  proceedings,  or  to  quash  them  when  concluded, 
as  they  may  be  advised.  My  opinion  is  that  they  are  disentitled  to  ask  for  relief 
here  by  reason  of  their  conduct,  and  for  that  reason  I  think  that  the  Vice-Chancellor 
was  perfectly  right  in  dissolving  the  injunction. 

I  need  hardly  say  that  when  I  granted  the  injunction  I  granted  it  on  terms 
which  made  it  not  only  open  to,  but  the  [866]  duty  of  any  Vice-Chancellor,  to  deal 
with  it  just  as  if  it  had  been  an  injunction  granted  by  himself.     The  Vice-Chancellor 
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heard  the  case  very  fully,  and  came  to  a  conclusion  which  is  the  same  in  result  as 
that  at  which  I  have  arrivetl,  namely,  that  no  injunction  ought  to  have  been  granted  ; 
he  consequently  dissolved  the  injunction,  and  properly  with  costs,  because  the 
matter  was  to  be  dealt  with  just  as  if  it  was  the  refusal  of  an  original  motion  to 
grant  an  injunction  :  the  case  has  now  been  brought  here,  and  in  my  opinion  the 
appeal  motion  must  be  dealt  with  in  the  same  way,  and  must  bo  dismissed  with 
costs.  If,  however,  the  Plaintifl's  are  minded  to  agree  to  have  the  whole  matter 
settled  without  further  proceedings  by  a  reference  to  the  Judge's  clerk,  or  in  any 
mode  that  can  be  suggested,  that  may  vary  the  question  of  costs,  but  if  no  arrange- 
ment of  that  sort  is  come  to,  I  am  of  opinion  that  this  motion  ought  to  be  dismissed 
with  costs. 

The  Lord  Justice  Knkjht  Bruce.  Upon  the  <iuestion  raised  in  this  case, 
whether  the  Plaintitls  ought  to  be  considered  as  bound  by  their  undertaking, 
embodied  in  the  order  of  the  4th  of  August  last,  or  are  entitled  to  be  relieved  from 
it,  they  ought  not,  I  think,  to  be  prejudiced  by  the  form  of  their  notice  of  motion 
before  us,  so  as  to  lose  any  benefit  that  they  might  have  had  if  their  application  here 
had,  in  a  regular  manner,  sought  the  discharge  of  the  undertaking,  as  well  as  what  it 
does  seek.  This,  indeed,  has  been  already  settled,  and  the  argument  was  on  that 
footing.  It  seems  to  me,  however,  that,  upon  the  substance  and  merits  of  the 
controversy,  the  undertaking  ought  not  to  be  disturbed,  and  that  it  was  right  in  the 
particular  circumstances  of  the  case  for  the  Vice-Chancellor  to  make  it  a  condition  of 
granting  or  continuing  in  August  last,  in  favour  of  the  [867]  Plaintifl's,  the  injunc- 
tion which  he  then  granted,  or  continued  in  their  favour  that  the  undertaking  should 
be  given.  I  think  the  Plaintiffs'  counsel,  if  of  a  different  opinion,  might  well  have 
declined  to  accept  the  injunction  upon  those  terms  and  appealed  ;  nor  do  I  doul)t 
that  the  Lord  Chancellor  or  the  Lords  Justices  would  have  taken  and  heard  the 
appeal  without  delay,  and  in  the  meantime  protectefl  the  Plaintiffs.  The  under- 
taking must,  I  conceive,  be  regarded  as  willingly  and  knowingly  given,  and  as  having 
materially  aflected  the  subsequent  conduct  of  the  Defendants,  who  appear  to  me,  I 
repeat,  now  entitled  to  the  full  advantage  of  it.  I  agree  that  it  is  .silent  as  to  price, 
nor  provides  in  terms  the  means  of  ascertaining  the  amount.  But  the  true  construc- 
tion must,  I  apprehend,  be,  that  the  amount  was  to  be  ascertained  in  one  of  the 
modes  provided  by  the  Lands  Clauses  Act,  or  to  be  fixed  by  the  Court  of  Chancery. 
To  say  that  the  performance  of  the  undertaking  was  to  be  merely  at  the  Plaintiff's' 
option,  or  that  they  were  to  fix  the  price  at  their  discretion,  would,  I  conceive,  be 
absurd.  The  case  of  a  mere  agreement  to  sell  without  mentioning  a  price  or  ap- 
pointing any  mode  of  ascertaining  it  is,  in  my  judgment,  essentially  difficult.  The 
Defendants  are  here  Respondents  merely,  nor  ask  anything  of  the  Court.  They  have 
by  their  counsel  at  the  Bar,  however,  submitted  either  to  proceed  on  their  original 
plan,  so  as  to  avoid  touching  the  Plaintiffs'  soil,  or  at  the  Plaintiffs'  option  to  buy  the 
whole  manufactor}',  and  in  either  case  to  allow  the  amount  of  compensation  or 
purchase-money  to  be  ascertained  in  any  manner  that  we  shall  consider  just.  In  this 
state  of  circumstances,  I  think  it  impossible  to  grant  the  Plaintiffs  anj'  injunction 
upon  their  present  application,  unless  electing  in  which  way  the  Defendants  shall 
proceed  with  their  works,  the  Plaintiffs  will  accede  to  some  reasonable  and  effectual 
mode  of  ascertaining  between  them,  and  the  Defendants  the  [868]  amount  of  com- 
pensation or  purchase-money  to  be  paid  to  the  Plaintiffs. 

The  Lord  Justice  Turner.  This  case  involves  many  important  points  of  law, 
but,  in  my  opinion,  it  is  not  necessary  for  us  to  decide  those  questions,  and  I  give  no 
opinion  upon  them. 

The  question  whether  the  order  made  by  the  Vice-Chancellor  ought  to  have  been 
discharged,  and  whether  the  injunction  ought  to  have  been  maintained  may,  in  my 
judgment,  be  well  disposed  of,  without  a  reference  to  any  of  the  points  which  have 
been  most  elaborately  raised  in  the  argument. 

On  the  2.3d  July  185.3,  the  company  gave  notice  to  take  what  is  described  in  the 
notice  as  an  easement,  and  in  truth  it  is  no  more  than  a  stratum  of  air  which  passes 
over  the  Plaintiffs'  manufactory,  and  thereupon  the  Plaintiffs  being  served  with  that 
notice,  on  the  6th  of  August  18.53,  gave  a  counter  notice,  by  which  they  required  the 
company  to  take  the  whole  of  their  manufactory.  That  counter  notice  is  in  these 
terms  :  "  The  whole  of  the  foregoing  premises,  with  the  exception  of  the  two  arches. 
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let  to  Thomas  Kooke,  are  in  our  own  occupation,  and  used  by  us  in  our  bu.siuess. 
We  have  hiid  out  a  considera1)le  sum  of  money  in  erecting  buildings  on  the  foregoing 
premises,  and  in  establishing  a  lucrative  Itusiness  therein  ;  and  we  have  a  large  and 
valual)le  stock-in-trade  and  plant,  and  we  are  under  various  contracts  to  supply  goods 
of  our  own  manufacture  for  stated  periods  of  time.  We  require  the  company  to 
purchase  and  take  the  whole  of  the  foregoing  premises,  and  our  estate  and  interest  in  the 
lands,  warehouses,  manufactory  and  premises,  including  the  fi.xtures  and  plant  therein 
and  thereon,  and  to  make  us  compensation  in  damages  for  the  goodwill  of  our  [869] 
business  and  the  loss  we  shall  sustain  by  reason  of  removal  of  our  stock,  sale  of 
horses,  carts,  waggons,  &c.,  and  our  inability  to  perform  contracts  for  the  supply  of 
goods,  Sec,  and  other  special  damages,  and  we  claim  the  sum  of  £-1:0, 150. 

Now,  that  counter  notice  having  been  given  by  the  Plaintifts  on  the  6th  of 
August  1853,  the  matter  rested  until  the  4th  of  May  1854,  when  the  company  served 
the  notice  to  summon  a  jury,  to  ascertain  the  price  to  be  paid  for  the  easement 
which  they  had  mentioned  in  their  notice  of  the  23d  of  July  1853.  Upon  the  notice 
to  summon  the  jury  being  served  on  the  4th  of  May  1854,  there  followed  a  letter  of 
the  Plaintiffs'  solicitor  of  the  10th  of  May  1854,  in  these  terms :—"  My  clients 
consider  that  they  are  entitled  to  call  upon  the  company  to  purchase  the  whole  of  the 
manufactory  under  the  92d  section  of  the  Lands  Clauses  Consolidation  Act." 
Receiving  no  answer  to  that  letter,  the  Plaintiffs'  solicitor  again,  on  the  19th  of  ^lay, 
writes  in  these  terms  : — "  I  now  understand  from  your  last  letter  that  the  railway 
company  do  not  intend  to  take  my  clients'  manufactory  and  premises  as  claimed  by 
them  under  their  notice  of  claim  on  the  6th  of  August  1853  served  on  the  company. 
I  beg  to  inform  you  that  they  intend  to  file  a  bill."  Accordingly  the  bill  was  filed. 
That  bill  sought  for  an  injunction  to  restrain  the  companj'  from  proceeding  on  their 
notice  of  the  23d  of  July  1853. 

Now,  no  doubt,  that  bill  raises  every  objection  which  can  be  raised  as  to  the 
validity  of  the  notice.  It  especially  objects  to  the  form  of  the  notice  and  to  the 
time.  But  it  also  raises  this  point,  that,  under  the  provision  of  the  92d  section  of 
the  Act  of  Parliament  it  was  incumlient  upon  this  company  to  take  the  whole  of  the 
Plaintiffs'  manufactory  ;  and  looking  at  the  allegations  in  this  [870]  Inll  from  the 
beginning  to  the  end  of  it — I  refer  particularly  to  the  allegations  which  are  contained 
in  the  bill  as  to  the  trade  carried  on  Ijy  the  Plaintiffs,  and  the  damage  and  injury  to 
their  trade — I  think  it  is  impossible  to  doubt  that  this  bill  was  filed  for  the  purpose 
of  compelling  the  Defendants  to  purchase  the  whole  of  the  Plaintiffs'  manufactory. 
But  even  supposing  that  not  to  have  been  the  object  of  the  bill,  still  there  remains 
this  fact,  that  on  the  6th  of  August  1853,  the  Plaintiff's  had  served  the  company 
with  notice  that  they  required  the  company  to  take  the  whole  of  the  manufactory. 
Now  what  was  the  effect  of  that  notice  I  Was  it  not  necessarily  to  lead  the 
Defendants,  the  company,  to  believe  that  the  Plaintiffs  were  willing  and  able  to  sell 
the  whole  of  that  manufactory,  and  that  they  the  company  might  therefore  proceed 
with  their  works  upon  the  assumption  that  they  would  be  enabled  by  the  acts  of  the 
Plaintiffs  to  acquire  this  manufactory  and  complete  the  works  ?  And  accordingly, 
from  May  1853,  the  works  of  this  company  must  have  been,  from  the  nature  of  the 
undertaking,  proceeding — and  proceeding  without  any  interruption  on  the  part  of 
the  Plaintiffs. 

The  Plaintiffs  then  come  to  this  Court  for  an  injunction  to  restrain  the  company 
from  at  all  acting  upon  the  notice  of  the  6th  of  August  1853.  Now  the  question 
first  is,  ought  this  Court  in  that  state  of  circumstances  to  have  granted  an  injunction 
to  restrain  the  company  from  proceeding  without  putting  the  Plaintiffs  upon  terms  ? 
I  am  most  clearly  of  opinion  that  it  ought  not.  The  Plaintiffs,  by  their  own 
conduct,  have  created  a  counter  equity  against  themselves  by  having  given  the 
notice  that  they  were  willing  to  sell.  They  had  led  the  company  into  the  position 
of  carrying  on  the  works  upon  the  faith  that  they  would  complete  that  contract ; 
and  in  my  opinion,  therefore  (and  I  give  my  opinion  upon  the  assumption  [871] 
that  we  are  now  dealing  with  the  notice  of  motion  to  discharge  the  undertaking, 
and  apart  therefore  from  any  question  of  form),  it  was  the  bounden  duty  of  the 
Court  upon  that  application  to  put  the  Plaintiffs  upon  the  terms  of  conveying  and 
selling  to  the  company  the  property  which  1)y  their  notice  they  had  offered  to  sell. 
I  think,  therefore,  that  the  undertaking  was  properly  introduced  into  the  order  of 
the  4th  of  August  1854. 


6  DE  G.  M.  &  G.  872.     HILL,  ETC.,  RLY.  CO.  V.  NORTH-EASTERN  RLY.  CO.       1109 

It  is  then  to  be  considered,  what  is  the  effect  of  the  undertaking  !  I  think  that 
the  Plaintiff's  by  that  undertaking  are  in  eciuity  bound  to  sell  and  convoy  to  the 
company.  The  company  upon  paying  the  price  "to  be  ascertained  become  owners  in 
equity,  subject  to  the  payment  of  that  price.  Then  how  does  the  case  stand  as  to 
the  present  application  '.  The  Plaintiffs  have  a  legal  title ;  they  come  into  Court  for 
equitable  interference  in  support  of  their  legal  title,  but  they  come  here  against  the 
party  who  by  their  own  contract  and  their  own  undertaking  has  tlie  equitable  title, 
and  who  would  have  had  the  legal  title  if  they  had  performed  their  undertaking. 

In  this  state  of  circumstances  I  think  that  the  Court  can  give  them  no  assistance 
unless  they  perform  their  undertaking,  and  that  the  order  therefore  ought  to  be  in 
these  terms — that  the  Defendants  having  offered  either  to  execute  the  work  in  the 
manner  first  intended,  and  to  make  compensation  for  the  injury  which  mav  be 
occasioned  thereby,  or  to  purchase  the  manufactory,  and  the  Plaintiffs  refusing  to 
agree  to  such  compensation  or  price  being  ascertained  in  the  mode  provided  bv  the 
Act,  or  in  such  other  mode  as  this  Court  may  think  fit,  there  can  be  no  order'upon 
the  motion  except  that  the  Plaintiffs  pay  the  costs. 

[872]  The  Hill  and  Selby  Kailway  Company  r.  The  North-Eastekn  Kailway 
Company  and  The  Lancashire  and  Yorkshire  Rail\yay  Company.  Before 
the  Lords  Justices.     Dec.  8,  1854. 

[S.  C.  24  L.  J.  Ch.  109  ;  3  W.  K.  129.] 

A  railway  company,  having  agreed  to  let  its  line  to  another,  which  had  taken 
possession  under  the  agreement,  filed  a  specific  performance  bill  against  the  other, 
which  thereupon  gave  notice  that  it  would  pay  the  rent  into  Court.  The  Plaintiffs 
then  gave  the  Defendants  notice,  that,  unless  the  rent  were  paid  to  the  Plaintiffs, 
interest  would  be  claimed  on  it  under  3  i\:  4  Will.  4,  c.  42,  s.  28.  The  Defendants 
obtained  ex  parte  an  order  that  they  might  lie  at  liberty  to  pay  the  rent  into 
Court,  and  paid  it  in  accordingly.  Held,  that  they  thereby  obstructed  the 
recoveiy  of  interest  at  law,  and  that  the  Court  had  juri.sdiction  to  order  payment 
of  interest. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart,  directing  payment 
out  of  Court  to  the  Plaintiff's  of  a  sum  of  .£33,498,  2s.  5d.  paid  into  Court  by  the 
Defendants,  the  North-Eastern  Kailway  Company,  on  the  11th  of  August,  with 
interest  from  the  2d  of  August  and  costs. 

By  an  agreement  dated  the  30th  of  June  1845,  the  Plaintiffs  agreed  to  lease  their 
railway  to  the  York  and  North  Midland  Kailway  Company  (which  afterwards 
became,  hy  Act  of  Parliament,  merged  in  the  North-Eastern  Kailway  Company)  for 
1000  years,  at  a  rent  of  £50,000  per  annum,  subject  to  be  increased  in  certain  events 
which  had  happened.  Subsequently  the  Lancashire  and  Yorkshire  Kailway  acquired 
an  interest  under  this  agreement. 

The  York  and  North  Midland  liailway  Companj'  had  been  in  possession  of  the 
Plaintiffs'  line  since  the  1st  of  July  1845,  under  the  agreement,  and  paid  the  reserved 
rent  up  to  January  1854,  but  in  consequence  of  a  dispute  as  to  whether  the  lease 
was  to  be  made  to  both  the  Defendants'  companies,  or  to  the  York  and  North  Midland 
Kailway  Company  alone,  no  lease  was  actually  made,  although  the  Plaintiffs  had 
frequently  applied  to  both  companies  to  perform  the  contract. 

[873]  Early  in  1854  the  Plaintiffs  filed  a  bill  for  specific  performance  of  the 
agreement.  On  the  1st  of  July  1854,  half  a  year's  rent,  amounting  to  £35,000,  was 
due,  and  on  the  31st  of  July  the  secretary  of  the  York  and  North  Midland  Kailway 
Company  sent  a  letter  to  the  Plaintift"s  secretary,  stating,  that  in  consequence  of  the 
pending  suit  the  directors  of  the  former  company  had  ordered  the  amount  of  the 
rent,  less  income  tax,  to  be  paid  into  the  Court  of  Chancery,  to  be  subject  to  the 
orders  of  the  Court. 

In  reply  to  this  notice  the  Plaintiffs'  secretary  on  the  2d  of  August  sent  a  letter, 
stating,  that  no  order  of  the  Court  of  Chancery  had  been  made  for  payment  into 
Court,  and  that,  as  the  suit  did  not  affect  the  Plaintiffs'  right  to  the  rent,  he  was 
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iiHtructed  to  demand  the  immediate  payment,  and  to  give  notice  to  the  York  and 
North  Midland  Kaihvav  Company  that  if  the  rent  was  not  forthwith  paid  interest 
'would  be  claimed  on"  the  £35,000  from  the  date  of  that  letter  until  payment, 
pursuant  to  the  L'8th  section  of  the  Act  3  &  4  Will.  4,  c.  42.(1) 

On  the  3d  of  Au^nist  the  York  and  North  Midland  Eailway  Company  ol)tained 
/'«•  parte  an  order  in  the  suit  that  they  might  be  at  liberty  on  or  before  the  16th  of 
[874]  August  to  pay  £33,498,  4s.  5d.,  being  the  rent,  less  income  tax,  into  Court,  to 
the  credit  of  the  cause,  subject  to  further  order. 

On  the  11th  of  August  they  paid  that  amount  into  Court  accordingly,  and  on 
the  13th  of  August  communicated  the  fact  to  the  Plaintiffs,  the  Court  having  then 
ri.<en  for  the  Yacation. 

The  Plaintiffs  presented  a  petition  for  payment  of  the  money  out  of  Court,  and 
that  the  Defendants,  the  North-Eastern  Eailway  Company  (in  which  the  York  and 
North  Midland  Railway  Company  had  in  the  meantime  become  merged  under  an 
Act  of  Parliament  affecting  the  new  company  with  the  liabilities  of  its  constituent 
<lissolved  companies),  might  pay  interest  thereupon  at  the  rate  of  £4  per  cent,  from 
the  date  of  the  letter  of  the  I'd  of  August,  and  the  co.sts  of  the  application  consequent 
thereupon.  The  Vice-Chancellor  on  the  3d  of  November  ordered  accordingly,  and 
the  Defendants,  the  North-Eastern  Railway  Company,  appealed. 

Mr.  Bacon  and  Mr.  Hobhouse,  for  the  Appellants. 

Mr.  Malins  and  Mr.  Selwyn,  for  the  Respondents,  were  not  called  upon. 

The  Lord  Justice  Turner.  This  is  an  appeal  from  an  order  directing  the 
North-Eastern  Railway  Company  to  pay  interest  on  a  sum  due  in  respect  of  rent 
which  they  have  paid  into  Court.  It  is  not  suggested  that  the  order  does  not  do 
sul)stantial  justice,  but  it  is  said  that  there  is  no  jurisdiction  in  this  Court  to  order 
jiayment  of  interest  upon  the  sum  paid  in.  Whether  there  would  have  been  any 
such  jurisdiction  if  the  parties  had  not  acted  as  they  have  done  it  is  [875]  not 
necessary  to  consider.  But  the  company  have  thought  proper  to  pay  this  rent  into 
Court,  and  I  think  it  is  reasonably  clear  that  by  so  doing  they  have  prevented  the 
Plaintiffs  from  recovering  interest  upon  the  rent  at  law,  because  all  that  the  statute 
3  &  4  Will.  4,  c.  42,  s.  28,  does  is  to  authorize  the  jury  to  allow  interest  upon  the 
trial  of  "any  issue  or  any  inquisition  of  damages."  It  does  not  give  a  separate 
right  of  action  for  the  interest.  That  at  least  is  the  view  which  I  take  of  the  Act. 
It  is  said,  however,  that  the  Defendants  were  justified  in  paying  the  money  into 
Court  by  the  provisions  of  the  private  Act  of  Parliament,  which  enacts,  that  the 
covenants  of  the  lease  shall  be  performed  by  them,  subject  to  the  order  of  this 
Court.  I  take  that  to  mean  that  they  were  to  perform  the  covenants  unless  the 
Court  should  otherwise  direct.  These  Defendants  have,  in  my  opinion,  paid  this 
money  into  Court  without  authority.  By  so  doing  they  have  at  all  events  impeded 
if  they  have  not  defeated  the  right  to  recover  the  interest  at  law,  and  I  take  it  that 
this  Court  has  jurisdiction  in  cases  where  parties  by  taking  advantage  of  its  process 
have  interfered  with  legal  rights.  (See  Pulteiiei/  v.  Warren,  6  Yes.  73  ;  Bond  v. 
Hopkins,  1  Sch.  &  Lef.  434.)  I  think,  therefore,  the  Court  has  jurisdiction  in  the 
present  case,  and  about  the  justice  of  the  order  there  can  I  think  be  no  dispute. 

The  Lord  Justice  Knight  Bruce  concurred. 

(1)  "That  upon  all  debts  or  sums  certain,  payable  at  a  certain  time  or  otherwise, 
the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may  if  they 
think  fit,  allow  interest  to  the  creditor  at  a  rate  not  exceeding  the  current  rate  of 
interest  from  the  time  when  such  debts  or  sums  certain  were  payable,  if  such  debts 
or  sums  be  payable  by  virtue  of  some  written  instrument  at  a  certain  time,  or  if 
payable  otherwise,  then  from  the  time  when  demand  of  payment  shall  have  been 
made  in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that  interest 
will  be  claimed  from  the  date  of  such  demand  until  the  term  of  payment :  provided, 
^ihat  interest  shall  be  payable  in  all  cases  in  which  it  is  now  payable  by  law." 
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[876]     NovELLO  D.  James.     Before  the  Lords  Justices.     Z'^c  9,  1854. 

[S.  C.  24  L.  J.  Ch.  Ill  ;  1  Jur.  (N.  S.),  '217  :  3  W.  K.  127.     See  Smith  v.  Daij,  1882, 
21  Ch.  U.  429;  GriJ/ith  v.  Blake,  1884,  27  Ch.  I).  477.] 

"Where  a  Plaintift"  claiming  a  copyright  in  a  work  of  a  foreigner  obtained  an 
injunction,  on  giving  an  undertaking  to  abide  by  any  order  the  Court  might 
make  respecting  damages,  and  the  law  was,  pending  the  suit,  finally  settled  against 
the  existence  of  such  a  copyright :  Held,  that  the  I)efundant  was  iiititlod  to 
have  the  damages  sustained  by  him  ascertained  as  correctly  as  practicable  and 
paid,  and  that  a  mere  dismis.sal  of  the  bill  with  costs  was  not  a  sufficiently 
accurate  assessment  and  award  of  damages. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart  upon  two 
motions,  one  on  behalf  of  the  Plaintift"  for  the  dismissal  of  his  bill  without  costs, 
the  other  on  behalf  of  the  Defendant  for  payment  by  the  Plaintiff  of  damages  which 
the  Defendant  had  sustained,  by  reason  of  an  injunction  obtained  by  the  Plaintift', 
on  giving  the  usual  undertaking  to  abide  by  any  order  which  the  Court  might  make 
with  respect  to  damages.  The  question  in  the  cause,  which  had  in  ett'ect  been  dis- 
posed of  pending  the  suit,  by  the  recent  decision  of  the  House  of  Lords  in  Jefftri/s  v. 
Boosey  (4  H.  of  L.  Cas.  81-5),  was  as  to  the  cop3fright  of  Mendelssohn's  "Lieder  ohne 
"Wcirte,"  which  the  Plaintiff,  Mr.  Joseph  Alfred  Novello,  had  published  in  London 
for  the  composer  in  18.32.  The  pieces  were  composed  in  England,  and  on  the  9th 
of  September  1837,  the  Plaintiff  had  purchased  the  copyright.  It  was  to  restrain 
the  publication  of  the  compositions  in  a  periodical  work  called  "The  Pianista"  that 
the  bill  was  filed. 

On  the  15th  of  December  1851,  an  injunction  was  obtained,  on  an  ex  jMrtii 
application  to  the  then  Vice-Chancellor  Knight  Bruce,  and  on  an  undertaking  on  the 
part  of  the  Plaintiff  to  abide  by  the  order  of  the  Court  as  to  damages.  On  a  motion 
to  dissolve  the  injunction,  it  was  continued  upon  the  Plaintiff's  continuance  of  the 
undertaking. 

On  the  1st  of  August  1854,  Jefferys  v.  Boosey  was  [877]  decided  by  the  House  of 
Lords,  and  shortly  afterwards  an  application  was  made  and  granted  without 
opposition  to  dissolve  the  injunction.  On  the  15th  of  November  1854,  the  motions 
now  under  appeal  were  made. 

The  Vice-Chancellor  Stuart  decided  that  the  proper  damages  would  be  the  costs 
of  the  suit,  which  His  Honour  ordered  to  be  paid  by  the  Plaintiff  on  dismissing  his 
bill,  and  made  an  order  accordingly  on  both  motions. 

Mr.  Malins  and  Mr.  Charles  Hall,  in  support  of  the  appeal.  For  three  years  the 
Plaintiff  has,  by  means  of  his  undertaking,  been  in  the  enjoyment  of  a  monopoly  to 
which  he  was  not  entitled,  and  for  the  same  period  the  Defendant  has  lost  the 
profits  which  he  would  have  derived  from  the  exercise  of  what  has  now  been 
determined  to  be  his  right.  This  loss  the  Plaintiff  assesses  at  £3000,  and  that 
amount,  unless  the  assessment  can  be  successfully  disputed,  he  ought  to  receive. 
The  order  cannot  be  right,  as  there  is  no  evidence  to  support  such  an  assessment 
of  damages  as  that  made  by  it.  It  might  have  been  right  to  dismiss  the  bill 
without  costs,  on  account  of  the  doubtful  state  of  the  law,  but  the  question  of 
damages  was  a  distinct  one. 

Mr.  Bacon,  Mr.  Elmsley,  and  Mr.  C.  M.  Roupell,  for  the  Respondent.  There  are 
no  means  of  arriving  at  a  correct  assessment  of  damages,  and  the  Vice-Chancellor 
took  the  only  means  in  his  power  of  doing  justice  between  the  parties.  There 
would,  of  course,  be  no  jurisdiction  to  award  damages  but  for  the  undertaking. 
But  that  undertaking  was  merely  to  submit  to  such  an  order  as  the  Judge  of  the 
branch  of  the  Court  to  which  the  undertaking  was  given  should  consider  just.  The 
undertaking  was  given  [878]  to  the  Court,  not  to  the  Defendant,  and  the  Court  has 
said  what  would  satisfy  it.  An  appeal  from  such  an  award  should  meet  with  no 
more  favour  than  an  application  for  a  new  trial  on  the  ground  of  insuflScient  damages, 
which  it  is  well  known  rarely  succeeds.     The  Defendant's  own  assessment  supposes 
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that  he  aii<l  the  Plaintiff  wovM  have  been  the  only  publishers,  which  is  an  obvious 

"*  They  referred  to  Holnnsm  \:  llosher  (1  Y.  &  C.  C.  C.  7);  Suttm  Harbour  Imprwe- 
ment  Coinpani/  v.  Hilrhens  (15  Beav.  161). 

Mr.  Malins,  in  reply.  . 

Thk  Lord  Justice  Knioht  Bruce.  Whatever,  at  the  time  when  this  cause  was 
eonimenced,  and  when  the  injunction  was  continued,  may  have  been  the  amount  of 
difference  between  judicial  opinions  upon  the  question  on  which  the  Plaintiff's  title 
depended,  the  recent  decision  of  the  House  of  Lords  in  another  case  renders  it 
incumbent  on  the  Court  of  Chancery  to  say  that  he  has  not  nor  had  any  ground  of 
suit :  and  it  would,  I  conceive,  be  unjust  to  the  Defendant  to  disregard  or  not  to 
give  effect  to  the  undertaking  which  was  the  price  at  which  the  Plaintiff  accepted 
the  continuance  of  the  injunction,  instead  of  accepting  or  proposing  that  the 
Defendant  should  be  unrestrained  and  keep  an  account  until  the  hearing  or  further 
order. 

Upon  the  present  motion,  if  His  Honour  the  Vice-Chancellor  had  had  before  him 
all  the  elements  and  materials  necessary  and  obtainable  for  the  purpose  of  enabling 
an  opinion  to  be  formed  as  to  the  amount  of  damage  sustained  by  the  Defendant  in 
consequence  of  the  injunction,  I  should  have  felt  even  more  reluctance  [879]  than 
the  sireat  reluctance  which  I  do  feel  against  permitting  a  continuance  or  prolongation 
of  this  unlucky  litigation.  But  I  think  that  His  Honour  had  not,  and,  however 
unwillingly,  I  must,  I  fear,  say,  that  the  Defendant  has  a  right  to  insist  on  having 
ascertained,  either  by  an  officer  of  the  Court  of  Chancery,  subject  of  course  to  appeal, 
or  bv  a  jury,  what,  if  any,  is  the  qiiaidum  of  damage  that  he  has  suffered. 

The  Lord  Justice  Turner.  The  Plaintiff,  on  the  injunction  being  continued, 
came  under  an  undertaking  to  abide  by  any  order  the  Court  might  make  as  to  pay- 
ment of  damages  consequent  upon  the  order  for  an  injunction  and  the  order  continu- 
iiiij  such  injunction.  The  simple  question  seems  to  be,  whether  any  order  ought  now 
to'have  been  made  by  the  Vice-Chancellor  on  that  undertaking  by  exercising  bis  discre- 
tion upon  it  or  not.  The  Plaintiff  sued  upon  a  title  at  the  time  doubtful,  there  being 
conflicting  decisions  upon  it  by  the  Superior  Courts  of  law,  and  therefore  it  was  that, 
in  granting  the  injunction,  the  Court  required  from  the  Plaintiff  this  undertaking ; 
and,  the  result  having  ultimately  turned  out  unfavourable  to  the  Plaintiff  by  the 
decision  of  the  House  of  Lords  against  such  a  title,  it  seems  to  follow  that  it  is  the 
duty  of  this  Court  to  enforce  the  undertaking.  The  question,  therefore,  resolves 
itself  into  whether  the  order  made  by  the  Vice-Chancellor  satisfies  the  exigency  of 
the  case.  L^pon  the  best  consideration  that  I  have  been  able  to  give,  I  do  not  think 
that  it  does.  First,  I  think  that  this  question  of  damage  is  a  separate  matter  entirely 
from  the  question  of  the  costs  of  the  suit,  and  I  very  much  doubt  whether  the 
question  of  the  costs  ought  to  have  been  mixed  up  with  the  question  of  the  amount 
of  damages  sustained  by  the  Defendant.  There  is  the  further  difficulty,  that  there 
ai-e  no  materials  to  enable  the  Court  to  ascertain  the  amount  of  damages,  or  [880] 
whether  payment  of  the  Defendant's  costs,  supposing  him  not  otherwise  entitled  to 
thein,  is  a  just  measure  of  the  amount  of  damage  he  has  sustained. 

I  think,  therefore,  that  the  Vice-Chancellor's  order  cannot  be  supported,  and  that 
there  must  be  either  a  reference  to  the  chief  clerk  to  ascertain  the  amount  of  damage 
sustained  by  the  Defendant,  or  that  that  question  must  be  put  in  course  of  trial  at 
law  by  a  jury. 

The  matter  is  understood  to  have  been  ultimately  arranged  between  the  parties. 

[880]    The  South  Wales  Eailway  Company  v.  Wythes.     Before  the  Lords 

Justices.     Dec.  1.3,  1854. 

[S.  C.  1  Kay  &  J.  186  ;  3  Eq.  R.  70,  153  ;  24  L.  J.  Ch.  1,  87  ;  3  W.  R.  3,  133.  See 
Greene  v.  JFest  Cheshire  Railway  Company,  1871,  L.  R.  13  Eq.  52  ;  Greenhill  v.  Isle  of 
Wight  Railway  Cmnpany,  1871,"  23  L.  T.'  887.] 

An  agreement  between  a  railway  company  and  railway  contractors  (who  were  also 
landowners),  for  the  construction  of  a  branch  railway,  provided  that  the  company 
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should  find  the  land  within  a  reasonalile  time  and  liuild  the  stations  ;  that  the  con- 
tractors should  give  a  bond  to  the  amount  of  £50,000  to  secure  the  performance  of 
the  contract,  and  undertake  to  execute  the  works  for  a  donlile  line  of  railway,  and 
the  ballasting  and  permanent  way  for  a  single  line,  according  to  the  terms  of  a 
specification,  to  be  prepared  by  the  engineer  for  the  time  being  of  the  company  ; 
that  the  company  should  work  the  branch  in  a  reasonable  and  proper  manner  as 
compared  to  the  remainder  of  the  main  railway  ;  and  that  in  case  of  <iifierence  as 
to  working,  the  same  should  be  settled  liy  arliitration  ;  anil  that  any  of  the  details 
of  the  arrangement,  in  case  of  difference,  should  be  determined  by  a  referee  to  be 
appointed  by  the  Solicitor-C4eneral  for  the  time  being  :  Held,  on  demurrer,  that 
this  agreement  was  too  vague,  obscure  and  uncertain  to  he  enforced  in  a  specific 
performance  suit,  and  that  the  stipulation  as  to  the  execution  of  a  bond  could  not 
be  enforced  apart  from  the  rest,  being  merely  an  incidental  and  subsidiary  part  of 
the  agreement,  and  not  within  the  principle  of  Lumlci/  v.  IFayner,  where  the 
negative  stipulation  was  a  distinct  and  substantive  part  of  the  contract. 
Though  the  Court  may  execute  an  agreement  framed  in  general  terms  whei-e  the  law 
will  supply  the  details,  yet  if  those  details  are  to  be  supplied,  in  modes  which  can- 
not be  adopted  by  the  Court,  there  is  no  concluded  agreement  which  can  be 
enforced  in  equity. 

These  were  the  appeals  of  the  Plaintiffs  from  a  decision  of  Vice-Chancellor  Wood, 
allowing  two  demurrers,  reported  in  the  First  Volume  of  Messrs.  Kay  &  Johnson's 
Reports  (page  18(3). 

[881]  The  following  is  a  short  outline  of  the  allegations  in  the  bill.  The  Plaintiffs 
had  authority  by  an  Act  of  Parliament,  passed  on  the  20th  of  August  1S53,  to  extend 
and  make  a  deviation  from  the  Pembroke  line  of  their  railway.  Before  the  Act  was 
passed,  and  pending  its  progress  through  Parliament,  the  I)efendant.s,  who  were  rail- 
way contractors,  and  also  landowners  on  or  near  the  projected  deviation,  entered  into 
the  following  written  agreement  with  the  Plaintitls  : — "  South  Wales  Kailway — 
Pembroke  Branch — Memorandum  between  the  South  Wales  ftailway  Company  and 
Mr.  Parson,  acting  for  Mr.  Wj'thes  and  Mr.  Tredwell.  The  company  to  find  the 
land  within  a  reasonable  time,  and  build  the  stations.  The  contractors  to  give  a 
bond  to  the  amount  of  £50,000  to  secure  the  performance  of  their  contract,  and  to 
undertake  to  execute  the  works  for  a  doulile  line  of  railway,  and  the  ballasting  and 
permanent  way  for  a  single  line  according  to  the  terms  of  the  specification  to  Ije  pre- 
pared by  the  engineer  of  the  company  for  the  time  being  of  for  the  sum  of  £290,000, 
to  be  complete  ready  for  opening  by  the  1st  of  December  1855,  to  be  paid  in  a  new 
stock  to  be  created,  bearing  £5  per  cent,  interest  from  the  day  of  the  line  being  so 
ready  for  opening,  such  interest  being  derived  from  the  receipts  upon  liranch  line,  60  per 
cent,  of  such  gross  receipts  being  devoted  to  such  purpose,  and  an  additional  10  per 
cent,  of  such  receipts,  making  70  per  cent,  on  all  traffic  over  the  said  branch  which 
shall  pass  to  and  from  or  beyond  Caermarthen,  or  any  more  distant  place  on  the 
main  line,  the  residue  of  the  gross  receipts  upon  the  said  branch  line  being  retained 
by  the  company  for  working  the  branch,  any  arrear  of  the  interest  of  £5  per  cent,  in 
one  year  to  be  made  good  out  of  any  surplus  in  any  following  year  or  years  until  the 
stock  is  redeemed,  the  South  Wales  Railway  Company  to  have  the  option  of  redeem- 
ing such  stock  or  anj'  portion  thereof  at  any  time  after  the  opening  of  the  branch 
upon  years'  notice  [882]  at  par,  paying  any  arrear  of  interest,  if  any  be  due  as 

above  on  the  stock  .so  redeemed  ;  and  it  is  further  agreed  that  the  company  shall 
positively  redeem  such  stock  at  par,  either  by  payment  in  cash  or  at  the  company's 
option,  by  exchanging  or  converting  such  stock  into  ordinary  shares  of  the  company, 
but  without  paying  any  arrears  of  interest  whenever  the  South  Wales  Kailway  Com- 
pany's ordinary  shares  are  above  par,  and  shall  have  remained  so  for  a  continuous 
period  of  not  less  than  six  calendar  months,  or  during  such  period  shall  have  aver- 
aged half  per  cent,  above  par  :  provided  that  at  the  same  time  a  sum  of  £100,000  at 
the  least  shall  have  been  paid  up  and  land  fide  expended  upon  the  \vorks  of  the 
Milford  Haven  Docks,  to  lie  duly  certified  by  the  engineer  in  chief  for  the  time  being 
of  the  said  dock  company.  The  company  to  work  the  liranch  in  a  reasonable  and 
proper  manner  as  compared  to  the  remainder  of  the  South  Wales  Railway,  in  case  of 
difference  as  to  working  the  same  to  be  settled  by  arbitration.     Any  of  the  details  of 
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this  aiTangeiuent,  in  case  of  difference,  to  be  determined  bj-  a  referee  to  be  appointed 
by  the  Solicitor-General  for  the  time  being  on  the  application  of  either  party,  such 
referee  to  draw  out  and  settle  on  behalf  of  both  parties  the  documents  necessary  to 
carrv  it  out.  The  arl)itrators,  under  working  clause,  to  have  the  power  of  consider- 
ing whether  the  mode  of  working  the  Pembroke  branch  is  reasonable,  having  reference 
to  the  company's  mode  of  working  the  branch  to  Nej'land,  and  if  the  arbitrators 
make  any  award  both  parties  to  abide  by  it."  The  bill  stated  that  the  specifications 
of  Mr.  Brunei,  who  was  the  company's  engineer,  were  of  a  kind  well  known  to  the 
Defendants  and  contractors  generally,  and  that  soon  after  the  date  of  the  agreement 
Mr.  Brunei  commenced  the  specification  for  this  undertaking,  and  had  several  inter- 
views with  the  Defendants  respecting  it,  and  had  since  completed  the  specification. 
There  was  also  a  charge,  [883]  that  the  Defendants,  as  landowners,  had  obtained 
great  Ijenefit  from  the  Act  having  been  obtained,  obliging  the  Plaintiffs  to  make  the 
deviated  line,  and  that  but  for  the  contract  the  Plaintifts  would  not  have  obtained  the 
Act  or  come  under  the  obligation  which  was  enforced  by  a  provision  in  the  Act  for 
the  suspension  of  dividends.  The  prayer  was  for  a  specific  performance  of  the 
contract. 

Mr.  Kolt,  Mr.  Gifiard  and  Mr.  John  Karslake,  in  support  of  the  appeals.  The 
decision  of  the  Vice-Chancellor  proceeded  on  the  grounds  that  the  Court  will  not 
execute  such  a  contract  as  the  present,  and  that  the  Plaintifts  have  an  adequate 
remedy  in  damages.  But  the  onh'  cases  in  which  the  Court  has  refused  to  perform 
a  contract  for  building  or  executing  works  are  those  in  which  damages  at  law  will 
restore  the  injured  party  to  his  original  position.  That  is  here  impossible.  The 
Plaintifts,  in  reliance  upon  the  Defendants'  agreement,  have  come  under  a  statutory 
obligation  to  make  the  line,  by  which  the  Defendants,  as  landowners,  have  profited, 
and  the  obligation  is  enforced  by  the  suspension  of  dividends.  For  this  saspen.sion 
no  damages  could  be  recovered  hy  the  Plaintifts,  as  it  is  not  a  damage  to  the  com- 
pany Init  to  the  shareholders,  who  could  bring  no  action.  Besides,  there  are  insuper- 
able ditticulties  in  the  way  of  executing  this  contract.  The  specification  has  been 
settled  by  the  very  engineer  who  filled  that  office  in  the  company  when  the  contract 
was  made.  This,  however,  was  not  necessary,  for  suppose  a  contract  were  entered 
into  to  purchase  land  at  a  price  to  be  named  by  A.,  and  that  A.  should  settle  the 
conveyance,  and  A.  had  fixed  the  price,  would  not  the  agreement  be  enforced 
whether  A.  had  settled  the  conveyance  or  not?  If  any  difficulties  of  detail  should 
arise,  the  Master's  Abolition  Act  (1-5  it  16  Vict.  c.  80,  s.  42)  enables  the  Court  to 
overcome  them  bv  obtaining  the  assistance  of  [884]  engineers  or  other  scientific  persons 
as  there  provided.  At  all  events  the  Court  will  assist  the  Plaintiffs  in  obtaining  their 
legal  remedv  by  enforcing  the  execution  of  a  bond  Avhich  is  a  distinct  stipulation. 

They  referred  to  MoseJ)i  v.  J'irqin  (.3  Yes.  184)  ;  The  CU>i  of  Lomhn  v.  Nash 
(.3  Atk.  .512);  HaUw.  Warren  (9  Yes.  605);  Lumhyx.  Jrar/ner  {I'De  G.  Mac.  &  G. 
604);  Iiiefrkhsen  v.  Cahhurn  (2  Phil.  .52);  Areri/ v.  Lanfjford  {\  Kay,  663);  Sedgwick 
on  Damages  (pages  38,  74) ;  Gervak  v.  Eihcard's  (2  Dr.  &  War.  80).' 

The  Lord  Justice  Knkiht  Bruce  referred  to  Street  v.  Bu/!ii/  (6  Yes.  815) :  and 
Goiirlai/  V.  The  DvJce  of  Somerset  (19  Yes.  429). 

Mr.  Daniel  and  Mr.  Babington,  who  appeared  for  one  of  the  Eespondents,  and 
Mr.  "\V.  M.  James  and  Mr.  Rogers  for  the  other,  were  not  called  upon. 

The  Lord  Justice  Knioht  Bruce.  There  are  several  very  satisfactory  reasons 
in  my  opinion  disabling  a  Court  of  Equity  from  enforcing  a  specific  performance  of  a 
contract  such  as  this  of  the  1st  of  August  1851.  I  will  mention  some,  I  do  not  say 
all,  of  those  reasons.  In  the  first  place,  bv  the  agreement  it  is  provided,  in  the  most 
vague  terms,  that  the  Plaintifts  shall  find  the  land— the  land,  I  suppose,  for  the 
stations  within  a  reasonable  time,  and  build  the  stations ;  then  the  contractors  are 
to  give  a  bond  for  £50,000  to  secure  the  performance  of  the  contract,  and  they  are  to 
undertake  to  execute  the  works  for  a  double  line  of  railway  [885]  according  to  the 
terms  of  the  specification  to  be  prepared  by  the  engineer  for  the  time  being  of  the 
company  for  the  sum  of  £290,000  with  interest.  It" is  obvious  that  the  eng'ineer  of 
one  day  may  not  l)e  the  engineer  of  the  day  following,  and  that,  skilful,  experienced 
and  honourable  as  the  engineer  of  the  present  day  may  be,  the  engineer  of  the  com- 
pany who  may  have  to  prepare  the  specification  may  he  incompetent  and  dishonest. 
In  my  opinion,  it  is  not  within  the  proper  province  of  a  Court  of  Equity  to  enforce  a 


6DE0.  M.&0.886.      SOUTH   WALES    RAILWAY   COMPANY   V.    WYTHES         1115 

contract  of  this  description  against  any  man  or  body  of  men.  But  then  it  has  been 
said  that  a  specification  has  been  prepared  l)y  the  gentleman  who  was  at  first  and 
happens  to  be  still  the  engineer  of  the  company,  Mr.  Brunei.  That  circumstance,  I 
think,  is  nothing.  Whether  it  would  have  maile  any  ditf'erence  if  such  a  specification 
had  not  only  been  prepared,  but  had  been  approved  and  acceptc^d  l)y  the  Defendants, 
I  need  not,  and  do  not  .say,  because  there  is  no  such  allegation  in  the  bill,  the  only 
statement  being  that  the  contents  of  a  particular  letter  are  true,  which  letter  merely 
states  that  the  writer  believed  that  the  specification  had  been  approved  of. 

It  has  been  said,  however,  that  at  all  events  the  Court  may  enforce  specific 
performance,  so  far  as  regards  the  execution  and  delivery  of  a  bond  for  £50,000  to 
secure  the  performance  of  the  contract.  For  this  the  authority  of  the  case  of  LumUii 
v.  irar/mr  (1  De  G.  Mac.  i\;  G.  604-)  has  been  cited.  Assuming,  again,  for  the  sake 
of  the  argument,  that  the  agreement  is  intelligible,  and  acceding  as  I  do  to  the 
authority  of  LuiiiJei/  v.  Jl'tif/ner  (1  De  G.  Mac.  i<;  G.  604)  and  other  cases  of  that 
description,  I  cainiot  accede  to  the  propriety  of  their  application  to  a  case  where  the 
main  part  of  an  agreement  is  not  fit  to  be  specifically  enforced  in  e<]uity,  [886]  and 
where  it  is  sought  to  enforce  the  performance  of  a  subsidiary  part  of  it,  and  more 
especially  where  that  subsidiary  part  is  of  such  a  nature  as  that  which  in  the  present 
case  the  Court  is  asked  to  be  instrumental  in  enforcing.  For  the  agreement  thus 
provides,  "  The  compan\'  to  work  the  branch  in  a  reasonable  and  proper  manner  as 
compared  to  the  remainder  of  the  South  Wales  Kailway,  in  case  of  difference  as  to 
working,  the  same  to  be  settled  by  arbitration."  What  arbitration?  When,  where 
and  liy  whom  are  the  arbitrators  to  he  appointed  ?  or  is  there  to  be  only  one 
arbitrator?  matters  which  may  make  a  difference  in  the  entire  fortune  and  success 
of  a  man's  life.  But  beyond  all  this,  the  agreement  goes  on  to  say,  "  Any  of  the 
details  of  this  arrangement,  in  case  of  dift'erence,  to  be  determined  by  a  referee  to 
be  appointed  by  the  Solicitor-General  for  the  time  being  on  the  application  of  either 
party,  such  referee  to  draw  out  and  settle  on  behalf  of  both  parties  the  documents 
necessary  to  carry  it  out."  What  this  means  someone  may,  I  do  Tiot  deny,  be  capaltle 
of  understanding.  One  singularity  of  the  provision  is,  that  it  seems  to  assume  the 
Queen's  Solicitor-General  to  be  always  at  the  service  of  the  parties.  It  further 
provides  thus  :  "The  arbitrators  under  working  clause  to  have  power  of  considering 
whether  the  mode  of  working  the  Pembroke  branch  is  rea.sonable,  having  reference 
to  the  company's  mode  of  working  the  branch  to  Neyland,  and  if  the  arbitrators  make 
any  award  both  parties  to  abide  by  it."  Such  is  the  agreement  which  this  Court  is 
asked  to  decree  to  be  specifically  performed,  and,  failing  that,  the  Court  is  asked  to 
compel  the  Defendants  to  execute  a  bond  in  a  large  sum  to  enable  the  Plaintiffs  to 
enforce  it  at  law,  the  bond  being  to  compel  the  Defendants  to  submit  matters  to 
arbitration  in  the  way  that  I  have  mentioned,  and  that,  too,  in  the  face  of  the 
principles  laid  down  by  Lord  Eldon  and  Sir  William  Grant,  in  the  well-known  cases 
[887]  to  which  I  willnow  refer.  In  Street  v.  Bif/hi/  (6  Ves.  818)  Lord  Eldon  thus 
expresses  himself  with  reference  to  a  plea  of  an  agreement  to  refer  to  arbitration. 
"  The  party  must  put  himself  in  a  situation  to  have  substantial  damages.  In  this 
case,  upon  an  action,  they  could  have  only  Is.,  for  they  could  not  ascertain  what 
more  they  were  to  have.  Then,  what  can  they  have  in  equity  !  There  is  consider- 
able weight,  as  evidence  of  what  the  law  is,  in  the  circumstance  that  no  instance  is 
to  be  found  of  a  decree  for  specific  performance  of  an  agreement  to  name  arbitrators  ; 
or  that  any  discussion  upon  it  has  taken  place  in  experience  for  the  last  twenty-five 
years.  I  was  counsel  in  J'rice  v.  IJ'iUiaiiis  (3  Bro.  C.  C.  163;  1  Ves.  jun.  36.5),  a  case 
which  justifies  considerable  doubts  whether  the  eulogia  upon  the  domestic  forum  of 
aibitrators  are  well  founded.  That  was  a  case  before  Lord  Thurlow  upon  a  bill  for 
specific  performance  of  such  an  agreement,  sending  parties  to  arbitrators  who  might 
or  might  not  be  able  to  come  to  a  decision  ;  and  Lord  Thurlow  was  of  opinion  that 
the  Court  would  not  perform  such  an  agreement."  Sir  William  Grant,  in  the  case 
of  GourJay  v.  The  Duke  of  Somerset  (19  Ves.  429),  is  equally  express.  "  I  cannot  find," 
he  says,  "any  case  in  which  an  agreement  to  submit  any  matter  to  reference  has  been 
used  in  any  other  way  than  as  an  objection  by  the  Defendant  to  the  interference  of 
the  Court  upon  the  subject-matter  of  such  agreement.  There  is  no  instance  of  a 
Plaintift"  seeking  the  interposition  of  the  Court,  and  obtaining  it,  who  has  been  held 
entitled  to  have  any  part  of  his  relief  administered  to  him  through  the  medium  of  a 
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reference,  compulsory  on  the  other  party.  A  bill  seeking  that,  would  he  pro  tanio  a 
hill  to  enforce  the  specific  performance  of  an  agreement  to  refer  to  arbitration  ;  a 
species  of  bill  that  has  never  been  entertained." 

[888]  I  have  never  known  a  case  like  this  since  I  have  been  acquainted  with  this 
Court,  nor  any  attempt  like  it.  The  Plaintii^s  may,  if  they  will,  take  the  case  to  a 
Court  of  law,  but  we  cannot  entertain  a  suit  to  enforce  so  vague,  so  obscure,  so 
uncertain  an  agreement,  or  an  appeal  so  frivolous  and  unfounded.  The  appeal  will 
be  of  course  tlisraissed,  and  equally  of  course  be  dismis.sed  with  costs. 

Thk  Lord  JrsTiCE  Turner.  I  am  of  opinion  that  the  Vice-Chancellor's  decision 
must  lie  affirmed.  In  cases  of  this  nature  the  law  provides  a  remedy  in  damages, 
and  on  that  account  the  interference  of  a  Court  of  Equity  is  one  in  the  exercise  of  its 
extraordinary  jurisdiction — is  one  of  discretion — and  depends  in  all  cases  on  the 
particular  circumstances  and  facts  of  each  case.  Looking  at  the  nature  of  this 
memorandum,  I  must  say  that  I  never  saw  a  document  less  calculated  to  call  forth 
the  exercise  of  its  jurisdiction  to  enforce  specific  performance.  In  the  first  place  it  is, 
as  it  is  called  in  the  memorandum  itself,  more  in  the  nature  of  an  arrangement  than 
one  of  a  final  and  concluded  agreement,  shewing,  as  I  am  satisfied  was  the  case,  that 
the  parties  contemplated  that  there  should  be  further  provisions  for  rendering  it  final 
and  conclusive.  I  do  not  .say  that  this  Court  will  not  execute  an  agreement  framed 
in  general  terms  where  the  law  will  supply  the  details,  but  if  those  details  are  to  be 
supplied  in  modes  which  cannot  be  adopted  by  the  Court,  there  is  then  no  concluded 
agreement  which  can  be  enforced  in  a  Court  of  Equity.  Now,  what  are  the  terms  of 
this  contract  ?  [His  Lordship  read  them.]  Who  is  to  say  what  is  a  reasonable  time 
for  finding  the  land,  or  in  what  mode  the  stations  shall  be  fixed?  And  yet  the 
finding  of  the  land,  and  the  fixing  of  the  stations  are  of  the  essence  of  the  contract. 
As  soon  as  you  come  to  act  on  the  agreement,  you  find  that  there  are  matters  to  be 
left  to  further  arrangement,  and  that  the  [889]  agreement  is  to  be  completed  Ijy 
reference  to  an  arbitrator  to  be  nominated  by  the  Solicitor-General. 

The  next  clause  is  as  to  the  bond.  Laying  no  stress  on  the  reasonableness  of 
a  reference  to  the  engineer  for  the  time  being,  I  put  this  case.  Suppose  the 
engineer  required  a  tunnel  to  be  made  through  an  impracticable  rock,  or  from  the 
nature  of  the  soil  not  capable  of  construction  without  ruin  to  the  contractors.  The 
Defendants  would  be  bound,  nevertheless,  by  the  specification.  The  other  provision 
as  to  the  working  of  the  railway  is  open  to  the  same  observation.  I  think,  therefore, 
that  the  substance  of  this  agreement  cannot  lie  carried  into  effect  by  the  decree  of 
this  Court. 

It  has  been  argued  that  the  case  of  Lumlei/  v.  JFar/ner  (1  De  G.  Mae.  &  G.  604), 
and  cases  of  that  kind  afford  some  authority  for  such  a  bill.  I  think  they  afford  no 
authority  for  it.  In  Liimk//  v.  fl'af/ner  (1  De  G.  Mac.  &  G.  604)  the  negative 
covenant  was  a  distinct  and  substantive  part  of  the  agreement.  But  here  the  other 
parts  are  the  whole  substance  of  the  contract,  and  the  agreement  to  give  the  bond 
is  a  mere  incident  to  the  rest  of  the  contract.  That  distinction  takes  the  case  out 
of  the  authority  of  Luinle//  v.  iragner  (1  De  G.  Mac.  &  G.  604)  as  to  the  bond,  for  if 
the  Court  refuses  to  enforce  the  performance  of  the  principal  contract,  it  will  not 
decree  the  execution  of  that  which  is  merely  incidental  to  it.  The  case  of  Areri/  v. 
Lanrjford  (Kay,  663)  has  been  relied  upon  as  an  authority  for  enforcing  a  bond,  but 
the  contract  there  was  enforced,  and  the  bond  as  incidental  to  it.  I  entirely  agree 
that  this  appeal  must  be  dismissed  with  costs. 

[890]    In  the  Matter  of  The  Trusts  of  Pedder's  Settlement,  and  of  The 
10  &  11  Vict.  c.  96.     Before  the  Lords  Justices.     Dec.  1.5,  16,  1854. 

Upon  a  marriage,  an  undivided  eighth  share  in  remainder  in  fee,  belonging  to  the 
\yife  expectant  on  a  life  estate  in  the  entirety,  was  settled  in  trust  for  the  wife  for 
life,  with  remainder  to  the  husband  for  life,  with  remainder  to  the  children  in  tail, 
and  remainder  to  the  heirs  of  the  wife,  and  a  power  of  sale  and  exchange  was  given 
to  the  trustees,  who  were  to  invest  the  proceeds  in  the  purchase  of  realty  in 
possession,  and  hold  it  on  the  trusts  declared  respecting  the  reversionary  interest 
thus  settled.     The  entirety  of  a  portion  of  the  estate  wa"s  sold,  in  concurrence  with 
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th(j  trustees  of  the  settlement,  hy  the  othei'  parties  interesterl  in  the  estate.  Hv 
the  purchase-deed  an  eighth  part  of  the  purchase-money  was  apportioned  according 
to  the  values  of  the  life  interest  and  the  reversion  in  that  sliare,  and  the  value  of 
the  reversionary  interest  was  expressed  to  have  been  paid  to  the  trustees  of  the 
settlement.  In  point  of  fact,  however,  the  whole  eighth  part  was  invested  in 
consols,  the  dividends  of  which  were  paid  to  the  tenant  for  life  of  the  entirety. 
This  state  of  things  continued  after  the  death  of  the  wife  (who  died  without  leaving 
issue)  during  the  lives  of  her  husband  and  heir  at  law  successively,  but  there  was 
no  evidence  of  their  intention  as  to  the  destination  of  the  fund  beyond  what  was 
to  be  inferred  from  the  above  course  of  dealing  with  it. 

Held,  that  an  election  could  not  be  inferred  to  take  the  propei'ty  in  its  actual  state, 
and  that  on  the  death  of  the  heir  at  law  his  share  of  the  fund  was  to  be  treated  as 
part  of  his  real  estate. 

Held,  also,  that  it  did  not  pass  by  his  will  under  a  devise  of  all  such  shares  as  he 
might  at  his  death  possess  in  the  estate,  there  being  a  part  of  it  remaining  un.sold 
to  answer  the  description. 

This  was  an  appeal  from  a  decision  of  Vice-Chaucellor  AVood  on  two  petitions 
relating  to  a  fund  transferred  into  Court  under  the  Trustee  Relief  Act. 

By  indentures  of  lease  and  release,  dated  the  1 9th  and  20th  of  December  1824-, 
and  a  recovery  suftered  in  pursuance  of  a  covenant  contained  in  the  indenture  of 
release  the  manor  of  Lambourne  Deaner}-,  and  the  rectory  lands,  tithes  and  other 
hereditaments  therein  described,  were  assured  and  limited  as  to  one  moiety  to  the 
use  of  Hannah  Clark,  and  her  heirs  for  ever,  and  as  to  the  other  moiety  to  the  use 
of  Hanna  Clark  for  life,  with  remainder  to  the  use  of  John  Withers  Clark,  Hannah 
Withers  Clark,  Mary  Ann  Clark  and  Eliza  Clark,  their  heirs  and  assigns  for  ever, 
eijuall}'  to  be  divided  between  them  as  tenants  in  common. 

[891]  By  indentures  of  lease  and  release  of  the  30th  and  .31st  of  May  1828,  being 
the  settlement  made  on  the  marriage  of  Robert  Pedder  with  Eliza  Clark,  all  that  the 
reversion  in  fee  of  Eliza  Clark,  expectant  on  the  decease  of  Hannah  Clark,  of  and  in 
all  that  undivided  one-eighth  part,  and  all  other  the  estate  and  interest  of  Eliza 
Clark  of  and  in  the  aforesaid  manor,  rectory  and  hereditaments  were  assured  to  the 
use  (after  the  marriage)  of  Robert  Pedder  for  life,  with  remainder  to  the  use  of 
trustees  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  Eliza  Clark 
for  life,  with  remainder  to  the  use  of  trustees  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  all  and  e^'ery  or  one  or  more  of  the  children  of  the  marriage 
as  Robert  Pedder  and  his  wife  should  as  therein  mentioned  appoint,  and  in  default  of 
appointment  to  the  use  of  all  the  children  equally  as  tenants  in  common,  and  the  heirs 
of  their  respective  bodies,  with  cross-remainders  between  them,  with  remainder  to  the 
use  of  such  person  or  persons  who  should  be  a  descendant  or  descendants  of  either  of 
the  paternal  or  maternal  grandfather  or  grandmother  of  Eliza  Clark,  and  for  such 
estate  or  interest  as  Eliza  Clark  should  appoint,  with  remainder  to  the  use  of  l']liza 
Clark,  her  heirs  and  assigns  for  ever.  The  release  contained  powers  of  sale  and 
exchange  thus  expressed,  "  Provided  also,  and  it  is  hereby  further  agreed  and  declared 
by  and  between  the  said  parties  to  these  presents,  that  it  shall  and  may  be  lawful  to 
and  for  the  said  Maurice  Hillier  Goodman,  John  Charles  Townsend  and  Sir  Charles 
Price,  and  the  survivors  and  survivor  of  them,  and  the  executors  and  administrators 
of  such  survivor,  at  the  request  and  by  and  with  the  consent  and  approbation  of 
the  said  Robert  Pedder  and  Eliza  Clark  jointly  during  their  joint  lives,  or  of  the 
survivor  of  them  during  his  or  her  life,  to  be  signified  in  writing  under  their,  his  or 
her  hands  and  seals,  or  hand  and  seal,  and  after  the  death  of  the  sur-[892]-vivor 
of  them  the  said  Robert  Pedder  and  Eliza  Clark,  and  during  the  minority  of  any  child 
or  children  of  the  .said  intended  marriage  who,  if  of  full  age,  are  to  be  entitled  to  the 
said  hereditaments  and  premises  hereby  granted  and  released,  or  any  part  thereof, 
then  at  the  discretion  of  the  .said  Maurice  Hillier  Goodman,  John  Charles  Townsend 
and  Sir  Charles  Price,  or  the  survivors  or  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  to  join  and  concur  with  the  person  or  persons  for 
the  time  being  seised  of  or  entitled  to  the  other  parts  and  shares  of  the  manor, 
rectory,  messuages,  lands,  tithes,  hereditaments  and  pi'cmises  one  undivided  eighth 
part  or  share  of  which  is  hereinbefore  granted,  released  and  confirmed,  or  expressed, 
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or  intended  so  to  be,  in  ni.iking  a  partition  or  division  of  the  said  manor,  rectory, 
niessuagos,  lands,  tithes,  hereditaments  and  premises,  or  any  part  thereof ;  and  also 
to  sell  and  dispose  of  and  to  convey,  either  by  way  of  absolute  sale  or  in  exchange 
for  and  in  lieu  of  other  hereditaments  in  fee-simple  in  possession  to  be  situate  in  some 
part  of  the  kingdom  of  England  or  in  the  principality  of  Wales,  the  whole  or  any 
part  or  parts  of  the  said  undivided  eighth  part  or  share,  and  other  the  part,  share, 
estate  and  interest  of  her  the  said  E^liza  Clark  hereinbefore  gianted  and  released,  or 
intended  so  to  be,  of  and  in  the  said  manor,  rectory,  messuages,  lands,  tithes,  heredita- 
ments and  premises,  with  their  and  every  of  their  several  and  respective  rights, 
members  and  appurtenants,  and  the  inheritance  thereof  in  fee-simple  to  any  person  or 
persons  whomsoever,  for  such  price  or  prices  in  money,  or  for  such  equivalent  or  recom- 
pense in  lands,  tenements  or  other  hereditaments  as  to  them  the  said  Maurice  Hillier 
(4(iodman,  John  Charles  Townsend  and  Sir  Charles  Price,  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor  shall  seem  reasonable  ;  and 
that  for  effectuating  any  such  division  or  partition,  [893]  disposition  or  dispositions, 
conveyance  or  conveyances,  it  shall  and  may  be  lawful  to  and  for  the  said  Maurice 
Hillier  Goodman,  John  Charles  Townsend  and  Sir  Charles  Price,  and  the  survivors 
anil  survivor  of  them,  and  the  executors  or  administrators  of  such  survivor,  by  any 
deed  or  deeds  to  be  sealed  and  delivered  by  them  or  him  in  the  presence  of  and 
attested  b}'  two  or  more  credilile  witnesses  absolutely  to  revoke,  determine  and  make 
void  all  and  every  or  any  of  the  uses,  trusts,  powers  and  provisoes  in  and  by  these 
presents  limited  or  declared  of  and  conceriung  the  hereditaments  and  premises  which 
shall  be  so  divided  or  partitioned,  sold  or  agreed  to  be  given  in  exchange  as  aforesaid, 
except  the  subsisting  leases,  if  any  such  should  then  have  been  made,  under  and  by 
virtue  of  the  powers  for  that  purpose  hereinbefore  contained,  and  by  the  same  or  any 
other  deed  or  deeds  to  be  sealed  and  delivered  and  attested  as  aforesaid,  to  limit, 
declare,  direct  and  appoint  any  other  use  or  uses,  estate  or  estates,  trust  or  trusts  of 
the  said  hereditaments  and  premises  so  divided  or  partitioned,  sold  or  agreed  to  be 
given  in  exchange  which  it  shall  be  thought  necessary  or  expedient  to  limit,  declare, 
direct  or  appoint  in  order  to  effectuate  such  division  or  partition,  sale  or  sales, 
exchange  or  exchanges,  dispositions  or  conveyances  as  aforesaid,  causing  on  every 
such  exchange  as  aforesaid  the  hereditaments  which  shall  be  received  or  taken  in 
exchange  to  be  conveyed  and  settled  to  and  for  upon  such  and  the  same  uses,  trusts, 
intents  and  purposes,  and  with,  under  and  subject  to  such  of  the  same  powers, 
provisoes,  limitations  and  agreements  as  the  hereditaments  and  premises  so  given  in 
exchange  stood  limited  to  immediately  before  and  at  the  time  of  such  exchange  or 
exchanges,  and  also  that  it  shall  and  may  be  lawful  to  and  for  the  said  Maurice  Hillier 
Goodman,  John  Charles  Townsend  and  Sir  Charles  Price,  and  the  survivors  and 
survivor  of  them,  or  to  or  for  the  executors  or  adminis-[894]-trators  of  such  survivor, 
to  receive  or  take  any  sum  or  sums  of  money  by  way  of  equality  of  partition  or 
exchange.  And  it  is  hereby  declared  and  agreed  by  and  between  the  said  parties  to 
these  presents,  that  when  any  part  or  parts  of  the  said  hereditaments  and  premises 
shall  be  sold  for  a  valuable  consideration  in  money,  or  when  any  sum  or  sums  of 
money  shall  be  received  upon  any  such  partition  or  partitions,  exchange  or  exchanges 
as  aforesaid  for  equality,  they  the  said  Maurice  Hillier  Goodman,  John  Charles 
Townsend  and  Sir  Charles  Pi-ice,  and  the  survivors  and  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  or  other  the  trustees  or  trustee  for  the 
time  being  of  these  presents  shall  lay  out  and  invest  the  monies  arising  by  such  sale 
or  sales,  or  so  received  for  equality  as  aforesaid,  in  the  purchase  of  other  hereditaments 
in  fee-simple  in  possession  to  be  situate  in  that  part  of  Great  Britain  called  England, 
or  in  the  principality  of  Wales,  of  a  clear  and  indefeasible  estate  of  inheritance,  in 
fee-simple,  in  possession  or  in  copyhold  lands  or  tenements  of  inheritance  in  possession 
intermixed  with  hereditaments,  so  to  be  purchased  as  aforesaid,  so  as  such  copyhold 
lands  or  tenements  do  not  exceed  one-fourth  part  of  the  value  of  the  hereditaments 
so  to  be  purchased  as  aforesaid,  and  that  they  the  said  Maurice  Hillier  Goodman, 
John  Charles  Townsend  and  Sir  Charles  Price,  and  the  survivors  and  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  or  other  the  trustee  or 
trustees  for  the  time  being  shall  settle  and  assure,  or  cause  to  be  settled  and  assured 
the  hereditaments  so  to  be  purchased,  to  such  and  the  same  uses,  upon  such  and  the 
same  trusts,  and  with,  under  and  subject  to  such  of  the  same  powers,  provisoes. 
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conditions  and  agreements  as  are  in  and  hy  these  presents  limited,  expressed  and 
■declared  of  antl  concerning  the  said  hereditanionls  which  shall  lie  so  sold,  partitioned 
or  given  in  exchange,  and  from  which  such  monies  arose,  or  [895]  as  near  thereto  as 
the  deaths  of  parties  and  other  intervening  circumstances  shall  then  permit  of,  and 
also  that  until  the  monies  arising  hy  such  sales  or  sale  as  aforesaid,  or  to  be  received 
for  equality  as  aforesaid,  shall  be  disposed  of  in  the  manner  hereinbefore  mentioned, 
it  shall  and  may  be  lawful  for  the  said  Maurice  Hillier  (xoodman,  John  Charles 
Townsend  and  Sir  Charles  Price,  and  the  survivors  and  survivor  of  them,  and  the 
executors  or  administrators  of  such  survivor  or  other  the  trustee  or  trustees  for  the 
time  being  of  these  presents  to  place  out  such  sum  or  sums  of  money  at  interest  either 
iu  the  Parliamentary  stocks  or  public  funds  of  Great  Britain,  or  upon  real  security  or 
securities  in  England  or  Wales,  in  the  name  or  names  of  such  trustee  or  trustees"  for 
the  time  being,  and  to  alter,  vary  and  transpose  the  stocks,  funds  and  securities  as 
occasion  shall  be  and  require  ;  and  it  is  hereliy  further  agreed  and  declared  bv  and 
between  all  the  said  parties  to  these  presents  that  the  interest,  dividends  and  ann\ial 
produce  arising  from  such  stocks,  funds  or  securities  shall  go  and  be  paid  to  such 
person  or  persons,  or  be  applied  to  and  for  such  ends,  intents  and  purposes,  and  in  such 
manner  as  the  rents  and  profits  of  the  hereditaments  so  to  be  purchased  therewith  as 
aforesaid  would  be,  or  be  payable  or  applicable  unto  in  case  of  such  purchase  or 
purchases  and  settlement  were  then  actually  made.'' 

Mr.  and  ^Irs.  Pedder  both  died  without  having  exercised  the  powers  of  appoint- 
ment vested  in  them  or  either  of  them,  the  latter  having  died  on  the  8th  of  January 
1834,  and  the  former  on  the  1st  of  December  184.5,  and  there  never  was  any  child  of 
the  marriage.  John  Withers  Clark,  Mrs.  Pedder's  only  brother,  was  her  heir  at  law 
at  the  time  of  her  death. 

During  the  joint  lives  of  Mr.  and  Mrs.  Pedder,  the  [896]  entiretj'  in  possession  of 
several  parts  of  the  manor  of  Lambourne  Deanery,  tithes,  hereditaments  and  premises 
(of  which  the  one-eighth  part  in  reversion  was  comprised  in  the  settlement)  were  from 
time  to  time  sold  on  behalf  and  with  the  consent  of  Hannah  Clark,  and  all  other 
persons  owners  of  the  entirety,  including  Mr.  and  Mrs.  Pedder  and  the  trustees  of 
their  marriage  settlement,  who  joined  in  the  sales  and  conveyed  to  the  purchasers  the 
reversionary  interest  in  the  one-eighth  share  comprised  in  the  settlement.  Other 
portions  of  the  entirety  were  sold  after  Mrs.  Pedder's  death,  but  in  none  of  the  sales 
was  any  specific  sum  ever  mentioned  or  agreed  on  as  the  price  of  the  one-eighth  share 
in  reversion  comprised  in  Mrs.  Pedder's  settlement,  except  in  the  case  of  one  purchase, 
made  by  a  Mr.  John  Richmond  Seymour,  and  the  apportionment  in  that  case  was 
made  under  the  following  circumstances. 

Having  contracted  to  make  his  purchase  of  the  entirety  of  a  portion  of  the  property 
for  £6295,  Mr.  Seymour  refused  to  complete  on  the  ground  that  the  trustees  of  Mrs. 
Pedder's  settlement  had  no  power  to  sell  the  reversion  in  one-eighth  bv  joining  and 
concurring  with  the  other  parties  entitled  to  the  remaining  shares,  and  the  tenant  for 
life  in  a  contract  for  sale  of  the  entirety.  In  consequence  of  his  refusal  to  complete, 
a  bill  was  filed  against  him  by  Mr.  and  Mrs.  Pedder,  the  trustees  of  their  settlement, 
the  tenant  for  life  of  the  entirety,  and  the  several  other  persons  who  were  entitled  in 
reversion  to  the  one-eighth  parts,  for  a  specific  performance.  By  the  decree  made 
on  the  hearing  of  that  cause  on  the  loth  of  July  1834,  the  purchaser  was  decreed 
specifically  to  perform  the  agreement,  but  it  was  referred  to  the  Master  to  apportion 
the  purchase-money.  The  Master  found  the  value  of  the  life  interest  in  a  moiety  of 
the  purchase-money  to  be  £729,  and  apportioned  £2418,  10s.  (the  residue  of  the 
[897]  moiety)  among  the  several  persons  entitled  thereto,  assigning  consequently, 
£604,  12s.  6d.  in  respect  of  each  one-fourth  part  of  the  moiety.  One  of  these  shares 
he  apportioned  to  John  AVilliams  Clark,  another  to  Hannah  Withers  Clark,  a  third 
to  the  trustees  of  a  settlement  made  on  the  marriage  of  Mary  Ann  Clark  with  Kowland 
Mainwaring  (by  which  settlement  her  one-eighth  share  in  the  reversion  was  convej-ed 
on  similar  trusts  to  those  of  Mrs.  Pedder's  settlement),  and  the  remaining  share  to 
the  trustees  of  the  settlement  of  Mr.  and  !Mrs.  Pedder.  (See  Clark  v.  Sei/iiiour,  7 
Sim.  67.) 

A  subsequent  purchase  having  been  made  Ijy  Mr.  Seymour  of  other  parts  of  the 
property,  all  the  portions  purchased  by  him  were  conveyed  Viy  a  deed  dated  the  6th 
■of  May   1836,  and  made  between   Hannah  Clark  of   the  first  part,  John  Withers 
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Clark  of  the  second  part,  Hannah  Withers  Clark  of  the  third  part,  the  trustees  of 
Mrs  .Miiinwaring's  settlfuient  of  the  fourth  part,  Mr.  Mainwaring  of  the  fifth  part, 
the  trustees  of  Mrs.  Fodder's  settlement  of  the  sixth  part,  Mr.  Pedder  of  the  seventh 
part,  the  purchaser  of  the  eighth  part,  and  a  trustee  for  him  of  the  ninth  part.  Bj' 
this  deed  it  was  witnessed  that  in  consideration  of  the  several  sums  therein  expressed 
to  l>e  paid  l>y  the  purchaser  to  the  several  parties  of  the  first,  second,  third,  fourth 
and  sixth  parts,  in  the  proportions  in  which  the  Master  had  apportioned  the  original 
purchase-money,  the  entirety  of  the  hereditaments  and  premises  purchased  by  Mr. 
8evmour  were'  conveyed  to  him  by  all  the  parties  interested  therein  according  to 
their  several  and  respective  estates,  rights  and  interests. 

These  apportioned  sums  were  not,  however,  in  fact,  paid  as  expressed  in  the  con- 
veyance, for,  instead  of  the  sums  apportioned  as  the  value  of  the  reversionary 
interest  [898]  comprised  in  Mrs.  Pedder's  settlement  being  paid  to  the  trustees  of 
that  deed  upon  the  trusts  of  it,  and  the  sum  apportioned  as  the  value  of  Mrs. 
Hannah  Clark's  life  interest  being  paid  to  her,  an  eighth  part  of  the  total  amount  of 
the  purchase-monies  was  invested  in  the  joint  names  of  the  trustees  of  Mrs.  Pedder's 
settlement  in  Bank  £3,  10s.  per  cent,  annuities.  The  trustees  continued  to  pay  the 
dividends  of  this  sum  to  Mrs.  Hannah  Clark  during  her  life,  and  the  same  proceed- 
in"  was  adopted  with  respect  to  the  other  shares  (being  the  course  which  had  been 
previously  taken  with  respect  to  all  the  other  purchase-monies  of  which  no  apportion- 
ment had  been  made),  the  whole  amount  of  those  several  sums  having  been  divided 
into  eight  parts,  and  one-eighth  part  having  been  invested  in  the  names  of  the  trustees 
of  Mrs.  Pedder's  settlement  in  Bank  £3,  10s.  per  cent,  annuities,  the  dividends  of 
which  were  paid  to  Mrs.  Hannah  Clark  to  the  time  of  her  death. 

Xo  evidence  could  be  obtained  as  to  the  terms  of  any  arrangement  or  agreement 
under  which  this  course  was  taken,  all  the  parties  being  now  dead. 

John  "Withers  Clark  (Mrs.  Pedder's  heir  at  law)  died  on  the  28th  of  December 
18-16,  having  made  his  will.  At  the  date  of  his  will,  and  thenceforth  to  his  death, 
some  parts  of  the  entirety  remained  unsold,  and  he  was  consequently  seised  or 
possessed  of  the  reversion  in  fee  in  an  undivided  share  of  those  unsold  parts  ;  but, 
with  the  exception  of  such  share,  and  an  estate  at  a  place  called  Preshute,  he  was 
not  at  the  date  of  his  will  seised  of  or  entitled  to,  nor  had  he  any  power  to  dispo.se 
of  or  appoint  by  will  any  real  estate  whatsoever.  His  heirs  at  law  were  his  sister 
Hannah  Withers  Clark,  and  his  niece  Mary  Ann  Mainwaring,  the  only  child  of  his 
sister  ^Mar}'  Ann  Mainwaring. 

[899]  By  his  will,  which  was  dated  the  24th  of  September  1846,  after  making  a 
pecuniary  specific  bequest,  he  gave,  devised,  appointed  and  bequeathed  all  his  free- 
hold, copyhold  and  leasehold  messuages,  lands,  tenements  and  hereditaments,  and  all 
his  money  and  securities  for  money,  farming  stock  and  personal  estate  and  effects  of 
every  description  not  thereiidiefore  disposed  of  unto  and  to  the  use  of  his  friends 
Thomas  Baverstock  Merriman  and  William  Clark  Merriman,  their  heirs,  executors, 
administrators  and  assigns,  as  to  his  said  messuages,  lands,  tenements  and  heredita- 
ments, in  trust  for  his  wife  during  her  life,  and  as  to  his  money,  securities  for  money, 
and  all  other  his  personal  estate  and  effects,  except  leaseholds  upon  trust,  after  pay- 
ment of  debts,  funeral  and  testamentary  expenses,  and  the  pecuniary  legacy  for 
investment,  and  payment  of  the  income  to  the  testator's  wife  for  life,  and  for 
payment  after  her  decease  out  of  the  residuary  personal  estate  certain  pecuniary 
legacies.  And  after  devising  his  estate  at  Preshute,  he  directed  that  his  trustees  or 
trustee  for  the  time  being  should  stand  and  be  seised  and  possessed  of  all  such  part 
or  share,  parts  or  shares,  estate  and  interest  in  possession,  reversion,  remainder  or 
expectancy  as  he  the  testator  might  have  power  to  dispose  of  or  appoint  by  his  will 
of  and  in  all  that  manor  of  Lambourne  Deanery  in  the  county  of  Berks,  and  all  and 
singular  the  rents,  tithe.s,  messuages,  farms,  lands,  tenements  and  hereditaments  of 
or  belonging  to  the  said  manor,  or  situate  in  the  manor  of  Lambourne,  in  the  county 
of  Berks,  to  the  use  of  Thomas  Baverstock  Merriman  and  William  Clark  Merriman, 
their  heirs,  executors,  administrators  and  assigns,  in  equal  shares  as  tenants  in 
common  for  their  respective  use  and  benefit.  After  making  another  specific  bequest, 
the  testator  gave,  after  the  decease  of  his  wife,  all  his  residuary  personal  estate, 
subject  to  the  payment  of  the  aforesaid  legacies  unto  Thomas  Baverstock  Merriman 
and  AA  illiam  Clark  [900]  Merriman  in  equal  shares  for   their  respective    use   and 
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benefit ;  and  he  appointed  Thomas  Baverstock  Merrimaii  and  William  Clark  Merri- 
man  executors. 

Mrs.  Hannah  Clark  died  on  the  ilst  of  June  1847. 

On  the  12th  of  July  18.50,  the  surviving  trustee  of  Mrs.  Pedder's  settlement 
transferred  and  paid  into  Court,  under  the  Trustee  Kelief  Act,  £0269,  IGs.  lid. 
£3,  5s.  per  cent,  annuities,  and  £279,  9s.  lOd.  cash,  being  the  dividends  which  had 
accrued  due  on  the  said  annuities  since  the  decease  of  Hannah  Clark,  and  soon  after 
such  payments  and  transfer  the  surviving  trustee  died. 

Hannah  Withers  Clark  and  Mary  Ann  Mainwaring,  as  co-heirs  at  law  of  John 
Withers  Clark,  presented  the  original  petition  in  this  matter,  praying  that  it  might 
be  declared  that,  subject  to  the  life  interest  therein  of  Mr.s.  Maurice,  the  tenant  for 
life  under  John  Withers  Clark's  will,  the  Petitioners,  as  co-heiresses  at  law  of  John 
Withers  Clark,  were  absolutely  entitled  to  the  fund  in  Court  as  real  estate  of  John 
Withers  Clark,  undisposed  of  by  his  will,  and  that  the  fund  might  be  carried  over 
to  an  account  entitled,  "  The  account  of  Hannah  Withers  Clark  and  Mary  Ann 
Mainwaring,  co-heiresses  at  law  of  John  Withers  Clark,  deceased,  subject  to  the  life 
interest  of  Rebecca  Maurice." 

A  cross-petition  was  presented  bv  Thomas  Baverstock  Merriman  and  William 
Clark  Merriman  claiming  the  fund,  subject  to  the  life  interest,  as  executors  and 
residuary  legatees  of  John  Withers  Clark,  as  part  of  his  personal  estate. 

On  the  29th  of  May  1851  an  order  was  made  by  Yice-Chancellor  Turner  on  both 
petitions  directing  preliminary  inquiries. 

[901]  The  Master,  by  his  report,  dated  the  2.3d  of  December  1853,  found  the 
facts  above  stated.  He  further  found  that  arrangements  were  made  on  the  occasions 
of  the  sales  to  the  effect  that  the  dividends  of  the  investment  arising  from  the  one- 
eighth  share  in  question  of  the  purchase-monies  should  be  paid  to  Hannah  Clark  for 
life,  and  after  her  death  to  Mr.  Pedder  for  life,  and  that  the  principal  should  l)e  held 
after  Mr.  Pedder's  death  in  trust  for  John  Withers  Clark. 

The  matter  came  on  again  before  Vice-Chancellor  Wood  on  two  petitions,  one  of 
the  co-heiresses  of  John  Withers  Clark,  in  the  nature  of  exceptions  to  the  report, 
and  the  other  by  Messrs.  Merriman,  praying  that  the  report  might  be  confirmed, 
and  for  consequential  directions. 

The  Yice-Chancellor  said,  that  the  evidence  as  to  any  agreement  or  arrangement 
did  not,  in  His  Honour's  opinion,  carry  the  matter  further  than  the  facts  as  they 
existed,  that  evidence  not  stating  time  or  place,  or  circumstances  of  the  alleged 
agreement  in  any  way.  Upon  the  facts  His  Honour  did  not  think  the  matter  clear. 
The  whole  eighth  share  had  come  into  the  hands  of  the  trustees  of  the  settlement, 
and,  if  the  matter  had  rested  there,  as  it  did  before  the  suit  against  Mr.  Seymour, 
His  Honour  would  have  had  little  difficulty  in  holding  that  these  monies  were 
impressed  throughout  with  the  trusts  of  the  settlement ;  but  His  Honour  thought 
that  from  the  institution  of  that  suit  all  concerned  must  be  taken  to  have  been 
cognizant  of  their  rights.  The  result  of  the  arrangement  or  agreement  between  the 
parties  (whatever  it  was),  was,  that  the  whole  monies  remained  in  the  hands  of  the 
trustees  of  the  settlement,  who  continued,  as  a  matter  of  fact,  to  pay  the  income  of 
the  whole  of  the  fund  to  Mrs.  Clark  for  her  life.  Mr.  Pedder  died,  having  received 
[902]  no  portion  of  the  income  of  that  part  which  represented  the  reversion,  which 
he  would  have  received  according  to  his  rights,  unless  there  had  been  some  arrange- 
ment between  the  parties.  After  the  death  of  Mr.  Pedder,  which  occurred  some 
time  before  that  of  Mr.  John  Withers  Clark,  Mr.  John  Withers  Clark  still  allowed 
Mrs.  Hannah  Clark  to  receive  the  whole  income  of  the  fund,  he  being  at  that  time 
entitled  to  the  dividends  of  such  portion  of  the  money  as  represented  the 
reversionary  interest.  What,  then,  must  be  inferred  to  have  been  the  agreement  1 
It  was  not  likely  to  have  been  that  the  portion  which  represented  the  reversionary 
interest  should  be  considered  as  being  impressed  with  the  trusts  of  settlement,  while 
the  other  part  was  not.  It  must  have  been  one  of  these  two  arrangements  : — either 
that  which  the  co-heiresses  of  Mr.  Clark  averred  in  their  state  of  facts,  namely,  an 
agreement  that  the  whole  eighth  part  of  the  entirety  of  the  purchase-monies,  instead 
of  being  apportioned  between  Hannah  Clark  and  the  trustees  of  the  settlement, 
should  be  enjoyed  by  Hannah  Clark  during  her  life,  and  should  be  after  her  decea.se 
.subject  to  the  trusts  declared  by  the  settlement  of  the  eighth  part  in  reversion  ; — or 

C.  XXIII.— 36 


^|02  IX    RE   PEDDER's   settlement  5  DE  O.  M.  &  G.  »03. 

that  which  was  eoiiteiidc.l  for  by  the  personal  representative,  namely,  an  agreement, 
on  the  one  hand,  that  the  whole  fund  should  lie  held  in  trust  for  Hannah  Clark  for 
life,  and  then  for  the  person  next  entitled  under  the  trusts  of  the  settlement, 
accordiii'^  to  the  declaration  of  trust  in  the  settlement,  but  not  impressed  with  the 
characterand  with  all  the  trusts  which  were  impressed  upon  the  money  as  it  stood 
limited  bv  the  settlenient.  In  order  to  decide  according  to  the  former  of  these  con- 
tentions, "the  Court  must  come  to  the  conclusion  that  Hannah  Clark  had  agreed  that 
the  whole  eighth  share  of  the  money  should  be  subject  to  all  the  trusts  of  the 
settlement ;  in  other  words,  that  the  money  should  be  held  according  to  the  trusts 
for  [903]  investment  in  land  on  the  first  opportunity  that  presented  itself,  and  wholly 
without  regard  to  the  rights  of  Hannah  Clark.  To  enable  the  Court,  however,  to 
arrive  at  such  a  conclusion,  there  must  be  more  positive  evidence  than  there  was 
here,  as  it  would  make  a  material  difference  to  Hannah  Clark  if  this  money,  irre- 
spectively of  any  control  on  her  part,  were  liable  to  be  reinvested  in  land  by  the 
trustees  who  were  not  her  trustees.  And  if  the  Court  could  not  make  that  pre- 
sumption, there  would  be  as  great  difficulty  in  presuming  that  Hannah  Clark  agreed, 
or  that  it  was  an  agreement  between  all  the  parties,  that  Haimah  Clark  should 
take  the  dividends  during  her  life,  and  that  afterwards  the  fund  should  be  reinvested 
in  land.  That  would  be  making  an  agreement  for  the  parties  which  His  Honour  did 
not  think  there  was  sufficient  ground  for  presuming.  The  conclusion  that  Hannah 
Clark  had  dedicated  her  money  to  an  investment  in  land  required  stronger  proof 
than  w\as  necessary  to  establish  the  election  of  a  party  who  was  entitled  to  a  fund 
either  as  money  or  land  to  take  it  in  its  actual  state.  As  regarded  such  an  election, 
it  was  true,  as  had  been  argued,  that  the  evidence  of  an  intention  to  reconvert, 
thoui'h  it  might  be  slight,  must  be  unequivocal ;  but  it  appeared  to  His  Honour  an 
unequivocal  act  on  the  fjart  of  Mr.  Clark  to  suffer  Hannah  Clark  to  continue  to 
receive  the  whole  di\-idends.  With  regard  to  Mr.  Clark's  will.  His  Honour  did  not 
regard  it  as  affording  any  e\'idence  of  intention  one  way  or  the  other. 

By  the  order  under  appeal,  it  was  declared  that  the  £6269,  16s.  lid.  Bank 
£3,  5s.  per  cent,  annuities,  standing  in  the  name  of  the  Accountant-General  in  trust 
in  the  above  matter,  formed  part  of  the  personal  estate  of  John  AA'ithers  Clark,  and 
that,  subject  to  the  life  interest  therein  of  Rebecca  Maurice,  in  the  petitions  named, 
the  [904]  Petitioners  Thomas  Baverstock  Merriman  and  William  Clark  Merriman,  as 
the  executors  of  the  will  of  John  Withers  Clark,  deceased,  were  entitled  under  the 
said  will  to  the  said  £6269,  16s.  lid.  £3,  5s.  per  cent,  annuities. 

From  this  order  the  co-heiresses  appealed. 

Mr.  Rolt  and  ^Ir.  Osborne,  for  the  Appellants.  The  principal  ground  of  the 
Vice-Chancellor's  decision  was,  that  Mr.  Seymour's  purchase-deed  described  a  state  of 
investment  in  accordance  with  the  settlement,  but  that  all  the  parties  interested  in 
the  fund  concurred  in  a  different  mode  of  enjoying  it,  and  that  from  these  circum- 
stances the  trusts  must  be  presumed  to  have  been  changed  into  entirely  new  ones, 
among  which  there  was  nothing  to  shew  that  one  for  investment  in  real  estate  was 
comprehended,  and  that  in  the  circumstances  of  the  case  such  a  trust  could  not  be 
presumed  in  the  absence  of  evidence.  We  submit  that  this  reasoning  is  fallacious, 
and  that  no  intention  ought  to  be  presumed  to  change  the  trust  further  than  it  was 
actually  changed,  or  consequently  to  destroy  the  original  trust  for  conversion.  To 
do  this  an  intention  to  reconvert  must  be  shewn.  [The  Lord  Justice  Knight 
Bruce  referred  to  Steml  v.  Newdigate  (2  Mer.  521)  and  Ashhy  v.  Palmer  (1  Mer.  296).] 
It  is  necessary  to  shew  affirmatively  that  the  heir  at  law  had  an  intention  to 
reconvert.  A  small  act  may  be  .sufficient  to  denote  such  an  intention,  but  the 
intention  must  be  unequivocally  shewn.  An  act  during  a  tenancy  for  life  is  not 
.sufficient  to  determine  the  intention  as  to  the  i-eversionary  interest.  The  dealings 
here  took  place  under  a  mistake,  and  denote  no  intention  whatever  with  reference  to 
the  actual  rights  of  the  parties. 

[905]  They  referred  to  and  commented  on  IJlicUah'  v.  Partridge  (8  Ves.  227), 
Pulti'iiei/  V.  Lord  Darlington  (7  Bro.  P  C.  530),  and  Powell  on  Devises  by  Jarman 
(vol.  2,  p.  64). 

Mr.  W.  M.  James  and  Mr.  Speed,  for  Messrs.  Merriman.  The  testator,  John 
Withers  Clark,  must  have  regarded  the  fund  as  personalty,  first,  because  the  tnist  in 
the  settlement  for  investment  does  not  appl}^  to  the  invested  fund,  which  is  made  up 
of  the  value  of  the  life-estate  of  Hannah  Clark,  and  the  value  of  the  settled  reversion. 
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Nor  is  there  any  trust  in  the  settlement  applieaVde  to  this  new  fund,  with  respect  to 
which  we  are  left  to  ascertain  the  trusts  from  the  conduct  of  the  parties.  We  must 
infer  from  that  conduct  an  intention  to  depart  from  the  trusts  of  the  settlement,  for 
the  course  of  dealing  in  which  the\'  all  concurred  was  inconsistent  with  those  trusts. 
Their  conduct  also  shews  clearlj'  what  the  new  trusts  were  on  which  they  intended 
the  property  should  be  held,  but  there  is  nothing  whatever  to  shew  that  those  new 
trusts  were  for  a  conversion  of  the  money  into  land  ;  and  there  is  no  presumption  to 
that  effect.  On  the  contrary,  even  where  there  is  a  subsisting  trust  for  conversion 
(as  we  submit  there  was  not  here)  slight  circumstances  are  sufficient  to  shew  an 
intention  to  take  the  property  in  its  actual  state ;  Pul/enei/  v.  The  Earl  of  Iiarlinqton 
(7  Bro.  P.  C.  530),  I'an  v.  Hanidt  (19  Ves.  102),  Lintjen  v.  Sowraij  (1  P.  Wms.  172), 
Davics  v.  Ashfonl  (15  Sim.  4-2). 

Even  if  the  trusts  had  not  thus  been  changed  hy  the  acts  of  all  the  parties 
interested,  still  as  the  interest  in  the  portion  of  fund  subject  to  Mrs.  Pedder's  settle- 
ment, [906]  which  resulted  to  the  heir,  was  part  of  a  fund  impressed  with  the 
character  of  personalty,  he  took  the  share  as  regarded  those  claiming  under  him  in 
that  character  ;  Smith  v.  Claxton  (4  Madd.  484),  IVright  v.  Wright  (16  Ves.  188),  Hewitt 
V.  Jrright  (1  Bro.  C.  C.  86). 

They  also  referred  to  Bradish  v.  Gee  (Amb.  229),  Crabtree  v.  Bramble  (3  Atk.  680). 
Lastly,  if  this  is  realty,  it  must  pass  under  the  devise  to  the  Respondents  in  ^Ir. 
Clark's  will. 

Mr.  Simp.son,  for  the  trustees. 

Mr.  Kolt  replied,  and  on  the  (luestion  of  construction  of  Mr.  Clark's  will  referred 
to  Hoii[/ham  v.  ,Sawh/s  (2  Sim.  95). 

The  Lord  Justice  Knight  Bruce.  It  is  rather  a  compliment  to  myself  than 
to  Sir  William  Wood  to  say  that  I  seldom  differ  from  him,  but  in  the  present 
instance  I  do  not  arrive  at  his  conclusion.  It  seems  impossible  for  the  Respondents 
to  avoid  contending  that  if  Mr.  Redder  and  Mr.  John  Withers  Clark  had  been  now 
alive,  the  capital  of  the  fund  in  dispute  could  not  have  been  invested  in  the  purchase 
of  land  without  the  consent  of  the  latter.  My  opinion,  however,  is  otherwise ;  for, 
as  the  evidence  strikes  me,  the  intention  and  agreement  of  Mrs.  Clark  and  her  son-in- 
law  and  son,  respecting  the  sales  in  question  and  their  produce,  were  in  substance 
and  effect  that  they  should  be  treated  and  dealt  with  as  if  Mrs.  Clark  had  been  a 
party  to  the  settlement  of  1828,  and  there  had  been  settled  and  made  sale-[907]-able 
by  it  the  entire  freehold  and  inheritance  of  Mrs.  Pedder's  eighth  part  of  the  Lam- 
bourne  estate,  that  is,  the  life-estate  of  Mrs.  Clark,  as  well  as  the  fee,  with  the 
reservation  to  her  of  a  life  interest  in  the  eighth  part  and  in  its  purchase-money.  I 
•do  not  find  ground  for  holding  that  to  any  other  extent,  or  in  any  other  sense  or 
manner,  Mr.  Redder  or  Mr.  John  Withers  Clark  meant  to  alter  or  affect  any  right 
or  interest  of  either. 

Parts  of  the  entirety  of  the  Lambourne  estate  having  remained  unsold  at  Mr. 
John  Withers  Clark's  decease,  it  does  not  seem  to  me  that  his  will  affected  the 
beneficial  interest  in  this  fund  beyond  bis  widow's  life,  and  my  judgment  upon  the 
present  controversy  is  accordingly  in  favour  of  his  heir  at  law,  who  is  also,  as  I 
collect,  the  heir  of  Mrs.  Redder  ;  and  I  think  that  Messrs.  Merriman  should  pay  the 
costs  occasioned  by  their  opposition  to  that  title. 

The  Lord  Justice  Turner.  I  may  truly  saj'  that  I  never  dissent  from  Vice- 
Chancellor  Wood  without  very  much  distrusting  my  own  judgment.  If,  therefore, 
I  had  not  had  an  opportunity  of  considering  the  case  after  the  conclusion  of  the 
argument  yesterda}',  I  should  have  taken  time  for  that  purpose.  The  circumstances 
of  the  case  are  somewhat  peculiar.  [His  Lordship  stated  them.]  On  .sales  of  different 
parts  of  the  entire  property  being  made  in  the  lifetime  of  Mrs.  Redder,  the  proceeds 
were  invested  in  consols,  and,  as  to  one-eighth  of  the  proceeds,  in  the  names  of  the 
trustees  of  Mrs.  Pedder's  settlement.  Other  arrangements  were  made  as  to  other 
parts,  but  each  eighth  pai't  was  kept  distinct.  At  this  time  there  could  not  be  any 
intention  to  alter  the  trusts  imposed  by  the  settlement  of  1828,  because  there  might 
then  have  been  children,  and  the  trustees  were  not  in  a  position  to  alter  the  nature 
of  the  property.  [908]  Neither  could  it  have  been  done  as  to  Mrs.  Mainwaring's 
share.  There  cannot,  therefore,  be  presumed  to  have  been  an  intention  to  alter  the 
nature  of  the  property  from  the  fact  of  the  sales. 
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What  then,  is  the  legitimate  inference  to  be  dravn  from  the  sale  and  the  invest- 
ment of  the  purchase-money  in  the  names  of  the  trustees  ?  Surely  this,  that  the 
parties  intended  the  life  interest  to  remain  in  the  mother  of  Mrs.  Pedder,  and  the 
whole  ayqiiis  to  be  subject  to  the  trusts  of  the  settlement  in  the  place  of  the  rever- 
sionary interest.  The  Vice-Chancellor  seems  to  have  thought  that  this  must  have 
been  presumed  to  have  been  the  intention  if  the  matter  had  rested  there.  But  in 
1834  a  pui-chaser  of  part  of  the  property  raised  the  question  whether  the  powers  in 
the  settlement  authorized  a  sale  of  the  property  in  reversion.  A  bill  for  specific 
performance  was  filed  against  him  in  this  Court,  and  the  Court  was  of  opinion  that 
the  trustees  had  such  power,  but  that  there  must  be  an  apportionment  of  the  puichase- 
monev  ;  a  decree  was  made  referring  it  to  the  Master  to  ascertain  the  values  of  the 
life-es"tate  and  the  reversion  ;  and  conveyances  were  executed  purporting  to  proceed 
on  the  apportioned  values  of  the  life  interest  and  the  reversion  ;  the  mother  being 
represented  as  receiving  the  value  of  the  life  interest,  and  the  trustees  that  of  the 
reversion.  That  arrangement,  however,  was  not  carried  into  effect,  but  instead  of 
it.  the  propel  ty  was  enjoyed  as  it  was  originally  settled,  and  the  whole  amount  of 
one-eighth  of  the  purchase-money  remained  in  the  hands  of  the  trustees.  In  the 
interim,  Mrs.  Pedder  died  without  having  exercised  her  power  of  appointment,  and 
the  only  remaining  interests  in  the  one-eighth  were  the  life-estates  of  Mrs.  Clark, 
Mr.  Pedder  and  Mrs.  Pedder's  heir. 

Now,  what  was  the  consequence  of  the  arrangement  [909]  having  been  entered 
into  by  which  the  fund,  instead  of  being  apportioned,  was  to  be  retained  in  the 
aggregate  as  it  existed?  The  Vice-Chancellor  seems  to  have  thought  that,  in  this 
state  of  circumstances,  he  was  driven  to  the  conclusion  that  there  was  an  agreement 
to  alter  the  nature  of  the  property,  and  to  treat  it  as  money.  I  think  it  not  necessary 
to  draw  that  conclusion.  The  inference  which  I  draw  is,  that  it  was  intended  to 
retain  the  property  in  the  same  state  as  it  was  in  before  the  suit  against  the  purchaser 
was  commenced,  and  that,  the  difficulty  of  dealing  with  the  property  (arising  from 
the  possibility  of  issue)  being  removed  by  the  death  of  Mrs.  Pedder,  the  parties 
reverted  to  their  former  situation,  and  that  the  fund  was  intended  to  be  held  on  the 
trusts  of  the  original  settlement.  I  think  that  a  more  natural  inference  than  the 
Vice-Chancellor's.  It  is  said  that  the  mode  of  dealing  with  the  fund  altered  the 
rights  of  the  parties  under  the  settlement,  and  so  it  did,  but  how  ?  Why  thus,  that 
whereas  Mr.  Pedder  would  have  been  entitled  in  possession  to  the  apportioned  fund, 
he  gave  up  the  immediate  possession  of  a  life  interest,  and  took  an  interest  in  a  larger 
fund  in  reversion.  Being  driven  to  draw  some  conclusion,  we  find  ourselves  unable 
to  draw  the  conclusion  at  which  the  Vice-Chancellor  has  arrived.  I  think  that  there 
was  no  intention  to  alter  the  nature  of  the  fund. 

The  next  question  is,  whether  the  will  of  John  Withers  Clark  affected  the  fund 
beyond  the  life  of  his  widow.  I  think  that  it  did  not.  If  authority  were  wanted, 
Hovgham  v.  Sandi/.''  (-2  Sim.  95)  is  conclusive.  This  is  not  so  strong  a  case  ;  for  the 
subject  of  the  devise  is  the  Lambourne  estate,  and  there  is  property  to  answer  the 
description  without  referring  it  to  this  fund,  to  which  it  is  not  properly  applicable. 

[910]  It  has  been  argued  that  although  the  proceeds  of  the  sale  went  to  the  heir, 
yet  he  took  them  as  personalty,  and  authorities  have  been  cited  on  that  subject. 
But  the  trust  in  this  case  is  to  lay  out  the  whole  settled  share  of  money  in  the 
purchase  of  real  estate,  and  if  the  wife  had  been  alive  it  must  have  been  so  laid  out. 
I  think  that  the  cases  cited  in  this  part  of  the  argument  have  no  application. 

[910]     Haggitt  r.  Iniff.     Before  the  Lords  Justices.     Dec.  21,  1854. 

[See  Cooke  v.  7/7%,  1884,  25  Ch.  I).  770.] 

Affidavit-s  may  be  still  sworn  before  notaries  public  in  foreign  countries  (having- 
authority  there  to  administer  oaths)  according  to  the  old  practice,  which  is  not 
altered  in  this  respect  by  15  &  16  Vict.  c.  86,  s.  22. 

Mr.  Nalder  applied  to  their  Lordships  for  a  direction  that  the  clerk  of  records  and 
writs  might  place  on  the  file  an  affidavit,  sworn  before  Mr.  Allen,  a  notary  public  at. 
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Geneva,  in  the  county  of  Ontario,  in  the  State  of  New  York,  in  America.  The  fact 
of  Mr.  Allen  being  a  notary  public,  and  that  credit  ought  to  be  given  to  his  official 
acts,  was  certified  by  the  British  Consul  at  New  York,  under  the  official  seal.  The 
clerk  of  records  and  writs  doubted  whether  the  jurat  was  sufficient.  There  was  an 
affidavit  of  the  solicitor  in  the  cause,  stating  that  he  had  applied  to  General  Campbell, 
the  American  Consul  in  England,  who  informed  him  that  notaries  public  in  the 
United  States  were  authorized  by  law  to  administer  oaths  in  any  law  proceedings  in 
that  countr\^ 

The  application  had  been  made,  in  the  first  instance,  to  Vice-Chancellor 
Kindersley,  who,  on  being  referred  to  the  22d  section  of  the  Chancery  .-Vmendment 
Act  (15  &  16  Vict.  c.  S6),  considered  that  the  case  was  not  within  that  section. 

Their  Lordships  (after  consulting  Mr.  Walker,  the  [911]  registrar),  said  that 
the  affidavit  would  have  been  sufficient  before  the  passing  of  the  new  Act,  and  that, 
as  there  appeared  to  be  nothing  in  the  Act  to  exclude  it,  it  ought,  in  their  Lordships' 
opinion,  to  be  placed  on  the  file. 

[911]     Evans  v.  Coventry.     Before  the  Lords  Justices.     Dec.  21,  1854. 

Where  a  portion  of  a  trust  fund  has  been  lost,  that  is  primd  facie  a  breach  of  trust, 
and  a  sufficient  ground  for  the  appointment  of  a  receiver  on  an  interlocutory 
application.  Held,  also,  that  objections  to  the  bill  on  the  ground  of  misjoinder, 
multifariousness  or  want  of  parties,  were  no  answer  to  such  an  application. 

On  a  bill  filed  by  a  Plaintiff  insured  in  a  society  (whose  funds  were  liable  to  pay  the 
insurance  money)  on  behalf  of  himself  and  other  persons  so  insured,  charging  a  loss 
of  the  fund  through  the  negligence  of  the  directors,  and  on  the  answer  and 
affidavits  shewing  that  the  secretary  had  absconded  with  part  of  the  funds,  and 
that  some  of  the  directors  were  in  needy  circumstances  :  Held,  that  the  Plaintiff 
was  entitled  to  the  appointment  of  a  receiver  and  to  an  injunction. 

This  was  an  apjieal  from  the  decision  of  Vice-Chancellor  Kindersley,  refusing  a 
motion  of  the  Plaintiffs  for  an  injunction  and  receiver.  The  case  is  reported  in  the 
3d  Volume  of  Mr.  Drewry's  Reports  (page  75).  For  the  purposes  of  the  present 
report,  the  following  statement  will  be  found  sufficient. 

The  bill  was  filed  by  the  Plaintiffs,  on  behalf  of  themselves  and  all  other  the 
members  insured  in  certain  societies  called  "  The  General  Benefit  Health  and  Life 
Assurance  Society  "  and  "  The  City  of  London  Loan  Society  and  Deposit  Bank," 
except  such  of  them  as  were  Defendants,  against  the  trustees,  treasurer  and 
manager  of  those  societies. 

The  bill  stated,  in  substance,  that  the  assurance  society  was  established  in  1820, 
for  the  purpose  of  insuring  lives  and  granting  weekly  allowances  during  sickness; 
that  it  had  a  nominal  capital  of  £50,000,  in  shares  of  £1  each.  That  the  loan  and 
deposit  1)ank  consisted  of  the  same  trustees,  treasurer,  manager,  directors  and 
officers,  [912]  as  the  in.surance  society,  and  wa.s,  in  fact,  a  branch  of  it.  That  the 
funds  of  the  societies  were  carried  to  the  same  account  at  the  bankers,  and  invested 
in  the  names  of  the  same  trustees  ;  and  that  the  accounts  of  the  one  could  not  be 
taken  without  those  of  the  other.  That  one  of  the  Plaintiffs  effected  an  insurance  for 
4s.  per  week,  and  another  Plaintiff  for  .3s.  per  week,  during  sickness,  and  had  paid 
the  premiums  regularly  ;  that  another  Plaintiff  deposited  with  the  loan  society  £2(5, 
which  was  due  to  him,  with  interest.  That  others  of  the  Plaintiffs  had  effected 
insurances  on  their  lives  in  the  assurance  society,  and  had  paid  the  premiums ;  that 
another  Plaintiff  was  the  personal  representative  of  a  deceased  member,  on  whose 
death  a  sum  of  £25  became  due  on  a  policy  effected  by  her.  That,  on  application  by 
him  (the  last-mentioned  Plaintiff)  to  the  directors  for  payment  of  the  £25,  an  answer 
was  sent,  stating  that  the  secretary  had  left  the  office  in  considerable  embarrassment, 
and  that  an  investigation  was  in  progres.s,  the  result  of  which  would  be  laid  before 
the  claimants,  and'their  directions  taken  as  to  the  best  mode  of  winding  up  the 
society.  That  the  office  of  the  societies  was  closed,  and  the  business  of  the  societies 
had  ceased  to  be  carried  on  ;  and  that  the  directors  had  refused  to  repay  the 
Plaintiffs  their  deposits  or  insurance  monies. 
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The  hill  praved  that  an  account  might  be  taken  of  the  funds  and  property 
bt'loiiiiiM"-  to  thesocieties,  and  of  the  application  thereof  ;  that  the  Defendants  might 
l>f  ilcdarod  personally  liable  for  any  loss  which  had  accrued  to  the  funds  of  the 
societies,  or  either  of  them,  by  reason  of  the  default  of  the  Defendants,  or  any  of 
them,  and  particularly  of  the  secretary  ;  that,  if  the  funds  of  the  society  then 
forthcoming,  exclusively  of  what  the  Defendants  were  liable  to  pay  on  account  of  the 
default  of  the  secretary,  were  insufficient  to  meet  and  satisfy  the  [913]  claims  on  the 
societies,  the  Defendants  might  be  declared  lial)le  to  make  good  the  same  to  the 
extent  of  £50,000,  guaranteed  by  them  by  a  prospectus  mentioned  in  the  bill ;  that 
the  accounts  of  the  societies  might  be  investigated,  and,  if  necessary,  the  affairs  of 
them  wound  up  ;  that,  in  the  meantime,  the  conduct  and  management  of  the  societies  | 
might  be  taken  under  the  protection  of  the  Court,  and  that  a  proper  person  might  be 
appointed  manager  and  receiver,  to  get  in  the  outstanding  assets  ;  and  that  the 
Defendants  might  be  restrained  from  parting  with  the  funds  in  their  possession  or 
control,  and  from  recovering  any  outstanding  estate. 

By  their  answers,  the  Defendants  stated  that  the  loan  society  was  established  in 
1838,  and  was  carried  on  at  the  same  office  as  the  assurance  society,  but  that  the  two 
were  never  amalgamated  ;  that  they  had  the  same  directors  and  the  same  secretary  ; 
that  the  secretary  had  falsified  the  accounts  of  both,  and  had  absconded  to 
Australia,  having  appropriated  to  his  own  use  considerable  sums  belonging  to  both 
societies ;  that,  upon  a  discovery  of  the  defalcations,  the  office  of  the  societies  was 
closed  for  the  purpose  of  investigation  ;  that  the  monies  of  both  societies  had  been 
paid  by  the  secretary  into  the  Ba.nk  of  England,  and  had  not  been  distinguished; 
that,  under  the  circumstances  aforesaid,  the  directors  had  refused  to  make  payments 
in  respect  of  the  insurances.  They  objected  that  the  interests  of  the  proprietors 
of  the  insurance  society  were  altogether  distinct  from  those  of  members  of  the  loan 
company  ;  that  the  interests  of  the  creditors  by  insurance  were  conflicting  with  those 
of  the  proprietors  ;  and  that  the  the  bill  was  multifarious. 

In  support  of  the  motion  for  a  receiver,  affidavits  were  filed,  verifying  the 
statements  in  the  bill,  and  also  an  affidavit  of  the  clerk  to  the  Plaintifl's'  solicitor, 
stating  [914]  that  one  of  the  directors  of  the  societies,  and  of  the  Defendants,  resided 
in  a  very  small  house,  and  appeared  to  be  in  needy  circumstances ;  that  another  of 
them,  who  also  appeared  to  be  in  needy  circumstances,  said,  on  being  served  with  the 
notice  of  motion,  that  it  was  of  no  use  suing  him,  as  he  was  merely  a  furniture 
broker  and  had  not  £.50  in  the  world  ;  and  further  said,  that  another  of  the  directors 
was  only  a  warehouseman,  and  had  little  if  any  property,  and  that  it  would  be  of  no 
use  taking  proceedings  against  any  of  them,  adding  also  that  the  directors  had 
proposed  to  sell  out  part  of  the  stock  belonging  to  the  societies,  for  payment  of  the 
expenses  of  the  suit,  but  that  their  solicitor  had  advised  them  not  to  do  so.  Another 
witness  deposed  to  another  director  having  stated  that  he  was  in  needy  circum- 
stances. 

By  the  policies  of  the  assurance  company  it  was  provided  that  the  capital  stock  or 
funds  of  the  company,  for  the  time  being,  remaining  unapplied  and  undisposed  of,  in  ■ 
pursuance  of  the  trusts,  powers  and  authorities  contained  in  the  deed  of  settlement 
of  the  company,  should  alone  be  answerable  to  the  demands  of  the  assured,  or  the 
heirs,  executors,  administrators  or  assigns  of  the  assured,  under  the  policies  ;  and  that 
the  members  of  the  company  should  not,  nor  should  any  of  them,  be  answerable, 
directly  or  indirectly,  further  or  otherwise  than  as  to  their  respective  shares  in  the  i 
sum  of  £50,000,  constituting  the  original  capital  stock  or  funds  of  the  company,  set 
opposite  to  their  respective  signatures  to  the  deed  of  settlement. 

The  deed  of  settlement  contained  a  similar  provision.  It  also  provided  that  the  - 
funds  of  the  company  should  consist  of  the  capital  of  £50,000,  and  of  all  sums  to  be  ■ 
received  by  the  society  for  assurances  ;  and  that,  at  the  [915]  end  of  seven  years  J 
from  the  date  of  the  deed,  and  afterwards,  at  specified  intervals,  bonuses  might  be  • 
declared. 

The  rules  of  the  company  provided  that,  on  payment  of  the  premiums,  the  assured,  ■ 
after  receiving  a  "free  receipt,"  would  be  considered  a  member  of  the  society  so  long  ; 
as  he  observed  its  rules. 

The  motion  for  an  injunction  and  receiver  was,  in  the  first  instance,  made  before 
any  answer  was  filed,  and  was  ordered  by  the  Vice-Chancellor  to  stand  over  till  the 
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Defendants  had  put  in  their  answer.     On  it  being  then  renewed,  the  Vice-Chancellor 
refused  it  on  the  grounds  that,  as  the  suit  was  constituted,  he  did  not  see  how  the 
Court  could  ever  make  a  decree  for  the  distribution  of  the  funds ; — that  the  suit  was 
one  by  persons  in  the  position  of  creditors  of  a  joint  stock  company,  and  that  the 
Plaintiffs,  and  some  of  those  whom  they  took  on  themselves  to  represent,  had  directly 
conflicting  interests  ;  that  there  was  no  imputation  of  want  of  integrity  on  any  of  the 
Defendants  except  the  secretarj',  nor  any  imputation  of  insolvency,  except  by  shewing 
that  they  were  persons  of  very  limited  circumstances  (see  3  Drewry,  p.  78  et  seq.). 
Fi'om  this  decision  the  PlaintitJ's  appealed. 
Mr.  Anderson  and  Mr.  G.  W.  Collin.s,  in  support  of  the  appeal. 
Mr.  Elderton  and  Mr.  Selwyn,  for  different  Kespondents. 

The  following  cases  were  referred  to,  Sihsan  v.  Eilg-[91Q']-iL'oith  (2  De  G.  &  Sra. 
7.3) ;  Kinq  v.  iMakott  (9  Hare,  692)  ;  Hudson  v.  Maddism.  (12  Sim.  416);  Marlaren  v. 
Stainton  (16  Beav.  279);  Cloiigh  v.  Ratcliffe  (1  De  G.  &  Sm.  164);  Ikawiwnt  v. 
Meredith  (3  Ves.  &  B.  180) ;  Itichardscm  v.  Larpent  (2  Y.  &  C.  C.  C.  507) ;  Jlkhardson  v. 
Hastinr/s  (11  Beav.  17) ;  Minn  v.  Slant  (15  Beav.  49);  Hallett  v.  Dowdall  (16  Jur.  462); 
Underwood's  case  (5  De  G.  M.  &  G.  677);  Pearce  v.  Piper  (17  Ves.  I);  Clements  v. 
Bmves  (1  Drew.  684). 

Mr.  Anderson,  in  reply. 

The  Lord  Justice  Knight  Bruce.  The  arguments  which  have  been  advanced 
in  opposition  to  this  motion  might  have  had  place  or  even  weight  if  the  application 
were  of  a  different  nature,  or  made  at  a  different  stage  of  the  cause.  But  this  is  not 
the  hearing  of  the  cause  ;  there  is  no  plea ;  there  is  no  demurrer.  The  application 
before  the  Court  is  simply  an  interlocutor}'  application  for  an  injunction,  accompanied 
by  the  appointment  of  a  receiver,  without  which  the  injunction  (if  otherwise  proper) 
would  be  unsafe,  and  perhaps  unreasonable.  The  application  for  the  appointment  of 
a  receiver  is  here  in  a  sense  included  in  the  injunction  sought,  as  an  order  for 
injunction  is  always  more  or  less  included  in  an  order  for  a  receiver. 

The  application  before  the  Court  is  founded  on  the  common  right  of  persons  who 
are  interested  in  property  which  is  in  danger  to  apply  for  its  protection.  Upon  the 
bill  and  answer  it  appears  that  the  Plaintiffs  are  interested  in  the  funds  of  that  which 
was  an  association,  under  whatsoever  circum.stances  of  honesty  or  dishonesty,  con- 
[917]-stituted  or  carried  on,  but  the  affairs  of  which  have  ceased  to  be,  and  probably 
can  never  again  be,  in  a  state  of  activity.  It  was  intimately  connected  with  another 
society,  or  alleged  society,  of  a  subsidiary  nature. 

The  Defendants  are  persons,  or  include  persons,  who  owned  duties  to  those 
represented  by  the  Plaintiffs  in  respect  of  the  funds  of  the  society,  for  the  purpose  of 
care  and  protection.  Those  duties  ajjpear  to  have  been  abandoned  in  a  manner 
deserving,  as  it  would  at  present  appear,  the  strongest  observation.  This  has  led  to 
a  grievous  loss,  which  has  been  sustained  by  persons  of  small  means  and  in  humble 
circumstances,  who  are  ill  able  to  bear  it.  These  .same  Defendants  have  now  under 
their  control,  or  in  their  power,  a  poor  remnant  of  the  property  which  they  have  so 
ill-cared  for.  Whatever  may  be  the  specific  allegations,  or  want  of  specific  allegation, 
in  the  bill,  the  true  and  necessary  result  of  the  entire  pleadings  as  they  stand  is,  that 
this  remnant  of  property  is  in  danger. 

In  my  judgment,  the  objections  which  have  been  urged  against  this  application, 
at  the  existing  stage  of  the  cause,  might  be  urged  with  as  much  reason,  as  much 
force,  and  as  much  effect,  if  this  were  an  application  to  restrain  the  felling  of  timber 
or  the  destruction  of  a  house.  It  is  a  case  of  waste,  partly  perpetrated  and  obviously 
imminent.  But  for  the  judgment  which  has  been  given,  and  for  which  I  feel  the 
most  unaffected  respect,  I  should  have  said,  from  my  experience  of  the  practice  of  the 
Court  in  Lord  Eldon's  time,  that  this  was  a  plain  case  for  that  injunction,  and  that 
receiver,  which  I  think  ought  now  to  be  granted. 

The  Lord  Justice  Turner.  Whatever  else  may  be  said  of  this  motion,  it 
cannot  be  [918]  said  that  any  argument  has  been  omitted  which  could  be  urged 
against  it.  What  the  Court  has  to  look  at  is  the  position  of  the  parties  on  the 
record.  According  to  the  allegation  of  the  bill,  verified  by  affidavit  or  admitted  by 
the  answer,  the  Plaintiffs  are  in  the  position  of  parties  who  have  a  charge  on  the 
funds  of  what  I  may  for  the  present  purpose  call  the  original  association.  The 
Defendants  are  in  the  position  of  trustees  of  the  association.     It  appears  that  funds 
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of  that  assoriation  have  been  lost  by  the  act  of  the  treasurer,  whose  conduct  it  was 
the  duty  of  the  other  Defendants  to  superintend. 

Priiiid  facie,  therefore,  there  appears  a  clear  case  for  the  interference  of  the  Court; 
for  I  certainly  cannot  accede  to  Mr.  Selwyn's  argument,  that  a  breach  of  trust  is  not 
a  sutfieient  ground  for  the  interference  of  the  Court  by  the  appointment  of  a  receiver. 
Whether  the  Plaintiffs  will  ultimately  establish  the  commission  of  a  breach  of  trust 
is  not  the  (|uestion  now  before  the  Court.  It  is  admitted  that  funds  have  been  lost, 
of  which  it  was  the  duty  of  the  Defendants  to  take  care.  That  loss  is  pnmd  facie 
evidence  of  a  breach  of  the  duty  of  the  Defendants,  sufficient  to  authorize  the  inter- 
ference of  the  Court  by  the  appointment  of  a  receiver. 

It  is  said,  however,  that  the  bill  is  multifarious.  That  objection  is  no  answer  to 
the  motion.  It  is  also  said  that  the  bill  is  liable  to  objection  on  the  ground  of  mis- 
joinder, some  of  the  Plaintiffs  having  interests  adverse  to  those  of  others  of  them. 
But  for  what  purpose  was  the  Chancery  Amendment  Act  passed  1  Was  not  one  of 
its  purposes  to  enable  the  Court  to  deal  with  cases  according  to  justice,  notwith- 
standing any  formal  objections  on  the  ground  of  multifariousness? 

It  is  further  objected,  that  there  are  here  two  societies,  [919]  a  loan  society  and 
an  insurance  society  ;  and  it  is  said,  that  by  appointing  a  receiver  the  Court  will 
greatly  prejudice  the  interests  of  the  depo.sitors  in  the  loan  society.  The  argument 
deserves  attention,  but  is  it  the  result  of  the  statements  on  the  record  and  the 
evidence  that  there  are  two  societies  1  According  to  the  view  which  I  take  of  the 
evidence,  I  think  there  is  the  strongest  reason  for  .supposing  the  truth  to  be  that  the 
insurance  society  dealt  with  their  funds  by  way  of  loan,  and  afterwards  constituted  a 
loan  society,  using  it  as  a  branch  of  the  insurance  society.  One  circumstance  from 
which  that  may  Ije  inferred  is  the  description  of  the  insurance  society  in  its 
documents  and  papers  before  the  existence  of  the  loan  society  as  "The  General 
Benefit  Health  and  Life  Insurance  Society  and  Loan  Society." 

It  is  said  that  the  record  is  not  perfect  as  to  particulars,  and  undoubtedly  it  is  not 
in  the  shape  in  which  the  Court  may  find  it  necessary  that  it  should  be  ultimately 
placed  in  order  to  administer  complete  justice,  but  I  do  not  apprehend  this  to  be  a 
sufficient  answer  to  an  application  for  the  appointment  of  a  receiver.  If  the  Court 
sees  that  there  is  a  case  upon  the  record  for  the  appointment  of  a  receiver,  and  that 
any  formal  objection  may  be  removed  by  amendment,  it  will  not  stay  its  hands  on 
account  of  any  such  objection. 

Another  objection  which  has  been  urged  is,  that  the  Plaintiffs  are  not  members  of 
the  society,  and  yet  come  here  for  the  administration  of  its  funds.  But  how  does  the 
case  stand  in  this  respect?  The  Plaintiffs  are  assured  in  the  society,  and  are  in  the 
rules  and  in  the  proposals  described  as  members.  But  whether  they  are  members  or 
not,  thej'  are  insured,  and  they  sue  on  behalf  both  of  members  and  of  persons  insured; 
and  if  there  is  a  mistake  [920]  in  their  description,  such  an  error  does  not  constitute 
a  sufficient  objection  to  the  motion. 

It  is  further  objected,  that  the  bill  seeks  to  have  the  concern  wound  up,  and  that 
for  this  purpose  all  the  members  must  be  before  the  Court.  I  say  nothing  as  to  that 
objection,  for  the  bill  asserts  an  equity  upon  which  it  may  be  sustained  quite  in- 
dependently of  the  question  of  winding  up  the  concern,  by  shewing  that  the  Plaintiffs 
have  a  charge  on  the  funds.  Another  objection  which  has  been  made  is,  that  resort 
should  have  been  had  to  the  Winding-up  Acts.  But  if  the  Plaintiffs  are  not  partners, 
they  have  no  right  to  petition  under'the  Winding-up  Acts. 

There  seems,  on  the  whole,  to  me  to  be  sufficient  equity  stated  on  this  bill  to 
entitle  the  Plaintiffs  to  an  order,  and  I  think  that  what  was  said  in  U'alhvorth  v.  Holt 
(4  Myl.  &  Cr.  635)  is  a  strong  authority  in  the  Plaintiffs'  favour.  There  Lord 
Cottenham  said,  "  I  think  it  is  the  duty  of  this  Court  to  adapt  its  practice  and  course 
of  proceeding  to  the  existing  state  of  society,  and  not  by  too  strict  an  adherence  to 
forrns  and  rule.s,  established  under  different  circumstances,  to  decline  to  administer 
justice,  and  to  enforce  rights  for  which  there  is  no  other  remedy.  This  has  always 
been  the  principle  of  this  Court,  though  not  at  all  times  sufficiently  attended  to.  It 
IS  the  ground  upon  which  the  Court  has,  in  many  cases,  dispensed  with  the  presence 
of  parties  who  would,  according  to  the  general  practice,  have  been  necessary  parties." 
I  am  of  opinion  that  an  order  for  a  receiver  ancl  manager  must  be  made. 
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[1]     Hawkins  v.  Gathercole.     Before  the  Lords  Justices.     Nov.  23,  24,  2.5,  1854; 

Jan.  19,  24,  1855. 

[S.  G.  24  L.  J.  Ch.  332 ;  3  Eq.  Eep.  348 ;  1  Jur.  (N.  S.),  481  ;  3  W.  R.  194.  As  to 
intent  and  meaning  of  Legislature  in  framing  Acts  of  Parliament  (6  De  G.  M. 
&  G.  21),  see  Bishop  of  Nwwich  v.  Pearsc,  1868,  L.  R.  2  A.  &  E.  284; 
Garnettx.  Bradley,  \87S,  3  App.  Gas.  950;  Ex  parte  Chick,  1879,  11  Ch.  D.  740; 
Bradlaugh  v.  Clarke,  1883,  8  App.  Gas.  362;  Seward  v.  "Vera  Cruz,"  1884,  10 
App.  Cas.  68  ;  In  re  Leavesley  [1891],  2  Ch.  9  ;  Eastman  Photographic  Materials 
Comjmny  v.  Comptroller-General  of  Patents  [1898],  A.  C.  575.] 

A  registered  judgment  against  a  clergyman  does  not  create  a  charge  upon  his  benefice 
entitlina;  the  judgment  creditor  to  the  appointment  of  a  receiver  under  1  &  2  Viet. 
c.  110.  " 

These  were  two  appeals  from  a  decree  of  Vice-Chancellor  Kindersley,  founded  in 
principle  upon  a  decision  of  Vice-Chancellor  Lord  Cranworth,  granting  an  inter- 
locutory injunction  in  the  same  case.  The  case  is  reported  on  the  application  for  an 
injunction  in  the  first  volume  of  Mr.  Simons's  New  Series  of  Reports  (page  63).  The 
facts  were  shortly  these  : — 

By  an  indenture  dated  the  8th  of  August  1845,  the  Rev.  N.  A.  Gathercole  made 
a  mortgage  in  fee  to  the  Plaintiff  Mr.  Hawkins,  for  securing  the  repayment  of 
£24,000  with  interest.  At  the  same  time,  Mr.  Gathercole  executed  a  warrant  of 
attorney  for  £49,000  on  which  judgment  was  entered  up  and  registered  under  the 
provisions  of  the  statute  1  &  2  Vict.  c.  110,  on  the  5th  of  September  in  the  same 
year.  Five  years  afterwards  the  [2]  judgment  was  re-registered.  Shortly  after- 
wards, Mr.  Gathercole  became,  upon  his  own  presentation,  vicar  of  Chatteris  Nuns, 
in  the  isle  of  Ely.  Li  September  1849,  Mr.  Hawkins  issued  a  writ  oi  feri  facias  for 
the  recovery  of  arrears  of  interest  on  the  debt,  but  the  sheriff  being  unable  to  raise 
the  full  amount  a  sequestration  was  issued,  under  which  the  remainder  of  the  arrears 
of  interest  was  obtained.  Other  judgment  creditors  afterwards  issued  sequestrations 
against  the  benefice.  Mr.  Hawkins  then  filed  the  bill  in  the  present  suit  against  Mr. 
Gathercole,  the  Bishop  of  Ely,  and  the  other  judgment  creditors,  praying  that  the 
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Plaintiff  might  be  declared  entitled  to  have  h.s  debt  and  interest  paid  n  priority  to 
the  iud.'racnts  of  the  other  judgment  creditors,  and  that  the  Plaintiffs  judgment  might 
be  declared  a  charge  upon  the  vicarage,  and  that  the  bishop  might  be  restrained  from 
executing  the  sequestrations  of  the  other  creditors,  and  that  a  receiver  might  be 
appointed  of  the  rents,  tithes  and  rent-charges  belonging  to  the  vicarage 

It  was  upon  the  motion  for  the  injunction  and  receiver  thus  prayed  for  that  Lord 
Cranworth   then  Vice-Chancellor,  on  the  21st  of  November  1850,  held  that  the  judg- 
ment was  a  charge  upon  the  living,  under  the  1  &  2  Vict.  c.  110,  s.  13,  (1)  and  made 
an  order  which,  [3]  after  referring  it  to  the  Master  to  appoint  some  proper  person 
to  receive  collect  and  get  in  the  corn  rents,  rents  [4]  in  lieu  of  tithes,  and  all  other 
rents  of  what  kind  soever,  offerings,  fruits,  oblations,  obventions,  pensions,  portions, 
[SI  and  all  other  the  commodities  and    emoluments,  hereditaments   and    premises 
belonging  or  appertaining  to  the  vicarage  of  Chatteris  Xuns,  and  to  allow  him  a 
proper  salary  for  his  care  and  pains  therein,  and  after  directing  the  persons  respec- 
tively liable  to  make  payments  in  respect  of  the  matters  aforesaid,  to  make  such 
payments  to  such  receiver,  directed  that  the  receiver  should  provide  for  the  service 
of  the  church  of  the  said  parish,  and  make  and  pay  a  proper  allowance  and  remunera- 
tion to  the  persons  serving  the  same,  and  the  receiver  was  to  be  allowed  what  he 
should  so  pay  in  passing  his  accounts  before  the  said  Master.     And  it  was  ordered, 
that  the  receiver  should  from  time  to  time  pass  his  accounts  before  the  Master,  and 
pay  the  balances  which  should  be  reported  due  from  him  (after  paying  such  allowance 
and  remuneration  for  the  service  of  the  said  church  as  aforesaid),  into  the  bank,  with 
the  privity  of  the  Accountant-C4eneral.     And  it  was  ordered,  that  an  injunction  should 
be  awarded  to  restrain  the  Defendant,  the  Bishop  of  Ely,  from  executing  the  several 
writs  of  sequestrari  facias  in  the  pleadings  mentioned,  and  issued  against  the  vicarage 
and  parish  church  aforesaid,  by  the  Defendants  whose  judgments  were  subsequent  to 
the  Plaintiff's.     And  it  was  ordered,  that  an  injunction  be  awarded  to  restrain  those 
Defendants  from  procuring  to  be  executed  or  otherwise  proceeding  with  the  writs  of 
seqwslrari  facias  issued  on  their  several  judgments  in  the  pleadings  mentioned,  and 
from  further  prosecuting  or  from  taking  or  permitting  to  be  taken  any  proceeding 
[6]  upon  the  said  judgments  against  the  said  vicarage  and  parish  church,  and  from 
receiving  the  rents,  tithes  and  rent^charges  of  the  said  vicarage,  or  any  part  thereof, 
until  the  hearing  of  the  cause  or  further  order. 

On  the  2d  of  July  1852,  Vice-Chancellor  Kindersley,  on  a  motion  to  commit  a 
judgment  creditor,  named  Carrack,  for  contempt,  in  issuing  a  sequestration  while  the 
property  was  in  the  hands  of  the  receiver,  directed  that  Mr.  Carrack  should  pay  the 
costs  of  the  application,  but  that  (Mr.  Carrack  submitting  to  deal  with  his  sequestra- 
tion as  the  Court  should  direct,  and  undertaking  that  the  sequestrator  in  that  char- 
acter should  not  receive,  collect  or  levy  any  portion  of  the  issues  or  profits  of  the 
living,  without  the  leave  of  the  Court)  no  further  order  should  be  made  on  the 
motion. 

On  the  17th  of  August  1852,  the  Vice-Chancellor  made  an  order  on  the  petition 
of  Mr.  Gathercole,  directing  the  receiver  to  pay  to  the  Petitioner  £150  per  annum 
so  long  as  he  continued  to  perform  or  provide  for  the  services  of  the  church. 

On  the  cause  coming  on  to  be  heard,  the  Vice-Chancellor  considered  himself  liound 
by  the  decision  of  Lord  Cranworth,  and  made  a  decree,  declaring  among  other  things 
that  the  Plaintiffs  judgment  was  a  charge  on  the  corn  rents  and  other  profits  of  the 
living  (using  the  same  words  as  those  of  the  order  for  a  receiver),  and  decreeing 
consequential  relief.  The  other  judgment  creditors  appealed  from  this  part  of  the 
decree. 

Mr.  Baily  and  Mr.  G.  Simpson,  in  support  of  one  of  the  petitions  of  appeal.  Mr. 
Giffard  and  Mr.  Bonham  Carter,  in  support  of  the  other. 

The  Vice-Chancellor  considered  himself  bound  by  the  decision  upon  the  motion 
for  an  injunction  and  a  re-[7]-ceiver.  The  question  was  however  in  a  different  posi- 
tion before  His  Honour  from  that  in  which  it  came  before  Lord  Cranworth  on  the 
motion.  It  was  sufficient  ground  for  the  order  then  made  that  there  was  a  substan- 
tial question  to  be  tried.  Moreover,  it  had  not  then  occurred  to  the  counsel  who 
argued  the  case  to  call  the  attention  of  the  Court  to  the  similarity  of  the  language  of 
the  Statute  of  Frauds  to  that  of  the  1  &  2  Vict.  c.  110.  Now  the  words  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  10)  are  these  : — 
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"  It  shall  and  may  bo  lawful  for  every  sheriff  or  other  officer  to  whom  any  writ 
or  precept  is  or  shall  be  directed,  at  the  suit  of  any  person  or  persons,  of,  for  and 
upon  any  judgment,  statute  or  recognizance  hereafter  to  be  made  or  had,  to  do,  make 
and  deliver  execution  unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  as  any  other  person  or  persons  be 
in  any  manner  of  wise  seised  or  possessed,  or  hereafter  shall  be  seised  or  possessed, 
in  trust  for  him  against  whom  execution  is  so  sued,  like  as  the  sheriflf  or  other  officer 
might  or  ought  to  have  done,  if  the  said  party  against  whom  execution  hereafter 
shall  be  so  sued,  had  been  seised  of  such  lands,  tenements,  rectories,  tithes,  rents  or 
other  hereditaments  of  such  estate  as  they  lie  seised  of  in  trust  for  him  at  the  time 
of  the  said  execution  sued ;  which  lands,  tenements,  rectories,  tithes,  rents  and  other 
hereditaments,  by  force  and  virtue  of  such  execution  shall  accordingly  be  held  and 
enjoyed  freed  and  discharged  from  all  incumbrances  of  such  person  or  persons  as 
shall  be  so  seised  or  possessed  in  trust  for  the  person  against  whom  such  execution 
shall  be  sued." 

If  therefore  these  words  must  necessarily  be  taken  in  [8]  their  utmost  generality, 
the  Courts  ought  to  have  held  that  benefices  with  cure  might  have  been  taken  in 
execution  before  the  statute  ;  for  the  Statute  of  Frauds  assumes  that  "  rectories  and 
tithes  of  which  the  debtor  is  seised  may  be  taken  in  execution."  The  contrary,  how- 
ever, has  been  long  settled,  Cot/Ic  v.  irairiiKjIun  (5  B.  it  Ad.  447) ;  according  to  that 
sound  rule  long  adopted  in  the  construction  of  statutes,  that  if  there  is  something  to 
satisfj'  general  words  in  them,  and  it  would  be  contrary'  to  public  policy  to  apply 
them  in  the  full  extent  of  their  generality,  they  will  be  taken  to  have  been  used  in  a 
restricted  sense.  So  the  law  will  not  allow  a  statute  to  revoke  or  alter  by  construc- 
tion of  general  words  any  prior  statute  when  the  words  may  have  their  proper 
operation  without  it;  /,//«  v.  JFj/n  (Bridgman's  Judgments,  p.  122);  Dwarris  on 
Statutes  (second  edit.  p.  532).  In  Thompson  v.  Ailrocatc-Gcneral  (12  CI.  &  Fin.  1) 
Lord  Chief  Justice  Tindal  said  (page  17),  "The  very  general  words  of  the  statute, 
'  every  legacy  given  by  any  will  or  testamentary  instrument  of  any  per.son,'  must  of 
necessity  receive  some  limitation  in  their  application,  for  they  caiuiot  in  reason  extend 
to  every  person,  everywhere,  whether  subjects  of  this  kingdom  or  foreigners,  and 
whether  at  the  time  of  their  death  domiciled  within  the  realm  or  abroad."  In  the 
Di'an  of  Ell/  v.  Blisf:  (5  Beav.  574 ;  2  De  G.  Mac.  &  Gor.  459),  Lord  St.  Leonards 
held  that  the  word  "rent"  in  the  3  &  4  Will.  4,  c.  27,  must  not  be  construed  in  its 
usual  or  unrestricted  sense,  so  as  to  include  rent  reserved  by  a  lea.se,  but  must  be 
held  to  mean  only  rent  of  inheritance;  inasmuch  as  a  different  construction  would 
abrogate  the  provisions  of  another  Act  of  Parliament  (2  &  3  Will.  4,  c.  100).  Now, 
to  construe  the  1  &  2  Vict.  [9]  c.  110,  s.  13,  as  it  has  been  here  construed,  virtually 
abrogates  the  13  Elizabeth,  c.  20,  s.  1,  which  provides  thus,  "That  the  livings 
appointed  for  ecclesiastical  ministers  may  not,  113'  corrupt  and  indirect  dealings,  be 
transferred  to  other  uses,  be  it  enacted  by  the  authority  of  this  present  Parliament, 
that  no  lease  after  the  15th  day  of  May  next  following  the  beginning  of  this  Parlia- 
ment, to  be  made  of  an\^  benefice  or  ecclesiastical  promotion  with  cure  or  any  part 
thereof,  and  not  being  impropriated,  shall  endure  any  longer  than  while  the  lessor 
.shall  be  ordinarily  resident  and  serving  the  cure  of  such  benefice  without  absence 
above  four  score  days  in  any  one  year,  but  that  every  such  lease,  so  soon  as  it  or  any 
part  thereof  shall  come  to  any  possession  or  u-se  above  forbidden,  or  immediately 
upon  such  absence,  shall  cease  and  be  void,  and  the  incumbent  so  offending  shall  for 
the  same  lose  one  year's  profit  of  his  said  benefice,  to  be  distributed  by  the  ordinary 
among  the  poor  of  the  parish;  and  that  all  chargings  of  such  benefices  with  cure 
hereafter  with  any  pension  or  with  any  profit  out  of  the  same  to  be  yielded  or  taken 
hereafter  to  be  made  other  than  rents  to  be  reserved  upon  leases  hereafter  to  be 
made  according  to  the  meaning  of  this  Act  shall  be  utterly  void."  [Thk  Lohd 
■  Justice  Knight  Bruce.  Has  attention  ever  been  called  to  the  form  of  the  order 
appointing  a  receiver  of  a  benefice?]  The  general  form  of  the  order  was,  as  we  are 
informed,  framed  in  the  interval  of  fourteen  years,  from  1803  to  1817,  during  which 
the  statute  of  Elizabeth  was  not  in  operation.  [The  Lord  Justice  Knight  Bruce. 
Was  the  question  ever  discussed,  or  was  it  taken  for  granted  that,  by  the  common 
law,  a  charge  on  a  benefice  might  be  valid  ?]  It  seems  never  to  have  been  discussed, 
and  the  words  of  the  order  framed  while  the  statute  of  Elizabeth  was  not  in  force, 
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h'lve  pri)l.al.lv  lieen  bv  inadvertence  since  retained.  We  have  not  been  able  to  find 
•I  reported  [10]  case  iii  which  there  has  been  any  discussion  as  to  the  form  of  the 
order  It  was  probablv  taken  cevUilim  from  the  form  of  a  writ  of  sequestration. 
[The  LOKI)  Ju.stice  K'nkjht  Bkuce  referred  to  C'ommul  v.  Harmer  and  Littleboy  v. 
.Vixwier;  Seton  on  Decrees  (page  552  (2d  edit.)).]  ..  ^ 

In  Hi'ih  V.  Ininc  (6  Irish  Eq.  R.  149),  it  was  sought  to  apply  the  provisions  of 
the  Irish'  Act  (3  \-  4  Vict.  c.  105)  to  the  separate  property  of  a  married  woman 
ii'i-ainst  whom  with  her  husband  judgment  had  been  obtained.  The  19th  section  of 
"that  Act  provides,  that  the  sherift'  may  take  all  lands,  &c.,  over  which  the  person 
against  whom  the  execution  is  issued  has  any  disposing  power  which  he  might,  with- 
out the  consent  of  anv  other  person,  exercise  for  his  own  benefit.  But  Mr. 
Hlackliurne,  the  Master  of  the  Rolls,  said,  "  To  remedy  the  several  defects  and 
mischiefs  which  I  have  stated,  appears  to  me  to  be  the  whole  scope  and  object  of  the 
19th  section  :  this  remedy  consists  in  giving  to  the  judgment  creditor  the  right  to 
extend  the  whole,  instead  of  a  moiety  of  the  lands  of  his  debtor ;  in  binding  the 
trust  estate  and  chattels  real  by  the  judgment  from  the  time  of  its  rendition  ;  in 
making  copyhold  lands  liable  to  the  judgment,  and  in  preventing  the  injustice  caused 
liy  the'^retrospective  operation  of  powers  executed  by  judgment  debtors.  But  there 
is  not  a  single  intimation  of  an  intention  of  the  Legislature  to  enlarge  the  description 
or  change  tbe  character  of  the  estates  which  might  be  extended  upon  an  eler/it  under 
the  Statute  of  Westminster  or  the  Statute  of  Frauds;  and,  therefore,  I  think  the 
question  now  under  consideration  must  be  governed  by  the  same  rules  and  authorities 
bv  which  the  nature  of  the  trust  estates,  liable  to  execution  under  the  Statute  of 
Frauds,  was  defined  and  ascertained  previous  to  the  [11]  enactment  of  the  statute 
under  consideration."  [The  Lord  Justice  Knight  Bruce.  Does  not  your  argu- 
ment require  eight  words  to  be  struck  out  of  this  portion  of  the  13th  section  of  1  & 
2  Vict.  c.  110,  "in  case  the  person  against  whom  such  judgment  shall  have  been 
entered  up  had  jmwer  to  charge  the  same  hereditaments  and  had  by  writing  under  his 
hand  agreed  to  charge  the  sameT']  There  might  be  cases  to  which  the  words  might 
apply,  for  instance  the  case  of  an  estate  tail.  Moreover  the  words  cannot  be  literally 
construed,  for  so  interpreted  they  would  render  a  judgment  against  one  man  a  charge 
on  the  lands  of  another.  It  is  remarkable  that  "  vicarages  "  are  not  mentioned  in 
the  Act,  and  from  this  as  well  as  from  the  arguments  already  adduced,  it  is  clear  that 
the  Act  was  intended  to  apply  to  lay  rectories  only.  If  a  valid  charge  is  created,  all 
the  consequences  of  it  must  follow,  including  a  right  of  foreclosure  of  sale,  which 
never  could  have  been  intended. 

They  also  referred  to  the  followins;  cases  :  Hei/don's  case  (3  Rep.  7a.);  Loi'il  Darcy's 
case  (Cro.  Eliz.  512)  ;  Arhutkk  v.  Cowtan  (3  Bos.  &  Pul.  321) ;  Bishop  v.  Hatch  (1  A.'& 
E.  171) ;  Alchin  v.  Hopkins  (1  Bing.  N.  C.  99) ;  SaUmarshe  v.  Hewett  (1  A.  &  E.  812)  ; 
Cottle  V.  Warrington  (5  B.  &  Ad.  447) ;  Harding  v.  Hall  (10  M.  &  W.  42) ;  Cuddington 
V.  Jl'ithii  (2  Swanst.  174) ;  Colehrooh  v.  Layton  (4  B.  &  Ad.  578) ;  Johnson  v.  Holdsicorth 
(1  Sim.N.  S.  106) ;  Fletcher  v.  Steele  (6  Ir.  Eq.  Rep.  376) ;  Archbold's  Practice  (page 
599  "  Elegit "). 

Mr.  Swanston,  Mr.  Baddeley,  and  Mr.  Sidney  Smith,  for  the  Plaintiff. 

Before  the  1  <fc  2  Vict.  c.  110,  passed,  benefices  could  [12]  not,  it  is  true,  be, 
expressly  and  in  terms,  charged,  but  they  might  be  so  in  substance.  A  warrant  of 
attorney  to  enter  up  judgment  had  long  been  in  use  to  accomplish  this  purpose.  The 
judgment  did  not  then  charge  the  living,  but  the  living  was  taken  under  a  sequestra- 
tion. [The  Lord  Justice  Knight  Bruce.  But  it  was  sequestered  by  the  otticer 
of  the  bishop.  Could  a  Court  of  law  interfere,  in  such  a  case,  with  the  amount  of 
the  stipend  to  be  paid  to  the  officiating  minister?]  It  has  authorit}^  to  do  so  ;  Morris 
V.  Phelps  (4  Exch.  895).  In  that  case,  the  Court  of  law  dealt  with  the  bishop  as  an 
officer  subject  to  its  jurisdiction,  and  made  a  rule  absolute,  calling  on  a  bishop  to 
shew  cause  why  accounts  of  all  monies  levied  under  writs  of  p'.  fa.  should  not  be 
referred  to  the  Master  to  examine  the  deductions  from  the  sum  levied,  as  stated  in 
the  Bishop's  return  to  a  writ  of  sequestration,  and  to  say  whether  they  were  proper 
to  be  allowed. 

These  are  grounds  for  contending  that  before  the  1  &  2  Vict.  c.  110,  benefices 
were  subject  not  only  to  sequestration,  but  also  to  an  ordinary  execution  under  an 
elegit;  Arhuckle  v.  Cowtan  (3  Bos.  &  Pul.  321  ;  and  see   JFise  v.  Beresford,  3  D.  &  W. 
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286)  is  unsatisfactory,  for  it  proceeds  upon  the  authority  of  a  passage  in  Gilbert  on 
Executions  (page  40),  where  it  is  said  "elegit  does  not  lie  of  the  glebe  belonging  to 
the  parsonage  or  vicarage  nor  to  the  churchyard,  for  these  are  each  'Solum  Don 
consecratuni,'"  and  the  reason  here  assigned  is  incorrect  in  point  of  fact.  The  reason 
why  precedents  are  not  found  of  clajits  is,  that  under  an  eleijit  only  half  the  profits 
could  be  taken,  while  under  a  seciuestration  the  whole  were  applied.  The  latter 
remedy  was  conse-[13]-quently  preferred.  But  although  it  might  for  these  reasons 
be  successfully  contended  that  a  benefice  might  even  be  taken  in  execution,  it  is  not 
necessary  to  carry  the  argument  so  far.  For  it  might  be  conceded  that  the  sheritl' 
could  not  seize  the  profits  of  a  benefice,  and  yet  it  would  not  follow  that  they  are  not 
within  the  13th  section,  for  this  section  introduces  a  totally  new  enactment,  and 
not,  like  the  11th  section,  merelj'  an  extension  of  an  old  one.  It  is  not  necessary 
that  the  property  to  be  comprised  in  the  13th  section  should  be  such  as  could  have 
been  taken  in  execution  before  the  Act  passed.  The  intention  of  the  1  &  2  Vict, 
c.  110,  was  to  change  substantially  the  law  of  debtor  and  creditor.  In  Harris  v. 
Darkon  (15  Sim.  128,  133),  Sir  L.  Shadwell  said  "The  Act  is  a  remedial  one;  and, 
therefore,  ought  to  receive  a  liberal  construction.  The  whole  object  of  the  Legislature 
^^'as  to  give  ci'editors  a  more  effectual  remedy  against  the  property  of  their  deVitors 
than  they  had  under  the  old  law,  in  compensation  for  the  remedy  against  the  persons 
of  their  debtors  which  the  Act  took  away  from  them.  What  the  Legislature  meant 
was  to  facilitate  the  obtaining  payment  of  debts,  and  to  do  away  with  the  punish- 
ment of  debtors."  And  in  Jllnfivorfh  v.  Gangain  (1  Phil.  728-734),  Lord  Cotteiduini 
thus  expressed  himself:  "The  object  of  the  Act  was  to  give  to  creditors  more 
effectual  remedies  against  the  state  of  their  debtors."  There  is  no  valid  objection  to 
a  beneficed  clergyman  charging  his  living.  It  does  not  injure  the  church.  The 
church  is  provided  for,  and  then  the  contest  is  only  between  a  creditor  with  a  just 
debt  owing  to  him  and  a  debtor  who  will  not  pay  it.  liniite  v.  Bishop  of  Petcr- 
horongh  (3  Swanst.  109),  and  Metcalfe  v.  Archbishop  of  York  (1  Myl.  &  Cr.  547),  shew 
that  there  was  no  objection  at  com-[14]-mon  law  to  charging  a  benefice.  The  judg- 
ment of  Lord  Eldon  in  Silver  v.  Bishop  of  Nonoich,  reported  in  the  note  to  the  former 
of  those  cases  (3  Swanst.  112)  was  in  writing  and  is  printed  from  the  manuscript. 
The  order  in  that  case  is  set  out  at  page  117  of  the  report.  The  Irish  cases  cited 
only  apply  to  the  sections  respecting  executions. 

With  respect  to  the  omission  of  the  word  "  vicarages,"  on  which  stress  has  been 
laid,  the  general  woixls  of  the  Act  are  sufficient  to  comprehend  the  temporalities  of  a 
vicarage,  the  endowments  of  which  are  usually  tithes  and  glebes.  Moreover,  as  the 
statute  is  a  remedial  one,  "  vicarages "  would  be  held  to  be  included  in  the  term 
"rectories."  There  are  authorities  to  that  effect  in  the  books  of  Ecclesiastical  as 
well  as  Common  Law  (Lindwoode,  pp.  23,  24,  25).  In  13  Edw.  1,  stat.  1  (West- 
minster the  Second),  c.  24,  the  words  "  persona  alicujus  ecclesiie,"  are  said,  by  Lord 
Coke  (2  Inst.  407),  to  include  vicars.  So  in  35  Edw.  1,  stat.  2  and  9  Edw.  2, 
stat.  1,  c.  9. 

With  regard  to  the  comparison  of  the  language  of  the  1  ife  2  Vict.  c.  110,  with 
that  of  the  Statute  of  Frauds,  the  objects  of  the  two  Acts  must  be  considered,  ami 
having  regard  to  this  it  does  not  follow  that  the  same  language  is  necessarily  to  be 
applied  in  the  same  manner  in  both.  Nor  is  there  any  ground  for  the  argument  that 
the  authority  of  the  bishop  will  be  interfered  with.  When  the  Legislature  gives 
authority  to  a  triljunal  it  assumes  that  the  authority  will  be  exercised  with  due  regard 
to  the  rights  of  all  parties  and  to  other  parts  of  the  law.  [The  Lord  Ji'stice  KxnniT 
Bruce.  Might  not  the  receiver  be  a  respectable  and  worthy  Jew  ?]  He  [15]  might, 
and  so  might  a  sequestrator.  All  that  can  be  charged  or  taken  by  a  receiver  is  that 
which  by  law  is  not  required  for  the  services  of  the  church.  Those  duties  which  are 
by  law  the  first  charges  must  be  provided  for,  and  there  is  no  pretence  for  supposing 
that  the  Court  of  Chancery  would  not  by  communication  with  the  bishop  or  other- 
wise make  due  provision  for  them.  All  the  acts  of  a  receiver  take  place  under  the 
immediate  superintendence  of  the  Court. 

They  also  referred  to  Mowjs  v.  Leake  (8  T.  R.  411  ;  see  11  M.  k.  W.  772)  ;  Coh 
brook  v.'Layton  (4  B.  &  Ad.  578) ;  Benday  v.  Price  (7  Dowl.  P.  C.  753) ;  Can  v.  Hcaton. 
(3  Gwillini  on  Tithes,  1258);  Doe  v.  Angell  (9  Q,  B.  328);  Lam  v.  Hoiiocli  (1  Drew. 
606) ;  Ciuldinglon  v.  IVithy  (2  Swanst.  174) ;  Moore  v.  liaun-den  (7  A.  &  E.  898). 
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Mr.  Greene  appeared  for  the  iiicum))e!it. 

Mr.  Speed,  for  the  Bishop  of  Ely.  ,     .         ,       . 

Mr.  Bailv,  in  reply.  With  respect  to  the  precedents  of  decrees  during  the  time 
when  the  Act  of  Elizabeth  was  not  in  force  it  does  not  appear  that  Lord  Eldon's 
attention  was  drawn  to  the  form  of  them.  [The  Lord  Justice  Knight  Bruce. 
The  55th  section  of  the  1  &  2  \^ct.  c.  110,  appears  to  provide  very  well  for  the 
difficulty  in  case  of  insolvency.]  The  only  question  discussed  before  Lord  Eldon 
appears'  to  have  been,  whether  judgment  creditors  had  priority  over  an  equitable 
charu-e,  the  Validity  of  the  equitable  charge  itself  having  never  been  disputed  but 
taken  for  [16]  granted.  The  difficulty  as  "to  providing  for  the  service  of  the  church 
never  seems  toliave  been  brought  to  Lord  Eldon's  attention,  and  in  the  orders  the 
form  adopted  in  a  writ  of  sequestration  was  adopted.  With  respect  to  the  words  of 
the  Act  the  same  words  are  used  in  the  11th  and  13th  sections,  and  must  have  the 
same  effect  given  to  them.  AVe  have  shewn  that  in  the  11th  section  they  do  not 
apply  to  ecclesiastical  benefices.  Neither  can  they  therefore  in  the  13th.  Judgment 
reserved. 

Jan.  19,  1855.  The  Lord  Justice  Knight  Bruce.  The  principal  question  for 
deci-sion  in  this  litigation  is  of  the  interpretation  to  be  put  on  the  13th  section  of 
the  statute  of  the  1st  &  •2d  of  the  Queen,  c.  110,  with  regard  to  the  case  of  a 
beneficed  clergyman  against  whom  a  judgment  having  been  entered  up,  the  fruits  of 
his  vicarage  are  alleged  on  one  side  and  denied  on  the  other  to  fall  within  the  opera- 
tion of  the  section. 

It  cannot,  I  apprehend,  be  denied  that  by  the  law  of  this  country,  as  it  stood  at 
the  time  when  the  Act  passed,  a  beneficed  clergyman  was  jDrohibited  and  disabled 
from  charging  and  from  contracting  to  charge  the  fruits  of  his  living  or  any  part  of 
them  even  as  against  himself — a  point  as  to  which  it  must  be  unnecessary  now  to 
mention,  particularly  that  numerous  class  of  cases  to  which  Arhudde  v.  Gowtan 
(3  B.  &  P.  321),  Bishop  [17]  v.  Hatch  (1  A.  &  E.  171)  JlcMn  v.  Hopkins  (1  Bing.^ 
N.  C.  99),  and  SaUmarshe  v.  Hewitt  (1  Ad.  &  E.  812),  belong.  And  it  seems  to  me 
equall}'  clear  that  the  law  in  this  respect  was  founded  on  consideration  of  public 
policy,  that  is  to  say,  the  general  good  of  society,  and  especially  the  temporal 
support  of  the  national  religion.  That  general  good  was,  in  my  judgment  (if  I  may 
properh'  express  an  opinion  upon  the  matter),  well  consulted  by  this  provision  of 
our  institutions,  whether  new  in  the  reign  of  Elizabeth  or  of  earlier  origin.  Nor 
has  the  law  in  this  regard  been,  as  I  believe,  altered  during  the  present  reign. 
Still  it  is  illegal,  still  impossible,  for  a  beneficed  clergyman  to  make  an  effectual 
contract  for  charging  even  against  himself  the  whole  or  any  portion  of  the  fruits  of 
his  living :  at  least,  so  I  understand  the  matter.  If,  however,  the  Plaintift's  present 
contention  is  well  founded,  a  creditor  of  an  ecclesiastical  rector  or  of  a  vicar  has  but 
to  obtain  a  judgment  against  the  debtor  for  the  debt,  in  order  to  be,  so  far  as  equit- 
able rights  and  equitable  remedies  are  concerned,  in  the  same  position  as  if  he  had 
been  capable  of  contracting  and  actually  contracted  to  charge,  at  least  as  against 
himself,  the  property  belonging  to  him  in  right  of  his  church  or  vicarage,  directly 
with  the  debt ;  one  consequence  of  which  must,  I  suppose,  be  the  liability  of  the 
property  to  foreclosure  or  sale  for  the  whole  period  of  the  incumbency  under  a  decree 
of  the  Court  of  Chancery  according  to  its  common  course  of  dealing  with  equitable 
mortgages,  and  to  have  a  receiver  placed  on  it  by  the  same  authority  at  the  instance 
of  a  creditor,  a  receiver  under  an  order  for  instance  such  as  one  of  those  now  before 
us,  thus  expressed:  [His  Lordship  read  the  order  of  the  21st  November  1850,  the 
substance  of  which  is  set  out  above.] 

[18]  It  is  obvious  that  such  a  receiver  is  not  a  sequestrator,  is  not  the  bailiff  or 
servant  of  the  Ordinary,  but  is  an  officer  of  this  Court.  In  the  case  before  us  there 
happens  to  be  a  sequestrator  also,  and  it  happens  that  the  sequestrator  is  likewise  the 
receiver.  Upon  the  Plaintiff's  theory,  however,  it  might  be  otherwise.  The  seques- 
trator and  the  receiver  may  be  different  persons,  or  there  may  be  a  receiver  and  no 
sequestrator.  How  such  a  state  of  things  can  be  reconciled  w'ith  convenience,  with 
policy,  with  ecclesiastical  discipline,  or  with  order,  I  am  unable  to  perceive.  I  do 
not  see,  for  example,  how  it  can  be  fitting  or  right  for  the  Court  of  Chancery  to  be 
placed  in  the  position  of  having  to  pronounce  an  order  such  as  that  of  August  1852. 
made  by  a  Vice-Chancellor  in  the  course  of  the  present  litigation,  which  I  will 
venture  to  read.     [His  Lordship  read  the  order  of  the  17th  August  1852.] 
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These  considerations  have  not,  I  acknowledge,  predisposed  me  to  the  Plaintift"'s 
construction  of  the  statute  of  the  present  reign,  that  we  are  now  dealing  with  ;  nor 
ought,  in  my  opinion,  that  interpretation  to  prevail,  unless  inevitable.  Is  it  inevi- 
table ]  I  think  not.  True,  the  words  descriptive  of  property  in  the  13th  section  are 
large  and  general,  though  the  mere  mention  of  "  rectories  "  and  "tithes"  does  not,  I 
conceive,  advance  the  Plaintiff's  argument,  whether  we  refer  to  the  Statute  of  Frauds 
or  not.  But,  assuming  the  words  to  he  extensive  enough  to  cover  such  property  as 
that  in  dispute,  still  it  is  impossible  for  us  not  to  .see  that  there  is  property  con- 
fe.ssedly  and  indisputably  falling  within  the  section,  much  more  than  sufficient  to  give 
operation  to  every  part  of  its  description,  a  description  which,  upon  every  theory, 
must  lie  deemed  redundant.  And  the  question  therefore  (upon  the  a.ssumption  in 
the  Plaintift's  favour  that  I  have  mentioned)  is,  whether,  there  [19]  not  lieing  any 
reading  suggested,  according  to  which  a  word  is  left  without  effect  (so  far  as  that  can 
lie  true  where  there  is  a  superabundance  of  expressions),  it  is  necessary  or  right  to 
apply  them  with  literal  fulness  and  exactness  ;  whether,  after  reading  the  whole 
statute  with  a  due  degree  of  attention  to  the  nature  of  the  subjects  certainly 
embraced  by  it,  to  the  state  of  our  institutions  and  jurisprudence  when  the  Act 
passed,  to  the  judicial  construction  that  other  statutes  have  by  approved  decisions 
received,  and  to  the  universally  recognized  canons  by  which  the  interpretation  of  laws 
is  regulated,  we  ought  to  consider  the  true  view  of  the  13th  section  as  being  for  or 
against  the  present  Plaintifl'.  In  my  opinion  it  is  against  him.  I  am  persuaded  that 
the  13th  section  ought  not  to  be  read  as  extending  to  property  which  it  was  not  when 
the  Act  passed,  nor  since  has  been,  possible  for  a  debtor  to  affect  directly  hy  any 
contract  of  his  own  for  charging  it.  I  am  persuaded  that  the  policy  of  the  statute  of 
Elizabeth  was  not  meant  to  be  interfered  with.  I  think  accordingly^  that  the  receiver 
here  cannot  remain,  and  that  the  sequestrations  must  take  effect  according  to  their 
legal  force  and  order. 

As  to  the  sequestration  of  the  Defendant  Carrack,  the  order  of  the  20th  July 
1852,  and  the  contempt,  or  alleged  contempt,  on  the  footing  of  which  that  order 
proceeded,  I  have  only  to  observe,  in  addition,  that  the  learned  Vice-Chancellor  who 
pronounced  it,  and  whose  subsequent  decree  is  before  us,  does  not  appear  to  have 
stated  his  own  view  of  the  modern  enactment  under  consideration.  The  ratio  deciilendi 
on  a  former  occasion,  the  occasion  namely  of  making  the  interlocutory  order  of 
November  18-50  already  mentioned,  seems  to  have  been  regarded  by  His  Honour  as 
rendering  it  necessary  for  him  to  make  a  particular  decree,  which  decree  [20]  he 
made  accordingly.  Whether  my  impression  is  that  it  was  incumbent  on  him  so  to 
treat  the  matter,  I  need  not  say,  but  certainly  we  have  not  thought  that  we  could 
properly  do  so.  We  have  considered  it  our  duty  to  construe  the  section  for  ourselves 
if  possible,  and  having  done  so,  to  act  on  the  interpretation  appearing  right  to  our 
own  minds,  though  not  that  which,  for  the  purpose  of  an  interlocutory  proceeding  in 
an  early  stage  of  the  litigation,  was  adopted  by  a  distinguished  lawyer,  the  great 
value  and  great  weight  of  whose  opinions  can  he  acknowledged  more  sincerely  by 
none  than  by  my  learned  brother  and  myself. 

The  Lord  Justice  Turner.  The  principal  question  which  we  are  called  upon 
in  this  case  to  decide  is,  whether  under  the  provisions  of  the  .statute  1  &  2  Vict.  c. 
110,  s.  13,  a  judgment  entered  up  in  any  of  Her  Majesty's  superior  Courts  at  West- 
minster 9perates  as  a  charge  upon  an  ecclesiastical  benefice,  held  by  the  person 
against  whom  the  judgment  is  entered  up.  The  language  of  this  section  of  the 
statute  is  as  follows.     [His  Lordship  read  the  13th  section ;  see  ante,  p.  2,  note  (a).] 

The  enactment  extends  therefore  to  rectories  and  tithes,  and  if  there  were  no  lay 
rectories  or  lay  tithes,  no  doubt  could  be  entertained  upon  the  question.  But  there 
being  both  lay  and  ecclesiastical  rectories  and  tithes,  the  question  arises  whether  the 
words  rectories  and  tithes  are  to  be  confined  in  construction  to  lay  rectories  and  lay 
tithes,  or  to  be  construed  as  extending  also  to  rectories  and  tithes  constituting  ecclesi- 
astical benefices.  That  such  last-mentioned  rectories  and  tithes  are  within  the  words 
of  the  Act,  if  literally  construed,  cannot  of  course  be  disputed  ;  but,  in  construing 
Acts  of  [21]  Parliament,  the  words  which  are  used  are  not  alone  to  be  regarded. 
Regard  must  also  be  had  to  the  intent  and  meaning  of  the  Legislature.  The  rule  upon 
this  suliject  is  well  expres.sed  in  the  case  of  Strwlling  v.  Mon/an  (Plowd.  p.  204),  in 
which  case  it  is  said,  "That  the  Judges  of  the  law  in  all  times  past  have  so  far  pursued 
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the  intent  of  the  makers  of  the  statutes,  that  they  have  expounded  Acts  which  were 
general  in  words  to  be  but  particular,  where  the  intent  was  particular ; "  and  after 
referring  to  several  cases  the  report  contains  the  following  remarkable  passage,  at 
page  205,  "  From  which  cases  it  appears  that  the  sages  of  the  law  heretofore  have 
construed  statutes  quite  contrary  to  the  letter  in  some  appearance;  and  those  statutes 
which  comprehend  all  things  in  the  letter,  they  have  expounded  to  extend  but  to 
some  things ;  and  those  which  generally  prohibit  all  people  from  doing  such  an  act, 
they  have  interpreted  to  permit  some  people  to  do  it ;  and  those  which  include  every 
person  in  the  letter,  they  have  adjudged  to  reach  to  some  persons  only  ;  which 
expositions  have  always  been  founded  upon  the  intent  of  the  Legislature,  which  they 
have  collected,  sometimes  by  considering  the  cause  and  necessity  of  making  the  Act, 
sometimes  by  comparing  one  part  of  the  Act  with  another,  and  sometimes  liy  foreign 
circumstances,  so  that  they  have  ever  been  guided  by  the  intent  of  the  Legislature, 
which  they  have  always  taken  according  to  the  necessity  of  the  matter,  and  according 
to  that  which  is  consonant  to  reason  and  good  discretion."  The  same  doctrine  is  to 
be  found  in  Ei/stan  v.  Sttuld,  and  the  note  appended  to  it,  also  in  Plowden  (pages  4:59, 
465),  and  in  many  other  cases.  The  passages  to  which  I  have  referred,  I  have  selected 
only  as  containing  the  best  summary  with  which  I  am  acquainted  of  the  law  upon 
this  subject.  In  de-[22]-terniining  the  question  before  us,  we  have  therefore  to 
consider  not  merely  the  words  of  this  Act  of  Parliament,  but  the  intent  of  the 
Legislature,  to  be  collected  from  the  cause  and  necessity  of  the  Act  being  made,  from 
a  comparison  of  its  several  parts,  and  from  foreign  (meaning  extraneous)  circum- 
stances, so  far  as  they  can  justly  be  considered  to  throw  light  upon  the  subject. 

As  to  the  words  of  the  Act  they  are,  as  I  have  already  observed,  sufficient  to 
include  rectories  and  tithes  constituting  ecclesiastical  benefices,  but  then  it  is  to  be 
observed  that  the  words  "rectories"  and  "tithes"  used  in  the  Act  are  not  connected 
with  any  other  words  exclusively  referring  to  the  ecclesiastical  benefices.  There  is 
not  a  word  in  the  Act  having  any  such  exclusive  application.  Vicarages  are  not 
mentioned,  nor  are  other  preferments  belonging  to  the  higher  orders  of  the  Church. 
It  was  said,  indeed,  in  argument,  that  the  word  rectories  would  include  vicarages, 
and  authorities  were  cited  and  Acts  of  Parliament  referred  to  in  which  the  word  was 
so  construed,  but  the  construction  to  be  put  upon  words  must  depend  upon  the 
purposes  for  which  they  are  used,  and  upon  the  surrounding  context,  and  I  much 
doubt  whether  if  this  case  rested  upon  the  words  of  the  Act  alone  it  would  be  right, 
having  regard  to  the  purposes  and  context  of  the  Act,  to  hold  that  ecclesiastical 
benefices  fall  within  those  words.  I  doubt  it  for  this  reason.  Lord  Coke,  in  his 
commentary  on  Magna  Charta  (2  inst.  3),  states  that  it  is  one  of  the  privileges  of  the 
clergy,  secured  to  them  by  Magna  Charta,  that  distresses  shall  not  be  taken  by 
sheriffs  or  other  of  the  king's  ministers  in  the  inheritance  of  the  Church,  wherewith 
it  was  anciently  endowed.  And  again  he  states  this,  that  if  a  person  be  liound  in  a 
recognizance,  and  [23]  he  pay  not  the  sum  at  the  day,  by  the  common  law  if  the 
person  had  nothing  but  ecclesiastical  goods,  the  recognizee  could  not  have  had  a 
levari  facias  to  the  sheriff  to  levy  the  same  of  these  goods,  but  the  writ  ought  to  be 
directed  to  the  bishop  of  the  diocese  to  levy  the  same  of  his  ecclesiastical  goods. 
These  privileges  remained  intact  down  to  the  time  of  this  Act  of  Parliament  being 
passed,  and  looking  to  the  cases  to  which  Mr.  Giffard  referred  in  his  argument  as 
collected  by  Sir  F.  Dwarris,  I  very  much  think  that  the  general  words  used  in  this 
Act  ought  not,  in  any  event,  to  be  held  to  have  abrogated  these  privileges,  there 
being  ample  room  for  them  to  operate  otherwise. 

It  is  said,  however,  that  the  Act  being  remedial,  is  to  be  construed  liberally  in 
favour  of  the  judgment  creditors,  and  that"  brings  me  to  the  cause  and  necessity  of 
the  Act  being  made.  It  is  immaterial  I  think  to  consider  this  with  reference  to" the 
other  purposes  of  the  Act,  of  which  there  are  several.  The  Legislature  has  left  us  in 
no  doubt  what,  so  far  as  judgment  creditors  are  concerned,  tlie  cause  and  purpose 
was.  The  recital  of  the  eleventh  section  defines  it.  The  reason  was  the  defect  in 
the  existing  law  in  not  having  provided  judgment  creditors  with  adequate  means  to 
obtain  satisfaction  from  the  property  of  their  debtors,  and  the  expediency  of  giving 
them  more  effectual  remedies  against  their  debtors' real  and  personal  estates;  but 
here  it  is  well  to  observe  that  it  is  not  all  the  property  of  the  debtors  which  is  made 
liable  to  the  judgment  creditors.     Simple  contract  debts,  for  instance,  due  to  the 
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debtor  are  not  made  lial)le  ;  Harrison  v.  Patjnter  (6  M.  &  W.  387) ;  and  further,  it 
may  be  observed,  that  amongst  the  property  which  is  for  the  first  time  made  liable 
by  the  Act,  there  is  none  in  connection  with  which  any  legal  or  moral  obliga-[24]-tioii 
beyond  the  moral  obligation  of  paying  his  debts  rests  upon  the  debtor.  Thus  ecclesi- 
astical goods,  although  they  may  be  reached  by  sequestration,  are  not  brought  within 
the  grasp  of  the  sheriff.  These  omissions  from  the  Act  point  to  a  more  limited 
construction,  and  must  be  taken  into  account  in  determining  whether  and  to  what 
extent  the  liberal  construction  contended  for  ought  to  be  applied.  In  considering 
that  question,  regard  must  be  had,  not  merely  to  what  is  contained  in  the  Act,  but  to 
what  is  omitted  from  it,  and  also  to  all  the  other  considerations  which  bear  upon  the 
construction  of  the  Act.  Looking  at  the  case  in  this  point  of  view,  I  think  that  no 
very  material  weight  is  due  to  the  argument  in  favour  of  the  PlaintifY  founded  upon 
the  cause  and  purpose  of  the  Act. 

We  are  next  to  collect  the  intention  of  the  Legislature  by  comparing  the  several 
parts  of  the  Act.  The  11th  section  is  in  these  terms.  [His  Lordship  read  it ;  see 
ante,  p.  3,  note.] 

It  is,  I  think,  to  be  collected  from  the  language  of  this  section  that  the  rectories 
and  tithes  referred  to  in  it  are  lay  rectories  and  lay  tithes  and  not  rectories  and  tithes 
constituting  ecclesiastical  benefices.  It  is  true,  indeed,  that  what  the  sherift"  could 
take  at  the  time  of  the  passing  of  the  Act  is  in  this  section  put  by  way  of  example — 
"  In  like  manner,  as  he  may  now  make  and  deliver  execution  of  one  moiety  of  the 
lands  and  tenements  ; "  but,  I  think  that  the  example  applies  to  the  quantum  and 
not  to  the  character  of  the  estate.  It  is  put  by  way  of  contrast,  that  he  shall  deliver 
execution  of  all  in  like  manner  as  he  may  now  deliver  execution  of  a  moiety,  and, 
although  what  the  sherift'  could  then  deliver  execution  of  is  referred  to  as  a  moiety  of 
the  lands  and  tenements,  it  is  to  be  remembered  that  the  word  land,  which  [25]  is 
alone  used  in  the  Statute  of  Westminster  the  Second,  had  always  been  construed  to 
include  tenements,  and  that,  by  the  Statute  of  Frauds,  it  is  almost  in  terms  defined 
by  the  Legislature  as  including  lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments :  the  very  words  used  in  this  section  (the  10th  section  of  the  Statute  of  Fraud.s) 
are  these — [His  Lordship  read  the  section,  set  out  ante,  p.  7.]  It  does  not  seem  to  me 
that  this  section  was  meant  to  extend  the  real  estate  of  which  the  sherift'  could  deliver 
execution.  If,  before  the  passing  of  the  Act,  he  could  not  deliver  execution  of  an 
ecclesiastical  benefice — and  for  the  reasons  which  I  have  stated  I  think  that  he  could 
not — and  no  instance  has  been  brought  forward  of  his  having  done  so — I  think  that 
he  could  not  do  so  after  the  passing  of  the  Act,  but  that  the  words  rectories  and 
tithes  in  the  11th  section  must  be  construed  (as  they  have  been  in  effect  construed 
under  the  Statutes  of  Frauds)  to  extend  only  to  lay  rectories  and  lay  tithes. 

This  construction  has  been  already  put  upon  the  19th  section  of  the  3  &  4  Vict. 
c.  105,  which  is  in  terms  identical  with  the  11th  section  of  this  Act,  in  two  cases 
in  Ireland:  Diglni  v.  In-ine  (6  Irish  Eq.  Eep.  149),  and  Limlieroij  v.  Hilstean  (10  Irish 
Eq.  Rep.  633).'  In  the  former  of  these  cases  the  late  Master  of  the  Rolls  in  Ireland, 
Mr.  Blackburne,  the  weight  of  whose  judgments  cannot  be  too  highly  spoken  of, 
expresses  himself  thus :  "  There  is  not  a  single  intimation  of  an  intention  of  the 
Legislature  to  enlarge  the  description  or  change  the  character  of  the  estates  which 
might  be  extended  upon  an  elegit  under  the  Statute  of  Westminster  or  the  Statute  of 
Frauds ; "  and  in  the  later  case  the  present  Master  of  the  Rolls  in  Ireland,  whose 
authority  is  also  entitled  to  verj'  great  respect,  concurred  in  this  opinion  of  his 
predecessor,  and  held  that  a  receiver  [26]  could  not  be  appointed  under  the  21st 
section  of  the  same  Act,  which  empowers  the  appointment  of  a  receiver  of  the  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments  made  liable  by  the  Act. 

I  think,  therefore,  both  for  the  reasons  I  have  stated,  and  upon  the  authorities  to 
which  I  have  referred,  it  must  be  taken  as  settled,  that  the  words  "  rectories  and 
tithes  "in  the  11th  section  of  this  Act  mean  only  lay  rectories  and  lay  tithes.  It 
was  said  however,  that,  although  the  construction  to  be  put  upon  the  words  rectories 
and  tithes  in  the  11th  section  might  be  thus  limited,  a  more  extended  construction 
ought  to  be  put  upon  the  same  words  as  used  in  the  13th  section  of  the  Act;  but, 
although  the  interests  which  can  be  reached  under  the  13th  section  are  more  extensive 
than  those  which  can  be  reached  under  the  11th  (as  might  indeed  be  expected  from 
the  difference  of  the  remedies  given  by  the  two  sections),  yet  the  same  terms  are  used 
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ill  each  section  to  describe  the  propert}'  which  can  be  affected  under  them.  And 
the  13th  section  (as  I  read  the  statute)  is  in  effect  a  supplement  to  the  11th.  Under 
the  11th  section  the  judgment  creditor  could  take  the  profits  of  the  property  aflected 
bv  it,  but  he  could  take  no  more.  His  remedy  was  in  this  respect  defective,  and  the 
ISth  section  supplies  the  defect  by  giving  him  a  charge  upon  the  property.  It  is 
difficult  to  suppose  that  the  Legislature  could  intend  to  embrace  within  the  same 
words  in  different  parts  of  the  same  Act  of  Parliament,  in  the  one  case,  only  lay,  and, 
in  the  other,  both  lay  and  ecclesiastical  rectories  and  tithes,  more  especially  when  it 
is  considered  that  "the  two  properties  differ  so  essentially  in  their  character  and 
attributes.  There  is,  indeed,  as  it  seems  to  me,  greater  difficulty  in  construing  the 
words  "rectories  and  tithes,"  as  used  in  the  13th  section,  to  extend  to  ecclesiastical 
rectories  and  tithes,  than  there  would  [27]  be  in  putting  that  construction  upon 
those  words  in  the  11th  section  ;  for  the  context  of  the  13th  section  shews,  I  think, 
that  ecclesiastical  rectories  and  tithes  could  not  be  intended  to  be  included  in  it. 
The  remedy  given  upon  the  charge  created  by  this  section  is  to  be  the  same  as  if  the 
person  against  whom  the  judgment  is  entered  up  had  had  power  to  charge  the 
hereditaments  on  which  the  section  operates,  and  bad  by  writing  under  his  hand 
agreed  to  charge  the  same.  How  could  such  a  remedy  be  applied  in  the  case  of  an 
ecclesiastical  benefice  1  There  could  of  course  be  no  sale  and  no  foreclosure.  I  may 
add  upon  this  part  of  the  case  that,  down  to  the  time  of  the  passing  of  this  Act  of 
Parliament,  judgments  were  not  charges  on  ecclesiastical  benefices  ;  Cottle  v.  JFarring- 
ton  (5  B.  &  Ad.  U7). 

There  is  another  provision  of  this  statute,  which,  in  comparing  its  several  parts, 
seems  to  me  of  importance  to  be  attended  to.  By  the  55th  section  it  is  enacted — 
[His  Lordship  read  the  section,  ante,  p.  4,  note.]  The  assignee,  therefore,  of  a 
beneficed  clergyman  becoming  an  insolvent  debtor  under  the  Act,  can  proceed  against 
the  benefice  only  by  sequestration  ;  and  it  would  not,  I  think,  be  consistent  either  with 
reason  or  good  discretion  to  hold  that  whilst  an  assignee,  who  stands  in  the  position 
of  a  trustee  for  all  the  creditors,  is  thus  restricted,  it  could  be  intended  that  a. 
judgment  creditor  should  be  at  full  liberty  to  proceed,  either  by  execution  at  law 
or  by  a  receiver  in  equity,  which  he  must  be  entitled  to  do  if  the  benefice  be  subject 
to  an  elegit  under  the  11th  section,  or  be  charged  in  equity  under  the  13th 
section. 

This  provision  was  attempted  in  the  argument  to  he  [28]  turned  to  the  advantage 
of  the  judgment  creditor,  upon  the  ground  that  it  shewed  that  an  express  exception 
was  deemed  necessary  for  the  protection  of  ecclesiastical  benefices,  but  the  observation 
does  not  meet  the  argument  arising  out  of  the  provision ;  as  the  assignment  under 
the  Lisolvent  Debtors  Act  might  be  held  to  operate  on  the  whole  estate,  and  there- 
fore render  the  exception  at  least  prudent,  if  not  necessary.  The  observation  leaves- 
wholly  unaffected  the  argument,  that  the  circumstance  of  the  provision,  not  having- 
been  applied  to  property  affected  by  the  11th  and  13th  sections,  tends  very  much  to 
shew  that  ecclesiastical  benefices  were  not  intended  to  be  included  in  them. 

L  pon  the  whole,  the  conclusion  to  be  derived  from  the  comparison  of  the  several 
parts  of  the  Act  seems  to  me  to  be  verj'  strong  against  the  position  contended  for 
on  the  part  of  the  judgment  creditor.  'SVe  have  then  further  to  consider  whether 
the  extraneous  circumstances,  so  far  as  they  bear  upon  the  question,  tend  to  support 
the  argument  on  the  part  of  the  judgment  creditor.  They  seem  to  me  to  have  a 
directly  opposite  tendency.  I^p  to  the  time  of  the  passing  of  this  Act,  the  proceeding 
by  sequestration  was  the  known  established  and  only  mode  of  subjecting  ecclesiastical 
benefices  to  the  payment  of  debts.  That  course  of  proceeding  is  referred  to  by  the 
Act  itself  in  the  case  of  beneficed  clergymen  becoming  insolvent  debtors.  Could  the 
Legislature  then  have  intended  silently  to  abolish  it  in  the  case  of  judgment  creditors, 
and  to  sulistitute  for  it  an  elegit  or  a  receiver  ?  Again,  at  the  very  time  this  Act  was 
passing  through  Parliament,  the  Benefices  Pluralities  Act,  1  &  2  Vict.  c.  106,  must 
have  been  under  consideration.  That  Act  gives  powers  to  the  bishops,  and  renders 
it  imperative  upon  them  to  appoint  curates,  and  to  assign  stipends  to  them  in  cases 
of  benefices  [29]  under  sequestration.  Would  these  powers  and  duties  have  been 
confined  to  cases  of  sequestration,  if  it  had  been  supposed  that  the  benefices  could 
be  otherwise  affected?  But  there  is  another  consideration  of  infinitely  greater  imports 
ance.     By  the  statute  of  Elizabeth  (revived  by  the  stat.  57  George  3),  the  clergy  are 
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restrained  from  creating  aiij'  charge  upon  their  ecclesiastical  benefices.  They  were 
so  restrained  upon  the  most  sound  principles  of  public  policy.  Could  it  be  intended 
by  the  Legislature  itself  to  create  a  charge,  the  ci'eation  of  wliich  it  refused  to  permit 
upon  the  ground  of  public  policy?  AVas  it  intended  by  this  Act  practically  to  repeal 
the  statute  of  Elizaliuth  !  For  no  one  can  doubt  that  if  judgments  are  by  this  Act 
made  charges  upon  ecclesiastical  benefices,  that  statute  is  jiracticaliy  repealed. 
Clergymen  may  confess  judgments,  and  the  judgments  immediately  become  charges 
on  their  beuefices,  with  all  the  consequences  resulting  from  the  provisions  of  the 
Act. 

It  was  said,  with  reference  to  the  first  of  these  considerations,  that  the  bishop 
was  the  officer  of  the  Courts  of  law  to  execute  the  writs  of  sequestration — the 
ecclesiastical  sheriff — that  the  Courts  of  law  would  examine  his  accounts,  as  they 
would  examine  the  accounts  of  the  sherifls,  and  the  case  of  Morris  v.  Phelps  (4  Exch. 
895)  was  referred  to  upon  this  point.  I  am  not  aware  to  what  length  the  Courts  of 
law  have  gone  in  these  cases,  or  whether  they  have  interfered  with  the  allowances 
made  by  bishops  to  provide  for  the  services  of  the  Church.  If  they  have  not,  the 
bishops  would  not  seem  to  stand  in  all  respects  in  the  same  situation  as  sheriffs. 
They  may  indeed  be  officers  of  the  Court,  but  they  would  be  its  officers  with 
discretionary  powers.  If,  on  the  other  [30]  hand,  the  Courts  of  law  have  interfered 
with  these  allowances,  I  think  it  deserves  much  consideration,  whether  they  have 
not  infringed  upon  the  very  principle  upon  which  the  proceeding  by  sequestration 
against  ecclesiastical  benefices  was  grounded.  In  truth,  however,  what  has  been  thus 
urged  with  reference  to  this  first  consideration  furnishes  no  answer  to  it.  Though 
the  bishops  may  be  officers  of  the  Courts  of  law  under  writs  of  sequestration,  they 
certainl}'  would  not  be  its  officers  under  writs  of  eleijit ;  and  I  do  not  see  how  they 
could  at  all  be  brought  before  the  Courts  of  law  in  proceedings  under  such  writs, 
much  less  do  I  see  how  the  powers  which  the  Legislature  has  given  to  them  in  cases 
of  sequestrations  could  be  called  into  action  under  such  writs. 

It  was  further  said  with  reference  to  the  two  first  of  these  considerations,  that 
the  difficulty  arising  out  of  them  had  been  already  encountered  and  surmounted  by 
this  Court  in  the  cases  which  arose  whilst  the  .statute  of  Elizabeth  was  not  in  force, 
but  in  those  cases  the  charges  were  deemed  to  be  valid,  and  this  Court  was  compelled 
to  struggle  with  the  difficulties  as  best  it  might.  The  fact  of  its  having  thus  dealt 
with  cases  which  it  was  compelled  to  deal  with  does  not  negative  the  existence  of 
the  difficulties  with  which  those  cases  were  attended  ;  much  less  does  it  furnish  any 
inference  of  intention  on  the  part  of  the  Legislature  to  authorize  the  creation  of 
charges  on  benefices,  and  thus  to  recreate  those  difficulties. 

To  the  argument  on  the  practical  repeal  of  the  statute  of  Elizabeth,  which  would 
be  the  result  of  giving  effect  to  the  claim  of  the  judgment  creditor,  the  answer  which 
was  given,  as  I  understood  it,  was,  that  the  benefice  would  in  any  event  lie  liable 
for  the  debts  of  the  incum-[31]-bent.  But  it  is  one  thing  to  hold  that  the  benefice 
would  lie  liable  to  his  debts  in  the  ordinary  course  of  sequestration,  another  to  hold 
that  it  is  subject  to  a  charge.  In  the  one  case  the  bishop  would  be  no  party  to  the 
litigation,  in  the  other  he  would  be  a  necessary  party  to  everj'  suit  for  enforcing  the 
charge.  In  the  one  case  the  settlement  of  the  allowance  to  be  made  for  the  services 
of  the  Church  would  rest  with  the  bishop ;  in  the  other  this  Court  must  assume  to 
judge  of  the  reasonableness  and  propriety  of  the  allowance.  In  short,  in  the  one 
case  the  conflict  between  the  spiritual  and  temporal  authorities  which,  as  I  apprehend, 
the  writ  of  sequestration  was  devised  to  avoid,  would  in  every  case  be  avoided.  In 
the  other  it  would  in  every  case  be  created. 

But  again,  can  the  statute  of  Elizabeth  be  thus  held  to  be  practically  repealed  by 
such  general  words  as  are  contained  in  the  13th  .section  of  this  statute?  I  venture 
to  think  that  it  cannot ;  grounding  that  opinion  upon  the  authorities  to  which  I  have 
generally  referred,  and  adding  to  them  the  eleventh  case  in  Jenkins,  fifth  century 
(Jenkins's  Centuries,  p.  198) ;  in  which  it  is  thus  said  : — "A  special  statute  does  not 
derogate  from  a  special  statute  without  express  words  of  abrogation." 

I  do  not  think  it  necessary  to  enter  into  the  difficulties  and  inconveniences  which 
would  arise  from  this  case  being  decided  in  favour  of  the  judgment  creditor.  They 
are  patent  and  were  sufficiently  adverted  to  in  the  course  of  the  argument. 

For  these  reasons  my  opinion  is,  that  notwithstanding  the  general  words  of  this 
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statute,  judgment  debts  are  [32]  not  charges  upon  ecclesiastical  benefices.     Looking 
to  what  has"  already  passed  in  this  case  upon  the  motion  for  a  receiver,  I  give  that 
opinion  with  ditfidence ;  but  although  diffident  of  my  own  opinion,  as  I  must  neces- 
sarily be,  when  differing  from  one  for  whose  judgment  I  entertain  so  high  a  respect, 
I  do' not  wish  it  to  be  understood  that  my  opinion  is  on  that  account  less  firm  or  less 
decided.     I  have  satisfaction  in  feeling  that  we  can  hardly  be  considered  to  standJ 
alone  in  differing  from  the  high  opinion  to  which  I  have  referred.     From  what  fellj 
from  the  learned  Judges  by  whom  the  cases  in  Ireland  to  which  I  have  referredl 
were    decided,    it    can    scarcely    be    doubted    what    their     opinion    would     have! 
been   upon  the  13th  section  of    this  Act,  had  it  been  necessary  for  them  to    give 
any  opinion  upon   it.      I  am  indebted  to  some  gentleman  in   Ireland  for  having 
referred  me  to  the  case  of  Lemherri/  v.  Helsham,  and  as  he  has  not  enabled  me  to 
thank  him  personally,  I  take   this  opportunity  of  thanking   him  publicly    for   the 
reference. 

There  was  a  subordinate  point  raised  in  this  case  upon  a  second  appeal  liy  the 
Defendant  Atkyns,  the  representative  of  the  Defendant  Carrack.  It  appears  that 
the  Defendant  Carrack  having  obtained  a  judgment  against  Gathercole,  issued  and 
published  sequestration  upon  that  judgment  after  the  appointment  of  the  receiver, 
and  that  a  motion  having  been  thereupon  made  to  commit  him,  he  entered  into  a 
submission  to  deal  with  his  sequestration  as  the  Court  should  from  time  to  time 
direct,  and  undertook  that  his  sequestrator  should  not  levy  any  of  the  issues  or 
profits  of  the  living  without  leave  of  the  Court.  The  facts  of  this  part  of  the  case 
are  sufficiently  stated  in  the  report  (1  Drewry,  12).  It  was  [33]  asked  on  the  part 
of  the  Plaintiff,  that  if  the  Court  .should  be  against  him  upon  the  principal  point,  he 
might  lie  at  liberty  to  issue  a  sequestration  in  priority  to  Carrack's.  Strictly 
speaking,  I  apprehend  we  cannot  properly  deal  with  this  part  of  the  case,  without  a 
motion  to  discharge  the  undertaking,  but,  to  save  the  parties  further  expense,  I  have 
considered  the  question,  and  I  think  the  Plaintiff  is  not  entitled  to  what  he  asks.  He 
has  chosen  to  adopt  a  course  in  which  he  has  failed,  and  I  see  no  ground  for  depriving 
the  Defendant  of  the  benefit  accruing  to  him  from  that  failure. 

(1)  1  &  2  Vict.  c.  110,  s.  13.  "And  be  it  enacted  that  a  judgment  already 
entered  up  or  to  be  hereafter  entered  up  against  any  person  in  any  of  Her  Majestj^'s 
Superior  Courts  at  Westminster,  shall  operate  as  a  charge  upon  all  lands,  tenements, 
rectories,  advowsons,  tithes,  rents  and  hereditaments  (including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure),  of  or  to  which  such  person  shall,  at  the 
time  of  entering  up  such  judgment,  or  at  any  time  afterwards,  be  seised,  possessed  or 
entitled  for  any  estate  or  interest  whatever  at  law  or  in  equity,  whether  in  possession, 
reversion,  remainder  or  expectancy,  or  over  which  such  person  shall  at  the  time  of 
entering  up  such  judgment  or  at  any  time  afterward.?,  have  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit, 
and  shall  be  binding  as  against  the  person  against  whom  judgment  shall  be  so  entered  j 
up,  and  against  all  persons  claiming  under  him  after  such  judgment,  and  shall  also  be 
binding  as  against  the  issue  of  his  body,  and  all  other  persons  whom  he  might,  without 
the  assent  of  any  other  person,  cut  oft'  and  debar  from  any  remainder,  reveision  or 
other  interest  in  or  out  of  any  of  the  said  lands,  tenements,  rectories,  advowsons, 
tithes,  rents  and  hereditaments,  and  that  every  judgment  creditor  shall  have  such 
and  the  same  remedies  in  a  Court  of  Equity  against  the  hereditaments  so  charged  by 
virtue  of  this  Act  or  any  part  thereof  as  he  would  be  entitled  to,  in  case  the  person 
against  whom  such  judgment  shall  ha\-e  been  so  entered  up,  had  power  to  charge  the 
same  hereditaments,  and  had,  by  writing  under  his  hand,  agreed  to  charge  the  same 
with  the  amount  of  such  judgment  debt  and  interest  thereon  :  provided  that  no 
judgment  creditor  shall  be  entitled  to  proceed  in  equity  to  obtain  the  benefit  of  such 
charge  until  after  the  expiration  of  one  year  from  the  time  of  entering  up  such 
judgment,  or  in  cases  of  judgments  already  entered  up  or  to  be  entered  up  before  the 
time  appointed  for  the  commencement  of  this  Act,  until  after  the  expiration  of  one 
year  from  the  time  appointed  for  the  commencement  of  this  Act,  nor  shall  such 
charge  operate  to  give  the  judgment  creditor  any  preference  in  case  of  the  bankruptcy 
of  the  person  against  whom  judgment  shall  have  been  entered  up,  unless  such  judg- 
ment shall  have  been  entered  up  one  year  at  Iea.st  before  the  bankruptcy  :  provided 


6DEG.  M.  &G.33.  HAWKINS   V.    GATHKRCOLE  1141 

also,  that  as  regards  purchasers,  mortgagees  or  creditors  who  shall  have  l>ecoiiie  such 
before  the  time  appointed  for  the  commencement  of  this  Act,  such  judgment  shall 
not  aftect  lands,  tenements  or  hereditaments,  otherwise  than  as  the  same  would  have 
been  affected  by  such  judgment,  if  this  Act  had  not  passed  :  i)rovided  also,  that 
nothing  herein  contained  shall  be  deemed  or  taken  to  alter  or  att'ect  any  doctrine  of 
Courts  of  Equity,  whereby  protection  is  given  to  purchasers  for  valuable  considera- 
tion without  notice." 

The  following  sections  of  the  Act  were  also  referred  to  in  the  argument : — 
Sect.  11.  "  And  whereas  the  e.xisting  law  is  defective  in  not  providing  adequate 
means  for  enabling  judgment  creditors  to  obtain  satisfaction  from  the  property  of 
their  debtors,  and  it  is  expedient  to  give  judgment  creditors  more  eftectual  remedies 
against  the  real  and  personal  estate  of  their  debtors  than  they  possess  under  the 
existing  law :  be  it  therefore  further  enacted,  that  it  shall  be  lawful  for  the  sheriff  or 
other  officer  to  whom  any  writ  of  elegit  or  any  precept  in  pursuance  thereof  shall  be 
directed  at  the  suit  of  any  person  upon  any  judgment  which  at  the  time  appointed 
for  the  commencement  of  this  Act  shall  have  been  recovered  or  shall  Ije  thereafter 
recovered  in  any  action  in  any  of  Her  Majesty's  Superior  Courts  at  Westminster,  to 
make  and  deliver  execution  unto  the  party  in  that  behalf  suing  of  all  such  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customarj'  tenure,  as  the  person  against  whom  execution  is  so 
sued,  or  any  person  in  trust  for  him,  shall  have  been  seised  or  possessed  of  at  the 
time  of  entering  up  the  said  judgment  or  at  any  time  afterwards,  or  over  which 
such  jierson  shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards, 
have  any  disposing  power  which  he  might,  without  the  assent  of  any  other  persons, 
exercise  for  his  own  benefit,  in  like  manner  as  the  sherifi'  or  other  officer  may  now 
make  and  deliver  execution  of  one  moiety  of  the  lands  and  tenements  of  any  person 
against  whom  a  writ  of  elegit  is  sued  out  ;  which  lands,  tenements,  rectories,  tithes, 
rents  and  hereditaments,  by  force  and  virtue  of  such  execution,  shall  accordingly  be 
held  and  enjoyed  by  the  party  to  whom  such  execution  shall  be  so  made  and  delivered, 
subject  to  such  account  in  the  Court  out  of  which  such  execution  shall  have  been  sued 
out  as  a  tenant  by  elegit  is  now  subject  to  in  a  Court  of  Equity  :  provided  always  that 
such  party  suing  out  execution,  and  to  whom  any  copyhold  or  customary  lands  shall 
be  so  delivered  in  execution,  shall  be  liable  and  is  hereby  required  to  make,  perform 
and  render  to  the  lord  of  the  manor  or  other  person  entitled,  all  such  and  the  like 
payments  and  services  as  the  person  against  whom  such  execution  shall  be  issued 
would  have  been  bound  to  make,  perform  and  render,  in  case  such  execution  had  not 
issued,  and  that  the  party  so  suing  out  such  execution,  and  to  whom  any  such  copy- 
hold or  customary  lands,  shall  have  been  so  delivered  in  execution,  shall  be  entitled 
to  hold  the  same  until  the  amount  of  such  payments  and  the  value  of  such  services, 
as  well  as  the  amount  of  the  judgment,  shall  laave  been  levied  :  provided  also,  that  as 
against  purchasers,  mortgagees  or  creditors,  who  shall  have  become  such  before  the  time 
appointed  for  the  commencement  of  this  Act,  such  writ  of  elegit  shall  have  no  greater 
or  other  effect  than  a  writ  of  elegit  would  have  had  in  case  this  Act  had  not  passed." 

Sect.  55.  "  And  be  it  enacted,  that  nothing  in  this  Act  contained  shall  extend  to 
entitle  the  assignee  or  assignees  of  the  estate  and  effects  of  any  such  prisoner,  being 
a  beneficed  clergyman  or  curate,  to  the  income  of  such  benefice  or  curacy  for  the 
purposes  of  this  Act :  provided  always,  that  it  shall  be  lawful  for  such  assignee  or 
assignees  to  apply  for  and  obtain  a  sequestration  of  the  profits  of  any  such  benefice 
for  the  payment  of  the  debts  of  such  prisoner,  and  the  order  appointing  an  assignee 
or  assignees  of  such  prisoner,  in  pursuance  of  this  Act,  shall  be  a  sufficient  warrant 
for  the  granting  of  such  sequestration  without  any  writ  or  other  proceedings  to 
authorize  the  same,  and  such  sequestration  shall  accordingly  be  issued  as  the  same 
might  have  been  issued  upon  any  writ  of  levari  facias  iounded  upon  any  judgment 
against  such  prisoner." 
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rSSl     BvRTLETTc  SALMON.      Before  the  Lord  Chancellor  Lord  Cranworth. 
'■     •■       '  Nov.  9,  10,  1855. 

[S.  C.  1  Jur.  N.  S.  277.] 

Bill  filed  by  a  purchaser  to  rescind  a  contract,  the  Plaintiff  alleging  that  he  had 
been  induced  to  enter  into  it  by  fraud  and  misrepresentation  :  it  appeared  that  the 
advertisement  out  of  which  the  contract  arose  was  of  the  sale  of  six  houses,  total 
rental  £131,  6s.  per  annum,  lease  about  seventy-five  years,  at  a  moderate  ground 
rent  of  £50  a  year,  but  what  the  Plaintiff,  who  agreed  to  give  £420  for  the 
propertv,  found  himself  liable  to  take  was  an  under-lease  of  the  houses  at  a  rent  of 
£50.  The  Lord  Chancellor,  reversing  the  order  appealed  from,  dismissed  the  bill 
without  costs,  being  satisfied  that  though  there  was  a  misdescription  of  the  property, 
there  was  no  such  substantial  misrepresentation  as  called  upon  the  Court  to  exercise 
its  jurisdiction. 

This  was  an  appeal  by  the  Defendant  from  an  order  made  on  motion  for  a  decree 
l)y  Vice-Chancellor  Wood,  dated  the  16th  March  1855,  rescinding  a  contract  for 
purchase,  entered  into  by  the  Plaintifl'  under  the  following  circumstances. 

The  Plaintifl",  John  Bartlett,  who  had  been  a  gentleman's  servant,  afterwards  a 
beershop  keeper,  and  who  was  at  the  time  of  the  transaction  in  question  out  of 
business,  on  the  25th  June  ISoi,  read  the  following  advertisement  in  the  ll'eeUji 
Dispatch  newspaper: — "Long  Leasehold  Estate  at  Mile  End.  To  be  sold,  a  [34] 
very  pretty  little  estate  of  six  houses  of  a  genteel  character,  and  in  perfect  repair, 
always  let  to  the  best  description  of  weekly  tenants.  Total  rental  above  £130  a  year. 
Lease  nearly  eighty  years,  at  a  moderate  ground  rent.  Title  undeniable.  Price 
only  420  guineas.  Apply  either  by  letter  or  personally  at  Mr.  Salmon's  Estate  and 
Rent  Offices,  25  Bucklersbury,  City"" 

In  consequence  of  this  advertisement,  the  Plaintiff",  on  the  26th  June  1854,  went 
to  the  office  of  the  Defendant  Robert  Salmon,  and  .seeing  him  made  enquiries  respect- 
ing the  premises  referred  to  in  the  advertisement,  and  the  Defendant  then  put  a 
paper  into  the  hands  of  the  Plaintiff,  which  was  in  the  words  and  figures  following  : — 
"  For  sale  l)y  private  contract,  a  very  pretty  estate  of  six  houses,  near  Camln-idge 
Road,  Mile  End;  five  letting  at  8s.  per  week  each,  and  one  with  a  shop  let  at  10s. 
per  week,  total  rental  £131,  6s.  per  annum.  Lease  about  seventy -five  years,  at  a 
moderate  ground  rent  (£50  a  year).  No  land  tax.  This  is  a  very  eligible  property 
for  letting  to  the  best  sort  of  paying  tenants,  and  is  a  thorough  good  investment. 
N.B. — One  old  tenant  at  present  pays  but  7s.  a  week.  See  elevation.  Price  420 
guineas.  To  view  and  obtain  all  further  particulars,  you  are  requested  to  apply 
only  on  Tuesday,  June  27th,  between  ten  and  four,  to  Mr.  Hodges,  at  the  Artichoke 
Tavern,  Cambridge  Road,  near  Mile  End  Gate." 

On  the  27th  June,  the  Plaintiff  met  Mr.  Hodges  at  the  Artichoke  public-house, 
and  went  with  him  to  the  premises  for  the  purpose  of  going  over  them.  He  did  not, 
however,  go  over  them  all,  Imt  only  went  through  the  passage  of  one  house  into  the 
back  yard  of  that  house,  and  then  returned  with  Mr.  Hodges  to  the  Artichoke 
public-house.  (The  Plaintiff  stated  that  he  so  acted  in  consequence  of  Mr.  Hodges 
representing  to  [35]  him  that  the  tenants  might  be  alarmed,  and  suppose  that  notice 
was  about  to  be  given  them  to  quit.  This  statement  was  however  denied  by 
Mr.  Hodges,  who  made  an  affidavit  on  behalf  of  the  Defendant.)  Some  conversation 
then  took  place  between  the  Plaintiff  and  Mr.  Hodges,  and  Mr.  Hodges  informed  the 
Plaintiff  that  the  taxes  and  outgoings  of  the  premises  would  not  be  more  than  £10 
per  year,  and  that  the  property  would  clear  £15  per  centum  on  the  purchase-money. 
The  Plaintifl"  then  being,  as  he  alleged,  under  the  impression,  from  the  paper  which 
had  been  put  into  his  hands,  and  from  the  representations  of  the  Defendant  and 
Mr.  Hodges,  that  he  was  about  to  purchase  a  valuable  leasehold  interest  by  private 
contract,  signed  an  agreement,  already  prepared  and  which  was  produced  to  him  by 
Mr.  Hodges,  who  informed  him  that  it  was  a  usual  and  proper  agreement  for  a  sale 
by  private  contract,  and  such  was  always  kept  ready  at  the  Defendant's  office  to  be 
given  to  and  signed  by  a  purchaser. 
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The  agreement,  the  real  eftect  of  which  was  to  bind  the  Plaintiff  to  take  an 
under-lease  of  the  premises  at  £50  per  annum  and  to  paj'  £420  down  for  the  under- 
lease, was  headed  thus, — "  Sale  bj'  private  contract  of  an  under-lease  of  six  messuages 
or  tenements  being  Nos.  1,  2,  3,  4,  5  and  6,  Norfolk  Street  Camliridge  Road  ^lile 
End  in  the  county  of  Middlesex,  for  seventy-five  years  less  ten  days  from  Christmas 
1853  at  a  not  rent  of  £50  per  annum  paj'able  (|uarterl3'."  Then  followed  certain 
conditions,  which  it  is  not  necessary  to  state  at  length,  and  at  the  foot  was  the 
following,  signed  by  the  Plaintiff  and  Mr.  Hodges  respectively, — "London  25  Bvick- 
lersbury. — I  John  Bartlett  of  New  Bexlej^  in  the  county  of  Kent  do  herein'  acknowledge 
myself  the  pui'chaser  of  the  property  al)ove  descril)cd  suliject  in  all  rosjiects  to  the 
above  conditions  of  sale  for  the  sum  of  £420.  And  [36]  I  have  paid  into  the  hands 
of  Mr.  R.  Salmon  the  sum  of  £84  as  a  deposit  and  on  account  of  the  purchase-money 
and  undertake  to  pay  the  remainder  of  such  purchase-money  and  to  complete  my 
purchase  according  to  the  said  conditions  of  sale.  Witness  my  hand  this  27th  day  of 
June  1854.— Signed  John  Bartlett. 

£    s.     d. 

"  Purchase-money       .....         420     0     0 

Deposit  paid  .  .  .  .  .  84     0     0 


Balance  .  .      £336     0     0 

"I  hereby  agree  to  sell  the  property  within  described  upon  the  terms  and 
conditions  therein  mentioned.  Dated  this  27th  day  of  June  1854. — For  Robert 
Salmon,  0.  M.  HoDtiES." 

The  Plaintiff",  before  signing  the  agreement,  told  Mr.  Hodges  that  he  was  not 
provided  with  the  £84  required  for  the  deposit,  whereupon  Mr.  Hodges  inquired 
what  money  he  could  pay  down,  and  upon  being  informed  that  he  could  jjay  £5,  Mr. 
Hodges  said  that  he  would  take  that  sum  on  account  and  an  I.  0.  U.  for  the 
remainder.  The  Plaintiff"  accordingly  paid  to  Mr.  Hodges  the  sum  of  £5  in  part  of 
the  deposit,  and  signed  and  gave  him  an  I.  0.  U.  for  £79,  the  remainder. 

The  Plaintiff  then  employed  a  solicitor  to  complete  the  purchase.  On  the  30th 
June  1854  the  Defendant's  solicitors  sent  to  the  Plaintiff"  a  draft  of  the  under-lease 
referred  to  in  the  agreement,  and  which  was  proposed  to  be  granted,  but  the  same 
was  returned  on  the  next  day  by  the  Plaintiff's  solicitor  unperused,  accompanied  by 
a  letter  stating  that  the  Plaintiii'  would  file  a  bill  to  compel  the  delivery  up  of  the 
agreement  and  a  return  of  the  deposit,  on  the  ground  of  fraud  and  misrepresentation. 
[37]  On  the  3d  July  1854  the  Defendant  brought  an  action  at  law  to  recover  the 
£79,  the  amount  of  the  I.  O.  U. 

The  bill  in  the  present  suit  was  then  filed,  which,  after  stating  the  facts  above 
mentioned,  alleged  that  the  Defendant  had  about  five  or  six  weeks  prior  to  the  date 
of  the  agreement,  raised  the  rents  of  several  of  the  houses  considerably  beyond  the 
value  of  the  same,  whereby  the  apparent  aggregate  yearly  rental  of  the  premises  was 
increased  far  beyond  the  yearly  value  of  the  same,  but  which  rents  the  tenants 
stated,  if  continued  to  be  enforced,  would  compel  them  to  leave  the  houses.  It  also 
alleged  that  the  premises  were  badly  built  and  not  in  good  repair,  and  if  taken  on 
lease  according  to  the  agreement  for  seventy-five  years  less  ten  days  from  Christmas 
1853  at  the  net  yearly  rent  of  £50  subject  to  the  taxes  outgoings  necessary  incidental 
expenses  and  the  covenants  mentioned  in  the  agreement,  would  be  of  no  value  what- 
ever, and  that  the  rent  for  so  long  a  term  and  subject  to  the  covenants  would  be  a 
high  rack  rent  to  be  paid  for  the  premises  without  the  payment  of  any  premium. 
The  bill  charged  that  the  Plaintiff  was  induced  to  enter  into  and  sign  the  agreement 
of  the  27th  June  1854,  and  to  pay  the  £5  in  part  of  the  deposit,  and  to  sign  and  give 
the  I.  0.  U.  for  the  balance  of  the  £79,  entirely  through  the  misrepresentation  and 
fraud  of  the  Defendant  and  his  clei-k  the  said  Mr.  Hodges  ;  and  it  prayed  that  the 
agreement  of  the  27th  June  1854  might  be  declared  to  be  null  and  void  and  be 
delivered  up  to  be  cancelled,  for  an  injunction  against  the  action,  and  that  the  £5 
deposit  might  be  returned  and  the  I.  0.  U.  given  up. 

The  cause  came  on  before  Vice-Chaucellor  Wood,  on  motion  for  a  decree,  on  the 
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KUh  March  1855.  Affidavits  were  filed  by  both  parties,  those  on  the  part  of  the 
1  )t.--r38]'feii<lant  explaining  the  circumstance  alleged  in  the  Plaintiff's  bill  as  to  the 
raisin"  of  the  rents,  and  denying  that  the  premises  were  out  of  repair:  the  mode 
however  in  which  the  Lord  Chancellor  dealt  with  the  case  renders  it  unnecessary  to 
refer  more  specifically  to  their  contents.  The  Vice-Chancellor  decided  in  favour  of 
the  Plaintitt",  considering  that  the  transaction  must  be  set  aside  on  the  ground  of 
misrepresentation  ;  that  the  Plaintiff  thought  he  was  purchasing  the  residue  of  a 
beneficial  lease ;  that  Hodges,  who  was  the  Defendant's  agent,  represented  the  docu- 
ment si^'ued  by  the  Plaintiff  as  the  proper  and  usual  contract  for  a  person  to  sign 
who  was' purchasing  the  remainder  of  a  lease  subject  to  a  ground  rent,  when  in  fact 
it  was  no  such  thing ;  and  that  the  circumstances  relating  to  the  deposit  looked  very 
like  snatching  a  contract.  His  Honour  therefore  made  the  order  now  appealed  from, 
making  perpetual  an  interim  injunction  which  had  been  granted  to  restrain  the 
action'^on  the  I.  0.  U.,  ordering  that  the  agreement  of  the  27th  June  185-4  and  the 
I.  0.  U.  should  be  delivered  up  to  be  cancelled,  and  that  the  Defendant  should  pay 
to  the  Plaintiff  the  costs  of  the  suit  and  also  the  £5  deposit.  From  this  order  the 
Defendant  now  appealed  as  above  mentioned. 

Mr.  Kolt  and  Mr.  Joshua  Williams,  for  the  Plaintiff,  supported  the  order.  They 
stated  the  facts  of  the  case,  drawing  attention  to  the  difference  between  what  the 
Plaintiff  was  led  to  suppose  he  was  buying  and  what  he  really  obtained.  They 
referred  to  Stewart  v.  AUuton  (1  Mer.  26  ;  see  p.  34),  in  which  Lord  Eldon,  speaking 
of  ground  rent,  said,  "  Would  any  man,  seeing  a  house  put  up  to  auction  as  a  house 
to  "be  sold  subject  to  a  ground  rent  lease,  suppose  that  the  word  ground  [39]  rent 
meant  rack  rent."     They  also  cited  Masm  v.  Conhr  (7  Taunt.  9). 

Mr.  Daniel  and  Mr.  Southgate,  for  the  Appellant.  They  submitted  that  there 
was  a  great  difference  between  the  Court  rescinding  a  contract,  as  had  been  done 
here,  and  refusing  to  decree  a  specific  performance,  and  that  this  difference  had  been 
overlooked  by  the  Vice-Chancellor,  Day  v.  Newman  (2  Cox,  77).  The  Plaintiff's  bill 
proceeded  entirely  on  fraud  and  misrepresentation,  but  the  evidence  did  not  support 
the  allegations,  and  if  the  charges  of  fraud  were  taken  out  of  the  bill,  there  was  no 
ground  of  relief  stated.  The  principle  of  the  decisions  in  Clermont  \.  Taslmrgh  (1  J.  & 
W.  112)  and  Wilde  v.  Gihsmi  (1  H.  L.  Cas.  605),  in  the  latter  of  which  there  was 
alleged  concealment  by  an  agent,  .shewed  that  there  was  no  ground  in  the  present 
case  for  rescinding  the  contract. 

[The  Lord  Chancellor  mentioned  Cornfoot  v.  Fmcke  (6  M.  &  W.  358),  observing 
that  it  was  rightly  decided  in  the  Exchequer,  though  it  had  often  been  commented 
on  and  misunderstood.  Ll^pon  the  facts  of  that  case  the  Court  held  that  the  plea  of 
fraud  and  covin  was  not  made  out,  and  that  though  the  agent  had  made  a  representa- 
tion which  was  not  true,  he  had  only  stated  what  he  believed  to  be  true.] 

The  circumstances  of  the  present  case  are  more  favourable  to  the  Defendant  than 
those  which  occurred  in  Cornfoot  v.  FowJx.  (They  referred  to  Lord  St.  Leonards' 
Concise  View  of  the  Law  of  Vendors  and  Purchasers,  page  149,  &c.,  and  see  section 
34.)  If  there  was  a  case  of  fraud  it  was  unnecessary  to  come  into  equity  for  relief, 
as  the  Plaintiff  would  be  protected  at  law. 

[40]  Mr.  Joshua  Williams  replied.  He  referred  to  Lord  St.  Leonards'  remarks  on 
the  case  of  Cornfoot  v.  Foicb;  in  his  work  (Concise  View  of  the  Law  of  Vendors  and 
Purchasers,  p.  178),  where  he  mentions  it  as  "open  to  much  observation." 

[The  Lord  Chancellor.  You  need  not  refer  to  that,  as  Lord  St.  Leonards  does 
not  entertain  the  same  opinion  now.  The  case  was  under  the  notice  of  the  House  of 
Lords  in  an  appeal  argued  in  the  course  of  the  last  session.  (1)] 

The  Lord  Chancellor  [Cranworth].  I  apprehend  that  the  jurisdiction  of  this 
Court  to  set  aside  a  contract  on  the  ground  of  fraud  is  clear,  and  that  it  will  always 
be  exercised  when  the  Court  is  satisfied  that  a  person  who  has  bound  himself  has 
been  induced  so  to  do  by  the  fraud  or  contrivance  of  the  other  party,  and  this  will 
be  done  although  there  may  be  a  concurrent  jurisdiction  at  law.  It  is  a  most  useful 
head  of  jurisdiction  in  equity.  There  may  indeed  be  cases,  short  of  what  I  have 
mentioned,  where,  without  any  fraud  being 'committed,  a  party  has  been  induced  to 
sign  something  which  he  ought  not  to  have  signed,  and  in  which  the  Court  will  be 
neuter.  In  the  present  instance,  if  the  Plaintiff  is  entitled  to  relief  it  must  be  the 
relief  he  asks,  because  the  allegation  is,  that  he  was  induced  to  sign  the  agreement  in 
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question  by  fraud  and  [41]  misrepresentation  on  the  part  of  the  Defendant ;  and  the 
question  is,  whether  this  is  made  out. 

The  real  grievance  is,  that  the  Plaintiff  was  misled  by  contrivance,  that  liy  the 
advertisement  and  by  being  kept  from  inspecting  the  property  he  wa.s  made  to  suppose 
it  of  larger  value  than  it  was.  On  this,  the  evidence  not  on!}'  does  not  satisfy  mo 
that  the  Plaintiflf's  case  is  well  founded,  but  shews  further  that  the  facts  really  were 
otherwise.  I  rely  on  the  documents  themselves.  The  Plaintitl'  thought  he  was 
purchasing  six  small  houses  as  descril)ed  in  the  advertisement,  and  the  evidence 
shews  that  the  property  was  as  represented.  The  charge,  putting  out  of  the  question 
that  it  was  called  ground  rent,  was  £.50  a  .year,  and  the  rents  were  of  the  amount 
stated.  It  was  said  that  they  were  fraudulently  put  up  to  that  amount,  but  as 
to  this,  I  think,  the  explanation  is  satisfactory.  Looking  at  the  evidence,  I  am  not 
satisfied  that  there  was  any  misrepresentation  of  the  value  of  the  property.  The 
payment  of  the  rents  was  said  to  be  safe,  and  the  property  was  stated  to  be  subject 
to  certain  outgoings  and  to  what  was  called  a  ground  rent  of  £.50.  The  outgoings 
were  of  about  the  amount  they  were  represented  to  be  ;  and  this  being  so,  and  there 
being  no  proof  of  any  misrepresentation  of  the  value,  what  is  there  to  shew  that 
there  was  any  misrepresentation  at  all  1  It  is  said  that  the  property  was  so  described 
as  to  lead  the  Plaintiff  to  suppose  that  he  was  taking  that  interest  which  the 
Defendant,  who  was  the  lessee,  himself  had,  namely,  a  lease  at  a  ground  rent.  The 
term  ground  rent  is  well  understood  and  has  a  definite  meaning :  it  is  the  sum  paid 
by  the  owner  or  builder  of  houses  for  the  use  of  land  to  build  on,  and  is  therefore 
much  under  what  it  lets  for  when  it  has  been  built  on.  If,  therefore,  a  person 
described  property'  now  built  on  as  property  for  which  he  paid  a  ground  [42]  rent 
of  £50,  and  it  turned  out  that  what  he  paid  was  not  ground  rent  but  something  else, 
this  would  be  a  sort  of  misleading  of  the  person  purchasing.  That,  however,  cannot 
be  said  to  be  the  ca.se,  when  the  same  advertisement  which  speaks  of  the  ground  rent 
mentions  also  the  value  of  the  rack-rent,  for  it  then  becomes  immaterial  what  the 
charge  is  called,  whether  it  is  called  ground  rent  or  by  some  other  name.  I  therefore 
confess  that  I  do  not  understand  what  deception  there  was  in  the  present  case.  It 
can  only  be  this,  that  the  Plain  tifl"  was  informed  by  Mr.  Hodges,  who  must  be 
taken  to  represent  Mr.  Salmon,  that  the  contract  in  question  was  a  usual  and 
proper  contract  for  the  purchase  of  property  such  as  that  described  in  the  advertise- 
ment ;  but  having  come  to  the  conclusion  that  there  was  no  deception  in  the 
advertisement,  I  cannot  say  that  the  circumstance  of  the  charge  to  which  the  property 
was  subject  not  being  ground  rent,  was  such  a  fraud  as  to  vitiate  the  contract.  It  is 
true  that  some  of  the  conditions  were  harsh,  and  if  the  Plaintiff's  case  had  been  that 
he  had  been  induced  to  bind  himself  to  unusual  terms,  there  might  have  been  some- 
thing in  it,  but  this  is  not  his  case. 

Considering,  then,  that  what  the  Plaintiff  was  substantially  agreeing  for  was 
houses  let  at  sums  mentioned,  and  that  he  was  to  take  them  subject  to  a  payment  of 
£50  a  year,  I  cannot  come  to  the  conclusion  of  the  Vice-Chancellor  that  the  juris- 
diction of  this  Court  ought  to  be  exercised  by  rescinding  the  contract.  I  think  that 
the  bill  ought  to  be  dismissed,  but  that  there  ought  to  be  no  costs,  for  the  Defendant 
misdescribed  the  property  ;  and  this  may  be  a  good  lesson  to  those  who  undertake  to 
give  a  description  of  what  they  sell,  and  are  therefore  bound  to  be  accurate.  The 
bill  must  be  dismissed  without  costs,  and  without  prejudice  to  any  action  which  the 
Plaintiff  may  be  advised  to  bring. 

(1)  See  The  National  Exchange  Comjmni/  of  Glasgow  v.  Drew,  i  Macqueen,  103  ;  and 
in  particular,  page  108,  where  the  Lord  Chancellor  gives  an  explanation  of  the  case 
of  Cornfoot  v.  Fmcke,  and  again,  page  144,  where  Lord  St.  Leonards,  in  delivering  his 
opinion  to  the  House,  and  referring  to  that  case,  says,  "  that  was  a  very  peculiar  case, 
and  as  it  was  explained  by  my  noble  and  learned  friend  on  the  wooLsack,  thuic  is  no 
fault  to  be  found  with  the  decision  in  that  case." 
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[43]     Sc\i.Es  V.  Maude.     Before  the  Lord  Chancellor  Lord  Cran worth. 
Nor.  21,  22,  26,  185.5. 

[S  C.  25  L.  J.  Ch.  433  ;  1  Jur.  N.  S.  1147  ;  4  W.  R.  109.     Not  followed,  Jones  v. 

Lock,  1865,  L.  R.  1  Ch.  25.] 

Mere  declaration  of  trust  by  the  owner  of  property  in  favour  of  a  volunteer  is 
altogether  inoperative,  and  the  Court  will  not  interfere  in  such  a  case  ;  aliier  where 
there  has  been  a  change  of  legal  ownership  and  so  a  trust  constituted. 

Letters  wi-itten  by  a  mortgagee  to  the  mortgagor  and  persons  interested  under  him, 
containing  the  expressions  "  I  now  give  this  gift  to  become  due  at  my  death, 
unconnected  with  my  will."  "I  hereby  request  my  executors  to  cancel  the  mort- 
gage deed,  &c."  "I  again  direct  and  promise  that  my  executors  shall  comply  with 
my  former  request,  that  is,  to  cancel  all  deeds  and  papers  I  may  have  chargeable  on 
the  it.  estate."  Held,  not  to  operate  either  as  a  declaration  of  trust  or  as  a  valid 
gift. 

This  was  an  appeal  by  the  Defendants  Martha  Balme  and  Mary  Whitby,  from  a 
decree  of  foreclosure  made  by  the  Yice-Chancellor  Stuart,  on  the  29th  May  1855. 
The  material  facts  of  the  ca.se  are  succinctly  stated  by  the  Lord  Chancellor,  and  are 
here  extracted  from  his  Lordship's  judgment. 

The  Ijill  in  this  suit  was  one  of  foreclosure,  by  the  executors  of  Mary  Bacon.  A 
mortgage  in  fee  of  an  estate  called  Eycroft  was  made  to  her  by  Nettleton  Balme,  in 
December  1829,  to  secure  the  sum  of  £2500.  Nettleton  Balme,  the  mortgagor, 
was  her  first  cousin.  He  died  on  the  11th  September  1838,  having  devised  his  equity 
of  redemption  to  the  Defendants  Daniel  Maude  and  Jeremiah  Nettleton  Balme  in  fee, 
in  trust  to  sell  and  divide  the  proceeds  among  his  three  children,  that  i.s,  the 
Defendants  Jeremiah  Nettleton  Balme,  Martha  Balme  and  Mary  "Whitby. 

On  the  30th  January  1841,  the  Defendants  J.  N.  Balme  and  Martha  Balme,  as 
his  surety,  assigned  their  interest  in  the  proceeds  to  arise  from  the  sale  of  Eycroft  to 
Mary  Bacon,  to  secure  a  further  sum  of  £2500,  that  sum  having  been  previously 
secured  upon  a  mortgage  made  to  her  by  J.  N.  Balme  on  certain  portions  of  the 
Eycroft  estate  which  belonged  to  him.  Mary  Bacon  died  on  the  24th  February 
1853,  having  appointed  the  [44]  PlaintifTs  her  executors,  who  duly  proved  her  will; 
she  also  devised  to  them  all  real  estate  vested  in  her  by  way  of  mortgage. 

On  the  5th  May  1854,  the  PlaintifTs  filed  the  present  bill  of  foreclosure  against 
the  devisees  of  Nettleton  Balme  and  the  persons  deriving  title  under  them.  The 
cause  was  heard  on  the  29th  May  last,  when  the  Yice-Chancellor  Stuart  gave  the 
Plaintiffs  the  ordinary  decree  in  a  foreclosure  suit.  Against  that  decree  the 
Defendants  Martha  Balme  and  Mrs.  "Whitby  now  appealed. 

The  defence  which  was  relied  upon  was,  that  by  the  effect  of  certain  papers  made 
and  signed  by  Mary  Bacon  in  her  lifetime,  the  title  to  the  money  secured  on  the 
Eycroft  estate  had  become  vested  in  the  Defendants  Martha  Balme  and  Mary 
^^  hitby.  The  authenticity  of  the  documents  was  impugned  by  the  Plaintiffs  in  their 
bill  and  endeavoured  to  be  proved  by  the  evidence.  "The  first  of  these  documents 
was  addressed  by  Mary  Bacon  to  Nettleton  Balme,  and  was  written  on  the  second 
sheet  of  the  letter  in  the  following  terms  : — 

"  As  agreed  with  my  late  sister.s,  I  now  give  to  my  cousin  Nettleton  Balme  this 
gift  to  become  due  at  my  death  unconnected  with  my  will.  I  hereby  request  my 
executors  to  cancel  the  mortgage  deed,  bonds,  notes  and  all  papers  I  may  have 
chargeable  on  Eycroft  estate  at  my  death  free  of  all  charges,  and  give  to  Nettleton 
Balme,  or  his  daughters  or  daughter  then  living,  for  their  own  use :  their  receipt 
shall  be  satisfactory,  independent  of  any  husband  thev  may  have.  I  further  add 
that  this  my  request  shall  be  a  full  discharge  for  my  executors. 

.,^  "(Signed)  Mary  Bacon,  Spring  House. 

"December  29th,  1836."  Private." 
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[45]  The  second  of  such  (locvinients  was  in  the  form  of  a  letter,  addressed  by 
Mary  Bacon  to  Martha  Balme,  and  was  in  the  following  terms  : — 

"  Spring  House,  Bradford,  r)ecoml)er +th,  1.S40. — Dear  Miss  Balme, — Your  brother 
seems  very  anxious  I  should  change  the  mortgage  upon  his  property  to  his  interest  in 
the  Eycroft  estate.  From  all  I  hear  he  cannot  have  any  interest  in  that  ])roperty, 
but  I  feel  wishful  to  assist  your  family  for  your  long-continued  care  and  expense  of 
your  late  brother's  orphan  children,  and  also  to  protect  you  should  you  join  your 
brother  in  his  proposed  security  upon  Kycroft.  I  promise  this  gift,  and  direct  that 
my  e.xecutors  shall  at  my  death  give  to  your  sister  Mary  Whitby  the  sum  of  .£.'?0()0. 
And  I  also  now  direct  that  they  shall  give  the  same  sum  to  you,  ])roviding  your 
brother  has  paid  his  mortgage,  but  should  he  fail  to  meet  that  engagement,  I  then 
direct  that  £2500,  the  amount  of  the  mortgage,  shall  be  deducted  from  your  share. 
And  I  further  add,  that  you  and  your  sister's  receipt  alone  shall  lie  a  sutticient 
discharge  for  my  executors,  independent  of  any  husband  either  of  you  may  have.  I 
also  declare  that  these  my  gifts  shall  be  unconnected  and  independent  of  my  will.  I 
consider  you  two  have  suftered  great  privations  from  your  eldest  lirother  for  a  many 
years,  and  think  this  arrangement  and  one  of  1836  will  place  you  both  in  comfortaljle 
circumstances  at  my  death.  Hoping  you  will  keep  this  private  from  your  brother, 
I  shall  remember  him  if  he  pays  the  interest  regularly  ;  he  has  also  been  very  kind  to 
the  orphans. — Dear  Miss  Balme,  yours  truly,  M.\RY  Bacon." 

The  third  of  the  documents  relied  upon  by  the  Defendants  was  also  in  the  form 
of  a  letter,  addressed  by  [46]  Mary  Bacon  to  the  said  Martha  Balme,  and  was  in  the 
following  terms  : — 

"  Spring  House,  October  30,  1847. — Dear  Miss  Balme, — I  hereby  acknowledge 
the  receipt  of  £-50,  in  part  of  interest  due  July  last.  I  am  sorrj'  to  hear  you  are  so 
unwell ;  anxiety  has  much  to  do  with  your  health.  Your  not  selling  Eycroft  now 
may  be  all  for  the  best,  as  property  near  Bradford  is  much  improving  in  value.  I 
think  your  brother  does  not  intend  to  accept  my  oft'er  to  give  him  the  second  mort- 
gage deed  for  £1000.  However,  I  have  made  my  arrangements  accordingly,  so  that 
you  and  your  sister  will  be,  as  you  already  know,  pro\-ided  for  at  my  death  inde- 
pendent of  any  will  I  may  have.  I  promised  your  father  that  Eycroft  should  not  l)e 
sold,  your  brother  takes  advantage  of  that.  I  have  talked  your  affairs  over  with 
your  uncle  Abraham  very  lately  ;  he  is  a  good  man,  and  thinks  with  me,  that  you 
and  your  sister  are  great  sufferers.  You  shall  have  all  my  former  promises  made 
good,  j'ou  must  present  the  gifts  and  papers  to  my  executors.  I  again  direct  and 
promise  that  my  executors  shall  comply  with  my  former  request  in  1836,  that  is  to 
cancel  all  deeds  and  papers  I  may  have  chargeable  on  Eycroft  estate  at  my  death, 
also  make  good  all  other  gifts  for  your  sister  and  yourself,  the  .second  mortgage  deed 
for  your  own  use.  I  request  all  the  before-named  gifts  to  be  transferred  to  you  and 
your  sister  Mrs.  Whitby.  1  wish  you  two  to  have  perfect  control  in  selling  Eycroft 
as  you  think  best.  I  have  given  up  all  expectation  from  your  brother,  and  take  this 
plan  to  save  expense  and  prevent  confusion.  You  and  your  sister's  receipt  alone 
shall  be  satisfactory.  I  hope  you  will  soon  sell  the  minerals  .so  as  to  improve  your 
income,  at  its  present  value  you  can  only  receive  the  same  amount  of  rent  as  your 
sister  from  the  estate.  I  think  [47]  these  proposals  will  relieve  your  mind.  If  you 
had  not  joined  your  brother  I  should  have  transferred  something  in  the  funds  for 
your  present  use,  considering  j'our  circumstances  to  be  very  limited.  Hoping  to 
hear  you  are  better,  and  trust  you  will  be  more  fortunate  in  future. — Dear  Miss 
Balme,  yours  sincerely,  Mary  Bacon." 

Mary  Bacon  died  on  the  24th  February  18.53,  and  her  will  was  duly  proved  by 
her  executors.  The  mortgage  debts  of  £2500  each,  together  with  a  large  arrear  of 
interest,  remained  due  and  owing  to  her  estate.  Her  executors  filed  the  bill,  praying 
an  account  and  payment  or  foreclosure.  The  Plaintiffs  went  into  evidence  at  con- 
siderable length,  to  shew  that  the  three  documents  which  were  relied  upon  by  the 
Defendants  were  not  genuine,  but  the  evidence  adduced  failed  to  satisfy  the  Yice- 
Chancellor  that  the  documents  in  question  were  not  authentic.     The  Yico-ChanccUor, 
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however,  beinc  of  opinion  that  they  constituted  no  defence  to  the  suit,  made  the  usual 
decree  for  foreclosure,  from  which  decree  the  Defendants  Martha  Balme  and  Mary 
Whitliv  now  appealed  to  the  Lord  Chancellor. 

Mr.  Malins  and  Mr.  Pearson,  for  the  Plaintiffs,  in  support  of  the  Vice-Chancellor's 
decree.  We  submit  fiist,  that  the  documents  set  up  by  the  Defendants  are  forgeries  ; 
secondly,  if  genuine  they  are  such  as  cannot  be  available  by  way  of  defence  in  this 
suit,  l)Ut  must  be  estjiblished  by  the  Defendants  in  a  suit  for  the  purpose  before  they 
can  be  available.  Thirdly,  the  documents  are  testamentary,  and  have  been  revoked 
by  the  will  and  codicils  of  the  testatrix  ;  Hahergham  v.  [48]  Vincent  (2  Ves.  jun.  204)  ; 
Ouslej/  V.  Carroll,  cited  in  Jrard  v.  Turner  (2  Ves.  sen.  440) ;  IFahh  v.  Gladstone  [I  Phil. 
294) ;  and  if  not  revoked,  being  testamentary,  they  cannot  be  looked  at  by  this  Court 
until  proved  in  the  Ecclesiastical  Court.  Fourthly,  if  not  testamentary  they  must  be 
regarded  as  contracts  to  give  money  not  supported  by  any  consideration  and  simply 
void  ;  Ellison  v.  Ellison  (6  Ves.  656),  Jefferys  v.  Jeff'erys  (Cr.  .t  P.  138).  They  also 
referred  to  Cooh  v.  Larnotte  (15  Beav.  234). 

Mr.  Bagshawe,  Jun.,  for  Charles  Balme  and  the  legatees,  supported  the  decree  of 
the  Vice-Chancellor  and  referred  to  Kekewich  v.  Manning  {\  De  G.  Mac.  &  G.  176. 
See  p.  188),  and  Bojile  v.  Hughes  (2  Sim.  and  Gif.  18). 

Mr.  Bacon  and  Mr.  Fleming,  for  the  Defendants  the  Appellants.  We  do  not  allege 
that  the  documents  are  testamentary ;  what  we  contend  is,  that  they  amount  to  a 
valid  declaration  of  trust,  no  formality  being  necessary  to  give  it  efficacy ;  Dale  v. 
Hamilton  (2  Phil.  275),  Tiernei/  v.  JFooil  (19  Beav.  330).  As  to  the  transaction  being 
voluntary,  we  admit  that,  but  it  is  to  be  observed,  that  we  are  not  here  seeking  to 
enforce  an  imperfect  instrument,  but  simply  resisting  the  enforcement  of  an  equitable 
title  by  foreclosure,  against  which  we  ask  only  to  apply  an  equitable  defence.  The 
Plaintiff's  must  be  assumed  to  admit  that  the  documents  are  a  valid  defence  if  genuine. 
It  is  true,  that,  in  Kekewich  v.  Manning  (1  De  G.  Mac.  &  G.  176.  See  p.  188),  there 
was  a  deed ;  but  if  we  can  shew  that  a  deed  was  not  necessary,  that  case  is  exactly 
applicable,  for,  as  there  observed  by  the  Lord  Justice  Knight  Bruce,  "  In  equity  it 
stands  scarcely  or  not  at  all  on  a  better  footing  than  if  it  were  contained  in  an 
instrument  unsealed.  "  [49]  On  similar  principles  Lord  Eldon,  in  Ex  jMrte  Fi/e  (IS 
Ves.  140.  See  p.  149),  with  reference  to  the  question  whether  a  power  of  attorney 
amounted  to  a  declaration  of  trust,  observes,  "  It  is  clear  that  thi.s  Court  will  not  assist 
a  volunteer,  yet  if  the  act  is  completed,  though  voluntary,  the  Court  will  act  upon 
it."  The  authority  of  Fletcher  v.  Fletcher  (4  Hare,  67)  shews,  that  unless  a  deed  were 
absolutely  necessary  we  have  a  clear  equity,  because  in  that  case  the  deed  was  not 
communicated  to  the  cestui  ipte  trust ;  and  if  a  party  has,  according  to  Lord  Eldon  in 
E:r  parte  Pye  (18  Ves.  140.  See  p.  149),  declared  himself  to  be  the  tru.stee  of  stock, 
he  has  accepted  the  trust,  the  gift  is  complete,  and  it  becomes  the  property  of  the 
cestui  que  trust  without  more.  The  mere  necessity  for  cancelling  the  deed  is  not  such 
an  obligation  as  will  render  the  instrument  testamentary,  and  being  an  instrument 
in  writing  it  satisfies  the  Statute  of  Frauds.  As  to  the  will  of  1847  superseding  the 
previous  instruments,  the  answer  is,  that  it  was  not  competent  for  the  testatrix  to 
have  annulled  them  by  any  will.  We  do  not  contend  that  the  documents  were  such 
as  amounted  to  a  contract  to  pay  money  ;  and  as  to  their  being  of  a  parol  nature,  and 
incapable  of  releasing  the  prior  covenant,  that  is  negatived  by  Keh'tcich  v.  Manning 
(1  De  G.  Mac.  &  G.  176).  The  Vice-Chancellor  said  that  they  amounted  only  to  a 
promise  and  not  a  gift,  but  the  words  "as  agreed  I  now  give"  are  amply  sufficient 
to  shew  a  present  gift  to  be  paid  at  the  death  of  the  donor,  and  even  if  revocable 
would  be  valid,  Uniadr  v.  Giles  (2  Moll.  257.  See  p.  268).  There  is  no  difference 
in  principle  between  a  covenant  that  executors  shall  pay  a  particular  sum  and  a 
direction  that  executors  shall  do  a  particular  act.  The  allegation  as  to  the  forgery 
of  the  documents  being  entirely  unsupported  by  evidence,  the  Plaintiffs'  [50]  costs 
of  this  suit  ought  clearly  to  be  paid  by  them,  at  least  so  far  as  relates  to  the  evidence 
of  forgery.  As  to  the  necessity  for  our  establishing  the  validity  of  the  documents  in 
a  cross-suit  instituted  for  that  purpose,  it  is  obviously  unnecessary,  inasmuch  as 
nothing  is  put  in  issue  in  the  answer  which  is  not  raised  in  the  bill. 

Mr.  Malins,  in  reply.  All  the  documents  are  testamentary,  but  that  of  1840  is 
clearly  testamentary  and  ought  to  have  been  proved.  [The  Lord  Chancellor. 
There  is  no  gift  except  in  the  direction  to  the  executors  to  pay.]     The  receipts  were 
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to  be  given  "  to  my  exeputors."  This  case  is  clearlj-  (iistiiiguishahle  from  Fhirhrr  v. 
Flftdwr  (4  Hare,  67),  inasmuch  as  in  that  case  there  was  a'covenaiit  upon  which  an 
action  might  have  been  brought.  The  case  also  of  Ihih-  v.  Hniniltnn  (J  Phil,  il't)  has 
no  application,  becau.se  there  there  was  a  valuable  consideration  ;  but  in  the  absence 
of  such,  if  the  gift  is  not  complete  by  rea.son  of  the  non-performance  of  any  of  the 
requisites  to  perfect  the  gift,  equitv  will  not  assist  the  volunteer,  E'lwanU'  \.  Janes 
(1  Myl.  &  Cr.  2-26). 

A'ov.  26.  The  Loud  Chancellor  [Cranworth],  after  recapitulatitig  the  facts  a.s 
abo^■e  stated,  proceeded  as  follows : — 

The  decree  of  foreclosure  would  be  as  of  course,  unless  some  vali<l  defence  is  set 
up.  In  the  present  instance,  the  defence  which  has  Ijeen  relied  upon  is  that  l)v  the 
effect  of  certain  papers,  made  and  signed  liy  Mary  Bacon  in  her  lifetime,  the  title  to 
the  money  secured  upon  the  Kycroft  estate  has  ttecome  vested  in  the  ]  )efendants  Martha 
Balme  and  Mary  Whitby.  The  question  for  me  to  determine  is,  whether  that  is  made 
out.  [51]  The  three  papers  were  made  at  intervals  of  time  considerably  distant  from 
one  another.  The  first  of  such  documents  was  in  the  form  of  a  letter  addresseil  bv 
Mary  Bacon  to  Nettleton  Balme,  and  was  dated  Spring  House,  December  29,  lti36"; 
and  was  written  on  the  second  sheet  of  the  letter  addressed  to  Nettleton  Balme,  and 
was  as  follows — [His  Lordship  here  read  that  document,  6  De  Ct.  M.  iV  G.,  page  44, 
and  proceeded.]  The  Plaintiffs'  case  is,  that  all  the  three  papers  are  not  genuine. 
In  my  opinion,  that  case  entirely  fails  on  the  evidence.  The  real  dispute  is  as  to  the 
effect  of  these  documents. 

In  the  first  place,  then,  as  to  the  paper  of  the  29th  December  1836.  In  order  to 
sustain  the  case  of  the  Defendants,  they  must  make  out  that  this  is  a  valid  declara- 
tion of  trust.  But  I  do  not  think  it  is  a  declaration  of  trust  at  all ;  and  if  it  were  a 
declaration  of  trust,  it  would  be  invalid  as  being  voluntar3^  It  is  not  a  declaration 
of  trust  at  all,  for  it  was  intended  merely  to  be  a  direction  to  the  executors.  Though 
she  speaks  of  a  gift,  there  is  in  fact  no  gift,  except  the  direction  to  the  e.xecutors. 
It  was  obviously  revocable.  The  argument  of  the  Defendants  must  go  the  length 
that  Nettleton  Balme  and  Mrs.  Bacon  could  not  together  have  disposed  of  the  estate, 
and  that,  if  he  had  paid  off  the  mortgage,  Mrs.  Bacon  was  bound  to  invest  the  monev 
on  securities  to  be  held  on  trust.  Even  if  it  were  a  declaration  of  trust,  it  would  be 
invalid  for  want  of  consideration.  Mere  declaration  of  trust  by  the  owner  of  property 
in  favour  of  a  volunteer,  is  inoperative,  and  this  Court  will  not  interfere  in  such  a 
case.  The  case  is  different  where  there  has  been  a  change  of  legal  ownership,  and  so 
a  trust  has  been  constituted  ;  and  then  the  Court  will  inquire  what  the  trusts  are. 
But  there  is  no  authority  in  favour  of  the  Defendants'  con-[52]-tention.  In  Kekeimclt 
v.  Manninfi  (1  De  G.  Mac.  &  G.  176),  the  Lord  Justice  Knight  Bruce  and  I  thought 
that  everything  had  been  done  which  the  cestui  (pie  trust  could  be  reasonably  expected 
to  do.  She  had  no  power  to  compel  her  co-trustees  to  concur  in  transferring  the 
fund  to  new  trustees.  She  was  herself  one  of  the  trustees  and  also  cestui  que  trust  in 
remainder,  and  with  such  a  title  she  executed  a  deed  assigning  the  fund  to  new 
tru.stees  on  trusts  which,  in  the  event,  gave  the  property  to  volunteers. 

Here  there  was  no  embarrassments  arising  from  the  existence  of  tru.stees,  or  of 
anyone  having  a  prior  title  to  that  of  Mrs.  Bacon  herself.  If  she  had  wished  (which 
I  do  not  think  she  did)  to  make  an  irrevocable  settlement,  .she  might  have  transferred 
the  mortgage  to  a  trustee  on  any  trusts  she  might  approve  of,  voluntary  or  not 
voluntary.  This  she  has  not  done.  The  document  is  at  most  a  mere  gift,  to  take 
effect  through  her  executors  after  her  death,  and  it  is  voluntary  and  revocable.  The 
mortgage  would  clearly  have  been  assets  for  the  payment  of  her  debts. 

This  brings  me  to  the  consideration  of  the  second  paper,  that  of  4th  December 
lf<40,  which  was  the  letter  from  Mrs.  Bacon  to  the  Defendant  Martha  Balme,  dated 
4th  December  1840.  [His  Lordship  here  read  the  letter,  6  De  G.  M.  k  G.  4.5,  and 
proceeded.]  It  cannot  be  pretended  that  this  is  a  declaration  of  trust.  The  argument 
was,  that  it  amounted  to  an  engagement  by  Mrs.  Bacon  to  relinquish  the  second 
mortgage  in  consideration  of  Martha  Balme's  concurrence  in  the  transfer  of  it  to  her. 
I  think  it  impossible  to  put  such  a  construction  on  it.  It  is  a  mere  promise  that  she 
will  give,  at  her  death,  £3000  to  Mrs.  Whitby,  and  £3000  [53]  to  .Martha  Balme, 
the  latter  sum  to  be  made  up  in  part  by  the  amount  of  the  second  mortgage  on 
Kycroft ;  and  she  says  she  does  this  partly  to  protect  Martha   Balme  from   the  con- 
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seniieiices  of  her  joining  with  her  brother  in  transferring  the  mortgage  if  she  should 
so  concur  The  whole  is  evidently  mere  bounty,  or  rather  a  promise  of  bounty  after 
the  death  of  the  person  making  the  promise,  to  be  carried  into  effect  by  her  executors. 
To  treat  this  as  any  answer  to  the  Plaintiff's  demand  would  be  to  violate  all  the 
lontr-established  doctrines  as  to  the  invalidity  of  mere  promises  of  bounty  unfulhlled. 
With  respect  to  the  authority  of  Fletcher  v.  Fletcher  (4  Hare,  6/),  I  do  not  doubt, 
as  at  present  advised,  the  correctness  of  the  principle  laid  down  by  Sir  James  ^^  igram 
in  that  case,  which  is  perfectly  distinguishable  from  the  present.  There  the  charge 
was  by  deed,  and  constituted  a  legal  claim  on  the  assets  of  the  grantor  ;  but  what  is 
sought  here  is  to  make  available  in  this  Court  something  which  could  not  be  enforced 

I  strongly  incline  to  think  that  both  these  documents  are  testamentary.  It  is 
not  however,  necessary  to  decide  that.  It  is  sufficient  to  say  that  neither  of  them 
can'  have  any  validity  "if  not  testamentary.  If  they  are  testamentary,  then  they  can 
have  no  effect  unless  they  are  duly  proved  in  the  proper  Ecclesiastical  Court. 

With  regard  to  the  third  paper,  that  of  the  30th  October  18-t7,  it  is  not  contended 
that  any  benefits  are  directly  given  by  that  instrument.  What  is  said  is,  that  it 
contirms  the  view  previously  "taken  of  the  two  other  documents.  I  confess  that  this 
paper  rather  confirms  me  in  the  opinion  that  everything  which  had  been  done  by 
the  two  former  instruments  was  intended  to  be  merely  [54]  testamentary.  [His 
Lordship  here  read  the  third  document,  dated  the  30th  October  1847,  ante,  page  46, 
and  proceeded.]  She  says  she  had  promised  her  father  that  Rycroft  should  not  be 
sold.  If,  by  the  effect  of  the  first  paper,  she  had  become  a  mere  trustee  of  the  mort- 
gage, she  could  not  have  sold  Rycroft  without  the  consent  of  Mrs.  "Whitby  and 
Martha  Balme,  for  whom  she  was  tru.stee.  Again,  she  says,  "You  shall  have  all  my 
former  promises  made  good.  You  must  present  my  gifts  and  papers  to  my 
executors."  It  is  plain  she  considered  that  she  had  made  promises,  which  she 
thought  that,  in  fairness,  she  was  bound  to  fulfil ;  and  she  points  out  how  this  was  to 
be  done,  i.e.,  by  presenting  the  documents  to  the  executors,  who  would  comply  with 
her  wishes. 

On  the  whole,  I  think  the  Defendants  have  failed  to  establish  any  defence,  and 
so,  that  the  decree  of  the  Yice-Chancellor  was  right. 

If  this  were  an  original  hearing,  probably  I  should  not  have  given  the  Plaintifts 
their  costs  of  disputing  the  handwriting  of  Mrs.  Bacon  to  the  documents  in  question. 
But  I  cannot  vary  the  decree  on  a  matter  so  entirely  one  of  discretion  ;  and  indeed, 
though,  as  I  have  already  stated,  I  am  satisfied  that  the  documents  are  genuine,  yet 
it  must  be  admitted  there  is  a  great  deal  on  the  face  of  one  of  them  at  least  to  excite 
suspicion. 

It  is  evident  that  the  handwriting  has  been,  to  use  the  expression  of  the  witnesses, 
painted  over  ;  and  although,  in  all  probability,  it  is  correctly  said  that  this  was  done 
by  Mrs.  Bacon  herself,  yet  what  was  so  done  has  certainly  given  to  the  papers  a 
strange  appearance,  not  unreasonably  exciting  suspicions  of  their  having  been  in 
some  manner  tampered  with.  I  think,  therefore,  the  appeal  must  be  dismissed  with 
costs. 


[55]     Foster  v.  Cautley.     Before  the  Lord  Chancellor  Lord  Cranworth. 
Xov.  23,  24,  26,  18.55. 

Under  a  marriage  settlement,  the  husband  and  wife  had  a  power  of  appointing  a  fund 
among  their  children,  and  in  default  of  appointment,  or  so  far  as  it  did  not  extend 
the  fund  was  to  go  to  the  children  equally.  There  were  three  children  of  the 
marriage.  An  appointment  of  one-third  of  the  fund  was  made  in  favour  of  one  of 
the  children,  yet  so  as  not  to  afiect  the  same  power  further  than  to  the  extent 
specified,  and  also,  in  case  of  no  complete  exercise  or  execution  of  the  same  power 
or  authority  as  to  the  share  of  the  fund  not  affected  by  the  appointment,  so  as 
not  to  prejudice  or  affect  the  right  or  contingent  interests  of  the  appointee  under 
the  proviso  for  accruer,  in  case  of  the  death  of  any  or  either  of  the  other  children, 
in  such  manner  as  specified  in  the  settlement,  and  notwithstanding  that  in  case  of 
no  complete  appointment  the  then  "  appointment  was  intended  tobe  made  in  lieu 
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of  all  claims  and  demands"  of  the  appoiutee  to  or  for  any  original  or  principal 
share  of  the  fund.  Held,  that  the  appointors  must  be  taken  by  necessary  implica- 
tion to  have  appointed  the  other  two-thirds  to  their  two  other  children  and  that 
the  appointee  was  not  entitled  to  share  in  such  two-thirds. 

By  an  indenture  of  settlement  made  on  the  marriage  of  Koger  Baskett,  since 
deceased,  with  Sarah  Foster,  his  late  wife,  also  since  deceased,  dated  the  10th  Julv 
180-1,  it  was  declared  that  the  trustees  therein  named,  and  the  sur\'ivors  and  surWvoV 
of  them,  his  executors  and  administrators,  should  stand  possessed  of  and  interested 
in  the  sum  of  £9009,  3s.  Sd.  £3  per  cent.  Reduced  annuities,  then  standing  in  their 
names,  in  trust,  after  the  said  intended  marriage,  to  pay  the  income  thereof  to  the 
said  Roger  Baskett  for  life,  and  after  his  death  to  the  said  Sarah  Foster  for  her  life, 
and  after  the  death  of  the  sunivor  of  them,  upon  trust,  for  all  and  every  or  anv  such 
one  or  more  of  the  children  of  the  said  intended  marriage,  or  of  all  or  anv  "of  the 
issue  of  any  such  children,  or  part  for  all  or  any  of  such  children,  and  the"  residue 
for  all  or  any  of  such  issue,  to  be  payable  or  transferable  at  such  time  or  times,  and 
if  more  than  one,  in  such  parts,  shares  and  proportions,  manner  and  form,  as  thev 
the  said  Roger  Baskett  and  Sarah  his  wife,  at  any  time  or  times,  and  as  often  as  they 
should  think  fit  during  their  joint  lives,  by  any  deed  or  writing,  deeds  or  ^vritings, 
revocable  or  irrevocable,  to  be  by  them  sealed  and  delivered  in  the  [56]  presence  of 
and  attested  by  two  or  more  witnesses,  should  limit,  declare  or  appoint,  and  for  want 
of  such  limitation,  declaration  or  appointment,  or  in  case  any  such  should  be  made, 
when  and  as  the  estates  and  interests  to  be  thereby  limited,  declared  or  appointed 
should  respectively  end  and  determine ;  and  as  to  so  much  and  such  part  or  parts 
of  the  said  £9009,  3s.  8d.  £3  per  cent,  annuities,  if  any,  whereof  there  should  not 
be  any  such  limitation,  declaration  or  appointment,  in  trust  for  the  only  child,  or 
for  all  and  singular  the  children  of  the  said  Roger  Baskett,  on  the  body  of  the  said 
Sarah  Foster  to  be  begotten,  to  be  di\ided  equally  between  or  amongst  them,  if 
more  than  one,  share  and  share  alike,  for  his,  her  or  their  portion  or  portions  :  and 
that  the  portion  or  portions  of  such  of  them  as  should  be  a  daughter  or  daughters 
should  be  paid  or  transferred  at  her  or  their  age  or  ages  of  twenty-one  years,  or  day 
or  days  of  marriage,  which  should  first  happen,  and  the  portion  or  portions  of  such 
of  them  as  should  be  a  son  or  sons  should  be  paid  or  transferred  at  his  or  their  age 
or  ages  of  twenty -one  years,  unless  such  respective  ages  or  times  of  payment  should 
happen  during  the  joint  lives  of  the  said  Roger  Baskett  and  Sarah  his  wife,  or  the 
life  of  the  survivor,  in  which  case  such  portion  or  portions  should  be  a  vested 
interest  or  vested  interests  in  such  son  or  sons,  daughter  or  daughters  respectivelv, 
and  transmissible  to  his,  her  or  their  representatives,  at  and  from  such  age  or  ages, 
times  or  respective  times,  as  aforesaid,  but  the  payment  or  transfer  thereof  should 
l)e  postponed  until  the  decease  of  such  survivor ;  with  limitations  over,  in  case  any 
■daughter  should  die  under  the  age  of  twenty-one  years  without  haring  been  married, 
or  any  son  under  that  age,  to  the  other  children  of  the  marriage,  but  which  events 
did  not  happen  :  with  further  provision  in  case  there  should  be  no  child  of  the  said 
then  intended  marriage,  [57]  and  for  the  appointment  of  new  trustees  of  the  settle- 
ment. 

The  settlement  did  not  contain  any  hotchpot  clause. 

The  marriage  between  Roger  Baskett  and  Sarah  Foster  was  duly  solemnised,  and 
there  was  issue  of  such  marriage  three  daughters  and  no  more,  namely,  Sarah,  after- 
wards the  wife  of  the  Defendant  Joshua  Cautley,  and  since  deceased  :  the  Defendant 
Etheldred  Rickley,  and  Elizabeth,  afterwards  the  wife  of  William  Thomas  Clarke, 
who,  together  with  William  Thomas  Clarke,  was  also  dead. 

By  a  deed-poll  under  the  hands  and  seals  of  Roger  Baskett  and  Sarah,  his  wife, 
"bearing  date  the  6th  June  1837,  after  reciting  the  settlement  of  the  10th  July  1804, 
and  that  Roger  Baskett  and  Sarah  his  wife  had  issue  three  daughters,  namely,  Sarah, 
Etheldred,  and  Elizabeth,  who  were  all  then  living,  it  was  declared  that  in  considera- 
tion of  the  natural  love  and  atfection  which  the  said  Roger  Baskett  and  Sarah  his 
wife  had  toward  their  daughter  the  said  Sarah  Baskett,  and  in  pursuance  and  part 
•execution  of  the  power  for  that  purpose  given  to  them  in  and  by  the  indenture  of 
settlement,  they  the  said  Roger  IBaskett  and  Sarah  his  wife  did  yet  so  nevertheless 
as  not  to  prejudice  or  affect  the  same  power  or  authority  of  appointment,  further 
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than  to  the  extent  thereinafter  specified,  and  also  in  case  of  no  complete  exercise  or 
execution  of  the  same  power  or  authority  as  to  the  share  or  shares  of  the  trust 
nionevs  and  premises  not  afiected  by  the  deed-poll,  so  as  not  to  prejudice  or  affect 
the  ri"ht  or  contingent  interest  of  their  daughter  Sarah  Baskett  under  the  proviso 
for  aecnior  and  survivorship  of  the  share  in  the  trust-moneys  and  premises  in  case 
of  the  [58]  death  of  any  or  either  of  their  other  children,  in  such  manner  as  was 
specified  and  contained  in  the  indenture  of  settlement  and  notwithstanding  that  in 
case  of  no  complete  appointment,  the  then  present  appointment  was  intended  to  be 
made  in  licvi  of  all  claims  and  demands  of  their  daughter  Sarah  Baskett,  to  or  for  her 
or'i<nnal  or  principal  share  or  interest  in  the  same  trust-moneys  and  premises  jointly 
and  each  of  them  did  irrevocably  limit,  declare  and  appoint  that  the  said  John  Foster 
and  James  Torkington  or  the  survivor  of  them,  his  executors  or  administrators,  or 
other  such  new  trustees  or  trustee  as  should  be  appointed  under  or  by  virtue  of  the 
before-recited  indenture  of  settlement  should  upon  and  immediately  after  the  decease 
of  the  survivor  of  them  the  said  Koger  Baskett  and  Sarah  his  wife,  pay  assign  and 
transfer  one  equal  and  full  third  part  or  share  of  and  in  the  said  sum  of  £9009,  3s. 
8d.  £3  per  cent.  Reduced  annuities,  so  comprised  in  the  thereinbefore  recited 
indenture  of  settlement,  unto  their  said  daughter  Sarah  Baskett,  her  executors, 
administrators  and  assigns,  as  and  for  her  original  share  and  interest  in  the  same 
trust-moneys  and  premises,  and  be  and  for  her  own  use  absolutely. 

By  the  settlement  bearing  date  the  7th  June  1837,  and  made  on  the  marriage  of 
Sarah  Baskett  with  Joshua  Cautley,  to  which  settlement  her  father  Roger  Baskett 
was  a  party,  all  the  full  third  part,  portion  or  interest  of  her  the  said  Sarah  Baskett 
the  dauijhter  in  the  said  sum  of  £9009,  3s.  8d.  £3  per  cent.  Eeduced  annuities,  settled 
under  or  by  virtue  of  the  indenture  of  settlement  of  the  10th  July  1804,  and  then 
vested  in  the  trustees  under  the  said  settlement  of  1804,  which  said  share  and 
interest  was  appointed  to  her  under  the  said  deed-poll,  and  all  other  the  share  or 
interest,  shares  or  interests,  sum  or  sums  of  money  (if  any)  which  might  [59]  accrue 
or  devolve  to  her  the  said  Sarah  Baskett  the  daughter  under  or  by  virtue  of  the  same 
indenture  of  settlement,  or  otherwise  were  vested  in  trustees  for  the  benefit  of  her- 
self and  her  husband  for  life,  with  remainder  to  their  children. 

Roger  Baskett,  by  his  will,  dated  August  23d,  1838,  gave  all  his  personal  estate 
to  trustees  upon  the  trusts  therein  mentioned.  The  will  contained  the  following 
proviso — provided  also  and  he  the  said  testator  thereby  directed  and  declared  that 
the  bequest  or  declaration  of  trust  thereinbefore  made  in  favour  of  his  the  said 
testator's  said  daughter  Sarah  and  her  children  was  made  upon  condition  that  his 
said  daughter  Sarah  should  bring  into  hotchpot  the  sum  of  £1000,  advanced  by  him 
the  said  testator  to  her  upon  her  marriage,  and  also  that  she  his  said  daughter  should 
renounce  and  give  up  all  claim  to  any  share  in  the  sum  of  £9009,  3s.  8d.  £3  per 
cent.  Reduced  annuities,  settled  under  his  the  said  testator's  settlement  upon  his 
marriage  with  his  said  wife,  beyond  the  one-third  part  or  share  of  the  same  sum  of 
£9009,  3s.  8d.  appointed  to  his  said  daughter  Sarah  upon  her  said  marriage  ;  and  in 
case  his  said  daughter  should  fail  or  neglect  to  bring  into  hotchpot  the  said  sum  of 
£1000,  or  to  release  all  such  claim  as  therein  mentioned,  then  he  directed  and  declared 
that  the  sum  of  £3000  should  be  deducted  from  the  one-third  share  of  the  produce  of 
his  the  said  testator's  said  real  and  personal  estate  thereinbefore  directed  to  be  set 
apart  for  his  said  daughter  Sarah  and  her  children,  and  should  be  added  in  equal 
moieties  to  the  one-third  shares  thereinbefore  directed  to  be  set  apart  for  his  said 
other  daughters  respectively,  and  be  held  as  part  of  their  said  intended  shares 
respectively  as  therein  mentioned. 

The  testator  died  on  the  20th  March  1841,  having  never  exercised  the  powers  of 
appointment  reserved  to  [60]  him  and  his  wife  jointly,  except  by  the  deed-poll  of 
June  1837,  as  to  one-third  part  of  the  trust  funds.  His  daughter  Etheldred  married 
the  Defendant  Pinckney ;  and  his  daughter  Elizabeth  married  W.  T.  Clarke,  and  by 
their  marriage  settlement  she  had  the  power  of  appointing  her  expectant  share  in  the 
£9009  under  the  settlement  of  1804,  and  she,  in  pursuance  of  that  power,  by  her  will 
gave  all  her  real  and  personal  estate  over  which  she  had  a  power  of  appointing  to  her 
husband  and  died.  The  Defendant  "W.  Scarborough  claimed  under  the  will  o'f  W.  T. 
Clarke,  who  survived  his  wife,  and  died  on  the  11th  June  1846. 

The  Yice-Chancellor  Stuart  having  held  that  Sarah  Cautley  became  entitled  under 
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the  settlement  of  1804  to  onc-thinl  part  of  the  uiiaiijjoiiited  residue  of  and  in  the 
trust  funds,  in  addition  to  the  one-third  part  appointed  to  her  by  the  deed-poll 
of  June  1837,  the  Defendant  W.  Scarborough  now  appealed  to  the  Lord  Chancellor. 

Mr.  Lloj'd  and  Mr.  Shapter  for  W.  Scarborough,  in  support  of  the  appeal. 
Although  in  the  deed  of  appointment  of  June  1837,  there  is  an  express  negation  of 
the  right  of  Mrs.  Cautley  to  participate  in  the  unappointed  residue,  the  Vice- 
Chancellor  has  nevertheless  declared  that  she  had  such  a  right.  \Ve  submit  that 
under  such  circumstances,  the  appointment  was  in  the  nature  of  a  conditional 
appointment,  and  amounted  to  or  at  least  supplied  the  defect  of  a  hotchpot  clause  in 
the  original  settlement,  and  under  .such  circumstances  there  can  be  no  implication, 
as  in  the  case  of  an  heir  at  law.  The  appointment  which  was  made  "  in  lieu  of  all 
claims  and  demands  "  amounted  to  a  contract  on  the  part  of  the  appointee  to  bring 
her  share  into  hotchpot  if  she  should  seek  to  participate  in  the  residue,  which  is 
incorrectly  assumed  to  be  an  un-[61]-appointed  fund.  We  rely  on  the  authority  of 
Simji.'ian  v.  Paul  (2  Eden,  34),  recognized  and  approved  by  Sir  W.  Wood  in  Lee  v. 
Head  (1  K.  &  J.  620).  The  case  of  Wilson  v.  Piggott  (2  Ves.  jun.  351)  may  at  first 
sight  be  thought  opposed  to  our  contention,  because  the  result  of  that  decision  was  to 
vest  the  unappointed  residue  in  all  the  children  equally,  though  an  appointment  had 
lieen  exercised  in  favour  of  one  of  them  "as  her  share;"  but  it  is  to  be  observed,  as 
Lord  Alvanley  there  stated,  that  the  appointor  had  not  in  express  words  said  that 
the  part  appointed  was  to  be  taken  in  lieu  of  her  share,  but  "  as  her  share,"  the 
necessary  inference  from  which  is  that  in  the  present  case  the  words  are  sufficient  to 
exclude  the  Respondent  from  participating  in  the  residue.  In  the  case  of  Fortescue  v. 
Uregor  (5  Ves.  553),  there  being  a  power  of  appointment  to  be  exercised  among  three 
persons,  and  the  power  being  executed  in  favour  of  one,  with  a  recital  that  the 
donee  of  the  power  was  desirous  that  the  fund  should  be  equally  divided,  it  was  held 
to  be  sufficient  to  exclude  the  appointee  from  participating  in  the  unappointed 
residue.  In  the  case  of  Folkes  v.  Western  (9  Ves.  456)  an  advancement  was  held  to  be 
a  satisfaction.  So  in  Allmvay  v.  AUmvay  (4  Dr.  &  War.  386.  See  p.  391),  Lord  St. 
Leonards  said  that  if  there  had  appeared  in  that  case  an  intention  expressed  or 
implied  at  the  execution  of  the  power,  he  would  have  followed  the  decision  in 
Fortescue  v.  G-regor  (5  Ves.  553).  On  similar  principles,  where  a  testator  excludes  his 
wife  or  any  one  of  his  next  of  kin  in  every  possible  event,  this  Court  will  effectuate 
such  intention  ;  Davila  v.  Davila  (2  Vern.  724) ;  Cleaver  v.  Spurling  (2  P.  Wms.  526) ; 
J'aehell  v.  Breton  (5  B.  P.  C.  51,  Toml.  edit.) ;  Druce  v.  Denison  (6  Ves.  385) ;  Gurly  v. 
Gurhj  (8  CI.  &  Fin.  743) ;  and  even  an  [62]  heir  at  law  may  be  excluded  by  implica- 
tion, Hughes  v.  Evans  (13  Sim.  496).  In  the  cases  of  Johnson  v.  Johnson  (4  Beav.  318) 
and  iromheell  v.  Hanrott  (14  Beav.  143),  there  was  an  attempt  to  exclude  certain 
persons  without  specifically  carrying  out  that  intention  by  giving  it  over  to  some- 
one else. 

Mr.  Malins  and  Mr.  Dickinson,  for  the  children  of  Mrs.  Cautley.  The  argument 
of  the  Appellant  must  assume  that  the  donee  of  the  power  by  appointing  to  one  child 
a  share  necessarily  excludes  that  child  from  sharing  in  the  residue.  The  claim  of  the 
children,  however,  is  not  under  the  appointment,  but  paramount  to  it,  as  representing 
their  deceased  mother  ;  and  in  truth  the  only  question  is  whether  the  appointment  of 
part  implies  the  appointment  of  the  residue,  for  unless  it  does  the  Appellant's  case 
must  fail.  Here  it  is  to  be  observed,  that  there  was  not  only  no  implied  appoint- 
ment of  the  residue,  but  an  express  reservation  of  the  power  to  appoint  it.  A  mere 
recital  of  an  intention  to  exclude  certain  persons  who  might  be  objects  of  the  power 
is  clearly  insufficient  to  exclude  them  ;  Wilson  v.  Piggott  (2  Ves.  jun.  351) ;  Bristoiv  v. 
JFanle  (2  Ves.  jun.  336).  The  case  of  Simpson  v.  Paul  (2  Eden,  34)  is  not  approved 
by  Lord  St.  Leonards,  Sugden  on  Powers,  vol.  1,  page  358.  The  cases  of  Lee  v.  Head 
(1  K.  &  J.  620)  and  Folkes  v.  Western  (9  Ves.  456)  have  no  application,  because  in  each 
of  those  cases  the  parties  had  expressly  released  their  interests  in  the  estates. 

Mr.  Elmsley  and  Mr.  Hallett,  for  Mr.  and  Mrs.  Pinckney. 

Mr.  Wigram  and  Mr.  Law,  for  the  trustees. 

[63]  [In  the  course  of  the  argument  the  Appellant's  counsel  was  about  to  refer  to 
the  proviso  in  the  will  of  Roger  Baskett,  with  a  view  of  .shewing  that  by  the  deed- 
poll  of  1837  there  was  an  intention  of  excluding  Sarah  Cautley  from  participating  in 
the  unappointed  fund,  but  the  Lord  Chancellor  held  that  the  will  could  not  be  looked 
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at  for  the  purpose  of  helping  the  (|uestion  of  construction  as  to  whether,  under  the 
deed  of  1837,  by  necessary  implication  the  two-thirds  of  the  fund  must  be  considered 
as  havin-r  been  appointed  "to  the  two  other  daughters.] 

Mr.  Llovd,  in  reply. 

TiiK  LiiiU)  Chancellor  [Cranworth].  I  shall  not  finally  dispose  of  this  case  till 
I  look  into  the  authorities.  It  would  lie  dangerous  to  throw  doubts  on  general 
principles,  and  it  is  in  my  opinion  far  better  to  have  a  known  rule  than  to  speculate 
upon  what  such  rule  might  or  ought  to  1)6.  It  has  lieen  long  settled  that  where 
persons  have  a  power  to  appoint  a  fund  among  children,  and  in  default  of  appoint- 
ment the  fund  is  to  go  among  all  the  children  equally,  2»'imd  facie  it  does  not  exclude 
the  one  in  whose  favour  an  appointment  may  have  been  made  from  sharing  in  the 
unappointed  part ;  nor  does  the  amount  of  the  appointment  matter — the  mere  cir- 
cumstance that  the  portion  left  unappointed  is  such  as  would  give  to  each  of  the  other 
children  a  sum  equal  to  what  has  been  appointed  is  immaterial,  though  in  all  proba- 
bility it  might  militate  against  the  intention  of  the  appointors.  This  is  the  rule 
established  ni  Jf'ilsmi  v.  riijott  (2  Ves.  jun.  .351),  and  acted  on  by  the  Master  of  the 
Rolls  in  Jl'omhu-eU  v.  Hanrott  (14  Beav.  143) ;  and  I  may  here  observe  that  I  entirely 
concur  with  the  Master  of  the  Rolls  in  his  judgment  in  that  case. 

[64]  The  question  in  every  case  is  whether  anything  can  be  discovered  to  take  it 
out  of  the  rule  so  established.  In  the  case  of  Fortemie  v.  Grregm-  (.5  Ves.  553),  there 
being  a  fund  in  Court  subject  to  a  power  of  appointment,  it  was  stated  on  a  petition 
by  one  of  the  objects  of  the  power,  that  the  donee  of  the  power  was  desirous  that 
the  fund  might  be  equally  divided,  and  accordingly  one-third  was  transferred  to  the 
Petitioner.  The  donee  of  the  power  died  without  any  further  execution.  Although 
the  recital  in  the  petition  could  not  operate  as  an  appointment,  and  was  informal,  yet 
the  Court  gave  the  two  remaining  thirds  to  the  two  other  objects  of  the  power ;  and 
under  the  circum-stances  that  decision  was  in  my  oijinion  right. 

I  may  altogether  disregard  the  cases  of  FoUvs  v.  JFestern  (9  Ves.  456)  and  Lee  v. 
Head  (1  K.  &  J.  620) — the  last  was  lately  before  Vice-Chancellor  Wood — because 
they  have  no  application  to  the  present  case,  and  were  governed  by  wholly  different 
considerations.  In  the  case  before  Vice-Chancellor  Wood  the  question  was  whether 
a  parent  who  had  advanced  one  child  intended  to  clear  the  property  of  the  claim  of 
that  child  for  the  benefit  of  his  other  children,  and  a  similar  question  arose  in  the 
case  of  Folh's  v.  JFestern  (9  Ves.  456).  They  were  in  fact  cases  of  advancement,  and 
not  of  appointment. 

The  sole  question  before  me  is  whether  the  words  used  in  the  deed  of  1804  take 
the  case  out  of  the  rule  to  which  I  have  adverted.  They  may  so  take  the  ease  out  of 
that  rule ;  the  words  are  that  the  said  trustees  "  shall  immediately  after  the  decease 
of  the  survivor  of  them,  Roger  Baskett  and  Sarah  his  wife,  pay,  assign  and  transfer 
one  equal,  full  and  third  part  or  share  of  and  in  the  [65]  said  .sum  of  £9009,  3s.  8d. 
£3  per  cent.  Reduced  annuities,  so  comprised  in  the  said  indenture  of  settlement, 
unto  the  said  Sarah  Baskett,  her  executors,  administrators  and  assigns,  as  and  for 
her  original  share  and  interest  in  the  same  trust-monies  and  premises,  and  to  and  for 
her  own  use  absolutely."  If  the  statement  that  it  was  "as  and  for  her  original 
share  "  were  all,  I  should  have  thought  that  the  unappointed  part  of  the  fund  would 
go  just  as  if  there  had  been  no  appointment ;  but  then  there  are  added  two  restric- 
tions, the  first,  "that  in  case  of  no  complete  appointment,  the  then  present  appoint- 
ment was  intended  to  be  made  in  lieu  of  all  claims  and  demands  of  their  said 
daughter  to  or  for  her  original  or  principal  share  or  interest  in  the  same  trust-monies 
and  premises."  I  incline  to  think  that  this  clause  alone  makes  no  difference,  and 
would  amount  to  nothing  more  than  what  would  be  inferred  from  the  appointment 
itself. 

But  there  is  another  clause  not  to  be  found  in  any  of  the  cases  cited,  namely, 
that  the  appointment  in  lieu  of  the  original  or  principal  share  is  to  operate  "so  as 
not  to  prejudice  or  affect  the  right  or  contingent  interest  of  their  said  daughter  under 
the  proviso  for  accruer  and  survivorship  of  the  share  in  the  said  trust-monies  and 
premises  in  case  of  the  death  of  any  or  either  of  the  said  other  children,  m  such 
manner  as  was  specified  and  contained  in  the  said  indenture  of  settlement."  That 
raises  a  distinction.  If  there  had  been  no  appointment,  and  one  of  the  children  had 
died,  the  others  would  take  each  £4500  under  the  original  settlement ;   this  would 
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have  been  their  right  if  there  had  been  no  appointment.  What,  tlien,  does  this 
clause  mean  ?— if,  for  instance,  one  of  the  two  other  children  had  died,  does  it 
mean  that  Sarah  Baskett  shall  take  half  of  the  £(iOOO,  or  if  there  had  been  no 
.appointment,  such  a  sum  as  with  the  sum  [66]  appointed  to  her  would  amount  to 
half  of  the  original  sum  l  If  however  ,£GUO(l  are  all  that  remain  to  be  appointed, 
what  she  would  take  would  be  £3000  out  of  the  .£(;000,  but  that  would  not  be  what 
she  would  have  taken  if  there  had  been  no  appointment.  I  am  not  satisfied  that  this 
will  make  any  difference,  but  I  will  look  into  the  question  moie  attentively  ;  and 
if  upon  consideration  I  should  think  that  it  does  make  a  difference,  and  affords 
grounds  for  departing  from  the  rule,  I  shall  act  accordingly,  but  if  not,  I  shall  not 
•attempt  to  disturb  the  rule  which  has  lieen  so  long  acted  upon. 

yov.  26.  The  Lord  Ch-^ncelluk,  after  recapitulating  the  provisions  in  the  settle- 
ment and  the  deed-poll,  proceeded  as  follows  : — 

The  question  is  one  of  construction,  whether,  by  necessary  implication,  Mr.  and 
Mrs.  Baskett,  the  appointors,  must  not  be  taken  to  have  appointed  the  other  two- 
thirds  to  their  two  other  daughters,  subject  of  course  to  the  absolute  power  of  making 
a  further  appointment,  which  they  reserved  to  themselves  if  they  should  see  fit. 
At  the  conclusion  of  the  argument  I  expressed  myself  as  concurring  in  the  view 
taken  by  the  Vice-Chancellor  of  the  general  rule  as  established  by  the  authorities,  to 
the  effect  that  primi  facie  an  appointee  is  presumed  to  take  a  share  in  the  unappointed 
fund.  That  is  laid  down  in  irHson  v.  I'i<jott  (2  Ves.  jun.  3.51),  and  clearly  elucidated 
by  the  Master  of  the  Rolls  in  IVomhweU  v.  Hanrott  (14  Beav.  143). 

The  question  however  still  remains  whether  in  this  case  it  is  not  by  necessary 
implication  clear,  that  Mr.  and  Mrs.  Baskett  must  have  meant  to  appoint  the  other 
two-thirds  to  their  other  two  daughters,  subject  to  any  right  of  accruer.  I  thiidc 
this  is  the  necessary  inference  [67]  from  the  terms  in  which  the  appointment  is  made. 
The  appointment  of  the  one-third  to  Sarah  is  declared  to  be  intended  to  be  "in  lieu 
•of  all  claims  and  demands  to  or  for  her  original  or  principal  share  or  interest  in 
the  same  trust-monies  and  premises,  *c."  This  clause  as  I  stated  at  the  conclusion 
•of  the  argument  and  as  I  now  think  on  principle  and  authority  would  not  have 
affected  her  right  to  an  equal  share  with  her  two  sisters  in  the  unappointed  part  of 
the  fund  ;  the  consequence  would  be  that,  on  the  death  of  the  p.arents  without 
making  any  further  appointment,  the  unappointed  £()000  would  be  divisible  in  thirds 
among  her  other  two  sisters,  i.e.,  each  would  take  £2000,  or  if  either  of  the  sisters 
ishould  die  under  twenty-one  and  unmarried,  then  Sarah  and  the  surviving  sister 
would  take  each  £3000.  But  the  deed-poll  provides  that  the  appointment  thereby 
made  should  not  prejudice  or  affect  the  right  or  contingent  interest  of  Sarah  under 
the  proviso  for  accruer  and  survivorship  contained  in  the  settlement  in  case  of  the 
•death  of  either  of  her  sisters.  This  clause  however  appeared  and  still  appears  to 
me  to  be  unnecessary  if  the  deed  was  not  to  be  construed  as  giving  (subject  to  any 
future  appointment)  the  two-thirds  to  the  two  other  sisters,  for  if  these  two-thirds 
were  unappointed,  then  the  original  settlement  provides  for  the  case  of  accruing  as 
well  as  original  shares  in  these  two-thirds,  and  no  special  reference  to  that  contin- 
gency was  necessary.  But  if,  under  the  deed-poll,  the  parents  understood  them- 
selves to  be  securing  the  two-thirds  to  their  daughters  Elthedred  and  Elizabeth,  to 
the  exclusion  of  Sarah,  then  the  clause  was  necessary  in  order  to  secure  to  Sarah  a 
moiety  of  the  .share  of  either  of  her  sisters  who  might  die  under  twenty-one  and 
unmarried. 

The  words  to  which  I  refer  shew  that  the  parties  making  the  appointment  sup- 
posed that  but  for  the  in-[68]-troduction  of  those  words  they  would  have  excluded 
Sarah  from  a  possible  right  in  her  sisters'  .shares,  and  this  could  only  be  because  they 
understood  that  they  were  giving  to  them  the  portion  of  the  fund  not  appointed 
to  Sarah.  It  was  suggested  at  the  Bar  that  in  fact,  previou.sly  to  the  execution  of 
the  deed  of  appointment,  all  the  daughters  had  attained  twenty-one,  so  that  in  fact 
no  accruer  could  take  place.  This  does  not  appear  on  the  pleadings,  but  even  if  it 
did  my  view  of  the  case  would  not  be  altered.  It  is  plain  that  Mr.  and  Mrs. 
Baskett  thought  that  there  might  be  a  case  of  accruer,  and  that  it  was  necessary  to 
save  to  Sarah  her  rights  in  case  such  a  contingency  should  occur,  and  this  pre- 
supposes that  the  appointment  did  not  leave  the  portion  of  the  fund  not  given  to 
Sarah  unappointed. 


J  J  56  STODUART   V.    NELSON  6  DE  G.  M.  &  G.  68. 

The  decree  of  the  yice-Chancellor  must  therefore  he  varied  by  introducing  the 
necessary  directions  in  accordance  with  the  opinion  I  have  expressed.  The  costs 
under  the  circumstances  ought  to  come  out  of  the  testator's  estate. 

r681    ST0DD4KT  V   Nelson.     Stanger  v.  Nelson.     Before  the  Lord  Chancellor 
■■     ■'  '  Lord  Cranworth.     Nov.  24,  26,  1855. 

fS  C  -^5  L  J  Ch   116  ;    2  Jur.  N.  S.  27 ;   4  W.  R.  109.      See  In  re  Parker,  1880,  15 
^   ■     "  Ch.  D.  5.36  ;  Jniks  v.  Bannister,  1885,  30  Ch.  D.  517.] 

Where  a  bequest  is  to  "  cousins  "  simpliciier,  first  cousins  only  will,  in  the  absence 
of  anything  to  explain  the  meaning  of  the  testator,  be  entitled. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart,  on  a  question  of 
what  relatives  of  a  testator  were  entitled  to  take,  under  a  bequest  to  "cousins" 
contained  in  his  will. 

James  Freeman,  the  testator,  by  his  will  dated  the  17th  March  1847,  after  making 
certain  specific  bequests,  gave  all  his  freehold  copyhold  and  leasehold  estates  to 
trustees,  whom  he  appointed  his  executors,  upon  trust  to  get  in  and  convert  the 
same  into  money  and  to  invest  the  money  therefrom  arising  ;  and  the  testator  [69] 
declared  that  the  trustees  should  stand  seised  possessed  and  interested  of  and  in  all 
his  said  freehold  copyhold  and  leasehold  estates  and  also  of  and  in  the  moneys 
thereinbefore  directed  to  be  invested  in  trust  in  the  first  place  to  pay  his  funeral 
and  testamentary  expenses  and  certain  legacies  therein  mentioned,  and  subject  thereto 
that  the  estates  and  trust-money  should  be  in  trust  for  his  the  testator's  son  or 
nqjuted  son  James  Freeman  his  executors  administrators  and  assigns  absolutely,  and 
if  James  Freeman  should  die  before  he  should  attain  his  age  of  twenty-one  years  and 
without  leaving  lawful  issue  then  the  trustees  for  the  time  being  of  his  the  testator's 
will  should  stand  seised  possessed  of  and  interested  in  all  his  said  freehold  copyhold 
and  leasehold  estates  upon  trust  to  sell  the  same  in  manner  therein  mentioned,  and 
to  stand  possessed  as  well  of  the  proceeds  of  such  sale  or  sales  as  of  the  said  trust- 
money  l\y  his  said  will  directed  to  be  invested  as  aforesaid  (subject,  nevertheless,  to- 
the  trusts  thereinbefore  declared)  in  trust  for  and  to  pay  the  same  to  all  his  the  said 
testator's  cousins  ivho  should  he  living  at  his  the  said  testator's  decease  in  equal  shares  their 
erecutors  ailministrators  and  assigns  fw  their  own  use  and  benefit.  The  testator  died  on 
the  .3d  January  1848,  and  James  Freeman  the  son  on  the  20th  April  1854,  an  infant 
of  the  age  of  ten  years. 

On  the  16th  April  1855  a  special  claim  was  filed  by  Georgei  Stoddart  and  others, 
who  were  respectively  the  first  cousins  once  removed  and  second  cousins  of  the 
testator  living  at  his  death,  against  the  executors,  and  three  other  persons  who  were 
the  first  cousins  of  the  testator  living  at  his  death,  submitting  that  the  Plaintifls 
and  the  three  first  cousins  and  all  other  cousins  if  any  of  the  testator  living  at  his 
death  were  entitled  to  his  residuary  real  and  personal  estate  in  equal  shares,  and 
claiming  accordingly. 

[70]  On  the  31st  May  1855  a  bill  was  filed  by  Robert  Stanger  and  others,  the  first 
cousins  of  the  testator  living  at  his  death,  being  children  of  brothers  and  sisters  of 
the  testator's  father  Joseph  Freeman  and  his  mother  whose  maiden  name  was 
Stanger,  against  the  executors  and  the  Plaintiffs  to  the  claim,  submitting  that 
according  to  the  true  construction  of  the  will  in  the  events  which  had  happened, 
the  first  cousins  of  the  testator  living  at  his  death  were  entitled  to  his  residuary 
real  and  personal  estate  in  equal  shares  in  exclusion  of  any  other  cousins,  and  praying 
a  decree  according!}',  and  administration  of  the  estate. 

The  case  came  on  before  Vice-Chancellor  Stuart  in  July  1855,  when  His  Honour, 
Vieing  of  opinion  that  there  was  no  authority  limiting  the  meaning  of  the  word  in 
question,  made  a  decree  declaring  that  the  PlaintiiTs  in  the  claim,  being  the  first 
cousins  once  removed  and  second  cousins,  were  within  the  words  of  the  will,  and 
directing  an  inquiry  who  were  the  cousins  of  the  testator  living  at  his  death.  His 
Honour  however  intimated  that,  as  a  stop  must  be  made  somewhere,  he  could,  when 
he  had  the  certificate,  exclude  those  cousins  who  seemed  too  remote. 
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From  this  decision,  the  Plaintiffs  to  the  bill,  the  first  cousins,  appealed. 

Mr.  Malins  and  Mr.  C.  W.  Fal)cr,  for  the  Plaintiffs  in  the  claim,  the  first  cousins 
once  removed  and  second  cousins  of  the  test^ator. 

They  argued  that  there  was  no  authority  for  excluding  any  person  who  legiti- 
mately fell  within  the  meaning  of  the  word  "cousins,"  and  that  there  was  no  ground 
for  saying  that  a  testator  using  the  word  "cousins  "  siinplicitei-  intended  to  designate 
first  cousins  [71]  only.  They  cited  Calderott  \.  Hairiam  (i)  Sim.  4.")7),  and  referred 
to  Mayott  v.  3Iai/ott  (2  Bro.  C.  C.  125),  Silco.r  v.  Bdl  (1  S.  X-  S.  301),  Ch,ii</e  v.  Gooi/i/n- 
{3  Russ.  UO),  Sanilersm  v.  Bai/lei/  (i  Myl.  >t  Cr.  50),  Williams  on  Executors,  vol.'ii. 
p.  885,  3d  ed. 

Mr.  Bacon  and  Mr.  Batten,  for  the  Plaintiffs  to  the  bill,  the  first  cousins  of  the 
testator.  They  argued  that  the  word  "  cousins,"  in  its  original  meaning,  appai-ently 
included  all  relations,  and  referred  to  various  dictionaries  in  support  of  this  position"; 
that  it  had,  however,  in  modern  times,  received  a  more  limited  meaning  even  in 
ordinary  language,  brothers  and  sisters  uncles  and  aunts  being  clearly  excluded  ;  and 
that,  carrying  out  the  principle  of  limitation  which  the  Court  had  applied  in  reference 
to  the  word  "relations"  {lioach  v.  Haminowl  (Prec.  Ch.  -tOl),  Anoni/iuon.f  (1  P.  W. 
326)),  the  right  meaning  to  give  to  the  word  "  cousins  "  was  to  limit  it  to  first  cousins 
only. 

Mr.  C.  Wood,  for  the  trustees. 

A"ov.  26.  The  Lord  Chancellor  [Cranworth].  In  this  case  I  have  come  to  the 
conclusion  that  the  only  persons  who  can  take  are  the  first  cousins  of  the  testator 
living  at  his  death.  The  testator  has  unfortunately  used  expressions  without  being 
aware  of  their  effect,  and  the  Court  has  nothing  to  guide  it  as  to  what  his  meaning 
was  but  the  words  themselves,  the  case  being  wholly  untouched  liy  authority.  In 
other  in-[72]-stances  there  have  been  circumstances  enabling  the  Court  to  put  an 
interpretation  on  the  words  used,  but  there  is  nothing  of  the  sort  here.  The  testator 
simply  directs  his  estates  to  be  sold,  and  the  proceeds  to  be  applied  in  payment  of  his 
funeral  and  testamentary  expenses  and  certain  legacies,  and  upon  an  event  which  has 
happened  that  the  proceeds  shall  be  divided  among  all  his  "  cousins  "  who  shall  be 
living  at  his  death.  The  question  now  to  be  determined  arises  between  first  cousins, 
second  cousins,  and  first  cousins  once  removed,  and  the  Vice-Chancellor  has  deter- 
mined in  favour  of  cousins  generally,  and  ordered  advertisements  for  all  cousins  to 
come  in.  The  decree  in  this  form  cannot  be  right,  for  it  ought  not  to  have  directed 
an  advertisement  without  determining  what  cousins  were  entitled,  and  the  Court  was 
bound  to  declare  what  was  the  meaning  of  the  word  used.  I  have  come  to  the  con- 
clusion that  it  means  first  cousins  only. 

I  must  assume  that  the  testator  intended  to  direct  a  trust  which  could  be  carried 
into  execution  ;  and,  if  the  door  was  opened  to  all  cousins,  the  meaning  of  the  word 
would  be  much  the  same  as  that  of  relations.  This  consideration  led  me  to  look  at 
the  first  cases,  where  words,  including  relations  generally,  were  cut  down  to  next  of  kin, 
accordingto  the  Statuteof  Distributions ;  and  there  is  a  case  of  Carr  v.  Beilfovil{\L  Reports 
in  Chancery,  146),  30  Car.  2,  that  is  about  seven  years  after  the  statute  was  passed. 
There  the  testator  Edmund  Arnold,  "having  no  child,  by  his  will,  whereof  he  made 
the  Defendant  Bedford  executor,  gave  several  legacies  to  several  persons  and  uses, 
and  gave  all  the  rest  and  residue  of  his  monies  and  personal  estate,  after  debts  paid, 
to  and  amongst  his  kindred,  according  to  their  most  need,  to  be  distributed  amongst 
them  by  his  executors,  saving  such  legacies  as  [73]  he  should  by  his  will  or  any 
codicil  further  dispose  of:"  and  the  Court,  "taking  into  consideration  to  what 
degree  of  kindred  the  testator's  bequest  of  the  residue  of  his  personal  estate  to  his 
kindred  of  most  need  could  extend  ;  that  the  Act  of  Parliament  for  better  settling 
intestates'  estates  was  the  best  rule  that  could  be  oliserved  as  to  the  limiting  the 
extent  of  the  word  kindred,  and  that  it  should  extend  only  to  the  testator's  sister 
Anne  Carr  and  her  children,  and  to  the  testator's  nephews  and  nieces  now  living ; 
and  that  no  kindred  out  of  the  degree  of  a  brother  or  sister  to  the  testator,  or  a  child 
of  such  brother  or  sister,  ought  to  come  in  or  have  any  share  of  the  said  residue  : " 
that  is  to  .say,  that  an  Act  having  passed  regulating  who  should  take  in  cases  of  intes- 
tacy, the  Court,  cutting  the  knot  in  the  case  before  it,  said  that  the  best  way  was  to 
determine,  that  by  kindred  the  testator  must  be  taken  to  have  meant  those  whom  the 
Act  pointed  out.     Exactly  the  same  rule  cannot  be  applied  here,  because  the  term 
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cousins  is  a  more  general  word  than  kindred  ;    and    I  can,  therefore,  only  act  hy 
analogy,  and  consitlor  what  is  the  practical  construction  to  be  put  on  the  word. 

I  think  that,  if  a  testator  says  no  more  than  that  he  gives  to  "cousins,"  he  must 
be  taken  to  mean  first  cousin.s.  That  will  be  a  practical  construction,  and  one  by 
which  the  [larties  entitled  will  be  easily  ascertained:  it  coincides  too  with  ordinary 
experience,  for  when  a  person  speaks  of  cousins  he  generally  means  fir.st  cousins,  the 
children  of  an  uncle  or  aunt ;  and  I  think  that,  in  the  present  case,  there  being  first 
cousins,  this  is  the  proper  construction  to  adopt.  The  decree  must,  therefore,  be  varied 
accordingly,  and  the  suit  by  cousins  more  remote  must  be  dismissed.  The  declaration 
will  be,  that  by  cousins  are  meant  first  cousins  only  :  the  costs  of  all  parties  ought  to^ 
come  out  of  the  estate. 

[74]     Ei>\v.\RDS  r.  H.iLL.     Before  the  Lord  Chancellor  Lord  Cranworth. 
Nor.  6,  7,  Dec.  3,  1855. 

[S.C.llHare,!  ;  25L.J.Ch.82;  iJur.  N.  S.  1189  ;  4  W.  R.  IIL  See  Fisher  v.  Brierlij, 
1860,  1  De  G.  F.  &  J.  663  ;  Entwistle  v.  Davis,  1867,  L.  R.  4  Eq.  276  ;  Reg.  v. 
Commissumers  of  (he  Port  of  Southampton,  1870,  L.  R.  4  H.  L.  459;  Holdsivorth  v. 
Davenport,  1876,  3  Ch.  D.  189.  Distinguished,  Chandler  v.  Howell,  1876,  4  Ch.  D. 
659.  See  Shepheard.  v.  Beetham,  1877,  6  Ch.  D.  600;  In  re  Holburne,  1885,  53  L. 
T.  215  ;  Li  re  Fickard  [1894],  2  Ch.  91.] 

A  testatrix  by  her  will  directed  her  executors  as  opportunity  might  offer  to  apply 
such  part  or  parts  of  the  residue  of  her  personal  estate  as  by  law  might  be  legally 
applied  to  such  purposes  in  the  endowment  of  district  churches  or  chapels  in 
populous  parishes.  Held,  affirming  the  decision  of  yice-Chancellor  Wood,  that 
this  gift  was  good,  not  being  within  the  provisions  of  the  Statute  of  Mortmain. 

A  gift  of  personal  estate  to  be  employed  in  the  endowment  of  existing  churches  or 
chapels,  is  not  void  as  being  a  gift  of  personal  estate  to  be  laid  out  or  disposed  of 
in  the  purchase  of  land. 

A  similar  gift,  applicable  to  churches  and  chapels  to  be  hereafter  erected,  would  be 
supported,  Semlde. 

Shares  in  an  incorporated  company  are  not  an  estate  or  interest  in  land  within  the 
meaning  of  the  Statute  of  Mortmain  ;  nor  does  it  make  any  difference  that  the  Act 
of  Parliament  incorporating  the  company  does  not  contain  a  clause  declaring  the 
shares  to  be  personal  estate. 

Arrears  of  rent  are  not  an  estate  or  interest  in  land  within  the  meaning  of  the  Statute 
of  Mortmain. 

JFare  v.  Cumberlege,  20  Beav.  503,  overruled. 

This  was  an  appeal  by  the  Plaiutifi's  against  a  decision  of  Vice-Chancellor  Wood. 
The  questions  in  the  suit,  which  was  for  the  administration  of  the  estate  of  Miss  Jane 
Cook,  related  to  a  bequest  contained  in  the  will  of  that  lady  with  reference  to  a. 
particular  portion  of  her  residuary  estate,  the  Plaintiffs,  who  were  some  of  her  next 
of  kin,  contending,  first,  that  the  whole  bequest  was  invalid  under  the  Statute  of 
Mortmain,  and,  secondly,  that  certain  items  of  which  the  residue  consisted  were 
interests  in  land  within  the  meaning  of  that  statute.  The  Yice-Chancellor  decided 
in  favour  of  the  validity  of  the  bequest. 

A  full  report  of  the  case,  and  of  the  judgment  of  His  Honour,  together  with  the 
decree,  is  given  in  the  11th  Volume  of  Mr.  Hare's  Reports,  page  1  :  and  the  following 
statement,  which  is  neces-sary  to  render  the  argument  intelligible  to  the  reader,  is 
taken  from  that  report. 

The  will  in  question,  which  was  dated  the  5th  June  1850,  contained  among  others- 
the  following  bequests  :— "  I  give  and  bequeath  all  my  personal  estate  of  which  [75] 
I  may  die  possessed  to  my  executors  in  trust  to  be  disposed  of  by  them  in  the 
manner  hereinafter  mentioned  I  direct  them  to  invest  in  their  names  such  a  sum  of 
sterling  money  as  will  purchase  the  sum  of  £2200  3i  per  cent.  Reduced  annuities 
and  to  pay  the  dividends  thereof  as  and  when  received  unto  Jane  Hill  Walker  of  " 
&c.  "  for  her  separate  use."     Then  followed  a  gift  of  the  same  sum,  at  the  decease 
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of  the  said  legatee,  to  her  son  and  daughter.  The  testatrix  then  proceeded  :— "  I 
direct  my  executors  to  transfer  to  tlie  trustees  for  the  time  being  of  the  Society  for 
Promoting  Christianity  among  the  Jews  all  the  3  per  cent,  consolidated  Bank 
annuities  which  at  my  decease  shall  be  standing  in  my  name  in  the  books  of  the 
Governor'  and  Company  of  the  Hank  of  England  the  dividends  thereof  to  be  applied 
for  the  general  purposes  of  the  society  but  I  earnestly  recommend  to  the  comniittee 
of  such  society  not  to  expend  the  capital  thereof  or  any  portion  thereof  unless  for 
extraordinary  contingencies  but  to  consider  it  as  a  reserve  fund  and  from  time  to 
time  as  soon  as  convenient  to  replace  and  restore  any  portion  which  mav  have  been 
used  I  direct  my  executors  to  transfer  to  the  treasurer  for  the  time  "being  of  the 
institutions  or  societies  after  mentioned  the  following  sums  of  3]  per  cent.  Reduced 
annuities  viz.  'To  the  Operative  Jewish  Converts  Institution  £1000'  'To  the 
Episcopal  Jews  Chapel  Abrahamic  Society  £2000'  'To  the  Trinitarian  Bible  Society 
£2000'  'To  the  Church  Missionary  Society  £5000'  'To  the  British  and  Foreign 
Bible  Society  £5000'  'To  the  Malta  Protestant  College  £1000'  'To  the  E.linburgh 
Bible  Society  for  the  Distribution  of  Gallic  Bililes  and  Testaments  in  the  Highlands 
and  Islands  of  Scotland  £1000  '  and  'To  the  Irish  Society  of  London  for  the  Distri- 
bution of  Bibles  Testaments  and  Common  Prayer  Books  in  the  Irish  language  and 
character  amongst  the  Irish-speaking  popu-[76]-lation  of  Ireland  £1000'  all  which 
sums  I  direct  shall  be  applied  by  the  managers  or  committees  of  the  said  respective 
institutions  or  societies  in  furtherance  of  the  objects  of  such  institutions  or  societies 
respectively  and  should  I  not  have  sufficient  3  j  per  cents,  at  my  death  to  answer 
such  bequests  my  executors  shall  purchase  the  deficiency  from  my  other  personal 
estate  legally  applicable  to  the  purposes  aforesaid  And  I  give  the  following  legacies 
of  sterling  money  viz.  To  the  Right  Reverend  H.  Gobart  Bishop  of  Jerusalem  the 
Reverend  John  Nicolayson  Minister  of  Christ  Church  Jerusalem  and  John  Christian 
Richai'd  now  or  late  of  Palestine  Place  Bethnal  Green  in  the  county  of  Middlesex 
clerk  the  sura  of  £200  each  for  their  own  respective  use  as  tokens  of  my  esteem  and 
regard  To  each  of  my  executors  hereinafter  appointed  the  sum  of  £300  as  some 
compensation  for  the  trouble  they  will  have  in  the  execution  of  the  trusts  of  this  my 
will  And  I  specifically  will  and  direct  that  the  legacies  of  sterling  money  hereby 
given  shall  primarily  be  charged  on  and  come  out  of  such  part  of  my  personal  estate 
(if  any)  as  in  its  nature  cannot  legally  be  bequeathed  for  charitable  purposes  And 
I  further  will  and  declare  that  all  the  said  transfers  shall  be  made  and  legacies  paid 
within  three  months  from  the  time  of  my  decease  and  as  to  the  legacies  of  sterling 
money  free  of  legacy  duty  .  .  .  And  as  to  the  residue  of  my  personal  estate  which 
shall  not  be  otherwise  disposed  of  by  me  I  direct  my  said  executoi-s  as  opportunity 
may  ofter  to  apply  such  part  or  parts  thereof  as  by  law  may  be  legally  applied  to 
such  purposes  in  the  endowment  of  district  churches  or  chapels  in  populous  parishes 
in  order  that  the  poor  may  have  the  Gospel  preached  to  them  in  this  country  And 
I  wish  a  preference  given  to  those  parishes  the  churches  of  which  are  under  the 
patronage  of  the  trustees  of  my  late  friend  the  Reverend  Charles  Simeon  and  other 
simi-[77]-lar  trusts."  The  testatrix  then  appointed  the  Defendants  Hall,  Browne 
and  Frampton  her  executors  ;  and  the  will  concluded  with  the  following  passage  : — 
"  And  as  to  my  real  estate  and  those  parts  (if  any)  of  my  personal  estate  inapplicable 
by  law  to  the  purposes  aforesaid  and  not  herein  disposed  of  I  at  present  make  no 
disposition." 

The  Master,  under  a  reference  directed  in  the  suit,  found  that  the  estate  of  the 
testatrix,  amongst  other  things,  consisted  of — £34,788  3\  per  cent,  annuities  (value 
on  the  11th  February  1851,  the  day  of  the  testatrix's  death,  £34,430,  4.s.  4d.),  £500 
Bank  stock  (value  at  the  same  time  £1075),  £27,069  5s.  consols  (value  at  the  same 
time  £26,121,  16s.  6d.),  eight  £100  shares  in  the  Oxford  Canal  Navigation  Company 
(value  at  the  same  time  £1280),  ninety-nine  £100  shares  sixty-three  £50  or  half- 
shares  eight  £25  or  quarter  shares  and  four  £12,  10s.  or  eighth  shares  in  the  Grand 
Junction  Canal  Company  (value  at  the  same  time  £8246),  177  Preferential  stock  in 
the  Grand  Junction  Canal  Company  created  under  the  General  Canal  Act  of  the  10 
&  11  Yict.  c.  94  and  the  Companies  Clauses  Consolidation  Act,  1845  (value  at  the 
same  time  £1947),  twenty  £100  shares  in  the  Grand  Union  Canal  Company  (value 
at  the  same  time  £480),  one  hundred  and  forty-six  £50  shares  in  the  (irand  Junction 
AVaterworks  Company  (value  at  the  same  time  £10,074)  and  the  sum  of  £876  due 


11(30  EDWARDS    V.    HALL  6  DE  G.  M.  &  O.  78. 

for  dividends  thereon  accrued  up  to  the  12th  December  1850,  £860,  13s.  Id.  cash 
due  from  John  Brogden  and  John  Brogden  the  younger  for  the  purchase  of  the  shares 
and  interest  of  the  testatrix  in  the  Ulverstone  Canal  Navigation  Company  and  Canal 
Warehouse  of  the  said  company  including  monies  advanced  by  her  to  the  company 
on  mortgage  of  the  said  Ulverstone  Canal,  two  XlOO  shares  in  the  Oxford  Gas-Light 
and  Coke'"[78]  Company  (value  at  the  same  time  £560),  the  sum  of  £1-2,000  the 
amount  of  the  purchase-money  of  estates  in  the  county  of  Buckingham  by  agreement 
of  the  25th  July  1848  contracted  to  be  sold  to  Sir  Harry  Verney  Bart,  together  with 
the  rents  and  profits  of  the  said  estate  due  at  and  apportioned  up  to  the  day  of  the 
death  of  the  testatrix,  the  purchase-money  of  estates  in  the  county  of  Buckingham 
contracted  to  be  sold  by  the  testatrix  to  Francis  Smith,  the  sum  of  £52,  4s.  the 
balance  of  purchase-money  of  a  plot  of  land  at  Charlton  Kings  contracted  to  be  sold 
by  the  testatrix  to  Samuel  Higgs  Gael  Esq.,  furniture  &c.  (value  at  the  same  time 
£260,  Os.  6d.),  arrears  of  rent  due  to  the  testatrix  at  the  time  of  her  death  £164, 
lis.  Id.  whereof  the  sum  of  £67,  13s.  had  since  been  received  and  the  remainder 
whereof  was  alleged  to  be  bad,  the  sum  of  £10,139,  12s.  6d.  cash  standing  to  the 
credit  of  her  account  with  the  City  of  Gloucester  Bank,  and  two  sums  £29  and 
£20,  4s.  4d.  due  from  other  persons. 

Mr.  Rolt  and  Mr.  Bevir,  for  the  Plaintiffs.  They  insisted  that  if  the  trust  in 
question  might  be  executed  in  such  a  way  as  necessarily  to  lead  to  the  bringing  of 
land  into  mortmain,  it  was  void  ;  that  the  scheme  which  the  Vice-Chancellor  had 
directed  could  not  be  carried  out  consistently  with  the  Statute  9  Geo.  2,  c.  36,  and 
that  therefore  it  was  necessary  at  once  to  take  the  objection  by  the  present  appeal. 
They  examined  and  commented  on  tlie  following  cases,  as  authorities  in  favour  of 
the  view  they  were  submitting,  Pelliam  v.  Anderson  (2  Eden,  296),  Chapman  v.  Brown 
(6  Ves.  404),  The  At(m-nei/-General  v.  Par.-^ms  (8  Yes.  186),  The  Attorneii-General  v. 
Davies  (9  Ves.  535),  Prit-]i9']-chard  v.  Arhouin  (3  Russ.  456),  The  Attwneii-General  v. 
Hoilgson  (15  Sim.  146),  Lone/staff  v.  Bennison  (1  Drew.  28).  They  then  commented 
on  the  cases  relied  on  by  the  Vice-Chancellor  in  his  judgment,  namely,  Sorreshi/  v. 
HoUins(9  Mod.  221),  Attorney-General  v.  IVilUams  (2  Cox,  387),  Mather  v.  Scott  (2 
Keen,  172),  Henshaw  v.  Atkinson  (3  Madd.  306),  Tri/e  v.  The  Corporation  of  Gloucester 
(14  Beav.  173).  They  noticed  that  Sorresh;/  v.  HoUins  was  one  of  those  earlier  cases 
referred  to  by  Lord  Eldon  as  having  been  decided  at  a  time  when  the  Court  went 
out  of  its  way  to  evade  the  statute.  They  submitted  that  the  testatrix  clearly 
pointed  to  the  establishment  of  new  places  of  worship,  and  that,  consistently  with 
the  scheme  of  the  will,  endowment  would  necessarily  include  building.  They  further 
contended  as  to  the  several  items  of  which  the  residue  was  found  to  consist  that 
they  were  interests  in  land  within  the  meaning  of  the  statute. 

The  following  cases  were  also  cited  on  the  first  question  ; — Longhead  v.  Phelps  (2 
Sir  "\V.  Black.  704),  Grimmett  v.  Grimmett  (Amb.  210),  Proctor  v.  Bishop  of  Bath  and 
Wells  (2  H.  Black,  358),  Grieves  v.  Case  (4  Bro.  C.  C.  67),  Gihlett  v.  Hobson  {3  Mvl  & 
K.  517),  Baker  v.  Sutton  (1  Keen,  224),  Attorney-General  v.  Hull  (9  Hare,  647"),  Be 
Clancy  (16  Beav.  295). 

The  followng  authorities  were  cited  and  commented  on  upon  the  second  point ; — 
Knapp  V.  JrUliam  (4  Ves.  430,  n.),  Hoicse  v.  Chapman  (4  Ves.  542),  Finch  v.  Squire  (10 
Ves.  41,)  Baxter  v.  Brown  (7  Man.  *  Gr.  198),  Sparlinc/  v.  Parker  (9  Beav.  450),  Tom- 
linsm  v.  Tom-\%(li\linson  (9  Beav.  459),  Hiltm  v.  Giraud  (1  De  G.  &  S.  183),  Ashton 
V.  Lm-d  Langdale  (4  De  G.  &  S.  402),  The  Attorney-General  v.  Jones  (1  Mac.  &  G.  574), 
Mi/ers  V.  Perigal  (2  De  G.  Mac.  &  G.  599),  The  Attorney-General  v.  Giles  (5  Law  J. 
(Chanc),  44  ;  and  see  Shelford  on  Mortmain,  p.  987),  TFare  v.  Cumberlege  (24  Law  J. 
(Chanc),  630 :  since  reported,  20  Beav.  503). 

Mr.  Wigram  and  Mr.  Cole  for  the  executors,  supported  the  decision  of  the  Vice- 
Chancellor.  They  submitted  that  the  right  way  of  dealing  with  the  case  was  to 
consider  first  what  the  trusts  actually  were,  and  then  to  apply  to  them  the  statute, 
so  ns  to  see  whether  it  interfered  with  any  of  them  ;  that  the  only  direction  given 
by  the  testatrix,  which  could  bring  the  bequest  within  the  statute,  was  that  with 
ret'.ard  to  "  endowment,"  but  that  pointed  not  to  any  purchase  of  land  or  erection  of 
a  building,  but  to  providing  with  money  some  institution  already  in  existence  :  The 
Church  Building  Society  v.  Barlmc  (3  De  G.  Mac.  &  G.  120),  Attorney-General  v.  Williaws 
(2  Cox,  387),  Henshaw  v.  Atkinson  (3  Madd.  306).     They  submitted  further  that  any 
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inducement  to  purchase  lands,  held  out  by  the  direction  as  to  endowment,  was  not 
such  a  tendency  to  bring  lands  into  mortmain  as  could  possibly  draw  the  case  within 
the  statute,  nor  could  that  effect  be  produced  by  the  authority  to  purchase  lands 
given  to  the  trustees  ;  Jlaker  v.  Suthn  (1  Keen,  224),  The  Attorney'-iieneml  v.  (Hmhhme 
(13  Sim.  7).  They  noticed  the  cases  cited  on  the  other  side,  and  remarked  that  they 
were  all  instances  of  where  the  testator  was  clearly  dealing  with  real  estate,  and  this 
circumstance  distinguished  them  from  the  present. 

[81]  "With  regard  to  the  different  items  of  which  the  estate  consisted,  they  urged 
that  the  current  of  authorities  established  that  shares  in  a  commercial  company, 
although  that  company  may  be  in  the  occupation  of  land  for  the  necessar}-  puiposes 
of  its  trade,  were  not  real  estate;  Thompmn  v.  Thompson  (1  Coll.  381),  jlillcm  v. 
GiniwI  (1  De  G.  &  S.  183),  Sparling  v.  Parker  (9  Beav.  450),  In  re  Lam/luuii's  I'rttst 
(10  Hare,  446),  Jshtm  v.  Lard  Langdale  (4  De  G.  i'^:  S.  402),  Walker  v.  MUne  (11 
Beav.  507),  Myers  v.  Periijal  (2  De  G.  Mac  &  G.  599),  Bradley  v.  Iloldsxmlh  (3  M.  & 
W.  422).  The  only  case  which  was  against  this  view,  and  it  applied  only  to  the 
Grand  Junction  ^^'aterworks  shares,  was  that  of  Jf'arc  v.  Cumberleye  (24  Law  J. 
(Chanc.  )  630  :  since  reported,  20  Beav.  503),  in  which  the  Master  of  the  KoUs  seemed 
to  lay  down  that  where  the  Act  of  Parliament  incorporating  the  company  did  not 
provide  that  the  shares  should  be  personal  estate,  there  the  shares  would  be  real 
estate ;  but  it  was  submitted  that  this  distinction  could  not  be  supported.  As  to 
arrears  of  rent,  it  was  impossible  to  maintain  that  they  savoured  of  realty  in  a 
sense  to  bring  them  within  the  Act;  Finch  v.  Squire  (10  Ves.  41),  The  King  v. 
Bates  (3  Price,  341),  The  Attorney-General  v.  Jones  (1  Mac.  it'  G.  574). 

Mr.  Wickens,  with  whom  was  the  Solicitor-General,  for  the  Attorney-General. 
He  supported  the  argument  of  the  executors,  and  cited,  in  addition  to  the  other 
cases  above  mentioned,  Attornei/-General  v.  Godard  (T.  &  R.  348),  Cawood  v.  'Thompson 
(1  Sm.  &  G.  409). 

[82]  Mr.  Kolt  replied.  He  admitted  that  the  primary  meaning  of  the  word 
"endowment"  was  that  attributed  to  it  by  the  Respondents,  but  contended  that  the 
terms  of  the  will  in  this  case  shewed  that  the  testatrix  used  it  in  its  more  extended 
sense,  and  pointed  to  the  building  of  new  churches,  and  not  merely  to  the  support 
of  existing  churches.  He  submitted  that  unless  the  purchase  of  land  was  in  terms 
excluded  by  the  testator,  and  where  the  accomplishment  of  the  testator's  desires 
could  not  be  carried  out  without  the  purchase  of  land,  the  result  of  the  authorities 
was  to  shew  that  the  gift  was  void  as  being  within  the  statute,  Attornei/-General  v. 
irUliams  (2  Cox,  387). 

The  Lord  Chancellor  [Cranworth].  I  will  dispose  of  this  case  finally  in  a  few 
days.  With  respect  to  what  is  called  the  second  point,  namely,  the  question  whether 
the  canal  shares  and  the  stock  belonging  to  the  Grand  Junction  Canal  Company,  itc, 
are  interests  in  land  within  the  meaning  of  the  statute  9  Geo.  2,  c.  36,  I  must  look 
minutely  into  the  finding  of  the  Master,  as,  though  all  the  items  may  apparently  be 
nearl}-  the  same,  the  actual  determination  of  the  question  may  turn  materially  on 
the  special  finding  as  to  each.  I  may  however  remark,  in  reference  to  an  observation 
that  has  been  made  that  the  authorities  relied  on  to  shew  that  these  are  not  interests 
in  land  are  not  binding  upon  me,  that  I  think  it  would  be  very  dangerous  to  act 
upon  such  a  doctrine,  for  if  there  has  been  a  course  of  decision,  though  short  of  the 
ultimate  Court  of  Appeal,  which  has  regulated  the  practice  for  a  long  series  of  years, 
it  would  be  most  unsafe  to  hold  that  that  is  not  to  be  treated  as  a  very  strong 
authority  to  shew  that  the  law  is  as  it  has  been  so  laid  down.  If  the  [83]  argument 
that  has  been  used  was  allowed  to  prevail,  it  would  come  to  this,  that  I  ought  to 
allow  nothing  to  guide  me  but  what  has  been  decided  in  the  House  of  Lords,  and 
that  is  a  doctrine  which  I  could  not  for  a  moment  encourage.  If  I  find  that  there  is 
a  strong  current  of  authorities  to  the  eflfect  that  these  are  not  interests  in  land,  I 
shall  be  inclined  to  adhere  to  that  course  of  decision,  though  at  the  same  time  if  I 
come  to  the  opinion  that  it  is  wrong,  I  shall  not  hesitate  to  say  so. 

With  regard  to  the  other  point  in  the  case,  I  shall  not  absolutely  bind  myself  now 
■with  respect  to  it,  but  I  cannot  agree  with  what  has  been  urged,  that  endowing  any- 
thing can  by  possibility  mean  building  it.  There  might  no  doubt  be  a  case  in  which, 
where  the  will  contained  a  direction  to  endow,  you  would  say  that  to  purchase  or  to 
build  first  must  be  inferred,  but  that  inference  would  be  drawn  from  the  context  of 
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the  will.  The  word  "  endow  "  means  giving  a  benefit  to  some  existing  thing ;  it 
supposes  something  to  exist  either  at  the  time  when  the  gift  is  made,  or  when  the 
endowment  is  to  take  place ;  it  has  no  reference  at  all  to  building  or  purchasing. 

It  wa.s  also  contended  that  the  direction  to  endow  was  not  confined  to  the  endow- 
ment of  existing  churches  and  chapels,  but  was  a  trust  which  might  be  well  performed 
by  endowing  churches  and  chapels  hereafter  to  come  in  esse,  and  it  was  said  that  this 
is  against  the  Statute  of  Mortmain  ;  and  the  cases  of  The  Attorney-General  v.  Davies 
(9  Ves.  535),  Mather  \.  Scott  (2  Keen,  172),  and  Trye  v.  The  Corporation  of  Gloucester 
(14  Beav.  173),  were  relied  on  as  bearing  out  this  proposition.  I  do  not,  however, 
think  [84]  that  they  do  bear  it  out.  I  agree  that  it  is  absurd  in  these  cases  to  talk 
about  an  evasion  of  the  statute,  because  anyone  has  a  right  to  evade  a  statute  if  his 
meanin"  is  to  place  himself  in  such  a  situation  as  not  to  come  within  its  purview. 
Applying  this  remark  to  the  Statute  of  Mortmain,  the  sole  question  is  whether  a 
testator  has  or  has  not  brought  himself  within  its  provisions.  In  the  case  of  The 
Attorneii-Gemral  v.  Davies,  the  testator  had  brought  himself  within  the  statute,  because 
he  gave  the  residue  of  his  estate  to  a  corporation,  provided  they  would  furnish  land 
to  build  certain  houses  upon  it ;  and  in  Mather  v.  Scott  it  was  clear  that  the  trustees 
were  either  to  purchase  land  or  to  build  on  land  already  obtained.  These  cases  do 
not  appear  to  me  to  govern  the  present,  where  the  direction  to  the  trustees  really  is 
to  search  out  existing  chapels  in  populous  districts  where  there  are  no  endowments, 
or  insufficient  endowments,  and  to  apply  the  fund  in  making  endowments  or 
improving  existing  endowments  ;  and  I  do  not  think  that  the  gift  is  bad,  because  it 
mav  be  applied  not  only  to  chapels  that  already  exist,  but  also  to  chapels  that  may 
come  in  esse  afterwards. 

I  will  however  look  through  the  authorities  to  see  if  there  is  anything  that  shakes 
my  present  opinion,  and  I  will  state  the  result  in  a  few  days. 

Dec.  3.  The  Lord  Chancellor  [Cranworth].  The  question  in  this  case  arises 
on  the  will  of  a  lady  of  the  name  of  Jane  Cook,  who  died  in  the  year  1851,  her  will 
being  dated  on  the  5th  June  1850.  By  it  she  gave  to  her  executors  all  her  personal 
estate,  and  large  legacies  to  a  great  number  of  charities  ;  and  then  at  the  [85]  end 
of  the  will  she  says,  "  And  as  to  the  residue  of  my  personal  estate  which  shall  not  be 
otherwise  disposed  of  by  me  I  direct  my  said  executors  as  opportunity  may  ofter  to 
apply  such  part  or  parts  thereof  as  by  law  may  be  legally  applied  to  such  purposes 
in  the  endowment  of  district  churches  or  chapels  in  populous  parishes  in  order  that 
the  poor  may  have  the  Gospel  preached  to  them  in  this  country  And  I  wish  a 
preference  given  to  those  parishes  the  churches  of  which  are  under  the  patronage  of 
the  trustees  of  my  late  friend  the  Reverend  Charles  Simeon  and  other  similar  trusts," 
and  then  she  appoints  executors.  The  question  raised  was,  whether  this  gift  was 
good  or  not ;  and  its  validity  was  objected  to  upon  two  grounds,  first,  that  the 
endowment  of  district  churches  and  chapels  was  not  a  legitimate  object,  and  secondly, 
that  if  it  was,  still  the  gift  was  either  wholly  or  to  a  great  extent  void  by  ^reason  of 
the  residue  consisting  in  a  great  measure  of  shares  in  certain  incorporated  canal  and 
gas  and  other  companies. 

The  first  question  therefore  is,  is  the  object  to  which  the  property  is  directed  to 
be  applied  such  as  to  make  the  bequest  void.  This  was  the  only  question  really 
argued  by  Mr.  Rolt,  and,  as  far  as  I  can  see  by  the  report,  the  only  question  that 
was  raised  before  Vice-Chancellor  Wood,  by  whom  the  case  was  decided  ;  and  upon 
this  first  question,  what  I  have  to  decide  i.s,  whether  I  concur  with  the  Vice-Chancellor. 
I  have  no  hesitation  in  saying  that  I  do.  The  current  of  modern  decision  has  been 
consistent  with  what  Lord  Eldon  described  as  the  common  sense  of  the  subject, 
namely,  that  a  direction  to  build,  without  indicating  a  site,  naturally  implies  a 
direction  to  purchase  a  site.  This  is,  in  truth,  a  mere  question  of  construction  of  the 
particular  will ;  and  what  must  be  decided  is,  whether  there  is  here  a  direction 
express  or  implied  to  build,  and  therefore  by  what  [86]  Lord  Eldon  calls  a  necessary 
or  natural  consequence,  a  direction  to  purchase  a  site  for  a  chapel  or  chapels.  I 
think  that  is  not  a  legitimate  construction  of  the  words  of  this  will. 

The  cases  which  go  the  nearest  to  support  the  argument  of  the  Plaintifls  against 
the  validity  of  the  gift  are  The  Attorne)j-General  v.  Hoilf/son  (15  Sim.  146)  and  Longstaf 
v.  Bennison  (1  Drew,  28).  The  gift  in  the  first  of  these  cases  was  a  gift  for  the 
establishment  of   a  receptacle  for  twenty-seven   poor  old    men,   and    Sir  Lancelot 
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Shadwell  held  that  this  necessarily  implied  a  diroctioii  to  acquire  real  estate.  It  had 
been  observed  in  argument,  and  contended  before  him,  that  that  was  not  a  necessary 
consequence,  for  there  was  a  place  called  the  Sailors'  Home  on  the  river  that  might 
be  made  a  receptacle  without  purchasing  land.  I  think,  however,  that  the  Vice- 
Chancellor  very  rea.sonably  held  that,  in  the  absence  of  anything  pointing  to  such  a 
mode  of  providing  a  receptacle,  it  could  not  have  been  what  the  testator  intended  to 
provide  for  the  poor  men,  that  he  necessarily  meant  the  providing  a  house  ;  and  the 
construction  His  Honour  put  on  the  gift  was  that  it  was  in  truth  a  direction  to  build 
or  purchase  a  house,  and  so  was  void  under  the  statute.  In  the  other  case,  that  of 
Loiujdaff  V.  Jt'ennmm,  the  testatrix  directed  her  trustees  to  apply  the  residue  of  ber 
trust  estate  towards  establishing  a  school  in  connexion  with  tlie  Baptist  Chapel  at 
North  Shields,  and  to  pay  the  same  to  the  treasurer  of  such  school  now  or  hereafter 
to  be  built :  and  the  Vice-Chancellor  Kindersley  decided  against  the  validity  of  the 
bequest,  considering  that  the  testatrix  clearly  contemplated  the  building  of  a  school 
by  means  of  her  bequest,  and  if  building,  then,  according  to  the  prior  authorities, 
procuring  a  site  ;  it  was  therefore  a  [87]  direction  to  apply  the  personal  estate  in  the 
purchase  of  land. 

The  cases  thus  referred  to  cannot  however  govern  the  present,  where  the  language 
is  different ;  and  certainly  it  does  not,  according  to  my  construction  of  it,  point 
either  to  the  acquiring  real  estate,  or  even  to  the  building  on  land  already  devoted 
to  charitable  objects.  By  the  endowment  of  a  school  an  hospital  or  a  chapel,  is 
commonly  understood,  not  the  building  or  purchasing  a  site  for  a  school  an  hospital 
or  a  chapel,  but  the  providing  of  a  fixed  revenue  for  the  support  of  those  institutions. 
That  Sir  William  Grant  considered  endowment  to  mean  something  different  from 
building  or  purchasing  the  thing  to  be  endowed  is  obvious,  from  what  he  said  in 
Chapman  v.  Brown  (6  Ves.  40-1 :  see  p.  iQ'd)  :  his  words  are,  "  Lord  Hardwicke,  in 
J'auijhan  v.  Fairer  (2  Ves.  182),  and  Gasfril  v.  Baker,  held,  that  to  erect  does 
not  necessarily  imply  to  build,  much  less  a  purchase  of  giound  for  building  ;  he 
held  it  might  mean  merely  an  endowment."  Lord  Hardwicke  was  referring  to  the 
language  of  charters,  " erif/iimis,"  which  is  the  common  word  used  where  foundations 
are  established.  Whether  a  similar  construction  of  such  words  would  be  adopted 
now,  it  is  not  necessary  to  say,  though  I  rather  think  not,  from  what  fell  from  Lord 
Eldon  in  the  case  of  The  Atiorne //-General  v.  Parsons  (8  Ves.  186  :  see  p.  181).  That, 
however,  is  immaterial.  I  have  referred  to  the  passage  merely  to  shew  that  Sir 
William  Grant  seems  to  reason  a  fortiori  that  the  word  "endowment"  clearly  would 
not  mean  to  purchase  or  build  :  in  truth,  the  only  legitimate  guide  is  the  language  of 
the  statute,  unless  where  that  language  has  already  received  a  judicial  construction. 
The  statute  (9  Geo.  2,  c.  36),  in  the  first  section  says,  that  [88]  no  money  or  other 
personal  estate  to  be  laid  out  or  disposed  of  in  the  purchase  of  land  shall  lie  given  to 
charitable  uses  except  in  the  mode  there  provided  ;  and  the  third  section,  in  rather 
more  extensive  language  to  which  I  will  presently  refer,  makes  void  any  gift  that  is 
not  carried  into  effect  in  the  mode  pointed  out  in  the  first.  The  present  is  not  the 
-case  of  money  to  be  laid  out  in  the  purchase  of  lands,  which  means  money  directed 
to  be  so  laid  out,  that  is,  which  must  be  so  laid  out ;  the  only  direction  expressed  or 
implied  is  to  make  it  available  as  a  permanent  fund  for  the  minister  of  the  chapel. 

It  was  then  contended  that  the  gift  was  void,  as  being  an  intended  benefit  for 
•chapels  hereafter  to  be  built,  and  so  that  an  inducement  is  held  out  to  bring  land  into 
mortmain  ;  and  the  language  of  the  present  Master  of  the  Rolls  in  Trije  v.  The  Corpora- 
tion of  Glourester  (14  Beav.  173;  see  p.  196)  was  relied  on,  where  His  Honour  is 
reported  to  have  said,  "  A  bequest  is  void  which  tends  directly  to  bring  fresh  lands 
into  mortmain."  The  decisions  on  this  subject  are  very  ably  reviewed  in  that  case, 
but  before  I  give  unqualified  a-ssent  to  the  proposition  so  laid  down,  I  must  know 
what  is  meant  by  tending  to  bring  land  into  mortmain.  Nothing  is  avoided  liy  the 
statute  which  cannot  by  reasonable  construction  be  said  to  be  either  a  bequest  of 
lands  or  hereditaments  or  of  some  interest  therein,  or  a  bequest  of  money  to  be  laid 
out  or  directed  to  be  laid  out  in  the  purchase  of  lands  or  hereditaments  or  some 
interest  therein.  In  The  AUornei/-General  v.  Daries  the  bequest  was  held  bad,  because 
it  was  in  substance  a  direction  to  purchase,  "  You  give  your  land  to  me,  I  will  give 
my  money  to  3'ou."  I  like  much  better  using  the  expression,  that  it  is  in  substance 
.a  direction  to  do  [89]  that  which  the  Act  forbids,  than  saying  it  is  an  evasion  of  the 


Ilg4  EDWARDS    V.    HALL  6 DE  G.  M.  &  G.  90. 

Act  l)ecause  I  never  understand  what  is  meant  by  evading  an  Act  of  Parliament. 
Either  you  are  within  the  Act  or  you  are  not ;  if  you  are  not  within  it,  you  are 
ri"ht ;  if  vou  are  within  it,  the  course  is  clear,  and  it  cannot  be  said  that  you  are 
luU  w'ithiii  it  l)ecause  the  very  woids  of  the  Act  may  not  have  been  violated.  In 
the  case  of  The  Atlurney-Gencral  v.  Davieti  the  Court  held  that  there  was  sulistantially 
a  direction  to  purchase,'  because  there  was  a  gift  of  money  on  condition  that  other 
per-sons  would  yivu  the  land;  and  in  McMir  v.  Scott  (2  Keen,  172)  there  was  a 
direction  to  build,  and  though  the  testator  looked  forward  to  the  probability  of 
land  being  provided  by  others,  yet  there  was  no  prohibition  to  purchase  if  land 
waj  not  so  provided,  and  therefore  it  was  held  that  there  was  in  truth  a  direction 
to  purchase. 

The  question,  however,  whether  a  bequest  for  the  support  of  a  chapel  to  be  here- 
after built  by  others  would  be  good  is  not  raised  here,  for  I  am  clear  that  existing 
chapels  were  contemplated,  either  with  others  or  exclusively  of  others  ;  and  supposing 
it  to  be  with  others  (if  it  were  exclusively  of  other.?,  cadet  quwstio),  and  a  direction  to 
endow  chapels  hereafter  to  be  built  was  bad,  still  where  a  testator  indicates  two 
cVijects  to  be  selected  at  the  discretion  of  his  executors  or  trustees,  one  lawful,  the 
other  unlawful,  the  Court  will  support  the  gift  in  the  lawful  manner.  That  was 
decided  by  Lord  Hardwicke  in  Smreshy  v.  Hollim  (9  Mod.  221),  and  I  cannot  find, 
in  support  of  what  was  suggested  at  the  Bar,  that  the  propriety  of  that  decision  has 
been  (juestioned.  On  the  contrary,  Lord  Alvanley,  in  the  case  of  Attorney-General  v. 
jniitchurch  (.3  Ves.  141  ;  see  p.  144),  expressly  approves  of  [90]  it,  and  says  that 
"  where  the  testator  has  pointed  out  two  modes,  the  one  consistent  with  the  statute, 
the  other  inconsistent  with  it,  the  Court  will  adopt  that  which  is  legal  and  will  carry 
it  into  effect."  I  think,  therefore,  that  on  all  these  grounds  which  I  have  stated,  the 
Vice-Chancellor  was  quite  right  in  holding  that  the  gift  of  residue  to  be  employed 
in  the  endowment  of  chapels  was  not  a  gift  voided  by  the  statute. 

This  brings  me  to  the  other  question,  which  was  not  apparently  argued  before 
Vice-Chancellor  Wood,  but  which  was  argued  at  great  length  here.  It  was  said, 
secondly,  that  whatever  be  understood  by  the  word  "  endowment,"  still  the  bequest  is 
void  at  all  events  as  to  a  large  portion  of  the  residue,  by  reason  of  the  residue  consist- 
ing of  various  classes  of  personal  estate  which  partake  of  the  nature  of  realty.  There 
were  Bank  stock,  Oxford  Canal  shares.  Grand  Junction  Canal  .shares,  CTrand  Junction 
Preferential  stock.  Grand  Union  Canal  shares.  Grand  Junction  Waterworks  shares^ 
cash  due  for  purchase  of  shares  and  interest  in  the  Ulverstone  Canal  Navigation, 
Oxford  Gas  shares,  and  arrears  of  rent ;  and  it  was  said  that  all  these  partook  of  the 
nature  of  realty. 

Here  again  our  real  guide  must  be  the  language  of  the  statute.  The  statute  says^ 
in  the  first  section,  that  no  lands  or  hereditaments  corporeal  or  incorporeal,  nor  any 
money  or  other  personal  estate  to  be  laid  out  or  disposed  of  in  the  purchase  of  lands 
or  hereditaments,  shall  be  settled^to  charitable  uses,  same  as  therein  provided  ;  and 
then  the  third  section  enacts,  that  all  gifts  of  any  lands  or  hereditaments,  or  of  any 
estate  or  interest  therein,  or  of  any  charge  or  incumbrance  affecting  the  same  or  of 
any  money  to  be  laid  out  in  the  purchase  of  lands  or  [91]  hereditaments,  or  of  any 
interest  therein,  or  of  any  charge  or  incumbrance  affecting  the  same,  save  as  by  the 
said  Act  is  directed,  shall  be  void. 

I  have  already  given  my  reasons  for  concurring  with  the  Vice-Chancellor  in 
thinking,  that  a  gift  of  personal  estate  to  be  employed  in  the  endowment  of  chapels 
is  not  void  by  reason  of  its  being  a  gift  of  personal  estate  to  be  laid  out  or  disposed 
of  in  the  purchase  of  land.  The  only  remaining  question  therefore  is,  whether  any 
of  the  items  of  which,  according  to  the  Master's  report,  the  residue  consists,  come 
within  the  description  in  the  statute  of  an  estate  or  interest  in  lands  or  hereditaments 
corporeal  or  incorporeal,  or  of  a  charge  or  incumbrance  affecting  the  same.  It  has 
long  been  settled  that  money  secured  by  a  mortgage  of  land  is  land  within  the  mean- 
ing of  the  statute,  and  on  very  intelligible  grounds,  for  a  gift  of  money  so  secured 
enables  the  person  to  whom  it  is  given  to  take  possession  of  the  land  and  to  keep  it, 
unless  some  third  person  thinks  fit  to  redeem.  So  as  to  money  charged  on  land,  if 
the  money  is  not  paid  there  would  be  a  right  eventually  to  compel  a  sale  of  the  land, 
and  the  gift  of  the  money  charged  would  therefore  be  in  effect  a  gift  of  the  land. 
Indeed  as  to  mortgages  and  charges,  even  if  there  was  a  difficulty  in  holding  them 
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to  be  lands  or  hereditaments  within  the  first  sectioTi,  yet  the  gift  of  such  property  is 
expressly  and  in  terms  struck  at  by  the  third  section,  so  that  the  decisions  on  that 
head  are  clearly  in  strict  consonance  with  the  statute.  But  the  question  now  for 
decision  is  as  to  shares  in  incorporated  companies.  In  these  cases  there  is  always  of 
necessity  some  land  vested  in  the  company,  in  the  concerns  of  which  the  shareholder 
is  interested,  and  what  I  have  to  say  is  whether  a  share  in  such  a  company  is  an 
estate  or  interest  in  land.  These  words,  estate  or  interest  in  land,  are  words  of  a 
very  extensive  [92]  import,  and  it  is  not  matter  of  surprise  that  from  their  vagno 
generality  they  have  given  rise  to  some  contrariety  of  decision.  I  cannot  disguise 
from  myself  that,  if  the  point  were  now  to  be  decided  for  the  first  time,  there  are 
(so  at  least  it  seems  to  me)  forcible  arguments  in  favour  of  the  proposition  that  shares 
'if  this  description  are  interests  in  land.  The  share  derives  in  many  cases  its  chief, 
if  not  its  only,  value  from  the  use  of  land.  In  the  case  of  incorporated  companies, 
if  all  the  shares  should  become  concentrated  in  one  shareholder  (I  put  an  extreme 
case,  certainlj',  though  not  an  impossible  one),  that  sharehokler  would  at  once  l)ecome 
alisolute  owner  of  the  whole  property  of  the  compau}^,  including  the  land  :  why,  then, 
it  may  be  asked,  while  he  is  the  owner  of  some  only  of  the  shares,  is  he  not  the 
owner  of  a  proportional  part  of  it?  On  the  other  hand,  everyone  must  feel  that,  in 
contending  that  such  shares  are  interests  in  land,  he  is  attributing  to  them  a  quality 
which  no  holder  of  them  ever  understands  them  to  possess.  Such  a  conclusion  must 
I)e  arrived  at,  if  at  all,  by  refined  rea.soning  on  the  legal  qualities  of  such  property, 
not  obvious  to  the  ordinary  apprehension  of  the  shareholders  themselves  ;  and  there- 
fore, whatever  doubt  there  might  be  if  the  question  were  res  infi'{/ra  to  be  now  decided 
for  the  first  time,  the  point  I  am  glad  to  think  is,  as  it  appears  to  me,  settled  by 
decision.  The  case  of  2Ii/ers  v.  Perif/al  (2  De  G.  Mac.  &  G.  599)  had  the  .sanction 
first  of  the  Court  of  Common  Pleas,  and  afterwards  of  Lord  St.  Leonards  in  this 
Court ;  and  that  authority  seems  to  me  to  decide  the  question  of  the  shares  now  in 
dispute.  There  the  company  had  no  charter  or  Act  of  Parliament,  it  was  a  mere 
self-constituted  joint  stock  company  having,  by  the  terms  of  the  deed  of  partner- 
ship liberty  to  purchase  land,  and  it  was  found  as  a  fact  that  the  property  consisted 
of  (amongst  other  things)  certain  freehold  and  [93]  copyhold  hereditaments,  and 
money  due  on  mortgage  of  freehold  or  copyhold  or  leasehold  hereditaments :  it  was 
held,  after  long  and  able  argument,  in  both  Courts,  that  the  shares  wei'e  not  interests 
in  land,  and  therefore  not  within  the  9  Geo.  2,  c.  36.  By  that  authoritj'  I  feel  bound, 
according  as  it  does  with  a  great  number  of  previous  cases,  and  with,  as  I  believe,  the 
general  understanding  of  the  community.  If  that  be  the  law  as  to  the  shares  in  a 
company  not  incorporated  l^y  charter  or  Act  of  Parliament,  it  surely  must  be  so  as  to 
shares  in  companies  which  are  so  incorporated,  and  where  the  lands  are  held  by  the 
corporation  itself,  being  a  body,  in  theory  at  least,  distinct  from  the  shareholders  of 
whom  the  company  is  composed.  I  do  not  feel  called  on  to  review  or  di.scuss  the 
previous  cases  :  I  consider  the  question  to  have  been  settled  by  Mi/ers  v.  Perigal, 
from  which  I  have  neither  the  right  nor  the  inclination  to  depart. 

This  disposes  of  the  question  so  far  as  relates  to  the  Bank  stock  and  all  the  shares 
in  the  various  companies  enumerated  in  the  report.  I  say  all  the  shares,  for  I  do  not 
think  any  distinction  can  be  made  in  respect  to  the  Grand  Junction  Waterworks 
shares,  by  reason  of  there  being  no  clause  in  the  Act  which  incorporates  the  company 
declaring  the  shares  to  be  personal  estate.  The  decision  in  M>ji:rs  v.  I'erif/al  establishes 
that  such  shares  are  not  an  interest  in  land,  and  if  not  an  interest  in  land  there  is 
certainly  nothing  to  give  them  the  character  of  real  estate  :  they  are  not  land,  they 
are  not  hereditaments,  they  are  not  an  estate  or  interest  in  lands  or  hereditaments, 
and  so  the  statute  does  not  apply  ;  and  though  the  Grand  Junction  Waterworks 
Act  does  not  in  terms  declare  that  the  shares  are  to  be  deemed  to  be  personal  estate, 
yet  it  declares  that  the  capital,  £150,000,  shall  be  divided  into  shares  of  £50  each, 
to  be  [94]  vested  in  the  per.sons  sub.scribing  and  their  respective  executors  and 
administrators  proportionately  to  the  sums  subscribed  :  there  is  therefore  no  real 
ground  of  distinction  in  this  case.  The  money  due  for  the  purchase  of  the  Ulverstone 
Canal  shares  will  of  course  have  the  same  quality  as  the  shares  themselves  would 
have  had  if  the  testatrix  had  not  sold  them,  and  so  will  lie  unaffected  by  the  statute. 
This  disposes  of  everything  except  the  arrears  of  rent,  and  these  certainly  do  not 
constitute  an  estate  or  interest  in  the  land.     The  landlord's  estate  and  interest  in 
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such  cases  is  an  estate  and  interest  in  the  reversion  ;  the  rent  when  due  is  in  the 
nature  of  fruit  fallen,  it  is  severed  from  the  land.  The  right  of  distress  is  not  an 
estate  or  interest  in  the  land  ;  it  is  merely  a  right  to  enter  on  the  land,  and  to  enforce 
payment  of  a  debt  by  seizing  the  chattels  there  found  :  it  would  be  a  perversion  of 
language  to  speak  of  "this  as  an  interest  in  land  :  we  might  as  well  say  that  a  sheriff's 
otlicer  entering  with  a  Ji.  fa.  or  ai.  sa.  has  an  interest  in  the  land,  because  he  has  a 
right  to  enter  for  the  purpose  of  executing  his  writ. 

I  am  aware  that  in  thus  deciding  that  the  shares  in  these  companies  are  not  within 
the  statute,  I  differ  from  the  Master  of  the  Rolls  in  n'are  v.  Cumherlege  (24  Law  J. 
(Chanc.)  630 :  since  reported,  20  Beav.  503).  I  do  this  with  the  less  regret,  because, 
after  all,  my  decision  rests  quite  as  much  on  the  necessity  of  adhering  to  prior 
decisions,  as  on  the  conviction  that  those  decisions  were  such  as  I  should  have  come 
to.  His  Honour  did  not  think  that  Mi/ers  v.  Peru/al  (2  De  G.  Mac.  &  G.  599)  bound 
him,  relating  as  that  case  did  to  a  banking  concern.  I  have  already  indicated  my 
reasons  for  thinking  that  it  does  govern  this  case,  indeed  that  the  reasoning  there  is 
applicable  a  fmiioii  to  this  case.     The  appeal  therefore  must  be  dismissed. 

[95]     French  v.  French.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Dec.  6,  7,  8,  1855. 

[S.  C.  25  L.  J.  Ch.  612  ;  2  Jur.  N.  S.  169 ;  4  W.  E.  139.] 

A  trader,  being  in  insolvent  circumstances,  agreed  to  sell  his  business  and  stock-in- 
trade  in  consideration  of  a  money  payment,  and  that  the  purchaser  should,  during 
the  joint  lives  of  the  trader  and  his  wife,  pay  the  former  an  annuity  equal  to 
one-fourth  of  the  profits,  and  a  contingent  annuity  to  the  wife  if  she  survived  her 
husband  equal  to  one-sixth  of  the  profits.  The  trader  having  died,  and  a  creditor's 
suit  having  been  instituted  for  the  administration  of  his  assets ;  Held,  that  the 
annuity  to  the  wife  was  void  as  against  creditors  under  the  Act  13  Eliz.  c.  5,  and 
that  it  was  quite  competent  for  the  creditor  to  impeach  the  annuity  without  seeking 
to  set  aside  the  whole  transaction  of  which  it  was  a  part ;  and  there  was  a  provision 
in  the  decree  that  it  was  to  be  without  prejudice  to  any  claim  of  the  widow  upon 
the  estate  of  her  husband  if  there  should  ultimately  be  a  surplus  after  payment  of 
creditors. 

This  was  an  appeal  by  the  Plaintiff  Hugh  Smith  French,  from  the  decree  of  the 
Yice-Chancellor  Stuart,  made  on  the  21st  June  1855,  whereby  it  was  ordered  that 
the  Plaintiff's  bill  should  stand  dismissed  with  costs,  so  far  as  the  same  sought  to  have 
it  declared  that  the  Defendant  Augusta  French  was  a  trustee  for  the  benefit  of  the 
creditors  of  William  French,  the  testator  in  the  pleadings  named,  of  a  certain  annuity 
secured  by  agreement  to  the  said  Augusta  French  during  the  joint  lives  of  herself 
and  John  Burdett  Gibbons  after  the  death  of  William  French. 

The  bill  was  filed  by  Hugh  Smith  French  on  behalf  of  himself  and  all  other  the 
unsatisfied  creditors  of  William  French,  deceased.  It  stated  an  agreement  that  the 
stock-in-trade  belonging  to  William  French  should  be  valued  by  a  valuer  therein 
named,  who  should  fix  the  fair  price  to  be  paid  for  the  same  by  John  Burdett 
Gibbons  ;  also  that  the  trade  and  other  fixtures  belonging  to  William  French  should 
be  valued  by  a  valuer  therein  named,  who  should  fix  a  fair  price  to  be  paid  for  the  same 
by  John  Burdett  Gibbons  :  that  John  Burdett  Gibbons  should  purchase  and  take 
such  stock-in-trade  and  fixtures  at  the  prices  at  which  the  same  should  be  so  valued ; 
that  the  stock-in-trade  and  fixtures  should  be  delivered  to  John  Burdett  Gibbons, 
[96]  with  possession  of  the  said  premi-ses,  on  the  day  therein  mentioned,  and  the 
amount  of  the  valuation  of  the  stock-in-trade  to  be  paid  by  John  Burdett  Gibbons  to 
AVilliam  French  on  such  deliverj%  and  the  amount  of  the  valuation  of  the  fixtures  to 
be  secured  by  a  bill  of  exchange  to  be  drawn  by  William  French  and  accepted  by 
Gibbons,  payable  at  twelve  months ;  that  John  Burdett  Gibbons  should  have  liberty 
to  purchase  the  book  debts  of  William  French  upon  the  terms  thereinafter  stipulated  ; 
that  in  consideration  of  the  premises  John  Burdett  Gibbons,  his  executors  or  admini- 
strators should,  during  the  joint  lives  of  them  John  Burdett  Gibbons  and  William 
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French,  pay  or  cause  to  be  paid  to  William  French  an  annuity  of  such  amount  as 
thereinafter  specified,  and  after  the  decease  of  William  French,  in  case  he  shouhl  die 
before  John  Burdett  Gililwus,  then  during  the  joint  lives  of  .Inhn  Hurdett  (ti))bons 
and  Augusta  the  then  present  wife  of  William  French,  if  she  should  survive  him,  unto 
Augusta  French  an  annuity  of  the  amount  thereinafter  specified,  unless  such  last- 
mentioned  annuity  should  under  the  power  thereinafter  contained  be  released  or 
transferred  by  William  French,  it  being  thereby  expressly  declared  that  during  the 
lifetime  of  William  French  the  right  to  the  annuity  payable  during  the  joint  lives  of 
John  Burdett  (Jibbons  and  Augusta  French,  in  case  she  should  survive  her  said 
husband,  should  be  vested  in  him  in  such  a  manner  that  he  might  l>e  enabled  to 
release  and  transfer  the  same  as  effectually  as  if  the  same  were  an  annuity  payable 
in  pnvsenti  to  himself ;  such  aniuiity  to  the  widow  to  be  for  her  sole  and  separate 
use  ;  that  the  annuity  so  to  be  paid  to  William  French  during  the  joint  lives  of 
himself  and  John  Burdett  Gibbons,  should  be  such  yearly  sum  as  should  be  e(iual 
in  amount  to  one  equal  fourth  part  or  share  of  the  net  profits  of  the  [97]  business 
to  be  carried  on  by  the  said  John  Burdett  Gibbons  in  and  upon  the  said  premises, 
and  the  annuity  so  to  be  payable  during  the  joint  lives  of  the  said  John  Burdett 
Gibbons  and  Augusta  French  to  the  said  Augusta  French  to  be  one-sixth  part  or 
share  of  the  net  profits  of  the  said  business  ;  that  the  said  John  Burdett  Gibbons 
should  forthwith  effect  two  policies  of  assurance  on  his  own  life  in  the  name  and  for 
the  sole  benefit  of  the  said  William  French,  his  executors  or  administrators,  one  for 
the  sum  of  £2000,  and  the  other  for  the  sum  of  £5000,  and  should  immediately,  on 
receipt  of  the  said  policies  from  the  offices  wherein  the  same  should  be  so  effected, 
deliver  the  same  over  to  the  said  William  PVench. 

William  French  died  on  the  3d  January  1854,  having  by  will  bequeathed  all  his 
estate  and  effects  to  his  wife  Augusta  French,  and  appointed  her  sole  executrix. 

The  bill  further  stated  that  John  Burdett  Gibbons  did  not  purchase  any  of  the 
book  debts  of  William  French,  and  that  William  French  never  released  the  annuity 
payable  to  his  wife  Augusta  French  during  the  joint  lives  of  herself  and  John  Burdett 
Gibbons.  The  bill  alleged  that,  as  against  the  Plaintiff  and  the  other  creditors  of 
William  French,  the  agreement  that  such  an  annuity  should  be  paid  to  his  wife  was 
altogether  voluntarj'  and  fraudulent,  and  that  the  said  annuity  then  formed  part  of 
the  assets  of  William  French,  and  was  applicable  to  the  payment  of  his  debts ;  that 
at  the  date  of  the  agreement  of  the  19th  August  1852,  and  for  a  long  time  previously, 
William  French  was  wholly  insolvent ;  that  he  had  on  several  occasions  called  together 
his  creditors,  and  had  received  from  them  a  letter  of  licence,  and  that  he  was  when 
he  entered  into  [98]  the  said  agreement  under  great  pressure  from  his  creditors,  and 
in  declining  health. 

The  bill  prayed  for  an  account  of  the  personal  estate  and  effects  of  William 
French,  and  that  it  might  be  declared  that  the  annuity  by  the  said  agreement  secured 
to  Augusta  French  during  the  joint  lives  of  Augusta  P>ench  and  John  Burdett 
Gibbons  after  the  decease  of  William  French  was,  as  against  the  creditors  of  William 
French,  voluntary  and  fraudulent,  and  that  Augusta  French  was  a  trustee  thereof 
for  the  benefit  of  such  creditors  ;  and  for  a  receiver. 

By  one  of  the  exhibits  it  appeared  that  in  the  negociation  for  the  sale,  the  annuity 
was  granted  for  the  "name  and  goodwill"  of  William  French's  business,  to  be 
collaterally  secured  by  policies  of  assurance.  It  also  appeared  in  the  evidence  that 
William  French  was  in  embarra.s.sed  circumstances  at  the  time  of  the  agreement,  and 
it  was  admitted  by  Mrs.  French  that  there  had  been  several  executions  against  her 
husband,  and  that  he  had  been  compelled  to  pawn  some  of  his  stock-in-trade. 

The  Vice-Chancellor  was  of  opinion,  first,  that  the  settlement  of  the  annuity  by 
William  French  (notwithstanding  his  embarrassment)  was  only  a  settlement  of  a 
small  part  of  his  assets,  and  could  not  therefore  be  considered  fraudulent  as  against 
creditors  within  the  meaning  of  the  Act  1.3  Elizabeth,  c.  5.  And,  secondly,  that  the 
Plaintiff'  in  January  1853,  having  assented  to  the  assignment  of  the  policy  on  the 
behalf  of  Gibbons  as  a  collateral  security  for  part  of  his  debt  due  from  him  to  French, 
such  policy  forming  part  of  the  transaction,  and  being  connected  with  the  circum- 
stances under  which  the  annuity  was  settled,  he  the  Plaintiff  had  assented  [99]  to 
the  transaction,  and  precluded  himself  from  objecting  to  the  annuity  so  settled. 

From  that  decree  the  Plaintiff  now  appealed  to  the  Lord  Chancellor. 
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Mr.  Bacon,  Mr.  T.  H.  Terrel  and  Mr.  Browne,  for  the  Plaintiff,  in  support  of  the 
appeal.  The  object  of  the  Act  1.3  I-llizabeth,  c.  5,  being  to  render  void  all  deeds,  &c., 
made  with  the  "intent  to  delay,  hinder  or  defraud  creditors,"  it  is  manifest  that  such 
portion  of  the  assets  of  William  French  the  debtor  as  was  attributable  to  the  purchase 
of  the  annuity  for  his  widow  if  she  survived  him  was  abstracted  from  his  creditors. 
In  principle  there  can  be  no  difference  between  the  transaction  impeached  by  this 
bill,  and  the  purchase  by  the  debtor  of  a  contingent  annuity  for  his  wife  ;  in  the 
result  the  sum  paid  is  just  so  much  abstracted  from  the  funds  which  belonged  to  the 
creditors.  With  respect  to  acquiescence,  that  cannot  be  imputed  to  the  Plaintiff, 
as  there  is  a  clause  at  the  end  of  the  deed  reserving  all  the  rights  of  the  creditors. 
It  was  also  said,  that  the  bill  only  seeks  to  set  aside  part  of  the  deed,  but  although 
the  bill  does  not  seek  to  set  aside  the  whole  agreement  with  the  Defendant  Gibbons, 
nor  indeed  any  part  of  it,  yet  we  are  entitled  to  a  declaration  that  in  the  events 
which  have  happened,  he  may  be  regarded  as  a  trustee  to  the  extent  of  the  annuity 
for  the  creditors.  It  is  also  to  be  observed,  that  the  annuity  which  is  impeached 
was  on  a  double  contingency,  and  the  event  on  which  our  right  has  accrued  might 
never  have  happened. 

They  referred  to  the  following  cases,  Walker  v.  Burroivs  (1  Atk.  93),  Townsmd  v. 
IFcftacott  (2  Beav.  340),  In  re  Magawleij's  [100]  Trust  (5  De.  G.  &  Sm.  1),  Skarf  v. 
Sonlhii  (1  Mac.  &  G.  364),  Stronq  v.  Strong  (18  Beav.  408),  Penhall  v.  Ehuin  (1  Sm.  & 
Gif.  258),  Goldsmith  v.  Russell  (5  De  G.  Mac.  &  G.  547). 

Mr.  Swanston  and  Mr.  Dickenson  for  the  Defendant  the  widow,  in  support  of  the 
Vice-Chancellor's  decree.  In  order  to  establish  an  equity  to  have  the  benefit  of  the 
statute,  the  Plaintiff  must  shew  a  fraudulent  intent ;  he  mu.st  also  shew  that  at  the 
time  when  the  property  was  abstracted  it  was  within  the  reach  of  the  creditors,  but 
the  goodwill  of  the  trade  undoubtedly  was  not  within  the  scope  of  the  statute.  The 
Plaintiff  is  clearly  guilty  of  mala  files  in  seeking  to  set  aside  any  portion  of  the  agree- 
ment which  he  has  acted  upon  and  had  the  benefit  of.  The  cases  relied  on  were 
cases  of  fraud.  In  the  present  case  it  is  admitted  that  the  provisions  of  the  deed 
(which  is  not  in  any  manner  impeached)  were  most  beneficial  for  the  creditor.?,  and 
the  carrying  on  of  the  business  in  the  name  of  French  was  one  of  the  stipulations  of 
the  agreement  with  Gibbons,  who  would  have  a  right  either  to  discontinue  the  pay- 
ment of  the  annuity  or  to  restrain  Mrs.  French  from  carrying  on  the  Inisiness  in  her 
own  name.  [Lord  Chancellor.  I  cannot  infer  that  Mrs.  French  would  be  so 
restrained,  or  that  her  husband  would  have  been  restrained.]  They  referred  to 
Cailogan  v.  Kennett  (Cowper,  432),  Storj',  Eq.  Jur.  vol.  1,  page  290. 

Without  calling  for  a  reply, 

The  Lord  Chancellor  [Cranworth]  said — With  all  deference  to  the  Vice- 
Chancellor,  I  think  it  quite  clear  that,  assuming  what  the  Vice-Chancellor  did  as  to 
the  estate  of  William  French  being  in  embarrassment,  the  case  is  clearly  within  the 
statute  of  Elizabeth.  [101]  What  was  the  occa.sion  of  that  statute?  It  began  by 
reciting  that  "  feoffments,  gifts,  grants,  &c.,  had  been  and  were  devised  and  contrived 
of  malice,  fraud,  covin,  collusion  or  guile  to  the  end,  purpo.se  and  intent  to  delay, 
hinder  or  defraud  creditors  and  others  of  their  just  and  lawful  actions,"  &c. — What 
is  to  be  an  indication  of  a  person  making  a  settlement  whereby  he  intends  to  delay 
creditors  ?  A  person  may,  although  indebted  at  the  time,  withdraw  some  portion  of 
his  property,  provided  there  remains  enough  for  the  satisfaction  of  his  creditors,  but 
it  is  an  act  which  jmmd  facie  must  be  made  out.  It  would  be  absurd  to  suppose 
that  a  person  worth  £10,000  and  settling  £1000,  such  settlement  could  be  impeached  ; 
but  if  having  £10,000,  and  owing  that  amount,  he  settles  £5000,  it  would  be  clearly 
a  fraud  ;  and  that  state  of  things  is  not  altered  by  the  debtor  having  a  reversionary 
interest,  which  of  course  is  equally  susceptible  of  value,  nor  is  the  transaction  affected 
by  the  circumstance  of  his  having  property  abroad  or  debts  due  to  him.  If  the  effect 
is  to  withdraw  any  portion  of  the  property,  so  that  there  does  not  remain  sufficient 
to  enable  creditors  to  pay  themselves,  that  is  in  my  opinion  clearly  within  the 
statute. 

I  must  assume  that  at  the  date  of  the  agreement  the  debtor  was  not  in  a  condition 
to  pay  his  creditors  in  full,  and  if  that  were  so,  any  settlement  which  he  could  have 
made,  the  effect  of  which  would  be  to  prevent  his  "creditors  from  getting  the  benefit 
of  what,  but  for  the  settlement,  they  might  have  got,  would  I  think  be  a  transaction 
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clearly  within  the  statute.  AVhat  has  been  urged  is,  that  this  is  not  a  transaction 
which  it  is  desired  to  set  aside  altogether,  and  therefore  that  as  the  hill  does  not 
impeach  the  sale  to  Mr.  Giljhons,  the  annuity  which  was  part  of  the  consideration  for 
the  purchase  cannot  be  impeached.  Mr.  (riblions  had  no  knowledge  [102]  of  the  state 
of  Mr.  French's  affairs,  therefore  the  transaction,  as  far  as  he  is  concerned,  ought  not  to 
be  impeached.  If  the  Vice-Chancellor  assumed  that  part  only  of  the  transaction 
could  not  be  impeached,  I  differ  from  him.  In  my  opinion  the  transaction  is  to  be 
looked  at  just  as  if  the  sale  to  Mr.  (libbons  had  been  in  consideration  of  so  much  of 
the  purchase-money  to  be  paid  down,  and  of  an  annuity  which  was  covenanted  to  be 
paid  to  the  wife  of  the  debtor.  I  consider  that  annuity  so  payable  to  the  widow  just 
in  the  same  light  as  if  it  was  taken  and  applied  to  his  own  purposes,  and  abstracted 
from  his  creditors,  and  in  my  opinion  it  amounts  to  a  voluntary  settlement  in  favour 
<if  his  wife.  It  formed  clearly  a  portion  of  the  consideration  which,  instead  of 
keeping  himself  for  the  benefit  of  his  creditors,  he  chose  to  keep  for  the  benefit  of  his 
wife.  The  law  is  clear  that  such  a  transaction  is  fraudulent  as  against  creditors,  that 
is  to  say,  it  is  an  attempt  to  abstract  from  creditors  what  they  are  entitled  to  look  to 
for  payment  of  their  debts.  It  appears  to  me  that  the  sale  to  Mr.  Gibbons  was 
valid,  and  that  the  consideration  which  he  paid  must  be  regarded  as  having  been  in 
part  settled  by  the  debtor  on  his  wife.  It  was  said  that  the  Plaintiff  was  estopped 
from  filing  the  bill  to  impeach  the  annuity,  because  he  takes  the  benefit  of  another 
provision  of  the  agreement,  but  in  my  opinion  that  has  nothing  to  do  with  the  ques- 
tion. The  Plaintiff  remains  a  creditor,  and  as  such  has  a  right  to  impeach  that 
portion  of  the  consideration  which  has  been  withdrawn  from  the  creditors  generall}'. 
Differing  as  I  do  from  the  Vice-Chancellor  upon  the  law  of  this  case,  I  shall  carefully 
read  through  the  evidence  as  to  the  solvency  of  Mr.  French  at  the  time  of  the  trans- 
action, and  after  all  I  may  be  of  opinion  that  Mr.  French  was  not  in  the  condition 
as  regards  his  estate  to  bring  him  within  the  purview  of  the  statute. 

[103]  Dec.  8.  The  Lord  Chancellor  [Cranworth].  I  have  looked  thiough  the 
affidavits  and  the  answer  of  Mrs.  French,  and  I  think  it  admits  of  no  doubt  that  Mr. 
French,  at  the  time  when  he  made  the  assignment,  was  in  a  state  of  insolvency. 
[His  Lordship  here  referred  to  the  portion  of  Mrs.  French's  answer,  which  at  the 
highest  only  spoke  as  to  her  husband  being  able  to  meet  his  liabilities  if  his  assets 
were  collected,  and  proceeded,] — but  up  to  that  time  only  a  very  small  portion  of 
those  a.ssets  had  been  got  in.  It  was  quite  clear,  therefore,  that  the  transaction  was 
one,  the  effect  of  which  was,  in  the  language  of  the  statute,  to  delay  and  hinder  his 
creditors,  whom  the  consideration  for  the  annuity  would  have  been  the  ready  means 
of  satisfying. 

I  may  observe,  that  in  my  opinion  (though  I  am  not  aware  of  any  authoritj'  on 
the  point),  if  any  time  hereafter  the  assets  of  the  testator  should  be  realized  and 
found  more  than  sufficient  to  meet  all  his  liabilities,  this  Court  would  find  the  means 
of  restoring  the  settlement  and  giving  Mrs.  French  the  benefit  intended  to  he  con- 
ferred upon  her.  All  that  I  intend  now  to  decide  is,  that  the  creditors  of  William 
French  must  be  satisfied.  With  respect  to  the  argument  that  Mrs.  French  must  be 
regarded  as  a  purchaser  for  value,  because  she  was  bound  not  to  carry  on  the  trade 
of  the  husband,  I  am  of  opinion  that  there  is  no  such  obligation.  The  decree  must, 
therefore,  be  varied  by  setting  a.side  so  much  of  the  settlement  as  relates  to  her 
annuity,  and  so  much  of  the  settlement  will  be  declared  void  as  against  the  creditors 
of  William  French,  without  prejudice  to  any  question  which  may  hereafter  arise,  if 
the  assets  of  Mr.  French  should  ultimately  turn  out  suflicient  to  pay  all  his  creditors 
in  full.  I  shall  not  say  that  it  was  voluntary  or  fraudulent,  but  simply  void  as 
against  the  creditors  of  William  French. 

[104]     Parker  v.  Clarke.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Dec.  14,  1855. 

[S.  C.  3  Sm.  &  G.  161  ;  3  W.  R.  471  ;  2  Jur.  N.  S.  335.     Cf.  Colclowjh  v.  Colclour/h, 

1870,  4  Ir.  Rep.  Eq.  263.] 

A  testatrix  devised  her  real  estates  to  trustees  in  trust  as  to  the  rents,  issues  and 
profits  thereof  for  all  and  every  the  children  now  or  hereafter  to  be  born  of  my 
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iiioce,  M.  C,  who  shall  he  living  at  my  decease,  during  their  lives,  in  equal  shares, 
and  for  the  survivors  and  survivor  of  them  for  life,  &c.,  and  after  the  decease  of 
the  survivor  "  in  trust  for  all  the  lawful  issue  male  and  female  of  such  of  the 
children  of  my  niece  now  or  hereafter  to  be  born,  as  shall  be  living  at  my  decease, 
in  o(|ual  shares  and  proportions  as  tenants  in  common  and  not  as  joint  tenants, 
and  the  heirs  of  the  body  and  respective  bodies  of  all  and  every  the  issue  of  the 
said  children,  and  on  the  death  and  failure  of  heirs  of  the  body  of  any  one  or  more 
of  the  issues  of  the  said  children,"  &c.,  in  trust  for  the  survivors,  &c.  At  the 
testatrix's  death  her  niece  had  two  daughters,  one  of  whom  was  married  and  had 
issue  five  children.  Held,  that  the  daughters  of  the  niece  took  estates  for  life  only, 
with  remainder  to  their  issue  as  purchasers. 

Mary  Kobinson,  by  her  will,  dated  the  3d  October  1833,  gave  and  devised  her 
freehold  estates  in  the  county  of  York  unto  Thomas  Clarke  and  John  Wightman, 
their  heirs,  executors,  administrators  and  assigns,  upon  trust,  as  to  the  rents,  is.sues 
and  profits  thereof  "for  all  and  every  the  children  now  or  hereafter  to  be  born  of  my 
niece  Mary  Carr,  the  wife  of  John  Carr,  of  Carr  Lodge,  near  Wakefield,  esquire,  by 
her  present  or  any  after  taken  husband,  who  shall  be  living  at  my  decease  during 
their  respective  natural  lives  in  equal  shares,  and  for  the  survivors  and  survivor  of 
them  during  their,  his  or  her  lives  or  life  ;  and  I  direct,  that  the  rents  and  profits  of 
the  .said  estates  shall  be  retained  b_v  the  said  trustees,  and  invested  so  as  to  accumulate 
at  interest  for  the  term  of  twenty-one  years  after  my  decease,  and  that  after  the 
determination  of  that  period,  the  rents  and  profits  afterwards  accruing  shall  be  for 
the  equal  benefit  of  the  said  children  during  their  lives  and  the  lives  of  the  survivors 
and  survivor  of  them  ;  and  as  to  the  said  accumulated  fund  at  the  expiration  of  the 
said  term  of  twenty -one  years,  I  direct,  that  the  same  shall  be  laid  out  and  applied 
at  such  time  or  times  as  the  said  trustees  shall  in  their  discretion  think  expedient,  in 
the  purchase  or  purchases  of  any  lands,  tenements  or  hereditaments  in  the  county  of 
York,  which  they  my  said  trustees  may  think  eligible,  and  which  I  direct  shall  be 
[105]  conveyed  to  the  trustees,  in  trust,  as  to  the  rents,  issues  and  profits  thereof  for 
the  said  children  of  my  said  niece  during  their  lives,  and  for  the  survivors  and 
survivor  of  them  during  their,  his  or  her  lives  or  life;  and  from  and  after  the  decease 
of  the  last  survivor  of  the  said  children,  then  as  to  all  the  said  hereinbefore  devised 
estates,  and  also  as  to  such  purchased  estates  as  aforesaid,  in  trust  for  all  and  every 
the  lawful  issue  male  and  female  of  such  of  the  children  of  my  said  niece,  now  or 
hereafter  to  be  born,  as  shall  be  living  at  my  decease  as  aforesaid,  in  equal  shares  and 
proportions  as  tenants  in  common  and  not  as  joint  tenants,  and  the  heirs  of  the  body 
and  respective  bodies  of  all  and  every  the  issue  of  the  said  children,  and  on  the  death 
and  failure  of  heirs  of  the  body  of  any  one  or  more  of  the  issue  of  the  said  children,  as 
well  the  original  share  or  shares  of  him,  her  or  them  so  dying,  and  of  whom  there  shall 
be  such  a  failure  of  heirs  of  the  body  as  aforesaid,  as  also  such  share  or  shares  as  shall 
accrue  to  him,  her  or  them,  or  his,  her  or  their  issue,  by  virtue  of  this  present  clause, 
shall  be  in  trust  for  the  survivors  and  survivor  and  other  or  others  of  them,  if  more  than 
one,  in  equal  shares  as  tenants  in  common,  and  not  as  joint  tenants,  and  for  the  heirs 
of  the  body  or  respective  bodies  of  such  surviving  issue,  and  for  default  of  issue  to 
inherit  under  the  preceding  limitations,  in  trust  for  such  person  or  persons,  for  such 
uses,  trusts,  intents  and  purposes,  and  with,  under  and  subject  to  such  powers, 
provisoes,  declarations  and  agreements,  as  the  last  survivor  of  the  said  children  of 
my  said  niece,  notwithstanding  coverture,  and  whether  she  shall  be  sole  or  married 
by  any  deed  or  instrument  in  writing  to  be  by  her  signed,  sealed  and  delivered  in 
the  presence  of,  and  attested  by  two  or  more  credible  "witnesses,  or  by  her  last  will 
and  testament  in  writing  or  codicil  thereto,  or  any  writing  purporting  to  be,  or  in  the 
nature  of  her  last  will  and  testament  or  codicil  [i06]  thereto  to  be  by  her  signed  and 
published  in  the  presence  of,  and  to  be  attested  by  three  or  more  credible  witnesses, 
shall  direct,  limit  or  appoint,  give  or  devise  the"  same,  and  in  default  of  any  such 
limitation,  appointment,  gift  or  devise,  and  so  far  as  the  same  shall  not  extend^  I  give 
and  devise  the  same  to  my  own  right  heirs  for  ever.  I  also  direct,  that  after'the 
period  hereinbefore  appointed  for  the  said  rents  and  profits  to  cease  to  accumulate, 
and  until  a  suitable  purchase  or  purcha.ses  shall  have  been  made,  the  interest  of 
the  said  accumulated  fund  shall  be  applied  to  the  same  persons  as  for  the  time  being 
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would  by  virtue  of  the  provisions  of  this  my  will  he  entitled  to  the  rents  and  profits 
of  the  hereditaments  intended  to  he  pmchaseil ;  "  anil  the  testatrix  gave  anil  devised 
her  copyhold  and  leasehold  estates  unto  the  same  trustees,  upon  the  same  trusts  as 
those  on  which  the  freehold  estates  were  given,  or  as  near  thereto  as  the  rules  of  law 
would  permit. 

The  testatrix  died  on  the  7th  July  18.39,  and  at  her  decease  Mary  Carr  had  two 
children  living ;  namely,  Mary  Ann  Parker  and  Maria  H.  Carr.  The  Plaintitts  in 
the  suit  were  Mary  Ann  Parker,  the  wife  of  the  PlaintiH'  Thomas  G.  Parker,  and 
Maria  H.  Carr,  and  the  Defendants  were  the  trustees  of  the  will,  and  the  five  infant 
children  of  Thomas  George  Parker  and  Mary  Ann  Pai-ker.  A  disentailing  deed 
having  been  executed  by  both  the  female  Plaintitis,  and  acknowledged  \>y  the  .said 
Mary  Ann  Parker,  the  bill  prayed  a  declaration  that  they,  under  the  will  of  testatrix, 
took  joint  estates  in  the  freehold  and  copyholds  for  life,  with  several  inheritances  in 
tail,  and  for  a  conveyance  of  the  legal  estate  in  the  freeholds,  and  for  a  declaration, 
that  they  were  entitled  as  tenants  in  tail  of  the  money  accruing  from  the  accumulated 
rents  and  profits,  and  that  they  were  entitled  absolutely  to  the  leaseholds ;  that  the 
trustees  might  be  directed  to  [107]  account  for  the  accumulations  of  the  rents  and 
profits  of  the  estates,  since  the  testatrix's  decease,  and  to  pay  the  same  to  the  Plaintifi's 
according  to  their  rights  and  interests  therein  on  their  respectively  executing  disen- 
tailing assurances  thereof. 

When  the  cause  came  on  to  be  heard  before  the  Vice-Chancellor  Stuart  on  the 
26th  May  1855,  His  Honour  declared,  that,  according  to  the  true  construction  of  the 
will,  the  Plaintiffs  took  only  estates  for  life  in  the  real  estates  of  the  testatrix.  The 
Plaintiffs  now  appealed  to  the  Lord  Chancellor. 

Mr.  Malins,  Mr.  Kudall  and  Mr.  A.  C.  Kirkman,  for  the  Plaintiffs,  in  support  of 
the  appeal.  There  can  be  no  limitation  over  after  failure  of  heirs  of  the  body,  and  in 
this  will  there  being  no  limitation  over  until  all  the  issue  of  the  tenant  for  life  is 
extinct,  the  general  intention  must  prevail.  This  is  one  of  those  cases  in  which  the 
woi-ds  must  be  construed,  so  as  best  to  suit  the  intention  of  the  testatrix,  and  in 
which,  therefore,  the  devisees  for  life  must,  by  necessary  implication,  and  in  order  to 
effectuate  the  general  intention  of  the  testatrix,  be  construed  to  take  estates  tail.  The 
mere  addition  of  words  of  limitation  will  not  convert  the  previous  word  "issue"  into 
a  word  of  purchase.  The  leading  authority  upon  which  we  rely  for  this  position  is 
li'oe  (].  Diuhon  v.  Grm:  (2  Wils.  322),  where  a  testator  having  devised  unto  his  nephew 
Ct.  for  his  natural  life,  and  after  his  decease  to  the  use  of  the  male  issue  of  his  body 
lawfully  to  be  begotten,  and  the  heirs  male  of  the  body  of  such  issue  male,  and  for 
want  of  such  male  issue,  then  over — the  Court  of  Common  Pleas  held  that  G.  took 
an  estate  tail.  The  Lord  Chief  Justice  Wilmot  observing,  "the  intention  certainly 
was  to  give  G.  an  estate  for  life  only  ;  Init  the  intention  also  was,  that  as  long  [108] 
as  he  had  any  issue  male  the  estate  should  not  go  over ;  and  if  we  balance  the  two 
intentions  the  weightier  is  that  all  the  sons  of  G.  should  take  in  succession."  It 
will  be  said  that  in  that  case  there  was  no  tenancy  in  common,  but  it  is  necessarily 
to  be  implied.  [Lord  Chancellor.  The  Judges  in  that  case  appear  to  me  to  have 
assumed  that  the  issue  were  all  to  take  in  succession,  hut  I  cannot  understand  on 
what  ground.]  In  the  case  of  Denn  d.  IJ'ehh  v.  Pvrh'ij  (5  T.  K.  299)  there  was  a 
devise  to  the  testator's  grandson  for  life,  without  impeachment  of  waste,  and  after 
his  decease  to  the  issue  male  of  his  body  lawfully  begotten,  and  to  the  heirs  and 
assigns  of  such  issue  male  for  ever,  and  in  default  of  such  issue  male,  then  over  ;  and 
there  the  Court  held,  that  in  order  to  eft'ectuate  the  general  intention  of  the  testator, 
the  grandson  took  an  estate  tail,  because  the  male  descendants  of  his  grandson  should 
take  the  estate,  and  that  the  gift  over  was  not  to  take  effect  until  all  such  male 
descendants  were  extinct.  On  the  same  principle  in  the  case  of  Frank  v.  Stovin  (3 
East,  548)  a  devise  to  A.  for  life,  and  after  his  decease  to  the  use  of  the  issue  male  of 
the  body  of  A.  lawfully  begotten  and  to  be  begotten,  and  their  heirs,  and  in  default 
of  such  issue  over — Lord  Ellenborough  held  that  A.  took  an  estate  tail.  The  cases 
of  King  V.  Burchell  (1  YAm,  424),  Hodgson  v.  Merest  (9  Price,  556),  Toiler  v.  Athvood 
(15  Q.B.  929),  were  all  decided  upon  the  authority  of  Hoe  d.  Dodstm  v.  Grew  (2  Wils. 
322).  The  only  distinction,  if  distinction  it  can  be  called,  between  the  authorities 
cited  and  the  present  case  is,  that  in  this  will  there  is  a  declaration  that  the  children 
shall  take  as  tenants  in  common  ;  but  that  constitutes  no  real  difference,  and  similar 
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words  were  rejected  in  Jesson  v.  IFrir/ht  (2  Bligh,  1).  [The  Lord  Chancellor 
refen-ed  to  I  Joe  d.  Carulkr  v.  Smith  (7  T.  R.  531).]  [109]  We  submit  that  the  word 
"  issue  "  here  must  be  construed  as  heirs  of  the  body,  Harrison  v.  Harrison  (8  Scott, 
X.  K.  862);  and,  therefore,  that  in  this  case  the  snpperadded  words  "heirs  of  the 
bodv  of  such  issue  "  are  superfluous,  Shaw  v.  JFeigh  (2  Strange,  798). 

they  relied  upon  the  observation  of  Wood,  V.C.,  in  JFoodhouse  v.  Herrick 
(1  K.  ifc  J.  352),  as  to  the  word  "issue"  being  flexible  ;  and  they  referred  to  Doe  <L 
Bosnall  v.  Harvey  (i  B.  &  C.  610),  Tate  v.  Clarke  (1  Beav.  100),  Doe  d.  Atkinson  v. 
Featlierstme  (1  B!  &  Ad.  944),  Doe  d.  Earl  of  Lindseij  v.  Colijear  (11  East,  548). 

Without  calling  upon  the  Ke.spondents,  The  Lord  Chancellor  [Cranworth] 
said : — I  think  it  is  clear  that  the  daughters  of  the  testatrix's  niece,  who  are  first 
takers,  were  to  take  an  estate  for  life  only.  I  quite  agree  with  the  general  rule 
which  has  been  advanced  on  the  argument,  that  when  the  gift  is  to  one  for  life,  and 
after  his  death  to  the  issue  of  his  body  and  the  heirs  of  such  issue  for  ever ;  there,  by 
the  addition  of  words  of  limitation,  the  testator  is  only  using  words  which  are  idle 
and  which  shall  not  prevail  to  convert  the  previous  word  "  issue  "  into  a  word  of 
purchase.  But,  at  the  same  time,  the  Court  will  always  consider  whether  the 
superadded  words  as  used  can  bear  a  sensible  operation  in  controlling  the  preceding 
limitations.  In  my  opinion  the  cases  which  have  been  cited  have  no  application.  In 
the  case  of  Hoe  d.  Dodson  v.  Greiu  (2  Wils.  322),  which  is  generally  referred  to  as  a 
leading  authority,  and  governing  all  the  others  of  its  class,  there  was  a  devise  to  one 
for  life,  with  remainder  to  the  use  of  the  male  i-saue  of  his  body  and  the  heirs  male 
of  the  body  of  such  issue  male,  and  for  want  of  such  male  issue  over ;  and  the 
question  was,  whether  the  first  taker  took  [110]  an  estate  for  life  or  in  tail.  Whether 
I  should  have  arrived  at  the  same  conclusion  as  the  Chief  Justice  Wilmot,  with 
respect  to  the,  what  he  called  weightier,  intention,  that  the  estate  was  not  to  go  over 
until  failure  of  the  issue  male  of  the  first  taker,  I  do  not  .say  ;  but  the  word  "  issue," 
Ijeiiig  a  word  of  flexible  meaning,  and  being  used  promiscuously  with  the  word 
"  heirs  "  in  the  Statute  De  Donis,  prima  faeie  the  meaning  of  the  word  may  be 
explained  by  the  context ;  and  that  afforded  a  simple  and  olivious  ground  for  holding 
that  the  word  "  issue  "  was  to  be  construed  as  a  word  of  limitation.  Here  however 
the  devise  is  in  trust  for  the  l)enefit  of  the  children  of  the  testatrix's  niece  who  should 
be  living  at  her  decease,  during  their  lives  in  equal  shares,  and  for  the  survivors  and 
survivor  of  them  for  life,  and  after  the  decease  of  the  survivor  in  trust  for  all  the 
lawful  issue,  male  and  female,  of  such  children  of  her  niece  as  should  be  living  at  her 
decease,  in  equal  shares  as  tenants  in  common,  and  not  as  joint  tenants,  and  the 
heirs  of  the  body  and  the  respective  bodies  of  all  and  every  the  issue  of  the  said 
children  ;  and  on  the  death  and  failure  of  heirs  of  the  body  of  any  one  or  more  of 
the  issue  of  the  said  children,  in  trust  for  the  survivors,  &c.  It  is  impossil)le  to 
doubt  as  to  the  meaning  of  the  testatrix.  It  was  said  that,  in  the  present  case,  the 
devise  being  to  the  issue  of  the  children  as  tenants  in  common,  constituted  no 
diflference  between  it  and  the  cases  cited,  and  that  in  those  cases  it  must  be  inferred 
that  there  were  similar  provisions ;  but,  in  my  opinion,  there  is  no  foundation  for 
that  argument,  which  begs  the  whole  question. 

His  Lordship  intimated  his  opinion  that,  under  the  limitation  to  the  lawful  issue 
of  the  children  of  the  testatrix's  niece,  the  children  were  to  take  per  capita.  The 
appeal  was  accordingly  dismissed ;  but,  by  arrangement,  the  costs  were  ordered  to 
come  out  of  the  fund  directed  to  be  accumulated. 


[Ill]     Attorney-General  r.  Stephens.     Before  the  Lord  Chancellor  Lord 
Cranworth.     Nov.  24,  26,  Dec.  3,  5,  6,  21,  1855. 

[S.  C.  25  L.  J.  Ch.  888 ;   2  Jur.  N.  S.  51  ;    4  W.  R.  191.      See  Brmcn  v.  IFales,  1872, 
L.  R.  15  Eq.  147  ;  Searle  v.  Cooke,  1890,  43  Ch.  D.  527.] 

^^  here  a  tenant  of  land  for  life  or  for  years  or  at  will  has  lands  of  his  own  adjoining 
to  that  which  he  so  holds  as  tenant, 'it  is  his  duty  to  keep  the  boundaries  between 
them  clear  and  distinct,  so  that  at  the  expiration  of  the  tenancy  the  reversioner  or 
remainder-man  may  be  able  without  difficulty  to  resume  possess'ion  of  what  belongs 
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to  him,  and  if  the  person  having  such  partial  interest  neglects  this  duty,  and  sutlers 
the  lioundaries  to  be  confused  so  that  the  reversioner  or'reniainder-niaii  cannot  tell 
to  what  lands  he  is  entitled,  this  Court  will  give  relief  hy  compelling  the  pei-sons 
who  have  occasioned  the  ditticulty,  to  make  good  out  of  what  may  ho  considered 
to  lie  in  the  nature  of  a  common  fund,  that  portion  of  it  which  belongs  to  another, 
Ijut  in  order  to  olitain  this  relief  it  must  be  shewn  that  the  tenant  is  in  possession 
of  the  specific  land  originally  demised. 

An  information  on  behalf  of  the  poor  of  a  parish,  stated  an  agreement  dated  in  1634, 
by  the  then  Earl  of  Portland,  which  recited,  that  there  lay  in  his  jiark  at  K.,  divers 
parcels  of  land  which  contained  about  six  and  a  half  acres,  and  belonged  to  the 
poor  of  the  parish,  for  which  lands,  lying  dispersed  in  his  grounds,  being  thereto- 
fore ordained  for  good  and  chaiitablc  uses,  the  earl  was  desirous  to  gi\o  a  full 
yearly  rent  and  satisfaction,  and  thereby  promised  and  agreed  to  pav  to  the 
churchwardens  and  overseers  of  the  parish  for  the  time  lieing  yearly  the  sum  of  £(!, 
and  the  earl  therebj-  promised  and  agreed  to  make  such  further  a.ssurance  thereof 
as  by  counsel  should  be  advised,  and  to  set  out  sufficient  land  of  a  bettor  value  for 
performance  thereof,  which  he  would  either  tie  for  the  payment  of  the  yearly  rent, 
or  otherwise  assure  and  convey  to  such  person  and  persons  and  their  heirs  as  by 
the  vestry  of  the  parish  should  be  nominated  to  be  feoffees  in  trust  for  the  same. 
No  conveyance  was  shewn  to  be  made  in  pursuance  of  this  agreement ;  but  it  was 
in  evidence,  that  the  park  of  the  earl,  including  the  six  and  a  half  acres,  originally 
consisted  of  550  acres,  of  which  the  Defendant  was  in  possession  of  thirty-one,  his 
predecessors  in  the  estate  having,  since  178G,  covenanted  to  indemnify  the  pur- 
chasers of  the  other  j)ortions  of  the  park  from  the  payment  of  the  annual  rent  of 
X6,  which,  in  all  the  conveyances  since  1786,  was  described  as  an  annual  rent- 
charge  paid  to  the  parish,  Ijut  which  in  the  parish  books  was  expressed  to  have 
lieen  received  for  rent  of  pari.sh  land;  in  the  year  1849  the  Defendant's  ancestor 
had  accepted  a  receipt  for  the  £6  as  for  "  rent  for  parish  land  :  "  Held,  that  in 
order  to  make  the  payment  operate  as  an  estoppel  so  as  to  prevent  the  Defendant 
disputing  the  fact  that  the  six  and  a  half  acres  formed  part  of  his  estate,  it  was 
essential  to  make  out  that  the  payments  had  been  from  time  to  time  made  hy  him 
and  his  predecessors  as  for  rent  for  land  of  which  he  and  they  were  tenants,  and 
therefore  having  regard  to  the  only  evidence  adduced  by  the  relators,  namely, 
the  entries  in  the  parish  books,  the  Defendant  was  not  estopped  from  denj^ing  that 
he  was  possessed  of  the  six  and  a  half  acres  of  land  originally  demised  by  the  parish 
to  the  earl. 

Although  the  title-deeds  of  a  person  seised  of  land  are  not  in  general  admissible  in 
evidence  against  third  persons  to  prove  the  truth  of  the  facts  therein  asserted,  yet, 
where,  as  in  the  present  case,  they  are  offered  to  shew,  not  that  a  certain  sum  was 
due  and  paid  for  a  rent-charge,  and  not  for  rent  of  land  in  the  occupation  of  those 
who  made  the  payment,  but  to  shew  what  the  intention  in  making  that  payment 
proliably  was,  and  what  they  supposed  their  rights  and  liabilities  to  be,  the  deeds 
are  clearly  admissible. 

Where,  as  in  this  case,  a  person  makes  a  payment  expressly  or  impliedly  on  account 
of  something  else  than  the  rent  of  land  of  which  he  is  tenant,  such  a  payment  is  not 
a  payment  of  rent  within  the  48th  section  of  the  Act  3*4  Will.  4,  c.  27,  and  under 
such  circum.stances  a  defence  founded  on  that  statute  is  a  complete  bar. 

This  was  an  appeal  by  the  Defendant  Stephen  Lyne  Stephens  from  a  decree  of 
Vice-Chancellor  Wood.  The  information  was  filed  at  the  relation  of  Alfred  E. 
Dryden  and  John  Fisher,  churchwardens,  [112]  and  William  C.  Hulme  and  James 
J.  Dean,  overseers  of  the  parish  of  Putney.  The  information  stated,  that  in  and 
previously  to  the  year  1634  certain  parcels  of  land  in  the  hamlet  of  Koehampton,  in 
the  parish  of  Putney,  in  the  county  of  Surrey,  and  containing  l>y  estimation  six  and 
a  half  acres,  and  the  inheritance  thereof  in  fee-simple,  had  been  duly  conveyed, 
limited  and  assured  upon  certain  uses  and  trusts  for  the  benefit  of  the  church  and  the 
poor  of  the  parish  of  Putney  ;  and  under  such  uses  and  trusts  the  churchwardens  and 
overseers  of  the  parish  were,  in  and  previously  to  the  year  1634,  entitled  to  receive, 
and  were  actually  in  the  receipt  of,  the  rents  and  profits  of  the  said  parcels  of  land 
and  hereditaments;    that  in  and  previously  to  Septeml)er  1634,  the  said  lands  and 
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hereditaments  were  in  the  possession  of  the  then  Earl  of  Portland,  as  tenant  at  will 
to  the  said  churchwardens  and  overseers,  and  were,  together  with  other  lands  belong- 
ing to  himself,  inclosed  by  the  earl  before  the  date  of  the  agreement  thereinafter 
mentioned  ;  and  that  it  was  in  the  said  month  of  September  agreed  between  the 
churchwardens  and  overseers  and  the  earl,  that  from  thenceforth  the  carl  should 
continue  to  occupy  the  said  lands  and  hereditaments  as  tenant  from  year  to  year  to 
the  churchwardens  and  overseers,  at  the  yearly  rent  or  sum  of  six  pounds,  and  that  a 
memorandum  of  such  agreement  was  then  reduced  into  writing,  and  was  signed  and 
sealed  by  the  earl  and  dated  the  1st  of  September  1634,  and  was  so  [113]  far  as 
materiafas  follows  :— "  Whereas  there  lyeth  w'l'i"  my  new  park  and  several  grounds 
at  Kou"hhampton  divers  parcels  of  land  wch  doe  contain  by  estimation  6  acres  and 
half  bee  they  more  or  lesse  and  doe  belong  to  the  church  and  poore  of  ye  pish  of 
Putney  in  ye  county  of  Surrey  for  wCh  lands  lyingd  ispersed  wti'm  my  said  grounds 
bein"  heretofore  ordayned  for  good  and  charitable  uses  I  am  desirous  and  willing  to 
givo'a  full  and  valuable  yearly  rent  and  satisfaction  and  doe  promise  and  agree  to  pay 
unto  ye  churchwardens  and  overseers  for  the  poore  of  ye  said  parishe  for  ye  tyme 
being  yearly  ye  sum  of  6  pounds  the  same  to  bee  paid  at  ye  feast  of  St.  Michael  the 
Archangel  and  ye  aiuiunciation  of  ye  blessed  Virgin  Mary  henceforth  by  even  and 
equall  portions  yearly.  And  I  doe  further  promi.se  and  agree  to  make  such  further 
assurance  hereof  as  by  councell  learned  shall  be  advised  and  to  sett  out  sufficient  land 
of  a  better  value  for  performance  thereof  wch  I  shall  either  tye  for  ye  payment  of  ye 
said  yearly  rent  or  otherwise  assure  and  convey  to  such  pson  and  psons  and  their 
heires  as  shall  be  by  the  vestrymen  of  the  said  parish  or  the  greater  part  of  them 
nominated  to  bee  feoffees  in  trust  for  the  same.  In  witness  whereof  I  have  hereunto 
sett  my  hand  and  seal  the  1st  day  of  September  in  the  11th  yeare  of  the  reign  of  our 
most  gracious  Sovaigne  Lord  King  Charles. — PoRTL.iND." 

The  information  then  set  out  a  description  of  the  parcels  of  land  and  hereditaments, 
as  the  same  existed  at  the  time  when  they  were  inclosed  by  the  Earl  of  Portland, 
from  the  minute-book  of  the  parish  of  Putney  for  the  year  1636,  and  stated  that  at 
the  time  of  the  making  of  the  agreement  of  the  1st  September  1634,  and  of  the 
minute  in  the  parish  book,  the  parcels  of  land  were  lying  dispersed  among  other  lands 
then  belonging  to  the  earl,  but  were  plainly  marked  out  by  [114]  certain  Ijoundary 
marks,  and  were  well  known  and  capable  of  Ijeing  identified  with  the  description  in 
the  minute-book,  and  were,  from  the  date  of  the  agreement  until  the  year  1641,  held 
and  occupied  by  the  Earl  of  Portland,  together  with  the  other  lands  and  heredita- 
ments ;  and  that  during  all  the  aforesaid  time  the  yearly  rent  of  £6  was  duly  paid 
by  the  earl  to  the  churchwardens  and  overseers  for  his  occupation  of  the  lands,  and 
that  entries  of  the  payment  of  the  annual  rent  were,  from  time  to  time,  duly  made  in 
the  books  of  account  of  the  parish  ;  that  the  lands,  among  which  the  parcels  of  lands 
mentioned  in  the  agreement  were  so  lying  dispersed  and  intermixed  as  aforesaid, 
were,  up  to  a  recent  date,  commonly  called  or  known  as  the  Eoehamptou  estate , 
that  in  the  year  1641,  the  Roehampton  estate  came  into  the  possession  of  one  Sir 
Thomas  Dawes,  who  occupied  the  same  till  the  year  16.51,  and  that  during  the  whole 
period  of  such  occupation  the  parcels  of  land  and  hereditaments  were  held  by  Sir 
Thomas  Dawes,  together  with  the  other  parts  of  the  estate,  as  tenant  from  year  to 
year  to  the  churchwardens  and  overseers  at  the  aforesaid  yearly  rent  of  £6,  and  that 
such  rent  was,  during  the  whole  period  of  such  occupation,  duly  paid  by  him  to  the 
churchwardens  and  overseers  ;  that  in  the  year  1651  the  Roehampton  estate  came  into 

the  possession  of  one AVhite,  who  held  the  same  till  1655,  when  the  same  came 

into  the  possession  of  the  Countess  of  Devon,  who  held  the  same  until  1675,  when  it 
came  into  the  possession  of  the  Earl  of  Devon,  who  held  the  same  until  the  year 
1685. 

The  information  then  traced  the  successive  occupiers  of  the  property  down  to  the 
year  1829,  when  the  same  came  into  the  possession  of  Bennet  Gosling,  who  held  it 
until  the  year  1842.  The  information  alleged  that  during  all  the  aforesaid  periods 
the  parcels  of  land  men-[115]-tioned  in  the  agreement  of  the  1st  of  September  1634 
were  held  by  the  several  successive  occupiers  of  the  Roehampton  estate  respectively, 
as  tenants  from  year  to  year  to  the  churchwardens  and  overseers  of  the  pari.sh  of 
Putney,  and  that  during  all  the  aforesaid  periods  the  yearly  rent  of  £6  per  annum 
was  duly  paid  by  the  several  successive  occupiers  of  the  Roehampton  estate  to  the 
churchwardens  and  overseers. 
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The  information  then  stated,  that  in  the  year  1842  the  Koehampton  estate  was 
purchased  by  Charles  Lyne  Stephens  of  the  said  Beniiet  (iosling,  and  that  he  entered 
into  the  actual  occupation  and  possession  thereof,  and  remaiiioil  in  such  occupation 
and  possession  from  the  year  1842  until  his  death  in  1851,  when  the  Kuehanipton 
estate  and  the  fee-simple  and  inheritance  thereof  descended  upon  and  became  vested 
in  the  Defendant,  Stephen  Lyne  Stephens,  who  was  the  only  son  and  heir  at  law  of 
Charles  Lyne  Stephens  ;  and  that  from  the  date  of  the  purchase  of  the  Koehampton 
estate  until  his  death  in  the  year  1851,  Charles  Lyne  Stephens  had  occupied  the 
parcels  of  land  mentioned  in  the  agreement  of  the  1st  of  September  1634,  as  tenant 
from  year  to  year  to  the  churchwardens  and  overseers  of  the  parish  of  Putney,  and 
that  from  the  date  of  the  purchase  of  the  Koehampton  estate,  up  to  the  time  of  his 
death,  Charles  Lyne  Stephens  had  duly  paid  to  the  churchwardens  and  overseers  of 
the  parish  of  Putney  the  annual  rent  of  £6  per  annum,  in  respect  of  his  occupation  of 
the  said  parcels  of  land  ;  that  from  the  time  of  the  death  of  Charles  Lyne  Stephens, 
in  the  year  1851,  when  the  Defendant  became  so  as  aforesaid  entitled  to  the 
Koehampton  estate,  down  to  the  25th  of  March  1853,  the  Defendant  had  been  in 
possession  and  actual  occupation  of  the  said  parcels  of  lands  and  hereditaments 
comprised  in  the  agreement  of  the  1st  September  1(534,  [116]  as  tenant  from  vear  to 
\'ear  to  the  churchwardens  and  overseers  of  the  parish  of  Putney,  and  had  regularly 
paid  to  the  churchwardens  and  overseers  the  annual  rent  of  £6  per  annum,  in  respect 
of  his  occupation  of  the  said  parcels  of  land  ;  and  that  entries  of  the  payment  of  the 
said  annual  rent  by  the  difterent  tenants  of  the  said  parcels  of  land  and  hereditaments 
during  the  whole  period  which  had  elapsed  from  the  date  of  the  agreement  of  the  1st 
September  1634  to  the  26th  March  1853  had,  from  time  to  time,  been  duly  made  in 
the  books  of  account  of  the  parish  of  Putney,  and  that  all  the  books  were  still  in 
existence. 

The  information  then  stated,  that  the  parcels  of  land  had,  from  various  causes, 
greatly  increased  in  value,  and  that  the  yearly  rent  of  £6  was  now  a  very  inadequate 
rent  for  the  same,  and  that  in  1851  it  was  resolved  by  the  churchwardens  and  over- 
.seers  of  the  parish  of  Putney,  that  an  application  should  be  made  to  the  Defendant  to 
pay  a  higher  rent  than  £6  for  his  occupation  of  the  said  parcels  of  land  and  premises, 
or  else  to  quit  and  deliver  up  possession  of  the  same,  and  that  it  was  also  resolved 
that  an  application  should  in  the  first  instance  be  made  to  the  Defendant  to  allow  the 
churchwardens  and  overseers  to  enter  upon  the  Koehampton  estate,  for  the  purpose 
of  ascertaining  whether  the  boundary  marks  distinguishing  the  said  parcels  of  land 
from  the  residue  of  the  said  Koehampton  estate  were  in  good  repair,  and  capable  of 
being  easily  distinguished. 

The  information  then  stated,  that  in  pursuance  of  the  resolutions,  a  letter  was, 
on  the  19th  May  1851,  written  and  sent  to  the  Defendant  by  Evan  Hare,  the 
vestry  clerk  of  the  parish  of  Putney,  and  the  solicitor  for  and  on  behalf  of  the  said 
churchwardens  and  overseers,  [117]  which  letter,  so  far  as  was  material,  was  as 
follows  : — "  Sir, — As  vestry  clerk  of  this  parish,  will  you  do  me  the  favour  to  fi.x  a  time 
that  I  may  do  myself  the  pleasure  of  waiting  upon  you  respecting  the  six  and  a  half 
acres  of  land  inclosed  within  your  estate,  and  belonging  to  this  parish,  and  occupied 
by  your  late  father,  at  the  yearly  rent  of  £6.  I  dare  say  you  would  not  object  to 
the  parish  officers  placing  boundary  marks  to  distinguish  the  parish  land  from 
your  own,  or  probably  yon  or  j'our  late  father  have  done  this,  if  so,  it  would  he 
unnecessary." 

In  answer  to  that  letter,  and  on  the  17th  June  1851,  the  Defendant  wrote  and 
sent  to  Evan  Hare  the  following  letter : — "  Sir, — Since  my  return  from  Brighton,  I 
have  been  much  occupied  by  pressing  business  in  town,  which  has  interfered  with  my 
giving  you  so  early  an  answer  as  I  had  wished,  and  indeed  as  I  had  promised  ;  but  I 
was  on  the  point  of  writing  to  you  to-day  when  I  received  your  note.  I  have  made 
some  inquiries  as  to  the  subject  of  your  letter  of  the  19th  of  May,  and  from  all  I  have 
been  able  to  learn,  it  appears  to  me,  that  there  is  no  person  now  living  who  can  point 
out  the  exact  spot  upon  my  estate  where  the  six  and  a  half  acres  of  land,  if  it  be  that 
quantity,  are  situated,  and  I  should  therefore  object  to  any  portion  of  the  estate  being 
marked.  I  believe  that  the  fact  of  an  annual  payment  of  £6  being  due  from  the 
estate  to  the  parish  of  Putney  is  recited  in  the  deeds.  I  know  that  my  father  paid 
that  rent,  as  did  Mr.  Gosling  before  him,  and  I  have  no  intention  of  disputing  that 
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claim,     I  will  willingly  pay  the  £6  annually  ;  but  I  object  to  any  of  the  ground  being 
marked,  under  the  circumstances  of   the  case.— I  am,  Sir,  your   obedient  servant, 

S.  LvNE  Stephens."  ,    t.  r     i  , 

[118]  On  the  18th  June  1851  Evan  Hare  wrote  and  sent  to  the  Defendant  another 
letter,  which,  so  far  as  was  material,  was  as  follows  :— "  Sir,— Allow  me  to  acknowledge 
the  receipt  of  your  favour  of  the  17th.  I  regi'et  to  give  you  so  much  trouble  in  this 
matter ;  but  it  does  appear  to  the  parish  officers  unfair  that  you  should  refuse  them 


happy  to  lay  before  the  officers  any  proposition  you  may  make  ;  they  are  only 
trustees,  and"  it  is  their  duty  to  get  the  best  rental  possible  for  all  their  charitable 
estates. 

On  the  19th  June  1851  the  Defendant  wrote  and  sent  to  Evan  Hare  the  following 
letter:— "Sir,— I  beg  to  acknowledge  the  receipt  of  your  letter  of  yesterday.  I  am 
sorry  that  the  parish  officers  consider  my  refusal  unfair :  but  I  cainiot  see  it  in  that 
light.  Where  are  the  six  acres  which  they  call  '  their  own  ' ;  and  how  can  they  mark 
what  they  cannot  distinctly  point  out?  With  regard  to  an  increase  of  rent  that  is 
another  question.  My  relation  to  the  parish  is  neither  that  of  a  leaseholder  nor  of  a 
tenant  at  will,  and  any  increase  of  rent  that  I  should  submit  to  would  entail  upon  the 
estate  a  permanent  charge,  which  I  must  object  to  on  principle ;  I  have,  therefore,  no 
proposition  to  make  to  the  parish  officers,  being  quite  content  with  my  position  in  the 
matter ;  if  they  are  not  so  with  theirs,  I  beg  to  observe  it  is  not  one  of  my  making, 
nor  of  my  late  father's,  but  rather  the  fault  of  their  predecessors,  and  that  I  cannot 
undertake  to  repair  it  for  them.  As  you  mention  that  they  act  as  trustees  for 
charitable  estates,  permit  me  to  say,  in  conclusion,  that  I  shall  always  be  ready  to 
contribute  to  the  support  of  the  charitable  institutions  of  [119]  Putney. — I  remain. 
Sir,  ever  your  obedient  servant,  S.  Lyne  Stephens." 

On  the  29th  of  September  1851  Evan  Hare,  on  behalf  of  the  churchwardens  and 
overseers  of  the  parish  of  Putney,  wrote  to  the  Defendant  the  following  letter, 
enclosing  a  regular  notice  to  quit  the  said  parcels  of  land  and  premises :  "  Sir, — 
The  parish  officers  are  not  at  all  satisfied  with  the  rent  you  pay  for  the  six  and  a 
half  acres  of  parish  land  in  your  occupation,  as  yearly  tenant.  I  am  instructed  to 
send  you  the  inclosed  notice  to  quit ;  I  do  hope  that  you  will  see  the  necessity  of 
coming  to  an  arrangement  without  delay  either  to  give  up  the  land  or  to  pay  a  fair 
rent  for  it,  and  I  assure  you  that  my  clients  will  be  pleased  at  meeting  you  in  an 
honouralile  and  fair  way,  if  you  are  desirous  of  proposing  any  terms." 

The  information  then  stated  that  the  notice  to  quit  expired  on  the  25th  March 
1853,  when  the  churchwardens  and  overseers  of  the  parish  of  Putney  became  entitled 
to  the  possession  of  the  parcels  of  land,  and  that  they  had  made  repeated  applications 
to  the  Defendant  to  deliver  up  possession  to  them  and  to  allow  them  to  enter  upon 
the  Eoehampton  estate  for  the  purpose  of  ascertaining  and  defining  it  by  metes  and 
bounds ;  but  that  the  Defendant  refused  to  do  so.  The  information  alleged  that 
the  Defendant  pretended  that  the  parcels  of  land  never  were  at  any  time  divided  or 
distinguished,  or  capable  of  being  divided  or  distinguished  from  the  surrounding 
lands,  and  that  there  never  were  any  metes  or  boundaries  by  which  the  parcels  of 
land  could  be  distinguished ;  whereas  the  information  charged  the  contrary  of  such 
pretences  to  be  true,  and  that  the  parcels  of  land  were  originally,  and  when  the 
same  were  first  let,  clearly  and  plainly  defined  and  distinguished  by  metes  and 
liounds,  and  that  the  persons  who  had  [120]  been  in  possession  of  the  parcels  of 
land  and  hereditaments  as  such  tenants  from  year  to  year  as  aforesaid,  and  in 
particular  that  the  Defendant  and  his  father  had,  from  time  to  time  and  by  degrees, 
removed,  destroyed  and  obliterated,  or  caused  to  be  removed,  destroyed  and 
obliterated,  the  metes  and  bounds,  and  had  so  confounded  the  boundaries  thereof 
that  it  had  thereby  become  impossible  for  the  churchwardens  and  overseers  of  the 
parish  of  Putney  to  distinguish  the  parcels  of  land,  and  the  churchwardens  and 
overseers  were,  therefore,  unable  to  recover  possession  of  the  parcels  of  land  by  any 
proceedings  at  law. 

The  information  prayed  a  declaration  that  the  parcels  of  land,  containing  in  the 
whole  six  and  a  half  acres,  and  lying  intermixed  with  the  Eoehampton  estate,  were 
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subject  to  a  charitable  trust  for  the  benefit  of  the  church  and  the  poor  of  the  parisli 
of  Putney,  and  that  the  Defendant  miglit  lie  decreed  to  deliver  up  possession  of  tlie 
same,  and  for  a  commission  to  inquire  and  set  forth  what  were  the  parcels  of  lan<i 
and  hereditaments  now  in  the  possession  of  the  Defendant,  subject  to  the  aforesaid 
trusts  for  the  benefit  of  the  church  and  poor  of  the  parish,  and,  if  necessary,  that 
the  parcels  of  land  and  hereditaments  might  lie  conveyed  to  the  churchwardens  and 
overseers  of  the  parish  and  their  successors  for  the  "church  and  the  poor  of  the 
parish  ;  and  that,  in  case  it  should  be  found  impossil)le  to  define  and  set  forth  the 
parcels  of  land  and  hereditaments,  then  for  an  inquiry  as  to  their  value  and  for  a 
commission  to  set  out  such  part  of  the  lands  and  hereditaments  belonging  to  the 
Defendant  and  situate  at  Roehampton,  and  being  part  of  that  estate,  as  should  be 
of  equal  value  with  the  parcels  of  land  and  hereditaments  so  comprised  in  the  agree- 
ment of  the  1st  September  1634,  and  that  the  lands  and  hereditaments,  when  so  set 
forth,  might  be  duly  [121]  conveyed  to  the  churchwardens  and  overseers  and  their 
successors,  upon  trust  for  the  church  and  the  poor  of  the  parish  of  Putney  ;  and  for 
an  account  of  all  the  rents  and  profits  of  the  land  leceived  liy  the  Defendant  since 
the  25th  of  March  1853,  and  that  an  occupation  rent  might  be  fixed  on  such  parts 
of  the  same  as  had  been  in  his  possession,  and  that  he  might  be  decreed  to  pay  to 
the  churchwardens  and  overseers  what  should  be  found  to  be  due  upon  taking  such 
an  account,  and  for  a  receiver. 

The  Defendant,  bj'  his  answer,  stated,  and  it  was  in  evidence,  that  the  estate  of 
the  Earl  of  Portland  was  of  much  greater  extent  than  that  portion  of  it  in  the 
occupation  of  the  Defendant,  and  that  it  extended  on  the  side  of  the  Defendant's 
land  up  to  Richmond  Park  wall,  which  was  beyond  the  Defendant's  boundary  ;  that, 
in  the  year  1779,  part  of  the  estate  which  originally  belonged  to  the  Earl  of  Portland 
was  conveyed  to  a  purchaser,  and  that  it  w-as  agreed  that  the  purchaser  of  such  parts 
should  be  indemnified  by  the  vendor  against  the  rent  of  £6,  which  was  secured  to 
be  paid  out  of  the  messuage  and  thirty  acres  of  land  in  the  pos.session  of  the 
Defendant;  that  in  all  the  deeds  of  conveyance  from  the  year  1786  down  to  that  of 
1843  the  propert}'  at  Roehampton  then  in  the  Defendant's  occupation  was  described 
as  being  subject  (inter  alia)  to  an  annual  rent-charge  of  £6  in  exoneration  of  the  rest 
of  the  Roehampton  estate.  The  Defendant  also  insisted  that  he  was  a  purchaser 
for  value  without  notice. 

The  relators  failed  to  establish  any  case  of  removal  or  destruction  of  the 
boundaries  of  the  six  and  a  half  acres  by  the  Defendant  or  his  father.  They  pro- 
duced, however,  from  among  the  parish  muniments  the  account  books  of  the  parish 
for  a  long  series  of  years  and  the  [122]  original  agreement  with  the  Earl  of  Port- 
land. An  erasure  appeared  to  have  been  made  in  the  agreement,  and  the  words 
"  six  pounds  "  were  written  over  it.  The  parish  books  contained  every  year  an 
entry  of  the  receipt  of  £6,  sometimes  expressed  to  be  for  "rent  of  parish  land," 
sometimes  for  "  rent "  only.  The  entries  were  not  signed,  but  the  books  appeared 
to  have  been  audited  from  time  to  time. 

Three  receipts  were  also  produced,  one  dated  in  1849,  which  was  given  to  the 
Defendant's  father  when  in  possession  of  the  land  and  which  was  expressed  to  be 
"for  rent  of  pari.sh  land  ;"  the  other  two  were  of  later  date  and  were  given  to  the 
Defendant  after  the  parish  had  determined  to  raise  the  question,  and  the  last  of 
these  expressed  that  the  land  was  "  held  of  the  churchwardens  from  year  to  year." 

The  case  came  on  to  be  heard  before  the  Vice-Chancellor  Wood,  on  the  25th  July 
1855  (1  K.  &  J.  724),  when  His  Honour  held  that  the  entries  in  the  parish  books 
were  good  evidence  of  the  receipt  by  the  parish  of  £6  yearly  for  rent  of  parish  land, 
and  that  the  receipt  of  1849,  produced  from  the  Defendant's  custody,  estopped  him 
from  disputing  the  title  of  the  parish  to  the  specific  land  alleged  by  the  information 
to  be  in  his  possession,  and  that  under  the  circumstances  of  the  case  there  was  a 
duty  imposed  upon  the  Defendant  and  his  predecessors  in  the  estate  to  have  kept 
such  lands  di.stinct.  By  the  decree  it  was  declared  that  the  several  parcels  of  land 
mentioned  in  the  memorandum  of  agreement  of  the  1st  of  September  1635,  signed 
by  the  Earl  of  Portland,  and  therein  stated  to  contain  by  estimation  six  and  a  half 
acres  and  to  be  lying  within  the  new  park  and  several  grounds  of  the  Earl  of  Port- 
land, at  Roehampton,  were  subject  to  a  charitable  trust  for  the  benefit  of  the  church 
and  the  [123]  poor  of  the  parish  of  Putney  ;  and  it  was  also  declared  that  the  lands 
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comprised  in  the  memorandum  of  agreement  were  the  same  as  those  in  respect  of 
which  the  Defendant  and  his  father  paid  the  rent  of  £6  a  year  for  rent  of  parish 
huid.  A  commission  was  directed  to  issue  to  inquire  which  were  the  parcels  of  land 
then  in  the  possession  of  the  Defendant  and  lying  intermixed  with  his  lands  at  Koe- 
lianniton,  which  were  subject  to  the  trust  as  being  the  parcels  mentioned  in  the 
ai;rocinci'it,  and  the  Commissioners  were  to  set  out  the  same  by  metes  and  bounds 
accordiuijlv.  And  if  by  reason  of  the  confusion  of  boundaries  or  other  circumstances 
the  Comni"issioners  should  not  be  able  to  distinguish  within  the  lands  held  by  the 
Defendant  the  particular  parcels  of  land  subject  to  the  trust,  or  any  one  or  more  of 
them,  then  they  were  to  set  out  such  quantity  of  the  lands  then  in  possession  of  the 
Defendant  at  Koehampton  as  might  be  of  equal  value  with  the  charity  lands,  or  so 
much  thereof  as  could  not  be  distinguished  or  ascertained. 

From  that  decree  the  Defendant  now  appealed  to  the  Lord  Chancellor. 

Mr.  Kolt,  Mr.  James  and  Mr.  Selwyn,  for  the  information  in  support  of  the 
decree  of  the  yice-Chancellor.  The  Defendant  in  the  present  case  cannot  be  in  a 
better  position  than  the  heir  of  the  Earl  of  Portland,  who  was  confessedly  only  a 
tenant,  and,  as  such,  he  ought  to  have  preserved  the  boundaries ;  but,  having  per- 
mitted them  to  be  confused  so  that  they  cannot  be  distinguished  and  speciiically 
restored,  he  is  bound  to  substitute  land  of  equal  value,  or  the  value  of  such  land 
must  be  ascertained  bv  a  commission,  as  ordered  by  the  decree  of  the  Yice-Chancellor, 
The  Attorney-GeneraJ  v.  [124]  FitUerhm  (2  V.  i<:  B.  263).  They  relied  upon  the  cases 
of  The  Attorney-General  v.  Pih/rim  (12  Beav.  57),  and  The  Attorney-General  v.  Pernhroh: 
Hall  (2  S.  &  S.  iil),  Attorney-General  y.  Hall  (16  Beav.  388),  to  shew  that  even 
where  there  had  been  a  grant  of  long  leases  virtually  amounting  to  a  sale,  such 
leases  were  not  binding  on  the  Attorney -General.  On  the  admissibility  of  the 
entries  in  the  parish  books  relating  to  the  receipts  thev  referred  to  Doe  d.  Fatteshall 
V.  Tiirford  (3  B.  &  Ad.  890),  Doe  d.  U'ehber  v.  Lord  George  Thi/nne  (10  East,  206), 
Short  V.  Lee  (2  J.  &  "\^'.  464),  Poole  v.  Dims  (1  Bing.  N.  0.  649),  The  Mayor  of  Exeter 
v.  IJ'urren  (5  Q.  B.  773),  and  Phillips  on  Evidence,  vol.  1,  pp.  316-318,  ed.  9. 

The  Solicitor-Genekal,  Mr.  Cairns  and  Mr.  Hobhouse,  for  the  Defendant  in 
support  of  the  appeal.  The  equity  asserted  by  the  information  is  that  there  has  been 
a  confusion  of  boundaries,  and  that  the  Defendant  is  in  possession  of  the  identical 
lands  originally  demised,  but  there  is  a  complete  failure  of  any  proof  that  the  parish 
have  a  legal  right  to  any  lands  in  the  possession  of  the  Defendant,  a  state  of  circum- 
stances which  must  exist  to  justify  such  an  information  ;  The  Duke  of  Leeds  v.  The 
Earl  of  Strafford  (4  Ves.  180),  Godfrei/  v.  Littel  (2  R.  cV  M.  630),  Grierson  v.  Ei/re  (9  Yes. 
345),  'Sjieer  v.  Crauier  (2  Mer.  417),  3Iiller  v.  JVarmington  (1  J.  &  W.  484).  The 
only  foundation  for  the  equity  asserted  by  the  bill  is  the  memorandum  of  agreement 
signed  by  the  Earl  of  Portland  on  the  1st  of  September  1635;  but  that  is  even 
according  to  the  Vice-Chancellor  an  amliiguous  instrument,  and  would  rather  convey 
the  impression  that  the  earl  had  an  [125]  intention  of  acquiring,  if  he  could,  the 
ownership  of  the  lands  himself,  on  condition  of  paying  a  fee  farm  rent,  to  be  charged 
on  other  property  of  greater  value.  AVe  submit,  therefore,  that  not  only  is  the 
agreement  consistent  with  our  contention,  but  that  the  entries  in  the  parish  books, 
so  far  as  thej'  profess  to  be  receipts  for  rent,  are  also  consistent,  but  in  so  far  as  they 
profess  to  be  for  "  pari.sh  land  "  they  are  clearly  inadmissible.  They  are  not  signed, 
and  clearly  do  not  warrant  the  assumption  which  the  Vice-Chancellor  has  made,  and 
the  doctrine  as  to  deeds  more  than  thirty  years  old  proving  themselves  is  inapplicable 
to  mere  writings  not  under  seal.  The  Plaintiffs  have  relied  upon  the  case  of  The 
Attorney-General  v.  Pilgrim  (12  Beav.  57),  to  shew  that  this  Court  will  not  after  the 
lapse  of  any  length  of  time  sanction  an  alienation  of  charity  property,  but  that  case 
falls  very  far  short  of  supporting  the  Plaintiffs  view,  for  Lord  Langdale  there  says 
that  "there  may  be  circumstances  which  would  fully  justify  the  alienation  of  charity 
property  ; "  and  it  is  to  be  observed,  that  in  that  case  the  bill  was  expressly  filed  for 
the  purpose  of  setting  aside  the  lease  as  an  improvident  one,  whereas  in  the  present 
information  there  is  not  only  no  allegation  of  any  improvidence  on  the  part  of  the 
parish  in  the  year  1634,  nor,  consequently,  does  the  information  seek  to  impeach  the 
agreement  on  that  ground  ;  but  there  is  abundant  evidence  to  shew  that  it  was 
originally  an  advantageous  arrangement  for  the  parish  :  under  such  circumstances 
the  Court  will  presume  either  an  Act  of  Parliament  or  a  grant  co-existent  with  the  un- 
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iutenupted  enjoyment  of  the  land  :  Stuffwd  v.  Lleurlli/ii  (Skinner,  77),  Ehliul<je  v. 
Xott  (Cowp.  214),  The  Mai/or  of  Kiiuisttm-iipun-IIull  v.  Jlmiifr  (Cowj).  102),  Lope:  v. 
Andrew,  reported  in  a  note  to  L'owe  v.  Jlieiitoii  (3  Man.  iV  lly.  329),  lloe  il.  Johnscm 
V.  Ireland  {\\  Ea.st,  280),  Chainlers  [126]  v.  Jiernu.tconi  (1  Cr.  iV-  J.  457),  Mai/or  of 
E.aiir  v.  Jl'arren  {b  Q.  B.  773).  But  further,  we  rely  on  the  fact  that  the  eharity 
have  had  the  benefit  for  upwards  of  200  years  of  an  exorbitant  rent.  Upon  this 
head,  as  well  as  on  the  ground  that  the  information  does  not  seek  to  impeach  the 
original  transaction,  the  observations  of  Sir  William  Grant,  in  the  case  of  Aiturneij- 
(ieneral  v.  Warren  (2  Swanst.  291  ;  see  page  30-5),  arc  most  important ;  he  there  says, 
"Length  of  time,  though  not  a  bar,  is  certainly  an  obstacle  in  the  way  of  setting 
aside  a  contract  made  near  a  hundred  and  fifty  years  ago,  and  acted  upon  ever  since 
till  the  filing  of  this  information.  It  creates  a  difficulty  in  ascertaining  all  the  cir- 
cumstances under  which  the  agreement  was  made,  and  a  strong  case  is  reciuired  to 
justify  the  interposition  of  equity  after  such  a  lapse  of  time,  at  the  instance  of  one  of 
the  parties  who  may  have  enjoyed  all  the  benefit  of  the  contract  for  perhaps  the 
whole  or  a  great  part  of  the  interval,  and  who  never  could  have  been  compelled  at  the 
instance  of  the  other  party  to  relinnuish  it  when,  from  an  alteration  in  relative  value 
of  money,  the  agreement  has  become  disadvantageous  to  him.  It  is  additionally 
difficult  in  such  a  case  partially  to  set  aside  the  contract,  leaving  the  charity  still  to 
enjoy  all  the  benefits  of  the  other  part  of  the  transaction  ;  and  yet  the  information 
neither  seeks  nor  is  properly  framed,  nor  has  the  necessary  parties,  for  a  complete 
rescission  of  the  whole  agreement  and  a  restitution  of  both  parties  to  their  original 
rights  as  the}'  stood  antecedent  to  the  formation  of  it."  The  mere  fact  that  by  an 
alteration  of  circumstances,  which  clearly  was  not  in  the  contemplation  of  either  the 
trustees  for  a  charit\',  or  the  lessee,  the  lands  once  leased  have  become  more  valuable, 
will  not  aff'ect  the  lease  ;  and  it  may  happen  that  the  purpose  of  the  charity  may  be 
best  sustained  and  promoted  by  alienating  the  [127]  specific  property  ;  Aliornei/- 
General  v.  Hungerford  (2  CI.  iV  Fin.  357  ;  see  p.  374),  The  Attorneij-General  v.  The  South 
Sea  Companii  (4  Bear.  453 ;  see  p.  458).  With  respect  to  that  part  of  the  decree 
which  directs  a  commission  to  issue  to  inquire  what  are  the  parcels  of  land  now  in 
the  possession  of  the  Defendant  subject  to  the  trusts,  and,  if  the  Commissioners 
should  be  unable  to  distinguish  the  particular  parcels,  to  set  out  such  a  ([uantit}'  of 
the  Defendant's  land  as  may  be  of  equal  value — it  is  obviously  the  most  preposterous 
direction,  involving  in  effect  an  inquiry  by  the  Commissioners  as  to  the  value  of  an 
unknown  quantity,  by  reference  to  another  quantity  which  ex  concessis  is  also  un- 
known ;  because  there  is  in  truth  no  evidence  as  to  what  were  the  metes  and  bounds 
of  the  particular  lands,  there  being  only  the  fact  that  the  Earl  of  Portland  was  in 
1634  possessed  of  a  whole  park  of  350  acres,  and  that  the  six  and  a  half  acres 
included  in  that  belonged  to  the  parish  of  Putney  ;  and  the  Vice-Chancellor's  own 
conclusion  is,  "  that  no  portion,  or  onl}'  a  small  portion,  of  the  parish  land  "  was  held 
by  the  Defendant  (1  K.  *  J.  745).  But  assuming  for  a  moment  that  the  particular 
six  and  a  half  acres  are  in  the  po.ssession  of  the  Defendant,  and  that  the  Plaintifis 
could  succeed  without  seeking  to  impeach  the  original  agreement,  still  we  contend 
that  they  are  not  entitled  to  the  relief  sought  against  the  Defendant,  because  all  the 
other  part-o\\'uers  of  the  original  park  are  not  before  the  Court.  With  respect  to 
the  receipts  by  the  Defendant  and  his  father  the  yice-Chancellor  said  he  could  not 
conceive  a  stronger  admission  than  a  receipt,  a  document  which  is  the  discharge  of 
the  person  who  takes  it,  as  evidence  of  the  character  he  made  the  payment  for  which 
it  is  given  ;  and  then  relied  upon  the  case  of  Hilchings  v.  Thompson  (5  P^xch.  Hep.  50) 
as  affording  [128]  grounds  for  presuming  a  tenancy,  and  that  after  such  acknowledg- 
ment the  Defendant  would  be  estopped  from  denying  the  right  of  the  landlord.  But 
we  submit  that  no  such  inference  necessarily  follows  ;  though  assuming  that  it  does, 
still  the  Plaintiffs  must  shew  how  the  parish  has  been  damnified.  [The  Lokd 
Ch.\XCELLOK  intimated  his  opinion  that  it  would  lie  a  question  for  the  jury.]  The 
Defendant  is  a  purchaser  for  value  without  notice,  and  there  is  no  evidence  whatever 
b}'  which  he  can  be  affected  with  constructive  notice;  Jl'are  v.  Lord  Efireuiont  (4  I)e 
G.  Mac.  &  G.  460),  Jones  v.  Smith  (1  Hare,  43),  Attorneii-General  v.  ll'iilcins  (17  Beav. 
285) ;  but  the  Yice-Chancellor  has  disregarded  that  defence  by  drawing  an  unwar- 
rantable conclusion  from  the  receipts  taken  by  the  Defendant  and  his  predecessors  in 
the  estate  for  the  payment  of  £6  a  year,  observing  that  the  first  (|uesti(in  of  a  pur- 
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chaser  would  be  "  Let  me  see  the  last  receipt  of  the  rent>chaige,  and  if  the  purchaser 
has  seen  any  one  of  these  receipts,  he  would  have  discovered  that  it  was  not  a  rent- 
charge,  but  a  rent  of  parish  land,"  and  that  such  would  be  evidence  of  a  tenancy. 
But  "where,  as  in  the  present  case,  there  is  a  fee  farm  rent,  there  is  no  object  in 
asking  for  the  production  of  the  last  receipt,  which  is  only  called  for  in  case  of 
lea.seholds,  to  shew  that  if  any  covenants  have  been  broken,  the  breach  has  been 
released.  The  letter  of  the  19th  May  1851,  addressed  by  order  of  the  church- 
wardens to  the  Defendant,  asking  him  to  deliver  up  possession  of  the  land,  and  also 
to  allow  them  to  enter  upon  the  land  for  the  purpose  of  a.scertaining  and  defining 
the  boundaries,  was  concocted  with  the  view  of  entrapping  the  Defendant  into  an 
admission. 

They  also  referred  to  the  abstract  of  returns  of  charitable  donations,  1786,  1788, 
to  shew' that  there  was  a  gift,  under  the  head  "land"  of  £6  a  year  rent-charge  to 
[129]  the  parish  of  Putney,  and  that  it  was  expressed  to  be  unknown  whether  such 
gift  was  by  will  or  deed  ;  and  they  relied  upon  the  Statute  of  Limitations. 

Mr.  Kolt,  in  reply.  The  authority  of  Sjieer  v.  Craider  (2  Mer.  410)  and  the  other 
cases  cited  to  prove  that  the  information  in  circumstances  like  the  present  should 
shew  a  legal  title,  also  establish  that  it  was  the  duty  of  the  tenant  to  preserve  the 
boundaries  ;  and  if  it  can  be  proved,  as  is  manifest,  both  from  the  original  agreement 
of  1634,  and  also  from  the  entries  in  the  parish  books  ever  since,  that  the  lands  have 
been  uniformly  described  as  parish  lands,  the  whole  of  the  Defendant's  argument 
fails.  It  was  said  that  there  is  no  evidence  that  the  particular  six  and  a  half  acres 
are  now  in  the  possession  of  the  Defendant,  but  the  inference  from  the  jjayment  of 
rent  is  irresistible  that  they  do  constitute  part  of  the  lands  now  held  by  him.  With 
respect  to  the  entries  in  the  parish  books,  and  the  language  of  the  receipts,  it  is  to 
be  observed,  that  such  entries  were  all  so  many  additional  particulars  on  account  of 
which  the  money  is  alleged  to  have  been  received,  and  are,  therefore,  so  many 
additional  charges  on  the  person  making  the  entries,  and  their  value  therefore 
enhanced,  Barrij  x.  Behhingtan  (4  T.  R.  .514).  This  is  very  different  from  the  cases 
cited  in  the  note  to  Price  v.  The  Earl  of  Torrington  (1  Smith's  Leading  Cases,  235, 
ed.  4),  which  establish  that  collateral  matter  appearing  on  an  entry  is  inadmissible  ; 
Phil,  on  Evid.  vol.  1,  pp.  293,  et  seq.  ed.  9.  The  letter  of  the  19th  May  1851,  so  far 
from  lieing  a  trap  was  a  clear  assertion  of  a  right  on  the  part  of  the  parish  authorities, 
and  the  answer  to  it  by  the  Defendant  amounted  to  an  admission  of  all  that  the 
information  seeks  to  establish,  [130]  because  it  affords  ample  proof,  if  proof  were 
wanting,  of  the  necessity  for  filing  the  present  information,  namely,  that  the 
boundaries  are  confused.  The  Defendant  also  relied  on  the  defence  of  being  a  pur- 
chaser for  value  without  notice,  but  the  parish  not  being  parties  to  the  purchase  deed 
under  which  the  Defendant  holds,  cannot  be  affected  by  it,  to  say  nothing  of  the 
receipts  whereby  the  Defendant  must  have  had  notice  that  part  of  the  land  purchased 
belonged  to  the  parish.  As  to  the  evidence  which  was  attempted  to  be  used  from 
the  report  of  the  Charitable  Commissioners,  that  is  clearly  inadmissible  ;  they  could 
only  have  procured  any  information  from  the  parish  books.  It  is  not  controverted 
that  there  are  authorities  for  holding  that  a  grant  or  an  Act  of  Parliament  may, 
under  certain  circumstances,  be  presumed  ;  but  in  the  present  case  such  presumption 
is  rebutted  by  the  fact  of  the  continuous  payment  of  and  receipts  for  rent  in 
respect  of  parish  land,  which  is  entirely  inconsistent  with  any  grant  or  Act  of  Parlia- 
ment;  irehl  \.  Hornhji  (7  East,  195);  Phil,  on  Evid.  vol.  "l.  p.  347,  ed.  9.  [The 
Lord  Ch.^ncellor.  It  could  hardly  be  presumed  that  the  Earl  of  Portland  would 
have  taken  in  six  and  a  half  acres  of  land  into  his  park,  with  the  continuing  liability 
of  their  being  taken  away  at  any  time.]  It  was  said  that  the  information  was  framed 
in  error,  because  it  did  not  seek  to  impeach  the  alienation,  but  the  obvious  answer  is 
there  never  was  any  alienation.  The  Statute  of  Limitations  has  no  application 
where,  as  in  the  present  case,  the  tenancy  is  established  by  the  payment  of  rent  and 
acceptance  of  receipts. 

Dec.  81.  The  Lord  Chancellor  [Cranworth].  This  was  an  information  filed 
by  the  Attorney-General  at  the  relation  of  the  churchwardens  and  overseers  [131]  of 
the  parish  of  Putney,  against  Mr.  Stephen  Lyne  Stephens,  who  is  the  owner  in  fee- 
smiple  of  a  house  and  grounds  at  Eoehampton,  a  hamlet  of  the  parish  of  Putney. 
Its  object  is  to  recover  from  the  Defendant  six  and  a  half  acres  of  land  alleged  to  be 
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or  to  have  been  held  b_v  him  as  tenant  of  the  parish  at  a  ^yearly  rent  of  ,£i),  the 
tenancy  having  been  duly  terminated  by  a  notice  to  quit,  served  on  the  I'liili  of 
September  1851.     The  case  made  by  the  information  is  as  follows: — 

Among  the  parish  documents  and  muniments  of  title  there  exists  an  old  pa[)er 
purporting  to  be  under  the  hand  and  seal  of  the  Earl  of  Portland,  but  not  in  fact 
sealed  though  it  bears  the  signature  "  Portland."  It  is  dated  the  1st  of  Septemlier, 
in  the  eleventh  year  of  the  reign  of  King  Charles  the  First,  i.e.,  the  1st  of  September 
163.3,  erroneously  represented  in  the  information  as  1G;U,  and  it  is  in  these  words — 
[His  Lordship  here  read  the  agreement  (ante,  p.  113),  and  proceeded.]  In  the  parish 
l)Ook  of  the  following  year  1636  is  a  description  or  terrier  of  the  lands  so  taken,  or 
alleged  to  have  been  taken,  by  the  earl  into  his  park,  and  this  terrier  is  signed  by 
fifteen  persons,  probably  parishioners,  including  Richard  Avery,  who  is  called  clerk, 
and  who,  therefore,  was  most  likely  the  incumbent  of  the  parish. 

On  behalf  of  the  parish  officers,  the  relators  in  this  information,  it  is  contended, 
that  in  and  prior  to  1634  the  six  and  a  half  acres  of  land  so  taken  by  the  Karl  of 
Portland  into  his  park  were  vested  in  some  trustee  or  trustees  for  the  parish  in  trust 
for  the  church  or  the  poor  or  both,  and  that  under  the  agreement  of  the  1st  Sei)teniber 
1635  the  Earl  of  Portland  became  tenant  of  these  lands  to  the  parish,  either  at  will 
or  from  year  to  year,  at  a  yearly  rent  of  £6  ;  that  ever  since  1635  this  tenancy  has 
been  recognized  liy  all  succeeding  owners  of  the  park,  including  the  Defendant's  late 
father,  who  [132]  purchased  it  in  1842  or  1843,  and  the  Defendant  himself,  who 
succeeded  to  it  on  the  death  of  his  father  in  1851. 

The  relators  make  out  their  title  thus : — Thej^  state  jwho  were  the  successive 
owners  of  the  property  of  the  Earl  of  Portland  from  the  year  1634  to  the  present 
time,  and  then  they  shew  from  the  parish  books,  which  are  perfect  from  that  date, 
that  in  every  year,  or  almost  every  j'ear,  the  successive  churchwardens  and  overseers 
charged  themselves  with  the  receipt  of  this  annual  rent  of  £6.  In  the  two  years 
immediately  following  the  agreement  with  the  Earl  of  Portland,  the  entry  in  the 
parish  books  expressly  states  the  £6  to  have  been  received  from  the  Earl  of  Portland 
for  a  year's  rent  for  six  acres  of  land  taken  into  his  new  park.  From  that  time  on- 
wards, the  receipt  of  the  £6  is  variously  described,  sometimes  as  for  land  in  the  park, 
sometimes  as  for  rent  of  church  land,  sometimes  as  rent  of  parish  land,  and  often 
merely  as  rent.  But  however  described,  the  relators  contend  it  is  obviouslv  the 
same  payment  for  the  same  land  ;  and,  as  it  was  always  regularly  made  by  the  persons 
who  were  the  successive  owners  of  the  property  formerly  held  by  the  Earl  of  Port- 
land, the  inference,  it  is  argued,  is  irresistible,  that  the  tenancy  originally  created  in 
1634  or  1635  was  continued  during  all  the  successive  ownerships  till  it  became  vested 
in  the  Defendant's  father,  and,  on  his  death,  in  the  Defendant  himself.  Acting  on 
this  principle,  the  relators,  at  Michaelmas  1851,  gave  notice  to  the  Defendant  to  (juit 
the  six  and  a  half  acres  of  land  in  question,  at  Lady  Day  1852.  And  so  at  that  time, 
if  they  are  right  in  their  contention  that  a  tenancy  from  year  to  year  has  all  along 
been  subsisting,  they  certainly  became  entitled  to  resume  possession,  and  thev,  or 
rather  the  trustee  in  whom  the  fee  is  vested,  or  if,  as  is  probable,  no  such  trustee 
could  be  found,  then  a  trustee  to  be  appointed  by  this  Court,  might  maintain  an 
ejectment.  But  in  [133]  order  to  enable  them  eft'ectually  to  sustain  such  an  action, 
it  is  essential  that  they  should  know  where  the  six  and  a  half  acres  are  situate,  what 
were  the  lands  demised.  The  information  alleges  that  this  has  been  rendered 
impossible,  by  reason  of  the  wrongful  acts  of  the  Defendant  and  his  father,  and  the 
other  persons  who  have  from  time  to  time  been  in  possession  of  the  land  in  question  ; 
for  that  instead  of  preserving,  as  it  was  their  duty  to  do,  the  metes  and  bounds  of 
the  demised  parcels  of  land,  so  that  those  parcels  might  at  all  times  be  readily 
distinguished  from  the  lands  with  which  they  lie  intermixed,  the  boundaries  have 
been  from  time  to  time  by  the  successive  owners  of  the  arljoining  lands  gradually 
obliterated  or  removed,  so  that  it  is  impossible  for  the'parish  now  to  recover,  by  any 
proceedings  at  law,  possession  of  the  specific  parcels  of  land  demised. 

The  information  therefore  prays  the  assistance  of  this  Court,  asking  for  a  commis- 
sion to  inquire  what  are  the  lands  in  the  possession  of  the  Defendant  sul)ject  to  the 
above-mentioned  trusts  for  the  benefit  of  the  church  and  poor  of  the  parish  of  Putney, 
i.e.,  what  part  of  the  lands  in  possession  of  the  Defendant  constitute  the  six  and  a 
half  acres  of  land  originallv  demi-sed  to  the  Earl  of  Portland,  or,  if  it  be  impossiljle 


1132  ATTORNEY-GENERAL    V.    STEPHENS  6  DE  G.  M.  &  G.  134. 

to  ascertain  this,  then  that  a  commission  may  issue  to  set  out  such  part  of  the 
Defendant's  land'  at  Koehampton  as  shall  be  of  equal  value  with  the  six  and  a  half 
acres  originally  demised,  and  that  the  same  may  be  conveyed  to  or  in  trust  for  the 

parish. 

The  relief  thus  asked  is  founded  on  misconduct  analogous  to  a  breach  of  trust  on 
the  part  of  the  Defendant,  or  those  to  whom  he  has  succeeded.  AVhere  a  tenant  of 
land  for  life  or  for  years  or  at  will  has  land  of  his  own  adjoining  to  that  which  he 
so  holds  as  tenant,"it  is  his  duty  to  keep  the  boundaries  lietween  them  clear  and 
<listinct,  so  that,  at  the  expira-[134]-tion  of  the  tenancy,  the  reversioner  or  remainder- 
man may  be  able  without  difficulty  to  resume  possession  of  what  belongs  to  him  ;  and 
if  the  person  having  such  partial  interest  neglects  this  duty,  and  suffers  the 
boundaries  to  be  confused,  so  that  the  reversioner  or  remainder-man  cannot  tell  to 
what  land  he  is  entitled,  this  Court  will  give  relief,  by  compelling  the  person  who  has 
occasioned  the  difficulty  to  make  good,  out  of  what  may  be  considered  to  be  in  the 
nature  of  a  common  fund,  that  portion  of  it  which  belongs  to  another.  The  party 
guilty  of  the  neglect  has  land,  a  portion  of  which,  ex  concessis,  belongs  to  another. 
He  has,  by  his  neglect  of  duty,  made  it  impossible  to  ascertain  the  particulars  of 
which  that  portion  consists,  and  this  Court  then  steps  in  and  compels  him  to  make 
good  an  equivalent,  as  near  as  may  be,  out  of  that  which  clearly  includes  what,  but 
for  his  default,  might  have  been  taken  from  him  by  legal  proceedings.  This  relief  is 
('iven  not  only  against  the  party  guilty  of  the  neglect,  but  also  against  all  those  who 
claim  under  him,  either  as  volunteers  or  as  purchasers  with  notice. 

It  is  on  the  doctrine  which  I  have  thus  stated,  that  the  relief  asked  for  in  this 
information  rests ;  and  the  question  to  be  considered  is,  whether  the  facts  necessary 
to  sustain  a  title  to  this  relief  are  made  out  in  proof.  I  think  they  are  not.  I  will 
for  the  present  assume  that  the  relators  are  right  in  saying  that  the  document  of  1635 
created  a  tenancy  from  year  to  year  in  the  Earl  of  Portland,  and  that  they  have 
satisfactorily  shewn  the  subsistence  of  that  tenancy  up  to  Lady  Day  18.52,  when  it 
terminated,  and  the  right  of  the  parish  to  resume  possession  accrued.  This,  if  the 
lands  which  had  been  demised  had  remained  capable  of  being  distinguished,  might 
have  enabled  the  parish  or  their  trustee  to  have  maintained  an  ejectment ;  but  in 
order  to  induce  the  Court  to  give  the  relief  sought  by  this  information,  it  is  incumbent 
on  the  [135]  relators  to  shew  that  the  Defendant  is  in  possession  of  the  land  included 
in  the  original  demise,  i.e.,  that  the  six  and  a  half  acres  form  part  of  his  Roehampton 
estate. 

If  the  owner  in  fee-simple  of  an  estate  consisting  of  Blackacre  and  Whiteacre 
were  to  take  a  lease  of  land  lying  interspersed  in  Blackacre,  and  were  improperly  to 
■  confuse  the  boundaries  between  those  lands  and  his  own,  and  afterwards  Blackacre 
and  Whiteacre  should  pass  into  the  hands  of  distinct  purchasers,  if,  at  the  termina- 
tion of  the  lease,  it  should  have  become  impossible  to  distinguish  the  interspersed 
lands,  there  certainly  would  be  no  equity  against  the  owner  of  Whiteacre  to  compel 
him  to  provide  an  equivalent  out  of  his  estate. 

It  is  necessary,  therefore,  to  see  whether  the  relators  have  shewn  the  Defendant 
to  be,  according  to  the  allegation  of  their  information,  in  possession  of  the  six  and  a 
half  acres.  The  information  states  that  which,  if  proved,  would  certainly  establish 
the  fact  beyond  all  doubt.  For  it  states,  that  these  jjieces  of  land  were  originally 
mixed  up  with  the  lands  of  the  Earl  of  Portland  called  the  Roehampton  estate,  of 
which  in  fact  they  formed  a  part,  and  that  that  estate,  i.e.,  the  whole  of  it,  passed 
through  the  hands  of  various  successive  owners,  all  of  whom,  above  twenty  in  number, 
are  named  in  the  information,  until  eventually  in  1842  it  was  purchased  by  the 
Defendant's  father,  and  on  his  death  passed  to  the  Defendant  his  son.  If  this  allega- 
tion had  been  established — if  it  had  been  shewn  that  the  Roehampton  estate,  i.e.,  the 
whole  of  it,  had  become  the  property  of  the  Defendant,  inasmuch  as  that  estate 
comprised  the  lands  in  question,  the  relators  would  have  established  their  point,  but 
this  they  have  not  proved.  On  the  contrary,  it  is  certain  that  the  Defendant  possesses 
only  a  small  part  of  that  which  formed  the  Koehampton  estate  at  the  time  when  the 
six  and  a  half  acres  of  land  [136]  were  taken  into  the  park  ;  and  therefore,  though  it 
is  possible  that  his  property  may  include  that  land,  it  is  certainly  also  possible,  and 
much  more  probable,  that  it  does  not. 

An  attempt  is  indeed  made  by  the  evidence  of  Mr.  George  Potton  Dyke,  and  of  a 
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man  named  Sims,  to  connect  a  portion  of  the  Defemlants  land  with  the  description 
in  the  old  terrier,  but  that  attempt  wholly  fails  ;  and  1  think  it  must  certainly  he 
taken  that  there  is  no  direct  proof  shewing  any  part  of  the  parish  land  to  lie  included 
in  the  Defendant's  estate.  This,  indeed,  was  not  controverted,  or  barely  controverted, 
by  the  counsel  for  the  relators,  but  what  they  argued  was  that,  whatever  the  fact 
might  be,  yet  the  Defendant  is  estopped  from  saying  that  he  does  not  hold  the  land 
in  question,  inasmuch  as  he  and  those  under  whom  he  derives  title  have  for  a  h^ng 
series  of  years  paid  rent  for  that  land  to  the  parish  ;  and  so  that  the  Defendant  is 
precluded  from  saying  that  he  does  not  hold  the  land  for  which  he  has  thus  paid  rent. 
This  is  the  view  of  the  case  taken  by  the  Viee-Chancellor,  and  is,  therefore,  entitled 
to  great  consideration  ;  but  I  confess  that  I  am  unable  to  concur  with  His  Honoui-  in 
the  conclusion  at  which  he  has  arrived  on  this  point. 

In  order  to  make  the  payment  of  this  yearly  rent  of  £(>  operate  as  an  estoppel, 
so  as  to  prevent  the  Defendant  from  disputing  the  fact  that  the  six  and  a  half  acres 
of  land  in  question  form  part  of  his  estate,  it  is  essential  to  make  out  that  the  pay- 
ments have  Ijcen  from  time  to  time  made  by  him  and  his  predecessors  as  for  rent  due 
from  them  for  land  of  which  they  were  tenants — Qiiicquid  solatur,  sulfitur  siciiiuluui 
animiun  solve nt is  ;  and  if  on  looking  to  the  facts  of  this  case,  it  is  plain  that  the  pay- 
ments have  been  made  {sccundnrn  animum  solrentinin),  not  for  rent,  but  on  another 
account,  the  doctrine  of  estoppel  arising  from  [137]  payment  of  rent  has  no  place. 
Now  looking  to  the  evidence  before  me,  I  think  it  clear  that  none  of  the  persons  by 
whom  these  payments  have  been  made  had  any  notion  that  they  were  tenants  of 
parish  land.  They  paid  the  £6  because  according  to  the  terms  of  their  title-deeds 
they  were  bound  to  exonerate  the  whole  of  what  originally  constituted  the  Koe- 
hampton  estate  from  that  which  they  supposed  to  be  a  rent-charge  of  £6  issuing  out 
of  the  whole.  This  appears  to  me  plain  from  the  Defendant's  title-deeds  as  set  out, 
and,  it  was  admitted  at  the  Bar,  correctly  set  out,  in  his  answer.  From  those  deeds 
it  appears  that  in  1690  the  Roehampton  estate,  described  as  containing  3.50  acres,  was 
conveyed  by  the  Earl  of  Devonshire  to  the  Countess  of  Northumberland,  and  there 
was  the  usual  covenant  against  incumbrances,  except  a  rent-charge  in  fee  of  £40  per 
annum,  payable  to  trustees  for  the  use  of  almspeople  of  Putney  for  ever,  and  one 
■other  yearly  rent  of  £6  payable  to  the  poor  of  Putney  aforesaid  for  ever,  and  two 
•other  rents  of  £10  and  £1  payable  to  the  lord  of  the  manor  of  Wimbledon.  Between 
1690  and  177-5  the  estates  frequently  changed  hands,  and  in  the  latter  year  became 
vested  in  Thomas  Parker  in  fee.  In  nearl^^  all  the  conveyances  w-hich  were  made  on 
transfers  of  the  property  during  that  period  of  eighty-five  years,  there  was  an  excep- 
tion in  the  covenant  against  incumbrances,  similar  to  that  contained  in  the  deed  of 
1690.  In  1779,  Thomas  Parker  sold  a  part  of  the  estate  to  a  person  named  Brooks- 
l)ank.  The  conveyance  to  him  refers  to  the  two  annual  sums  of  £40  and  £6,  and 
the  two  annual  rents  of  £10  and  £1  as  affecting  the  whole  estate,  and  makes  pro- 
vision for  indemnifying  him  against  those  paj'ments,  by  charging  them  exclusively 
on  a  portion  of  the  estate  not  sold  to  him,  i.e.,  on  a  messuage  and  thirty-one  acres  of 
land,  descril)ed  as  then  in  the  occupation  of  Joshua  Vanneck.  Two  other  portions  of 
the  Roehampton  estate  were  in  the  year  1784  sold  by  Parker  to  [138]  other 
purchasers  with  the  same  indemnity  as  in  the  conveyance  to  Brooksbank.  In  1786, 
Parker  sold  to  Joshua  Vanneck,  inter  alia,  the  messuage  and  thirty-one  acres  of  land, 
which  were  so  in  his  occupation.  The  conveyance  to  him  recites  a  deed  of  1648, 
whereby  the  Roehampton  estate,  containing  350  acres,  was  charged  with  an  annuity 
of  £40,  payable  to  the  almsmen  and  women  of  Putney  for  ever;  and  tlien  reciting, 
that  the  said  hereditaments  were  also  charged  with  another  annuity  of  £6,  payable 
to  the  poor  of  the  parish  of  Putney  aforesaid  for  ever,  and  with  two  rents  of  £10  and 
£1,  payable  to  the  lord  of  the  manor  and  reciting  the  three  conveyances  of  parts  of 
the  property  so  charged,  and  the  arrangement  by  which  the  said  rent-charges  or 
annuities  were  made  chargeable  on  the  lands  so  occupied  by  the  said  Joshua  ^'anneck  ; 
it  is  witnessed,  that  Parker  and  his  trustee  conveyed  to  Vanneck  and  his  heirs  (inter 
nlia)  the  messuage  and  thirty-one  acres  so  in  his  occupation,  but  subject  to  the  said 
annual  rent-charges  of  £40  and  £6  to  the  poor  of  Putney  aforesaid,  and  to  the  said 
two  rents  payable  to  the  lord  of  the  manor. 

Se\'eral  sales  and  conveyances  of  the  property  so  conveyed  to  Vanneck  afterwards 
took   place,  and   ultimately  in  1842    or  1843    the    Defendant's   father   became    the 
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purchaser  It  would  seem  that  he  purchased  in  1842,  but  that  the  conveyance  was 
oiilv  made  to  him  in  1843.  In  all  the  deeds  of  conveyance  from  1786  downwards, 
the  propertv  is  described  as  being  subject  to  the  said  two  annual  rent-charges  of  £40 
■md  £<J  and  the  said  two  rents  of  £10  and  £1,  in  exoneration  of  the  rest  of  the  Roe- 
hampton  estate.  In  this  state  of  things,  assuming  it  to  be  clear  that  the  Defendant 
ai'id  all  his  predecessors,  up  to  Joshua  Vanneck  the  purchaser  in  1786,  regularly  paid 
the  £0  annually  to  the  parish  officers,  I  think  the  inference  is  irresistible,  [139]  in 
the  absence  of  any  explanatory  circumstances,  that  the  payment  was  made  by  reason  of 
the  obligation  to  which  on  the  face  of  the  deeds  the  lands  appeared  to  be  subject,  and  not 
because^the  persons  making  the  payments  supposed  that  they  held  land  as  tenants  of 
the  parish.  I  can  hardly  suppose  that  on  this  point  anyone  can  entertain  a  doubt 
—I  mean  a  doubt  as  to  the  fact  of  what  the  persons  paying  the  £6  supposed  the 
nature  of  the  payment  to  be.  ,      ,■ 

But  then  it  was  argued,  that  it  was  not  open  to  the  Defendant  to  make  his  own 
title-deeds  evidence  in  his  own  favour.  The  parish  books,  it  was  said,  are  public 
documents,  and  the  entries  made  in  them,  shewing  receipts  by  deceased  accounting 
parties,  are  on  well-established  principles  evidence  not  only  of  the  receipt  of  the 
monev'  with  which  the  accounting  parties  charge  themselves,  but  also  on  what 
account  it  was  received.  This  is  no  doubt  true.  But  after  all  such  entries  are  but 
evidence,  they  do  not  conclusively  establish  the  facts  for  which  they  are  produced,  so 
as  to  exclude' other  evidence  which  may  raise  an  inference  contrary  to  that  suggested 
liv  the  entries  ;  and  the  question  is,  whether  in  this  case  the  title-deeds  of  the  persons 
niakinc;  the  payments  may  not  lawfully  be  looked  at  for  such  a  purpose.  The 
relators  contended  that  they  could  not,  that  they  were  res  inter  alios,  to  which  the 
parish  was  no  party,  and  had  no  access.     But  to  this  reasoning  I  cannot  accede. 

The  title-deeds  of  a  person  seised  of  land  are  certainly  not  in  general  admissible 
in  evidence  against  third  persons  to  prove  the  truth  of  facts  which  they  assert.  But 
it  is  not  for  the  purpose  of  proving  any  fact  that  the  deeds  are  in  this  case  oflered  in 
evidence — not  to  prove  that  in  fact  the  £6  was  due  for  a  rent-charge,  and  not  for 
rent  of  land  in  the  occupation  of  those  who  made  the  payment,  but  to  shew  what 
their  intention  in  making  that  payment  probably  was.  It  may  be  that  the  view  they 
took  of  [140]  their  rights  and  liabilities  was  quite  wrong,  and  they  could  not  for  the 
purpose  of  establishing  their  rights  derive  aid  from  their  own  muniments  of  title  ; 
but  for  the  purpose  of  shewing  what  they  supposed  these  rights  and  liabilities  to  be, 
the  deeds  are  clearly  admissible.  Suppose  one  of  the  persons  thus  entitled  had 
written  a  letter  to  his  banker,  stating  that  his  estate  at  Roehampton  was  bound  to 
indemnify  some  other  adjoining  lands  against  a  rent-charge  of  £6,  payable  to  the 
parish  of  Putney,  and  charged  as  well  on  his  own  lands  as  on  those  to  be  indemnified  ; 
and,  therefore,  desiring  the  bankers  to  pay  £6  to  the  bankers  of  the  parish  at  Lady 
Day  every  year ;  this,  though  no  evidence  as  to  the  fact  whether  the  £6  was  a  rent- 
charge  or  a  reserved  rent  for  parish  lands  in  his  occupation,  would  be  cogent,  and 
indeed  almost  irresistible,  evidence  to  shew  on  what  account  he  meant  to  pay  the 
£6,  i.e.,  to  prove  what  was  the  animus  solrentis.  The  fact  that  the  title-deeds  state 
such  a  liability  is  certainly  evidence  to  the  same  effect,  and  it  is  evidence  which  to 
my  mind  entirely  neutralizes  the  efifect  of  the  payments  to  the  parish,  so  far  as  they 
are  relied  on  as  shewing  that  the  Defendant  and  his  predecessors  have  admitted 
themselves  to  be  occupiers  of  land  held  of  the  parish. 

But  independently  of  the  evidence  of  possession  derived  from  the  mere  payment 
of  the  £6,  the  relators  relied  on  the  fact  that,  among  the  Defendant's  muniments  of 
title,  there  is  a  receipt  given  to  his  father  for  the  £6  which  became  payable  at  Lady 
Day  1849.     The  receipt  is  in  these  words  : — 

'"Parish  of  St.  Mary,  Putney.  Received  the  27th  April  1849  of  C.  L.  Stephens, 
esquire,  the  sum  of  £6  for  one  year's  rent  of  parish  land,  from  Lady  Day  1849  to 
Lady  Day  1850. — Signed  J.ames  Miller,  collector." 

The  argument  was,  that  the  acceptance  by  the  Defendant's  father  of  this  receipt 
shews  that  he  admitted  [141]  himself  to  be  tenant  of  some  parish  land,  which  could 
be  no  land  but  that  now  in  question.  And  great  reliance  was  placed  on  the  case  of 
IlUchiiui.^  V.  Thoynpson  (5  Exch.  Rep.  50).  But  that  case,  when  rightly  understood, 
does  not  help  the  present  relators.  It  was  an  action  of  replevin  on  a  distress  for 
rent  of  a  house  at  Bristol.     The  Defendants  avowed  for  rent  in  arrear,  alleging  that 


6 DE 0.  M.  & 0. 142.  ATTORNEY-GENERAL   V.    STEPHENS  1185 

the  Plaintifl"  was  their  tenant  of  the  house  in  question.  Tlio  Plaintiff  pleaded  in  har, 
nm  teniiit.  It  was,  therefore,  incunil^ent  on  the  Defendants  to  make  out  that  the 
Plaintiff  was  their  tenant.  In  order  to  do  this,  they  shewed  that  on  the  marriage  of 
one  Clarke,  the  owner  of  the  house,  it  was  conveyed  to  Ward  and  Baynton  as  trustees 
of  his  marriage  settlement  then  executed.  The  Plaintiff,  who  occupied  the  hou.se  in 
([uestion,  regularly  paid  his  rent  to  Daniel  Horwood,  who  acted  as  agent  of  the 
trustees,  and  a  receipt  was  alwaj's  given  in  the  following  form  : — 

"  Received  for  the  trustees  of  Mr.  and  Mrs.  W.  Clarke  of  Mr.  Hitchings  £5,  5s., 
being  for  half  a  year's  rent  for  the  house  and  premises  situate  in  the  parish  of  St. 
Philip  and  Jacob,  Bristol,  due,  &c. — Daniel  Horwood." 

It  was  proved  that  a  conveyance  of  the  lands  was  executed  to  the  Defendants,  not, 
however,  by  Ward  and  Baynton  Init  by  Ward  and  a  gentleman  named  Newman.  It 
was  argued  that  this  afforded  proof  of  title  in  the  Defendants,  who  did  not  shew  any 
conveyance  from  Ward  and  Baynton  but  only  from  Ward  and  Newman,  \vho  alleged 
l)ut  did  not  prove  that  the  property  had  been  conveyed  to  them  by  Ward  and  Baynton. 
It  was  however  proved  that  Horwood  had  in  fact  received  the  rent  as  agent  for  and 
had  paid  it  over  first  to  Ward  and  Baynton,  as  the  trustees,  and  afterwards  to  Ward 
and  Newman  as  trustees  in  their  place,  and  the  Court  held  [142]  that  this  payment  of 
rent  was  evidence  which  ought  to  have  been  laid  before  the  jury  tending  to  prove  title 
in  Ward  and  Newman,  and,  therefore,  tending  to  prove  title  in  the  Defendants,  who 
derived  title  under  Ward  and  Newman.  Payment  of  rent  to  the  person  who  was  in 
fact  the  agent  of  Ward  and  Newman  was  some  evidence  of  their  title,  and,  therefore, 
ought  to  ha-ve  been  submitted  to  the  jury,  though  liable  to  Ijo  rebutted  by  proof  that 
the  payment  was  made  in  ignorance  or  mistake,  that  though  in  fact  paid  to  Ward  and 
Newman  through  Horwood,  as  their  agent,  the  tenant  had  intended  to  pay  it  to  Ward 
and  Baynton.  This  is  clearly  put  by  Baron  Parke,  who,  in  his  judgment  in  that  case, 
says, — "  It  has  been  urged,  on  the  part  of  the  Plaintiff,  that  Mr.  Horwood  did  not 
inform  the  Plaintiff'  upon  whose  account  he  received  the  rent.  If,  however,  Ward  and 
Newman  had  distrained  for  rent,  the  receipt  of  previous  rent  bj'  Horwood,  as  their 
agent  on  their  account,  would  be  some  evidence  of  their  title,  although  he  did  not 
disclose  their  names  to  the  Plaintiff".  Here  there  is  some  evidence  that  Ward  and 
Newman  were  entitled  to  the  rent,  and  the  question  is,  whether  the  fact  that  the 
Plaintiff'  had  paid  rent  to  Ward  and  Baynton  makes  any  difl'erence.  That  only  affects 
the  weight  of  the  evidence,  for  it  was  competent  to  the  Plaintiff  to  have  shewn  that 
the  payment  had  been  made  upon  the  supposition  that  it  was  to  go  to  Ward  and 
Baynton,  to  whom  it  had  been  paid  before,  since  every  payment  which  is  made  by  a 
tenant  under  a  mistake  or  in  ignorance  of  the  party's  title  to  whom  he  has  paid  it  may 
be  shewn  by  him  to  have  been  so  made.  The  Plaintiff  might  dispute  the  fact  of  the 
assignment  of  the  reversion  as  having  been  made  by  fraud.  Upon  the  proof  of  the 
payment  to  Ward  and  Newman,  the  Plaintiff  would  be  at  liberty  to  show  that  Ward 
and  Baynton  were  the  persons  he  intended  to  receive  it." 

That  case  cannot,  therefore,  shew  more  than  that  the  [143]  payment  proved,  so 
far  as  it  is  proved  by  the  receipt  of  the  27th  April  1849,  is  a  matter  affording  some 
evidence  that  Mr.  Stephens  acknowledged  himself  to  be  the  occupier  of  land  holden 
of  the  parish  ;  but  giving  it  the  fullest  weight  to  which  it  could  in  any  circumstances 
be  entitled,  I  think  it  is  altogether  insufficient  to  countervail  the  inference  necessarily 
to  be  deduced  from  the  contents  of  the  title-deeds.  There  is  no  evidence  whatever 
to  shew  what  passed  when  the  receipt  was  given,  or  to 'shew  that  Mr.  Stephens's 
attention  was  drawn  to  the  particular  words  in  which  it  was  couched.  And,  indeed, 
after  all,  considering  that  Mr.  Stephens  was  not  a  lawyer,  I  doubt  whether  he  would 
understand  that  the  expression  "rent  of  parish  land"  would  not  be  the  appropriate 
mode  of  describing  the  rent-charge  which  he  would  suppose  himself  to  be  discharging. 

There  was  another  piece  of  evidence  on  which  reliance  was  placed  by  the  relators 
as  shewing  that  the  Defendant  is,  or  at  all  events  that  he  is  estopped  from  saying  that 
he  is  not,  in  possession  of  the  six  and  a  half  acres  of  land — I  allude  to  the  letters 
which  passed  between  him  and  Mr.  Hare,  the  vestry  clerk,  in  1851,  soon  after  the 
death  of  the  Defendant's  father.  It  seems  that  about  this  time  the  parish  resolved 
to  assert  the  title  now  insisted  on  by  the  present  information.  The  letters  which 
passed  are  set  out  in  paragraphs  12  and  13  of  the  information — [His  Lordship  here 
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read  them,  see  ante,  p.  117,  and  proceeded.]  The  Defendant,  it  is  said,  by  these 
letters  expressly  admitted  his  tenure  of  the  land  in  question,  and  from  that  admission 
he  ought  not  to  tie  allowed  to  withdraw.  I  do  not  take  this  view  of  what  then  passed. 
I  cannot  altogether  approve  of  the  course  then  taken  by  Mr.  Hare  :  it  was  not  dealing 
fairlv  with  the  Defendant  to  write  to  him  a  letter,  in  which  it  is  assumed  as  an 
undisputed  fact  that  he  was  holding  six  and  a  half  acres  of  land  as  tenant  to  [144] 
the  parish.  It  looks  very  much  as  if  there  was  a  wish  to  lead  the  Defendant  into  an 
admission  of  what  Mr.  Hare  must  have  known  was  at  least  very  doubtful.  The 
Defendant's  answer,  though  putting  his  objection  on  the  ground,  not  that  he  held  no 
land  as  tenant  of  the  parish,  but  that  no  one  could  say  where  that  land  was  situate, 
vet  refers  to  his  title-deeds  as  shewing  what  the  nature  of  the  payment  was,  and  that 
all  he  was  liable  to  was,  an  annual  payment  of  £6.  He  was,  I  think,  right  in  his 
notion  that  he  was  liable  only  to  an  annual  payment  of  £6,  though  he  rested  his  case 
on  a  wrong  foundation.  It  was  a  mistake  into  which  a  gentleman  in  his  situation  was 
verj'  likely  to  fall,  and  I  can  give  no  weight  to  the  suggestion  that  it  at  all  misled 
the  relators  as  to  the  nature  of  their  rights. 

In  the  course  of  the  argument  it  was  suggested,  that  as  the  estate  of  the  Defendant 
is  at  all  events  bound  to  indemnify  the  owners  of  the  other  parts  of  the  Roehampton 
estate,  it  must  be  indifferent  to  him  whether  he  is  or  is  not  the  actual  tenant  of  the 
scattered  lands  as  being  inclosed  in  his  portion  of  that  estate.  But  this  is  a  mistake. 
The  Defendant's  estate  is  not  bound  to  indemnify  against  the  claim  now  set  up,  but 
only  against  a  yearly  payment  of  £6 ;  and  that  the  Defendant  has  always  been 
willing  to  do. 

Inasmuch,  therefore,  as  in  order  to  sustain  the  case  of  the  relators  it  was  incum- 
bent on  them  to  shew  possession  by  the  Defendant  of  the  land  in  dispute,  and  as 
they  have,  in  my  opinion,  wholly  failed  to  do  this,  the  information  must  necessarily 
be  dismissed.  How  the  case  would  have  stood  if  the  information  had  brought  before 
the  Court  as  Defendants  all  the  persons  now  being  the  owners  of  the  whole  of  the 
Roehampton  estate,  I  need  not  stop  to  inquire.     That  is  not  the  case  now  before  me. 

But  there  are  some  other  points  to  which  I  think  it  [145]  right  to  advert.  In 
the  first  place,  though  I  have  assumed  that  the  relators  have  shewn  seisin  of  the  land 
by  means  of  the  parish  books,  in  which  the  parish  officers  have  regularly  charged 
themselves  with  the  receipt  of  the  rent,  yet  on  this  point  the  evidence  is  very  defective. 
Such  entries  are  only  receivable  as  a  medium  of  proof  when  the  persons  so  debiting 
themselves  are  dead,  and  therefore  unable  to  state  the  facts  and  circumstances  con- 
nected with  the  payment.  It  is  a  species  of  evidence  admissible  only  from  the 
necessity  of  the  case,  to  reject  which  would  be  to  reject  that  which  must  in  general 
be  the  only  sort  of  proof  at  all  accessible  as  to  what  has  occurred  long  ago.  But 
when  the  question  is  as  to  what  has  been  done  recently,  when  the  person  or  agent 
paying  or  the  person  or  agent  receiving,  or  both,  is  or  are  alive,  the  safe  and  only 
mode  of  proving  payment  is  by  the  testimony  of  those  who  were  parties  to  or  (anusant 
of  the  transaction  and  who  are  aware  of  all  which  may  have  passed.  It  would  be 
absurd  to  require  proof  that  those  who  made  the  entries  in  the  parish  books  in  the 
seventeenth  or  even  in  the  eighteenth  century  are  not  now  alive  and  so  capable  of 
themselves  speaking  to  the  payments  which  they  have  recorded ;  but  certainly  the 
same  thing  cannot  be  said  of  entries  made  within  the  last  twentj',  thirty,  or  even 
forty  years.  As  to  these  it  would  have  been  most  material  to  have  had  information 
as  to  the  manner  and  circumstances  of  payment,  and  the  entries  are  certainly  not 
admissible  in  evidence  without  first  shewing  that  the  persons  who  made  them  are 
dead. 

For  nearly  fifty  years,  i.e.,  from  1796  to  1843,  the  payments  were  made  by  the 
then  owners  of  the  estate — now  belonging  to  the  Defendant — Messrs.  Gosling,  who 
were,  I  suppose,  the  well-known  bankers.  And  if  it  should  turn  out  that"  these 
paynients  were  annually  made  on  a  fixed  day  by  a  mere  payment  from  one  [146] 
banking  firm  in  London  to  another,  very  little  inference  could  safely  be  made  from 
such  paynients  as  to  the  precise  nature  of  the  demand  they  were  intended  to  discharge. 
As  the  case  now  stands  there  is  no  proof  whatever  of  the  modern  payments,  and  tbe 
reasonable  inference  against  the  parish  is  that  these  payments  were  not  so  made  as 
to  afford  material  evidence  in  support  of  what  is  contended  for  by  the  relators  in  this 
information. 
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These  observations  go  not  only  to  the  subject  on  which  1  have  already  remarked, 
namely,  the  want  of  adequate  proof  of  possession  by  the  Defendant  of  the  lands  in 
dispute,  but  also  to  another  very  important  point.  The  Defendant  insists,  by  his 
answer,  amongst  other  grounds  of  defence,  on  the  Statute  of  Limitations.  This  defence 
must  wholly  fail  if  the  relators  can  shew  that  within  the  last  twenty  years  the  title 
of  the  parish  has  been  recognized  by  payment  of  rent.  The  statute  3  A:  4  Will.  4, 
c.  27,  s.  8,  enacts,  that  when  any  person  shall  be  in  possession  of  any  land  as  tenant 
from  year  to  year  without  a  lease  1)1  writing,  the  right  of  the  reversioner  to  bring  an 
action  to  recover  the  land  shall  be  deemed  to  have  accrued  at  the  last  time  when  any 
rent,  payable  in  respect  of  such  tenancy,  shall  have  been  received.  Where  the  tenancy 
is,  as  in  this  case,  disputed,  the  circumstances  connected  with  the  ainiual  payments 
are  evidently  most  important,  for  if  the  person  paying  made  the  payment  expressly 
or  impliedly  on  account  of  something  else  than  rent  of  land  of  which  he  was  the 
tenant,  this  would  not  be  a  payment  of  rent  within  the  meaning  of  the  clause  to 
which  I  have  referred.  It  is  therefore  manifestly  most  important  to  know  all  the 
circumstances  which  have  attended  the  annual  payments  of  £6,  which  have  been 
made  for  the  last  twenty  years,  in  order  to  enable  ua  to  come  to  a  fair  conclusion  on 
the  point  whether  they  have  been  payments  of  rent  in  respect  of  the  tenancy  now 
insisted  on ;  for,  if  not,  the  defence  [147]  founded  on  the  Statute  of  Limitations  is  a 
complete  bar.  It  thus  appears,  that  in  insisting  on  having  these  payments  proved 
by  living  witnesses,  so  far  as  is  possible,  the  Defendant  would  not  be  struggling  on  a 
mere  matter  of  form.  The  objection  that  such  witnesses  have  not  been  examined  is 
of  a  very  substantial  character. 

Another  defence  insisted  on  by  the  Defendant  is,  that  he  is  a  purchaser  for 
valuable  consideration,  and  without  notice.  It  is  not  necessary  for  me  here  to  say 
that  the  facts  in  proof  would  bear  out  this  defence.  But  I  must  guard  myself 
against  being  supposed  to  be  satisfied  that  they  would  not.  What  passed  on  occasion 
of  the  purchase  from  Mr.  Gosling  does  not  appear  in  proof ;  but  I  will  suppose,  as 
would  probably  be  the  fact,  that  the  purchaser's  conveyancing  counsel  asked  of  the 
vendors'  solicitor  or  counsel  what  was  the  origin  of  the  charge.  The  answer  would 
or  might  be, — "We  are  unable  to  tell  you.  It  has  ahvaj's  been  paid,  and  on  the 
numerous  changes  of  property  which  have  occurred  since  our  first  title-deed,  when 
the  Countess  of  Northumberland  purchased  from  the  Earl  of  Devonshire  in  1690,  it 
has  always  been  noticed  as  one  of  four  annual  charges  affecting  the  estate." — This 
would  very  probably  have  been  the  answer.  The  Vice-Chancellor  Wood,  from  whom 
I  never  differ  without  feeling  a  distrust  of  my  own  judgment,  says  on  this,  that  the 
first  observation  of  a  purchaser  would  be, — "Let  me  see  your  last  receipt," — and  on 
that  being  produced,  it  would  appear  that  the  payment  was  made  not  for  a  rent- 
charge,  but  as  rent  of  parish  land.  Now,  speaking  with  all  respect,  1  doubt  whether, 
considering  the  position  in  life  of  the  vendors,  it  is  at  all  certain  that  a  purchaser 
would  have  thought  of  asking  to  see  the  last  receipt.  He  might  not  unreasonably 
rely  on  the  assurance  of  the  vendor,  or  rather  of  his  solicitors,  that  they  [148]  could 
give  no  account  of  the  payment  beyond  what  was  to  be  gathered  from  the  title-deeds, 
and  he  would  assume  that  Messrs.  Gosling  would  clear  off  all  arrears  before  they  sold 
to  him,  or  would  make  an  allowance  for  any  arrears  remaining  unpaid.  Indeed,  it 
appears  to  me  very  doubtful,  whether  any  receipts  were  ever  given  jjrior  to  the  year 
1843,  for  in  that  year  there  is  for  the  first  time  a  deduction  in  the  parish  books  for 
a  receipt  stamp ;  and  I  rather  infer  that  that  pajnnent,  though  expressed  in  the 
parish  books  to  have  been  made  by  Mr.  Gosling,  was  in  truth  made  by  Mr.  Stephens 
himself,  after  he  had  become  the  purchaser,  though  probalsly  for  aiTears  accrued  in 
the  time  of  Mr.  Gosling.  Perhaps  the  presumption  may  not  be  unreasonable,  that 
a  receipt  when  given  would  in  its  language  follow  the  entry  in  the  parish  books, 
though  this  is  far  from  certain.  But  in  dealing  with  a  modern  transaction  like  that 
of  a  payment  in  1843,  we  cannot  rely  on  presumption  as  to  what  was  the  form  of  a 
receipt,  if  any  was  given.  It  was  incumbent  on  the  relators  to  prove  the  fact  if 
material,  by  direct  and  positive  testimony  according  to  the  ordinary  rules  on  such 
subjects. 

I  am  anxious  to  guard  against  its  being  supposed  that  I  have  unhesitatingly 
acquiesced  in  the  proposition,  that  a  plea  of  purchase  for  valuable  consideration 
•without  notice  would  not  have  been  good  in  this  case,  because  I  believe,  as  I  have 
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said  on  former  occasions,  that  the  length  to  which  the  doctrine  of  constructive  notice 
has  been  extended  has  been  often  productive  of  very  considerable  inconvenience,  and 
has  injuriously  impeded  the  free  transfer  of  real  property.  If  on  a  contract  for  the 
sale  of  this  estate,  a  purchaser  had  refused  to  accept  the  title,  because  the  vendor 
could  not  explain  the  nature  of  the  charge,  or  how  it  had  originated,  is  it  clear  that 
tliis  Coiu-t  would  have  listened  to  such  an  objection  1 

[149]  Besides  all  these  objections  which  exist  to  the  demands  of  the  relators, 
assuming  the  construction  put  by  them  on  the  document  of  1635  to  be  correct,  it  is 
further  argued  for  the  Defendant,  that  the  real  meaning  of  that  document  was  not 
that  the  Earl  of  Poitland  should  become  tenant  at  a  rent  of  the  six  and  a  half  acres 
of  scattered  land,  but  that  he  should  purchase  them  in  consideration  of  an  annual 
rent  of  £6  for  ever,  to  be  charged  on  other  lands.  The  inclination  of  my  opinion 
was  at  one  time  during  the  argument  strongly  in  favour  of  this  construction  ;  and 
if  this  were  the  just  interpretation  of  the  paper,  I  should  have  had  no  difficulty  in 
inferring  that  by  some  deed  now  lost  the  agreement  had  been  carried  into  effect,  and 
if  necessary  that  the  parish  had  by  the  terms  of  their  title  to  the  land  a  power  to 
make  such  "an  arrangement.  But  I  own  that  on  further  reflection,  I  incline  to  think 
that  that  is  not  the  true  construction  of  the  document.  I  rather  think  that  it  was 
only  meant  to  make  the  Earl  of  Portland  a  tenant,  though  probably  it  was  thought 
that  the  rent,  £6,  was  so  very  far  beyond  any  possible  sum  which  could  be  obtained 
from  any  other  tenant,  that  the  agreement  practically  gave  him  the  enjoyment  of 
the  land  for  ever. 

I  have  thought  it  right  to  make  these  observations  on  account  of  the  importance 
of  some  of  the  principles  involved  in  the  case  ;  but  the  ground  on  which  I  rest  in 
thinking  that  the  information  must  be  dismissed  is,  that  the  relief  sought  can  only 
be  ijranted  against  a  part}'  who  is  shewn  to  be  in  possession  of  the  land,  the 
boundaries  of  which  have  been  confused,  and  that  there  is  no  evidence  here  to  shew 
that  any  portion  of  the  land  in  question  is  in  the  possession  of  the  Defendant.  The 
information  must  be  dismissed  with  costs. 


[150]    Smith  v.  Armstrong.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Jan.  16,  1856. 

[S.  C.  2  Jur.  N.  S.  359.] 

The  will  of  J.  A.  contained  the  following  passage  : — "  I  forgive  to  my  said  nephew 
Jacob  Appleford  the  debt  of  £2000  which  I  advanced  to  him  on  loan  : "  the 
testator  had,  on  occasion  of  his  nephew  going  into  partnership,  advanced  to  him 
£2000  for  his  own  use,  and  had  also  at  the  same  time  lent  to  the  partnership 
different  sums,  the  nephew's  proportion  of  which  would  have  amounted  to  about 
£2000.  Held,  that  whether  the  £2000  was  to  be  treated  as  having  been  a  gift  to 
the  nephew  or  not,  the  testator  intended  in  the  above  passage  to  refer  to  it, 
and  not  to  the  proportion  of  the  partnership  debt  due  from  the  nephew. 

On  an  inquiry  directed  at  the  hearing  the  chief  clerk  certified  that  the  advance  of 
the  £2000  was  a  gift  and  not  a  loan.  Held,  that  whatever  effect  this  certificate 
might  have  on  the  hearing  on  further  consideration,  it  could  not  be  disputed  hy  a 
party  who  had  neither  taken  out  a  summons  nor  moved  to  have  it  varied. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Eolls,  upon  a  point  of 
construction  arising  out  of  the  will  of  John  Armstrong. 

The  testator  had  been  previou.sly  to  1848  in  partnership  with  George  Smith  as 
an  architect,  surveyor  and  builder,  and  in  the  commencement  of  that  year,  being 
desirous  of  retiring  from  business,  he  entered  into  an  arrangement  with  his  partner 
for  relinquishing  his,  the  testator's,  interest  to  his  nephew  Jacob  Appleford,  who  was 
to  become  entitled  to  one-third  of  the  business.  In  carrying  this  arrangement  into 
effect,  the  testator  advanced  to  his  nephew  a  sum  of  £2000  for  his  own  use ;  and  in 
order  to  enable  the  partners  to  make  up  the  capital  with  which  the  business  was  to 
be  carried  on,  the  testator  lent  to  them  the  sum  of  £7000  in  the  following  manner, 
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namel.v,  £-2100  to  the  partners  jointly,  £3300  to  George  Smith,  and  .£1600  to  J. 
Appleford. 

At  the  date  of  the  testators  will,  the  partners'  debt  had  been  reduced  by  various 
payments  to  about  £GO0O,  and  the  testator  had  made  other  advances  to  hi.s  nejihew, 
besides  the  £2000,  to  the  amount  of  £2.")0,  which  were  secured  by  three  promissory 
notes.  The  will,  which  was  dated  the  22d  I)eceml)er  1852,  contained  the  fol[15li- 
lowing  passage  : — "I  forgive  to  my  said  nephew  Jacob  Appleford  the  debt  of  .£2000 
which  I  advanced  to  him  on  loan  and  I  also  forgive  him  my  same  nephew  the 
principal  sum  of  £250  which  I  also  advanced  to  him  and  for  which  I  hold  two  bills 
of  exchange  accepted  by  him." 

The  testator  died  on  the  5th  April  1853,  and  in  administering  his  estate,  and 
ascertaining  what  was  due  to  it  from  the  partners,  a  question  arose,  whether  the 
£2000  mentioned  in  the  will  was  the  £2000  advanced  to  the  nephew  individually,  or 
was  the  nephew's  share  of  the  partners'  debt  of  £7000  ;  and  the  suit  was  instituted 
to  determine  the  point.  The  Plaintiffs,  George  Smith  and  Jacot)  Appleford,  asked 
l)y  their  bill  that  it  might  be  declared,  that  the  £2000  advanced  to  Jacob  Appleford 
by  the  testator  was  intended  to  be  and  was  a  gift  from  the  testator  to  J.  Appleford, 
and  that  it  might  be  declared  that  the  testator  intended  to  and  by  his  will  did  release 
J.  Appleford  to  the  extent  of  £2000  from  such  part  of  the  debt  of  £7000  and 
interest  due  to  the  testator  from  the  partnership  as  remained  unpaid  at  the  testator's 
death  and  as  was  the  proper  debt  of  J.  Appleford.  The  Defendants,  the  executors 
of  the  testator,  contended  on  the  other  hand,  that  the  £2000  advanced  to  J. 
Appleford  was  a  debt,  and  that,  whether  it  was  so  or  not,  it  was  to  it  that  the 
testator  referred  in  his  will,  intending  to  secure  his  nephew  from  being  called  upon 
to  repaj^  it. 

The  cause  came  on  before  the  Master  of  the  Eolls  on  the  6th  May  1854,  when 
His  Honour  made  a  decree  directing,  among  other  things,  an  inquiry  how  and  in 
what  manner  and  under  what  circumstances  and  for  what  purpose  the  sum  of  £2000 
was  advanced  and  paid  by  the  testator  to  J.  Appleford,  and  had  been  retained  [152] 
by  J.  Appleford  up  to  the  present  time,  and  an  inquiry  what  was  due  from  the 
partners  to  the  testator's  estate. 

The  chief  clerk  made  his  certificate,  dated  the  26th  March  1855.  In  answer  to 
the  iir.st  of  the  two  inquiries,  and  on  which  much  evidence  had  been  adduced,  he 
certified  that  the  sum  of  £2000  was  agreed  to  be  advanced  and  paid  by  the  testator 
to  Jacob  Appleford  as  an  absolute  gift  from  the  testator  to  Jacob  Appleford  out  of 
the  share  of  the  testator  in  the  monies  to  arise  from  winding  up  the  affairs  of  the 
late  co-partnership  between  the  testator  and  George  Smith  on  the  occasion  of  a  new 
co-partnership  lieing  entered  into  between  George  Smith  and  Jacob  Appleford  on  the 
dissolution  of  the  co-partnership  between  the  testator  and  George  Smith  on  the  24th 
June  1848  and  for  the  purpose  of  enabling  Jacob  Appleford  to  make  up  the  sum  of 
£4300  agreed  to  be  brought  in  by  him  as  his  capital  in  the  new  co-partnership,  and 
the  sum  of  £2000  was  afterwards  received  and  retained  by  Jacob  Appleford  out  of 
the  testator's  share  of  monies  which  arose  from  winding  up  the  affairs  of  the  late 
co-partnenship  between  the  testator  and  George  Smith,  and  had  since  been  retained 
by  Jacob  Appleford  as  his  own  property.  In  answer  to  the  second  inquiry  as  to  the 
amount  due  from  the  partners  to  the  testator's  estate,  the  chief  clerk,  in  certifying 
the  amount  due,  did  not  deduct  the  £2000,  but,  notwithstanding  the  previous 
finding,  treated  the  testator  as  referring  in  his  will  to  that  sum  and  not  to  his 
nephew's  share  of  the  partners'  debt. 

The  Defendants  neither  took  out  a  summons,  nor  moved  to  vary  this  certificate  ; 
but  the  Plaintiffs  moved  to  vary  the  certificate,  and  that  it  might  be  declared,  that 
the  £2000  ought  to  have  been  deducted  from  the  [153]  amount  found  due  by  Jacob 
Appleford  to  the  estate  of  the  testator. 

The  motion  came  on,  with  the  cause  on  further  consideration,  before  the  Master 
of  the  Rolls  on  the  13th  July  1855,  when  His  Honour  confirmed  the  certificate  of  his 
chief  clerk,  being  of  opinion  that  the  testator  thought  that  a  doubt  might  be  raised 
as  to  whether  the  £2000  was  a  gift  or  not,  and  that,  therefore,  in  order  to  quiet  all 
doubts  and  to  settle  all  questions,  although  he  had  in  fact  given  the  sum,  ho  wished, 
in  case  it  might  be  considered  as  a  debt,  that  it  should  be  released.  The  Plaintiffs 
appealed  from  this  decision  to  the  Lord  Chancellor. 
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Mr.  K.  Palmer  and  Mr.  G.  S.  Law  were  for  the  Plaintiffs. 

Mr.  Glasse  and  Mr.  De  Gex,  for  the  Defendants,  supported  the  decision  of  the 

Master  of  the  Rolls.  .         r        i. 

In  the  course  of  the  argument,  a  question  was  raised  as  to  now  far  the  parties 
were  bound  by  the  certificate  of  the  chief  clerk,  the  Defendants  insisting  that  they 
were  entitled  to  object  to  his  finding  that  the  £2000  in  question  was  a  gift,  and  the 
Plaintiffs  .submitting,  that  as  to  this  the  certificate  must  be  now  taken  as  conclusive 
against  the  Defendants,  who  had  not  taken  any  steps  to  have  it  varied. 

The  Lord  Ch.\ncellor  [Cran worth],  in  giving  judgment,  said:— The  sole 
question  was,  what  the  testator  meant  by  the  passage  of  his  will  now  in  question,  in 
other  words,  to  what  debt  did  he  refer,  when  he  said  "I  forgive  the  debt  of  £2000." 
On  the  part  of  the  Appellants  it  was  [154]  said,  that  there  was  never  an  advance  of 
a  sum  of  £2000  by  way  of  loan,  for  the  £2000  advanced  in  1848  was  not  by  way  of 
loan,  but  by  way  of  gift.  On  that  question  a  reference  had  been  directed  by  the 
Master  of  the  Rolls  to  his  chief  clerk,  and  the  chief  clerk  had  found  that  the  £2000 
was  not  a  loan  but  a  gift.  It  had  been  questioned,  whether  that  was  a  correct 
finding  or  not,  and  it  was  said  by  the  Respondents  that  it  was  incorrect,  although  the 
Master  of  the  Rolls  had  come  to  a  correct  conclusion  in  holding  that  that  £2000  was 
the  £2000  referred  to  in  the  will. 

On  the  first  point,  whether  the  £2000  was  a  loan  or  a  gift,  that  was  concluded  by 
the  finding  of  the  chief  clerk,  unless  by  consent,  for  it  was  never  intended  under  the 
new  practice  to  alter  the  rule  that  such  a  finding  is  conclusive  unless  objected  to.  It 
was  not,  therefore,  open  on  the  present  appeal  to  consider  the  correctness  of  the 
finding,  unless  by  consent.  If  the  question  had  been  open,  and  it  was  necessary  to 
determine  it,  his  Lordship,  though  doubtful  on  the  point,  was  disposed  to  agree  with 
the  Master  of  the  Rolls,  and  to  "think  that  the  chief  clerk  was  right  in  treating  the 
£2000  as  a  gift  and  not  as  a  loan. 

It  was  not,  however,  material  to  decide  the  question  of  gift,  for  it  was  clear  that 
the  testator,  when  he  used  the  words  on  which  the  present  discussion  arose,  was 
referring  to  this  sum  of  £2000.  If  the  chief  clerk  was  right  in  saying  that  there  was 
no  loan,  the  words  used  would  not  be  strictly  applicable,  but  still  there  was  no  other 
£2000  to  which  they  could  apply.  It  was  impossible  to  suppose  that  the  testator 
could  be  referring  to  a  proportionate  part  of  the  three  debts  of  £2100,  £3300  and 
£1600;  and  more  violence  would  be  offered  to  the  words  used,  by  holding  that  the 
testator  was  re-[155]-ferring  to  these  debts,  than  by  supposing  that  he  spoke  of  the 
£2000  inaccurately. 

His  Lordship  added,  that  he  came  to  this  decision  the  more  readily,  because, 
although  on  the  whole  he  agreed  in  thinking  that  the  advance  of  the  £2000  was  a 
gift,  yet  the  point  appeared  on  the  evidence  to  be  so  doubtful,  that  the  testator  might 
well  have  chosen  to  put  it  out  of  doubt  by  inserting  in  his  will  the  words  in  question. 
His  Lordship,  therefore,  considered  that  the  Master  of  the  Rolls  was  right,  that  there 
was  no  sufficient  reason  for  bringing  the  case  under  review,  and  that  the  appeal  must 
be  dismissed  with  costs. 


[155]     Lee  v.  Green.     Before  the  Lord  Chancellor  Lord  Cranworth. 
Jan.  18,  19,  25,  1856. 

[S.  C.  25  L.  J.  Ch.  269 ;  2  Jur.  N.  S.  170  ;  4  AV.  R.  270.     See  Punchard  v.  TmnUns, 

1882,  31  W.  R.  288.] 

A  decree  in  equity  for  the  payment  by  the  Defendant  to  the  Plaintiff  of  a  sum  of 
money  on  or  before  a  certain  day  :  Held,  in  reference  to  the  provisions  of  the  Act 
1  &  2  Vict.  c.  110,  not  to  confer  any  priority  as  against  a  deed  executed  by  the 
Defendant,  conveying  his  freehold  estate  in  a  register  county  to  trustees  for  the 
benefit  of  his  creditors,  or  as  against  a  vesting  order  made  in  the  Defendant's 
insolvency,  the  deed  having  been  executed,  and  the  vesting  order  having  been 
made,  previously  to  the  registration  of  the  decree. 

Held,  also,  that  the  non-registration  of  the  deed  and  of  the  vesting  order  until  after 
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the  registration  of  the  decree  was  immaterial,  it  being  proved  that  the  Plaintiff  had 
notice  of  the  deed  and  of  the  vesting  order  when  he  registered  the  decree. 

This  was  an  appeal  by  the  Defendants  against  a  decree  made  by  Vice-Chancellor 
Stuart  in  favour  of  the  Plaintiffs :  the  following  were  the  facts  of  the  case. 

William  Holmes  of  Norwood  Green  near  Halifax  in  the  AVest  Hiding  of  the 
county  of  York  farmer,  who  died  in  1814,  l)y  his  will  dated  the  13th  Maich  1813 
which  was  duly  proved  by  Thomas  Fearnside  and  James  Blaukburno  the  e.xocutors, 
bequeathed  £250,  part  of  a  larger  sum  in  which  his  son  John  Holmes  [156]  was 
indebted  to  him,  to  his  executors  upon  trust  to  pay  the  interest  thereof  to  his  the 
testator's  daughter  Mary  Shoesmith  during  her  life,  and  after  her  death  to  divide 
the  principal  sum  equally  amongst  her  four  children,  liichard,  Hannah,  William  and 
Jonas,  whose  interests  were  to  be  vested  on  attaining  twenty-one.  Mary  Shoesmith 
died  on  the  12th  April  1843:  all  her  four  children  attained  twenty-one;  Kachael 

became  the  wife,  and,  subsequently,  the  widow  of Lee  ;  Hannah  married  Joseph 

Priestley,  and  died  in  the  lifetime  of  her  mother ;  William  and  Jonas  both  died  in 
the  lifetime  of  their  mother  and  intestate ;  Rachael  Lee,  under  letters  of  administra- 
tion granted  to  her,  became  the  legal  personal  representative  of  her  brothers  William 
and  Jonas ;  and  Joseph  Priestlej',  under  letters  of  administration  granted  to  him, 
became  the  legal  personal  representative  of  his  wife. 

Shortly  after  the  death  of  Mary  Shoesmith,  Rachael  Lee,  being  in  her  own  right 
and  as  administratrix  entitled  to  three-fourths  of  the  legacy  of  £250,  and  Joseph 
Priestley,  as  administrator  being  entitled  to  the  remaining  fourth,  instituted  a  suit 
{Lee  V.  Holmes)  against  the  testator's  son  John  Holmes,  and  Thomas  Fearnside  (the 
then  sole  surviving  executor),  for  the  purpose  of  obtaining  payment  of  the  £250  and 
interest  since  the  death  of  Mary  Shoesmith ;  and  by  a  decree  made  in  the  cause, 
dated  the  20th  April  1853,  which  was  afterwards  duly  passed  and  entered,  it  was 
ordered,  that  John  Holmes  and  Thomas  Fearnside  should  on  or  before  the  20th  June 
then  next  pay  to  Rachael  Lee  £187,  10s.,  being  three-fourths  of  the  £250,  together 
with  interest  at  four  per  cent,  from  the  death  of  Mary  Shoesmith,  and  that  they 
should,  on  or  before  the  same  20th  June,  pay  to  Joseph  Priestley  £62,  10s.,  being  the 
re-[157]-maining  fourth  of  the  £250,  with  like  interest,  and  that  they  should  also  pay 
to  Rachael  Lee  and  Joseph  Priestley  their  costs  of  the  suit.  On  the  20th  June  1853 
there  was  due  and  owing  and  payable  under  this  decree  a  sum  of  £433,  8s.  7d., 
that  is  to  say,  £263,  18s.  4d.  to  Rachael  Lee,  and  £87,  19s.  5d.  to  Joseph  Priestley, 
together  with  £81,  10s.  lOd.  the  amount  of  their  costs  as  taxed. 

Thomas  Fearnside  was,  at  the  date  of  the  decree  and  during  his  life,  wholly  with- 
out the  means  of  satisfying  what  was  due  from  him  thereunder,  and  he  died  without 
leaving  any  property  whatever.  John  Holmes  was,  at  and  before  the  date  of  the 
decree  and  thenceforth,  besides  other  property  which  was  of  small  value,  absolutely 
entitled  to  a  freehold  farm  called  Field  Head  Farm  at  Norwood  Green  free  from  all 
incumbrances  except  a  mortgage  in  fee  thereof  for  securing  £700  and  interest  vested 
in  Isaac  Green  and  William  Lister  under  an  indenture  of  mortgage  dated  the  11th 
January  1851. 

On  the  16th  June  1853,  R.  Lee  and  J.  Priestley  caused  a  proper  service  of  the 
decree  in  Lee  v.  Holmes,  and  a  formal  demand  for  payment  of  the  amount  due  to  them 
thereunder,  to  be  made  on  John  Holmes  personally.  On  the  .same  day,  but,  as  it  was 
alleged,  after  the  service  of  the  decree  and  demand  had  been  made  on  him,  John 
Holmes  executed  a  deed  conveying  and  assigning  all  his  property  real  and  personal 
to  George  Higham  and  Joshua  Butterworth  upon  trust  to  sell,  and  out  of  the 
proceeds  to  pay  off  the  mortgage  to  L  Green  and  W.  Lister  and  to  apply  the  residue 
for  the  benefit  of  the  creditors  of  John  Holmes  generally.  Notice  of  this  deed  was 
given  to  R.  Lee  and  J.  Priestley,  on  the  18th  June  1853.  On  the  1st  July  1853, 
John  [158]  Holmes  was  arrested  under  a  writ  of  attachment  issued  against  him  by 
the  Court  of  Chancery  at  the  instance  of  R.  Lee  and  J.  Priestley  for  non-compliance 
with  the  decree,  and  he  was  committed  to  custody  in  the  gaol  at  York.  On  the  1 1th 
July  1853,  John  Holmes,  being  then  still  in  custody  at  York  gaol,  presented  a 
petition  to  the  Judge  of  the  County  Court  at  York  for  his  discharge  under  the  Act 
for  Relief  of  Insolvent  Debtors,  whereupon,  on  the  12th  July  1853,  the  usual  vesting 
order  was  made  :  this  order  was  never  registered.     On  the  8th  August  1853,  the 
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insolvent  lodged  his  schedule  of  debts  and  credits,  and  by  an  order  of  the  Insolvent 
Debtors  Court,  dated  the  29th  August  1853,  Joseph  Priestley  was  appointed  the 
assignee  of  his  estate  :  this  order  was  registered  at  Wakefield  on  the  7th  October 
1853.  A  proper  memorandum  or  minute  of  and  relating  to  the  decree  in  Lee  v. 
Holmes  was,  on  the  10th  August  1853,  left  by  or  on  behalf  of  E.  Lee  and  J.  Priestley 
with  the  Senior  Master  of  the  Court  of  Common  Pleas  at  "Westminster  for  registra- 
tion, and  was  duly  registered  accordingly  ;  and  on  the  26th  August  1853,  the  decree 
or  a  memorial  thereof  was  duly  registered  at  the  proper  registry  office  at  Wakefield. 

Under  the  circumstances  just  stated,  R.  Lee  and  J.  Priestley  insisted  that  they 
were  in  no  way  bound  or  affected  by  the  deed  of  the  16th  June  1853,  but  were 
entitled  as  judgment  creditors  of  John  Holmes  to  a  charge  upon  his  freehold  farm 
and  premises  for  the  whole  amount  due  and  payable  to  them  for  principal,  interest 
and  costs  under  the  decree  in  priority  to  all  other  claims  thereon,  except  the  mortgage 
of  L  Green  and  W.  Lister  which  was  the  only  incumbrance  on  the  same  premises  then 
standing  registered  against  John  Holmes  at  the  registry  office  at  AVakefield. 

[159]  L  Green  and  W.  Lister,  under  a  power  of  sale  contained  in  their  mortgage, 
subsequentlj^  sold  the  estate  in  question  by  private  contract ;  and  it  was  alleged  by 
K.  Lee  and  J.  Priestley  that,  in  the  course  of  carrying  this  sale  into  effect,  L  Green 
and  W.  Lister  expressly  undertook  to  pay  over  to  them  the  surplus  of  the  purchase- 
money  after  the  satisfaction  of  the  mortgage ;  but  I.  Green  and  W.  Lister,  being 
served  with  notice  of  the  claims  of  the  trustees  under  the  deed  of  the  16th  June 
1853,  retained  the  whole  of  the  purchase-money,  £1380.  The  mode,  however,  in 
which  it  will  be  seen  that  the  Lord  Chancellor  disposed  of  this  part  of  the  case 
renders  it  unnecessary  to  go  more  particularly  into  the  matter. 

The  bill  in  the  present  suit  was  filed  on  the  11th  January  1855,  by  R.  Lee  and 
J.  Priestley  against  I.  Green  and  W.  Lister  as  mortgagees,  and  against  George 
Higham  and  Joshua  Butterworth  as  trustees  of  the  deed  of  the  16th  June  1853; 
and  it  prayed  a  declaration  that  the  Plaintiffs  as  judgment  creditors  of  John  Holmes 
under  and  by  virtue  of  the  decree  made  in  the  suit  of  Lee  v.  Holmes  became 
entitled  to  a  charge  upon  his  freehold  farm  and  premises  subject  only  to  the 
mortgage  security  of  the  Defendants  L  Green  and  W.  Lister  and  in  priority  to  all 
other  claims  thereon,  and  also  became  entitled  to  have  the  balance  of  the  purchase- 
money  for  the  farm  and  premises,  remaining  after  satisfying  the  amount  justly  due 
to  the  last-named  Defendants  on  their  mortgage  security,  applied  in  payment  of 
what  was  due  and  payable  to  the  Plaintiffs  for  their  principal  monies  interest  and 
costs  under  the  decree,  and  it  prayed  accounts  and  directions  consequent  on  this 
declaration.  The  bill  alleged,  among  other  things,  that  the  deed  of  the  16th  June 
1853  had  never  been  registered  in  the  county  of  York  or  elsewhere,  that  it  was  the 
result  of  a  scheme  [160]  formed  by  J.  Holmes  and  his  trustees  for  the  express 
purpose  of  depriving  the  Plaintiffs  of  the  benefit  of  the  decree,  or  at  least  of  imped- 
ing them  in  prosecuting  the  same  against  the  property  of  J.  Holmes,  and  that  the 
Defendant  G.  Higham  acted  as  the  solicitor  of  J.  Holmes  in  the  suit  of  Lee  v.  Holmes 
and  in  other  matters,  and  that  in  that  character  he  prepared  the  deed  and  advised 
J.  Holmes  as  to  his  execution  thereof,  and  that  the  Defendant  J.  Butterworth  was 
the  nephew  of  G.  Higham  and  at  his  request  consented  to  become  a  trustee  under 
the  deed. 

The  cause  came  on  to  be  heard  before  Vice-Chancellor  Stuart  on  the  9th  July 
185.5,  when  His  Honour  made  a  decree,  declaring  that  the  Plaintiffs  as  judgment 
creditors  of  John  Holmes  under  and  by  virtue  of  the  decree  in  Lee  v.  Holmes  became 
entitled  to  a  charge  upon  his  freehold  farm  and  premises  subject  only  to  the 
mortgage  security  of  the  Defendants  L  Green  and  W.  Lister  and  in  priority  to 
all  other  claims  thereon,  and  also  became  entitled  to  have  the  balance  of  the 
purchase-money  for  the  farm  and  premises,  remaining  after  satisfying  the  amount 
justly  due  to  the  said  Defendants  on  their  mortgage  security,  applied  in  payment 
of  what  was  due  and  payable  to  the  Plaintiffs  for  their  principal  monies  interest  and 
costs  under  the  decree,  and  directing  the  following  accounts  to  be  taken,  namely, 
first,  an  account  of  what  at  the  time  of  their  receipt  of  the  purchase-money  for  the 
farm  and  premises  was  due  to  the  Defendants  L  Green  and  W.  Lister  for  principal 
interest  and  costs  charges  and  expenses  including  any  costs  charges  and  expenses 
properly  incurred  subsequent  to  the  receipt  of  the  purchase-money ;  secondly,  an 
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account  of  the  interest  received  by  the  Defendants  I.  Oreen  an(]  W.  Lister  nr 
either  of  them  of  the  purchase-money  from  the  purchaser  of  the  farm  and  pre-[161]- 
mises,  thirdly,  au  account  of  the  rents  and  profits  of  the  farm  and  premises  received 
by  the  said  Defendants  since  they  entered  into  possession  or  which  without  tlieir 
wilful  neglect  or  default  might  have  been  received,  and  directing  that  what  should 
be  found  due  to  the  said  Defendants  for  principal  and  interest  and  costs  charges  and 
expenses  as  aforesaid  should  be  deducted  from  the  amount  of  the  purchase-money 
and  of  the  interest  thereon,  if  any,  received  by  the  Defendants  I.  Green  and 
W.  Lister  together  with  what  should  appear  to  be  duo  from  them  on  the  account 
of  receipts  and  profits,  and  that  the  balance  should  bo  ascertained  and  the  interest 
computed  on  such  balance  from  the  time  when  the  purchase-money  was  paid  at  the 
rate  of  four  per  cent.,  and  that  the  Defendants  I.  Green  and  \V.  Lister  should  pay 
the  amount  of  such  balance  and  interest  together  with  subsequent  interest  on  such 
Ixilance  to  the  time  of  payment  to  the  Plaintiffs  towards  satisfaction  of  the  several 
sums  which  on  the  20th  of  June  1853  were  due  and  payable  to  them  for  their 
respective  principal  monies  and  interest  and  costs  under  the  decree,  together  with 
interest  on  the  same  several  sums  from  the  last-mentione<l  day  at  the  rate  of  four 
per  cent.,  and  that  the  Defendants  I.  Green,  W.  Lister,  George  Higham  and  Joshua 
Butterworth,  should  pay  to  the  Plaintiffs  their  costs  of  the  suit. 

Against  this  decree  two  separate  appeals  were  presented  by  the  Defendants,  one 
by  G.  Higham  and  J.  Butterworth  the  trustees  of  the  deed  of  the  16th  June  1853, 
and  the  other  by  I.  Green  and  W.  Lister,  as  mortgagees.(l) 

[162]  Mr.  Wigram  and  Mr.  Toller,  for  the  Plaintiffs.  They  submitted  that  the 
decree  of  the  Vice-Chan-[163]-cellor  was  correct.  The  Plaintiflfs  shewed  a  better 
title  to  the  equity  of  redemption  of  the  property  in  question  [164]  than  those  who 
claimed  either  under  the  deed  or  under  the  insolvency.  The  decree  made  in  Lee  v. 
Holmes  on  the  20th  April  1853  conferred  on  the  Plaintiffs  a  complete  title  at  law, 
which  must  prevail  unless  it  could  be  in  any  way  displaced,  Sharpe  v.  Tlie  Earl  of 
ScarhoroiKjh  (4  Ves.  538).  The  argument  on  the  other  side  was,  that  by  the  nine- 
teenth section  of  the  Act  1  &  2  Vict.  c.  110,  no  benefit  could  be  obtained  by  the 
Plaintiffs  from  the  decree  until  the  10th  August  1853,  when  the  memorandum  for 
registration  was  left  at  the  Common  Pleas.  The  answer  to  this  was,  that  the  section 
referred  to  related  only  to  the  remedies  created  by  the  particular  Act,  and  was 
merely  a  qualification  of  the  thirteenth  section  which  enacted  that  a  judgment  when 
entered  up  should  operate  as  a  charge  on  real  estate  ;  but  the  title  of  the  Plaintiffs 
was  quite  independent  of  the  Act.  J.  Holmes,  had,  therefore,  no  interest  of  which 
he  could  lawfully  dispose,  and  under  these  circumstances  the  assignment  in  insolvency 
operated  as  an  innocent  assurance,  Mitfonl  v.  Mitfonl  (9  Ves.  87).  Again,  the  order 
in  insolvency  was  not  registered  until  October  1853,  and  under  the  Act  it  could 
have  no  effect  until  so  registered  (see  1  &  2  Vict.  c.  110,  s.  46),  unless,  indeed,  it 
was  shewn  that  the  Plaintiffs  had  notice  of  it  when  they  registered  their  decree ;  no 
such  notice  was,  however,  proved. 

They  referred  to  the  general  provisions  of  the  Yorkshire  Registry  Act  (2  &  3 
Anne,  c.  4),  and  to  the  Acts  2  Vict.  c.  11,  s.  5,  and  18  &  19  Vict.  c.  15,  s.  4  ;  they 
also  mentioned  Robinson  v.  Hedgcr  (14  Jur.  784),  and  Caihrow  v.  Bade  (1  Sim.  &  G. 
423). 

[165]  Mr.  Malins  and  Mr.  J.  T.  Humphry,  for  the  Appellants  G.  Higham  and 
J.  Butterworth.  Independently  of  the  statute  1  &  2  Vict.  c.  110,  the  decree  in  Lee 
V.  Holmes  gave  the  Plaintiffs  no  charge  on  any  part  of  the  real  estate  of  J.  Holmes, 
and  therefore  they  had  no  lien  when  the  deed  of  the  16th  June  1853  was  executed. 
The  case  of  Sharpe  v.  The  Earl  of  Scarhoroufjh  (4  Ves.  538),  cited  on  the  other  side, 
did  not  establish  anything  contrary  to  this.  The  Plaintiffs'  title  depended  entirely 
on  the  Act  1  &  2  Vict.  c.  110,  but  that  Act  gave  no  right  until  registration.  Thus 
J.  Holmes  was  at  liberty  down  to  the  10th  August  1853  to  dispose  of  the  equity 
of  redemption  in  question,  just  as  if  no  decree  existed  against  him  ;  and  before  that 
day  it  had  passed  from  him,  either  by  virtue  of  the  deed  of  the  16th  June  1853,  or 
the  order  in  insolvency.  As  to  the  deed,  the  Vice-Chancellor  seemed  to  have  taken 
an  unfavourable  view  of  the  conduct  of  J.  Holmes  and  his  solicitor  in  regard  to  it ; 
but  it  was  submitted  that  the  transaction  was  quite  justifiable  under  the  circum- 
stances, Pickstock  v.  Lister  (3  M.  &  S.  371).     It  was  said  that  the  order  in  insolvency 
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ought  to  have  lieen  registered  ;  this  no  doubt  was  so,  but  the  objection  became 
imniiitorial  here  where  one  of  the  persons  taking  the  objection  was  the  party  who 
ought  to  have  registered  the  order.  The  Plaintiffs,  therefore,  could  not  have  the 
lieiiefit  of  the  decree  under  which  they  claimed,  first,  because  they  were  not  purchasers 
for  valuable  consideration  but  only  general  creditors,  and,  secondly,  because  they 
must  be  taken  to  have  had  express  notice  of  the  vesting  order :  their  only  right  was 
to  go  in  under  the  insolvency. 

They  referred  to  the  thirteenth,  eighteenth,  nineteenth,  [166]  forty-sixth  and 
fifty -ninth  sections  of  the  Act  1  &  2  Vict.  c.  110 ;  to  the  Acts  2  &  3  Vict.  c.  11,  and 
3  ife  4  Vict.  c.  82,  and  to  Sugden's  Vend.  &  Purch.  vol.  ii.  p.  402,  ed.  10 :  they  cited 
Johnson  v.  Holdmorth  (1  Sim.  N.  S.  106),  Jlldtworth  v.  Gaugain  (3  Hare,  416  ;  1  Phil. 
728),  Brearcliffv.  Dorrington  (4  De  G.  &  S.  122),  and  Ex  parte  Boyle  (3  De  G.  Mac. 
&  G.  515). 

Mr.  G.  L.  Russell,  who  was  with  Mr.  Elmsley,  for  the  other  Appellants  I.  Green 
and  W.  Lister. 

He  submitted  that  the  decree  of  the  Vice-Chancellor  was  wrong,  because  His 
Honour  had  not  only  not  given  the  mortgagees  their  costs,  but  had  ordered  them  to 
pay  costs,  and  also  to  pay  interest :  he  insisted  that  the  mortgagees  had  acted  with 
perfect  good  faith  in  the  transaction. 

Mr.  Wigram  replied.  He  submitted  that  the  undertaking  given  by  I.  Green 
and  W.  Lister  in  reference  to  the  proceeds  of  the  sale  of  the  property  in  question 
was  alone  sufficient  to  sustain  the  Vice-Chancellor's  decree.  He  cited  O'Connor  v. 
Spaight  (1  Sch.  &  Lef.  305),  The  Taff  Vale  Baihcai/  C'omjmni/  v.  A'i.coji  (1  H.  L.  Cas. 
Ill),  Foley  V.  Hill  (2  H.  L.  Cas.  28). 

Jan.  25.  The  Lord  Chancellor  [Cranworth]  delivered  judgment.  Having 
stated  the  facts  of  the  case  as  above  set  out,  that  the  bill  in  the  present  suit  had 
been  filed  on  the  assumption  that  by  the  registration  of  the  decree  in  Lee  v.  Holmes 
the  PlaintifTs  had  become  entitled  as  judgment  creditors  to  the  surplus  of  the 
proceeds  of  the  sale  of  the  premises  in  question  after  satisfying  the  mortgage,  that 
the  Vice-Chancellor  had  made  a  decree  [167]  in  favour  of  the  claim,  and  that  the 
question  on  the  present  appeal  was  whether  that  was  a  correct  view  of  the  law  or 
not  his  Lordship  proceeded  as  follows  : — 

The  decision  of  this  question  depends  mainly  on  the  statute  1  &  2  Vict.  c.  110. 
By  the  thirteenth  section  it  is  enacted  that,  Arc.  (his  Lordship  here  read  the  section)  ; 
and  by  the  eighteenth,  that,  &c.  (his  Lordship  here  read  the  section) ;  and  then  the 
nineteenth  section  provides,  that,  A'c.  (his  Lordship  here  read  the  section).  Two 
years  after  the  passing  of  this  Act,  another  statute  (3  &  4  Vict.  c.  82)  was  passed, 
which  (section  2)  reciting  the  provisions  of  the  former  Act  (1  &  2  Vict.  c.  110),  and 
that  doubts  had  been  entertained  whether  a  purchaser  mortgagee  or  creditor  having 
notice  of  any  such  judgment  decree  order  or  rule  would  not  in  equity  be  affected 
thereby,  notwithstanding  such  a  memorandum  or  minute  of  the  same  as  in  the  former 
Act  mentioned  might  not  have  been  left  with  the  senior  Master  of  the  said  Court 
of  Common  Pleas,  declares  and  enacts,  "  that  no  such  judgment,  decree,  order  or 
rule  as  aforesaid  shall,  by  virtue  of  the  said  Act,  affect  any  lands,  tenements  or 
hereditaments  at  law  or  in  equity,  as  to  purchasers,  mortgagees  or  creditors,  unless 
and  until  such  a  memorandum  or  minute  as  in  the  said  Act  in  that  behalf  mentioned 
shall  have  been  left  with  the  senior  Master  of  the  said  Court  of  Common  Pleas  at 
Westminster,  any  notice  of  any  such  judgment,  decree,  order  or  rule  to  any  such 
purchaser,  mortgagee  or  creditor  in  any  wise  notwithstanding."  In  the  last  session 
of  Parliament  another  Act  was  passed  (18  &  19  Vict.  c.  15),  the  object  of  which 
(section  5)  was  to  remove  a  doubt  which  had  arisen  on  the  former  Act  as  to  the  extent 
of  the  operation  of  the  provisions  of  the  second  section  for  the  protection  of  purchasers 
against  judgments. 

[168]  The  Urst  point  in  the  present  case  about  which  I  am  satisfied  is,  that  the 
decree  in  question  could  not  affect  the  lands  except  by  virtue  of  the  Act  1  iV-  2  Vict. 
c.  110.  Before  that  Act,  a  decree  only  operated  against  the  person  of  a  Defendant : 
a  judgment  at  law  indeed  constituted  a  lien  in  favour  of  the  creditor,  but  that  was 
not  the  case  with  a  decree  in  equity.  The  clear  meaning,  however,  of  the  Act  is, 
that,  as  regards  mortgagees,  creditors  and  purchasers,  a  decree  gives  no  right  unless 
and  until  it  is  registered.     In  the  present  case,  therefore,  the  decree  gave  no  right 
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upon  the  lands  until  the  10th  August,  when  it  was  registered,  and  the  question  is, 
what  was  the  right  which  it  then  gave  '. 

It  appears  to  me  clear  that  on  the  IGth  June  1853  there  was  a  valid  conveyance 
executed,  against  which  the  decree,  being  then  unregistered,  would  l>o  perfectly 
innocuous  :  it  was  a  conveyance  to  a  purchaser  or  creditor,  it  does  not  matter  which, 
and,  therefore,  falls  within  the  provision  of  the  nineteenth  section  of  the  Act,  "  as 
to  purchasers,  mortgagees  or  creditors."  It  was  said  that  it  was  a  fraudulent  con- 
trivance, tnit,  in  my  opinion,  it  was  not  so,  and,  with  all  deference,  I  think  it  may 
be  a  very  honest  proceeding  on  the  part  of  a  dcl)tor,  to  prevent  any  one  creditor 
from  taking  the  whole  of  his  assets,  and  this  was  the  effect  of  the  transaction  in 
<|uestion. 

It  was  then  suggested,  that  the  deed  of  the  IGth  June  IS.TS  was  inoperative  by 
reason  of  the  vesting  order  of  the  12th  July,  and  that  that  order  took  the  estate 
from  the  trustees.  That  may  be  so,  but  it  does  not  lie  in  the  mouth  of  the  Plaintiffs 
to  say  it,  for  they  cannot  contend  that  the  estate  was  not  validlj^  vested  as  against 
themselves,  but  that  it  was  so  as  against  the  trustees  of  the  deed.  If,  as  between 
the  general  creditors  and  the  [169]  creditors  claiming  under  the  deed,  the  estate  is 
to  be  taken  away  from  the  trustees,  it  can  only  be  for  the  purpose  of  administration 
in  the  Insolvent  Court.  Then  as  to  registration  and  notice,  it  is  quite  clear  that 
want  of  registration  cannot  be  set  up  hy  any  person  who  has  notice  ;  and  in  this 
case  the  Plaintiffs  must  be  taken  to  have  had  notice  of  the  deed,  and  also  of  the 
order,  at  the  time  when  they  registered  the  decree. 

It  thus  appears  that  the  Plaintiffs  have  wholly  failed  to  establish,  that  under  their 
decree  they  are  entitled  to  any  rights  as  against  the  Defendants.  It  was,  liowever, 
endeavoured  to  set  up  an  engagement  on  the  part  of  the  Defendants  Green  and  Lister, 
the  mortgagees,  whereby  they  undertook  to  pay  over  to  the  Plaintiffs  the  surplus  of 
the  proceeds  of  the  sale  after  satisf3nng  the  mortgage ;  but  this  is  not  a  matter  which 
can  entitle  the  Plaintiffs  to  relief  in  this  suit.  It  may  be  a  special  matter  of  claim 
against  Green  and  Lister  personally,  if  they  misapplied  the  fund,  but  is  not  a  matter 
with  which  the  other  Defendants,  the  trustees,  have  any  concern.  It  is  quite  clear, 
too,  that  it  is  not  a  ground  on  which  relief  is  sought  by  the  bill,  for,  though  it  is 
as.serted  that  the  Plaintiffs  have  been  misled  by  the  alleged  undertaking,  it  is  evident 
that  it  did  not  mislead  them  as  to  any  rights  which  they  are  now  seeking  to  establish. 

I  think,  therefore,  that  the  bill  ought  to  have  been  dismissed  and  with  costs.  I 
had  at  one  time  some  doubts,  whether  the  Defendants  Green  and  Lister  ought  to 
have  their  costs  ;  but,  not  seeing  that  their  undertaking  has  in  anj'  way  misled  the 
Plaintiffs,  I  think  that  there  ought  to  be  no  distinction,  and  that  the  bill  must  be 
dismissed  as  against  them  also  with  costs,  without  prejudice,  however,  to  any  pro- 
ceedings which  the  Plaintiffs  may  be  advised  to  take  against  them  on  their  under- 
taking.    There  will  be  no  costs  of  the  appeal. 

(1)  The  13th,  18th  and  19th  sections  of  the  Act  1  &  2  Vict.  c.  110,  on  the  effect 
of  which  the  argument  mainly  turned,  are  as  follow  : — 

XIII.  "  And  be  it  enacted,  that  a  judgment  already  entered  up  or  to  be  hereafter 
entered  up  against  any  person  in  any  of  Her  Majesty's  Superior  Courts  at 
Westminster  shall  operate  as  a  charge  upon  all  lands,  tenements,  rectories,  advowsons, 
tithes,  rents  and  hereditaments  (including  lands  and  hereditaments  of  copyhold  or 
customary  tenure),  of  or  to  which  such  person  shall,  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterwards,  be  seised,  possessed  or  entitled  for  any  estate 
or  interest  whatever,  at  law  or  in  Equity,  whether  in  possession,  reversion,  remainder 
or  expectancy,  or  over  which  such  person  shall,  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterwards,  have  any  disposing  power  which  he  might 
without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  and  shall  be 
binding  as  against  the  person  against  whom  judgment  shall  be  so  entered  up,  and 
against  all  persons  claiming  under  him  after  such  judgment,  and  shall  also  be 
binding  as  against  the  issue  of  his  body  and  all  other  persons  whom  ho  might, 
without  the  assent  of  any  other  person,  cut  off  and  debar  from  any  remainder, 
reversion  or  other  interest  in  or  out  of  any  of  the  said  lands,  tenements,  rectories, 
advowsons,  tithes,  rents  and  hereditaments,  and  that  every  judgment  creditor  shall 
have  such  and  the  same  remedies  in  a  Court  of  Equity  against  the  hereditaments 
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so  charged  by  virtue  of  this  Act,  or  any  part  thereof,  as  he  would  be  entitled  to 
in  case  the  person  against  whom  such  judgment  shall  have  been  so  entered  up  had 
power  to  charge  the  same  hereditaments,  and  had  by  writing  under  his  hand  agreed 
to  charge  the  same,  with  the  amount  of  such  judgment  debt  and  interest  thereon  : 
provided  that  no  juilgment  creditor  shall  be  entitled  to  proceed  in  Equity  to  obtain 
the  benefit  of  such  charge  until  after  the  expiration  of  one  year  from  the  time  of 
entering  up  such  judgment,  or  in  cases  of  judgment  already  entered  up,  or  to  be 
entered"  up  before  the  time  appointed  for  the  commencement  of  this  Act,  until  after 
the  expiration  of  one  year  from  the  time  appointed  for  the  commencement  of  this 
Act,  nor  shall  such  charge  operate  to  give  the  judgment  creditor  any  jireference  in 
case  of  the  bankruptcy  of  the  person  against  whom  judgment  shall  have  been 
entered  up,  unless  such  judgment  shall  have  been  entered  up  one  year  at  least 
before  the  bankruptcy  :  provided  also,  that  as  regards  purchasers,  mortgagees  or 
creditors,  who  shall  have  become  such  before  the  time  appointed  for  the  com- 
mencement of  this  Act,  such  judgment  shall  not  ati'ect  lands,  tenements  or 
hereditaments,  otherwise  than  as  the  same  would  have  been  afiected  by  such 
juilgment  if  this  Act  had  not  passed  :  provided  also,  that  nothing  herein  contained 
shall  be  deemed  or  taken  to  alter  or  afl'ect  any  doctrine  of  Courts  of  Equity  whereby 
protection  is  given  to  purchasers  for  valuable  consideration  without  notice." 

XVIII.  "  And  be  it  enacted,  that  all  decrees  and  orders  of  Courts  of  Equity,  and 
all  rules  of  Courts  of  Common  Law,  and  all  orders  of  the  Lord  Chancellor  or  of  the 
Court  of  Review  in  matters  of  bankruptc}',  and  all  orders  of  the  Lord  Chancellor  in 
matters  of  lunacy,  whereby  any  sum  of  money,  or  any  costs,  charges  or  expenses, 
shall  be  payable  to  any  person,  shall  have  the  effect  of  judgments  in  the  Superior 
Courts  of  Common  Law,  and  the  persons  to  whom  any  such  monies,  or  costs, 
charges  or  expenses,  shall  be  payable,  shall  be  deemed  judgment  creditors  within 
the  meaning  of  this  Act ;  and  all  powers  hereby  given  to  the  Judges  of  the  Superior 
Courts  of  Common  Law  with  respect  to  matters  depending  in  the  same  Courts  shall 
and  may  be  exercised  by  Courts  of  Equity  with  respect  to  matters  therein  depending, 
and  by  the  Lord  Chancellor  and  the  Court  of  Review  in  matters  of  bankruptcy,  and 
by  the  Lord  Chancellor  in  matters  of  lunacy ;  and  all  remedies  hereby  given  to 
judgment  creditors  are  in  like  manner  given  to  persons  to  whom  any  monies  or 
costs,  charges  or  expenses,  are  by  such  orders  or  rules  respectively  directed  to  be 
paid." 

XIX.  "  Provided  always,  and  be  it  further  enacted,  that  no  judgment  of  any  of 
the  said  Superior  Courts,  nor  any  decree  or  order  in  any  Court  of  Equity,  nor  any 
rule  of  a  Court  of  Common  Law,  nor  any  order  in  bankruptcy  or  lunacy,  shall  b}' 
virtue  of  this  Act  affect  any  lands,  tenements  or  hereditaments,  as  to  purchasers, 
mortgagees  or  creditors,  unless  and  until  a  memorandum  or  minute,  containing  the 
name  and  the  usual  or  last  known  place  of  aliode,  and  the  title,  trade  or  profession 
of  the  person  whose  estate  is  intended  to  be  affected  thereby,  and  the  Court,  and 
the  title  of  the  cause  or  matter  in  which  such  judgment,  decree,  order  or  rule  shall 
have  been  oVitained  or  made,  and  the  date  of  such  judgment,  decree,  order  or  rule, 
and  the  account  of  the  debt,  damages,  costs  or  monies  thereby  recovered  or  ordered 
to  be  paid,  shall  be  left  with  the  Senior  Master  of  the  Court  of  Common  Pleas  at 
Westminster,  who  shall  forthwith  enter  the  same  particulars  in  a  book  in  alphalietical 
order  by  the  name  of  the  person  whose  estate  is  intended  to  be  affected  by  such 
judgment,  decree,  order  or  rule,  and  such  officer  shall  be  entitled  for  any  such  entry 
to  the  sum  of  five  shillings ;  and  all  persons  shall  be  at  liberty  to  search  the  same 
book  on  payment  of  the  sum  of  one  shilling." 

[170]    Between  John  Trevor,  Esq.,  deceased.  Plaintiff:  and  Matthew  Blucke,  Esq., 

deceased,  AND  Others,  Defendants ;  and  between  William  Starismore,  Plaintiff : 
and  Richard  Chiswell  and  Others,  Defendants.  Before  the  Lord  Chancellor 
Lord  Cranworth  and  the  Lords  Justices.  July  29,  1854 ;  April  21,  25 ; 
Nov.  12,  1855. 

On  the  death  of  an  usher  of  the  Court  in  1702,  a  large  sum,  for  which  as  u.sher  he 
was  accountable,  was  due  from  him  :  in  a  suit  instituted  for  the  administration 
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of  his  estate,  more  than  sufficient  was  realized  to  liquidate  the  amount,  and  all 
sums  actually  claimed  were  paid  :  in  1719  the  Court  ordered  a  fund  sufficient  to 
answer  the  luiclaimed  sums  to  be  invested,  and  directed  the  interest  to  be  paid  to 
the  representative  of  the  deceased  usher  until  further  order  :  similar  orders  for 
payment  of  the  interest  were  from  time  to  time  down  to  1833  made  on  the  applica- 
tion of  the  existing  representative  of  the  usher;  and  in  1854,  a  petition  was 
presented  for  the  same  purpose  by  the  then  representative.  On  a  full  discussion 
of  the  case,  and  on  the  petition  being  amended,  an  order  was  made  for  the  transfer 
to  him  of  the  principal  fund. 
Whether  there  can  be  an  appeal  to  the  House  of  Lords  upon  a  matter  relating  to  the 
Suitors'  Fund,  Qiurre,  by  the  Lord  Chancellor. 

This  was  a  petition  by  the  Rev.  William  Strong  Blucke,  the  personal  represen- 
tative of  the  Defendant  Matthew  Blucke,  praying  for  the  transfer  to  him  of  a  sum  of 
£5299,  8s.  Id.  Reduced  annuities,  standing  to  the  credit  of  the  cause  of  Trevor  v. 
I'tluclc.  The  following  were  the  facts  as  stated  in  the  petition  on  which  the  applica- 
tion was  founded. 

On  the  28th  February  1669,  Matthew  Blucke  Esq.,  the  paternal  ancestor  of  the 
Petitioner,  was  admitted  into  the  office  of  usher  of  the  Court  ;  and  by  articles  then 
dated,  covenanted  for  himself,  his  heirs,  executors  and  administrators  with  Sir 
Harbottle  Grimstone  the  then  Master  of  the  Rolls  to  pay  according  to  the  order  of 
the  Court  the  money  remaining  due  from  the  office  of  usher  [171]  in  the  times  of 
Scott,  Mann  and  Heme,  the  three  preceding  ushers,  and  also  the  money  which 
should  be  paid  into  the  office  in  his  time  ;  and  he  gave  several  real  and  other  securities 
for  the  performance  of  his  covenant.  Matthew  Blucke  continued  in  the  office  till 
October  1702,  when  he  died  intestate,  and  was  succeeded  by  the  Plaintitf  John 
Trevor,  who,  in  Michaelmas  term  1707,  exhibited  his  bill  against  the  Defendant 
Matthew  Blucke  (the  son  and  heir  and  only  child  of  Matthew  Blucke  the  usher  and 
then  an  infant)  and  others,  in  order  to  have  the  real  and  personal  assets  of  Matthew 
Blucke  the  usher  and  the  securities  given  by  him  applied  to  pay  the  debts  due  from 
the  office  at  his  death.  Upon  the  hearing  of  the  cause  on  the  17th  July  1708,  it  was 
referred  to  Mr.  Rogers,  then  one  of  the  Masters  of  the  Court,  to  take  an  account  of 
the  office  debts,  and  of  the  real  and  personal  assets  of  Matthew  Blucke  the  usher,  and 
it  was  decreed  that  the  estates  comprised  in  the  securities  should  he  sold  and  the 
money  arising  thereby  and  what  should  appear  to  be  due  on  the  account  of  the 
personal  assets  be  brought  before  the  then  two  senior  Masters  of  the  Court  to  be  a 
fund  for  the  payment  of  the  office  debts,  and  so  much  thereof  as  was  necessaiy  to 
answer  the  then  present  demand  was  to  be  reserved  for  that  purpose,  and  the  rest 
placed  out  at  interest  to  improve  the  fund,  and  several  directions  were  given  touching 
the  costs,  and  touching  an  estate  in  Essex  descended  to  the  Defendant  Matthew 
Blucke  the  infant.  This  estate,  after  Matthew  Blucke  the  infant  had  attained  the 
age  of  twenty-one  years,  was  sold  by  order  of  the  Court,  and  the  monies  arising  liy 
that  sale,  and  by  the  sale  of  the  real  and  other  estates  comprised  in  the  securities, 
and  from  the  personal  a.sset.s,  were  brought  before  the  then  two  senior  Masters  of  the 
Court,  as  was  also  the  money  due  to  Matthew  Blucke  the  usher  recovered  in  the 
second  [172]  cause  (wherein  William  Starismore  the  administrator  de  bonis  non  of 
Matthew  Blucke  the  usher  was  the  Plaintiff,  and  which  cause  was  commenced  in 
pursuance  of  the  decree  in  the  first  cause  for  getting  in  the  debts).  This  money,  with 
the  improvements  thereof,  in  December  1719  exceeded  the  debts  due  from  the  office 
and  which  had  been  from  time  to  time  stated  by  several  reports  made  V>y  INIaster 
Rogers.  By  an  order  of  the  Court,  made  on  the  21st  December  1719,  it  was  ordered, 
that  so  much  of  the  money  as  would  answer  the  debts  stated  by  the  Master's  report 
theiein  mentioned,  and  not  since  satisfied,  should  be  placed  out  on  (4overnment 
securities  with  the  Master's  approbation,  and  that  after  payment  of  Mr.  Trevor's 
costs  and  the  fees  therein  mentioned  to  be  due  to  him  as  usher,  the  surplus  of  the 
money  in  the  Master's  hands  should  be  paid  to  the  Defendant  Matthew  Blucke,  and 
also  the  interest  and  produce  of  the  money  so  to  be  placed  out  as  aforesaid,  subject 
to  the  further  order  of  the  Court.  Pursuant  to  this  order,  Mr.  Trevor's  fees  and 
costs  were  paid,  and  money  sufficient  to  answer  the  office  debts  were  placed 
out  at  interest  on   Government  securities  and  replaced  from  time  to  time  as  the 
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securities  were  paid  off  (the  same  for  some  time  stood  vested  in  £4623,  14s.  8d.  Old 
South  Sea  annuities  placed  to  the  credit  of  the  Aceountant-General  in  the  cause 
of  Trevor  v.  Bhicke,  but  recently  by  reason  of  an  arrangement  made  by  the  Govern- 
ment was  paid  off  and  re-invested  by  the  Aceountant-General  in  the  purchase  of 
j£5299,  8s.  Id.  lieduced  Bank  annuities  in  the  name  of  the  Aceountant-General),  and 
the  surplus  of  the  monies  in  the  hands  of  the  two  senior  Masters  was  soon  after 
making  the  last  order  paid  to  the  Defendant  Matthew  Blucke,  and  the  interest  on 
the  former  securities  and  also  the  interest  or  dividends  on  the  South  Sea  annuities 
were  from  time  to  time  paid  to  [173]  the  Defendant  Matthew  Blucke  as  the  same 
became  due  at  or  before  Lady  Day  1747,  soon  after  which  the  Defendant  Matthew 
Blucke  died  intestate,  and  thereupon  letters  of  administration  of  his  personal  estate 
were  granted  to  Elizabeth  Blucke,  his  widow.  By  an  order  of  the  Court,  dated  the 
18th  March  1748,  it  was  ordered  that  X92,  7s.  8d.  cash  in  the  Itank  should  be  paid 
to  Elizabeth  Blucke,  and  that  the  growing  dividends  of  the  Old  South  Sea  annuities 
should  from  time  to  time  be  also  paid  to  her  as  the  administratrix  of  the  Defendant 
Matthew  Blucke,  pursuant  to  the  former  order  and  subject  to  the  further  order  of 
the  Court.  Pursuant  to  this  order  the  £92,  7s.  8d.  was  paid  to  Elizabeth  Blucke, 
and  the  interest  of  the  Old  South  Sea  annuities  was  from  time  to  time  paid  to  her  as 
the  same  became  due  at  or  before  Michaelmas  Day  1762,  soon  after  which  Elizabeth 
Blucke  died,  having  made  her  will  and  appointed  Catherine  Blucke  her  eldest 
daughter  sole  executrix  thereof,  who  proved  the  same.  Letters  of  administration  de 
bonis  nan  of  Matthew  Blucke  deceased  were  also  granted  to  Catherine  Blucke,  who 
thereupon  obtained  an  order,  dated  the  2nd  April  1763,  whereby  it  was  ordered  that 
the  interest  accrued  on  the  Old  South  Sea  annuities  since  Michaelmas  1762,  and  also 
the  future  dividends  thereof,  should  be  paid  to  her ;  and  the  same  were  paid  accord- 
ingly down  to  Lady  Day  1773,  soon  after  which  Catherine  Blucke  died,  having  made 
her  will  and  appointed  Elizabeth  Webster  her  sister  sole  executrix  thereof,  who 
proved  the  same.  Letters  of  administration  de  bonis  nan  of  Matthew  Blucke  deceased 
were  also  granted  to  Elizabeth  Webster,  who  thereupon  on  the  4th  December  1773 
preferred  her  petition  to  the  then  Lord  Chancellor,  stating  the  several  matters 
aforesaid,  and  praying  that  the  interest  accrued  due  on  the  Old  South  Sea  annuities 
from  Lady  Day  then  last  and  the  growing  dividends  [174]  thereof  for  the  future 
might  be  paid  to  her  subject  to  the  further  order  of  the  Court ;  and  by  an  order  made 
on  this  petition  on  the  21st  December  1773,  the  same  was  ordered  accordinglj'. 
Pursuant  to  this  order  the  dividends  on  the  Old  South  Sea  annuities  were  from 
Lady  Day  1773  from  time  to  time  paid  to  Elizabeth  Webster  as  the  same  became 
due  at  or  before  Michaelmas  1796,  soon  after  which,  on  the  26th  February  1797,  she 
died  intestate.  Letters  of  administration  of  the  personal  estate  and  effects  of 
Elizabeth  Webster  were  granted  to  Richard  Webster  clerk,  her  only  son  and  next  of 
kin,  and  letters  of  administration  de  bonis  non  of  Matthew  Blucke  were  also  granted 
to  him.  On  the  27th  April  1797,  Eichard  Webster  preferred  his  petition  to  the  then 
Lord  Chancellor,  stating  the  several  matters  aforesaid,  and  praying  that  the  interest 
accrued  due  on  the  Old  South  Sea  annuities  from  and  since  Michaelmas  then  last, 
and  the  growing  dividends  thereof  for  the  future,  might  be  paid  to  him  as  the 
administrator  de  boiiis  non  and  legal  personal  representative  of  Matthew  Blucke, 
subject  to  the  further  order  of  the  Court ;  and  by  an  order  made  on  the  petition, 
dated  the  15th  June  1797,  the  same  was  ordered  accordingly.  Pursuant  to  this  order, 
the  dividends  on  the  Old  South  Sea  annuities  were  from  Michaelmas  1796  from  time 
to  time  paid  to  Kichard  Webster  as  the  same  became  due  at  or  before  Lady  Day  1831, 
soon  after  which,  on  the  6th  July  1831,  Richard  Webster  died,  having  first  duly 
made  his  will,  dated  the  14th  July  1830,  and  appointed  Robert  Stewart  Blucke,  the 
father  of  the  present  Petitioner,  sole  executor  thereof,  who  duly  proved  the  same. 
Letters  of  administration  of  the  personal  estate  and  effects  not  theretofore  adminis- 
tered of  Matthew  Blucke,  the  paternal  ancestor  of  the  present  Petitioner,  were  also 
granted  to  Robert  S.  Blucke,  whereby  he  became  the  legal  representative  as  well  of 
Richard  Webster  deceased,  as  of  Matthew  [175]  Blucke  deceased.  On  the  14th  July 
1832,  Robert  S.  Blucke  preferred  his  petition  to  the  then  Lord  Chancellor,  stating 
the  several  matters  aforesaid,  and  praying  that  the  sum  of  £138,  14s.  2d.  cash,  being 
dividends  accrued  due  on  the  Old  South  Sea  annuities  since  Lady  Day  1831,  might 
be  paid  to  him,  and  that  the  growing  dividends  thereof  for  the  future  might  be  paid 
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to  him  subject  to  the  further  order  of  the  Court.  By  an  order  made  on  this  petition, 
dated  the  3d  April  1833,  it  was  ordered  that  the  sum  of  £208,  Is.  3d.  cash  in  the 
bank  remaining  on  the  credit  of  the  cause  of  Trewr  v.  Bltickc  should  l)e  paid  to 
R.  S.  Blucke,  and  that  the  interest  to  accrue  on  the  Old  South  .Sea  annuities  should 
be  paid  to  K.  S.  Blucke  during  his  life  or  until  the  further  order  of  the  Court. 
Pursuant  to  the  last  order  the  £208,  Is.  3d.  cash  was  paid  to  K.  S.  Blucke,  and  the 
dividends  on  the  Old  South  Sea  ainuiitios  were  from  thenceforth  from  time  to  time 
paid  to  him  until  his  death.  R.  S.  Blucke  died  on  the  31st  December  1853,  having 
finst  dulv  made  his  will,  dated  the  2d  March  18-16,  and  thereby  appointed  William 
Strong  Blucke,  the  present  Petitioner,  and  another  person,  executors  thereof,  but  the 
will  was  proved  hy  the  Petitioner  alone,  according  to  a  suggestion  of  the  testator 
contained  in  his  will ;  and  letters  of  administration  of  the  personal  estate  and  etl'ects 
not  theretofore  administered  of  M.  Blucke  deceased  were  also  granted  to  the  Peti- 
tioner, whereby  he  became  the  legal  personal  representative  as  well  of  R.  S.  Blucke 
deceased  as  of  M.  Blucke  deceased. 

Under  these  circumstances  AV.  S.  Blucke,  on  the  20th  May  1854,  presented  a 
petition  to  the  Master  of  the  Rolls,  setting  forth  the  facts  and  circumstances 
hereinbefore  stated,  and  stating  further  that  there  was  then  in  the  hands  of  the 
Accountant-General  the  sum  [176]  of  £67,  6s.  8d.  cash,  being  the  dividend  accrued 
due  on  the  said  sum  of  £4623,  14s.  8d.  Old  South  Sea  annuities  since  the  dcatli  of 
the  said  R.  S.  Blucke,  and  praying  that  the  said  sum  of  £67,  6s.  8d.  ca.sh  might  be 
paid  to  the  Petitioner,  and  that  the  growing  dividends  on  the  £5299,  8s.  Id. 
Reduced  annuities,  formerly  £4623,  14s.  8d.  Old  South  Sea  annuities,  might  for  the 
future  be  paid  to  the  Petitioner,  sul)ject  to  the  further  order  of  the  Court. 

The  petition  came  on  to  be  heard  on  the  1st  July  1854,  when  His  Honour 
declined  to  make  any  order  in  respect  of  the  prayer  of  the  petition,  but  directed  that 
the  costs  of  the  solicitor  to  the  Suitors' Fund,  who  was  served  with  and  appeared  upon 
the  petition,  should  be  paid  out  of  the  dividend  upon  the  said  sum  of  £5299,  8s.  Id. 
Reduced  annuities.     (See  19  Beav.  373.) 

The  matter  was  thereupon  brought  by  way  of  appeal  before  the  Lord  Chancellor. 
The  petition  was  opened  on  the  29th  July  1854,  when  his  Lordship  directed  it  to 
stand  over,  in  order  that  it  might  be  amended  by  praying  for  a  transfer  of  the 
capital,  and  that  search  might  be  made  for  the  proceedings,  papers  and  documents  in 
the  suits. 

The  petition  was  amended  accordingly :  it  set  forth  the  several  facts  al)ove 
mentioned,  and  further  stated,  that  from  the  length  of  time  which  had  elapsed  since 
any  claim  had  been  made  against  the  fund,  except  by  the  representatives  of  Matthew 
Blucke,  it  might  reasonably  be  presumed  that  any  claim  which  might  have  been  made 
against  the  same  by  anj'  person,  except  as  aforesaid,  had  been  .satisfied,  or  that  no 
person  except  [177]  such  representatives  was  or  could  be  entitled  to  make  any  such 
claim :  it  prayed,  that  notwithstanding  the  order  made  by  the  Master  of  the  Rolls, 
the  sum  of  £5299,  8s.  Id.  Reduced  annuities,  into  which  the  sum  of  £4623,  14s,  8d. 
Old  South  Sea  annuities  had  been  converted,  together  with  the  dividends  which  had 
accrued  due  in  respect  of  either  sum  of  stock  since  the  death  of  R.  S.  Blucke,  except 
only  so  much  of  such  dividends  as  had  been  paid  or  applied  in  payment  of  the  costs 
of  the  solicitor  to  the  Suitors'  Fund  pursuant  to  the  last-mentioned  order,  might  be 
transferred  and  jjaid  by  the  Accountant-General  to  the  Petitioner,  or  that  the  dividends 
which  had  accrued  on  the  said  sums  of  stock  except  as  aforesaid,  and  the  future 
dividends  to  accrue  due  on  the  £5299,  8s.  Id.  Reduced  annuities,  might  be  paid  to 
the  Petitioner  and  the  personal  representatives  for  the  time  being  of  Matthew  Blucke. 

The  search  directed  by  the  Lord  Chancellor  produced  no  result  material  to  he 
noticed  ;  and  the  case  came  on  again  to  be  heard  before  his  Lordship  on  the  21st  and 
25th  April  1855. 

Mr.  Fooks  supported  the  petition. 

Mr.  J.  H.  Taylor,  for  the  Suitors'  Fund,  was  heard  in  opposition.(l) 

[178]  Mr.  Fooks  replied. 

The  Lord  Chancellor  subsequently  directed  the  case  to  be  again  argued  before  the 
full  Court  of  Appeal.  This  second  argument  took  place  accordingly,  when  the 
following  judgments  were  delivered  by  their  Lordships. 

A"ov.  12,  1855.    The  Lord  Chancellor  [Cran worth].    This  question  arises  upon 
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a  petition  in  .a  suit,  a  decree  in  which  was  made  in  the  year  1708.  The  suit  was 
instituted  bv  Mr.  Trevor,  who  had  then  been  recently  appointed  usher  of  the  Court, 
an  officer  who  appears  to  have  stood  to  the  Rolls  in  some  respects  in  the  same 
situation,  at  least  as  to  the  receipt  of  money,  in  which  the  Master  stood  with  regard 
to  the  Chancellor's  Court:  it  was  instituted  against  the  representatives  of  Blucke, 
who  had  been  usher  since  the  year  1669.  Various  accounts  were  from  time  to  time 
directed,  and  from  the  first  account  it  appears  that  there  was  due  in  respect  of 
receipts  by  the  ushers  preceding  Blucke,  but  for  which  receipts  he  had  by  his 
covenant  made  himself  responsible,  a  sum  of  £1095,  and  with  respect  to  receipts  by 
him,  either  personally  by  himself  or  by  a  man  of  the  name  of  Grimes  who  acted  as  his 
agent,  a  further  sum  of  about  X18,000  making  in  the  whole  a  sum  of  above  £19,000. 
Steps  were  then  taken  for  realizing  the  assets  of  Blucke,  and  from  time  to  time, 
between  the  date  of  the  decree  and  1719,  various  sums  were  got  in.  Of  the  demands 
which  were  made  in  respect  of  sums  paid  into  Court  in  the  time  of  Blucke  himself, 
the  greater  part  were  paid ;  so  that  the  whole  demand  upon  Blucke's  estate  was 
reduced  to  about  £6000.  This  sum  was  made  up  of  the  £1095,  which  had  accrued 
previously  to  1669  in  the  time  of  Blucke's  predecessors,  and  the  remainder  was  what 
had  accrued  [179]  in  Blucke's  own  time,  being  generally  in  respect  of  very  small  sums, 
a  few  only  amounting  to  three  figures,  £50,  £30,  and  sums  of  that  sort. 

The  accounts  of  Blucke's  estate  were  then  taken,  and  it  appeared  that  there  was 
more  than  enough  to  liquidate  all  possible  demands.  The  estate  was  made  to  pay 
the  costs ;  and,  inasmuch  as  it  was  not  certain  that  there  might  not  still  be  demands 
made  in  respect  of  the  old  claims  that  had  arisen  in  the  time  of  Blucke's  predecessors, 
and  of  such  of  those  claims  which  had  arisen  in  his  own  time  as  had  not  yet  been 
claimed,  the  Court  directed  a  fund  to  be  invested  to  meet  those  demands  if  they  ever 
should  be  set  up,  that  the  surplus  should  be  paid  over  to  Blucke's  estate,  and  that  the 
dividends  of  the  sum  so  set  apart  should  be  paid  to  Blucke  the  son  until  further 
order ;  that  is  to  say,  that  the  whole  surplus  that  was  realized  in  the  cause  should  be 
paid  over  to  Blucke  the  son,  except  the  sum  which  had  been  retained  in  Court  to 
answer  any  possible  demand,  he  however  receiving  the  dividends  in  the  meantime. 
Blucke  the  son  lived  until  the  year  1748,  when  a  further  order  was  made  for  the 
payment  of  the  dividends  to  his  widow.  They  were  enjoyed  by  her  until  her  death 
at  a  great  age,  when  a  new  representation  was  taken  out,  but  still  in  the  same  family. 
So  it  has  gone  on  ;  representation  has  been  taken  out  from  time  to  time,  and  the 
interest  of  the  fund  has  been  enjoyed  from  1719  down  to  the  present  time  by  Blucke 
the  son  of  the  usher,  and  those  claiming  under  him.  On  the  death  of  the  last 
representative  by  whom  the  interest  had  been  received,  a  fresh  representation  was 
taken  out,  and  an  application  made  for  a  similar  order  in  favour  of  the  new 
representative  to  that  which  had  always  been  previously  made.  The  matter  was 
brought  before  the  Master  of  the  Rolls,  who  took  this  view  of  it,  [180]  that  the 
fund  was  in  the  nature  of  a  trust  fund,  and  that  the  persons  really  entitled  to  the 
money  were  not  Blucke  the  usher  in  his  time  or  his  representatives  since,  but  the 
suitors  in  the  different  causes  in  which  the  sums  had  been  paid  in,  and  no  length  of 
time  justifying  a  breach  of  trust,  although  the  dividends  had  been  wrongly  paid  for 
nearly  a  century  and  a  half,  he  could  not  sanction  the  proceeding  and  continue  the 
order. 

The  petition  was  then  brought  before  me  upon  appeal  more  than  a  year  ago,  and 
I  then  said  that  I  would  not  make  such  an  order  as  had  Iteen  made  by  my 
predecessors,  but  that  either  I  would  decide  in  conformity  with  the  view  of  the 
Master  of  the  Rolls  that  the  Petitioner  had  no  title  and  that  the  fund  must  remain 
in  Court  for  the  benefit  of  those  who  were  the  cesfuis  que  trust  (or  whatever  name  may 
be  given  to  them)  in  the  diff"erent  causes,  or  that  I  would  make  an  order  to  transfer 
the  principal.  It  seemed  to  me  to  be  mere  trifling  to  pretend  that  there  was  any 
real  necessity  for  security  in  the  year  1855  against  claims  that  were  stale  claims  in 
the  year  1669.  The  petition  consequently  was  amended,  and  in  that  state  I  heard  it 
before  the  Long  Vacation  in  the  present  year,  and  I  confess  that  I  came  to  a  very  clear 
opinion  that  the  Petitioner's  claim  was  well  founded,  and  that  he  was  entitled 'to  the 
fund.  I  proceeded  upon  the  short  and  simple  ground,  that  in  the  year  1719  there 
had  been  what  amounted  to  a  declaration  of  right  by  this  Court,  for,  although  in 
terms   there   was   no   declaration    of   right,    the  "setting   apart   of   the   fund   could 
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proceed  upon  nothing  but  a  presumed  preceding  declaration  of  right ;  and  I  thfiught 
that  what  had  been  done  in  1719,  and  acted  upon  ever  since,  was  (juite  snrticient  to 
warrant  me  in  making  the  order  asked.  As,  however,  it  was  a  case  in  whicli  I  liad 
the  misfortune  to  difi'er  in  mj-  view  from  the  [181]  learned  .hidge  lielow,  and  as  it 
was  a  ease  in  which  from  the  nature  of  things  it  would  scarcely  be  possible  that  there 
should  be  an  appeal  to  the  House  of  Lords,  indeed  I  do  not  know  that  there  could  Ite 
an  appeal  to  the  House  of  Lords  upon  a  matter  of  the  Suitors'  Fund,  I  was  exceedingly 
anxious  to  fortify  the  view  I  took  of  it  by  the  assistance  of  the  Lords  Justices,  and 
therefore  got  them  to  be  so  good  as  to  hear  it  with  me.  I  believe  they  now  concur 
in  the  view  which  I  have  stated,  namely,  that  there  was  a  declaration  of  light  in 
1719,  subject  to  a  possible  claim,  not  a  probable  one,  in  respect  of  demands  which 
have  now  become  practically  impossible,  that  that  declaration  of  right  has  been  acted 
upon  ever  since,  and  that,  therefore,  the  Petitioner's  claim  is  well  founded. 

This  reason  I  think  would  be  quite  sufficient,  and  if  I  could  not  see  my  way  to 
the  ground  on  which  the  Court  acted  in  1719,  still  I  should  bo  inclined  to  say  that  I 
must  follow  what  was  then  done  rightly  or  wrought  and  that  directions  being  then 
given  which  assume  a  declaration  of  right,  I  must  act  upon  them.  1  ought,  however, 
to  add  that,  attending  as  I  have  accurately  to  all  these  old  documents,  I  think  I  do 
see  my  way  to  a  very  reasonable  conclusion  as  to  what  the  ground  was  upon  which 
the  Court  then  proceeded,  although  I  repeat  that  it  is  not  necessary  for  the  judgment 
1  now  give  that  I  should  be  right  upon  that  point.  We  are  so  much  in  the  habit,  as 
to  monies  paid  into  Court,  of  considering  the  Court  as  a  trustee  for  the  parties 
beneficially  interested,  that  we  lose  sight  a  little  of  the  mode  in  which  these  matters 
were  dealt  with  in  bygone  times.  I  believe  that  in  the  times  to  which  we  are  now 
referring,  when  money  was  paid  in,  the  parties  to  whom  it  was  paid  were  treated  as 
mere  debtors  to  that  amount,  that  is,  debtors  to  the  amount  if  it  was  ever  demanded. 
The  [182]  documents  in  this  case  illustrates  this  very  forcibly,  for  each  succeeding 
usher  was  compelled  to  bind  himself  by  covenant  and  to  give  security  ;  he  was  made 
responsible  not  merely  for  the  monies  which  he  received,  Init  for  the  debts,  as  thej' 
were  called,  of  his  predecessor  in  respect  of  what  he  had  received.  That  being  done, 
the  Court  thought  itself  secure  and  did  not  care  what  the  usher  did  with  the  money  ; 
the  Court  merely  treated  him  as  a  debtor.  If  that  was  the  view  of  the  Coiu't,  and 
the  mode  in  which  it  treated  the  ushers  in  respect  to  the  receipt  of  money,  that 
explains  the  whole  of  this  case,  because  then  the  order  was  quite  right.  Bluckc's 
representatives  were  debtors  for  the  sums  of  money  that  had  been  received  liy  him 
and  his  predecessors,  but  only  debtors :  provision  was  therefore  properlv  made  for 
the  payment  of  such  debts  if  they  were  ever  demanded,  and  the  fund  was  properly 
set  apart  for  the  representatives'  benefit,  subject  to  those  claims.  Five  or  six  years 
afterwards,  there  was,  as  we  know,  great  confusion  in  the  Court  arising  from  the 
defalcations  of  the  Master,  and  a  new  and  better  system  was  then  adopted.  What 
has  been  said  is  very  true,  that  if  the  parties  in  this  case  had  lived  twenty-five  years 
later  than  they  did,  the  result  as  to  this  fund  would  probalilj'  have  been  quite 
different :  that,  however,  does  not  bear  on  the  present  question.  In  1719  the  Court 
had  to  adjudicate  according  to  what  it  considered  the  rights  of  the  parties  at  the 
time,  and  the  mode  adopted  was  by  setting  apart  a  fund  to  meet  anj'  very  improbable 
but  possible  claim.s,  and  subject  to  the  possibility  of  those  claims  giving  the  interest 
to  Blucke's  representative.  Those  claims  have  now  become  practicallj'  impossilile. 
I  would  just  throw  out  a  hint,  that  we  might  guard  the  direction  with  the  qualifica- 
tion or  condition  that  the  party  receiving  the  fund  should  be  responsible  for  an\'  of 
the  old  demands  mentioned  in  the  schedule  if  any  should  [183]  be  set  up.  My  on\y 
objection  is,  that  it  is  almost  stultifying  oneself  to  imagine  such  a  possibility  ;  Init  if 
the  Lords  Justices  think  it  a  proper  course  to  take,  I  have  no  objection  to  insert  the 
condition.  (Note. — Xo  such  condition  was  introduced  into  the  order.)  In  my  view 
of  the  case,  the  Petitioner  is  entitled  to  the  relief  that  he  asks.  The  costs  will 
come  out  of  the  fund. 

The  Lord  Justice  Knioht  Bruce.  I  am  of  the  same  opinion  ;  the  payment 
must  be  to  the  Petitioner  as  administrator,  and  he  must  understand  that  he  will  have 
to  distribute  it  according  to  the  rights  of  the  parties. 

The  Lord  Justice  Turner.  This  fund  must  be  regarded  as  having  been 
retained   in    Court  either   as   a   trust   fund  or  as   an  indemnity   fund  in  the  sense 
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of  a  fund  retained  to  answer  future  demands.  In  1719  the  Court  must  have  been 
perfectly  well  aware  of  what  the  rights  and  duties  of  the  usher  were,  and  the  order 
then  made  appears  to  me  to  be  conclusive  as  to  the  character  in  which  the  money 
was  considered  to  remain  in  the  hands  of  the  usher :  if  it  had  been  considered  to  be 
a  trust  fund  in  his  hands,  it  would  have  been  quite  impossible  for  the  Court  in  the 
face  of  that  trust  to  have  made  an  order  for  the  payment  of  the  dividends  to  the 
party  who  was  still  subject  to  the  trust,  and  who  had  no  interest  under  it.  Then  if 
the  fund  was  not  a  trust  fund  in  the  hands  of  the  usher,  as  I  think  the  order  of 
1719  shows  it  was  not,  how  could  it  be  retained  in  Court  as  a  trust  fund?  It  could  be 
retained  only  as  an  indemnity  fund ;  and  it  is  quite  impossible  to  say  at  the  present 
day  that  any  claims  for  the  purpose  of  answering  which  the  fund  was  retained  can 
be  still  existing.  I  think,  therefore,  that  the  order  must  be  made  for  the  payment 
of  the  fund. 

(1)  One  point  urged  by  the  learned  counsel  in  opposition  to  the  petition  may  be 
noticed.  He  contended  that  if  Blucke  the  usher  had  not  been  a  defaulter,  Trevor 
would  at  once  have  received  the  amount  from  his,  Blucke's,  representatives,  and 
Trevor  or  his  representatives  would  have  handed  it  over  to  the  Accountant-General, 
when  that  officer  was  instituted  in  1725;  that  if  this  had  happened,  Blucke's 
representatives  could  have  had  no  interest  whatever  in  the  fund,  and  thus  it  appeared 
that  they  now  claimed  to  be  in  a  better  position  by  Blucke  having  been  a  defaulter 
than  if  he  had  faithfully  performed  his  duty. 

[184]     In  the  Matter  of  Lister's  Hospital.     Before  the  Lord  Chancellor  Lord 
Cran worth  and  the  Lords  Justices.     Dec.  19,  1855. 

[See  Bmund  v.  Earl  of  Devon,  1868,  L.  E.  3  Ch.  804  ;  Holme  v.  Gui/,  1877, 

5  Ch.  D.  903.] 

The  assent  of  the  Charity  Commissioners  is  not  requisite  to  an  application  for  the 

disposal  of  money   paid   into  Court  by  a  railway    company   on  the  purchase   of 

land  belonging  to  a  charity. 
The  words  "in  any  suit   or  matter  actually  pending "  in  the   17th  section  of  the 

Charitable  Trusts  Act,  1853,  refer  to  a  suit  or  matter  actually  pending  at  the  time 

of  the  application. 

This  was  a  petition  by  the  trustees  of  the  hospital  of  Sir  J.  Lister,  founded  in 
1640,  part  of  the  lands  belonging  to  which  had  been  taken  by  the  York  and  North 
Midland  Kaihvay  Company.  The  purchase-money  had  been  paid  into  Court  under 
the  provisions  of  The  Lands  Clauses  Consolidation  Act,  1845;  and  the  object  of  the 
present  petition  was  to  have  a  part  of  it  applied  in  the  purchase  of  other  lands  in 
substitution  of  the  lands  taken,  a  further  part  applied  in  the  redemption  of  the  land 
tax,  and  the  residue  paid  into  the  hands  of  the  trustees  for  the  general  purposes  of 
the  charity.  The  case  came  on  originally  before  Vice-Chancellor  Kindersley,  who, 
referring  to  the  seventeenth  section  of  the  Charitable  Trusts  Act,  1853  (16  &  17  Vict, 
c.  137),  suggested  a  doubt  whether  he  ought  to  make  any  order  in  the  absence  of  the 
sanction  of  the  Charity  Commissioners,  such  sanction  not  having  been  obtained.  The 
matter  was  discussed  before  His  Honour,  when  it  appeared  that  a  uniform  view  of 
the  practice  was  not  taken  in  the  different  branches  of  the  Court,  and  the  Yice- 
Chancellor  therefore  simply  declined  to  make  the  order,  for  the  purpose  of  enabling 
the  question  to  be  brought  before  the  Court  of  Appeal. 

The  seventeenth  section  of  the  Act  is  in  the  following  terms  : — "  Before  any  suit, 
petition,  or  other  proceeding  {not  heinrj  an  application  in  any  suit  or  matter  actually 
pending)  for  obtaining  any  relief,  order  or  direction  concerning  or  relating  to  any 
charity,  or  the  estate,  funds,  property  or  income  thereof,  shall  be  commenced,  pre- 
sented or  taken  by  any  person  whomsoever,  there  shall  [185]  be  transmitted  by 
such  person  to  the  said  board,  notice  in  writing  of  such  proposed  suit,  petition  or 
proceeding,  and  such  statement,  information  and  particulars  as  may  be  requisite  or 
proper,  or  may  be  required  from  time  to  time,  by  the  said  board,  for  explaining  the 
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nature  and  objects  thereof  ;  and  the  said  board,  if  upon  consideration  of  tho  circum- 
stances they  so  think  fit,  may  by  an  order  or  certificate  signed  by  their  secretary, 
authorise  or  direct  any  suit,  petition  or  other  proceeding  to  l)e  commenced,  presented 
or  taken  with  respect  to  such  charity,  eithei-  for  the  objects  and  in  the  manner 
specified  or  mentioned  in  such  notice,  or  for  such  other  objects,  and  in  such  manner 
and  form,  and  subject  to  such  stipuhitions  or  provisions  for  securing  the  charity 
against  liability  to  any  costs  or  expenses,  and  to  such  other  stipulations" or  provisions 
for  the  protection  or  benefit  of  the  charity,  as  the  said  board  may  think  proper ;  and 
such  board  if  it  seem  proper  to  them  may,  by  such  order  or  certificate  as  aforesaid, 
require  and  direct  that  any  proceeding  so  authorized  by  them  in  respect  of  any 
charity  shall  be  delayed  during  such  period  as  shall  seem  proper  to  and  shall  be 
directed  by  such  board  ;  and  ever\-  such  order  or  certificate  may  ho  in  such  form  and 
may  contain  such  statements  and  particulars  as  such  board  shall  think  fit  ;  and  (save 
as  herein  otherwise  provided,  no  suit,  petition  or  other  proceeding  for  obtaining  any 
such  relief,  order  or  direction  as  last  aforesaid  shall  be  entertained  or  proceeded  with 
by  the  Court  of  Chancery,  or  by  any  Court  or  Judge,  except  upon  and  in  conformity 
with  an  order  or  certificate  of  the  said  board  :  Provided  always,  that  this  enactment 
shall  not  extend  to  or  aftect  any  such  petition  or  proceeding  in  which  any  person  shall 
claim  any  property  or  seek  any  relief  adversely  to  any  charity." 

Mr.  Fowler,  for  the  petition,  stated  the  facts  of  the  [186]  case,  and  the  question 
on  which  the  opinion  of  the  Court  was  sought.  It  had  lieen  held,  by  the  Master  of 
the  KolLs,  In  re  MarhceU's  Le/jaci/  (17  Beav.  618),  that  the  payment  of  a  sum  of  money 
into  Court  under  the  Trustee  Relief  Act  prior  to  the  Charitable  Trusts  Act  was  not 
such  "a  suit  or  matter  actually  pending"  as  to  relieve  a  party  from  the  necessity  of 
obtaining  the  assent  of  the  Commissioners  to  a  subsequent  application  ;  and  in  another 
case.  In  re  The  London,  Brigldmi  and  South  Coast  L'ailwai/  Compantj  (18  Beav.  608),  which 
was  precisely  similar  to  the  present.  His  Honour  had  come  to  the  same  decision. 
Vice-Chancellor  Wood,  however.  In  re  Cheshuiit  College  (19  Jur.  995),  had  held  that 
the  Court  could  make  an  order,  directing  the  proceeds  of  the  sale  of  the  freehold  parts 
of  charity  lands  to  a  railway  company  to  be  invested  in  procuring  the  enfranchisement 
of  the  copyhold  parts,  without  the  sanction  of  the  Commissioners.  He  submitted 
that  the  view  taken  of  the  Act  by  Vice-Chancellor  Wood  was  correct. 

Mr.  Hobhouse  appeared  for  the  railway  company. 

The  Lord  Chancellor  [Cranworth],  after  consulting  with  the  Lords  Justices, 
said: — We  are  all  of  opinion  that  the  view  submitted  to  us  on  behalf  of  the  Petitioners 
is  the  right  one,  and  we  concur  with  Vice-Chancellor  Wood.  The  good  sense  of  the 
matter  is  with  the  opinion  expressed  by  His  Honour,  and  there  is  nothing  in  the 
language  of  the  Act  against  it.  The  object  of  the  Act  was  to  stop  the  enormous 
abuses  which  had  grown  up  in  the  administration  of  charities  in  reference  to  pro- 
ceedings which  used  to  be  instituted  to  the  good  of  no  one.  It  would,  however, 
[187]  be  a  very  strong  thing  to  say  that  if  there  is  a  matter  in  which  the  Court  of 
Chancery  ought  to  act,  it  cannot  act  until  it  is  set  in  motion  by  the  sanction  of  the 
Charity  Commissioners.  The  Legislature  never  intended  thus  to  tie  the  hands  of  the 
Court :  by  "any  suit  or  matter  actually  pending  "  is  meant  pending  at  the  time  of  the 
application,  not  pending  at  the  passing  of  the  Act.  In  the  present  case  the  matter 
being  before  the  Court  by  the  payment  of  the  money,  the  Petitioners  were  entitled  to 
make  an  application  for  its  investment,  and  to  have  the  order  made  which  they  ask. 

[187]  In  the  Matter  of  E.  F.  Blewitt,  a  Lunatic,  and  In  the  Matter  of  The  Act 
FOR  THE  Abolition  of  Fines  and  Kecoverie.s  (3  &  4  Will.  4,  c.  74).  Before 
the  Lord  Chancellor  Lord  Cranworth  and  the  Lords  Justices.  Aw.  23,  Dec.  18, 
1855  ;  Feb.  8,  1856. 

[S.  C.  25  L.  J.  Ch.  393 ;  2  Jur.  N.  S.  217  ;  i  W.  R.  195.] 

Where  the  tenant  in  tail  in  possession  is  a  lunatic,  the  Lord  Chancellor  has  authority 
under  the  Act  3  &  4  Will.  4,  c.  74,  to  consent  to  the  first  tenant  in  tail  in  remainder 
barring  the  subsequent  limitations  on  a  proper  case  being  made  out  for  the  exercise 
of  that  authority. 
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The  decisions  in  the  cases  of  lU  Blewilt,  3  Myl.  &  K.  250,  and  Be  IFood,  3  Myl.  &  Cr. 
266,  overruled. 

In  this  case  the  lunatic,  Edward  Francis  Blewitt,  was  tenant  in  tail  in  possession 
of  the  Llantarnam  Abbey  estate  ;  and  the  petition  was  presented,  in  the  matter  of 
the  lunacy  and  of  the  above  Act  by  Keginald  James  Blewitt,  the  first  tenant  in  tail 
in  remainder  of  the  same  estate,  praying  the  consent  of  the  Lord  Chancellor  as  pro- 
tector to  a  re-settlement  of  the  property.  The  main  question  raised  was  whether  the 
Lord  Chancellor  was,  under  these  circumstances,  authorized  by  the  Act  to  give  the 
consent  prayed.  The  point  having  apparently  been  decided  in  the  nega-[188]-tive 
liv  Lord  Brougham  and  Lord  Lyndhurst  on  petitions  presented  in  this  lunacy  in  1834 
aiid  KS35,  He  bleuitt  (3  Myl.  &  K.  250),  and  by  Lord  Cottenham,  Be  Wood  (3  Myl.  & 
Cr.  266),  the  case  was  ordered  to  be  heard  by  the  full  Court  of  Appeal.  The  following 
is  a  short  statement  of  the  facts. 

By  indenture  dated  the  5th  September  1789,  the  will  of  John  Blewitt  the  uncle  of 
the  Petitioner  and  of  the  lunatic,  and  indentures  of  lease  and  release  dated  the  30th 
September  and  1st  October  1800,  the  Llantarnam  Abbey  estate  was  settled  on  Edward 
Blewitt  the  brother  of  John  Blewitt  for  life,  with  remainder  to  the  first  and  other 
sons  of  Edward  Blewitt  in  tail  male,  with  remainder  to  the  daughters  of  Edward 
Blewitt  in  tail  general,  with  remainder  over  to  collateral  relations  of  John  Blewitt. 

Pklward  Blewitt  died  on  the  8th  March  1832,  leaving  him  surviving  his  eldest  son 

E.  F.  Blewitt  the  lunatic,  R.  J.  Blewitt  his  second  son  the  Petitioner,  and  a  daughter 

F.  A.  M.  Blewitt  who  subsequently  in  June  1834  married  K.  B.  Dowling.  Edward 
Blewitt  had  a  third  son  Edmund  Blewitt  who  died  in  his  lifetime  leaving  one 
daughter  Amelia  Rose  Blewitt ;  he  had  besides  two  daughters  who  also  died  in  his  life- 
time infants  and  unmarried. 

By  an  inquisition,  dated  the  10th  April  1832,  E.  F.  Blewitt,  who  was  then  the 
tenant  in  tail  in  possession  of  the  Llantarnam  Abbey  estate,  was  found  to  be  a  person 
of  unsound  mind. 

In  March  1834  the  present  Petitioner,  R.  J.  Blewitt,  as  the  first  tenant  in  tail  in 
remainder  of  the  estate,  [189]  presented  a  petition  to  the  Lord  Chancellor,  praying 
that  his  Lordship  would  consent  to  such  a  disposition  of  the  estate  by  the  Petitioner 
as  would  enable  him  to  acquire  an  estate  in  fee-simple  therein  saving  only  the  right 
of  persons  in  respect  of  estates  prior  to  the  estate  tail  vested  in  the  Petitioner.  The 
Lord  Chancellor  (Lord  Brougham)  refused  to  make  any  order,  observing  that, 
"according  to  the  inclination  of  his  opinion,  the  Act  of  Parliament  did  not  give  him 
any  authority  to  interpose  in  such  a  case ;  but  even  assuming  that  he  possessed  such 
authority,  he  did  not  think  that  any  sufficient  ground  had  been  stated  in  the  petition 
to  induce  him  to  exercise  a  discretionary  jurisdiction  in  the  present  instance."  It 
appeared  that  in  1835  the  Petitioner  presented  another  petition  for  a  similar  object 
to  Lord  Chancellor  Lyndhurst,  but  it  was  withdrawn  without  any  order  lieing  made 
upon  it. 

By  indentures  of  lease  and  release,  dated  the  15th  and  16th  May  1834,  duly 
enrolled  in  Chancery,  and  made  lietween  the  Petitioner  of  the  one  part  and  W. 
Roberts  of  the  other  part,  the  Llantarnam  Abbej'  estate  was  with  other  estates 
granted  and  released,  subject  to  the  estate  in  tail  male  therein  of  the  lunatic,  to  such 
uses  as  the  Petitioner  should  l)y  deed  appoint,  and  in  default  of  such  appointment  to 
the  use  of  the  Petitioner  and  his  assigns  during  his  life  without  impeachment  of 
waste,  with  remainder  to  the  use  of  W.  Roberts"  his'  executors  and  administrators 
during  the  life  of  and  in  trust  for  the  Petitioner,  with  remainder  to  the  use  of  the 
heirs  and  assigns  of  the  Petitioner  for  ever. 

The  Petitioner  subsequently  executed  various  mortgages  of  his  interest  in  the 
estate.  On  the  1st  May  1855  these  mortgages,  amounting  to  above  £120,000,  were 
vested  in  the  official  managers  of  the  ;\Ionmouth-[190]-shire  and  Glamorganshire 
Banking  Company,  of  which  the  Petitioner  had  been  a  managing  director,  and  which 
was  being  wound  up  under  the  provisions  of  the  Joint  Stock  Companies  AVinding-up 
Acts.  ^  The  lunatic  was  a  bachelor  and  of  the  age  of  fifty-six  years,  and  was  believed 
to  be  in  a  hopeless  state  of  unsoundness  of  mind  :  the  Petitioner  was  fifty-five  and  had 
for  some  time  lived  separate  from  his  wife,  who  was  fifty  years  of  age  and  had  no 
children.     Mr.  and  Mrs.  Dowling  had  two  children,  a  son  and  a  daughter,  of  the 
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ages  of  fifteen  and  seventeen  years  respectively  (their  other  cliildren  having  all  dieil 
in  infancy):  the  interest  of  the  parties  entitled  in  remainder,  namelv,  Anne 
Pumphrey,  Margaret  Macnaniara,  Jane  Keece  and  Frances  ^"a^ghan,  was  vested  as 
to  the  three  first  in  William  Hearn  the  devisee  of  their  heir  at  law,  and  as  to  tiio  last 
in  Thomas  Vaughan. 

Under  these  circumstances,  an  agreement  in  writing,  dated  the  1st  Mav  185"), 
was  entered  into  between  the  ofticial  managers  of  the  banking  conqjany  of  "the  first 
part,  and  Mr.  and  Mrs.  Dowling  of  the  third  pait :  after  reciting  that  ijuestions  had 
Ijeen  raised  as  to  the  effect  of  the  disposition  made  liy  the  Petitioner  of  the  Llantarnani 
Al)bey  estate  by  the  indentures  of  the  15th  and  KSth  May  1834,  and  that  it  was 
contended  by  and  on  behalf  of  Mr.  and  Mrs.  Dowling  and  of  their  infant  children  that 
at  the  time  of  such  disposition  the  Lord  Chancellor  by  reason  of  the  unsoundness  of 
mind  of  E.  F.  Blewitt  was  in  respect  of  the  estate' in  tail  male  of  E.  F.  Blewitt 
pi'otector  of  the  settlement  by  which  that  estate  in  tail  male  and  the  estate  in  tail 
male  of  the  Petitioner  was  created,  and  that  the  Lord  Chancellor  not  having  as  such 
protector  consented  to  the  disposition,  but  having  as  such  protector  refused  his 
consent  thereto,  the  disposition  did  not  bar  or  aflect  the  estate  in  tail  general  [191] 
of  Mrs.  Dowling  in  remainder  expectant  on  the  estates  in  tail  male  respectivelv  of 
the  lunatic  and  the  Petitioner  respectively,  or  the  ultimate  remainder  in  fee-simple 
absolute  of  Anne  Pumphrey  Frances  Vaughan  Margaret  Macnamara  and  Jane  Reece, 
and  passed  only  a  base  fee  in  remainder  expectant  on  the  estate  in  tail  male  of  the 
lunatic  to  continue  so  long  as  the  Petitioner  should  have  i.ssue  iiiherital)le  or  who  l)ut 
for  his  disposition  would  have  been  inheritalile  under  his  estate  in  tail  male,  and  that 
it  was  contended  by  or  on  behalf  of  the  official  managers  and  the  Petitioner,  that  the 
Lord  Chancellor  was  not  protector  of  the  settlement,  and  that  such  contention  was 
supported  bj'  the  opinions  expressed  or  reported  to  have  been  expressed  by  Lord 
Brougham  and  Lord  Lyndhurst  respectively  on  the  occasions  above  referred  "to,  and 
that  it  was  further  contended  by  or  on  behalf  of  the  .same  parties  that  the  .said 
disposition  operated  to  bar  not  only  the  Petitioner's  estate  in  tail  male  but  the  estate 
in  tail  general  in  remainder  of  Mrs.  Dowling  and  the  estates  in  fee-simple  in  remainder 
of  Ainie  Pumphrey  Frances  Vaughan  Margaret  Macnamara  and  Jane  Reece  respec- 
tively, and  to  pass  the  Llantarnani  Abbey  estate  and  the  fee-simple  and  inheritance 
thereof  immediately  expectant  on  the  estate  in  tail  male  of  the  lunatic  absolutely  and 
indefeasibly  to  the  uses  limited  and  expres.sed  of  and  concerning  the  .same  by  the 
indenture  of  the  16th  May  183-4,  but  that  it  was  insisted  by  or  on  behalf  of  Mr.  and 
Mrs.  Dowling  and  their  infant  children  that  Lord  Brougham  or  Lord  Lyndhurst 
respectively  on  the  occasions  before  referred  to  did  not  nor  did  either  of  them  determine 
the  question  whether  the  Lord  Chancellor  was  or  was  not  protector  of  the  settlement  : 
and  further  reciting  that  it  was  apprehended  that,  if  the  Lord  Chancellor  was- such 
protector  the  securities  of  the  official  managers  so  far  as  the  same  consisted  of  a 
mortgage  or  charge  of  or  on  the  Llantarnani  Abbey  estate  would  fail  and  [192] 
determine  if  the  Petitioner  should  die  without  issue  male  and  without  having 
enlarged  the  said  base  fee  into  a  fee-simple  absolute,  and  that  such  enlargement  could 
not  be  eftected  during  the  life  of  the  lunatic  in  case  he  should  so  long  continue  of 
unsound  mind  without  the  consent  of  the  Lord  Chancellor,  and  that  it  was  uncertain 
whether  such  consent  would  be  or  would  not  be  given  if  opposed  by  or  on  behalf  of 
Mr.  and  Mrs.  Dowling  and  their  infant  children  or  any  of  them  or  by  any  future 
children  of  Mrs.  Dowling,  and  that  it  was  apprehended  that  if  the  Lord  Chancellor 
was  not  such  protector  the  estate  in  tail  general  of  Mrs.  Dowling  might  have  lieen 
absolutely  barred  and  defeated  and  that  she  and  her  husband,  and  their  infant 
children  and  the  future  children  if  any  of  Mrs.  Dowling  or  any  of  them  could  not 
derive  any  benefit  from  the  Llantarnani  Abbey  estate  in  respect  of  the  estate  in  tail 
general  of  Mrs.  Dowling,  and  that  it  was  further  apprehended  that  if  the  Lord 
Chancellor  was  such  protector  the  base  fee  which  in  that  case  was  considered  to  have 
been  created  by  the  indentures  of  the  15th  and  Kith  May  1834  in  the  Llantarnani 
Abbey  estate  might  after  the  decease  of  the  lunatic  be  so  enlarged  by  the  Petitioner 
or  his  issue  male  if  any  into  a  fee-simple  absolute  for  the  benefit  of  the  official 
managers  to  the  extent  of  their  charge  thereon  and  subject  thereto  for  the  benefit  of 
the  Petitioner  his  heirs  and  assigns  to  the  exclusion  of  Mr.  and  Mrs.  Dowling  and 
the  issue  of  Mrs.  Dowlint; ;    and  further  recitino;  that  it  was  considered  doubtful 
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whether  the  estate  tail  in  remainder  of  Mrs.  Bowling  in  the  Llantarnam  Abbey  estate 
was  bound  by  the  covenant  to  settle  after-acquired  property  contained  in  the 
marriage  settlement  of  Mr.  and  Mrs.  Dowling  therein  referred  to,  and  that  under 
the  circumstances  before  mentioned  it  was  considered  by  the  several  parties  to  the 
agreement  that  it  would  be  for  their  mutual  benefit  [193]  and  advantage  and  for  the 
benefit  and  advantage  of  the  infant  children  and  of  the  future  children  if  any  of  Mrs. 
Dowling  if  the  aforesaid  questions  and  every  or  any  question  if  any  which  could  or 
mi"ht  ife  raised  respecting  the  several  estates  rights  or  interests  of  the  several  parties 
thei-eto  in  the  Llantarnam  Abbey  estate  were  compromised  upon  the  terms  therein- 
after expressed  :  these  terms,  so  far  as  it  is  necessary  to  notice  them,  in  substance 
were,  that  the  parties  to  the  agreement  should  join  in  conveying  and  assuring  the 
Llantarnam  Abbey  estate  to  trustees  for  an  estate  in  fee-simple  absolute,  subject  only 
to  the  estate  in  tail  male  of  the  lunatic  but  freed  and  discharged  from  the  securities 
of  the  official  managers,  upon  trust,  after  the  decease  of  the  lunatic  in  case  he  should 
die  without  leaving  issue  male,  to  raise  £3.5,000  and  to  pay  the  same  to  the  official 
managers,  and  subject  to  raising  that  sum  to  settle  the  estate  upon  the  trusts  of  the 
marriage  settlement  of  Mr.  and  Mrs.  Dowling. 

The  present  petition  was  thereupon  presented  by  R.  J.  Blewitt,  praying  that  the 
Lord  Chancellor,  as  protector  of  the  settlement  and  in  lieu  of  the  lunatic,  would 
consent  to  a  disposition  of  the  Llantarnam  Abbey  estate,  and  also  certain  Bank 
annuities  to  which  it  is  unnecessary  more  particularly  to  refer,  upon  the  terms  of  the 
agreement  of  the  1st  May  18-5.5,  and  that,  if  necessary,  it  might  be  referred  to  one  of 
the  Masters  in  Lunacy  to  inquire  and  state  whether  it  would  lie  fit  and  proper  that 
such  consent  should  be  given,  or  that  an  inquiry  as  to  the  propriety  of  giving  such 
consent  on  behalf  of  the  persons  under  disability  or  not  in  esse,  might  be  made  in  a 
suit  to  be  instituted  for  that  purpose  under  the  direction  of  the  Lord  Chancellor. 
The  Solicitor-General,  with  whom  was  Mr.  Lewin,  in  support  of  the  petition. 
[194]  He  stated  the  facts  of  the  case,  and  in  reference  to  the  decision  of  Lord 
Brougham  observed  that,  according  to  the  report,  the  matter  had  been  very  imper- 
fectly presented  to  his  Lordship,  the  counsel  for  the  Petitioner  having  so  stated  the 
effect  of  the  Act  of  Parliament  as  to  make  it  almost  apparent  that  the  Lord  Chancellor 
had  no  jurisdiction.  With  regard  to  the  other  petition  presented  in  1835  to  Lord 
Lyndhurst,  he  was  able  to  state  that,  notwithstanding  what  appeared  in  the  report, 
the  fact  really  was,  that  it  had  been  withdrawn  without  undergoing  any  discussion. 
In  the  case  of  Be  IFood  (3  Myl.  &  Cr.  '266),  Lord  Cottenham  appeared  on  the  point  of 
jurisdiction  to  have  simply  followed  the  decision  in  Be  Bleiriff,  without  giving  much 
attention  to  the  subject.  Taking  then  the  case  as  unaffected  by  decision,  and  looking 
at  the  language  of  the  twenty-second  section  of  the  Act,(l)  it  was  submitted  that  the 
words  "  prior  to  [195]  the  estate  tail "  there  used  did  not  refer  to  the  first  estate  tail 
as  such,  but  to  the  estate  tail  intended  to  be  barred,  and  therefore  that  the  words 
"  any  greater  estate  prior  to  the  estate  tail "  must  be  held  to  comprehend  any  estate 
whatever,  whether  for  life  or  in  tail.  This  reading  was  consistent  with  the  general 
intention  of  the  Act,  which  was  to  substitute  more  simple  modes  of  assurance  for  fines 
and  recoveries,  the  consent  of  the  protector  standing  in  the  place  of  the  concurrence 
of  the  tenant  to  the  immediate  freehold.  Assuming  that  the  Court  was  of  opinion 
that  the  case  was  within  the  Act,  it  was  submitted  that  the  circumstances  shewed 
that  the  Lord  Chancellor  would  be  fully  justified  in  acting  under  the  thirty-third  and 
forty -eighth  sections  and  in  assenting  to  the  arrangement  proposed. 

Mr.  Malins  and  Mr  Greene,  for  the  official  managers  of  the  banking  company,  also 
supported  the  petition. 

Mr.  G.  M.  Giffard  appeared  for  Mr.  and  Mrs.  Dowling. 

Their  Lordships,  without  expressly  deciding  the  point  of  law,  directed  the  case 
to  stand  over,  in  order  that  the  petition  might  be  served  on  the  parties  interested 
ill  remainder  or  some  of  them,  observing  that  they  ought  to  have  the  opportunity 
of  being  heard  on  the  point  of  whether  the  discretion^  which  the  Court  was  asked 
to  exercise  on  behalf  of  the  lunatic,  ought  to  be  exercised  in  the  manner  proposed. 
[196]  Dec.  18.  The  petition  was  again  brought  on. 
The  Solicitor-General  shortly  restated  the  facts. 

Mr.  Xelson,  for  W.  Hearn,  the  devisee  of  the  heir  at  law  of  three  of  the   parties 
entitled  in  remainder.     Admitting  that  the  Lord  Chancellor  was  the  protector,  it  was 
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Still  submitted  that  the  consent  asked  ought  not  to  be  given.  In  cases  like  the  present, 
the  Court  always  held  an  even  hand  between  the  heir  at  law  and  next  of  kin  of  a 
lunatic,  and  there  was  no  instance  in  which  the  Court  had  ever  gone  so  far  as  it  was 
now  asked  to  do.  In  the  case  of  Be  Newman  (2  Myl.  iV  Cr.  112;  see  p.  IIG),  the 
Lord  Chancellor,  Lord  Cottenham,  said,—"  As  protector  of  the  settlement,  the  only 
<luty  of  the  Court  is  to  see  what,  with  reference  to  the  interests  of  the  family,  it  would 
be  proper  for  the  tenant  for  life  to  do ;  and  the  object  must  be  rather  to  protect  the 
objects  of  the  settlement,  than  to  give  any  benefit  to  one  member  of  the  family  to  the 
exclusion  of  the  others.  Now,  if  nothing  is  done,  one-sixth  will  go  to  thi.s  daughter, 
and  her  children,  if  she  has  any,  and  if  not,  to  the  eldest  son  of  the  testator  as  his 
right  heir  :  and  I  am  asked  to  consent  to  that  which  will  take  it  away  from  the  eldest 
son,  and  take  it  away  from  the  family,  by  giving  it  to  the  husband  "of  the  daughter. 
That  would  be  anything  but  protecting  the  settlement :  it  would  be  destroying  the 
settlement ;  giving  the  estate  to  a  person  not  a  member  of  the  family,  namely,  the 
husband  of  the  daughter.  I  should  not  consider  that  it  would  be  a  proper  act  for 
the  tenant  for  life  to  concur  in  a  deed  of  disposition  to  that  effect."  (He  cited  Grant 
V.  Yea  (3  Myl.  &  K.  245),  Be  Bltwitt  (3  Myl.  .fc  K.  250),  and  Be  Graydwi  (1  Mac.  k 
(t.  655).)  The  object  of  every  settlement  was  to  [197]  keep  the  incuml)rances  of  each 
succeeding  tenant  in  tail  at  bay  by  postponing  the  enlargement  of  the  estate  tail  to 
the  furthest  possible  period.  In  the  present  instance  the  lunatic  will  be  the  last 
person  to  sanction  the  course  of  proceeding  which  the  Court  in  his  place  was  now 
invited  to  adopt ;  and  if  the  lunatic  should  recover,  it  would  be  im|X)Ssible  to  restore 
him  to  his  rights. 

The  Lord  Chancellor  [Cranworth]  said,  that  he  entertained  very  little  doubt 
upon  the  question  before  the  Court ;  that  it  was  necessary  to  look  at  the  provisions 
of  the  Act,  for  if  they  were  clear,  the  decisions  which  had  been  referred  to  and  which 
apparently  were  in  conflict  with  them,  would  become  immaterial. — (His  Lordship 
then  read  the  twenty-second  section  of  the  statute,  and  observed,  that  a  tenant  in 
tail  in  remainder  was  within  the  very  words  of  the  clause.) — When  a  similar  petition 
in  this  matter  was  before  Lord  Brougham  in  1834,  the  argument  used  was,  that  the 
lunatic  being  tenant  in  tail  in  possession  the  equit}'  of  the  Act  might  be  extended  in 
favour  of  the  Petitioner :  that  argument  might  or  might  not  have  been  a  good  one  if 
the  case  had  not  been  within  the  very  words  of  the  Act,  but  it  did  not  apply  under 
the  actual  circumstances.  Looking  at  the  law  as  it  stood  previously  to  the  abolition 
of  fines  and  recoveries,  and  to  the  object  of  the  Act,  he  (the  Lord  Chancellor)  did  not 
entertain  the  least  doubt  on  the  point,  but  he  would  not  attempt  to  reconcile  his  own 
opinion  with  the  decision  of  Lord  Brougham.  It  was  said  that  the  matter  came  a 
second  time  before  Lord  Lyndhurst,  but  this  was  not  correct,  the  fact  being  that  the 
petition  was  withdrawn.  With  respect  to  the  decision  in  Be  JI'ooil  (3  Myl.  &  Cr. 
266),  which  [198]  had  also  been  relied  on,  it  was  to  be  observed  that  Lord  Cottenham 
did  not  go  into  the  question,  but  merely  followed  what  had  been  previously  done  by 
Lord  Brougham. 

The  Court  must  therefore  assume  that  the  lunatic  in  this  case  was  the  protector 
of  the  settlement ;  and  the  question  then  was,  whether  under  the  circumstances,  and 
the  matter  being  entirely  for  the  discretion  of  the  Court,  that  discretion  ought  to  be 
exercised.  It  was  quite  clear  what  the  lunatic,  if  sane,  would  have  done,  having 
regard  to  what  his  sister  might  be  entitled  to.  The  arrangement  contemplated  by 
the  petition  seemed  to  be  a  most  reasonable  one  ;  and  as  to  there  being  no  precedent 
for  thus  interfering  with  the  rights  of  the  lunatic  where  the  lunatic  had  been  such 
for  above  twenty  years  and  the  next  in  remainder  was  his  brother,  it  was  enough  to 
say  that  the  arrangement  was  just  what  the  lunatic  himself  would  have  made  ;  and 
the  interests  of  thiT  ultimate  remainder-men  were  so  extremely  remote  that  they  could 
not  be  taken  into  consideration. 

His  Lordship  then  adverted  to  the  state  of  the  lunatic's  family,  and  said  that  the 
proposed  settlement  must  provide  for  the  children  of  the  lunatic  if  ho  should  have 
any,  and  there  must  be  a  reference  to  the  master  in  lunacy,  who  would  take  care  that 
the  settlement  was  in  conformity  with  the  proposed  arrangement. 

The  Lord  Justice  Turner" observed,  that  the  Court  had  expressed  no  opinion  as 
to  whether,  if  the  lunatic  was  not  protector  of  the  settlement  within  the  provisions 
of  the  twenty-second  section,  the  case  was  not  one  in  which  the  Court  might  exercise 
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a  discretion  iiiider  the  thirty-third  section  ;  the  case  might,  in  the  [199]  event  alluded 
to,  l)e  held  to  fall  within  tlie  latter  clause  of  that  section.(2) 

In  pursuance  of  the  order  carrying  out  the  foregoing  decision,  F.  Barlow,  Esq.,  the 
Master  to  whom  the  matter  was  referred,  made  his  report  dated  the  5th  February 
1856,  whereby  after  reciting  the  order,  and  that  he  had  been  attended  by  counsel  and 
solicitors  for  the  dirterent  jmrties,  and  that  there  had  been  laid  before  him  the  drafts 
of  a  conveyance  and  of  a  settlement  for  carrying  out  the  arrangement  (describing 
each  of  them  shortly),  and  that  he  had  in  the  presence  of  counsel  and  solicitors  so 
attending'  read  and  considered  the  said  two  drafts  of  conveyance  and  settlement  and 
what  was  alleged  by  them  respectively,  he  certified  that  he  had  settled  and  approved 
of  [200]  the  said  drafts  of  conveyance  and  settlement  as  proper  deeds  for  carrying 
into  ortect  the  arrangement. 

Feb.  8,  1856.     The  petition  was  again  placed  on  the  paper  of  the  Lords  Justices. 

The  form  of  the  proposed  deeds,  which  had  been  engrossed,  was  stated  to  their 
hordships  by  the  counsel  for  the  Petitioner  in  the  presence  of  the  counsel  for  the 
official  managers  and  for  Mr.  and  Mrs.  Bowling. 

Thkik  Lokdships  directed  the  drafts  of  the  proposed  deeds  to  be  left  with  them, 
and  stated  that  they  would  look  over  them,  and  intimate  their  approval  or  disapproval 
thereof  at  a  future  time.  (3) 

(1)  The  following  is  the  section  of  the  Act  above  referred  to. 

XXII.  "  And  be  it  further  enacted,  that  if  at  the  time  when  there  shall  be  a 
tenant  in  tail  of  lands  under  a  settlement,  there  shall  be  subsi.sting  in  the  same  lands, 
or  anv  of  them,  under  the  same  settlement,  any  estate  for  years  determinable  on  the 
dropping  of  a  life  or  lives,  or  any  greater  estate  (not  being  an  estate  for  years),  prior 
to  the  estate  tail,  then  the  person  who  shall  be  the  owner  of  the  prior  estate,  or  the 
first  of  such  prior  estates,  if  more  than  one,  then  subsisting  under  the  same  settle- 
ment, or  who  would  have  l)een  so  if  no  absolute  disposition  thereof  had  been  made 
(the  first  of  such  prior  estates,  if  more  than  one,  being  for  all  the  purposes  of  this  Act 
deemed  the  prior  estate),  shall  be  the  protector  of  the  settlement  so  far  as  regards  the 
lands  in  which  such  prior  estate  shall  be  subsisting,  and  shall  for  all  the  purposes  of 
this  Act  be  deemed  the  owner  of  such  prior  estate,  although  the  same  may  have  been 
charged  or  incumbered,  either  by  the  owner  thereof  or  by  the  settlor,  or  otherwise 
howsoever,  and  although  the  whole  of  the  rents  and  profits  be  exhausted  or  required 
for  the  payment  of  the  charges  and  incumbrances  of  such  prior  estate,  and  although 
such  prior  estate  may  have  been  absolutely  disposed  of  by  the  owner  thereof,  or  by 
or  in  consequence  of  the  bankruptcy  or  insolvency  of  such  owner,  or  by  any  other 
act  or  default  of  such  owner ;  and  that  an  estate  by  the  curtesy,  in  respect  of  the 
estate' tail,  or  of  any  prior  estate  created  by  the  same  settlement,  shall  be  deemed  a 
prior  estate  under  the  same  settlement  within  the  meaning  of  this  clause ;  and  that 
an  estate  by  way  of  resulting  use  or  trust  to  or  for  the  settlor  shall  be  deemed  an 
estate  under  the  same  settlement  within  the  meaning  of  this  clause." 

(2)  The  following  is  an  outline  of  the  order  made  in  conformity  with  the  above 
decision  : — 

Whereas  &c.  Now  upon  hearing  the  said  petition  &c.  And  being  of  opinion 
that  We,  as  the  persons  intrusted  by  the  Queen's  Sign  Manual  with  the  care  and  com- 
mitment of  the  custody  of  the  persons  and  estates  of  persons  found  lunatic  idiot  or 
of  unsound  mind,  are  protectors  in  lieu  of  the  said  Edward  Francis  Blewitt  the  lutiatic 
of  the  settlement  made  by  &c.,  in  the  petition  mentioned,  and  that  the  arrangement 
in  the  petition  mentioned  with  respect  to  the  estates  settled  is  a  proper  one  to  be 
entered  into  on  behalf  of  the  said  lunatic,  Do  order  that  it  be  referred  to  the  masters 
in  lunacy  to  settle  and  approve  of  a  proper  deed  or  deeds  for  carrying  into  effect  the 
said  arrangement :  And  we  do  order  that  the  reasonable  and  proper  costs  and  expenses 
of  the  said  William  Hearne  of  appearing  upon  this  application  be  taxed,  and  that  the 
amount  thereof  to  be  certified  by  the  taxing  master  to  be  paid  by  the  Petitioner 
Reginald  James  Blewitt  &c.  And  we  do  reserve  all  further  directions  until  after  the 
Master's  certificate  of  approval  of  the  said  deed  or  deeds  shall  have  been  made. 

(3)  The  Lords  Justices  accordingly  made  an  order,  dated  the  26th  February  1856, 
in  the  following  terms  : — 

We  do  order  that  the  aforesaid  order  of  the  18th  day  of  December  1855  be  varied 
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so  far  as  the  same  approves  of  the  arrangement  in  the  said  petition  mentioned  And 
as  protector  of  the  settlement  in  the  place  of  the  said  lunatic  nnder  and  liv  virtue  ol 
the  above-mentioned  Act  of  Parliament  of  the  estates  and  ISank  annuities' coinpriscl 
in  the  parchment  writings  now  ])roduced  to  us  and  marked  with  the  letters  A.  and  B. 
of  which  estates  and  annuities  the  said  lunatic  is  tenant  in  tail  in  possession  We  do 
think  fit  to  and  do  hereby  consent  to  the  said  Petitioner  Reginald  James  Blewitt 
liarring  his  estate  tail  and  the  remainders  over  in  the  said  estates  and  annuities  for 
the  purpose  of  enabling  the  said  estates  and  annuities  to  be  limited  and  settled  to 
the  uses  and  upon  the  trusts  to  be  created  and  declared  by  deeds  to  be  executed 
according  to  the  said  parchment  writings  produced  to  us  as  aforesaid  And  we  do 
declare  the  aforesaid  consent  to  be  limited  to  the  purpose  aforesaid  and  to  giving  full 
effect  to  the  said  deeds. 


[201]^  In  the  Matter  of  E.  H.  Dalton  an  Infant,  by  E.  Dalton  her  J'ather  and  Next 
Friend.  And  In  the  Matter  of  The  Act  for  Enabling  Infant.s  wnii  the 
Approbation  of  the  Court  of  Chancery  to  make  Binding  Settlements  of 
THEIR  Real  and  Personal  Estate  on  Marriage  (18  &  19  Vict.  c.  43).  Before 
the  Lord  Chancellor  Lord  Cranworth.     Jiihj  30,  1856. 

[S.  C.  25  L.  J.  Ch.  751  ;  2  Jur.  (N.  S.)  1077  ;  4  W.  R.  793.] 

<  'n  a  petition  by  a  female  infant  under  the  Act  18  &  19  Vict.  c.  43,  praying  a  refer- 
ence to  approve  of  a  proper  settlement,  and  stating  that  the  intended  marriage  had 
the  sanction  and  approbation  of  the  infant's  father : — The  Lord  Chancellor  made 
the  order  without  directing  any  inquiry  as  to  the  propriety  of  the  marriage. 

The  provisions  of  the  Act  do  not  impose  on  the  Court  an}-  other  duty  than  that  of 
looking  to  the  propriety  of  the  settlement,  though  this  may  sometimes  lead  to  an 
inquiry  as  to  all  the  circumstances  connected  with  the  marriage. 

This  was  a  petition  by  E.  H.  Dalton,  an  infant  of  the  age  of  twenty  years,  liy  E. 
I  )alton  her  father  and  next  friend,  praying  that  it  might  be  referred  to  the  chambers 
'if  Vice-Chancellor  Stuart  to  approve  of  what  was  a  proper  settlement  to  be  made  by 
the  infant  of  her  property  previously  to  her  intended  marriage  with  A.  Turner,  and 
that  the  infant  might  be  at  liberty  and  directed  to  execute  such  settlement  after  the 
same  should  have  been  duly  approved  and  settled  by  or  under  the  direction  of  the 
Court. 

The  petition  stated  an  indenture  of  settlement  made  on  the  marriage  of  the  father 
and  mother  of  the  infant  under  which  the  infant  was  entitled  after  the  death  of  her 
father  to  a  sum  of  £15,052,  16s.  consols  standing  in  the  names  of  trustees  on  her 
attaining  twenty-one  or  dying  under  that  age  leaving  lawful  issue,  the  will  of  a 
deceased  uncle  of  the  infant  under  which  she  was  entitled  to  have  paid  to  her  part  of 
a  sum  of  £400  [202]  during  her  minority  and  the  remainder  on  her  attaining  twenty- 
one,  and  the  will  of  another  deceased  uncle  under  which  she  was  entitled  to  a  sum  of 
£800  (since  invested  in  £870  consols)  on  attaining  twenty-one  or  marrying  under 
that  age  with  the  consent  of  her  father :  it  then  stated  that  a  marriage  had  with  the 
sanction  and  approbation  of  the  infant's  father  been  lately  agreed  upon  and  was 
intended  to  be  very  shortly  had  and  solemnized  between  the  infant  and  A.  Turner, 
and  that  upon  the  treaty  for  the  intended  marriage  it  was  arranged  and  agreed  that 
the  two  sums  of  £15,052,  16s.  and  £870  stock,  and  the  sum  of  £200  part  of  the  £400, 
should  previously  to  the  solemnization  of  the  intended  marriage  be  settled  and  assured 
upon  and  become  subject  to  the  trusts  of  an  indenture  of  settlement,  the  terms  and 
provisions  whereof  had  been  fully  considered  and  discussed  and  (subject  to  the  approba- 
tion of  the  Court)  agreed  on  by  the  intended  parties  to  such  indenture,  that  the  draft 
of  an  indenture  of  settlement  embodying  such  terms  and  provisions  had  been  drawn 
and  had  been  perused  and  approved  of  by  counsel  on  behalf  of  the  infant,  that  the 
Petitioner  was  desirous  that  the  same  should  be  finally  settled  and  approved  by  and 
under  the  direction  of  the  Court,  and  that  the  Petitioner  should  under  the  provisions 
of  the  above-mentioned  Act  with  the  sanction  and  approbation  of  the  Court  previously 
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to  her  intended  marriage  make  and  execute  a  valid  and  binding  settlement  of  her  said 

property. 

The"  petition  came  on  before  Yice-Chancellor  Stuart  on  the  18th  July  1856,  when 
His  Honour  made  an  order  that  the  matter  of  the  petition  should  be  adjourned  to 
chambers,  in  order  that  the  chief  clerk  might  inquire  and  certify  whether  it  was  fit 
and  proper  and  for  the  benefit  of  the  infant  that  any  and  what  settlement  should 
[203]  be  made  of  her  property  previously  to  her  proposed  marriage  with  A.  Turner, 
and  whether  the  proposed  marriage  was  a  fit  and  proper  marriage  having  regard  to 
the  character  and  fortune  of  A.  Turner. 

Tlie  case  was  then  brought  by  way  of  appeal  before  the  Lords  Justices,  it  being 
submitted,  on  the  part  of  the  Petitioner,  that  under  the  provisions  of  the  Act  no 
reference  as  to  the  fitness  of  the  marriage  ought  to  have  been  directed.  Their  Lord- 
ships, however,  regarding  the  question  as  one  of  general  importance  regulating  the 
construction  to  be  put  on  the  Act,  suggested  that  the  matter  should  be  mentioned  to 
the  Lord  Chancellor,  and  it  now  came  on  before  his  Lord.ship  accordingly. 

The  first  section  of  the  Act,  being  that  under  which  the  application  was  made,  is 
as  follows  : — "From  and  after  the  passing  of  this  Act  it  shall  be  lawful  for  every 
infant,  upon  or  in  contemplation  of  his  or  her  marriage,  with  the  sanction  of  the  Court 
of  Chancery,  to  make  a  valid  and  binding  settlement  or  contract  for  a  settlement  of  all 
or  any  part  of  his  or  her  property,  or  property  over  which  he  or  she  has  any  power  of 
appointment,  whether  real  or  personal,  and  whether  in  possession,  reversion,  remainder 
or  expectancy- ;  and  every  conveyance,  appointment  and  assignment  of  such  real  or 
personal  estate,  or  contract  to  make  a  conveyance,  appointment  or  assignment  thereof, 
executed  by  such  infant  with  the  approbation  of  the  said  Court  for  the  purpose  of 
giving  effect  to  such  settlement,  shall  be  as  valid  and  eftectual  as  if  the  person  execut- 
ing the  same  were  of  the  full  age  of  twenty -one  years.  ..." 

Mr.  Malins  and  Mr.  Eoxburgh,  in  support  of  the  petition. 

[204]  The  Vice-Chancellor's  construction  of  the  Act  was,  that  any  application 
under  it  by  an  infant  for  the  purpose  of  obtaining  the  sanction  of  the  Court  to  enable 
a  valid  settlement  to  be  made,  constituted  the  infant  a  ward  of  Court  and  imposed 
upon  the  Court  the  obligation  to  inquire  also  as  to  the  propriety  of  the  marriage,  as 
otherwise  the  Court  might  be  called  on  to  approve  a  .settlement  on  a  highly  improper 
marriage.  We  submit,  on  the  other  hand,  that  an  inquiry  into  the  propriety  of  the 
marriage  is  wholly  foreign  to  the  purpose  of  the  Act.  The  construction  of  the  Yice- 
Chancellor  will  in  effect  make  the  Act  a  dead  letter  ;  and  the  result  in  the  present 
instance  would  be,  that  the  proposed  marriage,  having  the  entire  approbation  of  the 
infant's  father,  would  be  solemnized  without  the  parties  availing  themselves  of  the 
benefit  contemplated  by  the  Act. 

The  Lord  Chancellor  [Cranworth].  I  take  it  that  the  only  meaning  of  the 
Act  was,  that  the  Court  should  be  satisfied  that  there  is  a  proper  settlement.  I  do 
not  think  the  meaning  of  the  Act  was,  that  parties  who  are  infants  could  not  marry 
without  the  sanction  of  the  Court.  As  soon  as  the  chief  clerk  has  approved  of  the 
settlement,  I  will  myself  look  into  it,  in  the  place  of  the  Vice-Chancellor. 

His  Lordship,  on  being  informed  that  the  Lords  Justices  apparently  differed  in 
opinion  as  to  the  construction  to  be  put  upon  the  Act,  added,  that  as  at  present  advised 
he  was  of  opinion  that  it  was  not  within  the  scope  or  intention  of  the  Act  that  an 
application  under  it  should  constitute  the  applicant  a  ward  of  Court ;  that  the  inquiry 
in  the  present  case  would  therefore  be  limited  to  the  propriety  of  the  settlement, 
though  he  should  not,  on  the  occasion  of  any  [205]  similar  application  in  future, 
consider  himself  bound  to  adopt  the  same  form  of  order. 

August  T).  The  Lord  Chancellor  mentioned  the  case  again,  and  said  that  he  had 
considered  the  provisions  of  the  statute,  and  was  of  opinion  it  was  not  intended  to  impose 
on  the  Court  any  other  duty  than  that  of  looking  to  the  propriety  of  the  settlement, 
though  what  in  each  particular  case  might  be  a  proper  settlement  must  sometimes 
lead  to  an  inquiry  as  to  all  the  circumstances  connected  with  the  marriage. 
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[205]     WiLKs  V.  Groom.     And  In  tlie  Matter  of  The  Trustee  Act.s,  1850  and  18.")2. 
Before  the  Lord  Chancellor  Lord  Cranworth.     August  5,  1856. 

A  testator  devised  lands  in  trust  to  sell  for  the  payment  of  debts  :  the  trustees 
disclaimed,  and  the  heir  at  law  could  not  he  found  :  the  lands  were  sold  under  a 
decree  in  a  suit  for  administration,  and  an  order  was  obtained  under  the  Trustee 
Act  1850  appointing  the  vendor's  solicitor  to  conve\'  to  the  respective  purchasers. 
Held,  by  the  Lord  Chancellor,  on  the  question  being  raised  by  one  of  the  purchasers, 
that  the  provisions  of  the  9th  and  20th  sections  of  the  Trustee  Act  1850  applied 
to  the  case  and  that  the  order  which  had  been  made  was  correct. 

This  was  the  petition  of  John  Joad,  a  purchaser  under  the  decree  in  the  suit,  and 
it  raised  a  question  of  general  importance  on  the  construction  of  the  above  Acts. 
The  following  short  statement  will  explain  the  facts  of  the  case,  and  the  point 
submitted  for  the  opinion  of  the  Court. 

John  Hooper,  by  his  will  dated  the  2d  December  1847,  devised  and  bequeathed 
all  his  real  and  personal  estate  to  trustees,  upon  trust  to  sell  and  to  apply  the 
proceeds  in  payment  of  his  debts,  and  subject  thereto  [206]  for  other  purposes  which 
he  specified.  The  testator  died  on  the  17th  Jul}-  1851,  and  by  a  deed-poll  dated 
the  5th  May  1852  the  trustees  disclaimed  the  trusts  of  the  will.  On  the  30th  June 
1852,  the  present  suit  was  instituted  for  the  purpo.se  of  administering  the  estate, 
and  by  a  decree  made  by  Vice-Chancellor  Kindersley  on  the  16th  April  185.3,  a  sale 
was  directed.  Lender  this  decree  the  testator's  estates  were  put  up  to  sale  at  ditlerent 
times  ;  and  on  the  15th  July  1854,  part  of  the  property,  consisting  of  two  freehold 
houses  at  Ramsgate,  was  purchased  by  John  Joad  for  £500.  It  not  being  known 
who  was  the  testator's  heir  at  law,  the  usual  proceedings  had  been  adopted  for  the 
purpose  of  ascertaining  if  possible  who  that  person  was ;  and  the  chief  clerk,  by 
his  certificate  dated  the  25th  February  1854,  found  that  there  was  no  heir  at  law 
ex  parte  pafernd  living  at  the  time  of  the  testator's  death,  Init  that  no  evidence  had 
been  laid  before  him  whereby  he  was  enabled  to  state  whether  the  testator  left  any 
heir  at  law  ex  jMrte  ma/ernd  him  surviving. 

Shortly  after  the  sale  to  J.  Joad,  the  Plaintiff  in  the  suit,  who  was  the  adminis- 
tratrix with  the  will  annexed  of  the  testator  and  one  of  the  persons  interested  under 
the  trusts  of  the  will,  presented  a  petition  in  the  suit  and  in  the  matter  of  the 
Trustee  Act  1850,  stating  the  above  facts,  and  praying  that  W.  W.  Gabriel  might  be 
appointed  trustee  for  the  purpose  of  granting  and  conveying  the  estates  of  the 
testator  to  the  respective  purchasers  thereof ;  and  on  this  petition  an  order  was 
made  by  Vice-Chancellor  Kindersley,  dated  the  2d  August  1854,  in  the  following 
terms : — "  This  Court  doth  order  that  Mr.  William  Wallace  Gabriel  the  solicitor 
of  the  Petitioner  be  appointed  to  convey  the  freehold  lots  numbered  respectively 
1  and  2,  ...  to  the  respective  purchasers  thereof  their  heirs  and  assigns  [207]  such 
conveyances  to  be  settled  by  the  Judge  to  whose  Court  this  cause  is  attached  in  case 
the  parties  differ  about  the  same." 

In  pursuance  of  an  order  made  in  the  cause  dated  the  .3d  August  1854,  J.  Joad 
paid  his  purchase-money  into  the  bank  and  was  let  into  possession  of  the  premises 
purchased  by  him,  being  Lot  2  referred  to  in  the  order  of  the  2d  August  1854. 

A  question  was  then  raised  as  to  the  form  of  the  conveyance  to  be  given  to  J. 
Joad,  the  Plaintiff  proposing  that  the  conveyance  should  be  made  by.AV.  W.  Gabriel 
under  the  order  of  the  2d  August  1854,  but  J.  Joad  objecting  to  this  on  the  ground 
that  he  was  advised  that  the" proposed  conveyance  would  be  inoperative  to  vest  in 
him  any  legal  estate.  The  present  petition  was  then  presented  by  J.  Joad  for 
the  purpose  of  determining  this  question  :  it  stated  the  above  facts,  and  prayed 
the  appointment  of  new  trustees  of  the  will  of  the  testator,  and  that  they  might  be 
directed  to  convey  to  the  Petitioner  the  premises  sold  to  him. 

The  Petition  came  on  before  Vice-Chancellor  Kindersley  on  the  11th  July  1856, 
when  His  Honour,  considering  the  question  to  be  one  of  general  importance  on  the 
construction  of  the  Trustee  Acts,  declined  to  make  any  order,  and  suggested  that 
the  matter  should  be  brought  under  the  notice  of  the  Lord  Chancellor. 
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The  ninth  and  twentieth  sections  of  the  Trustee  Act  1850,  on  which  the  decision 
of  the  question  thus  raised  depended,  are  as  follow  : — 

"  IX.  And  be  it  enacted,  that  when  any  person  solely  seised  or  possessed  of  any 
lands  upon  any  trust  shall  be  out  of  the  jurisdiction  of  the  Court  of  Chancery,  or 
[208]  cannot  be  found,  it  shall  be  lawful  for  the  said  Court  to  make  an  order 
vesting;  such  lands  in  such  person  or  persons  in  such  manner  and  for  such  estate  as 
the  said  Court  shall  direct ;  and  the  order  shall  have  the  same  efiect  as  if  the  trustee 
had  duly  executed  a  conveyance  or  assignment  of  the  lands  in  the  same  manner  and 
for  the  same  estate." 

"XX.  And  be  it  enacted,  that  in  every  case  where  the  Lord  Chancellor  entrusted 
as  aforesaid,  or  the  Court  of  Chancery,  shall,  under  the  provisions  of  this  Act,  be 
enabled  to  make  an  order  having  the  effect  of  a  conveyance  or  assignment  of  any 
lands,  or  having  the  effect  of  a  release  or  disposition  of  the  contingent  right  of  any 
person  or  persons  born  or  unborn,  it  shall  also  be  lawful  for  the  Lord  Chancellor 
entrusted  as  aforesaid,  or  the  Court  of  Chancery  (as  the  case  may  be),  should  it 
be  deemed  more  convenient,  to  make  an  order  appointing  a  person  to  convey  or 
assign  such  lands,  or  release  or  dispose  of  such  contingent  right ;  and  the  conveyance 
or  assignment,  or  release  or  disposition  of  the  person  so  appointed  shall,  when  in 
conformity  with  the  terms  of  the  order  by  which  he  is  appointed,  have  the  same 
effect  in  conveying  or  assigning  the  lands,  or  releasing  or  disposing  of  the  contingent 
right,  as  an  order  of  the  Lord  Chancellor  entrusted  as  aforesaid,  or  the  Court  of 
Chancery,  would  in  the  particular  case  have  had  under  the  provisions  of  this 
Act.  ..." 

Mr.  'Wickens,  for  Mr.  Joad,  and  in  support  of  the  objection  to  the  proposed 
form  of  conveyance. 

He  stated  that  the  doubt  as  to  the  sufficiency  of  the  proposed  conveyance  by  W. 
W.  Galiriel  had  been  raised  by  very  competent  persons  by  whom  the  purchaser  had 
been  advised  that  the  case  of  an  unknown  heir  of  a  person  seised  of  lands,  not  as 
trustee  but  beneficially  [209]  in  his  own  right,  although  those  lands  might  have 
been  sold  for  the  payment  of  debts  under  the  decree  of  the  Court,  was  not  provided 
for  by  the  Trustee  Acts,  that  the  order  of  the  2d  August  18.54  could  not  be  sup- 
ported, and  that  the  proper  course  for  obviating  the  difficulty  was  to  obtain  the 
appointment  of  new  trustees  as  prayed  by  the  present  petition,  to  have  the  legal 
estate  vested  in  them,  and  afterwards  to  cause  them  to  convey  to  the  purchaser. 
(He  referred  to  the  ninth  and  twentieth  sections  of  the  Trustee  Act  1850.) 

Mr.  Baily  and  Mr.  G.  W.  Collins,  for  the  Plaintiff.  They  submitted  that  the 
order  of  the  2d  August  1854  was  correct,  and  that  the  present  case  fell  within  the 
terms  of  the  sections  of  the  Act  to  which  reference  had  been  made. 

The  Lord  Chancellor  [Cranworth]  said,— That  he  did  not  see  the  difficulty 
suggested  on  behalf  of  the  purchaser.  It  was  hardly  possible  to  make  the  matter 
clearer  than  it  was  made  by  the  language  of  the  Act  itself.  Applying  the  terms  of 
the  ninth  section  to  the  case,  there  was  here  a  person  solely  seised,  the  heir  at  law 
of  the  testator  (the  trustees  appointed  by  the  will  having  disclaimed),  and  there  had 
been  a  decree  made  in  the  suit  in  his  absence.  The  heir  was  thus  in  fact  a  trustee 
who  could  not  be  found  ;  and  under  these  circumstances  the  Court  had  power  to 
make  an  order  vesting  the  property  in  such  person  or  persons  in  such  manner  and 
for  such  estate  as  the  Court  might  direct.  Then  under  the  terms  of  the  twentieth 
section,  wherever  the  Court  might  have  made  a  vesting  order  it  might  make  instead 
an  order  appointing  a  person  to  convey.  There  did  not  seem  to  be  any  difficulty  ; 
and  his  Lordship  thought  that  the  Act  applied  to  the  present  case,  and  that  the 
order  of  the  2d  August  1854  was  right. 

[210]     WiCKENDEN  v.  Eayson.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nm\  10,  1855. 

In  a  creditors'  suit  for  the  administration  of  real  estate  subject  to  a  mortgage  having 
priority  to  the  claims  of  creditors,  a  sale  of  the  estate  free  from  the  mortgage 
cannot  be  directed  without  the  consent  of  the  mortgagee,  whether  he  is  a  party 
to  the  suit  or  not. 
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If,  however,  the  mortgagee  is  a  part\-  to  the  suit,  tlie  direction  will  not  he  made  in 
the  common  alternative  form,  namely,  that  the  property  sliall  he  sold  free  from 
his  security  if  he  concurs  in  the  sale  and  subject  to  it  if  he  does  not  concur ; 
but  the  Court  will  require  the  mortgagee  to  elect  at  once  whether  he  will  concur 
or  not. 

This  was  an  appeal  by  the  Defendant  G.  B.  Acworth  from  an  order,  made  on 
further  directions  by  Vice-Chancellor  Stuart,  so  far  as  it  directed  him  to  concur  in  a 
sale  of  the  property  ordered  to  be  sold  in  the  cause,  and  made  him  in  a  certain  event 
specified  liable  to  pay  the  costs  of  the  suit. 

The  suit  was  instituted  by  creditors  for  the  administration  of  the  real  and 
personal  estate  of  Heniy  James  Rayson,  who  died  on  the  8th  December  ISfjl,  leaving 
a  will  by  which  he  gave  his  property  to  his  wife  Mary  Rayson  for  life,  anil  after  her 
death  to  his  two  daughters  Ann  the  wife  of  Thomas  Henley,  and  Mary  Rayson  :  the 
widow  was  appointed  executrix. 

On  the  10th  June  1852,  the  widow  and  two  daughters  and  the  husband  of  the 
married  daughter  mortgaged  the  property  to  the  Defendant  G.  15.  Acwortli  to 
secure  £400  and  further  advances,  which  advances  were  subsequently  made  to  the 
amount  of  £700  in  all.  On  the  19th  June  1852,  the  same  parties  transferred  the 
equity  of  redemption  to  trustees  in  trust  to  sell,  to  invest  the  proceeds  and  hold 
them  in  trust  for  the  widow  for  life,  and  after  her  death  for  her  sous  J.  H.  Rayson 
and  Edward  Rayson,  her  son-in-law  the  said  Thomas  Henley,  and  her  said  daughter 
Mary  Rayson  in  equal  shares.  On  the  21th  July  1852,  the  widow  and  T.  Henley 
mortgaged  their  interests  under  this  settlement  to  the  Defendant  G.  B.  Acworth  to 
secure  £150  advanced  by  him  to  T.  Henley;  and  on  the  20th  August  1852,  the 
widow  [211]  and  J.  H.  Rayson  made  a  similar  mortgage  to  the  Defendant  (i.  B. 
Acworth  to  secure  £150  advanced  by  him  to  J.  H.  Rayson. 

Shortly  after  the  execution  of  the  lastly-mentioned  mortgages  the  present  suit 
was  instituted ;  G.  B.  Acworth  was  not  made  a  party  to  it,  as  the  bill  did  not  seek  to 
impeach  his  mortgage  for  £700,  but  asked  that  directions  might  be  given  for  redeem- 
ing it,  the  Plaintiffs  in  fact  having  no  knowledge  of  the  other  mortgages.  After  the 
answers  had  been  put  in  which  disclosed  the  existence  of  the  two  mortgages  for  £150, 
G.  B.  Ackwoith  was  made  a  party  liy  amendment,  and  the  bill  as  amended  prayed 
that  the  settlement  of  the  24th  July  1852  and  the  mortgages  made  under  it  might  be 
declared  fraudulent  and  void  as  against  the  creditors,  but  it  did  not  impeach  the 
mortgage  for  £700.  The  grounds  on  which  the  mortgages  for  £150  were  impeached 
need  not  be  stated  for  the  purpose  of  the  present  report. 

After  various  proceedings,  the  cause  came  on  before  Vice-Chancellor  Stuart  on 
further  directions,  when  His  Honour  decided  that  the  settlement  and  the  mortgages 
made  under  it  were  void  as  against  the  creditors,  and  ordered  a  sale  of  the  devised 
estates,  directing  that  the  £700  and  interest  should  in  the  first  place  be  paid  out  of 
the  proceeds  of  the  sale,  and  then  the  Plaintiffs'  debt  and  costs,  and  that  if  the 
proceeds  of  the  sale  were  insufficient  for  that  purpose  the  Defendants,  including  the 
Defendant  G.  B.  Acworth,  should  pay  the  Plaintiffs'  costs.  The  question  as  to  the 
costs  was  argued,  but  the  point  as  to  whether  the  property  should  be  sold  free  from 
the  £700  mortgage  was  not  discussed. 

Before  the  decree  had  been  passed  and  entered,  the  Defendant  G.  B.  Acworth 
applied  on  motion  before  [212]  the  Vice-Chancellor  to  vary  the  minutes  as  to  the 
sale,  by  substituting  the  usual  direction  that  the  property  should  be  sold  subject  to 
his  mortgage  of  £700  if  he  should  not  concur  in  the  sale,  and  free  from  it  if  he  should 
concur.  His  Honour,  however,  refused  the  application,  holding  that  as  G.  B.  Acworth 
was  a  party  to  the  suit,  the  Court  had  jurisdiction  to  compel  him  to  concur  in  the 
sale.  The  decree  was  therefore  drawn  up  in  the  form  originally  directed,  and  the 
present  appeal  was  brought  by  the  Defendant  G.  B.  Acworth. 

Mr.  Craig  and  Mr.  Bevir,  for  the  Defendant  G.  B.  Acworth,  supported  the 
appeal. 

They  contended  that,  according  to  the  long-settled  practice  of  the  Court,  no  sale 
could  as  against  a  mortgagee  claiming  by  a  title  paramount  whether  a  party  to  the 
suit  or  not  be  ordered  without  his  consent  except  subject  to  his  mortgage,  Langtan 
V.  Langton  (3  Equity  Reports,  394) ;  and  hero  the  mortgagee  did  not  consent.     The 
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Vice-Chancellor  seemed  to  have  thought  that  the  forty -eighth  section  of  the  Act  15 
&  IG  Vict.  c.  86  applied,  but  that  section  was  in  express  terms  confined  to  suits  for 
foreclosure.  They  also  submitted  that  the  direction  as  to  costs  was  wrong.  They 
cited  Tipping  v.  Fower  (1  Hare,  405),  Hepiuorth  v.  Heslop  (3  Hare,  485)  ;  and  referred 
to //an«y  V.  r«iW<(lJ.&W.  197).  ,     ^,  .     .^        ^     .       ,    .       , 

Mr.  W.  D.  Lewis,  who  was  with  Mr.  Malins,  for  the  Plaintiffs,  submitted  that  the 
decree  was  right.  He  contended  that  the  case  of  Langton  v.  Langton  (3  Equity 
Reports,  394)  was  distinguishable  from  the  present,  for  there  the  mortgagee  had 
been  improperly  made  a  party,  the  attempt  to  impeach  his  security  having  failed,  so 
that  he  might  [213]  fairly  be  treated  as  not  before  the  Court ;  but  here  the  mort- 
gagee was  properly  a  party  to  the  suit.  As  to  the  costs  they  were  originally  in  the 
discretion  of  the  Court,  and  ought  not  to  form  the  subject  of  an  appeal.  He  insisted 
that  the  present  application  was  frivolous  and  unreasonable,  the  property  being  more 
than  sufficient  to  pay  oflf  the  first  mortgage,  so  that  under  the  decree  as  it  stood  the 
Appellant  would  get  everything  that  he  was  entitled  to. 
Without  calling  for  a  reply. 

The  Lokd  Chancellor  [Cranworth]  said,— That  there  could  be  no  doubt  about 
the  case,  and  the  Vice-Chancellor  could  never  have  meant  to  interfere  with  the  clear  rule 
of  the  Court,  that  a  sale  cannot  be  directed  against  a  mortgagee  without  his  consent. 
The  only  difference  in  practice  in  cases  of  this  kind  was,  that  where  the  mortgagee 
was  a  party  to  the  suit,  the  Court  would  not  make  the  order  in  the  usual  alternative 
form,  but  "would  put  it  at  once  to  the  mortgagee  whether  he  would  consent  to  a  sale 
or  not.  If  there  was  not  a  precedent  for  doing  this,  one  might  now  be  made.  In 
the  present  case  the  mortgagee  by  his  counsel  had  declined  to  consent  to  a  sale,  and, 
therefore,  acting  upon  a  general  rule,  the  decree  made  ought  to  be  varied  thus — the 
Defendant  G.  B.  Acworth  not  consenting  to  a  sale  of  the  property,  let  the  same  be 
sold  subject  to  his  mortgage.  As  to  the  costs  nothing  need  be  said  about  them  until 
the  result  of  the  sale  was  known.  Further  directions  and  costs  would  therefore  be 
reserved.  With  regard  to  the  present  appeal,  there  should  be  no  costs,  and  the 
deposit  should  be  returned. 


[214]     Farina  v.  Silverlock.     Before  the  Lord  Chancellor  Lord  Cranworth. 

June  4,  July  5,  9,  1856. 

[S.  C.  26  L.  J.  Ch.  11  ;  2  Jur.  X.  S.  1008.] 

A  manufacturer  who  has  adopted  a  trade-mark  to  designate  some  particular  article  as 
made  by  him  has  a  right  to  the  assistance  of  the  Court  to  prevent  anyone  from  so 
using  the  same  or  any  similar  mark  as  to  induce  purchasers  to  believe,  contrary  to 
the  fact,  that  they  are  buying  that  particidar  article  to  which  the  mark  was 
originally  applied. 

In  a  case,  however,  where  the  mark  consisted  of  a  label  in  a  certain  form,  and  it  was 
shewn  that  in  very  many  instances  labels  the  same  as  or  similar  to  it  might  be  sold 
for  a  legitimate  purpose,  the  Court,  in  the  absence  of  any  proof  of  actual  fraud, 
refused  to  restrain  the  printing  and  sale  of  such  labels  until  the  manufacturer,  who 
alleged  that  they  were  used  for  a  fraudulent  purpose,  had  established  his  case  by 
an  action  at  law. 

This  was  an  appeal  by  the  Defendant  H.  Silverlock  seeking  to  set  aside  an  order, 
made  by  Vice-Chancellor  Wood  on  the  hearing  of  the  cause,  making  perpetual  an 
injunction  restraining  him  the  Defendant,  from  printing  or  selling  or  exposing  for 
sale  or  procuring  to  be  printed  or  sold  any  labels  similar  to  those  in  use  by  the 
Plaintiff  as  in  the  bill  mentioned  or  containing  copies  of  the  signature  or  address  or 
flourish  seal  or  stamps  or  other  marks  invented  and  used  by  the  Plaintiff  as  in  the 
bill  mentioned  or  any  signature  or  address  or  flourish  seal  or  other  marks  invented 
and  used  by  the  Plaintiff  as  in  the  bill  mentioned  or  any  signature  address  flourish 
seal, or  other  mark  merely  colourably  differing  therefrom  or  any  papers  or  labels  so 
printed  or  contrived  as  to  be  colourable  imitations. 
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The  Plaintiff,  Johann  Maria  Farina,  claimed  to  be  the  owner  of  a  valuable  secret 
in  the  manufacture  of  Eau-de-Cologne  :  he  stated  by  his  bill,  that  for  the  purjiose  of 
distinguishing  his  Eau-de-Cologne  from  that  of  others,  he  had  invented  a  particular 
form  of  label  which  he  pasted  on  the  bottles  which  he  sokl  ;  that  the  Defendant  iiad 
printed  and  sold  labels,  being  either  copies  of  or  only  colourably  differing  from  this 
label  ;  that  thereby  great  quantities  of  spurious  Eau-de-Cologne,  made  to  resemlile 
the  Plaintiff's,  had  been  sold  as  the  Plaintiff's  ;  and  that  thereby  the  Plaintiff  had 
been  greatly  injured.  The  bill  prayed  an  injunction  against  the  printing  and  selling 
of  the  labels. 

[215]  In  June  185.5,  Vice-Chancellor  Wood,  on  an  interlocutory  motion,  granted 
an  injunction  in  the  terms  above  stated,  the  evidence  and  the  facts  of  the  case  being 
then,  in  all  substantial  particulars,  the  same  as  at  the  subsecjuent  hearing.  A  full 
report  of  the  case,  as  brought  before  the  Court  in  June  It^SS,  will  be  found  in  the 
1st  Volume  of  Messrs.  Kay  &  Johnson's  Reports,  page  509  ;  and  as  the  facts  are  also 
noticed  in  the  judgment  of  the  Lord  Chancellor,  it  becomes  unnecessary  to  enter  into 
any  further  detail  of  them  for  the  purpose  of  the  present  report. 

Mr.  Daniel  and  Mr.  Hetherington,  for  the  Plaintiff,  supported  the  order  made  by 
the  Vice-Chancellor.  It  was  alleged  by  the  Defendant,  that  the  Plaintiff  had  no 
right  to  the  trade-mark,  but  this  right  was  clearly  established.  The  Vice-Chancellor 
had  thus  stated  his  view  on  this  part  of  the  case  (1  Kay  &  J.  517),  "Then  with 
respect  to  the  evidence  :  there  never  was  a  case,  I  should  think,  in  which  the  right  to 
the  use  of  a  trade-mark  was  so  clearly  established  as  it  is  by  the  Plaintiff  in  this  case. 
I  do  not  know  when  such  a  right  can  ever  be  established  if  it  is  not  here."  The 
Defendant  also  alleged  that  he  had  a  right  to  print  and  sell  the  label,  because  it  is 
not  shewn  that  it  affected  the  Plaintiff's  property  :  the  Defendant  was  however  clearly 
enabling  a  fraud  to  be  committed  on  the  Plaintiff;  he  was  printing  not  the  real  label 
but  a  colourable  imitation  of  it ;  and  it  was  submitted  that  the  Court  would  not  wait 
to  interfere  until  it  was  shewn  that  the  fraud  had  been  actually  completed.  (They 
referred  to  Delondre  v.  SImw  (2  Sim.  237),  and  Crossley  v.  Beverley  (1  Russ.  &  Myl. 
166).) 

Mr.  W  illcock  and  Mr.  Buxton,  for  the  Defendant  appealing. 

[216]  The  bill  does  not  contain  any  facts  on  which  to  found  the  equity  asserted 
by  the  Plaintiff.  In  order  to  maintain  that  equity,  one  or  other  of  four  states  of 
circumstances  must  exist  ;  either  the  Plaintiff  must  shew  a  legal  right,  or  the 
Defendant  must  be  proved  to  stand  in  a  fiduciary  position  towards  the  Plaintiff,  or 
there  must  be  something  amounting  to  a  contract,  or  there  must  be  clear  evidence  of 
fraud.  With  respect  to  the  Plaintiff's  legal  right,  it  is  well  settled  that  there  is  no 
property  in  a  trade-mark  distinct  from  its  use  :  thus  in  Blanchard  v.  Hill  (2  Atk.  484) 
Lord  Hardwicke  says,  "  Every  particular  trader  has  some  particular  mark  or  stamp, 
but  I  do  not  know  any  instance  of  granting  an  injunction  here  to  restrain  one  trader 
from  using  the  same  mark  with  another,  and  I  think  it  would  be  of  mischievous 
consequence  to  do  it ; "  and  on  the  same  principle.  Sir  L.  Shadwell,  in  Delondre  v. 
Shaiv  (2  Sim.  237,  240),  says,  "  I  cannot  intend  a  fraud  where  none  is  alleged."  The 
cases  of  Motley  v.  Downman  (3  Myl.  &  Cr.  1),  Perry  v.  Truefitt  (6  Beav.  66),  Croft  v. 
Day  {1  Beav.  84),  Badgers  v.  Noioill  (6  Hare,  325),  and  Clark  v.  Freeman  (II  Beav. 
112),  are  all  to  the  same  effect.  The  present  is  quite  distinguishable  from  the  cases 
of  Morison  v.  Moat  (9  Hare,  241),  and  Knott  v.  Morgan  (2  Keen,  213),  the  former  of 
which  was  a  case  of  breach  of  confidence,  and  the  latter  was  one  of  fraud,  the  Master 
of  the  Rolls  there  saying,  "They  (the  Plaintiffs)  have  a  right  to  call  upon  this  Court 
to  restrain  the  Defendant  from  fraudulently  using  precisely  the  same  words  and 
devices  which  they  have  taken  for  the  purpose  of  distinguishing  their  property.'' 
The  bill  here  contains  no  allegation  that  the  Defendant  sold  the  labels  as  the  labels 
of  the  Plaintiff,  but  this  is  an  essential  ingredient  in  all  cases  like  the  [217]  present, 
where  the  interference  of  the  Court  is  invoked.  The  presumption  of  fraud  is  further 
rebutted  by  the  fact  of  the  Plaintiff  being  himself  the  purchaser  from  the  Defendant. 
A  man  may  legitimately  sell  poison  and  not  be  responsible  for  the  consequences. 
(The  cases  of  S}kes  v.  Sykes  (3  B.  &  C.  541),  and  Canham  v.  Jones  (2  V.  &  B.  218), 
were  also  mentioned  in  the  course  of  the  argument.) 

Mr.  Daniel  replied.  The  suggested  case  of  selling  poison  has  no  analogy  to  the 
present,  because  the  vendor  there  is  not  disposing  of  other  men's  goods.     He  referred 
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to  tho  observations  of  Vice-Chaiicellor  Knight  Bruce  in  J'rince  Albert  v.  Strange  (2 

Do  G.  .<:  S.  (552). 

The  Lord  Chancellor    [Cranworth],  after  stating  the  general  object  of    the 

appeal,  said, The  Plaintirt"s  equity  is  founded  on  the  jurisdiction  of  this  Court  to 

ijivc  relief  in  the  shape  of  preventive  justice  in  order  to  make  more  effectual  a  legal 
rii;ht,  the  le"al  right  here  being  a  right  to  have  a  particular  trade-mark  to  designate 
a  commodity.  This  right  cannot  be  properly  described  as  a  copyright,  it  is  in  fact  a 
riijht  which  can  be  said  to  exist  only  and  can  be  tested  only  by  its  violation,  it  is  the 
right  which  any  person  designating  his  wares  or  commodities  bj'  a  particular  trade- 
mark, as  it  is  called,  has  to  prevent  others  from  selling  wares  which  are  not  his 
marked  with  that  trade-mark  in  order  to  mislead  the  public  and  so  incidentally  to 
injure  the  person  who  is  owner  of  the  trade-mark.  The  principle  applicable  to  such 
cases  has  been  often  discussed,  and  although  there  may  be  one  or  two  instances  in 
the  books  in  which  a  little  difficulty  may  occur  in  the  application  of  it,  there  is  no 
difficulty  in  knowing  what  the  principle  is.  Judges  may  occasion-[218]-ally  have 
erred  in  the  application  of  the  law  to  particular  facts :  but  I  apprehend  that  the  law- 
is  perfectly  clear,  that  anyone,  who  has  adopted  a  particular  mode  of  designating 
his  particular  manufacture,  has  a  right  to  say,  not  that  other  persons  shall  not  sell 
exactly  the  same  article,  better  or  worse,  or  an  article  looking  exactly  like  it,  but 
that  they  shall  not  sell  it  in  such  a  way  as  to  steal  (so  to  call  it)  his  trade-mark,  and 
make  purchasers  believe  that  it  is  the  manufactui'e  to  which  that  trade-mark  was 
originally  applied. 

The  principle  I  have  just  described  is  the  foundation  of  the  present  bill.  The 
Plaintifl"  Johann  Maria  Farina  (whether  descended  from  a  line  of  ancestors  who  for  a 
hundred  and  fifty  years  have  manufactured  the  article  or  not  is  utterly  unimportant 
to  the  case)  is  the  well-known  manufacturer  of  Eau-de-Cologne  ;  and  what  he  says  is, 
that  since  the  year  1832  the  article  manufactured  by  him  has  been  known  through- 
out Europe  and  in  this  country  by  a  particular  trade-mark,  a  certain  flourish  with 
his  name  of  "Johann  Maria  Farina  gegeniiber  dem  Jiilichs  Platz  "  written  in  a  par- 
ticular way  with  certain  marks  and  dots  about  it :  he  says,  that  that  is  the  mode  b}' 
which  he  designates  his  Eau-de-Cologne,  and  that  the  Defendant,  who  is  a  printer 
and  sells  labels  for  patent  medicines  and  articles  of  that  description,  has  been  in  the 
habit  of  printing  spurious  labels,  either  exactly  the  same  as  or  only  colourably  differ- 
ing from  his,  and  selling  them,  whereby  he,  the  Plaintiff,  has  been  defrauded, 
because  the  labels  are  applied  to  other  Eau-de-Cologne  than  that  manufactured  by 
him. 

The  facts  seem  to  be  clear,  that  a  person  employed  by  the  Plaintiff,  on  a  given 
day  in  January  or  February  last  year,  went  to  the  shop  of  the  Defendant,  who  is 
undoubtedly  to  a  very  large  extent  the  printer  of  these  labels,  and  purchased  one 
hundred  labels  for  this  Eau-[219]-de-Cologne  for  which  he  paid  eighteen-pence,  and 
they  are  the  same  or  nearly  the  same  as  those  which  are  the  genuine  trade-mark  of 
the  Plaintiff.  Having  purchased  these  hundred  labels,  the  Plaintiff  filed  his  bill  to 
restrain  the  Defendant  from  continuing  to  print  or  sell  such  labels,  and  obtained  the 
decree  that  is  now  sought  to  be  reversed. 

There  is  one  view  of  this  case  which  I  doubt  very  much  w-hether  it  was  quite 
present  to  the  mind  of  the  Vice-Chancellor,  who  seems  to  have  taken  great  pains  in 
his  judgment,  and  I  never  differ  from  His  Honour  without  hesitation.  It,  however, 
seems  to  me  clear,  that  any  man  who  had  got  the  Eau-de-Cologne  of  Johann  Maria 
Farina  but  had  not  got  a  label,  might  employ  any  printer  he  thought  fit  to  print  or 
engrave  for  him  a  label  which  should  be  an  exact  counterpart  of  that  which  was  used 
liy  Johann  Maria  Farina  ;  for  there  is  no  copyright  in  it.  All  that  the  law  restrains 
a  person  from  doing  is,  selling  the  article  which  is  not  the  manufacture  of  Johann 
Maria  Farina  with  the  label  of  Johann  Maria  Farina  upon  it  ;  but  if  it  be  the  article 
which  has  been  manufactured  by  Johann  Maria  Farina,  it  can  be  no  ground  of  com- 
plaint by  Johann  Maria  Farina  that  the  person  sells  it  with  something  upon  it  to 
represent  his  trade-mark,  though  it  is  not  a  genuine  trade-mark.  The  gist  of  the  ca.se 
in  an  action  at  law  would  be  this,  that  he  had  sold,  as  and  for  the  manufacture  of 
the  Plaintiff,  something  that  was  not  his  manufacture,and  that  the  supposed  spurious 
label  was  put  on  in  order  to  make  it  more  apparent  that  it  was  so.  I  think  it  clear 
therefore  that  any  man  would  be  at  liberty,  if  it  was  writing  instead  of  printing,  to 
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write,  or  if  he  was  capable  of  printing  and  engraving,  to  print  and  engrave  for  him- 
self, a  label  being  a  colourable  imitation  of  or  a  copy  of  the  riaintitfs  label,  and  to 
put  it  on  Eau-de-Cologne  being  the  Eau-de-Cologne  of  the  Plaintitl'. 

[220]  The  case  of  the  Defendant  is  put  in  a  very  rambling  way,  and  he  has  gone 
into  circumstances  that  are  entirely  irrelevant,  about  who  was  the  inventor  of  the 
Eau-de-Cologne ;  but  I  think  I  collect  his  defence  is  this,  or  at  least,  this  among 
other  things,  namely,  that  there  are  persons  in  this  country  who  want  these  laljels 
for  legitimate  purposes.  He  says  in  the  last  paragraph  of  his  first  aHidavit,  "I 
believe  that  the  Plaintirt' is  well  acquainted  with  the  fact  and  custom  of  supplying 
to  retail  dealers  the  labels  and  wrappers  with  which  their  goods  are  sold,  and  that 
such  practice  is  not  only  a  most  expedient  and  convenient  course  of  commerce,  but 
also  indispensable  for  the  convenience  of  retail  dealers  "  (that  is,  the  retail  dealers  in 
the  genuine  article),  "who  are  obliged  frequently  in  the  course  of  their  trade  to 
change  the  wrappers  and  labels  which  accompany  the  articles  in  which  they  deal,  and 
to  replace  those  which  are  soiled  or  spoiled  by  being  exposed  in  their  respective 
shops  and  warehouses  for  long  periods  before  they  are  sold."  The  same  statement 
is  repeated  in  two  or  three  other  affidavits,  and  it  amounts  to  this— that  there  are 
persons  selling  Johann  Maria  Farina's  Eau-de-Cologne  all  over  the  country  who  are 
continually  in  want  of  these  labels,  they  get  it  perhaps  in  a  large  bottle  and  find  it 
more  convenient  to  retail  it  in  smaller  bottles,  and  thus  a  number  of  wrappers  are 
required,  and  there  is  a  continual  demand  for  them.  I  cannot  say  that  I  think  that 
this  statement  is  at  all  contradicted  :  it  is  true  that  the  Plaintifl'  says  that  he  is  not 
aware  that  there  is  such  a  demand,  but  he  does  not  contradict  it.  I  think  this  a 
material  ingredient  in  considering  the  equities  in  this  case  ;  because  if  the  Defendant 
may  legitimately  for  some  purposes  print  and  sell  these  labels,  the  question  then 
comes  to  be  considered,  whether  the  decree  can  be  right  which  at  once  restrains 
him  from  printing  and  selling  them  to  anybody,  and  compels  him  to  deliver  up  the 
blocks  and  all  the  stock  which  he  has  on  hand. 

[221]  The  Vice-Chancellor  put  the  case  in  a  manner  which  struck  me  forcibly  at 
first,  but  I  confess  I  cannot  quite  go  along  with  him.  He  says,  that  where  a  person 
may  be  making  and  selling  something  for  a  lawful  purpose,  or  may  be  making  and 
selling  it  for  an  unlawful  purpose,  it  will  not  do  for  him  to  say  that  he  is  making  it 
to  use  for  a  lawful  purpose,  but  he  must  shew  in  some  way  or  other  that  it  is  not  to 
be  used  for  an  unlawful  purpose.  I  think  I  can  imagine  cases  where  that  reasoning 
would  very  properly  apply  :  if,  for  instance,  the  article  here  was  one  the  demand  for 
which  perhaps  would  be  of  rare  occurrence,  and  there  was  only  one  dealer  in  it  in 
this  metropolis  and  the  Defendant  was  a  person  who  was  selling  thou.sands  of  these 
labels,  in  such  a  case,  having  reference  to  the  article  manufactured,  it  would  be  a  very 
fair  observation  to  say  that  as  there  could  be  but  one  person  who  could  lawfully  give 
an  order  for  the  labels  it  could  not  be  imagined  that  the  Defendant's  purpose  was 
lawful,  aud  then  the  Court  might  interfere.  If  however  there  are  dispersed  over 
the  country  a  hundred,  or  five  hundred,  or  a  thousand  persons,  for  whom  these  labels 
might  be  legitimately  made,  I  cannot  think  it  reasonable  to  say,  that  the  Defendant's 
stock  shall  be  destroyed  and  his  trade  stopped,  because  he  may  sell  to  some  person 
to  whom  he  has  no  right  to  sell,  there  being  a  large  number  of  persons  to  whom  he 
may  legitimately  sell.  But  it  is  said  that  this  is  mere  imagination,  that  persons  do 
not  buy  labels  here  but  get  all  the  labels  for  the  Eau-de-Cologne  from  the  manu- 
factory. That  is  indeed  rather  insinuated  than  stated,  but  it  appears  to  me  to  l)e  a 
question  of  fact  that  must  be  investigated  in  the  particular  case,  because  if  the  truth 
be  as  is  suggested,  that  these  labels  are  sold  very  extensively  to  persons  to  whom 
they  are  legitimately  sold,  I  cannot  think  it  is  any  subject  of  complaint,  that  the 
Defendant  sells  them  to  persons  without  [222]  further  inquiry  on  the  subject.  The 
case  of  the  country  bankers'  notes  appears  to  me  to  illustrate  what  would  lie  the 
extreme  on  the  other  side,  for  it  can  hardly  be  imagined  that  for  any  legitimate  pur- 
pose anybody  but  the  bankers  would  want  them,  and  the  inference  would  be  perhaps 
irresistible,  that  a  person  selling  an  article  of  that  sort  could  not  be  selling  it  for 
lawful  purposes.  I  have  alluded  to  this  because  it  was  an  illustration  adopted  by 
the  Yice-Chancellor.  What,  however,  appears  to  me  to  be  really  in  dispute  in  this 
case  is,  the  fact,  whether  or  not  it  is  true  that  there  are  a  great  number  of  persons 
who  may  legitimately  purchase  and  do  ordinarily  legitimately  purchase  the  labels  in 
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question,  because  if  there  are,  I  confess  that  then  I  cannot  concur  in  the  decree  which 
has  been  made  by  the  Vice-Chaiicellor.  Once  arrive  at  the  point  that  the  use  of 
this  label  is  an  infringement  of  the  Plaintiff's  right,  and  I  quite  agree  with  what  the 
Vice-Chancellor  has  laid  down,  for  this  Court  would  stop  anybody  from  selling  an 
article  which  should  enable  the  perpetration  of  that  fraud,  just  as  it  would  stop  the 
use  of  the  label  itself ;  but  the  Vice-Chancellor  has,  as  it  appears  to  me,  taken  a 
course  which,  though  it  will  stop  the  fraudulent  use,  may  also  stop  the  legitimate 
use  of  the  label. 

What,  therefore,  I  propose  to  do  is  this : — I  shall  dissolve  the  injunction  and 
order  the' bill  to  be  retained  for  a  twelvemonth,  with  liberty  to  the  Plaintiff  to  bring 
any  action  which  he  may  be  advised.  The  action  will  necessarily  raise  the  whole 
case  ;  but  until  such  an  action  has  been  tried,  I  do  not  think  the  case  is  ripe  for 
decision  in  this  Court. 

[223]     Stevens  v.  Benning.     Before  the  Lords  Justices.     Dec.  21,  18.54  ; 

Jan.  12,  185.5. 

rS  C.  3  Eq.  Rep.  457 :  24  L.  J.  Ch.  153 ;  1  Jur.  N.  S.  74  ;  3  W.  E.  149 ;  1  K.  &  J. 
168.     Followed,  Hole  v.  Bradbury,  1879,  12  Ch.  D.  886.] 

Publishers  agreed  with  an  author  to  print,  reprint  and  publish  a  work  by  him  at  their 
own  risk,  on  the  terms  of  dividing  equally  with  him  any  profits  that  there  might 
be  after  payment  of  all  expenses :  and  that  if  all  the  copies  should  be  sold  and 
another  edition  should  be  required,  the  author  should  make  all  necessary  alterations 
and  additions,  and  the  publishers  should  print  and  publish  a  second  and  subsequent 
editions  on  the  same  terms.  After  the  publication  of  the  first  edition  the  firm  of 
the  publishers  was  changed,  and  the  interest  of  the  old  firm  in  the  work  was 
expressed  to  be  assigned  to  the  new  firm.  The  author  prepared  and  the  new  firm 
published  a  second  edition  without  any  new  agreement  being  entered  into.  After- 
wards, a  partner  in  the  new  firm  (the  only  remaining  member  of  the  old  firm) 
became  bankrupt,  and  his  assignees,  with  the  solvent  partner,  sold  and  assigned  to 
other  law  publishers  all  the  interest  of  the  firm  in  the  work  and  all  the  unsold 
copies.  Held,  that  the  purchasers  had  no  share  in  the  copyright  of  the  work,  and 
were  not  entitled  to  an  injunction  to  restrain  the  publication  of  a  third  edition  by 
another  publisher  with  the  author's  concurrence,  the  agreement  being  held  to  be  of 
a  personal  nature  on  both  sides,  and  the  benefit  of  it  not  assignable  by  either  party 
without  the  other's  consent. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood  refusing  a  motion 
for  an  injunction  to  restrain  the  publication  by  the  Defendant  William  Granger 
Benning  of  a  third  edition  of  "  Forsyth  on  the  Law  of  Compo.sition  with  Creditors." 

By  an  agreement  dated  the  4th  of  December  1840,  made  between  Mr.  Forsyth, 
the  author  of  the  work,  of  the  one  part,  and  Robert  Saunders  and  William  Benning, 
publishers,  of  the  other  part,  Mr.  Forsyth  agreed  with  the  said  Robert  Saunders  and 
William  Benning  that  the  said  Robert  Saunders  and  William  Benning  should  print, 
reprint  and  publish  the  work  on  the  following  conditions,  to  which  they  also  agreed  : — 
That  the  said  William  Forsyth  should  fully  prepare  the  whole  of  the  said  book  for 
the  press  on  or  before  the  first  day  of  June  1841,  and  that  he  would  correct  the  proof 
sheets  and  superintend  the  printing  thereof.  2dly.  That  the  .said  Robert  Saunders 
and  William  Benning  should  direct  the  mode  of  printing  the  said  book,  and  should 
bear  and  pay  all  the  charges  thereof  and  of  publishing  the  same  (except  as  therein- 
after mentioned),  and  should  take  all  the  risk  [224]  of  the  publication  on  themselves. 
3dly.  That  the  said  Robert  Saunders  and  William  Benning  should,  out  of  the  produce 
of  the  sale  of  the  said  book,  in  the  first  instance,  be  refunded  all  the  costs  and 
expenses  which  they  should  have  incurred  respecting  the  said  book,  after  which  the 
profits  should  be  ecjually  divided  between  the  said  William  Forsyth  and  the  said  Robert 
Saunders  and  William  Benning.  4thly.  That  the  accounts  should  be  made  up  at 
the  end  of  every  year,  and  the  profits,  if  any,  be  then  divided.  5thly.  That  the  said 
Robert  Saunders  and  William  Benning  should  account  for  all  the  copies  which  they 
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should  sell  of  the  said  book  at  the  wholesale  booksellers'  price,  deducting  therefrom 
a  commission  of  £",  10s.,  they  taking  the  risk  of  all  credit  which  they  should  give 
on  the  same.  6thly.  That  all  alterations  and  corrections  in  the  proof  sheets,  and 
re\-ises,  which  should  exceed  the  charge  of  eight  shillings  per  sheet,  should  be  liorne 
and  paid  by  the  said  William  Forsyth,  and  should  be  deducted  out  of  his  share  of 
the  profits.  7thly.  That  in  case  all  the  copies  of  the  said  books  should  have  been 
sold  oft',  and  a  second  or  any  subsequent  edition  of  the  said  book  be  required  by  the 
public,  the  said  William  Forsyth  should  make  all  necessary  alterations  and  additions 
thereto,  and  the  said  Robert  Saunders  and  William  Beiuiing  should  print  and  publish 
the  said  second  and  every  subsequent  edition  of  the  said  book  on  the  alwve  conditions. 
Sthly.  That  in  case  all  the  copies  of  any  edition  of  the  said  work  should  not  bo  sold 
oft"  within  five  years  after  the  time  of  publication  the  said  Kobert  Saunders  and 
William  Benning  should  be  at  full  liberty  to  dispose  of  the  remaining  copies  so  unsold 
either  by  public  auction  or  private  sale,  or  in  such  manner  as  they  might  deem  most 
advisable,  so  that  the  account  might  be  finally  settled  and  closed. 

In  1841  the  first  edition  of  the  work  was  pul)lished.  [225]  Afterwards,  the 
partnership  between  Robert  Saunders  and  William  Benning  was  dissolved  liy  the 
retirement  of  the  former,  and  a  new  partnership  was  formed  between  William  Benning 
and  John  Kirton  Gilliat  under  the  firm  of  "  William  Benning  &  Co.,"  whereupon  the 
interest  of  the  former  firm  in  the  work  in  question  (among  others)  was  expressed  to 
be  transferred  to  and  vested  in  the  new  firm. 

In  1849  Mr.  Forsyth  prepared  a  second  edition  of  the  work,  which  was  printed 
and  published  by  the  firm  of  William  Benning  &  Co.  without  any  fresh  agreement 
having  been  entered  into. 

In  1851  the  partnership  of  AVilliam  Benning  &  Co.  was  dissolved  by  the  bank- 
ruptcy of  William  Benning. 

By  an  indenture  dated  the  17th  July  1852  Mr.  Gilliat,  in  consideration  of  £6500, 
assigned  to  the  Plaintiffs  Messrs.  Stevens  and  Norton,  law  publishers,  all  Mr.  Gilliat's 
interest  in  the  copyright  or  shares  of  copyright  of  the  works  specified  in  a  schedule 
to  the  deed  (which  comprised  Mr.  Forsyth's  work)  with  the  MSS.  and  unsold  copies 
of  the  several  works  then  in  the  possession  of  Mr.  Gilliat,  and  all  things  pertaining  to 
the  cop3'right  and  shares  of  copyright  of  which  the  late  firm  of  William  Benning  * 
Co.  were  possessed  of  or  intei'ested  in  and  over  which  Mr.  Gilliat  had  any  power  of 
■disposition,  but  so  far  only  as  Mr.  Gilliat  could  lawfully  grant  the  same. 

On  the  16th  of  August  1854,  a  further  deed  of  as.signment  was  executed  by  Mr. 
(4illiat  and  the  assignees  of  Mr.  Benning,  whereby  they  assigned  to  the  Plaintiflfs  all 
the  copyright,  parts  or  shares  of  copyright,  agreements  and  other  rights  and 
privileges  in  any  publications,  and  [226]  all  agreements  with  any  authors,  editors  or 
proprietors  of  books  and  publications  of  or  to  which  the  late  firm  of  William  Benning 
<t  Co.  were  at  the  time  of  the  bankruptcy  of  Mr.  Benning  possessed,  entitled  or  in  any 
manner  interested. 

Pursuant  to  these  deeds  all  the  stock-in-trade  of  the  firm  of  William  Benning  & 
Co.  was  delivered  to  the  Plaintitts,  including  the  unsold  copies  of  the  second  edition 
of  "  Forsyth  on  Composition  with  Creditors/'  of  which  the  Plaintiffs  had  still  400  on 
hand. 

In  1854  the  Defendant  William  Granger  Benning,  a  son  of  Mr.  William  Benning, 
published  a  third  edition  of  the  work  edited  by  Mr.  Forsyth,  whereupon  the  present 
suit  was  instituted,  and  the  motion  for  an  injunction  made,  from  the  refusal  of  which 
the  present  appeal  was  brought.  The  case  is  reported  below  in  the  first  volume  of 
Messrs.  Kav  and  Johnson's  Reports  (page  168). 

Ur.  Rolt,  Mr.  J.  T.  Humphrey  and  Mr.  Cairns,  for  the  Appellants.  First,  the 
agreement  in  this  case  is  in  substance  an  assignment  of  the  copyright.  By  it  one  who 
has  an  exclusive  ri^ht  to  print  a  work  gives  to  others  the  right  of  printing  and 
reprintin£C  it.  That"  is  an  assignment  of  a  copyright.  It  is  not  necessary  that  the 
word  "copyriiiht"  should  be  used,  and  in  fact  that  term  is  not  employed  at  all  in  the 
Act  8  Anne,  c.  19,  which  first  created  the  I'ight.  The  words  of  the  statute  are  the 
"sole  liberty  of  printing." 

Secondly.  If  the  Co'urt  should  not  think  that  the  copyright  was  assigned,  then 
the  agreement  was  one  for  a  [227]  partnership,  which  determined  on  the  bankruptcy 
-of  one  of  the  partners.     His  assignees  and  one  of  the  solvent  partners  assigned  their 
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interest  in  the  partnership  property  as  upon  a  dissolution  they  had  a  right  to  do.  The 
remaining  partner  could  not  be  permitted  to  appropriate  to  himself  or  destroy  the 
partner.slnp  property.  [The  Lord  Justice  Knight  Bruce.  But  the  bill  does  not 
ask  for  tl>c  appointment  of  a  receiver,  nor  does  the  notice  of  motion  state  that 
application  will  be  made  for  one.]  That  might  have  been  the  correct  course  if  the 
sales  of  the  new  edition  had  been  a  proper  exercise  of  the  powers  of  one  of  the 
partners  in  the  late  partnership.     But  it  was  altogether  an  improper  proceeding. 

Lastly,  we  submit  that,  even  if  neither  of  these  views  could  be  supported,  and 
the  contract  ought  to  be  regarded  as  the  Vice-Chancellor  has  considered  it,  in  the 
lii'ht  of  one  of  agency,  still  the  agents  here  had  contracted  to  take  all  the  risk  of  loss 
upon  themselves,  and  the  principal  could  not  after  entering  into  such  an  agreement 
brinf  out  an  edition  in  competition  with  that  which  was  the  subject  of  such  an  agree- 
ment. If  he  could,  the  booksellers  might  have  incurred  all  the  expense,  and  within 
a  week  lose  all  the  benefit.  [The  Lord  Justice  Knight  Bruce.  Would  you 
permit  one  of  your  servants  to  assign  his  place  1]  If  he  had  paid  me  for  it  I  could 
not  give  his  profits  to  another.  But  the  cases  we  submit  are  not  at  all  analogous. 
[The  Lord  Justice  Knight  Bruce.  Suppose  the  agreement  had  been  assigned  to 
a  music  publisher  1]  That  might  have  aflorded  possibly  an  equity,  but  in  this  case 
the  purchasers  of  the  benefit  of  the  agreement  are  as  competent  to  execute  their  part 
as  the  original  publishers  were,  when  it  was  entered  into,  and  no  complaint  is  or 
could  be  made  of  them.  [The  Lord  Justice  Turner.  What  remedy  would  Mr. 
Forsyth  have  against  Messrs.  [228]  Stevens  and  Norton  if  they  would  not  publish  a 
new  edition  according  to  the  agreement '?]  Such  a  refusal  might  also  possibly  give 
an  equity,  but  no  such  case  has  arisen. 

They  referred  to  Millar  v.  Taylor  (4  Burr.  2303) ;  Power  v.  If'alher  (4  Campb.  8) ; 
Fmm-  V.  IValker  (3  Mau.  &  S.  7);  Donaldson  v.  Beckett  (2  Bro.  P.  C.  129)  ;  Morris  v. 
Cohnan  (18  Ves.  437)  ;  Ihtndell  v.  Murray  (Jacob,  311) ;  Sweet  v.  Catw  (11  Sim.  572) ; 
Lumley  v.  Wagner  (1  I)e  G.  Mac.  &  G.  604). 

Their  Lordships  took  time  to  consider  whether  they  would  call  upon  Mr.  W.  M. 
James,  Mr.  Piggott  and  Mr.  Hindmarch,  who  appeared  for  the  Eespondents. 

Jan.  12,  1855.  The  Lord  Justice  Knight  Bruce.  This  application  was  one 
by  way  of  appeal  from  the  refusal  of  a  motion  made  by  the  Plaintiffs  before  the 
Vice-Chancellor  Wood  for  an  injunction.  It  was  an  injunction  alone,  not  a  receiver, 
that  he  and  ourselves  were  asked  to  grant.  Indeed,  a  receiver  is  not  prayed  by  the 
bill,  and  the  motions  were  interlocutory  merely. 

In  acceding  as  I  do  to  the  propriety  of  the  course  taken  by  the  Vice-Chancellor, 
I  consider  it  as  perfectly  consistent  with  the  notion  that  the  Plaintiffs  may  have 
some  ground  of  claim  under  the  agreement  of  December  1840,  on  which  their  bill 
is  founded ; — may  be  entitled  to  have  an  account  or  to  maintain  an  action  or  actions 
against  one  or  both  of  the  Defendants.  The  onlj'  question,  I  repeat,  with  which  we 
are  dealing  is  one  of  granting  or  not  granting  [229]  an  interlocutory  injunction  ;  and 
for  that  purpose  it  must  be  observed  that  such  interest,  if  any,  in  the  copyright  of 
Mr.  Forsyth's  work  on  "Composition  w-ith  Creditors,"  as  the  other  parties  to  the 
agreement  acquired  under  it,  they  acquired,  I  apprehend,  not  exclusively  of  Mr. 
Forsyth,  but  by  way  of  joint  adventure  with  him  or  of  partnership  with  him,  in 
respect  and  for  the  objects  of  which  he  undertook  the  fulfilment,  by  himself  person- 
ally, of  certain  duties  to  them,  and  the}'  undertook  the  fulfilment  by  themselves 
personally  of  certain  duties  to  him  ;  nor,  on  either  side,  without  the  consent  of  the 
other,  could  there  be  a  vicarious  performance,  a  performance  by  deputy  or  by 
assignee,  of  the  duties  thus  undertaken.  At  least,  so  I  understand  the  instrument 
and  the  matter ;  nor  do  I  see  that  the  duties  were  on  either  side  of  such  a  nature  as 
that  their  performance  specifically  could  have  been  enforced  by  a  Court  of  Equity. 
My  impression,  therefore,  is,  that,  had  Messrs.  Saunders  and  Benning,  parties  to  the 
agreement  of  1840,  retained  their  original  position  and  rights  under  it,  they  could 
not  successfully  have  asked  an  injunction  against  Mr.  Forsyth,  such  as  that  prayed 
by  the  bill  before  us. 

If  this  opinion  is  correct,  the  present  PlaintiflFs  clearly  cannot  do  so,  but  if 
incorrect,  it  does  not  of  necessity  follow  that  such  an  injunction  ought  to  be  granted 
to  them.  For  in  them,  however  trustworthy,  Mr.  Forsyth  has  not  agreed  or 
intended  to  place  confidence  : — with  them,  however  respectable,  he  has  not  consented 


6  DE  G.  M.  &  G.  230.  STEVENS    V.    BENNING  1221 

to  associate  himself.  In  the  way  of  specific  performance,  there  must  be  at  least  as 
much  difficulty  between  him  and  them  as  between  him  and  the  other  parties  to  the 
agreement  of  1840. 

I  do  not  assert  that  the  Plaintiffs  have  not,  or  that  they  have,  been  wronged.  If 
wronged,  they  may  proceed  for  [230]  damages  or  compen.sation,  or  an  account,  but 
any  such  injunction  as  that  now  sought  seems  to  me  plainly  im|)ossil)!o.  Tlu'  appeal, 
not  supported  in  my  judgment  by  Morris  v.  Colman  (18  Ves.  437),  or  Luinlei/  v. 
IVatjner  (1  De  G.  Mac.  &  G.  604),  (cases  which  I  do  not  (i\iestion)  ap])ears  tome 
opposed  by  a  great  body  of  binding  authority,  as  well  as  by  principle,  and  one  of 
course  to  be  dismissed  with  costs. 

The  Lord  Justice  Turner.  The  question  in  this  case  arises  upon  a  motion  for 
an  injunction  to  restrain  the  publication  of  a  book.  The  Plaintiffs'  case  was  rested 
wholly  on  the  agreement  of  the  4th  of  December  1840.     [His  Lordship  read  it.] 

Three  points  were  raised  in  argument.  First,  that  the  agreement  amounted  to 
a  valid  assignment  of  the  copyright  of  the  work.  Secondly,  that  if  it  did  not  amount 
to  an  assignment,  it  constituted  a  partnership  between  Mr.  Forsyth  and  Messrs. 
Saunders  and  Benning  in  the  copyright,  and  that  the  Plaintiffs  are  the  assigns  of  the 
interest  of  Messrs.  Saunders  and  Benning.  Thirdly,  it  was  said,  that  if  it  were 
neither  an  as.signment  nor  a  partnership,  still  there  was  a  personal  eq\iity  against 
Mr.  Forsyth  which  would  operate  against  the  other  Defendant  claiming  under  him, 
to  jirotect  the  unsold  copies  of  the  second  edition  of  the  book  in  question. 

It  is  clear,  on  looking  at  the  agreement,  that  it  does  not  amount  to  an  assign- 
ment of  the  copyright.  All  its  provisions  have  reference  to  the  printing  and 
pul)lishing  the  work,  and  to  the  mode  of  paying  the  expenses  to  be  incurred.  Clauses 
1  and  2  of  the  agreement  provide  that  ^Ir.  Forsyth  shall  prepare  the  book  for  the 
press,  and  correct  the  proof  sheets,  and  that  Messrs.  Saunders  and  Benning  shall 
direct  the  printing  and  publishing,  and  bear  all  the  charges  and  expenses.  The  end 
of  the  [231]  second  clause,  and  the  four  succeeding  clauses,  relate  to  the  expenses 
and  the  mode  of  sale.  The  seventh  clause  relates  to  the  conditions  upon  which  a 
second  and  subsequent  editions  of  the  work  are  to  be  published,  and  these  conditions 
refer  back  again  to  the  mode  of  printing  and  publishing,  and  the  mode  in  which  the 
expenses  are  to  be  paid.  The  eighth  clause  provides  for  the  closing  of  the  account 
in  a  particular  event.  That  clause  shews  that  the  agreement  was  not  intended  to 
operate  as  an  assignment  of  the  copyright,  as  it  merely  contains  a  provision  for 
closing  the  account  between  them  in  respect  of  the  interest  in  the  copies  of  the  work, 
and  making  no  reference  to  the  copyright.  I  think,  therefore,  that  the  agreement 
is  not  an  assignment  of  the  copyright. 

Next,  if  there  was  a  partnership,  then  if  the  agreement  does  not  affect  the  co])y- 
right,  the  partnership  was  not  in  the  copyright,  but  in  the  copies  printed  under  the 
licence  contained  in  the  agreement.  In  that  case  the  Court  has  nothing  to  do  with 
the  questioH  of  partnership,  except  as  regards  the  unsold  copies. 

It  was,  however,  said  that  there  was  a  personal  equity  against  Mr.  Forsyth  operating 
in  this  mode  ;  that  Mr.  Forsyth  could  not,  as  between  him  and  Messrs.  Saunders 
and  Benning,  have  permitted  a  third  edition  of  the  work  to  be  issued  whilst  copies 
of  the  second  remained  unsold  under  the  agreement.  How  the  case  would  have  stood 
if  Jlessrs.  Saunders  and  Benning  had  remained  in  a  position  to  perform  their  part  of 
the  agreement,  I  need  not  give  any  opinion,  but  if  there  was  a  personal  equity  on 
one  side,  there  must  also  beone  on  the  other.  If  Messrs.  Saunders  and  Benning  are 
not  in  a  situation  to  perform  their  personal  part  of  the  contract,  neitiier  in  my  view 
of  the  case  could  they  in  equity  enforce  as  against  Mr.  Fonsyth  any  contract  which 
he  had  entered  into  with  [232]  them,  and  1  think  that  the  Plaintiffs,  who  are 
the  assigns  of  Messrs.  Saunders  and  Benning,  can  be  in  no  better  position  than  Messr.s. 
Saunders  and  Benning. 

It  is  quite  clear  that  the  view  taken  by  the  Vice-Chancellor  is  the  correct  view  of 
the  case,  and  that  the  appeal  motion  must  be  dismissed  with  costs.  The  costs  of  the 
proceedings  before  the  Vice-Chancellor  will  be  costs  in  the  cause. 
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[232]     Hakt  «'.  Clarke.     Before  the  Lords  Justices.     I'm.  12,  13,  21,  1854. 

[S  C.  24  L.  J.  Ch.  137  ;  3  Eq.  Rep.  264  ;  3  W.  R.  147 ;  19  Beav.  349  ;  27  L.  J. 
Ch.  615  ;  5  Jur.  N.  S.  447  ;  6  H.  L.  C.  633  ;  10  E.  R.  1443  (with  note).  As  to 
forfeiture  of  shares  in  cost-liook  company,  see  32  &  33  Vict.  c.  19,  s.  18.  As  to 
standing  by  and  hiches,  applied.  Palmer  v.  Moore  [1900],  A.  C.  293.  Distinguished, 
J!u!e  V.  Jewell,  1881,  18  Ch.  D.  660.  Cf.  Garden  Gully  United  Quartz  Mining 
Compani/  v.  M'Lister,  1875,  1  App.  Cas.  57;  Erlanger  v.  New  Scmihrero  Phosphate 
Company,  1878,  3  App.  Cas.  1283.] 

An  adventurer  in  a  raining  company,  the  rules  of  which  did  not  contain  any  provision 
for  the  forfeiture  of  shares  on  non-payment  of  calls,  received  notice  from  his  co- 
adventurers  and  co-lessees  of  the  mines,  that  unless  his  arrears  of  calls  were  paid 
up,  his  shares  would  be  forfeited  on  a  specilied  day.  He  replied  by  denying  the 
right  to  forfeit  hi.s  shares.  A  resolution  extending  the  time  for  payment  was  then 
communicated  to  him,  to  which  he  replied  by  denying  the  right  to  deprive  him  of 
his  share  in  the  lease.  Some  months  after  the  extended  time  had  expired,  he 
received  from  the  co-adventurers  another  application  for  payment  of  his  arrears,  of 
which  he  took  no  notice  until  more  than  six  months  had  elapsed,  when  he  claimed 
to  be  still  a  partner.  Two  years  afterwards  he  tiled  a  bill  for  an  account.  Held, 
that  he  was  entitled  to  be  still  considered  a  partner. 

Although  mining  partnerships  difler  in  many  respects  from  others,  and  it  would  be 
often  unjust  to  allow  a  partner  to  participate  in  the  success  of  such  a  .speculation 
who  had  omitted  to  contribute  to  it  while  doubtful,  it  would  be  scarcely  less  unjust 
to  allow,  in  all  cases,  the  partners  who  have  paid,  as  against  one  who  has  not,  to 
take  the  law  into  their  own  hands  and  appropriate  to  themselves  the  whole 
profits. 

Every  such  case  depends  on  its  own  circumstances,  and  particularly  on  the  question 
whether  there  has  been  a  purpose  of  abandonment  on  the  part  of  the  partner  in 
default. 

This  was  an  appeal  of  the  Plaintiff  from  a  decree  of  the  Master  of  the  Rolls, 
declaring  that  a  joint  adventure  between  the  Plaintiff  and  Defendants,  called  "The 
Goldscope  Mining  Company,"  was  concluded,  so  far  as  the  Plaintiff  was  concerned, 
on  the  31st  of  May  1850,  and  directing  an  account  to  be  taken  of  what  was  due  to 
and  from  the  Plaintiflf  on  that  day  for  the  xaXne  of  his  interest  in  the  monies, 
machiner}-,  stock,  mines  and  property  of  the  adventure  ;  and  if  it  should  appear  that 
any  balance  was  due  to  the  Plaintiff,  then  that  an  account  should  be  taken  of  the 
subsequent  profits  (if  any)  of  the  adventure,  and  declaring  that  in  such  case  the 
Plaintiff  [233]  was  entitled  to  so  much  of  such  profits  of  the  adventure  as  had  been 
occasioned  by  or  were  attributable  to  that  balance,  as  forming  a  portion  of  the 
capital  of  the  said  adventure,  or  to  interest  on  such  balance  at  the  rate  of  £4  per 
cent,  per  annum  at  the  option  of  the  Plaintiff.  The  hearing  below  is  reported  in  the 
19th  Volume  of  Mr.  Bea van's  Reports,  p.  349.  The  material  facts  of  the  case,  as 
regards  the  decision  upon  the  appeal,  were  in  substance  the  following,  as  stated  in 
the  judgment  of  the  Lord  Justice  Turner. 

The  adventure  in  question  originated  in  an  agreement,  dated  the  14th  of 
November  1848,  whereby,  in  consideration  of  £1100  to  be  paid  by  the  Plaintiff  to  one 
"William  Clemenoe,  William  Clemence  sold  to  the  Plaintiff"  all  "his  interest  in  "the 
Goldscope  Mines,"  in  the  parish  of  Crosthwaithe,  in  Cumberland,  with  all  other  lodes 
or  mineral  veins  found  within  a  sett  made  to  'William  Clemence  by  General  "Wyndham, 
lord  of  the  manor  of  Crosthwaithe,  with  the  building.s,  tramways,  machinery,  tools 
and  appurtenances.  This  agreement  was  entered  into  by  the  Plaintiff  in  pursuance 
of  an  arrangement  which  had  previously  been  made  between  him,  George  William 
Horn,  and  the  Defendants  Andrew  Richard  Clarke  and  Charles  Nicholas  Patrick 
Chapman. 

On  the  16th  of  November  1848,  a  meeting  took  place  between  the  Plaintiff  and 
Defendants  and  George  William  Horn,  at  which  they  determined  to  adopt  the  agree- 
ment;  and  re.solutions  were  passed  to  the  following  effect: — That  the  agreement 
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should  lie  adopted  ;  that  the  mines  should  be  worked  on  the  cost -book  systoni,  as 
recognized  in  Cornwall,  or  such  other  system  as  the  directors  thereinafter  named 
should  deem  more  expedient  ;  that  meetings  shoidd  be  held  monthly,  and  three 
proprietors  do  form  a  quorum  ;  that  the  society  should  be  called  the  Goldseope  [234] 
IMining  Company,  and  that  the  sum  of  £1500  should  bo  raised  in  six  shares  of  £-l'A) 
each,  payable  by  instalments,  the  said  number  of  shares  l)eing  agreed  to  bo  hold 
as  thereinafter  mentioned  (that  was  to  say),  Mr.  Andrew  Kichard  Clarke  two  share.s, 
Mr.  Charles  Nicholas  Patrick  Chapman  two  shares,  Mr.  George  William  Horn  one 
share,  and  Mr.  Thomas  Hart  one  share  ;  that  an  instalment  of  £.J0  j)er  shai-e  should 
be  then  made  payable  at  Messrs.  Willis,  Percival  \-  Co.,  to  the  credit  of  the  (iold- 
scope  Mining  Company  ;  that  all  cheques  on  behalf  of  the  company  should  be  drawn 
at  a  meeting  of  the  committee,  and  signed  by  two  of  the  director.s' present ;  that  the 
Plaintifi"  should  be  appointed  manager,  to  act  gratuitously  under  the  direction  of 
the  committee  until  the  funds  should  exhibit  an  actual  profit  to  the  company  of 
£1000,  from  which  time  the  Plaintifl's  services  were  to  be  paid  for  at  the  rate  of  £100 
per  annum. 

On  the  12th  of  January  1849,  Mr.  George  William  Horn  having  signified  his 
intention  to  withdraw  from  the  company,  it  was  resolved  that  the  one-sixth  share  in 
the  Goldseope  Mining  Companj',  late  in  his  possession,  should  be  taken  l)y  Messrs. 
Clarke,  Chapman  and  Hart,  in  the  proportion  of  one-third  part  to  each  proprietor. 

These  resolutions  were  entered  in  the  cost-book  of  the  company  by  the  Plaintif!", 
and  at  the  foot  of  the  entries  was  the  following  memorandum,  signed  by  the  Plaintitt' 
and  Defendants: — "6th  March  1849.  We,  the  undersigned,  liereby  engage  to  fulfil 
the  conditions  before  recited,  but  limit  our  responsibility  for  payment  of  costs,  as 
also  our  claims  to  advantage,  to  the  extent  of  the  number  of  shares  held  by  us  in 
the  Goldseope  Mining  Company,  according  to  the  principles  of  the  cost-book  system 
as  recognized  in  Cornwall  and  Devonshire." 

[235]  No  other  articles  of  partnership  were  executed. 

After  the  retirement  of  Mr.  Horn,  General  Wyndham  granted  a  lease  of  the  mines 
to  the  Plaintiff  and  the  Defendants  for  the  term  of  twenty-one  j-ears  from  Christmas 
1848.  Upon  the  commencement  of  the  undertaking  the  Plaintiff,  in  pursuance  of 
the  partnership  agreement,  took  upon  himself  the  management  of  the  concern,  and  he 
continued  to  act  as  manager  down  to  the  month  of  November  1849.  Upwards  of 
£2000  had  at  this  time  been  expended  on  the  mines,  and  it  appeared  that  still  further 
expenditure  would  be  required,  and  that  the  Plaintiff"  was  unable  to  meet  his  pro- 
portion of  it  otherwise  than  by  a  sale  of  a  portion  of  his  interest  in  the  mines.  A 
scheme  appeared  to  have  been  about  this  time  set  on  foot  for  disposing  of  part  of  the 
mines  in  shares,  and  it  advanced  so  far  that  the  Plaintiff  agreed  to  sell  a  considerable 
number  of  the  shares  to  which  he  would  have  been  entitled  under  the  scheme,  with 
a  view  to  meet  his  share  of  the  expenses  of  the  mines  ;  but  before  this  scheme  was 
carried  into  effect,  the  Defendants  raised  objections  to  it,  and  it  ultimately  fell  to  the 
ground. 

A  correspondence  took  place,  of  which  the  following  were  the  material  parts  : — 

Clarke  to  Hart,  26th  November  1849. — "I  regret  exceedingly  you  cannot  obtain 
a  customer  for  at  least  some  of  your  shares,  and  although  I  cannot  hold  out  any 
hopes  to  you,  you  still  have  my  best  wishes  of  success.  It  is  most  unfortunate,  as 
it  places  both  Mr.  Chapman  and  myself  in  a  painful  and  most  unpleasant  position. 
You  are  well  aware  of  the  demands  here,  and  that  those  demands  must  be  met, 
although  they  are  great  losses.  It  is,  I  assure  you,  a  difficulty  on  my  part  to  spare 
so  large  an  amount  out  of  my  business,  particularly  [236]  at  this  season  of  the  year. 
I  therefore  urge  you  most  seriously  to  obtain  your  share." 

Hart  to  Clarke,  27th  November  1849.— "I  am  sorry  to  say  I  have  not  yet 
succeeded  in  finding  a  purchaser  for  any  of  my  shares,  but  I  am  still  in  negotiation 
to  effect  a  sale,  and  will  endeavour  again  to  see  the  party  from  whom  I  hope  to  get 
cash  for  Friday,  as  I  care  less  about  the  loss  of  money,  than  I  do  in  being  in  the 
state  I  am.  You  may  be  quite  sure  I  will  leave  nothing  untried  which  will  assist  me 
in  my  present  dilemma  ;  it  is  not  what  'I  ought  to  do,'  but  it  is  '  what  can  I  do '— - 
there  is  no  use  in  mincing  the  matter.  If  I  can  get  the  money  you  shall  have  it, 
if  I  am  obliged  to  sacrifice  a  couple  of  hundred  pounds  to  get  it.     But,  supposing 
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with  all  niv  exertions,  I  cannot  get  it,  what  then  ?     I  am  quite  as  much  disposed  to 
meet  my  claims  as  you  are,  but  if  I  cannot  immediately  find  the  means  how  can  I 

do  so?" 

"  I  hope  you  will  soon  be  in  London  again,  that  something  may  be  definitively 
arranged  respecting  my  position  in  the  company.  If  I  cannot  pay  my  calls,  my 
shares  in  Goldscope  will  be  adverted  to  in  our  next  meeting,  and  when  notice  has 
been  given  of  the  intention  of  the  company,  they  will  be  forfeited  unless  the  money 
be  paid.  This  is  the  usual  mode  of  proceeding,  and  which  I  shall  endeavour  to 
avoid." 

Chapman  to  Hart,  26th  March  1850.—"  My  dear  Sir,— Mr.  Clarke,  together  with 
myself,  is  still  much  annoyed  that  you  have  not  ere  this  made  some  arrangement  for 
the  payment  of  your  arrears  of  calls,  leaving  to  us  the  responsibility  of  working  the 
property  with  our  own  advances,  whilst,  in  con.sideration  for  such  advances,  during 
your  alleged  inability  to  pay,  there  has  [237]  not  emanated  from  yourself  an  offer 
of  a  moiety  of  your  shares  as  an  acknowledgment  or  equivalent  for  the  cost.  With 
all  good  feeling,  my  dear  sir,  to  yourself,  we  are  bound  to  treat  this  adventure  in  a 
purely  business  manner,  and,  whilst  we  regret  your  unfortunate  position  in  the 
concern,  yet  for  the  risk  incurred,  and  the  outlay  expended,  we  do  feel  that  for  you 
to  come  in  and  enjoy  a  profit  resulting  from  our  exertions,  in  the  face  of  an  unpaid 
debt,  is  not  what  either  of  us  would  exact  or  expect  were  we  so  similiarly  circum- 
stanced. I  therefore,  with  my  friend's  consent,  thus  allude  to  what  at  least  appears 
to  us  the  more  equitable  act,  of  your  handing  over  a  moiety  of  your  shares  until  such 
time  when  you  can  discharge  the  claim  and  put  yourself  on  your  old  footing  with  us ; 
a  proceeding  that  would  greatly  tend  to  restore  that  confidence  and  unanimity 
enjoyed  at  the  outset  of  our  enterprise." 

Hart  to  Chapman,  27th  March  18.50. — "Your  request  to  have  the  moiety  of  my 
shares  is  not  reasonable  in  ni}'  opinion,  and  I  will  venture  to  say  is  unprecedented  ; 
consequenth',  this  I  cannot  accede  to.  If  I  am  to  consider  this  as  a  purely  business 
afiair,  what  must  my  thoughts  be  when  I  find  a  considerable  sum  of  money  which  I 
have  already  expended  for  profit  kept  in  abej'ance,  while  Mr.  Clarke  is  catching, 
probably,  at  the  shadow,  and  losing,  for  certain,  the  substance?  I  have  already 
pointed  out  the  course  which  should  be  pursued,  and  by  which  perhaps  not  only 
should  we  get  back  our  capital,  but  reap  a  most  advantageous  profit." 

Chapman  to  Hart,  3d  April  1850. — "  Sir, — I  am  instructed  to  inform  you  that  a  call 
of  £12  per  share  has  this  daj'  been  made  upon  the  shares  of  the  Goldscope  Mining 
Company,  and  to  request  that  such  call  (amounting  to  £16  upon  your  shares),  as 
well  as  all  [238]  arrears  due  at  this  date,  be  paid  to  the  credit  of  the  company  at 
their  bankers  immediately.  I  am  also  desired  to  give  you  notice,  that  unless  the 
above  call,  and  your  arrears,  are  paid  on  or  before  the  30th  instant,  your  shares  will 
be  declared  forfeited  in  accordance  with  the  company's  agreement." 

On  the  other  side  of  the  sheet  containing  the  last  letter  was  the  following  : — 

Chapman  to  Hart,  3d  April  1850. — "My  dear  Sir, — In  handing  you,  on  the  other 
side,  a  notice  for  a  further  call,  to  enable  us  to  prosecute  our  mining  operations,  I 
cannot  omit  the  opportunity  of  expressing  the  regret  of  Mr.  Clarke  and  myself  at 
your  total  rejection  of  our  proposition  of  the  26th  ultimo,  which  was  made  on  our 
parts  in  the  true  spirit  of  equity,  honour  and  justice.  For  myself,  I  can  only  assert 
that,  though  the  disappointment  and  large  expenditure  are  in  themselves  matters  of 
extreme  vexation,  yet  they  are  comparatively  little  compared  with  the  annoyance  of 
finding  the  onus  of  the  adventure  thrown  upon  its  support  in  an  unfair  proportion, 
whilst  the  very  party  who  conducted  the  management  up  to  last  November,  when  the 
mam  part  of  the  cost  was  made,  now,  in  the  face  of  large  arrears,  infers  want  of 
capability  to  our  management  and  refusing  to  yield  any  compensation  for  our 
advances.  I  can  conclude  only  with  wishing  jyou  will  make  some  speedy  settlement 
of  this  unpleasant  business." 

Hart  to  Chapman,  5th  April  1850. — "My  dear  Sir,— I  beg  to  acknowledge  the 
receipt  of  your  favour  of  the  3d  instant,  and  shall  be  glad  to  know  when  I  can  see 
the  cost-book  and  cost  sheets  from  last  October." 
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[239]  Hart  to  Chapman,  8th  April  1850.— "My  dear  Sir,— I  shall  he  ohliged  hy 
your  informing  me  when  I  could  see  the  cost-book  and  cost-sheets  from  Octobe'r  last, 
as  Mr.  Clarke  has  consulted  Mr.  Bragg  upon  the  subject  of  our  engagements.  Von' 
must  know,  or  ought  to  know,  you  can  oidy  dissolve  our  partnership  with  my 
consent,  and  that  you  possess  no  power  to  forfeit  my  shares,  of  which  you  are  desired 
to  'give  me  notice,  unless,'  &c. ;  consequently,  this  but  little  affects  me.  You  object 
to  be  associated  with  shareholders  whom  you  don't  know,  and  thus  put  difficulties  in 
the  way  of  converting  my  property  into  cash  that  I  might  pay  you,  and  then  threaten 
me  with  the  forfeiture  of  my  shares  if  I  did  not ;  perhaps  this  may  be  called  eciuitv. 
You  will  not  buy  the  property  yourselves,  and  prevent  my  selling'it  to  others  ;  this, 
perhaps,  is  justice.  You  keep  the  expenditure  a  secret  (part  of  which  I  am  requested 
to  pay).  You  take  possession  of  the  ores  raised,  of  which  no  account  is  given.  You 
make  discoveries  of  lead  in  Yewthwaite,  and  leave  it  standing  until  my  shares  are,  as 
you  believe,  forfeited,  although,  for  ought  you  or  I  know,  there  may  be  sufficient  to 
pay  all  claims  upon  me  ;  this  you  call  honour." 

Chapman  to  Hart,  2d  May  1850. — "  Dear  Sir, — Finding  that  your  arrears  of  calls 
due  to  the  Goldscope  Mining  Company  have  not  been  paid  at  this  date,  the  company 
have  determined  on  convening  a  meeting  at  this  office  to-morrow  evening  at  half-past 
tive,  p.m.,  for  the  purpose  of  forfeiting  your  shares  in  the  property,  in  pursuance  of 
their  notice  to  you  of  the  3d  ultimo." 

Hart  to  Chapman,  3d  May  1850. — "I  have  to  acknowledge  yours  of  yesterday's 
(late.  As  I  do  not  intend  to  assign  any  part  of  our  joint  lease-[240]-hold  property 
in  Cumberland  without  I  get  paid  for  it,  nor  to  part  with  it  in  any  other  way  unless 
I  get  an  equivalent  value  according  to  my  estimate  of  its  worth,  I  beg  to  state  you 
are  committing  another  act  of  folly  by  the  course  you  are  pursuing,  and  feel 
confident  you  will  regret  having  done  so,  should  I  be  provoked  by  a  continuance  of 
this  absurdity.  I  have  before  told  you,  and  repeat  it,  you  have  no  power  to  deprive 
me  of  my  share  of  the  leasehold  property  we  possess.  I  have  hitherto  shewn  for- 
liearance  towards  you,  in  consequence  of  the  unfair  proportion  of  money  you  have 
l)een  obliged  to  pay  on  my  account,  however  you  will  recollect  I  had  once  an  oppor- 
tunity to  sell  your  share,  as  also  my  own,  in  this  adventure,  and  that  after  we  had 
seen  the  eflfect  of  working  in  Goldscope  ;  this  you  rejected,  and  thus  was  I  deprived 
by  yourself  of  the  chance  (for  the  first  time)  of  liquidating  all  claims  on  me  in  this 
undertaking. 

"  After  three  times  destroying  my  chance  of  paying  every  fraction  due  to  }'ou, 
you  now  think  you  can  take  my  share  from  me  by  force.  Is  this  the  course  of 
justice,  honour  or  equity  of  which  you  boasted  ?  I  shall  be  glad  to  have  the  results 
of  this  evening's  meeting ;  but  I  advise  you  to  be  cautious  how  you  attempt  to 
commit  an  act,  the  publication  of  your  names  attached  to  which  may  bring  discredit 
and  disgrace  upon  yourselves." 

Chapman  to  Hart,  4th  May  1850. — "Dear  Sir, — Your  letter  of  yesterday's  date 
was  duly  received  and  submitted  to  the  meeting  of  the  company  last  evening,  when 
a  resolution  was  adopted,  of  which  I  beg  to  hand  you  a  copy  on  the  other  side.  I 
am  also  instructed  to  express  a  hope  that  you  will  be  able  to  settle  the  matter  by 
the  15th  instant,  and  not  cause  your  shares  to  be  then  and  there  forfeited. 

[241]  "  '  Extract  from  the  Minutes  of  a  Meeting  of  the  Goldscope  Mining 
Company,  held  at  Euston  Square,  3d  May  1850. 

" '  Read  letter  from  Mr.  Hart  of  this  date,  in  reply  to  a  notice  given  him  for  the 
forfeiture  of  his  shares. 

"  '  Resolved,  that  whilst  deprecating  the  tone  assumed  by  Mr.  Hart,  yet,  in  con- 
sideration of  the  amount  he  has  already  expended  in  the  adventure,  the  company 
grant  an  extension  of  time,  with  the  view  of  further  endeavouring  to  facilitate  the 
payment  of  his  arrears,  or  of  his  making  some  satisfactory  settlement  with  the  com- 
pany, such  extended  period  to  cease  on  Wednesday  the  15th  instant.'" 

Hart  to  Chapman,  6th  May  1850.— "My  dear  Sir,— Yours  of  the  4th  inst.  is  now 
before  me.  I  take  occasion  once  again  to  tell  you  I  think  the  only  probable  chance 
you  have  of  getting  from  me  certain  sums  of  money,  which  you  claim,  is  by  the  sale 

C.  XXIII.— 39* 
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of  mv  proportion  of  the  property  I  have  the  misfortune  to  possess  in  conjunction  with 
voursclf  and  Mr.  Clarke.  This  I  have  offered  you  at  a  sacrifice  of  £200,  which  you 
have  declined.  Finding  you  would  neither  purchase  it  yourselves,  nor  suffer  me  to 
sell  it  to  others,  that  I  might  pay  your  claims  (so  far  as  they  were  just),  I  offered  to 
submit  our  differences  to  arbitration,  and  abide  the  decision  of  the  arbitrators.  This 
also  vou  rejected,  preferring— a  somewhat  anomalous  idea— I  should  give  you  what 
I  do  iiot  possess,  or  borrow  from  a  friend,  to  give  you,  a  sum  of  money  I  might  never 
have  the  power  to  return.  As  it  is  rather  difficult  to  do  an  impossibility,  the  first 
proposition  I  shall  not  attempt  to  accomplish,  and  as  the  borrowing  of  money,  to  get 
out  of  debt,  is  not  in  accordance  with  my  opinion  of  an  Englishman's  method  of 
liquidating  a  claim,  I  shall  decline  it.  If  a  loss  is  to  be  [242]  sustained,  let  such  loss 
fall  on  those  through  whose  imprudence  these  losses  are  sustained.  I  shall  lose  £500 
and  you  £3000,  for  be  assured  you  must  either  buy  my  interest,  and  thus  take 
legitimate  possession  of  the  whole  property,  or  dispose  of  the  mines  in  the  way  I 
have  indicated,  or  lose  the  money  which  has  been  risked  in  this  undertaking.  The 
first  plan,  to  me,  would  be  most  agreeable,  as  I  should  thereby  get  rid  of  this  vexatious 
annoyance ;  the  second  would  be  most  conducive  to  my  profit  and  your  own  ;  but, 
should  you  adopt  the  third  course,  the  fault  will  be  entirely  yours,  and  therefore  (as 
is  but  just)  you  will  have  to  bear  the  heaviest  loss.  My  £500,  left  as  it  is  to  the 
tender  mercies  of  the  great  proprietors,  I  consider  in  a  most  pitiable  plight;  but, 
should  I  thus  lose  it,  I  have  the  (negative)  consolation  of  knowing  I  have  companions 
in  my  misfortunes,  and  this  will  be  the  only  solace  left  me  in  closing  my  account 
with  the  Goldseope  Mining  Company.  But  should  you,  after  all  (as  is  my  opinion), 
take  the  wiser  course,  and  endeavour  to  dispose  of  the  mines  in  shares  or  otherwise, 
the  entire  monies  raised  from  the  sale  of  my  proportion  of  the  property  should  pass 
into  your  hands,  until  the  whole  of  the  claims  on  me  (with  interest)  be  paid  you ; 
furthermore,  I  promise  to  use  my  best  exertions  to  sell  your  shares  (after  my  own  are 
disposed  of),  you  allowing  me,  for  so  doing,  twenty-five  per  cent,  on  all  sales  so 
effected  bv  me  or  by  my  means,  directly  or  indirectly.  If  you  think  you  can  do 
better  than  this  by  your  '  resolutions '  (you  know  mine),  attempt  it,  and  take  the 
consequence  to  yourselves.  At  the  same  time,  I  am  bound  to  tell  you,  as  you  are 
inclined  for  peace  or  war,  so  you  will  find  your  most  obedient  servant,  Thomas  Hart." 

Chapman  to  Hart,  26th  August  1850. — "My  dear  Sir, — Ever  since  I  wrote  you 
on  the  4th  May  last,  relative  to  your  position  in  the  Goldseope  [243]  Mining  Com- 
pany, both  Mr.  Clarke  and  myself  have  been  very  desirous  to  afford  ample  time  for 
you  to  make  arrangements  for  the  settlement  of  your  debt  to  the  compaii}^  and  as 
we  have,  in  our  opinion,  afforded  you  every  opportunity,  we  must  press  the  matter 
more  particularly  to  your  notice,  and  request  an  immediate  payment  of  your  liability. 
Every  day  is  increasing  j'our  proportion  of  cost  in  the  adventure,  which  we  think 
you  should  be  apprised  of,  and  not  let  the  affair  so  continue  without  some  notice. 
You  will,  perhaps,  recollect  that,  at  one  of  our  meetings  in  the  early  part  of  this 
year,  an  offer  was  made  you  to  give  us  a  release  of  your  share,  and,  in  the  event  of 
the  adventure  being  successful,  we  should  not  forget  yourself  in  the  division  of 
profits,  which  then  appeared  far  more  probable  than  at  this  present  time,  when  the 
appearance  of  the  mines  looks  worse  than  ever.  The  proposition  you  rejected ;  and 
so  we  have  proceeded  on  in  the  old  way,  paying  out  of  our  own  pockets  the  cost 
that  should  be  met  by  all  the  adventurers  pro  raid.  We  trust,  therefore,  you  will  be 
able  to  make  us  some  proposition,  whereby  the  affair  may  be  settled,  and  the 
irksomeness  of  all  our  positions  be  removed.  Mr.  Clarke,  who  is  at  the  mines, 
promised  to  send  you  a  statement  of  your  debt.  Has  he  done  so  1  for,  if  not,  I  will 
urge  him,  when  next  I  write,  to  do  it  at  once." 

No  answer  appeared  to  have  been  sent  to  this  letter,  and  no  further  correspond- 
ence took  place  till  the  15th  of  April  1851,  when  Mr.  Hart  wrote  to  the  Defendants 
as  follows  : — "  Gentlemen, — It  was  with  much  pleasure  I  heard  of  our  success  in  the 
Yewthwaite  Mine,  the  detailed  particulars  of  which  I  shall  be  obliged  by  your 
forwarding  to  me  at  your  earliest  convenience,  together  with  the  amount  of  costs 
incurred  in  this  mine  since  my  last  payment,  as  also  the  returns  for  ores  sold." 

[244]  No  reply  was  sent  to  this  letter,  and,  on  the  31st  of  October  1851,  Mr.  Hart 
again  wrote  to  the  Defendants  as  follows  : — "  Gentlemen, — I  did  myself  the  pleasure 
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to  address  you  on  the  15th  April  last,  requesting  the  particulars  of  your  proceedings 
in  our  joint  undertaking  in  Cumberhmd.  Not  having  been  favoured  with  an  answer, 
I  have  now  to  state,  if  1  do  not  receive  a  reply  to  tliis,  1  shall  take  the  earliest 
opportunity,  suitable  with  my  convenience,  to  visit  the  mines,  and  thus  ascertain  the 
state  of  affairs  there,  the  expense  of  which  journey  (on  the  settlement  of  our  accounts) 
will  necessarily  be  in  part  paid  Ijy  yourselves.  As  I  think  it  likely,  at  this  time, 
something  might  be  done  with  those  parts  of  our  property  which  have  for  so  long  a 
time  been  in  abeyance,  I  shall  be  glad  to  know  whether  'it  is  yet  your  intention  to 
endeavour  to  recover  the  money  we  formerly  so  unprofitably  expended,  l>y  disposing, 
in  some  way,  of  this  part  of  our  land.  At  this  time,  I  think  it  might  be  for  our 
advantage  if  a  meeting,  for  the  purpose  of  business,  could  take  place  between  us  in 
London  ;  but,  unless  there  be  an  uniform  inclination  to  turn  to  account  the  interests 
we  possess  in  common,  so  far  as  the  mines  are  concerned,  we  may  be  sjjared  the 
trouble  of  meeting,  and  the  information  I  require  from  you  may  be  communicated  bv 
letter."  ^ 

The  following  correspondence  then  took  place  : — 

Clarke  to  Hart,  1st  November  1851. — "In  answer  to  your  letter  of  the  31st 
ultimo,  I  beg  to  refer  you  to  Mr.  Chapman's  letter  of  the  4th  of  May  1850,  and  also 
to  call  your  attention  to  one  of  yours,  addressed  to  me  on  the  27th  November  1849. 
Provided  you  consider  yourself  entitled  to  any  further  information,  all  I  can  say  is, 
the  law  is  open  to  you,  and  the  sooner  you  prove  it  the  better." 

[245]  Hart  to  Clarke,  10th  November  1851.— "Sir,— Yours,  from  Keswick,  of 
the  1st  instant,  posted  from  Plymouth,  I  received  a  few  days  since.  When  I  wrote 
you  last,  it  was  in  the  hope  that,  by  this  time,  you  would  have  seen  the  folly  of  the 
course  you  have  taken  ;  however,  as  it  appears  otherwise,  so  let  it  be.  We  shall  all 
be  out  of  pocket  until  success  (if,  iVx.)  shall  enable  us  to  repay  all  that  has  been  ex- 
pended in  this  unfortunate  speculation.  Should  brighter  days  come,  and  you  should 
resist  the  payment  of  my  proper  proportion  of  the  interest  I  hold  in  this  property,  I 
shall  take  advantage  of  the  kind  advice  you  have  so  gratuitously  given,  and  let  the 
law  render  me  that  justice  you  appear  to  be  so  little  acquainted  with  ;  but  I  shall 
not  be  disposed  to  consult  the  Lord  Chancellor  until  our  mine  or  mines  yield  sutlicient 
to  pay  law  charges  :  thus,  yon  will  observe,  you  will  remain  in  peaceful  possession  of 
your  wrongdoing  until  I  find  your  intention  to  defraud  me  of  my  right  is  manifest 
by  the  fact,  and  then,  if  not  before,  you  shall  hear  of  your  most  obedient,  Thoaias 
Hart." 

No  further  communication  took  place  between  the  parties  till  the  23d  of  April 
1853,  when  Mr.  Hart's  solicitor  wrote  to  the  Defendants  as  follows : — 

"  Gentlemen, — I  have  been  consulted  by  Mr.  Hart  with  reference  to  his  interest 
in  the  Goldscope  and  other  mines,  purchased  by  him  in  conjunction  with  yourselves, 
and  am  directed  to  apply  to  you  for  an  account  of  costs  and  expenses  incurred  in 
working  the  mines,  as  also  an  account  of  the  proceeds  of  the  ores  raised  from  them, 
from  November  1849  to  the  present  time.  I  will  also  thank  you  to  inform  me  when 
it  will  be  convenient  for  you  to  produce  the  books  relating  to  the  mines,  for  the 
examination  of  myself  or  agent." 

[246]  Further  correspondence  ensued,  which  continued  to  the  month  of  July 
1853.  In  the  month  of  August  1853  the  bill  was  filed.  It  contained  the  following 
paragraph : — 

"  The  Defendants  allege  that  the  Plaintiff  had  not  paid  certain  calls  made  by  the 
company  on  his  shares  therein,  and  that,  by  reason  thereof,  the  Defendants  had  the 
right  and  power  to  declare  his  said  shares  to  be  forfeited  ;  and  that,  accordingly,  at 
a,  meeting  alleged  by  the  Defendants  to  have  been  held  on  the  31st  day  of  May  1850, 
at  which'the  Defendants  were  alone  present,  and  in  the  absence  of  the  Plaintitl",  they 
declared  the  Plaintiff's  said  shares  to  be  forfeited  ;  and  they  allege  that,  thereupon, 
he  ceased  to  have  any  share  or  interest  in  the  said  partnership,  or  in  its  property 
and  effects.  Whereas  the  Plaintiff  charges  that,  even  if  he  were  in  arrear  of  any 
calls  duly  made,  which  he  by  no  means  admits,  the  Defendants  had  no  right  or  power 
to  forfeit  his  shares  in  the  said  company,  for  by  the  cost-book  system,  as  recognized 
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in  Coniwal!,  a  company,  carried  on  on  such  system,  have  no  right  or  power  to 
forfeit  shares  for  non-payment  of  calls  unless  there  is  a  special  provision  to  enable 
them  to  do  so  written  and  entered  in  the  cost-book  or  deed  of  settlement  of  such 
company,  and  there  is  no  such  provision  written  or  entered  in  the  said  cost-book  of  the 
said  Goidscope  Mining  Company,  or  in  any  deed  of  settlement  thereof;  and  more- 
over, the  Plaintitt'  charges  that  no  resolution  was  ever  duly  passed  by  the  said  Gold- 
scope  Mining  Company,  declaring  his  shares  to  be  forfeited,  and  that  no  such 
resolution  was  even  ever  passed  by  the  Defendants  themselves,  either  on  the  said  31st 
day  of  May  1 850  or  at  any  other  time,  and  no  minute  of  any  meeting  of  the  said 
company  on  that  day,  or  of  any  such  resolution  passed  on  that  day,  is  entered  in  the 
said  cost-book  or  in  the  minute-book  of  the  said  [247]  company ;  and  the  Plaintiff 
further  charges,  that  long  after  the  said  31st  day  of  May  1850,  the  day  on  which  the 
Defendants  pretend  they  declared  the  Plaintiff's  shares  to  be  forfeited,  the  Defendants 
treated  the  Plaintiff  as  being  still  as  partner  in  the  said  company,  and  on  the  26th 
dav  of  August  1850,  the  Defendant  Charles  Nicholas  Patrick  Chapman  wrote  and 
sent  a  letter  to  the  Plaintiff,  in  which  he  stated  to  the  Plaintiff'  as  follows  : — '  Every 
day  is  increasing  your  proportion  of  costs  in  the  adventure,'  and  by  the  words  'the 
said  adventure,'  the  said  Charles  Patrick  Chapman  meant  the  said  Goidscope  Mining 
Company." 

The  Defendants  by  their  answers  denied  these  allegations  and  insisted  upon  the 
forfeiture,  and  evidence  was  entered  into  on  both  sides,  as  to  there  being  or  not  being 
a  custom  in  mines,  worked  on  the  cost-book  system,  as  recognized  in  Cornwall,  to 
forfeit  the  interest  of  shareholders  in  the  mines  for  non-payment  of  calls. 

The  cause  was  heard  before  the  Master  of  the  Rolls  on  the  9th  of  June  1854,  and 
His  Honour  was  of  opinion  that  the  alleged  custom  of  forfeiture  was  not  established, 
but  that  the  declaration  of  forfeiture  by  the  Defendants  on  the  31st  of  Maj'  1850, 
brought  the  adventure  to  a  conclusion,  so  far  as  the  Plaintiff  was  concerned.  The 
grounds  of  His  Honour's  decision  will  be  found  fully  stated  in  Mr.  Beavan's  Report 
above  referred  to. 

From  this  decision  the  Plaintiff"  appealed. 

Mr.  R.  Palmer,  Mr.  Collier  and  Mr.  W.  W.  Cooper,  in  support  of  the  appeal, 
cited  Feredaij  v.  Wightwick  (1  Euss.  &  Myl.  45) ;  Dale  v.  HamiUon  (2  Phil.  266) ; 
Clegg  v.  Fishwich  (1  Mac.  &  Gor.  294) ;  and  Collyer  on  Partnership  (page  784 
(2d  edit.) ). 

[248]  Mr.  Roupell,  Mr.  Cochrane  and  Mr.  Tapping,  for  the  Defendant  Clarke, 
and  Mr.  FoUett  and  Mr.  S.  Thompson,  for  the  Defendant  Chapman,  cited  Nmnvai/ 
v.  Bowe  (19  Ves.  144);  Prendergasi  v.  Ttirfm  (1  Y.  &  C.  C.  C.  98;  S.  C.  on  app.  13 
Law-J.  (N.  vS.),  Ch.  268)  ;  Boberts  v.  Eherlmrdt  (1  Kay,  148) ;  iredderhurn  v.  JFedderhurn 
(4  Myl.  &  Cr.  41) ;  Brmon  v.  De  Tastd  (1  Jacob,  284  ;  4  Russ.  126). 

Dec.  21.  The  Lord  Ju.stice  Turner.  The  Plaintiff'  in  this  cause,  alleging 
himself  to  be  a  partner  in  a  mining  concern,  has  filed  this  bill  to  have  the  partnership 
dissolved,  the  accounts  taken  and  the  property  realized  under  the  direction  of  the 
Court.  The  Defendants,  the  co-adventurers  in  the  mines,  by  their  answers  insist, 
that  the  Plaintiff's  shares  in  the  mines  have  been  forfeited,  and  that  he  has  ceased  to 
have  any  interest  in  them. 

His  Lordship  then  stated  the  facts  of  the  ease,  the  correspondence  and  the  decree 
at  the  Rolls,  and  proceeded  thus  : — The  Plaintiff  has  appealed  from  this  decree.  I 
fully  agree  with  the  Master  of  the  Rolls  in  thinking  that  the  evidence  fails  to 
establish  the  custom  of  forfeiture  on  which  the  Defendants  have  insisted.  The  right 
of  forfeiture  is  one  stridissimijuri.%  and  the  evidence  to  establish  such  a  right  ought 
to  be  clear  and  distinct,  but  the  evidence  on  the  part  of  the  Defendants  upon  this 
point  seems  to  me  to  be  far  from  satisfactory.  'The  bill  alleges  that  the  right  to 
forfeit  exists  only  where  there  is  a  special  provision  for  authorizing  it,  entered  in  the 
cost-book  or  deed  of  settlement.  The  attention  of  the  Defendants,  therefore,  was 
distinctly  drawn  to  the  point,  that  the  right  was  alleged  to  depend  upon  the  [249] 
agreement  contained  in  the  cost-book  or  deed  of  settlement,  and  not  upon  custom, 
independent  of  agreement,  but  the  Defendants'  witnesses  are  silent  upon  this  dis- 
tinction. They  state,  indeed,  that  it  is  a  principle  and  usage  of  the  cost-book  system, 
as  recognized  in  Cornwall  and  Devon,  that  the  companies  have  power  to  declare 
shares  forfeited  for  non-payment  of  calls,  but  this  may  well  be  if  it  be  the  custom  in 
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those  counties  to  insert  in  the  cost-book  or  deed  of  settlement  a  provision  authorizinfj 
such  forfeiture,  and  none  of  these  witnesses  state  whether,  in  the  instances  deposed  to 
by  them,  in  which  forfeitures  have  been  declared,  such  a  provision  existed  or  not. 
On  the  other  hand,  the  witnesses  on  the  part  of  the  Plaintiff  expressly  take  the 
distinction  between  the  cases  in  which  the  cosHjooks  or  deeds  of  settlement  contain 
provisions  authorizing  forfeiture,  and  those  in  which  no  such  provision  is  contained, 
and  wholly  deny  the  existence  of  the  right  of  forfeiture  in  cases  of  the  latter  class, 
and  this  evidence  is  strongly  confirmed  by  what  appears  to  be  the  practice  of  the 
Stannaries  Court,  in  which  the  course  is  not  to  declare  the  shares  of  defaulters 
forfeited,  but  to  sell  them  and  hand  back  to  the  defaulters  the  surplus  proceeds,  after 
payment  of  their  calls  in  arrear. 

I  feel  no  difficulty  therefore  upon  this  part  of  the  case,  but  beyond  this  I  regret 
to  say  that  I  am  unable  to  concur  in  the  judgment  of  the  Master  of  the  Rolls.  His 
Honour  has  been  of  opinion  that  the  declaration  of  the  forfeiture  worked  a  deter- 
mination of  the  adventure  so  far  as  the  Plaintifi"  is  concerned,  and  gave  the 
Defendants  a  right  to  take  the  Plaintiffs  interest  at  its  then  value,  accounting  to  him 
for  the  subsequent  profits  so  far  as  they  may  have  been  derived  from  the  excess  of 
the  value  above  the  amount  of  the  calls  in  arrear.  I  should  have  been  [250]  glad  to 
have  concurred  in  this  conclusion,  but  I  find  myself  unable  to  do  so. 

This  is  an  adventure  in  which  as  to  the  material  part  of  the  property  embarked 
in  it  there  was  a  legal  interest  vested  in  the  Plaintiff.  Up  to  the  moment  when  the 
alleged  declaration  of  forfeiture  was  made  the  Plaintiff  had  beyond  all  question  a 
joint  interest  in  the  adventure,  and  it  is  difficult  to  see  how  the  alleged  declaration  of 
forfeiture,  which  there  was  no  authority  to  make,  could  operate  to  destroy  that 
interest,  or  to  alter  or  affect  it.  The  decree  seems  to  have  proceeded  upon  the 
ground  that,  no  time  being  limited  for  the  duration  of  the  adventure,  the  Defendants 
had  full  power  to  determine  it ;  and  that  it  was  determined  by  the  declaration  of 
forfeiture.  But  the  object  of  that  declaration  was  to  determine  the  adventure,  not  as 
to  all  the  adventurers,  but  as  to  the  Plaintiff  alone,  entitling  the  Defendants  to  the 
Plaintiff's  share ;  and  I  do  not  see  how,  in  the  absence  of  any  special  provision  for 
the  purpose,  the  Defendants  could  have  the  right  so  to  determine  it. 

Assuming,  however,  that  the  declaration  of  forfeiture  worked  a  determination  of 
the  adventure  so  far  only  as  the  Plaintiff  was  concerned,  does  it  follow  that  the 
Defendants  were  entitled  to  take  the  Plaintiff's  share  at  its  then  value?  In  ordinary 
partnerships,  dissoluble  at  will,  the  dissolution  of  the  partnership  must  be  followed 
by  the  winding  up  of  the  concern  ;  no  partner  is  entitled  to  take  to  himself  the 
share  of  another  partner,  at  its  then  estimated  value  ;  and,  without  going  the  length 
of  holding  that  mining  adventures  are  to  be  considered  in  all  respects  as  trading 
partnerships,  I  certainly  am  not  prepared  to  hold  that  there  is  so  great  a  difference 
between  them  as  could  entitle  the  Defendants  so  to  take  the  Plaintiff's  shares. 
Special  provisions  may  be,  and  no  doubt  gene-[251]-rally  are,  inserted  in  agreements 
for  carrying  on  mining  adventures  to  provide  for  the  event  of  any  of  the  adventurers 
making  default  in  payment  of  their  due  proportions  of  the  expenses  of  the  concern  ; 
but,  if  there  be  no  such  provisions  contained  in  the  agreements,  I  cannot  think  that 
the  adventurers  who  have  paid  up,  can  be  entitled  to  take  the  law  into  their  own 
hands  as  against  the  defaulters.  Resort  must  as  I  think  in  such  cases  be  had  to  a 
Court  of  Justice  to  determine  what  is  right  to  be  done  between  the  parties.  Possibly 
the  course  adopted  in  the  Stannaries  Court  may  be  that,  which  in  ordinary  cases  it 
would  be  right  to  pursue,  but  of  course  each  case  would  be  governed  by  its  own 
circumstances. 

It  was  said,  however,  that,  whatever  might  have  been  the  Plaintiff's  rights  if  he 
had  come  promptly  to  this  Court  for  relief,  he  is  not  now  entitled  to  call  for  its 
interference.  That,  whilst  the  adventure  was  doubtful,  he  permitted  the  Defendants 
to  incur  expenditure  upon  the  speculation,  and  that  he  has  only  come  forward  to  assert 
his  title  when  the  adventure  was  likely  to  be  attended  with  success.  His  letter  of  the 
15th  of  April  1851,  certainly  gives  colour  to  this  charge,  and  it  is  upon  this  part  of 
the  case  I  have  felt  the  greatest  difficulty.  The  Court  has  leant  strongly  against 
conduct  of  this  description,  and  with  great  justice. 

Adventures  of  this  nature  are  necessarily  speculative,  and  it  is  inijust  that  parties, 
who  have  refused  to  bear  the  burthen  of  the  expenditure  whilst  the  speculation  is 
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doubtful,  should  come  in  and  claim  the  Ijenefit  of  it  when  it  has  turned  out  to  be 
advantageous;  but,  on  the  other  hand,  it  would  be  scarcely  less  unjust  to  lay  it  down 
as  a  '^eneral  rule  that  no  shareholder  in  a  mine  shall  be  entitled  to  relief  in  equity, 
when  the  adventure  becomes  productive,  unless  he  has  paid  up  his  calls  whilst  the 
[252]  adventure  continued  to  be  unproductive.  Persons  who  enter  into  speculations 
(if  this  description  mu.st  be  taken  to  have  looked  to  the  means  of  those  with  whom 
thev  embark  in  the  adventure,  and  to  calculate  upon  the  entire  burthen  which  may 
fall"  upon  them  if  the  means  of  their  co-adventurers  prove  inadequate  to  meet  the 
ex])enditure.  They  have  besides,  as  I  think,  the  right  to  resort  to  a  Court  of  Justice 
to  determine  what  is  just  to  be  done  when  their  co-adventurers  do  not  supply  their 
due  proportions  of  capital.  It  does  not,  therefore,  seem  to  me  that  it  would  be  right 
to  hold  that  the  adventurers,  who  continue  the  concern,  should  in  all  cases  be  entitled 
to  appropriate  to  themselves  all  the  profits  of  the  adventure  when  it  turns  out  to  be 
advantageous  as  against  those  who  have  failed  to  make  good  their  contributions. 

Each  case  of  this  description  must,  I  think,  be  governed  by  its  own  circumstances, 
and  what  is  mainly  to  be  looked  at,  as  I  think,  is  whether  there  has  been  a  purpose 
of  abandonment  on  the  part  of  those  who  have  made  default  in  their  contributions. 
If  there  has  been  such  a  purpose  of  abandonment,  that  purpose  cannot  be  recalled 
when  the  adventure  becomes  profitable.  If  there  has  not,  why  are  the  defaulting 
parties  to  be  deprived  of  any  benefit  which  may  result  to  them  from  the  other 
adventurers  being  compelled  to  resort  to  a  Court  of  Justice  for  relief  ? 

Looking  at  the  present  case  in  this  point  of  view,  I  have  (though  not  without 
considerable  doubt)  arrived  at  the  conclusion  that  the  Plaintiff  is  entitled  to  relief. 
He  distinctly  asserted  his  title,  and  gave  notice  to  the  Defendants  that  he  disputed 
their  right  to  forfeit  his  shares  before  the  forfeiture  was  declared.  His  title  was 
recognized  by  the  Defendant  Chapman  (under  whom  the  Defendant  Clarke  in  part 
claims)  in  August  1850,  for,  not-[253]-withstanding  what  is  said  in  the  answers,  I 
think  that  the  letter  of  that  date  cannot  be  regarded  otherwise  than  as  a  recognition 
of  the  Plaintiff's  title.  He  again  asserted  his  title  in  April  and  October  1851  ;  and 
in  November  1851  he  re-asserted,  and  in  effect  gave  notice  to  the  Defendants  that 
they  would  proceed  at  their  peril  ;  and,  although  he  made  no  further  assertion  of 
title  till  April  1853,  and  did  not  file  this  bill  till  August  in  that  year,  I  think  he  may 
fairly  be  considered  to  have  rested  during  that  interval  upon  the  notices  which  he 
had  previously  given. 

I  am  the  more  satisfied  with  the  conclusion  at  which  I  have  arrived,  as  there  is 
a  legal  interest  fin  a  considerable  part,  if  not  the  whole  of  these  mines,  remaining 
vested  in  the  Plaintiff,  and,  under  the  circumstances  of  this  case,  I  certainly  cannot 
see  my  way  to  declare  him  a  trustee  of  that  interest  for  the  Defendant  Clarke, 
which,  as  it  seems  to  me,  would  be  almost  the  necessary  consequence  of  holding  that 
his  beneficial  interest  in  the  property  had  ceased  ;  and  I  am  still  more  satisfied  with 
the  conclusion,  because  I  observe  that  the  Plaintiff  had  paid  up  more  than  his  full 
share  of  the  capital  originally  agreed  to  be  subscribed.  It  appears,  I  think,  that  he 
had  paid  somewhere  aljout  £400,  the  original  capital  which  was  agreed  to  be  suli- 
scribed  being  £1500,  his  share  of  which,  taking  the  one-third,  and  the  one-sixth  of 
the  one-third,  would  be  less  than  the  amount  which,  by  the  answer  of  the  Defendants 
in  paragraph  16,  is  stated  to  have  been  actually  paid  by  him. 

Although,  however,  I  think  the  Plaintiff  is  entitled  to  relief,  I  think  that  he  is 
not  entitled  to  it  to  the  extent  to  which  it  is  asked.  There  is  a  case  of  exclusion, 
and  he  is  therefore  entitled  to  a  declaration  that  the  adventure  ought  to  be 
determined,  but  the  expense  of  carrying  on  this  mine  has  fallen  upon  the  Defendants, 
and  the  conduct  [254]  of  the  business  has  been  left  to  them.  I  think,  therefore,  he 
must  submit  to  their  being  allowed  interest  on  the  excess  of  their  expenditure 
beyond  their  due  proportion,  and  must  be  put  upon  the  terms  of  not  questioning 
any  expenditure  bona  fide  made  by  them  in  carrying  on  the  mines. 

It  was  urged,  on  the  part  of  the  Defendants,  that  after  the  declaration  of  for- 
feiture they  could  not  have  claimed  against  the  Plaintiff  as  a  partner,  and  that  he 
ought  not  therefore  to  be  permitted  so  to  claim  against  them,  but  the  answer  to 
this  argument  is  that  the  Defendants  are  prevented  from  claiming  against  the 
Plaintiff  only  by  their  own  unauthorized  act. 

Several  points  were  ui'ged  on   the  part  of  the  Plaintiff  to   which   I  have  not 
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thought  it  necessary  to  advert,  but  it  may  be  as  well  to  add  that  I  think  this  case 
very  clearly  distinguishable  from  J'renderi/ast  v.  Tiirtmi  (1  V.  A;  C.  C.  C.  98,  attirmed 
on  appeal),  and  that  nothing  which  I  have  said  is  intended  in  any  way  to  detract 
from  the  authority  of  that  case,  in  which  I  fully  concur. 

Under  the  circumstauces  of  the  case,  I  think  it  will  bo  better  to  reserve  the 
question  of  sale,  and  that  the  proper  decree  will  be — To  declare  that  the  adventure 
ought  to  be  determined  ;  to  determine  it  accordingly  ;  to  direct  an  account  of  all 
sums  of  money  paid,  laid  out  and  expended  in  and  about  the  adventure,  and  of  the 
sums  contributed  by  the  Plaintiff  and  Defendants  respectively  for  that  purp(jse  ;  an 
account  also  of  the  produce  and  profits  of  the  mines  received  liy  the  I'laintitf  and 
I>efen(lants  respectively  ;  with  directions  that  in  taking  the  accounts  the  Defendants 
be  allowed  interest  at  five  per  cent,  on  the  excess  of  their  expenditure,  and  the 
Plaintiff  be  not  [255]  allowed  to  call  in  question  any  expenditure  limn  fide  made  in 
carrying  on  the  mines ;  the  Plaintiff  undertaking  to  pay  his  due  proportion  of 
expenses  to  be  incurred  beyond  receipts,  appoint  a  receiver  and  manager  to  carry 
on  the  mines  till  further  order,  with  liberty  to  each  party  to  propose  himself ;  re.serve 
the  question  of  sale  and  further  consideration  ;  no  costs  to  the  hearing. 

The  Lord  Ju.stice  Knight  Bruce.  Though  there  arc  differences  between 
Prcndergast  v.  Turion  (1  Y.  &  C.  C.  C.  98)  and  the  present  case — differences  favourable, 
I  think,  to  the  present  Plaintiff — I  am  not  sure  that  he  has  not  so  acted  as  to  bring 
him  within  reach  of  the  principles  on  which  that  decision  proceeded,  so  as  to  render 
the  dismissal  of  his  bill  a  correct  and  proper  course.  I  cannot,  however,  but  recollect 
that  he  seems,  under  the  grant  or  set  made  by  General  Wyndham,  to  have  acquired 
a  legal  title,  which  legal  title,  if  acquired,  has  not  in  my  opinion  been  defeated  or 
affected  by  anything  that  has  taken  place.  It  seems  to  me  still  available  in  a  Court 
of  law  to  the  Plaintiff,  and  accordingly,  as  I  view  the  matter,  if  he  were  to  bring  an 
action  against  the  Defendant  Mr.  Clarke,  or  against  both  the  Defendants,  founded 
on  that  grant  or  set,  and  their  disturbance  or  ouster  of  the  Plaintiff,  as  one  of  the 
grantees  named  in  it,  the  action  would  be  successful,  and  execution  in  it  could  not 
properly  be  restrained  at  law  or  in  another  suit  here  on  any  ground  appearing  in 
the  evidence  before  us. 

This  consideration,  and  a  portion  at  least  of  the  Defendants'  conduct  with 
reference  to  their  disputes  with  the  Plaintiff,  have  made  me  doubt  the  propriety  of 
dismissing  his  bill,  a  doubt  increased  by  the  view  taken  of  [256]  the  case  by  my 
learned  brother  ;  and  on  the  whole  I  think  that  I  may,  consistently  with  my  duty, 
accede  to  the  order  proposed  by  him,  which,  if  the  bill  ought  not  to  be  dismissed, 
is,  I  conceive,  the  right  order  to  make. 

[256]    The  Attorney-General  ;•.  The  Corporation  of  Beverley.    Before  the 
Lords  Justices.     Nov.  10,  11,  Dec.  13,  1854;  Jan.  17,  18.5.5. 

[S.  C.  15  Beav.  540;  1  Jur.  N.  S.  763;  24  L.  J.  Ch.  374;  3  Jur.  N.  S.  871  ;  27 
L.  J.  Ch.  66 ;  6  H.  L.  C.  310  ;  10  E.  R.  1315  (with  note).  Considered,  Attorney- 
General  v.  IFaxchandlers'  Company,  1870,  L.  R.  5  Ch.  508.  See  Merchant  Taylors' 
Company  v.  Attorney-General,  1871,  L.  R.  6  Ch.  516.] 

When  an  estate  is  given  upon  trust  to  pay  to  a  charity  an  income  exactly  equal  to 
the  then  rents,  the  charity  is  entitled  to  the  benefit  of  any  increase  ;  and  semble, 
that  the  same  rule  would  be  applied  if  a  portion  of  the  rents  not  given  to  the 
charity  were  wholly  dedicated  to  the  exoneration  of  rents  that  are  so  given  from 
burdens  which  would  otherwise  fall  on  them ;  but  the  principle  does  not  apply 
when  the  amount  given  to  the  charity  does  not  e(iual  the  amount  of  the  rent  at 
the  time. 

A  testator  in  1652  devised  to  a  corporation  a  farm,  which  he  described  as  yielding 
£47  a  year,  in  trust  and  confidence  to  pay  three  annual  sums  of  £20,  £10  and 
£10  for  certain  specified  charitable  purposes,  but  subject,  as  to  the  £20  per  annum, 
to  a  life  interest  which  he  gave  in  it  to  his  sister.  He  also  directed,  that  so  long  as 
the  taxes  for  the  maintenance  of  soldiers  should  continue,  what  the  corporation  could 
not  "  spare  out  of  overplus  of  rent,  viz.,  £7,"  should  be  deducted  out  of  the  annual 
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suras  in  which  his  sister  was  not  interested.  By  the  same  will  the  trustees  were 
directed  to  purchase  land  sufficient  to  produce  a  certain  income,  the  whole  amount 
of  which  the  testator  directed  to  be  applied  in  charity.  The  rents  having 
increased, —  . 

Held,  that  the  whole  income  of  the  farm  was  not  given  to  chanty. 

Held,  also,  that  the  corporation  was  not  entitled  to  the  whole  surplus,  but  that  the 
charity  was  entitled  to  40-47ths,  and  to  have  all  necessary  ordinary^  expenses  of 
taxes," repairs  and  costs  of  management  paid  out  of  the  remaining  7-i7ths  ;  and 
that,  'subject  thereto,  the  7-47ths  belonged  to  the  corporation  beneficially. 

Semble',  that  it  is  the  duty  of  an  appellate  jurisdiction  to  leave  undisturbed  a  decision 
in  w'hich  it  is  not  thoroughly  persuaded  that  there  is  error. 

Where  the  Court  sees  clearly  the  intention  of  the  founder  of  a  charity,  no  argument 
founded  on  length  of  time  can  prevail  against  it. 

This  was  the  appeal  of  the  Defendants,  the  Corporation  of  Beverley,  from  a 
decree  of  the  Master  of  the  Rolls  on  an  information  seeking  to  have  carried  into 
effect  certain  charitable  gifts  contained  in  the  will  of  Dr.  Metcalfe,  dated  in  1652, 
and  a  codicil  thereto.  The  case  is  reported  below  in  the  15th  Volume  of  Mr. 
Beavan's  Reports  (page  540). 

The  material  parts  of  the  will  were  the  following  : — 

"Whereas  I  have  purchased  a  messuage  or  farme  [257]  called  or  knowne  by 
ye  name  of  Silliards  situate  lying  and  being  in  Gilden  Murden  in  y^  County  of 
Cambridge  with  one  hundred  and  one  acres  of  arable  land  and  seven  acres  and  an 
halfe  of  pasture  and  all  other  the  appurtenances  thereto  belonging  (now  in 
ye  occupation  of  John  Cooper)  as  they  are  more  fully  specified  in  an  Indenture  of 
Bargaine  and  Sale  to  mee  my  heires  or  assignes  for  ever  bearing  date  y^  eight 
day  of  October  in  y«  yeare  of  our  Lorde  God  according  to  the  computation  of 
the  Church  of  England  one  thousand  six  hundred  and  fifty-one  for  y^  purchase 
of  w<^'>  saide  farme  I  paid  the  iust  and  full  sume  of  eight  hundred  and  forty  pounds 
as  is  acknowledged  in  the  said  Indenture  besides  other  necessary  charges  it  yielding 
the  yearely  rent  of  forty  and  seven  pounds  I  doe  give  and  bequeath  the  said 
farme  called  Silliards  w'^»  all  y*"  said  lands  and  appurtenances  thereto  belonging 
to  y"  Maiour  Aldermen  and  Burgesses  of  the  Towne  of  Beverlay  in  Yorkshire 
wherein  I  was  borne  and  to  their  successors  for  ever  nevertheless  in  and  w^'  this 
trust  and  confidence  in  them  reposed  y'  they  their  successors  and  assignes  shall 
employ  y®  yearely  rent  of  the  said  farme  with  y**  lands  and  appurtenances  in 
manner  and  forme  follomng  and  not  otherwise  namely  y'  they  shall  well  and 
truly  pay  or  cause  to  be  paid  yearely  and  every  yeare  for  ever  unto  y'^  preacher 
(as  he  is  commonly  called)  or  lecturer  of  y®  said  Towne  of  Beverlay  and  his 
successors  y""  sum  of  ten  pounds  of  good  and  lawful  money  of  England  and  to 
y**  schoolemaster  of  y^  said  Towne  and  to  his  successors  in  like  manner  y'^  sum 
of  ten  pounds  of  good  and  lawful  money  of  England  and  to  my  sister  Prudence 
Metcalfe  now  dwelling  in  the  said  Towne  of  Beverlay  during  her  naturall  life 
y"  sum  of  twenty  poundes  of  good  and  lawfull  money  of  England  yearely  and 
every  yeare  And  after  y^^  decease  of  my  said  sister  Prudence  Metcalfe  y'  they 
shall  well  &  truly  pay  [258]  or  cause  to  be  paid  the  said  twenty  pounds  yearely 
and  every  yeare  for  ever  unto  three  poore  scholars  of  the  Schoole  of  Beverlay 
(comonly  called  y<'  Free  Schoole)  naturally  borne  in  y''  said  Towne  for  their 
better  maintenance  at  the  University  of  Cambridge  viz'  to  every  one  of  the  three 
poore  scholars  the  sume  of  six  pounds  thirteen  shillings  &  fourepence  y*"  said  three 
poore  scholars  to  be  appointed  and  approved  from  tyme  to  tyme  by  y*"  said 
Maidur  Aldermen  &  Burgesses  and  their  successors  and  y^  lecturer  it  y*"  school- 
master of  y''  said  towne  &  their  successors  And  y""  said  maintenance  to  be  con- 
tinued to  every  of  y*"  said  poore  .scholars  untill  y^  tyme  that  thej^  have  taken 
y<'  degree  of  Master  of  Arts  if  they  so  long  continue  students  in  y^  University 
And  upon  condition  that  they  take  y*'  said  degree  at  y®  due  tyme  within  eight 
yeares  after  their  admission  into  y^  Universitie  But  if  there  be  not  allwaies  three 
poore  scholars  at  the  University  of  Camb  or  ready  to  goe  to  the  University  who 
shall  stande  in  need  of  that  maintenance  &  be  poore  men's  sons  who  are  not  able 
otherwise  to  maintaine  their  children  there  (for  my  will  is  that  no  son  of  any  of  the 
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Aldermen  or  of  any  other  who  are  of  sufficient  ability  to  niaintaine  their  children 
at  the  University  shal  be  capable  of  that  maintenance)  then  I  ordaiiu;  that  in 
y<:  interim  till  there  shal  be  such  poore  scholar  or  scholars  poore  men's  sons  what 
can  be  spared  of  the  said  twenty  poundes  (no  poore  scholare  having  above  six 
poundes  thirteen  shillings  &  foure  pence  yearely)  shal  be  distributed  amongst 
ye  poorest  people  of  y"  said  towne  together  with  y*"  money  w>''  in  this  my  will 
I  shall  hereafter  mention  Moreover  my  will  and  desire  is  that  so  long  as 
y  taxes  or  rates  to  y''  commonwealth  for  y"  maintenance  of  souldiers  shall  con- 
tinue what  y"  said  Maiour  Aldermen  and  Burgesses  cannot  spare  out  of  y  over- 
plus of  rent  viz'  seven  poundes  (for  y  farme  is  now  as  was  formerly  signified  lett 
for  forty  [259]  seven  pounds  per  annum  and  so  hath  been  lett  heretofore)  shal  be 
deducted  equally  out  of  y*"  twenty  poundes  per  annum  w<i'  they  are  to  pay  to 
their  lecturer  and  schooleraaster  that  my  sister  may  have  twenty  pounds  yearely 
it  every  yeare  wholy  and  intirely  paid  unto  her  " 

"I  give  and  bequeath  unto  y  Towne  of  Burwell  in  y<'  County  of  Cam- 
bridge whereof  I  was  Vicar  y*"  sume  of  thirty  &  two  poundes  \-  ten  shillings 
therewith  to  purchase  so  much  land  as  will  yield  yearly  it  every  yeare  for  ever 
y^  sum  of  thirty  shillings  Neverthelesse  in  \'  with  this  trust  &  confidence  in  them 
reposed  that  they  it  their  successors  shall  by  their  assigne  or  assignes  distribute 
y^  said  yearly  rent  of  thirty  shillings  yearely  every  yeare  for  ever  amongst 
y'^  poorest  people  of  y*"  said  Towne  upon  the  twentieth  day  of  December  or 
upon  the  day  before  or  after  as  shal  be  thought  convenient  And  my  will  is  that 
y«  said  purchase  be  made  w'''in  one  yeare  at  y^  furthest  after  y<^  said  money 
shall  be  payd  unto  them  by  my  executor" 

"I  give  and  bequeath  to  y^  Maiour  Aldermen  &  Burgesses  of  y'^  Towne  of 
Beverlay  aforesaid  in  Yorkshire  &  to  their  successors  y*"  sume  of  foure  hundred 
&  fifty  poundes  for  y*"  purchasing  of  so  much  free  land  as  will  yield  3'earely 
&  every  yeare  the  rent  of  twenty  &  two  poundes  &  tenn  shillings  Neverthelesse 
in  and  with  this  trust  and  confidence  reposed  in  them  y'  they  <\:  their  successors 
by  their  assigne  or  assignes  shall  distribute  twenty  poundes  of  the  saide  rent 
yearely  &  every  yeare  for  ever  amongst  y  poorest  of  y<^  people  of  their  Towne 
upon  y'^  twentyeth  day  of  December  or  y«  day  before  or  after  as  shal  be  thought 
most  convenient  by  y«  Maiour  &  Lecturer  of  y^  towne  for  y*"  tyme  being  And 
my  will  is  y'  so  long  as  y"  taxes  and  rates  due  to  y<^  Commonwealth  for 
maintenance  of  souldiers  shall  continue  y'  unless  they  [260]  can  spare  anything 
out  of  y«'  fifty  shillings  overplus  y"^  saide  rates  be  defrayed  out  of  y  said 
twenty  pounds  yearely  My  will  also  is  y'  this  purchase  shal  be  made  within  one 
yeare  &  an  halfe  after  y*"  said  money  is  paid  to  y"  said  Maiour  Aldermen  tt 
Burgesses  by  my  executor  at  the  furthest  w'^''  I  hope  my  executor  will  see  to  " 

The  codicil  was  as  follows : — 

"Whereas  in  y""  fifth  page  of  this  my  last  will  &  testament  there  is  mention 
made  of  a  gift  and  bequest  of  foure  hundred  &  fifty  pounds  to  y*^  Maiour  Aldermen 
■S:  Burgesses  of  y^  Towne  of  Beverlay  in  Yorkshire  et  their  successors  for  y''  pur- 
chasing of  twenty  two  pounds  ten  shillings  in  free  land  to  be  distributed  yearly 
and  every  yeare  unto  y'^  poorest  people  of  that  Towne  for  ever, — since  y  makeing 
of  this  my  last  will  &  testament,  that  purchase  is  made  by  me  in  Over  &  because  a 
greater  part  of  yi?  land  is  copyhold  so  y'  I  could  not  w"'out  y«  purchasing  of  a 
court  dispose  of  it  according  to  my  desire  and  intent  to  y^  use  of  my  last  will  and 
testament  I  also  purchased  a  court  to  inable  me  y'  my  heir  might  have  nothing 
to  doe  therein  And  y^  business  being  now  dispatched  my  will  is  y'  that  gift  iV 
legacy  be  disposed  of  according  to  y*"  true  intent  and  meaning  specified  in 
y'  saide  fifth  page  there  being  no  difference  in  anything  but  only  y'  now  a  great 
part  of  y"^   lands  will  be  copyhold." 

The  mayor,  aldermen  and  burgesses  of  Beverley  had  been  possessed  of  the  estates 
derived  under  the  devise  since  the  death  of  the  testator.  The  estate  at  Gildon 
Morden,  which  had  been  improved  by  an  inclosure  of  open  lands,  was  let  to  a  yearly 
tenant  at  the  annual  rent  of  £130. "  The  estate  Over  was  let  to  a  yearly  tenant  at 
the  annual  rent  of  £42.  The  sum  of  £10  a  year  was  re-[261]-gularly  paid  to  the 
lecturer  of  Beverley,  for  which  he  preached  a  sermon  every  Sunday,  in  the  afternoon, 
in  the  church  of  St.  Mary.     The  sum  of  £10  a  year  was  paid  to  the  master  of  the 
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grammar  school  of  Beverley,  and  yearly  exhibitions  of  £6,  13s.  4d.  each  were  given 
to  three  scholars  at  the  University  of  Caml)ridge  when  there  were  applications  for 
them  from  persons  of  the  description  mentioned  in  the  will,  and  they  were  continued 
to  the  scholars  for  the  time  specified  in  the  will.  The  residue  of  the  £20  provided 
for  exhibitions,  when  there  were  exhibitions  vacant,  and  the  sum  of  £20  out  of  the 
rents  of  the  estate  at  Over,  were  distributed,  with  other  charitable  funds  under  the 
management  of  the  corporation,  at  Christmas,  among  poor  persons  inhabitants  of  the 

The  information  prayed  that  it  might  be  declared  that  according  to  the  true 
construction  of  the  said  will  and  codicil  of  the  testator  the  surplus  of  the  rents,  after 
satisfving  the  said  pecuniary  payments,  expressly  specified  in  the  will  as  aforesaid, 
ought  to  be  applied  to  charitable  purposes,  and  that  the  mayor,  aldermen  and 
burgesses  ought  to  account  for  such  surplus,  and  that  the  ma3^or,  aldermen  and 
burgesses  might  account  for  and  pay  such  surplus  from  the  time  of  filing  the 
information,  and   that   a  scheme   might   be  settled   for   the  administration  of   the 

charity. 

By  the  decree  under  appeal  it  was  declared,  that  the  Defendants,  the  corporation, 
were 'beneficially  entitled  to  .so  much  of  the  increased  rents  of  the  charity  estates  in 
the  pleadings  mentioned  as  amounted  to  seven  forty-seventh  parts  of  the  estate  at 
Gildeu  Morden,  and  five  forty-fifth  parts  of  the  estate  at  Over,  but  subject  thereout 
to  defray  all  necessary  ordinary  expenses  of  taxes,  repairs  and  costs  of  management 
of  the  charity  property ;  and  it  was  declared  that  the  [262]  charity  was  entitled  to 
the  residue  of  such  increased  rents.  An  account  was  directed  to  be  taken,  and  a 
scheme  to  be  settled. 

The  Solicitor-General,  Mr.  Roupell  and  Mr.  T.  H.  Terrell,  for  the  Attorney- 
General. 

Mr.  Lloyd  and  Mr.  Cankrien,  for  the  Appellants. 

The  following  authorities  were  referred  to  : — The  Attorney-General  v.  The  Drapers' 
Companii  (2  Beav.  508);  The  Attmney-General  v.  The  Skinners'  Compani/  (2  Russ.  435) ; 
The  Al'tornet/-General  v.  The  Coopers'  Company  (3  Beav.  29) ;  Jack  v.  Burnett  (12  CI.  & 
Fin.  828) ; '  The  Attorney-General  v.  The  Mayor  of  Bristol  (2  J.  &  W.  294) ;  The 
Attorneii-General  v.  The  Corporation  of  South  Molton  (14  Beav.  357  ;  and  on  appeal,  5 
H.  of  L.  Cas.  1);  St^lhhs  v.  Sarqm  (2  Keen,  2G7  ;  3  Myl.  &  Cr.  507);  Dawson  v. 
Clark  (15  Ves.  409  ;  18  Ves.  247)';  Pratt  v.  Sladden  (14  Ves.  193) ;  Walton  v.  Walton 
(14  Ves.  318);  The  Attorney-General  v.  Gascoigne  (2  Myl.  &  K.  647);  and  The 
Attorney-General  v.  The  Master,  etc.,  of  Catherine  Hall,  Cambridge  (Jac.  381). 

Jan.  17, 1855.  The  Lord  Ju.stice  Knight  Bruce.  The  decree  in  this  cause,  as 
drawn  up,  does  not  seem  to  me  to  express  with  exact  accuracy  the  construction  put 
by  the  Master  of  the  Rolls  on  Dr.  Metcalfe's  testamentary  dispositions  as  to  the 
estates  in  question,  but,  I  think,  shews  with  sufiicient  plainness  for  practical  purposes 
what  that  construction  was,  and  provides  intelligibly  [263]  for  giving  eilect  to  it. 
This  remark  is  one  as  to  form  merely. 

With  regard  to  the  substance  of  the  case,  considering  the  language  of  the 
testator  independently  of  the  authorities,  considering  it  also  in  connection  with  the 
authorities,  and  considering  the  manner  in  which  (as  I  understand)  during  a  great 
number  of  years  that  language  has  been  practically  interpreted,  I  have,  after  much 
attention  to  the  matter,  found  myself  unable  to  free  my  mind  from  doubt  whether 
His  Honour  has  taken  the  view  that  ought  to  be  taken  of  the  testator's  meaning. 
But  I  doubt  only.  Seldom  indeed,  or  never,  have  I  met  with  a  case  to  my 
apprehension  of  more  difficulty ;  and  had  the  cause  come  before  me  originally,  it  is 
very  possible  that,  from  mere  inability  to  arrive  at  a  satisfactory  conclusion,  and 
from  the  opinion  that  in  such  circumstances  it  would  not  be  right  to  disturb  an 
existing  state  of  things,  I  should  have  dismissed  the  information. 

The  suit  is  however  before  us  under  other  conditions ;  for  though,  in  a  sense,  we 
are  rehearing  it,  yet,  in  a  sense  and  according  to  ordinary  acceptation,  this  is  an 
appeal,  and  the  pleadings  and  evidence  here  being  merely  those  which  were  before 
the  Master  of  the  Rolls,  we  must  so  view  the  matter.  But  it  is,  I  apprehend, 
generally  understood  to  be  the  duty  of  an  Appellate  Judge  to  leave  undisturbed  a 
decision  where  he  is  not  thoroughly  persuadecl  that  there  has  been  error.  It  is,  I 
believe,  in  appeals  as  much  a  rule  or  maxim  of  the  English  Court  of  Chancery,  as  it 
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was  of  the  civil  law,  that  to  doubt,  to  entertain  grave  and  solid  duiiljt,  is  to  affirm  ; 
l)ecause  to  reverse  is  to  disturb  an  existing  state  of  things.  Certainly,  it  has  not 
l>een  uncommon  for  Judges  when  rcversing'to  avow  that  they  have  hesitated,  and  to 
express  distrust;  nor,  considering  that  sometimes,  or  perhaps  often,  the  Judge 
appealed  from  is  a  man  not  less  likely  to  l)e  accurate  than  [264]  the  Judge  appealed 
to,  and  how  often  reversals  and  affirmances  are  alike  reversed,  does  it  apiiear  to  me 
that  this  can  justly  be  blamed.  But  still,  in  whatever  form,  and  with  whatsoever 
sincerity  terms  of  defence  and  diffidence  may  be  used,  a  reversal  can  .scarcely  proceed 
from  a  Judge  fit  for  his  office  without  a  conviction,  in  his  own  mind,  that  he  is  right. 
I  must,  therefore,  be  for  affirmance,  wholly  or  substantially,  in  the  present 
instance.  It  was,  unless  I  mistake,  stated  at  the  Bar  that  this"a])peal  originateil, 
mainly  or  solely,  in  a  recent  judgment  of  the  House  of  Lords  pronounced  between 
the  Attorney-General  and  the  Corporation  of  South  Molten.  The  two  cases,  how- 
ever, seem  to  me  materially  different,  and  the  decree  before  ns  can  well,  I  think, 
stand  consistently  with  that  authority,  an  authority  from  which,  even  if  we  were 
not,  as  we  are,  bound  by  it,  I  should  not  be  prepared  to  dissent. 

The  Lord  Justice  Turner.  This  is  an  appeal  from  a  decree  of  the  Master  of 
the  Kolls,  and  the  question  arising  upon  it  is,  what  are  the  rights  of  the  parties  in 
the  surplus  income  of  an  estate  made  subject  to  some  charitable  trusts  I 

Robert  Metcalfe,  the  testator,  by  his  will,  dated  the  9th  of  October  1652,  devised 
as  follows.  [His  Lordship  read  the  material  parts  of  the  will,  as  set  out  above.] 
The  testator  has  then  given  various  legacies.  By  a  codicil  to  his  will — [His  Lordship 
read  the  codicil.] 

The  Master  of  the  Rolls  has  been  of  opinion,  and  by  his  decree  has  declared — 
[His  Lordship  read  the  decree.] 

The  corporation  have  appealed  from  this  decree,  contending  that  they  are 
entitled  to  the  whole  surplus  in-[265]-come  of  the  Gilden  Morden  estate,  after 
deducting  the  £40  per  annum  given  to  the  preacher,  schoolmaster  and  poor  scholars  ; 
and  to  the  whole  surplus  income  of  the  Over  estate,  after  deducting  the  £20  per 
annum  given  to  the  poor  ;  and  the  corporation  having  thus  opened  up  the  decree,  it 
has  been  contended  before  us,  on  the  part  of  the  Attorney-General,  that  the  charities 
interested  in  the  respective  estates  are  respectively  entitled  to  the  surplus  incomes 
of  those  estates. 

It  will  be  convenient  first  to  consider  the  case  made  on  the  part  of  the  Attornej'- 
General.  It  is  now  well  settled,  that  if  the  whole  amount  of  the  rents  and  profits  of 
an  estate  as  they  stand  at  the  time  be  given  to  a  charity,  the  charity  is  entitled  to 
the  benefit  of  any  increase  in  those  rents  and  profits,  the  disposition  of  the  whole 
rents  and  profits  being  considered  to  amount  to  a  disposition  of  the  estate,  and 
(although  I  am  aware  of  no  case  to  that  effect)  I  presume  that  the  same  rule  would  be 
applied  if  a  portion  of  the  rents  and  profits,  not  given  to  a  charitj',  1)e  wholly  dedi- 
cated to  the  exoneration  of  the  portion  of  rents,  which  is  so  given,  from  burdens  which 
would  otherwise  fall  upon  it ;  but  if  the  whole  rents  and  profits  be  not  given  to  or 
for  the  benefit  of  the  charity,  the  principle  on  which  the  rule  is  founded  ceases  to 
have  any  application  ;  and  I  can  find  no  case  in  which  in  such  a  state  of  circum- 
stances the  rule  has  l)een  held  to  apply. 

Now  in  the  case  before  us  the  whole  rents  and  profits  are  clearly  not  given  to  the 
charity,  and  the  portion  of  the  rents  and  profits  not  so  gi\en  is  not  wholly  dedicated 
to  the  exoneration  of  the  portion  which  is  so  given  ;  for,  as  to  the  Gilden  Morden 
estate,  the  will  shews  that  the  testator  must  have  contemplated  that,  at  some  future 
time,  the  portion  of  the  rents  not  given  to  the  charity  would  [266]  exceed  the  taxes 
upon  the  estate  ;  and  as  to  the  Over  estate  he  is  wholly  silent  as  to  the  surplus  of  the 
rents  beyond  what  is  given  to  charity.  There  is  in  the  present  case  also  this  circum- 
stance to  be  consider'ed — that  if  the  increase  of  the  rents  had  taken  place  in  the 
lifetime  of  the  testator's  sister,  it  would  be  scarcely  po.ssible  to  .say,  that  he  could 
have  intended  the  charities  to  take  the  benefit  of  the  increase  ;  and  it  is  further  to 
be  observed  that  where  the  testator  intended  the  whole  income  to  go  to  charity,  he 
has  so  expressed  it,  as  in  the  case  of  the  disposition  in  favour  of  the  poor  of 
Barwell.  I  think,  therefore,  that  the  claim  to  the  whole  increased  income  put 
forward  on  the  part  of  the  Attorney-General  on  behalf  of  the  charities  cannot  be 
maintained. 
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As  to  the  case  of  resulting  trust,  which  has  been  suggested,  this  record  is  not,  I 
think,  properly  framed  to  raise  that  question,  and  I  therefore  give  no  opinion  upon 
it ;  but  I  desire  it  to  be  understood  that  in  being  silent  upon  this  point  I  am  not  to 
be'  considered  as  acquiescing  in  the  opinion  that  such  a  case  could  ever  have  been 
maintained,  and  much  less  in  the  opinion  that  it  could  now  be  successfully  brought 

forward. 

The  claim  of  the  Attorney-General,  on  behalf  of  the  charities,  to  the  whole 
income  being  disposed  of — the  remaining  question  upon  this  record  is,  whether  the 
increased  income  belongs  wholly  to  the  corporation  or  is  to  be  apportioned  between 
the  corporation  and  the  charities,  according  to  the  declaration  contained  in  the 
decree.  This  question  seems  to  me  to  depend  upon  a  short  point — whether  upon 
the  true  construction  of  this  will,  the  corporation  was  intended  to  take  apportioned 
parts  of  certain  rents  or  the  residue  or  surplus  of  the  rents,  whatever  those  rents 
might  be.  In  the  former  case  [267]  The  Attorney-General  v.  The  Drapers'  Company 
(2  Beav.  508),  would  apply  :  in  the  latter  the  case  would  be  governed  by  South 
Molton  Corporation  v.  The  Attorneij-General  (5  H.  of  L.  Cas.  1),  as  decided  in  the  House 
of  Lords.  We  must  consider,  therefore,  what  is  the  true  construction  of  this  will, 
and,  upon  examining  it,  I  am  satisfied  that  the  intention  was,  that  the  corporation 
should  take  only  apportioned  parts  of  the  yearly  rents,  paying  out  of  the  apportioned 
parts  the  burdens  upon  the  estates  respectively.  As  to  the  Gilden  Morden  estate  the 
disposition  commences  by  stating  the  then  yearly  rent  to  be  £47.  The  testator  then 
proceeds  to  devise  the  estate  to  the  corporation,  but  in  trust  that  they  shall  employ 
the  yearly  rent  which,  looking  at  the  context,  must  I  think  be  understood  to  mean 
the  then  "yearly  rent,  the  £47,  which  he  had  before  mentioned,  in  manner  following, 
and  no  otherwise.  He  then  proceeds  to  declare  the  trusts  for  the  charities,  but  the 
express  declaration  of  trust  does  not  extend  beyond  £40  a  year,  and  if  the  will  had 
stopped  at  this  point  there  would  have  been  ground  to  contend  that  the  case  ought 
to  be  governed  by  The  Attorney-General  v.  Tlie  Mayor  of  Bristol  (2  Jac.  &  W. 
294),  but  the  testator  adds,  "  Moreover,  my  will  and  desire  is  that  so  long  as  the 
taxes  of  rates  to  the  Commonwealth  for  the  maintenance  of  soldiers  shall  continue, 
what  the  said  mayor,  aldermen  and  burgesses  cannot  spare  out  of  the  overplus  of  rent, 
viz.,  £7  (for  the  farm  is  now,  as  was  formerly  signified,  let  for  £47  per  annum,  and  so  has 
been  let  heretofore),  shall  be  deducted  equally  out  of  the  £20  per  annum  which  they 
are  to  pay  to  their  lecturer  and  schoolmaster,  that  mj'  sister  may  have  £20  yearly  and 
every  year  wholly  and  entirely  paid  unto  her,"  and  this  clause  shews  what  the 
corporation  were  to  take.  They  were  to  take  the  overplus  of  the  rent,  for  they  were 
to  pay  the  taxes  out  of  it  ;  but  then  the  clause  defines  the  amount  of  the  overplus 
[268]  which  they  were  to  take,  viz.,  £7.  If  the  intention  had  been  that  the  corpora- 
tion should  take  the  overplus  of  the  rent,  whatever  that  overplus  might  be,  there 
would  have  been  no  occasion  for  the  introduction  of  the  £7  under  the  videlicet. 
This  clause,  coupled  with  the  mention  in  the  previous  part  of  the  will  of  the  precise 
amount  of  the  rent,  seems  to  me  plainly  to  shew  what  was  the  intention  of  the 
testator  as  to  the  Gilden  Morden  estate,  and  I  think  the  language  of  the  will  affords 
no  less  plain  an  indication  of  the  same  intention  as  to  the  Over  estate. 

In  the  argument  on  the  part  of  the  Appellant  some  reliance  was  placed  upon  the 
Bristol  case,  which  I  have  already  mentioned,  but  in  that  case  the  surplus  referred  to 
was  not  of  a  certain  definite  amount,  a  circumstance  which  entirely  distinguishes  it 
from  the  present  case. 

The  Appellants'  main  reliance,  however,  was  upon  the  South  Molton  case  as 
decided  by  the  House  of  Lords,  which  was  said  to  affect  the  authority  of  the  Drapers' 
Company's  case.  This  appeal  indeed  was  directly  attributed  to  the  South  Molton 
case,  but  no  two  cases  can  be  more  distinguishalile  than  the  present  case  and  the 
South  Molton  case,  for  the  disposition  in  the  South  Molton  case  was  plainly  of  the 
residue  of  the  rents,  whatever  that  residue  might  lie.  There  is  nothing  which  I  can 
find  in  the  South  Moulton  case  to  impeach  the  authority  of  the  Drapers'  Company's 
case,  a  case  which  certainly  does  not  stand  by  itself. 

The  Appellants  also  relied  upon  the  length  of  time,  but  if  the  Court  clearly  sees 
what  the  intention  of  the  testator  was,  and  that  there  has  been  a  breach  of  trust  in 
the  non-observance  of  that  intention,  I  apprehend  that  no  argument  founded  on  the 
length  of  time  can  prevail.     Upon  the  whole  my  opinion  in  this  case  agrees  with 
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that  of  the  Master  of  the  Rolls,  and  the  appeal  therefore  imi.st  [269]  l.e  dismissed 
but  as  the  question  was  certainly  open  to  very  serious  douhts,  1  thmk  it  must  bd 
dismissed  without  costs. 

By  the  decree  made  on  the  appeal  the  declaration  contained  in  the  decree  at  the 
Kolls  was  varied  as  follows  :— Declare  that  according  to  the  true  construction  of  the 
will  forty  undivided  forty -seventh  parts  of  the  rents  and  profits  of  the  estate  in 
Gildeii  Morden  were  applicable  and  ought  to  be  applied  to  and  for  the  charitable 
intents  and  purposes  in  the  said  will  declared  concerning  the  same,  without  any 
deduction  therefrom  for  or  in  respect  of  the  necessary  ordinarv  e.xpen.ses  of  taxes  and 
repairs  or  the  costs  of  management  of  the  said  estate,  and  tliat  the  remaining  seven 
undivided  forty-seventh  parts  of  the  said  rents  and  profits  were  applicable  and  ou<'ht 
to  be  applied  in  the  first  place  in  payment  of  all  neces.sary  ordinary  expenses  of  taxes, 
repairs  and  costs  of  management  of  the  whole  estate,  and  sul)ject  thereto  belonged 
to  the  said  Defendants  the  mayor,  aldermen  and  burgesses  of  the  town  of  HeveHey 
for  their  own  use  and  benefit ;  and  that  forty  undivided  forty-fifth  parts  of  the  rents 
and  profits  of  the  estate  at  Over  were  applicable  and  ought  \o  be  ajjplied  to  and  for 
the  charitable  intents  and  purposes  by  the  said  will  declared  concerning  the  same, 
without  any  deduction  therefrom  for  or  in  respect  of  the  necessary  ordinary  expenses 
of  taxes  and  repairs  or  the  costs  of  management  of  the  said  last-mentioned  estate, 
and  that  the  remaining  five  undivided  forty-fifth  parts  of  the  said  last-mentioned 
rents  and  profits  were  applicable  and  ought  to  be  applied  in  the  first  place  in  payment 
of  all  necessary  ordinary  expenses  of  taxes,  repairs  and  costs  of  management  of  the 
whole  of  the  said  last-mentioned  estate,  and  subject  thereto  belonged  to  the  said 
Defendants  the  mayor,  aldermen  and  burgesses  of  the  town  of  Beverley  for  their  own 
use  and  benefit. 

[270]    JoRTiN  V.  The  South-Eastern  Railway  Company.     Before  the  Lords 
Justices.     Dec.  2,  7,  8,  11,  12,  1854;  Jan.  18,  1855. 

[S.  C.  2  Sm.  &  G.  48;  18  Jur.  325;  1  Jur.  N.  S.  433;  24  L.  J.  Ch.  343;  27  L  J 
Ch.  145  ;  4  Jur.  N.  S.  467  ;  6  H.  L.  C.  425;  10  E.  R.  1360.  As  to  construction 
of  Statutes  (6  De  G.  M.  &  G.  275),  see  In  re  Burdett,  1888,  20  Q.  B.  D.  314.] 

A  harbour  company  was  empowered  by  its  Act  of  Incorporation  to  raise  money  on 
mortgages  of  the  works  and  tolls,  which  were  not  to  be  eflectual  until  thev  were 
entered  in  the  company's  books  by  its  clerk,  and  a  memorial  of  the  entry  was 
indorsed  on  them  : — 

Held,  that  an  unindorsed  mortgage,  regular  in  other  respects,  was  effectual. 

Such  provisions  as  these  respecting  the  indorsement  depend  on  the  purpose  of  the 
Act.  If  it  be  one  of  public  concern,  they  are  construed  largely,  as  in  the  Annuity 
Acts,  Shipping  Acts  and  the  modern  statutory  provisions  for  registering  judgments  ; 
but  if  not,  the  effect  is  limited  by  the  purpose  of  the  Act. 

The  true  meaning  of  the  Exchequer  Loan  Commissioners  Acts  is,  that  the  Com- 
missioners have  power  to  sell  property  comprised  in  their  securities  as  against  all 
persons  over  whom  they  have  an  absolute  priority,  but  not  as  against  prior 
incumbrancers,  except  so  far  as  these  may  have  conceded  their  priority.  There- 
fore, where  prior  mortgagees  of  the  works  and  tolls  of  a  harbour  agreed  that,  on 
the  Commis-sioners  making  an  advance,  the  tolls  should  be  applied — first,  in  paying 
interest  on  the  Commissioners'  advances  :  secondly,  in  paying  interest  on  the  prior 
mortgages ;  thirdly,  in  reduction  of  the  principal  of  the  Commissioners'  advance 
till  it  was  paid  off,  and — the  tolls  being  insufficient  to  keep  down  the  interest  on 
the  Commissioners'  advances — they  sold  the  subject  of  their  security  to  a  railway 
company  with  notice  of  the  agreement.  Held,  that  the  purchasers  took  subject  to 
the  charge  of  the  prior  mortgagees  in  respect  of  the  interest  in  their  securities. 

The  above  agreement  was  made  in  1818.  In  1833,  before  the  .sale  to  the  railway 
company,  one  of  the  prior  mortgagees  wrote  to  the  treasurer  of  the  harbour  com- 
pany complaining  of  non-payment  of  interest.  The  treasurer  replied  that  no 
interest  had  been  paid  since  1821,  as  the  income  of  the  harbour  left  but  a  small 
surplus  after  payment  of  expenses,  but  that  he  was  at  all  times  willing  to  give 
information  to  the  mortgagee  or  to  any  other  gentleman   who  had    embarked 
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property  in  the  undertaking.  Held,  that  the  agreement  and  the  correspondence 
took  the  case  out  of  the  Statute  of  Limitations  both  as  to  principal  and  interest. 
The  above  mortgages  were  in  the  nature  of  a  Welch  mortgage,  being  in  a  form  pre- 
scribed by  the  Harbour  Act,  whereby  the  works  and  tolls  were  demised  until  the 
mortgages  were  paid  off.  Held,  that,  whether  the  mortgagees  could  proceed  at  law 
or  not,  "they  were  entitled  to  sue  in  equity. 

This  was  the  appeal  of  the  Defendants  the  South-Eastern  Railway  Company 
from  a  decision  of  Vice-Chancellor  Stuart,  reported  in  the  second  volume  of 
Messrs.  Smale  and  Giffard's  Keports  (page  48),  where  the  facts  are  fully  stated. 

The  nature  of  the  arguments  adduced  on  the  appeal  appear  sufficiently  from  the 
judgment. 

[271]  Mr.   Koundell   Palmer,  Mr.   Bailey  and  Mr.   Charles  Hall  were  for  the 

Plaintiff. 

They  referred  to  JVillis  v.  Brmvn  (10  Sim.  127) ;  Hodson  v.  Slmrpe  (10  East,  350) ; 
Stansfield  v.  Hobson  (3  De  G.  Mac.  &  G.  620) ;  Sandon  v.  Hooiier  (6  Beav.  2-46) ; 
Burrell  v.  Lord  Egremont  (7  Beav.  205)  ;  and  Tunsfall  v.  Trappes  (3  Sim.  286). 

The  Solicitor-General,  Mr.  Wigram,  Mr.  Malins  and  Mr.  Pole,  for  the 
Defendants. 

They  cited  and  commented  on  Beere  v.  Head  (3  Jo.  &  Lat.  340) ;  Foster  v.  Smith 
(2  Y.  &  C.  C.  C.  193);  Hodyes  v.  The  Croydon  Canal  Company  (3  Beav.  86);  Doe  v. 
Lightfoot  (8  M.  &  W.  553) ;  'llliippii  v.  Hillary  (3  B.  &  Ad.  399)  ;  Routledge  v.  Bamsay 
(8  Ad.  &  Ell.  221);  Cawleyv.  Furnell  (12  C.  B.  291);  Holland  v.  Clark  (1  Y.  &  C. 
C.  C.  151) ;  Du  Vigier  v.  Lee  (2  Hare,  326) ;  and  Neve  v.  Hollands  (16  Jur.  933). 

Mr.  Bailey  in  reply  referred  to  Holmes  v.  Kerrison  (2  Taunt.  323)  and  Way  v. 
Bassett  (5  Hare,  55). 

Judgment  reserved. 

Jan.  18,  1855.  The  Lord  Justice  Turner.  This  is  an  appeal  from  a  decree  of 
the  Vice-Chancellor  Stuart. 

The  Plaintiff  in  the  suit  claims  to  be  entitled  to  several  [272]  mortgages  made 
by  the  Folkestone  Harbour  Company  under  the  powers  of  their  Act  of  Parliament 
(47th  Geo.  3,  c.  ii.)  to  various  persons,  by  whom  the  same  were  afterwards  transferred 
to  John  Jortin,  the  Plaintiff's  testator.  The  property  comprised  in  these  mortgages 
was  subsequently  mortgaged  by  the  company  to  the  Exchequer  Loan  Commissioners, 
by  whom  it  was  sold  to  the  South-Eastern  Railway  Company,  and  the  liill  is  filed  for 
the  purpose  of  enforcing  again.st  that  company  the  mortgages  in  which  the  Plaintiff 
is  interested. 

The  Defendants,  the  railway  company,  resist  the  claim  of  the  Plaintiff  upon  the 
following  grounds: — 1st.  That  the  mortgages  in  which  the  Plaintiff  claims  to  be 
interested  are  wholly  invalid  and  ineffectual.  2d.  That  the  Exchequer  Loan  Com- 
missioners had  power  to  sell  and  have  sold  the  property  to  them,  discharged  of  the 
prior  mortgages.  3d.  That  the  rights  of  the  Plaintiff',  if  any,  are  barred  by  the 
Statute  of  Limitations,  or  at  all  events,  that  the  Plaintiff's  claim  for  interest  is  to  a 
great  extent  barred  by  that  statute  ;  and,  4thly,  That  the  Plaintiff's  remedy,  if  any, 
is  at  law. 

These  grounds  of  objection  to  the  Plaintiff's  claim  were  urged  before  the  Vice- 
Chancellor,  and  he  was  of  opinion  that  they  could  not  be  maintained,  and  accordingly 
made  a  decree  in  substance,  enforcing  against  the  Defendants  the  rights  claimed  by 
the  Plaintiff.     The  appeal  before  us  is  from  that  decree. 

The  Folkestone  Harbour  Company  was  incorporated  by  an  Act  47  Geo.  3,  c.  ii, 
by  which  power  was  given  to  the  company  to  construct  a  pier,  harbour,  wharfs, 
warehouses  and  other  buildings,  and  to  levy  certain  rates,  tolls  and  duties ;  and  the 
company  was  empowered  to  liorrow  any  sum,  not  exceeding  £8000,  upon  mort-[273]- 
gage.  The  provisions  of  the  Act  as  to  the  money  to  be  borrowed  upon  mortgage,  are 
as  follows  :— By  section  23,  it  is  enacted,  "  That  in  case  the  company  of  proprietors 
shall  deem  it  expedient  to  Iwrrow  money  for  the  purpose  of  enabling  them  to  carry 
on  the  works  aforesaid,  it  shall  and  may  be  lawful  to  and  for  them,  and  they  are 
hereby  authorized  and  empowered,  from  time  to  time,  to  borrow  and  take  up  at 
interest,  on  the  credit  of  the  rates  and  duties  of  the  said  harliour,  any  sum  or  suras 
of  money  which  they  shall  deem  necessary  for  effectuating  the  purposes  of  this  Act, 
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not  exceeding  £8000,  and  to  demise,  grant,  l)argain  and  sell  the  property  of  the 
said  harbour  and  the  capital  stock  therein,  and  tlie  tolls,  rents  and  duties  arising  or 
to  arise  to  the  said  company  of  proprietors  by  virtue  of  this  Act  (the  costs  and 
charges  of  preparing  such  demise  or  demises  to"  be  paid  out  of  such  tolls,  rates  and 
duties)  as  a  security  for  any  sum  or  sums  of  money  which  shall  be  so  borrowed  with 
interest."  Then  it  provides  that  the  security  may  be  in  the  form  or  to  the  etlect 
following :—"  By  virtue  of  an  Act  of  Parlian'ient,  "^x.  We,  the  Folkestone  Harl)our 
Company,  in  consideration,  &c.,  do  hereby  demise,  grant,  bargain  and  sell  unto 
A.  B.  his  executors,  administrators  and  assigns,  the  aforesaid  harbour  and  buiUlings 
belonging  thereunto,  and  all  and  singular  the  rates,  rents  and  duties  payable  V>y 
virtue  of  the  said  Act,  and  all  our  right,  title  and  interest  of,  in  and  to  the"  same,  to 
be  holden  by  the  said  A.  B.,  his  executors,  administrators  and  assigns,  from 
the  day  of  ,  until  the  said  sum,  with  the  legal  interest  thereon,  shall  be 

fully  paid  and  satisfied,  which  demise,  in  form  aforesaid,  shall  be  as  valid  and  eflectual 
for  securing  the  repayment  of  the  monej'  therein  mentioned  as  any  mortgage  or 
demise  drawn  in  any  other  manner,  and  shall  be  construed  equitably  by  all  Courts 
according  to  the  intent  thereof."  Then  the  2-4th  section  gives  the  form  for  the 
transfer  of  [274]  mortgages,  and  the  25th  section  enacts,  "  That  such  demises  and 
transfers  shall  be  entered  or  a  memorial  thereof  made  in  the  book  or  books  of  the 
company,  by  the  clerk  or  clerks  to  the  said  company,  and  that  he  or  they  shall  also 
indorse  on  such  demises  and  transfers  a  memorandum  of  such  entry  or  memorial, 
and  until  such  entry  or  memorial  shall  be  made  of  such  demises  and  transfers,  and 
such  indorsements  made  thereon,  the  same  shall  not  be  valid  or  effectual,"  making, 
therefore,  the  validity  of  the  mortgage  to  depend  as  well  upon  the  entry  or  memorial 
as  upon  the  indorsement.  Then  the  26th  section  provides  that  the  interest  of  the 
mortgage  money  shall  be  provided  for  and  paid  to  the  persons  entitled  to  receive  it, 
prior  to  making  any  dividends  to  the  proprietors.  The  27th  section  of  the  Act  enacts 
that  six  calendar  months'  notice  shall  be  given  by  the  company  to  pay  off  or  by  the 
mortgagees  to  call  in  their  mortgages. 

The  mortgages  upon  which  the  PlaintifTs  claim  is  founded  were  created  under 
this  Act.  They  were  entered  in  the  company's  book.s,  and  the  transfers  of  them 
were  also  so  entered,  but  with  one  exception  only,  neither  the  mortgages  nor  the 
transfers  were  endorsed  by  the  clerk  of  the  company,  and  it  is  upon  this  ground,  that 
the  Defendants,  relying  upon  the  25th  section  of  the  Act,  contend  that  they  are  not 
valid  or  effectual.  Provisions  of  this  description  are  not  uncommonly  found  in  Acts 
of  Parliament,  and  the  effect  to  be  given  to  them  depends,  as  I  apprehend,  very  much 
upon  the  purpose  of  the  Act  in  which  they  are  contained.  If  the  Act  be  one  of  general 
public  concern,  they  are  to  be  construed  largely  to  defeat  the  mischief  which  the  Act 
was  intended  to  prevent,  as  in  the  case  of  the  Annuity  Acts,  the  Ship  Eegistry  Acts, 
and  the  modern  statutes  for  the  registration  and  re-registration  of  judgments  :  but  if 
the  Act  be  not  one  of  [275]  general  public  concern,  the  effect  to  be  gi\-en  to  such 
provisions  is  limited  by  the  purpose  for  which  they  were  inserted.  Thus,  before  the 
recent  statutes,  an  unregistered  judgment  was  available  against  a  purchaser  with 
notice,  though  the  Act  was  express  that  no  judgment  should  affect  lands  but  only 
from  the  time  when  the  judgment  should  be  registered  ;  and  so  a  bargain  and  sale, 
not  inrolled,  prevailed  against  a  subsequent  bargainee  with  notice,  notwithstanding 
an  express  provision  in  the  statute  that  the  lands  .should  not  pass,  except  the  bargain 
and  sale  was  inrolled.  Such  provi.sions  are  not  to  be  construed  to  destroy  a  pre-existing 
right,  except  so  far  as  the  policy  of  the  law  may  be  aimed  at  the  destruction  of  it. 

Here,  there  was  an  undoubted  right  on  the  part  of  the  mortgagees,  under  whom 
the  Plaintiff  claims,  to  have  the  indorsement  put  upon  their  mortgages,  and  there  is 
no  public  policy  requiring  us  to  hold  that  the  Act  was  intended  to  destroy  that  right. 
Whatever  may  have  been  the  object  with  which  this  provision  as  to  indorsement  was 
inserted  in  the  Act,  I  am  satisfied  that  it  was  not  inserted  with  any  such  object  as 
this.  To  hold  that  it  was,  would  be  to  put  it  in  the  power  of  the  company  to  defeat 
their  own  security  by  their  own  default.  I  think,  therefore,  that  this  ground  of 
defence  wholly  fails,"  that,  notwithstanding  the  absence  of  the  indorsements,  the 
company  were  bound  by  the  Plaintifl"s  securities,  and  that  the  Defendants,  who,  as  it 
wll  presently  appear,  take  under  the  company  with  notice,  are  equally  bound  by 
them. 
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The  second  <Tround  of  defence  is,  that  the  Exchequer  Loan  Commissioners  had 
power  to  sell  and  have  sold  to  the  Defendants,  discharged  of  the  Plaintiff's  mortgages. 
This  question  involves  the  consideration  of  the  Exche-[276]-quer  Loan  Commissioners 
Acts,  but  before  referring  to  them,  it  is  necessary  to  state  the  circumstances  under 
which  the  question  arises.  The  mortgage  by  the  company  to  the  Exchequer  Loan 
Commis-sioiiers  was  for  the  sum  of  £10,000,  and  was  made  by  a  deed  dated  the  15th 
of  April  1818.  Before  the  execution  of  this  deed  there  was  a  treaty  between  the 
Exchequer  Loan  Commissioners  and  the  prior  mortgagees,  now  represented  by  the 
Plaintitl',  which  resulted  in  an  agreement  between  them,  dated  the  same  15th  April 
1818.  This  agreement  was  as  follows  : — "Whereas  the  Commi.ssioners  for  the  issue 
of  certain  Exchequer  bills,  under  the  Act  of  the  57  Geo.  3,  c.  34,  and  another  Act  of 
the  same  session,  amending  the  Act,  have  consented  to  advance  and  lend  the  Folkestone 
Harbour  Company  the  sum  of  XIO.OOO  in  Exchequer  bills,  to  be  applied  in  completing 
the  said  harbour,  and  to  be  secured  by  a  mortgage  of  the  rates,  duties  and  receipts 
now  payable  or  which  may  become  payable  under  and  by  virtue  of  the  said  Acts,  now 
these  presents  witness,  that  we  whose  names  are  hereunto  subscribed,  being  the  present 
mortgagees  or  creditors  of  the  company,  who  have  respectively  and  bond  fide  advanced 
money  by  way  of  loan  to  the  said  Folkestone  Harbour  Company,  upon  the  several 
securities  now  held  by  us  and  each  of  us  respectively,  or  to  which  we  or  any  or 
either  of  us  may  be  entitled  in  consequence  of  any  advances  so  made  or  agreed  to  be 
made  by  us  or  any  or  either  of  us  as  aforesaid,  do  hereby  severally  and  respectively 
consent  and  agree  that  any  mortgage  or  other  security  which  shall  be  taken  by  the 
said  Commissioners  in  the  name  of  their  secretary  for  the  time  being,  or  otherwise,  of 
the  rates,  duties  and  receipts  of  the  said  Harbour  Company,  to  secure  the  repayment 
of  the  said  loan  of  £10,000  and  interest,  in  the  manner  specified  in  such  mortgage  or 
mortgages,  shall  have  priority  over  the  respective  securities  now  held  or  hereafter  to 
be  held  by  [277]  us  or  by  any  or  either  of  us  in  manner  following,  that  is  to  say, 
that  the  said  Commissioners  shall,  in  the  first  place,  be  annually  paid  out  of  the  said 
rates,  duties  and  receipts,  interest  at  the  rate  of  £5  per  cent,  per  annum  on  the  said 
sum  of  £10,000,  or  upon  such  part  thereof  as  shall  from  time  to  time  remain  due  and 
unpaid,  and  in  the  next  place,  that  we  whose  names  are  hereunto  subscribed  shall  be 
annually  paid  out  of  such  rates,  duties  and  receipts,  such  interest  as  may  from  the 
date  of  the  said  mortgage,  to  the  secretary  of  the  said  Commissioners,  become  due  to 
us  respectively,  by  virtue  of  the  respective  securities  now  held  by  us,  or  to  which  we 
or  any  or  either  of  us  may  be  entitled  as  aforesaid,  and  after  such  respective  payments 
of  interest  as  aforesaid,  the  surplus  of  the  said  rates,  duties  and  receipts  shall  be 
applied  in  the  discharge  of  the  principal  sum  of  £10,000,  at  such  periods  and  in  such 
proportions  as  shall  be  specified  in  the  mortgage  to  the  secretary  of  the  said  Com- 
missioners, until  the  whole  of  the  said  sum  of  £10,000  shall  be  repaid  in  preference 
to  and  with  priority  over  all  claims  and  demands  whatsoever,  which  we  or  any  or 
either  of  us  may  have  to  the  repayment  of  the  several  principal  sums  of  money 
advanced  by  each  of  us  respectively,  anything  contained  in  the  said  last-mentioned 
Acts,  or  in  any  mortgage,  assignment  or  other  security,  now  held  by  us  or  any  or 
either  of  us  respectively,  or  to  which  we  or  any  or  either  of  us  may  be  entitled,  upon 
such  rates,  duties  and  receipts,  to  the  contrary  thereof  notwithstanding." 

The  interest  of  the  Exchequer  Loan  Commissioners  soon  fell  into  arrear,  and,  in 
the  year  1839,  they  entered  into  possession,  but  the  income  being  insuflicient  to  keep 
down  their  interest,  the  arrear  continued  to  increase,  and  ultimately,  in  the  year  1843, 
when  £8000  and  upwards  was  due  to  them  for  arrears  of  interest,  they  sold  to  the 
[278]  Defendants  the  railway  companj'.  The  conveyance  by  them  to  the  Defendants 
was  by  a  deed  dated  the  21.st  of  April  1843.  This  deed  recites  the  Acts  of  Parliament 
of  the  Exchequer  Loan  Commissioners,  the  Folkestone  Harbour  Act,  the  mortgage 
and  the  agreement  at  very  great  length,  and  then  recites  that  the  Folkestone  Harbour 
Company  had  paid  the  interest  which  had  become  due  in  respect  of  the  loan  up  to  the 
15th  of  April  1821,  but  had  paid  no  interest  since  that  time,  and  recites  the  fact  that  the 
Commissioners  had  entered  into  possession,  and  that  the  clear  amount  of  receipts  had 
been  applied  in  reduction  of  the  money  due  to  the  Commissioners  in  respect  of  their 
security,  but  that  no  part  of  the  principal  loan  had  been  paid  or  satisfied,  and  that 
the  arrears  of  interest  then  due  after  living  certain  credits  amounted  to  £8045,  17s.  7d., 
and  that  the  secretary  of  the  Commissioners  under  their  order  in  execution  of  the 
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powers  vested  in  them  by  their  Acts,  had  contracted  with  the  trustees  of  the  railway 
company  for  the  ahsohite  sale  to  them  of  all  the  tolls,  rates,  receipts,  freehohl  anil 
leasehold  hereditaments,  powers,  rights  and  privileges  vested  in  them  hy  virtue  of 
the  indenture  of  mortgage  of  the  loth  of  April  18IS,  except  certain  tolls  which  were 
then  due,  for  the  price  or  sum  of  £18,000  ;  and  it  recites  that  the  Commissioners  had 
agreed  to  join  in  the  conveyance.  Then  there  is  a  conveyance  to  the  trustees  of  liio 
railway  company  in  consideration  of  £18,000  of  "all  and  singular  the  tolls,  rates, 
receipts  and  freehold  and  leasehold  messuages,  lands,  tenements  and  hereditaments 
respectively,  comprised  in  the  said  indenture  of  mortgage  of  the  loth  of  April  1818, 
or  expressed  to  be  thereby  assigned  or  assured,  and  as  to  the  said  tolls,  rates  and 
receipts  henceforth  to  accrue  and  become  payable,  and  all  the  estate,  right,  title  and 
interest,"  Sec,  to  the  use  of  the  trustees  of  the  railway  company.  Then  there  is  a 
further  assignment  by  the  secretary  of  the  [279]  Commissioners  to  the  trustees  of 
the  £10,000  secured  by  the  mortgage  and  of  all  rights  in  respect  of  that  security, 
keeping  alive  therefore  the  £10,000  debt  due  from  the  Folkestone  Harbour  Company 
to  the  Exchequer  Loan  Commissioners. 

The  deed,  it  is  to  be  observed,  upon  the  face  of  it,  gives  notice  to  the  Defendants, 
the  railway  company,  of  the  prior  mortgages,  and  of  the  agreement  which  had  been 
entered  into  by  the  Exchequer  Loan  Commissioners  with  respect  to  them.  The 
question  is,  whether,  having  regard  to  that  agreement,  the  Exchequer  Loan  Com- 
missioners had,  under  their  Acts,  power  to  sell  the  property  discharged  of  those  prior 
mortgages. 

The  first  two  of  these  Acts  which  were  passed  in  the  57  Geo.  3  (cc.  34  &  12-i), 
enable  the  Commissioners  to  make  advances  for  carrying  on  public  works  upon 
securities  to  be  given  by  the  persons  applying  for  the  advances  and  upon  the  security 
of  the  rates,  tolls  and  receipts  accruing  to  the  corporations,  companies,  or  persons 
interested  in  the  works  in  respect  of  which  the  advances  shall  be  made  ;  and  the  earlier 
of  these  Acts  contains  the  following  provisions  as  to  the  priority  of  the  securities  to 
be  taken  by  the  Commissioners.  By  sect.  22  of  this  Act  it  is  enacted,  "That  in  all 
cases  of  assistance  afforded  by  the  loan  or  advance  of  any  liills  or  money  under  the 
provisions  of  this  Act  for  the  carrying  on  of  any  such  puljlic  works,  collieries  or  mines, 
the  several  Commissioners  for  the  execution  of  this  Act  shall,  in  addition  to  the  security 
required  to  be  taken  from  the  persons  applying  for  such  assistance,  require  and  take 
mortgages,  assignments  or  other  competent  security  upon  the  rates,  tolls  and  receipts 
accruing,  or  which  may  at  any  time  thereafter  accrue,  arise  or  be  taken,  collected  w 
received  by  or  for  the  use  of  the  body  corporate  or  politic  or  company  of  [280] 
proprietors  or  persons  interested  in  the  public  work  in  respect  or  in  aid  of  which  the 
advance  of  bills  or  money  under  this  Act  shall  have  been  made  for  the  securing  the 
repayment  of  the  full  amount  of  the  bills  or  money  advanced,  together  with  all  interest 
which  may  arise  and  become  due  upon  such  amount ;  and  it  shall  be  lawful  for  any 
such  body  corporate  or  politic,  or  for  the  company  of  proprietors  to  whom  any  such 
public  work  shall  belong,  or  for  the  respective  trustees,  Commissioners,  committees  of 
management  or  other  persons  by  whatever  name  or  names  called,  under  whose  care, 
management  or  control  any  such  public  work  shall  be,  to  mortgage,  assign  and  secure 
such  rates,  tolls  or  receipts  to  the  secretary  of  the  said  Commissioners  respectively,  in 
such  manner  as  shall  be  required  by  the  said  Commissioners  respectively,  and  also  to 
any  person  or  persons  who  shall  have  become  security  for  any  advances  made  under 
the  provisions  of  this  Act  as  a  collateral  security  to  the  person  or  persons  who  shall 
have  entered  into  any  such  security  for  the  due  and  full  payment  of  the  full  amount 
of  all  bills  or  money  so  advanced,  together  with  interest  thereon  according  to  the 
provisions  of  this  Act ;  and  all  such  mortgages,  heritable  bonds,  assignments  and 
other  securities  shall  have  priority  over  and  shall  precede  all  other  securities  and  all 
dividends  and  divisions  of  profit  or  interest  upon  any  sums  advanced  or  contributed, 
or  which  may  thereafter  be  advanced  or  contributed,  for  the  carrying  on  or  completing 
any  such  public  work,  save  and  except  such  simis  as  shall  have  lieen  advanced  l>y  way 
of  loan  before  the  advance  of  such  bills  or  money  by  any  persons  as  bowi  fide  creditors, 
and  entitled  as  such  to  the  repayment  of  the  principal  money  advanced  by  them,  as 
well  as  interest  thereon,  anything  contained  in  any  Act  or  Acts  of  Parliament  relating 
to  any  such  public  work  in  aid  or  in  respect  of  which  any  such  bills  or  money  shall 
have  "been  advanced  under  the  provisions  of  this  Act  to  the  contrary  [281]  in  anywise 
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notwithstanding."  Then  the  23d  section  provides  that  if  four-fifths  of  the  creditors 
consent,  the  mortgage  of  the  tolls  to  the  Commissioners  shall  have  priority  to  all 
claims  of  creditors  of  the  like  description — that  is,  four-fifths  of  the  creditors  are  to 
bind  the  remaining  one-fifth  and  to  give  priority  to  the  Commissioners  as  to  the  whole 
of  the  Commissioners'  incumbrance. 

There  can  be  no  doubt,  therefore,  that  the  securities  to  be  taken  by  the  Com- 
missioners under  these  Acts  were  to  be  subject  to  any  prior  advances,  and  whether 
secured  by  mortgage  or  not,  except  in  the  cases  of  consent,  provided  for  by  the  24th 
section.  The  next  Act,  1  Geo.  4,  c.  60,  gives  further  powers  to  the  Commissioners, 
and,  amongst  others,  a  power  of  sale  in  default  of  payment  of  any  part  of  the  principal. 
The  19th  section  is  as  follows: — "And  be  it  further  enacted,  that  if  any  default  shall 
be  made  in  the  repayment  (but  not  otherwise)  of  all  or  any  part  of  any  loan  or 
advance  which  has  been  or  shall  be  secured  to  the  said  Commissioners  in  part  or  in 
the  whole  by  any  mortgage  or  assignment  of  any  interest,  property  or  eflects  whatso- 
ever (real  or  personal),  it  shall  and  may  be  lawful  for  the  said  Commissioners  or  such 
person  or  persons  as  shall  be  nominated  and  appointed  by  any  three  or  more  of  them 
in  writing  to  take  possession  of  all  or  any  parts  or  part  of  such  mortgaged  or  assigned 
interest,  property. or  eft ects,  and  by  sale  or  mortgage  of  the  same,  or  a  competent  part 
thereof,  to  raise  or  levy  such  sum  or  sums  of  money  as  shall  be  sufficient  to  repay  all 
monies  due  upon  or  in  respect  of  such  loan  or  advance  and  the  interest  thereof,  and 
all  costs  and  charges  attending  such  proceedings ;  and  the  monies  so  recovered  (the 
costs  and  charges  aforesaid  excepted)  shall  be  paid  and  applied  in  the  reimbursement 
and  satisfaction  of  the  sum  due  upon  or  in  respect  of  such  loan  or  advance  in  like 
manner  as  the  sums  of  money  [282]  to  be  recovered  under  the  proceedings  authorized 
by  the  said  recited  Acts  in  default  of  payment  are  thereby  directed  to  be  paid  and 
applied  ;  and  the  receipt  of  such  persons  or  person  as  the  said  Commissioners  or  any 
three  or  more  of  them  shall  nominate  and  appoint  as  aforesaid  shall  alone  be  a  full 
and  sufficient  discharge  to  such  mortgagees  or  purchasers,  or  mortgagee  or  purchaser, 
for  the  monies  or  money  advanced  on  mortgage,  or  for  the  purchase -monies  or 
purchase-money  of  the  respective  interest,  property  or  effects  so  mortgaged  or  sold, 
and  such  mortgagees  or  purchasers,  or  mortgagee  or  purchaser,  shall  not  be  bound  to 
see  to  the  application  thereof,  nor  shall  be  liable  or  in  any  manner  accountable  for  the 
misapplication  or  non-application  of  such  monies  or  monej'  by  the  persons  or  person 
appointed  bj'  the  said  Commissioners  as  aforesaid,  or  any  part  of  them." 

It  is  plain,  however,  that  this  section  only  extends  to  the  interests  mortgaged  to 
the  Commissioners.  It  empowers  them  to  take  possession  of  the  mortgaged  or  assigned 
interest,  property  and  effects,  and  by  sale  or  mortgage  of  the  same,  iV'C.  The  interests 
of  prior  mortgagees,  therefore,  could  not  be  aff'ected  by  the  power.  The  next  statute, 
3  Geo.  .4,  c.  86,  renders  it  imperative  on  the  Commissioners  to  take  security,  not  only 
on  the  rates,  tolls  and  receipts,  but  on  all  the  property  belonging  to  the  works  in 
respect  of  which  the  advances  shall  be  made,  and  it  contains  the  following  provisions 
as  to  the  priorit}'  of  the  Commissioners'  securities.  By  the  17th  section  it  is  enacted, 
"  That  in  all  cases  of  assistance  afforded  by  the  loan  or  advance  of  any  Exchequer  bills 
under  the  provisions  of  the  said  recited  Acts,  or  any  of  them,  or  this  Act,  for  the 
carrying  on,  completion  or  repair  of  any  public  work,  road,  railway  or  drainage,  it 
shall  be  lawful  for  the  said  Commissioners  for  the  execution  of  the  said  recited  Acts, 
and  this  Act,  and  they  are  hereby  authorized  [283]  and  required,  to  take  from  the 
body  politic  or  corporate,  or  company  or  companies  of  proprietors  interested  in  such 
piiblic  work,  or  the  trustees,  Commissioners  or  other  parties  having  the  care  or 
management  of  such  roads,  railways  or  drainage,  and  applying  for  such  assistance, 
mortgages,  assignments  or  other  competent  security  of  such  public  works  and  under- 
takings respectively,  and  of  all  property  of  what  nature  or  kind  soever  belonging 
thereto,  and  of  the  rates,  tolls  and  receipts  of  what  nature  or  kind  soever  accruing,  or 
which  may  at  any  time  thereafter  accrue,  arise  or  be  taken,  collected  or  be  received 
by  or  for  the  use  of  the  body  politic  or  corporate,  or  company  of  proprietors,  trustees 
or  Commissioners,  or  other  parties  or  persons  interested  in  the  public  work,  road, 
railway  or  drainage  in  respect  or  in  aid  of  which  the  advance  of  Exchequer  bills  under 
the  said  recited  Acts,  or  any  of  them,  or  this  Act,  shall  be  made,  for  the  securing  the 
repayment  of  the  full  amount  of  the  Exchequer  bills  advanced,  by  instalments  to  a 
sufficient  amount  in  the  whole  to  repay  the  principal  money  advanced  within  the 
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period  of  twenty  years  from  the  date  of  the  said  advance,  and  the  first  of  which 
instalments  shall  commence  and  ho  payable  within  the  period  of  five  years  at  furttiest 
from  the  date  of  such  advance,  with  interest  at  the  rate  of  X4  per  cent,  peraiiinim  nn 
the  principal  from  time  to  time  remaining  due  ;  and  it  shall  be  lawful  for  any  body 
politic  or  corporate,  or  any  company  of  proprietors  to  whom  any  such  public  work 
shall  belong,  or  the  trustees.  Commissioners  or  other  parties  or  persons  by  whatever 
name  or  names  called,  under  whose  care,  management  or  control  any  such  public  work, 
road,  railway  or  drainage  shall  be,  and  they  are  hereby  severally  and  respectively 
authorized  and  required,  to  mortgage,  assign  and  secure  such  public  works  and 
undertakings  respectively,  and  all  property  as  aforesaid  belonging  thereto,  and  snili 
rates,  tolls  or  receipts,  to  the  secretary  of  the  said  Commissioners,  in  such  [284] 
manner  and  form  as  the  said  Commissioners  shall  direct  and  apjjoint ;  and  all  such 
mortgages,  assignments  and  other  securities  shall  have  priority  over  and  shall  precede 
all  other  securities  and  all  division  of  profit  or  interest  upon  any  sums  advanced 
or  contributed  or  which  may  thereafter  be  advanced  or  contributed  for  the  carrying 
on  or  completing  of  any  such  public  work,  road,  railway  or  drainage,  save  and  except 
such  sums  as  shall  have  been  advanced  by  way  of  loan  before  the  advance  of  such 
bills  or  money,  and  for  securing  of  which  said  previous  advances,  mortgages, 
assignments  or  other  securities  shall  have  been  given  or  execiited  to  any  person 
or  persons  as  bmui  fide  creditors  and  entitled  as  such  to  the  repayment  of  the 
principal  money  advanced  by  them  as  well  as  interest  thereon,  anything  contained 
in  any  Act  or  Acts  of  Parliament  relating  to  such  public  work,  road,  railway  or 
drainage,  in  aid  or  in  respect  of  which  any  such  Exchequer  bills  have  been  or  shall  be 
advanced  under  the  provisions  of  the  said  recited  Acts,  or  any  of  them,  and  this  Act, 
to  the  contrary  in  anywise  notwithstanding."  Then  there  is  by  section  18  the  same 
power  given  to  four-fifths  to  bind  the  entire  body  as  was  given  by  one  of  the 
preceding  Acts. 

This  Act  also  by  section  25  vests  in  the  Commissioners  and  their  vendees  the 
corporate  rights  of  companies  to  whom  advances  may  have  been  made,  but  it  contains 
no  further  provisions  for  giving  eftect  to  sales  by  the  Commissioners.  It  limits,  how- 
ever, the  priority  over  the  Commissioners'  securities  to  cases  in  which  securities  have 
been  given  for  the  previous  advances.  The  next  Act,  1  AVill.  4,  c.  24,  is  still  more 
precise  upon  this  last  point,  for  section  20  is  this  : — "  "Whereas  doubts  have  arisen 
as  to  the  extent  of  the  priority  of  mortgages,  assignments  or  other  securities  taken 
by  the  Commissioners  for  advances  made  under  the  authority  of  the  said  recited 
[285]  Act,  for  remedy  whereof  be  it  declared  and  enacted,  that  in  all  cases  where 
such  mortgages,  assignments  or  other  securities  shall  have  been  or  shall  be  taken  by 
the  said  Commissioners  as  aforesaid  for  securing  the  repayment  of  any  loan,  whether 
of  bills  or  money  under  the  said  recited  Acts,  or  any  of  them,  or  this  Act,  all  such 
mortgages,  assignments  and  other  securities,  have  and  shall  have  priority  over  and 
precede  all  other  liabilities,  claims  and  securities  whatsoever  chargeable  on  the 
property  included  in  such  mortgages,  assignments  or  other  securities,  and  all 
dividends  and  division  of  profit  or  interest  upon  any  sums  advanced  or  contributed, 
or  which  shall  or  may  thereafter  have  been  advanced  or  contributed  for  the  carrying 
on  or  completing  of  any  such  public  work,  road,  railway  or  drainage,  save  and  except 
only  such  sums  as  shall  have  been  advanced  by  way  of  loan  before  the  advance  of 
such  bills  or  money,  and  for  securing  of  which  said  previous  advances,  mortgages, 
assignments  or  other  securities  shall  have  been  given  and  executed  to  any  person  or 
persons  hma  fide  creditors  and  entitled  as  such  to  the  repayment  of  the  principal 
money  advanced  by  them,  as  well  as  interest  thereon,  anything  contained  in  any 
Act  or  Acts  of  Parliament  relating  or  which  may  hereafter  relate  to  any  such  public 
work,  road,  railway  or  drainage,  in  aid  or  in  respect  of  which  any  such  Exchecpier 
bills  or  money  shall  have  been  or  shall  be  advanced  under  the  provisions  of  the  said 
recited  Acts,  or  any  of  them,  or  this  Act,  to  the  contrary  in  anywise  notwithstand- 
ing." Then  follows  the  clau.se  that  empowers  the  Commissioners  to  take  possession 
in  default  of  payment  of  interest  and  also  to  concur  in  leases. 

It  thus  distinctly  gives  priority  to  the  Commissioners  over  advances  which  have 
not  been  secured,  doing  awav  with  all  doubts  which  might  otherwise  have  l)een  raised 
upon  the  first  Act ;  and,  by  section  21,  it  extends  the  cases  [286]  in  which  the  power 
of  sale  may  be  exercised  to  cases  of  default  in  payment  of  interest,  but  I  find  nothing 


1244         .lORTIN  v.  SOUTH-EASTERN  RAILWAY  COMPANY       6 DE  0.  M.  &  G.  287. 

in  this  Act  extending  the  property  over  which  the  power  of  sale  is  to  ride,  or  giving 
any  right  to  sell  so  as  to  aftect  the  prior  mortgagees. 

The  two  next  Acts  do  not  appear  to  me  to  contain  anything  of  importance  to  the 
<luestion  before  us  ;  and  we  come  then  to  the  last  Act  to  which  we  have  been  referred, 
5  Vict.  c.  9.  This  Act  contains  the  following  provisions: — Section  18  gives  power 
to  the  Commissioners  to  concur  in  leases,  sales  and  other  dispositions  of  property 
that  may  l)e  mortgaged  to  them.  Section  19  enacts  (which  had  not  been  provided 
for  by  the  previous  Acts)  that,  where  the  Commissioners  sell,  they  may  retain  out  of 
the  proceeds  of  the  sale,  not  merely  the  amount  which  was  actually  due  at  the  time 
but  future  instalments,  which  are  secured  by  the  mortgage,  the  mortgage  being 
under  the  previous  provisions  made  payable  by  instalments.  The  20th  section 
enacts,  "  That  if  and  when  the  said  Commissioners  have  sold  or  made  any  absolute  dis- 
position, or  shall  hereafter  sell  or  make  any  disposition  of  any  public  works,  interest, 
property  or  eft'ects  whatsoever,  of  which  they  may  have  taken  or  shall  take  posses- 
sion in  pursuance  of  the  powers  contained  in  any  of  the  said  recited  Acts,  or  this 
Act,  the  same  public  works,  interest,  property  or  effects  shall,  in  respect  and  to  the 
extent  of  the  estate  or  interest  so  sold  or  otherwise  disposed  of,  be  held  freed  and 
discharged  from  all  claim  and  demand  of  the  persons,  parties,  bodies  politic, 
corporate  or  collegiate,  or  companies,  by  whom  the  same  were  conveyed  or  trans- 
ferred to  the  said  Commissioners  or  to  their  secretary,  and  of  all  persons  or  bodies 
claiming  under  them,  and  in  all  respects  as  if  such  persons,  parties,  bodies  politic, 
corporate  or  collegiate,  or  companies  making  such  conveyance  or  transfer,  and  all 
per-[287]-sons  or  bodies,  claiming  under  them,  were,  in  all  respects,  lo  such  extent  as 
aforesaid,  foreclosed  from  all  equity  or  right  of  redemption  of  or  in  respect  of  the 
premises  so  sold  or  disposed  of :  provided,  nevertheless,  that  nothing  herein  con- 
tained shall  be  taken  or  construed  to  prejudice  the  rights  and  remedies  of  any 
persons  or  parties,  bodies  corporate,  politic  or  collegiate,  or  companies,  as  against  the 
said  Commissioners  or  their  secretary,  for  or  in  respect  of  any  surplus  of  the  monies 
which  shall  or  may  arise  to  be  produced  by,  or  in  consequence  of,  such  Commis- 
sioners or  their  secretary,  or  any  other  person  or  persons,  on  their  account,  entering 
into  possession  and  conducting,  carrying  on  or  managing  of  such  works,  interest, 
property  or  effects,  or  by  or  in  consequence  of  their  entering  into  the  receipt  of  such 
tolls,  rates,  rents  or  other  profits  of  such  works,  interest,  property  or  eflfects,  or  by 
or  in  consequence  of  the  said  Commissioners  selling  or  otherwise  disposing  thereof 
as  aforesaid,  after  paying  and  discharging  all  the  costs,  charges  and  expenses  of  or 
incident  to  such  entering  into  possession  of  such  works,  interest,  property  or  effects, 
or  the  conducting,  managing  or  carrying  on  the  same,  or  receiving  or  collecting  of 
such  tolls,  rates,  rents  and  profits,  or  of  the  selling  and  disposing  of  such  works, 
interest,  property  or  effects  as  aforesaid,  and  also,  after  paying  and  discharging  all 
the  principal,  interest  or  other  monies  which  .shall,  for  the  time  being,  be  due  or 
owing  on  the  security  of  the  same  works,  interest,  property  or  effects,  tolls,  rates  or 
rents  respectively,  under  or  by  virtue  of  the  provisions  of  the  .said  recited  Acts  or 
this  Act,  or  any  or  either  of  them,  and  which  clear  surplus  monies,  together  with  all 
such  estate  or  interest  (if  any)  of  and  in  the  said  works,  interest,  property  or  effects, 
tolls,  rates,  rents  and  profits  (if  any)  which  shall  remain  unsold  or  undisposed  of, 
after  payment  of  all  such  co.sts,  charges  and  expenses,  principal,  interest  or  other 
monies,  shall  result  in  equity  or  [288]  belong  to  such  persons  or  parties,  bodies 
corporate,  politic  or  collegiate,  or  companies  respectively,  and  be  accounted  for  or 
reconveyed  or  reassured  to  them  respectively  accordingly  :  provided,  nevertheless, 
that  in  case,  at  any  public  auction  to  be  held  for  the  sale  or  disposition  of  any 
public  works,  interest,  property  or  effects  whatsoever,  by  order  of  the  said  Commis- 
sioners under  the  powers  of  any  of  the  said  recited  Acts  or  of  this  Act,  the  same 
public  works,  interest,  property  or  effects  shall  be  bought  in  by  or  by  the  order  of 
the  Commissioners,  in  consequence  of  the  highest  honii^  fiih  bidding  at  such  auction 
for  such  public  works,  interest,  property  and  effects  not  being  equal  to  the  amount 
of  principal,  interest  or  other  monies,  for  the  time  being,  remaining  owing  on  the 
security  of  such  public  works,  interest,  property  and  effects,  then,  and  in  such  case, 
it  shall  and  may  be  lawful  for  such  Commissioners  at  any  time  thereafter  to  sell  and 
dispose  of  the  same  public  works,  interest,  property  and  effects,  either  by  public 
auction  or  by  private  contract,  upon  such  terms  and  under  and  subject  to  such  con- 
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ditions  of  sale,  or  other  conditions,  stipulations  ami  agreements  as  they,  the  said 
Commissioners,  may  think  proper  or  deem  expedient  for  the  purpose  of  insuring  the 
completion  or  carrying  on  of  such  public  works  hy  the  purchaser  or  purchasers 
thereof,  with  a  view  to  the  public  good  or  general  bt"netit,  or  for  anv  other  i)urpose, 
notwithstanding  such  conditions  of  sale,  or  other  conditions,  stipulations  and  agree- 
ments may  be  considered  prejudicial  to  such  resale,  or  mav  not  l)e  beneficial  to  the 
persons,  parties,  bodies  corporate,  politic  or  collegiate,  or"  companies  making  sucli 
mortgage,  assignment  or  chaige  aforesaid,  or  otherwise  interested  in  such  public 
works,  interest,  property  and  effects,  in  like  manner,  in  all  respects,  as  if  sucli  public 
works,  interest,  property  and  effects  were  the  absolute  property  of  the  saiil  Com- 
missioners, or  such  persons,  parties,  bodies  corporate,  politic  [289]  or  collegiate,  or 
companies  as  aforesaid  were  in  all  respects  foreclosed  from  all  right  or  e<iuitv  of 
redemption  of  or  in  respect  of  the  premises  so  sold  or  disposed  of." 

These  provisions  have  been  argued  upon  as  if  they  extended  the  powei-  of  sale 
given  to  the  Commissioners  ;  but,  upon  examining  them,  it  will  be  found  that  they 
have  no  such  eft'ect.  The  20th  section,  which  alone  has  any  bearing  upon  the  subject, 
refers,  not  to  the  property  which  is  to  be  sold,  but  to  the  application  of  the  proceeds 
of  sales,  when  the  sales  have  been  made.  So  far  as  any  inference  is  to  be  deduced 
from  this  section,  it  seems  to  me  that  the  inference  would  be  adverse  to  the  view 
contended  for  on  the  part  of  the  Defendants,  the  railway  company  ;  for  the  claims, 
from  which  the  property  sold  is  to  be  discharged,  are  evidently  the' claims  of  persons, 
who  might  have  been  foreclosed,  not  of  prior  mortgagees. 

The  true  meaning  of  these  Acts  of  Parliament  seems  to  me  to  be  this  : — That  the 
Commissioners  shall  have  power  to  sell,  as  against  all  persons  over  whom  they  have 
an  absolute  priority  ;  but  that  they  have  no  power,  under  the  Acts,  to  sell,  as  against 
person.s,  who  have  priority  over  them.  If  prior  mortgagees  have  conceded  to  them 
an  absolute  priority,  they  may  sell,  as  against  them  ;  but,  if  an  absolute  priority  has 
not  been  conceded,  they  can  only  sell  subject  to  such  priority  as  has  not  been  con- 
ceded. They  have  no  power  to  sell,  so  as  in  any  manner  to  affect  priorities,  which 
have  not  been  conceded  to  them. 

In  the  present  case,  an  absolute  priority  has  not  been  conceded.  The  prior 
mortgagees  have  reserved  their  priority  as  to  interest  over  the  cajiital  due  to  the 
Commissioners,  and  I  think  the  Commissioners  had  no  power  [290]  to  sell,  so  as  to 
destroy  the  priority  thus  reserved.  If  the  case  had  stood  upon  the  mortgages  alone, 
the  Commissioners  could  not,  in  my  opinion,  have  sold  under  the  Acts,  otherwise  than 
subject  to  the  prior  mortgages  ;  and  I  think  the  agreement  alters  the  case  only  to 
this  extent, — that  it  enabled  the  Commissioners  to  sell,  subject  oidy  to  the  pi-iority, 
which  was  reserved  by  it.  It  was  argued,  that  the  case  ought  to  be  considered  as  if 
the  power  of  sale  was  introduced  into  the  mortgage ;  but  the  mortgage  and  the 
agreement  must  be  taken  together,  and  the  power  of  sale  considered  with  reference  to 
both  the  instruments ;  and  if  it  be  so  considered,  it  would  clearly  be  necessary  that 
a  qualification  should  be  put  upon  it,  that  it  should  not  be  used  .so  as  to  defeat  the 
agreement.  My  opinion,  therefore,  agrees  with  that  of  the  Vice-Chancellor  upon  this 
part  of  the  case  also.     I  think  this  ground  of  defence  cannot  be  maintained. 

The  next  ground  of  defence  is  founded  on  the  Statute  of  Limitations,  and  involves 
two  distinct  questions  :  first,  as  to  the  principal  ;  and,  secondly,  as  to  the  interest. 
As  to  the  principal,  I  think  that  the  correspondence  and  the  agreement  furnish  a 
sufficient  answer.  I  think  that  the  letter  of  the  24th  of  April  1833,(1)  amounted  to  a 
sufficient  acknowledgment  to  bind  the  company,  and  that,  both  the  company  and 
the  Commissioners  having,  as  admitted  by  the  answer,  concurred  in  the  agreement 
with  the  prior  mortgagees,  neither  they  nor  any  person,  claiming  under  them,  had, 
within  the  meaning  of  the  statute,  [291]  any  present  right  to  receive  their  mortgage 
money  whilst  the  income  was  insufficiei\t  to  pay  the  interest  of  the  Commissioner.s,  as 
it  continued  to  be  up  to  the  period  of  the  sale.  As  to  the  interest,  I  am  also  of 
opinion,  that  the  right  is  not  barred  by  the  statute.  I  think  that  the  letter,  to  which 
I  have  above  referred,  was  a  sutficientacknowledgnient  within  the  42d  section  of  the 
statute,  and  that  from  the  time  of  the  entry  of  the  Commissioners,  which  was  within 
six  years  from  the  date  of  that  letter,  the  "statute  could  not  operate,  the  case  falling 
within  the  proviso  contained  in  the  section.  My  opinion,  therefore,  is,  that  this 
ground  of  defence  also  fails. 
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As  to  the  fourth,  and  last,  ground  of  defence,  I  think  it  sufficient  to  say  that, 
whether  the  Plaintiffs  could  have  proceeded  at  law  or  not,  they  were,  in  my  opinion, 
well  entitled  to  come  into  equity  upon  the  footing  of  the  agreement. 

Concurring  as  I  do  in  the  opinion  of  the  Vice-Chancellor  upon  all  these  points,  I 
have  looked  into  the  decree,  which  has  been  most  carefully  drawn,  with  a  view  to  see 
whether  it  is  open  to  any  other  objection.  The  only  doubt,  which  I  have  felt  upon 
it  has  been  upon  the  distinction  taken  in  it  between  the  harbour  and  the  rates,  tolls 
and  receipts ;  but,  looking  to  the  language  of  the  Acts,  which  were  in  force  when  the 
mortgage  to  the  Commissioners  was  made,  and  the  agreement  entered  into,  and  to 
the  language  of  the  subsequent  Act  of  1  &  2  Will.  4,  amounting,  as  it  does,  almost 
to  a  legislative  declaration  that  the  words,  rates,  tolls  and  receipts  did  not  include 
the  whole  income,  I  think  the  decree  right  in  this  respect  also  ;  and  my  opinion, 
therefore,  is,  that  this  appeal  must  be  dismissed,  and  dismissed  with  costs. 

The  Lord  Justice  Knicht  Bruce  concurred. 

(1)  See  the  letter  set  out  2  Sm.  &  Giff.  p.  57.  It  was  an  answer  of  the  treasurer 
of  the  Harbour  Company  to  a  letter  from  Mr.  Jortin  complaining  that  no  interest 
had  been  paid  on  the  bonds,  and  it  stated  that  no  interest  had  been  paid  since  1821 
to  the  Government  or  to  anyone  who  held  securities,  nor  was  likely  to  be  while 
matters  remained  as  they  were,  but  that  the  writer  was  at  all  times  willing  and 
happy  to  give  Mr.  Jortin,  or  any  other  gentleman  who  had  embarked  property  in  the 
undertaking,  any  information  he  required. 

[292]  Moss  V.  Bainbrigge.  Bainbrigge  v.  Moss.  Bainbrigge  v.  Moss.  Before 
the  Lords  Justices.  Nov.  4,  6,  7,  8,  1854;  Jan.  25,  1855.  Before  the  Lord 
Chancellor  and  Lords  Justices.     Feb.  17,  1855. 

rS.  C.  17  Beav.  59,  340,  346  ;  18  Beav.  478.     See  In  re  Cawley  and  mallei/,  1870, 

18  W.  E.  1126.] 

After  a  long  and  unsuccessful  litigation  to  recover  an  estate,  a  younger  brother  of 
the  unsuccessful  party,  and  the  next  to  him  in  an  entail  claimed  in  the  estate, 
entered  into  an  agreement  with  him  to  pay  what  should  be  due  in  respect  of  the 
solicitor's  bills  of  costs,  with  interest,  on  the  principle  of  annual  rests,  and  to 
commence  a  new  litigation  at  his  own  risk  in  the  name  of  the  elder  brother,  who 
agreed,  on  these  terms,  to  relinquish  the  estate  to  the  younger  brother.  Shortly 
afterwards,  an  agreement  was  entered  into  between  the  solicitor,  who  was  also  to 
conduct  the  new  litigation,  and  the  elder  brother,  that  the  solicitor  should  be  paid 
in  respect  of  the  old  costs  a  specified  sum,  being  less  than  the  costs  out  of  pocket, 
unless  the  brothers  or  one  of  them  came  into  possession  of  the  estate,  in  which 
event  the  elder  brother  agreed  that  he  or  the  younger  brother  would  pay  in  respect 
of  the  old  costs,  another  specified  sum,  being  the  full  amount  of  the  bills,  with 
interest  calculated  on  the  principle  of  annual  rests.  The  bills  had  not  been  taxed, 
but  had  been  examined,  though  not  minutely,  by  a  friend  of  the  client,  who  had 
been  a  solicitor.  The  new  litigation  was  conducted  by  the  solicitor  with  his 
own  capital.  It  succeeded,  and  the  brothers  came  into  possession  of  the  estate. 
Seven  years  after  the  agreement  with  the  solicitor  had  been  entered  into,  they 
sought  to  set  it  aside  on  the  ground  of  undue  influence  and  insufficient  advice. 
Held,  that  the  agreement  ought  to  be  upheld. 

Before  the  new  litigation  was  completely  closed,  but  after  a  successful  verdict  in  it, 
the  younger  brother  on  the  eve  of  making  an  ante-nuptial  settlement,  signed  a 
memorandum  of  agreement  between  himself,  the  elder  brother  and  the  solicitor, 
whereby  the  brothers  charged  the  estate  with  payment  of  all  sums  of  money  and 
bills  of  costs  owing  to  the  solicitor  by  lioth  or  either  of  the  brothers,  with  lawful 
interest,  on  the  principle  of  annual  rests.  At  that  time,  the  relation  of  solicitor 
and  client,  though  not  dissolved,  had  been  loosened  by  differences  between  the 
solicitor  and  the  brothers,  and  the  influence  arising  from  that  relation  did  not 
subsist  in  its  full  force.     The  solicitor  made  no  attempt  to  prevent  the  brothers 
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from  consulting  other  solicitors,  and  in  fact  the  solicitor  of  the  intended  bride 

intervened,  though  not  as  the  solicitor  of  the  intended  husband.      Held,— 
1.  That  the  agreement  was  not  usurious. 
■2.  That  it  was  not  merely  voluntary,  and  that  whether  the  term  as  to  annual  rests 

could  have  been  maintained  or  not,  the  solicitor  was  entitled  to  abandon  it,  and 

enforce  the  rest  of  the  agreement. 

3.  That  the  former  agreement,  as  to  the  old  costs,  was  binding  on  the  vounger 
brother  under  the  latter  agreement. 

4.  That  interest  was  payable  on  the  old  costs  for  the  interval  between  the  dates  of 
the  two  agreements,  as  well  as  during  the  rest  of  the  time. 

These  were  two  appeals  from  a  decree  of  the  Master  of  the  Rolls,  made  in  three 
causes.  One  of  the  causes  was  a  suit,  instituted  by  a  solicitor,  to  have  effect  given 
to  a  charge  created  by  two  of  the  Defendants  on  [293]  estates  belonging  to  them,  to 
secure  the  amount  claimed  to  be  due  to  the  solicitor  in  lespect  of  certain  bills  of  costs. 
The  other  two  were  cross-suits  by  the  Defendants  thus  sought  to  be  charged,  seeking 
to  set  aside  the  charge  and  certain  agreements  by  which  its  amount  was  regulated. 

The  following  short  statement  of  the  circumstances  out  of  which  the  litigation 
arose  is  transferred  to  this  place  from  the  prefatory  part  of  the  judgment  of  Lord 
Justice  Turner.     The  details  are  left  in  their  place  in  the  judgment. 

A  testator,  named  Thomas  Bainbrigge,  by  his  will,  dated  the  15th  of  August 
1815,  devised  his  real  estates,  subject  to  certain  charges  thereon,  upon  trust  for  his 
illegitimate  granddaughter  Mary  Ann  Bainbrigge,  for  her  life,  with  remainder  to 
her  issue  in  tail,  with  remainder  in  tail  to  Thomas  Parker  Bainbrigge,  one  of  the 
Defendants  in  the  first,  and  the  Plaintiff  in  the  second,  of  the  above  suits  (who  was 
the  eldest  son  of  the  testator's  eldest  brother  Joseph  Bainbrigge),  with  remainder  in 
tail  to  William  Henry  Bainbrigge,  another  Defendant  in  the  first,  and  the  Plaintiff 
in  the  third,  of  the  above  suits  (another  son  of  the  said  Joseph  Bainbrigge),  with 
remainders  over ;  but  it  was  alleged  that  the  testator  afterwards,  by  a  codicil  to  his 
will,  and  also  by  a  new  will  dated  in  the  year  1^18,  altered  the  disposition  of  his 
■estates,  and  after  devising  them  to  Mary  Ann  Bainbrigge  and  her  issue  in  tail,  as 
before,  limited  them  in  remainder  to  William  Arnold  Bainbrigge,  a  son  of  his 
illegitimate  daughter  in  tail. 

Thomas  Bainbrigge,  the  testator,  died  in  or  about  the  year  1829,  leaving  his 
eldest  brother  Joseph  Bainbrigge,  the  father  of  Thomas  Parker  Bainbrigge  and 
William  [294]  Henry  Bainbrigge,  his  heir.  Upon  the  death  of  Thomas  Bainbrigge, 
his  will  of  1818  was  disputed  by  Thomas  Parker  Bainbrigge,  acting  in  the  name  of 
his  father  Joseph  Bainbrigge,  the  heir,  and  a  long  and  e.xpensive  litigation  ensued  as 
to  the  validity  of  the  will.  This  litigation  commenced  in  the  year  1829,  and  did  not 
terminate  until  the  month  of  February  1835,  when  the  will  of  1818  was  established 
against  the  heir.  There  were  some  proceedings  connected  with  this  litigation  which 
were  carried  on  down  to  a  much  later  period,  but  these  proceedings  were  of  no  great 
importance,  and  they  were  brought  to  a  close  in  the  month  of  June  1841.  At  that 
date,  at  the  latest,  the  litigation  with  Thomas  Parker  Bainlirigge,  acting  in  the  name 
■of  Joseph  Bainbrigge  the  heir,  as  to  the  will  of  1818,  was  brought  to  an  end. 

John  Moss,  the  Plaintiff  in  the  first  of  the  aliove  suits,  was  a  solicitor  at  Derby. 
In  the  early  part  of  the  litigation  he  was  in  partnership  with  Peter  Bainbrigge  Le 
Hunt,  a  cousin  of  Thomas  Parker  Bainbrigge,  but  this  partnership  was  dissolved  in 
the  year  1833,  the  Plaintiff  John  Moss,  as  it  would  appear,  becoming  entitled  to  the 
debts  which  were  due  to  it.  The  Plaintiff  John  Moss,  and  his  partner  Le  Hunt, 
■during  the  continuance  of  their  partnership,  acted  as  the  solicitors  of  Thomas  jParker 
Bainb'rigge  in  the  litigation,  and,  after  the  determination  of  the  partnership,  the 
Plaintiff  John  Moss  alone  continued  to  act  as  the  solicitor  of  Thomas  Parker  Bain- 
lirigge until  the  litigation  was  closed. 

The  litigation  hitherto  referred  to  was  between  the  devisees  under  the  will  of 
1818  and  the  heir  represented  by  Thomas  Parker  Bainbrigge,  as  to  the  validity  of 
that  will;  but,  in  the  year  1845,  the  limitations  contained  in  both  the  wills,  in 
favour  of  Mary  Ann  Bainbrigge  and  her  issue,  came  to  an  end  by  the  death,  without 
issue,  [295]  of  her  then  only  surviving  child  ;  and  Thomas  Parker  Bainbrigge  then 
became  entitled  in  his  own  right,  as  tenant  in  tail  under  the  will  of  1815,  to  dispute 
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the  validity  of  the  subsequent  codicil  and  will.  Thomas  Parker  Bainbrigge,  however, 
was  not  atthis  time  desirous  of  commencing  further  proceedings  on  his  own  account, 
but  William  Henry  Bainbrigge,  who  was  the  next  tenant  in  tail  under  the  will  of 
1S15,  was  an.xious  to  commence  such  proceedings;  and  thereupon,  and  on  the  21st  of 
Julv  l.'^45,  the  following  agreement  was  entered  into  between  Thomas  Parker  Bain- 
lirigge  antl  'William  Henry  Bainbrigge : — 

"The  21st  day  of  July  1S45. — In  consideration  of  my  brother  'William  Henry 
Bainbriffe  undertaking,  in  the  event  of  the  Woodseat  estate  being  recovered  by 
him,  or  his  receiving  any  compensation  in  lieu  of  the  same,  beyond  his  own  costs, 
charges  and  expenses,  to  bear  and  pay  all  such  costs,  charges  and  expenses  as  I  have 
incurred  in  reference  to  the  estates  of  my  late  uncle  Thomas  Bainbrigge,  Esq., 
deceased,  together  with  interest  after  the  rate  of  £5  for  each  £100  for  a  year,  on  the 
principle  of  yearly  rests,  on  such  costs,  charges  and  expenses  up  to  the  present  time. 
I  agree  to  relinquish,  release  and  make  over  to  the  said  William  Henry  Bainbrigge 
and  his  heirs,  at  his  or  their  expense,  by  such  assurance  or  assurances,  and  at  such 
time  or  times  as  he  or  they  shall  require,  all  my  right  and  title  in  and  to  the  said 
estates,  or  any  of  them,  under  any  will  of  the  said  Thomas  Bainbrigge  deceased,  or 
as  his  heir  at  law. — T.  P.  B.\inbrigge." 

"  In  consideration  of  the  above  agreement,  I  undertake,  in  the  event  therein 
specified,  to  bear  and  pay  all  [296]  such  costs,  charges,  expenses  and  interest  as  are 
therein  mentioned. — W.H.  Bainbrigge." 

At  this  time  the  drafts  of  the  bills  of  costs  of  the  Plaintiff,  John  Moss,  against 
Thomas  Parker  Bainbrigge,  in  respect  of  the  previous  litigation  and  summaries  of 
accounts  between  them,  had  been  made  out  and  delivered  to  Le  Hunt,  at  the  request 
of  Thomas  Parker  Bainbrigge.  One  of  the  questions  in  dispute  was  as  to  the  con- 
clusion to  be  drawn  from  the  evidence  connected  with  the  making  out  and  delivery 
of  these  bills  of  costs  and  summaries  of  accounts ;  but,  for  the  present,  it  is  sufficient 
to  state  that  they  were  delivered  to  Le  Hunt  on  the  l-tth  of  Jvdy  1845,  and  remained 
in  his  possession,  at  all  events,  until  the  5th  of  August  1845,  when  the  bills  of  costs 
were  returned  to  the  Plaintift',  John  Mess,  with  a  view  to  the  then  intended 
litigation  (whether  the  other  documents  were  then  returned  was  in  dispute  between 
the  parties) ; — that  they  were  made  out  upon  the  principle  of  charging  compound 
interest  on  the  bills  of  costs  ; — and  that  they  shewed  that  the  Plaintiff,  John  Moss's, 
costs,  charges  and  disbursements  in  respect  of  the  litigation  and  interest  thereon, 
with  annual  rests,  amounting  to  £10,005,  4s.  2d.,  and  that  the  sum  of  £9370,  3s.  5d. 
was  due  to  the  Plaintiff,  John  Moss,  upon  the  accounts  as  made  out,  after  deducting 
his  receipts. 

After  the  delivery  of  these  bills  of  costs  and  accounts,  some  communications 
(which  are  more  particularly  referred  to  in  the  judgment  of  Lord  Justice  Turner) 
passed  between  the  Plaintiff"  John  Moss  and  Le  Hunt,  and  also  between  the  Plaintiff 
John  Moss  and  Thomas  Parker  Bainbrigge,  and  ultimately,  on  the  18th  of  November 
1845,  Thomas  Parker  Bainbrigge  signed  and  gave  [297]  to  the  Plaintiff,  John  Moss, 
the  following  memorandum  : — 

"Memorandum  of  an  agreement  made  the  18th  day  of  November  1845,  between 
Thomas  Parker  Bainbrigge,  of  Derby,  Esq.,  for  himself,  his  heirs,  executors  and 
administrators  of  the  one  part,  and  John  Moss,  of  the  same  place,  solicitor,  for 
himself,  his  heirs,  executors  and  administrators  of  the  other  part : — 

"  Whereas  certain  proceedings  in  Equity  and  at  law  have  heretofore  taken  place, 
in  which  questions  have  been  raised  as  to  whether  Thomas  Bainbrigge,  Esq., 
deceased,  the  late  uncle  of  the  said  Thomas  Parker  Bainbrigge,  had  duly  made  and 
executed,  when  of  sound  mind,  a  certain  document  bearingdate  the  17th  day  of 
June  1818,  alleged  to  be  a  codicil  to  a  prior  will  of  the  said  Thomas  Bainbrigge, 
deceased;  and  also  another  document  bearing  date  the  18th  day  of  June  1818, 
alleged  to  be  a  will  of  the  said  Thomas  Bainbrigge,  deceased,  in  which  proceedings 
the  said  John  Moss  was  employed  as  the  solicitor  and  attorney  of  the  said  Thomas 
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Parker  Bainbrigge,  who  had  an  interest  in  setting  aside  the  saiil  alleged  codicil  and 
the  said  alleged  will,  and  snpporting  a  prior  will  of  the  said  Thomas  Baintuigge, 
deceased  ;  and  the  said  Thomas  Parker  Bainbrigge  became  and  is  now  indebted  to 
the  said  John  Moss  for  certain  costs,  charges,  and  expenses,  and  money  paid,  laid 
down,  and  expended  in  reference  to  the  said  proceedings,  which,  with"  interest  on 
the  principle  of  annual  rests,  amounted,  according  to  certain  accounts  delivered  to 
the  said  Thomas  Parker  Bainbrigge,  and  investigated  and  approved  by  him,  to  a 
balance  or  sum  of  £9377,  3s.  5d. :  And  whereas'the  said  John  Moss,  having  great 
fiiendship  and  personal  regard  for  the  said  Thomas  Parker  Bainlirigge,  hath  con- 
sented to  accept  from  the  said  Thomas  Parker  Bain-[298]-brigge  the  sum  of  £3500, 
in  manner  hereinafter  mentioned,  in  di.scharge  of  the  .said  sum  of  £9377,  38.  5d., 
subject  to  the  contingency  and   agreement   hereinafter  contained :    Now,   the   .said 
John  Moss  doth  hereby  agree  with  the  said  Thomas  Parker  Bainbrigge,  that  he, 
the  said  John  Moss,  will  accept  and  receive  from  the  said  Thomas  Parker   Bainbrigge 
the  sum  of  £1500,  paid  by  him  to  the  .said  John  Moss  at  the  time  of  signing  this 
agreement,  and  the  further  sum  of  £20U0,  to  be  secured  to  the  .said  John  JNIoss,  with 
interest  at  the  rate  of  £5  for  each  £100  for  a  year,  by  the  promissory  note  of  the 
said  Thomas  Parker  Bainbrigge,  payalile  to  the  said  John  Moss  or  his  order  on 
demand,  the  said  sums  of  £1500  and  £2000  (amounting  together  to  the  sum  of 
£3500),  being,  when  the  -said  sum  of  £2000  and  interest  shall  be  wholly  paid,  but 
not  otherwise,  in  full  discharge  of  the  said  sum  of  £9377,  3s.  5d.,  except  the  said 
Thomas  Parker  Bainbrigge,  or  his  brother,  William  Henry  Bainbrigge,  or  their,  or 
one   of   their   heirs   or   assigns,   should  come  into  po.ssession  as  tenant  in  tail,  or 
otherwise,   of  the  estates  of  the  said  Thomas  Bainbrigge,  deceased,   or  some  part 
thereof,  or  obtain  some  compensation  in  lieu  of  the  same,  beyond  the  future  costs, 
charges,  and  expenses  of  recovering  the  said   estates,   or  some  part  thereof,  or  in 
obtaining  the  said  compensation  ;   but   the  said   Thomas  Parker  Bainbrigge  agrees 
with  the  .said  John  Moss,  that,  if  any  such  event  should  take  place,  the  said  Thomas 
Parker  Bainbrigge  or  the  said  William  Henry  Bainbrigge,  or  their,  or  one  of  their, 
heirs  or  assigns,  shall  pay  to  the  said  John  Moss,  his  executors,  administrators,  or 
assigns,  the  balance  of  the  said  sum  of  £9377,  3s.  5d.,  being  the  sum  of  £5877,  3s.  5d., 
or  so  much  of  the  said  last-mentioned  sum  as  the  value  of  the  said  estates,  or  the 
part  thereof,  of  which  the  said  Thomas  Parker  Bainbrigge  or  the  said  William  Henry 
Bainbrigge,  or  their,   or  [299]  either  of  their,   heirs   or  assigns,   shall   come    into 
possession  as  tenant  in  tail,  oi'  otherwise,  shall  amount  to,  or  as  the  compensation  in 
lieu  of  the  same,  beyond  the  said  future  costs,  charges,  and  expenses  of  recovering 
the  said  estates,  or  some  part  thereof,  or  in  obtaining  the  said  compensation  shall 
amount  to  :  and  in  case  there  should  be  any  costs  recoverable  under  any  of  the 
before-mentioned  suits  or  proceedings,  and  not  yet  received,  the  said  John  Moss  to 
have  the  full  benefit  thereof.     As  witness  the  hands  of  the  parties. 

Thoil\s  P.  Bainbkigge. 
Witness,  James  W.  Griffith.  John  Moss. 

In  the  meantime,  and  on  the  8th  of  November  1845,  a  bill  was  filed  in  this  Court 
by  William  Henry  Bainbrigge,  in  the  name  of  Thomas  Parker  Bainbrigge,  asserting 
the  title  under  the  will  of  1815  ;  and  another,  and  not  less  expensive,  litigation  thus 
commenced.  The  Plaintiff  John  Moss  acted  as  the  solicitor  of  William  Henry 
Bainbrigge  throughout  this  litigation  also.  During  the  progress  of  it,  William 
Henry  iBainbrigge,  at  the  request  of  the  Plaintifl'  John  Moss,  wrote  and  sent  to  him 
the  following  letter  : — 

"June  4th,  1848,  Liverpool.— My  dear  Moss,— Having  for  many  years  past 
employed  you  with  the  utmost  confidence  and  satisfaction  as  my  attorney  and 
solicitor  in  various  business  transactions,  and  you  having  made  advances  of  money 
to  me  for  my  use  and  benefit,  I  find  that  I  am  indebted  to  you  in  a  considerable 
sum  of  money,  on  a  balance  of  account  on  tran.sactions  commencing  in  the  year  1838 
and  down  to  the  present  time,  and  it  being  inconvenient  for  me  to  discharge  the 
sum,  I  wish  you  to  receive  this  as  my  declara-[300]tion  that  no  advantage  will  be 
taken  by  me  of  the  date  of  any  of  the  matters  or  things  contained  in  your  account 
against  me,  and  that  I  will  not  at  any  time  avail  myself  of  any  plea  of  the  Statute  of 
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Limitations  or  otherwise,  to  prevent  your  recovering  the  same  moneys  (if  necessary); 
and  that  by  your  allowing  me  time  I  undertake  to  pay  interest  on  the  balances 
appearing  against  me  from  time  to  time,  upon  the  principle  of  annual  rests,  until 
paid  ;  and  that  you  shall  not  in  any  way  be  damaged  or  prejudiced  by  not  having 
delivered  any  bills  of  costs  to  me  ;  and  you  may  consider  this  as  a  safeguard  and 
protection  against  any  of  the  formalities  required  by  law  in  anywise  relating  to  your 
bills  of  costs,  or  accounts,  or  otherwise. — Believe  me,  my  dear  Moss,  yours  sincerely, 

"W.    H.    BAINBRIGGE. 

"John  Moss,  Esq.,  Derby." 

The  proceedings  in  this  Court  resulted  in  an  action  being  directed  to  be  brought 
to  try  the  validity  of  the  testamentary  insti-uments.  The  action  was  accordingly 
brought  by  William  Henry  Bainbrigge,  in  the  name  of  Thomas  Parker  Bainbrigge, 
and  was  tried  at  the  Stafford  Summer  Assizes  for  the  year  18-50,  when  a  verdict  was 
returned  for  the  Plaintiii',  thus  establishing  the  title  under  the  will  of  181.5.  A  new 
trial,  however,  was  moved  for  and  granted,  and  upon  the  second  trial  coming  on,  the 
parties  came  to  a  compromise  upon  the  terms  embodied  in  a  memorandum,  which 
was  signed  by  the  Attorney-General  on  the  one  part,  and  Sir  Fitzroy  Kelly  on  the 
other,  and  by  the  agreement  contained  in  which  there  was  to  be  a  verdict  for 
the  lessor  of  the  Plaintifl",  Thomas  Parker  Bainbrigge  (acting  by  William  Henry 
Bainbrigge),  subject  to  the  following  terms  : — "  Lessor  of  [301]  Plaintiff,  in  ejectment, 
to  pay  to  the  Defendant  £25,000,  Defendant  undertaking  effectually  to  convey  the 
estate  to  lessor  of  Plaintiff,  discharged  of  incumbrances,  thereupon  created  by  or 
through  him,  and  of  the  legacies  under  the  will  of  1818."  Then  if  anj^  question 
arose  in  carrying  the  agreement  into  effect,  it  was  to  be  referred  to  the  Attorney- 
General  and  Sir  Fitzroy  Kelly,  and  in  case  of  difference  between  them,  to  be  referred 
to  Mr.  Turner,  the  conveyancer.  "  As  to  the  ultimate  determination  of  all  suits  in 
equity  and  other  proceedings,  the  same  to  be  settled  by  the  Attorney-General  and 
Sir  Fitzroy  Kelly,  or  the  aliove  Mr.  Turner.  Each  party  to  pay  his  own  costs  at 
law  and  equity  in  all  proceedings  up  to  this  day." 

William  Henry  Bainbrigge  had,  about  this  time,  entered  into  a  treaty  of  marriage 
with  Miss  Emma  F.  Yates  ;  and  the  estates  were  proposed  to  be  dealt  with,  for  the 
purposes  of  the  settlement,  upon  the  marriage.  In  consequence  of  this  proposal  the 
Plaintiff,  John  Moss,  desired  to  have  a  charge  upon  the  estates  for  the  amount  due 
to  him  in  respect  of  the  costs  of  both  the  litigations.  This  claim,  and  other  claims 
upon  the  estate,  formed  the  subject  of  communication  between  the  Plaintiff,  John 
Moss,  and  Thomas  Parker  Bainbrigge,  William  Henry  Bainbrigge,  and  Mr.  Lace,  a 
solicitor  at  Liverpool,  who  was  acting  in  the  matter  for  the  father  of  Miss  Yates,  the 
intended  wife  ;  and,  ultimately  on  the  30th  of  May  1851,  Thomas  Parker  Bainbrigge, 
and  William  Henry  Bainbrigge,  signed  the  following  memorandum  : — 

"  We,  the  undersigned,  Thomas  Parker  Bainbrigge,  and  William  Henry 
Bainbi-igge,  do  hereby  respectively  charge  our  respective  interests  in  the  Woodseat 
and  Draycott  estates,  and  all  other  the  real  estates  which  belonged  to  our  late 
uncle,  Thomas  Bainbrigge,  Esq.,  [302]  deceased,  with  the  payment  to  John  Moss,  of 
Derby,  solicitor,  of  all  sums  of  money,  and  bills  of  costs,  charges  and  expenses,  owing 
to  him  by  both  or  either  of  us,  with  lawful  interest  on  the  same  respectively,  upon 
the  principle  of  annual  rests,  and  we  respectively  agree  with  the  said  John  Moss,  to 
execute  all  such  good  and  sufficient  disentailing,  and  other  deeds  and  securities  as 
maj'  be  necessary,  and  he  may  require,  to  effect  a  legal  and  proper  mortgage  (with 
all  proper  and  usual  clauses,  provisions  and  covenants),  to  him  of  the  said  estates 
for  the  said  sums  of  money,  bills  and  interest ;  and  we  both,  and  especially  Thomas 
Parker  Bainbrigge,  declare,  that  this  charge,  and  the  said  mortgage  in  favour  of  the 
said  John  Moss,  shall  have  priority  over  any  claims  or  claim  which  the  said  Thomas 
Parker  Bainbrigge  may  have  upon  the  said  estate,  or  upon  the  said  William  Henry 
Bainbrigge  in  respect  thereof.     Dated  the  30th  day  of  May  1851. 

"Thomas  Parker  Bainbrigge. 

"William  Henry  Bainbrigge." 

And  on  the  same  day  William  Henry  Bainbrigge  also  signed  a  further  memo- 
randum as  follows : — 
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"  I,  the  imdeisigued,  AVilliam  Henr\'  Haiiihii^'ge,  do  hereby  charge  my  interest 
in  the  Woodseat  and  Draycott  estates,  and  all  other  the  real  esUtes  which'  belonged 
to  my  late  uncle  Thomas  Bainbrigge,  Esq.,  deceased,  with  the  payment  to  my 
brother  Thomas  Parker  Bainbrigge,  Esq.,  of  all  sums  of  money  and  interest,  owing 
to  him  by  me.  And  I  agree  with  the  said  Thomas  Parker  "Bainbrigge  to  execute 
all  such  good  and  sufficient  disentailing  and  other  deeds  ami  securities  as  may  bo 
necessary,  and  he  may  re(iuire,  to  eft'ect  a  legal  and  projier  mortgage  (with  all  pnqjer 
and  usual  clauses,  provisions  and  covenants),  to  him  of  the  said  estates  for  the  .sjiid 
sums  of  money  and  interest ;  but  I  declare  that  this  [303]  charge,  and  the  said 
mortgage,  in  favour  of  the  .said  Thomas  Parker  Bainbrigge,  shall  be  subject,  and 
subsequent  to  any  claims  or  claim  which  John  Moss,  of  Derby,  solicitor,  may  have 
upon  the  said  estates,  or  upon  both  or  either  of  us  in  respect  thereof.  Dated  the 
30th  day  of  May  18.51. — W.  H.  BAiNimKJOE." 

These  memorandums  having  been  signed,  the  estates  were  put  into  settlement 
upon  the  marriage  of  William  Henry  Bainlirigge,  by  deed,  dated  the  ■ith  of  June 
1851,  under  which  a  power  to  charge  the  estates  with  £45,000  was  reserved  to 
William  Henry  Bainbrigge. 

William  Henry  Bainbrigge  afterwards,  on  the  23d  of  March  185.3,  obtained  c./; 
jiaric  the  common  order  to  tax  the  Plaintiff' John  Moss's  bills  of  costs  against  him  ; 
but  on  the  15th  of  April  1853,  this  order  was  discharged,  and  thereupon  the  Plaintiti' 
John  Moss  brought  an  action  against  Thomas  Parker  Bainbrigge,  upon  the  agreement 
of  November  1845,  and  another  action  against  William  Henry  Bainbrigge,  for  his 
bills  of  costs  ;  and  on  the  18th  of  April  1853,  he  also  filed  the  bill  in  the  first  of  these 
suits,  whereby  he  prayed  that  an  account  might  be  taken  of  what  was  due  and  owing 
to  him  for  interest  on  the  said  principal  sum  of  £9377,  3s.  5d.  on  the  principle  of 
annual  rests,  and  that  such  interest,  when  ascertained,  might  be  added  to  the  said 
principal  sum,  and  that  it  might  be  forthwith  referred  to  one  of  the  ta.xing  masters 
•of  the  Court,  to  tax  the  bills  of  costs  of  the  Plaintift"  against  the  Defendant  William 
Henry  Bainbrigge,  delivered  to  him  on  the  6th  day  of  August  1852;  and  that  in 
taxing  such  bills  of  costs,  regard  might  be  had  to  the  aforesaid  agreement  of  the  18th 
of  November  1845,  the  letter  of  the  4th  of  June  1848,  and  the  undertaking  of  the 
30th  of  May  1851,  signed  by  him  [304]  and  the  Defendant  Thomas  Parker  Bainbrigge, 
and  that  an  account  might  be  taken  of  all  advances  of  money  made  to  or  on  account 
of  William  Henry  Bainbrigge  by  the  Plaintift',  with  lawful  interest,  on  the  principle 
of  annual  rests  ;  and  that  it  might  be  declared,  by  the  decree  of  the  Court,  that  under 
and  by  virtue  of  the  undertaking  of  the  30th  of  May  1851,  signed  by  him  and  the 
Defendant  Thomas  Parker  Bainbrigge,  the  Plaintift'  was  entitled  to  stand  as  a  mort- 
gagee upon  the  real  estates  devised  to  or  in  trust  for  Thomas  Parker  Bainbrigge,  and 
the  heirs  of  his  body,  as  therein  before  mentioned,  for  the  principal  sum  of  £9377, 
3s.  5d.,  and  such  interest  as  aforesaid,  as  a  principal  sum  carrying  interest,  and  for 
what  should  be  found  due  and  owing  to  the  PlaintifT  on  taxing  his  bills  of  costs  as 
aforesaid,  and  on  his  said  advances ;  and  that  such  sum  of  money  and  interest  might 
be  declared  to  form  together  a  second  principal  sum  carrying  interest,  and  that  the 
Defendants  Thomas  Parker  Bainbrigge  and  William    Henry  Bainbiigge    might  be 
decreed,  by  a  short  day,  to  be  appointed  by  the  Court,  to  pay  to  the  Plaintift'  the 
two  principal  sums  and  interest,  and  his  costs  of  that  suit,  and  that  in  default  of  such 
payment,  they  might  be  ordered  to  execute,  or  to  cause  or  procure  to  l)e  executed, 
a  proper  conveyance  of  the  said  estates  to  the  Plaintiff  and  his  heirs,  by  way  of  mort- 
gage, according  to  the  undertaking  of  the  30th  of  May  1851,  in  which  all  proper 
parties  might  join,  for  securing  to  the  Plaintiflf,  his  executoi's  administrators  an<l 
-assigns,  the  said  principal  sums  and  interest :  and  that  the  Plaintiff  might  be  declared, 
on  such  mortgage  being  made  and  executed,  entitled  to  foreclose  all  ei|uity  of  redemp- 
tion in  the  said  estates,  and  every  part  thereof,  created  or  existing  subse(iuent  to  the 
30th  of  May  1851  ;  that  the  Plaintift'  might  be  declared  entitled  to  redeem  all  mort- 
gages and  incumbrances  affecting  the  said  estates  prior  to  the  mortgage,  which  he  was 
entitled  to  have  made  him  as  aforesaid  ;  [305]  and  that,  for  such  jmrpose,  all  proper 
inquiries  might  be  directed  by  the  Court,  to  ascertain  of  what  such  prior  mortgages 
and  incumbrances  consisted  and  the  persons  entitled  thereunto,  and  to  ascertain  the 
priorities  of  the  said  mortgages  and  incumbrances,  the  Plaintiff  thereby  ott'ering  to 
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leiieein  the  same  ;  that  the  Defendants  Thomas  Parker  Bainbrigge  and  "William 
Henry  Bainbrigge  might  jointly  and  severally  be  restrained  by  the  order  and  injunc- 
tion of  the  Court,  from  receiving  or  ha\ing  paid  to  them,  or  to  either  of  them,  or  for 
their  or  either  of  their  vise,  the  principal  sum  of  £1500,  and  interest  due  and  owing 
from  the  North  Staffordshiie  Railway  Company,  or  any  part  of  such  sum  and  interest, 
or  of  either  of  them  ;  that  a  receiver  of  the  rents  and  profits  of  the  said  estates  might 
be  forthwith  appointed,  and  that  Thomas  Parker  Bainbrigge  and  William  Henry 
Bainbrigge,  and  the  Defendants  Samuel  Henry  Thompson,  Thomas  Parker  Bainbrigge, 
and  WiTluim  Dixon,  as  the  trustees  of  the  deed  of  the  4th  of  June  1851,  might  be 
forthwith  restrained  by  the  order  and  injunction  of  the  Court,  from  receiving  the 
said  rents  and  profits,  or  any  part  thereof ;  that,  if  necessary,  the  said  estates  might 
be  sold  by  and  under  the  direction  and  decree  of  the  Court,  and  that  the  proceeds  of 
the  said  sale  might  be  applied  in  discharging  the  mortgages  and  incumbrances  upon 
the  said  estates,  prior  to  the  mortgage  which  the  Plaintifl'  was  entitled  to  have  matle 
as  aforesaid,  and  then  in  or  towards  the  discharge  of  what  should  be  found  due  and 
owiui;-  to  the  Plaintiff  on  taking  the  said  accounts,  and  taxing  his  said  bills  of  costs 
as  aforesaid. 

Special  petitions  were  afterwards  presented  by  Thomas  Parker  Bainbrigge  and 
William  Henry  Bainbi-igge  for  the  taxation  of  their  bills  of  costs.  The  petition  of 
Thomas  Parker  Bainbrigge  was  dismissed  with  costs,  but  [306]  upon  the  petition  of 
William  Henry  Bainbrigge  the  usual  order  for  taxation  was  made,  with  a  superadded 
direction  to  the  Taxing  Master  to  certify  what  was  due  on  the  31st  of  May  1851. 

Thomas  Parker  Bainbrigge  and  "William  Henry  Bainbrigge  subsequently  filed  the 
bills  in  the  second  and  third  of  these  suits ;  the  prayer  of  the  bill  filed  by  Thomas 
Parker  Bainlirigge  being,  "  that  if  and  so  far  as  may  be  necessary  for  the  purpose  of 
enal.iling  the  Plaintiff'  to  resist  and  defend  himself  and  his  interest  in  the  said  estates 
against'the  claims  made  by  the  said  John  Moss  to  any  further  or  greater  extent  than 
he  is  entitled  to  have  the  same  paid  or  repaid  by  the  said  William  Henry  Bainbrigge, 
or  to  any  larger  amount  than  the  Plaintiff  has  by  his  .said  answer  submitted 
to  pay,  or  this  honourable  Court  shall  be  of  opinion  he  ought  to  pay,  the  said 
memoranda  and  agreements  signed  by  the  Plaintiffs  may  be  set  aside  wholly 
or  in  pait  as  this  honourable  Court  shall  think  fit  ;  and  that  the  .said  John  Moss  may 
be  restrained  by  the  order  and  injunction  of  this  honourable  Court  from  proceeding 
with  the  said  action,"  and  the  bill  filed  by  William  Henry  Bainbrigge  having  a  similar 
prayer,  that  the  agreement  might  be  set  aside,  so  far  as  was  necessary  for  letting  in 
his  defence,  both  these  bills  being  taken  to  be  in  the  nature  of  cross  bills  to  the  bill 
filed  by  Moss. 

The  causes  were  attached  to  the  Court  of  the  Master  of  the  Rolls,  and  first  came 
before  His  Honour  on  the  22d  of  November  1853,  upon  excejitions  to  the  answers  of 
some  of  the  Defendants  in  the  first  suit ;  and  an  order  was  then  made  by  arrangement 
by  which,  after  reciting  all  the  proceedings,  there  was  an  inquiry  directed  to  ascertain 
to  what  amount  Moss  the  Plaintiff'  was  entitled  to  a  charge  on  the  estates  under  the 
memoranda  in  the  plead-[307]-ings  mentioned,  or  any  or  either  of  them,  with  liberty 
to  use  the  affidavits  on  the  inquiry  ;  and  then  there  was  an  inquiry  directed  what 
incumbrances  there  were  aft'ecting  the  estates,  and  who  were  entitled  to  the  incum- 
brances, and  what  were  their  respective  priorities. 

A  motion  for  a  decree,  and  to  vary  the  order  of  the  22d  of  November  1853,  was 
afterwards  made  before  His  Honour,  and  upon  the  hearing  of  this  motion  a  decree 
was  pronounced,  directing  in  the  first  place  that  the  bill  in  the  first-mentioned  cause 
should  be  dismissed  against  a  railway  company  who  were  Defendants  ;  then  it  was 
ordered  that  the  bill  in  the  second-mentioned  cause  (which  was  Thomas  Parker 
Bainbrigge 's  cause)  should  be  dismis.sed  ;  and  then  it  was  declared  that  the  memo- 
randum of  the  30th  of  May  1851,  so  far  as  it  charged  the  interest  of  the  Defendant 
William  Henry  Bainbrigge  in  the  estate  in  question,  was  to  stand  as  a  security,  first 
for  the  amount  of  the  bill  of  costs  of  the  Plaintiff  John  Moss  against  the  Defendant 
William  Henry  Bainbrigge  for  business  transacted  by  him  on  his  retainer  prior  to 
the  30th  of  Ma\'  1851,  with  interest  at  the  rate  of  £4  per  cent,  per  annum  from  the 
30th  of  May  1851  ;  secondly,  for  all  sums  of  monej' due  from  the  Defendant  William 
Henry  Bainbrigge  to  the  Plaintiff'  for  advances  made  to  him,  with  such  interest  as 
they  respectively  carried,  according  to  the  contract  on  which  each  advance  was  made  ; 
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thirdly,  for  the  amount  rlue  from  the  Dofoiulant  Thomas  Parker  Bainhrij,'ge  to  the 
Phiiiitiff  Moss  on  the  delivery  and  taxation  of  the  Plaiiitirt'  Moss's  l.ili  of  costs  for 
Inisiness  done  by  him  for  Thomas  Parker  Bainliriyge,  and  on  his  retainer,  prior  to 
the  21st  of  July  1845.  Then  His  Honour  declared  that  the  memorandum  of  the 
•JOth  of  May  lf<r,\,  so  far  as  it  attected  Thomas  Parker  Bainhrigge's  interest  in  the 
estate,  was  to  stand  as  a  security,  first,  for  £.5877,  .'^s.  .")d.,  the  balance  due  from 
Thomas  [308]  Parker  Bainbrigge  to  the  Plaintiff  on  the  footing  of  the  memorandum 
of  the  18th  of  November  1845,  with  interest  at  the  rate  of  £^  per  cent,  per  annum 
from  April  1851  ;  secondly,  for  the  amount  duo  on  Thomas  Parker  Bainbriggc's 
jironiissory  note  for  £2000  and  interest ;  and,  thirdly,  for  the  amouTit,  if  anvrdne 
from  Thomas  Parker  Bainbrigge  to  the  Plaintiff  Moss  for  business  done  by  him  sub- 
sequently to  the  18th  of  Noveinlier  1845,  and  prior  to  the  30th  of  Mdy  1851,  with 
interest  at  the  rate  of  £4  per  cent,  per  annum  from  the  30th  of  May  1851.  Then 
accounts  were  ordered  to  be  taken  that  the  amount  of  Moss's  bill  against  William 
Henry  Bainbrigge  for  business  transacted  for  him  should  be  ascertained,  and  for  that 
purpose  the  Master  was  to  adopt  the  ta.xatiou  directed  l)y  the  order  made  on  the 
special  petition  presented  by  AVilliam  Heiny  Bainbrigge  ;  and  there  was  <an  account 
directed  of  othei-  sums  of  money,  an  account  of  interest,  and  an  account  of  what  was 
due  hy  Thomas  Parker  Bainbrigge  for  business  done  for  him  subsequently  to  the  18th 
of  November  1845. 

The  grounds  upon  which  His  Honour  pronounced  this  decree  will  be  found  in  his 
judgment,  reported  in  the  18th  Vol.  of  Mr.  Beavan's  Reports  (page  478). 

Mr.  Moss  and  Mr.  Thomas  Parker  Bainbrigge  appealed. 

The  Solicitor-Gen ek.\l,  Mr.  R.  Palmer  and  Mr.  E.  Welister,  for  Mr.  Moss. 

Mr.  Rolt  and  Mr.  J.  V.  Prior,  for  Thomas  Parker  Bainbrigge. 

[309]  The  following  authorities  were  cited  : — Gonrlci/  v.  Wood  (3  Jo.  &  Lat.  678), 
Co.  Litt.  (42  a.);  Hainilfan  v.  Le  Grange  (2  H.  Bl.  144:  4'T.  R.  613);  Rii-ler  v.  Mai/or  of 
Farersham  (5  De  G.  Mac.  &  G.  350) ;  Blackburn  v.  IFarwick  (2  Y.  &  C.  92) ;  Tarhloa 
V.  Backhouse  (G.  Coop.  231). 

The  Solicitor-Gener.\l,  in  reply. 

Judgment  reserved. 

Jfl«."  25,  1855.  The  Lord  Justice  Kni(;ht  Bruce.  Our  decision  of  these 
causes  has  been  delayed  by  the  necessity  of  examining  in  a  case  of  the  description  of 
that  before  us  with  the  utmost  care  and  attention  the  whole  of  the  evidence,  but  also 
by  a  doubt,  to  which  I  shall  have  occasion  particularly  to  advert,  not  even  yet 
removed  from  our  minds,  as  to  one  portion  of  the  dispute.  With  regard  to  all  else 
we  are  satisfied. 

The  first  question  for  consideration  has  been  that  of  the  validity  in  a  Court  of 
Equity  of  thefagreement  dated  the  18th  of  November  1845,  as  to  which — assuming 
what  is  probably  true,  that  the  burden  of  supporting  that  agreement  is  on  Mr.  Moss, 
and  that  of  impeaching  it  not  on  any  other  of  the  parties  to  the  litigation — I  think 
that  the  facts  in  evidence  establish  the  validity  of  the  contract  eiputably  as  well  as 
legally,  and  entitle  Mr.  Moss  to  the  benefit  of  it  in  the  causes.  It  appears  to  me 
from  the  evidence  to  have  been  obtained  by  him  not  by  means  of  misrepresentation, 
of  suppression  or  of  fraud  of  any  kind,  not  by  means  of  any  exercise  of  power,  if  there 
was  power,  not  by  means  of  exercising  unduly  any  influence,  if  there  was  [310] 
influence,  nor  in  any  sense  unfairly.  I  am  satisfied,  considering  especially  the  inter- 
vention of  ^Ir.  Bainbrigge  Le  Hunt  in  the  matter,  that  Mr.  Thomas  Parker  Bainbrigge 
signed  it  deliberatel\%  when  in  possession  of  as  much  knowledge  and  with  as  much 
advice  and  assistance  as  it  was  necessary,  according  to  the  rules  and  principles 
affecting  the  relation  of  client  and  solicitor,  that  he  should  have  in  order  to  the 
complete  validity  legally  and  equitably  of  the  transaction.  IMy  opinion,  therefore, 
is  that  it  would  be  doing  less  than  justice  to  Mr.  Moss  to  set  aside  the  agreement, 
or  treat  it  otherwise  than  as  binding  at  law  and  binding  here  according  to  its  tenor. 

With  respect  to  the  agreements  of  30th  May  1851,  those  two  instruments  must, 
I  think,  be  taken,  read  and  construed  together ;  though  whethei-  the  Court  ought  for 
the  purpose  of  construing  them  to  have  regard  to  the  earlier  agreements,  or  any  one 
or  more  of  them,  is  not,  I  apprehend,  a  material  question.  Upon  the  point,  however, 
of  valuable  consideration,  I  was  for  some  time  not  satisfied.  But  my  opinion  now  is, 
that  the  contents  of  the  two  agreements  of  1851,  combined  with  the  other  facts 
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lOved,  are  sufficient  to  exclude  both  Mr.  Thomas  Parker  Bainbrigge  and  Mr.  William 
.ienrvBainbrigge  from  aii}-  right  to  contend  at  law,  that  either  of  those  two  agree- 
ments was,  as  to  any  portion  of  its  provisions,  not  founded  on  a  valuable  consideration. 
Thev  must,  therefore,  I  think,  be  treated  as  legally  binding  throughout,  and  for  every 
purpose,  unless  obnoxious  wholly  or  in  part  to  the  usmy  laws,  which  in  that  year 
were  in  force,  respecting  securities  on  land.  Upon  which  question,  after  some  hesita- 
tion, I  have  come  to  the  conclusion,  that  accoiding  to  the  true  construction  and  effect 
of  these  two  documents,  the  words,  "with  lawful  interest  on  the  same  respectively, 
upon  the  principle  of  annual  rests  "  contained  in  one  of  them,  relate  only  to  interest 
liefore  and  down  to  their  [311]  date,  namely,  30th  May  1851,  and  that  the  two 
instruments  are  in  every  point  legally  unobjectionable. 

The  question  of  their  validity  in  equity  is  different.  And  as  to  this  my  impression 
is,  that  Mr.  Thomas  Parker  Bainbrigge  and  his  brother  ought,  from  the  evidence,  to 
be  inferred  to  have  undenstood  and"  been  sufficiently  advised  concerning  the  nature 
and  effect  of  each  of  the  agreements  of  May  1851,  before  either  of  them  was  signed  ; 
that  it  was  an  honest,  a  reasonable  and  not  an  imprudent  act  on  the  part  of  Mr. 
"William  Bainbrigge  to  sign  both,  and  on  his  brother's  part  to  sign  one  of  them  ;  that 
neither  of  the  brothers  were  deceived,  misled,  unduly  pressed  or  unduly  influenced, 
or  otherwise  than  a  perfectly  free  agent  in  the  transaction,  and  that,  as  between  them 
and  Mr.  Moss,  both  of  the  two  agreements  must  be  considered  as  equitably  good,  an 
observation,  however,  that  I  ought,  perhaps,  to  qualify,  so  far  as  the  "  rests "  are 
concerned ;  I  mean  the  rests,  for  which  in  one  of  the  two  papers  there  is  an  express 
provision  in  Mr.  Moss's  favour.  "With  regard  to  those  rests  I  do  not  give  an  opinion, 
for  Mr.  Moss  has  by  his  counsel  submitted  and  consented  to  waive  his  right  (if  any) 
to  compound  interest,  not  included  in  the  £9377,  3s.  5d.  He  is,  however,  entitled 
to  simple  interest  at  the  rate  of  £5  per  cent,  per  annum,  on  the  £5877,  3s.  5d.,  from 
the  30th  of  May  1851,  if  not  from  an  earlier  time,  and  to  simple  interest  at  5  per 
per  cent,  per  annum,  on  the  debt  due  from  Mr.  "William  Henry  Bainbrigge,  calculated 
from  the  end  of  each  year  upon  the  amount  of  principal  for  the  time  being  due.  I 
understand  Mr.  Moss  to  be  willing  to  undertake,  and  I  accordingly  consider  him  as 
undertaking,  not  to  proceed  at  law  against  either  of  his  two  debtors,  without  the 
leave  of  the  Court.  This  being  so,  I  think  that  Mr.  Moss  may  now  be  declared  entitled 
to  his  costs  of  [312]  both  the  cross-suits,  but  the  taxation  should  be  delayed  until 
the  accounts  shall  have  been  taken,  and  the  final  hearing  of  the  original  cause. 

It  will  have  been  observed,  perhaps,  that  I  have  expressed  no  opinion  as  to  Mr. 
Moss's  title  or  claim  to  simple  interest  on  the  £5877,  3s.  5d.,  for  the  whole  or  any  part 
of  the  interval  between  the  18th  of  November  1845  and  the  30th  of  May  1851.  Of 
this  point  my  learned  brother  and  myself  not  having  hitherto  taken  exactly  the  same 
view,  we  found  an  opportunity  of  mentioning  it  to  the  Lord  Chancellor,  who  has  at 
our  request  consented  that  it  shall  be  argued  separately  before  the  full  Court,  and  he 
has  fixed  for  this  purpose  "Wednesday  next,  when  the  minutes  which  we  propose  in 
all  other  respects,  and  which  will  presently  be  read,  are  either  in  their  actual  state, 
or,  if  altered  now  by  us,  as  so  altered,  to  be  considered  as  settled,  and  the  single 
point  to  be  discussed  will  be  that  of  interest  for  the  limited  period  that  I  have  just 
mentioned,  on  the  footing  of  the  correctness  of  these  minutes,  so  far  as  they  shall 
extend. 

The  Lord  Justice  Tuener,  after  stating  the  summary  of  the  case  above  given, 
proceeded  thus : — 

The  questions  to  be  decided  upon  the  appeals  must  mainly  depend  upon  the 
validity  and  effect  of  the  agreements  of  the  30th  of  May  1851,  but,  in  order  to  arrive 
at  a  just  conclusion  upon  those  points,  it  is,  I  think,  necessary  first  to  consider  the 
agreements  which  had  been  previously  entered  into  between  the  parties.  Indeed,  the 
appeals  before  us  relate  directly  to  some  of  these  previous  agreements. 

The  first  of  these  agreements  is  dated  the  21st  of  Julj-  1845.  [His  Lordship 
read  it.] 

[313]  There  is  no  di.spute  between  these  parties  upon  the  subject  of  this  agree- 
ment, and  it  is  unnecessarj'  therefore  to  comment  at  any  length  upon  it.  It  is  im- 
portant, however,  to  observe  that  it  is  sworn  and  not  denied,  that  this  agreement 
was  arranged  between  Thomas  Parker  Bainbrigge  and  William  Henry  Bainbrigge, 
when  the  Plaintiff,  John  Moss,  was  not  present.     I  find  in  the  affidavit  of  Mr.  Moss 
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this  statement,  of  which  I  find  (on  that  point)  no  denial  whatever,  "That  I  l)elieve 
the  terms  of  the  agreement  were  finally  arranged  or  agreed  upon  between  the  said 
Thomas  Parker  Bainbrigge  and  the  said  Milliani  HenrvBainhrigge  themselves,  at  the 
house  of  the  former,  when  I  was  not  present,  the  latter  of  whom  personallv  gave 
me  instructions  to  prepare  the  said  agreement."  It  is  important  also  to  observe, 
that  it  is  in  this  agreement  that  we  first  have  anj-  reference  to  the  interest  being 
computed  upon  the  principle  of  aiuuial  rests,  and  that  the  agreement  affords  .strong 
evidence  that  it  was  then  intended,  that  in  the  event  of  theestate  beim'  recovered. 
Moss's  costs,  charges  and  expenses  should  be  paid  in  full,  and  jiaid  with  interest 
computed  upon  the  principle  of  annual  rests,  for  it  can  hardly  be  imputed  to  Thoma.s 
Parker  Bainbrigge,  that  he  intended  to  make  a  profit  out  "of  the  costs,  liy  paying 
Moss  the  amount  of  the  costs,  and  taking  to  himself  the  interest.  It  would,"  I  think, 
be  going  too  far  to  hold  that  this  agreement  shews  that  the  costs  to  be  paid  were  not 
to  be  the  taxed  costs  only,  but  the  agreement  proves  to  my  mind  conclusivelv,  that 
whatever  might  have  been  the  previous  arrangement  as  to  costs  out  of  jKicket  only 
being  paid,  and  as  to  any  further  payment  being  left  upon  a  mere  honorary  under- 
standing, it  was  at  this  time  intended  by  all  parties,  that  in  the  event  of  the  estates 
being  recovered,  the  costs  were  to  be  paid  in  full,  and  paid  with  interest  computed 
upon  the  principle  of  annual  rests. 

[314]  The  next  agreement  is  that  of  the  18th  of  November  1845,  which  is  im- 
jieached  directly  by  the  bill  filed  by  Thomas  Parker  Bainbrigge,  and  indirectly  by 
the  bill  filed  by  William  Henry  Bainbrigge.  This  agreement  i.s  made  between 
Thomas  Parker  Bainhiigge  and  Moss.  I  have  already  read  it.  The  provisions  of  it 
are  that  Moss  agrees  to  take  £3500  |in  satisfaction  of  £9300  and  odd  which  is  stated 
upon  the  agreement  to  have  been  ascertained  to  have  been  then  due  to  him  from 
Thomas  Parker  Bainbrigge,  subject  to  this  proviso,  that  if  the  estate  should  be 
recovered  the  full  amount  of  the  bills  of  costs  should  be  paid. 

The  broad  grounds  upon  which  this  agreement  is  impeached  are  : — that  there  had 
been  no  delivery  and  no  examination  of  the  bills  of  costs,  and  no  settlement  of  the 
accounts ;  that  the  communications  between  the  parties  which  led  to  the  agreement 
had  proceeded  upon  the  footing  that  Thomas  Parker  Bainbrigge  was  to  be  repaid  by 
William  Henry  Bainbrigge  out  of  the  estates,  when  recovered,  whatever  sum  he 
might  pay  to  Moss  under  the  agreement ;  and  that  he  was  not  advised  by  Moss  that, 
by  enteiing  into  the  agreement,  he  might  become  liable  to  Moss  beyond  the  amount 
which  he  could  recover  from  William  Henry  Bainbrigge  ;  and  it  is  insisted  that  the 
agreement  is  at  variance  with  the  rules  of  the  Court  with  reference  to  transactions 
between  solicitors  and  their  clients. 

It  is  said  that,  some  years  before  the  year  1845,  Moss,  in  consequence  of  the 
litigation  in  which  Thomas  Parker  Bainbrigge  had  been  engaged  ha\-ing  proved 
unsuccessful,  had  agreed  to  charge  him  only  costs  out  of  pocket,  with  simple  interest 
thereon,  but  that  he  had  delayed  making  out  the  accounts  shewing  the  sums  he  had 
paid  out  of  pocket  and  the  amount  he  was  to  receive,  on  the  [315]  footing  of  the 
above  arrangement ;  that  a  draft  of  the  bills  of  costs  only  was  sent  to  Le  Hunt ;  that 
it  was  not  sent  to  him  till  .shortly  before  the  21st  of  July  1845,  and  was  then  sent  to 
him  as  the  friend  and  relation  of  Thomas  Parker  Bainbrigge,  for  the  purpose  merely 
of  ascertaining  the  amount  of  the  items  out  of  pocket,  and  the  sum  payaltle  by 
Thomas  Parker  Bainbrigge  to  Moss  in  respect  thereof,  and  upon  an  engagement  that 
it  should  be  returned  to  Moss  when  required,  and  that  it  was  returned  to  him  shortly 
after  the  21st  of  July  1845  :  that  it  was  not  examined,  except  by  Le  Hunt,  for  the 
purpose  above  mentioned  ;  and  that  the  sum  of  £3500  mentioned  in  the  agreement 
was  in  round  numbers,  the  sum  calculated  as  payable  to  Moss  for  his  disbursements 
out  of  pocket,  with  simple  interest. 

The  first  issue  here  tendered  is  whether  there  had  been,  before  the  year  1845,  an 
agreement  by  Moss  to  charge  only  costs  out  of  pocket,  with  simple  interest  upon 
them.  There  is  much  conflicting  evidence  on  this  i.ssue.  The  existence  of  such  an 
agreement  is  positively  sworn  to  on  the  one  side,  and  as  positively  denied  on  the 
other  ;  but  if  it  was  necessary  to  decide  the  point,  I  think  that,  looking  to  the 
collateral  circumstances,  the  conclusion  at  which  I  should  arrive  would  be,  that  there 
was  much  discussion  on  the  subject,  nuich  which  might  be  understood  by  one  party 
as  amounting  to  an  agreement,  and  by  the  other  not,  and  that  in  the  result  there 
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was  no  liiiidiiig  agret'iiieiit  upon  the  point.  On  the  18th  of  July  18-1.5,  Le  Hunt 
writes  to  .Mossin  the-^e  terms  : — "  I  have  received  your  i^arcel  containing  the  liills 
against  Thomas  Parker  Bainbrigge.  I  have  looked  at  the  general  accounts  marked 
No.  1,  No.  la,  and  No.  lb,  but  to  tell  you  the  truth  I  do  not  understand  them  ;  they 
are  not  made  out  in  the  manner  Mr.  Bardonleau  shewed  me,  and  I  must  therefore 
get  him  to  explain  them,  for  1  [316]  cannot  tell  which  is  the  one  on  which  my  cousin 
will  be  expected  to  settle.  I  shall,  of  course,  not  part  with  any  of  the  bills  to  an^^ 
one,  without  your  concurrence."  Now  that  expression,  "  I  cannot  tell  which  is  the 
one  on  which  my  cousin  will  be  expected  to  settle,"  seems  to  me  to  be  entirely  incon- 
sistent with  the  notion  that  there  had  been  at  one  time,  anterior  to  the  date  of  184-5, 
a  binding  agreement  by  Moss  to  take  the  amount  of  the  bills  of  costs,  with  simple 
interest  onh^ 

And  again,  on  the  6th  of  August  1845,  Mr.  Le  Hunt  writes  to  Moss  in  these 
terms : — "  My  dear  Moss, — As  I  am  expecting  my  cousin  Tom  Bainbrigge  here  on 
Friday,  I  will  send  back  the  liills  by  him  ;  I  have  not  looked  over  the  items,  nor  can 
I  pretend  to  do  so,  nor  indeed  have  I  looked  much  at  the  general  statements,  as  I  do 
not  fully  understand  them  without  a  little  explanation,  but  it  seems  that  Mr. 
Bardonleau  has  charged  compound  interest  on  all  the  accounts,  which,  in  my  opinion, 
should  not  be  done,  and  may  make  a  good  deal  of  difference.  I  will  endeavour  to 
see  you  to-morrow  if  not  much  engaged.  It  appears  to  me  that  simple  interest 
should  be  taken  for  the  amount  of  payments  for  each  year  as  they  successively 
follow.  Of  course  you  know  nothing  of  the  matter."  There,  again,  it  is  scarcely 
possible  to  believe  that  if  Mr.  Le  Hunt  at  that  time,  on  the  6th  of  August  184.5, 
considered  that  there  had  been  a  binding  agreement  by  Moss  to  take  the  costs  out 
of  pocket  with  simple  interest  upon  them,  he  should  have  expressed  himself  in  such 
terms  as  these : — "  Mr.  Bardonleau  has  charged  compound  interest,  which,  in  my 
opinion,  should  not  be  done,  and  may  make  a  good  deal  of  difference,"  or  should  have 
said, — "  It  appears  to  me  that  simple  interest  should  be  taken  for  the  amount  of  pay- 
ments for  each  year." 

[317]  I  think  it  in  the  highest  degree  improbable  that  he  could  have  written 
these  letters  without  referring  to  the  agreement  alleged  in  the  affidavits  on  the  part 
of  Thomas  Parker  Bainbrigge,  if  he,  Mr.  Le  Hunt,  had  considered  that  agreement  to 
be  binding  and  in  force.  It  seems  to  me,  however,  that  it  is  not  necessary  to  deter- 
mine this  issue,  that  the  issue  is  important  only  with  reference  to  the  view  in  which 
Le  Hunt  may  have  looked  at  the  bills  of  costs,  and  that,  so  far  as  the  questions 
before  us  can  be  affected  by  Le  Hunt's  conduct,  what  is  to  be  considered  is,  to 
what  extent  he  did  in  fact  look  at  the  liills  of  costs,  and  not  what  were  the  considera- 
tions which  induced  him  to  examine  them. 

AVe  come  then  to  the  second  issue  here  tendered,  whether  Le  Hunt  did  in  fact 
examine  the  bills  of  costs  and  accounts  for  the  purpose  merely  of  ascertaining  the 
amount  of  items  out  of  pocket,  and  the  sum  pa\'able  by  Thomas  Parker  Bainbrigge 
in  respect  thereof.  In  order  to  determine  this  point  it  is  necessary  to  look  back  to 
what  had  passed  before  the  bills  were  delivered  to  Le  Hunt.  It  appears  that  these 
bills  were  begun  to  be  made  out  in  the  month  of  May  184.3  ;  that  Thomas  Parker 
Bainbi'igge  was  urgent  for  the  completion  of  them,  and  that  in  oonsequence  of  this 
urgency  Moss  wrote  to  Le  Hunt  on  the  4th  of  November  1844,  a  letter  in  which, 
after  referring  to  his  clerk,  Bardonleau,  having  informed  him  that  the  accounts  were 
ready  for  him  to  look  over,  and  answer  several  inquiries  which  Bardonleau  thought 
necessary,  Moss  expressed  himself  as  follows: — "I  have,  therefore,  determined  to 
turn  the  matter  over  entirely  to  you  "  (that  is  to  Le  Hunt)  "and  him  "  (Bardonleau), 
"  if  you  will  be  good  enough  to  fix  a  time,  after  the  middle  of  next  week,  when  you 
can  sit  down  with  him  to  the  matter,  which  I  should  think  would  [318]  occupy  you 
at  least  some  days  even  to  look  over,  if  you  are  to  see  that  every  item  is  extracted 
from  my  books  and  agents'  bills."  Then  he  states  the  circumstances  attending  the 
litigation,  and  says,  "  I  recur  to  these  circumstances  that  in  your  going  through  the 
accounts  (in  which  you  will  sometimes  probably  have  to  revert  to  the  papers),  yo>i 
may  be  able  to  justifj'  the  proceedings  I  was  called  upon  to  adopt  (principally 
defensively),  and  to  explain  the  costs  you  will  find,  though  as  to  their  amount  I  at 
present  know  no  more  than'you  do,  as  I  wish  them  to  be  ascertained  on  certain 
principles,  and  not  to  be  affected  by  their  amount,  and  wherever  it  should  be  a  ques- 
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tioii  of  whether  a  certain  charge  should  t)e  made  or  not,  I  should  wish  the  utmost 
liberality  to  be  shewn  to  your  cousin."  Now  that  letter  bore  date  the  4th  of 
November  1844;  I  then  find  it  stated  in  the  atHdavit  of  Mr.  Moss  that,  after  the 
date  of  that  letter,  there  had  been  an  appointment  made  for  Le  Hunt  meeting 
Bardonleau  on  the  subject  of  these  liills  of  the  21st  of  November.  He  says  this—"  I 
am  informed  and  believe  that,  although  Mr.  Le  Hunt  did  not  attend  Mr.  Bardonleau 
on  the  21st  of  November  1844,  the  said  Mr.  Le  Hunt  did  in  fact  attend  him  at  my 
offices  on  the  26th  of  November  1844,  and  on  the  two  succeeding  days,  when  they 
were  engaged  the  whole  of  the  first  and  second  days,  and  upwards  of  two  hours 
of  the  third  day,  in  investigating  my  bills  of  costs  and  accounts."  And  then  ho 
states  the  entries  made  by  Mr.  Bardonleau  in  his  books  of  attendances  upon  Mr.  Le 
Hunt  on  those  days.  Then,  he  says — "I  have  l)een  informed  by  Mr.  Bardonleau 
and  believe  that,  on  the  last  three  aforesaid  occasions  of  the  said  Mr.  Le  Hunt 
attending  upon  the  said  Mr.  Bardonleau,  the  said  Mr.  Le  Hunt  niinutelv  examined 
the  said  bills  of  costs,  for  the  purpose  of  seeing  the  charges  for  business  (lone  bv  me, 
and  that  the  monies  [319]  charged  by  me  as  having  been  paid  out  of  pocket  respec- 
tively were  correctly  charged,  but  upon  such  examination  and  inspection  there  were 
certain  blanks  in  the  accounts  which  required  further  examination."  To  this  state- 
ment I  find  no  denial.  What  Le  Hunt  says  in  his  affidavit  upon  the  subject  is  this, 
"I  have  read  the  affidavit  of  John  Moss,  sworn  in  this  matter  on  the  13th  of  June. 
I  adhere  to  the  statements  contained  in  my  former  affidavit,  namely,  that  I  examined 
the  bills  of  costs  solely  for  the  purpose  of  seeing  that  the  sums  paid  by  the  said  John 
Moss  out  of  pocket  were  duly  extracted  and  entered  in  the  said  bills.  As  Mr.  Moss 
had  agreed  to  charge  only  money  out  of  pocket,  my  attention  was  directed  to  that 
point,  for  although  charges  for  time  and  work  done  were  made,  I  did  not  trouble 
myself  about  those  charges,  for  as  my  cousin  would  not  have  to  pay  them  it  was  of 
no  importance  whether  a  charge  for  an  attendance  was  20s.,  where  it  ought  only  to 
have  been  6s.  8d.,  or  six  guineas  for  a  journey  where  only  two  should  be  charged. 
The  whole  amount  of  the  bills  or  any  one  of  them  appeared  quite  immaterial."  Then 
he  says — "  I  say  that  Bardonleau  was  never  emploj^ed  under  my  directions  in  making 
out  the  bills  and  accounts,  but  was  so  employed  under  the  direction  of  the  said  John 
Moss  ;  that  I  never  gave  Mr.  Bardonleau  any  instructions  upon  the  subject,  exce])t 
that  I  requested  him  to  make  haste  over  them  and  get  them  finished,  and  I  never 
approved  the  accuracy  thereof,  or  the  moderation  of  the  charges  in  the  said  bills 
for  the  reasons  hereinbefore  given  ;  that  my  cousin  was  not  concerned  in  the  ques- 
tion, whether  the  charges  were  moderate  or  otherwise."  But  that  he  attended  on  these 
three  days  in  November,  and  went  through  these  bills  of  costs  with  Bardonleau  is 
nowhere  denied  on  the  part  of  Mr.  Le  Hunt  that  I  can  find. 

[320]  It  is,  I  think,  therefore  clear,  that  long  before  the  bills  had  been  delivered 
to  Le  Hunt,  they  had  been  looked  into  by  him  at  the  office  of  Mos.s,  and  this  is  con- 
firmed by  Le  Hunt's  letter  of  the  1.3th  of  November  1845,  in  which  he  expresses 
himself  in  these  terms  : — "  In  reply  then  I  have  only  to  say,  that,  having  looked  at 
the  bills  at  Mr.  Moss's  office,  two  years  since,  I  did  not  think  it  necessary  to  go  over 
them  again  when  I  had  them  sent  to  me  in  the  summer."  The  bills  of  costs,  with 
three  summaries  and  accounts,  shewing  the  interest  and  balances  due  from  Thomas 
Parker  Bainbiigge,  were  sent  to  Le  Hunt,  on  or  about  the  14th  of  July  1845,  with 
a  letter  from  Moss  of  that  date,  which  contains  these  passages  ;  Mr.  Moss  to  Mr.  Le 
Hunt : — "  A  short  time  since  I  received  from  Mr.  Bardonleau  the  result  of  his 
lalwurs  upon  the  bills  and  accounts  of  your  cousin,  with  a  letter  on  the  subject.  I 
have  detained  them  until  now  in  the  hope  that  I  could  have  had  the  opportunity  to 
look  through  them,  but  I  see  no  prospect,  consistently  with  other  engagements,  of 
looking  at  them,  with  any  degree  of  attention,  and  as  you  are  pretty  well  master  of 
the  subject-matter  of  them,  I  prefer  sending  the  papers  as  I  have  received  them, 
feeling  assured  that  you  will  pay  the  requisite  attention  to  them,  to  satisfy  your 
cousin  that  there  are  no  improper  charges  against  him,  as  I  am  more  anxious  about 
this  than  afraid  of  a  few  charges,  which  ought  to  appear,  being  omitted.  Of  course 
you  will  consider  that  in  entrusting  to  you  the  only  drafts  I  have  of  the  bills,  I  do 
so  only  for  the  purpose  of  examination,  and  on  the  faith  of  your  returning  them  to 
me  when  required,  and  without  prejudice  in  any  respect  to  myself,  as  not  only  has 
the  labour  of  putting  together  been  immense,  and  I  have  sacrificed  the  time  of  my 

C.  XXIII.— 40* 
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late  clerk  to  a  very  great  extent  when  he  should  have  been  attending  to  other 
matters  of  great  importance  to  me,  but  I  have  no  doubt  that  if  I  were  to  go  [321] 
over  them  with  care,  I  should  find  many  charges  and  even  sums  out  of  pocket,  which 
a  stranger  would  not  discover,  but  my  recollection  might  supply.  However,  it  has 
been  and  still  is  my  desire  to  act  with  liberality  to  your  cousin,  even  beyond  any- 
thing he  could  expect  from  me,  but  when  he  once  otfered  £500  to  cover  what  was 
due  to  me,  I  felt  it  was  absolutely  necessary  to  have  the  bills  and  accounts  so  made 
out,  that  no  misconception  should  arise  as  to  what  was  right  and  liberal  on  my  part 
to  receive."  Then  in  the  latter  part  of  the  same  letter,  he  specially  invites  Mr.  Le 
Hunt's  attention  to  these  bills  in  these  terms : — "  Xot  having  paid  personal 
attention  to  the  details,  and  you  having  been  good  enough  to  do  so,  I  leave  in  your 
hands  the  looking  them  over  with  an  unprejudiced  eye  with  this  request,  that 
wherever  there  shall  be  a  question  on  your  own  mind  whether  the  sum  to  any  item 
in  the  bills  should  remain  or  not,  that  it  may  be  deducted,  and  I  hope  that  notwith- 
standing the  heavy  losses  which  I  have  had  to  bear  through  the  overwhelming 
nature  of  the  business,  you  will  consider  that  I  am  still  anxious  to  act  in  the  most 
li1)eral  manner  regarding  professional  remuneration,  as  not  to  be  compared  with  the 
kindly  feeling  with  which  I  have  acted  and  still  wish  to  act."  That  therefore  was 
the  purpose  for  which  these  bills  were  sent  to  Mr.  Le  Hunt  as  expressed  in  Mr. 
Moss's  letter,  accompanying  the  bills,  inviting  him  distinctly  to  examine  the  bills. 

The  bills  remained  with  Le  Hunt  until  after  the  5th  of  August  following,  when 
they  were  returned  to  Moss,  being  required  by  him  for  the  purposes  of  the  then 
intended  litigation.  On  the  6th  of  August  1845,  Le  Hunt  writes  to  Moss: — it  is 
in  the  letter  to  which  I  have  before  referred — saying  that  he  had  not  looked  over 
the  items  of  the  bills,  but  that  it  seemed  that  Mr.  Bardonleau  had  charged  compound 
interest  on  the  accounts,  whereas  [322]  it  seemed  to  him  that  simple  interest  only 
should  be  charged.  That  letter  was  answered  by  Moss  on  the  8th  of  August, 
urging  the  justice  of  the  compound  interest  being  allowed.  And  on  the  18th  of 
August  1845,  Thomas  Parker  Bainbrigge  called  upon  and  left  with  Moss  the  following 
proposals : — 

"To  pay  Moss  £3500  in  round  numbers,  that  is  to  say,  £1500  within  two 
months  from  the  final  settlement,  and  to  give  him  a  note  of  hand  for  £2000  at  5 
per  cent,  (with  permission  to  pay  ofT  any  part  of  the  principal  when  convenient), 
and  to  consider  Moss  entitled  to  the  balance,  without  further  interest  remaining  out 
of  the  £10,000,  being  compound  interest  of  the  whole  bill  after  deducting  the  above 
£3500  and  £1228  with  compound  interest  thereon,  from  the  time  of  payment, 
being  the  amount  already  paid,  if  he  should  succeed  in  obtaining  the  Woodseat 
estates,  or  gaining  any  compromise.  The  whole  bill  of  £10,000  to  be  first  paid  out 
of  the  estate  or  from  any  such  compromise  as  shall  be  made  to  Mr.  Moss  and  Mr. 
Bainbrigge,  in  equal  proportions  on  their  respective  shares  of  such  compensation." 

That,  therefore,  is  a  proposal  on  the  part  of  Thomas  Parker  Bainbrigge,  to  pay 
£3500  at  once,  and  that  the  remainder  should  be  paid  in  the  event  of  the  estates 
being  recovered  and  paid  with  compound  interest.  Le  Hunt  says,  that  he  was  not 
consulted  on  this  proposal ;  but  he  was  present  when  it  was  made  ;  the  bills  of 
costs  had  been  seen  by  him  in  Moss's  office  before  they  were  delivered  ;  they  had 
been  delivered  to  him  for  the  purposes  of  examination  :  and  whether  he  had  gone 
through  them  or  not  when  they  had  been  delivered,  I  think  the  only  fair  inference 
to  be  deduced  from  his  letter  of  the  6th  of  August,  and  from  his  silence  on  the  18th 
of  August  is,  that  he  knew  them  not  to  be  open  to  any  serious  objection. 

[323]  Beyond  all  this,  I  find  the  following  statement  in  the  affidavit  of  Sadler 
of  the  21st  of  July  1853,  to  which  I  find  no  contradiction  whatever: — "I  believe  it 
to  be  untrue,  as  sworn  by  the  said  Mr.  Le  Hunt  in  the  7th  paragraph  of  his  said 
affidavit  of  the  14th  of  May  1853,  and  repeated  in  effect  in  the  14th  paragraph  of  his 
said  affidavit  of  the  23d  June  1853,  that  the  said  Peter  Bainbrigge  Le  Hunt  examined 
the  bills  of  costs  of  the  said  John  Moss,  solely  for  the  purpose  of  seeing  that  the  sums 
paid  by  the  said  John  Moss  were  duly  extracted  and  entered  in  the  said  bills.  My 
reasons  for  such  belief  are,  that  the  said  bills  of  costs  are  made  out  with  items  in 
three  columns  or  ranks  of  figures — one  containing  the  full  professional  charges, 
another  containing  agents'  charges,  counsels'  fees,  disbursements  and  expenses,  and 
the  third  containing  actual  payments  only — and,  since  the  last-mentioned  affidavit 


J 


«  DE  0.  M.  &  G.  324.  MOSS    ('.    BAINBRIGGE  1259 

was  sworn,  I  have  again  carefvilly  examined  the  said  liills  of  costs,  and  find  that  they 
contain  numerous  figures  which  I  believe  to  he  in  the  handwriting  of  tlie  said  I'eter 
Bainbrigge  Le  Hunt,  shewing,  where  they  exist,  his  having  extracted,  and  achled  up, 
as  well  figures  representing  the  full  j)rofessional  charges,  as  figures  representing  the 
agents'  charges,  counsels'  fees,  disbursements  and  expenses,  and  the  actual  payments 
only  ;  and  I  also  find  that  the  figures,  which  I  believe  to  be  those  of  the  said  I'eter 
Bainbrigge  Le  Hunt,  upon  the  said  bills  of  costs  that  applj'  to  money  expended, 
where  they  differ  (as  they  do  in  some  instances)  from  those  of  Mr.  Bardonleau  in  the 
extracting  or  adding  up,  correspond,  so  far  as  they  exist,  with  the  figures  carried  out 
by  the  said  Peter  Bainbrigge  Le  Hunt  in  the  exhiliit  marked  No.  1  to  his  said 
last-mentioned  affidavit."  So  that  here  is  an  affidavit,  not  contradicted,  distinctly 
stating  that  there  were,  upon  these  bills  of  costs,  figures  by  Le  Hunt,  referring  to  the 
full  professional  charges,  and  not  merely  to  the  charges  out  of  pocket. 

[324]  The  result  appears  from  these  passages  to  have  been,  that  there  had  been 
probably  not  a  full  examination  of  these  bills  of  costs  by  Mr.  Le  Hiuit,  but  a  partial 
examination  of  them  at  least. 

The  remaining  issue  here  tendered  is,  that  the  £3500,  mentioned  in  the  agree- 
ment, was,  in  round  numbers,  the  amount  of  the  disbursements,  with  simple  interest 
upon  them :  and,  with  a  view  to  this  point,  some  calculations  made  by  Le  Hunt  are 
referred  to  in  his  afltidavit  of  the  23d  of  June  18-")3.     But  I  do  not  find,  either  in  this 
affidavit  or  in  his  previous  affidavit,  that  Le  Hunt  states  that  any  result  was  founded  on 
these  calculations  ;  and  it  is  evident,  from  the  affidavit  in  reply,  that  these  calculations 
were  founded  upon  an  erroneous  basis.    This  attempt  to  refer  the  £3-500  to  the  disburse- 
ments and  interest  is  further  met  by  a  statement  in  Moss's  affidavit  of  the   LSth  of 
June  1853,  to  which  I  find  no  contradiction.     It  appears  that  bills  of  costs  were  sent 
to  Le  Hunt  on  the  14th  of  July,  and  remained  in  the  possession  of  Le  Hunt  until  some 
time  after  the  5th  of  August  1845,  and  that  Thomas  Parker  Bainbrigge,  who  resided 
within  thirteen  miles,  or  thereabouts,  from  Le  Hunt,  and  was  in  frequent  personal 
and  written  communication  with  him,  had  ready  access  to  the  bills  of  costs,  summaries 
and  accounts,  and  might  have  made  himself  acquainted  with  them.     The  passage  to 
which  I  refer  as  uncontradicted  is  this : — "  And  being  so  informed  of  his  liabilities 
as  aforesaid,  I  believe  he,  some  time  after  the  signature  of  the  agreement  of  the  21st 
day  of  July  1845,  in  the  said  petition  mentioned,  called  upon  me,  and,  in  reference 
to  my  said  bills  of  costs  and  accounts,   stated  that,   even  if  he  had  the  means  of 
paying  me  in  full,  he  should  be  unwilling  to  pay  so  large  a  sum  for  interest,  especially 
as  compound  interest  had  been  charged,  but  that  he  could  not  in  other  respects  find 
any  fault  with  my  bills  of  costs  or  [325]  accounts,  admitting  that  the  former  had 
been  investigated  on  his  behalf  by  the  said  Peter  Bainbrigge  Le  Hunt,  but  the  said 
Thomas  Parker  Bainbrigge  added  that  it  was  not  only  out  of  his  power  to  pay  the 
£10,000 — thereby  meaning  the  amount  due  to  me  on  my  said  accounts — but  that,  if  I 
required  him  to  pay  only  the  amount  which  I  had  expended  out  of  pocket,  with  interest, 
he  should  be  a  ruined  man,  and  have  nothing  left  for  himself  and  his  wife  in  their  old 
age,  and  on  my  asking  him  how  much  and  in  what  manner  he  proposed  to  pay  me, 
he  said  he  could  not  pay  me  more  than  £3500,  by  £1500  in  cash,  and  giving  me  his 
promissory  note  for  £2000  more,  when  after  some  further  conversation,  and  the  said 
Thomas  Parker  Bainbrigge  assuring  me  on  his  honour  that  he  was  making  to  me  a 
true  representation  of  his  affairs,  I  stated  to  him  that  it  should  never  be  said  he  had 
been  ruined  by  paying  me,  and  I  would  accept  his  own  offer  rather  than  he  should 
be  ruined,   subject,   however,  to  the   condition,   that   if   the    said   Thomas    Parker 
Bainbrigge  or  the  said  William  Henry  Bainbrigge,  or  any  other  member  of  their 
family,  should  come  into  the  possesision  of  the  estates  of  the  said  Thomas  Bainbrigge, 
deceased,  or  some  part  thereof,  or  obtain  some  compensation  in  lieu  of  the  same, 
beyond  the  future  costs,  I  should  be  first  entitled  to  the  whole  amount  due  to  me  from 
the  said  Thomas  Parker  Bainbrigge,  to  the  extent  of  what  might  be  so  recovered  or 
obtained,    to    which  condition  the  said    Thomas    Parker  Bainbrigge,  at   that   time 
readily  assented,  expressing  much  gratitude  to  me  for  my  generosity  and  kindness, 
and  promising  forthwith  to  raise  and  pay  the  sum  of  £1500  to  carry  out  the  first  part 
of  such  arrangement." 

That,  therefore,  distinctly  refers  to  the  amount  of  £3500  as  having  been  settled, 'not 
according  to  Mr.  Le  Hunt's  mode  of  stating  it,  upon  the  calculation  made  [326]  by 
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him  (if  the  oosts  out  of  pocket  and  simple  interest  upon  them,  but  distinctly  on  the 
conversation  not  denied  to  have  passed  between  Moss  and  Thomas  Parker  Bain brigge, 
in  wliich  Thomas  Parker  Bainbrigge  stated,  that  £3500  was  the  utmost  he  could  pay 
— that  he  should  be  ruined  if  called  on  to  pay  the  full  amount,  and  Moss  saying  he 
would  not  press  him  to  that  extent,  but  would  accept  £3500  with  the  superadded 
condition,  that  if  the  estates  should  be  recovered,  the  whole  bill  of  costs  should  be 
paid  in  full.  Upon  the  result  of  this  evidence  I  feel  no  doubt  that  these  bills  of 
costs,  though  not,  perhaps,  minutely  gone  through  by  Lo  Hunt,  had  been  so  far 
examined  by  him,  as  to  shew  that  it  was  fair  and  reasonable,  that  they  should  not  be 
disputed  on'  the  part  of  Thomas  Parker  Bainbrigge. 

If,  therefore,  this  agreement  can  be  impeached  by  Thomas  Parker  Bainbrigge,  it 
must  be,  not  upon  the  facts  of  the  case,  but  upon  the  ground  that  the  relation  sub- 
sisting between  him  and  Moss  destroys  the  validity  of  the  agreement.  It  is  said 
that  Moss  was  bound  to  advise  Thomas  Parker  Bainbrigge  that  he  might,  under  the 
agreement,  be  compelled  to  pay  more  than  he  could  recover  from  William  Henry 
Bainbrigge,  and  that  so  far  from  giving  this  advice  he  told  him  the  contrary,  and 
that  whatever  he  paid  he  would  have  to  receive  from  the  estates.  I  very  much 
think  that  this  statement  was  well  founded.  William  Henry  Bainbrigge  had  agreed  to 
pay  Thomas  Parker  Bainl)rigge  all  his  costs,  charges  and  expenses,  with  the  compound 
interest  upon  them.  He  seems  to  me  to  have  left  Thomas  Parker  Bainbrigge  at  full 
liberty  to  settle  with  Moss  the  amount  of  those  costs,  charges  and  expenses,  and  I  do 
not  see  what  right  he  could  have  to  in.sist  upon  Thomas  Parker  Bainbrigge  taxing  the 
bills  if  he  did  not  think  fit  to  tax  them,  at  all  events,  without  tendering  an  indemnity  to 
Thomas  Parker  [327]  Bainbrigge  against  the  consequences  of  the  taxation.  Still 
less  do  I  see  how  he  could  be  entitled  to  take  the  estates  out  of  Thomas  Parker 
Bainbrigge  without  recouping  him  any  sum  which  he  might  have  paid  upon  a  fair 
and  hona  fide  settlement  of  the  bills. 

With  respect  to  the  general  rule  of  the  Court  as  to  transactions  between  solicitors 
and  their  clients,  this  case  does  not  appear  to  me  to  fall  within  the  rule.  The 
business  in  respect  of  which  these  costs  were  incurred,  had  terminated  in  the  year 
18-tI,  and  there  is  nothing  to  shew  that  after  that  period  Moss  acted  as  the  solicitor 
of  Thomas  Parker  Bainbrigge.  It  would  appear  that  for  some  years  the  relation  of 
solicitor  and  client  had  ceased  to  exist  between  the  parties.  Thomas  Parker  Bain- 
brigge had  placed  himself,  as  to  these  bills  of  costs,  in  the  hands  of  Le  Hunt.  Le 
Hunt  had  been  present  when  the  proposals  of  the  18th  of  August  were  made,  and 
whether  he  had  or  had  not  been  consulted  by  Thomas  Parker  Bainbrigge,  as  to  the 
final  arrangement  in  November  of  that  year,  Moss  had  certainly  every  reason  to 
believe  that  he  had  been  so  consulted. 

This  part  of  the  case,  however,  does  not  rest  here.  If  this  agreement  was  at  any 
time  open  to  question,  can  it  now  be  impeached  ?  What  has  been  the  conduct  of 
Thomas  Parker  Bainbrigge  ?  He  has  permitted  the  new  litigation  to  be  entered  upon 
and  continued  by  Moss,  in  his  name,  down  to  the  year  1851,  when  it  was  brought  to 
a  successful  termination.  If  this  agreement  had  not  been  entered  into,  he  might 
and  probably  would  have  been  sued  for  those  costs,  and  Moss  might  and  probably 
would  have  declined  to  carry  on  the  new  litigation.  Is  he  to  be  permitted  to  take 
to  himself  the  benefit  of  this  exemption  from  liability,  and  the  advantage  which, 
under  the  agreement  of  July  1845,  has  [328]  resulted  to  him  from  the  estate  having 
been  recovered,  and  at  the  same  time  to  repudiate  the  terms  by  which  he  has 
obtained  those  advantages "?  If  he  had  at  any  time  any  equity  to  be  relieved  against 
this  agreement,  I  think  he  has  by  his  conduct  raised  a  counter  equity  against  himself, 
and  upon  the  whole  I  feel  no  doubt  that  the  agreement  of  November  1845  is  liinding 
upon  him. 

This  agreement  of  November  1845,  being  binding  upon  Thomas  Parker  Bainbrigge, 
the  £5877,  3s.  5d.  mentioned  in  it  became  a  debt  due  from  him,  and  ha\ang  regard 
to  the  terms  of  the  memorandum  of  May  1851,  it  may  not  be  material  to  consider  the 
question  how  far  AVilliam  Henry  Bainbrigge  could  in  any  event  have  been  permitted 
to  question  the  amount  of  that  debt,  or  to  insist  upon  the  taxation  of  the  bills  with 
a  view  to  the  reduction  of  it.  The  agreements  of  May  1851  are  not,  as  I  read  them, 
agreements  by  which  each  of  the  Bainbrigges  charges  his  interest  in  the  estates  with 
the  amount  due  from  himself  only,  but  agreements  by  which  each  of  them  charges 


6  DE  G.  M.  &  0.  329.  MOSS    V.    BAINBRIGGE  1261 

his  interest  in  the  estates  with  the  amount  due  from  himself  and  from  his  hrothcr. 
The  words  of  the  agreement  arc,  "all  sums  of  money  owing  to  Moss  by  lioth  or  either 
of  us,"  and  these  words  occur  not  only  in  the  memorandum  signed  liy  hoth  the 
brothers,  but  in  the  memorandum  signed  b\'  William  lleiuT  l^ainhrigge  only. 
Whatever  monies,  therefore,  were  due  from  Thomas  Parker  Ikinbrigge  to  Moss 
became,  as  I  understand  these  agreements,  a  charge  upon  the  interest  of  William 
Henry  Bainbrigge  in  the  estate.s,  as  well  as  upon  Thomas  Parker  Hainbrigge's  interest 
in  them.  And  accordingly  the  £9377,  3s.  3d.  mentioned  in  the  memorandum  of  the 
18th  of  November  1845,  became  charged  upon  William  Henry  Bainbiigge's  interest 
on  the  estates.  That  this  was  the  true  meaning  of  the  agreement  is,  1  think,  more 
evident  from  the  declaration  [329]  as  to  the  priority  of  Moss's  charge.  Why  did 
W^illiam  Henry  Bainbrigge  join  in  that  declaration,  if  it  was  not  intended  that  his 
interest  in  the  estates  should  be  charged  with  the  debt  due  from  Thomas  Parker 
Bainbrigge  to  Moss  ?  If,  however,  it  was  necessary  to  enter  into  the  (juestion  as  to 
the  right  of  William  Henry  Bainbrigge  to  dispute  the  amount  of  the  <iebt  due  from 
Thomas  Parker  Bainbrigge,  I  am  very  strongly  inclined  to  think  that  ^^'illiam  Henry 
Bainbrigge  could  not,  under  the  circumstances  of  this  case,  have  been  permitted  to 
call  for  the  taxation  of  the  bills.  His  affidavits  as  to  his  knowledge  of  Moss's  claims 
against  Thomas  Parker  Bainbrigge,  and  of  the  agreement  of  Novemlier  1845,  are 
most  guardedly  framed.  He  swears  that  he  did  not  know  of  the  extent  of  his 
brother's  liability,  or  that  Moss  had  a  legal  claim  upon  him  for  £10,000,  but  1  do  not 
find  that  he  ventures  to  swear  that  he  did  not  know  that  Moss  claimed  nearly 
£10,000  against  his  brother.  He  says  that  he  did  not  know  of  the  agreement  of 
November  1845,  until  long  afterwards,  but  he  nowhere  states  when  first  he  knew  of 
it.  Looking  to  the  language  of  these  affidavits  and  to  the  evidence  on  the  part  of 
Moss,  I  think  it  must  be  imputed  to  William  Henry  Bainbrigge  that  he  knew  of  the 
extent  of  Moss's  claim  against  Thomas  Parker  Bainbrigge  from  the  commencement  of 
the  proceedings,  with  reference  to  the  second  litigation,  and  it  is  clear  upon  the 
evidence  that  he  knew  of  the  agreement  of  November  1845,  at  lea.st  as  early  as  the 
month  of  June  1846.  In  this  state  of  circumstances,  and  the  new  litigation  having 
been  carried  on  for  his  benefit,  he  surely  ought  to  be  precluded  in  equity,  no  less 
than  his  brother,  from  questioning  the  delit  secured  l>y  that  agreement. 

The  agreement  next  in  order  is,  that  contained  in  the  letter  of  the  4th  of  June 
1848,  from  AVilliam  Henry  Bainbrigge  to  Moss,  by  which  agreement  William  [330] 
Henry  Bainbrigge  agrees  to  pay  the  bills  of  costs  upon  the  principle  of  an  annual 
settlement  of  the  bills  with  interest  upon  them,  that  is,  his  own  bills  of  costs. 

If  this  letter  had  stood  by  itself,  I  should  have  considered  it  as  entitled  to  little, 
if  any  weight ;  but  I  consider  it  to  be  important,  when  looked  at  with  reference  to 
what  had  passed  before,  and  what  followed  afterwards.  I  construe  it  as  an  agree- 
ment by  William  Henrj'  Bainbrigge  to  pay  compound  interest  upon  the  lialances, 
which  should  appear  against  him  on  the  bills  of  costs  and  accounts  ;  and  I  think  it 
material  with  reference  to  what  had  passed,  as  afTording  strong  evidence  that  he  was 
not  at  this  time  dissenting  from  Thomas  Parker  Bainbiigge's  costs  being  paid  upon 
the  same  principle,  under  the  agreement  of  November  1845,  with  which  he  was  at 
that  time  acquainted  ;  and,  as  to  what  afterwards  followed,  I  think  it  more  material, 
as  conveying  to  William  Henry  Bainbrigge  full  knowledge  of  the  terms  upon  which 
Moss  considered  that  he  was  to  carry  on  the  then  pending  litigation. 

The  next  and  final  agreements  between  these  parties  are  the  agreements  of  the 
30th  of  May  1851.  Those  agreements  are  in  these  terms — [His  Lordship  read  them 
as  set  out  above.] 

It  was  objected  to  the  first  of  these  agreements  that  it  was  void,  upon  the  ground 
of  usury,  and  it  would  clearly  be  so,  if  it  was  intended  to  secure  compound  interest 
upon  the  balance  due  at  the  date  of  the  agreement ;  but  I  do  not  think  that  this  is 
the  true  meaning  of  the  agreement.  The  agreement  charges  the  estates  with  the 
payment  to  Moss  of  all  sums  of  money  and  bills  of  costs,  due  to  him  from  the 
Bainbrigges,  or  either  of  them,  with  lawful  interest  on  the  same  respectively,  on  the 
principle"  [331]  of  annual  rests.  The  latter  words,  "with  lawful  interest  on  the  same 
respectively,  on  the  principle  of  annual  rests,"  may  either  mean  that  the  interest,  to 
be  computed  on  the  principle  of  annual  rests,  is  to  form  part  of  the  sum  to  be  charged 
on  the  estates,  or  that  the  sum  to  be  charged  on  the  estates  is  to  carry  interest  upon 
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the  principle,  which  is  mentioned.  I  think  that  the  fir.st  of  these  meanings  is  the 
true  one,  for  it  had  been  before  agreed,  that  these  sums  of  money  and  ))iils  of  costs, 
should  carry  interest  upon  the  principle  of  annual  rests  ;  but  unless  this  construction 
be  adopted,  the  estates  would  not  be  charged  for  the  time  past  with  any  interest 
upon  them.  Besides,  if  the  interest  was  not  intended  to  be  part  of  the  capital  sum 
to  bo  charged  on  the  estate.s,  it  is  most  improbable  that  the  provision  respecting  it 
should  be  found  in  this  part  of  the  agreement,  which  is  evidently  intended  to  define 
the  amount  to  be  charged  ;  and,  again,  the  mortgage  to  be  effected,  is  to  be  "a  legal 
and  proper  mortgage  ; "  but  no  mortgage  could  be  legal  or  proper  by  which  interest, 
to  be  computed  upon  the  principle  of  annual  rests  was  reserved.  I  think,  too,  that 
the  authorities  mentioned  by  Mr.  "Webster,  have  an  important  bearing  upon  this 
question  ;  and  upon  the  whole,  therefore,  my  opinion  is,  that  the  objection,  upon  the 
ground  of  usury,  cannot  be  maintained. 

These  agreements  were  then  further  objected  to,  upon  the  ground  of  the  relation 
of  solicitor  and  client  having  subsisted  between  the  parties  at  the  time  when  they 
were  entered  into.  How  this  que.stion  would  have  stood,  if  the  compound  interest 
had  been  insisted  upon,  it  is  not  material  for  us  to  consider,  it  being  in  the  power  of 
the  Court,  when  called  upon  to  enforce  the  agreement,  to  modify  its  provisions,  and 
the  counsel  for  Moss  having  waived  all  claim  to  the  compound  interest,  the  simple 
question  is,  whether,  under  the  circumstances  of  this  [332]  case,  an  agreement  to 
charge  the  estates  with  interest  upon  the  taxed  amount  of  the  bills  of  costs,  as  if 
annually  settled,  can,  or  cannot,  be  maintained.  I  am  of  opinion  that,  under  the 
very  special  and  peculiar  circumstances  of  this  case,  the  agreement  ought  to  be 
upheld.  It  is  true,  that,  when  the  agreements  were  entered  into,  the  relation  of 
solicitor  and  client  subsisted  between  the  parties  ;  but  it  subsisted  only  in  a  modified 
degree.  There  had  been  an  unpleasant  correspondence,  and  an  altercation  between 
the  parties,  before  these  agreements  were  entered  into.  It  is  sworn  by  Mr.  Moss, 
that  before  he  went  to  Liverpool,  where  the  communication  as  to  these  agreements 
took  place  (and  there  is  no  denial  of  it),  there  had  been  an  angry  or  unpleasant 
correspondence  between  the  parties ;  and  it  also  appears  there  was  an  altercation 
between  them  at  the  first  meeting  on  the  subject  of  the  settlement  of  the  transactions 
with  Moss. 

The  relation  of  solicitor  and  client,  though  not  terminated,  had  been  loosened. 
The  influence  consequent  upon  that  relation  was  not  subsisting  in  its  full  and  perfect 
force.  It  appears,  indeed,  that  before  his  time  William  Henry  Bainbrigge  had 
employed  other  solicitors.  That  is  a  fact  also  sworn  to  in  Moss's  aflidavit,  and  not 
contradicted.  Again,  these  agreements  were  not  signed  by  either  of  the  parties  in 
the  presence  or  under  the  personal  control  of  Moss.  No  attempt  was  made  to 
prevent  either  of  them  from  consulting  any  other  solicitor  upon  the  subject.  They 
had  full  power  and  full  opportunity  of  doing  so.  Indeed  Mr.  Lace,  a  solicitor  of 
great  experience,  although  from  his  aflidavit  I  am  bound  to  conclude  that  he  did  not 
interfere  in  this  part  of  the  liusiness,  was  present  when  the  terms  of  the  agreements 
were  arranged,  and  Moss,  at  least,  had  every  reason  to  believe  that  William  Henrv 
Bainbrigge  was  under  his  protection.  Further,  the  long  and  perilous  [333]  litigation 
from  which  the  costs  in  question  for  the  most  part  arose,  had  been  carried  on  mainlv 
at  the  expense  of  Moss  and  by  means  of  his  capital.  It  had  been  so  carried  on  with 
full  knowledge  on  the  part  of  William  Henry  Bainbrigge  of  the  terms  on  which 
Moss  considered  that  he  was  conducting  it.  It  had  been  brought  to  a  successful 
termination,  and  William  Henry  Bainbrigge,  in  his  letter  of  the  30th  of  May  18-51, 
expresses  himself  in  these  terms: — "Your  letter  came  this  morning,  and  I  now 
return  you  the  two  agreements.  I  have  seen  Mr.  Lace,  and  he  approves  of  the 
draft,"  that  is,  the  draft  of  the  settlement,  "and  says  it  is  very  nicely  drawn,  so  now 
I  hope  you  will  lose  no  time  in  sending  the  deed  engi-ossed  b}-  Monday.  You  must 
pardon  me  entering  into  the  other  parts  of  your  letter  now.  I  cannot  do  it  either 
with  justice  to  you  or  me  ;  all  I  can  say  is,  I  never  altered  my  feelings  towards  you 
in  the  slightest  degree,  but,  on  the  contrary,  should  never  have  said  a  word,  had  not 
you  seemed  disposed  to  think  that  I  did  not  wish  you  to  be  paid  as  a  friend,"  intima- 
ting that  he  wished  payment  to  be  made  to  Mr.  Moss  on  that  footing.  Looking  at 
the  whole  of  the  evidence  in  this  case,  I  think  that  he  had  good  reason  for  so 
regarding  him,  and  that  the  justice  of  the  case  requires  that  these  agreements  should 
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be  upheld.  If  the  settled  rules  of  this  Court  had  prevented  us  from  upholding  them, 
I  should  have  regretted  it,  but  I  am  satisfied  that,  watching  as  we  are  bound  to 
do  the  proceedings  between  solicitors  and  their  clients  with  the  utmost  jealousy, 
we  are,  nevertheless,  fully  justified,  by  the  circumstances  to  which  I  have  referred, 
in  giving  eflect  to  these  agreements  in  the  modified  manner  in  which  it  has  been 
asked. 

Upon  looking  through  the  arguments  which  were  addressed  to  us  on  the  part  of 
the  Respondents  (the  Bainbrigges),  I  think  that  the  observations  which  I  have  [334] 
made  furnish  a  sufficient  answer  to  most  of  those  arguments.  One  or  two  points, 
however,  were  strongly  urged  on  their  pai-t,  upon  which  a  few  woi-ds  may,  perhaps, 
be  usefully  added.  Great  reliance  was  placed  on  the  part  of  William  Henry  Bain- 
brigge,  on  the  fact  that,  before  these  agreements  were  signed,  he  objected  to  any 
specific  sum  being  inserted  in  them  as  the  amount  of  the  costs  of  the  first  litigation, 
and  refused  to  adopt  the  memorandum  of  the  18th  of  November  184.5.  I  take  this 
to  go  no  further  than  to  shew  that  he  did  not  intend  to  be  bound  by  that  memoran- 
dam  further  than  he  was  already  bound  by  it.  It  does  not  seem  to  me  to  aft'ect  the 
(juestion  to  what  extent  he  was  already  bound  by  it,  and  in  my  opinion  it  was 
already  binding  upon  him.  It  was  further  attempted  to  be  argued  that  the  Bain- 
brigges did  not  understand  that  the  words  upon  the  principle  of  annual  rests  denoted 
compound  interest,  but  of  this  there  can  be  no  doubt.  Le  Hunt's  letter  of  the  6th 
.\ugust  184.5,  and  Thomas  Parker  Bainbrigge's  proposal  of  the  18th  of  August  1845, 
soem  to  me  to  set  that  question  at  rest. 

It  was  also  said  that  these  agreements  were  not  intended  to  charge  the  estates 
with  interest  on  any  of  the  bills  of  costs  until  delivered,  but  the  agreement  is  to 
make  a  mortgage  with  all  usual  clauses,  provisions  and  covenants,  and  the  mortgage 
would  of  course  carry  interest,  and  it  is  to  be  for  the  same  sum  for  which  the  charge 
is  created.     I  think,  therefore,  the  interest  must  run  from  the  date  of  the  charge. 

There  is,  however,  a  further  point  upon  the  question  of  interest,  viz.,  the  interest 
upon  the  £5377,  13s.  4d.  from  the  date  of  the  agreement  of  1845  up  to  the  date  of 
the  agreement  of  1851,  on  which  we  are  desirous  of  having  the  Lord  Chancellor's 
assistance,  and  I  abstain,  [335]  therefore,  from  giving  any  opinion  upon  it.  Subject 
to  anj-  alteration  which  may  follow  upon  the  opinion  of  the  Court  upon  that  point, 
the  decree,  in  our  opinion,  must  be  this  : — 

Whereas,  upon  opening  the  cause,  Mr.  Moss,  by  his  counsel,  waived  and  relin- 
quished his  right,  if  any,  to  charge  or  be  allowed  compound  interest,  under  or  by 
virtue  of  the  several  instruments  in  the  pleadings  mentioned,  or  any  or  either  of 
them  (save  only  such  compound  interest  as  was  included  in  and  formed  part  of  the 
sum  of  £9377,  3s.  5d.  in  the  pleadings  mentioned) ;  and  John  Moss  also  undertook 
not  to  proceed  at  law  against  the  Defendants  Thomas  Parker  Bainbrigge  and  William 
Henry  Bainbrigge,  or  either  of  them,  under  or  in  respect  of  such  instruments,  or 
any  or  either  of  them,  without  the  leave  of  the  Court.  Now  upon  hearing,  &c.,  this 
Court  doth  order  that  the  decree  of  the  12th  day  of  June  1854,  be  varied,  and  as 
varied  be  as  follows  : — 

First.  Dismiss  the  bill  in  the  first-mentioned  cause  as  against  the  Defendants  the 
Staffordshire,  Derbyshire,  and  Worcestershire  liailway  Company  ;  that  will  be  as  it 
stood. 

Then  declare  that  Thomas  Parker  Bainbrigge  was  before  and  upon  the  30th  May 
1851  and  now  is  bound  by  the  agreement  of  the  18th  of  November  1845  in  the 
pleadings  mentioned ;  and  that  the  sum  of  ,£5877,  3s.  5d.  in  the  same  agreement, 
and  in  the  pleadings  of  these  causes  mentioned,  became  and  was  before  the  30th  of 
May  1851  justly  due  from  Thomas  Parker  Bainbrigge  to  the  Plaintiff  John  Moss, 
under  or  by  virtue  of  the  same  agreement,  and  that  the  said  sum  of  £5877,  3s.  od. 
is  not  lialile  to  be  reduced  by  taxation. 

[336]  Upon  that  will  follow  the  direction  whether  there  is  to  be  interest  or  not 
on  the  £5877,  according  as  the  decision  of  the  Court  may  be. 

Then  declare  that  Thomas  Parker  Bainbrigge  was  from  the  time  of  making  and 
giving  the  promissory  note  for  £2000  in  the  pleadings  mentioned  bound  also  thereby ; 
and  that  the  said  sum  of  £2000  is  not  liable  to  be  reduced  by  taxation. 

Declare  that  Thomas  Parker  Bainbrigge  and  William  Henry  Bainl)rigge  were 
and  are  bound  by  the  agreement  of  the  30th  of  May  1851  in  the  pleadings  mentioned, 
which  was  signed  by  both  of  them. 
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Declare  that  under  and  by  virtue  of  the  said  last-mentioned  agreement  John  Moss 
became  and  is  entitled  to  a  charge  and  security  upon  the  real  estates  in  the  pleadings 
mentioned  as  against  Thomas  Parker  Bainbrigge  and  William  Henry  Bainbrigge, 
and  iis  against  the  uses,  trusts,  and  intents  created  by  the  marriage  settlement  of 
William  Henry  Bainbrigge,  in  the  pleadings  mentioned,  for  the  said  sum  of  £5877, 
3s.  5d.  (if  the  interest  should  be  given  on  that,  the  interest  will  have  to  be  added), 
or  so  much  thereof  as  remained  due  at  the  time  of  the  signing  of  the  same  agreement 
of  the  30th  of  May  1851,  and  for  the  said  sum  of  £2000  and  the  interest  thereon, 
or  so  much  thereof  as  remained  due  at  the  last-mentioned  time,  and  for  the  amount  of 
all  sums  of  money  and  bills  of  costs,  charges,  and  expenses,  which  at  the  said  last- 
mentioned  time  were  due  and  owing  from  William  Henry  Bainbrigge  to  John  Moss, 
and  interest  thereon ;  such  amount  and  interest  to  be  ascertainerl  and  computed  in 
manner  hereinafter  mentioned. 

Declare  that  in  ascertaining  such  amount  and  the  [337]  interest  thereon  regard 
is  to  be  had  to  the  taxation  iiirected  by  the  order  of  the  27th  of  July  1853  ;  and 
there  is  to  be  deemed  to  have  been  an  annual  delivery  to  William  Henry  Bainbrigge 
by  John  Moss  of  his  bills  of  costs,  charges,  and  expenses,  and  his  account  for  the 
time  being  against  William  Henry  Bainbrigge ;  and  such  delivery  is  to  be  deemed 
to  have  taken  place  on  the  30th  of  May  in  each  year.  And  the  amount  justly  due 
upon  each  30th  day  of  May  severally,  on  the  footing  of  such  bill  and  account  for  the 
time  being  (having  regard  to  the  taxation  directed  by  the  order  of  the  27th  of  July 
1853)  is  to  be  considered  as  having  carried  interest  at  the  rate  of  £5  per  cent,  per 
annum  from  each  30th  da}'  of  May,  but  not  so  as  to  allow  interest  upon  interest. 

Declare  that  the  amount  on  the  said  30th  of  May  1851  of  the  charge  to  which 
John  Moss  became  entitled  as  aforesaid,  carries  interest  at  the  rate  of  £5  per  cent, 
per  annum  from  the  said  30th  of  May  1851. 

Declare  that  such  charge  and  interest  have  priority  over  any  charge  or  security 
to  which  Thomas  Parker  Bainbrigge  may  be  entitled  upon  the  said  estates  or  any 
part  thereof. 

Let  an  account  be  taken  of  what,  having  regard  to  the  declarations  aforesaid, 
is  due  to  John  Moss  for  principal  and  interest  on  the  security  of  the  said  I'eal 
estates. 

Let  the  inquiry  as  to  incumbrances,  directed  by  the  order  of  the  22d  of  November 
1853  be  prosecuted,  and  in  the  prosecution  thereof  regard  is  to  be  had  to  the  declara- 
tions aforesaid. 

We  had  better  add  to  that,  stay  all  other  proceedings  under  that  order,  and  the 
directions  which  are  contained  in  that  order. 

[338]  Declare  that  the  costs  of  these  suits  to  the  present  time,  as  well  of  appeal 
as  otherwise,  so  far  as  they  have  been  increased  by  or  through  the  filing  of  the  bill 
in  the  second  mentioned  cause  (except  as  far  as  respects  the  costs  of  Thomas  Parker 
Bainbrigge's  motion  by  way  of  appeal  hereinafter  mentioned)  ought  to  be  paid  by 
the  PlaintifT  in  the  said  second-mentioned  cause  to  the  other  parties  to  these  suits 
respectively  ;  and  that  the  costs  of  the  suits  to  the  present  time  (as  well  of  appeal 
as  otherwise),  so  far  as  they  have  been  increased  by  or  through  the  filing  of  the 
bill  in  the  third-mentioned  cause,  ought  to  be  paid  by  the  Plaintiff  therein  to  the 
other  parties  to  these  suits  respectively  ;  such  costs  respectively  to  be  taxed,  but  the 
taxation  thereof  is  to  be  deferred  until  after  the  further  consideration  of  these 
causes. 

Declare  that  the  costs  of  Thomas  Parker  Bainbrigge's  motion  by  way  of  appeal, 
the  notice  whereof  is  dated  the  20th  of  June  1854,  ought  to  be  paid  by  the  said 
Thomas  Parker  Bainbrigge  ;  such  costs  to  be  taxed,  but  the  taxation  thereof  is  to  be 
deferred  until  after  the  further  consideration  of  these  causes. 

Let  the  costs  of  the  said  John  Moss's  appeal  motion,  the  notice  whereof  is  dated 
the  24th  of  July  1854,  be,  so  far  as  not  otherwise  directed,  costs  in  the  first-mentioned 
cause. 

Let  a  receiver  of  the  rents  and  profits  of  the  said  real  estates  be  appointed,  with 
the  usual  directions,  without  prejudice  to  prior  incumbrances,  if  any,  and  with 
directions  to  keep  down  their  interest. 

Let  the  further  consideration  of  these  causes  stand  adjourned,  with  liberty  to 
apply. 
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[339]  The  point  reserved  by  the  judgment  of  the  Lords  Justices,  namely,  whether 
Mr.  Moss  was  entitled  to  intere.st  on  the  £5877,  3s.  5(1.  from  the  18th  November  1845 
to  the  30th  May  1851,  was  this  day  argued  before  the  full  Court  of  Appeal. 

Feb.  17.  The  Solicitor-General,  for  the  Plaintiff,  insisted  that  he  was  entitled 
to  the  interest  in  question. 

Mr.  J.  V.  Prior,  for  the  Defendant  Thomas  Parker  Bainbrigge,  contrL 

The  Soucitor-General  replied. 

The  following  cases  were  cited  in  the  course  of  the  discussion  ;  Thimblebi/  v.  liarron 
(3  M.  &  ^\.  210),  Hopkins  V.  Lofian  (5  M.  &  W.  241),  Lattimore  v.  Garranl  (1  Exch. 
Rep.  809),  Foi-'l  v.  Beech  (11  Q.  B.  Rep.  852),  Calton  v.  Bmr/;/  (15  East,  223),  Hening 
V.  The  Dean  and  Chapter  of  St.  Paul  (3  Swanst.  492). 

The  Lord  Chancellor  [Cranworth], — after  referring  to  what  had  taken  place 
before  the  Lords  Justices,  and  stating  the  precise  point  which  remained  for  decision 
as  above  mentioned,  proceeded  to  the  following  effect : — 

On  the  question  as  to  when  interest  is  and  is  not  payable,  it  may,  speaking  gener- 
ally and  putting  out  of  view  the  late  statute,  be  assumed  that  interest  on  debts  is 
jiayable  only  b^'  virtue  of  contract  between  the  parties.  It  is  true  that  on  mercantile 
instruments,  as  bills  of  exchange  for  instance,  interest  is  payable  without  [340]  con- 
tract, that  is,  without  special  contract,  a  contract  to  pay  being  implied  though  not 
expressed ;  but  ordinarily  speaking,  on  the  loan  of  money,  just  as  of  other  things, 
nothing  is  capable  of  being  recovered  but  that  whjch  has  been  lent. 

The  cjuestion  then  is,  how  it  is  to  be  ascertained  whether  there  has  been  an 
agreement.  There  is,  of  course,  no  difficulty,  if  the  parties  have  entered  into  a  con- 
tract that  can  be  proved  ;  but  it  is  oftener  ascertained  by  shewing  the  nature  of  the 
dealings  between  the  parties,  the  Court  or  the  jury  inferring,  without  seeing  an 
agreement,  that  there  must  have  been  one,  because  the  parties  have  dealt  with  each 
other  in  the  way  in  which  they  would  have  dealt  if  there  had  been  an  agreement,  or 
in  a  waj'  in  which  they  would  not  have  dealt  with  each  other  if  there  had  not  been  an 
agreement.  That  is  the  mode  in  which  the  parties  here  propose  to  make  out  that 
there  was  an  agreement ;  alleging  that  in  fact  interest  had  been  paid  for  many  years, 
for  thirty  years  I  think,  down  to  1845.  Every  year  a  liability  had  been  incurred, 
partly  for  money  disbursed  and  partly  for  law  business  done,  but  no  accounts  had 
been  rendered  ;  and  the  way  in  which  this  is  attempted  to  be  explained,  probably 
accurately,  is,  that  the  client  said  it  was  not  convenient  for  him  to  pay  from  time  to 
time,  and  the  solicitor  said  that  he  would  not  require  such  payment,  but  that  the 
client  must  pay  him  interest,  so  as  to  put  him  in  the  position  that  he  would  be  in 
if  he  had  sent  in  the  bills  yearly.  I  infer  that  to  have  been  the  agreement  from  the 
fact  that  the  accounts  were  clearly  so  made  up  to  the  end  of  the  year  1845,  and 
being  so  made  up,  were,  I  consider,  delivered  to  the  client,  because  they  were 
delivered  to  the  client's  relative,  who  had  been  himself  a  solicitor,  who  investigated 
them,  and  finally  settled  the  amount  due  at  above  £9000,  this  being  the  amount  due 
on  the  [341]  footing  of  interest  so  calculated,  but  not  due  if  interest  had  not  been  so 
calculated. 

In  this  state  of  things  the  agreement  of  the  21st  July  1845  was  entered  into 

between  the  two  brothers  Thomas  Parker  Bainbrigge  and  William  Henry  Bainbrigge. 

These  gentlemen  being  in  litigation  and  having  a  chance  (which  eventually  proved  to 

be  a  good  chance)  of  recovering  a  large  estate,  Thomas  Parker  Bainbrigge,  who  was 

the  heir  at  law  and  the  party  who  would  be  entitled  to  recover  it,  being  for  some 

reason  or  other  ready  to  make  it  over  to  his  brother  William  Henry,  enters  into  this 

agreement,  the  effect  of  which  was  that  the  younger  brother  was  to  take  the  estate, 

or  any  sum  that  might  be  recovered  in  lieu  of  or  by  way  of  compensation  for  it,  and 

to  take  on  himself  the  burthen  of  discharging  the  debt  that  had  been  incurred  to 

Mr.  Moss  by  the  elder  brother  in  the  endeavour  to  get  the  estate.     Thomas  Parker 

Bainbrigge,  in  fact,  says,  that  in  consideration  of  my  brother  undertaking,  in  the 

i'  event  of  the  estate  being  recovered  by  him  or  receiving  anj'  compensation  in  lieu  of 

I  the  same,  "to  bear  and  pay  all  such  costs  charges  and  expenses  as  I  have  incurred  in 

reference  to  the  estate  of  my  late  uncle  Thomas  Bainbrigge  Esq.  deceased  together 

!  with  interest  after  the  rate  of  £5  for  each  £100  for  a  year  on  the  principle  of  yearly 

I  rests  on  such  costs  charges  and  expenses  up  to  the  present  time  I  agree  to  relinquish 

■  release  and  make  over  "  the  estate  to  him.     The  fair  inference  from  this  is  that  the 
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accounts  of  the  costs,  charges,  and  expenses  were  to  be  taken  with  interest  at  yearly 
rests,  those  being  the  terms  on  which  Thomas  Parker  Bainbrigge  had  agreed  to  deal 
with  his  solicitor. 

Such  being  the  arrangement  of  the  •21st  July  1845,  an  agreement  was  made  in 
the  following  month  of  No-[342]-vember  between  Thomas  Parker  Bainbrigge  and 
Mr.  Moss  the  solicitor,  in  which  the  principle  of  that  ariangement  is  acted  upon. 
The  exact  amount  due  having  been  then  ascertained  to  be  £9377,  3s.  5d.,  Mr.  Bain- 
brigge says  to  Mr.  Moss,  I  cannot  paj'  you  that  sum,  but  I  can  pay  you  a  part  of  it ; 
and  he  accordingly,  by  arrangement,  gives  him  £1.500  down  in  money  and  a  promi-s- 
sorv  note  for  £2000,  leaving  a  balance  of  £5800,  the  sum  now  in  question,  still 
unliijuidated.  The  agreement  made  between  them  was  this ; — Mr.  Moss  consented 
to  take  the  £3500,  made  up  of  £1500  in  money  and  £2000  on  a  promissory  note, 
and  that  the  rest  should  not  be  payable  unless  the  estate  was  recovered  ;  but  if  the 
estate  was  recovered,  or  if  anything  was  paid  by  way  of  compromise  for  the  giving 
up  of  the  claim  to  the  estate,  then  he  was  to  be  paid  the  balance  out  of  the  estate, 
or  out  of  the  money  received  by  way  of  compromise.  Does  this  mean  that  he  was  to  be 
paid  the  balance  with  interest  or  without?  Friwd  facie,  what  the  parties  must  have 
meant  was,  that  the  party  to  receive  this  £5800  should  be  just  in  the  same  position 
when  the  event  arrived  which  made  it  payable,  as  he  would  have  been  in  if  there  had 
been  no  postponement,  and  he  had  had  to  receive  it  then.  That,  I  think,  would  be 
the  legitimate  inference,  and  the  subsequent  conduct  of  the  parties  clearly  shews  that 
that  is  what  they  all  intended. 

A  good  deal  has  been  said  as  to  what  was  the  legal  consequence  of  postponing  the 
payment.  That  does  not  strike  me  as  being  very  material,  because  the  real  question 
is,  what  was  the  agreement  between  the  parties.  I  am  not,  however,  clear,  if  it 
were  necessary  to  discuss  that  point,  that  there  was  not  a  good  consideration  for  the 
postponement.  I  rather  think  that  there  was,  but  it  does  not  appear  to  me  to  be 
material,  because  I  merely  [343]  look  at  the  transaction  as  one  from  which  I  am  to 
infer,  as  well  as  I  can,  what  the  agreement  was  as  to  interest ;  and  the  agreement 
which  I  must  infer  is,  that  the  interest  should  continue  payable  as  it  was  before, 
that  the  £3500  was  paid  on  account  of  principal  and  interest,  and  that  the  remainder 
of  the  debt  was  to  go  on  upon  the  same  footing  on  which  it  would  have  gone  on  if 
there  had  been  no  payment  on  account. 

This  view  is,  I  think,  confirmed  by  what  happened  afterwards,  when  the  estate 
was  recovered  by  Thomas  Parker  Bainbrigge,  that  is,  by  William  Henry  Bainbrigge, 
and  the  latter,  being  about  to  be  married,  was  proceeding  to  make  a  settlement. 
The  heads  of  the  settlement  were  drawn  up,  giving  a  power  to  borrow  a  large  sum 
of  money,  Mr.  William  Henry  Bainbrigge  stipulating  that  all  sums  and  bills  owing 
to  Mr.  Moss  should  be  paid  in  preference  to  the  amount  which  was  to  be  paid  to 
Mr.  Thomas  Parker  Bainbrigge.  The  heads  being  drawn  up,  Mr.  Moiss  objected 
because  interest  was  not  mentioned,  and  the  parties  thereupon  inserted  the  word 
"interest."  The  wording,  "all  sums  interest  and  bills,"  was  inaccurate,  but  it  shews 
that  the  meaning  was,  and  that  the  parties  understood,  that  Mr.  Moss  was  to  have 
interest,  and  not  merely  the  principal  sum. 

There  is  a  further  confirmation  in  the  fact  that  the  two  brothers  enter  into  a 
formal  agreement,  making  the  sum  a  charge  on  the  estate,  agreeing  that  it  should 
be  payable  with  compound  interest.  It  has  been  argued  as  if  that  was  the  com- 
mencement of  the  agreement  for  the  interest,  but  I  do  not  so  understand  it.  It  was 
the  commencement  of  the  charge  on  the  estate ;  but  it  shews,  in  my  opinion,  that 
the  parties  were  charging  the  estate  with  that  which  was  a  debt  independent  o"f  the 
charge. 

[344]  The  general  result  is,  that  I  come  to  the  conclusion  that  the  agreement  for 
the  payment  of  interest,  which  is  clearly  established  to  have  at  one  time  existed, 
continued  throughout,  and,  therefore,  that  in  respect  of  the  intermediate  period  now 
in  question,  as  well  as  of  the  subsequent  period,  interest  is  payable.  The  parties 
having  agreed  that  it  shall  be  calculated  at  simple  interest  only,  I  give  no  opinion 
whether  that  was  necessary  or  not.  The  declaration  in  the  decree  will  be,  that  the 
Plaintiff  is  entitled  to  a  security  upon  the  real  estates  for  the  sum  of  £5877,  3s.  5d., 
with  intere.st  thereon. 

Some  discussion  then  took  place  as  to  the  date  of  the  decree,  and  the  form  in 
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which  it  should  be  drawn  up.  It  was  finally  detorniined  that  the  decree  .should  he 
dated  the  17th  February,  and  be  drawn  up  as  the  decree  of  the  full  Court  of 
Appeal. 

[345]  In  the  Matter  of  The  Direct  Bikminchaji,  Oxkukd,  Reading  and  Bkichton 
Railway  Company,  and  In  the  Matter  of  The  Joint  Stock  Comtanies 
Winding-up  Acts,  1848  and  ISiB.  Spottiswoode's  Case.  Amsinck's  Cask. 
Before  the  Lords  Justices.     Jan.  12,  15,  16,  17,  Feb.  19,  20,  May  2,  1855. 

A.  was,  in  his  absence,  chosen  by  the  provi.sional  committee  of  a  provisionally 
registered  railway  to  be  one  of  the  managing  committee,  to  whom,  by  resolutions 
of  the  provisional  committee  then  passed,  power  was  given  to  allot  shares  and  to 
apply  the  funds  of  the  company  in  payment  of  expenses.  The  scheme  having 
proved  abortive,  the  allottees  recovered  their  deposits  in  actions  against  A.  and 
other  persons  who  had  been  appointed  to  ho  members  of  the  managing  conmuttce. 
The  members  of  the  managing  committee  thereupon  appointed  a  sub-committee,  of 
which  A.  was  one,  to  take  measures  to  protect  the  memliers  of  the  committee.  A. 
was  a  constant  attendant  at  the  meetings  of  the  sub-committee,  and  took  an  active 
share  in  providing  for  some  of  the  demands  on  the  committee  of  management  and 
resisting  others.  Held,  that  he  thereby  sanctioned  and  adopted  the  former 
proceedings  of  the  managing  committee,  in  which  he  had  not  taken  part,  and  was 
liable  to  contribute  in  respect  of  them. 

B.,  who  was  appointed  and  acted  as  a  member  of  the  managing  committee  of  a 
pro\'isionally  registered  railwaj^  company,  with  power  to  contract  with  engineers 
for  the  requisite  survej's,  iVc,  was  one  of  the  members  liable  in  respect  of  an  order 
given  to  the  engineers,  who  afterwards  being  unable  to  complete  the  contract  by 
the  recjuired  time,  oftered  to  forego  it,  and  to  substitute  a  contract  for  a  part  of  the 
line  onl}',  on  the  terms  that  the  completion  of  the  latter  within  the  time  should  not 
be  requii'ed.  At  a  meeting,  at  which  B.  was  not  present,  the  majority  of  the 
managing  committee  present  resolved  to  accede  to  the  proposal.  B.  at  a  subsequent 
meeting  opposed  the  confirmation  of  the  resolution.  Afterwards  he  concurred  in 
resolutions  for  providing  means  of  satisfying  the  engineers'  demand  among  others. 
Held,  that  the  substituted  contract  was  only  a  modification  of  the  contract,  in 
respect  of  which  B.  was  liable,  and  that  under  the  circumstances  B.  was  liable  to 
contribute  to  the  payment  of  the  engineers'  demand. 

Contribution  may  be  enforceable  on  general  principles  of  justice,  independently  of 
contract. 

These  were  exceptions  to  reports  of  the  Master,  which  came  on  together  with 
the  further  hearing  of  a  petition,  and  were  by  special  order  heard  originally  by  their 
Lordships. 

The  Direct  Birmingham,  Oxford,  Reading  and  [346]  Brighton  Railway  Company 

was  formed   in   the   year   1845,  for   the   purpose   of   constructing   a   railway  from 

;  Birmingham  to  Oxford,  and  thence  to  Reading  and  Brighton.     The  prospectus  then 

issued  contained  the  names  of  a  large  number  of  persons  as  forming  the  provisional 

3ommittee.     At  a  meeting  held  on  the  8th  of  October  1845,  fourteen  members  of  the 

provisional  committee  were  appointed  a  managing  committee,  with  power,  among 

i  Dther  things,  to  contract  with  engineers  for  the  completion  of  the  surveys.     Among 

!  -he  members   so  appointed  were   the   exceptants,   Mr.   Andrew  Spottiswoode   and 

I  Major  Amsinck. 

I       Several  meetings  took  place  of  different  members  so  appointed  to  constitute  the 
I  managing  committee,  at  which  shares  were  allotted,  and  engineers,  solicitors,  surveyors, 
i  md  other  persons  employed  ;  but  in  consequence  of  the  panic  which  took  place  in 
N'ovember  1845  the  undertaking  was  abandoned. 

After  the  abandonment  of  the  scheme  numerous  actions  were  brought  by  allottees 

if  shares  who  had  paid  their  deposits  against  the  different  persons  thus  appointed 

,  nembers  of  the  managing  committee,  to  recover  back  the  deposits  so  paid,  and 

f  imongst  others  actions  were  brought  against  Mr.  Spottiswoode,  of  which  the  well- 

cnown  case  of  U'ahtah  v.  Spottiswoode  (15  M.  i^;  W.  501),  was  one. 
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In  consequence  of  the  decision  in  that  case  the  managing  committee  were  compelled 
to  retnrn  nearly  the  whole  of  the  deposits  to  the  allottees. 

In  December  1849,  when  all  the  debts,  with  one  or  two  exceptions,  had  been  paid, 
and  some  few  matters  only  remained  to  be  settled,  an  order  was  made  by  the  Vice- 
Chancellor  of  England  for  the  dissolution  and  [347]  winding-up  of  the  company  under 
the  Winding-up  Acts  of  1848  and  1849. 

In  the  settlement  of  the  contributories  the  Master  had  placed  on  the  list  many 
hundred  persons,  including  not  only  the  members  of  the  provisional  and  managing 
committees,  but  also  the  allottees  of  shares,  including  those  who  had,  as  well  as  those 
who  had  not,  paid  the  deposit  on  the  shares  allotted. 

The  list  was  afterwards  revised  with  reference  to  the  decisions  in  the  House  of 
Lords  of  the  cases  of  HuUon  v.  Thompson  (3  H.  of  L.  Ca.  161),  and  Urii/ht  v.  HtiUon 
(3  H.  of  L.  Ca.  341),  and  was  reduced  to  those  who  had  been  appointed  members  of 
the  managing  committee,  who  were  in  number  fourteen  only.  Of  seven  of  these  some 
had  left  the  country,  others  had  died  insolvent,  and  the  rest  could  not  be  found.  Of 
the  remaining  seven  the  above-named  exceptants  were  three.  Three  more  and  the 
personal  representatives  of  the  only  other  one,  were  the  Respondents. 

On  the  6th  of  May  18.50,  Mr.  Spottiswoode  was  settled  on  the  list  of  contributorie.s 
as  a  member  of  the  managing  committee. 

On  June  13th  18.51  the  Master  reported  that  the  amount  of  debts  of  the  company 
which  had  been  paid  by  the  members  of  the  committee  of  management  amounted  to 
£10,174  Us.  5d.  In  July  1852  the  Master  made  the  first  call  of  £250  on  each 
member  of  the  committee  of  management  for  costs,  whereupon  Mr.  Spottiswoode 
applied  to  the  Master  for  leave  to  review  the  settlement  of  contributories,  and  such 
leave  was  granted.  Mr.  Spottiswoode,  however,  did  not  proceed  to  review  the 
settlement,  but  paid  the  call. 

[348]  In  December  1852  a  second  call  of  £420  each,  for  costs,  was  made,  and 
was  also  paid  by  Mr.  Spottiswoode.  There  was  no  appeal  against  either  of  these 
calls. 

On  the  3d  of  March  1853  another  call  of  £500  was  made,  to  be  enforced  against 
the  provisional  committee  only,  whose  non-liability  had  not  then  been  determined. 

Mr.  Spottiswoode  shortly  afterwai'ds  applied  to  the  Master  to  review  his  reports 
making  the  two  former  calls  ;  and,  in  support  of  his  application,  brought  in  a  state  of 
facts,  stating  that  he  never  took  any  part  in  the  undertaking,  nor  in  the  incurring 
any  of  its  expenses  or  liabilities,  nor  in  receiving  any  of  the  deposits  of  the  share- 
holders. That  the  first  meeting  which  he  attended  in  reference  to  the  aft'airs  of  the 
above  company  (he  not  being  then  a  shareholder)  was  on  the  11th  day  of  March  1846, 
previously  to  which  date  the  whole  of  the  liabilities  of  the  company  had  been  incurred ; 
that  subsequently  to  such  meeting,  viz.,  on  the  8th  day  of  April  1846,  twenty  shares 
were  allotted  to  him  ;  that  he  was  induced  to  attend  such  meeting,  because  a  verdict 
had  been  obtained  by  Mrs.  Walstali  against  him,  in  consequence  of  his  name  appeai-ing 
on  the  list  of  the  provisional  committee,  though  he  had  not  sanctioned  in  any  way  the 
debt  claimed  by  her  ;  that  his  object  in  attending  the  said  meeting  of  the  11th  day  of 
March  1846,  and  subsequent  meetings,  and  accepting  the  above  shares,  was  merely 
for  the  purpose  of  winding-up  the  atfairs  of  the  company,  and  to  spread  the  losses 
incurred  amongst  those  who  were  liable  for  them  ;  that  he  did  not  at  any  of  the 
meetings  which  he  so  attended  sanction  any  expenditure,  save  and  except  some  legal 
expenses,  which  had  reference  to  liabilities  incurred  by  the  company  prior  to  the  11th 
day  of  March  1846,  and  that,  conse-[349]-quently,  he  was  not  liable  for  any  of  the 
expenditure  of  the  company ;  that  he  paid  at  various  times,  for  the  use  of  the  company, 
from  the  8th  day  of  April  1846,  sums  amounting  in  the  whole  to  £1927,  19s.  5d.,  the 
particulars  whereof  were  stated  in  the  schedule  thereunto  annexed  ;  that  until  the 
decision  of  the  case  of  BHf/Jit  v.  Hutton,  by  the  House  of  Lords,  on  the  28th  of  June 
1852,  the  question  of  liability  was  in  a  state  of  uncertainty,  and  that  during  such 
uncei'tain  state  of  the  law  he  was  placed  on  the  list :  that  he  attended  a  meeting 
before  Master  Brougham,  on  the  6th  day  of  July  1852,  but  that  his  case  was  not  then 
gone  into ;  that  the  said  meeting  was  adjourned  until  the  13th  of  July  1852,  but  that 
he,  understanding  that  it  was  the  duty  of  the  ofiicial  manager  to  ascertain  the  amounts 
for  which  the  several  parties  engaged  in  the  undertaking  were  respectively  liable,  and 
that  the  amount  which  he  was  entitled  to  receive  back  for  the  payments  made  bj'  him 
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would  be  repaid  to  him  l>v  or  through  the  ineditim  of  the  official  manager,  did  not 
further  press  his  claim  before  the  Master;  that  he  had  paid  the  calls  of  Xl'oO  and 
£i20  (being  calls  for  costs),  the  sum  of  £250  being  included  in  the  sum  of 
£19"27,  19s.  5d.  so  paid  by  him  as  aforesaid,  and  the  said  sum  of  £420  not  l)eing 
included  in  the  said  last-mentioned  sum. 

On  the  1st  of  March  185.3  Mr.  Spottiswoode's  application  camo  on  for  hearing 
before  Master  Tinney,  who  was  attended  by  counsel  on  behalf  of  Mr.  Spottiswoode, 
and  also  on  behalf  of  the  five  other  members  of  the  managing  committee  above  referred 
to,  and  ultimately  the  Master  refused  to  enter  into  the  consideration  of  Mr.  Spotti.s- 
woode's  state  of  facts  and  proposal,  or  to  receive  any  evidence  in  support  of  them, 
and  directed  that  Mr.  Spottiswoode  should  pay  the  costs  of  the  application. 

[350]  Against  this  decision  of  the  Master  Mr.  Spottiswoode  appealed  (by  leave) 
directly  to  the  Lords  Justices,  and  their  Lordships,  on  the  23d  daj-  of  March  1853, 
ordered,  that  the  Master  should  be  at  liberty  to  review  the  reports  of  the  6th  day  of 
July  and  the  8th  day  of  December  1852  ;  and  it  was  ordered  that  the  Master  should 
inquire  and  ascertain  how  and  by  whom  and  in  what  shares  the  calls  of  £500,  £250, 
and  £420  ought,  as  amongst  the  contributories  of  the  company,  to  lie  borne  ;  and  also 
whether  Mr.  Spottiswoode  had  paid  the  sum  alleged  to  have  been  paid  by  him,  and 
when  and  under  what  circumstances ;  and  whether  the  contril)utories,  or  any  and 
which  of  them,  ought  to  bear  and  pay  that  sum  in  any  and  what  proportions  between 
themselves ;  and  also  how'  and  by  whom,  and  in  what  proportions  as  between  the 
contributories  the  £10,174,  lis.  5d.,  mentioned  in  the  report  of  the  13th  day  of  June 
1851,  ought  to  be  borne.  And  the  costs  of  all  parties  of  that  application,  and  the 
consideration  of  what  (if  anything)  ought  to  be  done  with  respect  to  the  costs  which 
Mr.  Spottiswoode  had  been,  by  the  Master's  certificate  of  the  1st  day  of  March  1853, 
directed  to  pay,  were  reserved. 

On  the  11th  of  December  1854  the  Master  made  his  report,  finding  to  the 
following  effect : — • 

That  on  the  8th  of  October  1845  a  meeting  of  the  provisional  committee  was 
held  at  the  office  of  the  company'  in  Moorgate  Street,  at  which  meeting  Mr.  Spottis- 
;  woode  was  not  present ;  that  at  such  meeting  fourteen  members  of  the  provisional 
I  :ommittee  were  appointed  a  committee  of  management,  whereof  Mr.  Spotti.swoode 
I  tvas,  with  his  own  consent,  appointed  a  member ;  that  certain  resolutions  were  then 
I  oassed,  and,  among  others,  a  resolution  that  five  members  of  the  committee  of 
;  management  should  be  a  quorum,   and  that  the  committee  [351]  of  management 

!'  should  have  power  to  allot  shares  and  to  apply  the  funds  of  the  company  in  payment 
)f  all  expenses  incurred  in  its  formation,  and  in  the  preparation  of  the  plans  and 
iections  to  be  submitted  to  Parliament ;  that  a  copy  of  the  resolutions  passed  at  the 
i  laid   meeting   was   forwarded   to   each   member   of   the  provisional  and  managing 
1  ;ommittee,  and,  amongst  others,  to  Mr.  Spottiswoode  ;  that  the  several  persons  who 
]  vere  so  appointed  the  managing  committee  accepted  and  took  upon  themselves  the 
I  )ffice  and   duties   of   such    managing   committee,  and   employed   solicitors,  agents, 
I  urveyors,  engineers,  and  other  persons  to  do  and  perform  the  acts  necessary  to  be 
j  lone  in  the  formation  of  the  company,  and  the  preparation  of  the  plans,  sections,  and 
)Ooks  of  reference  required  by  the  Standing  Orders  of  the  Houses  of  Parliament  to 
•e  deposited  on  or  before  the  30th  of  November  1845,  in  order  to  the  obtaining  an 
Vet  of  Incorporation  in  the  then  following  session  of  Parliament ;  that  such  e.xpenses 
nd  liabilities  amounted  in  the  whole  to  £10,174,  lis.  5d.,  and  £3503,  12s.,  making 
ogether  the  sum  of  £13,678,  3s.  5d.;  that  although  Mr.  Spottiswoode  did  not  attend 
'  he  early  meetings  of   the  committee  of   management  he  w^as   informed    of   their 
iroceedings,  and  expressed  himself  satisfied  therewith,  and  sanctioned  and  adopted 
I  hem ;    that  the  committee  of   management  proceeded  to  allot  the  shares  in   the 
j  ompany  ;  that  of  the  67,630  .shares  allotted  in  the  company  the  deposits  were  paid 
i  n  4295  shares  only  ;  that  it  consequently  became  impossible  to  proceed  with  the 
ndertaking,  and  that  the  same  was  abandoned;  that  in  the  latter  part  of  1845 
■  ctions  were  brought  against  Mr.  Spottiswoode  by  allottees  of  shares  in  the  company, 
ir  the  return  of  their  deposits,  and  amongst  others  by  Mrs.  Walstab,  who  recovered 
,  verdict  in  such  action  against  him,  and  a  rule  nisi  having  been  obtained  to  enter 
j  non-suit,  the  same  was,  after  argument  before  the  full  Court  of  Ex  [352]-chequer, 
•  ischarged  ;  that  after  such  decision  it  became  necessary  to  provide  the  funds  for 
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repaying  such  deposits,  and  that  contributions  were  from  time  to  time  made  for  that 
purpose  by  some  of  the  members  of  the  managing  committee,  including  Mr.  Spottis- 
woode,  and  by  some  of  the  members  of  the  provisional  committee  and  allottees  of 
shares  ;  that  the  monies  so  contributed  were  paid  into  the  bankers  of  the  company, 
and  that  the  damages  and  costs  in  the  action  of  IVahtah  v.  SpoUiswoode  were,  amongst 
others,  paid  out  of  the  fund  so  contributed  ;  that  at  a  meeting  of  the  committee  of 
management  on  the  11th  of  March  of  1846,  at  which  Mr.  Spottiswoode  was  present, 
he  was  elected  a  member  of  the  sub-committee  of  management,  under  whose  direction 
the  affairs  of  the  company  were  thenceforward  carried  on  ;  that  at  a  meeting  of  the 
committee  on  the  '2'2d  of  June  1846,  at  which  Mr.  Spottiswoode  was  present,  he  was 
added  to  the  finance  committee  ;  that  nearly  the  whole  of  the  fund  raised  by  the 
aforesaid  contributions  and  paid  into  the  bankers,  was  applied  in  repaying  deposits 
to  allottees  of  shares  ;  that  cheques  to  the  amount  of  £4318  and  upwards,  drawn 
upon  the  said  bankers,  were  signed  by  Mr.  Spottiswoode  ;    that  such  fund  being 
exhausted,  Mr.  Spottiswoode,  Sir  Arthur  de  Capel  Broke,  James  Gad.sden,  Denzil 
Ibbetson  Thomson  and  Benjamin  Davis  agreed  amongst  themselves  to  discharge,  and 
did  discharge  the  remaining  liabilities  of  the  company  which  were  not  included  in 
the  £10,174,  lis.  5d.  among  them  in  the  shares  and  proportions  which  the  Master 
specified  ;  that  it  appeared  by  the  report  of  the  late  Master  Brougham,  of  the  13th 
of  June   1851,  that  the  contributions  made  by  William  Amsinck,   Sir  Arthur  de 
Capel   Broke,   James   Gadsden,    Denzil    Ibbetson   Thomson,    Benjamin    Davis,    and 
Andrew  Spottiswoode  towards  the  sum  of  £10,174,  lis.  od.  were  as  follows  (namely): 
by  William  Amsinck  the  sum  [353]  of  £.541,  5s.  ;  by  Sir  Arthur  de  Capel  Broke, 
the  sum  of  £1002,  Os.  4d. ;    by  James  Gadsden,  the  sum  of  £844,   10s.  5d. ;   by 
Denzil  Ibbetson  Thomson,  the  sum  of  £1103,  17s.  4d. ;  by  Benjamin  Davis,  the  sum 
of  £1002,  Os.  4d. ;  and  by  Andrew  Spottiswoode,  the  sum  of  £972,  4s.  5d.  ;  that  the 
liabilities  of  the  company  thereinbefore  mentioned  as  not  included  in  the  £10,174, 
lis.   5d.,  and  discharged  by  Sir  Arthur  de  Capel  Broke,  James  Gadsden,  Denzil 
Ibbetson  Thom.son,  Benjamin   Davis,  and   Mr.  Spottiswoode,   as  before-mentioned, 
amounted  to  £3503,  1 2s.  ;  that  such  sum  was  contributed  by  the  last-named  parties  in 
the  proportions  which  the  Master  then  set  forth.     The  Master  also  certified  his 
opinion  to  be  that  the  members  of  the  committee  of  management,  as  between  them- 
selves, were  liable  to  bear  and  pay  the  expenses  and  liabilities  so  incurred,  amounting 
to  £10,174,  lis.  5d.  in  equal  shares.     The  Master  further  found  that  Mr.  Spottis- 
woode, b}^  his  then  solicitors,  had  notice  of  the  several  proceedings  in  the  matter  of 
the  winding-up,  and  acquiesced  therein  up  to  the  month  of  July  1852  ;  that  on  the 
6th  of  May   1850  Mr.  Spottiswoode  was  settled  on  the  list  of  contributories  as  a, 
member  of  the  managing  committee,  due  notice  having  been  given  to  him  of  his ' 
inclusion  in  the  list  in  that  character;  that  in  the  month  of  July  1852,  upon  the 
said  late  Master  making  the  first  call  of  £250  on  each  member  of  the  committee  of 
management  for  costs,  Mr.  Spottiswoode  applied  to  the  said  late  Master  for  leave 
to  review  the  settlement  of  the  list  of  contributories,  and  such  leave  was  granted, 
but  that  Mr.  Spottiswoode  afterwards  waived  his  objection,  and  remained  on  the  list 
as  a  member  of  the  committee  of  management,  and  paid  the  call ;  that  the  second  > 
call  of  £420  each   for  costs  was  made  in  December  1852,  and   was  paid  by  Mr. 
Spottiswoode,  and  that  no  appeal  was  made  against  either  of  the  calls  ;  that  there  • 
were  only  six  contributories  on  the  list  who  [354]  had  paid  or  were  able  to  pay  the 
calls,  namely,  the  persons  above  mentioned  ;  that  the  call  of  £250  and  £420  so  made 
on  Mr.  Spottiswoode,  ought,  as  amongst  the  contributories  of  the  company,  to  be 
borne  and  paid  by  him  ;  that  the  call  of  £500  was  in  effect  a  nominal  call,  so  far  as  j 
the  six   solvent   members   of   the   managing  committee  were  concerned,   and  was 
intended  to  be  enforced  only  against  the  other  members  of  the  managing  committee, 
but  who  had  not  since  paid  the  same  or  any  part  thereof  ;  and  that  Mr.  Spottiswoode 
had  not  paid  the  sum  specified  in  an  affidavit  in  the  order  mentioned,  but  had  paid 
£1661,  16s.  2d.,  part  thereof,  in  the  manner  which  the  Master  proceeded   to  set 
out.     The  Master  then  proceeded  to  find  the  sums  which  each  of  the  six  members 
ought  to  pay. 

Exceptions  to  the  above  report  were  taken  by  Mr.   Spottiswoode  and  Major 
Amsinck. 
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Spottiswoode's  Case. 

The  evidence  on  which  the  report  was  founded  relating  to  Mr.  Spottiswoode's 
crtse,  was  principally  the  following : — 

A  copy  of  a  circular  sent  by  the  secretary  on  the  10th  of  October  1845  to  each 
member  of  the  provisional  and  managing  committee,  inclosing  a  copy  of  the  resolu- 
tions of  the  8th  of  October  1845. 

The  oral  evidence  of  Mr.  Spottiswoode,  in  which,  when  asked  whether  he  received 
;i  printed  copy  of  the  resolutions  passed  at  the  meeting  of  the  provisional  committee 
on  the  8th  of  October  1845,  replied,  that  "he  could  not  say  positively  that  he  did  ;" 
but  when  again  asked  as  "to  his  belief,"  he  replied,  "I  have  no  doubt  it  was  so.  'l 
liave  no  reason  to  disbelieve  it;  it  is  asserted  that  it  was  sent  to  me,  I  have  no 
reason  to  doulit  that  it  was  sent." 

[355]  The  oral  evidence  of  Mr.  Thomson,  one  of  the  members  of  the  managing 
cniumittee,  who  said,  "I  saw  Mr.  Spottiswoode  respecting  the  aflairs  of  the  company 
in  the  month  of  October  (1845) — I  cannot  recollect  the  date — in  consequence  of  the 
secretarj'  stating  that  he  had  seen  Mr.  Spottiswoode,  and  that  he  had  promised  to 
attend,  but  did  not,  I  being  anxious  to  see  Mr.  Spottiswoode,  believing  him  to  be  a 
gentleman  of  the  highest  character,  and  well  known  in  the  commercial  world.  I  was 
very  anxious,  as  the  other  directors  were,  to  see  him  at  our  board,  I  therefore  agreed 
to  call  upon  him.  I  went  to  the  Liege  and  Namur  Office,  in  Moorgate  Street.  The 
first  time,  I  did  not  see  Mr.  Spottiswoode;  he  was  not  there;  but  the  clerk  told  me 
the  time  he  would  be  there,  and  I  went  and  .saw  him,  and  stated  to  him  the  object  of 
my  calling.  We  were  very  anxious  to  see  him  at  the  committee.  We  had  received 
the  account  from  the  secretary,  and  we  thought  it  better  that  one  or  other  of  the 
nmmitteemen  should  wait  upon  him,  and  I,  accordingly,  was  the  individual  selected. 
Mr.  Spottiswoode  told  me  he  was  so  much  engaged  that  he  could  not  attend  ;  that 
he  was  perfectly  satisfied  with  the  proceedings  ;  that  the  secretary  from  time  to  time 
had  called  upon  him,  and  reported  how  the  company  was  going  on.  At  the  commence- 
ment of  November,  or  quite  the  end  of  October,  I  called  again  and  saw  Mr.  Spottis- 
voode.  We  were  not  e.xactly  pleased  with  the  conduct  of  our  chairman  and  one  or 
wo  other  members,  and  we  were  very  anxious  Mr.  Spottiswoode  should  attend.  I 
■ailed  upon  him  again,  and  I  saw  him  at  that  time,  I  think,  in  the  board  room.  He 
aid  he  was  very  much  pressed  for  time,  and  it  was  most  unfortunate  that  our  company 
ind  the  Liege  and  Namur  met  on  the  same  day  ;  that  he,  as  president  or  chairman, 
am  not  certain  which,  but  I  think  as  president,  was  bound  to  attend.  The  secretary 
356]  I  have  reason  to  believe  waited  on  Mr.  Spottiswoode  almost  every  day  of 
iieeting." 

The  following  letter  from  the  solicitors  of  the  company  to  Mr.  Spottiswoode : — 

"December  10th,  1845. — Railway. — Dear  Sir, — Mr.  Blunt  has  handed  your  note 
iver  to  us.  We  are  exceedingly  sorry  that  you  are  in  any  way  annoyed.  The  inclosed 
sport  will  .shew  you  exactly  how  the  railway  stands.  We  have  received  altogether 
bout  £13,000  ;  the  expenses  not  being  more  than  £8000  there  is  plenty  to  pay  every- 
'  hing  and  over;  but  the  question  is,  the  whole  deposits  not  having  been  paid  in, 
"hether  those  who  have  paid  in  have  not  a  right  to  their  deposits  without  deduction. 
Ve  have,  on  behalf  of  the  committee,  taken  the  opinion  of  Sir  Fitzroy  Kelly  and  Mr. 
.loyd,  who  advise  that  the  depositants  are  liable  to  expenses  under  all  the  circum- 
tances.  We  submit  to  you  that  the  best  way  will  lie  for  you  to  allow  us  to  appear 
a-  you,  that  we  shall  for  some  others  of  the  committee,  and  we  shall  then  endeavour 
1  get  one  action  tried  to  settle  the  whole.  Upon  hearing  from  3'ou  we  will  write  to 
lessrs.  Baxendale  &  Co. — We  are.  Sir,  yours  obediently,  Parke.s,  Smith,  &  Co." 

The  following  reply  to  the  above  letter : — 

"New  Street,  December  11th,  1845. — Gentlemen, — I  am  obliged  by  your  informa- 
'in,  and  will  thank  you  to  appear  for  me  in  the  way  you  mention.  It  is  my  wish 
I  retire  from  the  concern,  not  from  any  doubt  of  its  merits,  or  any  distrust  of  the 
immittee,  but  I  cannot  attend  to  it. — Your  obedient  servant,  A.  SPOTTLSWOODE. 

"Messrs.  Parkes,  Smith,  &  Co." 
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[357]  The  minute-book  of  the  company,  containing  minutes  of  numerous  meetings 
of  the  nianasring  committee  in  the  months  of  March,  May,  June,  August  and  September, 
in  1.'>4G,  at  "which  Mr.  Spottiswootle  was  present. 

The  following  guarantee,  signed  by  Mr.  Spottiswoode  and  other  members  of  the 
managiii!'  committee : — 


"To  Mr.  George  Nathaniel  White. — Sir, — As  acting  directors  of  the  Birmingham 
and  Brighton  Railway  Company,  while  they  occupied  their  premises  at  No.  46  Moor- 
f^ate  Street,  we  acknowledge  our  liability  to  you  for  the  rent  of  £32,  10s.,  due  for  one 
quarter  ending  on  the  2d  of  September  1847,  jointly  with  William  Amsinck  of  the 
Armv  and  Navy  Club,  who,  during  the  time  aforesaid,  was  the  deputy  chairman  of 
the  said  company.  In  consideration  of  the  heavy  payments  which  we  have  been 
called  on  to  make  on  account  of  that  company,  and  of  Mr.  Amsinck's  not  having  paid 
anv  of  the  demands  on  the  said  company,  though  liable  to  them  equally  with  ourselves, 
we"  request  you  to  sue  him  for  payment  of  the  above-mentioned  demand,  and  in  the 
event  of  your  failing  from  any  cause  to  recover  against  him,  we  hereby  jointly  and 
severally" promise  to  pay  you  the  said  sum  of  .£32,  10s.,  and  any  costs  which  you  may 
have  incurred  in  suing  the  above-named  Mr.  Amsinck. 

"Dated  the  28th  day  of  February  1848." 

Major  Amsinck's  Case. 

During  the  several  discussions  before  the  Master,  Major  Amsinck  appeared  by  a 
separate  solicitor,  who,  by  arrangement,  carried  in  a  state  of  facts  on  behalf  of  his 
client,  to  shew  why  he  was  not  to  pay  his  full  proportion  of  the  £10,174,  lis.  5d. 

The  nature  of  the  case  made  by  it  appears  from  the  [358]  following  written  judg- 
ment of  the  Master: — "On  claim  and  statement  of  Sir  Arthur  de  Capel  Broke,  Bart., 
James  Gadsen,  E.sq.,  and  Denzil  Ibbetson  Thomson,  Esq.,  brought  before  me  under 
the  order  of  the  Lords  Justices,  dated  23d  March  18.53,  and  allowed  by  me  as  finally 
amended,  subject  to  counter-statement,  to  be  brought  before  me  by  Major  Amsinck, 
and  on  statement  brought  before  me  by  Major  Amsinck,  by  way  of  counter-statement 
to  the  said  statement  of  Sir  Arthur  de  Capel  Broke  and  others,  and  which  counter- 
statement  was  finally  argued  before  me  on  the  23d  of  December  1853,  so  far  as  relates 
to  the  sum  of  £10,174,  lis.  5d.,  I  confirm  the  allowance  of  the  said  claim  and  amended 
statement  of  Sir  Arthur  de  Capel  Broke  and  others,  and  I  disallow  the  said  counter- 
statement  of  the  said  Major  Amsinck.  I  think  that  the  Major's  report  of  13th  June 
1851,  is  not  to  be  considered  conclusive  as  to  the  matters  contained  in  the  inquiries 
directed  by  the  order  of  23d  March  1853.  But,  on  the  whole,  it  appears  to  me  that 
Major  Amsinck  became  liable  to  contribute  rateably  with  the  five  other  contributories 
in  the  amended  statement  named  to  the  whole  engineering  expenses  and  costs  in 
Major  Amsinck's  counter-statement  mentioned.  As  to  the  costs.  Major  Amsinck,  by 
his  counsel,  waived  before  me  his  claim  of  exemption.  As  to  the  engineering  expenses 
Major  Amsinck  did  not  dispute  his  liability  in  respect  of  £3000,  the  demands  for 
w-hich  appeared  to  have  accrued  before  the  7th  of  November  1845.  It  appears  to  me, 
however,  that  the  provisional  committee,  of  which  Major  Amsinck  was  an  active 
member,  gave  the  engineers  directions  (Major  Amsinck's  concurrence  or  assent  to 
which  was  not  disputed)  to  complete  the  whole  line.  Authority  to  alter  the  line  and 
(it  may  be  considered)  to  regulate  or  put  an  end  to  the  engineers'  operations  appears 
to  have  been  vested  in  the  managing  committee,  of  which  Major  Amsinck  was  an 
acting  member. 

[359]  "On  the  6th  of  November  1845,  a  meeting  of  the  managing  committee  was 
held  with  the  express  view  of  considering  the  question  of  putting  a  stop  to  the  engin- 
eering expenses.  Major  Amsinck  was  present  at  that  meeting.  The  question 
was  adjourned  to  the  following  day.  At  the  adjourned  meeting,  at  which  Major 
Amsinck  was  not  present,  it  appears  to  me  from  the  evidence,  that  the  majority 
present  was  unwilling  to  stop  the  proceedings  of  the  engineers,  and  that  some  of  the 
members  present,  finding  that  they  were  unable  to  procure  a  resolution  for  stopping 
the  proceedings,  moved  that  the  engineers  should  restrict  their  operations  to  a  part 
of  the  line,  and  that  the  engineers  consented  to  such  restriction,  on  the  terms  that 
they  should  not  be  compelled  to  complete  their  work  by  the  30th  of  November  then 
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next,  being  the  day  necessary  for  procuring  the  roiiuired  Act  of  Parliament  in  the 
course  of  the  then  next  session  of  Parliament,  and  that  they  should  he  paid  from 
time  to  time  as  their  work  proceeded,  and  a  resolution  passed  accordingly.  It 
appears  to  me  that  this  measure  was  defensive  on  the  part  of  those  members  "of  the 
committee  who  proposed  it,  and  obtained  the  consent  of  the  members  present ;  that 
its  object  was  not  to  continue  the  engineering  operations,  but  to  restrict  them.  A 
question  might  have  been  raised,  whether  in  the  absence  of  any  restrictive  oriler  by 
the  managing  committee,  the  engineers  could  or  could  not  have  proceeded  with  the 
whole  line,  under  the  order  of  the  provisional  committee,  it  lieing  apparent  that  the 
work  could  not  be  completed  before  the  30th  of  Novemlier.  However,  the  res(jlution 
was  not  binding  without  confirmation.  At  a  subsequent  meeting.  Major  Amsinck 
appears  to  have  objected  to  it,  I  believe,  on  the  view  or  notion,  that  l)ut  for  that 
resolution,  the  engineers  could  not  lawfully  have  continued  their  operations  ;  and  I 
think  he  openly  declared  that  [360]  he  considered  himself  not  Itound  by  the  new 
contract  with  the  engineers.  A  meeting  was  held  on  the  11th  of  November,  at 
which  Major  Amsinck  was  present,  and  at  that  meeting,  I  think  Major  Amsinck 
expressed  his  disapprobation  of  the  resolution,  and  his  wish  that  it  should  be 
rescinded ;  whether  he  made  anj'  formal  motion  on  the  subject,  or  any  express 
protest  is,  I  think,  doubtful  on  the  evidence.  However,  the  confirmation  of  the 
resolution  was  adjourned,  and  such  confirmation  never  took  place.  I  am  disposed  to 
think  that  the  subject-matter  of  the  arrangement  entered  into  with  the  engineers, 
on  the  7th  of  November,  was  within  the  powers  of  the  managing  committee,  but 
that  the  members  present  on  the  7th  of  November,  ought  not  to  have  entered  into 
any  agreement  with  the  engineers,  except  subject  to  the  confirmation  of  their  pro- 
ceedings by  a  subsequent  meeting.  And  it  may  be  open  to  argument,  whether  if 
the  matter  had  rested  on  the  proceedings  of  the  11th  of  November,  any  person  not 
present  at  the  meeting  of  the  7th  of  November,  nor  agreeing  to  be  bound  by  the 
arrangement  then  made  with  the  engineers,  would  have  been  so  bound,  regard  being 
had  to  the  question  whether  the  payments  made  to  the  engineers  for  their  works 
under  the  arrangement,  could  or  could  not  be  sustained  against  all  parties  under  the 
original  order  of  the  provisional  committee.  But  it  appears  to  me  that  Major 
Amsinck,  as  member  of  the  managing  committee,  and  also  of  the  finance  committee, 
appointed  on  the  20th  of  January  1846,  actually  concurred  in,  or  in  confirming  and 
adopting  various  resolutions,  orders  for  payment,  and  other  orders,  measures  and 
proceedings  relating  to  the  demand  of  the  engineers,  and  to  the  defences  to  be  had 
recourse  to  against  such  demand,  and  the  costs  of  such  defences,  and  the  means  of 
meeting  and  resisting  wholly  or  in  part  such  demand,  in  consequence  of  which 
Major  [361]  Amsinck  became  liable,  together  and  rateably  with  the  other  five 
persons  in  question,  for  the  suras  paid  to  the  engineers,  and  making  part  of  the 
£10,174,  lis.  5d." 

Mr.  Spottiswoode  objected  to  the  following  findings  of  matters  of  fact  by  the 
Master,  among  others : — that  Mr.  Spottiswoode  was,  with  his  own  consent,  appointed 
a  member  of  the  committee  of  management ;  that  a  copy  of  the  resolutions  passed 
at  the  said  meeting  was  forwarded  to  Mr.  Spottiswoode  ;  that  Mr.  Spottiswoode  was 
informed  of  the  proceedings  of  the  committee  of  management,  and  expressed  him- 
self satisfied  therewith,  and  sanctioned  and  adopted  them  ;  that  the  members  of  the 
committee  of  management,  as  between  themselves,  were  liable  to  bear  and  pay  the 
expenses  and  liabilities  incurred,  as  in  the  report  mentioned,  amounting  to 
£10,174,  lis.  5d.  in  equal  shares;  that  Mr.  Spottiswoode  afterwards  waived  his 
objection  to  be  upon  the  list  of  contributories,  as  a  member  of  the  committee  of 
management;  that  the  calls  of  £250  and  £420  made  on  Mr.  Spottiswoode  ought,  as 
amongst  the  contributories  of  the  company,  to  be  borne  and  paid  by  him  ;  that  the 
sum  of  £5465,  17s.  lOd.,  the  residue  of  the  said  sum  of  £10,174,  lis.  5d.  ought  to 
be  borne  and  paid  by  William  Am.sinck,  Sir  Arthur  de  Capel  Broke,  James  (xadsden, 
Denzil  Ibbetson  Thomson,  Benjamin  Davis,  and  Mr.  Spottiswoode,  in  equal  propor- 
tions ;  that  the  proportion  of  the  said  sum  of  £5465,  17s.  lOd.,  to  be  borne  by  each 
of  the  last-named  parties,  was  £910,  19s.  7d.  ;  and  that  the  proportion  of  the  sum 
of  £3503,  12s.,  which  ought  to  be  borne  by  William  Amsinck,  Sir  Arthur  de  Capel 
Broke,  James  Gadsden,  Denzil  Ibbetson  Thomson,  Benjamin  Davis,  and  Mr. 
Spottiswoode  was  the  sum  of  £583,  18s.  8d.  each. 
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By  his  notice  of  motion  on  the  appeal,  Mr.  Spottiswoode  sought  a  declaration 
that  no  part  of  the  calls  for  [362]  £500,  £250,  and  £420,  or  any  of  them,  ought  to 
be  borne  bv  Mr.  Spottiswoode,  but  that  all  the  said  calls  ought  to  be  borne  and  paid 
by  the  contributories  to  the  said  company  other  than  him.self,  that  is  to  say,  by 
William  Amsinck,  Sir  Arthur  de  Capel  Broke,  Denzil  Ibbetson  Thomson,  the  said 
Denzil  Ibbetson  Thomson,  as  executor  of  Benjamin  Davis,  deceased,  and  James 
(Jadsden  in  equal  proportions.  And  that  the  sums  of  £1661,  16s.  2d.,  £250,  and 
£420  found  by  the  Master  to  have  been  paid  by  Mr.  Spottiswoode,  were  sums  paid 
by  him  on  account  and  for  the  benefit  of  the  said  company,  and  were  debts  due  to 
h'im  from  the  company,  and  that  the  same  ought  to  be  paid  by  the  official  manager 
out  of  the  funds  of  the  company,  or  by  a  call  on  the  contributories  other  than  Mr. 
Spottiswoode,  and  that  the  same  ought  to  be  borne  and  paid  by  all  the  said  con- 
tributories other  than  Mr.  Spottiswoode  in  equal  proportions ;  and  that  the  said 
sums  of  £5445,  17s.  lOd.,  and  £3503,  12s.  ought  to  be  respectively  borne  and  paid 
by  the  contributories  other  than  Mr.  Spottiswoode  in  equal  proportions. 

The  nature  of  Major  Amsinck's  exceptions  appears  sufficiently  from  the  judg- 
ment, 

Mr.  Selwyn  for  Mr.  Spottiswoode.  Mr.  Spottiswoode  never  acted  in  any  manner 
before  March  11,  1846.  He  gave  none  of  the  orders  from  which  the  debts  which 
have  been  paid  arose.  The  only  case  alleged  against  him  is  that  he  was  one  of  the 
managing  committee.  That  would  not,  if  established,  make  him  liable.  It  has 
never  been  held  that  a  managing  committeeman  is  liable  in  that  capacity.  There 
has  been  no  legal  interpretation  of  the  term  "  managing  committeeman,"  any  more 
than  there  has  of  the  term  "provisional  committeeman,"  nor  does  such  term,  if 
shewn  [363]  to  be  applicalile,  involve  of  itself  any  legal  liability.  To  make  a 
managing  committeeman  liable,  it  must  be  shewn  (as  has  been  decided  to  be  necessary 
with  respect  to  a  provisional  committeeman)  that  he  has  given  or  concurred  in  some 
order  out  of  which  the  liability  arises.  The  Respondents  have  therefore  two  pro- 
positions to  establish :  first,  that  Mr.  Spottiswoode  was  placed  on  the  managing 
committee  with  his  consent,  which  the  Master  has  found  but  which  Mr.  Spottis- 
woode disputes ;  and,  secondly,  that  his  merely  being  on  the  committee  without 
acting  or  concurring  in  giving  any  order,  is  sufficient  to  render  him  liable,  which  he 
also  disputes  in  point  of  law. 

He  referred  to,  and  commented  on,  Bright,  v.  Hutton  (3  H.  of  L.  Cas.  341),  Walstah 
v.  Spoiiimvode  (15  M.  &  W.  501),  JVoolmer's  case  (2  De  G.  M.  &  G.  665),  Gai/'s  case 
(1  De  G.  M.  &  G.  347). 

Mr.  Cairns,  for  Major  Amsinck.  Major  Amsinck  expressly  objected  to  the  con- 
tract with  the  engineers,  and  cannot  therefore  be  said  to  have  made  himself  liable 
in  respect  of  it.  The  engineers  were  not  in  a  position  to  perform  the  original  contract 
by  completing  the  work  in  time  for  the  requisite  deposit  of  the  plans.  There  would 
therefore  have  been  no  liability  in  respect  of  their  demand,  but  for  the  new  contract 
which  some  of  the  managing  committeemen  chose  to  make  with  them  for  doing  a  part 
of  the  work  without  any  stipulation  as  to  time.  To  this  new  contract  Major  Amsinck 
was  no  party.  On  the  contrary,  he  protested  against  it.  It  is  impossible  therefore 
to  hold  him  bound  by  it. 

He  also  argued  against  Major  Amsinck's  liability  in  respect  of  other  detailed  items 
in  the  charges.  The  [364]  nature  of  these  arguments  appears  sufficiently  from  the 
judgments. 

Mr.  Daniel  and  Mr.  Roxburgh,  for  the  other  three  contributories. 

They  referred  to  Bell  v.  Lwd  Mexhorotii/h  (5  Railw.  Cas.  149),  Barber's  case 
(5  Railw.  Cas.  606),  Norhvry's  case  (5  De  G.  \v-  Sm.  423)  Tanner's  case  (5  De  G.  & 
Sm.  182). 

Mr.  Selwyn,  in  reply  on  Mr.  Spottiswoode's  case. 

Mr.  Cairns,  in  reply  on  Major  Amsinck's  case. 

Mr.  H.  Stevens,  for  the  official  manager,  took  no  part  in  the  argument. 

Judgment  reserved. 

Mai/  2.  The  Lord  Justice  Turner.  This  case  has  stood  for  judgment  longer 
than  has  been  usual  with  us,  in  consequence  partly  of  its  importance,  and  partly  of 
the  difficulty  which,  on  my  part  at  least,  has  been  felt  as  to  the  questions  submitted 
for  our  determination. 
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The  case  came  before  us  upon  two  motions  :  one  on  the  part  of  Mr.  Spottiswoode  ; 
the  other  of  Major  Amsinck.  Mr.  Spottiswoode's  motion  has  for  its  oliject  the  repay- 
ment to  him  of  all  the  monies  which  he  has  paid  on  account  of  the  company  in  respect 
of  the  expenses  incurred  on  its  behalf ;  the  return  of  deposits  to  its  shareholders  ; 
the  costs  of  actions  brought  [365]  by  them,  and  by  others,  against  ditt'erent  members, 
or  alleged  members,  of  the  company,  and  the  costs  incinred  in  this  matter  for  wind- 
ing up  its  affairs.  Major  Amsinck's  motion  is  directed  merely  to  his  exoneration 
from  part  of  the  above  expenses  and  costs. 

This  company  was  projected  in  the  year  1845,  for  constructing  a  railway  from 
Birmingham  to  Oxford,  and  thence  to  Keading  and  Brighton,  and  was  provisionally 
registered  in  the  month  of  August  in  that  year.  A  prospectus  was  soon  afterwards 
issued  containing  the  names  of  a  great  luimber  of  persons,  described  as  constituting  a 
provisional  committee,  and  amongst  those  persons  were  Mr.  Spottiswoode  and  Major 
Amsinck,  the  parties  on  whose  behalf  these  motions  are  made,  and  also  Dcnzil  Iltbet- 
son  Thomson,  Benjamin  Davi-s,  James  Gadsden,  and  Sir  Eichaid  Arthur  dc  Capel 
Broke,  the  other  parties  who  have  been  represented  before  us  upon  this  occasion. 
The  prospectus  stated  the  capital  of  the  company  to  be  £2,000,000,  divided  into 
80,000  shares  of  £2-5  each.  At  a  meeting  of  persons  interested  in  the  formation  of 
the  company,  which  was  held  on  the  8th  of  October  1845,  resolutions  were  passed, 
IfV  which,  after  reforming  the  provisional  committee,  a  committee  of  management, 
consisting  of  fourteen  persons,  of  whom  five  were  to  be  a  quorum,  was  appointed, 
and  it  was  resolved,  amongst  other  things,  that,  until  an  Act  of  Parliament  should 
be  obtained,  the  affairs  of  the  company  should  be  under  the  control  of  the  managing 
directors  (the  committee  of  management),  to  whom  power  was  given  to  allot  the 
shares,  and  to  apply  the  funds  of  the  company  in  payment  of  all  the  expenses 
incuired  in  its  formation,  and  in  the  preparation  of  the  plans  and  sections  to  be  sub- 
mitted to  Parliament ;  and  it  was  further  resolved  that  power  should  be  applied  for 
in  the  Act,  and  it  was  in  the  mean-[366]-time  given  to  the  managing  directors, 
amongst  other  things,  to  extend  or  abandon  any  part  of  the  line. 

Mr.  Spottiswoode,  Major  Amsinck  and  the  four  other  persons  whom  I  have 
mentioned  above,  were  continued  as  members  of  the  provisional  committee,  and  were 
appointed  to  be  members  of  the  managing  committee.  The  other  members  of  the 
managing  committee  have  all,  as  we  have  been  led  to  understand,  become  insolvent. 
The  committee  of  management,  soon  after  they  were  appointed,  proceeded  to  allot  the 
shares,  and  by  the  letters  of  allotment  the  deposits  were  made  payable  on  or  before 
the  24th  of  October  1845.  The  number  of  shares  thus  allotted  amounted  to  upwards 
of  67,000,  but  the  deposits  were  paid  on  4295  shares  only,  and  it  thus  became 
impossible  to  proceed  with  the  undertaking,  which  was  accordingly  soon  afterwards 
abandoned. 

In  the  meantime,  however,  expenses  had  been  incurred  and  debts  contracted  by 
the  managing  committee,  which,  by  the  first  report  of  the  Master  in  this  matter, 
dated  the  13th  of  June  1851,  were  found  to  amount  to  £10,174,  lis.  .5d.,  and  are 
now  found  to  have  exceeded  that  sum  by  £3503,  12s.,  making  a  total  expenditure  of 
£13,678,  3s.  .5d.  It  is  not  necessarj',  for  the  purpose  of  these  motions,  to  distinguish 
the  items  of  which  this  expenditure  consisted,  further  than  to  state  that  it  was  com- 
posed of  engineering  expenses,  to  the  amount  of  £5005,  of  which  a  considerable  por- 
tion was  incurred  after  the  7th  of  November,  in  part  of  law  expenses  incurred  in 
defending  the  actions  for  the  recovery  of  the  deposits,  which  I  shall  presently 
mention,  and  in  part  of  a  claim  for  rent  accrued  due  after  the  30th  of  November 
1845. 

After  the  undertaking  had  been  abandoned  actions  [367]  were  brought  l)y 
allottees  of  shares  to  recover  the  deposits  they  had  paid,  and  amongst  these  actions 
was  one  by  a  Mrs.  Walstab,  an  allottee,  against  Mr.  Spottiswoode,  in  which  a  verdict 
having  been  obtained  by  the  Plaintiff,  and  a  rule  nisi  for  a  new  trial  granted,  that 
rule  was  upon  argument  discharged  by  the  Court  of  Exchequer,  thus  establishing, 
that,  according  to  the  law  as  it  was  then  considered  to  stand,  Mr.  Spottiswoode  was 
liable  to  the  allottees  for  the  return  of  their  deposits.  In  consequence  of  these 
actions,  active  proceedings  were  taken  on  the  part  of  the  managing  committee  for 
winding  up  the  company  and  discharging  its  debts  and  liabilities,  and  a  sub- 
committee of  management  was  appointed  mainly  as  it  would  appear  for  effecting 
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those  objects.  On  the  11th  of  March  1846,  Mr.  Spottiswoode  was  appointed  to  lie  a 
nieniliiT  of  the  sub-committee  of  management,  and  he  was  afterwards,  in  the  month  of 
June  1840,  also  chosen  to  be  a  member  of  the  finance  committee,  under  whose  direc- 
tions all  the  payments  on  account  of  the  company  were  made.  Until  he  thus 
liecame  a  member  of  the  sub-committee  of  management,  Mr.  Spottiswoode  took  no 
active  part  in  the  affairs  of  the  company,  and  attended  none  of  the  meetings  of  the 
managing  committee.  He  had  not  even  taken  any  shares  in  the  company,  but,  upon 
l)cing  put  upon  the  sub-committee  of  management,  he  began,  and  thenceforward  con- 
tinued, to  interfere  actively  in  the  winding  up  of  the  concern  ;  and,  for  the  purpose, 
as  it  is  alleged,  of  better  enabling  him  to  do  .so  with  effect,  he  procured  twenty  shares 
in  the  company  to  be  allotted  to  him,  and  paid  the  depo.sits  upon  them. 

In  the  course  of  the  winding  up  of  the  concern,  contributions  were  procured  from 
several  of  the  members  of  the  provisional  committee  and  from  various  allottees  of 
shares  towards  the  discharge  of  the  debts  and  liabilities,  and  these  contributions  to 
the  extent  of  £4403,  13s.  7d.  [368]  were  applied  in  part  discharge  of  the  £10,174, 
lis.  5d.  The  balance  of  that  sum  amounting  to  £5570,  I7s.  lOd.  was  paid  liy 
different  members  of  the  managing  committee  in  unequal  proportions.  Mr. 
Spottiswoode  contributed  the  sum  of  £972,  4s.  5d.  towards  the  payment  of  the 
balance.  The  remaining  liabilities  of  the  company  amounting  to  £3503,  12s.  were 
agreed  to  be,  and  were,  discharged  by  five  of  the  members  of  the  managing  com- 
mittee, of  whom  Mr.  Spottiswoode  was  one,  and  the  sum  paid  by  him  on  this  account 
amounts  to  £689,  lis.  9d. 

On  the  21st  of  December  1849,  the  winding-up  order  in  this  matter  was  made, 
and  upon  the  settlement  of  the  list  of  the  contributories,  under  this  order,  Mr. 
Spottiswoode's  name  was  placed  upon  the  list  as  a  member  of  the  managing  com- 
mittee, and  he  still  stands  so  placed  upon  the  list.  He  and  other  members  of  the 
managing  committee  appeal',  through  their  common  solicitor,  to  have  concurred  in  a 
proposal  for  the  appointment  of  an  official  manager,  and  also  to  have  been  authoi'ized 
by  the  Master  to  attend,  and  to  have  attended  before  him  for  the  purpose  of  resisting 
claims  upon  the  company. 

In  the  course  of  the  proceedings  in  the  Master's  office  two  calls  for  costs  were 
made  on  the  members  of  the  managing  committee,  one  for  £250,  each  in  the  month 
of  July  1852,  and  the  other  for  £420,  each  in  the  month  of  December  in  that  year, 
and  these  calls  of  £250  and  £420  have  been  paid  bj-  Mr.  Spottiswoode.  Upon  the 
occasion  of  the  first  of  these  calls  being  made,  Mr.  Spottiswoode  applied  for  and 
obtained  leave  from  the  Master  to  bring  under  review  the  settlement  of  the  list  of 
contributories,  but  he  did  not  prosecute  the  leave  which  he  thus  obtained.  In 
addition  to  these  calls  for  costs,  a  call  for  £500  for  debts  was  also  made  ;  but  this 
call,  it  appears,  was  merely  nominal,  so  far  as  respects  the  solvent  members  of  the 
managing  committee,  and  was  made  only  for  [369]  the  purpose  of  lieing  enforced 
against  the  other  members  of  the  managing  committee,  none  of  whom,  as  it  seems, 
have  been  able  to  answer  it.  There  was  also,  it  appears,  a  call  of  £10  per  share, 
made  by  the  Master  on  the  13th'  of  June  1851,  on  several  of  the  contributories, 
including  various  members  of  the  provisional  committee,  and  this  call  was  disputed 
liy  Mr.  Bright,  one  of  the  members  of  that  committee,  who  appealed  from  it  first  to 
this  Court  and  afterwards  to  the  House  of  Lords.  Upon  the  appeal  to  the  House 
of  Lords  the  call  was  discharged,  and  it  was  held  that  members  of  pro\'isional  com- 
mittees of  projected  railway  companies,  provisionally  registered,  and  the  affairs  of 
which  were  put  under  the  authority  of  a  managing  committee  were  not  liable  to 
creditors  for  Inisiness  done  under  the  orders  of'the  managing  committee,  although 
they  had  accepted  shares  and  paid  deposits  upon  them.  In  consequence  of  this 
decision,  the  whole  of  this  matter  was  lirought  before  us  in  the  month  of  :\Iarch 
1853  :  and  by  an  order  dated  the  23d  of  March  1853  we  ordered,  &c.  [His  Lordship 
read  the  order  as  set  out  above.] 

In  pursuance  of  this  order  the  Master  has  made  his  report,  by  which,  in  addition 
to  the  facts  that  I  have  mentioned,  he  has  found.     [His  Lordship  read  the  report.] 

The  motions  before  us  are  by  way  of  appeal  from  this  report.  Mr.  Spottiswoode, 
by  his  notice  of  motion,  with  which  I  propose  first  to  deal,  asks  that  the  report  may 
be  discharged  or  varied  as  to  several  of  the  conclusions  in  point  of  fact,  and  as  to 
the  conclusions  in  point  of  law  which  I  have  just  read,  and  prays.  [His  Lordship 
read  the  notice  of  motion,  see  ante,  p.  361.] 
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Much  of  the  argument  before  us  was  addresseil  to  the  [370]  iniestioii  of  the 
•sufficiency  or  insufficiency  of  the  oviilence  before  the  Mastei-  to  sustain  the  con- 
elusions  in  point  of  fact  containetl  in  the  report,  but  I  do  not  think  it  necessary  to 
enter  into  the  question  how  far  the  evidence  does  or  does  not  support  oaeli  of  those 
conclusions.  The  material  question  is,  whether  Mr.  Spottiswoode  ought  or  ought 
not  to  be  deemed  to  have  been  a  member  of  the  managing  connnittee  of  the  company, 
before  the  11th  of  March  1846,  when  he  was  appointed  to  l)e  a  member  of  tlie  sub- 
committee of  management ;  and  it  will  be  sufficient  for  all  the  purposes  of  this  motion 
to  determine  that  single  point. 

I  have  e.xamined  the  evidence  upon  this  point,  and  1  am  fully  .satisfied  that  the 
just  conclusion  to  be  deduced  from  that  evidence  is,  that  Mr.  Spottiswoode,  from  a 
veiy  early  period  after  the  appointment  of  the  committee  of  management,  knew  that 
he  had  been  appointed  to  be  a  mend)er  of  that  connnittee,  and  assented  to  his 
having  been  so  appointed.  I  think  that  the  evidence  of  Mr.  Thomson,  contrasted 
with  the  un.satisfactory  testimony  given  by  Mr.  Spottiswoode  himself  upon  the 
.subject,  is  of  itself  sufficient  to  establish  the  point ;  but  if  Mr.  Thomson's  evidence 
is  open  to  any  doul)t,  the  conduct  of  Mr.  Spottiswoode  appears  to  me  to  remove  that 
doubt.  On  the  11th  of  December  1845,  when  the  functions  of  the  provisional  com- 
mittee had  ceased,  and  he  had  taken  no  shares  in  the  company,  and  had  no  right  to 
interfere  in  its  affairs,  except  as  a  member  of  the  managing  committee,  he  writes  to 
the  solicitors,  expressing  his  desire  to  retire  from  the  concern  ;  and  in  the  subsecpient 
correspondence  and  resolutions  he  throughout  treats  himself  as  standing  upon  the 
same  footing  as  the  other  members  of  the  managing  connuittee.  Under  such  circum- 
stances he  cannot  now  be  permitted  to  say  that  he  was  not  a  memlier  of  that  com- 
mittee. Upon  the  evidence  before  us  we  [371]  are,  in  m}'  opinion,  bound  to  consider 
him  as  having  been  a  member  of  it  from  the  period  of  its  formation. 

It  was  said,  however,  on  the  part  of  Mr.  Spottiswoode,  that  even  looking  at  the 
case  in  this  point  of  view,  he  was  not  liable  for  the  debts  of  this  company  ;  that 
according  to  the  case  of  Bright  v.  Huttan,  the  creditors  could  resort  only  to  those  who 
liad  contracted  with  them,  and  that,  if  he  was  at  all  to  be  considered  as  a  member 
of  the  committee  of  management  before  the  11th  of  March  1846,  he  was,  at  all 
events,  a  non-acting  member  of  that  committee  up  to  that  period,  and  had  not  before 
that  time  entered  into  any  contract  or  come  under  any  obligation  on  the  part  of  the 
company.  This,  I  think,  appears  to  have  been  the  case.  I  see  no  evidence  to  fix- 
Mr.  Spottiswoode  with  having  personally  acted  in  the  aft'airs  of  this  company  before 
the  11th  of  March,  1846.  But,  giving  him  the  full  benefit  of  not  having  so  acted, 
I  do  not  think  it  follows  that  he  would  not  have  been  originall  v  liable  to  the  creditors 
of  the  company,  and  much  less  do,  I  think,  that  it  follows,  that  he  could  not  have 
been  made  liable  to  creditors  upon  proof  that  he  had  adopted  or  sanctioned  the 
proceedings  of  the  parties  by  whom  the  debts  due  to  those  creditors  were  contracted. 
The  case  of  Bright  v.  Hidton  does  not  seem  to  me  to  touch  the  question  of  the  liability 
of  directors  for  the  acts  of  their  co-directors,  and  certainly  does  not  warrant  the 
conclusion  that  directors  who  have  sanctioned  contracts,  entered  into  by  their 
co-directors,  could  not  be  made  liable  at  law  in  respect  of  those  contracts.  It  is 
not,  however,  necessary  for  us  to  decide  any  such  question  in  the  present  case.  The 
question  before  us  is  one,  not  of  original  lialiilitv  to  creditoi's,  but  of  contribution, 
and  questions  of  contribution  often  depend  not  upon  contract,  but  upon  the  general 
principles  of  equity.  The  law  upon  this  subject  is  well  laid  down  in  Iiering  \.  Lwil 
n'inrhehea  (1  Cox,  319).  I  collect  from  that  case  and  the  [372]  authorities  there 
referred  to,  that  where  persons  are  joined  together  for  one  common  end  or  purpose, 
they  must  bear  equally  the  expenses  incident  to  the  attainment  of  that  end  or 
jnirpose.  As  it  is  expressed  in  one  of  the  cases  there  referred  to.  In  irquali  jure,  the 
\d\v  requires  equality. 

This  principle  appears  to  me  to  apply  to  the  directors  of  companies.  They  are 
united,  together  for  the  purpose  of  eflectuating  the  objects  for  which  the  companies 
are  formeil,  and  so  far  as  they  have  acted  together,  or  have  adopted  each  other's 
]jroceedings,  I  think  they  must  bear  equally  the  Ijurthens  consequent  upon  their  acts. 
The  case  of  directors  who  have  not  acted  does  not  of  course  fall  within  this  rule, 
whatever  other  considerations  may  apply  to  it  ;  and  the  rule  may  not  and  probably 
ought  not  to  apply  to  directors  who,  upon  sufficient  grounds,  have  olijected  to  the 
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acts  which  have  been  done  by  their  co-directors  ;  but  no  such  case  of  exception  arises 
here.  Mr.  Spottiswoode,  as  it  seems  to  me,  has  adopted  everything  which  has  been 
done.  He  has  qualified  as  a  managing  director.  He  has  contributed  to  the  payment 
of  the  liabilities  contracted  by  his  co-directors.  As  to  part  of  those  liabilities  he  has 
actually  agreed  to  bear  an  eiiual  proportion  of  them.  It  was  said  on  his  behalf  that 
he  has  "done  all  this  in  consequence  of  his  having  been  held  liable  as  a  provisional 
committeeman  in  Walstah  v.  Sjwttmooode  ;  but,  whatever  may  have  been  his  motive 
for  doing  so,  the  fact  that  he  has  done  so  remains,  and  we  cannot,  I  think,  for  any 
purpose  material  to  the  question  before  us,  enter  into  the  motives  which  influenced 
his  actions.  The  decision  in  the  case  referred  to  did  not  render  it  necessary  for  him 
to  qualify  as  a  managing  director,  or  to  agree  to  bear  an  equal  proportion  of 
£3503,  12s. ;  and,  if  he  took  those  steps  with  a  view  to  [373]  his  own  advantage,  he 
must  be  content  to  bear  the  liabilities  consequent  upon  them. 

I  think  that  the  conclusion  at  which  the  Master  has  arrived  as  to  the  liability  of 
Mr.  Spottiswoode  in  respect  of  the  e.xpenditure  is  correct,  and  his  liability  in  respect 
of  the  costs  follows,  as  of  course  ;  but,  I  think  the  questions  raised  on  his  behalf 
admitted  of  so  much  doubt,  that  there  ought  to  be  no  costs  of  his  motion. 

The  other  motion,  that  on  the  part  of  Major  Amsinck,  has  for  its  object  to 
exonerate  him  from  bearing  any  proportion  of  the  following  expenses:  1st.  The 
engineering  expenses  incurred  subsequently  to  the  7th  of  November  1845  :  2dly. 
The  costs  of  actions  brought  against  other  members  of  the  provisional  committee  for 
the  recovery  of  deposits  ;  and,  3dly.  The  costs  of  an  action  brought  by  the  landlord 
of  the  house  where  the  business  of  the  company  was  carried  on  against  Major 
Amsinck  himself,  for  rent  accrued  subsequent  to  the  30th  of  November  1845,  and 
which  action  was  brought  at  the  instance  of  the  other  members  of  the  managing 
committee,  and  was  successfully  defended  by  Major  Amsinck. 

As  to  the  engineering  expenses  subsequent  to  the  7th  November  1845,  the  case 
appears  to  stand  thus  : — There  was  originally  an  agreement  with  the  engineers  of  the 
company  to  survey  the  whole  line  from  Birmingham  to  Brighton  ;  but  on  the  7th  of 
November  1845,  it  was  agreed  with  the  engineers  that  they  should  survej^  the  line, 
from  Birmingham  to  Guildford  only,  for  a  stipulated  sum,  and  a  re.solution  of  the 
managing  committee  was  passed  in  conformity  with  that  agreement.  Major  Amsinck 
was  not  present  when  that  resolution  was  passed,  and  it  is  alleged  on  his  behalf,  that 
at  the  next  subsequent  meeting  of  the  managing  committee  held  on  the  [374]  11th 
of  November  1845,  he  opposed  the  confirmation  of  the  minutes  of  the  meeting  of  the 
7th  of  November  so  far  as  they  related  to  that  resolution.  Whether  he  did  in  fact 
thus  oppose  the  confirmation  of  the  minutes  of  the  7th  November  appears  to  be  in 
dispute  between  the  parties ;  but  I  assume  that  he  did.  It  was  contended  on  his 
behalf  that  the  agreement,  entered  into  with  the  engineers  on  the  7th  of  Noveml)er, 
was  a  new  agreement  to  which  he  was  not  a  party,  and  which  was  entered  into  at  a 
period  when  it  had  become  impossible  that  the  objects  of  the  company  could  be  carried 
out,  and  for  which  therefore  he  ought  not  to  be  held  liable.  It  was  not,  however, 
denied  on  his  part  that  he  was  a  party  to  the  original  agreement  with  the  engineers, 
and  I  think  that  the  agreement  made  with  them  on  the  7th  of  November  cannot 
properly  be  considered  as  a  new  agreement  or  otherwise  than  as  a  modification  of  the 
original  agreement,  on  which  he  would  have  been  liable,  the  full  performance  of 
which  would  necessarily  have  lieeu  attended  with  greater  expense  than  was  incident 
to  the  arrangement  entered  into  on  the  7th  of  November,  and  the  non-performance 
of  which  would  have  rendered  him  lialile  for  damages.  It  appears,  too,  from  the 
minute-books  of  the  company,  that,  whatever  may  have  l)een  the  views  entertained 
by  Major  Amsinck  on  the  7th  and  1 1th  of  November  1845,  he  subsequently  concurred 
in  resolutions  with  reference  to  the  engineers'  charges,  which  cannot  reasonably  be 
considered  to  have  rested  on  any  other  footing  than  the  arrangement  entered  into 
with  them  on  the  7th  of  Novemlier,  and  under  these  circumstances,  I  think,  that 
Major  Amsinck  must  bear  an  equal  proportion  with  the  other  parties  before  us.  of  the 
engineering  expenses  in  question.  It  is  the  more  just  that  he  should  do  so  as  it  is 
not  shewn  on  his  part  that  any  of  the  other  persons  on  whom  the  whole  burthen  of 
these  expenses  would  fall,  if  he  is  relieved  from  them,  were  willing  parties  to  the 
ar-[375]-rangement  of  the  7th  of  November ;  and,  on  the  contrary,  it  is  plain  from 
the  evidence  before  us,  that  two  of  them  at  least  were  driven  to  adopt  that  arrange- 
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ment  as  a  compromise  of  a  proposal  on  their  part  that  no  further  expenses  shouhl  ho 
incurred. 

As  to  Major  Amsinck's  claim  to  be  exonerated  from  the  costs  of  actions  bron<,'ht 
against  other  members  of  the  managing  committee  for  the  recovery  of  deposits,  I  see 
no  foundation  for  it,  for  Major  Amsinck  was  himself  a  party  to  a  resolution,  by 
which  the  solicitor  of  the  company  was  directed  to  defend  the  committee  of  manage- 
ment, either  collectively  or  individually,  in  any  law  proceedings  against  them  on 
account  of  the  company.  It  was  urged,  in  support  of  this  claim,  that  the  resolution 
was  not  acted  upon  in  favour  of  Major  Amsinck,  and  that  he  has  lieen  comiiclled  to 
defend,  at  his  own  expense,  several  actions  which  have  liucii  brought  against  him  on 
account  of  the  company,  but  this  has  been  the  result  of  his  own  refusal  to  pay  what 
he  was  justly  bound  to  contribute,  and  he  can  therefore  found  no  equity  upon"  it. 

For  the  same  reasons  I  think  that  Major  Amsinck  must  bear  an  equal  proportion 
of  the  costs  of  the  action  brought  against  himself,  the  action  having  been  brought  in 
order  to  compel  the  payment  by  him  of  what  he  was  justly  bound  to  pay.  These 
are  the  grounds  upon  which  my  opinion  agrees  with  that  of  the  Master  upon  Major 
Amsinck's  case,  but  I  think  his  motion  also  should  be  refused  without  costs. 

The  Lord  Justice  Knikht  Bruce  concurred. 


[376]    Old.\ker  v.  Hunt.     Before  the  Lords  Justices  and  Mr.  Justice  Cresswell  and 
Mr.  Justice  Vaughan  Williams.     Angud  3,  Dec.  18,  1854  ;  Feb.  12,  27,  1855. 

[S.  C.  1  Jur.  N.  S.  785  ;  3  Eq.  Rep.  671  ;  3  W.  R.  297.] 

Under  the  45th,  46th  and  145th  sections  of  the  "  Public  Health  Act,  1848,"  providing 
that  the  local  boards  may  make  necessary  sewers  through  or  under  any  lands 
whatever,  and  cause  them  to  be  emptied  into  such  places  as  may  be  fit  and  neces- 
sary, provided  that  nothing  in  the  Act  shall  authorize  the  boards  to  use,  injure  or 
interfere  with  any  watercourse,  stream,  river,  &c.,  in  which  the  owner  of  any  lands 
may  be  interested,  without  the  consent  of  such  owner  :  Held, 

1.  That  persons  having  a  right  to  watering-places  in  a  river  adjoining  their  lands  for 
the  use  of  their  cattle,  are  interested  in  the  river  within  the  meaning  of  the  pro- 
viso, but  would  not  be  able  to  maintain  an  action  for  an  interference  with  their 
rights,  unless  they  were  injured  by  such  interference. 

2.  That  works  of  a  local  Board  of  Health,  producing  an  outfall  of  the  sewage  of  a 
town  above  such  a  watering-place,  was  such  an  interference  as  to  cause  injury  to 
the  landowners,  but  that  whether  this  was  established  or  not,  it  ought  (if  not  con- 
sented to  by  them)  to  be  restrained  by  injunction,  being  the  act  of  a  public  body 
exceeding  its  powers. 

3.  By  Cresswell  and  Williams,  Js.,  duhitante  Turner,  L.J.,  that  a  right  of  fishing  is 
within  the  term  "  land  "  according  to  the  interpretation  clause  of  the  Public  Health 
Act,  1848. 

This  was  an  appeal  from  an  order  made  upon  motion  by  the  Master  of  the  Rolls, 
restraining  the  local  Board  of  Health  for  the  district  of  Stratford-upon-Avon  from, 
among  other  things,  commencing,  continuing  or  prosecuting  the  construction  of  a 
sewer,  so  designed  as  to  have  an  outfall  or  discharge  into  any  part  of  the  river  Avon, 
between  a  bridge  called  Mill  Bridge,  and  the  beginning  of  a  certain  meadow  called 
Weir  Meadow.  The  case  is  reported  below  in  the  19th  Volume  of  Mr.  Bea van's 
Reports,  p.  485. 

The  question  on  the  appeal  turned  upon  the  construction  of  the  following  sections 
of  the  Public  Health  Act,  1848  (11  it  12  Vict.  c.  63). 

Sect.  45.  "That  the  local  Board  of  Health  shall,  from  time  to  time,  repair  the 
sewers  vested  in  them  by  this  Act,  and  shall  cause  to  be  made  such  sewers  as  may 
be  necessary  for  effectually  draining  their  district  for  the  purposes  of  this  Act,  and 
the  said  local  Board  may  carry  [377]  any  such  sewers  through,  across  or  under  any 
turnpike  road,  or  any  street  or  place  laid  out  as  or  intended  for  a  street  or  uniler  any 
cellar  or  vault  which  may  be  under  the  pavement  or  carriage-way  of  any  street,  and, 
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aftt'i-  reasonable  notice  in  writing  in  that  behalf  (if  upon  the  report  of  the  surveyor 
it  should  appear  to  be  necessarj-),  into,  through  or  under  anj-  lands  whatsoever." 

Sect.  46.  "That  the  local  Board  of  Health  shall  cause  the  sewers  vested  in  them 
bv  this  Act  to  be  constructed,  covered  and  kept  so  as  not  to  be  a  nuisance  or 
injurious  to  health,  and  to  l)e  properly  cleared,  cleansed  and  emptied  ;  and  for  the 
l)urpose  of  clearing,  cleansing  and  emptying  the  same,  they  may  construct  and  place 
either  above  or  under  ground  such  reservoirs,  sluices,  engines  and  other  works  as 
may  be  necessary,  and  may  cause  all  or  any  of  such  sewers  to  communicate  with  and 
lie  emptied  into  such  places  as  may  be  fit  and  necessary,  or  to  cause  the  sewage  and 
refuse  therefrom  to  be  collected  for  .sale  for  any  purpose  whatsoever,  but  so  as  not 
to  create  a  nuisance." 

Sect.  144.  "  That  full  compensation  shall  be  made  out  of  the  general  or  special 
district  rates,  to  be  levied  under  this  Act,  to  all  persons  sustaining  any  damage  by 
reason  of  the  exercise  of  any  of  the  powers  of  this  Act ;  and,  in  case  of  dispute  as  to 
amount,  the  same  shall  be  settled  by  arbitration  in  the  manner  provided  by  this 
Act ;  or,  if  the  compensation  claimed  do  not  exceed  the  sum  of  £'20,  the  same  may 
be  ascertained  by  and  reco^■ered  before  Justices  in  a  summary  manner." 

Sect.  14.5.  "That  nothing  in  this  Act  shall  be  construed  to  authorize  the  local 
Board  of  Health  to  use,  injure  or  interfere  with  any  sluices,  floodgates,  sewers, 
groynes,  sea  defences  or  other  works  already  or  hereafter  made  under  the  authority 
of  any  commissioners  of  sewers  [378]  appointed  by  the  Crown,  or  any  sewers  or 
other  works  already  or  hereafter  made  and  used  for  the  purpose  of  draining, 
preserving  or  improving  land  under  any  local  or  private  Act  of  Parliament,  or  for 
the  purpose  of  irrigating  lands,  or  to  use,  injure  or  interfere  with  any  watercourse, 
stream,  river,  dock,  basin,  wharf,  quay  or  towing  path  in  which  the  owner  or  occupier 
of  any  lands,  mills,  mines,  or  machinery,  or  the  proprietors  or  undertakers  of  any 
canal  or  navigation,  shall  or  may  be  interested,  without  consent  in  writing  first  had 
and  obtained  ;  and  that  nothing  herein  contained  shall  f)rejudice  or  affect  the  rights, 
privileges,  powers  or  authorities  given  or  reserved  to  any  person  under  any  local  or 
private  Act  of  Parliament,  for  the  drainage,  preservation  or  improvement  of  land,  or 
for  or  in  respect  of  any  mills,  mines,  machinery,  canal  or  navigation  as  last  afore- 
said." 

The  interpretation  clause  (sect.  2)  provides,  that  the  word  "  lands  "  shall  include 
messuages,  buildings,  lands  and  hereditaments  of  any  tenure. 

By  order  in  Council,  dated  the  8th  of  March  1850,  and  confirmed  by  statute  13 
&  14  Vict.  c.  32,  the  borough  and  parish  of  Stratford-upon-Avon  was  duly  constituted 
a  district  for  the  purposes  of  "The  Public  Health  Act,  1848." 

The  Plaintifl's  claimed  a  right  of  free  fishery  in  the  river  Avon  under  certain 
indentures  of  lea.se  and  release,  dated  respectively  the  23d  and  24th  of  March  1787, 
whereliy  Lord  Beauchamp,  in  consideration  of  ,£3300,  conveyed  unto  William 
Oldaker,  his  heirs  and  assigns  (amongst  other  hereditaments),  certain  pieces  or 
parcels  of  ground  called  the  Brick  Kiln  Close  and  Fence  Meadow,  and  the  Lower 
Ham  and  Upper  Ham,  and  also  all  {379]  that  free  fishery  in  the  river  Avon  belonging 
to  the  hereditaments  and  premises  conveyed  by  the  deed. 

In  1831  William  Oldaker  sold  and  conveyed  to  the  proprietors  of  the  Avon 
Navigation  the  piece  of  land  called  the  Upper  Ham,  and  all  his  estate  in  the  bed  of 
the  river  in  front  of  a  portion  of  the  Upper  Ham,  and  in  front  of  all  of  the  Lower 
Ham  as  far  as  the  middle  of  the  stream,  reserving  however,  out  of  the  conveyance,  to 
himself,  his  heirs  and  as,signs  for  ever,  the  sole  and  several  right  or  other  privilege, 
as  then  or  theretofore  used  and  enjoyed  by  him  the  said  William  Oldaker,  of  fishing 
in  such  part  of  the  bed  and  soil  of  the  said  river,  his  right  to  which  was  thereby 
released  and  conveyed,  and  also  the  liberty  and  privilege  of  entering  upon  the  said 
pieces  or  parcels  of  land  thereby  conveyed,  or  any  part  thereof,  at  all  reasonable 
times,  for  the  purpose  of  fishing,  and  to  land  his  and  their  nets  thereon. 

By  a  subsequent  conveyance  of  October  22,  1835,  other  parts  of  the  lands 
comprised  in  the  deeds  of  1787,  including  other  parts  of  the  bed  of  the  river  were 
conveyed  to  the  use  of  Mr.  Charles  Lucy,  with  an  exception,  in  favour  of  the  owners 
for  the  time  being  of  Brick  Kiln  Close  and  Fence  Meadow,  of  watering-places  of 
sufficient  length,  width  and  depth  in  the  river  adjoining  those  fields,  for'the  use  of 
the  cattle  or  stock  at  any  time  thereafter  to  be  kept  therein,  or  in  any  part  thereof 
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respectively,  with  the  right  and  lihorty  at  all  times  of  clearing,  cleansing,  deepening 
and  widening  all  such  watering-places,  and  of  removing  the  soil,  gravel  and  earth 
from  the  bed  of  the  said  river,  for  the  purpose  of  obtaining  a  constant  and  suthcient 
supply  of  water  for  the  use  of  such  cattle  and  stock,  aiuralso  a  reservation  of  the 
free  fishery  in  the  water  of  the  said  river,  whereof  the  bed  or  ground  was  therein- 
before conveyed. 

[380]  The  Plaintiflfs  claimed  to  be  entitled  as  tenants  in  common  to  five-sixth 
shares  in  the  Brick  Kiln  Close  and  Fence  Meadow,  and  to  the  watering-places  in  the 
river  adjoining  those  closes,  and  to  the  rights  and  lilierties  reserved  by  "the  indenture 
of  the  22d  of  October  1835,  and  also  to  so  much  of  the  free  fishery  granted  by 
Viscount  Beauchamp  as  extended  from  a  bridge  called  the  Mill  Bridge  southward  to 
the  beginiung  of  a  meadow  called  the  Weir  Meadow. 

In  April  1854,  the  local  Board  of  Health  for  the  district  of  Stratford-upon-Avon 
served  a  notice  on  the  Plaintiff's,  therein  described  as  owners  of  Fence  Meadow  and 
Brick  Kiln  Close,  and  also  on  Mr.  Lucy,  who  was  the  occupier  of  Fence  Meadow, 
and  on  the  occupier  of  Brick  Kiln  Close,  of  the  intention  of  the  board  to  make  a 
main  sewer  of  the  dimensions  therein  specified,  from  the  river  Avon,  at  the  south  end 
of  Fence  Meadow,  underneath  and  through  the  same  meadow,  and  underneath  and 
through  the  Brick  Kiln  Close,  to  or  near  a  gate  therein  described. 

The  proposed  outfall  for  the  main  sewer  specified  in  the  above  notice  was  at  a 
part  of  the  river  to  the  fishery  whereof  the  Plaintiffs  claimed  to  be  entitled,  at  or 
against  Fence  Meadow,  and  between  Mill  Bridge  and  the  beginning  of  the  meadow 
called  Weir  Meadow. 

The  Plaintiflfs,  by  their  bill  and  affidavits  in  support  of  the  motion  on  which  the 
order  under  appeal  was  made,  stated  that  the  borough  and  parish  of  Stratford-upon- 
Avon  contained  no  less  than  5000  inhabitants,  and  that  the  curient  of  the  river  at 
that  part  or  side  of  it  which  was  selected  for  the  proposed  outfall  was  weak,  and  that 
consequently  the  sewerage,  instead  of  being  quickly  carried  down  the  stream,  would 
gradually  form  deposits,  or  lodge  and  accumulate  and  not  wholly  flow  down  the 
[381]  river,  and  by  polluting  and  contaminating  the  water  would  poison  or  injure 
the  fish  of  the  larger  and  best  kinds,  and  that  the  nets  would  be  injured  thereby  ; 
and,  moreover,  that  the  watering-place  at  or  near  the  southern  or  lower  end  of  Fence 
Meadow,  or  that  part  thereof  which  was  there  used  as  a  watering-place  for  cattle  and 
stock  upon  the  same  meadow,  was  very  near  to  the  spot  or  point  of  the  proposed 
outfall  for  the  main  sewer,  and  was  lower  down  the  river  than  such  spot,  and  that 
such  watering-place  would  be  entirely  spoilt,  and  the  water  thereat  rendered  so 
impure  and  nauseous  by  receiving  the  filth  from  such  sewer  as  to  become  unwhole- 
some and  wholly  unfit  for  the  cattle  to  drink,  and  the  prayer  was  for  an  injunction 
to  restrain  the  execution  of  the  proposed  works. 

In  opposition  to  the  motion  an  affidavit  was  made  by  the  surveyor  appointed  hy 
the  local  Board  of  Health  for  the  district,  that  in  his  judgment  the  site  of  the 
intended  outfall  for  the  new  main  sewer  was  the  best,  and  indeed  the  only  practicable 
place  for  such  outfall,  and  the  witness  supported  this  opinion  by  engineering 
details. 

A  fisherman,  fifty-four  years  old,  made  an  affidavit  that  he  had  known  all  his  life 
the  river  Avon,  more  particularly  at  and  about  the  town  of  Stratford-upon-Avon,  and 
had  for  many  years  last  past  rented,  at  £10,  8s.  per  annum,  the  fishery  of  another 
part  of  the  river,  of  about  the  same  length  as  that  in  question,  but  in  which  fish  were 
taken  in  much  greater  quantities,  and  were  of  a  larger  size.  He  did  not  believe  that 
the  drainage  which  passed  into  the  river  by  the  three  old  drains  caused  any  detriment 
to  the  fish"  in  the  river;  but,  on  the  contrary,  believed  the  same  to  be  beneficial  to 
the  fishery,  inasmuch  as  the  best  fish  were  usually  taken  near  the  mouth  of  the 
drain  ;  that  he  was  continually  applied  to  by  [382]  persons  for  liberty  to  fish  in  the 
said  river,  and  he  knew  that  the  spot  chosen  by  them  for  fishing  was  generally  near 
the  mouth  of  a  drain  ;  that  there  had  been  no  difference  in  the  take  of  fish  since  a 
drainage  from  a  brewery,  which  he  specified,  had  been  turned  into  the  drain.  He 
also  stated  his  belief,  founded  on  the  effect  produced  by  the  existing  drains,  that  the 
proposed  works  would  not  render  the  water  impure,  or  unfit  for  cattle  or  culinary 
use. 

Other  witnesses  deposed  to  the  same  effect. 

C.  XXIII.— 41 
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Another  witness  deposed  that  he  was  well  acquainted  with  Fence  Meadow,  and 
believed  that  there  was  no  watering-place  at  or  near  the  point  at  which  it  was  alleged 
bv  the  Plaintiffs'  affidavits  to  be,  and  that  he  considered,  from  the  bank  of  the  river 
being  very  steep,  and  the  water  itself  being  very  deep,  varying  from  ten  to  six  feet 
at  and  near  the  said  point,  that  it  would  be  very  dangerous  for  cattle  to  water 

there. 

Mr.  Lucy,  who  had  been  tenant  of  the  said  Fence  Meadow  for  seventeen  years 
and  upwards,  and  during  all  the  time  had  depastured  large  numbers  of  cattle  therein, 
deposed  that  during  the  time  he  had  been  such  tenant  there  had  never  been  any 
watering-place  in  the  said  meadow  other  than  one  which  he  designated,  and  which 
was  not  that  described  by  the  Plaintiffs'  affidavits  ;  but  that  occasionally,  when  the 
water  of  the  river  was  drawn  off,  the  cattle  watered  at  another  spot,  which  was  itself 
higher  than  that  described  by  the  Plaintiffs'  affidavits;  but  that  the  proper  and 
usual  place  for  the  watering  of  cattle  was  that  which  the  witness  had  before  desig- 
nated ;  that  he  had  known  the  meadow  all  his  life,  and  had  never  heard  of  there 
being  any  watering-place  at  or  near  the  place  described  as  such  in  the  Plaintiffs' 
affidavits. 

[383]  Several  other  witnesses  deposed  to  the  same  effect. 

On  the  appeal  motion  being  made  in  August  1854,  a  temporary  order  was  made 
by  consent,  and  it  was  arranged  that  the  motion  should  be  heard  by  their  Lordships 
in  Michaelmas  term,  with  the  assistance  of  two  Common  Law  Judges. 

Dec.  18.  Accordingly  the  motion  came  on  to  be  heard  this  day  before  the  Lords 
Justices,  Mr.  Justice  Cresswell,  and  Mr.  Justice  Vaughan  Williams. 

Mr.  R.  Palmer  and  Mr.  Martindale,  in  support  of  the  appeal. 

The  Plaintiffs  put  their  case  on  two  grounds :  first,  on  the  ground  of  injury  to 
their  property ;  secondly,  on  the  ground  of  nuisance.  As  to  the  latter  the  Court 
will  not  interfere  on  that  ground,  unless  the  nuisance  is  considerable,  especially  where 
a  great  public  benefit  will  be  obtained  by  the  proceeding  sought  to  be  restrained : 
Elmhirst  v.  Si)encer  (2  Mac.  &  Gor.  45),  Jf'ood  v.  Sutdiffe  (2  Sim.  N.  S.  163),  Attorney- 
General  V.  The  Sheffield  Gas  Companji  (3  De.  G.  Mac.  &  Gor.  304).  With  regard  to 
the  supposed  injury  to  the  Plaintiffs'  rights  of  fishery,  in  the  first  place  they  have  not 
established  such  rights.  The  Avon  is  at  the  part  of  it  in  question  a  navigable  river, 
in  which  consequently  private  rights  of  fishery  do  not  exist.  In  the  next  place  the 
evidence  shews  that  the  fishery  is  not  at  all  injured.  As  to  the  watering-place  for 
cattle  the  evidence  shews  that  there  is  no  such  watering-place  below  the  proposed 
outfall,  or  which  could  be  injured  by  the  proposed  proceedings.  [384]  But  even  if 
the  Plaintiffs  made  out  their  case,  still  the  provisions  of  the  Act  are  sufficient  to 
authorize  the  works  which  have  been  restrained  by  the  order  under  appeal. 

The  45th  section  of  the  Act  empowers  the  local  Board  to  carry  the  sewers  into, 
through  or  under  "  any  lands  whatsoever  ;  "  and  the  46th  section  empowers  them  to 
cause  all  such  sewers  to  communicate  with  and  be  emptied  into  such  places  as  may 
be  fit  and  necessary.  These  are  quite  sufficiently  large  powers  to  authorize  what  is 
intended  to  be  done.  The  Plaintiffs  rely  on  the  the  145th  section;  but  to  give  it 
the  effect  for  which  they  contend  would  be  to  neutralize  the  effect  of  the  Act. 

Mr.  Roupell,  Mr.  Hingeston  and  Mr.  Gray,  for  the  Respondents,  referred  to 
Aldred's  case  (9  Rep.  57  b.) ;  Masm,  v.  Hill  (3  B.  &  Ad.  304  ;  5  B.  &  Ad.  1) ;  Maqm 
v.  Chadwich  (11  A.  &  E.  571) ;  JFood  v.  Waud  (3  Exch.  748) ;  Frewin  v.  Lewis  (4  Myl. 
&  Cr.  249) ;  Dickenson  v.  The  Gi-and  Junction  Canal  Company  (15  Beav.  260) ;  Daven- 
port v.  Davenpmi  (7  Hare,  217);  East  Lancashire  Raihvay  Company  v.  Hattersley  (8 
Hare,  72) ;  Attorney-General  v.  The  Sheffield  Gas  Consumers'  Company  (3  De  Gex,  Mac. 
&  Gor.  304) ;  Sparrow  v.  The  Oxford,  IVorcester  and  IFolverJiampton  Railway  Cotnpany 
(9  Hare,  436  ;  2  De  Gex,  Mac.  &  Gor.  94). 

Mr.  R.  Palmer,  in  reply. 
■»       Judgment  reserved. 

[385]  Mr.  Justice  Cresswell  and  Mr.  Justice  Williams  transmitted  their  written 
opinion  to  the  Lord  Justices.     It  was  as  follows  : — 

"  In  this  case  it  appears  that  the  Respondents  are  owners  of  certain  fields  abutting 
on  the  river  Avon,  and  are  also  owners  of  a  general  fishery  in  that  river  opposite  the 
said  fields.  The  local  Board  of  Health  for  the  district  of  Stratford-upon-Avon, 
which  includes  the  fields  of  the  Respondents,  have  given  notice  of  their  intention  to 
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construct  a  main  sewer  through  those  fields,  having  an  outfall  from  one  of  them  into 
the  river  Avon,  through  which  the  sewage  of  the  district  would  he  discharged  into 
that  river. 

"We  have  been  requested  to  state  our  opinion  whether  the  local  Hoard  are 
authorized  by  the  statute  11  &  12  Vict.  c.  03,  'An  Act  for  Promoting  the  Public 
Health,'  to  make  such  sewer  and  outfall  without  the  consent  in  writing  of  the 
Respondents;  and,  after  listening  to  and  considering  an  able  argument,  we  have 
arrived  at  the  conclusion  that  they  are  not  so  authorized.  On  behalf  of  the  Appel- 
lants, reliance  was  placed  on  the  45th  section  of  the  Act,  by  which  it  was  enacted, 
'  that  the  local  Board  of  Health  shall,  from  time  to  time,  repair  the  sewers  vested  in 
them  by  their  Act,  and  shall  cause  to  be  made  such  sewers  as  may  be  necessary  for 
effectually  draining  their  district  for  the  purpose  of  this  Act :  a"nd  the  said  "local 
Board  may  carry  such  sowers  through,  across  or  under  any  turnpike  road,  .^;c.,  iVc, 
into,  through  or  under  am/  lands  whatsoever ; '  and,  on  the  46th  section,  by  which  it 
was  enacted,  'that  the  local  Board  of  Health  shall  cause  the  sewers  vested  in  them 
to  be  properly  cleared,  cleansed  and  emptied  ;  and,  for  the  purpose  of  clearin", 
cleansing  and  emptying  the  same,  they  may  construct  and  place  either  above  or 
under  ground  such  [386]  reservoirs,  sluices,  engines  and  other  works  as  may  be 
necessary,  and  may  cause  all  or  any  of  such  sewers  to  communicate  with  and  be 
emptied  into  such  places  as  may  be  fit  and  necessary.'  And  it  was  contended  that 
the  45th  section  gave  power  to  make  sewers  into,  through  and  under  any  lands  what- 
soever, and  therefore  under  the  lands  of  the  Respondents.  And  the  46th  section  to 
cause  them  to  communicate  with  and  be  emptied  into  such  places  as  may  be  fit  and 
necessary,  and  that  the  river  Avon,  opposite  the  lands  of  the  Respondents,  is  a  fit 
and  necessary  place. 

"It  is  unnecessary  to  inquire  whether  the  word  place,  as  used  in  that  section, 
would  include  a  river  circumstanced  as  the  Avon  is,  at  the  spot  in  (juestion,  for  the 
powers  given  by  these  two  sections  are,  in  our  opinion,  limited  by  the  145th  section, 
by  which  it  was  declared  and  enacted  {inter  alia),  '  that  nothing  in  this  Act  shall  be 
construed  to  authorize  the  local  Board  of  Health  to  use,  injure  or  interfere  with, 
any  watercourse,  stream,  river,  dock,  basin,  wharf,  quay  or  towing-path,  in  which 
the  owner  or  occupier  of  any  lands,  mills,  mines  or  machinery,  or  the  proprietors  or 
undertakers  of  any  canal  or  navigation,  shall  or  may  be  interested,  without  consent 
in  writing  first  had  and  obtained.' 

"  The  first  question  arising  on  this  section  is  whether  the  river  Avon,  at  the  place 
in  question,  is  a  river  in  which  the  Respondents  are  interested.  It  appears  that  they 
■are  owners  of  the  lands  adjoining,  and  that  they  have  a  right  to  watering-places 
adjoining  the  said  lands,  of  sufficient  length,  width  and  depth  for  the  use  of  the 
■cattle  or  stock,  at  any  time  hereafter  to  be  kept  therein  or  in  any  part  thereof :  they 
-are,  therefore,  in  respect  of  those  lands,  interested  in  the  river  ;  and  we  desire  not  to 
be  understood  to  say  that  they  are  not  so  interested  [387]  also  in  respect  of  their 
fishery,  for,  according  to  the  interpretation  clause,  the  word  'land,'  includes  any 
kind  of  hereditament,  and  therefore  a  general  fishery,  and  if  in  the  clause  'general 
fishery '  is  substituted  for  '  land,'  there  does  not  appear  to  be  anything  absurd  or 
inconsistent  in  it. 

"  The  next  question  is,  does  it  appear  that  the  Appellants  are  about  to  use,  injure 
or  interfere  with  the  river  Avon  1  They  are  certainly  about  to  use  it  as  a  receptacle 
for  the  sewage  of  the  district,  and  to  interfere  with  it,  by  causing  that  sewage  to  be 
discharged  into  it,  whether  they  are  about  to  injure  it  or  not  is  a  question  depending 
upon  the  evidence,  which  we  are  not  called  upon  to  determine. 

"  With  regard  to  using  or  interfering  with  the  river,  it  appears  to  us  that  the 
Board  of  Health,  not  having  olitained  the  consent  in  writing  of  the  Respondents, 
cannot  justify  their  proceedings  by  reason  of  the  powers  given  by  the  Act  of  Parlia- 
ment, but  are  left  to  the  usual  course  of  the  common  law.  If  they  use  or  interfere 
with  the  river  to  the  prejudice  of  the  rights  of  the  Respondents,  they  will  be  liable 
to  an  action  ;  but  the  Respondents  are  not  owners  of  the  soil  of  the  river  nor  of  the 
water ;  they  have  only  certain  rights  in  it,  and  although  the  Board  of  Health  may 
use  or  interfere  with  the  river  without  their  consent,  the  Respondents  will  not  be  able 
to  maintain  an  action,  unless  their  rights  are  injured." 

Fell.  27.  The  Lord  Ju.stice  Kni(;ht  Bruce,  after  reading  the  foregoing  opinion 
of  the  Judges,  said  : — 
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The  conclusion  of  the  learned  Judges,  in  favour  of  the  Plaintiffs,  appears  to  me 
correct,  although  I  do  not  [388]  mean  to  say  or  intimate  what  I  should  have  thought, 
or  how  I  should  have  considered  it  right  to  deal  with  the  case,  had  the  Plaintiffs' only 
interest  in  the  river  been  their  fishery,  or  right  of  fishery. 

I  am  of  opinion,  that  the  injunction  granted  at  the  Rolls  may  and  ought  to  be 
supported,  if  on  no  other  ground,  at  least  on  the  ground  of  their  right  to  watering- 
places  in  the  stream,  where  it  Hows  along  the  land  in  question,  for  the  cattle  that 
mav  be  depastured  there ;  the  evidence  convincing  me  that,  in  this  respect,  and  for 
this  purpose  at  least,  the  Plaintifi's  are  interested  in  the  river,  as  owners  of  the  land 
in  question,  adjoining  it,  though  they  are  not  owners  of  the  soil  of  the  river,  and  that 
the  Defendants'  intended  works,  if  executed,  would  so  much,  so  materially  and  so 
permanently  add  to  the  pollution  of  the  water,  flowing  by  this  land,  as  to  render  it 
very  far  more  unwholesome,  and  less  fit  for  the  use  of  cattle  than  it  is. 

I  think  that  the  injunction  must  stand. 

The  Lord  Justice  Turner.  The  learned  Judges,  who  have  been  kind  enough 
to  give  us  the  benefit  of  their  assistance  in  this  case,  have  certified  their  opinion  to 
be,  that  the  Plaintiffs  having  a  right  to  watering-places  in  the  river  adjoining  their 
lands  for  the  use  of  the  cattle  and  stock  depasturing  upon  them,  are  therefore  inter- 
ested in  the  river  in  respect  of  those  lands  ;  that  the  works  projected  by  the  Defend- 
ants would  amount  to  a  user  or  interference  with  the  river  ;  and  that  the  Defendants 
not  having  obtained  the  consent  in  writing  of  the  Plaintiffs,  cannot  justify  such  user 
or  interference  under  the  powers  given  by  the  Act  of  Parliament;  but  the  learned 
Judges  have  left  open  the  question  whether,  [389]  upon  the  evidence  before  us,  the 
projected  works  of  the  Defendants  would  injure  the  river,  and  have  stated  their 
opinion  to  be,  that  the  Plaintiff's  not  being  owners  of  the  soil  of  the  river,  nor  of  the 
water,  but  having  only  certain  rights  in  it,  would  not  be  able,  unless  their  rights  were 
injured,  to  maintain  any  action  against  the  Defendants  in  respect  of  their  user  of,  or 
interference  with,  the  river. 

If  it  was  necessary  for  us  to  determine  the  question  of  injury,  to  which  the  learned 
Judges  have  referred,  I  should  have  no  difficulty  in  concluding,  from  the  evidence  in 
this  case,  that  the  rights  of  the  Plaintiffs  in  the  water  must  neces.?arily  be  injured  by 
the  projected  works  of  the  Defendants  ;  for  it  does  not  seem  to  me  to  be  possible  that 
the  water  of  the  river  at  and  near  to  the  proposed  outfall  of  the  sewer  could  be  as 
pure  and  wholesome  after  the  sewage  has  been  infused  into  it  as  it  is  at  the  present 
time. 

It  does  not  seem  to  me,  however,  to  be  necessary  to  determine  this  point,  for  I 
fully  concur  in  the  opinion  of  the  Judges  upon  the  other  points  ;  and,  if  the  Defend- 
ants have  not  the  right  under  the  Act  of  Parliament  to  use  or  interfere  with  the  river 
without  the  written  consent  of  the  Plaintiffs,  vi-hich  they  have  not  obtained,  I  do  not 
see  how  they  can  be  justified  in  carrying  the  sewer  through  the  Plaintiffs'  land  for 
the  ultimate  purpose  of  such  user  or  interference.  This  consideration  alone  seems 
to  me  to  be  sufficient  to  support  the  injunction  granted  by  the  Master  of  the  Rolls ; 
and  I  more  readily  concur  in  suppoiting  it  as  this  is  the  case  of  a  public  body  intend- 
ing to  exceed  its  legal  powers,  and  the  authority  of  this  Court  cannot,  in  my  opinion, 
lie  more  usefully  exercised  than  in  restraining  such  proceedings.  I  fully  adopt  in 
this  respect  the  views  expressed  by  Lord  Cottenham  in  Frewin  v.  Lewis  (4  Myl.  & 
Cr.  254). 

[390]  I  observe  that  the  learned  Judges,  in  the  opinion  with  which  they  have  . 
favoured  us,  refer  to  the  Plaintiffs'  rights  in  respect  of  their  fishery,  and  intimate  an 
opinion  that,  having  regard  to  the  interpretation  clause  of  the  Act,  the  word  "land" 
in  the  14-5th  section  ought  to  be  construed  to  include  a  fishery.  Without  intimating 
any  dissent  from  what  the  learned  Judges  have  said  upon  this  point,  I  desire  to  be 
understood  as  giving  no  opinion  upon  it.  It  is  unnecessarj'  in  the  present  case  to 
decide  the  question  ;  and  although  I  agree  that  it  is  difficult  to  suppose  that  the 
Legislature  could  intend  to  protect  land  which  might  be  of  little  value,  and  not  to 
extend  the  same  protection  to  a  fishery,  the  value  of  which  might  be  ten  times  as 
great,  there  is  so  much  ambiguity  arising  from  the  context  of  the  section  that  the 
question  cannot,  I  think,  be  represented  otherwise  than  as  open  to  very  serious, 
doubt. 

I  think  the  motion  in  this  case  must  be  refused  with  costs. 
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[391]     Bewley  v.  Hancock.     Before  the  Lord  Chancellor  Lord  Cranworth 
Dec.  7,  8,  10,  12,  13,  15,  1855;  Jan.  18,  Mai/  24,  1856. 

[S.  C.  2  Jur.  N.  S.  289  ;  4  \V.  R.  3:54.] 

An  agreement  was  entered  into  between  four  persons  who  were  interested  in  certain 
patents  and  inventions  relating  to  gutta  percha,  that  all  patents  taken  ont  or  in  the 
conrse  of  being  taken  or  intended  to  be  taken  ont,  or  that  might  at  any  time 
thereafter  be  taken  ont  by  any  or  either  of  them  or  on  acconnt  and  for  the  benefit 
of  any  or  either  of  them  in  relation  to  the  preparation  and  application  of  gutta 
percha  or  the  manufacture  of  any  articles  therefrom,  should  be  assigned  to  trustees 
and  held  for  their  common  benefit.  Subsequently,  one  of  the  parties  took  out  a 
patent  for  "Improvements  in  apparatus  and  machinery  for  giving  shape  and 
configuration  to  plastic  substances,"  and  refused  to  assign  the  patent  to  tho 
trustees,  alleging  that  it  was  not  comprised  in  the  agreement.  Held,  that  the 
patent,  so  far  as  it  related  to  gutta  percha,  was  subject  to  the  trusts  of  the  agree- 
ment, and  that  it  could  not  be  treated  as  not  being  so  because  it  was  for  machinery 
which  might  be  applied  to  the  manufacture  of  articles  of  gutta  percha  and  was  not 
for  the  manufacture  of  any  such  articles. 

This  was  an  appeal  by  the  Defendant  Charles  Hancock,  from  a  decree  made  by 
Vice-Chancellor  Stuart,  at  the  hearing  of  the  cause  upon  motion  for  a  decree.  The 
following  is  a  short  statement  of  the  facts  of  the  case. 

Previously  to  the  31st  May  1845,  on  which  day  the  agreement  was  made  on 
which  the  question  in  the  suit  arose,  the  several  parties  to  that  agreement  had  become 
interested  in  various  wa-ys  in  certain  patents  relating  to  the  application  of  gutta 
percha  or  gutta  tuban  to  manufacturing  purposes.  The  Defendant  C.  Hancock  had 
also  taken  out  a  patent,  dated  the  loth  May  1844,  for  an  invention  entitled  "Certain 
improvements  in  cork  and  other  stoppers,  and  a  new  composition  or  substance  which 
may  be  used  as  a  substitute  for  and  in  preference  to  cork,  and  a  method  or  methods 
of  manufacturing  the  said  new  composition  or  substance  into  bungs  stoppers  and  other 
useful  articles,''  and  had  enrolled  a  specification,  claiming  as  his  invention,  comprised 
in  the  patent,  various  modes  of  applying  gutta  percha  in  combination  with  cork  and 
other  materials  in  the  [392]  manufacture  of  corks,  stoppers,  and  other  articles.  The 
PlaintifT  Henry  Bewley,  by  an  agreement  with  C.  Hancock  dated  the  4th  April  1845, 
had  obtained  a  grant  of  an  exclusive  licence  for  the  use  of  the  last-mentioned  patent, 
and  had  also  himself  previously  to  the  31st  May  1845,  invented  certain  new  modes 
of  afjph'ing  gutta  percha  to  the  manufacture  of  syringes  and  other  such  like  articles, 
and  was  about  to  apply  for  a  patent  for  the  invention. 

On  the  31st  May  1845,  the  several  parties  interested  in  the  patents  above  referred 
to,  and  for  the  purpose  of  defining  and  declaring  their  rights  therein,  entered  into 
the  following  agreement : — "  Memorandum  of  agreement  lietween  Mr.  Christopher 
Nickels  of  York  Eoad  Lambeth  Mr.  Charles  Hancock  of  Grosvenor  Place  Artist 
Charles  Keene  of  Sussex  Place  Esq.  and  Henry  Bewley  of  Dublin  Esq.  ^Vhereas 
by  a  former  memorandum  of  agreement  dated  5th  of  February  1845  entered  into 
between  Mr.  Nickels  and  Mr.  Hancock  it  was  recited  that  Mr.  Nickels  had  invented 
several  applications  of  gutta  percha  or  gutta  tuban  to  new  purposes  for  which  patents 
for  England  and  France  and  other  parts  had  been  or  were  to  be  applied  for  and  had 
been  materially  assisted  by  Mr.  Hancock  in  perfecting  the  details  of  the  said  inven- 
tion wherefore  it  was  agreed  between  the  said  parties  that  the  said  patents  should  be 
taken  out  for  their  joint  benefit  share  and  share  alike  and  that  the  expenses  of 
procuring  the  same  should  be  defrayed  by  the  parties  in  the  like  proportions  and  that 
the  said  agreement  should  extend  to  all  improvements  connectecl  with  gutta  percha 
for  which  either  of  the  parties  should  at  any  time  obtain  patents.  And  whereas  Mr. 
Hancock  has  invented  certain  other  applications  of  gutta  percha  or  gutta  tuban  for 
which  [393]  patents  for  England  and  foreign  countries  are  in  the  course  of  being 
applied  for  and  has  also  had  communicated  to  him  various  improvements  in  the 
preparation  and  application  of  the  said  sulistances  and  the  manufacture  of  articles 
therefrom  for  which  letters  patent  for  England  have  been  taken  out  on  his  behalf  in 
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the  name  of  Kichard  Archibald  Brooman  of  160  Fleet  Street  And  whereas  Mr. 
Keeiie  has  invented  certain  improvements  in  boots  and  shoes  gaiters  overalls  and 
other  like  articles  of  apparel  for  which  letters  patent  for  England  have  been  obtained 
which  improvements  consist  in  the  application  thereto  of  the  said  substance  called 
gntta  percha  or  gutta  tuban  and  has  agreed  to  contribute  to  the  half  of  the  expenses 
to  be  paid  by  Mr.  Nickels  as  aforesaid  in  the  proportion  and  manner  separately 
arranged  and  settled  between  themselves  And  whereas  Mr.  Bewley  has  invented 
certain  improvements  in  flexible  .s^-ringes  tubes  bottles  hose  and  other  like  vehicles 
and  vessels  for  which  he  has  applied  for  letters  patent  and  has  also  agreed  to  pay 
Mr.  Hancock  a  certain  sum  or  sums  of  money  in  manner  also  separately  arranged  and 
settled  between  themselves  Now  it  is  hereby  agreed  by  and  between  the  said  four 
parties  as  follows  First  that  for  the  considerations  aforesaid  all  patents  taken  out 
or  in  the  course  of  being  taken  or  intended  to  be  taken  out  or  that  may  at  any  time 
hereafter  be  taken  out  by  any  or  either  of  them  or  on  account  of  and  for  the  benefit 
of  any  or  either  of  them  in  relation  to  the  preparation  and  application  of  gutta  percha 
or  gutta  tuban  or  the  manufacture  of  any  articles  therefrom  of  which  so  far  as  at 
present  known  to  and  decided  upon  by  the  said  parties  a  schedule  has  been  signed  by 
them  of  even  date  with  this  memorandum  shall  be  held  for  their  joint  account  in  the 
proportions  following  Messrs.  Nickels  and  Keene  to  have  one  half  and  Messrs. 
Hancock  and  Bewley  the  other  half  Second  that  the  parties  hereto  shall  as  soon 
[394]  as  conveniently  may  be  assign  and  transfer  the  whole  of  the  said  patents  and 
of  their  respective  rights  thereto  to  two  trustees  one  to  be  named  by  Messrs.  Nickels 
and  Keene  and  one  by  Messrs.  Hancock  and  Bewley  to  be  held  by  the  said  trustees 
for  the  benefit  of  the  said  parties  in  the  proportions  before  specified  and  under  such 
conditions  and  subject  to  such  directions  as  are  usual  in  such  cases  or  as  may  be 
necessary  for  the  convenient  and  profitable  working  thereof  Third  that  the  whole 
of  the  expenses  of  procuring  and  specifying  or  otherwise  securing  and  perfecting  the 
said  patents  or  of  opposing  the  grant  of  any  conflicting  patents  shall  be  paid  one  half 
by  Messrs.  Nickels  and  Keene  and  the  other  half  by  Messrs.  Hancock  and  Bewley 
Fourth  that  all  expenses  incurred  by  any  or  either  of  them  in  maturing  and 
perfecting  the  inventions  which  are  the  subject-matters  of  the  said  patents  or  in  the 
purchase  of  the  raw  material  or  materials  therefor  shall  also  be  defrayed  in  the  same 
proportions  as  aforesaid  subject  however  to  this  condition  that  no  single  outlay 
exceeding  one  hundred  pounds  shall  be  made  or  incurred  by  any  one  of  the  said 
parties  without  the  previous  consent  in  writing  of  the  others  or  a  majority  of  them 
Fifth  that  should  any  of  the  parties  hereto  hereafter  invent  or  discover  or  have 
communicated  to  him  or  them  any  invention  or  discovery  relating  to  the  use  of  gutta 
percha  or  gutta  tuban  for  manufacturing  purposes  or  to  any  substance  which  may 
serve  as  a  substitute  for  the  .same  or  which  may  be  combined  therewith  (excepting 
always  caoutchouc  or  such  other  substances  as  are  already  known  and  in  general  use) 
he  shall  forthwith  communicate  the  .same  to  the  other  parties,  and  if  letters  patent 
for  the  same  at  home  or  abroad  should  be  thereafter  taken  out  by  the  consent  of  the 
said  parties  or  of  a  majority  of  them  such  letters  patent  shall  be  forthwith  as.signed 
to  the  trustees  of  the  [395]  original  patents  for  the  common  benefit  and  under  the 
like  conditions  and  directions." 

In  a  schedule  to  the  agreement  were  enumerated  the  several  patents  before 
referred  to  except  that  of  the  15th  May  1844,  and  also  certain  patents  for  which  it 
was  then  intended  to  apply.  Of  the  patents  so  included  in  the  schedule,  there  was 
one,  dated  the  27th  March  184-5,  for  England  Wales  and  Berwick-upon-Tweed,  granted 
to  K.  A.  Brooman  as  a  trustee  on  behalf  of  C.  Hancock,  for  an  invention  of  "A 
thread  made  from  a  substance  not  hitherto  applied  to  that  purpose,  and  also  the 
application  of  it  to  the  manufacture  of  piece  goods  ribands  paper  and  other 
articles." 

Between  the  31.st  May  1845,  and  the  21st  January  1846,  various  patents  were 
taken  out  on  behalf  of  the  parties  to  the  agreement  for  inventions  relating  to  gutta 
percha  and  its  application  to  manufacturing  purposes,  one  of  these  being  a  patent 
taken  out  by  the  Plaintiff  on  the  4th  September  1845,  for  England  Wales  and 
Berwick-upon-Tweed,  for  the  invention  of  "  Certain  improvements  in  flexible  syringes 
tubes  bottles  hose  and  other  like  vehicles  and  vessels." 

On  the  21st  January  1846,  a  deed  of  that  date  was  executed,  carrying  into  effect 
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the  agreement  of  the  31st  May  184"),  and  assigning  the  patents  taken  out  to  two 
trustees  therein  named. 

On  the  15th  May  1846,  the  Defendant  C.  Hancock  ol)tained  a  patent  for  the 
invention  of  "Certain  improvements  in  the  manufacture  of  gutta  percha  and  its 
apph'cations  alone  and  in  combination  with  other  substances." 

[396]  In  the  autumn  of  1846,  an  arrangement  was  made  between  the  parties  to 
the  agreement  of  the  31st  May  1845,  and  which  was  embodied  in  another  agreement 
and  deed  both  dated  the  2d  October  1846,  by  which  the  Plaintiff  and  the  Defendant 
C.  Hancock  became  entitled  to  work  the  patents  exclusively  of  the  other  parties  to 
the  agreement,  the  Plaintiff"  making  certain  payments  to  those  parties  ;  and,  as 
between  the  Plaintiff"  and  the  Defendant  C.  Hancock,  an  arrangement  was  at  the 
same  time  entered  into  by  which  the  Plaintiff"  undertook  to  work  the  patents  at  his 
own  expense,  and  to  retain  the  Defendant  C.  Hancock  in  his  employ  at  a  salary  of 
£800  a  year  for  three  years.  This  agreement  l)etween  the  Plaintiff  and  C.  Hancock 
was  contained  in  the  following  letter  from  the  Plaintiff'  to  the  Defendant  C.  Hancock, 
dated  the  24th  September  1846, — "  Dear  Sir, — In  consideration  of  your  devoting  your 
time  and  abilities  to  the  carrying  out  and  improving  the  various  manufactures  com- 
prised under  the  gutta  percha  patents  and  to  the  furthering  the  general  interests 
thereof  during  the  next  three  3'ears  commencing  from  the  date  of  this  letter  I  hereby 
engage  to  pay  you  at  the  rate  of  £800  a  year  as  a  compensation  for  the  same 
Should  I  cease  to  work  the  patents  this  engagement  is  to  cease." 

The  Plaintiff  under  this  last-mentione<l  agreement,  worked  the  patents  and 
carried  on  his  business  with  a  partner  under  the  name  or  style  of  the  "Gutta  Percha 
Compan}' :  "  the  Defendant  C.  Hancock  was  employed  in  the  establishment  assisting 
the  Plaintiff"  in  the  business,  making  experiments,  &c.,  and  had  at  all  times  the  use 
of  the  workmen  and  machinery  of  the  Plaintiff'  and  his  partner. 

In  the  course  of  the  experiments  made  by  the  Defendant  C.  Hancock,  further 
improvements  were  dis-[397]-covered,  and  various  patents  for  these  improvements 
were  taken  out  in  the  name  of  the  Defendant  C.  Hancock.  One  of  these,  dated  the 
10th  February  1847,  was  granted  to  the  Defendant  C.  Hancock  for  England  Wales 
Berwick-upon-Tweed  and  the  islands  of  Jersey  Guernsey  Alderney  Sark  and  Man  and 
the  British  Colonies,  for  an  invention  entitled,  "Certain  improvements  in  the  prepara- 
tion of  gutta  percha  and  in  the  application  thereof  alone  and  in  combination  with 
other  materials  to  manufacturing  purposes  which  improvements  were  also  applicable 
to  other  substances." 

Early  in  1848,  the  Defendant  C.  Hancock  became  dissatisfied  with  his  position  in 
respect  to  the  Plaintiff",  and  dift'erences  occurred  between  them,  which  ended  in  the 
Defendant  C.  Hancock  withdrawing  himself  from  the  performance  of  his  duties. 

After  this,  and  on  the  29th  July  1848,  the  Defendant  C.  Hancock  took  out  a 
patent  for  England  Wales  Berwick-upon-Tweed  the  Channel  Islands  and  British 
Colonies  for  an  invention  entitled,  "  Improvements  in  apparatus  and  machinery  for 
giving  shape  and  configuration  to  plastic  substances  ;"  and  on  the  3d  August  1848, 
he  gave  notice  to  the  Plaintiff  that  certain  of  the  machinery  and  apparatus  used  in 
the  Plaintift"'s  factory  was  an  infringement  of  this  patent.  The  Plaintiff'  then 
formally  dismissed  C.  Hancock  from  his  employ.  A  specification  of  the  subject- 
matter  of  the  patent  of  the  29th  July  1848  was  filed  by  C.  Hancock  on  the  29th 
January  1849,  the  contents  of  which  are  mentioned  in  the  judgment  of  the  Lord 
Chancellor. 

After  other  proceedings,  which  it  is  not  necessary  to  notice,  the  present  suit  was 
instituted  by  the  Plaintiff  for  the  purpose  of  obtaining  a  declaration  that  the  patent 
[398]  of  the  29th  July  1848  was  comprised  in  and  was  subject  to  the  agreement  of 
the  31st  May  1845,  that  the  Defendant  C.  Hancock  might  be  decreed  to  assign  the 
various  patents  taken  out  in  his  name  since  the  agreement  including  that  of  the  29th 
July  1848,  that  he  might  be  restrained  from  taking  proceedings  to  affect  in  any  way 
the  several  last-mentioned  patents,  and  also  from  holding  himself  out  as  possessing 
under  the  patent  of  the  15th  May  1844  in  violation  of  the  agreement  the  sole  right 
to  manufacture  gutta  percha  or  articles  composed  thereof,  or  from  dealing  with  that 
patent  in  derogation  of  or  in  opposition  to  the  patents  comprised  in  the  agreement. 

The  cause  was  heard  on  a  motion  for  a  decree  by  Vice-Chancellor  Stuart  in  June 
1855  ;  and  by  a  decree  dated  the  28th  June  1855,  it  was  declared  that  the  patent  of 
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the  29th  -luly  1848  together  with  the  other  patents  were  subject  to  the  terms  of  the 
agreement  of  the  31st  May  1845,  and  that  the  Plaintiflf  was  entitled  to  have  them 
assii^ned  to  trustees  upon  the  trusts  mentioned  and  declared  in  the  indenture  of  the 
21st  January  1846,  and  it  was  ordered  that  the  Defendant  C.  Hancock  should  assign 
the  same  accordingly.  The  decree  contained  directions  consequential  on  these 
declarations,  and  restrained  the  Defendant  C.  Hancock  from  entering  any  disclaimer 
or  memorandum  of  alteration  affecting  the  last-mentioned  patent  or  the  several 
other  patents  taken  out  since  the  21st  January  1846  without  the  consent  and  con- 
currence of  the  Plaintiff  and  the  other  persons  interested  therein ;  and  it  also 
restrained  him  from  granting  any  licences  under  or  from  holding  himself  out  by 
advertisement  or  otherwise  as  sole  proprietor  of  the  several  patents  taken  out  since 
the  21st  January  1846  or  any  of  them,  or  from  otherwise  dealing  with  the 
same  several  patents  or  any  of  them  in  viola-[399]-tion  of  the  agreement  of 
the  31st  May  184-5,  and  also  from  holding  himself  out  by  advertisements  or  other- 
wise under  colour  of  the  patent  of  the  15th  May  1844  in  violation  of  the  same  agree- 
ment as  possessing  the  sole  right  to  manufacture  gutta  percha,  or  articles  composed 
thereof,  and  from  otherwise  dealing  with  the  said  patent  in  derogation  of  or  in 
opposition  to  the  several  patents  comprised  in  and  subject  to  such  agreement,  and 
the  rights  thereby  conferred  on  the  Plaintiff  and  the  other  persons  interested  under 
the  same  agreement ;  and  all  parties  wei'e  to  be  at  liberty  to  apply  at  Chambers  to 
have  a  proper  arrangement  approved  of  as  to  the  working  of  the  said  patents,  and  as 
to  the  profits  and  emoluments  to  be  derived  therefrom ;  and  the  order  was  to  be 
without  prejudice  to  the  Defendant  C.  Hancock's  rights  under  the  letters  patent  of 
the  15th  May  1844,  and  to  any  question  as  to  any  right  of  the  Defendant  C.  Hancock 
to  the  benefit  of  the  letters  patent  of  the  29th  July  1848  in  their  application  to  any 
substances  other  than  gutta  percha  or  gutta  tuban,  or  any  substances  which  might 
serve  as  a  substitute  for  gutta  percha  or  gutta  tuban  or  which  might  be  combined 
therewith,  excepting  caoutchouc  or  such  other  substances  as  were  already  known 
and  in  general  use. 

From  this  decree  the  Defendant  appealed,  and  asked  that  the  Plaintiff's  bill  might 
be  dismissed  with  costs. 

The  Solicitor-General,  Mr.  Bacon,  Mr.  Hindmarch  and  Mr.  Fowler,  for  the 
Plaintiff,  supported  the  decree  of  the  Vice-Chaucellor. 

They  submitted  that  the  real  question  was,  whether  the  patent  of  the  29th  July 
1848,  taken  out  by  the  Defendant  C.  Hancock,  was  or  was  not  comprised  in  the 
agreement  of  the  31st  May  1845.  They  insisted  [400]  that  it  was,  and  that  therefore 
the  decree  of  the  Vice-Chancellor  was  correct. 

Mr.  Malins,  Mr.  G.  M.  Giffard  and  Mr.  T.  Webster  for  the  Appellant,  C.  Hancock. 

They  insisted  that  the  patent  in  question  was  not  included  in  the  agreement ; 
that  the  agreement  was  one  which,  from  the  nature  of  the  contract  and  its  uncer- 
tainty, the  Court  would  not  interfere  to  enforce  ;  and  that  the  Plaintiff  had  a  com- 
plete remedy  at  law,  citing  on  this  last  point  the  observation  of  Lord  Cottenham  in 
Sturgis  v.  Champneys  (5  Myl.  &  Cr.  97,  p.  102),  "Hence  arises  the  extensive  and 
beneficial  rule  of  this  Court  that  he  who  asks  for  equity  must  do  equity,  that  is, 
this  Court  refuses  its  aid  to  give  to  the  Plaintiff  what  the  law  would  give  him,  if  the 
Courts  of  Common  Law  had  jurisdiction  to  enforce  it,  without  imposing  upon  him 
conditions  which  the  Court  considers  he  ought  to  comply  with,  although  the  subject 
of  the  condition  should  be  one  which  this  Court  would  not  otherwise  enforce." 

Mr.  C.  Simpson  appeared  for  other  parties. 

The  Solicitor-General  replied. 

The  following  cases  were  also  cited  or  referred  to  in  the  course  of  the  argument ; 
Heath  v.  Unwin  (13  M.  &  W.  583),  Jefferys  v.  Boosey  (4  H.  L.  Ca.  815),  Milnes  v.  Gery 
(14  Ves.  400),  The  South  Wales  Baihvay  Campany  v."  U'l/thes  (1  K.  &  J.  186),  Lumley  v. 
JFaffner  (1  De  G.  Mac.  &  G.  604),  Tai/ior  v.  Poriinqton  (1  Jur.  (N.  S.)  1057),  Gervais  v. 
Edwards  (2  Dru.  &  War.  80),  Dietrichsen  v.  [401]  Vahhurn  (2  Phil.  52),  Hills  v.  Croll 
(2  Phil.  60;  and  see  1  De  G.  Mac.  &  G.  627  n.),  Doums  v.  Collins  (6  Hare,  418), 
Henderson  v.  Eason  (17  Q.  B.  Kep.  701),  M'Mahoii  v.  Burchell  (2  Phil.  127). 

Jan.  18,  1856.  The  Lord  Chancellor  [Cranworth].  The  great  question  in 
this  case  is,  whether  the  patent  of  the  29th  July  1848  is  a  patent  subject  to  the 
trusts  of  the  agreement  of  the  31st  May  1845,  whether  it  is  within  the  meaning  of 
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that  agreement,  "  a  patent  taken  out  "  and  "  in  relation  to  the  preparation  and  appli- 
cation of  gutta  percha  or  gutta  tuban  or  the  manufacture  of  any  articles  therefrom." 
The  Plaintiif  contends  that  it  is,  and  the  Defendant  C.  Hancock  says  it  is  not. 

It  appears  from  the  specification,  which  was  duly  filed  on  the  •-"Jth  January  1849, 
that  the  invention  for  which  the  patent  was  granted  consisted  of  several  particulars : 
it  will  be  sufficient  to  class  them  under  two  heads,  first,  certain  machinery  for  moulil- 
ing  hollow  wares,  being  machinery  constructed  in  great  measure  on  the  principle  of 
the  potter's  wheel,  and  secondly,  an  apparatus  for  covering  or  cuating  wire  or  cord 
to  an  indefinite  length  with  an\'  plastic  substance.     Machinery  for  moulding  hollnw 
wares,  constructed  on  the  principle  of  the  potter's  wheel  and  called  the  spinning 
machine,  has  been  largely  used  by  the  Plaintifi'  in  the  manufacture  of  vases,  cups, 
bowls  and  other  articles  to  which  gutta  percha  has  been  applied  by  him.     This 
machinery  is  substantially  the  same  as  that  described  in  Hancock's  specification,  and 
must,  I  think,  be  taken  on  the  evidence  to  have  been  invented  by  him  while  he  was 
acting  [402]  for  the  Plaintiff  under  the  retainer  or  agreement  of  the  24th  September 
1846.     With  respect  to  the  machinery  described  in  the  specification  for  coating  wire 
or  cord  with  any  plastic  substance,  the  Plaintifi"  contends  that  his  patent  of  the  4th 
September  1845  did  describe  machinery  which  was  substantially  the  same  as  that 
included  in  the  specification  filed  under  the  patent  of  the  29th  July  1848.     On  this 
point  I  do  not  think  it  necessary  to  give  a  decided  opinion.     The  question  is  not 
whether  the  machinery  described  in  the  Defendant's  specification  is  machinery  which 
the  Plaintifi'  has  used  or  might  use  independently  of  any  contracts  or  stipulations 
with  the  Defendant  Hancock,  but  whether,  on  the  true  construction  of  the  agreement 
of  the  31st  May  1845,  it  is  subject  to  the  trusts  thereby  created.     The  Plaintiff"  says 
it  is,  because  it  is  a  patent  taken  out  in  relation  to  the  application  of  gutta  percha 
and  the  manufacture  of  articles  therefrom.     The  Defendant  Hancock  says  it  is  not, 
that  in  the  first  place  it  is  not  a  patent  for  the  manufacture  of  any  article  whatever, 
but  a  patent  for  the  invention  of  a  machine  or  machines  to  be  used  in  manufacturing 
various  articles,  and,  secondly,  that  though  it  may  be  applicable  to  the  manufacture 
of  articles  to  be  made  of  gutta  percha,  yet  it  is  not  confined  to  articles  made  of  that 
material,  but  is  equally  applicable  to  the  manufacture  of  various  other  substances. 
I  do  not,  however,  think,  that  either  of  these  arguments  can  be  successfully  main- 
tained.    I  do  not  doubt  the  accuracy  of  the  proposition  maintained  at  the  Bar,  that 
there  may  be  a  wide  distinction  between  a  patent  for  the  invention  of  any  useful 
article  of  commerce,  and  a  patent  for  the  invention  of  machinery,  by  which  such  an 
article  may  be  manufactured.     A  discovery  that  the  mixture  of  two  or  more  simple 
substances,  in  certain  definite  proportions,  will  form  a  compound  substance  valuable 
for  medical  or  other  qualities  would  afl'ord  a  good  ground  for  a  patent.     A  dis- 
[403]-covery  of  some  machinery,  whereby  such  a  mixture  may  be  more  quickly  or 
more  eft'ectually  accomplished,   might   be   the   foundation    of   another   patent,  and 
instances  might  be  almost  indefinitely  multiplied.     When,  however,  we  look  to  the 
subject-matter   of  this  patent,  it  is  plain  that  such   a  distinction   never  could  be 
supported.     The  parties  to  the  agreement  of  the  31st  May  1845  had  in  common  the 
knowledge  of  a  substance  which  they  had  discovered  might  be  used  in  the  manu- 
facture of  various  useful  articles  of  commerce,  such,  for  instance,  as  piece  goods,  the 
binding  of  books,  shoes,  gaiters,  corks  and  several  other  things.     For  all  these  objects 
patents  had  been  obtained,  and,  except  as  to  the  cork  patent,  the  patents  were  to  be 
held  for  their  common  benefit ;  but  they  foresaw  that  experience  would  probably 
demonstrate  the  applicability  of  this  same  substance  to  the  manufacture  of  many 
other  useful  articles,  and  they  therefore  agreed  that  if  any  such  discovery  should  be 
made  by  any  of  them,  and  patents  should  be  taken  out  in  relation  to  the  preparation 
and  application  of  gutta  percha,  or  the  manufacture  of  any  articles  therefrom,  such 
patents  should  lie  the  common  property  of  them  all.     Now,  it  is  plain  that  the  dis- 
covery of  the  applicability  of  gutta  percha  to  any  particular  article  or  thing  for 
which  it  had  not  previously  been  used,  must  necessarily  include  the  discovery  of  the 
mode  in  which  it  might  be  so  applied,  otherwise  the  discovery  would  be  useless,  or 
rather  would  be  no  discovery  at  all.     If,  for  instance,  in  the  patent  for  improve- 
ments in  boots,  gaiters  and  other  articles  of  apparel,  the  patentee  had  merely  stated 
in  his  specification  that  he  claimed  as  his  invention  the  application  of  gutta  percha 
for  making  shoes,  such  a  specification  would  clearly  have  been  bad ;  it  would  have 
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"iven  no  information  at  all,  it  would  not  have  disclosed  the  real  invention,  which  was 
not  merely  a  discovery  that  gutta  percha  might  be  used  as  an  article  in  the  manu- 
facture of  shoes,  [404]  but  also  a  discovery  of  the  mode  in  which  the  object  might  be 
accomplished.  Indeed,  on  looking  at  the  specifications  of  the  patents  clearly 
included  in  the  agreement,  it  appears  that  they  all,  or  almost  all,  describe  as  part  of 
the  invention  the  machinery  by  which  the  proposed  manufacture  is  to  be  accom- 
plished. This  is  the  case  in  Brooman's  Patent  of  the  27th  March  1845,  Bewley's  of 
the  4th  September  1845,  and  Hancock's  of  the  15th  May  1846,  which,  though  of 
course  not  included  in  the  agreement  of  the  31st  May  1845,  having  been  granted 
subse(|aently  to  that  date,  is  yet  recognized  and  treated  by  all  the  parties  to  the 
deed  of  the  2d  October  1846,  including  C.  Hancock  himself,  as  being  a  patent  to 
which  the  provisions  of  the  prior  agreement  were  meant  to  apply.  The  same 
observation  is  applicable  to  Hancock's  Patent  of  the  10th  February  1847,  the  cost  of 
which,  though  it  was  taken  out  by  him,  was  defrayed  by  the  Plaintiff  pursuant  to 
the  terms  of  their  agreement.  I  think,  therefore,  that  the  Defendant's  patent  of  the 
29th  July  1848  cannot  be  treated  as  not  being  comprehended  in  the  agreement  of 
the  31st  May  1845,  merely  because  it  specifies  the  machinery  whereby,  and  the  process 
by  which,  the  result  is  to  be  obtained. 

The  Defendant,  however,  contends  that  his  patent  is  not  within  the  agreement, 
because  it  is  not  a  patent  for  the  application  or  manufacture  of  gutta  percha,  but  of 
plastic  substances  generally.  This,  however,  is  a  distinction  which  it  is  impossible 
to  sustain.  The  discovery  had  relation  to  the  application  and  manufacture  of  articles 
from  gutta  percha,  though  it  may  be  that  it  also  had  reference  to  the  application  and 
manufacture  of  articles  from  other  substances  also.  So  far  as  it  relates  to  gutta 
peroha  it  is  within  the  agreement,  and  so  far  as  it  relates  to  any  other  substances,  the 
Defendant's  rights  are  saved  by  the  decree.  As,  therefore,  I  am  satisfied  that  the 
patent  [405]  of  the  29th  July  1848  was  within  the  provisions  of  the  agreement  of 
the  31st  May  1845,  it  follows  that  the  Defendant  had  no  right,  without  the  Plaintiff's 
consent,  to  diminish  or  alter  the  extent  of  that  patent  by  disclaiming  any  part  of  it, 
and  the  decree  therefore  properly  restrains  him  from  so  doing.  That  disclaimer 
would  in  effect  throw  open  to  the  public  the  use  of  the  spinning  machine  invented, 
or  at  all  events  perfected,  by  Hancock  for  the  benefit  of  the  Plaintiff  under  the 
retainer  of  the  24th  September  1846. 

The  decree  then  orders  C.  Hancock  to  assign  the  patent  to  the  trustees,  who  were 
to  hold  it  on  the  trusts  specified  in  the  agreement.  It  was  objected  that  this  was  a 
course  which  the  Court  ought  not  to  take,  for  that  partly  from  the  loose  way  in  which 
the  original  trusts  were  declared,  and  partly  from  the  complications  subsequently  intro- 
duced by  the  various  deeds  and  instruments  executed  by  the  parties,  it  will  be 
impossible  to  say  what  are  the  precise  trusts  now  affecting  the  patents  ;  and  the  case 
was  attempted  to  be  likened  to  a  suit  for  specific  performance,  where  the  Court,  it 
was  said,  will  not  interfere  to  decree  a  conveyance  unless  the  Plaintiif  is  willing  and 
offers  as  the  price  of  the  relief  asked  to  do  what  the  Court  may  think  just  on  his  part, 
and  unless  the  Court  sees  that  the  trusts  on  which  it  is  asked  to  direct  a  conveyance 
are  such  as  it  will  be  possible  to  execute.  I  can  give  no  weight  to  these  arguments. 
This  is  in  no  fair  sense  a  suit  for  specific  performance ;  its  object  is  not  the  perform- 
ance in  specie  of  a  legal  contract  in  lieu  of  an  action  for  damages,  but  the  execution 
of  a  trust.  The  proposition  of  the  Plaintiff  is,  that  the  Defendant  C.  Hancock,  for 
valuable  consideration,  agreed  that  all  patents  which  he  should  take  out  for  the 
manufacture  of  a  particular  article  should  be  the  common  property  of  himself  and 
others  on  certain  terms  agreed  on  among  [406]  themselves,  and  that  he  has  taken  out 
a  patent  for  an  object  within  the  terms  of  the  agreement,  and  of  which,  therefore,  he 
is  a  trustee  for  the  parties  interested  under  the  agreement.  Assuming  the  Plaintiff 
to  have  made  out,  as  I  think  he  has  made  out,  this  proposition,  the  consequence 
follows  that  the  Defendant  is  bound  to  assign  the  patent  of  which  he  has  thus  become 
trustee  to  the  trustees  selected  by  the  parties,  that  is,  by  the  cestuis  que  trust.  As  to 
the  suggestion  that  it  is  impossible  to  know  what  the  trusts  are  (which,  however,  I 
do  not  feel  to  be  the  case),  the  answer  is,  that  the  trusts  are  those  to  the  creation  of 
which  the  Defendant  was  a  party,  and  for  agreeing  to  which  he  received  from  the 
Plaintiff  a  valuable  pecuniary  consideration,  besides  the  joint  interest  in  the  patents 
of  the  other  partners.  The  decree,  therefore,  was  quite  correct  in  directing  the 
assignment  of  the  patents  to  the  trustees  of  the  deed  of  the  21st  January  1846. 
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The  liberty  reserved  to  the  parties  to  come  in  under  the  decree  and  make  proposals 
for  working  the  patents  was,  perhaps,  hardly  warranted  liy  the  pleadings  :  hut  it  was 
obviously  introduced  for  the  convenience  of  the  defendant  Hancock  niniself,  and  I 
cannot  regard  it  as  affording  him  any  ground  of  complaint. 

The  only  other  direction  in  the  decree  relates  not  to  the  patent  of  1848,  but  to 
the  patent  of  the  15th  May  1S44.  The  Defendant  Hancock  has,  it  .seems,  advertizeil 
himself  as  having  the  sole  right  under  that  patent  of  manufacturing  gutta  percha, 
or  articles  composed  therefrom ;  and  the  decree  restrains  him  from  continuing  so  to 
do,  and  as,  I  think,  rightly.  The  Plaintiff  had,  under  the  agreement  of  the  4th  .\pril 
184.5,  a  clear  right  to  manufacture  corks  from  gutta  percha,  and  the  long  list  of  patents 
taken  out  by  the  four  patentees  in  partner-[407]  ship,  leaves  no  doubt  that  the  con- 
tract of  the  31st  May  1845,  to  which  Hancock  was  a  partj',  was  intended  to  give  to 
the  parties  to  that  contract  the  right  not  only  of  manufacturing  articles  from  gutta 
percha,  but  of  preparing  and  improving  gutta  percha  itself,  so  as  to  make  it  more 
capable  of  being  used  in  manufactures ;  indeed,  many  of  the  patents  expressly  relate 
to  improved  modes  of  preparing  the  substance  itself  and  fitting  it  for  manufactur- 
ing purposes.  Hancock,  therefore,  had  no  right  thus  to  endeavour  to  deter  others 
from  dealing  with  the  Plaintiff  in  respect  of  an  article  as  to  which  he  had  by  contract 
acquired  a  perfect  right  to  deal,  if  he  thought  fit  so  to  do. 

The  decree  is  thus  right  in  all  its  parts  :  it  properly  declares  that  the  letters 
patent  of  the  29th  July  1848,  together  with  the  other  patents  taken  out  after  the 
execution  of  the  deed  of  the  21st  January  1846,  were  subject  to  the  original  agreement 
of  the  31st  May  1845  :  it  properly  orders  the  Defendant  C.  Hancock  to  assign  those 
letters  patent  to  trustees  to  be  appointed  under  the  deed  of  the  21st  January  1846  : 
it  properly  restrains  C.  Hancock  from  prosecuting  his  application  for  a  disclaimer  and 
alteration  of  parts  of  the  specification  of  what  was  in  truth  not  his  property  :  it 
properly  restrains  him  from  granting  licences  under  the  patents  obtained  since  the 
21st  January  1846,  for  though  not  included  in  the  deed  of  that  date  they  were  still 
subject  to  the  prior  agreement  of  the  31st  May  1845,  in  pursuance  of  which  that 
deed  was  e.xecuted,  and  ought,  therefore,  to  be  assigned  on  the  trusts  therein  con- 
tained :  and,  finally,  it  properly  restrains  him  from  holding  himself  out  by  advertise- 
ment as  having  the  sole  right  of  manufacturing  gutta  percha  and  articles  made 
thereof,  in  violation  of  his  express  contracts  with  the  Plaintiff.  [408]  The  appeal, 
therefore,  was  wholly  unwarranted,  and  must  be  dismissed  with  costs. 

Mai/  24.  In  carrying  out  the  decree  made  in  pursuance  of  the  above  decision,  a 
question  arose  in  reference  to  the  form  of  the  assignment  by  the  Defendant  C. 
Hancock  to  the  trustees,  of  the  letters  patent  of  the  29th  July  1848.  The  Defend- 
ant alleged  that  the  patent  was  used  by  him  for  other  purpo.ses  than  gutta  percha, 
and  that  it  was  most  important  to  him  to  have  power  to  grant  licences  and  to  stop 
persons  infringing  upon  his  rights.  He  therefore  proposed  to  insert  the  following 
clause  in  the  assignment : — 

"Provided  always  and  it  is  hereby  agreed  and  declared  between  and  by  the 
parties  hereto  that  nothing  herein  contained  shall  be  deemed  to  deprive  the  said 
Charles  Hancock  of  the  exclusive  right  to  the  benefit  of  the  said  letters  patent  of 
the  29th  day  of  July  1848  in  their  application  to  any  substances  other  than  gutt^i 
percha  or  gutta  tuban  or  any  substances  which  may  serve  as  a  substitute  for  gutta 
percha  or  gutta  tuban  or  which  may  be  combined  therewith  excepting  caoutchouc  or 
such  other  substances  as  are  already  known  and  in  general  use  And  it  is  herel)y 
agreed  and  declared  that  it  shall  be  lawful  for  the  said  Charles  Hancock  his  executors 
administrators  and  assigns  to  use  the  names  or  name  of  the  trustees  or  trustee  for 
the  time  being  of  the  agreement  of  the  31st  day  of  May  1845  and  the  indenture  of 
the  21st  day  of  May  1845  and  the  indenture  of  the  21st  day  of  January  1846:in  any 
suit  or  action  relating  to  the  application  of  the  said  letters  patent  of  the  29th  day 
of  July  1848  to  any  substances  other  than  as  aforesaid  And  it  shall  also  be  lawful 
for  [409]  the  said  Charles  Hancock  his  executors  administrators  and  assigns  to 
call  upon  the  said  trustees  or  trustee  for  the  time  being  to  grant  and  they  and  he 
are  and  is  required  to  grant  such  licence  or  licences  for  the  application  of  the  said 
letters  patent  to  any  substances  other  than  as  aforesaid  to  such  person  or  persons  or 
body  or  bodies  corporate  as  the  said  Charles  Hancock  his  executors  administrators 
and  assigns  may  direct." 
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The  I'laiiitiff  insisted  that  the  insertion  of  any  such  clause  was  inconsistent  with 
the  decree.  On  the  matter  being  Ijrought  before  the  Vice-Chancelior  Stuart,  first  in 
Chambers  and  subsequently  in  Court,  His  Honour  agreed  in  the  view  taken  by  the 
Piaintirt',  and  dismissed  a  specific  motion  made  by  the  Defendant  for  the  insertion  of 
the  clau'so  proposed.  The  matter  was  then  brought  by  way  of  appeal  before  the 
Lord  Chancellor. 

Mr.  iMalins  and  Mr.  G.  M.  Giffard,  for  the  Defendant. 

Mr.  Bacon  and  Mr.  Stiffe,  for  the  Plaintiff'. 

Mr.  C.  Simpson  appeared  for  other  parties. 

The  LoiU)  Ch.\ncellor  [Cranworth].  I  do  not  think  that  I  have  authority  to 
declare  in  any  way  what  the  right  of  Mr.  Hancock  in  this  patent  is.  All  that  the 
assignment  can  do,  according  to  the  rules  of  the  Court  and  the  principles  of  justice, 
is  to  "'wo  effect  to  the  declaration  contained  in  the  decree.  What  the  decree  has 
estabUshed  is,  that  a  certain  patent  which  was  taken  out  by  Mr.  Hancock  is,  as  to 
certain  substances  to  which  it  might  be  applicable,  within  the  terms  of  a  previous 
agreement  which  he  had  made  in  the  year  1845,  and  which  bound  him  to  bring  it 
into  partnership,  and  the  decree  so  declares  accordingly.  As,  however,  [410]  the 
patent  was  or  might  be  applicable  to  other  substances  besides  those  which  formed 
the  subject  of  the  previous  agreement,  the  decree  says,  that  the  declaration,  as  to  the 
obligation  to  bring  that  patent  into  the  common  stock,  is  "  to  be  without  prejudice 
to  any  question  as  to  any  right  of  the  Defendant  Charles  Hancock  to  the  benefit  of 
the  letters  patent  of  the  29th  of  July  1848,  in  their  application  to  any  substances 
other  than  gutta  percha." 

But  it  is  said,  that,  if  the  assignment  of  the  patent  is  made  declaring  the  trusts 
of  the  patent  so  far  as  relates  to  gutta  percha,  and  leaving  the  rest  vague,  there  will 
be  a  door  opened  for  future  litigation.  That  may  be  so,  but  it  is  the  necessary  con- 
sequence of  the  decree  ;  and  if  the  deci-ee  ought  to  have  closed  that  door  (I  do  not 
mean  to  intimate  that  it  ought,  and  I  do  not  think  such  a  question  was  raised  upon 
the  pleadings),  it  has  not  done  so,  and  the  objections  made  are  made  to  the  terms  of 
the  decree,  and  not  to  the  propo.sed  form  of  the  assignment. 

At  the  same  time  I  do  not  think  that  the  assignment  goes  as  far  as  it  ought  to 
go ;  and  I  think  Mr.  Hancock  is  entitled  to  the  proviso  to  this  extent :  I  think  it 
should  stand  thus — "  Provided  always  and  it  is  hereby  agreed  and  declared  between 
and  by  the  parties  hereto  that  nothing  herein  contained  shall  be  deemed  to  deprive 
the  said  Charles  Hancock  of  any  right  in  equity  to  the  said  letters  jjatent  of  the  29th 
of  July  1848  in  their  application  to  any  substances  other  than  gutta  percha  or  gutta 
tubau  or  any  substances  which  may  serve  as  a  substitute  for  gutta  percha  or  gutta 
tuban  or  which  may  be  combined  therewith  excepting  caoutchouc  or  such  other  sub- 
stances as  are  already  known  and  in  general  use  :  "  there,  I  think,  the  proviso  must 
stop. 

[411]     Simmons  v.  Rose.     Before  the  Lord  Chancellor  Lord  Cranworth. 
Jan.  11,  12,  18,  1856. 

[S.  C.  21  Beav.  37  ;  25  L.  J.  Ch.  615 ;  2  Jur.  N.  S.  73.     Explained,  Luckcraft  v. 
Pridham,  1,879,  48  L.  J.  Ch.  636.] 

A  testator,  after  directing  payment  of  all  his  debts,  devised  the  residue  of  his  free- 
hold and  copyhold  estates  to  trustees,  upon  trust  to  sell  and  absolutely  dispose  of 
the  same,  and  he  directed  the  monies  to  arise  from  such  sales  should  be  deemed  to 
he  part  of  his  personal  estate,  and  that  the  rents  and  profits  of  the  hereditaments, 
till  their  sale,  should  be  deemed  to  be  part  of  the  annual  income  of  his  personal 
estate,  and  that  the  same  monies,  rents  and  profits  should  be  subject  to  the 
disposition  thereinafter  made  concerning  his  personal  estate  and  the  annual  income 
thereof  respectively ;  and  as  touching  his  personal  estate,  he  bequeathed  the  same 
to  the  trustees,  upon  trust  to  invest  the  same  in  consols  and  pay  certain  legacies. 
The  testator  made  no  disposition  of  the  residue  of  his  estate.  Held,  impugning 
the  authority  of  Chitty  v.  Parker  (4  Bro.  C.  C.  411),  and  approving  that  of  Roberts 
V.  Walker  (1  Russ.  &  M.  752),  that  the  real  and  personal  estate  was  constituted  a 
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blended  fund,  and  applicable,  pari  ^ia.v.w,  in  pa3'ment  of  debts  and  legacies.  Held, 
also,  that  the  heir  was  not  entitled  to  an  iiuiuiry  as  to  the  relative  value  of  the  real 
and  personal  estates,  with  a  view  to  ascertain  the  amount  for  which  he  was  liable 
to  contribute,  but  that  a  sale  of  such  real  estate  must  be  made. 

This  was  an  appeal  from  the  decree  of  the  Master  of  the  Kolls,  reported  in  tlie 
■21st  Volume  of  Mr.  Beavan's  Keports,  p.  37. 

The  testator,  Lewis  Kose,  after  directing  payment  of  all  his  debts,  devised  the 
residue  of  his  freehold  and  copyhold  estates  to  trustees,  their  heirs  and  assigns  upon 
trust,  as  soon  as  conveniently  might  be  after  his  decease,  to  sell  and  absolulelv  dispose 
of  the  same  ;  and  the  testator  directed  that  the  monies  to  arise  from  such  sale  should 
be  deemed  to  be  part  of  his  personal  estate,  and  that  the  rents  and  profits  of  the 
hereditaments,  till  their  sale,  should  be  deemed  to  be  part  of  the  amuial  income  of 
his  personal  estate,  and  that  the  same  monies  and  rents  and  profits  should  be  subject 
to  the  dispositions  thereinafter  made  concerning  his  personal  estate  and  the  ainuial 
income  thereof  respectively.  And  as  touching  his  personal  estate,  he  bequeathed  the 
same  to  his  said  trustees  upon  trust  to  invest  the  same  in  consols  and  pay  certain 
legacies  ;  and  he  appointed  the  trustees  his  executors. 

[412]  The  testator  died  in  1853.  The  question  which  arose  between  the  heir  at 
law  and  next  of  kin  was,  whether,  upon  the  construction  of  the  testator's  will,  the 
debts  and  legacies  were  to  lie  paid  primarilj^  out  of  the  personal  estate,  or  out  of  the 
real  and  personal  estate  rateably,  as  a  common  fund. 

The  Ma.stek  of  the  Roll.s  having  held  that  the  real  and  personal  estate  was 
blended  and  applicable,  pari  passu,  in  payment  of  the  debts  and  legacies,  the  heir  at 
law  now  appealed  to  the  Lord  Chancellor. 

Mr.  Daniel  and  Mr.  E.  F.  Smith,  in  support  of  the  appeal.  1st.  It  is  submitted, 
that  the  personal  estate  of  the  testator  is  primarily  liable  for  the  payment  of  his 
debts  and  funeral  and  testamentary  expenses,  the  testator  having,  in  the  first  clause, 
directed  payment  of  his  debts.  It  is  true  that  the  will  afterwards  directs  a  sale  of 
the  real  estate  for  the  purpose  of  forming  a  common  fund  ;  but  it  is  to  be  observed 
that  the  destination  of  that  blended  fund  is  to  be  subject  to  the  dispositions  therein- 
after made  concerning  his  personal  estate,  and  there  was  no  subsequent  disposition  for 
payment  of  debts.  The  charge,  therefore,  at  the  commencement  of  the  will,  on  the 
real  estate,  will  only  make  that  estate  an  auxiliary  fund,  for,  as  observed  by  Lord 
Eldon,  in  Boofle  v.  Bhmdell  (1  Mer.  193,  see  p.  220),  "I  take  it  to  be  certain,  also, 
that  it  is  not  enough  for  the  testator  to  have  charged  his  real  estate  with,  or  in  any 
manner  devoted  it  to,  the  payment  of  his  debts  ;  that  the  rule  of  construction  is  such 
as  aims  at  finding,  not  that  the  real  estate  is  charged,  but  that  the  personal  estate  is 
discharged  ; "  and  on  similar  grounds  [413]  the  House  of  Lords  decided  the  case  of 
Boughfon  v.  Boughtm,  (1  H.  L.  Ca.  406). 

2dly.  With  respect  to  the  legacies,  there  can  be  no  doubt  but  that  until,  com- 
paratively speaking,  a  recent  time,  where  real  and  personal  estate  were  given  to  pay 
legacies,  &c.,  and  the  personal  estate  was  sufficient  to  pay,  then  there  was  no  equity 
in  the  next  of  kin  to  have  the  real  estate  sold  for  their  benefit ;  C'hi/ti/  v.  Parker  (4 
Bro.  C.  C.  411),  Arkroi/d  v.  Smithsun  (1  Bro.  C.  C.  504).  In  Bohinsm  v.  faiilor  (1  Yes. 
jun.  44),  Lord  Thurlow  says,  "The  general  rule  is,  that  where  property  is  given  for 
particular  purposes  in  trust,  nothing  more  is  subject  than  those  purposes  ref|uire  ; 
and  if  not  exhausted,  there  shall  be  a  resulting  trust  for  the  residue,  after  the 
purposes  are  answered,  as  to  the  real  for  the  heir  at  law,  as  to  the  personal  for  the 
personal  representative.  Ackroyd  v.  Smitlison  difl'ers  from  this  case,  for  there  the 
whole  of  the  testator's  property,  both  real  and  personal,  was  disposed  of:  and  the 
residue  arose  only  by  lapse  upon  the  death  of  some  of  the  legatees.  But  this  is 
claimed  upon  the  particular  words  of  the  will.  Here  the  personal  estate  would  have 
been  sufficient  without  the  aid  of  the  real ;  and  in  that  case  I  think  it  would  be  very 
hard  to  take  it  from  the  heir  at  law.  In  my  opinion,  there  is  a  mighty  diiTerence 
between  a  residue  arising  from  lapse  and  such  a  residue  as  this."  The  first  time  these 
authorities  were  impugned  was  by  the  case  of  Roberts  v.  Waller  (1  liuss.  and  M.  752), 
but  that  was  only  the  decree  of  the  Master  of  the  Rolls  ;  and  it  is  to  be  observed, 
that  the  case  of  Eohinson  v.  Taylor  (1  Ves.  jun.  44)  was  not  cited  in  Roherls  v.  Walker, 
and  the  latter  case  does  not  affect  the  first  point  as  to  debts.     It  is  well  established, 


1294  SIMMONS    V.    ROSE  6  DE  0.  M.  &  0.  414. 

[414]  that  a  mere  direction  to  sell  real  estate  does  not  amount  to  a  direction  to 
convert  it  out  and  out.  In  Shallcross  v.  JFright  (12  Beav.  505),  Lord  Langdale 
evidently  does  not  approve  of  the  decree  in  Roberts  v.  J  Talker ;  and  in  The  Attmney- 
General  v.  Southfjate  (12  Sim.  77,  see  p.  82),  Sir  L.  Shadwell  said:  "I  consider  that 
Sir  John  Loach's  decision  in  Roberts  v.  Walker  is  contrary  to  the  ordinary  rule  of  this 
Court  as  observed  in  the  administration  of  assets."  True  it  is  that  Lord  Lyndhurst, 
on  appeal,  reversed  the  decree  of  the  Vice-Chancellor  in  Attofrneij-General  v.  Smthgate 
(12  Sim.  77,  see  p.  82),  but  in  that  case  the  residue  was  disposed  of;  which  fact,  in 
the  opinion  of  Lord  Thurlow,  in  Robinson  v.  Tai/lor  (1  Ves.  jun.  44),  made  "a  mighty 
difference."  [The  Lord  Chancellor  referred  to  Cogan  v.  Stevens  (5  Law  J.,  Ch.  (N.  S.) 
22).]  In  Blann  v.  Bell  (5  De  G.  A:  Sm.  658),  the  Vice-Chancellor  Parker,  referring 
to  tlie  authority  of  Roberts  v.  Walker,  says  :  "  It  was  the  first  authority  of  the  kind, 
and,  perhaps,  it  not  does  not  quite  agree  with  the  other  cases."  They  also  referred 
to  and  commented  on  Tench  v.  Cheese  (19  Beav.  3),  Phillips  v.  Phillips  (1  Myl.  &  K. 
fi49),  Taylor  v.  Taylor  (3  De  G.  Mac.  &  G.  190),  Berry  v.  Usher  (11  Ves.  87). 

3dly.  We  submit  that,  as  even  in  the  case  of  Roberts  v.  Walker  {\  Russ.  &  M.  752), 
there  was  an  inquiry  to  ascertain  the  relative  values  of  the  real  and  personal  estate, 
and  as  it  is  clear  that  stock  would  not  be  required  to  be  sold  in  order  to  ascertain  its 
value,  so  in  the  present  case  there  is  no  necessity  for  a  sale  of  the  real  estate,  the 
value  of  which  may,  with  equal  facility,  be  estimated. 

Mr.  Lloyd  and  Mr.  G.  Russell,  for  A.  Rose,  one  of  the  Defendants,  and  next  of 
kin.  The  question  is  one  of  intention  only,  and,  looking  at  [415]  the  whole  will,  it 
is  clear  that  the  testator  contemplated  the  payment  of  his  debts  and  legacies  pari 
passu.  The  present  case  is  distinguishable  from  Bootle  v.  Blujulell  (1  Mer.  193), 
because  in  that  case  there  was  a  question  whether  the  real  estate  was  or  not  primarily 
liable.  The  only  ground  relied  on  by  the  Appellant  for  impeaching  the  authority  of 
Roberts  v.  Walker  (1  Russ.  &  M.  752)  was,  that  Robinson  v.  Taylor  {\  Ves.  jun.  44)  was 
not  cited  ;  but  the  question  of  apportionment  never  arose  in  Robinson  v.  Taylor,  and 
of  course  it  was  not  cited.  In  Boughion  v.  Boughton  (I  H.  L.  Ca.  406),  there  was  no 
direction  to  blend  the  funds.  Here,  however,  the  testator  has  expressly  directed  a 
conversion  out  and  out,  and  the  proceeds  to  form  a  blended  fund,  and  in  such  a  case 
it  is  not  necessary  that  there  should  be  an  express  exoneration  of  the  personalty  : 
Roberts  v.  Walker  (1  Russ.  &  M.  752),  Attorney-General  v.  Southgate  (12  Sim.  77), 
Hopkinson  v.  Rllis  (10  Beav.  169),  Shallcross  v.  Wright  (12  Beav.  505),  Yming\.  Hassanl 
(1  Jo.  &  Lat.  466),  Robinson  v.  The  Governors  of  the  Lomlon  Hospital  (10  Hare,  19), 
Cradock  v.  Owen  (2  S.  &  G.  241).  As  to  there  being  no  necessity  for  a  sale  of  real 
estate,  it  is  to  be  observed  that  the  bill  prays  for  the  execution  of  the  trusts  of  the 
will,  and  that  will  directs  a  sale ;  besides,  it  is  the  only  way  of  ascertaining  the  value 
of  the  estate. 

Mr.  R.  Palmer  and  Mr.  Hughes,  for  another  of  the  next  of  kin,  cited  Johnson  v. 
Wood  (2  Beav.  409). 

Mr.  Lewin,  for  the  trustees. 

Mr.  E.  F.  Smith,  in  reply.  The  distinction  between  the  present  and  the  cases 
[416]  relied  upon  by  the  Respondents  is,  that  in  each  of  those  cases  the  trust  to  pay 
the  debts  was  after  the  sale  and  conversion,  here  the  trust  is  before. 

The  Lord  Chancellor  [Cranworth].  The  question  I  have  to  decide  is,  whether 
the  direction  in  the  will,  that  the  trustees  should  sell  and  absolutely  dispose  of  the 
testator's  freehold  and  cop}'hold  estates,  and  that  the  monies  arising  therefrom  should 
be  deemed  to  be  part  of  his  personal  estate,  amounts  to  a  direction  that  the  money 
produced  by  the  sale  shall  be  applied  rateably  with  the  personal  estate  in  payment 
of  the  testator's  debts  and  legacies.  Now,  the  cases  of  Boughton  v.  Boughton  (1  H.  L. 
Ca.  406),  and  Tench  v.  Cheese  (19  Beav.  3),  have  decided  that  a  mere  charge  of  debts 
and  legacies  on  real  estate  does  not  constitute  it  a  mixed  fund,  but  that  in  such  a  case 
the  real  estate  can  only  be  regarded  as  an  auxiliary  fund.  The  question,  however, 
before  me  is,  whether  that  doctrine  is  applicable  to  a  case  like  the  present,  where 
there  is  not  simply  a  common  charge  on  the  real  and  personal  estate  of  the  testator, 
but  where  he  has  given  positive  directions  for  the  sale  of  his  real  estate,  and  that  the 
proceeds  shall  be  blended  with  and  deemed  to  be  part  of  his  personal  estate.  In  the 
case  of  Roberts  v.  Walker  (1  Russ.  &  M.  752),  it  was  decided  by  Sir  John  Leach,  that 
where  a  testator  had  created  a  mixed  general  fund  from  real  and  personal  estate,  and 
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directed  the  fund  to  be  applied  in  payment  of  debts  and  legacies,  there  the  real  and 
personal  estate  must  contribute,  in  proportion  to  their  relative  amounts,  to  the  pay- 
ment of  the  debts  and  legacies.  It  was,  however,  urged  by  the  Appellant  that, 
assuming  that  decision  to  be  correct,  still  that  there  was  n  clear  distinction  between 
that  case  and  the  present,  because  in  the  latter  the  testator  intended  something  more 
by  his  having  commenced  [417]  his  will  with  a  direction  for  payment  of  all  his  debts. 
I  do  not  think  that  makes  any  difterence.  This  case  appears  to  me  to  be  ((uite 
within  the  authority  of  L'ober/)'  v.  Jf'alker  (1  Ku-ss.  A-  M.  75--'),  which  has  been  acted 
upon  for  upwards  of  twenty-five  years  ;  it  would  be  dangerous  to  disturb  a  doctrine 
so  settled,  and  even  if  I  had  less  doubt  than  I  have  of  the  propriety  of  that  decision, 
I  should  be  prepared  to  abide  by  its  authority.  I  do  not  think  that  the  testator 
meant  anything  by  the  expression,  that  the  money,  the  proceeds  of  the  sale,  was  to 
be  subject  "to  the  disposition  thereinafter  made  concerning  his  personal  estate." 
Those  words,  I  think,  are  merely  tautological.  The  result  of  my  opinion  is,  that  the 
Master  of  the  Kolls  has  arrived  at  a  correct  conclusion,  both  as  to  the  debts  and 
legacies. 

With  regard  to  the  direction  to  sell  the  real  estate,  I  am  sorry  to  say  that  I  think 
the  Master  of  the  Rolls  also  right  in  the  con.struction  which  he  has  put  upon  that 
part  of  the  will,  because  the  testator  has  himself  directed  a  sale.  The  authorities 
cited  as  to  how  the  residue  is  to  go  have  no  application.  I  shall  not  finally  dispo.se 
of  this  case  to-day,  but  unless  I  give  another  judgment  before  the  end  of  this  term, 
it  may  be  understood  that  I  fully  concur  with  the  Master  of  the  Rolls. 

Jan.  18.  The  Lord  Chancellor.  Since  this  case  was  last  before  me,  I  have  looked 
into  the  authorities.  In  the  first  instance,  I  may  observe  that  it  appears  to  me  that  the 
case  of  lloherts  v.  JFalker  (1  Russ.  &  M.  752)  has  been  so  frequently  acted  upon,  that  I 
must  regard  it  as  an  authority  conclusively  established.  With  respect  to  the  other 
authorities  which  were  cited,  the  most  important  is  that  of  2'he  Attorney-General  v. 
Southgate  (12  Sim.  77),  in  1841,  because  on  appeal  the  decision  of  the  Vice-[418]- 
Chancellor  was  reversed  and  the  authority  of  Roberts  v.  Walker  (1  Russ.  &  M.  752) 
recognized  and  approved.  In  that  case  there  was  a  devise  of  all  the  testator's  real 
and  personal  property  to  trustees  to  sell,  and  on  receipt  of  the  monies  to  arise  by 
sale  of  the  whole  property,  to  deposit  the  same  in  the  Bank  of  England,  to  form  a 
fund  out  of  which  to  pay  debts,  and  then  to  distribute  the  residue  as  thereinafter 
mentioned  ;  then  the  testator  gave  several  legacies  and  then  the  residue  to  the 
Cordwainers'  Company  for  charitable  purposes :  and  it  was  held  by  Lord  Lyndhurst, 
on  appeal,  that  the  real  estate  was  to  bear  a  share  of  the  debts  and  legacies.  The 
next  case  was  that  of  Salt  v.  Chattaway  (3  Beav.  576),  also  in  1841,  where  there  was 
a  devise  of  real  estates  to  trustees,  to  be  sold,  and  out  of  the  produce  and  the  testator's 
ready  money  to  pay  legacies  and  to  dispose  of  the  residue  as  thereafter  mentioned, 
and  Lord  Langdale  held  that  the  real  estates  were  to  bear  a  share.  That  was  followed 
by  the  case  of  StocJcer  v.  Harbin  (3  Beav.  479),  also  in  1841  ;  there  there  was  a  devise 
of  all  real  and  personal  estate  to  trustees  in  trust  to  sell  and  to  stand  posesssed  of 
the  monies,  first  to  pay  debts,  then  to  pay  £1000  to  a  legatee.  By  an  unattested 
codicil  the  testator  revoked  this  legacy  of  £1000,  and  died  in  1834;  and  it  was 
held,  that  the  legacy  was  in  fact  charged  on  real  estate,  and  as  to  that  the  revocation 
was  bad.  Then  came  the  case  of  Hopkinson  v.  Ellis  (10  Beav.  169),  where  the  testator 
devised  real  and  personal  estate  to  trustees  to  sell,  and  by  and  out  of  the  monies  to 
pay  legacies,  including  some  to  charities  ;  and  it  was  held  that  the  realty  was  charged 
with  part.  In  ShaUcross  v.  JFright  (12  Beav.  505),  the  devise  was  on  trust  to  sell  and 
stand  possessed  of  the  proceeds  as  part  of  the  testator's  personal  estate,  and  there  was 
a  bequest  of  the  personal  estate  to  pay  [419]  debts  and  legacies,  and  to  pay  the 
residue  of  the  trust-monies  as  he  should  by  codicil  direct.  The  testator  made  no 
codicil,  and  it  was  held  that  the  debts  and  legacies  were  apportionable.  So  in 
Eobinsm  v.  The  Governors  of  London  Hospital  (10  Hare,  19),  there  was  a  devise  of  real 
estates  to  trustees  to  sell,  and  the  money  arising  thereby  to  be,  to  all  intents  and 
purposes,  part  of  the  testator's  personal  estate ;  there,  too,  it  was  held  that  the  real 
estates  were  to  bear  a  share.  It  was  attempted  to  be  argued  that  the  testator 
(though  in  this  case  the  language  was  stronger),  at  all  events  intended  the  proceeds 
of  the  real  estate  to  be  applied  in  like  manner  as  the  personalty  with  reference  only 
to  the  legacies  ;    but  if  such  a  construction  were  adopted  it  would,  in   effect,  be 
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searching  out  little  differences  which  were  not  appreciable  by  mankind  in  general, 
and  which,  in  my  opinion,  in  the  present  instance,  constitute  no  grounds  of  dis- 
tinction. I  have  looked  also  into  the  case  of  Voitng  v.  Hassard  (1  Jo.  &  Lat.  466), 
and  I  confess  I  have  some  doubts  whether  the  decision  in  that  case  is  consistent  with 
that  in  Jioiu/htan  v.  Boughtm  (1  H.  L.  Ca.  406).  With  respect  to  the  decision  of  Lord 
Thurlow,  in  Robinson  v.  Tatjlor  (1  Ves.  jun.  44),  that  does  not  appear  to  me  to  be  at 
all  in  conflict  with  the  series  of  authorities  to  which  I  have  adverted  ;  nor  was  the 
question  even  argued  in  the  case  of  Ackroi/d  v.  Smithson  (1  Bro.  C.  C.  503).  There 
remains  only  the  case  of  C'hitti/  v.  Parker  (4  Bro.  C.  C.  44),  the  report  of  which  is  so 
very  loose  that  it  cannot  be  regarded  as  an  authority. 

[420]     Re  Adamson's  Patent.     Before  the  Lord  Chancellor  Lord  Cranworth. 

April  19,  1856. 

A  contractor  for  certain  harbour  works  had  in  the  progress  of  his  undertaking 
invented  an  apparatus  which  greatly  facilitated  the  works,  but  which  could  only 
be  tested  in  a  place  accessible  to  the  public.  After  having  used  the  apparatus  for 
four  months  in  the  progress  of  the  works,  he  applied  for  a  patent.  Held,  that 
such  user  amounted  to  a  dedication  to  the  public,  and  that  he  was  not  entitled  to  a 
patent. 

In  this  case  the  petition  stated  that  the  Petitioner  Adamson  was  the  first  and 
true  inventor  of  a  travelling  staging  and  crane  or  jenny,  adapted  for  building  piers 
and  other  harbour  works,  and  prayed  that  the  letters  patent  might  be  sealed.  The 
application  was  opposed  by  the  Respondent  Robinson,  on  the  ground,  first,  that  the 
Petitioner  was  not  the  true  inventor,  but  that  Robinson  was ;  and  secondly,  that 
there  had  been  such  a  publication  of  the  invention,  before  the  provisional  specification 
was  made,  as  to  disentitle  the  Petitioner  to  the  patent.  It  appeared  that  the 
Petitioner  had  a  contract  for  the  construction  of  a  pier  and  breakwater  at  Hartlepool ; 
that  in  the  prosecution  of  the  work  in  1854,  he  had  invented,  and  in  May  1855, 
perfected  and  applied  an  apparatus  or  framework,  supporting  the  crane  which  was 
the  subject  of  the  patent.  He  first  applied  for  the  patent  in  September  1855,  and 
by  his  affidavits  he  stated  that  the  invention  had  never  been  used  by  anybody  but 
himself  and  his  workmen,  and  that  the  delay  in  applying  for  the  patent  was  to  be 
attributed  to  the  fact  that  it  was  impossible  to  test  the  efficacy  of  the  invention 
except  in  rough  weather,  or  without  its  being  exposed  to  the  view  of  the  public. 

Mr.  Cairns  and  Mr.  Drewry,  in  support  of  the  application.  We  submit  that  the 
subject-matter  of  the  invention  must  in  all  cases  give  the  rule  as  to  whether  in 
maturing  it  there  has  or  has  not  been  a  dedication  to  the  public  ;  here,  from  the  very 
nature  of  the  thing,  there  must  have  been  a  certain  amount  of  publicity,  otherwise 
the  experiment  of  its  efficacy  could  never  have  been  made.  [They  [421]  cited  the 
following  authorities:  Morgan  v.  Seaward  (2  M.  &  W.  544),  Bentley  v.  Fleming  (1  Car. 
&  K.  587),  Cornish  v.  Keene  (Webster's  Reports  on  Patents,  501),  Minter  v.  IFells 
{Ibid.  127).] 

Mr.  Bagshaw  and  Mr.  Hindmarch,  for  the  Respondent,  were  not  called  upon. 

The  Lord  Chancellor  [Cranworth].  I  cannot  put  the  Great  Seal  to  this 
patent,  because  I  think  there  has  been  a  clear  dedication  to  the  public.  Cases  may 
arise  in  which  there  may  be  a  doubt  as  to  whether  an  invention  has  or  has  not  been 
made  public.  In  the  present  instance,  however,  an  invention  has  been  made  in  the 
progress  of  a  work,  and  it  has  been  used  publicly  by  the  inventor,  not  as  an  invention, 
but  in  the  carrying  on  and  execution  of  that  work.  I  am  not  aware  that  in  any 
similar  case  any  such  protection  has  been  afforded  to  the  inventor  as  is  here  asked. 
It  was  alleged  by  Robinson,  that  he,  and  not  the  Petitioner,  was  the  true  inventor ; 
and  if  that  had  led  to  any  additional  costs,  it  might  be  to  be  considered,  but  in  the 
circumstances  of  this  case  it  is  not  necessary  for  me  to  give  an  opinion  upon  that 
point.  The  Petitioner  admits  that  he  completed  his  invention  in  May  1855,  and  that 
he  used  it  publicly  for  upwards  of  four  months  before  applying  for  the  patent.  No 
doubt  an  experiment  might  have  been  made,  and  if  made  bona  fide  only  for  the 
purpose  of  testing  the  merits  of  an  invention,  I  do  not  think  it  would  have  amounted 
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to  a  dedication  to  the  public  ;  but  where,  as  in  the  present  case,  thousands  of  personR 
had  the  opportunity  of  seeing  the  apparatus  at  work  for  a  period  of  four  months,  during; 
the  carrying  on  of  the  Petitioner's  contract  and  in  the  reguhir  course  of  the  undei- 
taking,  it  is  quite  clear  that  no  intention  for  apj)iying  for  a  patent  originally  existed  ; 
and  under  such  circum-[422]-stances,  and  after  the  lapse  of  such  a  time,  I  must  hold 
that  there  was  a  dedication  to  the  public,  and  refuse  the  application  with  costs. 

[422]     Tolson's  Patent.     Before  the  Lord  Chancellor  Lord  Cranworth. 

May  3,  31,  1856. 

[S.  C.  4  W.  R.  518.] 

An  application  under  the  2d  section  of  the  Act  16  it  17  Vict.  c.  115,  for  the 
inspection  of  the  provisional  specification  of  certain  letters  patent,  on  the  ground 
that  the  subject-matter  was  the  same  as  that  for  which  the  applicant  had  obtained 
a  patent,  refused. 

Letters  patent  sealed  in  a  case  where  the  evidence  shewed  great  similarity  lietween 
the  alleged  invention  and  one  for  which  a  patent  was  already  in  force. 

This  was  an  application  by  Messrs.  Schiskar  and  Calvert  for  a  copy  of  the 
provisional  specification  of  a  patent  sought  by  Mr.  Tolson,  "  for  giving  metallic  lustre 
to  fabrics."  The  application  was  made  under  the  2d  section  of  the  Act  16  &  17 
Vict.  c.  115,  whereby  it  is  enacted,  "The  Commissioners  shall  cause  true  copies  of  all 
provisional  specifications  left  at  the  office  of  the  Commissioners  to  be  open  to  the 
inspection  of  the  public,  at  such  times  after  the  date  of  the  record  thereof  respectively 
as  the  Commissioners  shall  by  their  order  from  time  to  time  direct."  The  application 
was  supported  by  an  affidavit  that  the  applicants  had  been  in  posses.sion  for  the  last 
three  years  of  a  patent  for  producing  the  same  results,  and  his  belief  that  such  results 
could  only  be  produced  by  similar  means. 

Mr.  Webster,  in  support  of  the  application. 

The  present  applicants  have,  under  the  12th  section  of  the  Act  15  &  16  Vict.  c. 
8.3,  a  right  to  oppose  the  grant  of  the  patent ;  the  proceedings  are  at  such  a  stage  as 
that  it  is  too  late  to  oppose  before  the  law  officer  of  the  Crown,  and  no  harm  can 
result  from  the  inspection,  while  it  may  save  both  parties  incurring  unnecessary 
expense  hereafter  in  litigation,  and  before  the  patent  can  be  sealed,  inspection  will  be 
open  to  everybody. 

Mr.  Hindmarch,  contra,  referred  to  the  29th  section  of  the  Act  15  &  16  Vict.  c. 
83,  as  only  providing  an  inspection  "  after  the  term  of  the  provisional  protection 
[423]  has  expired ;  h'e  submitted  that  the  risk  of  exposing  the  specification  at  the 
present  stage  was  very  great,  because  if  a  person  was  about  mat>iring  an  invention  uf 
a  similar  nature,  he  might  avail  himself  of  the  most  material  part  of  the  invention, 
for  which  a  patent  was  now  sought. 

The  Lord  Chancellor.  What  I  am  asked  to  do  is  in  effect  to  lay  down  a 
general  rule,  that  where  a  person  has  a  locus  standi  to  oppose  the  grant  of  a  patent, 
in  every  such  case  he  may  require  an  inspection  of  the  provisional  specification.  It 
has  never  been  the  practice  of  the  Court  to  hand  over  the  provisional  specification  to 
an  opposing  party,  and  I  quite  agree  with  Mr.  Hindmarch,  that  it  might  be 
productive  of  the  most  dangerous  consequences  to  a  person  about  to  obtain  a  patent, 
if  every  person  who  might  possibly  have  a  right  to  oppose  should  be  entitled  to 
require  the  production  of  the  provisional  specification.  I  shall,  therefore,  refuse  this 
application  with  costs. 

Mai/  31.  On  this  day  Mr.  Tolson's  petition,  praying  the  sealing  of  his  patent, 
came  on  to  be  heard. 

Mr.  Webster,  on  behalf  of  Messrs.  Schi.skar  and  Calvert,  objected  that  the 
alleged  invention  of  the  Petitioner  was  identical  with  that  contained  in  their  patent. 

Mr.  Hindmarch,  for  the  petition,  referred  to  i,>  parte  Fox  (1  V.  ^t  B.  67). 

The  Lord  Chancellor  said,  that  though  there  appeared  to  be  a  great  similarity 
between  the  alleged  invention  of  the  Petitioner  and  that  for  which  the  objectors  had 
already  obtained  a  patent,  yet  that,  looking  at  the  consequences  of  allowing  or 
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refusing  the  application,  and  inasmuch  as  by  allowing  it  the  legal  rights  of  the 
parties  would  be  wholly  unaffected,  he  did  not  feel  himself  warranted  in  withholding 
the  Great  Seal. 

[424]     Hakkison  v.  Guest.     Before  the  Lord  Chancellor  Lord  Cranworth. 
May  3,  7,  24,  31,  1855. 

[S.  C.  25  L.  J.  Ch.  544  ;  2  Jur.  N.  S.  911 ;  4  W.  E.  585 ;  8  H.  L.  G.  481  :  11  E.  R. 
517  (with  note).  Explained  as  to  employment  of  solicitor,  Denton  v.  Donner,  1857, 
23  Beav.  285.  On  point  as  to  inadequacy  of  consideration,  Bosher  v.  JFilliam.?, 
1875,  L.  K.  20  Eq.  215;  Fry  v.  Lane,  1888,  40  Ch.  D.  322;  See  also  Hilliard  v. 
Eiffe,  1874,  L.  R.  7  H.  L.  52.] 


Where  a  person  holding  a  fiduciary  character  purchases  from  his  cestui  que  tntst,  and 
the  .sale  is  complained  of,  this  Court  imposes  the  burden  of  proof  upon  the  purchaser 
to  shew  that  all  due  protection  has  been  afforded  to  the  vendor ;  aliter,  where  no 
such  fiduciary  relation  subsists. 

Where,  after  the  death  of  a  vendor,  the  sale  was  impeached  by  his  devisees  on  the 
ground  that  at  the  time  of  the  sale  he  was  an  illiterate  bedridden  old  man  of 
seventy-one  years  of  age,  and  had  acted  without  independent  professional  advice, 
and  had  conveyed  away  the  property  in  question  of  the  value  of  £400  for  the 
consideration  of  a  provision  by  way  of  board  and  lodging  during  his  life,  which 
only  endured  six  weeks  after  the  conveyance  :  Held,  that  in  the  absence  of  any 
fraud,  and  the  evidence  shewing  that  he  had  declined  to  employ  professional 
advice  for  himself,  such  a  transaction  was  not  impeachable  on  the  ground  of  mere 
inadequacy  of  consideration. 

This  was  an  appeal  by  the  Defendant  E.  B.  Guest  from  the  decree  of  the  Vice- 
Chancellor  Kindersley.  The  bill  in  this  suit  was  filed  by  William  and  John  Harrison, 
the  devisees  and  personal  representatives  of  John  Hunt,  who  died  in  November 
1853  ;  and  the  principal  object  of  the  suit  was  to  set  aside  a  sale  and  conveyance  of 
certain  copj'hold  property  in  October  1852,  by  Hunt,  six  weeks  before  his  death,  to 
the  Defendant  Guest.  The  bill  stated  that  Hunt  was  entitled  to  the  property  in 
question,  subject  to  a  mortgage  of  £300,  and  that  it  was  of  the  annual  value  of 
£40  at  the  least ;  that  for  some  years  previously  to  his  death  (which  happened  on 
the  12th  November  1853)  Hunt  was  in  a  weak  and  infirm  state  of  health,  and  during 
three  years  immediately  preceding  that  event  his  mental  faculties  were  very  weak, 
and  that  he  was  perfectly  incapable  of  taking  care  of  himself  or  his  affairs ;  and  that 
he  employed  a  nurse,  whose  sole  duty  it  was  to  attend  on  him  ;  and  that  he  was  a 
yeoman,  and  illiterate.  The  bill  alleged  that  towards  the  end  of  the  month  of 
September  1853  the  Defendant  Guest,  the  leading  man  of  the  parish,  called  upon 
Hunt,  who  was  then  of  the  age  of  71  years,  and  was  very  ill  and  bedridden,  and  his 
dissolution  was  evidently  fast  approaching,  and  persuaded  Hunt  to  go  and  live  at  the 
house  of  a  labourer  in  the  [425]  employ  of  the  Defendant,  and  occupying  one  of  his 
the  Defendant's  cottages,  and  represented  to  him  that  his  comforts  would  be  better 
attended  to  there  than  at  the  place  where  he  was  then  residing,  and  promised  to 
maintain  and  support  him,  and  at  the  same  time  represented  to  him  that  he  the 
Defendant  would  pay  off  the  mortgage  debt,  and  be  satisfied  with  the  security  of  the 
copyhold  estate  for  the  mortgage  debt,  and  what  he  should  advance  for  the  main- 
tenance of  Hunt ;  that  Hunt,  after  much  persuasion,  yielded  to  the  Defendant's 
solicitations  and  agreed  to  his  proposals  :  that  on  the  30th  September  1753,  Hunt,  in 
pursuance  of  what  passed  at  the  interview,  was  removed  in  a  cart  to  the  Defendant's 
cottage,  where  he  continued  to  reside  till  his  death  ;  that  the  Defendant  employed 
his  own  solicitor  to  draw  the  indenture  by  which  the  property  was  conveyed  to  him, 
and  that  on  the  6th  of  October  1853  the  solicitor  procured  the  execution  thereof  by 
the  mortgagee  and  by  Hunt.  The  bill  then  set  out  the  indenture,  which  was  dated 
the  6th  October  1853,  and  was  made  between  the  mortgagee  of  the  first  part.  Hunt 
of  the  second  part,  and  the  Defendant  of  the  third  part,  whereby,  in  consideration  of 
the  sum  of  £313,  15s.  to  the  mortgagee  paid  by  the  Defendant,  at  the  request  of 
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Hunt,  testified  by  his  execution  thereof,  and  of  the  further  sum  of  £10  to  Hunt,  on 
the  execution  thereof,  paid  by  the  Defendant,  and  also  in  consideration  of  the 
covenants  on  the  part  of  the  Defendant  to  bo  observed  and  performed,  the  mortgagee, 
at  the  request  and  by  the  direction  of  Hunt,  did  grant,  release,  assign  and  assure 
and  confirmed  unto  the  Defendant  the  premises  in  (luestion.  And  the  Defendant  did 
thereby  for  himself,  his  heirs,  executors  and  administrators,  covenant  with  Hunt,  his 
executors  and  administrators,  that  he,  the  Defendant,  his  executors  or  adniinistiators. 
should  and  would  from  thenceforth,  from  time  to  time,  and  at  all  times  during  [426] 
the  continuance  of  the  natural  life  of  Hunt,  provide  him  with  good,  sufficient,  and 
suitable  meat,  drink,  board  and  lodging,  and  washing  and  attendance  ;  and,  more- 
over, that  in  case  the  Defendant  should  at  any  time  thereafter  neglect  or  refuse  to 
provide  Hunt  with  sufficient  and  suitaljle  meat,  drink,  board,  lodging  and  washing, 
and  attendance,  then  and  in  such  case  the  Defendant  should  and  would  pay  or  allow 
unto  Hunt  the  sum  of  twelve  shillings  per  week,  in  lieu  of  providing  him  with  meat, 
drink,  board,  washing,  lodging  and  attendance  as  aforesaid :  provided  always,  and  it 
was  thereby  declared  and  agreed,  that  nothing  therein  contained  should  extend  or  be 
construed  to  extend  to  enforce  any  obligation  upon  the  Defendant,  his  executors  or 
administrators,  to  supply  Hunt  with  medicine  or  any  other  extra  attendance  in  the 
case  of  sickness,  or  with  wine  or  spirits ;  neither  should  the  Defendant,  his  executors 
or  administrators,  be  in  anywise  liable  for  any  funeral  expenses  incurred  in  Inirying 
Hunt,  anything  thereinbefore  contained  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

The  bill  then  alleged,  that  in  the  transaction  above  detailed  Hunt  was  entirely 
without  advice  or  assistance,  professional  or  otherwise,  except  so  far  as  the  Defendant 
himself  pressed  his  own  advice  on  Hunt ;  that  Hunt  had,  for  many  years,  employed 
an  attorney,  which  fact  was  well  known  both  to  the  Defendant  and  his  solicitor  ;  and 
that  neither  the  Defendant  nor  his  solicitor  requested  Hunt  to  appoint  a  solicitor  or 
attorney  or  friend  to  act  in  the  matter  on  his  behalf  ;  that  the  indenture  was  not 
read  over  or  explained  to  Hunt,  and  he  was  not  aware  of  the  eftect  thereof ;  and  that 
he  considered  he  was  executing  a  mortgage  to  secure  what  should  be  expended  upon 
him  for  his  maintenance  ;  and  that,  as  is  usual  in  the  case  of  mortgage  transactions, 
and  unusual  in  the  case  of  transactions  of  purchase  and  sale,  he.  Hunt,  bore  the  [427] 
costs  of  the  transactions,  which  amounted  to  £9,  18s.  4d.,  which  sum  the  Defendant 
paid  to  his  solicitor,  and  afterwards  charged  Hunt  therewnth.  The  bill  then  alleged 
that  the  business  was  hurried  over  with  the  most  extraordinary  haste  ;  that  no 
abstract  of  title  was  prepared,  nor  any  contract  in  writing  as  is  usual  in  the  purchase 
of  landed  property ;  and  the  Defendant,  in  his  eagerness  to  get  the  title-deeds  into 
his  possession,  did  not  even  take  an  opportunity  of  inspecting  them,  but  paid  off  the 
mortgage  without  knowing  anything  about  the  title. 

The  bill  alleged  that  the  property  was  at  the  date  of  the  indenture  of  the  value 
to  be  sold  of  £7^00  at  the  least ;  and  after  stating  that  on  the  r2th  November  1853, 
a  few  weeks  after  the  date  of  the  indenture,  Hunt  died,  prayed  that  the  indenture 
might  be  declared  null  and  void  and  for  a  reconveyance,  or  that  the  inilenture  might 
be  declared  to  stand  for  a  security  only  for  the  advances  made  by  the  Defendant  on 
Hunt's  behalf. 

The  Defendant  admitted  that  he  had,  for  some  years  previously  to  18.53,  been 
desirous  of  purchasing  the  property  in  question  ;  and  that  he  had  frequently  applied 
to  Hunt,  who  had  refused  ;  that  some  time  in  August  1853,  Hunt  sent  for  him  and 
offered  the  property  to  him,  saying,  "I  should  like  to  have  the  parlour  at  the  \ew 
Tree  (a  farmhouse  belonging  to  the  Defendant),  if  you  will  find  me  a  bit  and  a  drop 
as  long  as  I  live  (I  shall  not  want  much),  and  someone  to  look  after  me,  I  will  make 
over  the  place  to  you  ; "  and  that  he  then  urged  the  Defendant  to  get  the  business 
concluded  as  quickly  as  possible.  The  Defendant  positively  denied  all  the  allegations 
in  the  bill  from  which  fraud  might  be  inferred.  On  the  occasion  of  the  second 
interview  which  [428]  he  had  with  Hunt,  who  was  in  bed,  the  Defendant  stated 
that  he  asked  Hunt  whether  he  had  made  up  his  mind  to  the  terms  he  formerly 
stipulated  for,  and  upon  being  answered  in  the  affirmative  said  to  him,  "  I  will  let 
you  have  the  parlour  of  the  Yew  Tree  and  board  and  lodging  and  attendance,  but 
i  will  not  find  you  in  medicine  or  medical  attendance,  nor  wine  nor  spirits,  nor  bury 
you."     With  respect  to  the  clause  in  the  deed  substituting  the  weekly  payment  of 
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12s.  ill  lieu  of  board  and  lodging,  the  Defendant  stated  that  it  was  introduced  by 
his  solicitor  as  a  security  for  Hunt.  It  appeared  by  the  evidence  of  the  solicitor 
that  the  deed  was  carefully  read  over  and  explained  to  Hunt  before  his  execution 
of  the  conveyance  ;  and  that  he  was  advised  to  employ  another  solicitor  to  act  for 
him,  which  he  declined. 

With  regard  to  the  state  of  Hunt's  mental  faculties,  there  was  a  good  deal  of 
conflict  in  the  evidence.  Some  witnesses  representing  him  as  in  an  infirm  and  at 
times  a  childish  condition,  and  others  representing  him  as  having  been  in  a  vigorous 
state  of  mind.  The  result  of  the  evidence  appears  to  have  been  that  he  was  naturally 
a  person  of  shrewdness,  and  that  though  in  his  71st  year,  and  suffering  greatly  from 
bodily  infirmity,  his  mind  was  in  such  a  state  at  the  time  of  the  execution  of  the 
conveyance,  as  that  the  transaction  could  not  have  been  impeached  on  the  ground 
of  mental  incapacity. 

By  the  decree  of  the  Vice-Chancellor  Kindersley,  it  was  declared  that  the 
indenture  of  the  6th  October  was  fraudulent  and  void  as  an  absolute  conveyance ; 
that  the  estate  and  interest  thereby  conveyed  ought  to  stand  as  a  security  for  the 
amount  advanced  bj'  the  Defendant  in  satisfaction  of  the  mortgage  with  the  interest. 
Enquiries  were  directed  as  to  the  sums  expended  by  the  Defendant  in  furnishing 
Hunt  with  meat,  drink,  lodging,  washing  [429]  and  attendance,  and  an  account  of 
sums  laid  out  in  necessary  repairs,  and  an  account  of  the  rents  and  profits,  and  the 
Defendant  was  to  be  charged  with  an  occupation  rent ;  and  it  was  ordered  that  the 
sums  due  on  account  of  the  several  rents  be  deducted  from  the  sum  found  to  be  due 
to  him  on  the  other  account ;  and  the  Defendant  was  ordered  to  pay  the  costs  of  the 
suit  up  to  the  hearing. 

The  Vice-Chancellor,  in  giving  judgment,  said  he  exonerated  the  Defendant  from 
the  intention  of  concocting  a  fraud  ;  but  that  the  conduct  of  the  Defendant  was,  at 
least,  very  imprudent  and  improper,  and  having  regard  to  the  fact  that  Hunt  had 
no  independent  professional  assistance,  that  the  transaction  was  one  which,  in  a 
Court  of  Equity,  must  be  regarded  as  fraudulent  and  void.  The  Defendant  now 
appealed  to  the  Lord  Chancellor. 

The  petition  of  appeal  submitted  that  the  Vice-Chancellor  ought  not  to  have 
declared  that  the  indenture  of  the  6th  October  1853  was  fraudulent  and  void  as  an 
absolute  conversance,  or  to  have  made  any  of  the  declarations,  or  to  have  given  any 
of  the  directions  consequent  on  such  declaration  ;  and  the  petition  prayed  that  so 
much  of  the  said  decree  as  was  therein  particularized  might  be  reversed.  The 
Defendant's  counsel  was  about  to  open  the  appeal,  when 

Mr.  Swanston  and  Mr.  Shapter  for  the  Plaintiflfs,  claimed  the  right  to  begin,  as 
it  was  substantially  an  appeal  from  the  whole  decree.  Lees  v  A^uttall  {2  Myl.  &  K. 
819) ;  but  the  Lord  Chancellor  decided  that  the  Appellant  ought  to  begin. 

Mr.  Baily,  Mr.  Glasse  and  Mr.  Elderton  for  the  Defendant,  in  support  of  the 
appeal. 

In  the  present  case  Hunt  has  had  the  benefit  of  the  [430]  contract  and  of  all  he 
stipulated  for  up  to  the  day  of  his  death  ;  and  unless  there  is  positive  evidence  of 
fraud,  the  transaction  cannot  be  impeached.  Mere  inadequacy  of  consideration  is 
immaterial,  IFilde  v.  Gibson  (1  H.  L.  Ca.  605) ;  here  there  has  been  not  only  no 
evidence  on  the  part  of  the  Plaintiflfs  of  any  fraud,  which  must  be  established  before 
they  can  succeed,  but  the  allegations  to  that  eflFect  in  the  bill  are  positively  negatived 
and  disproved:  Ferrahy  v.  Hohson  (2  Phil.  255),  GJascott  v.  Lang  (2  Phil."  310),  Price 
V.  Bm-ington  (3  Mac.  &  G.  486),  Maguire  v.  O'Beilb/  (3  Jo.  &  Lat.  22-4). 

Mr.  Swanston  and  Mr.  Shapter  foi'  the  Plaintifls  in  support  of  the  decree  of  the 
^  ice-Chancellor.  Admitting  that  a  sale  at  an  undervalue  alone  is  not  sufficient 
ground  for  setting  aside  a  contract  after  its  completion,  yet  where,  as  in  this  case, 
the  person  who  has  sold  at  the  undervalue  is  illiterate  and  has  had  no  professional 
assistance,  and  has  not  received  the  fullest  information  as  to  the  nature  and  efiect 
of  the  transaction,  it  cannot  be  supported  in  this  Court.  Moreover,  it  is  proved  that 
the  agreement,  as  drawn  out,  varied  from  the  terms  which  had  been  verbally  arranged 
between  the  parties,  by  the  substitution  of  the  money  payment  as  liquidated  damages 
in  lieu  of  the  agreement  to  supply  board  and  lodging ;  Atki/ns  v.  Kinnier  (4  Exch. 
Pvep.  776),  Astley  v.  Weldon  (2  Bos.  &  Pul  346),  Street  v.  Righg  (6  Ves.  815) ;  and  the 
deed  contains  an  untrue  recital  as  to  the  actual  receipt  of  a  portion  of  the  considera- 
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tion,  which,  per  x?,  is  eiiwigh  to  invalidate  the  transaction.  Thi.s  hill  does  not  rely 
on  charges  of  fraud  only,  though  the  evidence  di.scloses  what  amounts  to  fraud  in 
this  Court.  The  bill  charges  great  haste  and  imprudence,  [431]  on  the  ]mrt  of  the 
Defendant,  and  a  mi.sun(lerstaiiding  of  the  case  on  the  part  of  Hunt  is  clearly 
established. 

With  respect  to  the  ol)jection  that  the  Plaintitt's  were  bound  to  prove  the  fraud 
as  alleged,  they  referred  to  J-Jspei/  v.  Lake  (10  Hare,  260),  Ueiim-U  v.  Sprite  (1  I)e  Ci. 
Mac.  &,  G.  660),  and  to  the  following  observations  of  Lord  C'ottenham  in  JrcJiMI  v. 
The  Cominisdoners  of  Charitahk  JJeqiiesls  for  Ireland  (2  H.  L.  Ca.  440,  see  pp.  459,  460). 
"  I  must  however  observe,  as  an  opinion  of  mine  has  been  referred  to,  to  the  etlect 
that  where  bills  allege  matters  of  fraud,  the  Court  must  necessarily  di-sniiss  them, 
l)ecause  fraud  is  not  proved;  that,  of  course,  applies  to  cases  where  alltho  subsequent 
considerations  depend  on  questions  of  fraud.  But  if  fraud  be  imputed  and  other 
matters  alleged,  which  will  give  the  Court  jurisdiction  as  the  foundation  of  a  decree, 
then  the  proper  course  is  to  dismiss  so  much  of  the  bill  as  is  not  proved,  and  to  give 
so  much  relief  as,  under  the  circumstances,  the  Plaintifl'  may  be  entitled  to." 

Mr.  Glasse,  in  reply. 

The  Lord  Chancellor.  The  bill  in  this  case  is  filed  to  set  aside  a  conveyance 
of  a  small  copyhold  property,  upon  the  ground  that  it  was  obtained  by  means  which 
this  Court  considers  as  fraudulent.  The  main  fraud  suggested  in  the  bill  is,  that 
Hunt  thought  he  was  executing  a  mortgage  only,  and  not  an  absolute  conveyance. 
That  is  twice  alleged  in  the  bill.  It  is  said,  further,  that  there  was  a  fraud,  liecause 
Hunt  was  a  man  of  imbecile  mind  ;  and  not  only  that  he  had  no  professional  adviser, 
but  that  the  absence  of  professional  advice  was  encouraged  and  promoted  by  the 
act  of  the  Defendant,  who  is  represented  [432]  to  have  forced  the  transaction  upon 
Hunt.  It  is  also  said  he  had  not  that  which  he  was  to  have  had,  namely,  £100  in 
money  ;  and  that  the  consideration,  which  he  in  point  of  fact  received,  or  had  secured 
to  him,  was  not  properly  secured,  because  the  deed  did  not  contain  an  absolute 
covenant  to  maintain  him,  but  in  the  alternative,  either  to  maintain  him,  or  if  that 
should  not  be  done,  then  to  pay  a  certain  small  weekly  sum,  in  lieu  of  such  mainten- 
ance. The  Vice-Chancellor  proceeded  upon  the  ground  that  the  transaction  was 
fraudulent,  and  one  which  ought  to  be  set  aside.  Since  this  case  was  opened,  I  liave 
looked  at  the  judgment  of  the  Vice-Chancellor,  and  I  think  I  can  collect  the  ground 
on  which  he  proceeded  ;  but  not  having  quite  satisfied  myself  that  I  have  fully 
comprehended  his  views,  I  will  not  finally  dispose  of  this  case  without  attentively 
considering  it ;  at  the  same  time,  I  am  bound  to  say  that  I  cannot  concur  in  some 
of  the  propositions  on  which  he  seems  to  have  acted.  If  persons  standing  in  a 
particular  relation  to  one  another  deal  as  vendor  and  purchaser,  the  Court  expects 
the  purchaser,  when  the  purchase  is  complained  of  by  the  seller,  to  shew  that  the 
seller  had  due  protection  afforded  him.  Thus,  if  a  guardian  purchases  of  a  young 
man  his  ward,  although  that  relation  may  have  ceased  for  a  short  time,  so  that  the 
influence  of  the  guardian  maj^  be  supposed  to  continue,  this  Court  expects  that  the 
guardian  so  purchasing  will  be  able  to  shew  that  due  protection  was  given  to  the 
ward,  and  that  the  conveyance  was  rightly  obtained.  That  is  one  illustration,  and 
many  others  might  be  stated,  as,  for  example,  an  attorney  buying  of  or  selling  to 
his  client.  In  short,  wherever  there  is  a  fiduciary  relation  subsisting  lietween 
vendor  and  purchaser,  this  Court  throws  the  burden  of  proof  upon  the  party  who 
sets  up  the  transaction  against  the  person  whom  he  was  bound  to  protect.  But  I 
do  not  think  that  that  doctrine  extends  to  the  case  of  one  person  purchasing  from 
[433]  another  when  they  are  at  arm's  length,  and  where  no  such  relation  subsists. 
In  such  a  case  if  a  purchase  has  been  ol)tained,  and  the  person  from  whom  it  has 
been  obtained  seeks  to  set  it  aside,  the  burden  of  proof  is  upon  him  to  shew  that 
he  has  been  imposed  upon,  and  it  is  not  for  him  to  say  "I  had  no  professional 
adviser,"  unless  he  can  shew  there  has  been  contrivance  or  management  on  the  part 
of  the  person  who  was  dealing  with  him,  and  whose  transaction  of  purchase  is  sought 
to  be  set  aside,  to  prevent  him  having  that  advice.  The  affairs  of  mankind  could 
not  go  on  if  we  were  not  to  act  upon  some  such  ground  of  distinction. 

What,  in  my  opinion,  influenced  a  good  deal  the  mind  of  the  Vice-Chancellor 
was  this,  that  here  the  person  selling  his  property  sold  it  for  a  consideration,  which 
turned  out  to  be,  and  I  should  have  thought  upon  the  face  of  it  was,  a  very  meagre 
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and  inade(iuate  consideration.  The  property  sold  was  a  small  copyhold  estate, 
which  was  represented  as  being  of  the  value  of  between  £600  and  £700,  and  it 
was  subject  to  a  mortgage  for  £300,  on  which  a  small  arrear  of  interest  was  due ; 
the  mortgagee,  moreover,  was  entitled  to  six  months'  notice  before  it  could  be 
called  in.  Now  the  seller  was  a  person  who,  in  point  of  fact,  did  not  live  for  more 
than  three  months  after  the  commencement  of  the  treaty,  and  not  six  weeks  after 
the  actual  conveyance,  and  what  he  took  as  the  consideration  was  merely  a  covenant 
or  a"-reement  on  the  part  of  the  purchaser,  that  he  should  have  board  and  lodging, 
and'^a  person  always  to  attend  him.  The  vendor  was  in  a  very  infirm  state  of 
health,  dropsical  and  suffering  from  sores  in  his  legs.  It  is  in  evidence  that  he  said 
to  the  Defendant  the  purchaser,  I  find  myself  very  old,  and  all  I  care  about  is,  that 
I  should  have  a  comfortable  home  for  the  rest  of  my  life,  and  I  will  let  you  have 
the  property  if  you  aflbrd  that  to  me.  It  seems  that  the  [434]  Defendant  had  been 
endeavouring  often  to  purchase  the  property  of  him,  I  take  it,  at  a  fair  price. 
There  is  no  suggestion  that  he  wanted  to  get  it  at  an  unfair  price.  The  vendor  in 
substance  said,  "I  will  not  sell  it  to  you  upon  any  account  for  a  pecuniary  con- 
sideration, but  you  shall  have  it  if  you  "will  agree  to  take  care  that  I  shall  have  a 
parlour  (as  he  calls  it,  in  a  particular  house)  for  the  rest  of  my  life,  that  I  shall 
have  someone  to  attend  adequately  to  my  wants  in  my  unfortunate  state  of  health, 
and  that  I  shall  be  well  kept,  and  that  everything  I  have  shall  come  from  your  own 
table."  In  point  of  fact,  he  only  lived  a  few  weeks  after  the  execution  of  the 
conveyance,  the  consideration,  therefore,  which  he  received,  amounted  in  truth 
only  in  value  to  a  very  few  pounds.  The  probable  duration  of  his  life,  even  if  it 
had  been  a  healthy  one,  would  only  have  lasted  for  a  few  more  years,  and  inasmuch 
as  the  purchaser  was  to  get  the  estate,  which,  after  making  allowance  for  interest 
on  the  mortgage  and  for  repairs,  yielded  a  surplus  rent  of  about  £1-5,  it  would  seem 
to  be  a  very  inadequate  consideration.  I  think,  however,  that  it  is  but  just  to  Mr. 
Guest  (the  purchaser),  to  say  that  I  am  not  at  all  clear  that  he,  or  those  whom  he 
consulted,  thought  so,  and  I  come  to  that  conclusion  from  many  considerations.  In 
the  first  place,  it  is  clear  to  my  mind  that  he  was  anxious  to  have  purchased,  not 
upon  the  terms  complained  of,  but  upon  paying  a  fair  value  for  the  estate,  which 
the  vendor  would  not  listen  to ;  and,  secondly,  because  there  had  been  a  sort  of 
stipulation  that  the  purchaser  was  not  to  undertake  to  pay  the  expense  of  Hunt's 
funeral,  nor  for  his  wine  or  spirits,  nor  for  his  medicine,  if  he  wanted  any.  Now 
that  certainly  looks,  to  my  mind,  as  indicative  of  conduct  which  was,  if  you  please, 
trying  to  drive  a  hard  bargain,  but  not  like  the  conduct  of  a  man  who  was  anxious 
to  snap  at  anything  that  might  possibly  be  beneficial  to  himself.  On  such  a 
hypothesis  it  is  hardly  consistent  to  suppose  he  [435]  would  have  made  a  stand 
upon  such  insignificant  matters  as  those  I  have  alluded  to.  The  result  was,  that 
there  was  a  purchase  for  what  turns  out  to  be  an  extremely  inadequate  consideration. 
That,  however,  is  of  no  consequence,  if  the  parties  were  in  a  situation  to  judge  for 
themselves,  and  this  makes  the  question  as  to  the  poor  old  man's  state  of  mind,  at 
the  time  he  entered  into  this  bargain,  very  material.  Now,  after  looking  at  the 
evidence,  I  cannot  entertain  any  very  serious  doubt  that  he  perfectly  understood 
what  he  was  about,  and,  indeed,  the  Vice-Chancellor  said,  he  did  not  at  all  attribute 
to  him  anything  like  an  imbecile  state  of  mind,  but,  on  the  contrary,  as  was  my 
impression,  that  he  was  rather  a  keen  and  cunning  old  man  ;  that  he  felt  he  was 
not  likely  to  live  long,  and  did  not  care  about  any  of  his  relations  ;  probably  it  was 
entirely  out  of  his  recollection  that  twenty  years  before  he  had  made  a  will  in  their 
favour.  It  is  in  evidence  that  he  said  he  cared  for  nobody,  all  he  cared  about  was 
(and  I  confess  that  it  was  a  circumstance  which  struck  me  as  somewhat  material  in 
shewing  the  real  nature  of  the  transaction)  the  stipulation  (which  was  not  introduced 
into  the  deed)  that  he  should  have  his  food  from  Mr.  Guest's  table  ;  that  he  should 
not  be  obliged  to  cater  for  himself ;  that  he  should  have  a  particular  room  in  Mr. 
(Quest's  cottage ;  and  that  he  should  supply  him  (according  to  his  expression)  with 
"a  bit  and  a  drop,"  for  the  remainder  of  his  life.  On  these  terms  Mr.  Guest  was  to 
have  the  property.  If  upon  the  proposal  being  made,  Mr.  Guest  had  at  once  caught 
at  it  and  bound  Hunt  down,  as  it  were,  without  any  professional  advice,  such  a 
mode  of  proceeding  would  not  be  sanctioned  in  this  Court :  or  if  it  had  been  proved 
that  Hunt  was  a  man  incapable  of  making  a  bargain  for  himself,  I  should  have  set 
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aside  the  transaction.  But  so  far  from  finding  any  such  reason  for  interfering,  it 
is  proved  that  Mr.  Guest  not  onlj'  did  not  catch  at  the  bargain,  but  [436]  desired 
Hunt  to  take  time  to  consider  about  it,  and  then  left  the  neighbourhood,  and  was 
absent  for  a  fortnight.  On  Mr.  Guest's  return.  Hunt  appears  to  have  lieen  anxious 
for  the  completion  of  the  contract,  and  to  have  urged  him  to  get  tlie  business  finished 
without  delay.  He  seems  to  have  persevered  in  urging  his  original  proposition,  and  at 
length  Mr.  Guest  acceded  to  it.  Now  what  is  there  in  that  indicative  of  a  want  of 
mental  ability  on  the  part  of  Hunt  to  enter  into  a  contract,  or  what  obligation  was 
there  on  the  part  of  Mr.  Guest  to  do  anything  to  assist  Hunt  in  making  a  good 
bargain  ?     I  have  not  been  enabled  to  discover  any  ground  for  either  position. 

Nevertheless  if  the  allegations  in  the  bill  are  true,  that  at  the  time  the  deed  was 
executed  Hunt  was  studiously  kept  in  ignorance  of  what  he  was  doing,  and  still 
more  if  he  was  induced  to  believe  he  was  doing  something  different  from  what  he 
was  doing,  namely,  if  he  supposed  he  was  making  a  mortgage  instead  of  conveying 
the  estate  away,  that,  however  strong  in  mind  he  might  have  been,  would  "be  a 
ground  to  set  the  contract  aside.  I  think,  however,  having  attended  to  the 
evidence  upon  the  subject,  I  must  come  to  an  entirely  different  conclusion.  He 
certainly  had  no  professional  adviser  of  his  own.  That  was  his  own  act  and  his 
own  determination,  rather  in  the  teeth  of  the  remonstrances  that  were  made  to 
him.  Having  obtained  all  that  he  wanted,  the  convej'ance,  in  truth,  was  his 
security.  When  I  say  that  was  his  security,  there  may  be  a  doubt  whether  the 
terms  of  the  deed  were  perfectly  well  adapted  for  securing  all  that  he  was  intended 
to  have,  but  I  agree  with  the  observation  that  that  is  no  ground  for  setting  aside 
the  transaction,  still  less  for  setting  it  aside  as  being  fraudulent.  If  the  parties  had 
misconceived  the  effect  of  what  they  were  doing,  it  might  have  afforded  very  good 
ground  for  rectifying  the  deed.  The  act  of  God  has  made  that  perfectly  unnecessary, 
and  [437]  there  is  now  nothing  to  rectify  ;  but  there  is  no  ground  whatever  for 
setting  aside  the  deed  upon  the  suggestion  that  there  was  any  fraud. 

I  come  to  the  conclusion,  therefore,  that  there  is  no  evidence  shewing  that  Hunt 
thought  that  this  transaction  was  not  what  it  was,  or  that  he  did  not  fully  understand 
the  effect  of  the  act  he  was  engaged  in.  I  think  it  clear  that  he  did  distinctl}-  know 
what  he  was  doing ;  that  he  did  not  think  it  was  a  mortgage,  but  that  he  knew  it  was 
a  conveyance,  and  that  he  meant  it  should  be  a  conveyance.  Then  it  was  suggested, 
however,  that  part  of  the  terms  of  the  contract  was,  that  he  was  to  have  a  sum  of 
money,  and  that  was  never  given  to  him ;  there  is  no  evidence  of  that  in  the  cause  to 
lead  me  to  such  a  conclusion.  I  think  the  evidence  is  clear  that  he  was  never  to  have 
had  anything  more  than  what  he  had,  namely,  board,  lodging  and  maintenance — 
maintenance  from  Mr.  Guest's  table — for  the  rest  of  his  days.  The  evidence  shews 
that  he  only  lived  six  weeks  from  the  time  when  he  was  removed  to  the  Defendant's 
cottage  :  that  was  a  very  short  time,  but  he  might  have  lived  a  very  long  time.  He 
seems  to  have  been  pleased  with  the  change,  and  it  appears  that  he  was  in  a  more 
cleanly  and  happy  state,  with  more  comforts  about  him.  He  had  all  that ;  and,  unable 
as  I  am  to  discover  any  obligation  on  Mr.  Guest's  part  to  shew  that  Hunt  had  more 
by  way  of  consideration  than  he  asked  for  himself,  and  unable  as  I  am  to  discover 
anything  in  the  evidence  for  the  suggestion  that  there  was  any  endeavour  to  keep 
from  him  professional  advice ;  on  the  contrary,  being  satisfied  that  there  was,  as  far 
as  there  could  be,  a  desire  that  he  should  have  professional  advice  :  that  there  was  no 
imposition  practised  upon  him  ;  that  he  was  left  to  form  his  own  judgment ;  that  no 
haste  whatever  was  exhibited,  but  that,  on  the  contrary,  he  was  left  to  take  his  own 
time,  and  that  he  nevertheless  per-[438]-severed  in  his  inclination,  and  perfectly  well 
understood  what  he  was  doing,  I  confess  I  am  unable  to  arrive  at  the  conclusion  to 
which  the  Vice-Chancellor  has  come.  I  think,  therefore,  that  instead  of  the  decree 
which  was  made,  this  bill  ought  to  have  been  dismissed,  but  I  think  it  ought  not  to 
have  been  dismissed  with  costs,  for  this  reason  ;  Mr.  Guest's  answer  about  the  sum  of 
money  to  be  paid  to  Hunt,  although  the  explanation  is  a  very  reasonable  one,  was 
calculated  to  mislead,  and  if  that  had  been  otherwise  stated,  it  is  possible  that  the  bill 
might  not  have  been  filed,  or  further  proceedings,  at  least,  might  have  been  discon- 
tinued ;  and,  under  these  circumstances,  I  think  the  bill  ought  to  have  been  dismissed, 
nothing  being  said  about  costs.  Inasmuch,  however,  as  the  bill  also  prays  an  account, 
to  which  the  Plaintiffs  are  entitled,  I  shall  dismiss  only  so  much  of  the  bill  without 
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costs  as  relates  to  the  setting  aside  of  the  transaction.  That  will  be  my  decree,  unless 
on  this  day  week  I  shall  intimate,  upon  a  reperusal  of  the  Vice-Chancellor's 
judgment,  that  I  see  any  cause  to  alter  the  opinion  I  have  already  expressed. 

.l/(n/31.  The  Lord  Chan-cellok.  I  have  carefully  read  through  the  evidence 
and  the  Vice-Chancellor's  judgment  in  this  case.  There  was  no  fiduciary  character 
whatever  existing  between  the  vendor  and  the  purchaser,  and  it  also  appeared  that 
the  vendor  knew  perfectly  well  what  he  was  about  at  the  time  of  the  sale.  The 
evidence  satisfies  my  mind  that  he  considered  the  bargain  a  very  beneficial  one  for 
himself,  and  that  he  was  resolved  not  to  part  with  his  property  except  upon  the  terms 
for  which  he  had  stipulated,  namely,  a  maintenance  in  lieu  of  money.  In  my  opinion, 
there  was  no  imposition  in  the  transaction,  nor  any  feature  in  it  which  could  justify 
the  Court  in  setting  it  aside. 

[439]     Johnstone  v.  Baber.     Before  the  Lord  Chancellor  Lord  Cranworth 
and  the  Lord  Justice  Knight  Bruce.     August  8,  1856. 

[S.  C.  22  Beav.  562  ;  25  L.  J.  Ch.  899 ;  2  Jur.  (N.  S.)  1053 ;  4  W.  R.  827.] 

A  testator  devised  to  trustees  an  advowson,  in  trust  to  sell  upon  the  death  of  the 
then  incumbent  and  to  divide  the  proceeds  between  seven  persons  equally  as  tenants 
in  common.  Held,  on  the  death  of  the  incumbent,  that  the  right  to  present  was 
vested  in  the  seven,  and  they  not  agreeing  among  themselves  as  to  its  exercise,  that 
it  must  be  determined  by  lot  which  of  them  should  nominate  the  clerk  to  be  then 
presented  by  the  trustees. 

This  was  an  appeal  from  an  order  made  by  the  Master  of  the  Rolls,  and  the 
question  to  be  decided  was  in  whom  the  right  of  nomination  of  a  clerk  to  the  Rectory 
of  Culmington  in  the  county  of  Salop  was  vested  under  the  following  circumstances. 

Charles  Johnstone,  the  testator  for  the  administration  of  whose  estate  the  suit 
was  instituted,  by  his  will,  dated  the  18th  April  1805,  gave  devised  and  bequeathed 
unto  E.  Baber  H.  Lloyd  and  J.  F.  Baxter  all  his  real  and  personal  estate  upon  trust 
as  soon  as  conveniently  might  be  after  his  decease  to  sell  all  his  real  estate  with 
certain  exceptions,  and  also  his  advowson  of  the  Rectory  of  Culmington  and  all  his 
real  estate  in  the  parish  of  Culmington,  and  in  like  manner  to  sell  his  pensonal  estate 
except  as  therein  mentioned,  and  to  stand  possessed  of  the  money  to  arise  from  such 
sales,  after  paying  all  costs  and  his  the  testator's  just  debts,  in  trust  to  provide  an 
annuity  of  £200  for  his  wife  for  her  life,  and  to  invest  the  residue  and  to  divide  it 
amongst  his  nine  younger  children  in  equal  shares,  except  his  son  Charles  who  was 
to  have  £1000  less  than  each  of  his  brothers  and  sisters.  And  the  will,  after  making 
provision  for  the  time  of  payment  of  the  shares  and  the  disposal  of  the  interest  in  the 
meantime,  and  declaring  that  the  shares  should  become  vested  interests  in  such  of  his 
children  as  attained  twenty-one,  proceeded  to  direct — as  for  and  concerning  all  that 
the  testator's  advowson  of  the  Rectory  of  Culmington  and  all  and  singular  his 
messuages  lands  tenements  and  hereditaments  .situate  lying  and  being  within  the 
parish  of  Culmington,  that  they  his  said  trustees  or  the  survivors  or  [440]  survivor  of 
them  or  the  heirs  or  assigns  of  such  survivor  should  immediately  after  the  decease  of 
his  son  William  Johnstone  of  Skifton  in  the  said  county  of  Salop  clerk  absolutely  sell 
and  dispose  thereof  in  such  manner  as  he  the  said  testator  had  thereinbefore  directed 
touching  the  sale  of  other  parts  of  his  said  real  estates  and  should  after  payment  of 
the  costs  and  charges  attending  such  sale  place  out  the  clear  residue  thereof  arising  in 
their  or  his  names  or  name  in  the  three  pounds  per  cent,  consolidated  Bank  annuities, 
and  pay  and  equally  divide  the  same  unto  between  and  amongst  all  and  every  the 
child  and  children  of  his  said  son  "William  in  manner  therein  mentioned.  And  in  case 
there  should  be  no  child  or  children  of  his  said  son  William,  then  the  testator  willed  and 
directed  that  the  said  trustees  and  the  survivors  and  survivor  of  them  and  the  executors 
administrators  and  assigns  of  such  survivor  should  pay  and  divide  the  said  clear  residue 
of  the  last-mentioned  trust-monies  or  the  stocks  or  funds  in  which  the  same  should  be 
invested  unto  between  and  amongst  his  said  nine  younger  children,  namely,  Charles, 
John,  George,  Richard,  Bempde,  Catherine,  Louisa,  Jane,  and  Laura,  in  such  parts 
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shares  and  proportions,  and  at  such  ages,  days  and  times,  and  with  such  benefit  of 
accruer  and  survivorship  among  them  as  he  had  thereinltefore  directed  and  declared 
touching  and  concerning  their  original  fortunes  or  shares  thereinl)efore  given  and 
provided  for  them. 

The  testator  died  soon  after  making  his  will,  leaving  his  nine  children  surviving ; 
and  the  present  suit  was  instituted  for  administering  the  estate  as  before  mentioned. 

William  Johnstone,  the  eldest  son  of  the  testator,  was,  at  the  death  of  the  testator, 
the  incumbent  of  the  Rectory  of  Culmington,  and  so  continued  down  l<>  [441]  his 
death  which  took  place  on  the  9th  April  l;S.")(i  ;  he  died  without  having  had  any  child 
or  children,  and  without  disposing  by  his  will  of  any  right  he  might  have  had  as  lu-ir 
at  law  of  his  father  to  nominate  to  the  next  presentation  of  the  rectory  of  Culmington  ; 
and  he  left  his  brother,  Charles  Phillips  Johnstone  the  heir  at  law  of  the  testator, 
his  heir  at  law.  Two  of  the  testator's  nine  children  died  without  obtaining  vested 
interests  in  his  property. 

By  the  death  of  W.  Johnstone  the  Rectory  of  Culmington  became  vacant,  and  the 
advowson  of  the  rectory  and  the  testator's  property  within  the  parish  became  saleable 
under  the  provisions  of  the  will.  A  question  was  then  raised,  in  whom  the  right  of 
nominating  to  the  living  was  vested. 

C.  P.  Johnstone  contended  that,  according  to  the  true  construction  of  the  will, 
the  right  of  nomination  did  not  pass  by  the  devise  of  the  advowson  but  was  vested 
in  him  as  heir  at  law  of  W.  Johnstone  and  of  the  testator,  or  if  it  did  pass  so  as  to  be 
ve.sted  in  him  jointly  with  the  other  younger  children,  then  that  there  should  bo  a 
partition  of  their  rights  and  interests  in  the  advowson  and  right  of  nomination,  and 
that  the  right  of  nomination  ought  to  be  exercised  according  to  seniority  ;  and  he 
presented  a  petition  praying  a  declaration  of  right  and  directions  accordingly. 

In  opposition  to  this  claim,  it  was  contended  that  the  next  presentation  to  the 
rectory  passed  by  the  will  of  the  testator,  and  was  vested  in  John  Lloyd  the  executor 
of  the  surviving  trustee  of  the  testator,  for  the  benefit  of  the  seven  children,  their 
representatives  and  assigns,  and  that  the  right  of  nomination  to  the  living  was  vested 
in  the  seven  children,  their  representatives  and  assigns  :  [442]  and  a  petition  was 
presented  by  four  of  the  younger  children,  namely,  Catherine  Baugh,  widow,  formerly 
Catherine  Johnstone,  Louisa  Elizabeth  Parke,  widow,  formerly  Louisa  Elizabeth 
Johnstone,  Jane  Jennings,  widow,  formerly  Jane  Johnstone,  and  George  Johnstone, 
praying  a  declaration  of  right  accordingly,  and  a  reference  to  approve  of  a  proper 
person  to  be  presented  to  the  rectory  by  J.  Lloyd,  and  praying  a  sale  of  the  advowson 
and  lands,  and  a  division  of  the  proceeds  among  the  parties  entitled. 

These  two  petitions  came  on  to  be  heard  together  before  the  Master  of  the  Rolls 
on  the  2d  August  18.56,  when  His  Honour  made  an  order,  declaring  that  the  right  of 
presentation  passed  by  the  will  of  the  testator,  and  was  then  vested  in  John  Lloyd 
for  the  benefit  of  the  seven  younger  children  of  the  testator,  their  representatives  and 
assigns  as  tenants  in  common  thereof,  and  that  the  right  to  nominate  the  clerk  to  be 
presented  to  the  living  in  the  meantime  and  until  the  sale  of  the  advowson  of  the 
rectory  was  vested  in  the  seven  younger  children,  their  representatives  and  assigns  as 
tenants  in  common  and  was  to  be  exercised  according  to  seniority,  that  a  partition 
should  be  made  thereof  into  seven  parts,  and  that  the  right  to  nominate  the  clerk  to 
be  presented  to  the  living  upon  the  existing  vacancy  was  vested  in  the  Defendant 
Charles  Phillips  Johnstone  as  the  eldest  of  the  tenants  in  common.  (1) 

[443]  From  this  order  the  four  Petitioners  C.  Baugh,  L.  E.  Parke,  J.  Jennings 
and  G.  Johnstone  appealed  ;  [444]  and  the  case  now  came  on  to  be  heard  accordingly, 
the  petition  of  C.  P.  Johnstone  being  ordered  to  come  on  with  the  appeal. 

Mr.  Glasse  and  Mr.  Osborne,  for  the  Appellants.  They  submitted  that  the 
decision  of  the  Master  of  the  Rolls,  so  far  as  related  to  the  point  of  the  right  of 
presentation  having  passed  with  the  devise  of  the  advowson,  was  correct,  and  they 
referred  on  this  to~HiU  v.  The  Bisliop  of  Landon  (1  Atk.  618),  Hawldns  v.  Cliapjiel  (1 
Atk.  621),  Earl  of  Alhemark  v.  L'of/ers  (2  Ves.  jun.  477  ;  7  Bro.  P.  C.  522),  Martin  v. 
Martin  (12  Sim.  579),  and  to  what  had  taken  place  in  a  former  stage  of  the  present 
suit,  Johnstone  v.  Baber  (8  Beav.  233).  They,  however,  contended  that  the  Master  of 
the  Rolls  was  wrong  in  directing  the  exercise  of  the  right  to  present  according  to 
seniority,  but  that  he  ought  to  have  directed  it  to  be  determined  either  by  lot  or  by 
the  majority.      They  cited  on   this  ^ei/mour  v.  Bennet  (2  Atk.   482),  where  Lord 
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Hardwicke  had  directed  lots  to  be  drawn  as  to  the  nomination  of  a  clerk  in  the 
Prerogative  Office,  and  they  mentioned  also  Salisbvri/  v.  Philips  (1  Ld.  Eaym.  535). 

Mr.  W.  Regnier  Moore  was  for  parties  in  a  similar  interest  to  the  Appellants. 

Mr.  Chapman  Barber  appeared  for  two  parties,  who  were  devisees  under  the  will 
of  William  Johnstone  the  son.  He  hinted  that  a  question  might  be  raised  whethei- 
[445]  the  original  devise  was  not  void  for  remoteness,  but  he  did  not  address  any 
argument  to  the  Court  on  the  point. 

Mr.  Elmsley  and  Mr.  Murray,  for  C.  P.  Johnstone.  They  submitted  that  the 
right  of  presentation  did  not  pass  under  the  devise  of  the  advowson,  that  it  was  an 
interest  undisposed  of  by  the  testator's  will,  and  therefore  passed  to  W.  Johnstone  as 
heir  at  law,  that  W.  Johnstone  had  not  devised  it  by  his  will,  and  that  therefore  it 
was  now  vested  in  C.  P.  Johnstone.  They  insisted  that  the  authorities  cited  on  the 
other  side  upon  this  point  did  not  apply,  and  they  mentioned  in  addition,  and  as  in 
favour  of  the  present  argument,  3Iireho)ise  v.  Eennell  (1  CI.  &  Fin.  527),  Sherrard  v. 
Lord  Harhorough  (1  Amb.  164),  Marquis  of  Toivnshend  v.  The  Bishop  of  Norwich  (Sander.s 
on  Uses  and  trusts,  vol.  i.  p.  360,  5th  edit.). 

They  then  contended  if  there  was  no  intestacy  and  the  right  of  presentation 
passed  'with  the  advowson  to  the  seven  children,  that  the  Master  of  the  Rolls  had 
decided  rightly  in  giving  the  exercise  of  the  right  according  to  seniority.  They 
referred  to  the  rule  as  to  coparceners,  where  in  the  case  of  non-agreement  the  eldest 
would  present,  and  urged  that  this  was  not  founded  on  any  right  peculiar  to  co- 
parceners, but  on  the  simple  fact  of  non-agreement,  and  that  it  was  equally  applicable 
to  tenants  in  common  ;  they  cited  2  Rol.  Abr.  p.  346,  (2)  with  the  authorities  there 
mentioned,  and  Co.  Litt.  166  b.,  186  b. ;  and  commented  on  Seymour  v.  Bennet  (2 
Atk.  482),  and  Earl  of  CTa-[446]-'«n</(Wi  v.  Hornby  (1  P.  W.  446),  but  insisted  that 
there  was  no  real  authority  in  favour  of  either  deciding  by  lot  or  by  the  majority. 

[The  Lord  Chancellor.  You  need  not  say  anything  about  the  majority  ; 
there  is  no  authority  for  so  settling  the  right.] 

The  argument  on  behalf  of  C.  P.  Johnstone  was  this,  namely,  that  there  was  a  trust 
which  the  Court  would  carry  out,  that  the  right  of  presentation  was  no  part  of  the 
advowson,  that  it  either  belonged  to  the  heir,  or,  taking  such  authority  as  there  was 
on  the  jjoint  and  drawing  some  line  by  analogy,  that  the  tenants  in  common  not 
agreeing  the  eldest  ought  to  exercise  the  right. 

The  case  of  Taylor  v.  Frobisher  (5  De  G.  &  S.  191),  was  mentioned  on  the  question 
of  remoteness. 

Mr.  Hoare  appeared  for  the  trustees  of  the  will  of  AVilliam  Johnstone  the  son. 

Mr.  Schomberg  was  for  Frederick  C.  Johnstone,  the  administrator  of  Eichard 
Johnstone,  one  of  the  seven  children  who  was  dead. 

Mr.  Shebbeare,  for  the  executor  of  the  surviving  trustee  of  the  testator,  stated 
that  his  client  was  ready  to  present  any  person  whom  the  Court  might  appoint. 

Mr.  Glasse  replied.  He  pressed  the  decision  of  Lord  Hardwicke  in  Seymour  v. 
Bennet  (2  Atk.  482)  as  being  in  point,  and  as  laying  down  the  rule  which  ought  to 
be  followed  in  the  present  case. 

[447]  The  Lord  Chancellor.  The  doubt  I  have  had  in  this  case  has  been 
upon  the  question  of  the  right  of  the  heir  at  law,  but  I  have  come  to  the  conclusion 
that  upon  that  point  the  decision  of  the  Master  of  the  Rolls  is  quite  right,  and  that 
there  is  nothing  left  undisposed  of.  The  legal  estate  in  everything  is  given  to  the 
trustees,  and  the  question  is  whether  there  is  any  resulting  trust  to  the  heir  at  law 
as  to  this  right  of  presentation,  and  I  think  there  is  not.  The  will  is  extremely 
inartificially  framed.  Everything  real  and  personal,  including  this  advowson,  is 
given  to  the  trustees,  the  trust  being  to  sell  everything,  and  to  give  to  certain 
persons  the  enjoyment  of  the  proceeds  of  the  sale.  Then  the  testator,  adverting  to 
the  fact  that  one  of  his  sons  was  the  person  who  held  the  living,  desires  that  the 
advowson  shall  not  be  sold  during  the  son's  lifetime,  a  precaution  apparently  un- 
necessary, but  not  really  .so  when  you  couple  with  the  advowson  the  piece  of  land 
which  there  was  in  the  parish  adjoining  the  glebe,  and  of  which  I  suppose  he  was 
seised  in  fee,  and  which  therefore  was  to  go  with  the  living.  He  meant  to  say  that 
none  of  the  property  in  the  parish  of  Culmington  was  to  he  sold  so  as  to  interfere 
with  the  son's  enjoyment ;  but,  subject  to  that,  the  direction  was  the  same  as  if 
everything  had  been  given  to  the  trustees  upon  trust  to  sell,  and  until  sale  to  permit 
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the  property,  the  subject  of  the  devise,  to  be  enjoyed  by  the  persons  who  were  to 
take  the  produce  of  the  sale. 

The  advowson  is  thus  to  ))e  enjoyed  by  certain  tenants  in  common,  for  that  is 
what  it  comes  to,  and  is  to  be  sold  as  soon  as  it  can  be,  and  if  it  can  be  sold  the  right 
to  present  accrues.  The  right  accrues,  not  l)y  way  of  resulting  trust  to  the  heir  at 
law,  but  as  part  of  the  enjoyment  of  the  corpitg.  How  is  it  to  bo  enjoyed  I  It  is 
[448]  true  there  is  very  little  of  authority  on  the  subject;  but  I  think.'with  great 
respect  to  the  Master  of  the  Kolls,  that  what  there  is  appears  all  to  point  one  way, 
namely,  that  if  the  parties  cannot  agree  they  must  draw  lots.  There  is  the  authority 
of  Lord  Hardwicke,  who,  in  a  case,  Sei/mour  v.  Hennd  {2  Atk.  48-'),  not  exactly  this 
but  closely  resembling  it,  directed  that  the  parties  were  to  draw  lots  as  to  who  was 
to  present  to  an  office  in  the  Prerogative  Court  ;  and  ho  said,  not  merely  in  the 
reported  judgment  but  in  the  decree  itself,  that  the  Court  gave  the  direction  in 
analogy  to  what  it  does  in  the  case  of  tenants  in  common.  The  words  of  the  decree 
are,  "  the  Plaintift'  and  the  Defendant  refusing  to  agree  in  the  nomination  of  an\-  one 
person  to  the  said  vacant  office  of  clerkship,  his  Lordship  doth  tleclare  that  the  like 
rule  ought  to  be  observed  in  this  case  as  in  the  case  of  a  partition  of  an  advowson  at 
common  law  between  tenants  in  common,  and  that  they  ought  to  nominate  the 
person  to  be  appointed  to  such  office  of  clerkship  by  turns,  and  that  the  Plaintift'  and 
Defendant,  or  any  person  to  be  authorized  by  them  respectively  by  any  writing,  Arc, 
do  go  before  the  Master,  and  in  his  presence  draw  lots  for  their  turns  of 
nomination."  (3) 

The  authority  thus  afforded  by  Lord  Hardwicke  is  certainly  not  contradicted,  but 
very  much  confirmed,  by  what  little  other  authority  there  is  upon  the  subject.  A 
reference  was  made  to  RoUe's  Abridgement  (it  is  in  Norman  French  and  the 
language  is  a  little  loose)  as  to  who  [449]  is  to  present  to  a  church  in  the  case  of 
coparceners,  tenants  in  common  or  joint  tenants ;  and  it  is  there  said  that  if  they 
cannot  agree  the  eldest  shall  present  on  the  first  voidance,  and  on  the  second  the 
second,  and  so  on,  plainl}'  intimating  that  what  Kolle  was  there  particularly  speaking 
of  were  coparceners  and  coparceners  only.  The  section  is  one  of  a  number  of  sections 
relating  to  the  presentation  by  coparceners,  tenants  in  common,  and  joint  tenants ; 
and  it  is  quite  clear  that  that  particular  provision  had  reference  only  to  coparceners. 
The  word  "  eigne,"  applied  to  the  person  to  present,  is  a  word  which  has  reference  to 
coparceners,  and  that  word  and  the  enifia  pars  derived  from  it  relate  to  coparceners, 
and  to  coparceners  only.  Whatever  authority  therefore  is  to  be  deduced  from  this 
book,  which  speaks  of  coparceners  not  presenting  altogether  but  successive,  must  be 
taken  as  an  authority  applicable  to  coparceners  as  a  class  distinguishable  from 
tenants  in  common  and  joint  tenants  ;  and,  that  being  so,  it  is  no  authority  whatever 
for  tenants  in  common  presenting  successive. 

I  must  confess,  however,  that,  even  if  there  had  not  been  any  reason  of  the  kind 
I  have  just  mentioned,  I  should  have  been  very  slow  to  adopt  the  doctrine  of 
"  eigne  "  about  tenants  in  common,  because  it  is  of  the  very  essence  of  tenants  in 
common  that  they  acquire  or  may  acquire  their  title  by  different  instruments.  The 
common  illustration  always  is,  that  if  there  be  three  or  more  joint  tenants  and 
coparcener.?,  and  they  all  convey,  that  they  become  tenants  in  common.  A\  hat  is  the 
meaning  of  the  eldest  tenant  "in  common^  I  can  understand  when  a  tenancy  in 
common  has  been  created  by  a  devolution  from  coparcenary,  that  one  of  the  tenants, 
although  not  the  eldest,  may  stand  in  the  place  of  the  eldest  coparcener,  and  may 
thus  have  a  sort  of  right  by'eigneship  ;  but,  as  to  tenants  in  common  not  created  by 
the  severance  [450]  "or  destruction  of  a  coparcenary,  the  term  eldership  has  no 
meaning.  One  person  may  be  the  eldest  although  he  may  have  derived  his  title 
yesterday,  and  the  youngest  may  have  derived  his  title  for  a  longer  period  of  time. 
I  think, 'therefore,  that  there  is"  no  analogy  furnished  by  the  case  of  eldership  in 
coparcenary  which  can  possibly  be  applicable  to  the  case  of  tenants  in  common. 

Besides,  the  authority  of  Lord  Hardwicke  in  the  case  I  have  referred  to,  there  is 
a  passage  in  Co.  Litt.  l"86  a.,  where  a  difference  is  evidently  pointed  out  between 
joint  tenants  and  tenants  in  common  and  coparceners,  for  it  is  stated  that  if  tw'o  or 
more  coparceners  cannot  agree,  the  result  is  that  they  may  present  successive,  in- 
timating that  such  could  not  be  the  case  as  to  any  person  claiming  a  right  in  common 
other  than  in  coparcenary. 
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I  think,  therefore,  that  the  order  of  the  Master  of  the  Rolls  is  inaccurate,  and 
that  we  must  refer  it  to  the  Judge  for  the  Vacation,  who  will  refer  it  to  his  clerk,  to 
settle  by  lot  between  the  seven  who  shall  nominate,  and  then  the  trustee  must  present 
the  person  who  may  be  selected  by  the  party  who  draws  the  lot.  The  costs  of  all 
parties  must  come  out  of  the  testator's  estate. 

Thk  Lord  Justice  Knight  Bkuce.  I  wish  that  I  could  have  seen  my  way  to 
the  conclusion  at  which  the  Master  of  the  Rolls  has  arrived  in  favour  of  the  heir  of 
the  family  who  has  a  son  in  orders.  I  regret  very  much  to  be  obliged  to  decide 
against  liim,  but  I  feel  myself  constrained  to  come  to  the  same  conclusion  as  the 
Lord  Chancellor.  Li  reference  to  the  shares  which  are  in  settlement,  we  think  that 
the  tenants  for  life,  and  not  the  trustees,  should  represent  those  shares.  As  we  only 
now  provide  for  one  presentation,  if  as  may  possibly  happen  the  living  shall  [451] 
again  become  vacant  before  the  sale,  the  parties  will  have  to  come  to  the  Court 
again. 

The  following  was  the  order  drawn  up  in  pursuance  of  the  foregoing  decision. 

"  Upon  the  petition,  &c.  And  upon  hearing  counsel  for,  &c.  Their  Lordships 
do  order  that  the  said  order  of  the  Master  of  the  Rolls  dated  the  2d  day  of  August 
1856  be  varied.  And  their  Lordships  do  declare  that  the  right  of  presentation  to  the 
Rectory  of  Culmington  mentioned  in  the  will  of  Charles  Johnstone  the  testator  in  the 
petition  named  upon  the  avoidance  thei'cof  liy  the  death  of  the  said  testator's  son 
William  Johnstone  the  last  incumbent  thereof  passed  by  the  will  of  the  said  testator 
Charles  Johnstone  and  that  such  right  of  presentation  is  now  vested  in  the  Defend- 
ant John  Lloyd  the  surviving  executor  of  the  will  and  devisee  of  the  trust  estates  of 
the  Defendant  Henry  Lloyd  deceased  the  last  surviving  trustee  of  the  will  of  the 
said  testator  Charles  Johnstone  for  the  benefit  of  the  following  seven  persons  (that  is 
to  say)  the  Defendant  Charles  Phillips  Johnstone,  the  Defendant  John  Johnstone, 
the  Petitioner  George  Johnstone,  the  Petitioner  Catherine  Baugh  widow,  the 
Petitioner  Dame  Loui.sa  Elizabeth  Parke  widow,  the  Petitioner  Jane  Jennings  widow, 
and  Frederick  Charles  Johnstone  in  the  petition  named  the  administrator  with  the 
will  annexed  of  the  Plaintiff  Richard  Johnstone  deceased,  as  tenants  in  common. 
And  such  persons  not  agreeing  upon  the  clerk  to  be  nominated  for  presentation  to 
the  said  living  by  the  said  Defendant  John  Lloyd,  It  is  ordered  that  such  seven 
persons,  or  their  respective  solicitors  on  their  behalf,  do  draw  lots  which  of  them 
[452]  shall  nominate  a  clerk  for  presentation  to  the  said  living  by  the  said  John 
Lloyd  Ijefore  the  Judge  to  whose  Court  these  causes  are  attached,  or  during  the 
Vacation  before  any  other  Judge  of  this  Court.  And  it  is  ordered  that  the  said 
Defendant  John  Lloyd  do  present  to  the  said  living  upon  the  said  avoidance  such 
clerk  as  shall  be  nominated  by  such  one  of  the  said  seven  persons  as  shall  be  named 
in  the  certificate  of  the  chief  clerk  as  the  person  by  lot  entitled  to  nominate  the 
clerk  for  presentation  to  the  said  living  as  aforesaid.  And  as  soon  as  may  be  after 
such  presentation  shall  have  been  made.  It  is  ordered  that  the  said  advowson  of  the 
said  Rectory  of  Culmington,  and  the  said  testator's  messuages  lands  and  heredita- 
ments situate  in  the  parish  of  Culmington  in  the  county  of  Salop,  be  sold  with  the 
approbation  of  the  said  Judge,  And  it  is  ordered  that  the  money  to  arise  by  the  said 
sale  be  paid  into  the  bank  with  the  privity  of  the  Accountant-General  of  this  Court 
to  the  credit  of  these  causes."  The  order  then  gave  directions  as  to  payment  of  the 
costs  of  all  parties  out  of  the  testator's  estate,  and  ordered  that  the  petition  presented 
by  the  Appellants  to  the  Master  of  the  Rolls  should  in  all  other  respects  stand  over 
to  be  disposed  of  by  His  Honour,  with  liberty  to  any  of  the  parties  to  apply. 

(1)  The  following  is  from  the  minutes  of  the  order  pronounced  by  the  Master  of 
the  Rolls. 

Declare  that  the  right  of  presentation  to  the  Rectory  of  Culmington  passed  bv  the 
will  of  the  testator  Charles  Johnstone,  and  is  now  vested  in  John  Lloyd,  the  executor 
of  the  will  of  Henry  Lloyd  the  last  surviving  trustee  of  the  testator,  for  the  benefit 
of  the  seven  younger  children  of  the  testator,  their  representatives  and  assigns  as 
tenants  in  common  thereof,  and  that  the  right  to  nominate  the  clerk  to  be  presented 
to  the  living  in  the  meantime  and  until  the  sale  of  the  advowson  of  the  rectorv  is 
vested  in  the  seven  younger  children,  their  representatives  and  assigns  as  tenants  in 
common  and  is  to  be  exercised  according  to  seniority.     And  let  a  partition  be  made 
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thereof  into  seven  parts  between  the  Defendant  Charles  Phillips  .T(jhiistone,  the  Kev. 
John  Parkinson  Sill  and  Humfroy  Salwey  as  assignees  of  the  Defendant  .lohn 
Johnstone,  the  Petitioner  George  Johnstone,  the  Petitioner  Catherine  Hangh,  the 
Defendant  John  Johnstone  as  the  surviving  trustee  of  the  indenture  of  settlement 
dated  12th  July  1813,  and  made  on  the  marriage  of  the  Petitioner  Dame  Louisa 
Elizabeth  Parke  with  her  late  husband  the  Defendant  Sir  William  Parke  deceased, 
Benjamin  Collins  Brodie,  James  Cosmo  Melville,  jun.,  and  Itobert  Ballard  Woodd  the 
present  trustees  of  the  indenture  of  settlement  bearing  date  the  14th  Novemlter  1815 
and  made  on  the  marriage  of  the  Petitioner  Jane  Jennings  with  the  Defendant 
Phillip  Jennings  since  deceased,  and  Frederick  Charles  Johnstone  as  the  administrator 
of  the  Plaintiff'  Kichard  Johnstone  deceased.  And  the  Court  doth  declare  that  the 
right  to  nominate  the  clerk  to  be  presented  to  the  living  upon  the  existing  vacancy 
is  vested  in  the  Defendant  Charles  Phillips  Johnstone  as  the  eldest  of  the  tenants  in 
common,  and  that  the  right  to  nominate  such  clerk  in  the  next  succeeding  or  second 
vacancy  is  vested  in  the  Kev.  John  Parkinson  Sill  and  Humfrey  Salwov  as  assignees 
of  the  Defendant  John  Johnstone,  and  that  the  right  to  nominate  such  clerk  on  the 
next  succeeding  or  third  vacancy  is  vested  in  the  Defendant  George  Johnstone,  and 
that  the  right  to  nominate  such  clerk  on  the  next  succeeding  or  fourth  vacancy  is 
vested  in  the  Petitioner  Catherine  Baugh,  and  that  the  right  to  nominate  such  clerk 
on  the  next  succeeding  or  fifth  vacancy  is  vested  in  the  Defendant  John  Johnstone 
for  the  benefit  of  the  parties  interested  under  the  indenture  of  settlement  of  the  12th 
July  1813,  and  that  the  right  to  nominate  such  clerk  on  the  next  succeeding  or  sixth 
vacancy  is  vested  in  the  said  B.  C.  Brodie,  James  Co.smo  Melville,  jun.,  and  Kohert 
Ballard  Woodd  for  the  benefit  of  the  parties  entitled  under  the  indenture  of  settle- 
ment dated  the  14th  November  1815,  and  that  the  right  to  nominate  such  clerk  on 
the  next  succeeding  or  seventh  vacancy  is  vested  in  the  said  P'rederick  Charles 
Johnstone  for  the  benefit  of  the  several  parties  interested  under  the  will  of  the 
Plaintift"  Richard  Johnstone  deceased.  And  let  the  advowson  of  the  Rectory  of 
Culmington  and  the  testator's  messuages,  lands,  tenements  and  hereditaments  situate 
within  the  parish  of  Culmington  be  sold.  And  let  the  rest  of  the  petition  stand  over, 
and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this  Court  as  they  ma\'  be 
advised. 

(2)  The  following  is  the  pas,sage  referred  to  :  "  Presentment  al  Esglise  per  co- 
parceners tenants  en  common  ou  joyntenants  (G.).  Que  presentera  de  common 
droit :  1.  De  common  droit  sils  ne  poient  agreer,  I'eigne  presentera  al  primer  voidance 
&  al  2  le  2  coparcener  issint  oustre  chescun  en  order." 

(3)  The  decree  then  proceeded  as  follows : — "  And  that  such  of  them  to  whose 
lot  the  first  turn  shall  fall  do  nominate  a  proper  person  to  the  office  of  clerkship  now 
vacant  and  that  the  person  to  whose  lot  the  second  turn  shall  fall  do  nominate  a 
proper  person  to  such  of  the  said  offices  of  clerkship  as  shall  next  become  vacant  and 
so  from  time  to  time  alternately  and  by  turns  as  any  of  the  said  offices  of  clerkship 
shall  become  vacant." — Reg.  Lib.  1742,  folio  96. 

[453]     Tench  v.  Cheese.     Before  the  Lord  Chancellor  Lord  Cranworth  and  the 
Lords  Justices.     May  29,  June  1,  27,  1855. 

[S.  C.  24  L.  J.  Ch.  716  ;  1  Jur.  N.  S.  689 ;  3  W.  R.  500,  582.  See  Matthews  v.  Kehle, 
1868,  L.  R.  3  Ch.  696;  Allan  v.  Gott,  1872,  L.  R.  7  Ch.  439;  liellairs  y.  Bellairs, 
1874,  L.  R.  18  Eq.  517;  Hoivard  v.  Dryland,  1877,  38  L.  T.  27;  In  re  Dumhle, 
1883,  23  Ch.  D.  368.] 

A  testator  gave  his  real  and  personal  estate  to  trustees,  in  trust  to  pay  an  ainnn'ty  to 
M.  P.  S.  and  if  she  should  have  children  to  raise  £4000  for  the  younger  children, 
and  he  gave  the  residue  "with  the  accumulation  thereof  which  I  hereby  direct 
my  said  trustee  or  trustees  to  place  out  on  mortgages  or  in  (Tovernment  securities 
in  the  public  funds"  upon  trust  for  the  eldest  son  of  M.  P.  S.  on  his  attaining 
twenty-one  and  taking  the  testator's  name :  and  if  there  should  be  no  child  of 
M.  P.  S.  then  on  trust  for  E.  B.  T.  upon  attaining  twenty-five  and  taking  the 
te.stator's  name  :  at  the  expiration  of  twenty-one  years  from  the  testator's  death 
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M.  P.  S.  had  110  child.  Held,  that  the  will  contained  an  express  direction  to 
accumulate,  and  that  the  case  fell  within  the  Thellussoii  Act. 
Although  the  will  contains  no  express  direction  to  accumulate,  yet  if  an  accumulation 
nece.ssarily  takes  place  by  reason  of  the  form  in  which  the  property  is  given,  the 
case  falls  within  the  Act.  Semhle,  by  the  Lord  Chancellor  and  the  Lord  Justice 
Turner.  Held,  also,  following  the  decision  of  Houghton  v.  Boughton,  1  H.  L.  Ca. 
406,  that  the  annuity  to  M.  P.  S.  was  primarily  payable  out  of  the  personal 
estate.  By  the  Lord  Chancellor  and  the  Lord  Justice  Turner,  dubitante  the  Lord 
Justice  Knight  Bruce. 

This  was  au  appeal  from  a  decision  of  the  Master  of  the  Rolls  on  a  petition 
presented  in  the  suit,  the  main  question  raised  on  the  petition  being  whether  the 
trusts  for  accumulation  contained  in  the  will  of  John  Sherburne,  the  testator  in  the 
cause,  were  void  within  the  Thellusson  Act,  39  &  40  Geo.  3,  c.  98  :  His  Honour 
havin'f  decided  that  the  trusts  were  not  void,  the  heir  at  law,  who  was  also  one  of  the 
next  of  kin,  appealed.  The  following  are  the  circumstances  under  which  the  appeal 
was  brought. 

The  testator  John  Sherburne,  by  his  will,  dated  the  25th  April  1831,  devised 
and  bequeathed  to  two  trustees  and  their  heirs  executors  &c.,  all  his  real  and 
personal  estate  upon  trust  to  permit  his  wife  to  enjoy  his  dwelling-house  and 
furniture  durante  nduitaie,  and  "  out  of  the  rents  issues  and  profits  dividends  interest 
and  income  of  all  other  his  real  and  personal  estate "  to  raise  and  pay  his  widow 
£1000  a  year  durante  vidui-[j^b^-tate,  and  "  out  of  the  same  rents  and  profits  dividends 
interests  and  income"  to  pay  Ann  Parry  an  annuity  of  £100  a  year:  and  subject 
thereto  he  directed  the  trustees  to  stand  possessed  of  his  real  and  personal  estates 
upon  trust  to  raise  £4000  for  his  younger  children,  "and  the  rest  residue  and 
remainder  of  his  real  and  personal  estate  "  he  gave  to  his  eldest  .son  and  his  heirs, 
and  if  no  son  to  his  eldest  daughter  and  her  heirs :  and  in  case  there  should  be  no 
such  child  living  at  his  death,  then  as  to  the  whole  of  his  said  real  and  personal 
estates  and  the  accumulations  and  saving  (if  any)  upon  trust  to  pay  Maria  Parry 
Sherburne  £200  a  year,  which  upon  the  termination  of  the  wife's  interest  was  to  be 
increased  to  £500  a  year. 

The  testator  then  proceeded  as  follows  : — "  And  if  the  .said  Maria  Parry  Sherburne 
should  have  any  child  or  children  lawfully  begotten  I  direct  my  said  trustee  or 
trustees  for  the  time  being  to  raise  the  sura  of  £4000  on  my  real  and  personal  estate 
to  be  equally  divided  between  all  the  younger  children  of  Maria  P.  Sherburne  if 
more  than  one  .share  and  .share  alike  on  their  attaining  the  age  of  twenty-one  years 
and  the  share  or  shares  of  such  j'ounger  child  or  children  respectively  as  .shall 
depart  this  life  before  the  said  age  of  twenty-one  years  to  be  equally  divided  with  the 
accumulation  (if  any)  between  them  share  and  share  alike.  And  all  the  rest  residue 
and  remainder  of  my  real  and  personal  estate  with  the  accumulation  thereof  which 
I  hereby  direct  my  said  trustee  or  trustees  to  place  out  on  mortgages  or  in  Govern- 
ment securities  in  the  public  funds  upon  trust  for  the  eldest  son  of  the  said  Maria 
P.  Sherburne  and  his  heirs  and  assigns  on  his  attaining  the  age  of  twenty-one  years 
he  taking  the  name  of  Sherburne  and  if  there  should  be  no  son  of  the  said  Maria  P. 
Sherburne  then  upon  trust  for  the  eldest  [455]  daughter  of  the  said  Maria  P.  Sher- 
burne her  heirs  and  assigns  on  her  attaining  the  age  of  twenty-one  years  she  taking 
the  name  of  Sherburne.  And  in  case  there  .shall  be  no  child  or  children  of  the  said 
Maria  P.  Sherburne  or  in  case  the  child  if  Init  one  or  all  the  children  if  more  than 
one  of  the  said  Maria  P.  Sherburne  should  depart  this  life  being  a  son  or  sons  under 
the  age  of  twenty-one  years  without  leaving  any  issue  of  his  or  their  body  or 
respective  bodies  lawfully  begotten  living  at  his  or  their  death  or  respective  deaths 
or  being  a  daughter  or  daughters  under  the  age  of  twenty-one  years  without  having 
been  married  with  the  consent  of  my  said  trustee  or  trustees  for  the  time  being 
then  as  to  the  whole  of  my  said  real  and  personal  estate  and  the  accumulation  and 
savings  (if  any)  of  the  rents  dividends  and  income  thereof  subject  and  without 
prejudice  as  aforesaid  upon  trust  for  Edward  B.  Tench  he  the  said  Edward  B.  Tench 
taking  the  name  of  Sherburne  his  heirs  executors  administrators  and  assigns  respec- 
tively absolutely  for  his  and  their  own  use  and  benefit  and  to  be  conveyed  assigned 
transferred  and  disposed  of  as  he  or  they  shall  direct  or  appoint."     Thetestator  also 
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by  his  will  gave  a  pecuniary  legacy  of  £500,  which  he  directed  should  be  raised  out 
of  his  personal  estate. 

By  a  codicil,  dated  the  28th  March  1832,  the  testator  revoked  the  gift  to  Kdward 
B.  Tench,  and  gave  to  his  trustees  in  the  following  terms— "the  whole  of  my  real 
and  personal  estate  \yith  the  accumulation  and  savings  (if  any)  subject  to  the 
provisions  and  conditions  mentioned  in  my  said  will  in  trust  for  John  Sherburne 
Tench  his  heirs  executors  administrators  and  as.signs  respectively  absohitelv  on  his 
attaining  the  age  of  twenty-five  years  he  the  said  John  Sherburne  Tench  taking  the 
name  and  bearing  the  arms  of  Sherburne.  And  if  the  said  John  Sherburne  Tench 
should  not  attain  the  age  of  [456]  twenty-five  years  and  should  die  without  leaving 
lawful  issue  then  I  give  the  whole  of  my  real  and  personal  estate  and  the  savings 
(if  any)  to  my  trustees  above  named  their  heirs  e.xecutors  administrators  and  assigns 
in  trust  for  the  use  and  benefit  of  P^dward  B.  Tench  upon  his  attaining  the  age  of 
twenty-five  years  he  the  said  Edward  B.  Tench  taking  the  name  and  bearing  the 
arms  of  Sherburne." 

The  testator  died  on  the  13th  December  1832  without  ever  having  had  any  issue, 
and  his  widow  died  in  1835  :  Maria  Parry  Sherburne  married  Mr.  Archljold,  but 
never  had  any  children,  and  she  was  still  living. 

The  period  of  twenty-one  years  from  the  testator's  death  having  expired  on  the 
13th  December  1853,  and  there  being  considerable  accumulation  and  a  large  surplus 
of  income  beyond  the  annuity  of  £500  a  year,  the  testator's  heir  at  law  presented  a 
petition,  praying  a  declaration  that  the  trust  for  accumulation  in  the  will  beyond 
twenty-one  years  from  the  testator's  death  was  void,  and  that  it  might  be  also 
declared  that,  subject  to  the  annuity  to  Mrs.  Archbold,  the  Petitioner  was,  as  heir 
at  law,  entitled  to  the  rents  of  the  testator's  real  estate,  and,  as  one  of  the  next  of 
kin,  to  a  share  of  the  income  of  the  personal  estate  "from  the  said  14th  day  of 
December  1853  "until  there  should  be  issue  of  Maria  Parry  Archbold  entitled  in 
possession  under  the  said  will  to  the  testator's  real  and  personal  estate,  or  until  the 
Plaintiffs,  John  S.  Tench  and  Edward  B.  Tench,  or  one  of  them,  should  become 
entitled  in  possession  of  the  same  estates,  and  the  petition  prayed  payment  and 
consequential  directions. 

This  petition  was  heard  by  the  Master  of  the  Rolls  in  July  1854;  and  in 
November  following  His  Honour  de-[457]-livered  judgment,  holding  that  the  will 
contained  no  express  direction  to  accumulate  ;  that  the  accumulation  took  eft'ect  by 
reason  of  the  law  and  practice  of  the  Court  and  not  by  reason  of  any  direction  given 
by  the  testator,  and  that,  this  being  so,  the  case  did  not  therefore  come  within  the 
meaning  of  the  Thellusson  Act.  On  another  point  which  was  raised  by  the  petition, 
namely,  whether  the  annuity  to  Mrs.  Archbold  ought  to  be  paid  jiari  passu  out  of 
the  real  and  personal  estate  or  exclusively  out  of  the  personal  estate.  His  Honour 
gave  no  opinion. 

A  full  report  of  the  hearing  before  the  Master  of  the  Rolls  will  be  found  in  the 
19th  Volume  of  Mr.  Beavan's  Reports,  p.  3,  from  which  the  foregoing  statement  of 
the  will  and  codicil  and  other  facts  has  been  taken. 

The  Petitioner,  the  heir  at  law  and  also  one  of  the  next  of  kin  of  the  testator  as 
above  stated,  appealed  from  the  decision  of  the  Master  of  the  Rolls,  raising  also  the 
question  of  the  mode  in  which  the  annuity  ought  to  be  paid  ;  and  the  appeal  now 
came  on  to  be  heard  before  the  full  Court. 

Mr.  Follett  and  Mr.  G.  L.  Russell,  for  the  Appellant.  The  decision  of  the  Master 
of  the  Rolls  proceeded  on  the  ground  that  the  will  in  this  case  contained  no  express 
direction  to  accumulate,  and  that  the  Thellusson  Act  only  applies  to  an  express  direc- 
tion to  accumulate,  and  does  not  affect  what  may  be  termed  a  necessary  accunudation. 
The  Appellant,  however,  submits,  first,  that  there  is  in  this  will  an  express  direction 
to  accumulate,  and,  secondly,  that,  if  there  is  not,  the  distinction  taken  by  His  Honour 
cannot  be  maintained.  On  the  first  point,  namely,  the  construction  to  be  jnit  on  the 
[458]  terms  used  by  the  testator,  the  Master  of  the  Rolls  was  influenced  by  the  case 
of  The  Corporation  of  Bridgnorth  v.  Collins  (15  Sim.  538),  but  we  refer  to  Shatv  v.  Bhodes 
(1  Myl.  &  Cr.  135  ;  S.  C.  sub  nomine  Evans  v.  Hellier,  5  CI.  iV;  Fin.  114),  M'Honahl  v. 
Bryce  (2  Keen,  276),  Halford  v.  Stains  (16  Sim.  488),  and  Morgan  v.  Morgan  (4  De  G. 
&  S.  164),  as  being  inconsistent  with  that  construction  and  in  favour  of  the  construc- 
tion for  which  the  Appellant  contends.     Supposing,  however,  that  the  will  does  not 


1312  TENCH   V.    CHEESE  6  DE  0.  M.  &  G.  459. 

contain  any  express  direction  to  accumulate,  we  insist  that,  the  necessary  effect  of 
what  tho  testator  has  directed  being  to  cause  an  accumulation,  the  result  is  the  same 
as  if  there  had  been  an  express  direction,  and  that  therefore  the  case  is  within  the 
statute :  it  is  submitted  that  the  view  taken  by  the  Master  of  the  Rolls  on  this  point 
is  not  correct :  the  late  Vice-Chancellor  of  England  indeed,  in  Elhwne  v.  Goode  (14 
Sim.  165),  expressed  an  extra-judicial  opinion  to  the  same  effect  referring  to  Eyre  v. 
Marsilen  ('1  Keen,  564);  it  is  however  impossible  to  reconcile  it  with  the  decision  in 
(Iritjiths  V.  J'ere  (9  Ves.  127)  and  other  cases:  the  statute  not  only  strikes  out  the 
direction  to  accumulate,  leaving  all  the  other  dispositions  untouched,  but  by  putting 
a  stop  to  the  accumulation  it  makes  the  will  inoperative  and  hands  over  the  property 
to  the  heir  at  law  or  next  of  kin  as  in  the  case  of  intestacy  ;  Edivards  v.  Tuch  (3  De 
G.  Mac.  &  G.  40),  Burt  v.  Sturt  (10  Hare,  415).  The  consequence  of  adopting  the 
view  taken  by  the  Master  of  the  Kolls  would  be  to  enable  any  man  to  evade  the 
statute  altogether  by  simply  directing  his  estate  to  be  administered  by  the  Court, 
since  the  practice  of  the  Court  is  always  to  accumulate. 

[459]  They  mentioned  also  the  cases  of  Pride  v.  Foohs  (2  Beav.  430),  and  The 
Attorney-General  v.  Jlfwd  (19  Jur.  361,  since  reported  4  De  G.  Mac.  &  G.  843),  as  to 
the  obligation  to  accumulate  which  was  imposed  by  the  will  on  the  trustees.  They 
further  contended  that  the  annuity  of  £500  ought  to  be  paid  exclusively  out  of  the 
personal  estate,  relying  on  Boughton  v.  Boufjhton  (1  H.  L.  Ca.  406),  as  a  case  precisely 
in  point,  and  citing  Tidd  v.  Lister  (3  De  G.  Mac.  &  G.  857). 

[The  Lord  Justice  Turner  mentioned  Roberts  v.  Jl'alker  (1  Russ.  &  M.  752)  as 
an  authority  on  the  other  side,  and  at  a  subsequent  stage  of  the  argument  Generr/  v. 
Fitzfferald  (Jacob,  468).(1) 

Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper  supported  the  decision  appealed  from. 
They  relied  generally  on  the  line  of  reasoning  adopted  by  the  Master  of  the  Rolls, 
citing  Jl'ihm  v.  Wilson  (1  Sim.  N.  S.  288;  see  p.  298)  to  shew  that  the  Court  must 
keep  strictly  within  the  terms  of  the  Act,  and  insisting  that  the  Act  made  a  clear 
distinction  between  a  direction  to  accumulate  and  the  mere  postponement  of  enjoy- 
ment. They  drew  attention  to  the  fact  that  the  view  of  the  statute  taken  by  the 
Master  of  the  Rolls  had  been  brought  before  the  House  of  Lords  in  the  argument  of 
Evans  v.  Hellier  (5  CI.  &  Fin.  114).  They  referred  to  the  case  of  The  Corporation  of 
Bridg-l'i60']-north  v.  Collins  (15  Sim.  538)  and  Morgan  v.  Morgan  (4  De  G.  &  S.  164), 
contending  that  they  were  irreconcilable,  and  that  one  or  other  must  be  overruled, 
but  sulimitting  that  the  former  was  correct.  They  cited  Griffiths  v.  Vere  (9  Ves.  127), 
observing  that  Lord  Eldon  there  instanced  a  case  in  which,  by  the  combined  operation 
of  a  direction  to  accumulate  for  twenty-one  years  and  the  infancy  of  the  devisee,  an 
accumulation  might  go  on  for  forty  years.  They  also  mentioned  and  commented  on 
McDonald  v.  Brr/ce  (2  Keen,  276),  Eyre  v.  Marsden  (2  Keen,  564;  4  Myl.  &  Cr.  231), 
Lomhe  V.  Stoughton  (12  Sim.  304),  Bryan  v.  Collins  (16  Beav.  17). 

Mr.  FoUett  replied.  (2) 

The  Lord  Chancellor.  This  case  has  been  very  fully  and  ably  argued,  and 
the  interval  which  has  elapsed  since  the  rising  of  the  Court  on  the  first  day  of  the 
hearing,  having  given  an  opportunity  of  looking  into  the  judgment  of  the  Master  of 
the  Rolls  and  the  authorities  which  have  been  referred  to,  I  see  no  reason  why  the 
Court  should  delay  the  parties  by  postponing  its  judgment ;  and  being  of  opinion 
that  the  view  taken  by  the  Appellant  is  correct,  I  will  proceed  to  state  shortly  the 
grounds  for  the  conclusion  at  which  I  have  arrived. 

"We  have  in  this  case  to  deal  with  one  perhaps  of  the  most  ill-drawn  Acts  to  be 
found  in  our  statute  book ;  and  it  is  rather  singular  that  it  should  be  so,  for  it  is 
[461]  well  known  that  it  was  introduced  in  consequence  of  a  very  important  will 
under  the  sanction  of  the  Lord  Chancellor  of  that  day,  that  it  was  much  considered 
and  underwent  great  discussion,  everyone  concerned  feeling  the  importance  of  the 
subject :  it  is,  however,  notwithstanding  framed  unfortunately  in  such  very  obscure 
language,  that  it  has  been  found  exceedingly  difficult  to  apply  it  to  the  different  cases 
which  from  time  to  time  have  arisen. 

The  ground  on  which  the  Master  of  the  Rolls  has  proceeded  in  the  case  before  us 
is  this  : — he  says  that  there  is  no  express  direction  in  the  will  to  accumulate,  that  the 
accumulation  takes  place  not  by  reason  of  any  direction  of  the  testator,  l)ut  by  reason 
of  the  property  being  given  contingently  after  an  indefinite  lapse  of  years,  during 
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which  time,  if  there  is  nobody  to  enjoy  it,  it  must  by  the  rule  of  the  Court  bo  accumu- 
lated, and  that  this  is  not  what  the  statute  in  terms"  points  out  or  moans  to  restrain. 
I  do  not  think,  for  the  reason  I  will  state,  that  it  is  necessary  for  me  now  to  decide 
whether  this  view  of  the  Act,  which  also  seems  to  have  been  "entertained  bv  the  late 
Vice-Chancellor  of  England,  be  or  be  not  the  correct  one,  but  I  should  not  l)e"  discharg- 
ing my  duty,  if  I  were  not  to  state  that  ray  opinion,  so  far  as  it  goes,  is  that  the 
distinction  is  an  unsound  and  impossible  one.'  If  a  testator  directs  that  to  bo  done 
which,  as  a  necessary  consequence,  leads  to  an  indefinite  accumulation,  he  must  within 
the  nieaning  of  the  statute  be  taken  to  have  directed  accumulation  ;  that  lests  on  a 
principle  of  law  which  is  applied  to  every  case  and  is  pre-eminently  applicable  in 
cases  of  construction  of  wills. 

It  was  only  yesterday  that  I  happened  to  meet  with  one  of  the  learned  Judges 
(Mr.  Baron  Parke),  and  talking  with  him  on  a  subject  germane  to  tlie  present,  [462] 
he  mentioned  a  case  which  struck  me  as  having  considerable  application  to  tlie  one 
before  us.  He  said  that  early  in  his  judicial  career  an  action  for  trespass  was  brought 
against  a  persoTi  for  having  thrown  a  (piantity  of  lime  or  gravel  into  the  garden  of 
his  neighbour's  house  ;  the  Defendant  pleaded  not  guilty,  and  it  turned  out  upon  the 
evidence  that  he  had  directed  one  of  his  workmen  to  accumulate  upon  liis  the 
Defendant's  own  ground  adjoining  the  garden  in  question  a  great  quantity  of  earth 
gravel  and  lime  but  had  expressly  told  the  man  to  take  particular  caro  that  the 
neighbour  was  not  damaged  ;  he  however  had  directed  the  accumulation  to  be  maile 
in  such  a  mode  that  the  jury  were  satisfied  that  the  necessary  consequence  was  that 
a  portion  of  the  lime  would  fall  over  into  the  garden  ;  the  learned  Judge  said  that  he 
had  very  much  doubted  about  it  at  the  time  Ijut  had  since  been  satisfied  that  the 
Court  came  to  a  right  decision  in  holding  that  an  action  of  trespass  laid  against  the 
master,  because  the  servant  was  only  doing  that  which  the  master  ordered  him  to 
do,  and  which  the  jury  thought  would  necessarily  lead  to  the  falling  of  the  lime  upon 
the  neighbour's  garden.  It  struck  me  that  this  was  rather  pertinent  to  the  present 
case,  for  if  such  be  the  principle  applicable  to  a  matter  of  criminal  proceeding,  inulto 
fortiori  ought  it  to  be  applied  when  we  are  looking  at  and  considering  the  language 
of  a  will  to  see  whether  the  testator  does  or  does  not  direct  that  which  is  the 
necessary  consequence  of  his  will.  The  leaning  then  of  my  opinion  is,  that,  if  I  had 
to  decide  the  point,  I  should  hold  that  if  a  testator  directs  his  property  to  go  in  such 
a  course,  that  upon  certain  contingencies  there  must  be  an  accumulation  beyond 
twenty-one  years,  he  does  direct  that  upon  those  contingencies  the  accumulation  shall 
take  place  beyond  that  time.  Nor  do  I  think  that  this  opinion  is  at  all  interfered  with 
liy  what  fell  from  Lord  [463]  Eldon  in  Griffillis  v.  Vere  (9  Ves.  127) :  in  truth  I  never 
thought  that  illustration  used  by  Lord  Eldon  was  made  with  his  usual  felicity,  where 
he  speaks  of  property  getting  into  the  hands  of  an  infant,  and  the  Court  then 
directing  it  to  be  accumulated.  Accumulation  there  has  a  different  meaning  and 
aspect  from  accumulation  directed  while  the  enjoyment  of  the  property  is  in  suspense. 
In  the  instance  of  property  coming  to  an  infant,  accumulation  is  only  just  that  which 
if  it  was  not  the  case  of  an  infant,  the  owner  might  do  for  himself  :  if  he  chooses  to 
accumulate  the  rents  instead  of  spending  them,  he  may  do  so  :  and  when  the  property 
comes  to  an  infant,  as  the  infant  has  no  will  to  say  whether  it  shall  be  spent  or 
accumulated,  the  Court  expresses  its  will  for  the  infant,  and  says  that  the  most 
advantageous  way  of  applying  the  rents  is  to  accumulate  them  for  him,  that  is,  for 
the  benefit  of  the  person  who  is  in  possession  :  this  is  a  totally  dift'orent  thing  from 
accumulating  a  fund,  so  that  it  is  to  go  as  a  suspense  fund  after  an  indefinite  lapse  of 
time  to  somebody  for  whose  benefit  it  was  not  accumulated  and  who  was  not  in  the 
enjoyment  during  the  time  of  accumulation  :  the  illustration  therefore  does  not  seem 
to  me  to  bear  at  all  upon  the  present  case.  The  opinion,  however,  which  I  have  just 
expressed,  is  beyond  the  present  question,  because  if  it  were  necessary  to  hold  that 
there  must  be  an  express  direction  to  accumulate,  I  cannot  read  this  will  without 
coming  to  the  conclusion  that  there  is  such  an  express  direction.  I  presume  it  cannot 
be  contended,  that  the  testator  must  say  in  words,  "  I  direct  my  trustees  to 
accumulate;"  if  he  gives  a  direction  which  means  the  same  thing,  that  will  lie  a 
direction  to  accumulate.  What  the  testator  here  says  is  this,  "  And  the  share  or 
shares  of  such  younger  child  or  children  respectively  [464]  as  shall  depart  this  life 
before  the  said  age  of  twenty-one  years  to  be  equally  divided  with  the  accumulation 
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(if  any)  between  them  "  (the  words  "  if  any  "  were  necessary  because  some  circum- 
stances might  have  happened  in  which  there  would  not  be  any  accumulation  at  all), 
"share  and  share  alike  and  all  the  rest  residue  and  remainder  of  my  real  and 
personal  estate  with  the  accumulation  thereof  which  I  hereby  direct  my  said  trustee 
or  trustees  to  place  out  on  mortgages  or  in  Government  securities  in  the  public  funds 
upon  trust,"  Ac.  Do  these  words,  "  which  I  hereby  direct  my  said  trustee  or  trustees 
to  place  out  on  mortgages  or  in  Government  securities  in  the  public  funds,"  mean 
"  which  I  direct  them  to  accumulate  to  make  investments  of  in  the  public  funds  from 
time  to  time  f "  It  appears  to  me  that  they  amount  to  an  express  direction  to 
accumulate.  Such  being  the  state  of  the  case,  all  the  discussion  into  which  the 
Master  of  the  Rolls  very  ably  and  elaborately  goes  on  the  several  authorities  which 
conflict  on  the  subject  is  out  of  the  question,  because  I  think  that  His  Honour,  if  he 
had  interpreted  the  will  as  I  do,  would  have  held  that  the  case  was  within  the 
statute.  I  therefore  do  not  think  it  necessary  to  notice  the  cases  of  The  Corporalion 
of  Bridgnoiih  v.  Collins  (15  Sim.  538),  Elborne  v.  Goode  (14  Sim.  165),  Morgan  v.  Morgan 
(4  De  G.  &  S.  164),  M'lJonald  v.  Bryce  (2  Keen,  276),  and  others,  which  have  been 
referred  to  in  the  argument :  they  relate  to  the  question,  what  would  have  been  the 
result  if  there  had  not  been  the  words  to  which  I  have  referred,  but  there  being  those 
words  no  question  whatever  seems  to  me  to  arise.  I  am  thus  of  opinion,  with  great 
respect  to  the  Master  of  the  Rolls,  that  he  came  to  a  wrong  conclusion,  and  that  there 
was  this  direction  to  accumulate  ;  and  the  result  is,  that  the  accumulation  must  be 
stopped  at  the  end  of  twenty-one  years. 

[465]  The  other  point  which  was  made  as  to  the  annuity  is,  I  think,  determined 
by  the  case  of  Boughton  v.  Boughtcm  (1  H.  L.  Ca.  406).  It  seems  to  me  to  have  been 
there  decided,  that  where  an  annuity  is  charged  upon  a  mixed  fund  of  real  and  personal 
estate,  if  the  real  estate  is  directed  to  be  sold,  the  ordinary  rule  that  prevails  as  to 
debts  will  prevail  in  spite  of  that  charge.  No  doubt  the  only  meaning  is,  that  it  is  to 
be  paid  out  of  the  personal  estate  if  suflicient,  and  if  insufficient  to  be  charged  upon 
the  real  estate.  This  point  was  not  decided  by  the  Master  of  the  Rolls,  because  it 
did  not  arise  :  I  have  given  my  opinion  upon  it,  and  all  that  it  will  be  necessary  to 
do  is  to  make  a  declaration  in  the  order  accordingly. 

The  Lord  Justice  Knight  Bruce.  This  case  appears  to  me  also  to  fall  within 
the  Thellusson  Act,  unless  indeed  it  is  saved  by  the  second  section  of  that  statute. 
The  Lord  Chancellor  and  the  Lord  Justice  Turner  are  both  of  opinion  that  it  is  not 
saved  by  the  second  section,  and  I  need  not  say  that  they  are  very  likely  to  be  right. 
I  am  not,  however,  entirely  free  from  doubt  as  to  the  point  on  the  second  section, 
but  the  doubt  is  of  course  immaterial. 

With  regard  to  the  question  of  throwing  the  annuity  of  £500  a  year  on  the 
income  of  the  personalty  to  the  relief  of  the  rents  of  the  real  estate,  and  not  charging 
both  with  it,  pari  passu,  according  to  their  respective  amounts,  I  entertain  some  doubt 
also ;  but  the  agreement  in  opinion  of  the  Lord  Chancellor  and  the  Lord  Justice 
Turner,  upon  this  point  likewise,  renders  the  latter  doubt  as  unimportant  as  the 
former. 

[466]  The  Lord  Justice  Turner.  It  is  not  necessary  in  this  case  to  decide  what 
will  amount  to  a  disposition  of  real  or  personal  estate,  whereby  the  profits  and 
produce  are  directed  to  be  accumulated,  and  the  beneficial  enjoyment  postponed. 
Had  it  been  necessary  to  decide  that  question,  I  should  certainly  have  desired  further 
time  to  consider  it.  Possibly  it  may  be  found  in  the  result  to  depend  upon  the 
provisions  of  each  particular  instrument,  whether  on  the  true  construction  of  the 
instrument  the  accumulation  was  a  primary  object  or  incidental  merely.  In  the 
present  case,  however,  as  I  have  already  observed,  it  does  not  seem  to  me  to  be 
necessary  to  touch  that  point,  for,  as  I  understand  this  will,  it  contains  an  express 
direction  to  accumulate  the  income  of  the  property ;  and  no  one  has  doubted,  or  can 
doubt,  that  if  there  be  an  express  direction  to  accumulate  beyond  the  period  allowed 
by  law,  that  accumulation  must  fail.  The  directions  of  this  will  are  in  these  terms  : 
"  And  all  the  rest,  residue  and  remainder  of  my  real  and  personal  estate,  with  the 
accumulations  thereof,  which  I  hereby  direct  my  said  trustee  or  trustees  to  place  out 
on  mortgages,  or  in  Government  securities."  It  seems  to  me  that  the  words  "  which  I 
hereby  direct"  have  reference  to  the  immediately  preceding  words  of  accumulation, 
and  are  to  be  read  "which  accumulation  I  hereby  direct,"  and  that  the  case  therefore 
falls  directly  within  the  statute. 
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That  question  l)eing  so  disposed  of,  it  was  argued,  that  according  to  the  decided 
cases,  the  direction  to  accumulate  was  to  be  struck  out  of  the  will,  leaving  the  other 
directions  in  the  will  to  take  ettoct ;  but  I  think  this  argument  rests  upon  a  misunder- 
standing of  some  expressions  used  by  Lord  Langdale,  for  the  ell'eet  of  the  argument, 
if  it  prevailed,  would  be  wholly  to  repeal  the  [467]  provisions  of  the  st^itute,  and  to 
have  the  accumulations  to  take  affect  according  to  the  intentions  of  the  testator 
against  the  provisions  of  the  statute. 

There  remains  then  the  question  upon  the  subject  of  the  annuitv.  I  agree  in 
the  opinion  expressed  by  the  Lord  Chancellor  upon  that  point,  that  "the  ease  is  in 
that  respect  wholly  governed  by  Boiighkm  v.  Buuyhtun,  which,  as  I  understand  it, 
establishes  this  distinction,  that  where  there  is  a  mixed  fund  of  real  and  persoiuil 
estate,  the  mere  fact  of  the  real  and  personal  estate  being  given  together  does  not 
constitute  them  a  mixed  fund  for  the  payment  of  debts,  legacies  or  annuities  ;  but 
that  in  order  to  effect  that  purpose  there  must  be  a  direction  for  the  sale  of  the  real 
estate,  so  as  to  throw  the  two  funds  absolutely  and  inevitably  together  to  answer 
the  common  purposes  of  the  will. 

June  21.  After  the  above  decision  was  pronounced,  the  cause  came  on  to  be 
spoken  to  on  minutes  ;  and  the  personal  representative  of  the  testator's  widow,  who, 
though  served  with  the  petition  of  appeal,  had  not  appeared  as  above  stated  (see 
unte,  p.  460,  note  (h) ),  applied  for  and  obtained  permission  to  be  heard  on  the  point 
that  the  annuity  of  £500  should  be  paid  pro  raid  out  of  the  real  and  personal  estate. 
The  case  now  came  on  for  that  purpose  accordingly. 

Mr.  Elmsley,  with  whom  was  Mr.  Beavan,  appeared  for  the  representative  of  the 
widow.  He  submitted  that  the  question  was  what  was  the  testator's  intention,  and 
that  this  was  to  be  gathered  from  the  whole  will ;  that  it  was  not  neces.sary  to  im- 
£468]-pugn  the  decision  in  BotKjhton  v.  Boucjhton  (1  H.  L.  Ca.  406),  which  went  on 
the  particular  terms  of  the  will,  although  it  was  to  be  observed  that  Lord  St. 
Leonards  had  expressed  his  disapproval  of  the  judgment  there  given  (Sugden's  Law 
■of  Property,  p.  438) :  in  that  case  it  might  be  said  that  there  was  no  direction  or 
evidence  of  intention  that  the  ordinary  rule  of  administration  should  be  departed 
from,  but  in  the  present  case  a  sufficient  intention  was  to  be  collected  from  the  will 
to  enable  the  Court  to  arrive  at  the  conclusion  that  the  testator  meant  to  charge 
both  funds ;  for  instance,  the  testator,  in  giving  the  legacy  of  £500,  expressly 
charged  it  on  his  personal  estate.  He  cited  Falkner  v.  Grace  (9  Hare,  280),  and 
Young  v.  Hassard  (1  Jones  &  Lat.  466). 

Mr.  Follett  appeared  for  the  Petitioner,  but  was  not  called  on  by  the  Court. 
The  Lord  Chancellor.  I  do  not  think  there  is  any  distinction  between  the 
present  case  and  that  of  Bougldon  v.  Boughton.  In  that  case  it  was  decided  that, 
where  there  was  a  devise  and  bequest  of  a  mixed  fund  of  real  and  personal  estate 
to  trustees  upon  trust  to  receive  the  rents  and  profits  and  to  pay  certain  annuities, 
primA  facie,  the  personal  estate  is  the  primary  and  the  real  estate  the  auxiliary  fund 
for  such  payment.  This  is  the  rule,  and  it  is  better  to  have  a  rule  well  settled  than 
in  each  case  to  discuss  an  abstract  proposition  while  looking  for  the  testator's 
supposed  intention.  The  distinction  which  has  been  attempted  to  bo  drawn  from 
the  terms  of  the  gift  of  the  X500  legacy  cannot  in  my  opinion  be  made,  nor  do  I 
think  that  the  rule  laid  down  in  Boughton  v.  Boughton  is  in  any  respect  an  incon- 
venient one  :  it  may  indeed  [469]  .sometimes  militate  against  the  testator's  intention, 
but,  on  the  other  hand,  it  may  be  said  that  it  is  a  convenient  rule,  inasmuch  as  the 
personal  estate  is  more  readily  available  for  the  payment  of  charges  than  the  real 
estate.  The  decision  in  Boughton  v.  Boughton  may  appear  to  some  to  be  opposed  to 
the  intention  of  the  testator  in  that  particular  case,  but  whether  that  be  so  or  not, 
the  rule  is  there  clearly  laid  down,  and  I  cannot  see  any  distinction  which  can  be 
made  between  that  case  and  the  present. 

The  Lord  Justice  Knight  Bruce.  I  continue  to  entertain  a  doubt  upon  this 
point,  but  that  doubt  continues  to  be  immaterial  in  consequence  of  my  learned 
brother  agreeing  with  the  Lord  Chancellor. 

The  Lord  Justice  Turner.  The  case  of  Bonghton  v.  Boughton  is  in  substance 
the  same  as  this.  I  doubted  for  a  moment  whether  the  cases  were  not  distinguish- 
able in  the  circumstance  that  there  was  a  gift  in  Boughton  v.  Boughton  of  the  legacy 
antecedent  to  the  direction  for  payment ;  but,  upon  looking  at  Boughton  v.  Boughton, 


]31G  TENCH    II     CHEESE  6  DE  O.  M.  &  G.  470. 

I  find  that  the  trust  was  out  of  the  rents  and  profits  of  the  trust  estate  to  pay  the 
annuities,  without  any  preceding  gift  of  the  annuities.  In  Fulkner  v.  Grace  there 
was  a  distinction  which  probably  influenced  my  judgment,  for  the  gift  there  was  in 
moieties. 

The  following  was  the  order  drawn  up  in  pursuance  of  the  foregoing  decision  : — 

1.  Let  the  order  in  these  causes  dated  the  10th  day  of  November  1854,  so  far 
as  the  same  declares  that  the  accumulations  of  the  rents  and  dividends  incidental  to 
the  limitations  contained  in  the  will  of  John  Sherburne  deceased  the  testator  in  the 
pleadings  named  is  good  and  valid  and  orders  that  the  same  be  continued  until 
further  [470]  order  and  orders  that  the  I'eceiver  appointed  in  these  causes  be  con- 
tinued and  as  directs  the  payment  of  the  costs  of  these  suits  as  therein  mentioned 
be  reversed. 

2.  Declare  that  according  to  the  true  construction  of  the  will  of  the  said  testator 
and  in  the  events  which  have  happened  the  rents  dividends  and  income  of  the 
residue  and  remainder  of  his  real  and  personal  estates  subject  as  in  the  said  will  is 
mentioned  are  in  effect  directed  to  be  accumulated  until  an  eldest  son  or  an  eldest 
daughter  of  the  said  M.  P.  Archbold  shall  attain  the  age  of  twenty-one  years,  or 
until  some  child  of  the  said  M.  P.  Archbold  shall  die  being  a  son  under  the  age  of 
twenty -one  years  without  leaving  issue  living  at  his  death  or  being  a  daughter  under 
the  age  of  twenty-one  years  and  without  having  been  married  with  such  consent  as 
in  the  said  will  mentioned. 

3.  Declare  that  the  aforesaid  direction  for  accumulation  was  valid  only  for  the 
period  of  twenty-one  years  to  be  computed  from  the  13th  day  of  December  1832 
the  day  of  the  death  of  the  said  testator. 

4.  Declare  that  the  said  testator  died  intestate  as  to  the  rents  dividends  and 
annual  produce  of  his  real  and  personal  estate  which  have  accumulated  since  the 
14th  day  of  December  1853  the  end  of  the  said  period  of  twenty -one  years  and 
which  hereafter  during  the  residue  of  the  period  for  which  the  said  accumulation 
was  in  eflect  directed  as  aforesaid  may  accrue  due  on  the  said  residuary  real  and 
personal  estates. 

5.  Declare  that  the  residuary  real  and  personal  estates  of  the  said  testator  and 
the  accumulations  which  had  accrued  due  and  been  made  thereout  on  the  said  14th 
day  of  December  1853  the  end  of  the  said  period  of  twenty-one  years  ought  to  be 
secured  for  the  benefit  of  the  persons  who  may  become  entitled  thereto,  pursuant  to 
the  provisions  of  the  said  will. 

6.  Declare  that  the  said  Defendant  John  Taylor  Stephens  as  the  heir  at  law  of 
the  said  testator  at  the  time  of  his  death  is  entitled  to  the  rents  and  profits  of  the 
testator's  residuary  real  estates  accrued  due  since  the  said  14th  day  of  December 
1853  the  end  of  the  said  period  of  twenty-one  years  and  to  the  accumulations  of 
such  last-mentioned  rents  and  profits  and  to  the  rents  and  profits  of  the  said 
residuary  real  estates  which  hereafter  during  the  life  of  the  said  Defendant  Maria 
Parry  Archbold  or  until  the  trusts  for  accumulation  by  the  said  will  directed  as 
aforesaid  shall  have  sooner  ceased  shall  accrue  due  and  to  the  dividends  hereafter 
during  the  life  of  the  said  Maria  Parry  Archbold,  or  until  the  trusts  for  accumula- 
tion so  directed  as  aforesaid  shall  have  sooner  ceased  to  accrue  due  upon  the  fund 
which  on  the  said  14th  day  of  December  1853  had  ari.sen  from  the  accumulated 
rents  and  profits  of  the  said  residuary  real  estate. 

[471]  7.  Declare  that  the  Defendant  John  Griffiths  Beavan  the  younger  as  the 
administrator  of  the  said  testator's  widow  Mary  Ann  Sherburne  deceased,  and  the 
Defendant  John  Taylor  Stephens  as  cousin  and  one  of  the  next  of  kin  of  the  said 
testator  living  at  the  time  of  the  death  of  the  said  testator  and  the  Defendant  J.  Evans, 
as  the  executor  of  Mary  Stephens  as  cousin  and  only  other  next  of  kin  of  the  said 
testator  at  the  time  of  his  death  are  entitled  to  the  dividends  and  accumulations  of 
dividends  which  since  the  said  14th  day  of  December  1853  the  end  of  the  said 
period  of  twenty-one  years  have  accrued  on  the  said  testator's  residuary  personal 
estate  and  on  the  accumulations  thereof  on  that  day  and  also  to  the  dividends  which 
hereafter  during  the  life  of  the  said  Defendant  Maria  Parry  Archbold  or  until  the 
trusts  for  accumulation  by  the  said  will  directed  as  aforesaid  shall  have  sooner 
ceased  shall  accrue  due  on  the  said  testator's  residuary  personal  estate  and  the 
accumulations  thereof  on  the  said  14th  day  of  December  1853      And  declare,  that 
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the  said  Defendant  John  GritRths  Beavan  the  younger  as  such  administrator  of  the 
said  Mary  Ann  Sherburne  deceased  as  aforesaid  the  Defemlant  John  Taylor 
Stephens  in  his  own  right  as  one  of  the  said  next  of  kin  of  the  said  testator  and"  the 
Defendant  J.  Evans  as  such  executor  of  the  said  Mary  Stephens  deceased  as  afore- 
said, the  only  other  of  the  said  next  of  kin  as  aforesaid  are  entitled  to  the  said 
dividends  and  accumulations  of  dividends  now  due  and  hereafter  to  accrue  due  in 
the  proportions  following,  that  is  to  say,  the  said  Defendant  .Kihii  (uitliths  F.eavan 
the  younger  as  administrator  of  the  said  testator's  widow  Mary  Aim  Sherlnirne 
(leceased  to  one  moiety  or  ecjual  half  part  theieof,  and  the  Defendant  John  Taylor 
Stephens  to  one  equal  fourth  part  thereof,  and  the  Defendant  J.  Kvans  as  executor 
of  the  said  Mary  Stephens  deceased  to  the  remaining  one  equal  fourth  part  thereof. 

8.  Declare  that  the  annuity  of  £1000  per  ainium  by  the  said  will  given  to  the 
testator's  widow  for  her  life  and  the  annuity  of  £100  per  annum  by  the  will  given 
to  Ann  Parry  for  her  life  and  the  successive  annuities  of  £i'00  and  .£."jOO  by  the 
said  will  given  to  the  Defendant  Maria  Parry  Archbold  for  her  life  were  and  are 
primarily  charged  upon  and  payable  out  of  the  testator's  residuary  personal  estate 
in  exoneration  of  his  residuary  real  estate. 

9.  Declare  that  the  costs  of  all  parties  of  this  suit  by  the  said  order  of  the  10th 
day  of  November  ISS-t  directed  to  V)e  taxed  and  the  costs  of  all  parties  occasioned 
by  this  rehearing  and  the  inquiries  hereby  directed  except  so  much  of  such  costs  as 
may  arise  from  the  separation  of  the  funds  belongitig  to  the  said  testator's  heir  at 
law  and  his  widow  and  next  of  kin  as  aforesaid  ought  to  be  paid  out  of  the  general 
estate  of  the  said  testator  including  the  fund  accumulated  up  [472]  to  the  said  14th 
day  of  December  1853  the  end  of  the  said  period  of  twenty-one  years. 

10.  Declare  that  so  much  of  the  costs  of  this  suit  as  may  arise  from  the  separa- 
tion of  the  funds  belonging  to  the  testator's  heir  at  law  and  his  next  of  kin  ought 
to  be  apportioned  pro  rata  between  the  funds  of  the  said  heir  at  law  and  next  of  kin 
And  let  the  following  inquiries  be  made  that  is  to  say, — 

11.  An  inquiry  of  what  the  residuary  real  estates  of  the  said  testator  and  the 
accumulations  thereof  having  regard  to  the  declarations  aforesaid  consisted  on  the 
14th  day  of  December  18-53  the  end  of  the  said  period  of  twenty-one  years. 

12.  An  inquiry  of  what  the  residuary  personal  estate  of  the  said  testator  and 
the  accumulations  thereof  having  regard  to  the  declarations  aforesaid  consisted  on 
the  14th  day  of  December  1853  the  end  of  the  said  period  of  twenty -one  years. 

13.  An  inquiry  of  what  the  rents  and  profits  of  the  said  testator's  residuary 
real  estate  accrued  due  since  the  said  14th  day  of  December  1853  the  end  of  the 
said  period  of  twenty-one  years  and  the  accumulations  of  such  rents  and  profits 
having  regard  to  the  declarations  aforesaid  consist. 

14"  An  inquiry  of  what  the  dividends  and  accumulations  of  dividends  which 
since  the  said  14th  day  of  December  1853  the  end  of  the  said  period  of  twenty-one 
years  have  accrued  on  the  said  testator's  residuary  personal  estate  and  on  the 
accumulations  thereof  on  that  day  and  having  regard  to  the  declarations  aforesaid 
consist. 

15.  Refer  it  to  the  Taxing  Master  to  whom  the  taxation  of  the  cost  of  this  suit 
stands  referred  to  tax  the  costs  of  all  parties  occasioned  by  the  said  rehearing  as 
between  solicitor  and  client. 

16.  Let  the  costs  hereinbefore  directed  to  lie  taxed  and  the  costs  by  the  -said 
order  of  the  10th  day  of  November  1854  directed  to  be  taxed  be  taxed  and  paid  out 
of  itc.  such  payment  nevertheless  to  be  made  without  prejudice  to  the  funds  out  of 
which  such  costs  are  ultimately  to  be  borne  And  let  such  costs  be  paid  as  follows 
that  is  to  say  Xx.     And  let  the  following  further  inquiries  be  made  that  is  to  say, — 

17.  An  inquiry  what  is  the  amount'of  the  costs  by  the  said  order  of  the  10th 
day  of  November  1854  and  hereby  directed  to  be  taxed  which  having  regard  to  the 
declarations  aforesaid  ought  to  be'paid  out  of  the  general  estate  of  the  said  testator 
including  the  fund  accumulated  up  to  the  said  14th  day  of  December  ls5;i  the  end 
of  the  said  period  of  twenty-one  years  and  what  is  the  amount  of  the  said  costs 
which  having  regard  to  the  declarations  aforesaid  ought  to  be  paid  out  of  the  funds 
belonging  to" the  said  testator's  heir  at  law  as  aforesaid  and  what  is  the  amount  of 
the  said  costs  which  having  re-[473]-gard  to  the  declarations  aforesaid  ought  to  be 
paid  out  of  the  funds  belonging  to  the  said  widow  and  next  of  kin  as  aforesaid. 
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18.  Let  the  said  annuity  of  £500  to  the  Defendant  Maria  Parry  Archbold  be 
from  time  to  time,  until  further  order  paid  out  of  the  dividends  of  the  sum  of 
£  ,  in  Court  in  trust  in  the  said  causes  or  out  of  the  residue  thereof  after  pay- 
ment of  the  costs  hereinbefore  directed  to  be  paid  (such  residue  to  be  verified  by 
affidavit)  without  prejudice  to  the  funds  out  of  which  the  same  is  ultimately  to  be 
borne  and  paid  according  to  the  declarations  hereinbefore  contained  And  let  such 
aiuiuity  be  paid  by  two  equal  half-yearly  payments  on  &c.  the  first  payment  to  be 
made  on  &c. 

19.  Let  the  receiver  appointed  by  &c.  be  discharged  so  far  as  regards  the 
testator's  real  estates. 

20.  And  the  Defendant  John  Taylor  Stephens  by  his  counsel  undertaking  to 
keep  the  same  in  proper  repair  let  the  said  Defendant  John  Taylor  Stephens  be  let 
into  possession  of  the  real  estates  of  the  said  testator  except  the  real  estate  by  his 
will  specifically  devised  to  the  said  Defendant  Maria  Parry  Archbold  for  her  life. 

2L  And  it  is  ordered,  that  the  sum  of  £20  deposited  with  the  registrar  on 
setting  down  the  said  petition  of  rehearing  be  repaid  to  the  said  Defendant  John 
Taylor  Stephens  or  to  Mr.  John  Thomas  White  his  solicitor  Let  this  order  be 
without  prejudice  to  any  question  as  to  the  period  for  which  the  said  accumulation 
was  directed  except  as  hereinbefore  declared. 

22.  Adjourn  further  consideration  and  subsequent  costs. 

23.  Liberty  to  apply. 

(1)  A  further  point  was  also  alluded  to,  namely,  whether  the  disposition  in  question 
was  not  the  case  of  a  portion,  and  as  .such,  not  within  the  operation  of  the  statute  : 
the  counsel,  however,  for  the  Respondents,  declined  to  argue  it,  having  regard  to  what 
had  been  decided  in  the  cases  of  Edtvards  v.  Tuck,  3  De  G.  Mac.  &  Gr.  40,  and  Barrington 
v.  Liddell,  2  De  G.  Mac.  &  G.  480. 

(2)  The  personal  representative  of  the  testator's  widow,  who  would  have  been 
interested  in  contending  against  the  view  taken  by  the  Appellant  of  the  mode  in 
which  the  £500  annuity  was  to  be  paid,  though  served  with  the  petition  of  appeal, 
did  not  appear. 

[474]     Nash  v.  Hodgson.     Before  the  Lord  Chancellor  Lord  Cranworth  and 
the  Lords  Justices.     June  1,  July  7,  1855. 

[S.  C.  25  L.  J.  Ch.  186.     Distinguished,  Friend  v.  Young  [1897],  2  Ch.  422.] 

A.  being  indebted  to  B.  on  three  promissory  notes  was  applied  to  by  B.  for  payment 
on  account  of  interest  but  without  referring  to  any  debt  in  particular :  in  conse- 
quence of  this  application  A.  paid  £5  :  at  the  time  of  this  paj'ment  two  of  the 
notes  were  barred  by  the  Statute  of  Limitations  and  one  was  not  barred.  Held, 
that  the  payment  must  be  attributed  as  made  exclusively  in  respect  of  the  note 
not  barred  and  that  the  effect  was  as  to  it  to  prevent  the  operation  of  the  statute. 

This  was  an  appeal  by  the  Plaintiffs  against  an  order  of  Vice-Chancellor  Wood 
allowing  an  exception  taken  by  the  Defendants  to  a  finding  of  the  Master  on  an 
inquiry  directed  at  the  hearing  of  the  cause.  The  point  to  be  decided  was  the  effect 
of  a  payment  made  by  a  debtor  to  hi.s  creditor  in  preventing  the  operation  of  the 
Statute  of  Limitations,  9  Geo.  4,  c.  14,  upon  the  debt.  The  question  was  raised  in 
the  following  manner. 

The  Plaintiffs,  A.  D.  Nash  and  Eliza  his  wife,  on  the  16th  September  1850,  filed 
their  claim  against  Robert  Hodgson  A.  S.  Stevenson  J.  Appleton  and  H.  T. 
Appleton  stating,  that  Hanna  Maria  Smith  widow  deceased  was  at  the  time  of  her 
death,  and  that  her  estate  still  was  justly  indebted  to  the  Plaintiff  Eliza  Nash,  or  to 
the  Plaintiffs  A.  D.  Nash  and  Eliza  his  wife  in  her  right,  in  the  sum  of  £130,  2s.  5d. 
for  principal  money  and  interest  due  on  a  joint  and  several  promissory  note  dated 
the  12th  June  1841  and  made  by  H.  M.  Smith  and  the  Defendant  John  Appleton, 
whereby  H.  M.  Smith  and  John  Appleton  on  demand  jointly  and  severally  promised 
to  pay  to  the  said  Eliza  Nash  by  the  name  and  description  of  "  Miss  Eliza  Moore  " 
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the  sum  of  £200  with  lawful  interest  for  the  same;  that  H.  M.  Smith  died  on  the 
2Ist  June  1848;  that  the  Defendants  were  her  executors  and  that  the  debt  had  not 
been  paid.  The  Plaintiff  Eliza  Nash  therefore  claimed,  or  the  Plaintiffs  A.  1).  Nash 
and  Eliza  his  wife  in  her  right  claimed,  to  be  paid  the  debt  or  sum  of  £130,  2s.  5d. 
with  subsequent  interest  with  their  costs  of  the  suit  or  in  default  to  have  the 
personal  estate  of  H.  M.  Smith  administered. 

[475]  By  an  order  made  at  the  hearing  of  the  cau.so,  dated  the  7th  November 
1851,  a  reference  was  directed  to  the  Master  to  inquire  and  state,  whether  at  anv 
and  what  time  within  six  years  before  the  filing  of  the  Plaintiffs'  claim  any  and  if 
an}'  what  sum  of  money  as  and  for  interest  on  the  promissory  note  for  £200  was 
paid  by  the  Defendant  John  Appleton  or  on  his  account  and  if  so  when  and  under 
what  circumstances  ;  and  the  Master  was  to  be  at  liberty  to  state  any  circumstances 
specially. 

In  pursuance  of  this  order  the  Master  made  his  report,  dated  the  20th  February 
1854,  by  which  he  found,  that  in  June  1841  Eliza  Nash  then  VAvmi  Moore  spinster, 
being  then  staying  at  Birmingham,  received  from  John  Appleton  by  the  post  the 
promissory  note  for  £200,  and  that  in  the  letter  containing  the  promissory  note  he 
requested  her  to  lend  him  £200  on  the  security  of  the  promissory  note,  but  that  in 
answer  to  such  application  Eliza  Nash  then  Eliza  Moore  replied  she  could  only  spare 
£100  :  And  he  found  that  Eliza  Nash  then  Eliza  Moore  accordingly'  enclosed  £100  to 
John  Appleton  on  the  security  of  the  promissory  note  and  retained  the  note  in  her 
possession:  And  he  found  that  in  December  1846  there  were  other  sums  of  money 
due  and  owing  from  John  Appleton  to  Eliza  Nash  then  P]liza  Moore  for  principal  and 
interest  on  two  other  promissory  notes  for  £100  each  dated  respectively  the  29th 
September  1839  and  the  27th  January  1840  made  by  John  Appleton  and  Joseph 
Moore  a  brother  of  Eliza  Nash  exclusive  of  the  £100  secured  by  the  promissory  note 
for  £200  the  whole  of  which  sum  of  £100  together  with  interest  from  the  date  thereof 
also  then  remained  due  and  owing  to  Eliza  Nash  then  Eliza  Moore  no  sum  whatso- 
ever either  for  principal  or  interest  having  previously  to  the  16th  December  1846 
been  paid  on  account  of  the  last-mentioned  promissory  note  :  And  he  also  found  that 
in  [476]  December  1846  Eliza  Nash  then  Eliza  Moore  who  was  then  residing  with 
John  Appleton  in  the  neighbourhood  of  London  applied  to  him  for  a  payment  on 
account  of  the  interest  then  due  to  her  from  him,  and  that  thereupon  and  on  the 
16th  December  1846  John  Appleton  paid  to  her  the  sum  of  £5  on  account  of  interest 
generally  :  And  he  found  that,  the  promissory  note  for  £200  not  being  at  the  time 
she  so  received  the  sum  of  £5  in  her  own  possession  but  together  with  other 
securities  of  the  like  nature  belonging  to  her  in  the  possession  of  the  Rev.  Edward 
Madeley  of  Birmingham  her  confidential  friend,  Eliza  Nash  then  Eliza  Moore  was 
unable  to  endorse  such  payment  on  the  note  until  the  25th  December  when  she  was 
at  Birmingham  and  she  then  endorsed  the  same  on  the  note  in  the  words  and  figures 
following  (that  is  to  say)  "December  25th  1846  Received  from  Mr.  J.  Appleton  £5 
on  account  of  interest  due  on  this  note — Eliza  Moore  " :  And  he  therefore  found  that 
within  six  years  before  the  filing  of  the  Plaintiffs'  claim,  namely  on  the  16th  December 
1846,  the  sum  of  £5  was  paid  by  the  Defendant  John  Appleton  as  and  for  interest 
on  the  promissory  note  for  £200  in  the  manner  and  under  the  circumstances  before 
mentioned. 

The  Defendants  took  three  exceptions  to  the  finding  of  the  Master :  they  came 
on  to  be  argued  before  Vice-Chancellor  Wood  on  the  4th  July  1854  when  His  Honour 
overruled  two  of  them  but  allowed  the  third,  which  was  to  the  finding,  that  on  the 
16th  of  December  1846  the  sum  of  £5  was  paid  by  the  Defendant  John  Appleton  as 
and  for  interest  on  the  promissory  note  for  £200  in  the  manner  and  under  the 
circumstances  in  the  report  mentioned,  the  Defendants  insisting  that  the  Master 
ought  not  so  to  have  certified,  but  ought  to  have  certified  that  no  money  was  at  any 
time  within  six  years  before  the  [477]  filing  of  the  claim  paid  by  John  Appleton  or 
on  his  account  as  and  for  interest  on  the  said  promissory  note. 

The  order  giving  effect  to  this  decision  of  the  Vice-Chancellor  ordered  the 
Plaintiffs'  claim  to  stand  dismissed  with  costs,  except  the  costs  of  the  first  and  second 
exceptions  and  of  so  much  of  the  affidavits  used  before  the  Master  as  related  to  the 
matters  referred  to  in  those  two  exceptions.  A  report  of  the  case  as  heard  before 
the  Vice-Chancellor  will  be  found  in  the  1st  Volume  of  Mr.  Kay's  Reports,  page  650. 
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The  Plaintiffs  appealed  from  the  order  of  the  Vice-Chancellor  as  above  mentioned  ; 
and  the  case  was  in  the  first  instance  argued  before  the  Lords  Justices.  It  was 
however  sul)sequently  directed  to  be  argued  by  one  counsel  on  each  side  before  the 
full  Court  of  Appeal,  and  it  now  came  on  for  that  purpose  accordingly. 

Mr.  Serjeant  Atkinson  (Mr.  Greene  was  with  him)  for  the  Plaintiffs.  The  pay- 
ment made  in  this  case  was  according  to  the  evidence  sufficient  to  prevent  the 
operation  of  the  Statute  of  Limitations  as  to  the  note  in  question.  It  is  submitted 
that  in  a  case  where  there  are  as  here  several  distinct  debts  and  a  payment  is  made 
by  the  debtor,  it  is  a  question  of  fact  whether  the  payment  is  made  in  respect  of  all 
or  of  any  one  in  particular,  and  that  if  a  jury  found  the  payment  was  made  in  respect 
of  all  or  an}'  one,  it  would  take  either  all  or  the  one  out  of  the  operation  of  the 
statute  :  the  case  of  Jf'aters  v.  Tonqikin/;  (2  C.  M.  &  E.  723),  is  precisely  in  point, 
and  supports  our  present  contention.  He  cited  the  following  passage  from  the  Civil 
Law  (Cod.  lib.  VIII.  tit.  XLIII.  De  Solutionibus,  L.  1)  "  In  [478]  potestate  ejus  est  qui 
ex  pluribus  contractilius  pecuniam  debet  tempore  solutionis  exprimere,  in  quam  causam 
reddat :  quod  si  debitor  id  non  fecit  convertitur  electio  ad  eum  qui  accepit ; "  also 
Erskine's  Institutes,  B.  3,  tit.  4  ;  Stair's  Institutes,  Sup.  940,  ed.  1831  ;  Smith's 
Leading  Cases,  ed.  3,  vol.  i.  p.  321  b.  (note  to  Ifliitcoinh  v.  Uliiting) ;  Simson  v. 
Ingham  (2  B.  &  C.  65),  Philpott  v.  Janes  (2  A.  &  E.  41),  and  Cleave  v.  Jones  (6  Exch. 
Rep.  573)  overruling  JFillis  v.  Newliaiii  (3  Y.  &  J.  518). 

Mr.  Willcock  (Mr.  Shebbeare  was  with  him),  for  the  Defendants.  By  law  if  the 
debtor  does  not  communicate  to  the  creditor  to  which  of  several  debts  a  payment 
made  is  to  be  applied  it  is  competent  for  the  creditor  to  appropriate  it  as  he  pleases. 
The  appropriation  b\'  the  creditor  will  not  however  prevent  the  operation  of  the 
statute  :  to  do  that  there  must  be  an  appropriation  by  the  debtor,  this  right  of 
appropriation  l3y  the  debtor  being  his  own  right  and  one  not  to  be  exercised  by  the 
creditor  by  wa\'  of  delegated  authority.  The  statute  expressly  provides  that  the 
indorsement  on  the  promissory  note  shall  not  be  proof  of  payment  to  take  the  case 
out  of  the  statute.  As  to  part  payment  the  statute  leaves  that  as  it  was  previously, 
Holme  V.  Gveen  (1  Stark.  488),  and  it  rests  on  the  party  asserting  that  a  payment  is 
made  in  respect  of  a  particular  debt  to  prove  it.  (See  the  observations  of  Mr.  Baron 
Parke  in  delivering  judgment  in  Tippets  v.  Heane  (1  C.  M.  &  E.  252).)  He  cited  and 
commented  on  Mills  v.  Foivkes  (5  Bing.  N.  C.  455),  Philjioft  v.  Janes  (2  A.  &  E.  41), 
JFaiUfh  V.  Cope  (6  M.  &  W.  824),  Bum  v.  Boultm  (2  C.  B.  Rep.  476). 

[479]  Mr.  Serjeant  Atkinson  replied. 

The  Lord  Chancellor.  This  is  an  appeal  from  a  decision  of  Vice-Chancellor 
Wood,  the  question  being  whether  a  pavment  made  liy  the  Defendant  Appleton  is  to 
operate  as  an  acknowledgment  of  the  debt  claimed  l)y  the  Plaintiffs,  so  as  to  prevent 
the  effect  of  the  Statute  of  Limitations.  The  facts  are  that  the  Plaintiff  Mrs.  Nash 
held  three  promissory  notes  given  by  the  Defendant  Appleton,  one  of  them  being  for 
£200  and  dated  the  12th  June  1841  and  the  other  two  being  dated  in  and  previously 
to  January  1840.  No  payment  of  any  kind  appears  to  have  been  made  until 
December  1846,  when,  an  application  having  been  made  to  him  by  Mrs.  Nash, 
Appleton  paid  £5  on  account  of  interest.  At  that  time  the  £200  note  which  was 
given  as  a  security  for  £100  was  not  six  years  old,  but  the  other  notes  were  more 
than  six  years  old ;  Mrs.  Nash  made  an  indorsement  on  the  £200  note  that  she  had 
received  £5  for  interest  on  it ;  and  the  question  is  whether  the  payment  made  under 
these  circumstances  has  had  the  effect  of  taking  out  of  the  operation  of  the  statute 
the  £200  note,  as  to  which,  but  for  that  payment,  any  claim  would  be  now  barred. 
The  answer  to  this  question  will  turn  on  the  effect  to  be  given  to  the  circumstances, 
having  reference  to  the  several  cases  which  have  been  decided  putting  a  construction 
on  the  statute.  The  Act  makes  it  necessary  that  there  should  be  a  written 
acknowledgment  of  the  debt,  or  a  payment  on  account.  In  the  present  instance 
there  is  no  written  acknowledgment,  but  the  question  is  whether  the  payment  made 
in  1846  does  not  take  the  case  out  of  the  statute,  and  this  must  be  treated  without 
reference  to  that  part  of  Lord  Tenterden's  Act  which  requires  an  acknowledgment  in 
writing. 

[480]  The  first  class  of  cases  that  arose  related  to  the  effect  to  Be  given  to  a  simple 
payment  of  money.  In  Tippets  v.  Heane  (1  C.  M.  &  R.  252),  which  happened  a  few 
years  after  the  passing  of  the  statute,  the  facts  were  that  £10  was  paid   to  the 
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Plaintiff  by  the  direction  of  the  Defendant  within  six  years,  and  it  was  left  to  the 
jury  to  say  whether  the  payment  was  made  on  account  of  the  dei)t  in  i|iiestion  :  the 
Court  of  Exchequer  thought  that  the  question  ought  not  to  have  been  left  to  the 
jury,  because  to  take  a  case  out  of  the  statute  by  a  payment  of  money  it  must  be 
shewn  that  the  payment  is  made  as  part  payment  of  a  greater  debt,  and  it  could  not 
be  collected  from  the  fact  of  the  payment  of  £10  simply  that  there  was  a  larger  debt 
due.  The  next  case  was  that  of  H'utersv.  Tompkins  (2  C.  M.  iV-  U.  723):  there  the 
Defendant  was  indebted  upon  five  pnmiissory  notes,  namely  one  for  £100,  two  for 
£50,  and  two  for  £20 ;  and  it  wa.s  held  that  a  payment  of  interest  on  £200  by  the 
wife  of  the  Defendant,  coupled  with  what  was  said  upon  the  occasion,  was  a  payment 
l)y  the  wife  as  agent  of  the  husband  and  amounted  to  an  admission  of  a  debt  on  the 
note  of  £100  and  the  two  notes  of  £50.  The  next  case  was  that  of  Mills  v.  Fuwkes 
(5  Bing.  N.  C.  455),  the  report  of  which  was  supposed  to  be  incorrect,  but  I  have 
looked  into  it  and  find  only  a  trifling  inaccuracy  in  the  statement  of  some  of  the 
figures  which  in  no  way  affects  the  present  question.  The  Court  there  held  that  there 
was  not  such  a  part  payment  as  took  the  case  out  of  the  statute  according  to  the 
principle  of  the  decision  in  Tippets  v.  Heane  (1  C.  M.  &  R.  252) :  it  was  a  simple  pay- 
ment without  any  appropriation  or  evidence  of  intention  to  appropriate  on  the  part 
of  the  debtor.  There  was  another  point  in  that  case,  namely,  that  though  the 
creditor  could  not  apply  the  payment  to  revive  his  right  to  sue  on  an  old  debt  [481] 
barred  by  the  statute,  yet  inasmuch  as  there  was  no  appropriation  by  the  debtor  the 
creditor  might  apply  the  payments  in  satisfaction  of  the  debt  so  barred.  This 
question,  though  it  does  not  exactl}'  apply  to  the  present  case,  applies  however  so 
far  as  this  that  it  proceeds  on  the  principle  that  a  simple  payment  has  not  the  effect 
of  reviving  a  debt  barred  by  the  statute.  Then  came  the  case  of  }Fau(fh  v.  Cope  (6 
]\I.  &  V\ .  82-1),  of  which  the  facts  were  these  ;  the  Plaintiff  an  attorney  had  done  pro- 
fessional business  for  the  Defendant  in  1827  and  several  subsequent  years,  and  in  July 
1832  the  Defendant  having  been  a  witness  on  a  lunacy  inquiry  in  which  the  Plaintiff 
was  concerned  as  solicitor,  the  Plaintiff  wrote  to  him  to  ask  what  were  his  expenses 
on  that  occasion ;  the  Defendant  in  reply  requested  the  Plaintiff  to  allow  what  was 
usual  and  place  the  same  to  his  (the  Defendant's)  account :  in  March  1833  the  Plaintiff 
wrote  to  the  Defendant  informing  him  that  the  sums  allowed  were  £2,  2s.  and 
10s.  6d.  inclosing  receipts  for  those  sums  for  the  Defendant's  signature  and  con- 
cluding, "  I  will  give  you  credit  for  the  sums  in  my  account  against  you  agreeably  to 
your  note  of  the  21st  July  last;"  the  Defendant  returned  the  receipts  signed  by  him 
and  the  £2,  2s.  and  10s.  6d.  were  paid  to  the  Plaintiff  on  the  production  of  those 
receipts:  in  1838  the  Plaintiff"  delivered  to  the  Defendant  a  bill  of  costs  amounting 
to  £289,  the  first  item  being  in  1827  and  the  two  last  in  1830  and  1831,  and  in 
January  1839  brought  an  action  on  the  bill:  the  Court  held  that  there  was  not  a 
suflicient  payment  to  take  the  case  out  of  the  operation  of  the  statute,  and  in  this  view 
I  concur,  for  it  was  impossible  to  say  that  the  direction  by  the  Defendant  to  place  a 
payment  to  his  account  was  an  admission  of  a  debt  owing  by  him.  The  remaining 
ease  relied  upon  was  Burn  v.  BoiiUan  (2  C.  B.  Rep.  476).  There  the  Plaintiff  claimed 
a  sum  [482]  from  the  Defendant  in  respect  of  money  deposited  by  her  with  him  on 
the  security  of  a  promissory  note  for  the  amount :  the  Plaintiff  resided  in  the 
Defendant's  family  but  in  what  character  was  not  distinctly  shewn  ;  to  take  the  case 
out  of  the  statute  the  payment  of  various  small  sums  of  money  by  the  Defendant  to 
the  Plaintiff  at  her  request  was  relied  on,  and  the  Court  held  that  it  had  that  effect : 
what  Lord  Chief  Justice  Tindal  said  was  important,  for  he  held  that  the  payment 
could  not  be  treated  as  made  in  respect  of  wages,  that  it  did  not  bear  the  aspect  of 
charity,  and  that  the  only  conclusion  warranted  by  the  evidence  was  that  it  was  in 
respect  of  the  promissory  note. 

I  have  thus  noted  the  cases  cited  in  the  argument,  because  it  seemed  to  be 
assumed  that  there  was  some  contradiction  between  them.  I  however  see  no 
difficulty  in  reconciling  them.  They  shew  that  a  simple  payment  of  money  does  not 
take  a  debt  out  of  the  statute,  and  that  the  payment  must  be  of  a  smaller  sum  on 
account  of  a  larger.  What  I  deduce  from  them  is,  that  where  a  payment  is  made  as 
principal,  the  effect  of  it  will  be  to  take  out  of  the  operation  of  the  statute  any  debt 
which  is  not  barred  at  the  time  of  payment,  but  that  it  will  not  revive  a  debt  which 
is  then  barred  ;  and  that,  where  there  are  several  debts,  the  inference  will  be  that  the 
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payment  is  to  be  attributed  to  those  not  barred.  What  may  be  the  effect  where 
there  is  a  single  debt  consisting  of  several  items  some  of  which  are  barred,  and  some 
not,  may  be  doubtful.  Exactly  the  same  principle  applies  if  the  payment  is  made  in 
respect  of  interest.  I  cannot  therefore  concur  in  the  decision  of  the  Vice-Chancellor. 
It  appears  to  me  in  this  case  that,  there  being  three  promissory  notes  two  barred  and 
one  not  barred,  and  a  payment  made  on  account  of  interest  generally,  this  paj^ment 
must  be  attributed  to  the  note  which  was  not  barred  ;  and  [483]  if  this  were  not  so 
the  only  effect  would  be  to  treat  it  as  a  payment  on  account  of  all  so  that  in  either 
case  the  £200  note  would  be  kept  alive.  The  result  is  that  the  exception  ought  to 
have  been  overruled,  and  the  proper  consequential  directions  given  on  that  footing. 

The  Lord  Justice  Knight  Bruce.  The  credible  evidence  in  the  present  case 
renders  it  perfectly  clear,  that  when,  in  December  1846,  the  Defendant  Mr  Appleton 
made  to  Miss  Moore  (now  the  Plaintiff  Mrs.  Xash)  the  payment  of  £5,  on  the  effect 
of  which  this  cause  turns,  he  meant  it  to  be  on  account  of  interest  at  that  time  due 
to  her,  on  three,  or  some  or  one  of  three  promissory  notes,  of  which  he  was  one  of 
the  makers,  and  she  then  the  holder;  that  is  to  say,  two  dated  before  1841  and  one 
dated  in  1841,  the  last  being  the  foundation  of  this  suit. 

Perhaps  it  may  in  a  sense,  by  reason  of  the  applicability  of  the  Statute  of  Limita- 
tions in  and  before  December  1846  to  the  two  earliest  of  the  three  notes,  be  said  that  on 
those  two  notes  not  any  interest  was  then  due.  This  view  of  the  matter,  favourable 
to  the  Plaintiffs  and  of  course  unfavourable  to  the  Defendants,  is  one  that,  whether 
accurate  or  inaccurate,  I  assume  as  not  to  be  taken  ;  but  it  is  plain  that  otherwise 
than  upon  the  three  notes,  or  some  or  one  of  them,  there  was  in  December  1846  no 
debt  for  interest,  no  claim  of  interest,  no  possible  demand  for  interest,  between  Mr. 
Appleton  and  Miss  Moore.  She  had  not,  nor  could  have  had,  in  her  mind  any  other 
interest  when  she  addressed  to  him  the  request  for  a  payment  on  account  of  interest, 
which  produced  the  payment  of  the  £5  ;  nor  could  he,  I  am  satisfied,  in  making  the 
payment,  have  intended  anything  else. 

[484]  Was  it  then  his  wish  or  design  when  he  paid  the  money,  or  did  he  at  any 
time  direct  or  intimate,  that  it  should  be  applied  wholly  or  in  part  to  the  discharge  of 
interest  on  both  or  either  of  the  notes  dated  earlier  than  1841 1  This  seems  not  likely, 
and  is  not  proved.  But,  in  point  of  legal  inference  or  legal  presumption,  was  the 
effect  of  the  payment  so  ?  Let  it  be  assumed  (though  I  do  not  mean  to  express  an 
opinion)  that  it  would  have  been  so  but  for  what  took  place  after  the  payment.  It 
is,  however,  proved  that,  after  the  payment  but  in  the  course  of  the  same  December 
Miss  Moore  declared  an  intention  to  attribute,  and  did  attribute,  it  wholly  to  interest 
on  the  note  of  1841,  which  she  was,  in  the  circumstances,  authorized  and  enabled,  if 
not  also  bound,  to  do.  And  the  credible  evidence  renders  inevitable  the  inference, 
that  she  never  had  any  other  intention  with  regard  to  the  money. 

Was  this  intention  of  Miss  Moore,  was  this  appropriation  by  her,  liable  to  be 
revoked  or  to  be  effectually  changed  by  her?  My  impression  is,  that,  after  the 
indorsement  which  in  December  1846  she  made  upon  the  note  (and  I  say  so  without 
forgetting  Simson  v.  Ingham),  it  was  not.  But  whether  that  impression  is  correct  or 
incorrect,  it  is  plain  that  she  did  not  revoke  or  change  the  intention  or  appropriation, 
nor  (still  remembering  Simson  v.  Ingham)  do  I  conceive  that  a  communication  to  Mr. 
Appleton  of  this  intention  or  appropriation,  proved  or  effected  as  it  was  by  the 
indorsement,  was  necessary.  It  must,  in  my  opinion,  be  taken  that,  in  making  the 
payment,  Mr.  Appleton  virtually  directed  or  virtually  authorized  its  application,  by 
Miss  Moore,  to  the  purpose  to  which  she  did  apply  it ;  and  that  to  the  validity  or 
final  completeness  of  that  application  no  further  consent  on  his  part,  no  further  know- 
ledge on  his  part,  was  requisite. 

[485]  It  has  indeed  been  conceded  substantially  as  well  as  established,  that  the 
payment  of  the  £5  did,  in  December  1846,  satisfy  so  much  of  the  greater  amount  of 
interest,  which  when  that  payment  was  made  was  due  to  her  on  the  note  of  1841, 
and  that  this  satisfaction  was  not  inconsistent  with  any  intention  existing  in  the 
mind  either  of  the  debtor  pajang  or  of  the  creditor  receiving,  when  the  paj'ment  was 
made.  But,  nevertheless — and  although  it  is  unavoidably  conceded  also,  that  if  he 
had  said  to  her  when  he  made  the  payment,  "I  make  this  payment  to  you  on 
account  of  interest  on  the  note  of  1841,"  the  defence  of  the  Statute  of  Limitations 
would   have   been    excluded    from    the    present   cause,    inasmuch    as    the    testatrix 
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Mrs.  Smith,  one  of  the  makers  of  the  note,  was  liviiij;  in  and  after  the  year  1846— 
the  Respondents  contend  that  in  the  actual  circumstances  it  is  not  "so,  and  an 
elaborate  and  able  argument  for  them  has  endeavoured  to  convince  us  that  Miss 
Moore's  power  to  apply  the  £'>  as  she  did  was  one  given  to  her  by  law,  inde- 
pendently of  the  intention  of  Mr.  Aiijileton,  and  that  liis  intention  and  hor  appro- 
priation did  not  go  together,  and  that,  therefore,  there  was  in  December  184("i  no 
acknowledgment  by  him  of  the  (lel)t  in  question. 

I  cannot,  however,  follow  the  reasoning  which  leads  to  such  a  conclusion  as  that 
he  did  not,  in  paying  the  money,  intend  that  ajjpropriation  in  case  she  should  choose 
to  make  it.  If  a  man,  having  creditors  at  a  distance,  transmits  a  sum  to  an  agent, 
with  authority  and  directions  to  him  to  apply  it  in  or  towards  paying  any  one  or 
more  or  all  of  the  creditors,  at  the  discretion  of  the  agent,  who  afterwards,  in  lawful 
pursuance  of  the  authority,  pays  the  whole  sum  to  one  of  the  creditors,  to  whom  a 
larger  amount  is  due,  in  satisfaction  /ira  tanln  of  the  debt,  can  the  del)tor  subse- 
([uently  dispute  the  act,  or  can  it  be  subsequently  said  effectually  by  any  person  that 
[486]  the  payment  was  not  for  every  civil  purpose  a  payment  by  the  debtor,  as  much 
as  if  he  had  made  it  per.sonally  !  Can  the  debtor,  within  .six  "years  after  the  pay- 
ment, plead  successfully  the  Statute  of  Limitations  to  an  action  for  the  residue  of  the 
debt  (a  single  and  entire  debt  by  simple  contract,  let  it  be  supposed),  towards  satis- 
faction of  which  expressly  the  agent  made  the  payment.'  Certainly  I  apprehend 
not.  And  it  seems  to  me,  that  in  the  present  instance  the  Kespondents'  case  cannot, 
with  reason  or  truth,  be  stated  more  favourably  for  them  than  by  saying  that  Miss 
Moore  was  virtually  and  in  effect  the  lawfully  authorized  agent  of  Mr.  Appleton,  for 
the  purpose  of  applying  the  £5  on  his  behalf  in  such  manner  as  she  should  think  fit, 
subject  only  to  the  limitation  that  she  should  apply  it  in  or  towards  paying  interest 
due  to  her  on  the  16th  of  December  1846  in  respect  of  the  three  notes,  or  of  some  or 
one  of  them,  which  accordingly,  in  December  1846,  she  duly  did. 

The  Respondents'  argument  seems  to  me  to  contradict  two  axioms  familiar  to  us 
all;  one,  that  a  man  must  be  held  in  doing  an  act  to  have  intended  its  necessary 
consequence;  the  other,  that  "  (^)ui  facit  per  alium  facit  per  se."  Certainly  the  power 
of  application  was  given  to  Miss  Moore  by  law,  but  how  J  Because  the  law 
effectuates  a  man's  reasonable  intentions,  sufficiently  evidenced,  as  to  the  disposition 
of  his  own  property.  The  law  acted  here  (if  I  may  so  express  myself)  in  obedience 
to  Mr.  Appleton,  as  in  giving  a  vendor's  or  testator's  property  to  the  purchaser  or 
devisee  it  acts  in  obedience  to  the  vendor  or  testator. 

A  man  pays,  sends,  or  delivers  money  or  property  of  his  own  to  another.  That 
other  does  not  reject  but  receives  and  does  not  return  it.  A  question  afterwards  is 
made  as  to  the  title  interest  or  power  of  the  latter  in  respect  [487]  of  this  money  or 
property.  Is  not  the  first  point  to  be  ascertained,  what  was  the  intention  with 
which  the  former  paid,  delivered,  or  sent  it?  I  apprehend  that  it  is — and  that,  if 
that  cannot  be  ascertained  by  means  of  direct  proof,  it  must  be  so  by  means  of 
circumstantial  evidence.  He  may  have  meant  the  money  or  property  as  a  gift  or.  as 
a  pledge,  maj'  have  paid,  delivered,  or  sent  it  by  way  of  trust,  or  for  the  purpose  of 
liberating  himself  wholly  or  partially  from  some  obligation,  or  for  scmie  other 
purpose.  But  whatsoever  his  intention  in  the  act,  that  intention  if  lawful  must, 
being  ascertained,  prevail,  unless  the  other  shall,  if  entitled  to  elect,  make  an  election 
to  return  or  reject  the  money  or  property.  And  though  when  a  debtor  ex  plurilms 
causis  "  unum  debitum  solvit,"  and  it  is  not  said  "  quod  solutum  sit,''  "  In  arbitrio  est 
accipientis  cui  potius  debito  acceptum  ferat,"  yet  he  has  that  arhitriuin  because  the 
arhitrium  of  the  debtor  was  that  the  creditor  should  have  it.  For  we  know  it  to  be 
"In  arbitrio  solventis  dicere  quod  potius  debitimi  voluerit  solutum."  His  silence, 
and  the  absence  of  any  proof  of  intention  upon  his  part,  beyond  the  fact  that,  owing 
distinct  debts,  he  pays  as  a  debtor,  render  it  necessary  to  ascertain  his  intention 
specifically  and  particularly  by  inference  and  presumption.  The  civil  law  generally 
drew  this  inference,  made  this  presumption,  in  a  manner  probably  more  favourable 
to  the  debtor  than  does  ours  {Ulpian,  I  think,  would  bind  the  creditor  "Ita  agere 
rem  debitoris  ut  suam  agerit "),  ours  generally,  if  not  always,  in  such  a  state  of 
circumstances,  holds  the  creditor  authorized  to  choose  which  of  the  debts  shall  be 
diminished  or  paid,  if  the  whole  cannot  be;  and  this  without  regard  to  their  different 
dates   or   qualities.      But   still,    according   to   both  systems,  it  is  the  declared    or 
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presimii'd    intention   of   the    payer   in    paying   that   governs.     So   at    least   I   view 
them. 

[488]  Why,  in  the  present  instance,  was  it  (as  clearly  it  was)  impossible  for 
Mi.ss  Moore  to  treat  the  £5  as  a  gift  to  her?  Because  the  intention  of  the  payer  in 
payin",  an  intention  known  to  her  at  the  time,  was  otherwise.  It  was  to  her 
"libenim,"  "non  accipere,"  but,  receiving,  she  was  bound  to  effectuate  his  object, 
which  was  lawful ;  anl,  when  she  applied  the  money  in  paying  interest  on  the  note  of 
1841,  the  application  was  valid  only  because  it  had  had  the  sanction  of  Mr.  Appleton, 
by  whom,  in  the  nature  of  things,  as  I  conceive,  the  very  transaction  was  an  acknow- 
ledfiiient  of  anv  debt  to  which  in  a  due  execution  of  the  authority  conferred  on  her 
she  applied  the'  money.  If  no  interest,  or  if  interest  not  amounting  to  £5  in  the 
whole,  had  been  due  from  him  to  her  in  respect  of  the  note  of  1841,  upon  the  16th 
of  December  1846,  her  appropriation  of  the  £5,  as  she  appropriated  that  sum,  would 
have  been  as  to  the  whole  or  part  of  it  invalid  and  ineffectual;  because  he  had 
authorized,  and  only  authorized,  her  to  appropriate  it  in  or  towards  paying  interest 
due  from  him  to  her;  but  the  appropriation  is  unavoidably  conceded  to  have  been 
wholly  valid  and  wholly  effectual. 

Finallv,  I  am  of  opinion  that  this  controversy  stands,  for  every  purpose,  on  the 
footing  on  which  it  would  have  stood  if  Mr.  Appleton,  in  the  act  of  paying  the  £5 
to  Miss  Moore,  had  said  to  her,  "  I  make  this  payment  to  you  on  account  of  interest 
due  to  you  on  the  note  in  your  favour  dated  in  1841,  signed  by  Mrs.  Smith  and 
myself.'' 

We  may,  I  think,  therefore  well  hold  the  Statute  of  Limitations  to  have  no  place 
here — a  conclusion  which  (not  reached  by  me  without  having  considered  Claytons 
case  (1  Mer.  572),  Mills  v.  Foickes  (-5  Bing.  N.  C.  4.5-5),  and  the  other  authorities  [489] 
cited  during  the  discussion  at  the  Bar)  contravenes  in  appearance  at  least,  if  not 
more  than  in  appearance,  a  judgment  that  it  is  impossible  not  to  estimate  and 
respect  very  highly.  I  am  not  convinced,  however,  that  if  the  question  in  the  cause 
had  seemed  to  the  Vice-Chancellor  res  Integra,  if  he  had  not  thought  himself  bound 
by  decided  cases  to  give  effect  to  the  defence,  he  would  have  given  effect  to  it.  I 
will  add  that,  having  upon  the  point  before  us  asked  the  opinion  of  a  very  distin- 
guished lawyer,  once  on  the  Bench  in  Westminster  Hall,  I  found  his  first  impression 
to  be  one  rather  of  agreement  with  the  order  under  appeal  than  of  dissent  from  it ; 
but  having,  upon  his  own  suggestion,  taken  time  to  consider  the  question,  and 
having,  as  he  informed  me,  referred  to  Holme  v.  Green  (1  Stark.  488),  Atkins  v.  Tred- 
r/old  {-2  B.  &  C.  23),  Tippets  v.  Heane  (1  Cr.  Mees.  &  R.  252),  JFaters  v.  Tompkins 
"(2  Cr.  Mees.  &  R.  723),  Dmvling  v.  Ford  (11  M.  &  W.  329),  Schole,/  v.  JFalton  (12 
M.  &  W.  510),  Cleave  v.  Jones  (6  Exch.  573),  and  Bamfield  v.  Tupper  (7  Exch.  27),  he 
arrived  ultimately  at  the  same  conclusion  with  myself,  and  I  may  say  substantially 
by  the  same  course.  That  conclusion  is,  I  repeat,  in  favour  of  these  Plaintiffs'  title 
to  a  decree,  notwithstanding  a  defence  which  I  should  not  have  thought  particularly 
creditable,  even  if  it  had  not,  as  it  has,  been  attempted  to  be  supported  by  swearing 
of  a  most  incorrect  description. 

The  Plaintiffs'  costs  of  the  exceptions  of  the  last  hearing  before  the  Yice- 
Chancellor,  and  of  the  appeal  should,  as  it  seems  to  me,  be  costs  in  the  cause. 

The  Lord  Justice  Turner.  If  the  question  in  this  case  had,  in  my  judgment, 
(le-[490]-pended  upon  the  appropriation  by  the  creditor  of  the  sum  of  £5  paid  for 
interest,  I  should  have  very  much  inclined  to  concur  in  opinion  with  the  Vice- 
Chancellor,  that  the  appropriation  did  not  furnish  sufficient  ground  to  raise  an 
implied  promise  on  the  part  of  the  debtor  to  pay  the  particular  debt  on  which  this 
suit  is  founded.  The  cases  at  law  which  were  cited  in  the  course  of  the  argument 
appear  to  me  to  establish  that  point,  and  I  do  not  feel  disposed  to  dissent  from  those 
cases  or  from  the  reasoning  on  which  they  are  founded.  I  take  it  to  be  now  settled 
at  law,  that  the  implied  promise  which  the  law  raises  to  pay  a  debt  barred  by  the 
Statute  of  Limitations  is  a  new  promise.  Such  a  promise  cannot  be  made  without 
an  intention  on  the  part  of  the  debtor  to  make  it,  and,  speaking  with  the  diffidence 
which  I  most  sincerely  feel  in  consequence  of  the  different  opinion  which  my  learned 
brother  has  expressed  upon  the  point,  I  much  incline  to  think  that  such  an  intention 
on  the  part  of  the  debtor  ought  not  to  be  inferred  from  an  act  done  by  the  creditor 
in  pursuance  of  the  power  which  the  law  gives  him  to  appropriate  a  payment  not 
appropriated  by  the  debtor. 
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It  seems  to  me,  however,  that  iiUhoujjh  an  appropriation  by  a  creditor  may  not 
furnish  sutiicieiit  ground  to  raise  an  implied  promise  on  tlie  part  of  the  debtor  to  pay 
the  debt,  to  which  the  payment  is  iippro])riated  by  the  creditor,  it  docs  not  exclude 
the  consideration  of  other  circumstances,  from  which  the  intention  of  the  del)tor  in 
making  the  payment  may  be  collected.  If  we  reject  the  appropriation  as  evidence  of 
the  intention  of  the  debtor,  we  are,  I  think,  entitled,  if  imt  bounil.  to  impiire  what 
other  circumstances  there  may  bo  from  which  that  intention  may  be  proved  or  prC' 
snmed ;  for  I  apprehend  that,  in  the  case  of  several  debts,  the  presumed  intention  is 
to  be  regaided. 

[491]  It  is  upon  this  grountl  I  dissent  from  the  opinion  of  the  Vice-Chancellor  in 
this  case.  At  the  time  when  the  payment  the  effect  of  which  we  have  to  consider 
was  made,  there  were  three  debts  carrying  interest.  The  payment  was  for#nterest, 
and  it  must  have  been  for  interest  on  all  or  some  or  one  of  these  debts.  Two  of  the 
debts  were  then  barred  by  the  Statute  of  Limitations,  and  we  cannot  therefore,  as  I 
think,  presume  that  the  payment  was  made  by  the  debtor  specificall}'  for  interest  on 
those  two  debts,  or  either  of  them.  If  not,  it  must  have  been  made  for  interest  on 
all  the  debts,  or  on  the  debt  upon  which  this  suit  is  founded,  and  in  either  case  this 
particular  debt  must  be  taken  out  of  the  operation  of  the  statute.  Upon  this  ground 
my  opinion  is,  that  the  bill  in  this  cause  ought  not  to  have  been  dismissed,  but  that 
the  Plaintiff'  was  entitled  to  the  usual  creditor's  decree. 


[492]     Beavan  v.  The  Karl  of  Oxford.     Before  the  Lord  Chancellor  Lord 
Cranworth  and  the  Lords  Justices.     Nor.  14,  23,  1855. 

[S.  C.  25  L.  J.  Ch.  299;  2  Jur.  N.  S.  121.  See  Pickeriiui  v.  Ilfracoinbe  Bailwai/ 
Company,  1868,  L.  K.  3  C.  P.  248;  Punchard  v.  Tomkins,  1882,  31  W.  R.  287  ;  In 
re  Lord  Kensington,  1885,  29  Ch.  D.  527.] 

A.,  B.  and  C.  were  judgment  creditors  of  D.,  A.  and  B.  having  priority  to  C.  :  A.  ami 
B.  subsequentlj'  omitted  to  register  their  judgments  within  five  years  from  their 
previous  registration:  C.  duly  registered  within  the  five  years.  Held,  that  A.  and 
B.  did  not  thereby  lose  their  priority  to  C. 

The  effect  of  the  provisions  of  the  4th  section  of  the  Act  2  it  3  Vict.  c.  1 1  is  to 
deprive  the  judgment  creditor  who  omits  to  re-register  within  five  years  of  pro- 
tection against  subsequent  purchasers  mortgagees  and  creditors  but  not  to  alter 
his  position  as  to  previous  purchasers  mortgagees  and  creditors. 

The  circumstance  that  a  re-registration  is  not  within  five  years  from  the  previous 
registration  does  not  make  it  ineffectual  as  against  subsequent  purchasers  mort- 
gagees and  creditors. 

The  decision  in  Shaw  v.  Neale,  20  Beav.  157,  as  to  the  effect  of  omitting  to  re-register 
within  five  years,  observed  upon  and  in  substance  overruled. 

The  question  in  this  case  related  to  the  order  of  priority  of  three  judgment 
creditors  of  the  late  Earl  of  O.xford  named  respectively  David  Taylor  Thomas  Brockell 
and  George  Keates  Corfield,  and  arose  by  way  of  appeal  from  a  certificate  made  in 
Chambers  on  a  reference  directed  in  the  suit,  which  had  been  instituted  to  settle  the 
rights  of  the  creditors  of  the  Earl  of  Oxford. 

D.  Taylor's  judgment  bore  date  the  29th  December  1836,  before  the  passing  of 
the  Act  1  &  2  Vict.  c.  110,  and  was  duly  docketed  :  it  was  registered  on  the  27th 
January  1849,  and  re-registered  (within  five  years)  on  the  26th  January  1854. 

T.  Brockell's  judgment  bore  date  the  23d  June  1841  :  it  was  registered  on  the 
19th  August  1841,  re-registered  on  the  27th  February  1847,  and  again  (after  five 
years)  on  the  20th  April  1852. 

G.  K.  Corfield's  judgment  bore  date  the  4th  September  1848:  it  was  registered 
on  the  5th  September  1848,  and  re-registered  (after  five  years)  on  the  28th  November 
1854. 

[493]  Under  these  circumstances  T.  Brockell  and  G.  K.  Corfield  had  in  the  year 
1849  priority  over  D.  Taylor,  and  the  question  was  whether  they  lost  that  priority 
by  not  having  re-registered  within   five  years.     The  chief  clerk  decided  that  they 
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had  not  lost  their  priority  and  certified  the  priorities  accordingly,  and  the  question 
now  came  at  once  before  the  full  Court  of  Appeal  on  an  appeal  from  the  certificate 
brought  by  D.  Taylor. 

It  .should  here  be  mentioned  that  the  bill  in  the  suit  was  filed  on  the  20th  August 
1849,  1>.  Ta_vlor  being  made  a  Defendant  and  the  bill  containing  statements  as  to  the 
judgments  of  Brockell  and  Corfield  ;  the  decree  in  the  suit  was  made  on  the  9th 
Jun"e  18.54. 

The  question  now  brought  before  the  Court  turned  mainly  on  the  construction 
of  the  19th  section  of  the  Act  1  and  2  Vict.  c.  110,  and  the  4th  section  of  the  Act  2 
and  3  Vict.  c.  11 . 

The  19th  section  of  the  Act  1  and  2  Vict.  c.  110,  is  as  follows: — "Provided 
always,  und  be  it  further  enacted.  That  no  judgment  of  any  of  the  said  Superior 
Courts,  nor  any  decree  or  order  in  any  Court  of  Equity,  nor  any  rule  of  a  Court  of 
Common  Law  nor  any  order  in  bankruptcy  or  lunacy  shall  by  virtue  of  this  Act 
affect  any  lands  tenements  or  hereditaments  as  to  purchasers  mortgagees  or  creditors 
unless  and  until  a  memorandum  or  minute  containing  the  name  and  the  usual  or  last- 
known  place  of  abode  and  the  title  trade  or  profession  of  the  person  whose  estate  is 
intended  to  be  affected  thereby,  and  the  Court  and  the  title  of  the  cause  or  matter  in 
which  such  judgment  decree  order  or  rule  shall  have  been  obtained  or  made  and  the 
date  of  such  judgment  decree  order  or  rule  and  the  account  of  the  debt  damages  costs 
or  monies  thereby  recovered  or  ordered  to  [494]  be  paid  shall  be  left  with  the  Senior 
Master  of  the  Court  of  Common  Pleas  at  Westminster  who  shall  forthwith  enter  the 
same  particulars  in  a  book  in  alphabetical  order  by  the  name  of  the  person  whose 
estate  is  intended  to  be  affected  by  such  judgment  decree  order  or  rule ;  and  such 
officer  shall  be  entitled  for  any  such  entry  to  the  sum  of  five  shillings ;  and  all  per- 
sons shall  be  at  liberty  to  search  the  same  book  on  payment  of  the  sum  of  one 
shilling." 

The  4th  section  of  the  Act  2  &  3  Vict.  c.  1 1  is  as  follows  : — "  And  be  it  enacted, 
That  all  judgments  of  anj'  of  the  Superior  Courts,  decrees  or  orders  in  any  Court  of 
Equity,  rules  of  a  Court  of  Common  Law,  and  orders  in  bankruptcy  or  lunacy,  which 
since  the  passing  of  the  said  recited  Act  of  the  first  and  second  years  of  the  reign  of 
Her  present  Majesty  have  been  registered  under  the  provisions  therein  contained  or 
which  shall  hereafter  be  so  registered,  shall  after  the  expiration  of  five  years  from 
the  date  of  the  entry  thereof,  be  null  and  void  against  lands  tenements  and  other 
hereditaments  as  to  purchasers  mortgagees  or  creditors  unless  a  like  memorandum 
or  minute  as  was  required  in  the  first  instance  is  again  left  with  the  Senior  Master  of 
the  said  Court  of  Common  Pleas  within  five  years  before  the  execution  of  the  con- 
veyance settlement  mortgage  lease  or  other  deed  or  instrument  vesting  or  transferring 
the  legal  or  equitable  right  title  estate  or  interest  in  or  to  any  such  purchaser  or 
mortgagee  for  valuable  consideration,  or  as  to  creditors,  within  five  years  before  the 
right  of  such  creditors  accrued,  and  so,  Mies  qvoties,  at  the  expiration  of  every 
succeeding  five  years,  and  the  Senior  Master  shall  forthwith  re-enter  the  same  in  like 
manner  as  the  same  was  originally  entered ;  and  such  officer  shall  be  entitled  for  anj^ 
such  re-entry  to  the  sum  of  one  shilling." 

[495]  Mr.  Eddis,  for  D.  Taylor,  supported  the  appeal. 

He  submitted  that  Brockell's  judgment  by  reason  of  not  being  re-registered  within 
the  five  years  was  to  be  treated  as  bearing  the  date  of  the  re-registration  namely  the 
20th  April  1852,  and  that  in  like  maimer  Corfield's  judgment  must  be  treated  as 
being  dated  the  28th  November  1854,  and  that  thus  Taylor's  judgment  would  have 
a  priority  over  both.  He  referred  to  the  sections  of  the  two  Acts  before  mentioned, 
and  also  to  the  13th  section  of  the  1  &  2  Vict.  c.  110,  the  2d  section  of  3  &  4  Vict.  c. 
82,  and  the  4th,  5th,  6th  and  8th  sections  of  the  18  Vict.  c.  15,  and  supported  the 
construction  of  them  which  would  give  priority  to  Mr.  Taylor  by  reference  to  the 
following  cases,  namely,  SAaw  v.  iVea/e  (19  Jur.  666;  since  reported  20  Beav.  157), 
Beere  v.  Head  (3  Jones  &  Lat.  340),  Freer  v.  Hexse  (4  De  G.  Mac.  &  G.  495),  and  also 
to  Lord  St.  Leonards'  Concise  View  of  the  Law  of  Vendor  and  Purchaser,  p.  389.  He 
submitted  that  any  notice  which  D.  Taylor  obtained  of  the  other  judgments  by  means 
of  the  bill  was  immaterial,  if  the  provisions  of  the  Acts  as  to  registration  had  not 
been  complied  with. 

Mr.  Walker  for  G.  K.  Corfield  supported  the  decision  of  the  chief  clerk. 
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The  question  turns  upon  the  4th  section  of  the  Act  2  it  3  Vict.  c.  11,  and  it  is 
submitted  that  neither  the  words  of  the  section,  nor  the  object  of  the  statute,  nor  the 
reason  of  the  thing  warrant  such  a  construction  as  wouhl  give  to  the  Apitellant  the 
priority  which  he  claims.  The  re-registration  of  Taylor's  judgment  was  idle  .so  far 
as  Corfield  was  concerned,  it  was  useful  only  as  against  [496]  subse<|Uent  purchasers. 
In  order  to  bring  the  section  in  <iuestion  into  operation,  there  must  be  purchasers 
mortgagees  or  creditors  who  being  duly  registered  themselves  can  assert  that  at  the 
date  of  their  purchases  mortgages  or  debts  they  found  no  judgment  registered  within 
five  years,  and  the  section  settles  their  priority  with  regard  to  competing  creditors  of 
the  class  mentioned  in  the  section  who  have  neglected  to  register.  The  object  of  the 
Act  was  to  reduce  the  time  within  which  purchasers  mortgagees  and  creditors  were 
to  search.  In  the  present  case  when  Mr.  Corfield  registered,  the  register  was  vacant, 
and  the  question  of  priority  as  between  him  and  Taylor  must  be  referred  to  the  time 
when  Taylor  originally  registered.  The  Act  was  clearly  meant  to  apply  to  persons 
becoming  purchasers  mortgagees  and  creditors  after  the  expiration  of  the  five  years, 
not  to  persons  who  became  such  within  that  period.  The  analogous  provisions  in  the 
Irish  Act  9  Geo.  4,  c.  35,  have  received  the  interpretation  now  contended  for,  Hidson 
V.  Collis  (1  Jones  &  Lat.  94  and  S.  C.  on  rehearing  10  Ir.  Eq.  Kep.  447).  The  case 
of  Freer  v.  Hesse  (4  De.  G.  Mac.  &  G.  495),  does  not  apply,  and  the  decision  in  Shaw 
V.  JVeale  {19  Jur.  666;  since  reported  20  Beav.  157)  supports  the  view  now  sub- 
mitted. As  to  notice,  the  Act  3  &  4  Vict.  c.  82  does  not  apply  to  the  present  case  ; 
it  has  no  reference  to  the  re-registration  of  judgments  under  the  Act  2  Sc  3  Vict.  c. 
11.  The  old  rule  of  the  Court  must  therefore  prevail,  and  under  this  Taylor  being 
clearly  affected  with  notice  must  be  postponed  to  Corfield.  The  only  remaining 
question  is  as  to  the  6th  section  of  the  Act  18  &  19  Vict.  c.  15.  It  is  however  sub- 
mitted that  that  section  really  makes  no  difference  ;  it  was  passed  simply  for  the 
purpose  of  removing  a  doubt  whether  a  person  who  had  permitted  the  five  years  to 
elapse  could  avail  himself  of  the  provi-[497]-sions  of  the  Act  2  &  3  Vict.  c.  11  as 
against  subsequent  mortgagees  and  purchasers.  The  4th  and  5th  sections  of  the  Act 
18  &  19  Vict.  c.  15  do  not  affect  Mr.  Corfield  inasmuch  as  they  are  not  retrospective. 

Mr.  Wickens  for  T.  Brockell  supported  the  decision  of  the  chief  clerk,  and 
adopted  the  argument  used  on  behalf  of  Mr.  Corfield. 

Mr.  Eddis  replied.  He  submitted  that  the  governing  spirit  and  principle  of  the 
Act  2  it  3  Vict.  c.  1 1  was  to  give  priority  according  to  the  date  of  registration,  and 
to  limit  its  application  for  this  purpose  to  purchasers,  mortgagees  and  creditors  after 
the  five  years  was  manifestly  inconsistent  with  its  provisions  as  to  re-registration  ; 
that  Taylor  by  obtaining  a  fresh  judgment  might  have  clearly  got  the  priority  now 
disputed,  and  his  forbearance  to  call  in  his  judgment  was  entitled  to  the  same 
protection.  He  further  submitted  that  the  adoption  of  the  construction  contended 
for  on  the  other  side  would  lead  to  this  anomalous  result,  namely,  that  as  between 
three  judgment  creditors  A.,  B.  and  C,  A.  might  stand  before  B.,  and  B.  before  C, 
and  yet  A.  stand  after  C. 

A^ov.  23.  The  Lord  Chancellor.  The  question  for  our  decision  is  as  to  the 
priority  of  certain  judgments  recovered  against  the  late  Earl  of  Oxford,  and  it  turns 
on  the  true  construction  of  the  1  &  2  Vict.  c.  110  s.  19  and  the  2  &  3  Vict.  c.  11  ss. 
2  and  4  [His  Lordship  here  read  the  several  sections]. 

[498]  It  has  been  contended  by  Mr.  Eddis  that  the  judgment  recovered  by  his 
client  Mr.  Taylor  bad  precedence  over  both  the  others  with  whom  he  was  competing. 
Taylor's  judgment  was  recovered  in  the  year  1836  before  the  passing  of  the  1  &  2 
Vict.  c.  110,  but  it  was  first  registered  on  the  27th  of  January  1849,  and  it  was  re- 
registered on  the  26th  of  January  1854  within  five  years.  Brockell,  one  of  the  com- 
peting creditors,  recovered  his  judgment  in  June  1841,  and  duly  registered  it  on  the 
19th  of  August  in  that  .same  year:  he  again  registered  it  on  the  27th  of  February 
1847,  and  again  on  the  20th  of  April  1852.  Corfield,  the  other  competing  creditor, 
recovered  his  judgment  on  the  4th  of  September  1848,  and  registered  it  on  the  next 
day  :  he  re-registered  it  on  the  28th  of  November  1 854.  The  question  argued  before 
us  was  whether  Taylor's  judgment  took  precedence  of  the  other  two. 

It  was  contended  on  behalf  of  Mr.  Taylor  that  though  when  he  first  registered  his 
judgment,  on  the  27th  of  January  1849,  Corfield  whose  judgment  was  registered  in 
September  1848  and  (subject  to  an  observation  I  will  presently  advert  to)  Brockell 


1328  BEAVAN    r.    THE    EARL   OF   OXFORD  6  DE  a.  M.  &  0.  499. 

whose  judgment  was  registered  in  February  1847  had  by  the  statute  precedence  over 
him,  vet  that  precedence  was  lost  when  within  five  years  after  the  27th  of  January 
1849 "they  suffered  more  than  five  years  to  elapse  from  the  dates  of  their  respective 
registrations.  The  meaning  of  the  statute  it  was  argued  was  to  postpone  every 
judgment  creditor  who  should  omit  within  five  years  to  re-register,  and  so  at  the  end 
of  that  period  to  give  priority  to  all  judgment  creditors  then  duly  appearing  on  the 
registry.  This  is  not  the  construction  which  I  put  on  the  Act.  The  object  of  the 
enactments  was  to  give  security  to  purchasers  mortgagees  and  creditors  by  enabling 
them  to  ascertain  whether  the  lands  of  the  person  from  whom  they  are  purchasing  or 
taking  a  mortgage  or  judgment  are  subject  to  any  prior  [499]  judgment.  If  a 
judgment  once  registered  were  to  bind  a  subsequent  purchaser  after  any  lapse  of 
time  the  search  must  be  indefinite,  and  must  necessarilj'  occasion  great  and  almost 
insuperable  difficulties.  To  obviate  this  the  statute  provides  that  no  intended 
purchaser,  mortgagee  or  creditor  need  search  for  more  than  five  years,  requiring  at 
the  end  of  that  time  re-registry  in  order  to  affect  purchasers  mortgagees  or 
creditors. 

The  question  is  what  is  the  effect  of  an  omission  to  re-register  in  its  operation  on 
previous  purchasers  mortgagees  or  creditors '  I  think  it  has  no  operation  at  all. 
When  once  a  person  has  become  a  purchaser  mortgagee  or  creditor  with  notice  on 
the  register  of  an  existing  judgment,  he  knows  that  such  a  charge  exists  and 
has  no  shadow  of  complaint  if  it  is  enforced.  The  object  of  the  statute  was  to 
enable  him  to  ascertain  with  certainty  what  judgments  exist,  not  to  give  him  a 
chance  of  improving  his  title  by  the  possible  subsequent  neglect  of  a  judgment 
creditor  to  re-register.  Such  neglect  will  of  course  deprive  the  judgment  creditor 
of  his  rights  against  subsequent  purchasers  mortgagees  or  creditors  becoming  so 
before  any  re-registry  has  taken  place,  and  so  will  operate  as  a  protection  to  them  ; 
but  there  could  be  no  object  in  protecting  those  who  had  thought  fit  to  become 
purchasers,  mortgagees  or  creditors  in  spite  of  a  judgment  of  which  the  register  had 
already  apprized  them.  A  person  who  has  completed  his  title  as  purchaser  before 
re-registry  is  not  a  purchaser  within  the  meaning  of  the  enactment.  Every  owner 
of  land,  not  deriving  his  title  by  descent,  has  been  at  some  time  or  other  a  purchaser  ; 
but  the  statute  refers  only  to  those  who  become  purchasers  after  the  dates  fixed  for 
registry  or  re-registry  as  is  apparent  from  the  language  of  the  4th  section  of  the  2  & 
3  Vict.  c.  11  requiring  re-registry  within  five  years  before  the  execution  of  the  deed 
or  instrument  trans-[600]-ferring  the  legal  or  equitable  rights  to  the  purchaser  or 
mortgagee,  or  as  to  creditors  within  five  years  before  the  right  of  such  creditors 
accrued.  When  such  re-registry  has  once  been  completed  it  never  can  be  repeated  so  as 
to  comply  with  the  exigency  of  the  statute  as  to  transactions  already  perfected.  The 
sole  object  of  registering  and  re-registering  is  to  enable  persons  intending  to  become 
purchasers  mortgagees  or  creditors  to  ascertain  how  far  it  may  be  prudent  in  them 
to  do  so  having  regard  to  existing  judgments.  When  once  the  transaction  whether 
of  purchase  mortgage  or  loan  has  been  completed,  the  necessity  for  a  register  has  to 
those  interested  in  such  completed  transactions  altogether  ceased.  My  opinion 
therefore  is  that,  treating  Brockell  and  Corfield  as  being  both  duly  on  the  register 
within  five  years  prior  to  January  1849  when  Taylor  first  registered  his  judgment, 
they  had  a  priority  which  was  not  affected  by  their  subsequent  omission  to  re-register 
at  the  end  of  five  years. 

It  was,  however,  contended  as  to  Brockell  that  he  was  not  duly  registered,  for  his 
original  registration  was  in  August  1841  and  he  did  not  register  again  till  1847,  that 
is  till  more  than  five  years  had  elapsed  ;  and  it  was  suggested  that,  according  to  the 
express  language  of  the  fourth  section  of  the  2  &  3  Vict.  c.  11  the  re-registration 
must  be  made  within  five  j'ears,  and  cannot  be  validly  made  afterwards.  I  think, 
however,  that  this  is  a  narrow  and  uiniecessarily  restricted  construction  of  the  clause. 
The  re-registration  certainly  must  be  made  before  or  at  the  expiration  of  every  five 
years  in  order  to  give  complete  security  to  the  judgment  creditor,  for  otherwise  he 
may  be  postponed  to  purchasers  mortgagees  or  creditors  becoming  so  after  the  lapse 
of  the  five  years  and  before  re-registration  ;  but  there  is  no  reason  in  favour  of 
purchasers  mortgagees  or  creditors  for  holding  that  as  against  them  re-registration  is 
invalid,  because  it  is  not  made  so  soon  as  for  the  pro-[501]-tection  of  the  party 
registering  it  ought  to  have  been  made.     I  therefore  think  that  Brockell's  re-regis- 
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tration  in  1S47  and  1852  was  good  against  those  who  claim  by  a  title  accruing  within 
five  years  after  those  dates  respectively.  All  doubt  on  this  point  is  now  removed  l>y 
18  &  19  Vict.  c.  15,  s.  6  ;  but  I  own  I  think  that  enactment,  though  convenient  filr 
the  purpose  of  obviating  doubts,  was  not  necessiiry. 

It  remains  to  consider  what  previous  authorities  there  are  bearing  on  the  subject. 
The  judgment  of  Lord  St.  Leonartls  in  Hiehon  v.  Collis  (1  ,1.  iV  Lat.  94  ;  see  p.  113), 
though  it  related  not  to  this  statute  but  to  an  Act  having  a  similar  object  as  to 
Ireland,  bear.?  directly  on  the  question.  The  9  (Jeo.  4,  c.  35,  is  entitled  "  An  Act  to 
Protect  Purchasers  for  Valuable  Consideration  in  Ireland  agaiii.ft  .ludgnu-nts  not 
Revived  or  Redocketed  within  a  I-iniited  Time  :  '  and  the  first  section  enacts  that  all 
judgments  which,  after  the  passing  of  the  Act  should  bo  recovered  in  Ireland,  should 
be  void  against  purchasers  unless  redocketed  within  twenty  years  next  before  the 
execution  of  the  deed  or  instrument  transferring  the  legalor  equitable  rights  to  a 
purchaser ;  the  case  itself  related  to  a  judgment  recovered  many  years  before  the 
passing  of  the  statute,  and  the  argument  turned  mainly  on  the  effect  of  the  I'd  and 
3d  clauses  of  the  Act,  but  in  his  judgment  Lord  St.  Leonards  gives  his  opinion  as  to 
the  construction  of  the  1st  .section  as  follows  (1  J.  .^'  Lat.  94;  see  p.  113):— "The 
provisions  of  the  first  section  are,  certainly,  not  so  plain  as  they  might  have  l>een  : 
but  they  are  plain  enough  to  legal  comprehension — that  all  judgments  thereafter  to 
be  entered  shall,  after  the  expiration  of  twenty  years  from  the  entry  thereof,  be  void 
as  against  purchasers  for  value,  unless  redocketed  within  twentj'  years  before  the 
execution  of  the  conveyance  to  the  pur-[502]-chaser.  What  was  the  object  of  the 
Act !  To  give  notice  of  the  judgments  affecting  the  estate  to  the  purchaser.  How 
long  was  the  protection  of  the  judgment  creditor  to  endure!  For  twenty  years. 
Would  the  entry  of  the  judgment  contain  the  same  particulars  as  the  entry  of  the 
redocketing  ?  Was  it  equally  accessible  ]  In  all  respects  it  was  the  same.  Then 
why  should  the  formality  of  redocketing  the  judgment  the  next  hour  after  its  entry 
be  gone  through  ?  When  the  Act  says  that  the  judgment  entered  shall  be  void  after 
twenty  years,  it  not  onh'  limits  the  period  during  which  the  judgment  shall  be  good, 
but  it  also  limits  the  period  within  which  it  is  not  necessary  to  do  any  other  act  to 
give  it  validity  ;  and  the  true  construction  appears  to  be  that,  as  to  pin-chasers 
becoming  such  after  the  first  period  of  twenty  years  expires,  there  must  be  a 
redocketing ;  but  that  if  once  a  purchaser  is  affected  by  a  judgment  under  the  first 
section,  he  cannot,  at  any  future  time,  derive  protection  from  the  Act.  The  Act 
does  not  require  that  the  judgment  creditor  shall  every  twenty  years  revive  or 
redocket  his  judgment,  in  order  that  it  may  be  valid  against  a  conveyance  made 
within  twenty  years  after  its  entry  or  redocketing ;  but  he  must  redocket  it,  if  he 
mean  to  bind  purchasers  who  became  such  after  the  expiration  of  the  first  period  of 
twenty  years,  and  before  the  expiration  of  twenty  years  from  the  entry  of  the 
redocketing.  By  the  entrj'  or  the  redocketing  of  the  judgment,  he  binds  all  those 
who  become  purchasers  within  twenty  years  after  such  entry  or  redocketing  :  but  to 
bind  those  who  become  purchasers  after  that  time,  he  must,  every  twenty  years, 
redocket  his  judgment ;  and  such  redocketing  will  give  validity  to  his  judgment  as 
against  all  per.sons  who  shall  become  purchasers  during  twenty  years  next  after  the 
entry  of  such  redocketing."  I  sub!;cribe  to  that  view  of  the  subject,  which  is  pre- 
[503]-ciseIy  applicable  tothe  English  statute,  and  affords,  as  I  think,  a  safe  guide  in 
conducting  us  to  a  proper  conclusion. 

I  am  aware  that  the  Master  of  the  Rolls  seems  to  have  taken  a  different  view  of 
the  subject  in  the  recent  case  of  Shaw  v.  .\eale  (19  Jur.  (56(j ;  since  reported,  20  Beav. 
157).  It  does  not,  however,  appear  that  the  Irish  case  was  brought  under  the 
consideration  of  His  Honour.  There  the  judgment  was  obtained  and  registered  in 
January  1841  ;  Remnant  obtained  a  mortgage  from  Neale,  the  judgment  debtor,  in 
1844,  and  the  judgment  creditor  did  not  re-register  his  judgment  till  after  five  years 
from  the  original  registry,  namely,  in  November  1846.  His  Honour  decided  that 
Remnant  was  to  hokf  his  mortgage  free  from  the  judgment.  This  was  a  decision  at 
variance  with  what  Lord  St.  Leonards  stated  in  the  case  I  have  referred  to,  and 
which  seems  to  me  more  in  unison  with  the  spirit  and  language  of  the  enactment 
than  the  construction  adopted  by  His  Honour.  It  does  not  appear  to  have  been 
pointed  out  in  argument,  that  the  provisions  of  the  statute  never  can  be  complied 
with  as  to  mortgages  complete  before  the  re-registry.     It  is  impossible  to  re-register 


1330  BEAVAN    V.    THE    EARL   OF    OXFORD  6  DE  O.  M.  &  G.  B04. 

within  five  years  previously  to  the  date  of  the  deed  creating  a  mortgage  prior  to  the 
re-registration. 

On  these  grounds,  I  have  come  to  the  conclusion  that  Taylor  is  to  be  ranked  after 
Broekell  and  Corfield,  both  whose  judgments  had  been  placed  on  the  registry  less 
than  five  years  previous  to  the  month  of  January  1849,  when  Taylor  first  registered 
his  jiulgmont. 

The  Loki>  Justice  Knight  Bruce.  In  the  controversy  before  the  Court,  I  think 
that  the  [504]  questions  as  to  notice  and  the  lis  pendens  are  not  material,  and 
I  douljt  whether,  according  to  the  true  interpretation  of  the  statute  law,  Mr. 
Taylor  is  not  entitled  to  the  preference  that  he  seeks.  But  as  the  Lord  Justice 
Turner  takes  the  same  view  of  the  case  with  the  Lord  Chancellor,  my  doubt  is 
unimportant. 

The  Lord  Justice  Turner.  There  are  in  this  case  three  judgments  : — First, 
the  judgment  of  the  Appellant  Taylor,  which  was  obtained  in  the  month  of  December 
1836,  registered  on  the  27th  of  January  1849,  and  re-registered  on  the  26th  of 
January  1854,  within  the  period  of  five  years  mentioned  in  the  statute  2  &  3  Vict.  c. 
11,  s.  4  ;  secondly,  the  judgment  of  the  Respondent  Brockell,  which  was  obtained 
on  the  23d  of  June  1841,  registered  on  the  19th  of  August  in  that  year,  prior  there- 
fore to  the  registration  of  the  Appellant's  judgment,  and  since  twice  re-registered, 
on  the  27th  of  February  1847,  and  the  20th  of  April  1852,  on  each  occasion,  there- 
fore, after  the  expiration  of  the  above-mentioned  period  of  five  years  ;  and,  thirdly, 
the  judgment  of  the  Respondent  Corfield,  which  was  obtained  on  the  4th  of 
September  1848,  registered  on  the  5th  of  the  same  month  of  September,  also  prior  to 
the  registration  of  the  Appellant's  judgment,  and  re-registered  on  the  28th  of 
September  1854,  also  after  the  expiration  of  the  five  years.  The  question  before  us 
is  whether,  under  these  circumstances,  the  judgment  of  the  Appellant  Taylor  is 
entitled,  under  the  provisions  of  the  statutes  relating  to  the  registration  of  judgments, 
to  priority  over  the  judgments  of  the  Respondents  Brockell  and  Corfield. 

This  question  seems  to  me  to  depend  wholly  upon  the  enactment  contained  in 
the  statute  2  &  3  Vict.  c.  11,  s.  4,  [505]  for  the  statute  3  &  4  Vict.  c.  82,  s.  2,  relates 
only  to  the  effect  of  notice  ;  and  the  statute  18  &  19  Vict.  c.  15,  although  it  defines 
the  circumstances  under  which  re-registered  judgments  are  to  be  binding,  does  not 
appear  to  me  otherwise  to  alter  the  persons  who  are  to  be  bound  by  them.  The  4th 
section  of  2  &  3  Vict.  c.  11,  is  as  follows; — (His  Lordship  read  the  section  set  out 
above.) 

The  question  now  raised  upon  this  section  is,  whether  a  judgment  prior  on  the 
registry,  but  not  duly  re-registered,  is,  by  the  section,  made  void  against  a  subsequent 
judgment,  which  has  been  duly  re-registered;  for  there  is  nothing  to  take  away  the 
priority  of  the  antecedent  judgment,  unless  this  section  has  made  it  void  against  the 
subsequent  one.  My  opinion  has  fluctuated  upon  this  point ;  but  the  conclusion,  at 
which  I  have  ultimately  arrived,  is,  that  the  enactment  has  no  .such  operation. 
The  section  may  well  be  divided  into  two  parts — the  first  part  enacting  that 
registered  judgments  shall  be  void  after  the  expiration  of  five  years,  unless 
re-registered ;  the  second  part  providing  the  means  by  which  they  may  be  kept  on 
foot  after  that  period  has  expired.  It  is  clear  that  the  words  "purchasers," 
"mortgagees"  and  "creditors,"  as  used  in  this  second  part  of  the  section,  were 
meant  to  apply  and  can  apply  only  to  purchasers,  mortgagees  and  creditors  becoming 
so  subsequently  to  the  date  of  the  registered  judgment ;  and  I  think  that  it  would 
not  be  a  sound  construction  of  the  statute  to  give  a  more  extended  construction  to 
the  same  words  as  used  in  the  first  part  of  the  section.  To  read  the  words 
"purchasers,"  "mortgagees"  and  "creditors"  in  the  first  part  of  the  section  as 
extending  both  to  antecedent  and  subsequent  purchasers,  mortgagees  and  creditors, 
when,  in  the  latter  part  of  the  same  section,  they  must  be  read  as  applying  to  subsequent 
purchasers,  mortgagees  and  creditors  only,  is  in  itself  no  little  difficulty  ;  but  the  case 
[506]  presents  a  still  further  difficulty.  We  are  here  dealing  with  judgments,  which 
are  charges  upon  estates,  and  if  this  enactment  makes  an  antecedent  judgment  not 
duly  re-registered  null  and  void  against  a  subsequent  judgment,  its  operation  will  be 
not  only  to  convert  a  right  to  foreclosure  into  a  mere  right  to  redeem,  but,  if  full 
effect  be  given  to  the  words  of  the  enactment,  absolutely  to  destroy  the  right  of 
redemption  ;  and  surely  a  very  strong  and  clear  expression  of  the  intention  of  the 
Legislature  must  be  required  for  such  purposes. 
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For  these  reasons,  I  think  that  the  true  meaning  of  this  enactment  is,  that  judg- 
ments not  duly  re-registered  shall  he  void  against  subseiiuent  purchasers  mortgagees 
and  creditors  ;  and  this  construction,  as  it  seems  to  me,  will  work  out  the  pur])oses 
nf  the  Act.  Each  purchaser,  mortgagee  or  creditor  will  ho  hound  to  search  onlv  for 
five  years  ;  and  judgments  not  registered  or  re-registered  within  that  peiiod  will  he 
void  against  him.  The  case  of  Shaw  v.  Neale  (20  Beav.  loV)  referred  to  in  the 
argument  does  not,  I  think,  apply  to  the  present.  The  mortgage  in  that  case  wa.s 
subsequent  to  the  judgment,  and  the  statute  therefore,  as  I  construe  it,  rendered  the 
judgment  void  against  the  mortgagee. 

My  opinion  therefore  is  that  the  certificate  of  the  chief  clerk  in  this  case  is  right, 
and  that  this  motion  must  be  refused  ;  but  I  think  it  should  be  refused  without  costs, 
e.xcept  as  to  No.  6,  whose  costs  must  be  paid  by  the  Appellant. 

[507]    Beav  AN  v.  The  Earl  of  Oxford.    Before  the  Lord  Chancellor  Lord 
Cranworth  and  the  Lords  Justices.     Jan.  22,  23,  29,  1856. 

[See  In  re  Bell,  1886,  54  L.  T.  371.] 

In  a  suit  to  settle  the  priorities  of  incumbrancers  on  a  testator's  estate,  the  chief 
clerk  by  his  certificate  found  a  voluntary  settlement  ranking  1,  and  A.  and  B. 
judgment  creditors  ranking  2  and  3,  but  he  also  found  that  B.'s  judgment  which 
was  before  the  Act  1  &  2  Vict.  c.  110  was  of  prior  date  to  the  voluntary  settle- 
ment. Held,  that  although  as  between  A.  and  B.  the  former  upon  a  question 
of  registration  was  entitled  to  priority,  yet  that  independently  of  such  question 
and  having  regard  to  the  date  of  the  voluntary  settlement  and  to  the  provisions  of 
the  6th  section  of  the  Act  2  Vict.  c.  11,  B.  was  prior  both  to  the  voluntary  settle- 
ment and  to  A. 

A  judgment  creditor  is  not  a  purchaser  within  the  meaning  of  the  statute  27  Eliz. 
c.  4,  and  has  therefore  no  title  on  that  ground  to  set  aside  a  prior  voluntary 
settlement. 

The  13th  section  of  the  Act  1  &  2  Vict.  c.  110,  does  not  confer  on  the  judgment 
creditor  any  right  against  a  person  claiming  under  a  voluntary  settlement  previously 
made  by  the  judgment  debtor. 

The  decision  in  //'aifc  v.  Porter,  3  E.  &  B.  743,  observed  upon. 

The  question  raised  in  this  case  related  to  the  priorities  of  certain  judgment 
creditors  of  the  late  Alfred  Earl  of  Oxford.  The  suit  was  instituted  in  1849  by 
H.  AV.  Beavan,  a  mortgagee,  against  the  late  earl,  and  various  persons,  lieing  mort- 
gage annuity  and  judgment  creditors,  praj'ing  that  the  Plaintiff  might  be  declared 
entitled  to  redeem  such  incumbrances  of  the  Defendants  as  were  prior  to  his  mort- 
gage, and  that  all  proper  accounts  might  be  taken. 

Various  proceedings  were  had  in  the  suit,  the  Plaintiff  and  the  earl  both  dying 
before  it  came  to  a  hearing.  By  a  decree  made  by  the  Vice-Chancellor  Stuart  at  the 
hearing  of  the  cause,  and  dated  the  9th  June  1854,  a  certain  indenture  dated  the 
3d  July  1838  for  securing  an  annuity  of  £2000  for  the  benefit  of  the  Countess  of 
Oxford,  who  was  a  Defendant  to  the  suit,  was  as  against  the  late  Plaintiff  and 
against  such  of  the  Defendants,  being  mortgagees  and  incumbrancers  on  the  life 
estate  of  the  late  Earl  of  Oxford,  as  were  purchasers  for  valuable  consideration 
declared  to  be  void,  and  various  accounts  and  inquiries  were  directed,  and  among 
them  an  account  [508]  of  what  was  due  for  principal  interest  and  costs  properly 
incurred  (other  than  the  costs  of  the  suit)  upon  the  several  securities  of  the 
late  Plaintiff  and  of  the  several  Defendants  respectively  who  were  entitled  to  or 
interested  in  the  securities  charges  and  incumbrances  mentioned  in  the  bill,  and  an 
inquiry  as  to  the  priorities  of  the  said  several  securities. 

The  chief  clerk  made  his  certificate,  dated  the  12th  June  1855,  and  thereby 
answered  the  various  inquiries  directed,  and  set  forth  in  a  schedule  to  his  certificate 
the  priorities  of  the  several  securities  with  the  names  of  the  parties  to  whom  the 
amounts  due  ought  to  be  paid  :  the  schedule  was  to  the  following  effect : — First,  the 
sum  of  £2054,  l6s.  4d.  to  the  representatives  of  the  late  Plaintifl"  upon  an  indenture 
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of  mortgage  dated  the  19th  December  1842  ;  second,  the  sum  of  £7766,  13s.  4d.  to 
the  trustees  of  the  indenture  of  settlement  of  the  3d  July  1838  being  the  arrears 
of  the  annuity  of  £2000  thereby  secured  for  the  benefit  of  the  Countess  of  Oxford  ; 
third,  the  sum  of  £58,  17s.  Id.  to  Duncan  Anderson  on  a  judgment  obtained  on  the 
4th  December  1841  registered  the  17th  April  1845  and  re-registered  the  13th  March 
1854  ;  fourth,  the  sum  of  £306,  Os.  4d.  to  Thomas  Brockell  on  a  judgment  obtained 
on  the  23d  June  1841  registered  the  19th  August  1841  and  re-registered  the  27th 
February  1847  and  the  20th  April  1852  ;  fifth,  the  sum  of  £850  to  G.  Keates 
Corfield  on  a  judgment  obtained  on  the  4th  September  1848  registered  the  5th 
September  1848  and  re-registered  the  28th  November  1854  ;  sixth,  the  sum  of 
£70,  7s.  6d.  to  Charles  Layton  on  a  judgment  obtained  on  the  23d  December  1848 
registered  the  same  day  and  re-registered  the  21st  December  1853  ;  seventh,  the  sum 
of  £1066,  19s.  6d.  to  David  Taylor  on  a  judgment  obtained  on  the  29th  December 
1836  registered  the  27th  January  1849  and  re-registered  the  26th  January  1854  ; 
[509]  and  eighth,  a  sum  of  £159,  17s.  2d.  to  Robert  Cook  on  a  judgment  obtained 
on  the  12th  January  1849  registered  the  7th  February  1849  and  re-registered  the 
29th  November  1854. 

The  chief  clerk  by  his  certificate  stated  that  the  priorities  of  the  securities  were 
as  before  mentioned,  "except  that  as  regards  the  incumbrancer  David  Taylor  the 
judgment  forming  the  foundation  of  his  claim  being  dated  prior  to  the  indenture  of 
settlement  being  the  security  of  the  second  incumbrancer  such  last-mentioned  incum- 
brance was  in  effect  subsequent  to  the  incumbrance  of  the  said  David  Taylor  and 
could  not  be  sustained  against  his  claim." 

Various  other  proceedings  took  place  in  the  suit,  and,  by  an  order  made  on  the 
30th  July  1855,  the  sum  due  to  the  late  Plaintiff  on  the  first  of  the  securities  men- 
tioned in  the  certificate  was  discharged  out  of  monies  paid  into  Court  in  the  suit. 
Among  other  proceedings  were  two  separate  motions  to  vary  the  chief  clerk  s 
certificate,  the  one  by  D.  Taylor  to  obtain  priority  over  T.  Brockell  and  G.  K.  Cor- 
field, and  the  other  by  G.  K.  Corfield  to  obtain  priority  over  the  indenture  of  settle- 
ment of  the  3d  July  1838.  The  first  of  these  was  disposed  of  by  the  decision  above 
reported,  see  ante,  p.  492,  which  affirmed  the  order  of  priority  given  by  the  chief 
clerk's  certificate.  The  claim  of  G.  K.  Corfield  was  compromised  by  the  trustees  of 
the  settlement,  and  the  benefit  of  his  security  agreed  to  be  assigned  to  them. 

A  petition  was  then  presented  by  the  Countess  of  Oxford,  as  interested  in  the 
estate  of  the  late  earl,  for  the  purpose  of  having  the  funds  in  Court  applied  in  pay- 
ment of  the  incumbrances  according  to  their  priority  ;  [510]  and  this  gave  rise  to  the 
question  now  brought  before  the  Court.  The  petition  came  on  for  hearing  before 
Vice-Chancellor  Stuart,  but  His  Honour  directed  it  to  be  at  once  taken  to  the  Lords 
Justices,  who,  when  the  matter  was  brought  under  their  notice,  arranged  for  its 
being  heard  by  the  full  Court  of  Appeal :  they  also  on  the'application  of  D.  Anderson 
and  C.  Layton  gave  leave  to  those  parties  to  appeal  against  the  chief  clerk's  certifi- 
cate, the  proceedings  which  had  taken  place  on  the  appeals  of  D.  Taylor  and  G.  K. 
Corfield  having  induced  them  to  abstain  from  taking  any  steps  pre\'iously.  The  case 
now  came  on  for  hearing  accordingly. 

Mr.  Bacon  and  Mr.  Speed  for  the  Petitioner,  Lady  Oxford.  They  relied  on  the 
certificate  of  the  chief  clerk,  which  remained  undisturbed,  as  regulating  the  rights 
of  the  parties :  acting  on  this,  priority  must  be  given  in  now  distributing  the  fund 
to  D.  Taylor  over  the  settlement  of  the  3d  July  1838  and  the  other  judgment 
creditors,  and  this  would  be  quite  consistent  with  the  decision  which  in  reference  to 
the  question  of  registration  had  upheld  the  order  in  which  the  judgment  creditors 
were  placed  inter  se  by  the  certificate  of  the  chief  clerk. 

Mr.  Lee  and  Mr.  Chichester  appeared  for  the  trustees  of  the  settlement. 

Mr.  Walker,  for  D.  Anderson  and  C.  Layton,  the  judgment  creditors  placed  third 
and  sixth  in  the  schedule  to  the  chief  clerk's  certificate. 

He  submitted  that  there  was  nothing  to  prevent  his  clients  questioning  the 
propriety  of  the  certificate  on  the  [511]  present  occasion  ;  Adams  v.  Claxton  (6  Yes. 
226),  Brndie  v.  Barry  (J.  Si  W.  470) ;  that  the  chief  clerk  had  drawn  an  erroneous 
conclusion  as  to  priority,  and  that  he  ought  to  have  postponed  the  claims  of  the 
trustees  of  the  settlement  to  the  judgments  now  in  question.  He  rested  his  case  on 
four  grounds :— First,    by  the  first  and   fifth   sections  of  the  Act  27  Eliz.  c.  4,  the 
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settlement  was  void  as  against  judgment  creditors  who  weie  to  l)e  cunsidcrcd  as  pur- 
chasers, the  word  purchaser  having  received  a  liberal  construction,  as  for  instance  in 
the  case  of  a  lessee  at  rack-rent,  Goodrujhi  v.  Muxes  (■>.  W.  lilack,  1UI9).  (See  also 
Vin.  Ab.  tit.  "Fraud,"  K.  (2),  and  Hill  v.  The  Bishop  of  Exeter  (2  Taunt.  G9),  Girling 
V.  Lowther  (2  Ch.  Rep.  136),  Garth  v.  ErsfeUd  (Sir  J.  Bridgnian's  Keports,  22),  Imch 
V.  Earl  of  JFinchehea  (1  P.  W.  277),  Barton  v.  Fanhei/thui/sen  (II  Hare,  126),  trhil- 
u-orth  V.  Gauf/ain  (3  Hare,  416  ;  1  Phil.  728).) 

[The  Lord  Justice  Turner  referred  to  Brace  v.  Duchess  of  MarHmouah  (i  P  W 
491).]  ^    V       •      • 

Secondly,  if  there  was  any  doubt  whether  under  the  27  Kliz.  c.  4  the  settlement 
was  void,  there  could  be  no  doubt  but  that  it  was  void  by  the  joint  oijeration  of  that 
statute  and  of  the  Act  1  ifc  2  Vict.  c.  1 10.  Under  the  latter  Act  it  had  been 
decided  that  a  judgment  creditor  became  an  equitable  mortgagee  antl  was  entitled  to 
an  interest  in  the  land,  and  having  a  power  might  exercise  it  without  the  assent  of 
any  other  party.  The  decision  of  the  Queen's  Bench  in  ll'utts  v.  Porter  (3  I'].  &  B. 
743)  had  a  direct  bearing  on  the  present  case.  (See  also  Bolkston  v.  Morton  (1  Dru. 
\- W.  171),  Brearcliffv.  Dmringlmi  (i  De  G.  &  S.  \22),  Dunster  v.  Lord  Glengall  (3 
Irish  Ch.  Rep.  47).)  Thirdly,  on  the  general  principles  [512]  of  this  Court  when 
there  was  a  fund  to  be  administered,  and  the  legal  interest  was  in  the  hands  of 
trustees,  a  party  claiming  for  value  was  preferred.  Buckle  v.  Mitchell  (18  Ves.  100). 
Fourthly,  the  settlement  was  void  under  the  Act  13  Eliz.  c.  ;j,  being  with  a  view  to 
delay  creditors. 

[The  Lord  Chancellor  referred  to  Lush  v.  Wilkinson  (5  Yes.  384).] 

It  was  not  necessary  to  shew  insolvency  at  the  time,  Bichardxon  v.  Sinallwood  (Jac. 
5-52).  Assuming  however  that  the  Court  was  against  the  present  contention  on  all 
these  points,  the  remaining  question  was  between  D.  Taylor  and  I).  Anderson  and 
C.  Layton,  and  it  was  submitted  as  clear  that  they  ought  to  be  preferred  to  I).  Taylor. 
By  the  second  section  of  the  Act  2  Vict.  c.  11,  I).  Taylor's  judgment  was  void  as 
against  the  other  two  because  not  registered,  and  the  settlement  could  make  no 
ditference  as  to  reviving  that  which  as  against  those  parties  being  purchasers  for 
value  had  been  declared  void  :  Lady  Oxford  being  a  volunteer  had  not  the  same 
right.  (He  referred  to  Eland  v.  Eland  (1  Beav.  235  ;  4  Myl.  &  Cr.  420)  and  French 
V.  French  (19  Jur.  840).) 

Mr.  Cory,  who  was  with  Mr.  Walker,  for  C.  Layton,  cited  Lvrd  Townshend  v. 
Jrindham  (2  Ves.  sen.  1),  Peacock  v.  Monk  (2  Ves.  sen.  190),  Brodie  v.  Barrij  (2  V.  & 
B.  36)  to  shew  that  Lady  Oxford  could  only  be  entitled  to  one  year's  arrears  of  her 
annuity. 

Mr.  Surrage  was  with  Mr.  Walker  for  I).  Anderson. 

Mr  Wickens,  for  T.  Brockell.  He  submitted  that  by  the  decision  already  pro- 
nounced [513]  T.  Brockell  was  entitled  to  stand  before  D.  Taylor  :  and  he  cited 
Eland  V.  Eland  (1  Beav.  23.5),  Lyon  v.  Coldlle  (1  Coll.  C.  C.  449). 

Mr.  Craig,  with  whom  was  Mr.  Eddis,  for  D.  Taylor,  was  proceeding  to  contend 
in  support  of  his  right  to  priority,  when  he  was  stopped  by  the  Court. 

The  Lord  Chancellor.  We  have  no  doubt  whatever  that  I).  Taylor  is  entitled 
to  priority  over  the  other  judgment  creditors,  and  over  Lady  Oxford's  trustees. 
Before  the  passing  of  the  statute  1  &  2  Vict.  c.  110,  D.  Taylor  had  entered  up  his 
judgment,  so  that,  according  to  the  law  as  it  then  stood,  he  had  as  against  Lord 
Oxford  a  good  title  to  a  lien.  The  statute  in  question  was  passed  in  the  latter  part 
of  the  year  1838,  and  before  that  time  the  voluntary  settlement  had  been  made; 
that  however  as  against  D.  Taylor  was  nothing  but  a  settlement  .subject  to  his  rights. 
Then,  in  the  next  year  the  statute  2  Vict.  c.  11  was  passed,  and  it  is  the  second 
section  of  that  Act  which  alone  gives  rise  to  any  doubt,  but  the  doubt  is  (juite 
removed  by  reference  to  the  sixth  section. 

The  second  section  says,  that  no  judgment  already  docketed  and  entered  under 
the  recited  Act  (4  &  5  Will.  &  M.  c.  20)  shall  after  the  1st  August  1841  affect  any 
lands,  tenements  or  hereditaments  as  to  purchasers,  mortgagees  or  creditors  unless 
and  until  such  memorandum  or  minute  thereof  as  is  prescribed  in  the  Act  K\;  2  Vict, 
c.  110  shall  be  left  with  the  Senior  Master  of  the  Court  of  Common  Pleas.  It  was 
on  this  said  that  D.  Taylor's  judgment  was  not  to  affect  lands,  tenements  or  heredita- 
ments unless  and  until  the  memorandum  should  be  left  [514]  as  thus  directed,  and 
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that  the  memorandum  was  not  left  until  after  the  registration  of  subsequent  judg- 
ments. But  then  the  sixth  section  provides  that  nothing  in  the  recited  Act  (1  &  2 
Vict.  c.  110)  nor  in  this  Act  contained  shall  extend  to  revive  or  restore  any  judgment 
which  shall  l>e  extinguished  or  barred  nor  shall  the  same  extend  to  affect  or  prejudice 
any  judgment  as  between  the  parties  thereto  or  their  representatives  or  those  deriving 
as  volunteers  under  them.  Applying  these  words  to  the  case  before  us,  nothing  in 
the  1  i.*t  2  Vict.  c.  110  nor  in  the  2  Vict.  c.  11  is  to  affect  the  judgment  which  D. 
Taylor  had  obtained  against  Lord  Oxford  ;  and  therefore,  though  we  decided  and 
decided  correctly  upon  the  ([uestion  of  registration,  we  think  that  we  are  also 
clearly  right  in  saying  that,  independently  of  the  question  of  registration,  D.  Taylor 
has  a  right  prior  to  the  voluntary  settlement  made  by  Lord  Oxford.  This  disposes 
of  so  much  of  the  petition  as  relates  to  the  question  of  the  payment  to  D.  Taylor, 
whose  claim  here  is  not  against  the  other  judgment  creditors,  but  only  against  the 
estate  of  Lord  Oxford. 

Mr.  Bacon  then  replied  on  behalf  of  Lady  Oxford,  citing  Barton  v.  Vanheythuysen 
(11  Hare,  126),  Brare  v.  Duchess  of  Marlborough  (2  P.  W.  491),  Smith  v.  Garland  (2 
Mer.  123).  Jl'hitworth  v.  Gaufjain  (3  Hare,  416  ;  1  Phil.  728). 

Mr.  Walker  addressed  a  few  remarks  on  the  case  of  Brace  v.  Duchess  of  Marl- 
borough (2  P.  W.  491). 

Jan.  29.  The  Lord  Chan'CELLOR.  The  question  which  was  reserved  for  con- 
sideration in  [515]  this  case  relates  to  the  priority  of  three  judgment  creditors  of 
the  late  Lord  Oxford,  namely  D.  Anderson,  T.  Brockell  and  C.  Layton  (the  claim  of 
G.  K.  Corfield  having  been  bought  up  by  Lady  Oxford's  trustees) ;  and  the  point  is, 
whether  by  virtue  of  the  statute  of  Elizabeth  alone,  or  by  virtue  of  it  combined  with 
the  statutes  of  the  present  Queen,  these  judgment  creditors  have  or  have  not  a  right 
against  the  parties  claiming  under  a  voluntary  settlement  executed  by  Lord  Oxford 
in  the  year  1838. 

The  facts  are  these.  Li  the  year  1836,  before  the  passing  of  the  Act  1  &  2  Vict. 
c.  110,  D.  Taylor,  not  one  of  the  creditors  whose  claims  are  now  under  discussion, 
had  recovered  a  judgment  against  Lord  Oxford,  and  that  judgment  being  duly 
docketed  was  according  to  law  a  good  lien  on  Lord  Oxford's  estate.  After  that 
judgment  was  docketed,  and  before  the  passing  of  the  Act  1  &  2  Vict.  c.  110,  the 
voluntary  settlement  in  question  was  made,  and  under  it  Lady  Oxford  is  now  tenant 
for  life.  Subsequently  to  this  the  present  claimants  recovered  judgments  against 
Lord  Oxford,  as  to  which  I  need  only  say  that  they  were  duly  registered  in  pursuance 
of  the  statutes  of  the  present  Queen  ;  and  the  question  is,  whether  the  creditors  in 
respect  of  those  judgments  have  a  claim  on  Lady  Oxford's  interest  under  the  voluntary 
settlement.  That  depends  on  the  construction  to  be  put  on  the  Act  27  Eliz.  c.  4  to 
the  language  of  which  I  will  now  shortly  advert. 

The  Act  in  question  begins  by  reciting  that  divers  of  Her  Majesty's  subjects,  after 
conveyances  obtained  and  purchases  made  of  lands  for  money  or  other  good  considera- 
tions "  may  have  incur  and  receive  great  loss  and  prejudice  by  reason  of  fraudulent 
and  covinous  conveyances  estates  gifts  grants  charges  and  limitations  of  uses  [516] 
heretofore  made  or  hereafter  to  be  made  of  in  or  out  of  lands  tenements  or  heredita- 
ments so  purchased  or  to  be  purchased  ; "  and  then  for  remedy  of  these  inconveni- 
ences and  for  the  avoiding  of  such  fraudulent  feigned  and  covinous  conveyances  gifts 
grants  charges  uses  and  estates  for  the  maintenance  of  upright  and  just  dealing  in 
the  purchasing  of  lands  tenements  and  hereditaments  it  ordains  and  enacts  "  that  all 
and  every  conveyance  grant  charge  lease  estate  incumbrance  and  limitation  of  use  and 
uses  of  in  or  out  of  any  lands  tenements  or  other  hereditaments  whatsoever  had  or 
made  any  time  heretofore  since  the  begiiniing  of  the  Queen's  Majesty's  reign  that 
now  is  or  at  any  time  hereafter  to  be  had  or  made  for  the  intent  and  of  purpose  to 
defraud  and  deceive  such  person  or  persons  bodies  politic  or  corporate  as  have  purchased 
or  shall  afterwards  purchase  in  fee-simple  fee-tail  for  life  lives  or  years  the  same  lands 
tenements  and  hereditaments  or  any  part  or  parcel  thereof  so  formerly  conveyed 
granted  leased  charged  incumbered  or  limited  in  use  or  to  defraud  and  deceive  such 
as  have  or  shall  purchase  any  rent  profit  or  commodity  in  or  out  of  the  same  or  any 
part  thereof  shall  be  deemed  and  taken  only  as  against  that  person  and  persons  bodies 
politic  and  corporate  his  and  their  heirs  successors  executors  administrators'  and 
assigns  and  against  all  and  every  other  person  and  persons  lawfully  having  or  claim- 
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ing  by  from  or  under  them  or  any  of  them  which  have  purchased  or  shall  hereafter 
so  purchase  for  money  or  other  good  consideration  the  same  lands  tenements  or 
hereditaments  or  any  part  or  parcel  thereof  or  any  rent  profit  or  commodity  in  or  out 
of  the  same  to  be  utterly  void  frustrate  and  of  none  effect."  And  then  there  "is  another 
(the  fifth)  section  framed  not  quite  in  the  same  words,  to  which,  as  reference  has 
been  made  to  it,  I  will  advert :  it  is  to  this  eff"ect— that  if  any  person  or  persons  shall 
hereafter  make  any  conveyance  of  land  with  any  clause  or  con-[517]-ditions  of  revoca- 
tion at  his  will  or  pleasure  and  after  such  conveyance  shall  "  l.argain  sell  demise 
grant  convey  or  charge"  (the  word  "charge"  is  found  in  this  oth  section  l)ut  is  left 
out  in  the  1st  and  2d  sections)  "  the  same  lands  tenements  or  hereditaments  or  any 
part  or  parcel  thereof  to  any  person  or  persons  bodies  politic  and  corporate  "  for 
money  or  other  good  consideration  paid  or  given  the  said  first  conveyance  not  by 
him  revoked  and  made  void  or  altered  according  to  the  power  and  authority  reserved 
or  expressed  then  the  said  former  conveyance  as  touching  the  said  lands  "tenements 
and  hereditaments  so  after  bargained  sold  conveyed  demised  or  charged  against  the 
said  bargainees  vendees  lessees  grantees  and  every  of  them  and  against  all  and  every 
person  who  shall  or  may  lawfully  claim  anything  by  from  or  under  them  or  any  of 
them  shall  be  deemed  to  be  absolutely  void. 

The  judgment  creditors  whose  rights  are  now  in  question  say  that  under  the 
provisions  of  the  Act  just  stated  they  have  a  title  against  those  who  claim  under  the 
voluntary  settlement ;  but  having  considered  the  subject  very  attentively  I  have  come 
to  the  clear  conclusion  that  they  have  no  such  right.  The  question  is,  whether  they 
are  purchasers  within  the  meaning  of  the  statute  of  Elizabeth  ;  in  other  words,  is  a 
judgment  creditor  a  person  who  in  the  language  of  the  Act  has  purchased  any  part 
of  the  lands  comprised  in  the  settlement  or  "  some  rent  profit  or  commoditj-  in  or  out 
of  the  same?"  Independently  of  any  authoritj',  I  confess  I  should  have  thought  the 
proposition  hardly  arguable  that  a  person  who  recovers  a  judgment  is  a  purchaser. 
A  purchaser,  in  the  sense  in  which  the  word  is  used  in  the  statute,  is  one  who  gives 
money  or  other  valuable  consideration  in  order  to  have  the  land.  The  person  who 
recovers  a  judgment  may  indeed  eventually  get  the  land,  because  [518]  under  the 
statute  of  Westminster  he  may  take  the  land  in  execution  and  therefore  he  is  said  to  have 
even  independently  of  the  last  statute  a  lien  on  the  land,  but  it  is  not  by  any  purchase 
but  by  virtue  of  the  right  which  the  law  gives  him.  That  that  has  been  so  considered 
for  a  very  long  time,  is  obvious  from  one  or  two  cases  which  were  referred  to  or  at 
least  mentioned  in  the  argument. 

The  first  case  I  will  allude  to,  and  which  lays  down  the  law  very  clearly  and 
distinctlj^  and  from  which  there  has  not  been  any  departure,  is  Brace  v.  Duchess  of 
Marlborough  (2  P.  W.  491)  decided  in  1728  :  the  question  there  was  as  to  the  right  of 
judgment  creditors  to  tack  their  judgment  to  a  mortgage  and  whether  that  could  or 
could  not  be  done.  The  details  of  the  case  are  not  material  to  be  mentioned  :  I 
merely  refer  to  it  in  order  to  advert  to  the  language  of  the  Master  of  the  KoUs. 
After  holding  first  "  that  if  a  third  mortgagee  buys  in  the  first  mortgage  though  it  be 
pendente  hie  pending  a  bill  brought  by  the  second  mortgagee  to  redeem  the  first,  yet 
the  third  mortgagee  having  obtained  the  first  mortgage  and  got  the  law  on  his  side 
and  equal  equity  he  shall  thereby  squeeze  out  the  second  mortgage."  He  holds 
"  secondly  if  a  judgment  creditor  or  creditor  by  statute  or  recognizance  buys  in  the 
first  mortgage  he  shall  not  tack  or  unite  this  to  his  judgment,  &c.,  and  thereby  gain  a 
preference  for  one  cannot  call  a  judgment,  &c.,  creditor  a  purchaser  nor  has  such 
creditor  any  right  to  the  land  ;  he  has  neither  jus  in  re  nor  ail  rem  and  therefore  though 
he  releases  all  his  right  to  the  land  he  may  extend  it  afterwards."  This  is  quite 
inconsistent  with  the  notion  of  a  person  having  purchased  the  land,  because  if  a 
purchaser  releases  the  land  all  his  estate  is  gone,  but  the  right  of  the  judgment  creditor 
remains  the  same  though  [519]  he  releases  the  land.  The  view  thus  taken  is 
evidently  quite  approved  and  followed  by  Lord  Eldon  in  the  case  of  £x  parte  Knott 
(11  Ves.  609).  The  facts  of  that  case  I  need  not  go  into  but  I  will  refer  to  what 
Lord  Eldon  says  at  p.  617.  He  says  "I  have  not  altered  my  opinion  upon  looking 
into  the  case  of  Brace  v.  The  Duchess  of  Marlborough  which  goes  upon  this,  that  a  mere 
judgment  creditor  though  he  deals  originally  for  a  lien  does  not  get  an  estate  origin- 
ally in  the  land  ;  he  has  neither  jik  in  re  nor  jus  ad  rem.  But  if  there  is  once  a  creditor 
by  mortgage  and  he  afterwards  advances  money  upon  a  judgment,  the  Court  will 
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intend  that  he  makes  that  advance  meaning  to  take  a  security  upon  the  land  for  both, 
and  he  may  tack  ;  but  if  he  remains  a  mere  judgment  creditor  the  Court  says  he  does 
not  deal  upon  the  faith  of  the  land  in  this  sense  that  he  does  not  contract  for  an 
interest  in  the  land,  and  therefore  is  entitled  only  as  a  judgment  creditor  to  an  elegit 
and  ho  cannot  tack."  Such  then  was  the  view  taken  above  a  century  ago  and  con- 
tinned  by  Lord  Eldon  in  his  observations  in  the  case  last  mentioned. 

So  far  as  I  know,  this  view  was  never  questioned  until  very  recently,  except 
indeed  in  the  two  old  cases  that  were  referred  to  by  Mr.  Walker.  As  to  the  one 
from  Sir  J.  Bridgman's  reports  (Garth  v.  Errfeild)  it  would  no  doubt  be  strongly 
confirmatory  of  his  argument  if  it  were  law,  although  I  must  observe  that  it  is  not 
the  same  case  as  that  now  before  us.  It  was  a  case  on  the  fifth  section  of  the  Act, 
and  the  Court  proceeded  expressly  on  the  words  of  that  section  in  holding  that  a 
recognizance  which  was  the  matter  in  question  was  a  charge  within  the  meaning  of 
that  section.  A  recognizance  is  not  mentioned  in  the  fifth  section,  and  1  should  doubt 
whether  [520]  it  did  come  within  the  notion  of  a  charge  ;  but  besides  this  there  may 
be  a  difierence  between  a  recognizance  and  a  judgment,  a  judgment  being  in  theory 
at  least  always  an  adverse  proceeding  whereas  a  recognizance  is  not  so.  There  may 
be  such  a  distinction,  though  I  am  bound  to  say  that  I  do  not  at  all  feel  confident 
that  the  case  in  Bridgman  would  be  so  decided  at  the  present  day.  The  other  autho- 
rity cited,  an  old  case  in  the  2d  volume  of  Reports  in  Chancery  (Girling  v.  Lowther), 
is  exceedingly  loosely  reported,  and  if  it  means  that  which  Mr.  Walker  contends  it 
means,  as  very  likely  it  does,  all  I  can  say  is  that  it  is  inconsistent  with  what  has 
been  taken  to  be  the  state  of  the  law  in  the  subsequent  cases.  It  is  however  difficult, 
not  to  say  impossible,  to  discover  from  the  report  whether  the  decision  proceeded  on 
the  27  Eliz.  or  the  13  Eliz.  though  I  rather  think  it  was  on  the  former  and  if  it  was  the 
remark  I  have  just  made  applies.  We  were  also  referred  to  some  observations  made 
bj'  the  Vice-Chancellor  Sir  W.  Page  AVood  in  a  case  (Barton  v.  Vanheythuysen)  (11 
Hare,  126)  before  him  which  was  undoubtedly  one  within  the  27  Eliz.  There  was 
however  no  such  question  there  as  there  is  here.  Both  the  cases  on  which  I  have 
been  commenting  were  I  suppose  referred  to,  and  His  Honour  speaks  of  them  as 
being  cases  undoubtedly  under  the  statute  27  Eliz.  and  not  under  the  13  Eliz.  It  is 
with  great  hesitation  that  one  differs  even  from  the  dictum  of  that  learned  Judge, 
but  I  do  not  think  that  he  meant  to  decide  anything  on  the  point :  it  was  not  a 
matter  which  could  have  been  argued  before  him  :  the  question  in  the  case  was  not 
whether  a  judgment  creditor  came  within  the  description  of  a  purchaser,  but  another 
question  altogether.  The  conclusion  is  thus  irresistible  that  under  the  statute  of 
Elizabeth,  and  independently  of  the  statute  of  the  present  Queen,  these  [521]  judg- 
ment creditors  have  no  right  as  purchasers  :  they  are  not  purchasers  within  the 
meaning  of  the  statute  of  Elizabeth,  and  can  therefore  have  no  right  against  the 
voluntary  settlement. 

Then  comes  a  question  as  to  the  determination  of  which  my  opinion  has  fluctuated 
a  good  deal  namely,  whether  the  case  is  altered  by  the  statute  of  the  present  Queen 
(1  &  2  Vict.  c.  110),  but  I  have  come  eventually  to  the  conclusion  that  it  is  not. 
The  thirteenth  section  of  that  statute  enacts  that  a  judgment  already  entered  up 
or  to  be  hereafter  entered  up  shall  operate  as  a  charge  upon  all  lands  and  heredita- 
ments of  or  to  which  such  person  shall  at  the  time  o"!  entering  up  the  judgment  or 
at  any  time  afterwards  be  seised  possessed  or  entitled  for  any  estate  or  interest 
whatever  at  law  or  in  equity  whether  in  possession  reversion  remainder  or  expect- 
ancy or  over  which  such  person  shall  at  the  time  of  entering  up  such  judgment  or 
at  any  time  afterwards  have  any  disposing  power  which  he  might  without  the  assent 
of  any  other  person  exercise  for  his  own  benefit,  and  that  every  judgment  creditor 
shall  have  such  and  the  same  remedies  in  a  Court  of  Equity  against  the  heredita- 
ments so  charged  by  virtue  of  this  Act  or  any  part  thereof  as  he  would  be  entitled  to 
in  case  the  person  against  whom  such  judgment  shall  have  been  so  entered  up  had 
power  to  charge  the  same  hereditaments  and  had  by  writing  under  his  hand  agreed 
to  charge  the  same. 

Now,  what  did  the  Legislature  mean  to  do  by  that  enactment?  In  the  first  place 
they  meant  to  make  the  judgment  directly  operate  as  a  charge  ;  but  a  charge  on 
what  ?  I  apprehend  that  there  was  no  principle  inducing  them  to  mean,  and  thf;t 
the  words  do  not  represent  them  as  having  meant,  to  give  the  judgment  creditor 
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any  right  except  against  his  debtor,  that  is,  the  judgment  was  to  [522]  have  the 
effect  of  a  charge  on  that  which  was  the  property  of  the  del)tor.  Tliat  I  iliink  is 
manifest  from  the  words  used  :  the  judgment  is"  to  operate  on  hind  of  which  the 
debtor  is  seised  or  over  which  he  "shall  at  the  time  of  entering  up  such  judgment  or 
at  any  time  afterwards  have  any  disposing  power  which  he  might  without  the  assent 
of  any  other  person  exercise  for  his  own  benefit."  That  gives  no  right  against  a 
person  claiming  under  a  voluntary  settlement,  for  the  voluntary  settlor,  the  debtoi-, 
could  not  for  his  own  benefit  either  with  or  without,  certainly  not  without,  the  assent 
of  any  other  person  defeat  his  own  settlement.  It  therefore  appears  to  me  clear  that 
the  statute  does  not  apply  to  the  present  case.  It  was  however  argued  that  the  suli- 
sequent  words  had  a  further  ettect,  but  I  think  not.  These  words  are  "  that  every 
judgment  creditor  shall  have  such  and  the  .same  remedies  in  a  Court  of  Equity 
against  the  hereditaments  so  charged  "  (that  is  against  the  hereditaments  which  are 
by  virtue  of  the  judgment  subject  to  the  charge,  the  hereditaments  which  the  debtor 
might  have  made  available  for  his  own  purposes  antl  might  have  disposed  of  without 
the  consent  of  any  other  person  for  his  own  benefit)  "  as  he  would  be  entitled  to  in 
case  the  person  against  whom  such  judgment  shall  have  been  so  entered  up  had 
power  to  charge  the  same  hereditaments  and  had  by  writing  under  his  hand  agreed 
to  charge  the  same."  The  result  of  the  whole  provision  is,  that  the  judgment 
creditor  is  not  to  be  put  to  the  same  inconvenient  and  circuitous  mode  of  making  his 
judgment  available  to  which  he  was  driven  prior  to  the  passing  of  the  statute,  he  is 
to  be  in  the  same  position  as  if  his  debtor  in  respect  of  any  property  over  which  he 
had  an  absolute  power  of  disposition  had  executed  a  charge  in  his  favour  and  so 
given  him  an  equitable  right.  That  however  does  not  apply  to  the  present  case, 
because  the  power  referred  to  as  an  additional  security  to  the  judgment  creditor 
relates  only  to  [523]  land  over  which  the  debtor  had  an  absolute  power  of  disposition 
as  he  might  think  fit. 

It  is  then  said  that  if  the  debtor  had  executed  a  charge  in  favour  of  the  judgment 
creditors  they  would  have  been  purchasers  under  the  statute  of  Elizabeth.  It  is 
possible  that  it  might  be  so,  but  we  are  now  con.sidering  the  effect  of  the  statvite  of 
Victoria,  and  that  statute  does  not  say  that  judgment  creditors  are  to  be  in  the  same 
position  as  they  would  have  been  in  if  there  had  been  a  charge  made  for  valuable 
consideration.  What  it  says  in  effect  is  that  they  have  the  same  rights  as  they 
would  have  had  if  the  debtor  had  by  writing  under  his  hand  agreed  to  charge  the 
property.  The  words  are  "agreed  to  charge  the  same,"  and  coupling  them  with  the 
prior  part  of  the  section  they  refer  to  land  of  which  the  debtor  had  an  absolute 
power  of  disposing  for  his  own  benefit  as  he  might  think  fit  without  the  consent  of 
any  other  person. 

The  only  other  question  is,  as  to  the  subsequent  statute  2  Vict.  c.  11.  By  that 
statute  the  docket  roll  is  finally  closed  for  ever,  and  all  judgment  creditors  (this 
would  include  the  case  of  Mr.  Taylor)  although  docketed  and  having  a  valid  lien 
before  the  passing  of  the  Act  are  required  not  to  docket  dc  nonj  but  to  register  and 
keep  registered  from  time  to  time,  or  otherwise  their  judgments  are  rendered  unavail- 
able against  subsequent  purchasers  mortgagees  incumbrancers  or  creditors.  The 
question  then  arises  how  far  this  aftects  the  creditors  in  the  present  case  :  I  think  it 
does  not  aft'ect  them  at  all.  There  might  be  a  question  how  far  it  affected  the  right 
of  Mr.  Taylor,  were  it  not  that  as  between  Mr.  Taylor  and  Lady  Oxford  no  (piestion 
at  all  can  arise  either  under  that  statute  or  under  the  other  statute,  because,  as 
between  him  and  Lady  Oxford,  he  had  under  the  old  law  at  the  time  of  the  making 
of  the  voluntary  settlement  [524]  a  valid  lien  on  the  property.  He  therefore  is 
unaftected  by  the  Act,  and  the  other  creditors  cannot  get  any  relief  under  it.  As  to 
these  creditors  the  result  is,  that  thev  are  not  purchasers  under  the  statute  of 
Elizabeth,  they  are  not  assisted  by  the  statute  1  it  2  Vict.  c.  110,  and  I  see  nothing 
in  the  subsequent  statute  that  gives  them  any  right  whatever. 

There  remains  only  for  me'to  notice  a  case  of  very  great  importance  to  which 
our  attention  was  called,  I  mean  that  of  Watts  v.  Porter  (3  E.  \-  \i.  743)  in  the  Court 
of  Queen's  Bench,  in  which  with  reference  not  to  the  13th  section  of  the  Act  1  A.;  -* 
Vict.  c.  110,  to  which  our  attention  has  been  directed,  tnit  to  a  sub.sequent  .section 
the  Uth,  the  majority  of  the  Court  came  to  a  conclusion  with  which  our  judttment 
in  the  present  case  may  clash,  or  at  least  may  seem  to  do  so.     If  it  does  clash,  I  very 
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much  regret  it,  but  less  than  I  should  otherwise  do  seeing  that  the  judgment  of  the 
Court  was  not  unanimous.  I  must  however  observe  that  the  words  of  the  two 
sections  are  not  the  same,  nor  are  the  questions  raised  precisely  the  same.  The  14th 
section  was  framed  with  the  object  of  giving  to  judgment  creditors  a  right  which 
they  had  not  had  before,  a  right  upon  a  species  of  property  which  was  of  a  nature 
not"  capable  of  being  affected  by  a  judgment,  money  in  the  public  funds  for  instance. 
The  section  enacts  that  if  any  person  against  whom  judgment  shall  be  entered  up 
shall  have  any  Government  stock  funds  &c.  it  shall  be  lawful  for  a  Judge  of  one  of 
the  Superior  Courts  on  the  application  of  any  judgment  creditor  to  order  that  such 
stock  funds  Arc.  shall  stand  charged  with  the  payment  of  the  amount  for  which 
judgment  shall  have  been  so  recovered  and  interest  thereon  and  such  order  shall 
entitle  the  judgment  creditor  to  all  such  [525]  remedies  as  he  would  have  been 
entitled  to  if  such  charge  had  been  made  in  his  favour  by  the  judgment  debtor.  The 
argument  in  the  Court  of  Queen's  Bench  arose  thus  :  a  judgment  debtor  was  entitled 
to  a  sum  of  money  standing  in  the  name  of  trustees,  and  that  fund  being  mortgaged 
to  a  large  extent  but  not  exhausting  the  whole,  and  the  mortgagee  not  having  given 
notice  to  the  trustees,  a  judgment  creditor  obtained  a  charging  order ;  and  the 
statute  saying  that  such  an  order  should  have  the  same  effect  as  if  the  judgment 
debtor  had  charged,  the  Court  of  Queen's  Bench  held  that  if  the  judgment  debtor 
had  charged  the  stock  in  favour  of  the  judgment  creditor  and  the  judgment  creditor 
had  given  notice  to  the  trustees,  as  he  did,  before  notice  was  given  by  the  first 
mortgagee,  he  would  have  precedence.  No  doubt,  if  that  were  an  actual  charge,  it 
would  have  been  so,  because,  in  order  to  complete  the  title  of  the  mortgagee  to  such 
property,  it  is  not  only  necessary  that  the  mortgagor  should  have  been  bound  as 
between  him  and  the  mortgagee  but  the  trustees  must  also  have  been  bound  ;  and  if 
notice  is  not  given  to  the  trustees  by  the  first  mortgagee,  a  second  mortgagee  coming 
in  and  giving  notice  will  have  precedence.  The  case  with  which  the  Court  of 
Queen's  Bench  had  to  deal  being  as  I  have  stated,  they  held  that  the  judgment 
creditor  under  the  order  was  precisely  in  the  same  position  as  the  second  mortgagee  : 
they  held  that,  the  statute  having  given  the  remedy  against  a  new  species  of  property, 
he  was  to  be  considered  just  in  the  same  position  as  if  an  actual  assignment  had  been 
executed  by  the  debtor,  and  he  had  first  given  notice.  I  confess  it  seems  to  me  open 
to  argument  whether  the  view  of  the  case  taken  by  Mr.  Justice  Erie,  who  differed  from 
the  rest  of  the  Court,  was  not  the  right  one,  namely,  that  the  statute  meant  nothing 
more  than  the  interest  of  the  judgment  debtor  should  be  liable  to  be  affected,  and 
had  no  reference  to  [526]  what  might  be  the  equitable  consequences  of  notice  or 
want  of  notice.  At  the  same  time  I  do  not  mean  to  say  that  the  decision  which  was 
come  to  was  not  correct,  unless  indeed  it  clashes  with  our  present  decision,  in  which 
case  I  should  be  bound  to  say  that  I  think  it  was  wrong.  I  do  not  however  say  that 
it  does  clash  ;  and  we  thus  think,  that  qudcunque  rid  it  ought  not  to  influence  our 
determination  of  the  case  before  us. 

Mr.  Walker.  I  do  not  know  whether  your  Lordship  thinks  it  right  to  say  any- 
thing on  the  Act  13  Eliz.  c.  5.  ' 

The  Lord  Chancellor.  AVe  do  not  think  that  there  are  facts  to  warrant  the 
application  of  that  statute.  "We  have  looked  through  the  case  attentively,  but  we 
cannot  find  anything  on  the  record  enabling  us  to  say  that  it  is  brought  within 
the  Act. 

The  Lord  Justice  Knight  Bruce.  This  case,  as  it  now  stands  before  the  Court, 
is  not  affected  by  the  statute  13  Eliz.  ;  but  an  application  was  made  at  the  Bar  on 
l)ehalf  of  one  or  more  of  the  judgment  creditors,  that  an  opportunity  should  be 
afforded  of  alleging  and  proving  (if  not  under  the  present  record  at  least  in  some 
other  suit)  that  the  circtmistances  intention  and  effect  of  the  settlement  or  deed, 
under  which  Lady  Oxford  and  her  trustees  claim,  were  such  as  to  invalidate  or 
impeach  it  by  reason  of  that  statute.  To  me,  however,  it  did  not  nor  does  appear  to 
be  required  by  justice  or  convenience  that  we  should  give  occasion  for  any  further 
expense  delay  or  litigation  with  reference  to  the  title  of  Lady  Oxford 'and  her 
trustees,  or  the  settlement  or  deed  which  created  it.  And  with  regard  to  the  statute 
27  Elizabeth,  I  am  also  of  opinion  that,  though  the  judgment  creditors  are  creditors 
for  value,  none  of  them  [527]  can  be  considered  as  a  purchaser  or  mortgagee  or  in- 
cumbrancer within  its  words  or  meaning.     It  seems  to  me,  therefore,  that^  indepen 
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dently  of  the  enactments  of  the  present  reign,  which  were  mentioned  during  the 
argument,  Lady  Oxford  and  her  trustees,  being  piior  in  time,  are  superior  in  rank 
and  order,  as  incumbrancers,  to  the  judgment  creditors,  other  than  Mr.  Taylor. 

Do  then  those  enactments  make  any  ditl'oronco  in  this  respect  I  According  to 
their  true  construction,  1  tliink  not.  It  appears  to  nio,  that,  in  this  litigation  and 
for  its  purposes,  the  rights  of  Lady  Oxford  and  her  trustees  are  tlie  .same  against 
the  judgment  creditors,  as  if  the  statutes  of  the  present  Queen  had  not  passed,  my 
opinion  being,  that  a  voluntary  conveyance,  according  to  the  law,  as  it  stood  at  the 
commencement  of  the  present  reign,  was  entitled  to  preference  over  a  judgment, 
obtained  subsequently  to  the  conveyance  against  the  maker  of  it —  and  is  entitled  to 
that  preference  according  to  the  law  as  it  has  ever  since  been  aiul  now  is. 

But,  it  having  been  decided  that  Mr.  Taylor  (though  standing  in  point  of  time 
and  right,  T)efore  Lady  Oxford  and  her  trustees)  stands  by  virtue  of  those  enactments 
below  the  other  judgment  creditors  though  those  creditors  in  point  of  time  and 
right  stand  below  Lady  Oxford,  and  her  trustees,  Lady  Oxford  and  her  trustees 
have  claimed  to  be  consequently  entitled  to  take  from  Taylor  the  benefit  to  which 
he  is  as  between  himself  and  Lady  Oxford  and  her  trustees  entitled.  This  however, 
I  continue  to  think  cannot  be.  I  am  still  of  opinion  that  Mr.  Taylor  has  a  right  to 
retain  for  himself  whatever  he  has  against  Lady  Oxford  and  her  trustees  a  right  to 
claim,  and  that  therefore  (as  the  Lord  Chancellor  has  said)  in  effect,  he  stands 
practically  first  on  the  list  of  incumbrancers. 

[528]  The  Lord  Justice  Turner.  The  first  point  in  this  ca.se  is  whether  a 
judgment  creditor  is  a  purchaser  within  the  statute  27  Eliz.  so  as  to  avoid  a 
voluntary  settlement.  The  argument  upon  that  point  rested  on  two  early  cases.  One 
is  the  case  in  the  Chancery  Reports.  Upon  examining  it  I  think  it  is  impossible  to 
say  whether  it  proceeds  on  the  13  Eliz.  or  on  the  27  Eliz.  And  as  to  the  other  case 
there  seems  to  have  been  a  misapprehension  in  ascribing  the  decision  in  it  to  the 
2d  section  of  the  27  Eliz.,  for  upon  examining  the  case  it  will  be  found  to  have 
depended  on  the  5th  section  and  not  on  the  2d  section  of  the  27  Eliz.  The  dis- 
tinction between  those  two  sections  is  marked  and  important,  for  under  the  2d 
section  the  statute  avoids  voluntarj'  conveyances  made  with  intent  to  defraud  or 
deceive  purchasers  whereas  the  5th  section  provides  that  if  there  be  a  voluntary 
settlement  made  with  a  power  of  re-\-ocation,  and  a  charge  be  afterwards  created,  the 
creation  of  that  charge  shall  avoid  the  voluntary  settlement,  as  if  the  power  of 
revocation,  which  is  contained  in  the  voluntary  settlement,  had  been  actiially 
exercised.  In  the  case  in  question,  there  was  a  powder  of  revocation  reserved  and 
there  was,  as  it  was  considered  by  the  Court,  a  charge  created  ;  and  what  the  Court 
held  was,  that  the  creation  of  the  charge,  falling  within  the  words  of  the  statute,  of 
itself,  operated  as  an  exercise  of  the  power  of  revocation  and  therefore  destroyed  the 
voluntary  settlement.  That  case  tlierefore  does  not  apply.  In  addition  to  the 
authorities  which  have  been  referred  to  by  the  Lord  Chancellor  there  is  the  case  of 
lllntwoi-th  V.  Gmirjain  (1  Phil.  728)  before  Lord  Lyndhurst.  It  was  attempted  to 
distinguish  the  case  of  Brace  v.  The  Durhess  of  Mar]horour/h  (2  P.  AA'ms.  491)  from  the 
present  upon  this  [529]  ground — that  the  question  which  arose  in  it  was  with  regard 
to  parties  in  the  situation  of  purchasers  for  value.  That  case  however  was  decided 
not  upon  any  ground  having  reference  to  the  position  attril)utable  to  the  opposing 
party  but  on  t'hat  of  the  character  which  was  filled  by  the  judgment  creditor.  The 
ground  of  decision  was  that  the  judgment  creditor  did  not  fill  the  character  of 
purchaser.  I  think  therefore  that  it  stands  clear  upon  authority  that  the  judgment 
creditor  is  not  a  purchaser  within  the  meaning  of  the  statute  of  Elizabeth. 

But  those  who  here  claim  against  the  voluntary  settlement  have  rested  their 
case  also  on  the  statute  1  Sc  2  Vict.  c.  110,  and  contended  that  if  the  judgment  had 
previou.sly  to  the  passing  of  that  Act  a  right  to  defeat  a  voluntary  settlement  that 
right  is  a  "disposing  power"  within  the  meaning  of  the  statute  1  i*i:  2  Vict.  c.  110, 
bv  which  (section  11)  it  is  enacted  "that  a  judgment  entered  up  shall  operate  as  a 
charge  upon  all  lands  of  which  the  person  shall  at  the  time  of  entering  up  the 
judgment  be  seised  possessed  or  entitled  for  any  estate  or  interest  whatever  at  law 
or  in  equity  or  over  which  such  person  shall  at  the  time  of  entering  up  such 
judgment  or  at  any  time  afterwards  have  any  disposing  power  which  he  might 
■without  the  consent  of  any  other  person  exercise  for  his  own  benefit."     I  think 


1340  BEAVAN    V.    THE    EARL    OF    OXFORD  6  DE  O.  M.  &  a.  530. 

however  that  the  words  "disposing  power"  must  be  construed  according  to  their 
ordinary  interpretation.  This  is  the  general  rule  of  construction.  And  here  the 
context  proves  that  it  was  so  intended  because  the  statute  distinguishes  between 
powers  of  different  descriptions  as  between  a  power  which  a  person  may  have  and 
exercise  for  his  own  benefit  and  one  which  he  cannot  exercise  without  the  assent  of 
other  persons.  Now  a  conveyance  which  defeats  a  voluntary  settlement  under  the 
statute  of  Elizabeth  does  [530]  not  operate  by  way  of  execution  of  any  power.  It 
operates  as  a  conveyance  of  the  estate  which  the  settlor  had  before  the  voluntary 
settlement.  It  is  the  statute  and  not  the  act  of  the  settlor  that  avoids  the  voluntary 
settlement  so  that  the  conveyance  which  is  made  for  value  operates  on  the  estate 
which  the  party  who  made  the  voluntary  settlement  had  before  that  settlement  was 
made  and  the  statute  puts  the  settlement  out  of  the  way  so  that  it  shall  not  aifect 
the  conveyance  which  is  made  to  the  purchaser. 

The  point  however  which  was  most  strongly  argued  in  this  case  was  that  the 
statute  1  &  2  Vict.  c.  110,  s.  13,  has  made  the  judgment  creditor  an  equitable 
mortgagee  and  that  the  voluntary  settlement  would  be  void  against  the  equitable 
mortgage  created  by  the  statute.  But  the  question  is,  of  what  does  the  judgment 
creditor  become  the  equitable  mortgagee  under  that  section  1  It  divides  itself  into 
three  parts  :  first,  it  says  that  the  judgment  shall  operate  as  a  charge  upon  the 
property  specified  in  the  Act ;  next,  that  it  shall  be  binding  on  the  person  against 
whom  it  is  entered  up  and  against  all  persons  claiming  under  him,  and  also  shall 
be  binding  against  the  issue  of  his  body,  and  all  other  persons  whom  he  might, 
without  the  assent  of  any  other  person,  cut  off  and  debar  from  anj'  remainder, 
reversion  or  other  interest  in  or  out  of  any  of  "  the  said  lands,  tenements,  rectories, 
advowsons,  tithes,  rents  and  hereditaments  ; "  and,  lastly,  that  every  judgment 
creditor  shall  have  the  same  remedies  in  a  Court  of  Equity  as  he  would  be  entitled 
to  in  case  the  person  against  whom  the  judgment  was  entered  up  had  power  to 
charge  the  same  hereditaments,  and  had  by  writing  under  his  hand  agreed  to  charge 
the  same. 

First,  let  us  see  then  what  the  judgment  is  to  be  a  [531]  charge  upon.  By  the 
statute,  it  is  to  be  a  charge  upon  the  lands  and  hereditaments  of  or  to  which  the 
judgment  debtor  shall  at  the  time  of  entering  up  the  judgment,  or  at  any  time 
afterwards  be  seised,  possessed  or  entitled,  or  over  which  he  has  such  a  disposing 
power  as  is  mentioned  in  the  Act.  Enough  has  been  already  said  upon  the  right 
to  defeat  a  voluntary  settlement  not  being  a  disposing  power  within  the  meaning  of 
the  Act.  We  have  to  consider  therefore  only  what  are  the  lands  and  hereditaments 
of  which  the  judgment  debtor  can  be  said  to  be  seised  or  possessed  of  or  entitled  to. 
Now,  of  course,  it  could  not  be  intended  that,  if  there  was  a  tenant  for  life  of  lands, 
the  judgment  against  the  tenant  for  life  should  bind  the  fee  of  those  lands ;  and, 
therefore,  this  part  of  the  section  can  operate  only  to  charge  the  interest  of  the 
debtor ;  but  then  recourse  is  had  to  the  second  branch  of  the  section,  as  to  the 
persons  who  are  to  be  bound,  and  it  is  said  that  the  judgment  is  made  binding  not 
only  against  the  interest  of  the  debtor,  but  against  all  the  persons  whom  the  debtor 
could  debar.  The  question  then  is,  whether  that  provision  applies  to  the  case  of  a 
person  who  is  interested  under  a  voluntary  settlement,  and  whose  interest  might  be 
defeated  by  the  act  of  the  settlor  in  making  a  conveyance,  supposing  the  settlor  to 
be  the  judgment  debtor.  I  think  that  it  does  not,  and  for  this  reason.  Suppose 
the  debtor  to  have  made  a  voluntary  settlement  of  the  entire  fee,  how  could  the 
judgment  affect  the  lands '?  How  could  the  judgment  debtor  be  said  to  be  seised  or 
possessed  of  or  entitled  to  the  lands  which  he  had  alienated  1  He  could  not  surely 
be  said  to  be  so  seised,  possessed  or  entitled  merely  by  virtue  of  the  right  to  defeat 
the  voluntary  settlement.  In  the  case  therefore  of  a  voluntary  settlement  of  the 
entire  fee  the  judgment  creditor  could  not  prevail,  and  if  he  could  not  prevail  in 
that  case,  neither  can  he  prevail  in  the  case  of  a  voluntary  settlement  of  a  particular 
inte-[532]-rest.  AVith  respect  to  the  remedy  given,  of  course,  if  there  be  no  right, 
there  is  no  remedy.  Those  provisions  which  go  to  the  remedy  extend  only  to  the 
case  in  which  the  right  has  been  given.  I  think,  therefore,  the  judgment  creditor 
has  not  a  valid  equitable  mortgage  as  against  the  voluntary  settlement. 

The  view  which  I  have  taken  of  the  case  is  not  only,  I  think,  patent  upon  the 
construction  of  the  statute,  but  is  supported  by  what  Lord  Lyndhurst  said  in  the 


6  DE 0.  M.  &  0.  633.  BEAVAN    V.    THE    EAKL   OK   OXFORD  1341 

case  of  Uliitworth  v.  Gaugain  (1  Phil.  728),  in  which  lie  hiid  it  liown  that  it  wa.s  the 
iiitere.st  of  the  debtor  only  which  would  lie  ettected  l)y  the  operation  of  the  statute. 
On  this  part  of  the  case  we  were  very  much  and  very  ably  pressed  with  the  case  of 
JFaits  V.  Porter  (3  El.  i\r  B.  743).  If  it  be  necessary  to  give  any  opinion  upon  that 
case,  I  confess  that  on  examining  it  I  find  it  difficult  to  distinguish  that  case  from 
the  present  satisfactorily.  There  are  distinctions  between  them,  but  ujion  the  Itroad 
principle  perhaps  it  is  difficult  to  distinguish  them.  On  looking  at  the  judi,'nients, 
I  prefer  the  opinion  of  Mr.  Justice  Erie  to  that  of  the  other  three  Judges  upon  this 
point,  and  for  this  reason.  What  the  majority  of  the  Court  in  that' ca.se  seem  to 
have  proceeded  upon  was  this,  that  the  14th  section  charged  the  stock  held  in  trust 
for  the  debtor,  and  that  until  notice  of  the  assignment  had  been  given  by  the  mort- 
gagee the  stock  remained  in  trust  for  the  debtor,  there  being  no  privitv  between  the 
mortgagee  and  the  trustee  until  the  notice  was  given  ;  so  that  the  decision  of  the 
majority  of  the  Court  rested  on  the  groinid,  as  it  appears  to  me  at  least,  that  there 
was  a  want  of  privity  which  prevented  there  being  any  trust  in  favour  of  the  mort- 
gagee until  the  mortgagee  had  given  notice  to  the  trustee.  But  with  great  deference 
to  that  [533}  opinion,  I  apprehend  that  the  equitable  interest  which  wa.s  vested  in 
the  judgment  debtor  passed  from  him  by  the  assignment  to  the  mortgagee,  and  that 
after  the  mortgagee  took  that  equitable  interest,  the  trustee  ceased"  to  be  a  trustee 
for  the  judgment  debtor,  although  it  might  well  be  that  the  mortgagee  could  not 
charge  the  trustee  for  breach  of  trust  until  he  had  given  notice  of  the  mortgage.  If 
then  the  trustee  had  ceased  by  the  assignment  to  the  mortgagee  to  l)e  a  trustee  for 
the  judgment  debtor,  to  that  extent  the  14th  section  of  the  statute  ha<l  no  application, 
because  the  14th  section  of  the  statute  merely  applies  to  stock  standing  in  the  name 
of  the  judgment  debtor,  or  of  some  person  or  persons  in  trust  for  the  judgment 
debtor.  It  seems  to  me,  with  great  deference  to  the  opinion  of  the  Court  of  Queen's 
Bench  in  that  case,  that  sufficient  attention  was  not  paid  to  the  distinction  between 
the  existence  of  the  trusts  and  the  remedy  against  the  trustee. 

The  only  remaining  point  upon  this  part  of  the  case  was  the  point  which  was 
attempted  to  be  raised  on  the  13  Eliz.,  which  Mr.  Walker  referred  to;  but  I  cannot 
say  that  I  think  that  jjoint  open  upon  the  record  ;  and  if  it  were,  I  think  there  is  not 
sufficient  certainty  upon  the  evidence  to  enable  us  to  deal  with  it  here.  The  case  is 
not  one  in  which  there  is  any  ground  for  granting  indulgence  to  the  judgment  creditors 
in  the  present  stage  of  the  case. 

Another  point  was  raised  of  considerable  importance,  and  which  was  argued  with 
great  ability  upon  the  right  to  £1000  which  Mr.  Taylor  has  in  priority  to  the  volun- 
tary settlement.  Mr.  Taylor's  judgment  having  been  registered  subsequently  to  the 
judgments  of  Mr.  Anderson  and  Mr.  Layton,  it  was  said  that  Mr.  Tajdor  could  take 
no  part  of  the  £1000,  except  subject  to  the  [534]  claims  of  Mr.  Anderson  and  Mr. 
Layton.  This  argument  rested  upon  the  2  iV  3  Vict.  c.  11,  which,  it  was  contended, 
destroyed  the  effect  of  Mr.  Taylor's  judgment.  But  the  object  of  that  statute  was  to 
close  the  docket  roll  under  which  former  judgments  were  docketed,  and  to  complete  a 
perfectly  new  register,  so  that  the  purchaser  should  have  reference  onl\'  to  one 
register.  For  this  reason  the  statute  has  said  that  no  judgment  .shall  operate  unless 
and  until  registered  ;  but  when  it  is  registered,  there  is  nothing  that  I  can  find  in  the 
statute  which  disturbs  the  right  of  the  judgment  creditor.  The  consequence  is,  that 
the  original  right  in  respect  of  docketing  of  the  judgment  is  preserved,  and  is  not 
affected,  at  least  by  the  statute  2  &  3  Vict.  c.  11. 

Eland  v.  Eland  (1  Beav.  235  ;  4  Myl.  &  Cr.  420,  S.  C.)  was  referred  to  upon  the 
point ;  but  it  does  not  apply.  It  was  a  case  between  legatees  and  creditors,  where  a 
mortgagee  having  taken,  subject  to  the  satisfaction  of  certain  charges,  the  question 
arose  whether  the  legatees  were  to  take  the  amount  of  the  charges,  thus  reserved 
from  the  mortgagee,  or  whether  the  creditors  had  a  prior  right  upon  that  amount ; 
and  the  Court  held  that  the  reserved  amount  was  to  be  treated  as  general  assets, 
subject  first  to  the  claim  of  the  creditois  before  the  legatees  could  come  in.  I  think 
that  authority  not  applicable,  because  in  that  case  there  was  no  prior  right  in  the 
legatees  over  the  creditors.  Here,  there  is  a  prior  right  in  Mr.  Taylor  as  against  the 
other  judgment  creditors. 

Upon  the  whole,  therefore,  my  opinion  is  that  the  order  upon  this  petition  must 
be  made  giving  the  £1000  to  Mr.  Taylor,  and  giving  the  remainder  of  the  fund  to  the 
parties  claiming  under  the  voluntary  settlement. 
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[535]  llOBiNSON  V.  Wheelwright.     Before  the  Lord  Chancellor  Lord  Cranworth 
and  the  Lords  Justices.     Jan.  28,  29,  March  18,  1856. 

rS.  C.  21  Beav.  214 ;  25  L.  J.  Ch.  385  ;  2  Jur.  N.  S.  554 ;  4  W.  R.  427.     See  In  re 

I'ardon's  Trusts,  1884,  28  Ch.  D.  133;  In  re  Queade's  Tnufts,  1884-85,  54  L.  J.  Ch. 

t    791 ;  In  re  C'urrey,  1886,  32  Ch.  D.  363  ;  In  re  Pollard's  Settlement  [1896],  1  Ch.  901.] 

A  testator  gave  a  legacy  to  a  married  woman  upon  condition  that  she  conveyed 
within  twelve  months  an  estate  devised  to  her  by  another  testator  for  her  separate 
use  with  a  clause  against  anticipation.  Held,  that  the  Court  had  no  power  to 
interfere  for  the  purpose  of  enabling  the  married  woman  to  comply  with  the  con- 
dition though  to  have  done  so  would  have  been  greatly  for  her  benefit. 

The  decision  in  Wall  v.  Wall,  15  Sim.  513,  observed  upon. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls.  The  object  of  the 
suit  was  to  obtain  the  payment  of  a  legacy  of  £1300  given  by  the  will  of  John 
Wheelwright  to  his  daughter  the  Plaintiil'  Ann  Hoyle  Robinson  :  the  following  were 
the  facts  of  the  case  :  — 

Michael  Hoyle,  the  uncle  of  A.  H.  Robinson,  by  his  will  dated  the  2d  January 
1837  devised  to  his  wife  and  J.  Ridehalgh  and  H.  Wheelwright,  whom  he  appointed 
trustees  and  executors,  and  their  heir.s,  hi.s  mansion-house  called  Grove  and  the  lands 
thereto  belonging  including  the  Laithfield  theretofore  belonging  to  the  Turna  Top 
farm  and  a  plot  or  allotment  of  land  situate  near  Turna  Top  and  lately  enclosed  from 
the  common  of  Rishworth  and  both  occupied  with  the  messuage  called  Grove  upon 
trust  to  pay  the  rents  to  A.  H.  Robinson  for  her  separate  use  and  so  that  she  might 
not  be  alile  in  any  manner  to  assign  over  charge  or  anticipate  the  same,  and  after  her 
decease  in  trust  for  her  children  as  she  should  by  will  appoint,  and  in  default  in  trust 
for  her  first  and  other  sons  successively  in  tail,  and  in  default  to  her  daughters  as 
tenants  in  common  in  tail.  By  a  codicil  to  his  will,  dated  the  27th  February  1840, 
M.  Hoyle  substituted  W.  Priestley  in  the  place  of  H.  AVheelwright  as  trustee  and 
executor.     M.  Hoyle  died  on  the  25th  August  1851. 

It  appeared  that  previously  to  the  date  of  his  will,  and  between  the  date  of  the 
will  and  the  codicil,  and  also  subsequently  to  the  codicil,  M.  Hoyle  took  pieces  of  land 
[536]  part  of  the  common  of  the  manor  of  Rishworth,  and  that  he  occupied  them  with 
the  Grove  estate  until  his  death,  paying  for  these  encroachments  a  quit  rent  to  the 
lord  of  the  manor. 

On  the  27th  October  1854  John  Wheelwright,  the  father  of  A.  H.  Robinson,  made 
his  will  containing  the  bequest  upon  which  the  question  now  to  be  determined  arose  : 
it  was  in  the  following  terms — "Whereas  my  daughter  Ann  Robinson  the  wife  of 
John  Robinson  having  been  amply  provided  for  by  my  late  brother  Michael  Hoyle  I 
give  to  her  the  sum  of  £1300  to  be  paid  to  her  by  my  executoi's  only  upon  condition 
that  she  or  her  said  husband  shall  give  up  and  absolutely  convey  or  cause  to  be 
conveyed  all  his  her  or  their  estate  and  interest  in  the  encroachments  made  by  my 
said  brother  upon  the  common  or  waste  lands  in  Rishworth  aforesaid  adjoining  upon 
the  Booth  farm  and  the  Turna  Top  farms  in  Rishworth  aforesaid  and  devised  by  my 
said  brother  Michael  Hoyle  unto  my  said  daughters  Elizabeth  and  Sarah  in  such 
shares  and  proportions  as  shall  be  determined  by  the  share  to  be  allotted  to 

Elizabeth  to  be  conveyed  to  John  Dy.son  and  Thomas  Dyson  upon  such  and  the  same 
trusts  as  are  hereinbefore  declared  in  favour  of  the  said  Elizabeth  Lockwood  and  her 
children  and  the  share  to  be  allotted  to  the  said  Sarah  Horner  to  be  conveyed  upon 
the  same  trusts  as  are  declared  under  the  will  of  my  said  brother  with  respect  to  the 
Booth  farm  in  favour  of  the  said  Sarah  Horner  And  I  hereby  expressly  declare  that 
if  the  above  conditions  are  not  or  cannot  be  complied  with  within  twelve  months  after 
my  decease  then  that  such  sum  of  £1300  shall  not  be  paid  to  my  said  daughter  Ann 
Robinson." 

John  Wheelwright  died  on  the  10th  January  1855. 

[537]  The  present  suit  was  instituted  by  A.  H.  Robinson  and  her  husband  John 
Robinson  as  Plaintiffs  against  the  surviving  trustee  of  the  will  of  M.  Hoyle,  the  executors 
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of  J.  Wheelwright,  and  the  four  children  of  the  PlaintifTs  who  were  infants.  The  bill 
stated  that  the  Plaintiffs  were  desirous  of  performing  the  condition  in  the  will  of  John 
Wheelwright  so  as  to  entitle  themselves  to  the  legacv  of  £1300,  and  that  for  that 
purpose  they  were  willing  to  do  any  act  or  to  execute  or  to  cause  or  procure  to  be 
executed  any  conveyance  surrender  or  other  instrument  that  might  be  necessary  or 
proper  ;  but  that  the  executors  alleged  that  on  account  of  the  interest  of  the  PlaiiitifT 
A.  H.  Robinson  in  the  said  encroachments  being  inalienable  the  performance  of  the 
condition  was  impossible;  and  that  the  said  legacy  would  therefore  never  become 
payable.  The  bill  prayed  a  declaration  as  to  the  construction  of  the  will  of  John 
Wheelwright,  and  that  on  the  Plaintiffs  or  their  trustee  executing  such  deeds  and 
doing  such  acts  as  the  Court  might  think  requisite  for  the  due  and  full  performance 
of  the  condition  (which  they  submitted  to  do)  the  executors  of  John  Wheelwright 
might  be  decreed  to  pay  the  £1300. 

The  bill  also  contained  a  statement  that  the  encroachments  were  of  the  value  of 
£120  or  thereabouts,  and  that  it  would  be  greatly  for  the  benefit  of  the  female 
Plaintiff  as  well  as  of  the  infant  Defendants  that  such  encroachments  should  be  given 
up  in  consideration  of  the  sum  of  £1300  which  the  Plaintiff  John  Robinson  submitted 
to  settle  as  the  Court  might  direct  for  the  benefit  of  his  wife  and  children. 

The  cause  was  heard  by  the  Master  of  the  Rolls  on  the  1 8th  December  1855,  and 
on  the  20th  December  1855  His  Honour  decided  against  the  right  of  the  Plaintiffs, 
being  of  opinion  that  the  Court  had  no  power  to  [538]  release  the  separate  estate  of 
A.  H.  Robinson  in  the  property  devised  to  her  by  the  will  of  M.  Hoyle  from  the 
restraint  against  anticipation  thereby  attached  to  it  so  as  enable  her  to  comply  with 
the  condition  imposed  by  the  will  of  John  Wheelwright  for  the  purpose  of  entitling 
her  to  receive  the  legacy  of  £1300.  From  this  decision,  a  report  of  which  will  be 
found  in  the  21st  Volume  of  Mr.  Beavan's  Reports,  page  216,  the  Plaintiffs  appealed. 

The  case  was  mentioned  to  the  Lords  Justices  shortly  before  the  Court  rose  for 
the  Christmas  Vacation,  and  it  was  suggested  that  the  appeal  ought  to  be  immediately 
heard  so  as  to  enable  the  condition  in  question  to  be  complied  with  within  the  twelve 
months  mentioned  in  the  will.  Their  Lordships  however  refu.sed  to  make  any  special 
arrangement  for  hearing  the  case,  but  directed  that  whenever  heard  the  matter  should 
be  treated  as  if  heard  within  twelve  months  after  the  testator's  death. 

The  appeal  then  came  on  in  regular  course  before  the  Lords  Justices  on  the  21st 
January  1856,  but,  after  the  matter  had  been  partiallj'  discussed,  their  Lordships 
stated  that  the  point  involved  was  one  of  so  much  doubt  and  nicety  that  it  would  be 
well  to  have  it  disposed  of  with  the  assistance  of  the  Lord  Chancellor.  The  case  now 
came  on  before  the  full  Court  of  Appeal  accordingly. 

Mr.  R.  Palmer,  for  the  Plaintiffs,  supported  the  appeal.  The  blank  which  occurs 
in  the  will  of  J.  Wheelwright  was  not  treated  by  the  Master  of  the  Rolls  as  in  the 
least  degree  affecting  the  question  now  to  be  disposed  of,  and  it  may  therefore  be 
discussed  as  if  no  such  blank  existed.  The  Master  of  the  Rolls  declined  to  deal  with 
the  case  as  one  of  election,  but  it  is  submitted  that  this  view  of  it  was  [539]  incorrect, 
and  that  the  principles  usually  applied  to  cases  of  election  are  applicable  here,  and 
if  so  it  is  submitted  that  no  impediment  would  be  thrown  in  the  way  of  the 
Plaintiffs'  right  by  the  restraint  against  anticipation.  The  case  may  be  considered  in 
two  points  of  view,  first  in  reference  to  the  doctrine  of  election,  and  .secondly  in 
reference  to  the  doctrine  of  restraint  against  anticipation. 

First,  with  regard  to  the  doctrine  of  election,  the  authorities  on  which  are 
collected  in  Dillon  v.  Parker  (1  Swanst.  359),  it  proceeds  on  the  ground  that  a  person 
who  claims  under  a  will  is  entitled  to  come  here  to  enforce  his  right  but  that  he 
must  perform  any  condition  annexed  to  the  gift.  When  a  party  is  put  to  elect  it 
assumes  a  right  to  take,  but  it  must  be  according  to  the  terms  of  the  gift  and  on 
fulfilling  any  condition  imposed,  and  this  operation  of  the  doctrine  is  not  prevented 
by  the  situation  of  the  party  who  is  put  to  elect,  U'ihon  v.  Lord  John  Tmvnshi'nd 
(2  Ves.  jun.  693  :  see  the  judgment  of  the  Lord  Chancellor,  pp.  096,  697).  Thus  in 
every  instance  of  election  alf  necessary  conveyances  by  the  parties  must  be  made. 
Cases  of  compromise  too  depend  on  similar  principles,  and  in  these  the  existence  of 
a  trust  restraining  anticipation  has  never  been  regarded  as  an  impediment.  Suppose 
for  instance  a  gift  of  £100,000  was  directed  to  be  settled  on  a  married  woman  for 
her  separate  use  with  a  clause  against  anticipation  on  condition  of  her  assigning  a 
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sum  of  £100  consols  vested  in  trustees  on  the  same  trusts,  it  would  surely  be  very 
sin"ular  to  hold  that  the  married  woman  could  not  accept  this  benefit.  The  restraint 
a"ainst  anticipation  is  a  creature  of  this  Court,  and  the  Court  must  have  all  powers 
over  it  necessary  for  the  purposes  of  justice.  The  doctrine  has  been  established 
subject  to  all  existing  doctrines  of  the  Court  and  that  of  election  [540]  among 
others,  and  it  is  therefore  to  be  used  not  for  the  detriment  of  the  married  woman 
but  for  her  advantage.  In  the  case  just  supposed  the  direction  against  alienation 
is  substantially  complied  with  by  the  £100,000  being  given  on  the  same  trusts  as 
the  £100,  the  particular  trust  l)eing  the  same  in  its  nature  though  differing  in  its 
application.  In  the  case  of  an  infant  the  Court  will  elect  for  him  :  seeing  that  the 
infant  would  be  a  loser  of  one  or  other  of  two  things  it  will  do  what  is  necessary  for 
his  benefit,  Jacob's  Husband  and  Wife,  page  28,  note. 

[The  Lord  Justice  Turner  mentioned  Cah-ed  v.  Godfrey  (6  Beav.  97).] 

Secondly,  as  to  the  separate  estate  of  a  married  woman  and  the  restraint  against 
anticipation.  The  doctrine  has  from  time  to  time  been  expanded,  but  it  has  never 
been  the  intention  of  the  Court  to  free  it  from  the  ordinary  principles  on  which  the 
Court  proceeds,  and  certainly  not  in  such  a  way  as  to  injure  the  party  for  whose 
protection  it  was  originally  established.  Lord  Chancellor  Cottenham  in  giving 
judgment  in  Tnllett  v.  Armstnmfj  (4  Myl.  &  Cr.  390 ;  see  p.  393)  thus  expresses  him- 
self : — "When  once  it  was  established  that  the  separate  estate  of  a  married  woman 
was  to  l)e  so  far  enjoyed  by  her  as  a  fane  sole,  as  to  bring  with  it  all  the  incidents 
of  property,  and  that  she  might  therefore  dispose  of  it  as  a  feme  sole  might  do,  it 
was  found  that,  to  secure  to  her  the  desired  protection  against  the  marital  rights, 
it  was  necessary  to  qualify  and  fetter  the  gift  of  the  separate  estate  by  prohibiting 
anticipation.  The  power  to  do  this  was  established  by  authority,  not  now  to  be 
questioned,  but  which  could  only  have  been  founded  upon  the  power  of  this  Court 
to  model  and  qualify  an  interest  in  property  which  it  had  itself  created,  without 
regard  to  those  rules  which  the  law  has  established  for  regulating  the  enjoj'ment  of 
pro-[541]-perty  in  other  cases.  If  any  rule,  therefore,  were  now  to  be  adopted,  by 
which  the  separate  estate  should,  in  any  cases,  be  divested  of  the  protection  of  the 
clause  against  anticipation,  it  would,  in  such  cases,  defeat  the  object  of  the  power  so 
assumed."  The  whole  doctrine  is  a  rule  of  an  equitable  character  established  for 
the  advancement  of  a  real  object,  namely,  the  protection  of  married  women  against 
the  marital  rights  of  their  husbands  but  to  use  the  rule  for  a  collateral  purpose 
would  be  totally  foreign  to  its  object.  Ardesoife  v.  Bennet  (2  Dick.  463)  was  the  case  of 
election  by  a  married  woman  made  out  of  Court,  and  it  was  held  binding,  and  the 
decision  has  never  been  doubted.  Wall  v.  Wall  (15  Sim.  513)  is  an  authority 
directly  in  point  on  the  question  of  principle.  (He  also  referred  to  JfTiittle  v. 
Henninf/  (2  Phil.  731),  and  to  Field  v.  Moore  (since  reported  20  Jur.  145).) 

Mr.  Wickens  on  the  same  side.  The  question  of  principle  is  shortly  this, 
whether  the  Court  is  limited  in  its  power  to  elect  for  an  incapacitated  person  in 
consequence  of  the  nature  of  the  interest  taken  b}^  that  person  in  one  of  the  things 
to  be  elected.  There  are  cases  where  the  Court  has  elected  for  a  person  in  which 
the  interest  given  up  has  been  something  which  could  not  be  dealt  with  out  of 
Court:  JFall  v.  JFall  (15  Sim.  513),  Ashburnham  v.  Ashhurnham  (13  Jur.  1111), 
Stroud  V.  Norman  (1  Kay,  313). 

Mr.  Amphlett  appeared  for  the  trustee  of  M.  Hoyle's  will,  and  the  children  of 
Mr.  and  Mrs.  Robinson.  He  submitted  that  it  was  not  the  intention  of  the  tes- 
[542]-tator  J.  Wheelwright  to  extend  the  condition  so  as  to  affect  the  infant 
children.  He  stated  that  as  far  as  the  children  were  concerned  it  would  be  for  their 
interest  that  the  legacy  should  be  paid  to  the  Plaintifls  as  Mr.  Robinson  had  agreed 
to  settle  it. 

Mr.  Follett  for  the  executors  of  J.  Wheelwright  supported  the  decision  of  the 
Master  of  the  Rolls.  It  is  submitted  that  the  condition  cannot  be  performed  and 
therefore  that  Mrs.  Robinson  is  not  entitled  to  the  legacy.  The  case  has  been 
treated  as  one  of  election,  but  there  is  a  clear  distinction  between  cases  of  pure 
election,  and  of  election  with  a  condition  attached  to  one  of  the  gifts  :  in  the  former 
the  Court  may  impose  some  condition  either  available  or  not,  but  in  the  latter  it 
must  expressly  carry  out  what  has  been  prescribed,  and  if  the  Court  cannot  do  that, 
the  benefit  cannot  be  taken ;  Pulteney  v.  Lwd  Darlingtmi  (Fonblanque's  Equity,  5th 
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ed.  vol.  ii.  p.  328,  note),  lioundel  v.  C\m-er  (2  Hro.  Itcp.  67),  Uoufjhhm  v.  P>,mghUm 
{i  ^  es.  12).  Looking  then  at  the  condition  imposed  in  the  pre.sont  cn.su,  it  is  said 
that  although  it  cannot  be  performed  out  of  Court,  yet  that  the  Court  has  some 
sort  of  dispensing  power  which  will  enable  it  to  make  or  direct  the  conveyanco 
which  Mrs.  Kobinson  is  herself  restrained  from  making.  Tulktt  v.  AniiMrtmti  (i  Myl. 
&  Cr.  390)  has  been  referred  to  in  favour  of  thus  moulding  the  condition  restraining 
alienation,  but  nothing  there  said  can  warrant  what  would  not  lie  a  moulding  of  the 
condition  but  its  destruction.  The  cases  of  ll'iiU  v.  H'all  (15  Sim.  513)  mmTFiM  v. 
Moore  (.since  reported,  20  Jur.  145)  do  not  support  the  jjosition  for  which  they  have 
been  cited,  and  Jackson  v.  Hohhouse  (2  Mer.  ■t«3)  is  [543]  directly  opposed  to  "it.  It 
is  submitted  that  the  cases  referred  to  where  the  Court  acted  for  parties  under  dis- 
ability (U'ihm  V.  Lard  John  Tmcnshend  (2  Ves.  jun.  693),  Ardesoife  v.  Jlennet  (2  Dick. 
463),  AMmmhain  v.  AMurnham  (13  Jur.  1111))  do  not  establish  the  I'laintitl's'  case 
(see  also  Strealfiehl  v.  StreatfieJd  (1  Swanst.  436,  n.)),  and  that  there  is  no  weight  in 
the  argument  likening  this  case  to  one  of  compromise. 

Mr.  Cairns  followed  on  the  same  side.  The  Plaintiffs  have  to  shew  how  the 
fetter  imposed  by  the  will  of  M.  Hoyle  on  the  estate  devised  to  Mrs.  Kobinson  can 
be  got  rid  of.  It  is  said  that  the  condition  is  a  creature  of  equity,  and  that  the 
Court  may  therefore  deal  with  it,  but  looking  at  the  history  of  the  doctrine  is  quite 
sufficient  to  destroy  any  idea  of  this  kind  :  it  can  no  more  be  modelled  as  to  its 
rules  and  application  than  a  trust  can  :  and  every  settlor  and  testator  has  a  right  to 
reckon  on  the  rule  as  established,  Jachmi  v.  Hohhouse  (2  Mer.  483).  The  legal  estate 
is  in  the  trustee  of  M.  Hoyle's  will,  and  any  conveyance  by  him  would  be  clearly  a 
breach  of  trust.  Suppose  for  instance  that  J.  Wheelwright  had  during  his  lifetime 
made  the  proposal,  could  the  trustee  have  come  to  the  Court  and  asked  its  aid  in 
accepting  it,  and  there  is  really  no  difference  between  that  case  and  the  present. 
The  Court  would  not  direct  a  breach  of  trust  nor  would  it  direct  the  sale  of  an 
infant's  estate,  Calvert  v.  Godfrei/  (6  Beav.  97).  The  distinction  between  pure  election 
and  election  accompanied  by  a  condition  has  been  already  pointed  out  (see  also  Ladi/ 
Caran  v.  PuUeney  (2  Ves.  jun.  544)) ;  and  in  reference  to  treating  this  case  as  a  com- 
promise it  is  to  be  remembered  that  in  compromises  the  Court  with  full  discretion 
over  the  whole  subject  is  [544]  dealing  with  a  matter  of  decision  not  of  conveyance. 
AVith  regard  to  what  the  testator  M.  Hoyle  might  himself  have  wished  it  is  useless 
to  speculate.  So  far  as  the  blank  in  the  will  is  material,  it  must  be  treated  just  as 
if  there  had  been  a  name  filled  in  of  some  person  who  died  in  the  lifetime  of  the 
testator. 

Mr.  Wickens  replied.  The  Plaintifis'  case  rests  on  this,  that  the  Court  may 
elect  for  incapacitated  persons.  It  is  no  answer  to  say  that  the  same  principle 
would  enable  the  Court  to  sell  infants'  estates  and  grant  building  leases.  These  are 
things  which  it  has  never  been  laid  down  that  the  Court  will  do,  but  what  is  now 
asked  is  not  new.  The  argument  comes  to  this — has  the  Court  jurisdiction  to  do 
what  the  Plaintiffs  ask  ;  we  say  that  it  has,  and  that  to  repudiate  it  will  be  going 
against  decided  cases  and  understood  principle. 

March  18.  The  Lord  Chancellor  stated  the  facts  as  above  set  out,  and  then 
proceeded  as  follofrs : — The  question  in  this  case  is  whether  the  Court  can  enable  the 
feme  covert  to  aliene  her  life  interest  in  spite  of  the  restraint  on  alienation,  it  being 
clear  that  the  price  she  would  receive  as  the  consideration  for  such  life  interest  very 
greatly  exceeds  its  value  :  the  Master  of  the  Rolls  decided  that  this  could  not  be 
done,  and  I  think  rightly. 

The  argument  was  that  restraint  on  alienation  is  a  [545]  mere  creature  of  equity, 
and  so  ought  not  to  be  used  to  the  prejudice  of  the  party  whose  interests  it  was 
intended  to  protect.  This  is  a  fallacy  :  the  restraint  is  created  by  the  author  of  the 
gift,  and  the  question  is  whether  what  is  proposed  is  consistent  with  the  terms  of 
his  gift.  If  he  had  anticipated  the  facts  which  have  occurred,  probably  he  would 
have  authorized  what  is  now  asked,  perhaps  not,  but  the  question  is  what  he  has 
authorized  :  he  has  not  authorized  but  has  expressly  forbidden  alienation,  and  if 
the  Court  were  to  authorize  alienation,  it  would  be  defeating  not  eflecting  his  declared 
intention.  If  a  testator  were  to  devise  a  real  estate  to  the  use  of  trustees  in  fee  in 
trust  to  pay  over  the  rents  to  A.  B.  for  life  with  remainder  to  her  first  and  other 
sons  in  tail  with  no  power  of  sale  and  exchange,  and  afterwards  a  second  testator 
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were  before  A.  B.  had  issue  to  devise  another  estate  of  double  the  value  to  the  same 
uses  and  on  the  same  trusts  on  condition  that  the  estate  first  devised  should  be 
within  a  j'ear  conveyed  to  some  other  uses,  this,  though  obviously  beneficial  to  A.  B. 
and  her  issue,  could  not  be  accomplished :  that  is  precisely  this  case. 

It  was  endeavoured  to  liken  the  case  to  cases  of  election  where  married  women 
have  been  bound  to  elect,  and  we  were  referred  to  JFiJson  v.  Lord  John  Townshend  (2 
Ves.  jun.  693).  There  the  testatrix  gave  to  her  granddaughter  an  annuity  of  £200 
per  annum  for  her  separate  use  for  life,  charged  on  real  estates  in  part  of  which  the 
granddaughter  had  an  estate  of  inheritance  in  remainder  after  a  prior  estate  tail  in 
her  brother,  but  of  the  whole  of  which  estates  the  testatrix  supposed  she  was  seised 
in  fee  and  which  by  her  will  she  devised  away  subject  to  the  £200  per  annum  :  after 
the  [546]  death  of  the  testatrix  the  granddaughter's  brother  died  without  issue,  and 
she  sought  by  her  bill  to  establish  a  valid  title  to  the  annuity  without  giving  up  to 
the  devisees  of  the  testatrix  that  part  of  the  estate  charged  with  it  to  which  she  had 
succeeded  on  the  death  of  her  brother  :  Lord  Loughborough  held  that  she  could  not 
do  this,  that  though  a  married  woman  she  was  bound  to  elect  between  the  will  under 
which  she  claimed  the  £200  per  annum  and  the  settlement  under  which  she  set  up  a 
title  adverse  to  the  right  of  the  testatrix  in  a  portion  of  the  lands  charged,  and  it 
being  clear,  or  assumed  to  be  clear,  that  the  settled  lands  were  of  far  greater  value 
than  the  £200  per  annum,  the  bill  seeking  payment  of  the  annuity  was  dismis.sed. 
That  was  strictly  a  case  of  election,  but  it  has  no  analogy  to  the  present ;  for  there 
the  person  seeking  the  double  benefit  was  held  bound  to  give  up  one  of  them,  it  being 
in  her  power  to  gwe  up  either.  The  precedent  affords  no  guide  in  a  case  where  the 
difficulty  is  that  the  legatee  is  called  on  by  the  terms  of  the  bequest  to  do  what  she 
has  no  power  to  do,  namely  to  alienate  property  over  which  she  has  no  power  of 
alienation. 

The  same  observation  applies  to  all  the  cases  of  election  cited  before  us,  except 
the  case  of  IVall  v.  Wall  (15  Sim.  513).  With  regard  to  that  case  I  can  only  say 
that  I  have  found  it  impossible  to  reconcile  the  decree  with  the  language  of  the  Vice- 
Chancellor  of  England  in  delivering  his  judgment,  and  if  it  is  to  be  taken  as  laying 
down  the  doctrine  that  a  married  woman  can  by  any  contrivance  part  with  her 
reversionary  interest  in  a  chose  in  action,  it  is  clearly  at^variance  with  the  subsequent 
decision  of  Lord  Cottenham  in  irhittle  v.  Henning  (2  Phil.  731).  There  how-[547] 
ever  the  inability  to  alienate  arose  not  from  any  positive  prohibition  imposed  as  in 
this  case  by  the  author  of  the  gift,  but  from  a  rule  of  this  Court  depriving  a  married 
woman  of  all  right  even  with  the  concurrence  of  her  husband  to  release  her  interest 
in  reversionary  choses  in  action,  and  refusing  to  give  effect  to  any  assignment  or 
release  of  such  interests.  Perhaps  His  Honour  thought,  as  both  the  subjects  there 
in  question  were  mere  sums  of  money  and  as  the  effect  of  the  decree  was  to  secure 
for  the  benefit  of  the  wife  and  her  children  against  the  husband  a  sum  of  £18,000 
in  possession  instead  of  £12,000  in  reversion,  that  to  decide  otherwise  than  he  did 
would  be  to  make  what  is  a  mere  rule  of  this  Court  introduced  for  the  protection  of 
the  wife  against  her  husband  ancillary  to  injustice.  The  same  observation  does 
not  apply  to  the  present  case,  where  the  inability  to  alienate  arises  from  a  prohibi- 
tion lawfully  imposed  by  the  original  testator  and  with  which  this  Court  can  have 
no  right  to  interfere. 

The  short  ground  on  which  my  judgment  rests  is  that  the  legacy  of  £1300  is 
given  to  Mrs.  Robinson  only  in  case  she  should  be  able  and  willing  within  a  year  to 
do  that  which  by  express  prohibition  she  is  restrained  from  doing,  and  with  which 
prohibition  this  Court  has  no  right  to  interfere. 

The  Lord  Justice  Turner.  I  have  but  a  few  words  to  add.  This  case,  as  it 
appears  to  me,  is  in  principle  governed  by  Roundell  v.  Currer  (2  Bro.  P.  C.  67).  It  is 
not,  I  think,  a  simple  case  of  election,  but  a  case  of  election  coupled  with  a  condition, 
and  the  [548]  question,  as  I  view  it,  is  not  whether  an  election  could  be  made, 
but  whether  the  Plaintiffs  could,  within  the  prescribed  period,  do  the  acts  which 
by  the  will  of  the  testator  Wheelwright  were  required  to  be  done  in  order  to  give 
a  title  to  the  legacy.  I  am  of  opinion  that  it  was  not  competent  to  the  Plaintiifs 
to  do  those  acts  within  the  prescribed  period,  and  that  this  Court  had  no  power  to 
enable  them  to  do  such  acts,  and,  therefore,  that  the  legacy  fails.  What  the  result 
would  have  been  if  the  case  had  been  simply  a  case  of  election  unaffected  by  condition, 
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it  is  unnecessary  for  us  to  determine,  but  as  at  present  advised  I  am  not  satisfied 
that  the  principle  of  election  might  not  have  Wen  applied,  and  the  rights  under  it 
effectually  worked  out. 

The  Lord  Justice  Knight  Bruce  concurred. 

[549]     WiNDL-s  >'.  WiNDUS.     Before  the  Lord  Chancellor  Lord  Cranworth  and  the 
Lords  Ju.stices.     Awjm^t  2,  ">,  1S5(). 

[S.  C.  26  L.  J.  Ch.  185  ;  2  Jur.  N.  S.  1101.] 

A  testator  by  his  will  gave  several  pecuniary  legacies  including  one  to  his  son  E.  and 
devised  his  freehold,  copyhold  and  leasehold  estates  to  his  sons  T.  and  A.  as  tenants 
in  common  and  he  appointed  them  his  residuary  legatees  and  executors.  T.  died, 
and  by  a  codicil  the  testator  appointed  H  executor  in  the  room  of  T.  and  revoked 
the  legacies  given  to  A.  and  E.  by  the  will  and  he  appointed  them  "residuary 
legatees  "  and  he  declared  that  certain  freehold  and  leasehold  property  comprised 
in  his  marriage  settlement  and  which  he  had  power  to  appoint  should  go  to  the 
"  residuary  legatees  his  sons  "  A.  and  E.  Held,  that  the  moiety  of  the  real  estate 
devised  by  the  will  to  T.  had  lapsed  and  descended  on  A.  as  the  testator's  heir  at 
law,  he  taking  also  the  other  moiety  as  devisee  under  the  will.  Held,  also,  that  in 
this  will  the  appointment  of  A.  and  ¥..  to  be  "  residuary  legatees  "  did  not  pass  to 
them  the  testator's  real  estate. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls,  upon  a  question  of 
construction  arising  out  of  the  will  and  codicil  of  Thomas  AVindus,  the  suit  being 
instituted  for  the  purpose  of  determining  the  question. 

The  testator,  having  under  his  marriage  settlement  power  to  appoint  certain  free- 
hold and  leasehold  estates  together  with  two  sums  of  stock,  and  being  in  his  own 
right  possessed  of  freehold,  copyhold  and  leasehold  estates  and  other  personal  estate 
of  considerable  value,  made  his  will,  dated  the  21st  February  18.37  :  he  thereby 
gave  a  legacy  of  £-5000  to  each  of  his  five  daughters  which  legacies  he  directed  to  be 
invested  in  the  names  of  his  sons  Thomas  Wiiidus  and  Ansley  Windusand  his  nephew 
Benjamin  Godfrey  Windus  and  to  be  paid  as  in  his  will  mentioned  :  he  also  gave  to 
his  son  Eric  Windus  the  sum  of  £5-500  and  to  his  son  Alfred  Tubb  Windus  the  sum 
of  £5000  to  be  vested  interests  on  their  attaining  the  age  of  twenty-five  years  to  be 
invested  in  the  meantime  in  Government  or  real  securities,  and  the  dividends  and 
interest  thereof  to  be  applied  for  their  maintenance  education  and  advancement  in 
life.  The  testator  then  directed  his  [550]  leasehold  house  and  establishment  at 
Stamford  Hill,  or  such  other  residence  as  he  might  have  at  the  time  of  his  decea.se,  to 
be  kept  up  and  maintained  for  the  use  and  benefit  of  his  unmarried  sons  and 
daughters  for  the  space  of  two  years  next  after  his  decease,  and  that  for  that  purpose 
any  sum  not  exceeding  £1000  per  annum  might  be  applied  by  his  executors  out  of 
his  residuary  estate  ;  and  that  £50  per  annum  should  during  the  same  period  be 
applied  by  his  trustees  and  executors  for  the  clothing  and  educating  of  each  of  his 
three  younger  daughters  and  his  two  younger  sons,  to  be  also  paid  or  jjrovided  for 
out  of  his  residuary  personal  estate  :  and  as  to  all  his  freehold,  copyhold  and  lease- 
hold messuages  or  tenements,  hereditaments  and  premises  situate  in  the  City  of 
Loudon  and  county  of  Middlesex  or  elsewhere  he  did  thereby  give,  devise  and 
bequeath  the  same  with  the  appurtenances  unto  and  to  the  use  of  his  said  sons  Thomas 
and  Ansley  equally  between  them  as  tenants  in  common  their  respective  heirs, 
executors,  administrators  and  assigns  according  to  the  nature  and  (jnality  thereof  ; 
and  as  to  all  the  rest,  residue  and  remainder  of  his  personal  estate  and  effects  what- 
soever and  wheresoever  whereof  he  might  die  possessed  or  entitled  to  in  pos.session, 
reversion,  remainder  or  expectancy  or  otherwise  howsoever  after  payment  of  the 
several  legacies  thereinbefore  bequeathed  and  of  such  other  legacies  as  he  might  give 
by  any  codicil  to  his  will  he  did  thereby  give  and  bequeath  the  same  unto  his  sons 
Thomas  and  Ansley  equally  to  be  divided  between  them  share  and  share  alike.  Tlie 
testator  then  appointed  his  said  two  sons  Thomas  and  Ansley  and  his  said  nephew 
Benjamin  Godfrey  Windus  executors  of  his  will  and  guardians  of  his  sons  Eric  and 
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Alfred  Tubb  and  his  unmarried  daughters  during  their  respective  minorities,  and  he 
enjoined  his  two  elder  sons  who  from  their  more  mature  age  he  desired  to  place  in 
loco  parentis  to  their  younger  brothers  and  sisters  that  they  would  at  [551]  all  times 
and  on  all  occasions  give  them  their  advice  and  assistance. 

Thomas  AVindus  the  testator's  eldest  son  died  in  June  1838  without  issue  and 

intestate. 

The  testator  afterwards  made  a  codicil  to  his  will,  dated  the  19th  August  1843  in 
the  followin''  terms: — "I  Thomas  Windus  of  Stamford  Hill  in  the  county  of  Middlesex 
do  declare  this  to  be  a  codicil  to  my  last  will  and  testament  bearing  date  the  21st 
February  1837  Whereas  since  the  making  of  the  said  will  my  son  Thomas  Windus 
hath  departed  this  life  in  the  place  and  stead  of  him  I  do  hereby  con.stitute  and 
appoint  my  son  Eric  Windus  jointly  with  his  brother  Ansley  Windus  also  my 
daughter  Matilda  Moore  as  an  executrix  in  the  room  of  my  nephew  Benjamin  Godfrey 
Windus  whose  former  appointment  I  do  hereby  revoke  being  well  convinced  from 
many  circumstances  that  have  occurred  he  would  not  act  My  said  two  executors 
and  executrix  are  to  act  also  as  trustees  with  the  same  powers  and  the  same  indemnity 
as  if  originally  mentioned  both  as  executors  and  trustees  I  do  also  revoke  the 
legacies  to  my  aforesaid  two  sons  Ansley  and  Eric  Windus  and  do  appoint  them 
residuary  legatees  share  and  share  alike  The  property  I  enjoy  and  possess  under 
mv  late  dear  wife's  marriage  settlement  and  which  I  have  a  right  to  dispose  of  as  I 
please  to  one  or  more  amongst  my  children  now  I  do  desire  that  the  funded  property 
£1435,  15s.  7d.  £3  per  cent,  consols  and  £580,  2s.  4d.  £3,  10s.  formerly  £4  l)e 
appropriated  towards  the  invested  bequests  in  the  £3  per  cent,  consols  and  Keduced 
which  bequests  to  my  .son  Alfred  and  my  five  daughters  I  wish  to  be  in  those  funds 
of  the  sums  mentioned  in  stock  and  not  in  money  and  free  of  all  law  expenses 
Commission  or  legacy  duty  all  which  expenses  are  to  come  out  of  the  residue.  I  do 
[552]  declare  that  the  freehold  in  Whitecross  Street  and  the  leasehold  property  in 
Pentonville  Compton  Street  Soho  and  elsewhere  agreeable  to  the  said  marriage 
settlement  I  mean  to  go  to  the  residuary  legatees  my  sons  Ansley  Windus  and  Eric 
Windus  share  and  share  alike  I  do  hereby  revoke  that  part  of  my  will  ordering  the 
house  at  Stamford  Hill  to  be  continued  to  be  occupied  by  the  family  leaving  it  to  the 
discretion  of  my  two  .sons  the  residuary  legatees  to  act  as  they  please  about  it  " 
"My  son  Ansley  Windus  has  my  full  permission  although  an  executor  to  transact 
the  law  business  relative  to  my  will  and  this  my  codicil  and  to  be  defrayed  all  law 
charges  and  other  reasonable  expenses  Also  my  other  executor  Eric  and  my 
daughter  Matilda  to  be  entitled  to  the  same  expenses  incurred." 

The  testator  died  on  the  13th  December  1854,  leaving  A.  Windus  his  then  eldest 
son  and  heir  at  law ;  and  a  question  arose  as  to  who  was  entitled  to  the  moiety  of 
the  freehold  copyhold  and  leasehold  hereditaments  belonging  to  the  testator  in  his 
own  right  and  which  were  devised  by  the  will  to  Thomas  Windus. 

Ansley  Windus  the  Plaintiff  in  the  present  suit  claimed  this  moiety  as  heir  at 
law  of  the  teatator,  insisting  that  it  had  lapsed  by  the  death  of  Thomas  Windus  in 
the  testator's  lifetime  as  above  mentioned. 

Eric  Windus,  on  the  other  hand,  claimed  to  be  entitled  to  it  under  the  joint  effect 
of  the  will  and  codicil  and  as  being  expressly  substituted  by  the  latter  instrument  in 
the  place  of  Thomas  Windus. 

The  cause  came  on  to  be  heard  before  the  Master  of  the  Rolls  in  February  1856 
when  His  Honour  decided  in  favour  of  the  Plaintiff.  A  very  full  statement  of  the 
[553]  arguments  and  authorities  by  which  each  party  supported  his  contention  will 
be  found  in  the  report  of  the  case  in  the  21st  Volume  of  Mr.  Beavan's  Reports, 
p.  373.     The  Defendant  Eric  Windus  appealed. 

The  appeal  came  on  in  the  first  instance  before  the  Lords  Justices,  who,  after 
hearing  it  partially  argued,  arranged  that  it  should  be  brought  on  before  the  full 
Court  of  Appeal  to  be  argued  by  one  counsel  on  each  side.  It  now  came  on  for 
hearing  accordingly. 

Mr.  R.  Palmer  (with  whom  was  Mr.  Rogers)  argued  the  case  on  behalf  of  the 
Appellant.  He  submitted  that  the  clear  intention  of  the  testator  was  to  substitute 
Eric  for  Thomas  in  respect  of  all  the  benefits  given  to  the  latter  by  the  will.  In 
support  of  this,  he  relied  on  the  general  scheme  of  the  will,  upon  the  particular 
wording  of   the  codicil,   and  especially    on    the  way  in  which   the  testator  there 
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connected  the  mention  of  Eric  Wiiuius  in  his  chiiractcr  of  residuary  legatee  with  the 
devise  of  real  estate.  He  cited  the  cases  of  />«//  v.  Dtiveiim  (12  Sim.  200),  Darrn/iorl 
V.  Colt  man  (12  Sim.  588),  Erans  v.  Cioshie  (15  Sim.  600),  to  shew  that  the  expression 
"  residuary  legatee  "  might  be  read  so  as  to  give  efTect  to  such  an  intention  of  the 
testator  as  that  now  insisted  upon  (see  also  Hopi-  v.  Taijlnr  (1  Hurr.  268),  Hanlaae  v. 
Nash  (5  T.  K.  716)) ;  and  mentioned  generally  Alki/ne  v.  AUii/nt  (2  .1.  .V-  Lut.  544), 
Pitman  v.  Steven.'^  (15  East,  505),  Den  v.  Trout  (15  East,  394),  U'amn  v.  Xrwlon 
(Drury,  464),  The  Marquis  of  Titchfiehl  v.  Ilnrncastle  (2  .Jiir.  filO),  I'lvhrwoixl  v.  tring 
(4  De  G.  Mac.  &  G.  633). 

[554]  Mr.  Swanston  (with  whom  were  Mr.  Lewin  and  Mr.  I-'oot)  supported  the 
decision  of  the  Master  of  the  Rolls. 

He  submitted  that  the  heir  could  only  be  disinherited  by  cx])ress  words  or  jilain 
intention  ;  that  if  there  was  any  doubt  as  to  the  intention  the  title  of  the  heir  must 
prevail.  He  commented  on  the  authorities  cited  on  the  other  side,  referring  to  the 
report  of  Darenpart  v.  Colt/nan  as  given  in  9  M.  &  W.  481.  He  cited  Shaw  v.  Hull 
(12  Mod.  592),  Kelktt  v.  Kellctt  (3  Dow,  248),  Doe  v.  Eolierts  (7  M.  &  W.  382). 

Mr.  R.  Palmer  replied. 

[The  Lord  Justice  Knight  Bruce  referred  to  the  words  used  by  Lord  Hard- 
wicke  in  the  case  of  Coryton  v.  Helijar  (2  Cox,  340;  see  p.  34K) — "There  is  hardly 
any  case  where  an  implication  is  of  necessity,  Init  it  is  called  '  necessary  '  because  the 
Court  finds  it  so  to  answer  the  intention  of  the  devisor."] 

August  5.  The  Lord  Chancellor.  This  case  came  on  by  way  of  appeal  from 
a  decree  of  the  Master  of  the  Rolls,  declaring  that  a  moiety  of  the  freehold  estates 
of  Thomas  Windus  the  testator  in  the  cause  descended  upon  his  death  to  his  heir  at 
law  Ansley  AVindu.s,  and  that  a  moiety  of  his  copyhold  estates  descended  to  his 
customary  heir.  The  Appellant,  Eric  Windus,  complains  of  that  declaration  as  being 
unwarranted,  and  contrary  to  the  true  construction  of  the  will. 

The  testator,  describing  himself  as  Thomas  Windus  of  Stamford  Hill  in  the  county 
of  Middlesex  Esq.  Fellow  [555]  of  the  Society  of  Antiquaries,  made  his  will  in  1837; 
— [His  Lordship  here  read  at  length  the  material  passages  in  the  will]  ;  and  he 
appointed  his  sons  Thomas  Windus  and  Ansley  Windus  together  with  a  nephew 
Benjamin  Godfrey  Windus  his  executors,  and  the  guardians  of  his  daughters.  The 
scheme  of  the  will  was  therefore  this  : — A  gentleman,  having  four  sons  and  five 
daughters,  provides  legacies  of  £5000  each  for  each  of  his  daughters,  £5500  for  his 
third  son,  £5000  for  his  fourth  son,  and  gives  the  residue  of  his  personal  estate  to 
his  two  elder  sons  and  devises  to  them  all  his  freehold  copyhold  and  leasehold  estates 
as  tenants  in  common  between  them.  The  will  w-as  dated  in  February  1 837,  and  in 
the  following  year  the  eldest  son  Thomas  Windus  died  without  issue  and  intestate, 
so  that  a  lapse  took  place  of  the  devise  of  one  moiety  of  the  real  estates  and  of  the 
bequest  of  one  moiety  of  the  residuary  estate.  This  happened  in  1838,  but  the 
testator  did  nothing  upon  it  until  the  month  of  August  1843,  previous  to  which  time 
the  third  son  Eric  had  attained  the  age  of  twenty-five  years  which  the  testator 
apparently  considered  to  be  the  proper  age  of  majority.  In  August  1843  the  testator 
made  the  codicil  which  gives  rise  to  the  present  ((uestion. 

We  must  first  consider  what  were  the  interests  of  the  parties  at  the  time  the 
testator  made  this  codicil,  that  is  to  say,  what  would  have  been  their  interests  if  he 
had  at  that  moment  died  without  having  made  any  codicil.  Had  it  not  been  for  the 
statute  that  altered  the  old  law  with  reference  to  the  effect  of  a  devise  to  the  heir, 
and  made  the  heir  in  such  case  take  as  devisee  and  not  as  heir,  there  would  have 
been  at  that  moment  of  time  as  to  the  real  estate  no  disposition  whatever.  The  will 
had  given  one  moiety  of  the  estates  to  the  eldest  .son,  and  the  other  moiety  to  the 
second  son,  and,  the'eldest  son  having  died,  there  was  no  devise  except  the  devise  of 
the  moiety  to  [556]  the  second  son  then  become  the  eldest  .son,  .so  that  it  was  a  devise 
to  the  heir,  and  therefore  if  the  old  law  had  prevailed,  the  heir  always  taking  by  his 
better  title  by  descent,  there  would  have  been  an  entire  intestacy  as  to  the  real 
estate.  We  need  not  however  speculate  on  this,  because  by  the  alteration  made  in 
the  law  the  heir  would  take  whatever  was  given  to  him  as  devisee  and  not  as  heir. 
Therefore  in  August  1843,  when  the  testator  made  his  codicil,  things  stood  thus: — 
Ansley  Windus  the  then  eldest  son  was  tlevisee  of  one  moiety  of  the  testator's  free- 
holds and  copyholds,  and  legatee  so  to  call  him  of  one  moiety  of  his  leasehold  estates, 
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and  the  other  moiety  of  the  freehold  and  copyhold  estates  was  undisposed  of.  That 
this  was  so,  admits  of  no  doubt ;  but  we  must  now  see  what  it  is  that  the  testator 
does. 

After  declaring  the  instrument  to  be  a  codicil  to  his  will,  he  says — "  Whereas 
since  the  making  of  the  said  will  my  son  Thomas  Windus  hath  departed  this  life  in 
the  place  and  stead  of  him  I  do  hereby  constitute  and  appoint  my  son  Eric  Windus 
jointly  with  his  brother  Ansley  Windus  also  my  daughter  Matilda  Moore  as  an 
executrix  in  the  room  of  my  nephew  Benjamin  Godfrey  Windus  whose  former 
appointment  I  do  hereby  revoke  being  well  convinced  from  many  circumstances  that 
have  occurred  he  would  not  act."  One  argument  which  was  pressed  upon  the  Court 
was,  that  the  effect  of  this  was,  if  not  to  substitute  for  all  purposes  Eric  for  Thomas, 
vet  to  indicate  that  as  being  the  governing  intention  in  the  mind  of  the  testator.  I 
have  given  attention  to  that  argument,  but  I  think  that  the  words  import  nothing 
more  than  this,  namely,  that  having  l)y  the  will  appointed  Thomas  and  Ansley  and 
his  nephew  Benjamin  Godfrey  to  be  his  executors,  and  Thomas  having  died  and 
Benjamin  Godfrey  being  unwilling  to  act,  he  appoints  Eric  together  with  Ansley  and 
instead  of  his  nephew  his  [557]  daughter  Matilda  to  act  as  executors.  I  think  that 
so  far  as  that  part  of  the  codicil  is  concerned  this  is  all  which  the  testator  had  in 
view.  Then  he  proceeds  "  my  said  two  executors  and  executrix  are  to  act  also  as 
trustees  with  the  same  powers  and  the  same  indemnity  as  if  originally  mentioned 
both  as  executors  and  trustees."  That  seems  to  me  to  make  no  difterence  ;  there 
were  no  trusts  except  those  relating  to  the  several  legacies  of  £5000  each  which  were 
given  to  the  daughters ;  and  the  testator  means  to  say  that  these  three  executors  are 
to  act  in  those  trusts  just  as  if  they  had  been  named  in  the  will. 

We  next  come  to  the  clause  which  gives  rise  to  the  question — "  I  do  also  revoke 
the  legacies  to  my  aforesaid  two  sons  Ansley  and  Eric  Windus  and  do  appoint  them 
residuar}'  legatees  share  and  share  alike  ; "  and  the  question  is  what  is  the  effect  of 
those  words.  Is  the  effect  of  them  to  substitute  Eric  and  Ansley  for  Ansley  and 
Thomas  in  the  will  as  to  real  and  personal  estate,  or  do  they  leave  real  estate  un- 
touched and  unaffected?  It  is  impossible  upon  such  a  subject  to  .say  that  one  does 
not  entertain  doubt,  but  the  conclusion  at  which  I  have  arrived  is  that  they  afiect 
personal  estate  only ;  and  I  have  come  to  this  conclusion  upon  the  grounds  which  I 
will  now  proceed  to  state. 

In  the  first  place,  the  words  "legacy"  and  "  residuary  legatee  "  pm^t /acic  have 
reference  to  personal  estate  only.  There  is  indeed  no  magic  in  the  words  themselves, 
and  if  they  are  so  used  by  a  testator  they  may  no  doubt  be  construed  as  referring  to 
real  estate.  Any  man  maj'  use  his  own  nomenclature  if  he  only  expresses  what  he 
means.  I  have  not  however  been  able  to  discover  any  case  which  satisfies  my  mind 
that  independently  of  context  you  can  understand  "legacy"  or  "legatee"  or 
[558]  "residuary  legatee"  as  applying  to  anything  but  personal  estate.  I  think  that 
in  that  case  in  the  House  of  Lords  of  Kelktt  v.  Kellett  (3  Dow,  248)  we  must  under- 
stand Lord  Eldon  and  Lord  Kedesdale  to  have  been  of  opinion  that,  if  there  is 
nothing  to  qualify  them,  the  words  "legatee"  or  "residuary  legatee"  have  reference 
to  personal  property  only.  I  need  not  refer  to  the  words  used  by  Lord  Eldon  (they 
were  very  characteristic  of  his  mode  of  expression)  from  which  I  think  we  may 
come  to  the  conclusion  that  that  was  his  opinion,  and  that  the  only  question  he  had 
there  was  whether  there  were  or  were  not  circumstances  that  would  enable  him  to 
put  a  construction,  or  rather  to  say  that  the  testator  had  put  a  construction,  on  those 
words  different  from  that  which  they  ordinarily  import ;  and  he  thought  there  were 
not. 

The  general  rule  therefore  I  take  to  be,  that  if  you  constitute  a  person  residuary 
legatee  or  if  you  speak  of  him  in  reference  to  his  character  of  legatee,  you  refer 
only  to  a  gift  of  personalty  or  are  speaking  of  him  only  with  reference  to  some 
gift  of  personal  property.  That  seems  to  me  to  be  consistent  with  all  the  authorities, 
at  least  that  I  have  been  able  to  discover,  and  I  have  discovered  none  in  addition  to 
those  referred  to  in  the  argument.  In  the  case  of  HqK  v.  Taylw  (1  Burr.  268)  there 
were  gifts  to  nephews  and  a  brother-in-law  of  very  small  sums  of  money,  none  being 
higher  than  £50  and  one  being  as  low  as  X5,  there  was  besides  a  gift  to" each  of  these 
persons  and  also  to  one  who  had  no  pecuniary  legacy  at  all  of  some  small  specific 
piece  of  land  or  a  house  :  the  testator  then  gave  twenty-nine  acres  of  land  between 
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three  of  them,  saying  that  it  wa.s  not  to  be  parteil  Imt  that  they  were  to  share  the 
rent  ecjually  between  them  ;  and  he  then  gave  to  W.  Taylor  his  sister's  son  the  house 
[559]  which  raised  the  question  together  with  £10;  he  then  declared  his  will  and 
meaning  to  be,  "that  if  either  of  the  persons  before  nameil  "  (that  included  the  one 
to  whom  no  money  at  all  was  given)  "die  without  issue  lawfully  begotten  then  the 
said  legacy  shall  be  divide<l  equally  between  them  that  are  left  "alive  : "  the  question 
before  the  Court  was  whether  the  devisees  of  the  different  houses  took  estates  in 
tail  or  estates  in  fee,  and,  that  being  the  only  ([uestion,  the  Court  held  that  they  all 
took  estates  tail,  inasmuch  as  the  word  "  legacy ''  by  the  context  must  be  construed 
as  referring  to  the  devise  of  the  real  estate  because  as  to  one  of  the  persons  at  least 
there  was  nothing  else  that  it  could  refer  to,  and  as  to  the  others  it  was  impossible 
to  suppose  that  it  was  meant  to  refer  to  the  money  gifts  so  as  to  keep  them  liable  to 
such  a  limitation  as  that  pointed  out  taking  into  accoiuit  that  one  of  them  was  only 
£5  :  one  of  the  persons,  as  I  have  stated,  took  nothing  but  a  house,  and  it  being 
clear  that  under  the  words  used  he  was  one  of  "  the  persons,"  and  every  person 
alluded  to  being  supposed  to  have  taken  "  a  legacy  "  and  he  taking  nothing  but  a 
house,  it  therefore  followed  that  the  house  was  as  to  him  "  a  legacy  : "  that  was  the 
reasoning  of  the  Court  upon  the  case. 

Then  there  was  the  case  before  Lord  Kenyon  of  Hanlacre  v.  Nash  (5  T.  R.  716) 
where  there  was  a  gift  to  the  testator's  daughter  of  £150  when  she  should  come  of 
age,  and  £150  to  the  son  when  he  should  come  of  age:  all  the  remainder  of  his 
estate  and  effects  of  all  kinds  whatsoever  the  testator  gave  to  his  wife  for 
life,  and  at  her  death  he  directed  that  the  Cockhill  estate  should  fall  unto  his  son 
Eobert  for  his  sole  use  and  benefit  and  the  house  at  Poplar  which  he  mentioned 
should  be  given  unto  his  daughter  f21izabeth  for  her  own  use  and  benefit  [560]  but 
in  case  the  son  and  daughter  or  either  of  them  should  die  in  the  lifetime  of  the  wife 
"  then  those  legacies  which  are  here  left  them  shall  return  unto  my  wife  for  her  sole 
use  and  benefit :  "  the  Court  of  King's  Bench  held  that  the  word  "  legacies  "  must  be 
taken  as  applying  to  the  real  estate  because  there  was  nothing  else  to  which  it  could 
aptly  be  referred  :  the  legacies  of  £150  were  given  to  be  spent  and  it  could  not  be 
meant  that  they  were  to  be  kept,  and  the  very  expression  that  the  legacies  should 
"return"  to  the  wife,  though  inapt,  looked  like  something  that  she  was  previously  to 
enjoy. 

There  were  a  great  many  other  cases  referred  to ;  but  I  need  hardly  go  through 
them  seriatim.  In  Pitman  v.  Stevens  (15  East,  505)  the  testator  said  "I  give  and 
bequeath  all  that  I  shall  die  possessed  of  real  and  personal  of  what  nature  and  kind 
soever  after  my  just  debts  is  paid  :  I  do  hereby  appoint  Captain  Robert  Preston  my 
residuary  legatee  and  executor  ; "  and  he  desired  him  to  do  something  hand,some  for 
a  person  whom  he  named  :  the  Court  held  (whether  the  conclusion  was  (piite  rational 
or  not  I  do  not  stop  to  inquire,  though  I  believe  it  was)  that  the  disposition  of  all 
the  testator's  real  and  personal  estate,  followed  immediatel\-  by  the  appointment  of 
Captain  Robert  Preston  to  be  his  residuary  legatee,  clearly  shewed  that  he  meant  to 
say  residuary  legatee  of  all  my  real  and  personal  property.  So  there  are  many  cases 
which  shew  that  if  a  testator  gives  all  his  property,  that  passes  everything  real  and 
personal ;  and  the  effect  of  the  gift  to  pass  everything  cannot  be  made  less  because 
the  person  taking  is  described  under  the  name  of  "legatee." 

Then  there  is  a  ca.se  of  Dai/  v.  Dareron  (12  Sim.  200)  before  the  late  Yice- 
Chancellor  of  England  where  the  testator  [561]  made  his  wife  residuary  legatee  to 
"all  other  property  I  may  possess  at  my  decease."  There  again  the  .same  observa- 
tion applies.  That  is  a  gift  of  all  property  which  he  may  possess  at  his  decease  : 
the  person  named  does  not  the  less  take  it  because  the  testator  describes  him  under 
the  character  of  residuary  legatee. 

In  Darenport  v.  Coltman  (9  M.  it  W.  if<\),  which  came  as  a  case  from  this  Court 
to  the  Court  of  Exchequer  when  I  had  the  honour  of  a  seat  there,  we  thought 
rightly  or  wrongly  that  you  might  reduce  the  proposition  almost  to  a  syllogism  :  the 
testator  having  real  estates  one  portion  of  which  was  a  freehold  house  at  Chester 
gave  that  house  to  his  wife  during  her  life  and  he  desired  that  at  her  death  his 
daut'hters  Mary  Newbold  and  Charlotte  Coltman  should  divide  "equally  between 
them  as  residuary  legatees  whatever  I  may  die  po.ssessed  of : "  did  that  include  real 
estate  ?     The  testator  subsequently  directed  that  the  house  at  Chester  should  not  be 
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sold  until  after  his  wife's  death,  but  why  was  it  to  be  sold  at  all  1  Evidently  because 
the  testator  understood  that  under  the  prior  disposition  it  would  have  to  be  divided 
so  that  Charlotte  Coltman  and  Mary  Newbold  might  take  each  one  half  of  it,  but 
they  only  took  half  if  they  took  under  the  description  of  residuary  legatees  of 
whatever  he  might  die  possessed  of :  thus  it  seemed  to  follow  as  a  necessary  and 
almost  a  logical  conclusion,  that  he  must  have  understood  that  that  house  in  Chester, 
and  if  the  house  in  Chester  then  the  rest  of  his  real  estate,  was  included  in  the  gift 
to  his  daughters  by  the  description  of  residuary  legatees. 

Two  cases  before  Lord  St.  Leonards  were  also  cited.  In  one  of  them  AUeyne  v. 
AUeyne  (2  .1.  Sc  Lat.  544),  it  is  true  that  Lord  St.  Leonards  expressed  an  opinion  that 
if  he  had  [562]  had  to  construe  the  will  he  should  not  have  held  the  residuary  gift 
there  confined  to  personal  estate.  That  question  however  was  very  little  discussed, 
and  in  truth  it  did  not  arise  at  all,  because  the  decision  went  upon  a  point  that  dis- 
posed of  the  property  by  deed  inter  viros,  before  the  will  had  come  into  operation. 
The  testator  had  given  all  his  real  and  personal  property  to  his  son  John  "  in  case 
he  shall  recover  from  his  present  illness  "  charged  with  an  annuity  to  be  applied  for 
the  maintenance  and  education  of  his  grandson  and  the  testator  entrusted  the  care 
of  his  said  grandson  unto  his  daughter  Ellen  Alleyne  "  who  I  hereby  appoint  my 
residuary  legatee."  I  should  have  had  some  doubt  about  that  case.  What  was  said 
was  however  merely  a  dictum  of  the  learned  Judge,  or  rather  a  speculation  as  to 
what  he  would  have  decided  if  the  case  had  come  before  him  for  decision  :  what  was 
there  said  amounted  to  no  decision,  and  I  think  can  hardly  be  relied  upon  as  such. 
If  it  were  to  be  treated  as  an  authority,  it  still  has  that  ingredient  in  it  that  it  is  a 
case  in  which  the  testator  begins  by  disposing  of  all  his  property. 

In  the  second  case  before  Lord  St.  Leonards  of  Warren  v.  Newton'  (Drury,  464), 
just  as  in  several  of  the  other  cases,  the  testator  said,  "  I  leave  my  brother-in-law 
Philip  Newton  residuary  legatee  to  all  my  property."  If  he  had  said  "I  give  him 
all  my  property  "  that  would  have  carried  real  estate,  and  the  real  estate  is  not  the 
less  given  because  the  person  to  take  is  described  as  "residuary  legatee." 

I  own  I  have  some  difficulty  in  understanding  the  case  of  Evans  v.  Croshie  (1.5 
Sim.  600)  before  the  late  Vice-Chancellor  of  England,  because  that  learned  Judge 
seems  to  me  to  [563]  have  been  a  little  distrustful,  as  I  infer,  of  his  own  opinion, 
for  he  refers  to  arguments  of  which  I  confess  I  am  unable  to  see  the  force.  There 
several  legacies  were  given  charged  on  real  estate,  the  real  and  personal  estate  being 
given  to  trustees  on  trust  by  sale  mortgage  or  other  disposition  to  pay  the  testator's 
sister  £1500  the  interest  to  be  paid  to  her  during  her  life  and  at  her  decease  £1000 
of  it  to  go  to  her  daughter  and  £500  to  her  son  ;  the  testator  then  gave  £1000  to 
his  brother  James  and  added  "  I  leave  and  bequeath  unto  my  brother  Donald  Currie 
the  sum  of  £2000  and  also  to  be  my  residuary  legatee  :  "  His  Honour  seems  to  have 
thought  that  the  legacy  being  to  be  raised  out  of  the  real  estate  gave  a  construction 
to  the  term  "residuary  legatee,"  but  I  think  it  very  doubtful  whether  that  was  a 
legitimate  mode  of  reasoning :  the  Vice-Chancellor  indeed  appears  to  have  thought 
so  too,  for  he  says  "  suppose  that  the  word  '  legatee '  had  not  been  there,  and  that 
the  testator  had  said  merely  'and  also  to  be  my  residuary,'" thus  using  an  adjective 
without  a  substantive,  and  he  intimates  that  in  this  case  he  would  have  inferred  the 
testator  to  have  meant  "devisee  :"  that  may  be  so  for  if  he  had  used  no  substantive 
at  all,  and  you  had  been  obliged  to  put  in  a  substantive  for  him,  you  might  have 
found  the  means  of  putting  in  one  which  would  have  aptly  met  the  circumstances ; 
but  the  testator  did  use  a  substantive  and  this  does  not  in  my  view  of  the  authorities 
alter  the  case :  His  Honour  appears  further  to  rely  upon  the  probable  insufficiency 
of  the  personal  estate,  but  I  confess  the  reasoning  does  not  appear  satisfactory  to 
my  mind. 

Upon  these  grounds  then,  and  looking  at  the  authorities,  I  do  not  find  sufficient 
to  justify  me  in  saying  that  the  constitution  of  the  parties  in  the  case  before  us  as 
residuary  legatees  does  enable  me  to  say  that  in  this  codicil  the  real  estate  was  meant 
to  be  included.  I  am  [564]  aware  that  my  learned  brother  on  my  right  does  not  take 
the  same  view  of  the  case,  and  perhaps  he  will  say  that  it  is  a  strong  argument  in 
favour  of  the  construction  which  I  do  not  adopt,  that  if  the  testator  could  be  asked 
he  would  say  that  he  would  have  wished  to  include  his  real  estate.  I  do  not  say 
that  that  is  the  construction  in  my  view  of  the  case  of  the  words  which  he  has  used, 
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though,  reasoning  upon  the  ordinary  motives  which  influonco  persons  in  dispcsiru'  of 
their  property,  I  cannot  help  suspecting  that  that  is  what  he  would  have  d„no  if  ho 
had  thought  of  it.  I  cannot  however  come  to  that  view  on  the  uuoatioii  of 
construction. 

This  has  occurred  to  me  :— Suppose  Ansley  the  now  eldest  son  had  been  by  the 
will  the  sole  de^asee,  and  the  testator  had  said  in  his  co<iicil,  I  revoke  the  legacies  to 
my  aforesaid  two  sons  Ansley  and  Eric  Windus  and  do  appoint  them  residuary 
legatees  :  could  it  possibly  bo  said  that  in  that  case  the  devise  to  Ansley  would  have 
been  revoked  ?  If  it  could  not,  what  diHeience  does  it  make  that  he  wa.s  only 
co-devisee  with  another.  Reluctantly,  therefore,  for  tho  rea.sons  1  have  hinted  at,  but 
still  feehng  rather  confident  that  it  is  warranted  by  the  authorities,  I  have  como  to 
the  conclusion  that  the  decision  of  the  Master  of  the  Rolls  was  correct,  and  that  we 
have  no  right  to  say  that  the  words  "  residuary  legatees  "  bore  mean  more  than  that 
which  they  ordinarily  import,  namely  persons  who  are  to  take  the  rorjmi  of  tho 
personal  estate ;  and  I  therefore  think  that  tho  appeal  is  unfounded. 

The  Lord  Justice  Turner.  The  sole  question  to  be  determined  on  this  appeal 
is,  whether  by  the  codicil  to  the  testator's  will  a  moiety  of  the  testator's  freehold  and 
copyhold  estates  is  well  de-[565]-vised  to  the  Appellant  Kric  Windus.  [His  Lordshi[) 
stated  the  will  and  proceeded.] 

There  is  therefore  a  separation  of  the  freehold,  copyhold  and  leasehold  estates 
from  the  residue  of  the  personal  estate,  there  being  distinct  clauses  disposing  of  those 
several  cla.sses  of  property.  After  this  will  was  made,  Thomas,  the  eldest  son,  died 
without  i.ssue  and  intestate,  and  the  dispositions  of  the  will,  therefore,  so  far  as 
respected  a  moiety  of  the  freehold  and  copyhold  estates,  and  a  moiety  of  the  residue 
of  the  personal  estate,  fell  to  the  ground. 

In  that  state  of  circumstances,  on  the  19th  August  1843,  the  testator  made  the 
codicil  upon  which  the  question  arises.  He  first  recites  the  death  of  his  son  Thomas, 
and  he  then  constitutes  and  appoints  his  son  Eric  (who  was  tho  third  son,  and  who 
at  that  period  had  attained  the  age  of  25  years)  in  tho  place  and  stead  of  Thomas : — 
"I  do  hereby  constitute  and  appoint  my  son  Eric  Windus  jointly  with  his  brother 
Ansley  Windus,  also  my  daughter  Matilda  Moore  as  an  e.xecutri.x,  in  the  room  of  my 
nephew  Benjamin  Godfrey  Windus,  whose  former  appointment  I  do  hereby  revoke, 
being  well  convinced  from  circumstances  that  have  occurred  he  would  not  act.  Mv 
said  two  executors  and  executrix  are  to  act  also  as  trustees,  with  the  .same  powers 
and  same  indemnity  as  if  originally  mentioned  both  as  executors  and  trustees.  I  do 
also  revoke  the  legacies  to  my  aforesaid  two  sons  Ansley  and  Eric  Windus,  and  do 
appoint  them  residuary  legatees,  share  and  share  alike."  Then  he  takes  up  an 
entirely  new  description  of  property.  It  appears  that,  under  his  marriage  settlement, 
he  had  a  power  of  appointment  over  certain  real  and  certain  personal  estates,  and 
he  now  proceeds  to  exercise  that  power.  "The  property  I  enjoy  and  possess  under 
my  late  dear  wife's  [566]  marriage  settlement,  and  which  I  have  a  right  to  dispose 
of  as  I  please,  to  one  or  more  or  amongst  my  children,  now  I  do  desire  that  the 
funded  property,"  enumerating  it,  "be  appropriated  towards  the  invested  bequests 
in  the  £3  per  cent,  consols  and  Reduced,  which  becjuests  to  my  .son  Alfred  and  my 
five  daughters  I  wish  to  be  in  those  funds  of  the  sums  mentioned  in  stock,  and  not 
ill  money,  and  free  of  all  law  expenses,  commission  or  legacy  duty,  all  which  expenses 
are  to  come  out  of  the  residue."  By  these  words  he  appoints  the  funded  property 
comprised  in  the  settlement,  directing  it  to  be  paid  in  aid  of  the  legacies,  which  had 
been  given  by  the  will,  and  directing  those  legacies  to  be  paid  free  of  commission  and 
legacy  duty,  all  of  which  is  to  l)e  paid  out  of  the  residue.  Then  he  goes  to  the  free- 
hold and  leasehold  estate  comprised  in  the  settlement ;  "  I  do  declare  that  the  free- 
hold in  Whitecross  Street  and  the  leasehold  property  in  Pentoiiville,  Compton  Street 
Soho  and  elsewhere,  agreeable  to  the  said  marriage  settlement,  I  mean  to  go  to  the 
residuary  legatees  my  sons  Ansley  Windus  and  Eric  Windus,  share  and  share  alike." 
Then,  haviiig  disposed  of  the  settled  property,  he  proceeds  with  respect  to  the 
Stamford  Hill  property  in  these  terms : — "  I  do  hereby  revoke  that  part  of  my  will 
ordering  the  house  at  Stamford  Hill  to  be  continued  to  be  occupied  by  the  family, 
leaving  it  to  the  discretion  of  my  two  sons,  the  residuary  legatees,  to  act  as  they 
jjlease  about  it,  hoping  with  their  usual  goodness  of  heart  they  will  act  for  the 
comfort  of  their  dear  sisters,  my  beloved  daughter  and  their  brother  Alfred."     Then 
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he  mentions  that  his  daughter  Laura  had  married  against  his  wishes,  and  he  revokes 
the  legacy  of  ^£5000  which  he  had  given  to  her,  and  he  gives  her  a  legacy  of  £2000 

only. 

Now,  it  is  upon  this  instrument  that  the  question  arises,  whether  this  is  or  is  not 
a  disposition  of  a  moiety  [567]  of  the  freehold  and  copyhold  estates  in  favour  of  the 
testator's  son  Eric.  The  argument,  on  the  part  of  the  Appellant,  has  been  this,  that 
this  codicil  originated  in  the  death  of  Thomas,  and  that  the  scope  and  object  of  it 
was  to  place  the  two  then  eldest  sons  Ansley  and  Eric  in  the  position  in  which 
Thomas  and  Ansley  had  stood  under  the  will.  But  it  is  plain  that  the  codicil  had 
further  objects,  for  it  not  only  disposes  of  the  settled  property,  which  was  not 
affected  by  the  will  (being  subject  to  a  power  of  appointment),  but  it  alters  the 
arrangements  as  to  the  Stamford  Hill  property,  and  the  legacy  to  the  daughter 
Laura.  Still,  however,  the  object  of  it  might  have  been  to  place  these  two  sons 
Ansley  and  Eric  in  the  position  in  which  Thomas  and  Ansley  had  stood  as  to  all  the 
property  comprised  in  the  will,  and,  no  doubt,  the  circumstances  of  the  case  favour 
the  argument  that  it  was  for  this  purpose  the  codicil  was  made,  for  the  codicil 
mentions  the  death  of  Thomas,  and  it  was  made  at  no  very  distant  period  after  Eric 
had  attained  25,  the  period  of  majority  prescribed  by  the  testator's  will.  It  is 
probable  therefore  that  it  was  with  this  intention  the  codicil  was  made ;  but  it  is 
one  thing  to  say  that  the  intention  is  probable,  and  another  thing  to  say  that  it  is 
so  certainly  expressed  that  this  Court  can  give  effect  to  it.  The  latter  position  is 
the  one  which  we  have  to  consider. 

The  argument  on  the  part  of  the  Appellant  has  rested  on  two  grounds  ;  first, 
that  the  introductory  clause  of  the  codicil  amounts  to  a  complete  substitution  of 
Eric  for  Thomas ;  and,  secondly,  if  not,  that  it  aids  the  construction  of  the  other 
dispositions  of  the  codicil,  and  that  under  those  other  dispositions  the  Appellant 
was  intended  to  take,  not  only  half  of  the  residuary  personal  estate,  but  also  one-half 
of  the  freehold  and  copyhold  estates. 

Upon  the  first  of  these  points  I  entertain  no  doubt.  I  [568]  think  that  in  this 
part  of  the  codicil  the  intention  was  only  to  substitute  Ansley  as  executor  in  the 
place  of  Thomas.  The  provision  is  connected  with  the  appointment  of  the  daughter 
^Matilda  Moore  as  executrix  ;  and  when  the  testator  comes  to  the  appointment  of 
trustees,  he  refers  to  what  he  had  done  in  these  terms  : — "  My  said  two  executors 
and  executrix  are  to  act  also  as  trustees,  with  the  same  powers,  &c.,"  thus  shewing 
his  impression  that  he  had  by  the  previous  part  appointed  the  son  Eric  and  the 
daughter  Matilda  to  be  executor  and  executrix.  Besides,  if  this  clause  was  intended 
to  amount  to  a  complete  substitution  of  Eric  for  Thomas,  some,  at  least,  of  the 
ulterior  provisions  of  the  codicil  would  have  been  unnecessary,  and  indeed  the 
codicil  would  not  be  throughout  consistent. 

The  question  therefore  turns  upon  the  second  point ;  and  on  this  point  it  does 
not  seem  to  me  that  the  introductory  clause  furnishes  any  aid.  It  does  not,  I  think, 
follow  that  because  the  testator  intended  to  substitute  Eric  for  Thomas  as  executor 
and  trustee,  he  therefore  intended  to  substitute  him  for  Thomas  in  other  respects. 
This  point,  therefore,  depends  on  the  other  dispositions  of  the  codicil.  Before 
proceeding  to  examine  those  other  dispositions,  there  are  two  observations  upon  the 
general  scheme  of  the  codicil,  which  seem  to  me  to  be  of  some  importance  ;  first, 
that  throughout  this  codicil,  the  word  "legacy  "  is  not,  nor  (subject  to  what  I  shall 
presently  notice)  are  the  words  "residuary  legatees,"  in  any  manner  used  with 
reference  to  real  estate.  They  had  been  used  in  the  will  in  their  proper  technical 
sense,  and  they  are  so  used  in  this  codicil.  Such  words  do  not  of  themselves 
embrace  or  extend  to  real  estate,  and,  so  far  therefore  as  the  mere  context  of  words 
is  concerned,  there  is  no  context  to  aid  the  Appellant's  construction.  The  testator 
has  not  (as  in  the  case  mentioned  by  the  Lord  [569]  Chancellor)  interpreted  his 
own  language.  Secondly,  this  testator,  where  he  has  made  a  new  disposition,  has 
commenced  by  revoking.  He  has  done  so  both  as  to  the  legacies  of  Ansley  and  Eric, 
and  also  as  to  the  Stamford  Hill  property.  He  has  not  been  content  to  rely  on  the 
mere  effect  of  inconsistent  dispositions. 

With  these  observations  I  proceed  to  examine  the  several  clauses  of  this  codicil. 
Upon  the  first  clause  I  will  add  only,  that,  assuming  the  construction  I  have  put 
upon  it  to  be  correct,  it  seems  to  me  to  furnish  some  considerable  argument  against 
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the  Appellant,  for  it  shews  that  where  the  testator  intended  to  substitute,  ho  knew 
what  language  to  use  for  that  purpose. 

We  come  then  to  the  second  clause  —"  I  do  also  revoke  the  legacies  to  niv  afore- 
said two  sons,  Ansley  and  Kric  Windus,  and  do  appoint  them  residuary  legatees, 
share  and  share  alike.  "  Now  what  was  the  ellect  of  this  clause  of  revocation  I  Did 
it  revoke  the  devise  to  Anslev  of  the  moiety  of  the  freehold  and  copyhold  estates  ( 
I  take  it  to  be  clear  that  it  did  not ;  and,  if  "it  did  not,  surely,  looking'to  the  scheme 
of  the  codicil  to  which  I  have  aclverted,  it  furnishes  a  strong  inference  that  the 
testator  did  not  intend  to  dispose  of  the  moiety  of  those  estates.  Hesides,  the  words 
are  "legacies,"  "residuary  legatees,'  which,  as" I  have  before  observed,  had  been  used 
in  the  will  in  their  proper  sense.  I  think,  therefore,  the  Appellants  argument  cannot 
lie  maintained  on  this  clause  standing  alone. 

We  come  then  to  the  third  clause,  which  disposes  of  the  settled  property.  The 
argument  upon  it  was  this,  that  it  connects  the  expression  "residuary  legatees  "  with 
real  estate.  But  it  is  observable,  that,  after  having  appointed  these"  two  sons  to  l)e 
residuary  legatees,  the  [570]  testator  never  mentions  them  without  connecting  that 
description  with  their  names,  whether  he  is  speaking  of  real  or  jiersonal  estate  ;  and 
surely  it  would  be  going  too  far  to  hold,  that  because  in  disposing  of  some  real  estate 
the  testator  has  spoken  of  these  sons  in  the  character  which  they  actually  filled  of 
residuary  legatees,  he  therefore  intended  them  to  take  in  that  character  "other  real 
estate  to  which  he  had  made  no  reference.  There  is,  besides,  an  expression  in  this 
part  of  the  disposition  which  seems  to  me  strongly  to  indicate  what  the  testator 
understood  by  "residue."  He  directs  the  legacies  to  be  free  of  "law  expenses, 
commissions  or  legacy  duty,  all  which  expenses,''  he  sa\-s,  "are  to  come  out  of  the 
residue;"  and  this  "residue"  must,  I  think,  be  the  residue  of  the  personal  estate, 
for  the  legacies  are  not  even  charged  on  the  real  estate. 

There  remains  then  the  clause  as  to  the  Stamford  Hill  house.  This  property  is 
peculiarly  circumstanced.  It  formed  part  of  the  leaseholds  specifically  bei|ueathed 
to  Thomas  and  Ansley.  By  Thomas's  death  his  moiety  fell  into  the  residue,  and 
Ansley,  therefore,  got  three-fourths  of  it.  I  observe,  however,  from  the  decree,  that 
the  Master  of  the  Rolls  was  of  opinion  that  the  specific  be(|\iest  of  the  leaseholds  was 
revoked  by  the  codicil.  This  point  is  not  before  us,  and  I  therefore  give  no  final 
opinion  upon  it,  but  I  incline  to  agree  with  the  Master  of  the  Kolls  in  this  respect. 
I  do  not,  however,  think  the  question  material,  as  in  any  event  the  sons  would  take 
the  leaseholds  between  them  ;  and,  for  the  reasons  which  I  have  given  on  another 
part  of  the  case,  I  think  no  reliance  can  be  placed  upon  their  being  here  denominated 
"residuary  legatees." 

But  then  the  Appellant  argued  upon  this  clause,  that  if  the  disposition  of  the 
leaseholds  was  revoked,  and  the  [571]  leaseholds  were  taken  by  the  sons  as  residue,  the 
freeholds  and  copyholds  ought  to  be  held  to  be  also  taken  by  them  in  the  same  char- 
acter, all  being  comprised  in  the  same  clause  of  the  will.  I  canncit,  however,  agree 
with  that  argument.  Why  may  not  the  testator  have  intended  to  revoke  and  make 
anew  disposition  of  the  leaseholds,  without  aflfecting  the  freeholds  and  copyholds! 
The  testator  may  have  intended  to  make  a  furthei-  disposition  of  the  freeholds  and 
copyholds.  He  may  have  omitted  them  by  oversight.  He  may  have  intended  to 
include  them,  but  if  he  did  so  intend,  I  think  he  has  not  suthciently  expressed  that 
intention,  and  upon  the  whole,  therefore,  my  opinion  is  that  the  decree  ought  to  be 
upheld,  and  the  appeal  dismissed,  but  I  think  it  is  a  case  in  which  the  costs  of  the 
appeal  should  come  out  of  the  estate.  I  have  not  noticed  the  cases  referred  to  in  the 
argument,  for  every  ease  of  this  description  must  depend  upon  the  language  of  the 
particular  instrument. 

The  Lord  Justice  Knight  Bruce.  The  view  which  1  take  of  this  codicil, 
differing  as  it  does  from  the  united  opinions  of  the  Master  of  the  Kolls,  the  Lord 
Justice  Turner  and  the  Lord  Chancellor,  is  most  proliably  erroneous.  I  acknow- 
ledge, however,  my  impression,  my  conclusion,  to  be  in  favotn-  of  the  Appellant,  and 
against  the  heir.  But  the  appeal  "of  course  stands  dismissed.  The  costs  to  come  out 
of  the  estate. 
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[572]  III  the  Matter  of  The  Koyal  Bank  of  Australia,  and  of  The  Joint  Stock 
Companies  Windinc-up  Acts,  18-48  and  1849.  Robinson's  Executor's  Case. 
Before  the  Lord  Chancellor  Lord  Cranworth  and  the  Lords  Justices,  and  before 
the  Lord  Chancellor  and  the  Lords  Justices,  assisted  by  Mr.  Justice  Cresswell 
and  Mr.  Baron  Martin.     Jan.  23,  24,  25,  28,  June  25,  28,  Nov.  24,  Dee.  4,  1856. 

rS  C  3  Sm.  i*c  G.  272.     See   lFilliam:<  v.  HarJinq,  1866,  L.  R.   1   H.  L.   28  ;  Buck  v. 
BoL^mi,  1870,  L.  R.  10  Eq.  634.] 

ISy  the  provisions  of  a  deed  constituting  a  joint  stock  company  it  was  declared  that 
"  the  proprietor  of  each  share  should  bring  in  the  sum  of  £50  in  respect  of  such 
.share  as  and  when  called  upon  so  to  do  in  manner  thereinafter  provided  and  that 
each  of  the  proprietors  should  be  entitled  to  the  profits  and  liable  for  the  losses  of 
the  company  in  proportion  to  his  shares.  The  executor  of  a  shareholder  who  had 
executed  the  deed  of  settlement  being  placed  on  the  list  of  contributories  of  the 
company  which  was  being  wound  up  under  the  Joint  Stock  Companies  Winding- 
up  Acts.  Held  (the  Lords  Justices  Knight  Bruce  and  Turner  dubitantHnis),  that  a 
call  made  by  the  Master  under  those  Acts  was  not  a  specialty  debt. 

Every  .shareholder  as  a  partner  is  liable  to  every  creditor  to  the  full  amount  of 
his  demand,  and  the  sum  raised  by  the  Master  represents  not  any  demand  of  the 
shareholders  inter  se,  but  the  aggregate  demand  of  all  the  creditors  on  the  whole 
partnership.  The  solvent  shareholders  are  bound  to  make  up  this  sum  not  by 
virtue  of  any  engagement  contained  in  the  deed  but  because  by  the  general  rules 
of  law  every  partner  is  liable  to  the  whole  of  the  demand  in  the  partnership,  j>«?- 
the  Lord  Chancellor. 

Whether  the  demand  for  contribution  by  a  shareholder  who  has  paid  more  than 
his  rateable  proportion  would  be  such  as  to  give  him  under  the  clause  above  re- 
ferred to  a  claim  by  way  of  specialty  or  only  as  a  simple  contract  debt — qucere. 

This  was  an  appeal  by  the  official  manager  of  the  Royal  Bank  of  Australia,  from 
a  decision  of  the  Vice-Chancellor  Stuart,  holding  that  in  the  administration  of  the 
estate  of  a  testator  who  had  executed  the  company's  deed,  a  call  under  the  Winding- 
up  Acts  did  not  rank  as  a  specialty  debt,  and  that  it  was  an  original  liability  un- 
affected liy  the  legal  quality  of  the  liability  on  which  a  person  becomes  a  contributory. 

The  following  are  the  circumstances  out  of  which  the  question  arose  : — The  Royal 
Bank  of  Australia  was  a  company  formed  under  a  deed  of  settlement  dated  the  3d 
of  August  1840,  which  was  expressed  to  be  made  between  the  several  persons 
executing  it  of  the  first  part,  [573]  and  the  persons  therein  named  as  contributories 
of  the  second  part ;  and  it  witnessed  that  each  of  the  persons  parties  thereto  of  the 
first  part,  so  far  as  related  to  the  acts  and  deeds  of  himself,  his  heirs,  executors  and 
administrators,  covenanted  with  the  others,  and  each  of  the  others  of  them,  their  and 
his  executors,  administrators  and  assigns,  jointly  and  severally,  and  also  by  way  of 
separate  covenant  with  the  parties  thereto  of  the  second  part,  their  executors  and 
administrators,  in  manner  thereinafter  specified. 

By  the  3d  clause  of  the  deed  it  was  provided,  that  "the  capital  of  the  company 
should  be  £1,000,000,  divided  in  20,000  shares  of  £50  each,  and  the  proprietor  of 
each  share  should  bring  in  and  pay  to  the  company  the  full  sum  of  £50  in  respect  of 
such  share,  as  and  when  called  upon  so  to  do  in  maimer  thereinafter  provided,  the 
sum  of  money  previously  brought  in  or  paid  in  respect  of  the  same  share  lieing 
allowed  as  pait  of  such  sum  of  £50,  and  the  capital  for  the  time  being  paid  and 
brought  in  should  be  used  and  employed  in  the  business  of  the  company,  and  each 
of  the  proprietors  should  be  entitled  to  the  profits  and  liable  to  the  losses  of  the 
company  in  proportion  to  his  share." 

By  the  49th  clause  it  was  provided,  that  the  court  of  directors  should  have  power 
to  make  such  calls  for  money  from  the  several  proprietors,  not  exceeding  in  the 
whole,  including  the  sums  already  paid  or  brought  in  in  respect  of  such  share,  the 
sum  of  £50  on  each  share,  as  the  court  of  directors  should  from  time  to  time  find 
necessary  ;  and  notice  stating  the  amount  of  each  call,  and  the  time  appointed  for 
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payment  of  the  same,  should  be  pvoii  by  advt'iti.senieiit  in.sorted  in  the  London  Cuztlh, 
and  in  such  public  newspapers  as  the  court  of  directors  should  think  jjroper. 

[574]  Joseph  Phelps  Robinson,  one  of  the  directors  of  the  company,  was  a  subscriber 
for  and  executed  the  deed  of  settlement  in  respect  of  1>0  shaies  of  the  company,  each 
director  being  obliged  to  hold  :>0  shares  as  a  (pialification.  The  directoi-s  subse- 
quently resolved,  without  the  privity  of  the  shareholders,  to  appropriate  to  them- 
selves a  certain  amount  of  additional  or  credit  shares,  which  they  were  to  pay  for 
by  giving  promissory  notes  for  the  amount  for  which  each  subscribed.  J.  P.  Robin- 
son agreed  to  take,  and  he  gave  a  promissory  note  in  j)aynicnt  for  100  of  such  credit 
shares;  he  also  signed  a  letter  binding  himself  to  pay  the  deposit  and  calls  on 
them,  but  did  not  execute  the  deed  in  respect  of  them.  Eight  years  after  thi- 
execution  of  the  promissory  note,  J.  P.  Roliinson  died  without  having  paid  any 
interest  on,  or  any  part  of  the  principal  of  the  promissory  note,  but  in  the  books  of 
the  company  credit  was  given  to  him  in  respect  of  dividends  on  the  credit  shares, 
and  he  was  charged  interest  upon  the  pronnssory  note.  On  the  company  being 
wound  up,  it  was  held  that  his  executor,  the  Respondent,  A.  G.  Robinson,  was  rightly 
placed  on  the  list  of  contributories,  not  only  in  respect  of  the  liO  .shares,  but  also  in 
respect  of  the  100  credit  shares,  although  the  creation  of  the  credit  shares  was  not 
warranted  by  the  deed,  nor  were  they  in  fact  ever  issued  or  allotted  (2  De  C4.  Mac. 
&  G.  .517). 

Some  time  after  this  decision,  A.  G.  Robinson,  the  executor,  having  been  accord- 
ingly placed  on  the  list  of  contributories,  paid  a  sum  of  X5.50  by  way  of  compromise 
of  a  call  made  by  the  ofKcial  manager,  and  then  proceeded  to  distribute  the  a.ssets  of 
the  testator's  estate.  In  lX.5-t,  and  subsequenth'  to  the  distribution  of  the  testator's 
estate,  a  further  call  was  made  of  £100  per  share  upon  the  contributories.  A.  G. 
Robinson  resisted  its  [575]  payment  on  the  ground  that  the  call  in  (|ucstion  was  not 
a  specialty  but  a  simple  contract  debt,  and  that  the  assets  of  the  testator  were  fully 
distributed  in  payment  of  simple  contract  debts.  The  Master  (Richards),  before 
whom  the  point  was  originally  raised,  disallowed  the  payment  made  in  respect  of  the 
testator's  simple  contract  debts,  on  the  ground  that  the  call  tinder  the  Winding-up 
Acts  was  a  specialty  debt.  A.  G.  Robinson  appealed  to  the  Vice-Chancellor  Stuart, 
who,  having  called  in  the  assistance  of  Mr.  Justice  p]rle,  held  in  concurrence  with 
the  opinion  of  that  Judge,  that  the  call  in  ijuestion  did  not  constitute  a  specialty 
debt.  From  that  decision  the  official  managei'  appealed,  and  the  appeal  was  first 
argued  before  the  Lord  Chancellor  and  the  Lords  Justices  on  the  23d,  24-th  and  2Sth 
of  January  18-56,  and  was  upon  the  Sf^th  of  June  re-argued  liefore  the  fnll  Court  of 
Appeal,  assisted  by  Mr.  Justice  Cresswell  and  Mr.  Baron  Martin. 

Mr.  Malins  and  Mr.  Roxburgh,  for  the  official  manager,  in  support  of  the  appeal. 
We  submit  that  the  rights  and  liabilities  of  parties  concerned  in  any  undertaking  are 
not  affected  by  the  provisions  of  the  Winding-up  Acts,  which  were  passed  for  the 
purpose  of  facilitating  the  process  of  liquidation  to  avoid  suits  for  contribution,  and 
not  of  adding  to  or  subtracting  from  any  existing  right,  C'atriek's  case  (I  Sim.  N.  S. 
505).  Here  the  liability  was  incurred  by  the  testator  under  his  covenant  to  pay,  not 
only  to  the  extent  of  £50  per  share,  but  to  contribute  to  all  the  lo.sses  ;  and  therefore 
all  sums  called  up  within  £50.  beyond  all  doubt,  constitute  a  specialty  debt ;  and  he 
is  equally  liable  on  the  100  additional  shares  as  on  the  original  20,  StniJIlm's  Ej-icutors' 
case  (1  De  G.  Mac.  &  G.  576).  It  was  urged  that  there  was  no  call  by  the  directors 
within  the  meaning  of  the  -IQth  clause  in  the  deed  [576]  of  settlement,  and  therefore 
that  there  has  been  no  breach  of  the  covenant  ;  but  that  does  not  exonerate  the  estate 
of  shareholders  from  liability  as  members  of  the  company  from  contributing  whatever 
they  were  bound  to  contribute  by  contract  under  seal  with  the  comjiany.  In  short, 
though  the  form  of  recovering  the  amount  due  may  not  be  nmln  et  funiin  the  same  as 
luider  the  deed,  yet  in  substance  the  liability  remains;  Cope'x  case.  (1  Sim.  N.  S.  54), 
Lord  Talbot's  case  (5  De  G.  &  Sm.  386),  Hai/  v.  iniloiighh;/  (10  Hare,  242),  E.c  parte 
Gouthwaite  (3  Mac.  &  G.  187),  and  Henderson  v.  fmrhri4  (22  Law  J.  Chan.  70). 
[The  Lord  Justice  Turner.  In  Haii  v.  irUloughhji  (10  Hare,  242)  the  main  question 
raised  was,  whether  the  additional  shares  were  subject  to  the  same  liability  as  the 
original  shares.]  In  Hamer's  Devisees'  case  (2  De  G.  Mac.  &  G.  366),  the  devisees 
were  held  to  be  contributories,  and  the  calls  a  specialty,  because  under  the  seal  of  the 
testator.     The  calls  are  not  a  liability  created  under  the  Act.     [TilE  Lord  Ju.stice 
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Knight  Bruce.  Calls  for  costs  might  be  said  to  be  a  liability  under  the  83d  section 
of  the  '\Viii(ling-up  Act,  1848.]  Secondly,  it  was  said  that,  even  if  this  was  a 
specialty  debt,  it  was  only  a  contingent  liability ;  that,  however,  will  not  prevent  its 
having  "prioi'ity  over  simple  contract  debts,  for  according  to  the  rule  laid  down  by 
Ml-,  .lustice  Williams  in  his  Treatise  on  Executors,  p.  818,  ""Where  it  is  uncertain 
whether  anvtliing  will  ever  become  payable  on  the  special  security,  it  shall  not  stand 
in  the  wav  of  the  payment  of  simple  contract  debts,  but  where  a  sum  will  certainly 
become  due,  though  on  a  future  day,  the  special  security  is  entitled  to  priority  like 
any  other  obligation  of  its  class;"  CV  v.  Jimjjh  (5  T.  E.  307),  Miismn  v.  May  (3  V. 
iV  "B.  1S4).  The  Respondent  will  rely  on  the  cases  of  Read  v.  BJunt  (5  Sim.  .567)  and 
Norman  v.  Bahhii  (6  Sim.  621),  but  the  opinion  of  Sir  L.  [577]  Shadwell  in  those 
cases  is  qualified  by  Mr.  Justice  Williams  in  his  Treatise  on  Executors,  see  pp.  819, 
820,  ed.  3.  Here  the  executor  had  express  notice  of  the  liability,  and  must  be  held 
as  clearly  responsible. 

Mr.  Bacon,  Mr.  Quain  and  Mr.  Stifle,  for  A.  G.  Kobinson,  in  support  of  the  Vice- 
Chancellor's  deci.sion.  We  admit  that,  although  the  testator  was  bound  by  covenant 
to  pay  calls  under  the  deed,  yet  we  say  that  no  such  calls  have  been  made,  and  it  is 
clear  that  no  action  at  law  could  be  maintained  for  losses  which  might  ultimately  be 
sustained.  The  covenant  at  most  is  only  to  pay  the  losses,  if  any,  to  be  ascertained 
under  that  deed,  and  not  under  the  Winding-up  Acts.  There  may  be  debts  in  respect 
of  which  a  member  of  the  company  may  be  liable  under  those  Winding-up  Acts,  and 
still  there  may  be  no  losses  within  the  meaning  of  the  deed.  It  is  also  to  be  observed 
that  under  the  83d  section  of  the  Act  11  &  12  Vict.  c.  45,  persons  may  be  put  on  the 
list  of  contributories  without  having  signed  the  deed,  without  reference  to  the 
proportion  of  shares  held  by  them  as  contributories,  and  in  respect  of  costs  which 
may  be  levied  wholly  irrespective  of  the  deed.  We  submit  that  there  can  only  be 
one  kind  of  specialty  debt,  and  that  unless  this  is  a  debt  on  which  an  action  at 
law  could  be  maintained,  it  cannot  be  held  to  be  a  specialtj'  debt  in  this  Court. 
Assuming  for  a  moment  that  this  was  a  specialty  debt,  yet,  inasmuch  as  no  notice 
was  given  by  the  official  manager  of  the  impending  liability,  the  assets  have  been 
distributed  on  the  assumption  that  the  penultimate  call  which  has  been  compromised 
was  the  extent  of  the  testator's  contingent  liability.  We  rely  on  the  authority  of 
Read  v.  Blunt  (.5  Sim.  567),  Norman  v.  Baldri/  (6  Sim.  621),  to  shew  that  a  mere 
contingent  liability  will  [578]  not  prevent  the  distribution  of  assets.  [The  Lord 
Justice  Knight  Bruce.  The  distinction  referred  to  by  Mr.  Justice  Williams,  p. 
820,  between  a  mere  contingent  liability  and  a  certain  liability  payable  in  fuiuro 
cannot  now  be  controverted.]  This  is  not  like  the  case  of  a  suit  for  contribution  ;  it 
is  like  a  special  bankruptcy  jurisdiction  conferred  on  the  official  manager  as  repre- 
senting the  assignee  in  bankruptcy  ;  and  if  it  had  been  a  common  partnership  the 
official  manager  could  not  have  proceeded  against  the  estate  of  each  individual 
member  of  the  partnership  as  a  specialty  creditor  ;  in  short,  his  claim  would  be,  not 
under  but  dcJior.^  the  partnership  deed.  When  the  partnership  ceased  to  exist  the 
deed  ceased  to  apply;  Eidgioay  v.  Clare  (19  Beav.  Ill),  Ex  parte  Nicholas  (2  De  G. 
Mac.  &G.  271). 

Mr.  Roxburgh,  in  reply,  referred  to  Hole  v.  Harrison  (1  Ca.  in  Ch.  246). 

June  25.  On  this  day  the  Lord  Chancellor  said  that  the  Lords  Justices  and  he 
were  desirous  that  the  case  might  be  re-argued  before  them,  assisted  by  two  of  the 
Common  Law  Judges,  who  would  be  invited  to  attend. 

June  28.  On  this  day  Mr.  Ju.stice  Cresswell  and  Mr.  Baron  Martin  attended,  and 
the  case  was  re-argued  by  one  counsel  on  each  side. 

Mr.  Malins,  for  the  official  manager,  in  support  of  the  appeal,  repeated  the  former 
arguments,  and,  in  answer  to  a  question  put  by  the  Lord  Justice  Knight  Bruce  as  to 
[579]  whether,  in  order  to  constitute  a  specialtj'  debt  in  equity,  it  was  necessary  that 
an  action  at  law  should  be  maintainable,  submitted  that  there  was  no  such  necessity, 
and  referred  to  the  cases  of  Giff'ord  v.  Mania/  (Ca.  temp.  Talb.  109),  Benson  v.  Benson 
(1  P.  W.  130),  Mavor  v.  Daronport  (2  Sim.  227),  Turner  v.  WardJe  (7  Sim.  80), 
Cummins  v.  Cwnmins  (3  Jones  &  Lat.  64),  Jdey  v.  Arnold  (2  De  G.  Mac.  &  G.  432), 
Ellis  V.  Ellix  (before  the  Lord  Chancellor,  14th  and  20th  Dec.  1855,  not  reported; 
the  reporters  not  being  able  to  obtain  the  papers).  [The  Lord  Chancellor 
suggested  that  there  might  be  a  difference  with  respect  to  so  much  of  the  call  as. 
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together  with  the  amount  called  up,  exceeileil  .£5u.]  It  is  not  nmtorial  under  the 
circumstances  of  this  case  to  consider  that  point,  for  the  payment  of  the  call  even  on 
the  120  shares  up  to  £50  would  exhaust  all  the  assets  of  the  testator. 

Mr.  Bacon,  in  support  of  the  Vice-Chancellor's  decision.  The  sentence  in  the  3d 
clause  of  the  deed,  commencing  "the  sum  of  money  previously  lirought  in,"  down  to 
the  end  of  the  clause,  is  parenthetical,  and  merely  an  explanatory  provision  on  which 
no  action  of  covenant  would  lie.  In  addition  to  the  ca.scs  previously  cited,  he  referreil 
to  Il'i/nch  v.  Gmnf  {2  Drewry,  312),  nn;/)i(  v.  JIuttan  (3  H.  L.  Ca.  341).  The  3d, 
•29th,  34th,  71st,  76th,  82d  and  .S3d  sections  of  the  Winding-up  Act,  1848  (11  &  12 
Vict.  c.  45),  were  commented  upon. 

Mr.  Malins,  in  reply.  In  the  course  of  the  argument  the  Lord  Chancellor 
[580]  mentioned  the  cases  of  Tlie  Cork  ami  Jhimlon  Maihmu  ('ompanii  v.  Gmtile  (13  C. 
B.  f<iQ)  and  Shepherd  v.  HiUy  (11  Exch.  Hop.  55). 

At  the  conclusion  of  the  argument  the  learned  Judges  desired  time  to  consider 
the  question  which  had  been  submitted  to  them,  and  on  the  24th  Noveml)er  185G, 
Mr.  Justice  Cresswell,  on  behalf  of  Mr.  Baron  Martin  and  himself,  delivered  the 
following  joint  opinion  : — 

A'or.  24.  My  Lord  Chancellor, — This  was  an  appeal  from  the  decision  of  Vice- 
Chancellor  Stuart,  and  the  question  proposed  for  our  consideration  was,  whether  a 
call  made  on  the  executor  of  Joseph  Phelps  Robin.son  by  the  Master  acting  under  the 
Winding-up  Acts  was  to  be  considered  as  a  specialty  or  simple  contract  debt.  The 
testator  was  a  shareholder  in  the  Royal  Australian  Bank,  and  executed  the  deed  of 
settlement.  He  died  in  August  1848,  before  the  Winding-up  Act,  11  iV:  12  Vict.  c. 
45,  received  the  Royal  assent.  In  1850  an  order  for  winding  up  the  atl'airs  of  the 
company  was  made.  Robinson's  executor  was  placed  on  the  list  of  contributories, 
and  the  official  manager  made  a  call  of  £100  per  share. 

There  are  only  two  portions  of  the  deed  of  settlement  which  appear  to  us 
material  in  considering  this  question.  It  was  an  indenture  made  between  the  several 
persons  who  executed  the  same  (except  the  parties  named  of  the  second  part)  of  the 
first  part,  and  G.  H.  W.  and  J.  H.  (being  pensons  nominated  only  as  covenantees  on 
behalf  of  the  said  parties  of  the  first  part)  of  the  second  part,  and  thereby  each  of  the 
parties  of  the  first  part,  so  far  as  related  to  the  acts  of  himself  or  herself,  and  his  or 
her  heirs,  [581]  executors  and  administrators,  but  not  further  or  otherwise,  did  for 
himself  or  her.self,  and  his  or  her  heirs,  executors  and  administrators,  covenant  with 
and  to  the  others  and  each  of  the  others,  etc.,  amongst  other  things,  in  manner 
following — and  these  are  the  two  important  parts  of  the  deed: — 1st.  That  the 
capital  of  the  company  shall  be  £1,000,000,  divided  into  20,000  shares  of  £50  each, 
and  the  proprietor  of  each  share  shall  bring  in  and  pay  to  the  company  the  fidl  sum 
of  £50  in  respect  of  such  share  as  and  when  called  upon  to  do  so  in  manner  herein- 
after provided,  the  sum  of  money  previously  brought  in  or  paid  in  respect  of  the 
.same  share  being  allowed  as  part  of  such  sum  of  £50,  and  the  capital  for  the  time 
being  paid  and  brought  in  shall  be  used  and  employed  in  the  business  of  the  company, 
and  each  of  the  proprietors  shall  be  entitled  to  the  profits  and  liable  to  the  losses  of 
the  company  in  proportion  to  his  shares.  2d.  That  the  court  of  directors  shall  have 
power  to  make  such  calls  for  money  from  the  several  proprietors  not  exceeding  in  the 
whole,  including  the  sums  already  paid  or  brought  in  respect  of  such  share,  the  sum 
of  £50  on  each  share,  as  the  court  of  directors  shall  from  time  to  time  find  necessary, 
and  notice  stating  the  amount  of  each  call  and  the  time  appointed  for  the  payment 
of  the  same  shall  be  given  by  advertisement  inserted  in  the  Landan  Ga:ette  and  in  such 
public  newspapers  as  the  court  of  directors  shall  think  proper. 

Calls  to  the  amount  of  £22,  10s.  on  each  share  have  been  made,  and  were  paid  by 
the  testator.  On  behalf  of  the  Appellant  the  argument  was  in  substance  that  the  call 
of  the  official  manager  was  made  on  the  executor  in  respect  of  the  covenants  entered 
into  by  the  testator,  and  was  merely  an  easy  mode  provided  by  the  Legislature  for 
compelling  the  performance  of  those  covenants,  and  not  a  new  liability  ;  that  it  was 
therefore  [582]  a  specialty  debt,  although  no  action  of  covenant  might  have  been 
maintainable,and  that  at  all  events  so  much  of  the  call  as  would  satisfy  the  £27,  10s.  on 
each  share  not  previously  called  for  by  the  directors  must  be  treated  as  a  specialty 
debt.  On  the  other  hand,  it  was  contended  that  the  powers  and  duty  of  the  official 
manager,  in  winding  up  the  aflfairs  of  the  company,  were  far  more  extensive  than  any 
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conferred  by  the  deed  of  settlement,  and  that  this  call,  being  made  by  virtue  of  those 
larger  powers,  was  an  original  liability,  and  derived  no  force  from  the  covenants,  and 
was  not  therefore  a  debt  by  specialty. 

Many  cases  were  cited  during  the  argument;  but  we  do  not  think  it  necessary  to 
comment  upon  them,  for  having  examined  them,  the  question  now  raised  does  not 
appear  to  have  been  ever  discussed  and  decided.  We  therefore  assume  that  it  is  an 
open  question  depending  upon  the  true  construction  of  the  Winding-up  Acts ;  the 
material  sections  of  which  we  proceed  to  consider.  By  the  Act  11  &  12  Vict.  c.  45, 
s.  29,  all  the  estate,  effects  and  credits  and  rights  of  action  of  the  company  are  vested 
in  the  official  manager.  By  the  34th  section  it  is  enacted,  that  he  shall  proceed  with 
all  convenient  speed  in  doing  various  acts,  and  (amongst  others),in  paying  the  debts  as 
therein  provided,  and  in  dividing  and  distributing  the  surplus  assets  of  the  company ; 
and  this  is  further  provided  for  by  sect.  82.  By  sect.  71,  he  is  ordered  to  make  out 
a  list  of  debts  and  demands  due  or  claimed  to  be  due  from  the  company,  and  that  list 
he  is  to  correct  from  time  to  time  by  the  decisions  of  the  Master  with  reference  to  the 
allowance  or  disallowance  of  such  debts  and  claims,  so  that  it  maj'  correctly  represent 
the  state  and  condition  of  the  company  in  regard  to  the  debts  and  demands  due  or 
claimed  from  or  against  them  ;  and  in  such  list  the  official  manager,  in  cases  where  it 
shall  be  necessary  or  convenient  for  the  purposes  of  the  winding  [583]  up,  shall  enter 
the  dates  or  times  at  which  such  debts  or  demand.s,  or  any  of  them  respectively,  were 
contracted  or  became  due.  Sect.  76  enacts,  that  the  official  manager  shall  make  out 
a  list  of  the  members  and  other  contributories  of  such  company,  and  the  number  of 
shares  or  extent  of  interest  to  be  attributed  to  each ;  and  such  list  shall,  as  far  as 
practicable,  distinguish  the  several  classes  of  contributories.  The  meaning  of  the 
word  "contributory"  is  explained  by  the  interpretation  clause,  sect.  3.  It  includes 
every  member  of  a  company,  and  also  every  other  person  liable  to  contribute  to  the 
payment  of  any  of  the  debts,  liabilities  or  losses  thereof,  "whether  as  heir,  devisee, 
executor  or  administrator  of  a  deceased  member,  or  as  a  former  member  of  the  same, 
or  as  heir,  devisee,  executor  or  administrator  of  a  former  member  of  the  same, 
deceased  or  otherwise  howsoever ; "  and  this  explains  the  necessity  of  ascertaining 
(as  provided  by  sect.  71)  the  dates  at  which  debts  due  from  the  company  were 
contracted,  in  order  that  the  extent  of  the  liability  of  former  members  or  their 
representatives  may  be  determined.  Having  provided  for  ascertaining  the  debts 
due  from  the  company  and  the  parties  respectively  liable  to  pay  them,  or  any  of 
them,  sect.  83  gives  the  Master  power  to  make  calls.  Again  referring  to  the  inter- 
pretation clause,  "call"  is  explained  to  mean  "a  demand  or  requisition"  on  the 
contributories  of  a  company  made  or  to  be  made  for  a  contributor}'  payment  towards 
the  funds  or  assets  thereof,  or  for  or  towards  the  payment  or  discharge  of  any  of 
the  debts,  liabilities  or  losses  of  such  company,  or  otherwise.  The  power  to  make 
calls  is  given  in  these  terms.  That  at  any  time  before  the  whole  of  the  assets  of  such 
company  shall  have  been  collected  or  converted,  and  if  the  assets  remaining  to  be 
collected  and  converted  shall  not  be  capable  of  being  immediately  realized,  although 
such  assets  may  not  appear  to  be  insufficient,  and  also  after  the  assets  of  the  company 
shall  [584]  have  been  wholly  exhausted,  it  shall  be  lawful  for  the  Master  from  time 
to  time  to  make  calls  on  the  contributories,  or  on  such  individual  contributories  or 
classes  of  contributories  as  he  may  think  proper  (but  so  far  only  as  such  contriliutories 
shall  be  liable  at  law  or  in  equity  to  pay  the  same),  as  well  for  raising  such  amount 
as  may  be  necessary  to  pay  the  debts  or  liabilities,  or  any  of  the  debts  or  liabilities 
of  such  company,  or  any  part  thereof,  or  the  costs,  charges  and  expenses  of  winding 
up  the  .same,  as  also  for  adjusting  and  settling  the  respective  claims  and  contributories 
upon  each  other,  or  upon  the  company,  &c.  The  limitation  of  the  Master's  power 
here  introduced,  "  but  so  far  only,  *c.,"  we  take  to  refer  to  what  follows,  not  to  that 
which  precedes  it ;  and  the  true  meaning  appears  to  be,  that  the  Master  may  make 
calls  on  any  contributory  for  the  amount  of  any  debts  of  the  company  which  he  is 
liable  at  law  or  in  equity  to  pay,  although  many  others  may  also  be  liable. 

Now  every  partner  is  liable  to  the  creditors  for  the  w"hole  of  the  debts  due  to 
them  on  contracts  made  when  he  is  a  partner  ;  former  partners,  on  the  same  principle, 
are  liable  for  debts  contracted  in  their  time,  and  the  dates  and  times  when  the  several 
debts  of  the  company  were  contracted  having  been  ascertained,  the  Master  would 
have  the  means  of  knowing  to  what  extent  each  contributory  would  at  law  or  in 
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equity  be  lialile  to  pay  them,  and  therefore  to  what  extent  he  might  make  a  call  upon 
any  individual  contributory  or  class  of  contributories  ;  that  and  that  only  is  the  limit 
put  upon  the  Master's  authority.  Vice-Chancellor  Lord  Craiiworth  appears  to  have 
assented  to  this  construction  of  the  section  in  i'pfiU's  case.  (1  Sim.  N.  S.  39.J),  with 
which  we  entirely  agree. 

After  paying  all  debts  and  liabilities,  the  official  manager,  under  the  direction  of 
the  Master,  is  finally  to  wind  [585]  up  the  partnership.  In  order  to  do  that,  he  must 
of  course  settle  the  claims  of  the  partners  inter  se.  Now,  assuming  for  the  sake  of 
argument  that  in  finally  winding  up  the  concern  and  settling  the  riglits  of  the 
shareholders  infer  se,  the  official  manager  would  be  acting  upon  and  working  out  the 
covenants  entered  into  by  the  shareholders  to  pay  certain  calls  and  to  bear  losses  in 
proportion  to  their  shares,  and  that  money  called  for  in  order  to  give  effect  to  those 
covenants  would  be  a  specialty  debt,  it  appears  to  us  that  the  whole  scope  an<l  object 
of  the  AVinding-up  Acts  is  much  more  extensive  ;  that  the  calls  made  under  them  are 
primarily  to  paj'  creditors  as  a  step  towards  the  final  winding  up,  and  cannot  be 
referred  to  any  covenants  contained  in  the  deed  of  settlement,  but  to  the  statutory 
powers  conferred  by  the  Legislature.  We  have  on  this  ground  come  to  the  conclusion 
that  the  call  in  question  cannot  be  treated  as  a  debt  due  by  specialty. 

During  the  argument  reference  was  made  to  the  case  of  The  Cork  and  Bandcn 
Railway  Compani/  v.  Goode  (13  C.  B.  826),  where  it  is  supposed  to  have  been  held  by 
the  Court  of  Common  Pleas  that  a  call  made  by  virtue  of  an  Act  of  Parliament  was  a 
specialty  debt ;  but  upon  its  being  pointed  out  by  Mr.  Bacon  that  the  Winding-up 
Act,  1848,  did  not  pass  until  after  the  death  of  the  testator,  the  matter  was  not 
further  pressed,  and  we  think  the  decision  in  the  Common  Pleas  is  not  an  authority 
for  our  guidance  in  this  case. 

Dec.  4.  The  Lord  Ch.\ncellor.  The  question  in  this  case  is,  whether  the  sum 
payable  by  the  executor  of  Joseph  Phelps  Kobinson,  a  deceased  shareholder,  in 
respect  of  a  call  made  by  the  Master  under  the  Winding-up  Acts,  is  a  specialty  or  a 
simple  [586]  contract  debt.  It  has  been  several  times  before  the  Court,  and  though 
the  amount  in  dispute  is  not  large,  yet  we  were  told  that  there  are  many  similar 
cases,  and  so  that  the  decision  is  one  of  considerable  importance.  Master  Kichards 
held,  that  the  money  due  on  the  call  was  a  specialty  debt,  and  so  that  the  executor 
could  not  discharge  himself  by  shewing  that  he  had  paid  simple  contract  debts  ofthe 
testator.  This  decision  of  the  Master  was  brought  by  way  of  appeal  before  Vice- 
Chancellor  Stuart,  who,  as  it  turned  merely  on  a  legal  question,  obtained  the 
assistance  of  Mr.  Justice  Erie,  and  eventually,  in  concurrence  with  his  opinion,  came 
to  a  conclusion  opposite  to  that  at  which  the  Master  had  arrived,  and  by  an  order, 
dated  on  the  20th  of  December  18.55,  declared  that  the  call  ranked  as  a  simple 
contract  debt  only.  From  this  order  there  was  an  appeal,  which  was  heard  by  the 
full  Court  early  in  this  year.  We  were,  however,  unwilling  to  come  to  a  decision  on 
a  purely  legal  question  without  having  the  advice  of  some  of  the  Common  Law  Judges, 
and  the  case  was  therefore  re-argued  before  us  shortly  before  the  Long  Vacation, 
when  we  had  the  valuable  assistance  of  Mr.  Ju.stice  Cresswell  and  Mr.  Baron  Martin. 
Mr.  Ju.stice  Cresswell  last  week  delivered  the  written  opinion  of  himself  and_  Mr. 
Baron  Martin,  concurring  with  that  of  Vice-Chancellor  Stuart  and  Mr.  Justice  Erie. 

Being,  as  we  now  are,  prepared  to  affirm  the  order  of  Vice-Chancellor  Stuart,  I 
should  probably  have  thought  it  unnecessary,  after  the  elaborate  opinion  delivered 
by  Mr.  Justice  Cresswell,  to  do  more  than  to  express  my  concurrence  in  the  view 
of  the  case  taken  by  the  learned  Judges,  were  it  not  that  I  believe  my  learned 
brothers  concur  in  the  present  decision"  rather  in  deference  to  the  great  weight  of 
authority  in  its  favour  than  from  being  altogether  satisfied  with  it.  This  I>eing  so, 
I  will  state  in  a  few  w^ords  the  ground  on  which  my  opinion  rests.  [587]  It  is 
certain  that  the  Master's  call  does  not  of  itself  create  a  specialty  debt.  If  any 
partnership  or  association  not  formed  by  deed  should  be  wound  up  under  the 
provisions  of  the  Winding-up  Acts,  and  a  call  should  be  made  for  raising  money  to 
liquidate  its  debts,  the  Hability  to  pay  such  a  call  would  be  only  a  simple  contract 
liability.  This  was  not  disputed,  and  the  whole  (piestion  turned  on  the  point 
whether,  by  the  terms  of  the  deed  under  which  this  company  was  constituted,  the 
call  is  made  a  debt  by  specialty  due  from  the  contributory  on  whom  the  call  is 
made.     If  this  be  the  effect  of  the  deed,  it  must  be  in  consequence  of  the  1st  and 
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3d  clauses  of  the  deed.  [His  Lordship  here  read  these  clauses,  see  anie,  p.  573. J 
The  argnmont  was  that  this  3d  clause  amounted  in  effect  to  an  engagement  under 
seal  oil  the  part  of  every  shareholder  to  contribute  rateably  with  the  other  share- 
holders to  the  losses  of  the  company,  and  that  the  amount  of  each  contributory 's 
call  is  in  effect  his  share  of  the  losses,  to  which  he  thus  bound  himself  to  contribute. 
But  I  do  not  think  that  this  is  the  fair  view  of  the  case.  What  the  shareholder  has 
to  pay  here  in  consequence  of  the  Master's  call,  is  something  which  he  would  have 
been  liable  to  pay  independently  of  any  such  stipulation  as  that  contained  in  the 
3d  clause.  Every  shareholder,  as  a  partner,  is  liable  to  every  creditor  to  the  full 
amount  of  his  demand,  and  the  sum  raised  by  the  Master  represents  not  any 
demand  of  the  shareholders  inter  sc,  but  the  aggregate  demand  of  all  the  creditors 
on  the  whole  partnership.  The  solvent  shareholders  are  bound  to  make  up  this 
sum,  not  hy  virtue  of  any  engagement  contained  in  the  deed,  but  because  by  the 
general  rules  of  law  every  partner  is  liable  to  the  whole  of  the  demands  on  the 
partnership.  To  put  an  extreme  case,  if  there  had  been  but  one  solvent  shareholder, 
there  is  no  doubt  a  call  might  have  been  made  on  him  for  an  amount  equal  to  all 
the  debts  due  from  the  partnership.  How  could  it  be  said  that  he  was  liable  to 
[588]  pa\'  that  sum  because  he  had  been  party  to  a  deed  in  which  it  was  stipulated 
that  every  shareholder  should  be  liable  to  the  losses  of  the  company  in  proportion 
to  his  shares'?  If  in  such  a  case  the  clause  in  question  would  not  be  applicable, 
neither  can  it  be  so  when  there  are  many  solvent  shareholders.  In  the  one  case, 
as  in  the  other,  the  liability  is  not  the  consequence  of  the  stipulation  in  the  deed, 
but  of  the  general  liability  of  the  shareholder  to  the  creditors.  When,  indeed,  the 
money  has  been  raised  and  the  demands  on  the  partnership  have  been  liquidated, 
the  shareholder  who  has  paid  a  sum  exceeding  his  rateable  proportion,  calculated  on 
the  number  of  his  shares,  will  have  a  right  of  contribution  against  the  other  share- 
holders, and  the  extent  of  that  right  must  be  measured  according  to  the  provisions 
contained  in  the  3d  clause  of  the  deed.  It  is  not  necessary  for  me  to  say  whether 
this  "demand  for  contribution  would  be  such  as  to  give  him  a  claim  by  way  of 
specialty  or  only  as  a  simple  contract  debt.  That  must  depend  on  the  question 
whether  the  words  at  the  end  of  the  3d  clause  amount  to  an  engagement  to  pay,  or 
are  merely  a  declaration  as  to  the  proportions  in  which  each  shareholder  shall  be 
liable. 

I  need  hardly  say  that,  according  to  the  view  I  take  of  this  case,  any  call  made 
by  the  directors  under  clause  49  for  payment  of  the  full  capital  of  £50  per  share 
would  have  created  a  specialty  debt  by  virtue  of  the  express  covenant  contained  in 
the  3d  clause  ;  but  the  call  made  by  the  Master  has  no  reference  to  the  capital,  and 
is  a  call  to  which,  in  my  opinion,  the  3d  clause  has  no  reference.  On  these  grounds, 
thus  shortly  stated,  I  concur  with  the  judgment  of  the  Vice-Chancellor. 

The  Lord  Justice  Knight  Bruce.  Had  this  case  been  brought  directly  and 
immediately  from  the  Master  before  the  present  Lords  Justices,  and  [589]  heard  by 
them  in  the  absence  of  the  Lord  Chancellor  and  without  any  judicial  assistance  (a 
supposition  which  of  course  excludes  the  opinions  of  Mr.  Justice  Erie  and  the  Vice- 
Chancellor  Stuart,  those  of  Mr.  Justice  Cresswell  and  Mr.  Baron  Martin,  and  that 
of  the  Lord  Chancellor),  I  am  not  sure  that  my  judgment  (which  might  not  or 
might  have  been  efficacious  as  differing  or  not  differing  from  the  view  of  the  Lord 
Justice  Turner)  would  not  have  been  in  conformity  with  a  note  made  by  me  at  a 
certain  stage  of  the  arguments  merely  for  the  purpose  of  preserving  a  record 
of  the  impression  at  that  time  on  my  mind.  I  will  read  the  note.  It  is  in  these 
terms : — 

My  impression  is,  that,  according  to  the  true  construction  of  the  deed  of  settle- 
ment of  the  3d  of  August  1840,  Mr.  Robinson  ought  to  be  considered  as  having 
covenanted  by  it  in  respect,  not  merely  of  the  twenty  shares  which  he  held 
when  he  executed  it,  but  also  of  the  100  other  shares  afterwards  taken  by  him  ; 
and  that  there  is  no  difference  in  the  liability  of  his  assets,  with  regard  to  the 
twenty,  and  with  regard  to  the  100  shares.  The  total  amount  of  the  sums  which 
he  and  his  estate  have  paid  in  respect  of  the  120  shares  falls  short,  I  believe,  of 
£4000.  If,  therefore,  his  estate  is,  under  the  deed  and  by  reason  of  the  deed,  liable 
to  make  good  the  full  amount  of  £50  (the  sum  mentioned  in  the  third  clause)  upon 
each  share,  there  remains  of  course,  I  suppose,  a  sum  exceeding  £2000  due  from 
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his  estate  on  this  account,  iindor  the  deed  and  l.v  toix-o  of  the  deed.  U,  then,  his 
estate  so  liable  .'  To  say  that  this  must  depend  oil  the  amount  of  the  losses  of  the 
company  within  the  meaning  of  the  3d  clause  is  prol)ai>lv  to  sUite  the  case,  if  not 
too  favoural)ly  for  the  executors,  at  least  not  too  unfavourahlv  to  them.  The 
amount  of  those  losses,  however,  is  such  that  Mr.  Kohinson's  proportion  of  them  in 
respect  of  his  120  [590]  shares  exceeds  certainly,  I  think,  £(iUOU  :  and,  if  what  he  and 
his  estate  have  paid  on  account  of  the  1:20  shaies  falls  short  of  .£4(MiO,  there  remains, 
of  course,  as  it  seems  to  me,  a  sum  of  .£-.'000  and  more  now  due  from  him  for  losses. 
His  estate,  therefore,  must  necessarily,  I  conceive,  he  now  liable  to  an  amount 
exceeding  £2000  by  virtue  of  the  deed.  To  what  amount  more  i)reciselv  the  value 
of  the  assets  renders  it  unnecessary  to  determine. 

That  liability  is  contended,  and  I  am  disposed  to  think  not  erroneously  con- 
tended, to  be,  by  reason  of  the  deed  only,  or  by  reason  of  the  deed  and  otherwise, 
a  liability  by  specialty.  We  are,  howeVer,  upon  a  call.  The  word  "call"  and 
"contributory"  are  defined  or  explained  in  the  third,  and  "calls  "and  "contribu- 
tories"  are  especially  subjects  of  the  83d  sections  of  the  statute  of  the  11th  &  12th 
of  the  Queen,  c.  45  (the  statute  of  1848).  Mr.  Robinson  or  hi.s  estate  is  liable 
unquestionably  to  the  call  now  under  consideration,  but  is  so  liable  because  he 
executed  the  deed,  and  the  call  appears  to  be,  to  some  extent  at  least,  if  not  wholly, 
a  just  demand,  directly  founded  on  a  covenant  upon  his  part  contained  in  the  deed. 
When  I  say  "  to  some  extent  at  least,"  I  mean  to  an  extent  at  least  suthcient  to 
cover  all  that  substantially  the  official  manager  now  claims.  Certainly  I  am  di.sposed 
to  con.sider  that  the  Master's  decision  or  certificate  of  the  30th  of  July  !.■<;")."),  may 
well  stand  except  to  the  extent  of  being  varied  by  directing  the  allowance,  to  the 
executors,  of  those  sums,  to  the  allowance  of  which  to  them  the  ofiicial  manager, 
by  his  counsel,  before  us,  consented  ;  and  by  declaring  also  (he  likewise,  as  I  under- 
stand, consenting)  that  the  amount  of  his  claim  upon  specialt}'  against  the  assets  of 
Mr.  Robinson,  shall  be  taken  as  not  exceeding  £2000. 

Now  I  am  not  convinced  that  the  view  thus  stated  is  [591]  inaccurate,  but  I 
must  not  forget  that  the  matter  has  not  come  before  the  Lord  Chancellor  and  Lords 
Justices,  or  before  the  Lords  Justices  directly  and  immediately  from  the  Master. 
I  must  not  forget  that  the  Court,  of  which  I  am  a  member,  is  asked  to  discharge  or 
vary  an  order  of  one  of  the  Vice-Chancellors.  I  must  bear  in  mind  the  assistance 
that  His  Honour  had,  and  not  only  what  the  opinion  of  the  Vice-Chancellor  Stuart, 
in  accordance  with  that  of  Mr.  Justice  Erie,  is,  but  also  the  assistance  that  the  Lord 
Chancellor  and  Lords  Ju.stices  have  had,  and  what  the  opinions  of  Mr.  Justice 
Cresswell  and  Mr.  Baron  Martin  are,  and  what  the  opinion  of  the  Lord  Chancelhjr. 

Attending  to  these  considerations,  I  think  myself  warranted,  as  to  the  case  before 
us,  in  deferring  and  submitting  to  the  united  authority  of  so  many  learned  Judges 
to  the  extent,  and  in  the  sense  at  least,  of  treating  the  (juestion  of  the  correctness  or 
incorrectness  of  the  Vice-Chancellor's  order  under  appeal,  as  too  seriouslv  and 
substantially  doubtful  to  render  its  reversal  or  variation  proper ;  and  in  declining, 
therefore — and  accordingly  I  do  decline — to  give  a  voice  for  reversing  or  varying  it. 
The  application  of  the  official  manager  will  stand  dismissed. 

The  Lord  Ju.stice  Turner.  "The  weight  of  judicial  authority  which  has  been 
applied  to  this  case,  preponderate  so  much  in  favour  of  the  order  under  appeal,  that 
I  feel  myself  constrained  to  cede  the  opinion  which  I  had  formed  >ipon  the  case. 
That  opinion  was  shortly  this.  That  the  main  purpose  of  the  Winding-up  Acts  is 
not  to  secure  the  interest  of  creditors,  whose  interests  are  in  substance  not  artected 
by  the  Acts,  but  to  enable  the  legal  and  equitable  rights  (as  between  themselves)  of 
persons,  united  together  in  large  bodies  for  commercial  and  other  purposes,  to  be 
effectually  ad-[592]-justed  and  settled;  it  having  been  found  impossible,  that  such 
rights  could  be  adjusted  hy  the  Courts  of  the  country,  proceeding  in  their  ordinary 
course.  That  the  provisions  as  to  creditors  contained  in  the  Acts  are  subsidiary  to 
this  purpose.  That  the  legal  and  equitable  rights  to  be  adjusted,  must  depend  upon 
the  contracts  into  which  the  parties  had  entered,  and  that  the  force  and  effect  of 
those  contracts  was  not  intended  to  be,  and  is  not,  in  any  respect  altered  by  the 
Acts.  That  the  powers  to  make  calls  given  by  the  Acts  constitute  the  medium 
provided  bv  the  Legislature  for  working  out  these  legal  and  equitalilc  rights.  That 
this  has  been  the  view  in  which  the  Court  has  hitherto  regarded  these  Acts,  and 
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that  it  would  be  dangerous  now  to  disturb  it.  That,  adopting  these  principles,  the 
question  in  this  case  whether  the  amount  of  the  call  ought  to  be  considered  as  a 
specialty  or  simple  contract  debt,  must  depend  upon  the  company's  deed  of  settle- 
ment. That  by  that  deed  there  was  a  contract  under  seal  by  the  testator,  and  a 
liability  under  that  contract  to  the  full  amount  now  claimed  by  the  Appellant  in 
respect  of  the  call,  and  that  a  Court  of  P]quity  would  give  eflfect  to  that  contract  as 
a  specialty,  whether  an  action  at  law  could  or  could  not  be  maintained  upon  it. 

These  are  shortly'  the  views  which  I  had  entertained  of  this  case,  but  they  are 
at  all  events,  to  a  considerable  extent,  and  certainly  in  the  result,  opposed  to  the 
views  entertained  by  the  Lord  Chancellor  and  Vice-Chancellor,  and  by  all  the  learned 
Judges  who  have  been  consulted  upon  the  case  ;  and  under  these  circumstances, 
although  I  have  been  unable  to  divest  my  mind  of  the  impression  that  the  con- 
clusion at  which  I  had  arrived  is  the  correct  conclusion,  I  think  it  more  proper  for 
me  to  bow  to  the  authority  of  those  who  have  arrived  at  the  opposite  conclusion, 
than  to  persist  in  my  own  opinion.  I  do  not,  therefore,  dissent  from  the  order 
proposed  by  the  Lord  Chancellor. 


[593]     Alexander  /■.  Alexander.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nov.  10,  1856. 

[S.  C.  3.  Jur.  N.  S.  28 ;  5  W.  K.  28.] 

A  testator  by  his  will  gave  certain  portions  of  his  property  to  one  of  his  daughters 
and  her  children  and  the  residue  which  was  the  greater  portion  to  another 
daughter  and  her  children.  By  a  codicil  he  said  "  I  cancel  that  part  of  my  will 
settling  on  my  daughters  and  their  children  my  property  and  mj'  sons-in-law  H. 
and  A.  may  dispose  of  the  property  I  leave  for  the  good  of  their  families."  Held, 
that  the  sons-in-law  took  absolute  interests  in  the  portions  given  by  the  will  to 
their  respective  wives. 

This  was  an  appeal  from  the  decree  of  the  Vice-Chancellor  Stuart  on  motion  for  a 
decree  upon  the  construction  of  the  will  and  codicil  of  General  Dallas.  The  General 
by  his  will  after  making  a  schedule  of  his  real  and  personal  estate  gave  certain 
portions  thereof,  charged  with  certain  legacies  and  annuities,  to  his  daughter  Janet 
the  wife  of  William  J.  Alexander  and  her  children,  and  the  residue,  which  was  the 
greatest  share,  and  also  charged  with  certain  legacies,  to  his  daughter  Dona  the  wife 
of  F.  Harding  and  her  children.  By  a  codicil  the  testator  expressed  himself  thus  : — 
"  In  consequence  of  the  difficulty  of  getting  £300  for  Captain  F.  Harding  (which  he 
must  pay  from  what  I  leave  him  in  my  will)  from  the  £3000  I  settled  on  his  family 
and  I  obliged  (dc)  to  become  guarantee  for  his  repaying  of  it  I  now  cancel  that  part 
of  my  will  settling  on  my  daughters  and  their  children  my  property,  and  my  sons-in- 
law  Captain  F.  Harding  and  William  J.  Alexander  may  dispose  of  the  property  I 
leave  for  the  good  of  their  families,  subject  to  the  said  legacies." 

When  the  case  was  heard  before  Vice-Chancellor  Stuart,  His  Honour  held  that  no 
trust  was  created  by  the  codicil  in  favour  of  the  testator's  daughters  and  their 
children  and  that  F.  Harding  and  W.  J.  Alexander  took  equal  absolute  interests  as 
tenants  in  common  in  the  property  subject  to  the  payment  of  the  legacies.  F. 
Harding  now  appealed  to  the  Lord  Chancellor  from  that" portion  of  the  decree  which 
declared  that  the  gift  to  himself  and  W.  J.  Alexander  was  in  equal  shares. 

[594]  Mr.  Malins  and  R.  R.  A.  Hawkins  appeared  for  the  Plaintiffs  the  trustees, 
liut  took  no  part  in  the  argument. 

Mr.  Walker  and  Mr.  AVebster  for  Captain  F.  Harding  in  support  of  the  appeal. 
The  testator  has  by  his  will  given  his  property  in  unequal  shares  and  there  is  no 
evidence  of  intention  in  the  codicil  to  alter  that  inequality.  It  is  a  well-established 
principle  that  a  revoking  clause  in  a  codicil  is  not  to  have  a  more  extended  significa- 
tion than  what  is  necessary  for  effectuating  the  intention  of  a  testator,  in  short  that 
a  codicil  is  only  to  be  construed  as  an  auxiliary  instrument ;  Leacroft  v.  Maynard  (1 
Ves.  jun.  279 ;  S.  C.  3  Bro.  C.  C.  233),  Matthews  v.  Bowman  (3  Anst.  727),  Beckett  v. 
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Jlanh-n  (4  M.  &  S.  1),  ]'«««</  v.  Hassard  (1  Dni.  .V;  War.  G;i8),  /'/<•«///  v.  Il'fsl  (IC  IJ«av. 
173),  Shea^v.  Boxrhetti  (18  Beav.  321),  Moli/neux  v.  /.'we  (2  Jurist,  N.  S.  769). 

Mr.  Wigram  and  Mr.  Udney  for  Mr.  Alexander  in  .supjHirt  of  the  Vice-Chun- 
eellor's  decision.  The  will  only  contain.s  .specific  becjucsts  of  specific  proi)erty.  Can 
it  be  said  that  if  the  testator  had  left  considerably  more  pi-oi)erty  that  tiie  ctMlicil 
■ivould  not  have  operated  !  There  was  clearly  an  ec|iialitv  intendeil  "in  the  ^'ifts  to  the 
sons-in-law  as  provisions  for  the  testator's  two  daughters,  JMip  v.  East  (3  Uro.  C.  C. 
25)  ;  and  the  codicil  cainiot  be  regarded  as  nierelv  sul)stitutioiiary  ;  Holdir  v.  lluwell 
(8  Ves.  97),  Vole  v.  U'wle  (16  Ves.  27). 

Mr.  "Walker,  in  reply. 

The  Lord  Chancellou.  I  entertain  a  difterent  opinion  fi-oni  that  expressed  by 
the  Vice-Chancellor  in  this  case  which  does  not  appear  [595]  to  have  been  fully 
argued  before  him.  I  arrive  at  the  conclusion  that  the  sons-in-law  of  the  testator 
were  under  the  codicil  to  take  absolute  powers  of  disposition  over  nothing  more  than 
what  was  given  to  the  testator's  daughters  by  his  will.  It  is  exceedingly  ditticult  in 
constituting  wills  couched  in  such  loose  language  to  understand  the  meaning,  but  I 
think  that  the  testator  did  not  by  his  codicil  intend  to  alter  the  ()uantity  of  the 
estates  which  by  his  will  he  had  intended  for  his  daughters  res|)ectivoly,  but  only  to 
substitute  a  dispo.sition  which  would  give  an  absolute  power  of  disposal  over  the  sanio 
estates  to  the  husbands  of  his  daughters.  [His  Lordship  here  read  the  will  and  codicil 
and  proceeded] : — I  think  the  expression  in  the  codicil  "the  property  I  leave  for  the 
good  of  their  families  "  means  the  same  thing  as  if  he  had  said — the  property  I  leave 
in  manner  aforesaid.  It  is  true  that  the  expression  "the  property  I  leave,"  iV:c.,  might 
be  construed  so  as  to  apply  to  any  other  proj)erty  he  might  leave  irrespective  of 
that  which  he  had  specified.  I  need  not  however  speculate  as  to  what  would  have 
lieen  the  consequence  if  such  a  state  of  circumstances  had  existed,  nor  <lo  I  think  it 
would  be  applying  a  philosophical  or  logical  method  of  interpretation  to  speculate  on 
the  result  of  a  state  of  circumstances  which  nught  have  arisen  but  which  the  testator 
never  contemplated  would  arise.  Assuming  then  that  by  the  words  "the  property  I 
leave,"  &c.,  the  same  subject-matter  is  intended  as  liy  the  words  "my  property'  in 
the  preceding  sentence  in  the  codicil,  there  is  no  necessity  to  resort  to  any  such 
doctrine  as  that  of  a  tenancy-  in  common.  In  addition  to  this  it  is  to  be  observed 
that  by  the  will  there  are  unequal  charges  on  the  shares  of  each  of  the  daughters. 
The  decree  must  be  varied  by  declaring  that  the  sons-in-law  took  absolute  interests 
in  the  portions  of  the  property  given  by  the  will  to  their  respective  wives. 

[596]     Wearing  i:  Ellis.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nov.  14,  17,  19,  1856. 

[S.  C.  25  L.  J.  Ch.  248.  See  Martin  v.  Pawning,  1869,  L.  R.  4  Ch.  369  ;  Motion  v. 
Moojen,  1872,  L.  R.  14  Eq.  208 ;  Lruhh/'s  Trustee  v.  I'eard,  1886,  33  Ch.  D.  521.] 

The  devisee  of  an  insolvent  debtor  who  had  taken  the  benefit  of  the  Act  5  \-  6  Vict, 
c.  116,  and  who  had  obtained  a  release  in  full  from  all  his  creditor-s  :  Held,  entitled 
to  sustain  a  bill  in  equity  in  respect  of  surplus  real  property,  which  had  been  con- 
veyed by  the  official  assignee,  without  going  through  the  process  of  applying  to 
the  Insolvent  Court  for  an  order  re-vesting  the  property  in  the  assignee  of  the 
insolvent. 

The  bill  in  this  suit  was  filed  by  J.  Wearing  the  devisee  of  John  Harrison  an 
insolvent  for  the  purpose  of  obtaining  a  reconveyance  of  certain  real  estate  which 
had  once  belonged  to  the  insolvent  under  the  following  circumstances.  John  1  larrison 
l)ecame  insolvent  in  February  1843,  and  filed  his  petition  in  the  Leeds  District  Court 
of  Bankruptcy  for  protection  as  an  insolvent  debtor  under  the  Act  5  &  6  Vict.  c.  116, 
and  the  usual  order  was  thereupon  made  vesting  his  estates  and  effects  real  and  personal 
in  E.  Young  as  the  official  assignee.  At  the  time  of  the  insolvency  J.  Harrison  was 
entitled  to  certain  real  estate  in  fee-simple  in  reversion  expectant  on  the  death  of  his 

mother.  .  .        t  o     c  i    ■      \ 

In  1844  all  the  creditors  of  J.  Harrison  accepted  a  composition  of  Js.  ba.  in  tlie 
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pound  and  executed  a  release  in  full.  The  sum  required  for  the  composition  was 
advanced  bv  the  Plaiiitift' with  the  aid  of  J.  Cowburn  a  solicitor.  In  1846  and  in 
consideration  of  that  advance  and  before  the  reversionary  interest  fell  into  possession 
the  official  assignee  arranged  with  the  Plaintift'  that  the  reversionary  interest  should 
be  conveyed  by  the  official  assignee  to  the  Plaintiff  as  a  security  for  his  advance  and 
subject  thereto  for  the  insolvent  J.  Harrison.  This  conveyance  (whether  by  accident 
or  otherwise  is  immaterial  for  the  purposes  on  which  the  decision  in  this  case  is 
reported)  was  made  to  J.  Cowburn  instead  of  to  the  Plaintiff. 

In  the  following  year  (1847)  the  reversionary  interest  [597]  fell  into  possession 
and  J.  Harrison  then  entered  into  possession  and  enjoyed  the  premises  during  his 
life.  He  died  in  1849  and  devised  the  estate  to  the  Plaintiff.  In  1854  a  question 
was  raised  on  the  part  of  Cowburn  that  he  was  hond  fide  and  beneficially  entitled  to 
the  estate  but  he  subsequently  became  insolvent ;  and  his  assignee  put  up  the 
property  for  sale  when  the  Defendant  Ellis  became  the  purchaser.  The  object  of  the 
bill,  which  inter  alia  charged  that  all  the  creditors  of  J.  Harrison  were  satisfied  and 
had  executed  a  release,  was  to  obtain  a  declaration  that  by  the  conveyance  of  1846 
Cowburn  was  not  entitled  to  any  beneficial  interest  in  the  premises  but  was  a  trustee 
of  the  let'al  estate  in  trust  for  J.  Harrison.  The  Defendant  insisted  that  until  an 
order  had  been  obtained  from  the  Insolvent  Court  re-vesting  the  estate  in  Harrison 
the  Plaintiff  as  his  devisee  had  no  title  to  sue. 

The  question  came  on  before  the  Vice-Chancellor  Stuart  on  the  16th  January  1856 
on  motion  for  a  decree  when  His  Honour  held  that  there  being  an  admitted  surplus 
there  was  a  virtual  end  of  the  insolvency  and  decided  in  favour  of  the  Plaintiff's  right 
to  sustain  the  bill.  From  that  decree  the  Defendant  now  appealed  to  the  Lord 
Chancellor. 

Mr.  Wigram  and  Mr.  Toller  for  the  Plaintiff  in  support  of  the  decree  of  the  Vice- 
Chancellor.  The  question  is  what  is  the  siatm  of  an  insolvent  debtor  after  all  his 
debts  are  paid  1  We  will  admit  for  the  purpose  of  the  argument  that  when  the 
property  remains  in  the  official  assignee  it  would  be  necessary  to  get  the  estate 
re-vested  in  the  insolvent,  yet  where  as  in  the  present  case  the  official  assignee  has 
duly  devested  himself  of  the  legal  estate  for  value  and  conveyed  his  right  and  interest 
therein  it  is  absurd  to  obtain  a  re-vesting  order.  In  the  [598]  authorities  which  will 
be  relied  on  of  Kernot  v.  Pittix  (2  Ellis  &  Bl.  406),  Bochfort  v.  Baftcrshij  (2  H.  L.  Cas. 
.388),  and  Tudtvai/  v.  Jones  (1  K.  &  J.  691),  there  was  no  evidence  to  shew  that  the 
debts  of  the  insolvent  were  all  paid  and  in  each  of  those  cases  the  proceedings  in 
insolvency  were  in  full  force,  which  distinguishes  them  from  the  present  ca.se.  Here 
the  jurisdiction  in  insolvency  was  at,  an  end.  Having  regard  to  this  distinction  where 
a  bill  was  filed  by  a  bankrupt  and  contained  an  allegation  that  all  the  debts  were 
paid  a  demurrer  was  overruled,  Lautour  v.  Holcomhe  (8  Sim.  76).  It  is  also  to  be 
observed  that  the  insolvencj'  in  the  present  case  is  not  under  the  1  &  2  Vict.  c.  110 
but  under  the  5  &  6  Vict.  c.  116  the  first  section  of  which  referring  to  adopts  the  pro- 
visions of  the  6  Geo.  4,  c.  16,  and  by  the  132d  section  of  that  Act  the  assignees  are 
required  after  payment  of  all  the  debts  to  pay  over  the  surplus  to  the  bankrujjt. 

Mr.  Malius  and  Mr.  Prendergast,  for  the  Defendant  in  support  of  the  appeal.  We 
submit  that  the  proper  course  under  the  circumstances  would  be  for  the  Plaintiff  to 
apply  to  the  Insolvent  Court  to  appoint  a  new  assignee  to  get  a  re-assignment  of  the 
estate  by  means  of  the  vesting  order  prescribed  by  the  92d"section  of  the  1  it  2  Vict. 
c.  110.  The  estate  being  wrongfully  conveyed  is  as  it  were  not  conveyed  at  all,  and 
if  so  according  to  the  doctrine  of  this  Court  was  never  devested  out  of  creditors  for 
whom  the  assignee  was  a  trustee.  Stump  v.  Gali/  (2  De  G.  Mac.  &  G.  623,  see  p.  630) ; 
and  when  a  new  assignee  is  appointed  the  estate  would  re-vest  in  him  by  relation  :  at 
all  events  it  is  quite  clear  that  an  insolvent  cannot  sue  without  having  the  estate 
re-vested  in  him  and  the  mere  allegation  of  a  surplus  will  [599]  notdisperise  with  the 
necessity  of  having  the  assignee  before  the  Court,  Bochfmi  v.  Battershy  (2  H.  L.  Cas. 
388).  Assuming  that  all  the  creditors  in  the  insolvent's  schedule  have  fully  released 
his  estate  there  may  still  be  other  unsatisfied  creditors  for  whom  the  official  assignee 
would  be  a  trustee. 

By  the  37th  section  of  the  Act  1  &  2  Vict.  c.  110  all  the  i-eal  and  personal  estate 
of  the  insolvent  vests  in  the  provisional  assignee  and  there  being  no  mode  under  the 
Act  5  &  6  Vict.  c.  116  to  get  the  estate  back  it  cannot  be  got"  back  except  by  the 
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means  indicated  in  the  92d  sect,  of  the  1  >t  2  Vict.  c.  110.  Tla-v  relied  iiiKm  the 
cases  of  Kernot  v.  i'iWw  (2  Ellis  (.V  HI.  406),  Tiiihnu/  v.  ,hnex  (K.  &  J.  091),  and  Coolct 
V.  Stunjk  (Weekly  Reporter,  1853-4,  page  389),  before  the  Lord.s  Justices.' 

Mr.  Wigram,  in  reply.  In  the  present  case  the  proceeding;  is  not,  as  tho  Appellant 
contends,  under  the  1  &  2  Vict.  c.  110  but  under  the  5  ^-  6  Vict.  c.  1 11!  and  the  Iknk- 
rupt  Act  therein  referred  to  is  the  (ith  Geo.  4,  c.  16  by  the  132d  sect,  of  wliich  Act 
there  is  an  express  direction  to  pay  the  surplus  of  the  real  and  personal  esUte  to  the 
liaiikrupt,  which  words  as  referable  to  real  estate  must  imply  or  amount  to  a  direction 
to  reconvey.  In  none  of  the  cases  relied  upon  l)y  the  Appellant  was  there  a  sugges- 
tion as  in  this  case  that  the  proceedings  in  bankruptcy  had  come  to  an  end,  an 
element  which  constitutes  a  material  distinction  between  them  and  the  present.  On 
this  principle  where  a  bankrupt  tiled  a  bill  to  redeem  a  mortgage  and  an  objection 
was  taken  by  the  mortgagee  that  the  estate  if  any  was  vested  in  the  otticial  assignee 
such  objection  was  not  sustained,  I'res/miv.  U'ilmn  {h  Hare,  18.")). 

[600]  The  Lord  Ch.vncellok  at  the  conclu.sion  of  the  argument  .said,  I  will  not 
finally  dispose  of  this  case  without  looking  into  the  authorities  which  have  been  cited. 
I  may  observe  however  that  some  points  connected  with  the  question  before  me  are 
quite  clear.  As  a  general  rule  it  is  established  that  no  question  can  be  litigated 
lietween  a  bankrupt  and  a  third  party  with  respect  to  any  alleged  property  in  the 
bankrupt  without  the  sanction  of  the  Court  of  Bankruptcy'-  which  has  exclusive  juris- 
diction in  the  matter.  In  other  words  a  bankrupt  cannot  sue  but  by  his  otticial 
as.signee.  I  am  of  opinion  that  the  .same  doctrine  applies  to  insolvency.  1  think 
the  cases  of  Kernot  v.  Pittk  (2  Ellis  &  Bl.  406),  Tiuhvai/  v.  Jmitv  (1  K.  <V  J.  691),  are 
distinguishable  from  the  present  inasmuch  as  in  those  cases  the  insolvencies  were 
subsisting  and  nothing  was  done,  as  in  the  present  case,  to  make  them  exceptions 
from  the  general  rule  to  which  I  have  adverted.  Here  however  the  assignee  of  the 
insolvent  having  executed  a  eon\-eyance,  which  for  the  purpose  of  the  argument 
before  me  I  assume  to  be  impeachable,  and  all  the  creditors  being  satisfied  and  having 
released  the  insolvent's  estate  the  question  arises  by  what  process  is  the  assignee  to 
be  compelled  to  account  for  the  surplus.  That  is  not  precisely  the  question  here  but 
it  is  one  upon  the  due  solution  of  which  the  case  before  me  will  have  to  be  deter- 
mined. The  insolvency  here  is  under  the  Act  5  &  6  Vict.  c.  116  and  the  question  is 
by  what  process  is  the  in.solvent  to  get  back  the  surplus  of  his  estate  when  all  his 
creditors  have  been  satisfied.  The  language  of  the  6  Geo.  4,  c.  16,  s.  132  under 
which  this  case  falls  is  that  the  assignees  "  shall  upon  request  made  to  them  by  the 
Ijankrupt  declare  to  him  how  they  have  disposed  of  his  real  and  per.sonal  estate  and 
pay  the  surplus  if  any  to  such  bankrupt  his  executors  administrators  or  a.ssigns.'' 

[601]  I  should  be  inclined  to  .say  that  such  accountability  to  the  bankrupt 
would  give  him  a  right  of  action.  I  do  not  commit  myself  to  this  opinion  but  as  at 
present  advised  I  think  it  would  give  him  a  right  of  action.  It  may  however  be  that 
the  correct  construction  of  that  section  is  that  the  Commissioners  of  Bankrupts  are 
the  proper  persons  to  compel  the  assignee  to  account  with  the  bankrupt.  There  is 
no  express  provision  in  the  Act  (6  Geo.  4,  c.  16)  as  to  how  the  surplus  of  the  real 
estate  of  the  bankrupt  is  to  be  dealt  with  but  if  after  payment  of  the  debts  of  a 
Ijankrupt  he  is  entitled  to  sue  for  the  surplus  money  it  would  I  think  imply  an 
authority  in  this  Court  to  entertain  a  suit  at  the  instance  of  the  liankrupt  for  a 
reconveyance  of  the  real  estate. 

I  will  consider  the  question  and  give  my  judgment  in  the  course  of  a  few  days. 

Nov.  19.  The  Lord  Chanc*:llor.  This  case  turns  .so  far  as  the  present  appeal 
is  concerned  upon  a  very  short  point,  which  is  this,  whether  an  insolvent,  having 
taken  the  benefit  not  of  the  ordinary  Insolvent  Act,  but  who  has  presented  a 
petition  under  the  Act  5  &  6  Vict.  c.  116  and  whose  real  and  personal  estate  have 
lieen  duly  conveyed  and  assigned  to  an  assignee  under  the  provisions  of  6  Geo.  4, 
c.  16  (all  the  creditors  having  been  satisfied  and  the  assignee  having  conveyed  away 
the  property  which  was  vested  in  him)  can  maintain  an  action  without  first  going 
through  the  process  of  applying  to  the  Insolvent  Court  for  an  order  discharging  him 
and  giving  him  the  property  back  again.  I  did  not  at  the  hearing  entertain  much 
doubt  upon  the  subject,  but  I  wished  to  look  into  the  Acts  l)ecause  there  is  a  little 
conflict  between  the  several  Acts  which  were  in  [602]  operation  relating  to  bank- 
ruptcy and  insolvency  and  those  relating  to  insolvency  iiilcr  se.     At  the  time  when 
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the  transactions,  to  which  this  suit  relates,  occurred  the  Act  6  Geo.  4,  c.  16  may  be 
treated  as  being  the  Act  which  was  in  operation.  That  Act  provides,  by  the  132d 
section  that  the  assignees  shall,  when  called  upon  bj'  the  bankrupt  account  to  him 
for  the  mode  in  which  they  have  disposed  of  his  real  and  personal  estate  and  if  there 
is  any  surplus  after  satisfying  all  the  creditors  in  full  with  interest  upon  their  debts 
it  enacts  that  they  shall  pay  over  the  surplus  if  any  to  the  bankrupt.  I  intimated 
an  opinion  at  the  conclusion  of  the  argument  that  the  language  of  that  section  gave 
a  right  of  action  to  the  bankrupt  after  his  debts  with  interest  were  all  satisfied.  I 
do  not  myself  see  how  that  clause  can  be  construed  otherwise  than  as  giving  a  right 
of  actionto  the  bankrupt.  I  do  not  find  that  this  point  has  been  expressly  decided. 
The  provision  in  question,  however,  has  been  since  somewhat  modified  and  altered 
and  it  therefore  is  now  a  mere  matter  of  speculation  though  I  think  that  must  be  the 
proper  construction,  because  when  a  clause  in  an  Act  of  Parliament  declares  that  a 
person  fulfilling  a  particular  function  shall,  after  certain  conditions  have  been  per- 
formed, pay  over  a  sum  of  money  to  another,  that  of  itself  would  give  the  other  a 
right  of  action  of  debt  against  the  person  for  the  sum  which  was  so  directed  to  be 
paid  over.  Not  a  word  is  said  in  the  Act  as  to  any  property  not  being  property 
capable  of  being  paid  over,  as  for  instance,  real  estate  ;  but  common  sense  would 
suggest  that  for  which  there  is  very  clear  authority,  that  as  to  such  surplus  the 
assignees  would  become  trustees  for  the  bankrupt.  This  was  expressly  so  stated  by 
Sir  Wm.  Grant  in  the  case  of  Charman  v.  Charman  (14  Ves.  580,  see  p.  584).  The 
question  arose  there  [603]  in  this  way;  there  had  been  a  devise  of  real  estate  and 
after  the  date  of  the  will  the  testator  became  bankrupt  and  all  his  property  of  course 
became  vested  in  his  assignees.  All  his  creditors  were  paid  in  full  and  then  he  died ; 
and  the  question  was  whether  the  bankruptcy  operated  as  a  revocation  or  not.  Sir 
Wm.  Grant  felt  very  unwilling  to  hold  any  Act  to  be  a  revocation  that  was  not  done 
for  the  purpose  of  revoking  the  will  because  whatever  might  be  the  technical  conse- 
quences of  bankruptcy  it  was  only  a  means  of  making  a  man  pay  his  debts  and  he 
held  that  bankruptcy  was  no  revocation  ;  and  he  concludes  his  judgment  by  saying 
"from  the  moment  that  the  debts  are  paid  the  assignees  are  mere  trustees  for  the 
bankrupt  and  can  be  called  upon  to  reconvey  to  him."  I  think  that  a  man  can  be 
called  upon  in  this  Court  to  reconvey ;  it  is  only  an  inference  upon  the  general  prin- 
ciples of  the  law  because  the  object  of  the  bankruptcy  having  been  fulfilled  although 
there  is  no  statutory  declaration  that  the  a.ssignees  shall  reconvey  yet  upon  the 
general  principles  of  the  law  they  may  be  called  upon  to  reconvey,  on  the  assumption 
put  by  Sir  Wm.  Grant  that  they  are  mere  trustees  for  the  bankrupt.  That  appears 
to  be  the  rule  as  to  bankruptcy.  Now  with  regard  to  insolvency  under  the  ordinary 
Insolvent  Act  1  &  2  Yict.  c.  110  commonly  called  "The  Imprisonment  for  Debt  Act" 
in  which  all  the  laws  relating  to  insolvency  were  remodelled  and  re-enacted,  according 
to  the  9  2d  section  of  that  Act  it  is  expressly  provided  that  after  the  debts  have  been 
discharged  and  satisfied  then  the  Court  for  the  Relief  of  Insolvent  Debtors  shall  make 
an  order  vesting  property  in  the  person  (the  insolvent)  whose  debts  shall  have  been 
so  discharged  and  satisfied  the  debts  being  those  which  are  mentioned  in  the 
.schedule.  The  Act  also  provides  that  the  Court  may  direct  the  cancellation  of  the 
warrant  of  attorney  which  under  the  provisions  of  the  Insolvent  Act  the  insol-[604]- 
vent  is  bound  to  execute,  so  as  to  make  it  in  the  nature  of  a  recognizance  to  give  a 
right  of  action  and  a  right  of  seizing  any  future  property,  if  there  should  be  any 
future  property  which  should  come  to  him  for  the  benefit  of  his  creditors.  Such  was 
the  express  provision  in  that  Act.  Then  comes  the  Act  with  which  we  have  to  deal 
in  this  case  namely  the  5  &  6  Yict.  c.  116  which  only  provides,  without  going 
through  all  the  provisions  of  the  previous  Act  of  the  1  &  2  Vict.  c.  110,  that  any 
person  not  being  a  trader  or  being  a  trader  but  owing  debts  amounting  in  the  whole 
to  less  than  £300  may  present  a  petition  to  the  Bankrupt  Court  and  then  the  effect 
of  that  petition  will  be  to  make  him  an  insolvent  or  a  quasi  bankrupt  and  to  transfer 
all  his  projDerty  to  the  official  assignee  who  is  to  be  named  by  the  Commissioner  of 
the  Court  to  which  the  petition  is  presented  and  then  all  the  estate  and  eftects  of  the 
Petitioner  become  vested  in  the  assignee  to  be  dealt  with  as  in  a  bankruptcy.  I 
think  that  the  meaning  of  the  Legislature  was  there  to  make  this  a  bankruptcy, 
that  it  was  to  be  done  through  the  medium  of  the  Bankrupt  Commissioner  and  in  the 
case  of  traders  it  might  be  done  if  the  debts  were  below  a  certain  amount  and  in  the 


6  DE  O.  M.  &  G.  605.  WEARING    V.    ELLIS  1369 

case  of  a  person  not  a  trader  it  might  he  done  whatever  might  be  the  amount  of 
the  debts,  and  then  the  property  was  to  be  dealt  with,  according  to  the  hiiiguage  of 
the  Act,  as  if  it  were  a  bankruptcy.  That  being  so  it  is  to  the  Hankrupt  Act,  (J  (ieo. 
4,  c.  16,  we  must  look  and  looking  to  that  Act  I  follow  the  language  of  Sir  Wni. 
Grant  who  states  the  clear  view  of  the  law  that  the  assignees  after  the  debts  have 
been  paid  in  full  become  trustees  for  the  insolvent.  1  caiuiot  think  it  makes  aiiv 
difference  that  the  creditors  have  not  actually  received  twenty  shillings  in  the  iK)un(i; 
if  they  have  received  that  which  they  are  minded  and  willing  to  take  as  if  it  were 
twenty  shillings  in  the  pound  it  is  the  same  thing.  There  can  be  no  further  demand 
by  them.  That  being  the  [605]  principle  which  is  to  guide  us  we  must  look  to 
what  the  facts  of  this  case  are.  Mr.  Harrison  became  insolvent  in  the  year  1843,  just 
after  the  passing  of  the  Act  5  &  6  Vict.  c.  116,  to  which  I  have  referred  and  took  the 
benefit  of  that  Act.  At  that  time  he  was  entitled  to  an  interest  in  reversion  or 
remainder  in  an  estate  of  which  his  mother  was  tenant  for  life  and  having  taken  the 
benefit  of  the  Act  all  his  property  vested  in  his  assignee.  The  petition  was  presented 
not  to  the  Insolvent  Commissioner  but  to  the  District  Court  of  Bankruptcy  at  Leeds. 
All  his  property  then  became  vested  in  his  assignee — and  inter  alia  of  course  this 
reversionary  interest.  What  was  done  was  this.  Mr.  Wearing  the  present  Plaintiff 
who  was  the  friend  of  Mr.  Harrison  seems  to  have  agreed  with  him  to  employ  a 
solicitor  of  the  name  of  Cowburn  and  through  his  assistance  was  enabled  to  find 
money  to  settle  with  Harrison's  creditors  and  to  pay  them  three  shillings  and  sixpence 
in  the  pound  which  the\'  were  willing  and  agreed  to  take  in  discharge  of  their  debts. 
Mr.  Wearing  in  truth  was  the  person  who  advanced  this  money;  and  the  arrange- 
ment was,  that  the  property  should  be  conveyed  from  the  official  assignee  to 
Mr.  Wearing  that  he  might  have  it  as  a  securitj'  for  his  advances  ;  and  then,  subject 
thereto,  for  Mr.  Harrison's  benefit.  That  was  accomplished ;  and  the  assignee 
executed  a  deed  and  conveyed  the  property,  but  (whether  liy  mistake  or  whether  by 
fraud  is  not  material  for  the  present  question)  it  was  all  conveyed,  not  to  Mr.  Wear- 
ing subject  to  redemption  by  Mr.  Harrison,  as  it  oiight  to  have  been  but  to  Mr. 
Cowburn.  Mr.  Cowburn  is  dead  and  the  con\'eyance  to  him  might  have  been  per- 
fectly honest  or  the  reverse,  but  the  intention  obviously  was,  that  the  property  was 
ultimately  to  be  reconveyed  to  Mr.  Harrison.  That  all  took  place  in  the  year  1846. 
In  the  following  year  1847  the  reversionary  interest  l»ecame  an  interest  in  possession. 
Mr.  Harrison  then  en-[606]-tered  and  enjoyed  it  during  his  life.  After  his  death  the 
Plaintiff'  who  claims  through  him  enjoyed  it.  Then  some  years  afterwards  a  (piestion 
was  raised  on  the  part  of  the  assignees  in  bankruptcy  of  Mr.  Cowburn  that  he  was 
entitled  to  the  estate  for  the  benefit  of  his  creditors,  the  assignee  of  Mr.  Cowburn  has 
put  the  property  up  for  sale  and  it  has  been  purchased  by  the  Defendant.  The 
Plaintiff'  claiming  imder  Mr.  Harrison  contests  this  and  alleges  that  it  was  all  a 
fraud.  Now  the  only  question  to  which  I  have  directed  my  attention  is  whether  the 
Plaintiff  claiming  under  Mr.  Harrison  can  maintain  such  a  suit,  or  whether  the 
property  must  be  gotten  in  and  the  question  raised  through  a  course  of  litigation 
which  is  to  originate  in  the  Insolvent  Court  by  the  appointment  of  a  new  assignee. 

Now  coming  as  I  do,  to  the  conclu.sion  that  this  bill  can  be  sustained  I  certainly 
should  not  have  done  so,  had  I  not  been  perfectly  satisfied  that  I  do  not  in  the 
slightest  degree  intrench  upon  the  doctrine  of  any  of  the  cases  laying  down  this 
proposition  which  ought  to  be  the  pole  star  to  guide  us  in  questions  of  this  sort 
namely  that  this  Court  has  nothing  whatever  to  do  wth  respect  to  the  distribution 
of  the'property  of  a  bankrupt  or  insolvent,  the  jurisdiction  in  which  matters  has  by 
the  Legi.slature  been  transferred  to  the  Court  of  Bankruptcy  or  the  Insolvent  Debtors 
Court.  In  bankruptcy  there  is  an  appeal  while  the  decision  of  the  Insolvetit  Court 
is  ab.solute  and  supreme.  But  how  does  that  doctrine  apply  to  a  case  where  the 
property  though  it  has  been  once  vested  in,  has  been  conveyed  by,  the  assignee  and 
after  all  the  creditors  have  been  satisfied  1  That  they  have  been  satisfied  is  not  a 
matter  of  .speculation  ;  it  appears  from  the  insolvent's  schedule  that  they  have  all 
been  settled  with  and  released  ;  it  is  stated  as  a  fact  and  I  take  it  to  be  clearly  proved. 
The  creditors  therefore  [607]  cannot  be  heard  to  raise  any  objection  :  neither  can 
the  assignee  be  heard  to  contest  the  point ;  he  has  conveyed  the  property  for  a 
valuable  consideration  and  has  been  satisfied.  Then  the  question  must  be  looked  at 
just  in  the  same  way  as  if  the  assignee  had  actually  in  the  first  instance  conveyed 
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the  property  to  Mr.  Harrison  and  Mr.  Harrison  had  conveyed  it  to  Mr.  Cowburn  by 
mistake  instead  of  to  the  Plaintiff.  It  cannot  under  these  circumstances  be  main- 
tained that  Mr.  Harrison  or  those  deriving  title  under  him  are  debarred  from  claiming 
the  property  now  because  there  was  a  time  during  which  the  property  was  in  the 
officer  of  the  In.solvent  Debtors  Court. 

It  does  not  appear  to  me  that  any  one  of  these  cases  to  which  I  was  referred 
liave  the  least  bearing  upon  the  doctrine  in  question.  In  the  case  of  Kernot  v.  Pittis 
(2  Ellis  &  Bl.  406),  in  the  Exchequer  Chamber,  the  Court  reversed  the  judgment  of 
the  Court  of  Queen's  Bench  and  I  think  there  can  be  no  doubt  at  all  of  the  correct- 
ness of  that  decision.  There  the  property  became  vested  in  the  provisional  assignee 
by  virtue  of  the  petition  of  the  insolvent  and  no  steps  were  ever  taken  to  get  it  out 
of  the  assignee  :  there  it  remained  having  been  once  vested  in  him  and  the  question 
might  pertinently  be  put  if  it  was  once  vested  in  him  how  it  was  it  got  out  of  him. 
If  however  that  question  is  put  here,  the  answer  is  that  the  estate  is  got  out  of  him 
by  means  of  his  own  conveyance.  The  case  of  Heath  v.  Chadunrk  (2  Phil.  649)  was 
also  cited  in  which  Lord  Cottenham  goes  into  the  question.  But  there  the  property 
was  not  only  in  the  assignee  but  was  in  the  course  of  administration  by  him.  The 
decision  of  the  House  of  Lords  in  Koclifort  v.  Battershy  (2  H.  L.  Cas.  388)  [608]  was 
founded  upon  the  same  principle.  I  may  observe  however  with  reference  to  that 
case  that  though  I  should  be  very  unwilling  to  express  a  doubt  about  any  decision 
of  the  House  of  Lords,  especially  in  a  case  which  has  been  so  much  considered,  yet 
that  it  seems  a  startling  proposition,  as  stated  in  the  marginal  note,  that  a  person 
being  improperly  made  a  Defendant  and  against  whom  a  decree  has  been  pronounced 
(other  than  that  of  dismissal  of  the  bill  with  costs)  could  not  be  heard  to  appeal. 
That  is  a  proposition  which  I  think  is  too  broadly  stated.  I  have  no  doubt  but  that 
the  object  of  that  appeal  was  that  the  bankrupt  might  get  relief  as  it  were,  in 
bankruptcy  or  insolvency  and  not  on  the  ground  that  he  was  improperly  made  a 
party.  The  case  of  Twfwai/  v.  Janes  (1  K.  &  J.  691),  was  one  in  which  matters  were 
actually  still  pending  in  the  Insolvent  Court.  The  judgment  in  Pre4m  v.  IVUsan  (.5 
Hare,  18-5)  is  exactly  in  conformity  with  the  view  I  take  on  the  present  occasion. 

On  the  whole  therefore  I  think  that  the  decision  of  the  Vice-Chancellor  is 
perfectlj'  right  and  that  consequently  this  appeal  must  be  dismissed  with  costs.  I 
have  not  looked  into  the  merits  of  the  case  because  I  was  informed  by  both  parties 
that  it  was  to  be  argued  on  the  supposition  that  the  equity  raised  by  the  bill  was 
sustainable,  and  on  that  assumption  I  am  of  opinion  that  the  technical  objection 
cannot  prevail. 

[609]     JE.SSE  r.  Bennett.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Nor.  20,  22,  1856. 

[26  L.  J.  Ch.  6.3  ;  2  Jur.  N.  S.  112-5  ;  5  AV.  R.  56.] 

Although  one  of  two  executors  or  trustees  may  sue  the  other  executor  or  trustee  for 
contribution  in  respect  of  a  breach  of  trust  without  making  the  ceduis  que  trust 
parties  to  the  suit  yet  where  such  cestuis  que  trust  have  participated  in  the  breach 
of  trust  they  are  necessary  parties. 

This  was  an  appeal  by  the  Plaintiffs  from  an  order  of  the  Vice-Chancellor  Stuart 
allowing  an  objection  for  want  of  parties. 

The  bill  in  this  suit  was  filed  by  John  Jesse,  Stansfield  Rawson,  and  Charles 
Rawson  against  John  Newit  Bennett,  and  it  stated  among  other  things  that  the 
Defendant  was  the  surviving  executor  and  trustee  under  the  will  of  Joseph  Peers 
deceased,  and  that  Joseph  Ablett  deceased  was  also  an  executor  and  trustee  under 
the  .same  will,  and  that  the  Plaintiffs  were  the  legal  personal  representatives  of 
Joseph  Ablett  and  that  certain  breaches  of  trust  were  alleged  to  have  been  committed 
by  the  Defendant  and  Joseph  Ablett  which  consisted  inter  alia  in  improperly  lending 
part  of  the  trust-monies  to  one  of  the  cestuis  que  trust  and  praying  that  all  necessary 
mquiries  might  be  made  and  accounts  taken  for  ascertaining  whether  anv  and  what 
act  or  acts  were  or  was  done  or  omitted  to  be  done  by  Joseph  Ablett  and  the 
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Defendant  or  either  of  them  amounting  to  a  breach  or  breaches  of  trust,  rendering 
them  or  either  of  them  or  the  estate  of  Joseph  Al)lett  liable  to  make  gooil  such 
breach  or  breaches  of  trust  and  that  the  proportions,  in  which  the  Defendant  ami 
Joseph  Ablett's  estate  were  respectively  liable  in  respect  of  such  breach  or  iireaches 
of  trust,  might  be  ascertained  and  declared  and  that  the  Defendant  might  be  decreed 
to  pay  and  contribute  his  proportion  of  the  amount  reipiired  to  make  good  such 
breach  or  breaches  of  trust— the  Plaintiffs  being  ready  and  thereby  [610]  otleiing  to 
contribute  their  proportion  of  such  amount  out  of  the  assets  of  their  testator  lialile 
for  that  purpose. 

The  Defendant  J.  N.  Bennett  by  his  answer  stated  that  if  any  such  accounts  or 
inquiries  as  were  prayed  should  be  directed  the  residt  would  not  bind  any  of  the 
persons  beneficially  interested  in  the  testator's  estate  and  that  no  contrilnition  could 
be  obtained  therein  from  the  several  persons  who  if  any  l)reaches  of  trust  were  in 
fact  committed  had  participated  therein  and  were  liable  "to  make  good  the  same  and 
that  he  and  the  Plaintiffs  would  be  exposed  to  a  multiplicity  of  suits  in  respect  of  the 
same  matters. 

The  Defendant  then  particularized  a  specific  breach  of  trust  in  improperly 
advancing  a  sum  of  money  to  one  of  the  restuis  que  //».</,  who  he  sulmiitted  ought  to 
be  made  a  party  and  to  contribute  to  the  loss,  if  an}-,  by  such  improper  loan. 

When  the  case  came  on  to  be  heard  before  the  Vice-Chancellor  Stuart  on  the  L'd 
July  18.56  the  Defendant  took  a  preliminary  objection  to  the  frame  of  the  suit  on  the 
ground  stated  in  his  answer.  His  Honour  allowed  the  objection  but  gave  the 
Plaintiffs  liberty  to  amend  their  bill.  From  tliat  order  the  Plaintiffs  now  appealed 
to  the  Lord  Chancellor. 

Mr.  Malins  and  Mr.  Bernard  for  the  Plaintiffs  in  support  of  the  appeal  submitted 
that  where  a  bill  is  filed  by  one  trustee  against  his  co-trustee  to  compel  him  to 
replace  the  trust  fund  which  has  been  misapplied  or  appropriated  by  him  the  ceslvis 
que  trusts  are  unnecessarv  parties  ;  Franco  v.  Franco  (3  Ves.  75),  il/oy  v.  Selliii  (1  Y.  & 
C.  C.  C.  235),  [611]  Peake  v.  Ledger  (8  Hare  313),  Linij  v.  Colman  (10  Bcav.  370), 
Bridget  v.  Haines  (1  Coll.  72).  They  relied  confidently  on  the  decision  in  liohinsou  v. 
Brans  (7  Jur.  738)  as  being  a  precise  authority  in  their  favour  and  they  argued  that 
the  objection  was  in  effect  that  the  bill  ought  to  be  framed  with  the  view  of  ha\ing 
a  general  administration  of  the  original  testator's  estate  whereas  the  Plaintiff's  object 
was  merely  to  relieve  their  testator's  estate  from  the  liability  which  had  attached 
to  it. 

Mr.  Bacon  and  Mr.  Druce  for  the  defendant  in  support  of  the  Vice-Chancellor's 
order  contended  that  in  every  case  where  the  cestui  que  trust  has  concurred  in  a  breach 
of  trust  his  estate  was  primarily  liable  ;  J'riilili/  v.  L'ose  (3  Mer.  86),  Ferri/  y.  Knoll  (5 
Beav.  293).  Thej'  submitted  that  all  the  cases  relied  upon  by  the  Apellants  were 
distinguishable  from  the  present  in  this  particular,  namely  that  the  breach  of  trust  in 
respect  of  which  relief  was  asked  against  the  Defendant  was  participated  in  by  a  third 
party  who  was  not  before  the  Court. 

Mr.  Bernard,  in  reply.  According  to  the  present  practice  of  the  Court  where 
several  parties  are  jointly  liable  it  is  not  necessary  to  bring  all  of  them  before  the 
Court. 

The  Lord  Chancellor,  at  the  conclusion  of  the  argument,  .said — Before  I  finally 
dispose  of  this  case  I  shall  look  at  the  pleadings  and  consider  the  nature  of  the 
objection  for  want  of  parties  as  stated  in  the  answer.  There  is  no  doubt  as  to  the 
general  rule  that  it  is  not  necessary  [612]  to  make  the  cestuis  que  trust  qua  restuis  que 
trust,  parties  to  a  suit  for  the  administration  of  the  trust  property.  But  anylwdy, 
whether  he  is  a  cestui  que  trust  or  a  stranger  who  has  received  the  trust  property 
and  been  guilty  of  a  breach  of  trust,  must  of  necessity  be  made  a  party  to  the 
suit.  As  to  him  the  suit  is  just  the  same  as  if  he  were  a  trustee  nominated  in  the 
instrument  the  trusts  of  which  are  to  be  administered.  My  present  impression  is 
that  the  Vice-Chancellor  was  right  in  giving  effect  to  the  objection. 

Nor.  22.  On  this  day  The  Lord  Chan'CELlok  said  that  he  had  read  the  answer 
and  that  he  fully  concurred  with  the  Vice-Chancellor  in  thinking  that  the  persons 
named  in  the  answer  as  having  participated  in  the  breach  of  trust  and  who  liy  then- 
conduct  had  put  themselves  in  the  situation  of  trustees  ought  to  bo  made  jjarties  to 
the  suit. 
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[613]     Booth  v.  Alington.     Before  the  Lord  Chancellor  Lord  Cranworth. 
N»v.  14,  Dec.  2,  i,  5,  1856. 

[S.  C.  2  Jur.  N.  S.  945;  5  W.  R.  107;  26  L.  J.  Ch.  138;  3  Jur.  N.  S.  49. 
See  Gilbert  v.  initfield,  1882,  52  L.  J.  Ch.  213;  Wihcm  v.  Kenrkk,  1885,  31 
Ch.  D.  662;  In  re'Saundera-Daries,  1887,  34  Ch.  D.  488.] 

A  donee  of  a  power  of  appointment  over  a  gross  sum  of  money  which  in  default  of 
appointment  was  to  be  divided  equally  among  her  children  appointed  a  specific 
sum  which  she  described  as  being  "  part  of  "  the  gross  sum ;  but  she  did  not  make 
any  appointment  of  the  residue.  The  gross  sum  proving  deficient :  Held,  that 
the  specific  sum  appointed  was  to  be  paid  in  full  and  not  rateably  out  of  the 
deficient  gross  sum. 

This  was  the  appeal  of  David  Trevena  Coulton  the  personal  representative  of 
John  Gillyatt  Booth  from  so  much  of  an  order  of  the  Vice-Chancellor  Stuart  made 
on  the  16th  April  1856  upon  exceptions  and  further  directions  as  declared  that  a 
sum  of  £30,000  appointed  by  a  deed-poll  executed  by  Elizabeth  Booth  was  to  be 
paid  rateably  and  in  proportion  with  the  other  parts  of  a  legacy  or  sum  of  £120,000 
given  to  her  by  the  will  of  her  father  John  Williamson. 

The  original  bill  was  filed  by  John  Gillyatt  Booth  and  George  Booth  the  latter 
being  a  lunatic  by  J.  G.  Booth  his  committee  against  the  Rev.  John  Alington  the 
surviving  executor  of  John  Williamson  for  the  payment  of  one-third  part  of  £90,000 
being  the  supposed  remainder  of  a  sum  of  £120,000  bequeathed  by  the  will  of  John 
Williamson  to  his  daughter  Elizabeth  the  wife  of  John  Gillyatt  Booth  during  her 
life  with  power  of  appointing  that  sum  in  the  event  of  her  predeceasing  her 
husband. 

Mrs.  Elizabeth  Booth  duly  appointed  £30,000  in  favour  of  her  husband  John 
Gillyatt  Booth  and  he  being  indebted  to  the  testator  in  a  sum  of  £60,000  assigned 
the  appointed  money  to  the  executor  of  the  testator. 

By  the  decree  made  on  the  hearing  of  the  cause,  the  Master  was  among  other 
things  directed  to  inquire  whether  Elizabeth  Booth  had  executed  any  and  what  [614] 
appointments  or  appointment  of  the  sum  of  £120,000  or  of  any  and  what  part  thereof 
under  the  power  given  her  by  the  will  of  John  Williamson. 

The  Master  by  his  report  found  that  John  Williamson  by  his  will  bearing  date 
the  21st  January  1827,  after  leaving  to  his  daughter  Elizabeth  who  was  married 
to  John  Gillyatt  Booth  the  sum  of  £120,000  for  her  separate  use  during  the  joint 
lives  of  herself  and  her  husband  had  in  his  will  made  a  provision  to  the  following 
eff'ect : — "  But  in  case  my  said  daughter  shall  happen  to  die  in  the  lifetime  of  the 
said  John  Booth  her  husband  then  from  and  immediately  after  her  decease  upon 
trust  that  they  the  said  William  Alington  and  John  Alington  and  the  survivor  of 
them  and  the  executors  and  administrators  of  such  survivor  do  and  shall  pay  assign 
and  divide  the  said  principal  sum  of  £120,000  and  the  funds  and  securities  upon 
which  the  same  shall  be  invested  unto  such  person  or  persons  and  for  such  intents  and 
purposes  and  in  such  manner  as  my  said  daughter  shall  notwithstanding  her  coverture 
in  or  by  any  deed  or  writing  with  or  without  power  of  revocation  and  new  appoint- 
ment to  be  by  her  sealed  and  delivered  in  the  presence  of  and  attested  by  one  or 
more  credible  witness  or  witnesses  or  by  her  last  will  and  testament  in  writing  or 
by  any  writing  purporting  to  be  in  the  nature  of  her  last  will  and  testament  or  any 
codicil  thereto  to  be  executed  by  her  in  the  presence  of  and  attested  by  two  or  more 
witnesses  direct  or  appoint  and  in  default  of  such  direction  and  appointment  and 
subject  to  any  such  as  shall  be  partial  and  not  a  complete  disposition  of  the  whole 
of  the  said  trust-money  then  upon  trust  to  pay  assign  and  divide  the  said  principal 
sum  of  £120,000  or  so  much  thereof  as  shall  not  have  been  appointed  and  the  stocks 
funds  and  securities  upon  which  the  same  shall  be  invested  unto  and  equally  between 
all  the  children  of  [615]  my  said  daughter  if  more  than  one  as  joint  tenants  and  if 
but  one  then  to  one  such  child.  But  if  there  should  not  be  any  child  of  mv  said 
daughter  then  in  trust  for  my  daughter  Mary,"  &c. 

The  Master  also  found  that  by  a  deed-poll  bearing  date  the  29th  January  1833 
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Elizabeth  Booth  had  appointed  the  sum  of  .£30,000  in  favour  of  hor  husLand,  and 
the  provisions  of  that  deed  so  far  as  they  are  material  are  the  following  :  "And 
whereas  the  said  Elizabeth  Booth  is  desirous  that  in  the  event  of  her  dvinj;  in  the 
lifetime  of  her  husband  .John  (iillyatt  Booth  the  sum  of  £30,000  part  of  the  said 
sum  of  £120,000  by  the  said  will  of  the  said  John  Williamscn  given  and  lK!<|Ueathed 
and  provided  for  the  benefit  of  her  the  said  Elizabeth  Mootli  as  aforesaid  mav 
immediately  after  her  deeease  be  paid  to  the  said  John  (iiliyatt  IJiioth  as  a  permanent 
and  certain  provision  for  him  and  for  his  own  use  and  iJenefit  and  with  that  view- 
she  hath  proposed  to  exercise  the  power  of  appointment  by  the  said  will  of  the  said 
John  Williamson  given  to  and  vested  in  her  partially  but  completely  and  finally  and 
so  far  only  as  concerns  or  relates  to  the  said  sum  of  ,£;iO,000  jiart  of  the  said  sum 
of  £120,000  in  favour  of  the  said  John  (iillyatt  Booth  in  the  manner  hereinafter 
mentioned  :  Now  therefore  know  ye  and  these  presents  witness  that  in  ])ursuanco 
and  performance  of  the  desire  an<l  proposal  of  the  said  Hlizabeth  Booth  as  hereinafter 
expressed  and  for  carrying  the  same  into  ett'ect  and  for  and  in  consideration  of  the 
love  and  affection  which  she  hath  and  beareth  for  and  towards  the  said  .John  (iillyatt 
Booth  her  husband  and  for  settling  and  securing  some  certain  and  permanent  pro- 
vision for  his  benefit  from  and  after  her  decease  in  the  event  of  her  dying  in  his 
lifetime  she  the  said  Elizabeth  Booth  wife  of  the  said  John  (lillyatt  Booth  in 
pursuance  and  by  force  and  virtue  of  the  power  and  authority  to  her  for  [616]  that 
purpose  given  limited  or  reserved  by  and  contained  in  the  hereinafter  recited  will 
of  her  said  father  the  said  John  Williamson  as  aforesaid  and  of  all  and  every  other 
power  and  powers  authority  and  authorities  whatsoever  to  her  at  any  other  time  or 
times  or  in  anj'  other  manner  given  limited  or  reserved  or  belonging  to  or  vested  in 
or  enabling  her  in  this  behalf  in  anywise  howsoever  and  in  exercise  and  execution 
of  the  same  partially  but  completel}'  and  Hnally  aiul  so  far  only  as  concerns  or 
relates  to  the  said  sum  of  £30,000  part  of  the  said  sum  of  £120,000  and  without 
prejudice  to  the  exercise  and  execution  of  any  power  or  authority  now  vested  in 
her  the  said  Elizabeth  Booth  to  direct  and  appoint  the  residue  of  the  said  sum  of 
£120,000  doth  by  this  present  deed  or  writing  by  her  sealed  and  delivered  in  the 
presence  of  and  attested  by  the  credible  person  or  persons  whose  name  or  names  is 
or  are  intended  to  be  hereupon  indorsed  as  a  witness  or  witnesses  to  the  execution 
hereof  by  her  absolutely  and  irrevocably  direct  and  appoint  the  sum  of  £30,000  of 
lawful  money  of  Great  Britain  part  of  the  said  sum  of  £120,000  so  by  the  said  will 
of  the  said  John  Williamson  given  and  bequeathed  for  the  use  and  benefit  and  to 
be  at  the  absolute  disposal  of  the  said  Elizabeth  Booth  as  hereinbefore  is  mentioned 
of  the  stock  funds  and  securities  in  or  upon  which  the  said  sum  of  £30,000  shall  for 
the  time  being  be  laid  out  or  invested  unto  and  to  be  paid  or  assigned  transferred 
and  made  over  unto  the  said  John  Gillyatt  Booth  his  executors  administrators  or 
assigns  from  and  immediately  after  the  decease  of  the  said  Elizal)eth  Booth  in  case 
she  shall  happen  to  die  in  the  lifetime  of  the  said  John  Gillyatt  Booth  her  husband 
absolutely  to  and  for  the  proper  use  and  benefit  of  the  said  John  (iillyatt  Booth 
his  executors  administrators  or  assigns  or  otherwise  as  he  or  they  shall  direct  or 
appoint  and  to  or  for  no  other  intent  or  purpose  and  in  no  other  manner  whatso- 
ever." 

[617]  The  Defendant  the  Keverend  John  Alington  was  the  sole  surviving  executor 
of  the  will  of  John  Williamson  and  he  had  taken  from  John  (iillyatt  Booth  (who 
was  indebted  to  the  estate  of  John  Williamson  to  the  amount  of  £60,000)  an  assign- 
ment of  the  £30,000. 

The  estate  of  John  Williamson  turned  out  insufficient  to  pay  the  whole  legacy  of 
£120,000  in  full  and  the  Plaintiff  George  Booth  the  lunatic  excepted  to  the  Master's 
report,  which  in  eft'ect  declared  that  John  Gillyatt  Booth  was  entitled  to  the  whole 
of  the'  £30,000  as  a  certain  and  specific  sum  irrespective  of  the  amount  that  the 
estate  mio-h't  produce.  The  Plaintiff  contended  that  John  (Jillyatt  Booth  only  took 
this  sum^s  an  aliquot  part  of  the  £120,000  and  that  on  the  estate  turning  out 
insufficient  to  pay  the  whole  legacy  in  full  it  was  liable  to  abate  ratealjy  with  the 
other  proportions  left  by  the  will,  and  that,  the  appointment  being  made  under  the 
will  John  Gillyatt  Booth  was  consequently  in  the  .same  position  as  any  other  person 
taking  directly  under  the  will.  Since  the  death  of  John  Gillyatt  Booth,  John  Booth 
the  brother  of  the  lunatic  was  appointed  his  committee. 
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The  exception  came  on  to  be  heard  before  the  Vice-Chancellor  Stuart  on  the  16lh 
April  1856  when  His  Honour  allowed  the  exception  and  made  a  declaration  that  the 
£30,000  was  not  to  be  paid  at  all  events  but  rateably  out  of  the  £120,000.  From 
that'  decision  the  Defendant  D.  T.  Coulton  the  executor  of  John  Gillyatt  Booth  now 
appealed  to  the  Lord  Chancellor. 

Mr.  Bacon  and  Mr.  Hardy,  for  the  Appellant.  The  only  ground  on  which  the 
Vice-Chancellor  held  that  the  specific  sum  of  £30,000  appointed  ought  to  abate  was 
[618]  that  the  appointment  contained  the  words  "  part  of  "  but  we  submit  that  those 
wonls  are  oidy  descriptive  of  the  fund  on  which  the  appointment  was  to  operate.  It 
is  well  established  that  where  there  has  been  an  appointment  of  an  aliquot  part  of  a 
settled  sum  and  the  fund  sustains  a  loss  the  loss  must  be  borne  wholly  by  the  persons 
entitled  to  the  residue,  Oke  v.  Heath  (1  Ves.  135,  see  p.  U2),  Shelley  v.  Earsjiihl  (1 
Rep.  in  C.  110),  Humphreys  v.  Humphreys  (2  Cox,  184),  Burrow  v.  Close  (11  Ir.  Rep. 
391),  2  Sugd.  Powers,  p.  24  (ed.  6).  It  is  clear  that  the  part  appointed  would  not 
have  been  increased  if  the  fund  had  been  augmented  and  there  is  no  reason  why  it 
should  be  influenced  by  a  depreciation.  In  the  case  of  Rawlins  v.  M'Mahan  heiore 
your  Lordship  as  Vice-Chancellor  in  August  ;1851,  but  not  reported,  there  was  a 
power  of  appointment  over  a  sum  of  £12,000  among  children  of  whom  there  were 
seven,  and  the  donee  of  the  power  having  appointed  £1715  to  one  of  the  children 
and  the  fund  ultimately  only  realizing  little  more  than  £3000  it  was  held  by  your 
Lordship  that  the  appointee  was  entitled  to  be  paid  her  appointed  sum  in  full,  though 
there  could  be  no  doubt  but  that  the  appointment  was  intended  as  and  for  the  one- 
seventh  share  of  the  £12,000. 

Mr.  Malins  and  Mr.  Shebbeare  for  the  Plaintiff,  in  support  of  the  Vice-Chancellor's 
decision.  LTnder  the  will  of  the  testator  all  the  children  of  Mrs.  Booth  took  vested 
interests  in  default  of  appointment  and  the  power  if  exercised  could  only  take  effect 
as  a  testamentary  instrument  and  looking  at  it  as  such  it  must  be  read  as  if  made  by 
the  will  of  the  author  of  the  power  and  all  persons  taking  under  it  must  abate  pro- 
portionally. Un-[619]-less  a  contrary  intention  is  apparent  on  the  will  it  must  lie 
presumed  that  a  testator  considers  that  he  has  property  sufficient  to  answer  all  his 
legacies  and  that  he  has  an  equal  intention  that  all  his  legatees  should  be  equally 
paid  anfl  in  case  of  a  deficiency  of  assets  all  must  abate  equally  ;  Beeston  v.  Booth  (4 
Mad.  161),  Pafje  v.  Leajmu/well  (18  Ves.  463).  We  submit  that  the  £30,000  was  no 
more  appointed  than  the  residue  was  unappointed.  Mr.s.  Booth  used  the  expression 
"part  of"  as  equivalent  to  and  in  the  sense  of  "being  one-fourth  part  of"  and  under 
such  circumstances  there  can  be  no  doubt  as  to  the  correctness  of  the  Vice-Chancellor's 
construction.  The  case  of  Rawlins  v.  M'Mahon  was  decided  without  argument,  having 
been  heard  as  a  short  cause  on  the  eve  of  the  Long  Vacation. 

Mr.  Craig,  Mr.  Selwyn  and  Mr.  E.  Hawkins,  for  the  Defendant  the  Rev.  John 
Alington,  supported  the  decree. 

Mr.  Elmsley  and  Mr.  Mackeson,  for  J.  P.  Booth  another  brother  of  the  Plaintifi's. 
Mr.  Hardy,  in  reply,  cited  Petre  v.  Petre  (14  Beav.  196)  and  J'irian  v.  Mortlock  (21 
Beav.  252).  At  the  conclusion  of  the  argument  the  Lord  Chancellor  said  he  would 
not  then  finally  dispose  of  the  appeal  without  further  consideration  but  intimated  his 
opinion  that  the  case  was  not  governed  by  that  of  Pai/e  v.  Leapingwell  (18  Ves.  463) 
inasmuch  as  the  words  used  by  the  donee  of  the  power  in  the  present  instance  did 
not  appear  to  him  to  be  tantamount  to  an  appointment  of  an  [620]  aliquot  portion 
of  a  fund  but  indicated  rather  the  appointment  of  a  definite  sum. 

Di'c.  5.  The  Lord  Ch.\nxellor.  The  main  question  depends  upon  the  true 
construction  of  the  deed  of  appointment,  namely  whether  Mrs.  Booth  has  thereby 
appointed  the  sum  of  £30,000  absolutely  or  whether  she  only  intended  to  appoint 
one-fourth  part  of  the  sum  of  £120,000.  I  expressed  my  opinion  yesterday  on  this 
point  to  the  elfect  that  the  former  was  the  true  construction,  and  having  since  con- 
sidered the  matter  carefully  I  have  arrived  at  the  conclusion  that  that  opinioti  which 
I  at  first  formed  is  perfectly  correct.  I  think  the  appointrix  Mrs.  Booth  meant  to 
give  not  an  aliquot  part  of  what  she  had  power  to  appoint  but  an  absolute  sum  of 
£30,000  and  that  when  she  used  the  expression  "  part  of "  she  merely  meant  to 
designate  the  fund  out  of  which  the  £30,000  was  to  be  paid.  If  I  were  to  indulge 
in  speculation  as  to  the  intention  of  Mrs.  Booth  I  might  possibly  arrive  at  the  right 
solution  or  I  might  fail.     It  is  just  one  of  those  cases  in  which  it  is  the  duty  of  the 
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Court  to  extricate  the  meaning  from  the  language  and  the  words  used  imply  as 
plainly  as  language  can  speak  that  the  appointee  is  to  take  £30,000. 

The  only  point  which  at  first  presented  any  dittieulty  to  my  mind  was  the  clause 
in  the  appointment  which  speaks  of  "  the  stocks  funds  and  securities  in  or  \.\]m\ 
which  the  said  sum  of  £30,000  should  for  the  time  lieing  he  laid  out  or  invested  " 
but  I  think  that  Mr.  Hardy's  observation  is  correct  that  it  referred  onlv  to  the  stocks 
funds  and  securities  in  which  the  £30,000  might  happen  [621]  to  be  invested  at  the 
time  when  it  became  payable.  The  provision  is  supertiuous,  and  would  have  lieen 
implied  if  it  had  not  been  inserted.  With  all  deference  therefore  to  the  Vice- 
Chancellor  though  with  the  hesitation  which  I  always  feel  when  I  differ  from  the 
opinion  of  so  learned  a  Judge  I  think  Mrs.  Hooth  meant  to  appoint  an  absolute  sum 
of  £30,000.  I  need  not  speculate  upon  what  I  might  have  thought  if  she  had  gone 
on  to  say  "1  appoint  the  residue  to  my  children."  She  however  makes  no  aj^ioiiit- 
ment  of  the  residue  which  therefore  goes  in  accordance  with  the  direction  contained 
in  the  will  of  her  father.  The  decree  of  the  Vice-Chancellor  must  therefore  l>e  vaiied 
in  conformity  with  the  opinion  I  have  expressed. 

With  respect  to  the  manuscript  case  of  J^awlinx  v.  M'Mahon  which  was  referred 
to,  I  may  observe  that  I  have  since  looked  at  my  notes  of  that  case  ;  it  was  not 
heard  as  a  short  cause.  The  case  of  Chamhers  v.  Chanilnrs  (Moseley,  333)  was  then 
cited  though  it  has  not  been  cited  in  the  argument  of  the  present  case.  I  can  hardly 
say  that  I  (|uite  coincide  with  Lord  King  in  his  judgment  in  Chamhety  v.  Chamliers 
(Moseley,  3.33) :  it  was  decided  at  the  time  of  the  South  Sea  Bubble  when  there  were 
some  strange  decisions.  There  a  father  on  the  marriage  of  his  son  covenanted  to  lay 
out  £6000  in  a  purchase  of  lands  to  be  settled  in  strict  settlement  charged  with 
£2000  for  the  portions  of  younger  children  or  £3000  for  daughters  if  there  were  no 
sons  and  further  covenanted  to  settle  his  own  estate  on  his  son  and  the  heirs  male  of 
his  body.  The  money  by  being  subscribed  into  the  South  Sea  Company  was 
reduced  to  £3000  and  Lord  King  decided  that  the  eldest  son  was  not  to  bear  the 
loss  but  that  the  younger  children  were  to  abate  in  proportion. 

[622]  I  am  not  .satisfied  that  I  should  have  come  to  the  same  conclusion,  but  the 
principle  of  that  decision  does  not  influence  the  present  tpiestion  at  all,  because  Lord 
King's  decision  rested  on  the  ground  that  the  case  fell  within  the  principle  of  ]'a{)e 
V.  Leapingwell  (18  Ves.  -465)  and  he  understood  the  covenant  to  mean  that  a  particular 
sum  was  to  be  invested  in  a  particular  manner  and  that,  there  being  a  fund  so  invested, 
two-thirds  of  it  should  belong  to  the  eldest  son  and  his  issue  and  one-third  to  the 
other  children.  But  supposing  that  case  to  be  good  law,  still  it  is  not  applicable  to 
the  question  before  me  ;  and  as  at  present  advised  I  see  no  reason  to  doubt  that  my 
decision  in  Rawlins  v.  M'Mahaii  is  correct.  That  decision  rested  upon  the  same 
ground  as  that  on  which  my  judgment  is  now  founded.  If  a  person  having  power 
to  appoint  a  fund  gives  a  particular  sum,  and  describes  it  as  "  part  of  "  that  fund, 
what  right  has  the  Court  to  say  he  did  not  mean  to  give  that  particular  sum.  It  is 
always  the  safest  way  in  all  such  cases  to  adhere  to  the  exact  language,  if  you  can 
possibly  do  so  ;  any  other  interpretation  must  be  founded  on  mere  conjecture. 

[623]     Hesse  v.  Briaxt.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Dec.  6,  8,  1856. 

[S.  C.  5  W.  K.  108.] 

H.  and  B.  were  clients  of  the  same  solicitor  M.,  to  whom  B.  gave  an  authority  in 
writing  to  sell  certain  property.  Acting  on  this  authority  M.  entered  into  an 
agreement  with  H.  to  sell  the  property  to  him.  Held,  that  this  was  a  transaction 
in  which  there  was  a  necessity  for  the  utmost  openness  of  dealing,  and  the  Court, 
not  being  satisfied  that  this  existed  in  the  case  before  it,  refused  specific  perform- 
ance of  the  agreement  entered  into. 

The  question  in  this  case  was  whether  the  PlaintifT,  the  Kev.  James  Legrew 
Hesse  was  entitled  to  enforce  against  the  Defendant,  Frederick  Caleb  Briant,  the 
specific  performance  of  an  agreement  by  the  latter  to  sell  certain  premises  forming 
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the  sul)ject  of  the  contract.  Vice-Chancellor  Stuart,  before  whom  the  case  came  in 
.liiiic  l^'jO,  made  a  decree  in  the  Plaintiff's  favour,  and  the  Defendant  now  appealed. 
The  following  are  the  material  facts  of  the  case : — 

The  Plaintift' and  Defendant  were  both  clients  of  the  same  solicitor  Mr.  Mellersh  ; 
and  the  statement  in  the  bill  was,  that  on  the  6th  June  185.3  the  Defendant  gave 
Mr.  Mellersh  authority  to  sell  to  the  Plaintift"  the  premises  in  question,  and  that 
under  this  authority  Mr.  Mellersh  on  the  10th  June  18-53  entered  into  the  agree- 
ment with  the  Plaintiff  which  it  was  the  object  of  the  suit  to  enforce.  The  fact, 
that  such  an  authority  to  sell  was  given,  was  not  denied  by  the  Defendant,  but  he 
alleged  that  at  the  time  of  entering  into  the  agreement  he  was  completely  under  the 
control  of  Mr.  Mellersh,  and  he  insisted  that  the  position  in  which  Mr.  Mellersh 
stood  towards  both  parties  vitiated  the  contract,  and  that  under  the  circumstances  of 
the  ca.se  it  could  not  be  enforced.  There  was  a  great  deal  of  conflicting  evidence, 
much  of  it  being  directed  to  the  question  whether  there  had  not  been  fraud  and  mis- 
conduct on  the  part  of  Mr.  Mellersh  in  reference  to  the  contract  generally.  The 
mode  however  in  which  the  Lord  Chancellor  disposed  of  the  case  renders  it  necessary, 
in  addition  to  the  other  cir-[624]-cumstances  alluded  to  by  his  Lordship,  to  refer  only 
to  the  principal  point,  namely,  the  circumstances  which  led  to  and  attended  the 
giving  of  the  authority  by  the  Defendant  and  in  consequence  of  which  the  contract 
was  formerly  entered  into.  As  to  these  the  representations  made  by  the  Plaintift' 
and  Defendant  respectively  were  in  substance  as  follows  :— - 

The  Plaintift'  alleged  that  on  the  morning  of  the  6th  June  1853  the  Defendant 
came  to  the  office  of  i^Ir.  Mellersh  at  Godalming,  when  a  long  consultation  took  place 
between  him  and  Mr.  Mellersh  on  the  subject  of  the  propriety  of  selling  to  the 
Plaintiff  a  certain  part  of  the  property  about  which  there  had  been  some  negotiation 
between  the  Plaintiff  and  the  Defendant  as  far  back  as  the  year  IS-tS  when  an 
estimate  of  the  rental  and  value  had  been  made  and  reduced  into  writing  by  Mr. 
Johnson  the  managing  clerk  of  Mr.  Mellersh  ;  that  the  Defendant,  after  referring  to 
the  estimate  of  18-48  and  maturely  considering  the  subject,  came  to  a  determination 
in  the  presence  of  Mr.  Mellersh  and  Mr.  Johnson  to  sell  that  part  of  the  property  for 
£600,  and  accordingly  Mr.  Johnson  under  the  instructions  of  the  Defendant  wrote 
out  that  part  of  the  authority  which  related  thereto  ;  that  when  this  had  been  done 
the  Defendant  and  Mr.  Mellersh  directed  their  attention  to  another  part  of  the  pro- 
perty, and  it  was  suggested  (but  whether  in  the  first  instance  by  Mr.  Mellersh  or  the 
I'efendant  the  Plaintiff  was  unable  to  set  forth)  and  ultimately  determined  upon  by 
the  Defendant  that  the  offer  of  .sale  of  the  first-mentioned  part  of  the  property  to 
the  Plaintiff  should  be  coupled  with  an  oft'er  to  sell  him  the  other  part  for  X500  ; 
that  at  about  this  stage  of  the  interview  the  Plaintift'  called  at  Mr.  Mellersh's  oftice 
upon  other  business,  and  when  he  was  announced  to  Mr.  Mellersh  the  Defendant  and 
Mr.  Johnson  retired  into  another  room  before  the  [625]  Plaintift'  entered  Mr. 
Mellersh's  room,  and  that  Mr.  Mellersh  on  the  Plaintift"  entering  his  room  oft'ered 
both  properties  to  him  for  £1125  ;  that  the  Plaintiff  upon  the  price  being  mentioned 
was  rather  surprised  at  its  amount  but  said  he  would  con,sider  of  it,  and  as  he  was 
going  on  to  Guildford  would  return  in  the  evening  and  give  Mr.  Mellersh  an  answer, 
and  the  Plaintiff  then  left  the  oftice  ;  that  at  this  time  the  Plaintift"  did  not  know  that 
the  Defendant  was  with  Mr.  Johnson  in  another  room  ;  that  immediately  after  the 
Plaintift'  had  left,  Mr.  Mellersh  communicated  to  the  Defendant  what 'had  taken 
place  between  himself  and  the  Plaintift',  whereupon  Mr.  Johnson  acting  under  the 
instructions  of  the  Defendant  added  to  the  authority  that  part  which  related  to  the 
second  portion  of  the  property,  and  the  Defendant  then  signed  the  authority,  but 
particularly  requested  that  it  should  not  be  known  or  nientioned  ;  that  in  the 
evening  the  Plaintiff  returned  to  the  oftice  of  Mr.  Mellersh,  and  agreed  with  Mr. 
Mellersh  to  give  the  sum  asked  by  him  namely  £1125. 

The  statement  of  the  Defendant  in  reference  to  the  same  matter  was — that  he 
was  at  Mr.  Mellersh's  office  on  the  6th  June  1853,  and  that  on  that  occasion  Mr. 
Mellersh  advised  and  recommended  him  to  sell  the  property  in  question,  but  that  he 
did  not  state  that  the  Plaintiff  was  desirous  of  purchasing  though  he  the  Defendant 
was  aware  from  a  previous  conversation  that  the  Plaintiff'  wished  to  be  a  purchaser  : 
that  he  the  Defendant  did  not  see  the  Plaintiff  on  the  6th  June,  though  he  had  since 
been  informed  that  the  Plaintift"  was  at  Mr.  Mellersh's  house  while  he"  the  Defendant 
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was  there;  that  in  consequence  of  the  advice  ami  reciminuMKhitiun  of  Mr.  Mollersh, 
an  authority  was  preparetl  which  lie  the  Defendant  .sij,'nod  and  left  with  Mr  Mellersh  ; 
that  he  did  not  at  the  time  of  signing  the  authority  know  or  [626]  .suspect  that  Mr. 
Mellersh  was  the  solicitor  of  the  PlaintiH';  that  Air.  Mellersh  suppressed  and  kept 
secret  from  him  until  the  7th  October  18.')4  the  contract  entered  into  with  the 
Plaintirt  ;  that  Mr.  Mellersh  did  not  on  the  (ith  June  18.")3  communicate  to  him  any- 
thing that  had  taken  place  between  him  Mr.  Mellersh  and  the  IMaintitt",  and  did  not 
tell  him  or  lead  him  to  believe  that  he  had  had  an  interview  with  the  I'laintitf  on 
that  day,  or  that  he  was  acting  or  in  anywise  authorized  to  act  on  behalf  of  the 
Plaintift";  that  he  the  Defendant  did  not  give  instructions  for  the  preparation  of  the 
authority,  and  that  any  instructions  that  were  given  were  given  by  Mr.  Mellersh  ; 
that  he  did  not  request  that  the  documents  signed  by  him  should  not  he  known  or 
mentioned  but  that  Mr.  Mellersh  advised  him  not  to  speak  of  what  he  had  done. 

It  may  be  here  mentioned  that  the  Vice-ChancoUor,  in  making  the  decree  ap])ealed 
from,  expressed  his  opinion  that  the  evidence  as  to  unfairness  amounted  to  little  or 
nothing  that  seemed  important  to  Ilis  Honour's  mind,  and  as  to  the  rule,  which  it 
was  said  would  not  permit  a  person  in  a  confidential  relation  to  abuse  it  by  acting  on 
behalf  of  both  parties,  His  Honour  was  of  opinion,  that  he  could  oidy  ccjiisider  what 
was  done  by  the  Plaintiff  with  regard  to  the  contract  as  done  by  himself  on  his  own 
judgment,  that  there  were  none  of  the  circumstances  to  introduce  into  the  trans- 
action the  confidential  relation  in  the  matter  of  the  contract,  that  it  was  the  Plaintifi's 
contract  influenced  only  by  his  own  judgment  and  not  inHuenccd  at  all  by  Mr. 
Mellersh.  His  Honour  then  added, — "  If  there  had  been  upon  either  part  of  the  case 
even  a  doubtful  case  as  to  the  fairness  of  the  transaction,  or  if  the  case  had  been  one 
in  which  there  was  a  reasonable  colour  for  treating  Mr.  Mellersh  as  acting  on  behalf 
of  Mr.  Hesse  in  the  matter  of  the  contract,  the  jurisdiction  in  specific  performance 
being  a  discretionary  one,  it  [627]  would  I  think  have  l)een  the  duty  of  the  Court  to 
have  refused  its  assistance  to  the  performance  of  this  contract,  and  to  have  left  the 
Plaintiff  and  the  Defendant  reciprocally  to  any  remedies  they  might  have  at  law  ; 
but  in  my  opinion  the  case  is  one  in  which  on  both  grounds  the  defence  so  entirely 
fails,  that  I  cannot  satisfy  my  mind  that  I  should  be  justified  in  treating  the  contract 
as  an  invalid  contract,  or  otherwise  than  as  a  binding  contract  so  as  to  enforce  it  by 
the  decree  of  the  Court." 

Mr.  Bacon,  with  whom  was  Mr.  H.  Stevens,  for  the  Plaintiff,  supported  the  decree 
of  the  Vice-Chancellor. 

Mr.  Malins,  with  whom  was  Mr.  G.  M.  Gitfard,  for  the  Appellant.  He  submitted 
that  it  was  unnecessary  to  establish  any  case  of  direct  fraud  :  it  was  enough  to  shew 
that  the  contract  was  entered  into  under  circumstances  which  proved  that  the 
Defendant  was  not  adequately  protected,  and  it  was  clear  that  Mr.  Mellersh  was  in  a 
position  in  which  he  could  not  properly  protect  the  interests  of  both  parties.  He 
insisted  that  on  grounds  of  public  policy  the  contract  ought  not  to  be  enforced.  Mr. 
Mellersh  had  placed  himself  in  a  situation  in  which  his  interest  and  duty  conflicted, 
and  this  the  Court  would  not  permit :  his  conduct  also  had  not  been  straightforward  ; 
he  ought  on  the  6th  June  to  have  let  the  parties  meet.  He  cited  Ex  parte  James  (8 
Yes.  337),  Ex  parte  Bennett  (10  Ves.  381),  In  re  Bhi/e'.t  Trust  (1  Mac.  &  G.  488). 

Mr.  Bacon  replied. 

He  inssisted  that  there  was  no  positive  rule  against  a  [628]  solicitor  acting  for 
both  parties  in  a  case  of  this  kind  ;  and  that  in  the  present  instance  everything  had 
been  fairly  and  properly  done. 

The  Lord  Chancellor.  The  law  applicable  to  cases  of  this  nature  has  been 
well  settled  for  upwards  of  half  a  century  :  the  simple  question  is  what  are  the 
obligations  imposed  on  a  person  who  deals  for  his  own  benefit  or  as  the  agent  of 
anotiier  with  the  property  of  one  to  whom  he  stands  in  a  fiduciary  character.  I  (piite 
ao-ree  with  what  fell  on  this  subject  from  Lord  Eldon  in  Ex  parte  Bennett  where, 
afludint/  to  the  facts  of  that  case,  he  says  (10  Ves.  400),— "Upon  the  general  rule 
both  th'e  solicitor  and  the  Commissioner  have  duties  imposed  upon  them  that  prevent 
their  buying  for  themselves  and  if  that  is  the  general  rule  it  follows  of  necessity  that 
neither  of  them  can  be  permitted  to  buy  for  a  third  person,  for  the  Court  can  with  as 
little  effect  examine  whether  that  was  done  by  making  an  undue  use  of  the  informa- 
tion received  in  the  course  of  their  duty  in  the  one  case  as  in  the  other."      The 
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principle  to  be  deduced  from  the  decided  cases  is,  that  there  must  be  entire  good 
fiiith  and  in  the  instance  of  a  solicitor  it  is  incumbent  upon  him  to  satisfj'  the  Court 
that  he  has  done  as  much  for  his  client  as  he  would  have  done  if  the  purchaser  had 
been  a  third  person.  I  think  this  principle  applies  to  almost  all  cases,  and  applying 
it  to  the  one  before  me  I  do  not  come  to  the  same  conclusion  as  that  arrived  at  by 
the  Vice-Chancellor.  r      ,    ^.  •        t 

The  first  question  is  was  Mr.  Mellersh  acting  as  the  solicitor  for  both  parties ;  i 
think  that  he  was,  but  if  I  had  any  doubt  on  the  subject,  it  would  be  as  to  whether 
[629]  he  was  acting  for  Mr.  Briant.  It  is  quite  clear  that  he  was  all  along  acting  as 
the  professional  adviser  of  Mr.  Hesse,  who  had  consulted  him  on  the  matter  of  this 
purchase,  as  appears  by  the  items  in  his  bill  of  costs  which  is  in  evidence.  He  must 
also  be  taken  to  have  been  acting  for  Mr.  Briant.  Such  being  the  case,  there  was 
a  necessity  for  the  most  perfect  good  faith  and  openness  of  dealing.  Was  there 
however  this  openness  and  good  faith  1  In  my  opinion  there  was  not.  It  appears 
that  on  Friday,  the  3d  June,  Mr.  Mellersh  had  an  interview  with  Mr.  Briant :  on  the 
next  day  he  wrote  to  Mr.  Hesse  telling  him  that  the  property  was  for  sale ;  and 
having  previously  appointed  Mr.  Briant  to  be  with  him  on  Monday  the  6th,  he  writes 
to  Mr.  Hesse  and  desires  him  to  come  on  that  day  in  order  to  treat.  Now  I  don't 
find  that  this  was  ever  communicated  to  Mr.  Briant,  though  it  was  very  important 
to  a  man  in  the  Defendant's  position  to  know  who  was  likely  to  become  the  purchaser, 
as  if  he  had  known  that  Mr.  Hesse  was  the  person,  he  might  have  insisted  upon  his 
fiving  a  higher  price.  If  then  that  was  not  communicated,  it  would  in  my  opinion 
upset  the  whole  transaction,  because  any  fact  which  ought  to  have  been  made  known 
and  which  was  not  communicated  would  be  enough  for  that  purpose.  The  Plaintiff 
came  to  Mr.  Mellersh 's  office  accordingly  and  had  an  immediate  offer  of  the  property 
made  to  him  which  he  accepted.  There  is  considerable  complication  in  the  evidence 
as  to  whether  the  Defendant,  who  was  at  the  office  at  that  time,  was  made  acquainted 
with  this  fact,  and  knew  who  was  the  purchaser.  The  more  direct  testimony  is  that 
Mr.  Hesse's  name  was  not  mentioned  to  Mr.  Briant,  and  that  Mr.  Briant  did  not  know 
that  he  was  there.  I  think  it  very  unlikely  that  any  express  authority  had  been  then 
given  by  the  Defendant  to  sell  to  the  Plaintiff,  judging  from  the  language  of  the 
letter  in  which  Mr.  Mellersh  subsequently  communicated  the  fact  [630]  of  the  sale  to 
the  Defendant,  and  in  which  he  does  not  mention  the  name  of  the  purchaser. 

The  circumstances  shew  conclusively  to  my  mind  that  there  was  not  that  fair  open 
dealing  between  the  parties  which  the  relation  in  which  they  stood  to  each  other 
demanded.  Although,  therefore,  I  do  not  lay  it  down  that  an  agent  cannot  act  for 
and  bind  opposing  parties,  yet  it  must  appear  that  the  principals  were  at  arms'  length 
in  the  transaction  :  and  it  would  require  a  very  strong  case  to  make  this  out  where, 
as  in  the  present  instance,  a  vendor  and  purchaser  are  together  in  the  same  house, 
but  the  vendor  is  excluded  from  the  room  where  the  negotiation  is  going  on,  and  the 
agent  does  not  disclose  to  them  both  the  whole  nature  of  the  dealing.  Mr.  Briant 
having  entrusted  to  Mr.  Mellersh  the  conduct  of  the  sale,  it  seems  to  me  quite 
impossible  to  sanction  such  a  proceeding  as  that  which  took  place.  The  case  is  not 
in  my  opinion  one  in  which  relief  ought  to  have  been  granted,  but  one  in  which  the 
bill  ought  to  have  been  dismissed  with  costs. 


[631]     Smith  v.  Spencer.     Before  the  Lord  Chancellor  Lord  Cranworth. 
Dec.  9,  10,  II,  1856. 

[S.  C.  3  Jur.  N.  S.  193  ;  4  W.  R.  729  ;  5  W.  R.  136.     See  In  re  Heafhcote's  Trusts,  1873, 
L.  R.  9  Ch.  49,  n. ;  O'Malwnsy  v.  Burdett,  1874,  L.  R.  7  H.  L.  398.] 

A  testatrix  devised  to  trustees  certain  freehold  premises  in  trust  to  receive  the  rents 
and  after  paying  thereout  all  proper  outgoings  and  applying  thereout  if  they 
thought  fit  any  money  towards  the  maintenance  of  F.  S.  to  let  the  residue  accumu- 
late until  F.  S.  should  attain  twenty-one  and  then  to  pay  such  accumulations  to 
him  but  if  he  should  die  under  such  age  without  leaving  issue  living  at  his  decease 
then  such  accumulations  should  be  applied  for  the  benefit  of  the  person  to  whom 
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and  in  the  like  manner  and  form  as  the  premises  were  limited  in  the  like  event, 
and  when  F.  S.  should  have  attained  twenty-one  then  the  trustees  wore  to  stand 
seised  of  the  premises  in  trust  for  him  in  fee,  but  if  he  should  not  leave  any  issue 
living  at  his  decease  then  the  trustees  should  stand  seised  of  the  premises  iii  trust 
for  A.  S.  in  fee,  and  if  A.  S.  should  not  leave  any  issue  living  at  her  decease  then 
over.  F.  S.  attained  twenty -one,  and  died  without  ever  having  had  issue.  Held, 
on  the  construction  of  the  will,  that  the  premises  vested  in  F.  S.  in  fee  «n  his 
attaining  twenty-one  subject  to  be  divested  in  the  event  of  his  dying  without  issue, 
which  event  having  happened  the  limitation  over  in  favour  of  A.  S.  took  etlect. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart  upon  .luestions  of 

construction  arising  on  the  will  of  Esther  Houldin,  and  to  determine  which  a  special 
case  was  submitted  for  the  opinion  of  the  Court  under  the  Act  i:\  \-  14  Met.  c.  .'io. 

The  case  stated  that  E.  Houldin  by  her  will,  dated  the  24th  December  l«L",t,  gave 
and  devised  as  follows, — "1  give  and  devise  unto  and  to  the  use  of  .lohn  Hott  and 
John  Hopkins  and  their  heirs  all  my  freehold  messuages  or  tenements  mnlthouses 
buildings  land  and  appurtenances  situate  in  Warwick  Street  Bordesley  near  Hirming- 
ham  aforesaid  upon  trust  that  the  said  John  Bott  and  John  Hopkins  and  the  sur- 
vivor of  them  and  his  heirs  or  their  or  his  assigns  shall  receive  the  yearly  rents  of 
the  said  premises  and  after  paying  thereout  all  proper  outgoings  for  repairs  or  other- 
wise and  applying  thereout  if  they  or  he  shall  think  fit  so  to  do  any  money  in  or 
towards  the  maintenance  education  or  other  lienefit  of  Frederick  Sanuiel  Spencer  son 
of  my  late  niece  Esther  Spencer  shall  let  the  residue  of  such  rents  accunnilate  from 
my  decease  until  he  shall  attain  his  full  age  of  [632]  twenty-one  years  And  then 
shall  pay  such  accumulations  to  him  but  if  he  shall  die  under  such  age  and  not  leave 
any  child  children  or  issue  living  at  his  decease  or  then  leaving  such  if  all  such  chil- 
dren or  issue  then  living  should  afterwards  die  under  the  age  of  twenty-one  years 
and  without  issue  living  at  his  her  or  their  death  or  respective  deaths  then  such 
accumulations  if  any  shall  be  applied  for  the  benefit  of  the  like  other  person  or  per- 
sons and  in  like  manner  and  form  as  in  the  like  event  such  ^^'arwick  Street  premises 
are  limited  in  this  my  will  and  when  the  said  Frederick  Samuel  Spencer  shall  have 
attained  his  age  of  twenty-one  years  then  shall  stand  seised  of  the  said  Warwick 
Street  premises  upon  trust  for  him  his  heirs  and  assigns  for  ever  But  if  he  should 
not  leave  any  child  children  or  issue  living  at  his  decease  or  then  leaving  such  if  all 
such  child  children  or  issue  then  living  should  afterwards  die  under  the  age  of  twenty- 
one  years  and  without  any  issue  living  at  his  her  or  their  death  or  respective  deaths 
then  such  trustees  or  trustee  shall  from  thenceforth  stand  seised  of  the  said  Warwick 
Street  premises  upon  trust  for  my  niece  Ann  Smith  her  heirs  and  assigns  for  ever 
And  if  the  .said  Ann  Smith  should  not  leave  any  child  children  or  issue  living  at  her 
decease  or  then  leaving  such  if  all  such  child  children  or  issue  then  living  should 
afterwards  die  under  the  age  of  twenty-one  years  and  without  leaving  an\'  issue 
living  at  his  her  or  their  death  or  respective  deaths  then  such  trustees  or  trustee 
shall  from  thenceforth  stand  seised  of  the  said  W^arwick  Street  premises  upon  trust 
for  my  relations  George  Groves  Rose  Hannah  Groves  and  Lydia  Groves  in  equal 
shares  as  tenants  in  common  and  for  their  respective  heirs  and  assigns  for  ever." 

The  case  then  stated  that  the  testatrix  died  on  the  7th  January  1830,  that 
Frederick  Samuel  Spencer  attained  twenty-one  in  1845,  and  died  on  the  Ml  March 
185.5  [633]  without  ever  having  had  issue,  leaving  the  Defendant  John  Spencer  (the 
only  son  of  his  father's  only  brother  William  Spencer)  his  first  cousin  and  heir  at  law 
him  .surviving;  that  Ann  Smith  intermarried  with  the  Plaintiff  William  Smith  ;  that 
Lydia  Groves  on  the  9th  June  1835  intermarried  with  the  Defendant  Charles  Had- 
duck  ;  that  the  Plaintiff  Ann  Smith  and  the  Defendant  Lydia  Hadduck  respectively 
concurred  in  the  case  in  their  own  right. 

The  case  then  stated  that  the  following  (|uestions  had  arisen  between  the  persons 
claiming  to  be  interested  under  the  will  of  Esther  Houldin  as  to  the  construction  of 

the  said  will: First,  whether  the  Plaintiff  Ann  Smith   took  upon   the  decease  of 

Frederick  Samuel  Spencer  without  leaving  issue  living  at  his  death  an  equitable 
estate  in  fee-simple  in  the  Warwick  Street  premises  defeasible  in  the  event  of  her 
dying  without  issue  living  at  her  decease,  or  what  other  estate  if  any  in  the  said 
premises   the   Plaintiff  Ann    Smith    took    under   the  will;    or,   Secondly,   whether 
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Frederick  Samuel  Spencer  upon  attaining  his  age  of  twenty-one  years  acquired  an 
absolute  indefeasilile  equitable  estate  in  fee-simple  in  the  Warwick  Street  premises. 

The  matter  came  on  before  Vice-Chancellor  Stuart  on  the  11th  July  185(3,  when 
His  Honour  made  an  order,  declaring  that  Frederick  Samuel  Spencer  having  attained 
the  age  of  twenty-one  years  and  having  died  without  leaving  issue  living  at  his 
decease,  the  limitation  over  in  favour  of  Ann  Smith  took  effect. 

The  Defendant  John  Spencer,  the  heir  at  law  of  F.  S.  Spencer,  appealed  from  this 
order,  on  the  ground  that  the  declaration  ought  to  have  been  that  F.  S.  Spencer  upon 
attain'ing  twenty-one  acquired  an  absolute  inde-[634]-feasible  equitable  estate  in  fee- 
simple   in   the   Warwick  Street   premises.     The  appeal  now  came  on   for  hearing 

accordingly.  ,    ,    ,        . 

Mr.  Selwyn  and  Mr.  T.  Terrell,  for  the  Appellant.  They  contended  that  it  was 
clear  that  the  gift  of  the  accumulations  of  the  rents  was  absolute  in  the  event  of  Y. 
S.  Spencer  attaining  twenty-one,  and  submitted  that  the  same  event  was  to  be  taken 
as  regulating  the  vesting  of  the  corjms  of  the  estate,  and  that  F.  S.  Spencer  having 
attained  twenty-one  the  fact  of  his  dying  without  issue  could  make  no  difference,  the 
gift  over  being  only  to  take  effect  in  the  like  event  as  that  which  applied  to  the 
accumulations  the  interest  in  which  had  clearly  become  absolute.  They  insisted  that 
the  "eneral  rule  of  construction  in  cases  like  the  present  was,  that  where  a  particular 
time  was  fixed  for  the  happening  of  a  contingency  and  there  was  a  defeazance,  the 
defeazance  would  have  reference  only  to  the  happening  of  the  event  within  the 
period  fixed.  They  referred  to  Edwanh  v.  Edwards  (15  Beav.  357),  Brotherton  v.  Burif 
(18  Beav.  65),  Da  Costa  v.  Keii-  (3  Russ.  360),  Home  v.  Fillans  (2  Myl.  &  K.  15). 

The  Lord  Chancellor  (without  calling  upon  the  Respondent)  said,  he  thought 
that  the  Vice-Chancellor  was  perfectly  right,  and  without  expressing  any  opinion  on 
the  rule  of  construction  which  had  been  relied  upon,  the  rule  must  give  way  to  the 
express  words  in  this  will  which  in  his  opinion  were  conclusive  against  the  conten- 
tion of  the  Appellant:  he  should  therefore  dismiss  the  appeal  and  say  nothing  about 
the  costs. 

[635]  The  Lord  Chancellor  mentioned  the  case  on  the  following  day  (Dec.  10),, 
and  stated  that  having  disposed  of  it  without  hearing  both  sides  he  would  prefer  that 
it  should  be  regularly  argued,  and  it  might  therefore  come  again  into  the  paper  as  a 
part  heard  appeal. 

Dec.  11.  Mr.  Craig  and  Mr.  Springall  Thompson,  for  the  Plaintiff  A.  Smith, 
supported  the  decision  of  the  Vice-Chancellor. 

They  noticed  the  argument  of  the  other  side  and  relied  on  the  words  of  the  will  : 
they  distinguished  the  present  case  from  Home  v.  Fillans  (2  Myl.  &  K.  15),  and  likened 
it  to  Boraston's  case  (3  Rep.  19)  and  Goodtitle  v.  ll'liUhtj  (1  Burr.  228). 

[The  Lord  Chancellor  mentioned  Ackers  v.  Phipps  (9  Bli.  430  ;  9  CI.  &  Fin.  583).] 

Mr.  A.  Boyd  Purcell  appeared  for  L.  Hadduck  whose  interest  was  similar  to  that 
of  the  Plaintiff. 

He  commented  on  Beachcroft  v.  Broome  (4  T.  R.  441)  and  Glover  v.  Monckton  (3 
Bing.  13). 

Mr.  Selwjm  replied  and  relied  on  Edwards  v.  Edwards  (15  Beav.  357). 

The  cases  of  Doe  v.  Lea  (3  T.  R.  41)  and  Manjiekl  v.  Dugard  (1  Eq.  Ca.  Abr.  195) 
were  also  mentioned  and  commented  on  in  the  course  of  the  argument. 

[636]  The  Lord  Chancellor  said,  he  was  glad  that  the  case  had  been  fully 
argued,  though  the  result  was  that  he  had  come  to  the  same  conclusion  at  which  he 
had  formerly  arrived. 

His  Lordship,  after  noticing  that  cases  like  the  present  generally  depended  each 
on  its  own  particular  circumstances,  went  into  a  minute  examination  of  the  wording 
of  the  will,  and  stated  his  opinion  to  be  that  the  gift  to  F.  S.  Spencer  was  not  a  con- 
tingent gift  as  in  the  case  of  Home  v.  Fillans  ('2  Myl.  &  K.  15)  but  an  absolute  gift. 
On  the  death  of  the  testatrix  the  property  vested  in  F.  S.  Spencer  on  his  attaining 
twenty-one  as  equitable  tenant  in  fee  subject  to  be  divested  in  the  event  of  his  dying 
without  issue,  which  event  had  happened.  The  appeal  must  therefore  be  dismissed, 
but  without  costs. 

His  Lordship  subsequently  handed  to  the  reporters  the  following,  in  reference  to 
a  portion  of  the  Appellant's  argument  of  which  no  particular  notice  was  taken  in 
the  judgment. 
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''  The  argument  of  the  Appellant  de.hiced  from  the  clause  as  to  the  disposition 
ot  the  accumulated  rents  m  the  event  of  F.  S.  Sj.encer  .Iving  under  twenty  one  with 
out  issue  living  at  his  decease,  is  evidentlv  founded  on  a  fallncv.  The  trustees  are 
directed  to  stand  seised  of  the  rwjnis  of  the  estate  in  trust  for  F.  S.  Spencer  and  his 
heirs,  but  \vith  an  executory  devise  over  in  case  he  should  die  without  issue  living 
at  his  death,  that  is,  in  case  he  should  so  die  either  under  twentv-ono  or  not  under 
twenty-one. 

[637]  "The  clause  as  to  the  accumulated  rents  provides  that  thev  shall,  in  case 
F.  S.  bpencer  should  die  under  twenty -one  and  without  issue  living  at  his  decease, 
go  to  the  persons  who  on  that  event,  that  is,  his  death  under  twenty-one  without 
issue,  would  take  the  corpitK ;  but  that  is  one  of  the  events  on  which  the  executory 
devise  over  IS  to  take  eflect :  therefore  the  accumulated  rents  must  then  go  to  the 
executory  devisee  of  the  m-piix.  It  does  not  however  follow  that,  because  in  such  a 
case  the  coi-/nis  and  the  rents  go  together,  therefore  the  o„jms  is  never  to  go  over 
unless  when  the  accumulated  rents  are  to  go  in  the  same  channel  :  these  are  to  go 
over  only  when  F.  S.  Spencer  dies  under  twenty-one  without  issue  living  at  his 
decease  ;  the  corjnis  is  to  go  over  at  whatevei'  age  he  dies,  provided  onlv  he  leaves  no 
issue  living  at  his  decease.  I  have  .said,  dies  without  issue  living  at  "his  decease  :  1 
am  aware  that  the  provision  extends  also  to  the  case  of  his  leaving  issue  but  such 
issue  dying  under  twenty-one.     This  however  makes  no  difference  in  principle." 

[638]     Otter  r.  Lord  Vaux  .vnd  Others.     Before  the  Loi-d  Chancellor  Lord 
Cran worth.     Dec.  19,  IH.'jfi. 

[S.  C.  2  K.  &  J.  650 ;  26  L.  J.  Ch.  128  ;  :?  ,Tur.  X.  S.  1(>9  ;  .5  W.  U.  188.  See  .4dam.'< 
V.  Jnr/ell,  1877,  5  Ch.  D.  641  ;  (M-uhloss  Gopaldoss  v.  Jiamlnix  Seochaiul,  1884,  L.  R. 
11  Ind.  App.  1.31.] 

A  mortgagor  having  made  two  successive  mortgages  of  his  estate  to  different  persons 
purchased  the  estate  from  the  first  mortgagee  .selling  under  a  power  of  sale  con- 
tained in  his  mortgage  :  the  purchase-money  was  not  sutticient  to  pay  off"  the  first 
mortgage.  Held,  that  the  mortgagor  could  not  by  this  purchase  defeat  the  title  of 
the  second  mortgagee. 

Whether  this  would  be  the  case  if  the  estate  had  been  sold  to  a  stranger  and  subse- 
quently purchased  from  such  stranger  by  the  mortgagor.     Qiiare. 

The  bill  in  this  suit  was  filed  by  Charles  Otter,  claiming  under  a  transfer  from 
W.  F.  Geach  of  a  second  mortgage  on  a  certain  freehold  estate  called  the  Hedwas 
estate  in  Monmouthshire,  and  it  prayed  the  u.^ual  account,  and  the  payment  of  what 
should  be  found  due  on  the  security,  and  in  default  that  the  Defendants  might  be 
foreclosed.  The  first  Defendants  on  the  record  were  Lord  Vaux  and  .1.  C.  ^lostyu, 
the  executors  of  H.  Most}'!!  who  was  an  equitalile  mortgagee  of  the  pi'emi.scs  under 
a  deposit  of  deeds  made  subsequently  to  a  puichase  of  the  estate  by  \V.  Llewellyn 
the  party  entitled  to  the  equity  of  redemption  from  H.  (Joude  the  first  mortgagee 
selling  under  a  power  of  sale  contained  in  his  security  :  the  other  Defendants  were 
the  said  W.  Llewellyn,  the  representatives  of  M'.  Williams  a  mortgagee  ranking  third 
at  the  time  of  the  sale,  and  Mary  Llewellyn  a  mortgagee  under  a  deed  executed 
subsequently  to  the  sale  and  expressly  made  subject  to  the  charge  of  the  first 
Defendants.  The  Plaintifi"  claimed  under  the  cii'cumstances  to  have  become  first 
mortgagee  on  the  estate  :  the  executors  of  H.  Mostyn  and  M.  Llewellyn,  on  the 
other  hand,  claimed  to  have  pi'iority  over  the  Plaintitt",  on  the  gi-ound  that  W. 
Llewellyn  had  by  means  of  his  purchase  acquii'ed  a  new  title  to  the  estate.  Vice- 
Chanceilor  Wood,  before  whom  the  case  originally  came,  made  a  decree  dated  the 
19th  June  1856  in  favour  of  the  Plaintiff,  and  fiom  this  decree  the  Defendant  Mary 
Llewellyn  now  appealed.     The  following  weie  the  facts  giving  rise  to  the  question. 

[639]  Bj'  indentures  of  lease  and  relea.se,  dated  the  l-'Uh  and  14th  October  18.37, 
the  Bedwas  estate,  which  was  then  vested  in  .Tane  Llewellyn  widow  for  life  with 
remainder  in  fee  to  her  son  the  Defendant  William  Llewellyn,  was,  togethei-  with 
other  estates  (all  the  property  of  Llewellyn  Llewellyn  deceased  the  late  husband  of 
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Jane  Llewellyn  and  father  of  William  Llewellyn)  conveyed  to  Henry  Goude  by  way 
of  mortgage  to  secure  £4000  and  interest ;  and  Jane  Llewellyn  and  William  Llewellyn 
covenanted  with  Henry  Goude  to  pay  the  mortgage  money  and  interest,  and  for  title 
in  the  usual  way  ;  and  the  deed  contained  a  power  of  sale  to  be  exercised  by  Henry 
(Joudc  in  default  of  pa^'ment. 

By  indentures  of  lease  and  release,  dated  the  12th  and  13th  days  of  January  1838, 
after  reciting  the  making  of  the  mortgage  to  H.  Goude,  Jane  Llewellyn  and  William 
Llewellyn  concurred  in  conveying  the  same  estates  to  W.  F.  Geach  in  fee  "subject  to 
the  said  mortgage  for  £4000  to  the  said  Henry  Goude  "  by  way  of  mortgage  to  secure 
£15l'0  and  interest;  and  the  mortgage  contained  covenants  by  J.  Llewellyn  and 
W.  Llewellyn  to  pay  the  £1520  and  interest  and  for  title  including  a  covenant  for 
further  assurance  of  the  mortgaged  premises  "subject  as  aforesaid"  to  W.  F.  Geach 
in  fee  by  Jane  Llewellyn  and  William  Llewellyn  and  their  heirs  and  "all  other 
persons  whosoever  having  or  lawfully  or  equitably  claiming  or  who  shall  or  may 
have  or  lawfully  or  equitably  claim  any  estate  right  title  or  interest  in  or  to  the  said 
hereditaments." 

A  memorandum  of  this  second  mortgage  was  indorsed  upon  the  first  mortgage 
deed. 

By  indenture  dated  the  15th  January  1838  the  Bedwas  estate  was  further  mort- 
gaged to  W.  Williams  to  secure  [640]  £450  and  interest,  and  a  memorandum  of  this 
mortgage  was  indorsed  on  the  indenture  of  the  14th  October  1837. 

By  indenture  dated  the  6th  July  1838  W^  F.  Geach  assigned  his  mortgage 
security  to  the  Plaintiff  in  the  present  suit. 

On  the  28th  January  1840,  H.  Goude,  acting  on  the  power  of  sale  contained  in 
his  mortgage  deed,  put  up  the  Bedwas  estate  for  sale  by  public  auction,  but  it  was 
bought  in.  About  a  fortnight  afterwards,  and  acting  under  the  same  power,  he 
contracted  to  sell  the  estate  to  one  John  Davies  for  £1150.  J.  Davies  afterwards 
agreed  to  give  up  his  interest  in  the  contract  in  favour  of  W.  Llewellyn  for  £5,  and 
signed  a  memorandum  to  that  effect.  In  pursuance  of  this  agreement  W.  Llewellyn 
paid  the  £1150,  and  by  indentures  of  lease  and  release,  dated  the  3d  and  4th  August 
1840,  H.  Goude  conveyed  the  Bedwas  estate  to  W.  Llewellyn.  It  was  distinctly 
denied  that  there  was  any  previous  understanding  between  J.  Davies  and  W. 
Llewellyn,  or  that  J.  Davies  had  contracted  to  purchase  otherwise  than  on  his  own 
account  and  as  a  bona  fiile  purchaser. 

H.  Goude  sold  the  rest  of  the  property  comprised  in  his  mortgage  to  other 
persons  ;  but  it  did  not  appear  that  the  whole  of  the  purchase-money  received  by 
him  for  all  the  property,  including  the  Bedwas  estate,  exceeded  the  amount  of  his 
mortgage  debt. 

In  May  1844  William  Llewellj'n  deposited  the  indentures  of  the  3d  and  4th 
August  1840  with  H.  Mostyu  by  way  of  equitable  mortgage  to  secure  £140  and 
interest;  and  H.  Mostyn  having  died  in  August  1845  this  mortgage  became  vested 
in  the  Defendants  Lord  Vaux  and  J.  C.  Mostyn  his  executors.  H.  Mostyn  had  [641] 
been  concerned  as  agent  for  H.  Goude  in  the  sale  to  W.  Llewellyn,  and  had  notice  of 
the  mortgages  to  W.  F.  Geach  and  W.  Williams. 

By  indenture  dated  the  21st  May  1853  W.  Llewellyn  conveyed  the  Bedwas  estate 
to  Mary  Llewellyn  by  way  of  mortgage  to  secure  the  payment  of  £1192,  10s.  and 
interest  subject  to  the  equitable  mortgage  of  H.  Mostyn.  It  was  stated  that  the 
greater  portion  of  this  money  had  been  borrowed  by  W.  Llewellyn  from  Mary 
Llewellyn  for  the  purpose  of  making  the  purchase  of  the  estate  from  H.  Goude. 
M.  Llewellyn  had  notice  of  the  mortgage  to  W.  F.  Geach. 

A  report  of  the  case,  as  heard  by  the  Vice-Chancellor,  will  be  found  in  the  2d 
Volume  of  Messrs.  Kay  and  Johnson's  Reports,  p.  650. 

Mr.  James  and  Mr.  G.  M.  Giffard,  for  the  Plaintiff,  supported  the  decree.  The 
question  is  whether  any  dealing  between  the  mortgagor  and  first  mortgagee  with 
the  mortgaged  property  can  cut  down  the  security  of  the  second  mortgagee,  in  other 
words,  whether  a  mortgagor  who  gets  in  a  first  mortgage  can  hold  it  against  the 
second  mortgagee.  The  cases  of  Doe  v.  Pott  (2  Douglas,  709),  Frazer  v.  Jmiea  (5  Hare, 
475),  Smitli  V.  Chichester  (1  Connor  &  Lawson,  486)  and  Pcr.we  v.  Persse  (before  the 
House  of  Lords  1856  ;  since  reported  5  H.  L.  Ca.  682),  shew  that  a  mortgagor  cannot 
be  allowed  to  set  up  any  interest  acquired  by  himself  against  his  mortgagee.     Apply- 
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iiig  this  principle  to  the  present  case  the  decree  made  by  the  Vico-Chancollor  was 
clearly  right.  The  case  was  in  fact  [642]  governed  hv  the  decision.s  in  Ttndmin  v. 
i<teere  (3  Mer.  210),  l'arr>j  v.  n'ri,jht  (5  lluss.  Ul')  and  Smith  v.  J'/iilli/).'!  {I  Keen,  (;94). 
The  mortgagor  was  bound  l)y  his  covenant  for  further  assurance  ;  the  Defendant 
also  had  notice  of  the  Plaintiff's  title. 

Mr.  Amphlett  and  Mr.  C.  Ivoupell,  for  the  Appellant.  They  drew  attention  to 
the  fact  that  this  was  not  the  case  of  a  purchase  by  the  mortgagor  from  the  inort 
gagee,  the  property  having  been  bought  by  J.  Davies  and  purchased  from  him  by 
W.  Llewellyn.  The  Plaintiflf's  charge  was  on  the  e(iiiity  of  redemption  and  that 
was  destroyed  by  the  exercise  of  the  power  of  sale.  They  submitted  that  the  estate 
acquired  by  W.  Llewellyn  as  purchaser  was  an  entirely  liew  estate  and  was  not  one 
which  he  was  bound  to  convey  under  his  covenant  for  further  assurance  :  to  hold  the 
contrary  would  be  to  turn  the  covenant  into  one  for  further  security.  They  com- 
mented on  I'ouliinn  v.  Steere  and  the  other  authorities  referred  to  by  the  Plaintirt', 
insisting  that  the  present  case  was  distinguishable  from  them  in  its  circumstances 
and  was  not  governed  by  them  :  they  also  referred  to  Greijfj  v.  Jrrott  (Lloyd  i^:  (iould, 
246)  and  Jraits  v.  Si/me'i  (1  De  G.  Mac.  &  G.  240)  as  shewing  that  the  decision  in 
Toulmin  v.  Steere  was  not  approved  of  and  ought  not  to  be  followed. 

The  Lord  Chancellor.  I  will  not  trouble  you  Mr.  James  to  reply,  as  I  have 
no  doubt  upon  this  case.  The  general  principle,  that  a  mortgagor  cannot  set  up 
against  his  own  incumbrancer  any  other  incumbrance  created  ])y  himself,  is  a  propo- 
[643]-sition  that  I  think  has  never  been  controverted.  In  Tonlnun  v.  Steere.  (3  Mer. 
210),  and  one  or  two  other  cases  I  believe  that  have  followed  it,  that  principle  was 
carried  to  an  extent  which  has  been  questioned,  perhaps  it  is  now  considered  as 
settled,  but  it  was  carried  to  an  extent  that  might  have  admitted  of  an  argument 
against  it.  In  Tmdinin  v.  Steere  it  was  held  that  a  prior  incumbrancer  of  a  mortgagoi' 
putting  himself  in  the  place  of  the  mortgagor  by  purchasing  the  equity  of  redemp- 
tion could  not  set  up  his  own  prior  incumbrance  against  a  subsequent  incumbrancer  ; 
and  this  holding  has  been  subsequently  followed.  Whether  or  not  that  was  founded 
upon  a  correct  application  of  the  old  rule,  we  need  not  now  inquire,  for  that  is  not 
the  present  case,  which  is  strictly  the  case  of  the  original  debtor,  the  original  mort- 
gagor, striving  to  set  up  a  prior  incumbrance  created  by  himself  against  a  subsequent 
incumbrance  also  created  by  himself.  This  is  the  case,  unless  there  is  a  distinction 
from  the  circumstance  that  the  title  of  the  mortgagor  arose  under  the  power  of  sale 
of  the  first  incumbrancer.  I  confess  that  I  agree  with  the  Vice-Chancellor  Wood  and 
think  that  to  make  any  distinction  on  that  ground  would  bo  sacrificing  substance  to 
form.  The  case  is  therefore  to  all  intents  and  purposes  that  of  a  mortgagor  liable  to 
pay  a  sum  of  money  to  his  first  incumbrancer  paying  it  and  getting  a  transfer  ;  but 
that  transfer  is  something  which  upon  general  principle  he  cannot  set  up  against  a 
creditor  claiming  by  a  title  subsequent  to  that  of  the  person  whose  charge  he  has  so 
paid  off;  he  pays  it  off  for  the  benefit  of  the  inheritance  ;  and  all  persons  who  are 
entitled  to  any  portion  of  the  inheritance  under  him  are  also  entitled  to  the  benefit 
of  his  having  liquidated  a  demand  prior  to  their  title. 

[644]  It  was  however  .said  that  the  present  case  differs  in  this  respect,  that  this 
is  not  to  be  treated  as  a  purchase  by  the  mortgagor  under  the  power  of  sale,  but  as  a 
purchase  by  the  mortgagor  from  a  stranger  who  had  purchased  under  the  power  of 
sale.  If  that  had  been  strictly  so,  if  this  had  been  a  sale  completed  to  Davies  and 
then  afterwards  Davies  by  an  independent  transaction  had  agreed  to  sell  to  Mr. 
Llewellyn,  I  think  that  might  have  given  rise  to  very  difficult  (piestions  ;  but  that  is 
not  the'case  in  any  sense.  I  do  not  mean  to  say  that  there  was  any  deception,  or 
that  anything  took  place  different  from  what  purported  to  take  place.  It  was  no 
more  than  this,  that  originally  it  was  intended  that  Davies  should  be  the  purchaser, 
and  that  afterwards  it"  was 'agreed  that  instead  of  his  being  the  purchaser  Mr. 
Llewellyn  should  be  the  purchaser,  and  as  a  sort  of  compliment  to  him  Davies  for 
that,  Mr.  Llewellvn  gave  him  £5.  It  was  to  all  intents  and  purposes  the  same  as  if 
Mr.  Llewellyn  had  been  originally  the  purchaser,  or  as  if  Davies  had  been  originally 
the  purchaser  as  agent  for  Mr.  Llewellyn.  I  cannot  make  any  real  distinction  upon 
that  ground. 

It  was  also  said  that  there  was  a  difference  here,  because  the  purchase-money  was 
actually  to  some  extent  the  money  of  the  present  Appellant  who  was  the  sister  of 
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Mr.  Llewellyn  the  purchaser.  That  however  comes  to  nothing  when  it  is  sifted. 
Mr.  Llewellyn  wished  to  purchase,  but  had  not  the  means  to  do  so :  he  therefore 
borrowed  of  his  sister  £900  and  gave  her  a  bond  which  she  accepted ;  but  that 
cannot  place  her  in  a  different  position.  When  Mr.  Llewellyn  purchased,  he  pur- 
chased outright  though  he  owed  some  money  to  his  sister,  and  she  claims  as  an 
incumbrancer  under  him,  and  takes  the  same  title  as  he  takes.  It  might  no  doubt 
have  been,  as  it  was  put  in  argument,  that  without  purchasing,  the  [645]  security 
7iiight  have  been  transferred  to  the  sister  so  as  to  make  her  merely  the  transferee  of 
the  security  ;  but  that  is  not  what  the  parties  chose  to  do.  The  sister  becomes  a 
creditor  of  her  brother ;  he  therefore  makes  himself  her  debtor,  and  she  cannot  be  in 
a  different  position  to  that  in  which  he  is  himself. 

The  case  thus  appears  to  me  tolerabl}^  plain,  and  I  do  not  see  an\'  reasonable 
ground  for  the  appeal :  I  must  consequently  dismiss  it  with  costs. 


[645]    Lanoley  v.  Thomas.     Before  the  Lord  Chancellor  Lord  Cranworth. 

Dec.  17,  20,  18.56. 

[S.  C.  3  Jur.  N.  S.  34.5 ;  5  W.  R.  219.] 

A  testator  having  in  the  commencement  of  his  will  appointed  his  daughter  to  act  in 
concert  with  his  son  to  be  guardian  and  executrix  added,  "  I  also  appoint  and 
desire  in  this  my  last  will  and  testament  that  my  son  to  be  my  executor  and 
residuary  legatee  do  jointlj'  with  my  daughter  my  executrix  who  is  to  act  in- 
dependent of  her  husband  and  be  guardian  to  the  children."  Held,  that  the  son 
alone  was  entitled  to  the  residue. 

This  was  an  appeal  by  the  Defendant  William  Thomas  from  the  decision  of  Vice- 
Chancellor  Stuart  upon  the  construction  of  the  will  of  William  Thomas.  By  his  will 
the  testator  after  giving  some  pecuniary  and  specific  bequests  appointed  his  daughter 
Jane  Langley  to  act  as  guardian,  in  concert  with  his  son  William  Thomas,  of  his  the 
testator's  grandchildren  and  he  appointed  his  said  daughter  to  be  executrix  of  his 
said  will ;  after  giving  certain  other  legacies  the  testator  added  "  I  also  appoint  and 
desire  in  this  my  last  will  and  testament  that  my  son  William  Thomas  to  be  my 
executor  and  residuary  legatee  do  jointly  with  my  daughter  Jane  Langley  my 
executrix  who  is  to  act  independent  of  her  husband  and  be  guardian  to  the  children 
named  in  this  my  last  will  and  testament." 

When  the  case  came  on  to  l)e  heard  before  the  Vice-Chancellor  Stuart  His  Honour 
was  of  opinion  that  Jane  [646]  Langley  was  entitled  to  the  residue  jointly  with  her 
brother  William  Thomas  as  well  as  to  act  jointly  as  executrix  and  guardian.  From 
that  decision  the  Defendant  William  Thomas  now  appealed. 

Mr.  Malins  and  Mr.  Cole  in  support  of  the  appeal  contended  that  in  order  to  give 
effect  to  the  construction  of  the  Vice-Chancellor  it  was  necessary  to  make  great  inter- 
polations and  alterations  in  the  will  whereas  by  the  Defendant's  construction  it  was 
only  requisite  to  apply  the  omission  of  the  words  "  who  is  "  after  the  words  "  William 
Thomas." 

Mr.  Elmsley  and  Mr.  Burdon,  in  support  of  the  Vice-Chancellor's  decision.  If  the 
object  of  the  testator  was  only  to  appoint  Jane  Langley  guardian  by  the  last  clause 
in  the  will  that  clause  was  entirely  superfluous  as  he  had  already  appointed  her 
guardian  in  the  previous  part  of  the  will.  The  only  sensible  interpretation  of  the 
language  which  was  inartificial  and  ungrammatical  was  to  attribute  to  it  the  meaning 
which  the  Vice-Chancellor  had  done  ;  Boon  v.  Comforth  (2  Ves.  sen.  277),  Smith  v. 
Prjhux  (9  Ves.  566). 

The  Lord  Chancellor  suggested  that  the  next  of  kin  ought  to  be  represented 
on  the  record  as  it  appeared  to  him  that  there  was  room  for  the  argument  that  the 
will  was  void  for  uncertainty. 

Dec.  20.  The  case  accordingly  stood  over  and  one  of  the  next  of  kin  being  an 
infant  a  guardian  was  appointed  for  him  and  the  argument  proceeded. 

Mr.  C.  Hall  appeared  for  the  next  of  kin  and  con-[647]-tended  that  the  gift  was 
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clearly  void  for  uncertainty,  as  it  affected  to  create  a  trust  for  a  purpose  which  was 
not  expressed;  Chapinan  v.  Brm-n  (6  Ves.  404),  Briygs  v.  I'enni,  (3  Mac.  iV  (\.  r>4r>) 

Mr.  Malins,  in  reply. 

The  Lord  Chancellok.  I  have  no  doubt  that  William  Thoma.s  was  residuary 
legatees  but  the  question  is  whether  ho  was  solely  or  jointly  with  his  sister  interested 
lu  the  residue.  It  is  difficult  in  ca.ses  of  this  sort  to  speak  witli  anytliing  like 
certainty  as  to  the  meaning  of  a  testator  when  couched  in  such  ambiguous  language 
In  making  the  attempt  however  I  regret  that  I  cannot  arrive  at  the  conclusion  of 
the  Yice-Chancellor.  It  appears  to  me  that  the  testator  in  writing  the  sentence  "  I 
also  appoint  and  desire  in  this  my  last  will  and  testament  that  my  son  kc"  had  by 
inadvertence  introduced  the  word  "  that  "  and  conclutled  the  sentence  forgetting  thn"t 
it  had  been  so  worded.  The  Yice-Chancellor  has  read  the  will,  striking  out  the  won! 
"do"  w^hich  I  think  is  a  violent  lil)erty  to  take  with  the  language  of  the  will.  The 
word  "  do  "  may  have  been  meant  in  the  sense  of  to  act.  It  is  clear  that  he  intended 
his  executors  should  do  something ;  what  the  particular  duties  were  is  immaterial, 
and  I  am  not  called  upon  to  determine.  Although  I  think  it  a  very  proper  ca.se 
to  have  been  argued  by  the  next  of  kin  yet  I  have  come  to  the  conclusion  that  the 
meaning  of  the  testator  was  that  his  son  William  Thomas  should  l)e  his  sole  residuary 
legatee. 

[648]     Snvainson  r.  Swainson.     Before  the  Lord  Chancellor  Lord  Cranworth 

Dec.  20,  24,  1856. 

[S.  C.  26  L.  J.  Ch.  119  ;  3  Jur.  X.  S.  145  ;  5  W.  K.  187.] 

A  mortgagor  devised  his  real  and  personal  estate  to  his  wife :  she  died  without 
paying  off  the  mortgage.  Held,  in  a  case  not  falling  within  the  Act  17  &  18  Vict, 
c.  113,  that  her  heir  was  not  entitled  to  have  the  mortgage  paid  out  of  the  personal 
estate  of  the  mortgagor. 

The  decision  in  Scott  v.  Beecher,  5  Madd.  96,  followed. 

Christopher  Swainson,  being  sei.sed  and  possessed  of  considerable  real  and 
personal  estate,  by  his  will  dated  the  11th  March  1850  and  a  codicil  thereto  dated 
the  24th  June  1851,  devised  and  bequeathed  all  his  real  and  personal  estate  to  his 
wife  Elizabeth  Swainson,  her  heirs  executors  administrators  and  assigns  for  ever. 
Many  of  the  lands  and  hereditaments  thus  devised  were  subject  to  various  mortgages 
created  of  the  same  respectively  by  the  testator. 

The  testator  died  on  the  19th  December  1854;  and  Elizabeth  Swainson  died  two 
days  after  him  on  the  21st  December  1854,  intestate,  and  without  having  proved 
his  will,  and  without  having  done  anything  respecting  the  mortgages.  E.  Swainson 
was  at  her  death  seised  of  or  entitled  to  the  real  estate  devised  to  her  by  her  husl)and 
and  of  personal  estate,  chiefly  that  bequeathed  to  her  b}'  him. 

The  Plaintiff  in  the  present  suit  was  Charles  Low  Swainson  one  of  the  next  of 
kin  of  E.  Swainson.  The  Defendant  was  Edward  Christopher  Swainson  the  heir  at 
law  of  the  testator  and  of  E.  Swainson  and  also  the  personal  representative  under  letters 
of  administration  granted  to  him  of  both  these  parties.  The  question  raised  was 
whether  the  Defendant  was  entitled  to  apply  the  personal  estate  of  E.  Swainson 
especially  that  part  of  it  to  which  she  became  entitled  under  the  will  of  C.  Swainson 
in  paying  off  the  mortgage  debts  for  the  sole  benefit  of  himself  and  to  hold  the  real 
estates  which  de-[649]-scended  to  him  from  E.  Swainson  discharged  from  the  mort- 
gages :  the  Defendant  insisted  that  he  was  so  entitled.  The  Plaintiff  on  the  other 
hand  contended  that  he,  the  Plaintiff,  was  entitled  to  his  share  of  the  personal  estate 
of  E.  Swainson  including  the  personal  estate  which  came  to  her  from  her  husband 
exonerated  and  discharged  from  the  payment  of  the  mortgage  debts  and  charges  on 
the  real  estate  ;  and  the  bill  prayed  a  declaration  of  right  accordingly.  The  time  of 
the  deaths  of  Mr.  and  Mrs.  Swainson  prevented  the  ca.se  falling  within  the  provisions 
of  the  Act  17  &  18  Vict.  c.  113. 

The  cause  came  on  before  Vice-Chancellor  Stuart  in  July  1856,  when  His  Honour 
made  a  decree  in  favour  of  the  Plaintiff,  being  of  opinion   that  the  case  was  in 

C.xxiii.— 44* 
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principle  exactly  the  same  as  Scott  v.  Beecher  (5  Madd.  96),  and  that  the  heir  could 
not  claim  to  hold  the  real  estate  exonerated  from  the  charges,  unless  he  could  shew 
that  he  inherited  from  the  person  who  was  bound  to  pay  the  debt  which  E.  Swainson 
clearly  was  not.     The  Defendant  appealed  from  this  decision. 

Mr.  Elmsley  and  Mr.  Wickens,  for  the  Defendant.  We  submit  that  the  decision 
in  Scutt  V.  Beecher  (5  Madd.  96)  on  which  the  Vice-Chancellor  proceeded  is  not  in 
conformity  with  the  previous  authorities,  and  cannot  be  supported  :  it  is  now  brought 
before  a  Court  of  Appeal  for  the  first  time  and  ought  to  be  overruled.  The  authority 
of  Scott  V.  Beecher  was  indeed  followed  by  Lord  Langdale,  M.R.,  in  The  Earl  of 
Ikheder  v.  Tlie  Earl  of  Carnarmn  (1  Beav.  209),  but  the  matter  was  not  discussed.  It 
also  appears  to  have  been  followed  in  Ecans  v.  Smiths&n,  a  case  in  the  Exchequer 
before  Lord  Lyndhurst  (unre-[650]-ported)  but  on  what  grounds  is  not  known.  In 
The  Earl  of  Cl'arendon  v.  Barham  (1  Y.  &  C.  C.  C.  688),  however,  which  came  before 
the  Lord  Justice  Knight  Bruce  when  Vice-Chancellor,  the  question  was  fully  argued, 
and  authorities  were  referred  to  which  were  not  noticed  in  Scott  v.  Beecher,  and 
His  Honour,  though  he  made  a  decree  in  conformity  with  the  decision  in  Scott  v. 
Beecher,  stated  that  he  did  so  contrary  to  his  own  opinion  and  in  deference  to  the 
cases  of  Scott  v.  Beecher,  Evans  v.  Smithson  and  The  Earl  of  Ilchesier  v.  The  Earl  of 
Carnarvon.  This  really  raises  the  question  whether  Scott  v.  Beecher,  was  rightly 
decided  and  it  is  submitted  that  it  was  not.  The  principle  of  the  earlier  cases  was 
that  if  the  executor  or  legatee  of  a  deceased  mortgagor  received  more  than  sufficient 
to  pay  all  the  debts  of  the  mortgagor  then  the  mortgage  debt  became  the  personal 
liability  of  the  devisee  of  the  mortgaged  estate  and  as  between  his  real  and  personal 
representatives  his  real  representative  had  a  right  to  have  the  real  estate  exonerated 
at  the  expense  of  the  personal.  This  is  the  doctrine  of  Lord  Chief  Baron  Gilbert, 
Lex  Pnet.  31-5,(1 )  and  it  is  also  supported  by  the  decision  in  Earl  of  Belvedere  v.  Bochfort 
(5  Bro.  P.  C.  299),  a  case  in  its  circum-[651]-stances  closely  resembling  the  present. 
(See  also  Lwd  Effingham  v.  Napkr  (o  Bro.  P.  C.  221).)  These  authorities  were  not 
brought  to  the  attention  of  Sir  W.  Grant  in  Scott  v.  Beecher,  and  it  is  not  therefore  to 
be  assumed  that  if  they  had  been  he  would  have  decided  as  he  did.  They  referred 
to  Bond  v.  England  (2  Kay  &  J.  44). 

Mr.  Selwyn  and  Mr.  G.  Simpson  for  the  Plaintiff  supported  the  decision  of  the  Vice- 
Chancellor.  This  appeal  is  an  attempt  to  overturn  a  rule  which  has  been  established 
for  a  long  series  of  years,  and  to  do  this  in  favour  of  the  very  party  whom  the  Legis- 
lature, as  to  future  cases,  has  decided  shall  not  be  entitled  to  that  which  is  now 
sought  for  him.  In  addition  to  the  authorities  iu  the  Plaintiff's  favour  which  have 
been  adverted  to  on  the  other  side,  there  is  a  clear  recognition  of  the  state  of 
the  law  by  Lord  Truro  in  Hickling  v.  Boyer  (3  Mac.  &  G.  635 ;  see  p.  644) :  there  all 
the  cases  on  this  subject  had  been  cited  and  his  Lordship  in  reference  to  them  says, 
"  even  in  reference  to  a  mortgage  the  cases  of  Scott  v.  Beecher,  The  Earl  of  IlchcMer  v. 
The  Earl  of  Carnarvmi.,  and  The  Earl  of  Clarendon  v.  Barham,  shew  that  when  the  mort- 
gage debt  was  not  the  original  debt  of  the  person  whose  estate  is  to  be  adminis- 
tered and  he  had  not  made  it  his  own  otherwise  than  by  receiving  for  his  own  benefit 
from  the  original  debtor  assets  sufficient  to  pay  all  the  debts  of  such  original  debtor, 
the  estate  must  bear  the  burden,  even  though  the  person  whose  estate  is  to  be 
administered  has  charged  the  other  parts  of  his  property  with  the  payment  of  all 
his  debts,  and  though  by  receiving  such  assets  he  has  made  himself  in  one  sense  per- 
sonally liable  to  pay  the  mortgage."  With  regard  to  the  dictum.  [652]  of  Lord  Chief 
Baron  Gilbert  it  is  to  be  observed  that  the  first  part  of  the  passage  is  in  favour  of  our 
argument  and  that  the  deduction  from  it,  beginning  with  the  words  "  Whence  it 
seems,"  &c.,  is  really  not  a  logical  scquitur.  The  passage  was  cited  to  Lord  Lynd- 
hurst in  Evans  v.  Smithson  but  his  Lordship  nevertheless  followed  Scott  v.  Beecher. 
The  case  of  Earl  of  Belvedere  v.  Rochfort  (.5  Bro.  P.  C.  299)  is  very  special  in  its 
circumstances,  and  there  is  no  report  of  the  judgment  of  the  House  of  Lords. 
Mr.  Elmsley  replied. 

The  Lord  Chancellor  said,  some  propositions  connected  with  the  case  admit  of 
no  doubt.  If  the  owner  of  an  estate  mortgaged  it  and  died,  and  the  representative 
of  his  real  estate  was  a  different  person  from  the  representative  of  his  personal 
estate,  in  this  case  the  real  estate  would  be  exonerated  from  the  debt  at  the  expense 
of  the  personalty.     Again,  where  the  real  and  personal  representative  of  the  mort- 
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gagor  was  the  same  person  no  ([uestion  could  arise.  What  however  was  to  liapiieii, 
if  the  estate  having  come  to  some  person,  that  person  died  and  his  rei)resentatives 
were  different,  his  real  estate  going  to  one  and  his  personal  to  another  I  It  was  here 
that  the  question  arose.  Without  saying  whether  there  might  be  a  preference  in 
favour  of  the  rule  being  one  way  rather  than  another,  the  oidy  point  of  importance 
was  that  some  rule  should  be  established.  I  have  always  understood  the  rule  to  he 
that  when  an  estate  in  mortgage  had  once  come  to  the  hands  of  a  iierson  tilling  the 
•character  of  both  real  and  personal  representative  of  the  mortgagor,  then  the  charge 
became  a  debt  of  that  person  and  was  only  an  incumlirance  on  the  estate.  That  wa.s 
the  rule  laid  down  in  SoAt  v.  Beicln'r,  and  it  was  acted  on  by  Lord  l,yn<l[653]hurst 
in  Erans  v.  Smiihsan.  The  particulars  of  that  case  were  not  known,  but  the  rule  was 
also  followed  l)y  Lord  Langdale  in  The  Earl  of  IlcheMrr  v.  The  Earl  of  Cainanon  and 
again,  although  with  reluctance,  by  the  present  Lord  .histice  Knight  Bruce  in  yVu' 
Earl  of  Clarendon  v.  Barltaiii ;  it  was  again  recognized  and  followed  by  Lord  Truro 
in  Hickling  v.  Boijer.  The  only  necessity  then  being  that  there  should  1)6  a  fixed  rule, 
there  must  be  some  very  strong  reason  shewn  to  induce  the  Court  now  to  say  that 
all  these  Judges  were  wrong  and  that  if  they  had  attended  to  those  cases  in  the 
House  of  Lords  which  have  been  mentioned  they  would  have  decided  diflferently. 
The  recent  Act  of  Parliament  has  strictly  no  application  to  the  present  ca.se,  and  need 
not  therefore  be  noticed.  The  reasons  before  stated  are  a  sutticient  ground  for  not 
now  interfering  with  the  rule,  and  for  holding  that  the  Vice-Chancellor  has  come  to 
a  right  conclusion.  I  will  however  before  finally  disposing  of  the  appeal  look  into 
the  case  of  Earl  of  Belrcdere  v.  Rorhfurt,  and  mention  the  matter  again. 

Dec.  24.  The  Lord  Ch.\ncellor  said,  I  have  little  to  ad<l  to  what  I  have  before 
stated  on  this  case.  The  circumstances  of  Earl  of  Belrcitere  v.  Huchfort  were  ^-ery 
complicated  and  it  is  difficult  to  say  on  what  exactly  the  Court  there  proceeded.  But 
whether  the  law  was  then  understood  to  be  the  same  as  it  has  since  been  .settled  to 
be  or  not,  it  was  not  sufhcieut  to  raise  a  doubt  upon  the  present  occasion  after  the 
rule  has  been  acted  on  as  before  mentioned.  Neither  was  the  present  a  very  favour- 
able time  for  the  Court  to  be  called  on  to  disturb  the  rule,  when,  if  the  lady  had 
lived  a  very  short  time  longer,  the  Legislature  would  have  settled  the  question. 
The  appeal  will  therefore  be  dismissed. 

(1)  "  If  the  grandfather  mortgages  his  lands,  and  covenants  to  pay  the  mortgage 
money,  and  theland  descends  to  the  father,  and  the  father  dies,  leaving  a  personal 
estate  of  his  own,  it  shall  not  go  in  exoneration  of  the  mortgage  of  tho.se  lands 
descended  to  the  grandson,  because  the  personal  estate  of  the  father  was  not  liable 
to  the  grandfather's  debt,  and  there  is  no  equity  that  any  part  of  the  personal  fortune 
of  one  should  be  applied  in  exoneration  of  such  debt.  Whence  it  seems  that  if  the 
father  had  been  executor  to  the  grandfather,  and  the  f/rawlfather  ha^l  left  a-^sets  to  the  value 
'of  the  debt,  and  the  father  hou.1  cmirerted  them  to  hi.i  own  h.sc,  then  so  imifh  of  the  father's 
personal  estate  had  been  liable  to  the  paijment  of  the  grandfather's  debts ;  and  the  grandson 
could,  in  such  case,  have  come  upon  the  father's  executors,  to  exonerate  the  mortgage  out  of  the 
father's  personal  estate." 

[6541     Ev\N.s  V.  Saunders.     Ev.\ns  v.  Evans.     Before  the  Lords  Justices. 
Jan.  16,  17,  18,  Feb.  26,  1855. 

[S.  C.  1  Drew.  415  ;  22  L.  J.  Ch.  +71  ;   17  Jur.  338  ;  1  W.  H.  529.] 

A  donee  of  a  power  of  appointment  by  deed  or  will  appointed  by  deed  the  whole  fee, 
reserving'  a  power  of  revocation  and  new  appointment  exercisaltle  by  deed.  By  a 
subsequent  deed  she  revoked  the  use-s,  trusts  and  powers  limited  and  appointed  by 
the  former  appointment,  and  appointed  the  whole  fee,  reserving  a  power  of  revoca- 
tion and  new  appointment,  exercisable  by  deed.  By  a  third  deed  she  revoked  the 
uses  trusts  and  powers  limited  and  appointed  by  the  last  appointment,  but  declared 
no  new  uses.  Held,  that  she  had  not  by  these  deeds  precluded  herself  from  exer- 
cisint'  the  original  power  by  way  of  testamentary  appointment. 

A  power  is  not  necessarily  exhausted  by  a  revocable  appf)intment,  and  if  such  an 
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appointment  is  revoked  without  having  been  acted  upon,  the  power  is  generally,  if 

not  universally,  still  exercisable. 
A  power  of  ajjpointment  by  deed  or  will  is  a  single  power. 
A  power  of  revocation  and  new  appointment  confers  two  distinct  powers  which  may 

be  exercised  at  difl'erent  times. 
Mmilaijw  V.  Katci;  8  E.xch.  507,  approved  of. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Kindersley  upon  a 
special  case,  and  also  in  a  creditor's  suit  which  had  been  heard  at  the  same  time. 

The  principal  question  in  dispute  was  twice  argued  before  the  Vice-Chancellor, 
and  is  reported  in  the  1st  Volume  of  Mr.  Drewry's  Eeports  (pages  41-5-654).  It 
was  whether  a  donee  of  a  general  power  of  appointment  had  by  a  succession  of  deeds, 
each  revoking  the  uses  declared  by  the  preceding,  deprived  herself  of  the  right  of 
appointing  by  will.  The  deeds  are  very  fully  set  out  in  Mr.  Drewry's  report.  The 
following  is  a  short  abstract  of  them. 

The  original  power  contained  in  a  settlement  of  the  1 9th  of  April  1794,  made  on 
the  marriage  of  John  and  Anne  Evans,  whereby  lands  were  settled  to  the  following 
uses  in  the  events  which  had  happened,  viz.,  to  the  use  of  Anne  Evans  for  life,  with 
remainder,  after  certain  remainders  which  did  not  arise,  to  the  use  of  such  person 
and  persons,  for  such  estate  and  estates,  interest  and  interests,  to  take  effect  at  such 
time  or  times,  in  such  manner  and  form  as  Anne  Evans,  notwithstanding  her 
coverture,  by  [655]  any  deed  or  deeds,  writing  or  writings,  with  or  without  power 
of  revocation,  to  be  sealed  and  delivered  by  her,  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  or  by  her  last  will  and  testament  in  writing,  or  any 
writing  or  writings  in  the  nature  of  a  will,  or  by  any  codicil  or  codicils,  to  be  by  her 
signed,  sealed  and  published,  in  the  presence  of  three  or  more  credible  witnesses, 
should  from  time  to  time,  and  as  often  as  she  should  think  fit,  devise,  direct,  limit  or 
appoint,  and  in  default  of  such  devise,  direction,  limitation  or  appointment,  and  sub- 
ject thereto,  to  the  u.se  of  Anne  Lewis,  for  her  life,  with  remainder  to  the  use  of  the 
second  son  of  Thomas  Saunders,  with  remainders  over. 

By  an  indenture  of  appointment  of  the  5th  of  June  1830,  made  between  Anne 
Evans  of  the  one  part  and  William  Davies  and  Lewis  Evans  of  the  other  part,  Anne 
Evans,  in  exercise  of  the  power  contained  in  the  deed  of  1794,  and  all  other  powers, 
appointed  that  the  land  should,  after  the  determination  of  the  estate  jjrior  to  the 
power,  remain  to  the  use  of  trustees  for  a  term  of  ninety-nine  years,  to  secure  certain 
annuities  with  remainder  to  Bridget  Evans  for  life,  with  remainder  during  her  life, 
to  the  use  of  William  Davies  and  Lewis  Evans  and  their  heirs,  in  trust  to  preserve 
contingent  remainders  with  remainder  to  the  use  of  the  children  of  Bridget  Evans 
except  an  eldest  son,  as  tenants  in  common  in  fee  ;  and  Anne  Evans  thereby  reserved 
to  herself  full  power  and  authority,  at  any  time  or  times  thereafter,  by  any  deed  or 
deeds  to  be  sealed  and  delivered  by  her,  in  the  presence  of  and  attested  b}'  two  or 
more  credible  witnes.ses,  to  alter,  vary,  revoke,  determine  and  make  void,  either  in  part 
or  in  the  whole,  the  direction  and  appointment  thereinbefore  made  by  her,  and  all 
or  any  of  the  uses  thereinbefore  limited  of  and  concerning  the  said  messuages,  lands 
and  hereditaments  thereby  ap-[656]-pointed  or  intended  so  to  be,  or  any  of  them,  or 
any  part  thereof,  and  by  the  same  or  any  other  deed  or  deeds,  to  be  sealed,  delivered 
and  attested,  as  last  therein  mentioned,  to  make  any  other  direction  or  appointment, 
which  might  have  been  made,  under  and  by  virtue  or  means  of  the  power  of  appointment, 
reserved  to  her  as  therein  aforesaid,  of  and  concerning  so  much  and  such  part  of  the 
said  messuage-s,  lands  and  hereditaments,  and  the  estate  and  interest  therein  to  which 
such  revocation  should  extend. 

Bj'  an  indenture  of  revocation  and  new  appointment  of  the  5th  of  July  1833, 
reciting  the  hereinbefore-mentioned  indentures  of  the  18th  and  19th  of  April  1794, 
and  the  5th  of  June  1830,  and  reciting  that  Anne  Evans  had  not  in  any  manner 
exercised  the  power  of  revocation  and  new  appointment  limited  to  her  by  the  inden- 
ture of  the  5th  of  June  1830,  and  reciting  that  Anne  Evans  was  desirous  of  exercis- 
ing her  said  power  of  revocation  and  new  appointment  in  manner  and  to  the  effect 
thereinafter  expressed,  and  also  of  substituting  Alfred  Thomas  as  a  trustee  in  the 
place  of  the  said  William  Davies,  Anne  Evans,  in  exercise  of  the  power  reserved  by 
the  deed  of  1830,  and  every  other  power,  revoked  all  and  every  the  use  and  uses,. 
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estate  and  estates,  trust  and  trusts,  powers  and  limitations,  limited  and  appointed  l>y 
the  deed  of  1.S30,  and  appointed  the  lands  to  the  use  of  trustees  for  ninety-nine  years 
to  secure  annuities,  with  remainder  to  the  use  of  Bridget  I'lvans  for  life,  with  reniaiiidur 
to  the  use  of  Alfred  Thomas  and  Lewis  Evans  and  tiieir  heirs  during  lier  life,  in  trust 
to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the  children  of 
Bridget  Evans,  except  an  eldest  son,  as  she  should  appoint,  and,  subject  to  such 
appointment,  to  the  use  of  the  children  of  Bridget  Evans,  except  an  eldest  son  in  fee. 
And  there  was  a  power  of  [657]  revocation  and  new  appointment  in  exactly  the  same 
terms  as  in  the  deed  of  1830. 

By  an  indenture  of  revocation  and  new  appointment,  dated  the  Kith  of  July  1835, 
Anne  Evans,  in  exercise  of  the  power  contained  in  the  indenture  of  1833,  and  of 
every  other  power,  revoked  all  and  every  the  use  and  uses,  estate  and  estates,  trust 
and  trusts,  powers  and  limitations  in  the  deed  of  1833  limited  and  appointed,  and 
appointed  that  the  lands  should  remain  and  be  to  the  use  of  trustees  for  ninety-nine 
years,  in  trust  to  secure  annuities,  with  remainder  to  Bridget  Evans  for  life,  with 
remainder  during  her  life  to  Alfred  Thomas  and  Lewis  Evans  and  their  heirs,  intrust 
to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the  children  of 
Bridget  Evans,  except  the  eldest  child  equally  in  common  in  fee.  And  there  was  a 
power  of  revocation  and  new  appointment  in  exactly  the  same  terms  as  in  the  former 
deeds. 

By  a  deed-poll  dated  the  26th  of  August  1836,  Anne  Evans,  in  exercise  of  the 
power  contained  in  the  deed  of  1835,  and  of  every  other  power,  revoked  all  and 
every  the  use  and  uses,  estate  and  estates,  trust  and  trusts,  powers  and  provisoes, 
declarations  and  limitations  contained  in  the  deed  of  183.5. 

By  her  will,  dated  the  3d  of  March  1848,  Anne  Evans,  in  exercise  of  the  power 
contained  in  the  deed  of  1794,  and  of  every  other  power,  appointed  that  the  lands 
should  remain  to  the  use  of  the  Plaintifts  in  trust  for  .sale. 

The  Vice-Chancellor  decided  that  this  testamentary  appointment  was  invalid.  The 
Plaintiffs  and  other  parties  in  the  same  interest  appealed. 

[658]  Mr.  Malins  and  Mr.  Pitman,  for  the  Plaintifts,  and  The  Solil'ITok-Gknkk.vl, 
Mr.  Lee,  Mr.  Tripp,  and  Mr.  Pearson,  for  the  other  Appellants. 

The  revocation  effected  by  each  deed  extended  not  only  to  the  appointment  made 
by  the  preceding  deed,  but  to  the  reservation  thereby  of  the  power  of  revocation  and 
new  appointment  in  the  particular  mode  prescribed  by  such  reservation,  and  left  the 
original  power  in  force  unabridged  ;  just  as  where  a  use  was  by  a  deed  limited  to 
the  grantor  he  was  in  not  of  a  new  but  of  his  old  use.  [The  Lokd  JrsTiCE  Tthner. 
If  the  appointor  were  tenant  for  life  with  a  power  of  leasing,  woulil  he,  if  he 
revoked  the  uses  and  took  back  an  estate  for  life  by  the  new  limitation,  still  have  a 
power  of  leasing?]  He  would.  [The  Lord  Ju.stice  Knkiht  Bruce.  Is  not  the 
effect  of  the  decision  this,  that  this  lady  has  said  "  I  will  deprive  myself  of  the  power 
of  appointment  by  will  ?  "]  That  is  the  effect  of  it ;  and  it  is,  we  submit,  sutticient  to 
shew  that  the  decision  is  erroneous,  for  so  extremely  improbaljle  an  intention  ought 
not  to  be  imputed  to  her  without  some  clear  expression  of  it,  and  no  such  expression 
can  be  found  in  any  of  these  instruments.  On  the  contrary  the  will  purports  to  be 
in  exercise  of  the  original  power,  shewing  that  the  testatrix  had  not  meant  to  relin- 
quish the  right  of  so  exercising  it. 

They  also  repeated  the  arguments  addressed  by  them  to  the  Vice-Chancellor,  and 
referred  to  the  following  authorities,  Hrle  v.  Bond  (Prec.  in  Ch.  474  ;  2  Sugd.  on 
Powers,  App.  575,  6th  ed.),  Montague  v.  Kaii'r  (8  Exch.  507),  Ailaiiis  v.  Adams  (Cowp. 
651),  Brndnidl  v.  Blurs  (1  East,  442). 

[659]  Mr.  Daniell  and  Mr.  Greene,  for  Mr.  Saunders.  The  original  power  is  one 
and  undivisible,  and  not,  as  the  Appellants  contend,  two  powers,  one  to  appoint  by 
deed  and  another  to  appoint  by  will.  [The  Lord  .Justice  Knkjht  Bruce.  How 
is  it  material  whether  it  is  a  single  or  a  double  power  f]  If  it  is  a  single  power,  the 
argument  mainly  relied  upon  on  the  other  side,  that  the  power  of  ajjpointment  by 
deed  is  exhausted,  but  the  power  to  appoint  by  will  not,  falls  to  the  ground. 
Suppose  a  man,  having  a  general  power,  appoints  to  such  uses  as  a  stranger  shall 
appoint.  Has  he  not  exhausted  the  power  or  could  he  appoint  again  .'  and  what 
difference  is  there  in  principle  between  that  case  and  the  present '(  Suppose  the 
donee  of  the  new  power  thus  created  released  it,  it  cannot  be  contended  that  the 
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oriijinal  power  would  be  revived  by  that  proceeding.  [The  Lord  Justice  Knight 
Bkuce.  Do  you  contend  that  the  old  power  in  this  case  would  have  been 
exhausted  if  the  new  one  were  not  exercised  1]  Yes  ;  it  is  not  like  the  case  of  a 
resulting  use  to  which  it  has  been  compared  on  the  other  side,  but  depends  on 
altogetirer  different  principles.  [The  Lord  Justice  Knight  Bruce.  Is  not  the 
resutt  of  your  argument,  that  if  a  power  is  exercisable  in  two  modes  and  the  donee 
afterwards  declares,  that  it  shall  be  exercisaltle  in  one  of  the  two  modes,  she  impliedly 
declares,  that  it  shall  not  be  exercised  in  the  other?]  "We  submit  that  the  power  of 
new  appointment  is  a  new  one  created  by  the  new  deed  and  can  only  be  exercised  in 
the  mode  prescribed  by  the  new  deed.  [The  Lord  Justice  Knight  Bruce.  Suppose 
an  appointment  had  been  made,  defeasible  on  the  appointor's  return  from  Eome  : 
could  she  not  on  her  return  have  exercised  again  the  power  by  will  as  well  as  by 
deed  !]  Yes ;  but  to  make  the  cases  alike  the  appointment  must  be  not  only 
defeasible  on  her  return  from  Rome,  but  the  estate  [660]  must  be  also  limited  in 
that  event  to  such  uses  as  she  should  by  deed  appoint,  in  which  case,  we  submit, 
that  she  could  not  have  appointed  by  will. 

They  repeated  the  arguments  adduced  by  them  before  the  Vice-Chancellor,  and 
referred  to  Becket's  case  (Lane,  118),  Ji'ard  v.  Lenthal  (1  Siderf.  344),  Smith  v.  Wheeler 
{i  Mod.  40),  U'Mam  v.  Bland  (3  Swans.  277),  B^ishell  v.  Biishell  (1  Sch.  &  Lef.  90), 
Piper  V.  I'lyer  (3  Myl.  &  K.  159),  Sheffield  v.  I'm  Dmq}  (7  Hare,  42),  Doe  v.  Eushaiii 
(16  Jur.  359).: 

Mr.  Freeling,  Mr.  W.  H.   Harrison,   Mr.  Berkeley,  Mr.  Bevir,  Mr.   Ward,   and 
Mr.  Burgess  appeared  for  other  parties. 
Judgment  reserved. 

Feb.  26.  The  Lord  Ju.stice  Knight  Bruce.  These  causes  or  some  of  them 
have  been  twice  before  us.  The  last,  a  full  argument,  took  place  in  the  present  year, 
when  various  authorities,  including  the  decisions  in  Ward  v.  Lenthal  (1  Siderf.  344) 
and  Mmtagne  v.  Kater  (8  Exch.  507)  were  commented  and  relied  on.  Having  since 
considered  the  matter  with  the  attention  due  to  the  argument,  to  the  authorities,  and 
to  the  weight  of  the  opinion  brought  under  our  review  by  the  appeal,  I  have  now  to 
state  the  result  of  that  consideration  upon  my  part. 

The  main  if  not  the  only  question  in  controversy  concerns  the  title  asserted  by 
one  of  the  parties  Mr.  Thomas  [661]  Jones  Saunders  to  the  lands  in  dispute,  with 
regard  to  which  the  case  may  accurately  or  without  material  inaccuracy  be  repre- 
sented thus : — ■ 

Mrs.  Anne  Evans,  a  lady  of  Wales  who,  under  a  settlement  made  in  1794,  was 
tenant  for  life  of  an  estate  in  that  country  being  the  lands  in  contest,  had,  under  the 
settlement,  a  power  of  appointing  the  fee  by  deed  or  will ;  a  general  power,  not 
restricted  as  to  its  objects  :  in  default  of  execution  of  which  power  the  fee  was  settled 
on  Mr.  Saunders,  subject,  of  course,  to  her  life-estate.  Li  1830,  Mrs.  Evans  by  deed 
duly  executed  the  power  fully,  that  is  to  say,  so  as  with  respect  both  to  revocation 
and  new  appointment  to  exhaust  it,  subject  to  the  observation,  however,  that  the 
deed  contained  a  power  enabling  her  to  revoke  and  newly  appoint,  a  power  only  to 
be  exercised  by  deed.  This  last  power  she  duly  executed  by  deed  in  1833  fully, 
that  is  to  say,  so  as  with  respect  both  to  revocation  and  new  appointment  to  exhaust 
the  power.  But  subject  to  this,  that  the  deed  of  1833  contained  a  power  enabling 
her  to  revoke  and  newly  appoint,  a  power,  however,  only  exercisable  by  deed.  After- 
wards in  1835,  the  lady  (who  seems  to  have  become  fond  of  conveyancing),  exercises 
dul}'  and  fully  the  power  reserved  to  her  by  the  deed  of  1833,  so  as  with  respect  to 
both  revocation  and  new  appointment  to  exhaust  it ;  but  subject  to  this,  that  the 
deed  of  1835  contained  a  power  enabling  her  to  revoke  and  newly  appoint;  a  power 
only  exercisable  by  deed.  Subsequently  in  1836,  she  duly  and  fully  revokes  the 
deed  of  1835,  or  at  least  the  portions  of  that  deed  which  consisted  of  new  appointment 
as  distinguished  from  mere  revocation,  but  she  does  not  by  the  deed  of  1836  newly 
appoint;  and,  lastly,  in  1848  she  makes  her  will,  by  which  will  if  the  power  of 
appointment  by  will  vested  in  her  by  the  settlement  of  1794  was  after  1836  [662] 
in  force  and  exercisable,  she  duly  and  completely  exercises  and  executes  it. 

The  deed  of  1830  wholly  excluded  Mr.  Saunders.  The  deed  of  1833  likewise 
excluded  him  altogether.  So  did  the  deed  of  1835  :  and  if  she  had  power  to  make 
the  will,  so  did  the  will.     Nevertheless,  he  contends  that  the  lands  are  his  by  virtue 
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of  the  settlomout  of  1794,  because,  as  he  says,  the  deeds,  or  some  or  one  of  tlie  deeds, 
subsequent  to  it  wholly  exhausted,  and  therefore  extinguished,  the  power  of  appoint- 
ment reserved  or  conferred  by  it;  and,  neither  of  the  ileeds  subsequent  to  1794 
having  reserved  or  given  a  testamentary  power,  therefore,  ho  sjivs  that  after 
1836  she  had  no  testamentary  power:  and— the  etlect  of  all  the  deeds  "subse<|uent  to 
1794  taken  together  having  (as  he  asserts)  been  to  make  no  appointment  at  all— he 
insists  that  he  takes  for  ilefault  of  appointment. 

Now,  in  considering  tliis  claim,  it  nuist  of  course  be  taken  as  clear  and  undeniable 
that  if  the  effect  of  the  deed  of  1830  was  to  restore  and  set  up  the  deed  of  1833  and 
all  its  provisions,  or  was  to  give  or  restore  to  Mrs.  Anno  Evans  the  same  capacity 
of  making  an  effectual  will  under  the  power  of  1794  as  if  she  had  never  since  1794 
executed  any  deed  whatever,  the  claim  is  untenable.  But  it  has  been  held  to  be 
well  founded  and  tenable — held  so  by  a  Judge  whose  opinions  are  justly  respect^id, 
and  by  none  more  than  myself. 

The  claim  must  be  regarded  in  two  points  of  view — as  to  more  fact,  and  as  to 
mere  law.  When  I  say  "  mere  fact,"  I  refer  to  the  (luestion,  whether  upon  an 
examination  of  the  several  deeds  they  together  exhibit,  or  that  of  183G  exhibits,  on 
the  part  of  Mrs.  Anne  Evans  an  intention  (apart  from  any  legal  necessity  and  from 
any  rule  [663]  merely  of  law),  an  intention  I  say  merely  in  point  of  fact  that  the 
provisions  of  the  deed  of  1833  should  not  stand  restored  and  set  up,  and  al.so  that, 
unless  in  the  event  of  her  executing  some  deed,  which  she  never  executed,  she  should 
have  no  power  of  testamentary  appointment.  I  have  looked  in  vain  through  the 
deeds  for  the  exhibition  of  such  an  intention.  It  may,  I  agree,  be  taken  that  her 
intention  was  so  when  she  executed  the  deed  of  1835.  Hut  Mr.  Saunders's  alleged 
title  depends  on  the  deed  of  1836,  and  neither  the  contents  of  that  alone,  nor  the 
contents  of  all  the  deeds  taken  together,  appear  to  me  to  shew  in  point  of  fact — 
merely  in  point  of  fact — such  an  intention.  If  so  far  I  am  right,  the  question  to  be 
solved  is  substantially  one  of  law,  and  nothing  else — a  question,  namely,  whether 
necessarily  the  legal  effect  of  the  deeds  was  not  only  that  the  deeds  of  1830,  1833 
and  1835  became  effectually  revoked  as  appointments,  but  also  that  (those  of  1835 
and  1836  having  been  the  last  deeds  which  Mrs.  Anne  Evans  executed),  her  power  of 
testamentary  appointment  was  abolished. 

Of  this  proposition  Mr.  Saunders  maintains  the  affirmative — a  proposition  which, 
if  he  is  right  in  it,  casts  certainly  no  light  slur  on  the  law  of  England  ;  for  in  such  a 
state  of  things  not  to  say  that  sense  would  be  defeated  by  nonsense,  at  least  substance 
would  be  destroyed  by  form.  Though  a  person  may,  I  agree,  be  reasonabh'  denied 
a  capacity  which,  having  once  had  and  cast  away,  but  having  retained  the  means  of 
re-acquiring,  he  has  omitted  to  re-acquire,  I  can  see  no  reason  in  a  rule  prescribing 
that  a  revocable  disposition  of  property  shall  after  its  revocation,  though  it  has  never 
been  acted  on,  affect  and  change  permanently  the  rights  and  powers  over  the 
property- ;  still,  whatever  is  law  must  be  submitted  to.  But  is  our  law  open  to  such 
an  imputation?  [664]  Before,  however,  addressing  myself  to  answer  this,  I  will, 
both  as  to  the  question  of  fact  and  the  question  of  law,  say  that  the  advisers  of  ISIrs. 
Anne  Evans  ought  not  to  have  left  ground  in  this  case  to  dispute  upon.  If  her 
intention  when  she  executed  the  deed  of  1836  was  by  it  to  restore  and  set  up  wholly 
the  deed  of  1833,  why  was  .she  not  made  plainly  to  .say  so?  If  her  intention  at  that 
time  was  not  .so,  but  was  that  afterwards  she  should  have  no  power  to  defeat  Mr. 
Saunders  by  a  will  unless  she  should  execute  some  subsequent  deed,  why  was  she 
not  made  plainly  to  say  so]  If  her  intention  at  that  time  was  not  of  .so  extraordinary 
a  kind  (extraordinary  upon  the  theory  that  she  did  not  by  the  deed  of  1836  mean  to 
restore  and  set  up  the  deed  of  1833),  she  might  have  been  made  to  declare  in  so 
many  words  that  the  lands  should  be  held  subject  to  such  or  the  same  or  the  like 
rights,  interests  and  powers  as  if  she  had  executed  not  one  of  the  deeds  of  1830,  1833 
and  1835.  Why  "after  the  actual  deed  of  1836  was  she  not,  whether  necessarily  or 
unnecessarily,  advised  for  the  sake  of  caution  to  execute  another  deed  ?  What  are 
lawyers  for  1 

To  return  to  the  legal  question.  Let  it  be  supposed  that  the  effect  of  the  deed  of 
1836  was  not  to  restore  and  set  up  the  deed  of  1833  as  an  appointment,  and  that 
after  the  execution  of  the  deed  of  1836  Mrs.  Anne  Evans  had  a  power  of  appointment 
by  deed  under  the  instruments  of  1830,   1833  and  1835,  or  under  some  or  one  of 


1392 


EVANS   V.    SAUNDERS 


6  DE  G.  M.  &  G.  665. 


them  ;  still  I  do  not  see  any  inconsistency  with  the  four  deeds  taken  together  in  the 
assertion  that  after  the  deed  of  1836  she  retained  or  had  a  power  of  testamentary 
appointment  under  the  settlement  of  1794.  Assuming,  in  favour  of  Mr.  Saunders, 
that  the  effect  of  the  deed  of  1836  was  not  to  set  up  the  whole  of  the  deed  of  1833, 
I  apprehend  that  if,  after  the  deed  of  1836,  any  provision  contained  in  the  deeds  of 
1830,  1833,  and  183.5,  or  in  any  one  or  more  of  [665]  them,  remained  in  force,  what 
so  remained  in  force  was  merely  a  power  to  Mrs.  Anne  Evans  to  appoint  by  deed — 
a  power  which  she  was  not  bound  to  execute — which  she  was  entitled  to  leave  as  she 
did  leave  it,  unexecuted ;  and  which,  in  my  opinion,  did  not  merge,  extinguish  or 
abolish  the  power  to  appoint  by  will  contained  in  the  settlement  of  1794.  If  Mrs. 
Evans  after  the  settlement  of  1794  had  executed  but  one  instrument  of  appointment 
not  testamentary,  and  that  had  been  a  deed  of  1837,  doing  nothing  but  creating  or 
affecting  to  create  a  power  in  herself  to  appoint  the  fee  by  a  writing  "  sealed  and 
delivered  by  her  in  the  presence  of  and  attested  by  two  credible  witnesses,"  or  doing 
nothing  but  conferring  a  life-estate  or  an  estate  tail  upon  some  stranger,  I  am 
persuaded  that  she  might  afterwards  have  effectually  made  a  will  in  exercise  of  the 
power  of  testamentary  appointment,  subject  to  be  wholly  or  partially  defeated  by  her 
execution  of  the  power  (if  any)  created  or  affected  to  be  created  by  the  deed  of  1837, 
and  subject  to  the  life-estate  or  estate  tail  if  any  appointed  by  it.  Mr.  Saunders 
appears  to  me  not  in  the  lea.st  degree  more  entitled  to  succeed  upon  his  actual  case 
than  he  would  upon  either  of  the  two  that  I  have  just  been  supposing. 

Finally,  I  conceive  that  by  law,  a  power,  which  in  any  mode  or  to  any  extent 
whatsoever  has  been  exercised,  but  exercised  revocably,  and  the  revocable  appoint- 
ment made  under  which  has  been  well  revoked,  without  having  been  acted  on,  is 
generally,  if  not  universally,  in  the  same  force  and  exercisable  in  the  same  manner  as 
if  the  revoked  appointment  had  not  existed,  and  that  a  power  cannot  necessarily  be 
exhausted  by  a  revocable  act,  though  executing  otherwise  the  power  to  the  utmost, 
more  than  by  a  conditional  act  or  by  an  act  of  merely  partial  execution  ;  of  execution, 
I  mean  in  no  sense  and  by  no  possibility  full  and  complete  ;  and  my  opinion  is  wholly 
[666]  against  Mr.  Saunders's  alleged  title,  nor  can  I  avoid  regretting  that,  whether 
incited  or  not  incited  to  litigation  by  the  conduct  of  any  of  those  claiming  under  the 
will  of  1848,  he  has  become  a  litigant  in  this  matter,  seeking  to  disappoint  the 
evident  wishes  and  manifest  intention  of  a  person  who  justly  had  the  absolute 
dominion  substantially  over  the  disputed  property,  seeking  this  by  means  of  a 
supposed  objection  siridimini  juris  at  the  best,  startling  to  commonsense,  not  intelli- 
gible beyond  the  pale  of  English  law,  nor  easily  understood,  within  it.  Certainly  a 
Judge  of  weight  and  consideration  has  thought  the  objection  authorised  by  our  law 
and  thinking  so  he  gave  of  course  effect  to  it  as  he  did  ;  but  I  believe  that  he  cannot 
have  done  this  willingly,  or  otherwise  than  under  a  feeling  similar  to  that  which 
once  forced  Lord  Mansfield  to  say,  "  All  revocations  which  are  not  agreeable  to  the 
intention  of  the  testator  are  founded  on  artificial  and  absurd  reasoning.  The 
absurdity  of  Lord  Lincoln's  case  is  shocking.     However,  it  is  now  law." 

Eespectfully  differing  from  the  able  Yice-Chancellor,  I  think  that  we  may  in 
obeying  the  law  decide  as  any  man  not  a  lawyer  would  against  Mr.  Saunders. 
Whether  His  Honour's  conclusion  is  necessarily  inconsistent  with  Montagu  v.  Kater 
(8  Exch.  507),  I  need  not  give  an  opinion,  but  certainlj'  I  am  convinced  that  the 
conclusion  of  the  Court  of  Exchequer  in  that  case  was  as  right  in  law  as  it  was  plainly 
agreeable  to  good  sense  and  justice.  I  must,  however,  again  notice  the  question, 
whether  the  meaning  and  effect  of  the  deed  of  1836,  properly  construed,  were  to 
restore  and  wholly  to  set  up  the  deed  of  1833,  a  question  that  I  had  before  the 
hearing  of  January  last,  thought  serious  and  difficult ;  and  this  impression,  certainly 
not  removed  or  weakened  by  the  manner  in  which  the  argu-[667]-ment  on  that 
occa.sion  was  conducted,  still  remains.  But  the  point  is  perhaps  rendered  practically 
of  little  or  no  importance  by  these  circumstances — that  the  purchase-money  of  the 
farm  contracted  to  be  sold  is  as  I  understand  in  Court ;  that  a  title  and  conveyance 
can  and  are  read}'  to  be  made  to  the  purchaser,  which  will  render  him  safe,  whether 
the  true  meaning  and  effect  of  the  deed  of  1836,  were  to  restore  or  wholly  to  set  up 
the  deed  of  1833  or  not;  that  one  of  the  suits  which  were  before  us  in  January  last, 
and  of  which  we  are  now  disposing,  is  the  supplemental  cause  of  Evans  v.  Morgan, 
instituted  after  our  order  of  last  July  ;  that,  at  the  hearing  of  January  in  this  year, 
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not  any  of  the  counsel  except  those  of  Mr.  Samulers  expressed  a  wish  ajjainst  giviiij; 
full  effect  to  Mrs.  Evans's  will ;  and  that  unless  I  mistake,  it  is  for  the  interest  of  the 
parties,  not  guijui-is,  rather  to  affirm  than  to  deny  that  the  will  onght,  as  to  every 
portion  of  it,  to  have  full  operation.  These  things  lieing  so,  I  consider  my.self  not 
bound  to  insist  on  the  doubt  that  I  have  mentioned,  or  not  to  allow  myself  to  concur 
with  my  learned  brother  in  an  order  attributing  to  the  will  the  complete  operation 
which  the  original  Plaintiff  Mrs.  Bridget  Evans  desires  to  ascribe  to  it  Ijoth  as  to  the 
debts  of  the  testatrix  and  otherwise. 

One  at  least  of  the  learned  counsel,  however,  contended  that  the  trustees  of  the 
will  had  so  acted  as  to  deprive  themselves  of  any  right  to  some  of  the  costs  claimed 
by  them.  Upon  this  point,  as  well  as  Mr.  Saunders's  application  for  costs,  I  had 
rather  for  the  present  reserve  myself.  Hut  considering  the  numner  in  which  he  was 
caused  to  come  forward  as  a  claimant,  I  may  at  once  .say,  that  in  my  judgment  he 
ought  not  to  pay  any  costs. 

[668]  Feb.  26.  The  Lord  Justice  Tuknek.  In  this  ca.se  it  appears,  that  by  a 
settlement  of  the  year  1 794  estates  were  settled  subject  to  some  prior  uses  which  have 
now  determined,  to  the  use  of  Anne  I*>vans  for  life,  with  remainder  subject  to  limita- 
tions in  favour  of  her  children,  which  did  not  take  effect,  she  having  had  no  child,  to 
the  use  of  [his  Lordship  read  the  limitations]  and  in  default  of  such  devise,  direction, 
limitation  or  appointment,  to  certain  other  uses  under  which  Thomas  Jones  Saunders, 
one  of  the  parties  to  these  suits,  claims  to  be  entitled.  That  by  a  deed  dated  the 
5th  June  1830,  Anne  Evans,  in  exercise  of  the  power  of  appointment  reserved  to 
her  by  the  settlement  of  1794,  and  of  all  other  powers  enabling  her  in  that  liehalf, 
appointed  that  after  the  determination  of  the  interests  limited  prior  to  her  power  of 
appointment,  the  estate  should  go  to  certain  uses  mentioned  in  that  deed  of  appoint- 
ment, and  which  uses  exhausted  the  fee  ;  but  that  by  that  deed  Anne  I']vans  reserved 
to  herself  a  power  of  revocation  and  new  appointment  in  the  following  terms — [His 
Lordship  read  it.]  That  afterwards  by  another  deed  dated  the  -'jth  of  July  1833, 
Anne  Evans,  in  exercise  of  the  power  reserved  to  her  liy  the  deed  of  appointment  of 
1830,  and  of  all  other  powers  enabling  her  in  that  behalf,  revoked  the  uses  limited 
by  that  deed,  and  appointed  that  theestates  shoidd  go  to  other  uses  mentioned  in 
the  deed  of  1833,  which  also  exhausted  the  fee,  again,  however,  reserving  to  herself 
powers  of  revocation  and  new  appointment  expressed  in  substance  at  least  in  the 
same  terms  as  the  powers  reserved  by  the  deed  of  1830.  That  by  a  further  deed 
dated  the  16th  of  July  183-5,  Anne  Evans  revoked  the  uses  limited  by  the  deed  of 
1833,  and  appointed  that  the  estates  should  go  to  other  uses  which  also  exhausted 
the  fee  precisely  in  the  same  form  and  manner  as  had  been  adopted  in  the  deed  of 
1833,  reserving  to  herself,  however,  by  this  deed,  also  a  power  of  revocation  and 
[669]  new  appointment,  expressed  in  the  same  terms  as  the  like  power  reserved  l)y 
the  deed  of  1833.  That  subsequently  by  a  deed-poll  dated  the  26th  of  August 
1836,  Anne  Evans  revoked  the  uses  limited  by  the  deed  of  1.^3."),  and  that  she  di<l 
not  hv  that  deed-poll  or  bv  any  subsequent  deed  declare  any  new  uses,  but  that  by 
her  will  dated  the  3d  of  March  1848,  and  purporting  to  be  made  in  exercise  of  the 
power  reserved  by  the  settlement  of  1794,  she  devised  the  estates  to  trustees,  in 
trust  to  sell  and  stand  possessed  of  the  proceeds  upon  trusts  under  which  several 
others  of  the  parties  to  these  suits  claim  to  be  interested. 

It  is  between  these  parties  and  Thomas  Jones  Saunders  claiming  under  the 
limitations  of  the  settlement,  in  default  of  appointment ;  the  principal  question  in 
these  suits  arises— whether  the  power  reserved  to  Aiuie  Evans  l)y  the  settlement  of 
1794,  to  appoint  bv  will  was  subsisting  at  the  time  when  she  purported  to  exercise 
that  power  by  her  "will  of  the  3d  of  March  1848,  there  being  no  doubt  that  the  will 
is  a  good  execution  of  the  power,  if  the  power  was  subsisting  at  the  time  when  it 

was  made.  t-    j      i  j    u 

This  question  was  twice  argued  before  the  Vice-Chancellor  Kiiidersley,  and  the 
conclusion  at  which  he  arrived  was  that  the  power  to  appoint  by  will  created  hy  the 
settlement  of  1794,  was  not  subsi.sting  at  the  time  when  Anne  Evansmade  her  will 
on  the  3d  of  March  1848.  The  grounds  and  rea.sons  on  which  the  \  ice-Chancellor 
founded  that  conclusion,  are  conveniently  summed  up  by  him  in  the  judgment  which 
he  gave  upon  the  case  after  the  second  argument  before  him.  They  are  these  :— 1st. 
That  a  power  to  appoint  by  deed  or  will  does  not  constitute  two  separate  and  distinct 
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powers,  but  is  a  single  power  with  a  restriction  on  its  exercise,  requiring  it  to  be 
exercised  by  one  or  other  of  [670]  those  two  instruments,  but  leaving  to  the  donee 
the  option  within  the  limits  of  that  restriction  to  choose  which  instrument  he  will 
use  in  exercising  the  power ;  idly.  That  powers  of  revocation  and  new  appoint- 
ment are  two  separate  and  distinct  powers.  And  further  that,  where,  by  the  terms 
of  the  reservation  of  powers  of  revocation  and  new  appointment,  the  donee  is 
authorized  to  exercise  them  at  his  option,  either  by  the  same  or  by  different  deeds, 
if  he  first  exercises  by  deed  the  power  of  revocation  only,  the  power  of  new  appoint- 
ment still  continues  to  subsist  as  a  valid  operative  power  capable  of  being  exercised 
by  a  subsei|uent  deed,  and  admitting  that  it  is  competent  to  the  donee  of  such 
powers,  exercising  only  the  power  of  revocation  to  release  or  extinguish  or  destroy 
the  power  of  appointment  which  was  reserved  to  him,  yet  the  mere  exercise  of  the 
power  of  revocation  alone  will  not  jier  se  have  any  such  etfect ;  3dly.  That  where 
a  person  has  a  general  power  of  appointment  hy  deed,  whether  it  be  what  is  called 
by  Lord  St.  Leonards  a  primary  power  {i.e.,  a  power  preceding  the  uses  declared  in 
default  of  appointment),  or  be  a  power  of  appointment  connected  with  a  power  of 
revocation,  and  following  the  uses  declared  by  the  instrument  creating  the  power 
and  exercises  that  power  of  appointment,  and  by  the  deed  exercising  that  power, 
reserves  to  himself  a  new  power  of  appointment,  whether  such  new  power  be  reserved 
as  a  primary  power,  or  as  connected  with  a  power  of  revocation,  such  power  so 
reserved,  is  to  all  intents  and  purposes  a  new  power  newly  created  by  him,  and  is 
not  the  old  power  which  he  has  exercised,  and  that  it  is  equally  a  new  power,  what- 
ever be  the  kind  or  degree  of  restriction  which  he  has  thought  fit  to  impose  on  its 
exercise,  and  whether  he  imposes  on  it  precisely  the  same  kind  and  degree  of 
restriction  which  was  imposed  on  the  exercise  of  the  old  power,  or  a  greater  or  less 
degree  of  restriction  ;  -Ithly.  That  there  is  a  wide  difference  be-[671]-tween  the  case 
where  the  donee  of  a  general  power  of  appointment  exercising  it  by  deed,  reserves 
to  himself  a  power  of  revocation  only,  and  the  case  where  he  reserves  to  himself  not 
only  a  power  of  revocation,  but  also  a  power  to  appoint  new  uses,  and  that,  what- 
ever may  be  the  effect  of  the  subsequent  exercise  of  the  power  of  revocation,  where 
a  power  of  revocation  only  has  been  reserved,  the  effect  is  very  different  where  a  new 
power  of  appointment  is  reserved  as  well  as  a  power  of  revocation,  and  the  power  of 
revocation  only  is  exercised.  And  that,  even  assuming  that  in  the  former  case,  the 
effect  of  the  revocation  would  be  to  restore  the  original  power,  yet,  in  the  latter 
case,  the  creation  and  reservation  of  the  new  power  of  appointment  effectually 
prevents  the  restoration  of  the  original  power. 

With  the  first,  second  and  third  of  the  positions  on  which  the  Vice-Chancellor 
has  thus  rested  his  judgment  I  agree.  I  think  that  the  power  to  appoint  by  deed 
or  will  contained  in  the  settlement  of  179-1:  is  no  more  than  a  single  power  to  be 
executed  in  one  or  other  of  the  two  difterent  modes  pointed  out.  I  think,  also,  that 
powers  of  revocation  and  new  appointment  are  separate  and  distinct  powers  ;  that 
the  power  of  new  appointment  may  continue  after  the  power  of  revocation  has  been 
exercised,  and  that  the  exercise  of  the  power  of  revocation  will  not  of  itself  extin- 
guish or  destroy  the  power  of  new  appointment.  Further,  I  think,  that  where  under 
the  exercise  of  a  general  power  of  appointment,  a  power  of  revocation,  and  of  new 
appointment  is  reserved,  the  power  of  appointment  so  reserved  is  a  new  power,  and 
cannot  be  held  to  be  the  old  power  which  has  been  already  exercised.  In  part, 
also,  I  agree  with  the  Vice-Chancellor's  fourth  position.  I  think  that  there  may  be 
a  difference  between  cases  in  which  a  general  power  of  appointment  being  exercised, 
a  power  of  revocation  only  is  reserved,  [672]  and  cases  in  which  upon  the  exercise 
of  such  a  general  power,  a  power  of  revocation  and  new  appointment  is  reserved, 
and  that  there  may  also  in  these  cases  be  a  difference  in  the  effect  of  the  power  of 
revocation  only  being  exercised. 

It  is  upon  the  conclusion  which  the  Vice-Chancellor  has  drawn  from  these 
premises  my  difficulty  has  rested.  He  says,  that  even  assuming  that  in  the  former 
case — the  ease  of  the  power  of  revocation  only  being  reserved — the  effect  of  the 
revocation  would  be  to  restore  the  original  power  ;  yet  that  in  the  latter  case — the 
case  of  the  power  of  revocation  and  new  appointment  being  reserved — the  creation 
and  reservation  of  the  new  power  of  appointment  effectually" prevents  the  restoration 
of  the  original  power.     With  great  deference  to  the  Vice-Chancellor,  whose  judg- 
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meiit  is  entitled  to  the  highest  coiisideiatioii,  huth  from  his  extensive  knowloilgo  of 
the  law  of  real  property  and  from  the  care  and  attention  ho  has  liestowed  ui)on  this 
case,  I  think  that  he  has  gone  too  far  in  this  latter  part  of  his  fourth  ])osition. 
He  has  assumed  that  the  original  power  contained  in  the  settlement  of  17it4  has 
come  to  an  end,  and  (luostioned  only  whether  it  has  been  restored.  Tho  true 
question,  as  I  think,  is  whether  it  has  ever  come  to  an  end. 

In  considering  this  case,  I  have  been  most  an.\ious  in  tho  first  place  to  see 
whether  it  can  fairly  he  considered  to  be  governed  by  authority  ;  for  I  agree  with 
what  was  said  at  the  Bar — that  nothing  can  bo  more  dangerous  than  to  unsettle 
the  law  of  real  property  upon  any  point,  however  minute  or  technical  it  may  be. 
^^  e  must  rememljer  that  other  titles  may  depend  upon  the  same  or  similar  points. 
If,  therefore,  I  had  succeeded  in  finding  any  decision  by  which  the  (|uestion  l)eforo 
us  could  be  ruled,  I  should  have  been  much  disposed  to  abide  by  [673]  that  decision, 
whether  my  own  opinion  agreed  with  it  or  not  ;  but  I  have  been  unaldo  to  find  any 
such  decision  ;  and  it  is  very  satisfactory  to  me  to  learn  from  tho  Vice-Chancellors 
judgment  that  his  researches  have  been  attended  with  the  same  result — that  ho  too 
considers  the  precise  question  presented  In'  this  case  to  be  new. 

Two  cases  were  much  relied  on  upon  the  ])art  of  the  Kespondent  Saunders— 
Hele  V.  Bmul  (Prec.  in  Ch.  -474  ;  2  Sugtl.  on  Powers,  App.  575,  6th  ed.)  and  ll'anl  v. 
Lenthall  (1  Siderf.  344);   but  upon  examining  those  cases,  I  think  it  will  be  fovnid 
that  they  have  no  bearing  upon  the  present  case.     In  Hele  v.  j!<mil  (Prec.  in  C'h. 
474;  2  Sugd.  on  Powers,  App.  575,  6th  ed.)  there  was  a  settlement  with  power  to 
revoke  and  to  limit  new  uses,  the  power  not  being  limited  to  a  single  revocation  and 
new  appointment,  but  purporting  to  enable  repeated  revocations  and  new  appoint- 
ments to  be  made.     There  was  then  a  revocation  with  a  limitation  of  new  uses,  l)Ut 
with  no  power  to  revoke  ;  and  afterwards  a  revocation  of  the  uses  first  appointed, 
with  a  limitation  of  new  uses.      It  was  held  that  the  uses  last  appointed  did  not 
take  effect ;  but  the  ground  of  this  decision  was  that  the  power  contained  in  the 
original  settlement,  so  far  as  it  purported  to  enable  repeated  revocations  and  new 
appointments  to  be  made,  was  not  a  good  power,  and  we  have  in  this  case  no  such 
power  to  deal  with.     In  fJ'anl  v.  Lenthall  (1  Siderf.  344)  there  was  a  settlement  with 
power  to  revoke  and  limit  new  uses  ;  then  there  was  a  revocation  with  a  limitation 
of  new  uses  and  with  power  to  revoke,  but  with  no  power  to  limit  new  uses  ;  and 
then  there  was  a  revocation  of  the  uses  limited  by  the  first  appointment,  with  a 
limitation  of  new  uses.     It  was  in  this  ease  also  held  that  the  uses  last  appcjinted 
did  not  take  effect.     From  the  very  loose  reports  of  this  case,  it  is  difficult  to  collect 
distinctly  the  [674]  grounds  upon  which  tho  decision  proceeded  ;  but,  as  I  under- 
stand the  case,  they  were  these  :^The  exercise  of  the  power  of  revocation  by  the 
first  appointment  wholly  destroyed  the  uses  created  by  the  settlement.     The  exercise 
liy  the  second  appointm'ent  of  the  power  of  revocation  reserved  liy  the  first  appoint- 
ment destroyed   the    uses  created  by  that    first  appointment,   but    did    not   affect 
the  revocation  of  the  original  uses  which  had  been  made  by  the  first  appointment, 
and  the  consequence  was  that  there  were  no  subsisting  uses.     The   fee,  therefore, 
resulted  to  the  settlor,  discharged  of  all  the  uses ;   and  it  was  held  that  the  fee, 
having  so  resulted,  the  seisin  to  serve  the  uses  to  be  created  under  the  power  was 
gone,  and  that  a  new  seisin  was  necessary  to  be  created  by  him  to  serve  the  uses 
limited  by  the  second  appointment,  a  requisite  which  was  supplied  by  the  production 
of  the  second  fine.     But  in  the  present  case  the  fee  does  not  result  discharged  of  all 
the  uses,  as  it  was  held  to  have  done  in  the  case  of  //«/'/  v.  Lenllial  (1  Siderf.  344^ 
for  there  is  the  power  to  appoint  new  uses  reserved  by  the  deed  of  1835,  which 
would  attach  upon  the  resulting  fee. 

We  must  consider  then  how  this  case  stands  without  reference  to  these 
authorities  The  power  to  appoint  bv  deed  or  will  containe<l  in  the  original  settle- 
ment is  undoubtedlv  well  created,  and  it  lies,  therefore,  upon  those  who  dispute  the 
exercise  of  it  to  shew,  that  before  the  date  of  Anne  Evans's  wilt,  it  had  become 
incapable  of  being  exercised.  There  had  Ijeen  no  relea.se  of  it,  no  act  had  been  done 
to  affect  it  unless  it  had  been  exhausted  by  the  several  deeds  of  appointment,  or 
destroyed  by  the  new  powers  of  appointment  created  by  those  deeds.  The  question 
therefore  must  be,  whether  those  deeds  have  operated  to  exhaust  or  destroy  it. 
With  respect  to  [675]  the  question  of  exhaustion,  it  is  true  that  uses  have  been 
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from  time  to  time  declared,  exhausting  the  fee,  but  those  uses  have  at  all  times  been 
revocable.  It  is  true  also  that  powers  have  from  time  to  time  been  created  to  declare 
new  uses,  but  those  powers  have  not  been  exercised  otherwise  than  by  the 
creation  of  uses  subject  to  revocation.  At  no  time  has  there  been  a  complete 
absolute  limitation  of  uses  exhausting  the  fee.  The  uses  appointed  have 
always  been  defeasible.  The  event  on  which  they  have  been  made  defeasible  has 
been  the  exercise  of  the  power  of  revocation  ;  but  suppose  they  had  been  made 
defeasible  upon  some  other  event,  as  the  birth  of  a  child  of  the  appointor.  It  could 
not,  as  I  apprehend,  have  been  for  one  moment  contended,  that  in  such  a  case  it 
would  not  have  been  competent  to  the  appointor  at  any  time  to  appoint  new  uses, 
to  take  effect  in  the  event  of  such  a  child  being  born,  and  surely  the  question  of  the 
exhaustion  or  non-exhaustion  of  the  power  cannot  depend  upon  the  event  on  which 
the  uses  are  defeasible,  whether  they  are  defeasible  by  the  act  of  the  party,  or  by 
some  other  independent  event.  It  does  not  seem  to  me,  therefore,  that  these 
defeasil)le  uses  could  exhaust  the  power. 

Could  it  then  be  exhausted  by  the  power  to  appoint  new  uses  ?  I  think  not. 
Such  a  power  is  merely  a  power  reserved  to  do  an  act,  and  until  the  act  is  done  it 
creates  no  estate,  fills  up  no  chasm.  The  question  may  be  tested  thus — suppose 
Anne  Evans,  in  the  exercise  of  her  original  power,  had  merely  appointed  to  such 
uses  as  she  should  by  deed  or  will  appoint,  and  had  made  no  further  appointment. 
^Vhatever  might  have  been  said  as  to  the  destruction  of  her  original  power  liy  the 
creation  of  the  new  powers,  surely  it  could  not  have  been  said  that  she  had  exhausted 
her  power,  for  no  uses  would  have  been  limited  under  it. 

[676]  Assuming  then  that  there  had  been  no  exhaustion  of  the  original  power 
had  thei-e  been  a  destruction  of  it  liy  the  creation  of  the  new  powers,  are  the  new 
powers  to  appoint  by  deed,  contained  in  the  several  deeds  of  appointment,  to  be 
taken  to  have  destroj^ed  the  original  power  to  appoint  by  deed  or  will  ?  This 
question  must,  I  think,  be  governed  by  the  intention.  Cases  may  be  put  in  which 
the  intention  to  substitute  a  new  power  for  the  original  power  would  be  manifest. 
Suppose,  for  instance  a  power  to  appoint  by  deed  only,  requiring  that  the  deed 
should  be  attested  by  two  witnesses,  and  a  new  power  to  be  created  to  appoint  by 
deed  attested  by  three  witnesses.  There  would,  I  apprehend,  be  little,  if  an}% 
doul>t,  that  the  latter  power  would  be  taken  to  be  in  substitution  of  the  former,  and 
that  the  former  power  could  not  be  exercised  whilst  the  latter  was  sulisisting ;  but 
what  we  are  called  upon  here  to  say  is,  that  a  power  to  appoint  by  deed  only,  has 
operated  to  destroy  the  original  power  to  appoint  by  deed  or  will.  I  think  that 
very  clear  evidence  of  intention  would  be  necessary  to  justify  such  a  con- 
clusion, for  the  substitution  of  the  less  extensive  power  would  be  in  derogation  of 
an  existing  right.  In  my  opinion,  there  is  no  such  evidence  of  intention  in  this 
case  as  could  justify  the  conclusion. 

Doubts  have  been  suggested  whether  two  general  powers  of  appointment  in  fee 
can  exist  in  the  same  person  at  the  same  time  ;  but  without  reference  to  this 
question  (although,  having  regard  to  the  nature  of  powers,  I  feel  no  serious  doubt 
upon  it)  there  can  be  no  doubt  that  a  power  to  appoint  in  fee  by  deed  or  hy  will  may 
co-exist  in  the  same  person,  and  I  .see  no  reason  why,  if  the  power  to  appoint  by 
deed,  created  by  the  several  deeds  of  appointment  in  the  present  case,  is  at  all  to  l)e 
taken  to  affect  the  original  power,  it  should  not  be  taken  merely  as  in  substitution 
foi'  that  branch  of  the  power  which  it  [677]  purports  to  replace,  viz.,  the  power  to 
appoint  by  deed.  Suppose  that  Aune  Evans  had  by  the  deeds  of  appointment  in 
terms  declared  such  to  have  been  her  intention,  it  caniiot  surely  be  denied  that  effect 
might  and  must^have  been  given  to  her  declared  intention,  and,  I  apprehend,  that  it 
is  no  less  the  duty  of  the  Court  to  carry  out  the  intention,  whether  it  is  in  terms 
expressed  or  not,  provided  it  is  sufhciently  indicated. 

It  has  been  said  that  the  uses  created  by  the  deeds  of  appointment  must  be 
regarded  as  introduced  into  the  original  settlement ;  but,  if  so  introduced,  they  must 
be  introduced  with  the  power  of  revocation  and  the  power  to  appoint  new  uses  by 
deed  ;  and  if  the  original  power  be  not,  as  I  think  it  is  not,  exhausted,  either  by  the 
limitation  of  the  revocable  uses  or  by  the  creation  of  the  new  power  to  appoint  by 
deed,  why  is  the  power  to  appoint  by  will  to  be  taken  out  of  the  settlement?  Are 
the  parties,  who  are  entitled  only  in  "default  of  appointment,  to  be  placed  in  a  better 
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situation  by  the  imperfect  exercise  of  the  power!  In  the  result  of  nil  these  instru- 
ments Anne  E\ans  has,  in  eU'ect,  created  only  a  jjower  to  appoint  hv  deed.  It 
cannot,  I  think,  make  any  dift'erenee  that  this  has  been  the  result  of  .several  instru- 
ments; and  if  it  had  been  etl'ected  by  one  deed  only,  merelv  ereatini;  a  power  to 
appoint  by  deed,  I  cannot  think  that  the  creation  of  "such  a  power  could  have  been 
held  to  have  exhausted  or  destroyed  the  power  to  apjwint  l>y  will. 

Upon  the  whole,  therefore,  my  conclusion  is  that  Anne  Evans  had  p.iwer  to 
appoint  by  will,  when  her  will  of  the  3d  of  March  l.s4^  was  made,  and  I  think  this 
conclusion  is  much  fortified  by  the  decisions  and  reasoninj;  in  the  cases  of  Shejliell  v. 
I'on  Donap  (7  Hare,  42),  and  J/((h-[678]-/<!.'/»  v.  Kater  (8  Exch.  507),  although  neither 
of  those  cases  can  be  said  to  be  exactly  in  point  with  the  present. 

A  further  question  has  been  raised  in  this  ca.se,  whether  the  revocation  bv  the 
deed  of  1836,  of  the  uses  declared  by  the  deed  of  1835,  may  not  "have 
operated  to  restore  the  uses  declared  by  the  deed  of  1833.  My  learned 
brother  has  entertained  very  great  doulit  upon  this  (lueslion,  and  I  need  hardly 
say  that  the  doubts  which  he  has  felt  render  me  less  confident  than  I  should 
otherwise  have  been  in  the  opinion  which  I  have  formed  upon  it.  My  opinion, 
however,  is,  that  the  revocation  by  the  deed  of  183(5  ditl  not  operate  to  restore  the 
uses  limited  by  the  deed  of  1833.  I  think  that  the  revocation  of  tho.se  uses  by  the 
deed  of  1835  was  absolute,  and  that  the  case  in  this  respect  cannot  properlv  be 
likened  to  the  case  of  a  repealing  statute  restoring  other  statutes  which  have  been 
abrogated  by  the  statutes  repealed.  In  such  cases  the  revival  of  the  original  statutes 
takes  place  b\'  virtue  of  the  repeal,  but  in  a  case  like  the  present,  the  (piestion  as  I 
conceive  must  be  governed  by  intention,  and  there  is  nothing  to  shew  that  there  has 
been  any  intention  to  destroy  the  absolute  etlect  of  the  prior  revocation. 


[679]     D.wiES  V.  Stainbank.     Before  the  Lords  Justices.     Dec.  12,  13,  14,  20, 

1854  ;  Jan.  30,  1855. 

[See  Oriental  Financial  Corporation  v.  Orcrend,  Gurnei/  <{•  Company,  1871,  L.  I!.  7  Ch. 
145,  n.  ;  Duncan,  Fox  <(■  Compaw/  v.  North  ami  South  Jl'ale.f  Bank,  1880,  6  App.  Cas. 
12  ;  Bouse  v.  Bradford  Banking  Coiiqmn;/  [1894],  2  Ch.  57.] 

Indorsees  of  bills  of  exchange  as  a  security  for  a  floating  balance  clue  on  the  accounts 
between  them  and  the  drawer  had  notice  that  the  acceptor  was  a  surety  for  the 
drawer.  They  afterwards  entered  into  an  agreement  with  the  latter  that  the 
existing  debt  should  be  liquidated  by  the  drawer  building  for  them  certain  ships, 
and  should,  in  the  meantime,  be  secured  by  a  policy  of  assurance.     Held, 

1.  That  time  was  thus  given  to  the  principal  debtor,  and  that  the  surety  was  released 
in  equity,  if  not  at  law  also. 

2.  That  a  creditor  who  holds  a  floating  guarantee  from  a  surety  caiuiot,  without 
the  surety's  consent,  give  time  to  the  principal  debtor  as  to  a  portion  of  the  debt, 
without  reserving  the  creditor's  rights  against  the  surety,  and  yet  hold  the  surety 
liable  for  that  portion. 

3.  That  whether  the  acceptor  could  or  could  not  use,  by  way  of  defence  to  an  action 
by  the  holders  of  the  l)ills,  the  giving  of  time  by  them  to  the  drawer,  he  was  not 
bound  to  do  so,  but  might  (at  the  risk  of  costs)  defend  the  action  on  other  grounds, 
and  also  institute  a  suit  for  equitable  relief  and  an  injunction  to  restrain  the  pro- 
ceedings at  law,  though  if  the  matter  had  been  pleaded  at  law,  and  the  Court  of 
law  had  adjudicated  on  the  plea,  the  case  might  have  been  diftereut. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor  Kindersley  restraining  pro- 
ceedings at  law  on  two  bills  of  exchange.  By  arrangement  the  cause  came  on  to  be 
heard  at  the  same  time. 

The  bills  in  question  were  for  £1000  each,  and  were  dated  the  3d  of  September 
1846,  drawn  by  Benjamin  Davies,  one  of  the  Defendants,  upon  his  uncle,  Daniel 
Davies  the  Plaintiff,  in  favour  of  and  made  payable  to  Christopher  Stainbank  and 
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Richard  Henry  Stainbaiik,  two  other  Defendants.  One  of  them  was  payable  in 
1847  the  other  in  1848.  It  appeared  upon  the  result  of  the  evidence,  that  as 
between  the  Plaintiff  and  Benjamin  Davies  the  Plaintiff  was  a  surety  merely. 

In  August  1850  the  bills  remained  unpaid  in  the  hands  of  the  Stainbanks,  and 
had  been  placed  by  them  to  the  debit  of  Benjamin  Davies,  and  formed  part  of  a 
hr^ti  balance  due  from  Benjamin  Davies  to  them.  The  bills  were  left  in  the  hands 
of  Messrs.  Stainbank  as  a  guarantee  for  the  floating  balance  from  time  to  time  due 
from  [680]  Benjamin  Davies  to  them  to  the  extent  of  £2000.  At  and  previously 
to  that  time  the  Stainbanks  were  aware  that  the  Plaintiff  claimed  to  stand  in  the 
position  of  surety  merely  on  the  bills. 

In  September  18.50  Daniel  Davies  the  younger,  a  brother  of  Benjamim  Davies, 
came  over  to  England  from  Prince  Edward's  Island,  for  the  purpose  of  coming  to  a 
settlement  on  behalf  of  his  brother  with  the  Messrs.  Stainbank. 

After  some  communications  had  taken  place  between  Daniel  Davies  the  younger 
and  the  Defendant  R.  H.  Stainbank,  the  acting  partner  of  the  firm  of  Stainbank  & 
Son,  the  following  memorandum  was  drawn  up  : — 

"Memorandum  of  the  understanding  between  Mr.  Daniel  Davies  of  Charlotte 
Town,  Prince  Edward's  Island,  on  behalf  of  his  brother  Mr.  Benjamin  Davies  of  the 
same  place,  and  Messrs.  C.  Stainbank  &  Son  of  London.  The  balance  due  from 
Mr.  Benjamin  Davies  to  C.  Stainbank  &  Son  being  now  agreed  at  £8047,  3s.  lOd., 
it  is  agreed  that  the  four  vessels  that  have  been  already  dispatched  from  the  island 
this  season,  viz.  schooner  Kestrel,  bark  Essex,  schooner  Minna,  and  brig  not  yet 
named,  together  with  their  freights  and  cargoes,  to  be  realized  as  soon  as  practicable 
after  their  di-scharge  in  England,  and  the  produce,  less  the  charge  and  commission, 
to  be  placed  to  the  credit  of  Benjamin  Davies,  in  part  payment  of  the  above  balance 
of  £8047,  3s.  lOd.,  and  which  it  is  estimated  will  altogether  produce  about  £4900, 
leaving  a  balance  then  due  or  a  presumed  balance  to  C.  Stainbank  &  Son  of  about 
£3147  or  more,  if  Benjamin  Davies  has  occasion  to  draw  any  further  small  sums  of 
Messrs.  Stainbank  A:  Son. 

"  It  is  agreed  between  C.  Stainbank  &  Son  and  Ben-[681]-jamin  Davies  that 
when  the  before-mentioned  balance  (now  estimated  at  £3147)  can  be  correctly 
ascertained,  the  present  running  account  with  Benjamin  Davies  shall  be  closed  for 
liquidation. 

"  That  the  first  step  towards  the  liquidation  shall  be  the  building  and  completion 
of  a  ship  of  400  tons  register  by  Benjamin  Davies  (he  having  on  hand  the  greater 
part  of  the  materials  ready  for  the  purpose),  to  be  called  the  'Charlotte,'  which 
vessel  is  to  be  ready  for  launching  the  early  part  of  the  ensuing  season,  say  before 
the  5th  of  August  1851. 

"  To  enable  Benjamin  Davies  to  complete  the  said  ves.sel  for  sea,  C.  Stainbank  & 
Son  engage  next  year  to  supply  stores  and  to  accept  Benjamin  Davies's  drafts  for 
provisions,  Arc,  to  the  extent  of  £500  altogether  or  more,  if  thej^  think  proper ; 
which  stores  on  being  shipped  and  bills  on  being  accepted  are  to  be  placed  to  the 
debit  of  an  account  to  be  specifically  opened  for  Benjamin  Davies  as  an  account 
for  advances  and  for  the  ship  '  Charlotte  ; '  and  any  stores  ordered  bj'  Mr.  Benjamin 
Davies  shall  be  ordered  distinctly  for  this  account,  and  any  drafts  drawn  shall  state 
on  them  to  be  placed  to  the  bill  account,  namely,  advances  for  the  ship  'Charlotte.' 

"  If  it  should  hereafter  be  determined  to  build  a  larger  ship  than  400  tons  the 
advances  to  be  increased  in  proportion,  and  if  cargo  is  shipped  on  the  ship's  accounts 
C.  Stainbank  &  Son  to  advance  the  invoice  cost  thereof. 

"That  the  'Charlotte'  shall  be  dispatched  as  soon  as  she  can  be  rigged  and 
loaded  for  London,  where,  as  soon  as  practicable  after  her  arrival,  the  vessel  shall  be 
sold  and  the  proceeds,  together  with  freight  or  cargo,  less  all  charges  and  commission, 
shall  then  be  placed  to  the  [682]  credit  of  Benjamin  Davies  in  liquidation  of  the 
before-mentioned  balance. 

"That  the  further  discharge  of  the  said  balance  shall  proceed  annually,  either 
in  like  manner  or  by  remittance  to  the  extent  of  £300  per  annum.  It  is  further 
understood  that  Mr.  Benjamin  Davies  shall,  without  delay,  effect  an  insurance  on 
his  life  for  £1500,  and  pay  the  annual  premium  thereon,  the  policy  of  which  is  to 
remain  with  C.  Stainbank  &  Son  till  the  balance  be  paid  in  full,  after  which  it  is  to 
become  the  property  of  Benjamin  Davies  or  his  assigns." 
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This  agreement  was  not  signed  :  Init  upon  the  evidence  it  appeared  to  have  been 
adopted  by  Benjamin  Davics  and  acted  on  by  him  and  the  Stainbanks. 

In  1852,  Messrs.  Stainbank  commenced  an  action  against  the  I'laintitr  Mr.  Daniel 
Davies,  senior,  on  the  bills.  He  defended  it,  pleadiiiij  in  effect  tliat,  bv  means  of 
transactions  between  Benjamin  Davies  and  the  Stainbanks,  the  bills  hatl  been  satisfied. 
He  also  pleaded  a  set-off. 

The  action  was  tried  in  March  1853,  and  a  verdict  found  for  the  Plaintiffs  for 
£2000,  the  full  amount  claimed. 

The  present  suit  was  then  instituted,  in  which  the  Plaintiff  stated,  by  his 
amended  bill,  that  he  had,  since  the  institution  of  the  suit,  di.scovered  the  above- 
mentioned  agreement  of  September  1850,  made  l)et\veen  the  drawer  and  the  holders 
of  the  bills,  whereby,  as  the  Plaintiff  submitted,  the  drawer  had,  for  valualile  con- 
sideration, given  the  holders  time  for  payment  of  the  debt.  [683]  The  prayer 
was  for  delivery  up  of  the  bills,  and  for  an"  injunction  to  restrain  execution  in  the 
action. 

Upon  a  motion  for  an  injunction,  the  Vice-Chancellor,  on  the  9th  of  June  1S53, 
made  the  order  under  appeal,  whereby  it  was  ordered,  that  the  Plaintiff  Daniel  Davies 
should,  within  twelve  days,  pay  into  Court,  to  the  credit  of  the  cause,  £2525  ;  and 
that  thereupon,  and  on  the  Plaintiff  by  his  counsel  undertaking  to  pay  to  the 
Defendants  Christopher  Stainbank  and  Kichanl  Henry  Stainbank,  their  taxed  costs 
of  the  action  at  law,  an  injunction  should  be  awarded  against  the  Defendants 
Christopher  Stainbank  and  Kichard  Henry  Stainliank  to  restrain  them  and  their 
agents,  till  further  order,  from  proceeding  in  the  action,  and  from  commencing  or 
prosecuting  any  other  action  at  law  against  the  Plaintiff"  touching  the  bills  ;  and  the 
Defendants  were  to  be  at  liberty  to  apply  to  the  Court  after  the  decision  of  the 
House  of  Lords  in  the  suit  of  Owen  v.  Homan  (reported  3  Mac.  &  Gor.  378,  and  4 
H.  of  L.  Cas.  997). 

From  this  order  the  present  appeal  was  brought,  and,  by  consent,  the  cause  came 
on  for  hearing,  at  the  same  time  further  evidence  lieing  adduced  orally  and  other- 
wise. 

Sir  Fitzroy  Kelly,  Mr.  Bacon,  Mr.  Rochfort  Clarke  and  Mr.  Giffard,  for  the 
Plaintiff  Daniel  Davies  the  elder. 

It  is  clear  upon  the  evidence  that  the  Plaintiff  accepted  the  bills  as  a  surety  for 
Benjamin  Davies,  and  that  this  was  known  to  Messrs.  Stainbank  when  they  took  the 
bills.  That  being  so,  and  the  Messrs.  Stainbank  having  acceded  to  the  terms  of  the 
memorandum,  which,  although  not  signed,  was  acted  upon,  they,  we  [684]  submit, 
thereby  gave  time  to  the  principal  debtor  and  released  the  surety.  The  only 
remaining  point  is,  whether,  as  they  did  not  set  up  this  defence  to  the  action,  they 
are  precluded  from  resorting  to  a  Court  of  Equity  to  be  relieved  against  the  proceed- 
ing at  law.  In  the  first  place,  the  fact  was  not  discovered  in  time  to  be  plearled  to 
the  action.  In  the  next  place  we  could  not  at  law  against  the  written  instrument 
shew  that  Davies  was  a  surety.  [The  Lord  Justice  Knh;ht  Bki"ce.  Would  a  Court 
of  law  consider  that  the  written  contract  would  be  varied  by  shewing  him  to  be  a 
surety  1]  It  would  at  law  be  so  considered.  But  however  this  may  l)e,  there  is  a 
ground  for  equitable  interference,  and  the  Plaintiff  had  a  right  to  file  a  bill,  even  if 
the  ground  of  relief  might  have  been  made  available  at  law.  It  could  not  however 
have  been  made  available  at  law,  inasmuch  as  the  acceptor  would  there  be  held  to  be 
the  principal  debtor.  It  will  be  objected  on  the  other  side,  that  the  agreement  for 
giving  time,  not  being  in  writing,  was  not  effectual,  and  therefore  had  not  the  effect 
contended  for;  but  it  was  acted  upon,  and  was  therefore  binding  in  a  Court  of 
Equity,  where  proceedings  against  the  principal  debtor  on  the  bills  would  have  been 
stayed  on  the  ground  of  the  agreement  having  been  entered  into. 

Thev  referred  to  Powell  v.  Dillon  (2  B.  \- B.  +16),  AlMt  v.  Herulrich  (1  Man.  & 
Gr.  791),  Manleii  v.  Boi/eot  (2  El.  &  Bl.  -16),  Tlwmp.mi  v.  CluUei/  (1  M.  &  W.  212), 
Soil!/  V.  Hinile  (2Cr.  &  Mee.  516  ;  4  Tvrwh.  305),  Jdaws  v.  Jl'onlle;/  (1  M.  &  W.  374), 
Jshbee  v.  Fidduck  (1  M.  &  W.  564),  Fo4er  v.  Jo////  (1  C.  M.  fc  K.  703  ;  5  Tyrwh.  239), 
Fentum  v.  Pocock  (5  Taunt.  192),  Price  v.  Edmunds  (10  B.  .V:  C.  578),  Rees  v.  Berrington. 
(2  Ves.  jun.  540),  Bemnt  v.  Ow.v  (10  C.  B.  895). 

[685]  The  Solicitor-Gen  er.vl,  Mr.  J.  Baily,  Mr.  Willes  and  Mr.  Druce,  for  Messrs. 
Stainbank.     Even  if  the  Plaintiff  had  not  been  privy  and  consented  to  the  agreenien 
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of  which  he  now  complains,  still  the  evidence  does  not  shew  that  he  was  a  surety,  or, 
at  all  events,  that  this  was  known  to  Messrs.  Stainbank  when  they  took  the  bills, 
iliev  cannot.'therefore,  be  affected  by  that  circumstance  if  it  existed.  The  alleged 
agreement  was  one  which  could  not  have  been  made  available  at  law  or  in  equity  for 
the  purpose  of  discharging  the  principal  debtor,  especially  when,  as  in  this  case,  the 
debt  secured  was  a  floating  balance,  to  which,  we  submit,  the  principle  relied  upon 
as  to  time  being  given  to  the  principal  would  not  apply.  But  in  truth  the  Plaintiff" 
knew  and  concurred  in  the  agreement  of  September  1850. 

They  referred  to  Pea^e  v.  Hirst  (10  B.  &  C.  122),  Harrison  v.  Nettleship  (2  Myl.  & 
K.  423),  Adams  \.  Jfordky  (1  M.  &  W.  374),  Bank  of  Ireland  v.  Beresfonl  (6  Dow. 
•^33),  La.dm  v.  Peat  (2  Campb.  185),  Newton  v.  Chorlton  (10  Hare,  646  ;  see  Strong  v. 
Foster,  17  C.  B.  201 ;  HoUier  v.  Eyre,  9  CI.  &  Fin.  1). 

Mr.  Hallett,  for  other  parties. 

Sir  F.  Kelly  replied. 

Judgment  reserved. 

Jan.  30.  The  Lord  Justice  Knight  Bruce.  In  the  year  1846,  Messrs.  Stain- 
bank,  merchants  of  London,  who  with  Mr.  Benjamin  Davies  (a  merchant  or  [686] 
dweller  in  Prince  Edward's  Island)  are  the  Defendants  in  this  suit,  became  the 
holders  of  two  bills  of  exchange  for  £1000  each,  dated  in  that  year,  which,  according 
to  their  tenor,  respectively  became  due  in  1847  and  1848.  They  were  drawn  by  the 
Defendant  B.  Davies  upon  his  cousin  the  Plaintiff,  who  is  or  was  a  solicitor  in  London 
or  Middlesex,  and  accepted  by  the  Plaintiff' — accepted  as  he  says  by  way — and 
merely  by  way — of  suretyship  for  the  drawer  B.  Davies  to  Messrs.  Stainbank  the 
payees,  who  in  1852  commenced  an  action  against  the  Plaintiff'  upon  the  bills.  He 
defended  it,  contending  and  pleading,  in  effect,  that,  by  means  of  transactions  between 
the  drawer  and  the  payees,  the  bills  had,  by  payment  or  otherwise,  become  satisfied, 
and  that  nothing  therefore  was  or  could  be  due  from  the  acceptor  on  either  of  them. 
He  also  pleaded  a  set-off. 

Messrs.  Stainbank  denying  the  truth  of  the  pleas,  issue  was  joined  on  them  ; 
and,  before  trial,  the  Plaintiff'  instituted  the  present  suit  for  discovery  and  relief 
against  the  bills ;  not  however,  as  I  collect,  suggesting,  by  the  original  frame  of  it, 
any  other  title  to  relief  than  the  grounds  of  defence  alleged  in  the  pleas — grounds 
that  I  have  already  mentioned. 

The  action  was  tried  on  the  third  or  fourth  week  of  March  1853,  when  a  verdict 
was  found  in  favour  of  Messrs.  Stainbank  for  the  full  amount  purporting  to  be 
secured  by  the  bills  of  exchange  ;  namely,  £2000  with  interest. 

Afterwards,  if  not  sooner,  it  was  alleged  by  the  Plaintiff  that  he  had  discovered, 
that,  in  1850,  an  agreement  had,  without  his  consent  or  knowledge,  been  made 
between  Messrs.  Stainbank  and  B.  Davies,  by  which  Messrs.  Stainbank  had,  for 
valuable  consideration,  given  [687]  B.  Davies  time  for  payment  of  the  debt, 
represented  or  secured  by  the  two  bills  of  exchange ;  and  that,  by  means  of  it,  the 
Plaintiff'  was  discharged,  in  equity,  at  least,  from  them.  The  Plaintiff  accordingly, 
by  amending  his  bill  of  complaint,  brought  it  to  the  form,  in  which  it  is  now  before 
us,  making  that  case  and  praying  relief  on  that  foundation. 

To  return  to  the  verdict,  perhaps  it  was  not — perhaps  it  was — according  to  the 
truth,  so  far  as  it  found  the  bills  of  exchange  not  paid  nor  satisfied,  but  it  was 
probably  an  honest  verdict ;  and  appears  to  have  been  approved  by  Mr.  Baron 
Alderson,  who  tried  the  cause,  and  who  seems,  as  well  as  the  jury,  to  have  thought 
the  bills  of  exchange  intended  to  form  what  has  been  called  a  floating  guarantee  for 
B.  Davies  from  the  Plaintiff  to  Messrs.  Stainbank.  The  soundness  however  of  the 
finding,  if  the  point  were  open,  might  possibly  be  disputable  upon  all  the  materials 
before  us,  including  those  before  the  jury,  or  even  upon  those  before  the  jury  alone ; 
but  the  point  is  not  open,  inasmuch  as,  after  an  ineff'ectual  attempt  at  law  to  disturb 
the  verdict,  Messrs.  Stainbank  obtained  final  judgment  on  it.  The  judgment  seems 
to  have  been  duly  entered  up,  and  to  be  at  law  binding — at  law  conclusive. 

After  the  trial  this  order  was  made  in  the  present  cause  by  the  Vice-Chancellor 
Kindersley.     [His  Lord.ship  read  it.] 

The  money,  I  believe,  has  accordingly  been  brought  into  Court,  and  is  now  here 
representing  the  judgment,  except  the  costs. 

The  hearing  before  us  has  been  on  an  appeal  from  that  order,  and  also  at  the 
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request  of  the  Plaintiff  and  Messrs.  Staiiihaiik  (without  any  dissent  on  the  part  of 
[688]  Mr.  B.  Davies)  upon  an  original  motion  for  a  decree.  The  argument,  a  full  a^ 
well  as  able  one,  took  place  in  December  last,  after  which,  in  the  same  month,  an  oral 
examination  of  the  Plaintiff,  of  Mr.  Stainbank,  juniur,  and  of  others  as  witnesses  was 
had  before  us.  We  have  since  considered  the  whole  controversy  so  far  as  the  judgment 
at  law  has  not  rendered  it  unnecessary  to  do  so,  that  judgment  having  reduced 
the  dispute  between  the  litigants  to  these  points  : — 

F'irst.  Did  the  Plaintiff  accept  the  two  bills  of  exchange  as  a  surety  of  H.  Davies  f 

Secondly.  Was  that  known  to  Messrs.  Stainbank  when  they  took  the  bills  ( 

Thirdly.  Was  the  Plaintiff's  responsibility  to  Messrs.  Stainliaiik  upon  the  liills, 
whether  in  the  nature  of  a  floating  guarantee  or  otherwise,  of  such  a  kind  as  to  be 
liable  to  be  discharged  by  their  giving  time — if  they  shoidd  give  time — to  B.  Davies 
without  the  consent  of  the  Plaintiff',  that  is,  to  be  so  discharged,  at  least  in  equity,  if 
not  at  law  also  1 

Fourthly.  Did  Messrs.  Stainbank  give  time  to  B.  Davies  without  the  Plaintiff's 
assent,  and  in  such  a  manner  as  to  discharge  him  equitably  if  not  legally  also! 

Fifthly.  Could  the  Plaintiff,  who  did  not  raise  this  point  by  way  of  plea  or  defence 
in  the  action,  have  effectually  done  so?  and 

Sixthly.  Whether  the  judgment  at  law  precludes  him  from  equitable  relief  ? 

[689]  The  Plaintiff  maintains  the  affirmative  of  the  first,  second,  third  and  fourth 
of  these  questions,  and  the  negative  of  the  two  others. 

With  regard  to  the  first,  second  and  third,  I  think  that  the  Plaintiff  has  established 
his  case  by  the  evidence,  and  is  certainly  so  far  right.  It  seems  to  me  that  a  creditor 
who  holds  a  floating  guarantee  from  a  siiretj^  cannot,  without  the  surety's  consent, 
give  time  to  the  principal  debtor  as  to  a  portion  of  the  debt,  without  reserving  the 
creditor's  rights  against  the  surety,  and  yet  hold  the  surety  liable  for  that  portion  ; 
the  necessary  consequence  of  the  Act  being  that,  for  a  period  of  more  or  less  duration, 
the  principal  debtor  is  protected  at  once  against  the  creditor  and  against  the  surety 
from  a  demand  for  payment  of  the  amount  so  dealt  with. 

The  fourth  question  divides  itself  into  three  parts.  That  time  was  given,  there 
can  be  no  doubt  if  the  paper  of  the  19th  of  September  18.")0  contains  the  terms  of  an 
agreement  made  between  Mr.  Richard  Stainbank  (for  Messrs.  Stainbank)  on  one  hand 
and  Mr.  Daniel  Davies  junior  (for  B.  Davies)  on  the  other— if  the  agreement  was 
accepted  and  ratified  by  B.  Davies,  and  if  he  acted  upon  it,  whether  afterwards  he 
broke  or  did  not  break  it.  And  the  evidence  satisfies  my  mind,  that  the  paper  of 
19th  September  18.50  does  contain  the  terms  of  an  agreement  so  made  ;  and  moreover, 
that  the  agreement  was  accepted  and  ratified  by  B.  l)avies,  and  that  he  acted  upon  it. 
The  Statute  of  Frauds  creates  in  my  opinion  no  impediment,  no  difficulty,  circum- 
stanced as  the  case  was  and  is.  If.'then,  this  agreement  became,  as  I  think  it  did, 
binding  on  Messrs.  Stainbank  and  B.  Davies,  it  had,  in  my  opinion,  the  effect  of 
discharging  the  Plaintiff',  if  not  lioth  at  law  and  in  equity,  at  least  in  equity,  frtmi 
responsniilitv  to  Messrs.  Stainbank  on  the  bills,  unless  the  Plaintiff  [690]  assented  to 
it  ;  for  it  did  not  reserve  to  the  creditors  liberty  to  proceed,  as  they  (itherwise  might 
have  done  against  him.  And  the  conclusion  is,  I  think,  inevitable  that,  upcm  the 
assumption  of  the  two  bills  not  haviiig  been  actually  satisfied  (an  assumption  which 
the  verdict  and  judgment  at  law  sanction  and  render  ncces.sary),  the  agreement 
extended  to  the  debt  represented  or  secured  by  the  two  bills  ;  and  materially,  and  to 
his  prejudice  (as  he  has,  I  conceive,  a  right  to  say),  aflTected  his  rights,  remedies  and 
position  in  respect  of  the  bills. 

Did  he  then  assent  to  the  agreement?  It  is  as  to  this  point  especially,  that  the 
oral  and  other  evidence  before  the  Court,  which  cannot  all  be  reconciled  together, 
has  required  from  us  the  closest  and  most  delilierate  consideration.  That  deliberation 
it  has  received.  The  burthen  of  proving  the  assent  lies,  I  think,  certainly  on  Messrs. 
Stainbank.  The  clear  establishment  of  the  fact  that  they  agreed  to  give,  and  did 
give,  time  to  B.  Davies,  appears  to  me  to  render  this  indisputable.  Have  then 
iMessrs  Stainbank  discharged  themselves  of  the  burthen  ?  Does  the  evidence  prove 
the  Plaintift"s  assent?  In  mv  judgment  not.  If  I  had  been  acting  as  a  juror,  my 
verdict  at  the  close  of  the  examination  rinl  race  here,  would  have  been  so_an<l 
subsequent  reflection,  aided  bv  the  answers  in  the  cause,  by  the  written  testimony, 
and  bv  the  shorthand  writer's  notes  of  the  trial,  has  confirmed  the  impression.     1 
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must  be,  therefore,  for  determining  the  fourth  question  entirely  in  favour  of  the 
Plaintiff. 

As  to  the  fifth,  without  giving  any  opinion  upon  it,  I  will  assume  that  it  ought  to 
be  answered  in  the  affirmative,  and  therefore  against  him  ;  my  view  of  the  sixth 
rendering  the  fifth  in  my  estimation  immaterial.  For  I  think  that  the  Plaintiff,  if  he 
could  have  pleaded  or  used  by  way  of  defence  to  the  action,  the  agreement  to  give, 
and  [691]  the  giving  of  time  by  Messrs.  Stainbank  to  B.  Davies,  was  not  bound  to  do 
so,  but  was  entitled  to  defend  the  action,  whether  successfully  or  unsucessfully,  on 
other  grounds  (at  the  risk  of  course  of  costs),  and  also  to  institute  a  suit  here  for 
relief  on  that  point — if  not  guilty  of  improper  delay  ;  and  I  think  that  the  Plaintiff 
has  not  been  guilty  of  improper  delay.  For  the  deficiencies  of  the  original  bill  filed 
before  the  trial  a  sufficient  apology,  as  it  appears  to  me,  if  an  apology  was  needed, 
has  been  shewn.  The  rule  ni^i  for  a  new  trial  was  not  discharged,  I  believe,  before 
the  '25th  May  1853.  The  suit  here  was  put  into  its  present  shape  by  amendment, 
either  before  or  very  soon  after  the  9th  of  June  1853  (the  date  of  the  Vice-Chancellor's 
order),  and  Messrs.  Stainbank's  costs  in  the  action  seem  to  have  been  at  that  time 
untaxed.  Those  costs,  as  taxed,  if  they  have  not  received,  they  must  receive  ;  and  if 
they  have  received,  they  must  retain,  as  it  appears  to  me ; — for  their  opponent,  the 
Plaintift"  here,  must  be  taken  not  to  have  been  justifiable  in  defending  himself  at  law 
as  he  did.  Had  he  proceeded  otherwise,  we  might  possibly  have  given  him  or  relieved 
him  from  the  whole  or  part  of  the  costs  of  the  action.  For  in  my  opinion  he  has 
established  a  title  to  relief  in  equity  against  the  demand,  the  subject  of  it.  I  think, 
therefore,  that  the  injunction  ought  to  be  made  perpetual  (the  taxed  costs  at  law 
being  paid),  that  the  two  bills  of  exchange  should  be  either  delivered  to  the  Plaintiff 
or  deposited  in  Court,  and  that  the  fund  in  Court  should  be  transferred  or  paid 
to  him. 

With  regard  to  the  costs  of  this  suit,  I  have  come  to  the  conclusion  that  there 
should  be  none  on  either  side,  the  bill  raising,  as  it  does,  at  least,  one  question  which 
we  are  obliged  to  consider  the  judgment  at  law  as  having  finally  decided  against  the 
Plaintiff  in  equity,  who  has  [692]  thus  added  materially  to  the  expense  of  the 
litigation  in  what  we  must  hold  to  be  an  unjustifiable  manner. 

The  Lord  Justice  Turner.  The  bill  in  this  cause  is  filed  by  Daniel  Davies 
the  elder,  against  Christopher  Stainbank  and  Richard  Henry  Stainbank,  merchants 
in  London,  and  Benjamin  Davies,  a  merchant  at  Prince  Edward's  Island,  for  the 
purpose  (amongst  other  things)  of  having  two  bills  of  exchange  for  £1000  each,  dated 
respectively  the  3d  of  September  1846,  drawn  hy  the  Defendant  Benjamin  Davies 
upon  and  accepted  by  the  Plaintiff  in  favour  of  and  made  payable  to  the  Defendants 
the  Stainbanks,  delivered  up  to  be  cancelled. 

The  title  of  the  Plaintiff  to  this  relief  is  rested  by  the  bill  upon  several  distinct 
grounds. — First,  that  the  bills  have  been  paid  or  satisfied  in  account.  Secondly,  that 
the  bills  were  given  only  to  secure  the  performance  by  Benjamin  Davies  of  certain 
engagements  entered  into  by  him  and  which  he  fully  performed.  Thirdlj',  that 
whether  the  bills  were  given  for  the  particular  purpose  alleged  or  not,  they  were  at 
all  events  accepted  by  the  Plaintiff  only  as  a  surety  for  Benjamin  Davies,  and  that 
the  Stainbanks  took  a  mortgage  from  Benjamin  Davies,  which  covered  the  amount 
due  upon  the  bills,  and  that  there  was  default  on  their  part  in  not  recovering  or  not 
retaining  the  whole  or  some  part  of  the  property  comprised  in  the  mortgage  ;  and, 
fourthly,  that  the  Plaintiff,  being  a  surety  only,  has  been  discharged  by  time  having 
been  given  by  the  Stainbanks  to  Benjamin  Davies  for  payment  of  the  amount  due 
upon  the  bills. 

There  has  been  an  action  at  law  brought  by  the  Stainbanks  against  Benjamin 
Davies  upon  these  bills  ;  and,  upon  the  trial  of  that  action,  the  jury  found  that  the 
[693]  bills  were  accepted  by  the  Plaintiff  not  as  surety  for  the  performance  of  the 
particular  engagements  referred  to,  but  as  a  continuing  surety  for  the  balance  of 
Benjamin  Davies's  account  with  the  Stainbanks  to  the  amount  of  £2000.  The 
Stainbanks,  therefore,  recovered  in  the  action  at  law,  against  the  Plaintiff,  the 
£2000  and  interest  upon  it ;  but  in  the  meantime,  pending  the  action,  the  bill  in  this 
cause  was  filed.  Upon  a  motion  made  before  Vice-Chancellor  Kindersley,  for  an 
injunction  to  restrain  further  proceedings  in  the  action  at  law,  it  appeared,  that  in 
the  year  1852,  an  arrangement  was  come  to  between  the  Stainbanks  and  Benjamin 
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Davies  for  the  settlement  of  the  account  between  thoni,  in  which  these  hills  were 
included  ;  and  that,  by  that  arrangement,  the  rights  of  the  .Stainlmnks  against  the 
Plaintitf  upon  the  bills  were  reserved  ;  and,  in  this  state  of  circumstances,  it  was 
thought  that  the  rights  of  the  parties  might  bo  attected  by  the  decision  of  the  House 
of  Lords  in  a  case  of  Ouvn  v.  Iloiniui,  then  pending  before  them.  Vice-C'hancollor 
Kindersley  accordingly  made  the  order  (which  my  learned  brother  has  read),  granting 
the  injunction  upon  the  terms  of  paying  the  money  into  Court,  witli  lil)erty  to  the 
Plaintift"  to  apply  upon  the  decision  of  the  House  of  Lords  in  the  case  of  (Mem  v. 
Homan  being  pronounced. 

The  case  having  been  brought  before  us  upon  appeal  from  this  order,  it  was 
agreed,  that  we  should  finally  dispose  of  the  question  between  the  ])arties  as  upon 
the  hearing  of  the  cause.  Further  affidavits  have  accordingly  l)eeii  tiled.  The 
Plaintift",  the  Defendant  E.  H.  Stainbank,  and  several  other  witnesses,  have  been 
examined  before  us,  and  we  have  now  to  dispose  finally  of  the  case. 

It  was  conceded,  and  properly  conceded,  in  the  argu-[694]  ment  before  us,  that 
the  result  of  the  proceedings  at  law  has  disposed  of  the  first  two  grounds  upon  which 
the  Plaintiff's  case  is  rested  by  the  bill.  It  is  not  material,  therefore,  to  consider 
those  parts  of  the  case  except  with  reference  to  the  (juestion  of  costs.  Neither  do  I 
think  it  material  to  enter  into  the  questions  as  to  the  ett'ect  of  the  mortgage,  or  what 
was  done  or  omitted  to  be  done  under  it.  The  true  point  upon  which  the  rights  of 
these  parties  depend  seems  to  me  to  be  whether  the  Plaintift'  has  been  discharged 
ill  equity  from  his  liability  upon  these  bills  l)y  time  having  been  given  by  the 
Stainbanks,  the  payees,  to  Benjamin  Davies,  the  drawer,  for  pavnient  of  the  amount 
due  upon  them ;  and,  in  determining  this  point,  I  think  it  will  be  sutticient  to 
examine  the  transaction  of  September  1850,  and  to  look  into  the  circumstances 
connected  with  it,  and  the  evidence  which  has  been  given  in  relation  to  it. 

It  appears  then,  that,  in  the  month  of  August  18.50,  Daniel  Davies  the  younger, 
the  brother  of  Benjamin  Davies,  came  over  from  Prince  Edward's  Island  to  this 
country,  with  authority  to  settle  Benjamin  Davies's  account  with  the  Stainlianks  ; 
and  that  the  amount  of  these  bills  had  long  before  been  placed  to  the  debit  of 
Benjamin  Davies  in  that  account,  and  then  formed  part  of  a  much  larger  sum  due  to 
the  Stainbanks  upon  it.  It  may,  also,  I  think,  be  taken  as  a  fact  l)oth  from  the 
verdict  of  the  jury  in  the  action,  and  from  the  whole  of  the  evidence  before  us,  that 
the  Plaintiff  (whatever  may  have  been  his  position  as  to  the  Stainbanks)  was,  as 
between  him  and  Benjamin  Da^nes,  a  surety,  merely,  upon  these  bills ;  and  the 
evidence  establishes,  to  my  entire  satisfaction,  that  the  Stainbanks  at  this  time  knew 
that  the  Plaintiff  claimed  to  stand  in  that  position.  The  letter  of  the  6th  of  March 
1848  alone  seems  to  me  to  be  conclusive  upon  that  point.  [His  Lordship  read  the 
[695]  letter  which  contained  the  following  passages  : — "I  am  hurt,  beyond  expression, 
to  find  your  letter  of  Saturday  in  allusion  to  Benjamin  Davies's  bill,  but  am  too  busy 
to  call  on  you.  You  know  1  was  really  only  guarantee  for  him  on  the  condition  of 
your  letter'  of  August  1846,  and,  having  the  highest  opinion  of  your  honour  and 
integrity,  induced  me  to  be  a  party  to  the  transaction.  .  .  I  do  not  in  any  degree 
wish  to  avoid  meeting  the  matter  on  proper  terms,  but  when  I  am  only  a  guarantee, 
the  debtor  should  be  called  on  first."] 

After  that  letter,  I  think  it  is  impossible  for  the  Stainbanks  to  deny,  that  in  the 
month  of  September  1850,  they  knew  that  the  Defendant  claimed  to  stand  in  the 
position  of  a  surety  as  to  these  bills. 

In  this  state  of  circumstances,  in  the  month  of  September  1850,  the  following 
memorandum  was  drawn  up: — [His  Lordship  read  it  as  set  out  ante,  p.  680.] 
Assuming  this  memorandum  to  amount  to  an  agreement,  I  feel  no  doubt  that  the 
time  for  payment  of  the  balance  of  Benjamin  Davies's  account  (including  as  it  did 
the  amount  of  the  bills)  was  enlarged  by  that  agreement;  and  that  there  was 
sufficient  consideration  to  support  the  enlargement  of  the  time.  The  true  test  of  this 
question  is,  whether,  assuming  the  memorandum  to  have  amounted  to  an  agreement, 
the  Stainbanks  could  have  suwl  Benjamin  I>avies  for  the  balance  of  the  account,  in 
defiance  of  the  arrangement  contained  in  the  memorandum.  I  think  that  they  couhl 
not,  and  that  there  would  have  been  at  least  an  equity  on  the  part  of  Benjamin 
Davies  to  restrain  such  proceedings,  if  any  such  had  been  attempted  by  the 
Stainbanks. 
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It  was  said,  however,  that  the  terms  contained  in  this  memorandum,  if  not 
repudiated,  were  not  adopted  or  [696]  acted  upon  b\'  Benjamin  Davies,  but  I  think 
the  evidence  clearly  shews  that  Benjamin  Davies  acted  upon  those  terms.  It  is  true, 
indeed,  that  ho  did  not  fully  carry  out  the  stipulations,  on  his  part,  which  were 
Contained  in  the  instrument ;  but  he  carried  them  out  to  a  considerable  extent,  as 
the  Defendant  K.  H.  Stainliank  himself  admitted  upon  his  cross-examination  before 
us.  The  true  state  of  this  part  of  the  case,  as  it  seems  to  me,  is  that  Benjamin 
Davies  adopted  the  agreement,  but  afterwards  failed  in  part  to  perform  it. 

Another  argument  which  was  urged  on  the  part  of  the  Stainbanks,  with  reference 
to  this  agreement,  was,  that  the  Plaintiff  might  have  pleaded  at  law  that  he  was 
surety  merely,  and  that  the  time  given  by  the  agreement  had  operated  to  discharge 
him,  and  that  this  Court  would  give  no  relief  against  the  consequences  of  defective 
pleading  at  law.  This  point  of  legal  pleading  was  veiy  much  laboured  in  the  argument 
before  us,  but  I  think  it  unnecessary  to  give  any  opinion  upon  it.  This  Court,  as  I 
apprehend,  has  at  all  times  exercised  jurisdiction  in  cases  of  this  nature.  It  is,  in 
the  eye  of  this  Court,  a  fraud  in  a  creditor  to  proceed  at  law  against  a  surety,  after 
he  has  agreed  with  the  principal  debtor  to  enlarge  the  time  for  payment  of  the  debt  ; 
and  this  Court  relieves  against  the  fraud.  The  mere  fact,  that  a  Court  of  law,  if 
called  upon  to  do  so,  might  possibly  exercise  concurrent  juri.sdiction  in  such  a  case, 
cannot  defeat  the  jurisdiction  of  this  Court  to  interfere.  If,  indeed,  the  matter  had 
been  pleaded  at  law,  and  the  Court  of  law  had  entertained  the  plea,  and  adjudicated 
upon  it,  the  case  might  have  been  different ;  but  it  is  clear  that,  in  this  case,  the 
Court  of  law  has  not  entertained  the  question,  and  the  bill  was  filed  before  the  trial 
of  the  action. 

The  only  remaining  point,  which  was  urged  on  the  [697]  part  of  the  Stainbanks 
with  reference  to  this  agreement,  was  that  it  was  made  with  the  knowledge  and 
privity  of  the  Plaintiff,  and  was  acquiesced  in  by  him,  in  which  case  he  would  of 
course  be  debarred  from  the  relief  to  which  he  claims  to  be  entitled,  in  consequence 
of  its  having  been  entered  into.  The  answer  of  the  Stainbanks  to  the  amended  bill 
contains  these  passages: — "And  with  reference  to  the  51st  and  following  paragraphs 
of  the  Plaintiff's  amended  bill,  I  say  that  shortly  after  the  interview  of  the  19th 
of  September  18.50,  which  took  place  at  the  Plaintiff's  office,  as  in  the  80th  paragraph 
of  our  former  answer  mentioned,  the  memorandum  mentioned  and  set  forth  in  the 
52d  paragraph  of  the  Plaintift"s  amended  V>ill  was  drawn  up  :  and  I  further  say,  that 
on  the  20th  of  September  1850,  being  the  day  following  the  said  interview,  the  said 
memorandum  was  read  aloud  by  Daniel  Davies  the  younger  to  the  Plaintiff'  for  his 
approval  in  my  presence,  and  the  Plaintff  then  appeared  to  be  and  I  believe  was  fully 
cognizant  of  the  provisions  thereof,  and  he  had  acquiesced  in  and  assented  to  the 
same.  .  .  .  That  when  the  said  memorandum  was  read  to  the  Plaintiff'  as  aforesaid, 
some  conversation  ensued  as  to  B.  Davies  having  to  draw  for  money  during  the 
winter,  whereupon  the  Plaintiff  said  that  the  said  B.  Davies  might  draw  upon  some 
cousin  of  his  ;  and  I  say,  I  had  then  with  me  a  rough  sheet  of  paper  containing  the 
calculations  on  which  the  said  memorandum  was  founded,  which  was  then  shewn  by 
me  to  the  Plaintiff,  and  upon  the  Plaintiff'  making  such  statement  as  last  aforesaid,  I 
then  for  my  own  guidance  made  a  note  in  pencil  on  the  back  of  the  said  rough  sheet 
as  follows,  'D.  D.  savs  he  (meaning  the  Defendant  B.  I)avies)  may  draw  upon  his 
cousin  for  £100  or  £200.'" 

The  question  as  to  the  Plaintiff's  knowledge  and  acquiescence  wholly  depends 
upon  the  accuracy  of  the  [698]  statement  thus  contained  in  the  answer.  The 
Plaintiff  both  in  his  affidavits  in  the  cause,  and  upon  his  examination  before  us,  has 
distinctly  denied, the  truth  of  that  statement.  It  is  to  be  observed,  that  as  to  this 
statement  the  miis  prohandi  rests  upon  the  Stainbanks.  It  is  the  gi'ound  of  their 
defence,  and  it  is  upon  them  to  establish  it.  The  question  we  have  to  consider  is, 
whether  they  have  done  so  or  not.  I  am  of  opinion,  that  they  have  failed  to  do  so. 
[His  Lordship  proceeded  to  state  the  grounds  on  which  he  came  to  this  conclusion.] 

Upon  the  whole  of  the  case  my  opinion  is,  that  the  Plaintiff'  is  entitled  to  a  decree 
to  have  his  name  erased  from  the  bills  and  the  money  paid  into  Court  repaid  to  him, 
but  having  regard  to  the  other  parts  of  the  case  on  which  the  Plaintiff  has  failed  ; 
and  I  must  add,  looking  also  to  the  afiidavit  which  the  Plaintiff'  has  filed  with 
reference  to  those  other  parts  of  the  case,  I  think  that  the  decree  should  be  without 
costs. 
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[699]   Ex  jMiie  Samuel  Hxuuosi).     In  tho  Matter  of  Samikl  Hammond,  a 
Bankrupt.     Before  tho  Lords  Justices.     Jan.  L"J,  18r)5, 

It  is  in  general  ine.xpedient  to  :innex  to  a  certificate  a  condition  that  it  shall  not 
aftord  protection  against  particular  debts. 

Accommodation  hill  transactions  are  not  regarded  with  favour,  and  a  liankrupt  who 
has  engaged  in  such  dealings  nuist  e.vpect  them  to  he  suhjectod  to  a  rigid  investi- 
gation ;  hut  where  such  a  bankrupt  had  not  heen  shown  to  have  been  guilty  of  any 
dishonesty,  or  to  have  represented  that  the  hills  were  not  accommodation  bills,  tho 
Court  considered  such  transactions  not  suthcient  ground  for  8\isi)ending  tho  certifi- 
cate for  two  years  without  protection,  as  regarded  liability  in  respect  of  the  hills. 

This  was  the  appeal  of  the  bankrupt  from  an  order  of  Mr.  Commissioner  Avrton, 
suspending  the  bankrupt's  certifiuato  of  conformity  for  two  years,  and  granting  it  at 
the  expiration  of  that  period  as  of  the  third  clas.s,  subject  to  a  condition  that  it 
should  not  discharge  the  bankrupt  from  lial)ility  upon  or  in  respect  of  certain  accom- 
modation bills,  which  the  order  specified. 

The  grounds  of  the  Commissioner's  decision  were,  in  suljstance,  principally  the 
following,  as  stated  in  his  judgment. 

The  bankrupt  commenced  business,  on  his  own  account,  at  Leeds,  as  a  Ha.x 
spinner,  in  July  1852,  with  a  capital  of  about  £y4.")0.  He  had  previously  carried  on 
the  same  business  there  in  partnership  with  his  father.  The  balance-sheet  extended 
over  a  period  two  years  only,  viz.,  from  July  ISo-J  to  July  1854.  During  that  time 
the  bankrupt's  purcha.ses  amounted  to  X113,000,  and  his  sales  to  about  £98,000. 
His  actual  profits  were  stated  at  about  £.3300,  his  trade  expenses  at  £9194,  and  his 
household  expenses  £2335.  According  to  those  statements  of  the  balance-sheet,  the 
capital  and  profits  being  £12,000,  and  the  expenses  £11,000  (in  round  numliers), 
there  would  be  a  surplus  in  the  bankrupt's  favour  of  upwards  of  £1000  at  the  end  of 
the  second  year  of  busi-[700]-ness.  But  a  further  exannnation  of  the  balance-sheet 
disclosed  a  difterent  state  of  circumstances,  for  to  the  trade  expenses,  amounting  to 
£9914,  and  the  household  expenses,  amountiuic  to  £2335,  there  must  be  added  a 
gallery  of  pictures,  costing  £17,904.  Upon  the  mill  there  had  also  been  expended 
£14,000,  making  in  all  an  expenditure  of  £42,033  during  two  years.  Notwith- 
standing this  expenditure,  the  assets  to  be  divided  under  the  bankruptcy  were  put 
down  as  worth  no  less  than  £27,669.  The  question  then  arose,  how  did  tho  bank- 
rupt expend  £43,000,  and,  nevertheless,  have  £27,000  to  be  divided  among  his 
creditors  ?  It  was  by  running  into  debt.  It  was  not  easy  to  state  the  exact  amount 
of  debts  which  would  be  proved  ;  but  there  appeared  to  be  a  deficiency  of  £20,000 
at  the  least,  for  £17,900  of  which  the  pictures  accounted.  But  the  profits  being 
only  £3375,  whence  did  the  bankrupt  obtain  tho  £17,900  given  for  the  pictures  J 
The  only  source  which  could  be  discovered,  was  what  must  be  termed  tho  abominable 
.system  of  accommodation  bills.  In  less  than  two  years  the  bankrupt  had  made  him- 
self liable,  either  as  drawer,  or  indorser,  or  acceptor  of  accommodation  bills  amount- 
ing to  £59,000,  of  which  he  estimated  that  £14,000  would  he  proved  against  his 
estate.  The  bankrupt,  in  his  balance-sheet,  stated  the  cause  of  his  bankruptcy  to  be 
threefold  ;  first,  a  heavy  loss  on  the  sale  of  his  pictures  ;  secondly,  the  stoppage  of 
his  mill  by  the  explo.sion  of  a  boiler  ;  and,  thirdly,  that  he  had  introduced  now 
spinning  machinery  into  the  mill,  which  was  incomplete  when  the  explosion  took 
place,  which,  with  the  stagnation  of  the  flax  trade,  had,  as  the  bankrupt  stated, 
caused  his  fall.  These  circumstances,  however,  had  not,  in  the  opinion  of  tho  Com- 
missioner, caused  the  bankruptcy.  It  appeared  to  tho  Commissioner  to  have  been 
caused  by  a  most  reckless  and  extravagant  expenditure  of  money  upon  the  pictures, 
and  a  gallery  to  keep  them  in,  and  upon  wine.  No  less  [701]  than  £1500  had  been 
expended  in  wine,  and  although  that  wine  had  sold  well,  yet  in  such  cases  the  esti- 
mation of  the  act  must  not  depend  upon  the  result. 

The  accommodation  bills  to  which  the  bankrupt  had  been  a  party  were  tho 
following  :—Beckenbacks,  £18,602  ;  Lord,  £16,254  ;  Passavant,  £18,987  ;  De  Bergue, 
£3138  ;  and  Hirsch,  £3170,  making  together  the  enormous  amount  of  £60,151.  So 
reckless  was  the  bankrupt  with  regard  to  these  transactions,  that  ho  did  not  know 
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how  much  was  running  at  one  time,  it  might  be,  he  said,  £14,000  at  once.  The 
whole  of  these  bills  constituted  a  system  of  cross-accommodation  acceptances,  popu- 
larly denominated  kite-flying.  It  was  scarcely  possible  to  exaggerate  the  mischief 
done  to  the  mercantile  community  by  these  accommodation  bills.  Credit  was  the 
very  life  of  commerce,  and  accommodation  paper  poisoned  the  sources  of  credit,  by 
inducing  suspicion  and  fear.  Respectable  bankers  on  discovering  that  a  customer 
dealt  in  accommodation  bills,  would  insist  on  his  closing  his  account.  Such  was 
their  opinion  of  accommodation  bills.  Here  the  actual  sales  and  purchases  had 
amounted  together  to  £200,000,  so  that  the  bankrupt  could  the  more  easily  put  this 
dishonest  paper  into  circulation.  He  could  (so  to  speak)  slip  in  the  bad  bills  amongst 
the  good  ones.  Accommodation  bills  generally  led  to  ruin  ;  and,  accordingly,  of  the 
six  confederates  mentioned  in  the  balance-sheet,  the  bankrupt,  and  four  others,  were 
already  insolvent. 

With  regard  to  the  pictures,  the  bulk  of  them,  which  had  cost  £14,577,  were  sold 
by  auction  for  £8623,  shewing  a  loss  of  upwards  of  £6000.  One  question  in  dispute 
had  been,  whether  the  bankrupt  bought  these  pictures  as  a  private  gentleman,  or 
whether  they  were  purchased  as  a  commercial  speculation  to  sell  again  for  [702] 
profit.  It  appeared  from  the  evidence,  that  though  originally  the  bankrupt  might 
have  commenced  his  purchases  with  an  intent  to  keep  the  pictures,  he  soon  deter- 
mined that  they  should  become  a  mercantile  speculation  ;  and  the  Commissioner  was 
satisfied,  that  for  eighteen  months  before  the  bankruptcy,  the  bankrupt  was  prepared 
to  sell  his  pictures,  or  any  of  them.  If  the  bankrupt  had  intended  to  keep  these 
pictures,  he  would  have  been  guilty  of  the  most  scandalous  extravagance,  but,  even 
viewing  the  transaction  in  its  best  light,  that  of  a  mercantile  transaction,  yet,  as  the 
pictures  were  not  purchased  with  the  bankrupt's  own  money,  it  was  a  speculation  in 
the  highest  degree  reckless  and  improper. 

The  points  which  the  Commissioner  considered  to  be  in  the  bankrupt's  favour 
were,  that  there  was  no  direct  fraud,  no  offence  under  any  of  the  penal  clauses,  that 
there  was  a  large  amount  of  assets  to  be  divided,  that  there  had  been  no  making 
away  with,  nor  any  sort  of  concealment  of,  property  ;  but  the  Commissioner,  con- 
sidering the  accommodation  bill  transactions  a  systematic  course  of  proceeding  wholly 
beyond  the  pale  of  mercantile  transactions,  and  considering  the  extravagancies  as 
next  to  fraud,  thought  it  right  to  suspend  the  certificate  for  two  years.  So  far, 
however,  as  the  bankrupt's  just  debts  were  concerned,  there  appeared  no  reason  why 
he  should  be  thrown  into  prison  for  want  of  protection,  which  would  be  therefore 
granted  during  the  two  years  so  far  as  these  just  debts  were  concerned. 

The  Commissioner  concluded  his  judgment  thus  : — "  I  shall  annex  to  the  certifi- 
cate, which,  when  granted,  will  be  of  the  third  class,  a  condition  that  neither  the 
bankrupt's  person,  nor  his  future  acquired  property,  is  to  be  protected  against  the 
claims  of  the  holders  of  any  of  the  bills  drawn  by  the  bankrupt  upon  and  accepted 
by  Beckenback,  Lord,  Passavant,  De  Bergue,  or  Hirsch,  or  [703]  drawn  by  any  of 
them  upon  and  accepted  or  indorsed  by  the  bankrupt."  (Note. — The  order,  however, 
was  not  in  these  terms,  but  in  those  stated  at  the  commencement  of  this  report.) 

The  following  was  the  substance  of  the  allegations  in  the  petition  of  appeal,  and 
affidavits  in  support  of  it. 

At  the  sale  of  the  bankrupt's  pictures  mentioned  by  the  Commissioner  in  his 
judgment,  and  which  took  place  on  the  17th  of  June  1854,  in  London,  through 
Messrs.  Christie  &  Manson,  the  Appellant,  by  the  advice  of  his  auctioneer,  fixed  no 
reserve  bidding,  and  in  consequence  most  unexpectedly  sustained  on  such  a  loss  of 
£5565,  12s.  8d.  Notwithstanding  this  loss,  the  Appellant  still  considered  himself 
solvent,  and  was  still  of  opinion  that  if  he  could  have  continued  to  carry  on  business, 
and  thus  have  avoided  the  very  heavy  sacrifice  which  invariably  results  from  a  forced 
sale  of  property,  consisting  principally  of  mills  and  machinery,  he  had  sufficient 
assets  left  to  enable  him  ultimately  to  pay  every  creditor  in  full.  The  Appellant's 
ability  to  carry  on  business  depended  upon  an  arrangement  with  his  bankers,  where- 
by, according  to  the  usual  practice  in  the  north  of  England,  the  Appellant  was 
allowed  to  overdraw  his  account.  He  was  allowed  to  do  so  to  an  amount  not 
exceeding  £5000,  and  was  also  allowed  credit  in  account  with  his  bankers  for  the 
current  acceptances  of  his  customers,  less  the  usual  bankers'  charges,  from  the  date 
when   such   acceptances   were   paid   in.     On   the    1st   of   July   1854,  however,  the 
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Appellant,  without  any  previous  intimation  of  siuh  an  intention,  received  a  notice 
from  his  bankers  that  all  cash  and  bills  paid  in  bv  him  from  that  date  would  \>o 
placed  to  his  account,  and  that  no  further  advance  would  lie  allowed.  At  this  time 
several  of  the  Appellant's  acceptances  were  outstanchng,  and  there  were  other  twiv- 
ments  to  a  considerable  amount  [704]  which  would  fall  due  early  in  the  month. 
The  Appellant  also  held  the  acceptances  of  other  persons  to  a  large  amount  (being 
part  of  the  proceeds  of  the  sale  of  the  paintitigs),  which  he  intende<l  to  have  jKii.l 
into  his  bankers'  hands,  and  thus  to  have  provided  the  funds  required  to  meet  his 
own  engagements. 

This  notice  from  the  bankers  rendered  it  necessary  for  hira  either  to  raise  money 
to  meet  his  more  urgent  engagements,  by  a  sacrifice  of  the  property  remaining  in  hi's 
hands,  or  to  lay  his  affairs  before  his  creditors.  He  chose  the  latter  alU-rnative,  and 
forthwith  instructed  his  solicitors  to  call  a  meeting  of  his  creditors.  An  assignment 
was  shortly  afterwards  prepared,  and  was  executed  by  the  Appellant  on  the  '.'Tth  >>f 
July.  Afterwards,  however,  the  Appellant,  fearing"  that  his  estate  would  not  be 
realized  and  wound  up  to  the  best  advantage  under  the  assignment,  reiiuested  his 
solicitors,  who  were  creditors  of  his,  to  file  a  petition  for  adjudication  of  bankrupK'V 
against  him.  They  did  so,  and  on  the  3d  of  August  1854,  the  adjudication  took 
place. 

As  regarded  the  objections  to  the  granting  of  the  certificate,  the  petition  and 
affidavit  stated — That  at  the  time  when  the  Appellant  drew,  indorsed  and  accepted 
the  several  bills  of  exchange  mentioned  in  the  order,  he  had  every  reasonable  ground 
to  expect  that  he  should  have  been  able  to  meet  such  of  the  bills  as  were  to  be  paid 
by  him  as  they  became  due,  and  that  the  persons  or  firms  named  in  the  order  would 
have  been  able  to  meet  such  of  the  bills  as  were  to  be  paid  by  them,  and  that  there 
was  still  every  reason  to  believe  that  the  holders  of  the  bills  would  in  every  instance 
receive  20s.  in  the  pound  upon  the  amount  thereof  from  the  estates  of  one  or  other 
of  the  parties  thereto.  That  with  regard  to  the  charge  of  extravagant  expenditure, 
the  Appellant's  principal  expenditure  consisted  in  laying  in  a  stock  of  [705]  wines, 
which  would  have  lasted  him  for  many  years,  and  that  his  purchases  had  lieen  so 
carefully  made,  that  the  sale  by  the  assignees  realized  a  larger  sum  of  money  than 
the  stock  had  originally  cost.  The  Appellant  also  submitted  that  the  expenditure  of 
his  establishment,  after  deducting  the  cost  of  the  wine  sold  by  the  assignees,  was  not 
larger  than  was  justifiable  for  a  man  with  a  family  starting  with  an  established 
business  and  a  capital  of  £10,000,  especially  as  the  Appellant  was  not  in  the  habit 
of  employing  a  traveller,  but  himself  obtained  orders  for  his  yarns  principally  from 
customers  who  came  to  Leeds  to  make  purchases,  which  devolved  upon  the  Appellant 
the  necessity  of  frequently  entertaining  such  customers  at  his  own  house.  That  with 
regard  to  the  pictures,  the  Appellant's  expectation  of  deriving  a  profit  by  resale  was 
founded  upon  the  rule  which  he  acted  upon,  of  purchasing  the  works  of  eminent  living 
artists,  in  the  belief  that,  as  the  artists  advanced  in  public  estimation,  their  works 
would  increase  in  value,  and  that  in  the  event  of  the  death  of  any  of  them,  a  very 
large  addition  to  the  value  of  his  works  would  take  place.  That  with  regard  to  the 
outlay  in  the  improvement  of  his  mills  and  machinery,  that  outlay  was  about  £14,000, 
and  the  Appellant  was  only  prevented  deriving  the  benefit  of  it  by  accidents,  which 
he  could  neither  foresee  nor  control ;  for  that  in  September  IS."),"?,  when  the  improve- 
ments made  by  the  Appellant  were  rapidly  progressing  towards  completion,  a  boiler 
explosion  took  place. 

Mr.  Swanston  and  Mr.  Little,  in  support  of  the  appeal.  The  accommodation  bills, 
on  account  of  which  chiefly  this  severe  sentence  has  been  pronounced  by  the  Com- 
missioner, were  not  dealt  with  as  the  Commissioner  assumes,  systematically,  but 
merely  to  provide  funds  during  the  temporary  suspension  of  the  bankrupt's  profits 
caused  [706]  by  the  accident  to  his  machinery  and  the  outlay  required  for  its  repair. 
It  was  necessary  to  supply  this  chasm,  and  credit  was  obtained  by  means  of  the  bills. 
There  is  no  proof  that  anyone  was  deceived  or  misled  by  them.  All  those  with 
whom  the  bankrupt  dealt  were  persons  engaged  in  trade,  and  well  aware  that  a  liill 
of  exchange  is  frequently  accepted  or  indorsed  by  way  of  accommoflation.  They  do 
not  pretend  that  they  were  ignorant  of  the  bills  here  having  been  of  that  description, 
or  that  if  they  were,  they  would,  on  being  apprized  of  the  fact,  have  rejected  them. 
What  they  regarded  was,  no  doubt,  the  solvency  of  the  persons  whose  names  were  on 
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the  bills,  not  the  nature  of  the  consideration  for  them — or  whether  it  consisted  of 
goods  or  credit.  In  the  result  the  hillholdors  will  not  sufier.  Accommodation  bills 
are  recognized  by  Courts  of  Equity,  and  are  dealt  with  according  to  rules  applicable 
to  them,  and  not  as  fraudulent  transactions.  The  dealing  in  pictures  was  resorted 
to  for  purposes  of  profit,  and  not  of  display  or  self-gratitication,  and  the  wine  was 
necessarily  purchased  to  enable  the  bankrupt  to  shew  the  hospitality  which  was  usual 
and  proper  in  the  course  of  his  trade.  The  condition  annexed  to  the  certificate  is 
at  variance  with  the  policy  of  the  bankrupt  laws,  and  there  is  no  authority  for  it. 

Mr.  Bacon  and  Mr.  T.  H.  Terrell,  for  the  assignees,  and  Mr.  De  Gex,  for  creditors 
not  holdinu;  accommodation  acceptances,  in  support  of  the  decision  of  the  Com- 
missioner. 

The  hmuifide  creditors  were  injured  by  the  admission  to  proof  of  debts  founded 
on  fictitious  debts.  In  Fentuin  v.  Pocock  (.5  Taunt.  192),  Mr.  Justice  Heath  said, 
"  Whoever  draws  an  accommodation  bill,  procures  another  to  accept  it,  and  negotiates 
it  without  letting  the  person  to  whom  he  passes  it  know  it  is  an  accommoda-[707]- 
tion  bill,  is,  as  I  think,  guilty  of  a  gross  fraud."  It  would  be  very  prejudicial  to  the 
interests  of  commerce  if  this  Court  should  throw  any  doubt  on  the  justice  of  the 
Commissioner's  observations  upon  accommodation  bills.  It  is  said  that  the  actual 
billholders  will  not  lose,  but  other  parties  to  the  bills  must  do  so.  In  Ex  parte 
Jl'ihon  (11  Ves.  410),  Lord  Eldon  reprobates  the  mischievous  authenticity  given  to 
accommodation  bills.  With  respect  to  the  condition  annexed  to  the  certificate  it  is 
not,  as  it  has  been  said  on  the  other  side,  without  precedent,  for  in  Ex  parte  irakefield 
(4  De  G.  it  S.  18,  but  not  reported  on  the  application  to  recall  the  certificate)  a 
condition  was  annexed  that  the  certificate  should  not  discharge  the  bankrupt  from 
any  liabilities  incurred  by  him  as  trustee  or  executor  under  certain  specified  wills. 

'  They  also  referred  to  and  commented  on  the  following  cases.  Ex  'parte  Domfwd 
(4  De  G.  &  S.  29);  Ex  parte  Johnsm  {Ibid.  2.5);  Ex  parte  Buffard  (2  De  G.  M.  &  G. 
234) ;  Ex  parte  Manico  (3  De  G.  M.  &  G.  .502). 

[The  Lord  Ju.stice  Knight  Bruce  sent  for  the  order  books  containing  the 
entries  of  Ex  parte  Jl'akejield,  from  which  it  appeared  that,  under  the  consent  of  the 
bankrupt  on  which  the  order  of  November  2oth  18-50  was  made,  the  certificate  granted 
under  that  order  was  subsequently  recalled,  and  another  granted  of  the  third  class 
upon  the  condition  mentioned  in  the  argument.  His  Lordship  said,  that  he  believed 
the  latter  order  to  have  proceeded  on  the  bankrupt's  consent  to  the  condition.] 

Mr.  Swanston,  in  reply. 

The  Lord  Justice  Knight  Bruce.  The  objections  to  the  bankrupt's  application 
in  this  [708]  case  are  substantially  reduced  to  three.  The  first  is  founded  on  the 
quantity  of  wine  which  he  had  bought  and  in  part  consumed,  the  second  upon  the 
unusual  quantity  of  pictures  which  he  had  collected  and  for  the  most  part  disposed 
of  before  the  failure.     The  other  matter  is  as  to  the  accommodation  bills. 

The  question  with  respect  to  the  wine,  which  does  not  appear  to  have  been  bought 
injudiciously  as  to  price,  has  been  placed  in  two  points  of  view,  first  as  exhibiting 
improper  or  careless  expenditure,  secondly,  as  evidence  of  extravagant  habits  in 
private  life.  The  latter  of  these  may  be  at  once  dismissed.  The  bankrupt's  scale  of 
living  was  liberal,  but  there  appear  to  have  been  reasons  for  it  connected  with  his 
business.  There  is  no  evidence  that  his  mode  of  living  was  immoderate  or  extrava- 
gant, having  regard  to  his  explanation  as  to  the  necessity  or  prudence  of  keeping  a 
table  to  which  he  might  occasionally  or  frequently  ask  persons  with  whom  he  had 
dealings  in  the  course  of  his  trade.  If  that  be  so,  then  the  first  objection  is  reduced 
to  the  question  of  ra.sh  improvident  and  thoughtless  expenditure  ;  and  in  this  respect 
I  think  that  there  is  not  a  sufficient  case  made  to  affect  the  allowance  of  the  certifi- 
cate. The  wine  was  not  acquired  merely  for  the  indulgence  of  himself  and  his 
family,  but  for  purposes  connected  with  his  bu.siness,  as  was  done  by  others  similarly 
situated.  It  seems  to  have  been  selected  with  judgment,  for  it  was,  as  to  so  much 
as  remained  unconsumed,  sold  under  the  bankruptcy  at  a  profit  to  the  estate.  I 
cannot,  on  this  ground,  impute  to  the  bankrupt  any  gross  or  very  considerable 
amount  of  extravagant  or  improvident  expenditure. 

Then  as  to  the  pictures,  they  were  bought  because,  in  the  first  instance,  the 
bankrupt  was  fond  of  art  and  believed  that  he  understood  it,  but  he  bought  them 
not  [709]  merely  for  the  selfish  indulgence  of  a  particular  taste  or  pursuit.     He  liked 
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them,  and  took  pleasure  in  his  purchases,  which  he  made,  however,  not  for  the 
purpose  of  retaining  them,  Init  in  the  hope  and  with  the  view  of  selling  them  nj<aiii 
at  a  profit  when  an  advantageous  opportunity  of  doing  so  should  occur.  No  douht 
there  was  a  certain  degree  of  imprudence  in  thus  acting,  but  I  do  not  think  that 
there  was  a  sufficient  departure  from  the  right  course  to  render  necessary  the  severe 
sentence  which  has  been  pronounced  liy  the  learned  Commissioner,  either  with  respect 
to  the  individual  case  or  for  the  sake  of  example. 

Then  comes  the  third  and  last  point,  that,  namely,  relating  to  the  accommodation 
bills  ;  and  unless  it  can  be  said  that  by  the  mere  act  of  passing  or  depositing  with  a 
banker  a  bill  of  exchange  a  person  is  to  be  considered  as  in  effect  declaring  tliat  it  is 
not  an  accommodation  bill,  there  is  no  case  of  fraud,  misrepresentntion  or  conceal- 
ment. Now  I  do  not  think  that  the  mere  circumstance  of  a  man  parting  with  a  l)ill 
without  saying  that  is  an  accommodation  bill  amounts  to  an  implied  representation 
that  it  is  not  an  accommodation  bill.  I  am  not  aware  of  any  sufficient  reason  or 
authority  for  so  extensive  a  proposition.  In  this  ca.se  all  the  names  upon  the  bills 
were  genuine,  and,  at  the  time,  good.  The  liankrupt  received  accommodation,  ami, 
to  a  limited  extent,  gave  it.  The  bills  might  and  [nobably  would  all  have  l)een  paid 
but  for  accidental  failures  on  the  part  of  other  persons.  It  seems  to  me  that  there 
has  been  a  total  absence  of  falsehood  and  of  dishonesty  in  the  whole  of  the  trans- 
actions. The  case  then  is  reduced  to  the  (juestion,  whether  the  bankrupt  in  effect 
traded  without  sufficient  means,  and  whether,  by  raising  money  on  bills  which  were 
in  effect  accommodation  bills,  he  reprosentetl  his  circumstances  to  be  otherwise  than 
they  were.  The  [710]  evidence  does  not  appear  to  me  to  lead  to  the.se  conclusions.  I 
see  no  reason  for  disbelieving  the  bankrupt's  statement,  that,  but  for  manj'  unlucky  cir- 
cumstances, and  the  alterations  which  had  taken  place  during  the  last  year,  and  the 
resolution  of  the  bankers  to  withdraw  their  accommodation,  he  would  probably  have 
still  been  a  solvent  and  thriving  man.  With  regard  to  the  argument,  that  fictitious 
or  erroneous  credit  is  obtained  by  means  of  accommodation  bills,  I  must  think  that 
every  man  of  business  is  aware  that  a  bill  may  be  an  accommodation  bill,  that  is  to 
say,  a  bill  accepted  or  indorsed  for  accommodation  ;  and  if  he  will  not  ask  the  iiucstion 
and  inform  himself  on  the  subject  he  must  be  taken  to  be  indifferent  to  it.  I  am  far 
from  wishing  to  be  understood  as  saying  or  intimating  anything  in  favour  of  accom- 
modation bills.  On  the  contrary,  whenever  a  bankrupt  appears  to  have  been  engaged 
in  such  transactions,  he  must  expect  them  to  be  subjected  to  a  rigid  investigation. 

Looking  at  the  special  circumstances  of  this  case,  with  great  deference  to  the 
learned  Commissioner  who  has  taken  a  different  view  of  them,  I  think  that  there  is 
no  ground  for  imputing  to  the  bankrupt  more  than  a  certain  degree  of  imprudence  ; 
and,  as  whatever  respect  we  may  entertain  for  the  opinion  of  each  learned  Commis- 
sioner, our  duty  is  to  exercise  our  own  judgment,  I  must  say  that  the  ends  of  private 
and  public  justice  wll,  in  my  opinion,  be  satisfied  by  suspending  the  certificate  for 
one  year,  and  then  granting  it  of  the  second  cla.ss. 

The  Lord  Justice  Turner.  In  this  case  there  are  two  questions,  one  as  to  the 
condition  annexed  to  the  certificate,  the  other  as  to  its  suspension.  The  condition 
annexed  to  the  certificate  is  this— [His  Lordship  read  it.]  I  think  it  unwise  to  annex 
[711]  such  a  condition  as  this  to  a  bankrupt's  certificate.  The  necessary  effect  of 
doing  so  is,  that  when  the  bankrupt  enters  into  trade  again,  he  labours  under  the 
burd'en  of  the  debts  which  are  undischarged  by  the  certificate,  and  his  former 
creditors  may  seize  his  after-acquired  property,  to  the  destruction  of  the  remedy  of 
his  new  creditors,  with  whom,  liy  virtue  of  his  certificate,  ho  is  empowered  to  deal, 
and  who  have  trusted  him  on  the  faith  of  that  certificate.  The  effect  of  the  certificate 
is,  I  think,  very  much  defeated  by  annexing  such  a  condition  to  it.  Looking  too  at 
the  nature  of  the  condition  annexed  to  this  certificate,  it  rather  seems  to  me  to  go 
beyond  the  intention  of  the  Commissioner  as  expressed  in  his  judgment.  The  Com- 
missioner's object,  as  I  suspect,  was  that  the  bankrupt  should  have  no  protection 
against  the  claims  of  the  bomi  fiih-  holders  of  the  bills,  but  the  order  as  expressed  does 
rot  seem  to  me  to  carry  out  that  intention.  If  the  object  was  only  to  deprive  the 
bankrupt  of  protection  against  the  claims  of  the  how  fide  holders,  the  condition  would 
be  of  no  great  use,  since  it  seems  clear  that  these  holders  will  be  paid  in  full.  Hut 
the  condi"tion  goes  farther  and  subjects  the  bankrupt  to  all  liabilities  in  respect  of  the 
bills.  It  will  operate  for  the  benefit  of  the  assignees  of  the  persons  who  have  been 
engaged  in  these  very  transactions  which  the  Commissioner  considered  so  culpable. 

C.  XXIII. — 45 
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If  there  was  to  be  any  reservation,  I  think  it  should  have  been  in  favour  of  the 
other  creditors,  who  are  supposed  to  have  been  deceived  by  the  appearance  of  false 
credit.  I  think,  however,  under  the  circumstances,  and  looking  at  the  general  policy 
of  annexing  conditions  of  this  nature  to  certificates,  such  a  condition  ought  not  in 
this  case  to  have  been  annexed. 

We  come,  then,  to  the  question  of  the  suspension  of  the  certificate  for  two  years. 
\ow,  the  Act  of  Parlia-[712]-meut  enumerates  a  variety  of  offences  which  subject 
bankrupts  to  the  refusal  or  suspension  of  their  certificate,  but  it  does  not  treat  as 
an  offence  the  dealing  in  accommodation  bills.  There  may  be  many  shades  of 
distinction  in  such  cases.  There  may  be  cases  where  the  parties  to  such  bills  may 
know  that  they  will  not  be  met.  There  may  be  other  cases  where,  under  temporary 
pressure  or  without  pressure,  persons  may  become  parties  to  such  bills,  fully  expecting 
that  when  they  become  due  the  persons  liable  upon  them  will  be  able  to  answer 
the  liability.  I  think,  therefore,  that  any  decision  which  applies  the  same  principle 
to  all  accommodation  bills  must  be  founded  in  error.  It  is  said  that  accommodation 
bills  are  productive  of  great  mischief,  and  no  doubt  they  are  attended  with  danger, 
but  to  say  that  in  all  cases  a  man  dealing  in  accommodation  bills  is  committing  an 
offence  against  credit  or  trade  is,  I  think,  carrying  the  doctrine  too  far.  The  mis- 
chief which  is  said  to  arise  from  dealing  in  accommodation  bills  is,  that  such  dealings 
convey  to  the  public  a  false  impression  of  the  trader's  wealth.  But  the  public 
know  the  ordinary  course  of  trade,  and  persons  who  deal  in  bills  generally,  as  I 
believe,  take  them  on  the  credit  of  the  persons  whose  names  are  upon  the  bills,  and 
who  are  liable  in  respect  of  them.  They  do  not  I  think  ordinarily  inquire  whether 
the  bills  are  accommodation  bills  or  not.  So  far  indeed  as  my  experience  extends, 
this  is  an  enquiry  very  generally  avoided  ;  and  with  respect  to  the  impression  of 
wealth  which  such  dealings  are  said  to  import,  it  seems  to  me  that  the  public  is 
equally  damaged  whether  the  trading  is  carried  on  by  borrowed  capital  or  by  money 
raised  by  means  of  accommodation  bills.  If  a  man  carries  on  trade  by  means  of 
accommodation  bills,  he  trades  beyond  his  means,  and  this  no  doubt  is  reprehensible  ; 
and  if  at  the  time  he  knows  or  suspects  that  the  bills  will  not  be  answered  when 
due,  his  conduct  may  amount  to  fraud  ;  but,  in  the  [713]  absence  of  any  such 
knowledge  or  suspicion,  such  cases  as  these  ought  I  think  to  be  looked  at  rather  as 
cases  of  over-trading  than  in  the  more  extended  view  which  the  learned  Commissioner 
has  taken.  So  as  to  the  pictures,  I  think  it  clear,  that  the  dealing,  if  not  com- 
menced, was  at  least  continued  for  purposes  of  profit,  and  not  for  the  bankrupt's  own 
amusement  or  gratification.  I  think  that  this  was  also  a  question  as  to  the  extent 
of  the  dealings.     The  same  may  be  said  as  to  the  wine. 

On  the  whole  there  appears  to  me  to  have  been  in  the  bankrupt's  conduct  a 
degree  of  imprudence  which  cannot  be  justified,  but  no  di.shonesty.  There  are  cir- 
cumstances also  in  his  favour,  such  as  the  regular  keeping  of  accounts,  the  absence 
of  fraud  and  of  any  offence  against  the  bankrupt  laws.  It  appears  to  me  that  the 
suspension  for  a  year  will  be  sufficient  to  satisfy  the  justice  of  the  case,  and  that  the 
certificate  should  be  of  the  second  class  and  not  of  the  third,  for  I  think  the  bankruptcy 
in  some  degree  at  least  attributable  to  accident  and  misfortune.  I  think  too  the  con- 
dition annexed  to  the  certificate  should  be  struck  out.  I  do  not  consider  that  we 
are  interfering  with  the  discretion  of  the  Commissioner.  We  only  differ  from  him  in 
the  view  which  he  has  taken  of  the  bill  transactions. 

The  costs  of  the  assignees  and  those  of  the  opposing  creditors  (to  the  extent  of 
X20)  were  ordered  to  be  paid  out  of  the  estate. 

[714]  Ex  parte  Henry  Littledale.  In  the  Matter  of  Henry  Pearse,  a  Bankrupt. 
Before  the  Lord  Chancellor  Lord  Cranworth  and  the  Lords  Justices.  (XoTE. — 
This  case  was  heard  before  the  full  Court,  at  the  suggestion  of  the  Lords  Justices, 
in  consequence  of  its  importance  and  of  the  conflicting  state  of  the  authorities 
on  the  question.)     Feb.  24,  28,  1855. 

[S.  C.  24  L.  J.  Bk.  9  ;  1  Jur.  N.  S.  385  ;  3  W.  K.  307  ;  2  Bank,  and  Ins.  Rep.  33.     Dis- 
cussed, Socu'tt'  Gcni'rale  tie  Paris  v.  Tramways  Union  Coiiipany,  1884,  14  Q.  B.  D.  425.] 

In  1846,  L.  lent  a  sum  of  money  to  P.   to  enable  him   to  purchase  the  requisite 
amount  of  shares  in  two  public  companies  to  qualify  him  for  the  office  of  director 
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ill  each,  and  P.  assigned  the  shares  in  both  the  companies  in  which  he  liad  l.ecoino 
director  to  L.,  as  a  seenrity  for  the  loan.  The  (lualitieation  for  the  oHiee  of 
director  in  one  of  the  companies,  which  was  constituted  hv  Act  of  rarlinnient, 
would  have  been  lost  by  the  disposal  or  reduction  of  the  amount  of  that  <iualitica- 
tioii,  and  the  provisions  of  the  deed  by  which  the  other  company  was  constituted 
reciuired  that  its  directors  should  be  possessed  of  or  entitled"  to  the  reipiisite 
amount  of  .shares  in  their  own  right.  In  .lune  1854,  P.  signed  a  declaration  of 
insolvency,  upon  which  lie  was  adjuilicated  a  bankrupt,  the  shares  then  standing 
in  his  name,  but  five  days  previously  L.  gave  notice  to  the  directors  of  l)oth 
companies  of  the  a.ssignment  to  him!  At  the  time  of  his  bankruptcy  P.  was 
actually  a  director  of  one  of  the  companies,  and  out  of  office  by  rotation  in  the 
other,  in  which  he  probably  would  have  been  re-elected.  Held,  "that  the  shares  in 
neither  company  were  in  the  possession,  order,  or  disposition  of  P.  at  the  time  of 
his  bankruptcy,  with  the  consent  of  the  true  owner. 

This  was  a  petition  by  way  of  appeal  from  the  decision  of  Mr.  Commissioner 
Ooulburn,  dismissing  the  petition  which  was  originally  presented,  for  the  purpose  of 
having  a  declaration  that  the  Petitioner  was  a  mortgagee  of  cerUin  Dock  and  Insurance 
shares,  the  property  of  and  standing  in  the  name  of  the  bankrupt  at  the  date  of  his 
Tmnkruptcy,  and  for  the  usual  accounts  and  order  for  sale. 

The  following  are  the  facts  of  the  case. 

In  April  1846,  Mr.  Littledale,  the  Petitioner,  lent  the  bankrupt  the  sum  of 
£2.500,  to  secure  the  repayment  of  which  the  bankrupt  executed  a  bond,  bearing 
date  the  14th  April  1846,  for  the  sum  of  £5000,  conditioned  for  the  payment  to  the 
Petitioner  of  £2500,  with  interest  at  £5  per  cent,  per  annum.  As  a  further  security, 
by  indenture,  bearing  date  the  14th  April  1840,  made  between  the  bankrupt  and  the 
Petitioner,  after  reciting  that  the  [715]  liankrnpt  was  absolutely  possessed  of  £2000 
East  and  West  India  Dock  stock,  and  £1000  Imperial  Fire  Insurance  stock,  and 
that  the  same  sums  were  then  standing  in  his,  the  bankrupt's,  name  in  the  books  of 
the  respective  companies,  and  reciting  that  the  bankrupt,  having  occasion  for  the 
sum  of  £2500,  had  applied  to  and  reijuested  the  Petitioner  to  lend  him  the  same, 
which  the  Petitioner  agreed  to  do  upon  having  the  same  secured  by  an  assignment 
of  the  said  stocks  in  manner  thereinafter  contained,  it  was  witnessed,  that,  in  con- 
sideration of  the  sum  of  £2500  to  the  bankrupt  paid  by  the  Petitioner,  the  receipt 
of  which  the  bankrupt  did  thereby  acknowledge,  the  bankrupt  did  grant,  bargain, 
sell  and  assign  unto  the  Petitioner,  his  executors,  administrators  and  assigns,  all 
those  the  said  sums  of  £2000  East  and  West  India  Dock  stock,  and  £1000  Imperial 
Fire  Insurance  stock,  and  the  dividends,  interest  and  annual  produce  thereof,  and 
all  the  right,  title  and  interest,  property,  benefit,  claim  and  demand  whatsoever,  both 
at  law  and  in  equity,  of  him  the  bankrupt,  of,  in,  to,  from  or  out  of  the  same  respec- 
tively, and  every  part  thereof,  to  hold,  receive  and  take  the  stocks  thereby  assigned 
to  the  Petitioner,  his  e.xecutors,  administrators  and  assigns,  subject  to  the  proviso 
or  condition  for  redemption  thereinafter  contained.  And  for  the  better  and  more 
effectually  enabling  the  Petitioner,  his  executors,  administrators  and  assigns,  to 
recover  and  receive  the  same  stocks,  the  bankrupt  did  thereby-  give  and  grant  unto 
the  Petitioner,  his  executors,  administrators  and  assigns,  the  full  and  whole  power 
and  authority  of  him  the  bankrupt  to  sell,  assign  and  transfer  all  and  ever}'  part  of 
the  said  stocks,  and  to  receive  all  dividends  due  and  to  grow  due  thereon,  and  to  u.se 
the  name  and  names  of  him  the  said  bankrupt,  his  executors  and  administrators,  in 
and  about  all  actions  and  suits,  receipts,  releases,  accounts,  reckonings,  and  other 
matters  and  things  relating  thereto,  and  did  thereby  [716]  undertake  and  agree  to 
ratify,  confirm  and  allow  to  be  valid  and  .sutticiently  effectual  and  available,  to  all 
intents  and  purposes  w^hatsoever,  all  and  whatsoever  the  Petitioner,  his  executors, 
administrators  and  a.ssigns,  should  lawfully  do  or  cause  to  be  done  in  and  about  the 
premises  by  virtue  of  those  presents.  And  it  was  further  provided,  that  if  the 
bankrupt  should  pay  unto  the  Petitioner  the  full  sum  of  £2500  on  the  Ist  October 
then  next  ensuing,  and  should  in  the  meantime  pay  unto  the  Petitioner  interest  for 
the  £2500  at  the  rate  of  £5  for  £100  for  a  year,  by  equal  half-yearly  payments  on 
the  1st  October  and  the  1st  April  in  each  year,  then  and  in  that  case,  and  immedi- 
ately after  such  payments,  those  presents  and  the  assignment  thereby  made  should 
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cease,  determine  and  be  void.  And  it  was  further  provided,  that  if  default  should  be 
made'  in  payment  of  the  sum  of  £2500,  or  any  part  thereof,  or  of  the  interest  for  the 
same,  or  any  part  thereof,  on  or  at  the  days  thereinbefore  appointed  for  payment  of 
the  same,  and  after  one  calendar  month  should  have  expired  after  notice  in  writing, 
demanding  payment  of  the  principal  sum  and  interest,  or  of  so  much  thereof  as 
should  then  remain  due,  should  have  been  delivered  to  the  bankrupt,  or  left  at  his 
usual  or  last  known  place  of  residence,  then  and  in  any  or  either  of  the  said  cases, 
and  either  immediately  or  at  any  time  thereafter,  it  should  be  lawful  for  the  Peti- 
tioner, and  he  was  thereby  fully  authorized  and  empowered,  without  any  further 
consent  or  concurrence  of  the  bankrupt,  to  make  sale  and  dispose  of  the  aforesaid 
sums  of  stock,  or  either  of  them,  or  any  part  or  parts  of  the  same  respectively,  and 
the  dividends,  income  and  interest  thereof  respectively,  either  by  public  auction  or 
private  contract,  as  he  should  think  fit,  and  to  assign  and  assure  the  same  to  the 
purchaser  or  purchasers  thereof :  and  that  the  Petitioner,  his  executors,  adminis- 
trators and  assigns,  should  stand  and  be  possessed  of  the  monies  to  arise  [717]  from 
such  sale  or  sales  as  aforesaid,  upon  trust  to  retain  and  pay  unto  or  for  the  Peti- 
tioner, his  executors,  administrators  or  assigns  the  principal  sum  of  £2500,  and  all 
interest  due  thereon,  and  to  pay  the  residue  or  surplus  unto  the  bankrupt,  his 
executors,  administrators  and  assigns ;  and  it  was  thereby  agreed  and  declared,  that 
the  receipt  or  receipts  of  the  Petitioner,  his  executors,  administrators  or  assigns,  for 
all  money,  dividends,  interest  or  income  payable  under  or  by  virtue  of  those 
presents,  should,  to  all  intents,  discharge  the  purchaser  or  other  person  paying  the 
money  thereby  acknowledged  or  expressed  to  be  received  from  all  liability.  And  by 
the  same  indenture,  the  bankrupt  covenanted  with  the  Petitioner  that  he,  the  said 
bankrupt,  would  pay  to  the  Petitioner  the  principal  sum  of  £2500,  and  the  interest 
thereof  at  the  rate  aforesaid,  on  or  at  the  days  or  times  thereinbefore  appointed  for 
payment  of  the  same  ;  and  also  that  he  then  had  full  power  and  authority  to  assign 
the  said  several  sums  of  stock  respectively  assigned  to  the  Petitioner  in  manner 
aforesaid,  and  that  free  and  clear  of  and  from  all  former  and  other  assignments, 
liens,  charges  and  incumbrances  whatsoever ;  and  also,  that  it  should  be  lawful  for 
the  Petitioner  to  have,  hold,  receive,  take  and  enjoy  the  said  respective  sums  of 
stock  thereby  assigned,  without  any  let,  suit,  interruption  or  denial  of,  from  or  by 
him  the  bankrupt,  or  any  other  person ;  and  further,  that  he,  the  bankrupt,  should 
not  at  any  time  during  the  continuance  of  the  said  debt  of  £2500,  or  of  any  part 
thereof,  or  of  any  interest  for  the  same  on  that  security,  without  the  consent  in 
writing  of  the  Petitioner  for  that  purpose  first  had  and  obtained,  sell,  assign,  transfer 
or  otherwise  dispose  of,  charge  or  incumber  all  or  any  part  of  the  said  stocks  thereby 
assigned,  or  intended  so  to  be,  nor  without  such  consent  revoke  or  countermand  all 
or  any  of  the  powers  and  authorities  thereinbefore  contained  and  given  to  the  Pe- 
[718]-titioner ;  and,  lastly,  the  bankrupt  covenanted  with  the  Petitioner,  his 
executors,  administrators  and  assigns,  for  further  assurance  to  the  Petitioner  of  the 
said  sums  of  stock  and  premises,  and  all  dividends  and  interest  arising  from  the  same 
respectively. 

At  the  time  the  bankrupt  executed  the  indenture  of  assignment,  he  was  a 
director  of  the  East  and  West  India  Dock  Company,  and  also  of  the  Imperial  Fire 
Insurance  Company. 

On  the  9th  June  1854,  the  Petitioner  caused  the  following  written  notice  to  be 
given  to  the  directors  of  the  East  and  West  India  Dock  Company  : — "  Gentlemen, — 
I  beg  to  appiise  you  that  Mr.  Henry  Pearse  has  assigned  to  me  £2000  East  and 
West  India  Dock  .stock  standing  in  his  name,  and  I  desire  you  to  hold  the  same 
subject  to  my  order.  I  am,  gentlemen,  itc,  Henry  Littledale.  London,  9th  June 
1854."  On  the  same  day,  Mr.  Littledale  sent  a  similar  notice  to  the  directors  of  the 
Imperial  Fire  Insurance  Company  with  respect  to  the  stock  of  that  company  stand- 
ing in  the  bankrupt's  name. 

The  petition  alleged,  that  on  the  9th  June  1854,  when  such  notices  were  respec- 
tively deliveied,  the  bankiupt  had  not  committed  any  act  of  bankruptcy.  On  the 
14th  June  1854,  the  bankrupt  signed  a  declaration  of  insolvency,  which  was  filed  in 
the  Court  of  Bankruptcj-  on  the  17th  June  1854,  and  was  the  act  of  bankruptcy 
upon  which  the  bankrupt  was  afterwards  adjudicated  bankrupt.  The  capital  of  the 
Imperial  Fire  Insurance  Company  was  not  represented  by  stock,  but  by  shares  of 
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£500  each,  \ipon  each  of  which  shares  the  sum  of  £->0  only  was  then  pjtid  up.  The 
bankrupt,  at  the  time  he  executed  the  indenture  of  assifjinnent,  and  also  whun  ho 
was  adjudicated  a  bankrupt,  was  the  registered  proprietor  of  six  of  such  shares,  and 
from  the  time  of  his  becoming  a  meml)er  of  the  [719]  Imperial  Fire  Insurance 
Company  the  bankrupt  never  had  any  greater  or  less  number  of  shares  than  those 
six  shares;  and  it  was  estalili.shed  by  the  evidence  of  the  IVtilioner  aii.I  of  the 
bankrupt,  that,  although  by  the  indenture  of  assignment  tlie  bankrupt  jmrported  to 
assign  to  the  Petitioner  the  sum  of  .£1000  Imperial  Fire  Insurance  stock,  it  was 
meant  and  intended  as  well  by  the  Petitioner  as  l)y  the  bankrupt  that  he  should 
assign  to  the  Petitioner  the  above-mentioned  six  sharas  in  such  insurance  com[)jmy. 

On  the  day  after  the  receipt  of  the  furmal  notice,  which  wa.s  served  upon  the 
dock  company  by  the  Petitioner,  the  chairman  of  the  company  wrote  the  following 
letter  to  the  bankrupt :—"  Dock  House,  Milliter  Scpiare,  10  June  IMi.  My  dear 
Pearse,— On  calling  here  to-day,  I  find  a  notice  from  .Mr.  Henry  Littledale,  desiring 
the  East  and  West  India  Dock  Company  to  hold  £2000  stock  standing  in  your  name 
subject  to  his  order,  and  I  think  it  right  to  inform  you  of  this  before  our  secretary 
gives  any  an.swer.  You  are  aware  that  nothing  l)ut  an  actual  transfer  will  give  .Mr. 
Littledale  a  valid  hold  on  this  stock,  and  that  such  transfer  woidd  discpialify  you 
from  re-election  next  month.  Let  me  hear  your  wishes,  and  believe  me,  .V:c.,  liobort 
Hawthorn."     The  bankrupt  took  no  notice  of  this  communication. 

It  was  in  evidence  that  in  July  18.").'?,  he  went  by  rotjition  out  of  office  as 
director  of  the  dock  company,  and  that  he  remained  out  of  such  office  till  the  time 
of  his  bankruptcy.  It  was  also  in  evidence  that  he  had  not  attended  any  meeting  of 
the  directors  of  the  Imperial  Fire  Insurance  Company,  or  assumed  to  act  as  a  director 
thereof,  after  the  9th  June  1854  ;  but  he  was  up  to  that  d.ay  in  office  as  a  director  of 
that  company. 

The  following  affidavit  of  Mr.  James  W.  Freshtield,  [720]  the  solicitor  for  the 
assignees,  was  relied  upon  by  them  in  support  of  the  decision  of  the  Commis- 
sioner : — 

"At  the  end  of  May  and  the  beginning  of  June  1854,  I  was  consulteil  by  the 
bankrupt  and  his  friends  on  his  affairs.  I  was  informed  by  the  bankrupt  that 
proceedings  .at  law  were  pending  against  him  to  recover  a  sum  of  £"_'000  or  there- 
abouts, which  he  could  not  pay  ;  that  he  owed  other  large  debts  beyond  his  means  of 
payment,  and  that  it  must  therefore  be  decided  whether  his  friends  would  assist  him, 
and  provide  the  funds  for  liquidating  his  debts,  as  otherwise  ho  must  declare  himself 
a  bankrupt.  On  the  9th  of  June  1854,  a  meeting  was  held,  at  which  Mr.  Charles 
Pearse,  the  bankrupt's  brother,  .and  Mr.  Henry  Littledale,  were  present,  when  the 
affairs  of  the  bankrupt  were  fully  discussed.  The  said  Henry  Littledale  wished  at 
that  time  to  defer  giving  notice  of  the  security  he  held  over  the  shares  in  the  dock 
company  and  the  Imperial  Insurance  Company  mentioned  in  his  affidavit,  in  order 
that  the  bankrupt  might  retain  his  position  as  a  director  in  those  compiinies,  which 
he  could  not  if  notice  of  the  assignment  w.as  given  ;  but  on  the  result  of  the  meeting 
it  was  decided  that  it  was  not  possible  to  .avoid  bankruptcy,  and  thereupon,  and  after 
such  decision,  he  on  the  same  day  g.ave  notice  of  his  claim  as  assignee  of  such  shares 
to  the  East  and  West  India  Dock  Company  and  the  Imperial  Fire  Insurance  Com- 
pany. The  act  of  bankruptcy,  upon  which  the  petition  for  adjudication  proceeded, 
was  a  declaration  of  insolvency,  which  was  signed  by  the  bankrupt  on  the  1 4th  of 
June  last  at  two  o'clock  in  the  afternoon,  and  such  declaration  was  filed  in  this  Court 
on  the  17th  of  .June  last." 

The  following  sections  of  the  Act  constituting  the  [721]  dock  company  and 
clauses  of  the  insurance  company's  deed  of  settlement  were  referred  to  during  the 
argument  before  the  Commissioner  and  on  the  appeal  :  — 

By  the  12th  section  of  the  Act  1  &  2  Will.  4,  c.  52,  incorporating  the  dock  com- 
pany, the  shares  are  declared  to  be  personal  estate.  The  14th  section  i)rovides  the 
mode  of  transferring  shares  to  be  by  entry  and  registration  in  the  books  of  the  com- 
pany, "which  entry  shall  be  signed  by  the  parties  making  such  .assignments  or 
transfers,  or  their  attornies  thereunto  duly  authorized  ;  and  until  such  transfer  shall 
have  been  made  and  entered  as  aforesaid,  no  purchaser  or  other  person  shall  be  con- 
sidered a  member  of  the  said  company,  nor  have  a  vote  as  a  proprietor  in  respect  of 
such   stock."     By   the    20th   section,  no   proprietor  can  vote  at   a  meeting   unless 
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possessed  of  the  stock  standing  in  his  name  in  his  own  right,  and  previouslj'  to  voting 
he  may  be  called  upon  to  swear  that  the  stock  was  held  })y  him  free  from  all 
incumbrances.  The  24th  section  states  the  qualification  for  a  director  to  be  the 
possession  of  £2000  stock  of  the  company  ;  and  it  provides  that  if  any  director  or 
directors  shall  die,  resign,  be  removed  or  dispose  of  his,  her  or  their  interest  in  the 
said  stock,  so  as  to  reduce  the  same  respectively  under  the  said  sum  of  £2000,  then 
and  in  any  such  case  it  shall  and  may  be  lawful  to  and  for  the  next  general  or 
special  meeting  of  the  said  company  to  nominate  and  appoint  by  ballot,  by  and  out 
of  the  proprietors  of  the  .said  company  who  shall  respectively  be  possessed  of  at 
least  £2000  of  the  capital  stock  of  the  said  company,  a  new  director. 

The  3.'kl  clause  of  the  Imperial  Fire  Insurance  Company's  deed  of  settlement 
provides,  that  if  any  person  who  .shall  be  elected  a  director,  trustee  or  auditor  of  this 
company  shall,  during  his  continuance  in  office,  [722]  cease  to  be  possessed  of  and 
entitled  in  his  own  right  to  six  shares,  or  £3000  at  the  least  of  the  capital  stock  of 
the  said  company,  his  office  shall  immediately  thereupon  become  vacant.  The  43d 
clause  provides,  that  if  any  member  shall  be  desirous  of  selling  his  or  her  share  or 
shares  of  the  capital  of  the  company,  he  or  she  shall  notify  the  .same  to  the  court  of 
directors  by  some  writing  under  his  or  her  hand,  containing  the  name,  residence  and 
quality  of  the  person  to  "whom  he  or  she  proposes  selling  the  same  ;  and  if  the  court 
of  directors  think  it  advisable  that  the  same  shall  be  purchased  on  the  account  of  the 
company,  the  court  of  directoi's  shall,  within  fifteen  days  after  receiving  such 
notification,  signify  to  the  member  proposing  such  sale  their  intention  of  being  the 
purchasers  thereof  for  the  company,  and  shall  thereupon  fix  a  fair  and  just  value 
upon  the  same,  due  regard  being  had  to  the  state  of  the  concerns  of  the  company, 
and  the  member  proposing  such  sale  shall  be  bound  by  the  said  valuation  ;  and 
immediately  on  the  payment  to  him  or  her  of  the  money  at  which  his  or  her  said 
share  or  shares  shall  be  valued,  the  said  share  or  shares  so  valued  and  paid  for  shall 
become  the  property  of  the  company,  and  be  transferred  by  the  vendor  to  such  four 
of  the  trustees  of  the  .said  company  as  the  court  of  directors  shall  for  that  purpose 
nominate,  and  such  share  or  shares  shall  be  sold  and  disposed  of  or  retained  for  the 
benefit  of  the  companv  as  the  court  of  directors  shall  think  proper  ;  and  if  the  court 
of  directors  shall  decline  to  become  the  purchasers  of  any  such  share  or  shares,  the}' 
.shall,  within  the  said  space  of  fifteen  days,  signify  to  the  member  so  proposing  to  sell 
his  or  her  share  or  .shares  whether  the  said  court  of  directors  do  or  do  not  consent 
to  the  sale  thereof  to  the  person  proposed  to  be  the  purchaser  thereof ;  and  unless 
the  said  court  of  directors  shall  consent  to  the  sale  thereof  no  .sale  of  the  same  shall 
be  valid  ;  and  if  they  consent  to  [723]  the  sale  thereof,  the  transfer  of  the  same  shall 
be  made  at  the  expense  of  the  purchaser  by  a  deed  of  sale  and  covenant  in  the  form 
prescribed  for  that  purpose  in  the  schedule  to  these  presents. 

The  learned  Commissioner  gave  a  very  elaborate  judgment,  holding  that  Mr. 
Littledale  had  no  lien  either  upon  the  shares  of  the  bankrupt  in  the  East  and  West 
India  Dock  Company  or  in  the  insurance  company,  and  dismissed  the  petition  but 
without  costs,  in  consequence  of  the  decision  in  the  case  of  Ex  parte  Masterman 
(2  Mont.  &  Ayr.  209).  From  that  judgment  of  the  Commissioner  Mr.  Littledale 
now  appealed. 

Mr.  Bacon  and  Mr.  Bagley,  for  the  Petitioner,  in  support  of  the  appeal.  We 
submit  that  the  present  case  is  to  be  governed  by  the  case  of  Ex  parte  Masterman 
(2  Mont.  &  Ayr.  209),  and  is  distinguishable  from  that  of  Ex  jmrte  The  Lancaster 
Canal  Coiivpanij  (Mont.  &  B.  94),  inasmuch  as  there  Lord  Lyndhurst  held  it  to  be  the 
intent  of  the  parties  that  the  bankrupt  should  continue  reputed  owner  of  the  shares 
in  question,  and  no  entry  of  the  transfer  was  made  in  any  book,  which  made  out  a 
case  of  collusion  and  fraud,  and  created  that  reputation  of  ownership  which  the  72d 
section  of  the  Act  6  Geo.  4,  c.  16,  was  intended  to  prevent.  There  was,  in  fact,  no 
notice  in  that  case,  because  the  assignor  and  assignee  were  the  onlj'  parties  concerned  ; 
but  even  a,ssuming  that  there  was  a  notice,  still,  according  to  Lord  Lyndhurst's 
juilgment,  there  was  no  intention  to  change  the  ownership  up  to  the  time  of  the 
bankruptcy.  [Lord  Jllstice  Turner.  There  was  a  notice,  but  there  was  an  agree- 
ment that  there  was  to  be  no  charge  until  default,  and  the  bankruptcy  occurred 
before  default.]  The  particular  forms  prescribed  for  the  transfer  [724]  of  the  shares 
in  either  of  these  companies  have  nothing  to  do  with  the  equity  here  insisted  upon ; 
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nor  was  the  qualiticatiou  for  the  office  of  director  in  either  ooniiwiiv  in.imire.i  or 
attected  unti  the  date  when  the  notice  was  serve.!:  at  that  time  he  cea.se.l  to  Ihj 
qualihecl,  and  the  Petitioner's  inchoate  right  was  perfecte<l.  We  s<i))mit  that  thi« 
was  not  within  the  mischief  intended  to  l)e  provided  against  l.v  the  Act  IJ  .V  13 
\  ict.  c.  106  being  a  bona  Ji,h'  transaction  entered  iiitn  and  completed  without  notice 
heiore  the  adjudication  of  hankniptcv. 

They  also  referred  to  AV  .%,«  (1>  M.  J).  A-  I).  219),  Ex  jmrU  I'oole,,  {Ihi.l.  505), 
1  he  Queen  y.  Jim,,  (17  Q.  B.  645),  Faurett  v.  Fearne  ((i  I).  H.  20),  A'-Vr/.Vr  v.  Btlktm, 
(2  Exch.  Eep.  303),  Price  v.  (h-oom  (Pml.  542). 

Mr.  Selwyn  and  Mr.  Coleridge  for  tlie  assignees  in  support  of  the  Commissioner's 
decision.  The  transfer  of  the  stock  not  having  heeii  completed  according  to  the 
formalities  prescribed  l)y  the  Act  of  Parliament  and  deed  bv  which  the  companies 
were  respectively  incorporated,  the  transaction  was  ei  roncessis  one  which  was 
ineffectual  to  confer  a  legal  interest  or  to  create  a  trust  in  equitv,  and  at  most  it 
only  amounted  to  an  imperfect  agreement  to  transfer,  and  nothing'  actuallv  pa.ssing 
by  It,  It  clearly  is  not  therefore  such  an  agreement  as  a  Court  of  Kcjuitv  would  decree 
specific  performance  of  ;  Moiihd  v.  Bulltn-  (10  ^'es.  292) ;  Mhimjer  \' Hhvna>e  (\  De 
G.  &  S.  63) ;  Thompson  v.  Hlar.htme  (6  Beav.  470) ;  but  even  if  it  was  such  an  agree- 
ment, still  we  say  that  the  circumstances  were  such  as  to  make  it  a  case  of  reputed 
ownership  within  the  125th  section  of  the  Bankruiit  Law  Consolidation  Act,  12  .V  13 
[725]  Vict.  c.  106,  the  shares  remaining  in  the  order  and  disposition  of  the  bankrupt 
at  the  time  of  his  bankruptcy  ;  and  the  notice  having  been  given  on  tln'  very  eve  of 
bankruptcy,  the  tran.saction  amounted  clearly  to  a  fraudulent  preference  within  the 
express  provision  of  the  133d  .section  of  the  same  Act.  The  distinction  between  the 
present  and  the  cases  of  He  Stijun  (2  M.  I).  &  D.  219);  Ex  parte  I'oolei/  (Ibid.  505); 
and  Belcher  v.  Bellamy  (2  Exch.  Rep.  303);  Price  v.  Groom  (Ihul.  542);  is,  that,  in 
each  of  those  cases,  the  utmost  had  been  done  by  the  creditor  to  perfect  his  title, 
whereas,  in  the  present  case,  there  has  been  a  studious  ilesign  not  to  complete  his 
security.  They  referred  to  Ex  parte  A'uttine,  (2  M.  I).  iV  I).  302) ;  iXel.ion  v.  The  London 
Jssnrance  Companii  (2  S.  &  S.  292);  Ex' parte  Laurence  (1  De  G.  269);  Ex  jmrte 
Vallance  (2  Deao.  354) ;  and  they  relied  upon  the  authority  of  Ex  parte  The  Lancaster 
Canal  Compani/  (Mont.  &  B.  94). 

Mr.  Bagley,  in  reply. 

The  Lord  Chancellor.  This  case  lies  in  a  narrow  compass.  The  question  is, 
whether  or  not  Mr.  Littledale  is  entitled  to  tliese  dock  and  insurance  shares  against 
the  general  creditors  of  Mr.  Pearse.  There  may  perhaps  be  a  distinction  (though  I 
confess,  in  the  opinion  I  have  formed,  there  is  none)  between  the  case  of  the  dock 
shares  and  that  of  the  insurance  shares,  inasmuch  as  at  the  time  of  the  bankruptcy 
Mr.  Pearse  was  not  actually  a  director  of  the  dock  company,  though  he  was  a  director 
of  the  insurance  company,  and  if  the  right  therefore  turns  upon  the  fact  of  his  lieing 
or  not  being  a  director,  the  result  might  be  [726]  different  as  to  the  two  kinds  of 
shares.  The  question  as  to  the  dock  shares  is  of  importance  to  the  parties,  while  the 
value  of  the  insurance  shares  is  comparatively  triHing.  This,  however,  would  not 
absolve  the  Court  from  the  necessity  of  adjudicating,  and  I  therefore  feel  bound  to 
say  I  do  not  think  the  case  turns  upon  the  fact  of  Mr.  Pearse  being  a  <iircctor  or  not. 
I  think  it  is  clear  that  he  must  be  treated  as  not  having  been  at  the  time  of  his 
bankruptcy  a  director  of  the  dock  company,  because  although  it  is  said  that  it  is  the 
custom  to  re-elect  directors  who  go  out  under  the  Act  of  Parliament,  and  who  are 
obliged  to  go  out  to  purge  themselves  as  it  were  by  discontinuance  of  the  office,  and 
although  it  is  the  custom  to  re-elect  them,  it  is  obvious  that  the  ex-directors  have  no 
more  right  to  be  re-elected  than  any  other  shareholders  of  the  company.  Therefore 
I  think  he  must  be  treated  as  having  ceased  to  be  a  director  of  the  dock  company. 

The  line  of  argument  adopted  by  the  counsel  for  the  assignees  may  be  divided 
into  several  heads  T— first,  with  respect  to  the  general  question,  it  was  argued  that  in 
the  case  of  this  description  of  shares,  there  is  not  by  virtue  of  an  assignment,  such  as 
was  here  executed,  any  equitable  right  whatsoever  given  to  the  party  to  whom  the 
a.ssignment  purports  to  have  been  made  ;  that  the  Act  of  Parliament  says  that  the 
transfer  of  these  shares  shall  be  made  in  a  particular  way  only,  and  therefore  that  an 
assignment  made  as  this  was  made  (independently  of  the  questions  of  whether  or  not 
he  was  a  director  or  of  public  policy)  gives  no  right  at  all.  Now,  I  cannot  for  a 
moment  yield  to  that  argimient.     It  is  true  that  the  Act  of  Parliament  points  out  a 
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particular  mode  in  which  (and  in  which  only  if  you  please)  transfers  can  properly  be 
imule  (that  is,  legal  transfers),  just  in  the  same  way  as  by  the  common  law  of  the 
land  transfers  of  land  can  only  be  [727]  made  by  particular  forms  and  a  particular 
course  of  proceeding.  I  see  no  difference  whatever  between  an  Act  of  Parliament 
which  says,  the  transfer  (that  is,  the  legal  transfer)  shall  be  made  in  a  particular  way, 
and  in  a  particular  wav  only,  and  the  doctrine  of  common  law,  which  says  that  land 
shall  be  transferred  in  a  particular  way,  and  in  a  particular  way  only.  I  think, 
therefore,  that  on  that  general  question,  it  is  quite  impossible  that  the  argument  can 
for  a  moment  be  sustained.  In  the  case,  to  which  we  were  referred  by  the  Appellant's 
counsel,  of  Ex  parte  Masteniian  (Mont.  &  Ayr.  209),  that  point  was  expressly  decided 
liv  the  Court  of  Review  on  grounds  stated  in  the  judgment  of  Mr.  Justice  Erskine 
(then  Chief  Judge),  which  appears  to  me  quite  unanswerable.  I  think,  therefore,  it 
must  be  assumed  that  the  assignment  did  not  transfer,  but  only  operated  as  an  agree- 
ment to  transfer.  If  the  argument  on  the  part  of  the  assignees  rested  upon  the 
invalidity  of  such  an  agreement,  I  think  it  would  be  wholly  untenable  ;  but  it  was 
also  urged,  and  with  more  plausibility  at  least,  if  not  more  weight,  that  the  Act  of 
Parliament  in  the  case  of  the  dock  company,  and  the  deed  of  partnership  in  that  of 
the  insurance  company  (which  is  a  partnership  constituted  not  by  Act  of  Parliament, 
but  by  deed),  it  was  provided  that  every  director,  in  order  to  be  a  director,  must  be 
possessed  in  his  own  right  of  a  certain  quantity  of  stock  or  shares  in  the  respective 
companies.  The  requisite  quantity  of  stock  in  the  dock  company  for  the  qualification 
of  a  director  is  £2000.  Mr.  Pearse  had  £2000  Dock  stock,  and  no  more ;  and  there- 
fore it  was  said,  when  he  agreed  to  assign  to  Mr.  Littledale,  and  executed  the 
instrument  by  way  of  security,  so  as  to  give  Mr.  Littledale  a  right  as  against  Mr. 
Pearse,  it  was  a  fraud  on  the  part  of  Mr.  Littledale,  by  neglecting  to  give  notice  to 
have  a  transfer  [728]  legally  effected,  to  let  Mr.  Pearse  remain  the  apparent  owner 
of  this  property,  though  he  was  not  the  real  owner,  because  the  Act  of  Parliament 
declares  that,  unless  he  is  the  real  owner,  he  cannot  even  vote  as  a  proprietor,  and 
that  if  he  reduces  his  qualification  he  must  cease  to  hold  the  office  of  a  director. 

Now,  in  the  first  place,  although  it  must  be  clearly  inferred  that  Mr.  Littledale 
abstained  from  giving  notice  with  a  view  to  let  Mr.  Pear.se  remain  as  a  director,  yet 
I  do  not  find  that  there  was  any  contract  of  that  kind  ;  there  was  no  contract  that 
he  should  not  give  notice,  and  that  he  should  not  therefore  disqualify  Mr.  Pearse. 
All  Mr.  Littledale  seems  to  me  to  have  done  was  this  : — He  took  an  assignment  which 
was  not  complete,  so  as  to  give  him  a  complete  equitable  title  until  he  had  given  a 
certain  notice  to  the  company.  When  he  had  given  that  notice,  the  director  would 
cease  to  have  that  which  he  must  have  in  order  to  be  a  qualified  director.  If  Mr. 
Littledale,  therefore,  had  contracted  not  to  give  such  notice,  the  case  might  have 
been  different.  But  Mr.  Littledale,  willing  to  oblige  Mr.  Pearse,  and  not  looking  at 
the  transaction  in  the  light  in  which  it  might  possibly  be  regarded  in  a  Court  of 
Equity  (though  without  moral  delinquency),  meant  to  say  only,  "  I  shall  be  satisfied 
with  getting  an  assignment,  taking  my  own  time  for  giving  notice."  That  being  .so, 
he  took  an  assignment,  which  gave  him  an  imperfect  title,  but  with  the  means  in  his 
own  hands  of  making  that  title  perfect  whenever  he  might  think  fit  to  do  so.  The 
moment  he  chose  to  do  so,  he  deprived  Mr.  Pearse  of  his  position  as  director ;  and 
having  that  right,  he  gave  the  notice  on  the  9th  of  June,  and  it  appears  to  me  that 
on  that  day  his  title  was  complete. 

The  argimients  against  the  validity  of  the  notice  were  [729]  partly  derived  from 
considerations  of  the  Bankrupt  Act,  and  partly  also  from  considerations  of  public 
policy.  It  was  said  that  the  directors  had  public  duties  to  perform,  and  looking  at 
the  Act  of  Parliament,  I  think  that  if  this  was  a  fraudulent  contrivance  as  against  that 
Act  of  Parliament,  even  if  there  were  no  bankruptcy  at  all,  it  would  have  been  a 
contract,  which  neither  this  Court  nor  a  Court  of  law  would  have  recognized  ;  but  I 
cannot  think  that  there  was  any  contract  to  avoid  the  Act  of  Parliament,  but  a 
contract  to  do  something,  which,  when  complete,  would  be  perfectly  good,  notwith- 
standing the  Act  of  Parliament — the  party  choosing  to  exercise  his  own  discretion  as 
to  the  time  when  he  should  complete  his  title.  Apply  this  test : — Notice  was  given 
on  the  9th  of  June  1854.  The  act  of  bankruptcy  was  inchoate  on  the  14th,  and 
completed  on  the  17th  June.  Suppose,  instead  of  an  act  of  bankruptcy  on  the  14th, 
Mr.  Pearse  had  died  on  the  14th,  can  there  be  the  least  doubt  that  as  against  his 


6DEG.M.&G.730.  EX    PARTE    LITTLEDALE  1417 

executors  Mr.  Littledale  would  have  had  a  perfect  title.  Ho  would  not  have  had  a 
good  title  if  the  whole  was  a  fraud  ;  in  which  case  the  transaction  could  not  have 
been  enforced  or  recognized  ;  but  I  assume  that  he  clearly  woulil  have  had  such  a 
title,  and  this  is  one  mode  of  arriving  at  the  conclusion  that  it  was  not  a  fraud.  The 
same  question  may  be  put  in  dift'erent  shapes  ;  but  the  illustration  I  have  suugosted 
seems  to  me  to  be  sufficient  with  reference  to  the  consideration  of  the  case  iiidopend- 
entl}'  of  the  bankruptcy. 

It  was  urged,  however,  that  bankruptcy  makes  a  ditterence,  because  then,  by  the 
operation  of  the  bankrupt  laws,  the  question  of  order  and  disposition  arises.  But 
the  answer  which  has  been  given  to  that  is  perfectly  satisfactory  to  my  mind,  namely, 
that  there  must  be  two  things  in  order  to  bring  a  case  within  that  clause  of  the  Act 
of  Parliament :  the  property  must  have  been  in  the  order  [730]  and  disposition  of 
the  bankrupt  at  the  time  of  the  bankruptcy,  which,  I  take  it,  in  the  present  case 
would  be  the  17th  of  June  (that  is,  a  time  subsequent  to  the  notice),  with  the  consent 
of  the  true  owner  (that  is,  with  the  consent  of  Mr.  Littledale).  Now,  these  shares 
were  not  in  the  order  and  disposition  of  the  bankru])t,  because  notice  had  been  given 
to  the  company  some  days  before  the  act  of  bankrujitcy  took  place  ;  and  whether  the 
company  had  perfected  Mr.  Littledale's  title  or  not  I  do  not  think  nuiterial,  liecause 
if  they  had  improperly  left  the  shares  in  the  order  and  disposition  of  the  bankrupt, 
by  not  making  any  entrj'  of  the  notice  given  to  them,  still  it  cannot  be  said  that  the 
shares  were  in  the  order  and  disposition  of  the  bankrupt  with  the  consent  of  the  true 
owner,  for  the  true  owner  had  done  all  that  in  him  lay  to  prevent  their  being  in  the 
order  and  disposition  of  the  bankrupt.  I  do  not  think  therefore  that  the  supervening 
bankruptcy  at  all  alters  the  case. 

The  case  which  was  mainly  relied  on  by  the  Ivespondent,  of  Ex  jmte  Tlie  Lancaster 
Canal  Companij  (Mont.  &  B.  9-i),  differs  from  the  present  in  this  material  particular, 
that  there  the  chief  question  was,  whether  it  was  real  or  personal  estate,  but  when 
it  turned  out  to  be  personal  estate  the  point  was  whether  it  was  in  the  order  and 
disposition  of  the  bankrupt,  and  there  it  was  clear  that  no  notice  had  been  given  up 
to  the  time  of  the  bankruptcy,  and  accordingly  the  property  was  held  to  have  been 
in  the  order  and  disposition  of  the  bankrupt.  That  case  seems  to  me  to  be  dis- 
tinguishable on  that  broad  gi'ound  from  the  present,  and  therefore,  in  my  opinion, 
the  judgment  of  the  learned  Commissioner  was  erroneous  and  nuist  be  reversed. 

It  appears  to  me  that  there  was  no  difference  between  the  shares  in  the  two 
companies.  I  have  said  that  I  [731]  think  the  moment  the  notice  was  given  every- 
thing was  complete,  and  it  was  immaterial  whether  the  bankrupt  was  a  director  or 
not.  The  case  may  be  rather  more  clear  with  regard  to  the  dock  company  shares, 
but  in  my  opinion  the  same  principle  applies  both  to  one  case  and  to  the  other. 

The  Lord  Justice  Knight  Bruce.  How  this  case  would  have  stood  with  regard 
to  the  dock  shares  if  Mr.  Littledale  had  been  proved  to  have  precluded  himself,  or  to 
have  professed  to  preclude  himself  from  giving  notice  tc  the  dock  company,  or  its 
directors,  or  any  of  them,  I  need  not  say.  For  in  my  opinion  that  case  is  not  proved 
against  Mr.  Littledale.  It  ought,  I  think,  to  be  infeiTed  that,  as  between  him  and 
Mr.  Pearse,  it  was  to  be,  and  in  every  sense  always  was,  in  the  power  of  Mr.  Little- 
dale to  give  notice  when  he  should  think  fit  to  do  so,  by  whatever  feelings  of  friend- 
ship, kindness  or  consideration,  he  might  have  been  actuated  in  delaying  to  give  that 
notice.  Again  I  need  not  say  how  the  case  would  have  stood  in  my  judgment  as  to 
those  shares,  if  Mr.  Pearse  had  been  a  director  of  the  dock  company  in  the  month  of 
June  1854  ;  for,  as  I  understand  the  facts,  he  was  not  in  any  sense  a  director  of  that 
company  during  any  portion  of  the  month  of  June  1854.  It  seems  to  me  that  there 
was  nothing  against  public  policy  in  the  contract  between  the  two  gentlemen,  and 
that  at  the  time  of  the  bankruptcy  this  property  was  not  in  the  order  and  disposition 
of  Mr.  Pearse,  the  bankrupt.  Upon  that  point,  therefore,  I  differ  respectfully  from 
the  learned  Commissioner.  .  ^,         •    > 

Upon  the  minor  question  (minor  in  point  of  value,  and  perhaps  minor  otherwise) 
as  to  the  insurance  shares,  I  [732]  have  considerable  doubt ;  but,  as  the  Lord 
Chancellor  and  the  Lord  Justice  have  not  any  doubt  upon  that  part  of  the  case,  1 
requested  that  the  decision  might  not  be  delayed  (unless  they  should  wish  it,  which 
thev  did  not)  on  account  of  the  hesitation  I  feel  so  far— a  hesitation  grounded  upon 
this,  that  down  to  the  time  of  the  bankruptcy,  and  at  the  time  of  the  bankruptcy, 
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Mr.  Pearse  was  actually  in  every  sense  a  director  of  the  company,  which  he  could  not 
have  been  without  being  the  owner  bomi  Jule  really  and  truly  of  these  shares.  I 
doubt,  therefore,  whether  this  was  not  tantamount  to  a  declaration  to  the  whole 
world,  in  which  Mr.  Littledale  must  be  taken  to  have  concurred,  that  Mr.  Pearse  was 
the  owner  in  every  sense  of  the  shares.  I  doubt,  therefore,  whether,  at  the  time  of 
the  bankruptcy  with  regard  to  the  insurance  shares,  Mr.  Pearse  had  not  them  in  his 
possession  by  the  consent  and  permission  of  Mr.  Littledale,  and  was  not  then  the 
reputed  owner  of  them.  I  am  not  sure  that  I  have  formed  definitively  an  opinion 
upon  this  point.  Certainly,  at  present,  I  entertain  too  much  doubt  upon  it  to  enable 
me  to  sav  that,  as  to  this  part  of  the  case,  I  can  dissent  from  the  learned  Commissioner. 
The  united  opinion,  however,  of  the  Lord  Chancellor  and  the  Lord  Justice  of  course 
decides  it,  and  the  judgment  must  be  for  the  Appellant. 

The  Lord  Justice  Turner.  Several  points  have  been  argued  in  this  case — first, 
that  the  agreement  between  Mr.  Pearse  and  Mr.  Littledale  was  such  as  could  not 
have  been  enforced  in  a  Court  of  Equity,  independently  of  any  question  of  order  and 
disposition  ;  secondly,  that  the  shares  ought  to  be  considered  to  have  been  in  the 
order  and  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy ;  and,  thirdly, 
[733]  that,  failing  the  point  of  order  and  disposition,  there  is  a  case  amounting  to 
fraudulent  preference. 

On  the  last  question  of  fraudulent  preference  little  has  been  said  in  argument, 
and  I  think  little  could  be  said  upon  it.  I  think  it  quite  clear,  that  there  has  been 
no  connivance  or  collusion  on  the  part  of  the  bankrupt,  amounting  to  fraudulent 
preference  on  his  part.  The  question,  therefore,  in  my  view,  depends  upon  the  first 
two  points — whether  the  agreement  here  was  such  as  could  be  enforced  in  a  Court  of 
Equity,  independently  of  the  question  of  order  and  disposition ;  and,  secondly, 
whether  the  case  falls  within  the  section  of  the  Bankrupt  Act,  with  relation  to  order 
and  disposition. 

As  I  understand  the  transaction  between  the  parties,  it  was  simply  this  : — Mr. 
Littledale  took  a  security  upon  the  shares  of  Mr.  Pearse  in  companies  of  which  he 
was  a  director.  He  gave  no  immediate  notice  of  that  security.  It  was  competent  to 
him  upon  the  contract  to  give  notice  of  the  security  at  any  time  when  he  thought 
proper  to  do  so.  There  was  no  binding  contract  which  restrained  him  from  giving 
notice  whenever  he  might  think  right  to  do  so.  The  effect  of  his  giving  the  notice 
would  be  at  once  to  determine  Mr.  Pearse's  position  as  a  director  of  these  companies. 
LTnder  the  circumstances  of  this  case,  it  does  not  seem  to  me  that  if,  instantly  upon 
the  notice  being  given  by  Mr.  Littledale,  a  bill  had  been  filed  in  a  Court  of  Equity 
against  Mr.  Pearse,  to  compel  him  to  perfect  the  legal  title  to  that  property  which 
had  been  equitably  transferred  by  the  contract  of  the  parties,  it  would  have  been 
competent  to  Mr.  Pearse  to  resist  the  performance  of  that  contract,  by  the  transfer 
of  the  legal  property,  upon  the  ground  that  there  had  been  a  fraudulent  intention  on 
the  part  of  Mr.  [734]  Littledale  to  defeat  the  provisions  of  the  Acts  of  Parliament. 
The  objection  founded  upon  public  policy  appears  to  me  to  be  untenable  as  to  the 
East  and  West  India  Dock  shares,  because  at  the  period  when  the  notice  was  given, 
Mr.  Pearse  did  not  stand  in  the  position  of  a  director  of  the  company  ;  and,  as  to  the 
Imperial  life  shares,  because  I  do  not  see  that  there  was,  with  respect  to  them,  any- 
thing more  than  a  contract  between  individuals,  or  any  question  of  public  policy  at 
all.  The  latter  company  was  not  established,  as  I  understand  it,  under  any  Act  of 
Parliament  imposing  upon  the  directors  duties  involving  any  principle  of  public 
policy.     I  think,  therefore,  that  the  question  of  public  policy  is  out  of  the  case. 

The  question,  therefore,  must,  as  it  seems  to  me,  depend  on  the  point  of  order 
and  disposition.  Now  the  Act  of  Parliament  says,  that  in  order  to  constitute  a  case 
of  order  and  disposition,  the  bankrupt  must,  by  the  consent  of  the  true  owner,  have 
in  his  possession,  order  or  disposition  goods  or  chattels  whereof  he  was  reputed 
owner  ;  and  it  does  not  seem  to  me,  that  under  the  provisions  of  that  section,  it  can 
be  said  that  a  man  is  in  possession  of  property,  with  the  consent  of  the  true  owner, 
when  the  true  owner  has  taken  every  step  which  it  is  in  his  power  to  take  for  the 
purpose  of  divesting  the  property  from  the  person  who  becomes  bankrupt.  It  seems 
to  me,  that  the  effect  of  the  notice  given  to  the  companies,  was  to  take  away  from 
Mr.  Pearse  the  capacity  of  dealing  with  these  shares.  That  was  done  at  the  instance 
of  the  person  who  had  the  security  upon  the  shares,  and  who  had  become  the  true 
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owner  of  them ;  and,  therefore,  there  cannot,  as  I  think,  be  said  to  be  a  holding 
of  the  possession  of  those  shares  by  the  bankrupt,  with  the  consent  of  the  true 
owner. 

[735]  Some  cases  were  cited  in  the  course  of  the  argument,  which,  perhaps,  it  may 
be  material  to  distinguish  from  the  present.  1  refer  particularly  to  the  ca-so  of  He 
Dihvorth  (Mont.  &  Bl.  94-113  ;  1  1).  &  C.  411),  and  the  case  of  SeUun  v.  The  Lnukm 
Assurance  Companij  (2  Sim.  iV  S.  292).  The  case  of  Re.  Dilivoilh,  at  first  sight,  ap|)ears 
to  have  some  bearing  upon  the  (juestion  before  us,  but  on  looking  at  that  case,  I  see 
that  what  Lord  Lyndhurst  said  was  this  : — "  In  this  case  the  provi.sions  of  the  Act  of 
Parliament  were  not  complied  with  ;  an  instrument  of  transfer  alone  was  executed, 
and  that  was  delivered  to  the  clerk.  No  duplicate  was  executed,  nor  entry  made  of 
the  execution  of  the  transfer,  agreeably  with  the  provisions  of  the  Act  of  Parliament. 
Xo  entry  whatever  was  made  indicating  that  Dihvorth  had  ceased  to  be  a  proprietor  ; 
and  it  is  quite  obvious,  as  1  collect  from  the  transaction,  that  it  never  was  intended 
that  he  should  cease  to  be  the  apparent  proprietor  ;  it  was  intended  that  this  should 
be  a  mere  security  in  the  hands  of  the  company,  to  be  made  use  of  in  case  of  default 
of  the  treasurer,  and  not  otherwise.'  The  intention  of  the  security,  therefore,  in 
DUworth's  case  was  this — that  in  the  event  of  a  default  being  committed  by  the  trea- 
surer, which  default  had  not  been  and  never  was  committed,  the  security  shoulil  be  in 
force.  But  what  was  the  consequence  ?  That  the  Lancaster  Canal  Company  could 
not  file  a  bill  in  equity,  for  the  purpose  of  effectuating  that  security,  until  the  default 
had  been  committed.  It  would  have  been  a  fraud  in  the  Lancaster  Canal  Company 
to  have  set  up,  as  against  Dihvorth,  any  rights  under  the  agreement  which  had  been 
entered  into  with  them  when  there  had  been  no  default  on  the  {)art  of  Dihvorth,  and 
the  effect  therefore,  was  that  there  was  no  charge  in  equity  upon  the  shares,  by  virtue 
of  the  transaction  which  [736]  had  taken  place  between  Mr.  Dil worth  and  the 
Lancaster  Canal  Company,  and  certainly  there  was  none  at  law.  That,  therefore, 
was  a  case  in  which  the  party  claiming  under  the  deposit  had  no  right  either  at  law 
or  in  equity.  So  in  the  case  of  Nelsan  v.  The  London  Assurance  Coni/iani/.  There  the 
agreementbetween  the  parties  contained  this  provision,  "  and  further  it  was  agreed 
that  until  there  should  be  some  order,  or  resolution  of  the  court  of  directors  to  the 
company,  it  should  be  lawful  for  each  of  those  persons  to  receive  their  respective 
salaries,  and  the  dividends  upon  their  stock  or  shares,  and  to  sell  and  transfer  their 
stock  or  shares."  Therefore,  until  the  order  and  resolution  of  the  company  was  made, 
there  was  no  capacity  on  the  part  of  those  with  whom  the  contract  had  been  entered 
into,  to  enforce  that  contract  in  equity.  Those  two  cases  seem  to  me  to  be  clearly 
distinguishable  from  the  present ;  and  I  am  satisfied  that,  in  maintaining  the  decision 
of  the  learned  Commissioner,  we  should  disturb  transactions  which  have  taken  place, 
and  are  constantly  taking  place  with  regard  to  property  of  this  description,  and  that 
we  should  not  be  giving  that  effect  to  equitable  rights  which  we  are  bound  in  bank- 
ruptcy, administering  both  law  and  equity,  to  give. 


[737]    Ex  parte  William  Taylor.     In  the  Matter  of  James  Norton  Weeks, 
a  Bankrupt.     Before  the  Lords  Justices.     Feb.  9,  27,  1855. 

[See  Ex  parte  Davis  and  Denton,  1867,  L.  K.  2  Oh.  366.] 

Where  a  bankrupt  who  had  executed  a  trust-deed  for  the  benefit  of  his  creditors  had 
obtained  an  adjudication  against  himself,  the  validity  of  which  was  open  to  doubt, 
the  Court  suspended  proceedings  under  it,  at  the  instance  of  a  creditor  undertaknig 
to  apply  for  an  adjudication  on  his  own  petition,  although  creditors'  assignees  had 
been  appointed  and  opposed  the  application. 

This  was  a  motion  by  way  of  appeal  from  the  decision  of  Mr.  Commissioner 
Fonblanque,  dismissing  the  petition  of  the  Appellant,  whereby  the  Appellant  sought 
to  have  annulled  an  adjudication  of  bankruptcy  obtained  by  the  bankrupt  agamst 

'"^The  bankrupt  had  executed  a  trust  deed  for  the  benefit  of  his  creditors,  and  there 
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was  a  question  whether  the  adjudication  was  legally  or  equitably  valid  under  the 
following  circumstances,  as  appearing  from  the  petition  of  the  Appellant  to  the  Com- 
missioner, and  the  artidavits  in  support  of  that  application. 

On  the  7th  of  December  1854  the  Appellant  obtained  a  writ  ol  fi.  fa.  against  the 
bankrupt,  who  was  a  hotelkeeper  at  East  Cowes,  and,  on  the  same  day,  the  bankrupt 
e.Kecuted  the  above-mentioned  trust  deed,  which  was  made  between  himself  of  the 
first  part,  trustees  of  the  second  part,  and  the  several  other  persons  whose  names 
should  be  thereunto  subscribed  or  seals  affixed  of  the  third  part.  By  this  deed  the 
bankrupt  assigned  "all  and  singular  the  stock-in-trade,  household  goods,  chattels, 
furniture,  debts  and  effects,  bonds,  bills,  notes  and  other  securities  whatsoever,  and  of 
what  nature  or  kind  soever,"  which  were  then  due  and  belonging  to  him,  to  the 
trustees,  in  trust  for  his  creditors. 

On  the  8th  of  December  the  bankrupt  filed  a  declaration  of  insolvency,  and  on 
the  same  day  presented  a  pe-[738]-tition  for  adjudication  of  bankruptcy  against  him- 
self, supported  l)y  an  affidavit,  and  containing  the  required  statement  that  he  verily 
believed  that  his  available  estate  was  sufficient  to  produce  £150.  The  adjudication 
took  place  on  the  same  day,  and  on  the  1 9th  of  December  the  trustees  under  the  deed 
were  chosen  creditors'  assignees. 

The  grounds  on  which  the  Appellant  sought  by  his  petition  to  annul  the  adjudica- 
tion were,  that  it  had  been  obtained  by  concealment  of  the  facts  of  the  execution  of 
the  trust  deed,  and  of  the  bankrupt  having  thereupon  ceased  to  trade,  and  by  an 
untrue  representation  as  to  the  bankrupt's  available  assets,  all  his  property  having 
been  divested  by  the  deed.  The  petition  was  opposed  by  the  assignees  on  the 
grounds  that  the  assignment  was  ineffectual,  the  bankrupt  having  continued  in  posses- 
sion, and  having  carried  on  his  trade  until  the  bankruptcy,  that  at  all  events  it  did 
not  comprise  the  bankrupt's  interest  in  the  lease  of  the  hotel,  and  that  the  event  had 
proved  the  truth  of  the  bankrupt's  allegation  as  to  assets,  there  having  been  much 
more  than  £150  realised  under  the  adjudication. 

Mr.  Bagshawe  and  Mr.  Bovill,  in  support  of  the  motion,  referred  to  Ex  parte 
Philpoit  (De  Gex,  .346),  Stevenson  v.  Neivnham  (13  C.  B.  285),  Tope  v.  Hockin  (7  B.  &  C. 
101)  and  Ex  parte  Loueh  (De  Gex,  463). 

Mr.  Swanston  and  Mr.  Sewell  for  the  assignees,  repeated  the  arguments  used 
below,  and  contended  that  there  was  no  sufficient  ground  shewn  for  disturbing  the 
legal  rights  under  the  adjudication. 

Mr.  Faber,  for  the  bankrupt. 

The  Lord  Justice  Knight  Bruce.  I  am  of  opinion  that  the  validity  of  the 
present  ad-[739]-judication,  both  legally  and  equitably,  is  open  to  some  suspicion  and 
doubt.  I  do  not  desire  to  say  more,  or  to  express  an  opinion  that  its  invalidity  either 
legally  or  equitably,  has  been  established.  I  believe  that  I  can  see  very  plainly  that 
it  must  be  for  the  benefit  of  the  creditors  of  the  bankrupt  (on  the  assumption  that 
anything  will  remain  to  be  distributed  among  them  after  the  payment  of  such  costs 
as  are  fit  to  be  paid  out  of  the  estate),  and  that  it  will  not  be  to  the  unjust  damage  of 
the  bankrupt,  that  another  available  adjudication  should  be  substituted,  if  possible. 
I  mean  an  adjudication  at  the  instance  of  a  creditor  of  some  standing,  whose  debt 
will  be  sufficient  to  support  it.  If  then  the  Appellant  will  abandon  the  execution 
which  he  has  obtained,  for  the  benefit  of  the  general  creditors,  as  I  understand  him  to 
be  willing  to  do,  the  proper  order  will,  I  think,  be  to  stay  the  proceedings  under  this 
bankruptcy  till  farther  order,  the  Appellant  undertaking  to  give  up  the  benefit  of 
his  execution,  and  forthwith  to  apply  for  an  adjudication  against  the  bankrupt. 

The  Lord  Justice  Turner.  I  think  it  unnecessary  to  say,  whether  the 
present  adjudication  is  valid  or  not.  On  the  facts  appearing  before  us,  I  am  satisfied 
that  further  proceedings  under  it  may  and  probably  will  be  attended  with  litigation 
and  expense,  and  that  the  proper  course  will  be  that  which  my  learned  brother  has 
mentioned. 

The  order  was  as  follows  : — Wm.  Taylor,  by  his  counsel,  hereby  undertaking  to 
give  up  the  benefit  of  his  execution,  and  all  rights  under  it,  to  the  general  creditors 
of  the  bankrupt,  and  also  to  proceed  forthwith  to  obtain  another  adjudication  of 
bankruptcy  against  the  bankrupt,  this  Court  doth  order  that  the  said  W.  Taylor  be 
at  liberty  to  apply  for  such  [740]  adjudication  accordingly,  and  that  all  proceedings 
under  the  present  adjudication  he  stayed  until  further  order,  and  the  said  parties,  or 
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either  of  them,  are  to  be  at  liberty  to  apply  to  this  Court  touching  the  matters  in 

question,  as  they  may  bo  advised. 

Feb.  27.  Subsequently  the  Appellant  obtained  an  adjudication,  and  the  followinj; 
order  was  made  : — 

This  Court  doth,  with  the  consent  of  all  parties,  order  that  the  adjudication  of 
bankruptcy,  bearing  date  the  8th  of  December  1854,  made  against  the  said  bankrupt, 
be  and  the  same  is  hereby  annidled  accordingly.  And  it  is  ordered,  that  the  several 
proofs  and  proceedings,  had  and  taken  under  such  adjudication,  be  transferred  to 
and  stand  as  proofs  and  proceedings  under  the  adjudication  dated  the  '.'(Uh  February 
1855,  without  prejudice  to  the  validity  or  invalidity  of  such  proofs  and  proceedings, 
or  any  of  them.  And  it  is  ordered,  that  the  costs  of  the  said  assignees,  and  of  tiie  said 
bankrupt,  of  and  occasioned  by  the  said  first  adjudication  and  the  proceedings  thereinider 
in  Her  Majesty's  Court  of  Bankruptcy,  and  also  the  costs  of  the  said  W.  Taylor,  ami 
the  said  assignees  of  the  interpleader  proceedings  in  the  cause  of  Tai/lur  v.  //V(7,>-, 
Joliffe  and  Another  v.  Tai/lor,  in  Her  Majesty's  Court  of  t,>ueen's  Bench,  together  with 
the  costs  of  all  parties  of  and  occasioned  by  the  petition  of  the  said  W.  Taylor  to  the 
Court  of  Bankruptcy,  the  said  motion,  former  order,  and  by  this  application,  be  paid 
out  of  the  estate  of  the  said  bankr\ipt.  And  it  is  hereby  referred  to  the  Master  of 
the  Court  of  Bankruptcj'  to  tax  all  the  aforesaid  costs.  And  it  is  hereby  ordered, 
that  the  sum  of  £20  deposited  in  pursuance  of  the  29th  Kule  and  Order,  made  in  pur- 
suance of  the  Bankrupt  Law  Consolidation  Act,  1849,  be  forthwith  rejmid  to  the  said 
W.  Taylor,  or  to  Mr.  Thomas  Magnus  Cattlin,  his  solicitor. 

[741]     Ex  jmrte  George  TiSDAhh.     In  the  Matter  of  Geor(;e  Tindai.u     Before  the 

Lords  Justices.     Jul;/  28,  1855. 

[See  Ex  parte  Johnson,  1883,  25  Ch.  D.  116.] 

Personal  service  of  a  trader-debtor  summons  under  the  78th  section  of  the  statute  12 
&  13  Vict.  c.  106,  means  shewing  the  original  summons  and  leaving  a  true  copj'. 

A  document  in  which  the  signature  of  the  Commissioner  is  not  copied,  is  not  a  true 
copy  of  the  summons. 

An  omission  on  the  part  of  the  trader  to  object  to  this  defect  at  the  time  of  the 
service.     Held,  no  waiver  of  the  objection  within  the  80th  Kule. 

This  was  the  petition  of  the  bankrupt  to  annul  the  adjudication  for  want  of  an 
act  of  bankruptcy,  that  relied  upon  being  the  failure  of  the  Petitioner  to  attend 
on  a  trader  debtor  summons  issued  against  him,  under  the  12  i*^-  13  Vict.  c.  100,  s.  78. 

The  question  was  whether  the  summons  had  been  effectually  served  by  delivering 
to  the  Petitioner  personally  a  copy  of  the  original  simimons  (in  which,  however,  the 
signature  of  the  Commissioner  was  not  copied),  and  shewing  to  the  Tetitioner  the 
original,  which  was  duly  signed  by  the  Commissioner.  At  the  time  of  the  service 
being  thus  made,  the  Petitioner  made  no  objection. 

Mr.  Bacon  and  Mr.  Lucas,  in  support  of  the  petition.  The  summons  was  never 
effectually  served,  as  no  complete  copy  of  it  was  left  with  the  Petitioner,  who  could 
not  ascertain  from  the  document  left  with  him,  whether  the  original  was  signed  by 
the  Commissioner  or  not. 

Mr.  Swanston  and  Mr.  Raymond,  for  the  Respondent.  The  original  summons 
was  shewn  to  the  Petitioner,  who  was  bound  by  inspection  to  satisfy  himself  that  it 
was  signed  by  the  Commissioner.  A  copy  of  the  Commissioner's  signature  would 
have  aflfordecrhim  no  additional  information,  nor  does  the  Act  rc(|uire  it  to  be  copieil, 
as  it  is  not  part  of  the  summons.  It  would  not  shew  before  [742]  what  Commissioner 
the  Petitioner  was  required  to  appear,  for  the  summons  would  be  signed  by  the 
Commissioner  attending  on  that  day,  who  might  not  be  the  Commissumcr  in  attend- 
ance when  the  summons  came  on.  Even  if  there  had  been  any  want  of  form,  it  was 
waived  by  the  Petitioner  within   the  meaning  of  the  80th   Kule,  which  provides 

thus: —  .  ,     ,  ,  11 

"Any  want  of  compliance  on  the  part  of  the  Plaintiff  with  these  rules  and  ortlers 
in   the  particulars  of  demand  and   notice,  and  in  the  affidavit  for  summoning  the 
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Defendant,  and  in  the  summons  and  service  thereof,  or  in  any  or  either  of  such 
matters,  may  he  waived  by  the  Defendant,  or  allowed  to  be  rectified  by  the  Court, 
when  it  shall  not  in  the  opinion  of  the  Court  be  matter  of  substance,  or  shall  have 
arisen  from  a  mere  slip  ;  but  unless  waived  by  the  Defendant  or  rectified  with  the 
consent  of  the  Court,  if  the  same  shall  be  made  known  to  and  proved  to  the  satisfac- 
tion of  the  Court  at  the  time  required  by  the  summons  for  the  appearance  of  the 
Defendant,  it  shall  be  deemed  and  taken  to  be  a  good  objection  to  requiring  the 
Defendant  to  state  whether  or  not  he  admits  the  demand  sworn  to  by  the  Plaintiff 
or  anv  part  thereof." 

They  referred  to  Haslcer  v.  Jarmaine  (I  Cro.  &  Mee.  408),  and  Chitty's  Common 
Law  Practice. 

The  Lord  Justice  Knight  Bruce.  The  Act  requires  personal  service  of  the 
summons.  I  apprehend  that  the  meaning  of  "  personal  service  "  in  the  section  under 
con.sideration  is,  shewing  the  original  summons  and  delivering  to  and  lea\'ing  with 
the  person  served  a  [743]  copy.  This  meaning  has  been  settled  as  I  understand  by 
practice,  and  is  not  to  be  lightly  departed  from.  Part  of  the  ceremony,  not  an 
immaterial  or  unsubstantial  part,  was  gone  through.  The  original  was  shewn  to  the 
gentleman,  but,  instead  of  a  copy,  a  document  was  given  to  him  which,  professing 
to  agree  with  the  original,  differed  from  it  in  what  I  consider  a  material  respect. 
The  signature  of  the  Commissioner  was  omitted.  Without  this  signature  the  original 
document  I  believe  would  be  no  summons,  and  consequently  the  document  served 
was  a  copy  of  something  which  as  I  believe  was  not  a  summons.  The  question  is, 
whether  the  Petitioner  has  committed  an  act  of  bankruptcy  with  all  its  important 
consequences.  The  omission  to  attend  was  not  an  act  of  bankruptcy  unless  there 
had  been  personal  service  of  the  summons,  and,  as  I  must  say  that  there  has  been  no 
personal  service,  I  am  of  opinion  that  there  has  been  no  act  of  bankruptcy. 

The  Lord  Justice  Turner.  The  term  "  personal  service  "  is  well  understood,  in 
Courts  of  Equity  and  other  Courts,  to  mean  the  production  of  the  original  document 
and  leaving  a  true  copy  of  it,  and,  notwithstanding  the  doubts  suggested  by 
Mr.  Swanston,  I  feel  no  doubt,  that  if  this  had  been  a  case  of  commitment  depending 
on  the  service  of  a  document,  the  Court  would,  if  the  copy  left  was  not  a  true 
copy  of  the  document,  discharge  the  order  for  commitment,  or,  at  all  events, 
refuse  to  act  on  the  service.  Here  the  case  is  still  more  difficult  to  maintain,  for 
we  are  proceeding  under  a  statutory  jurisdiction  which  requires  personal  service.  If 
we  dispense  with  one  objection  to  the  service,  we  might  dispense  with  any  other. 
With  respect  to  the  question  of  waiver  under  the  80th  Eule,  I  think  that  the 
rule  refers  to  something  done  before  the  Commissioner — not  to  a  person  refusing  to 
attend. 

[744]  The  Lord  Justice  Knight  Bruce.  We  do  not  mean  to  say  how  the 
ease  would  have  stood  if  this  gentleman  had  appeared  before  the  Commissioner,  or 
if  the  difference  between  the  document  left  and  the  original  had  been  only  slight  and 
unsubstantial. 


[744]  Ex  pai-te  William  Todd,  William  Heap  Butterworth  and  James 
Stansall  Pott.  In  the  Matter  of  George  Williamson,  a  Bankrupt.  Before 
the  Lords  Justices.     Juli/  30,  185.5. 

Where  a  Defendant  to  an  action  for  injury  to  the  Plaintiff's  property  caused  by  the 
explosion  of  the  Defendant's  steam  engine,  consented  at  the  trial  to  an  order  of 
reference,  and  the  award  was  not  made  till  after  the  Defendant's  bankruptcy  : 
Held,  that  the  Defendant  had  not  before  the  bankruptcy  contracted  a  liability 
to  pay  money  upon  a  contingency  within  the  meaning  of  the  178th  section  of  the 
Bankrupt  Law  Consolidation  Act. 

This  was  an  appeal  of  the  assignees  of  a  bankrupt  from  a  decision  of  Mr. 
Commissioner  Jemmett  admitting  a  proof  for  £597,  7s.  5d. 

In  July  1854,  the  bankrupt  was  the  occupier  of  a  building  containing  a  steam 
engine  and  boiler  at  Rochdale,  and  Mr.  Reuben  Bottomley  was  the  occupier  of  a 
neighbouring  mill  and  building. 
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On  15th  of  July  1854,  an  explosion  of  the  boiler  took  place  and  causwl  injury  to  the 
mill  and  premises  occupied  Ijy  Mr.  Bottomlev,  who,  on  the  12th  of  Kelirunry  185:>, 
commenced  an  action  in  the  Court  of  Common  Pleas  against  the  bankrupt  in  "respect 
of  the  damage. 

The  action  was  tried  on  the  2d  of  April  1855,  at  the  Liverpool  .Xssizes  ;  and  an 
order  was  made  on  that  day  by  [745]  consent,  that  tiie  jury  .should  Knd  a  verdict  for 
the  Plaintiff,  damages  £1000  costs  40s.,  subject  to  be  reduced  acconlinj;  to  the 
certificate  of  William  Matthewson  Hindmarch,  so  that  he  should  make  his  certificate 
m  writing  concerning  the  premises  in  question  on  or  before  the  4th  day  of  EasU-r 
term  then  next  ensuing. 

On  the  5th  of  April  1855  (after  the  order,  but  before  the  certificate  of  Mr.  Hind- 
march  was  given),  the  petition  for  adjudication  was  filed,  and  the  adjudication  took 
place  on  the  7th  of  the  same  month. 

On  the  18th  of  April,  Mr.  Hindmarch  made  his  certificate  in  pursuance  of  the 
order,  certifying  that  the  Plaintiff  had,  by  reason  and  means  of  the  causes  of  action 
in  the  declaration  mentioned,  sustained  damages  amounting  in  the  whole  to  the  sum 
of  £338,  4s.  5d.,  and  that  the  sum  of  £1000  damages,  for  which  it  was  so  ordore<l 
that  the  jury  should  find  such  verdict  as  aforesaid,  ought  to  l)e  and  should  be 
reduced  to  £338,  4s.  5d.,  the  amount  of  the  damages  liy  the  Plaintiff  so  sustained. 

On  the  20th  of  April  1855,  the  Plaintiff  signed  final  judgment  against  the  bank- 
rupt without  taxing  the  costs.  On  the  5th  of  June  following,  the  costs  were  taxed 
at  £239,  3s.     The  damages  and  costs  amounted  to  £597,  7s.  5d. 

At  a  sitting  in  the  Bankruptcy  Court,  held  on  the  5tii  of  June  1855,  the 
bankrupt  obtained  his  certificate  of  conformity,  which  hatl  since  been  cancelled, 
and,  on  the  28th  of  June  1855,  the  Commissioner  admitted  the  proof  under 
appeal. 

Mr.  Swanston  and  Mr.  B.  L.  Chapman,  in  support  of  the  appeal.  The  Com- 
missioner admitted  the  proof  on  the  gro\ind,  [746]  that  the  case  fell  within  the 
meaning  of  the  178th  section  of  the  Bankrupt  Law  Consolidation  Act.  And  it  is 
clear  that,  independently  of  that  enactment,  there  could  be  no  proof,  Ex  park 
BuiterfiU  (1  Rose,  192),  Lmif/ford  v.  Ellis  (1  H.  Bl.  29  n.).  Ex  parte  Charles  (16  Ves. 
256  ;  14  East,  197),  Buss  v.  Gilhert  (2  M.  &  S.  70),  lie  Gales  (De  Gvx,  100).  Is  it 
then  within  the  meaning  of  the  section  ?  Can  the  bankrupt  be  said  to  have 
contracted,  before  the  filing  of  a  petition  for  adjudication  of  bankruptcy,  a  liability 
to  pay  money  upon  a  contingency  which  had  not  happened  !  We  submit  that  he 
cannot.  The  liability  could  only  have  been  under  the  submission  to  arbitration. 
But  this  was  revoked  by  the  bankruptcy.  The  assignees  are  not  bound  by  the 
award  which  was  made  after  the  adjudication.  Nor  wiis  the  award  a  contingency 
within  the  meaning  of  the  Act.  The  contingency  must  be  one  arising  out  of  the 
contract.  It  is  impossible  that  by  the  accident  itself  the  bankrupt  can  be  considered 
as  having  contracted  a  liability,  for  the  section  speaks  of  "  the  person  with  whom 
such  liability  shall  have  been  contracted,"  referring,  therefore,  clearly,  to  cases  of 
contract,  and  not  to  a  case  of  tort,  a  meaning  rendered,  if  possible,  clearer  still  by 
the  words,  "  provided  such  person  had  not,  at  the  time  when  such  liability  was 
contracted,  notice  of  an  act  of  bankruptcy  by  such  bankrupt  committed." 

They  referred  also  to  Hintm  v.  Aa-aman  (2  C.  B.  367),  Warburg  v.  Tucker 
(5  Ell.  &  Bl.  384),  Young  v.  Winter  (16  Com.  B.  401)  and  Richardson's  Dictionary 
"Contract." 

Mr.  Walker,  for  the  Respondent.  If  there  were  a  contract  to  pay  for  work  done, 
such  a  sum  as  A.  and  B.  should  determine,  and  the  bankruptcy  [747]  occurred  before 
the  award,  it  could  not  be  denied  that  the  case  would  fall  within  the  178th  section. 
I  do  not  contend  that  the  accident  created  a  liability  which  could  l)e  the  subject 
of  proof  ;  I  rest  the  case  entirely  on  the  order  by  consent  aXnigi prius,  which  was  made 
before  the  bankruptcy,  and  "by  which  the  assignees  are  bound.  This  being 
consented  to  was  a  contract  to  pay  what  should  be  awarded. 

He  referred  to  Bmner  v.  Charlton  (5  East,  139),  Ex  parte  Uarding  (5  De  G.  Mac. 
&  G.  367),  Hankin  v.  Bennett  (8  Exch.  107),  and  Ex  parte  Firbank  (15  Law  T.  504). 

Mr.  Swanston,  in  reply,  was  stopped  by  the  Court. 

The  Lord  Justice  Knicht  Bruce.  This  case  has  been  so  fully  and  so  well 
argued  on  each  side,  that  we  find  ourselves  able  at  present  to  dispose  of  it. 
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The  order  of  nisi  prius  in  this  instance  was  made  in  an  action  which  in  spirit  as 
well  as  letter,  substantially  as  well  as  formally,  was  an  action  to  recover  damages  for 
a  tort  merely- — as  truly  and  as  much  so  in  my  opinion,  as  if  it  had  been  an  action  for 
an  assault.  The  bankruptcy  of  the  Defendant,  the  adjudication  of  bankruptcy  against 
him,  took  place  before  any  award  had  been  made  under  the  order.  It  was  made  after 
the  adjudication,  but  in  the  absence  and  without  any  participation  upon  the  part  of 
the  assignees,  who  perhaps  could  not,  perhaps  could,  have  intervened  or  interfered  ; 
but  not  one  of  whom  did  in  any  manner  intervene  or  interfere,  or  attempt  to  do  so. 
The  question  is  whether  under  the  ]78th  [748]  section  of  the  Bankrupt  Consolida- 
tion Act,  or  otherwise,  there  can  be  a  proof  against  the  estate  in  administration  in 
this  bankruptcy  by  force,  or  in  respect  of  the  award  or  order.  And  considering  that 
the  bankruptcy  did  not,  as  to  the  bankrupt,  effect  a  revocation  of  the  order  or  sub- 
mission, considering  that  if  the  action  had  not  come  on  for  trial  nor  the  order  of  nisi 
piiiis  been  made  until  at  a  time  subsequent  to  the  adjudication,  there  could  have  been 
no  proof;  and,  considering  the  particular  language  of  the  178th  section,  I  am  of 
opinion  that  the  proof  in  dispute  was  not  properly  capable  of  being  made  and  cannot 
stand. 

The  case  is  distinguishable  from  that  of  Thornthwaite  (5  De  G.  Mac.  &  G.  367), 
which  was,  in  my  opinion,  rightly  decided  ;  nor  am  I  sure  that,  if  the  action  here  had 
been  an  action  for  damages  for  a  breach  of  contract,  I  should  not  have  been  equally 
for  expunging  the  proof. 

The  Lord  Justice  Turner.  Mr.  Walker  has  put  his  case  on  the  only  ground  on 
which  he  could  put  it — that  of  implied  contract  arising  from  the  order  of  reference, 
to  pay  such  sum  as  the  arbitrator  should  award.  There  is  no  contingency  in  such 
a  contract,  except  the  contingency  of  the  arbitrator  not  making  an  award.  I  cannot 
say  that  the  act  appears  to  me  to  have  contemplated  a  contingency  of  that  description. 
I  am  of  opinion  that  the  case  is  not  within  the  178th  section,  and  that  the  proof  mu.st 
be  expunged. 

[749]    Ex  parte  Charles  Warwick.    In  the  Matter  of  Charles  Warwick,  a 
Bankrupt.     Before  the  Lords  Justices.     August  1,  1855. 

Attempted  concealment  by  a  bankrupt  of  property,  although  of  small  intrinsic  value, 
and  prized  by  him  for  the  sake  of  family  recollections  and  associations  :  Held 
sufficient  ground  for  refusing  to  disturb  in  his  favour  a  suspension  of  his  certificate 
for  eighteen  months  without  protection. 

This  was  the  appeal  of  the  bankrupt  from  the  decision  of  Mr.  Commissioner 
Skirrow,  suspending  the  bankrupt's  certificate  for  eighteen  months  without  protec- 
tion. The  principal  ground  of  the  Commissioner's  decision  was,  that  the  Ijankrupt 
had  kept  his  accounts  improperly,  with  intent  to  conceal  the  true  state  of  his  aflfairs ; 
but  it  appeared,  also,  that  he  had  assigned  all  his  household  furniture  to  a  friendly 
creditor,  named  Currie,  by  way  of  security,  and  that  afterwards,  finding  himself  in 
diificulties,  he  obtained  from  Mr.  Currie  some  of  the  articles  assigned,  consisting  of 
bronzes  of  small  price,  and  other  articles  of  trifling  value,  which  he  prized  for  family 
recollections  and  associations.  These  articles  he" sent  to  a  friend  in  Hertfordshire 
with  a  letter  requesting  that  they  might  be  kept  safe  for  him  in  case  his  affairs  should 
go  wrong. 

Mr.  Daniel  and  Mr.  Little,  in  support  of  the  appeal,  being  desired  to  address  their 
observations  in  the  first  place  to  the  facts  stated  as  to  the  concealment  of  the  goods, 
contended,  that  as  the  5th  division  of  the  256th  section  of  the  Bankrupt  Law  Con- 
solidation Act  only  applied  to  concealment  "with  intent  to  diminish  the  sum  to  be 
divided "  among  the  bankrupt's  creditors,  some  substantial  diminution  must  have 
been  meant ;  and  that  the  penalties  intended  to  be  inflicted  by  the  Act  could  not  have 
been  meant  to  apply  to  a  trifling  matter  of  this  kind. 

On  being  asked  by  the  Court,  whether  the  bankrupt  desired  to  have  substituted 
for  the  Commissioner's  decision  [750]  a  total  refusal  of  a  certificate,  they  replied 
in  the  negative. 

Mr.  Bacon,  for  the  assignees,  was  not  called  upon. 
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The  Lord  Justice  KNifiHT  BiircE.  The  CommiRHionor,  in  nrriving  nt  his  con 
elusion,  has  proceeded  on  vurious  grounds,  and  seems  to  have  hiid  less  stress  u]>on 
that  part,  which  rehited  to  the  concealment  of  goods,  than  I  am  dis])osed  to  do. 
More  could  not  have  been  said  than  has  been  urged  on  liehalf  of  the  Imnknipt,  and, 
speaking  with  the  reserve  which  is  proper  when  tTie  argument  on  one  side  only  ha>. 
1>een  heard,  I  may  say  that  my  present  impression,  as  to  the  other  points  of  the  case, 
is  rather  favourable  than  otherwise  to  the  bankrupt.  The  counsel  for  the  assignees, 
if  they  had  been  heard,  might  very  possibly  have  reniove<l  this  impression. 

I  cannot,  however,  surmount  the  ditlieulty  arising  from  the  transaction  avowed 
by  the  bankrupt  to  have  taken  place  in  the  manner  and  circumstances  described  by 
himself.  His  property  at  Watford  consisted  mainly  or  entirely  of  Imuselnild  goods, 
on  some  of  which  he,  oxelusivolj'  or  even  laudalily,  set  a  value  independent  of  their 
intrinsic  worth.  He  was  desirous  of  preserving  them.  Tlu'V  were  included  in  a 
security  to  a  friendly  creditor,  Mr.  Currie,  as  to  which  it  nniy,  I  think,  well  be 
doubted,  having  regard  to  what  the  whole  of  the  property  wa.s,  whether  the  execution 
of  that  security  did  not  constitute  an  act  of  bankruptcy  as  comprising  siibstaiitially 
the  whole  of  his  property.  There  might  have  been  some  vague  intention  of  returning 
to  Mr.  Currie  the  articles  sent  into  Hertfordshire,  or  of  accounting  for  their  value  at 
some  future  time,  but  the  facts  remain,  that  the  articles  were  comprised  in  a  security 
of  doubtful,  if  any,  [751]  validity  given  to  a  friendly  creditor,  and  that  the  bankrupt 
intending  to  stop  payment,  and,  knowing  that  he  must  fail,  carried  them  from  his 
place  of  business,  and  sent  them  to  be  kej>t  for  him  with  the  avowed  motive  of  con- 
cealing them  from  his  creditors.  However  little  chance  there  could  have  been  of 
effecting  this,  seeing  that  the  articles  were  described  in  the  schedule  to  Mr.  Curric's 
deed — however  certain  it  may  be,  that  an  attentive  consideration  of  the  circumstances 
of  the  case  would  have  led  a  calm  and  reasonable  man  to  the  conclusion  that  no  con- 
cealment could  be  etfectual,  concealment  was  his  wish,  concealment  was  his  object. 
A  certificate  has  however  been  granted  mider  certain  conditions.  With  the  view 
which  I  take  of  the  duty  of  those  who  have  to  administer  this  branch  of  the  law,  I 
can  offer  the  bankrupt  no  alteration  of  the  decision  of  which  he  comi)lain.s,  except 
that  of  an  absolute  refusal  of  the  certificate.  His  counsel  jMefer  the  order  as  it  is, 
and  the  Respondents  do  not  ask  for  an  alteration.  It  will,  therefore,  remain  vnidis- 
turbed,  and  the  deposit  must  be  applied  towards  payment  of  the  Respondents'  costs. 

The  Lord  Justice  Turner.  My  opinion  upon  the  points,  other  than  that 
respecting  the  concealment  of  property  (so  far  as  an  opinion  can  be  forme(l  without 
hearing  the  counsel  for  the  Respondents)  is  not  unfavourable  to  the  bankrupt.  Hut 
this  transaction  of  the  delivery  of  the  articles  in  (juesticm  is  one  which  I  think  it 
impossible  to  pass  over.  Probably  the  bankrupt  was  led  into  it  by  error  and 
inadvertence,  but  it  was  an  act  directly  against  the  policy  of  the  bankrupt  law,  and 
one  which  the  Court  would  ill  discharge  its  duty  if  it  did  not  visit  with  the  penalties 
which  the  law  imposes.  However,  as  no  alteration  in  the  Commissioner's  decision  is 
asked  by  the  assignees,  the  Commissioner's  order  will  stand. 

[752]  Ex  parte  Richard  Walker.  In  the  Matter  of  James  HavwimjI),  against 
whom  a  Petition  for  Adjudication  of  Bankruptcy  was  filed  on  the  5th  of  July 
1855.     Before  the  Lords  Justices.     Auyud  1,  3,  1855. 

A  trader-debtor,  after  having  on  a  summons  under  the  78th  section  admitted  the 
demand  of  a  creditor,  petitioned  under  the  211th  section  for  an  arrangement,  and 
obtained,  >:r  parte,  an  order  for  protection  to  his  person  and  property  from  all 
process.  Held,  that  the  order  did  not  protect  him  from  a  petition  for  adjudication 
of  bankruptcy,  or  from  adjudication  thereon. 

This  was  the  appeal  of  the  petitioning  creditor  from  the  order  of  the  Commissioner 

'^trS  2<r::^tnerSp:i;S"had  caused  tje  Rc^^ondent  t..  be  served  witl.  a 
trader-debtor  summons  under  the  78th  section  of  the  Bankrupt  Law  Conso  idation 
Act  On  the  9th  of  June  the  Appellant  appeared  before  the  Birmingham  District 
Court,  and  admitted  the  demand. 
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On  the  16th  of  June  the  Eespondent  filed  a  petition  for  arrangement  with  his 
creditors  under  the  211th  section  of  the  Bankrupt  Law  Consolidation  Act,  and 
pra_ving  that  in  the  meantime  his  person  and  property  might  be  protected  from  all 
process.  An  order  in  those  terms  was  on  the  same  day  made  on  his  ex  parte 
application,  the  protection  being  granted  till  the  17th  of  July,  or  further  order. 

On  the  5th  of  July  18-55,  the  Appellant  filed  in  the  Birmingham  District  Court  a 
petition  for  adjudication  in  bankruptcy  against  the  Respondent. 

The  petition  for  adjudication  came  on  to  be  heard  on  the  12th  of  July  1855,  when 
the  Commissioner  made  the  [753]  order  under  appeal,  the  material  part  of  which  was 
as  follows  : — 

"The  matter  of  this  petition  coming  on  this  day  before  me  to  be  heard,  and  upon 
hearing  the  said  petition  and  aflSdavit  thereto  annexed,  the  affidavit  of  the  Petitioner 
Kichard  Walker,  sworn  the  6th  of  July  instant,  the  affidavit  of  William  John  Newell, 
the  younger,  sworn  on  the  said  6th  daj'  of  July,  and  the  joint  afiidavit  of  the  said 
Kichard  Walker  and  Edward  Humphreys,  sworn  the  11th  day  of  July  instant,  read, 
and  upon  hearing  Mr.  Collins,  the  solicitor  for  the  said  Petitioner,  who  prayed  that 
the  said  James  Haywood  might  be  duly  adjudged  a  bankrupt,  I  refuse  to  proceed 
with  such  adjudication,  and  order  that  the  petition  of  the  said  Richard  Walker  be 
dismissed,  it  appearing  to  me  from  the  proceedings  of  this  Court  that  the  said  James 
Haywood  did  on  the  15th  day  of  June  la.st  present  his  petition  to  this  Court  under 
the  211th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849,  and  that  an  order 
was  made  on  the  said  15th  day  of  June  that  the  person  and  property  of  the  said 
James  Haywood  should  be  protected  from  all  process  until  the  17th  day  of  July,  or 
until  the  further  order  of  the  Court." 

The  prayer  of  the  petition  of  appeal  was,  that  the  Commissioner's  order  might  be 
discharged,  and  that  James  Haywood  might  be  adjudged  a  bankrupt  (see  Ex  parte 
Crahhe, j)ost,  vol.  vii.),  or  that  the  matter  might  be  referred  back  to  Mr.  Commissioner 
Balguy,  with  directions  to  proceed  to  an  adjudication  on  the  Appellant's  petition. 

Mr  Giifard  and  Mr.  Lomer,  in  support  of  the  appeal. 

[754]  A  petition  for  adjudication  is  not  "process,"  or  at  all  events  is  not 
"  process  "  within  the  meaning  of  the  211th  section.  Nor  is  the  adjudication  itself. 
The  word  "  process  "  cannot  be  understood  in  its  most  extended  meaning.  It  cannot, 
for  example,  be  held  to  mean  criminal  process  or  ecclesiastical  process.  The  object 
of  the  clause  will  be  fully  answered  by  construing  process  to  mean  final  process  in  an 
action  or  suit. 

They  referred  to  Comyn's  Digest,  title  "Process,"  3  Blackstone's  Commentaries, 
279  ;  Bladamwe's  case  (8  Co.  156  a.) ;  The  King  v.  Crisp  (1  B.  &  A.  282);  Blackford 
V.  Eill{l5  Q.  B.  116). 

Mr.  Bacon  and  Mr.  Woodroffe,  for  the  Respondent. 

The  point  was  raised  in  Ex  parte  Bowers  (1  De  G.  M.  &  G.  460),  the  decision  in 
which  case  proceeded  upon  another  ground.  It  has,  however,  been  decided  in  the 
Bankruptcy  Court,  Anonymous  (Fonb.  48),  that  a  petition  for  adjudication  is  process 
within  the  meaning  of  the  Act ;  and  that  decision  is  correct ;  for  if  a  trader's  property 
is  compulsorily  taken  from  him,  how  can  it  be  said  to  be  protected  from  all  process'? 
The  object  of  the  arrangement  clauses  is  to  protect  the  bankrupt  from  compulsory 
proceedings  on  the  part  of  his  creditors  until  he  has  submitted  to  their  consideration 
a  proposal  for  arrangement.  Moreover,  after  the  petition  for  protection,  the  debtor 
cannot  properly  pay  a  debt,  and  his  default  cannot  constitute  an  act  of  bankruptcy. 
If  the  construction  contended  for  be  upheld,  any  creditor  may  prevent  an  arrange- 
ment from  being  carried  into  effect,  although  the  requisite  majority  of  creditors  may 
approve  [755]  of  it,  which  would  be  contrary  to  the  intention  of  the  arrangement 
clauses. 

Mr.  Giffard,  in  reply,  being  desired  to  confine  his  observations  to  the  question  of 
delay  on  the  part  of  his  clients,  said  that  that  point  had  not  been  raised,  and  that  an 
explanation  could  be  given  if  time  were  afforded  for  the  purpose. 

The  Lord  Justice  Knight  Bruce.  It  may  be  as  well  to  state  now  how,  in  our 
opinion,  the  case  would  have  stood  if  the  Appellant  had  proceeded  at  once  (as  on  the 
8th  or  9th  of  June)  to  petition  for  adjudication,  instead  of  waiting  till  the  16th. 
Treating  the  question  as  it  would  have  stood  on  the  hypothesis  of  the  Appellant 
having  proceeded  substantially  without  delay,  I  am  of  opinion  that,  according  to  the 
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true  construction  of  the  Act  of  PailianitMit,  whoro  a  trinler-dehtor  ha«  ajiponrod  and 
filed  an  admission  of  a  demand  under  the  79th  and  Slst  .sections,  it  i.s  not  competent 
to  him,  within  thesoven  ihiys  mentioned  in  the  Mat  .section,  to  take  advantajje  of  the 
provisions  of  the  211th  section  against  the  creditor  whoso  demand  ho  has  admitted 
under  the  79th  and  Slst  sections. 

That  being  m_v  opinion,  if  the  Petitioner  in  this  case  had  i)roceeded  with 
unquestionable  despatch  to  obtain  an  adjudication  of  bankruptcy,  I  should  have  been 
disposed  to  decide  in  his  favour,  and  against  the  validity  of  the  proceedings  taken  l)y 
the  Respondent.  My  doubt  arises  from  the  apiwrent  delay  on  the  ]>art  of  the 
Appellant.  But  as  his  attention  has  not  been  called  to  this  point,  I  think  that  he 
should  be  allowed  an  opportunity  of  giving  aTi  ex])lanation. 

[756]  The  Lord  Justice  Ti-kner.  I  am  of  the  same  opinion.  I  think  that 
under  the  101st  section  it  was  the  imperative  duty  of  the  Commissioner  to  proceed 
to  adjudication,  the  legal  re(iuisites  having  been  proved  before  him,  and  that  such 
a  construction  must  be  put  upon  the  Act  as  to  render  it  consistent  if  possible.  With 
this  view  the  word  "process"  should,  I  think,  lie  construed  as  not  ajiplyitig  to  an 
adjudication  of  bankruptcy,  even  if  it  would  bo  otherwise  properly  appliciil)le  to  such 
a  proceeding,  which  I  doubt  very  much. 

The  case  was  ordered  to  stand  over  to  give  the  Appellant  an  opportunity  of 
explaining  the  delay. 

Aucjust  3.     On  this  day,  Mr.  Giffard  read  an  atiidavit  accounting  for  the  delay. 

Mr.  Bacon  and  Mr.  Woodrofle  contended  that  it  was  not  satisfactory. 

Their  Lordships  considered  the  delay  sufficiently  accounted  for,  and  matle  the 
following  order: — The  Court  doth  order  that  the  order  of  Mr.  Commissioner  Balguy 
made  in  this  matter,  dated  the  ISth  of  July  1S.')5,  be  and  the  same  is  hereby 
discharged.  And  this  Court  doth  declare  that  the  .said  Commissioner  is  to  be  at 
liberty  to  proceed  to  adjudicate  notwithstanding  the  petition  of  the  .said  James 
Haywood  under  the  arrangement  clauses  of  the  Bankrupt  Law  Consolidation  Act, 
1849;  and  in  case  the  said  Petitioner  shall  obtain  [757]  an  adju<lication  of  bank- 
ruptcy against  the  said  James  Haywood,  then  it  is  ordereil  that  the  costs  of  the 
said  Petitioner  of  and  occasioned  by  such  adjudication,  and  tho  costs  of  all  parties 
of  and  occasioned  by  this  application,  be  paid  out  of  the  estate  of  the  siiid  James 
Haywood,  such  costs  to  be  taxed  by  the  registrar  of  the  Court  of  Bankruptcy  for  the 
Birmingham  District  acting  in  the  Court  of  the  said  Commissioner ;  and  it  is  ordered 
that  the  sum  of  £20  deposited  in  pursuance  of  the  29th  Kule  and  Order  made  in 
pursuance  of  the  Bankrupt  Law  Consolidation  Act,  \M9,  be  forthwith  repaid  to  the 
said  Petitioner,  or  to  Messrs.  Bridger  &  Collins,  his  solicitors. 

[757]     Ex  parte.  THOMAS  Bl.\nd.     In  the  Matter  of  Jox.\tha_N  MrROATROYD, 
a  Bankrupt.     Before  the  Lords  Justices.     Xov.  9,  17,  1855. 

[See  Ex  parte  BoUand,  1872,  41  L.  J.  Bk.  62.] 

Where  a  mortgagee  submitted  the  question  of  the  validity  of  his  security  to  the 
jurisdiction  of  the  Commissioner,  on  an  application  of  the  petitioning  creditor  to 
set  it  aside  :  Held,  that  the  Commissioner,  in  deciding  the  question,  was  acting 
judicially,  and  not  as  an  arbitrator,  and  that  his  deci.sion  was  subject  to  appeal. 

An  assio-nment  of  the  machinery  and  effects  of  a  trader  necessary  for  carrying  on 
his  trade,  and  comprising  all  his  property  except  his  household  furniture  and 
book  debts,  which  were  of  .small  value,  he  being  at  the  time  in  insolvent  circum- 
stances :  Held  to  be  fraudulent  and  void  against  the  assignees  on  his  becoming 
bankrupt. 

This  was  the  appeal  of  the  petitioning  creditor  from  the  decision  of  Mr.  Com- 
missioner Avrton,  declaring  an  a.ssignment  made  by  the  bankrupt  va  id. 

The  deed  was  an  indenture,  dated  tho  24th  of  May  S.,;,,  and  made  between 
the  bankrupt  of  the  one  part,  and  Jonathan  William  Anderton  of  the  other  part 
whereby  the  l>ankrupt  assigned  to  Jonathan  William  Anderton  the  mnchu.erv  and 
effects  used  by  the  bankrupt  in  his  business,  and  in  the  in<lenture  more  imrticu-[758]- 
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larly  described  by  way  of  mortgage,  for  securing  a  sum  of  £400  then  alleged  to  be 
due  from  the  bankrupt  to  Jonathan  William  Anderton  upon  previous  transactions 
between  them  in  manner  in  the  indenture  mentioned. 

The  petition  of  appeal,  and  affidavit  in  support  of  it,  stated  that  the  machinery 
and  effects  comprised  in  the  indenture  were  essential  for  the  purpose  of  carrying  on 
the  business  of  the  bankrupt,  and  formed  the  whole  of  his  then  property,  except 
his  household  furniture  and  book  debts,  which  were  of  small  value ;  and  that  at  the 
time  of  the  execution  of  the  indenture,  the  bankrupt  was  in  insolvent  circumstance.s, 
and  was  induced  to  execute  the  indenture  without  any  professional  or  other  adviser, 
and  upon  the  assurance  that  the  same  was  a  mere  form. 

By  arrangement  the  Appellant,  on  the  28th  of  August  1855,  attended  before 
Mr.  Commissioner  Ayrton,  and  by  his  counsel  moved  the  Court  of  Bankruptcy  that 
the  indenture  of  mortgage  of  the  24th  of  May  1855  might  be  declared  fraudulent 
and  void  as  against  the  creditors  of  the  bankrupt,  and  that  such  part  of  the  machinery 
and  effects  expressed  to  be  thereby  assigned  as  had  not  been  sold  might  be  sold,  and 
that  the  produce  thereof,  and  of  such  part  of  the  machinery  and  effects  as  had 
already  been  sold,  might  be  applied  for  the  benefit  of  the  creditors  of  the  bankrupt. 

Mr.  Anderton  appeared  on  the  hearing  of  the  motion,  and  submitted  to  the 
jurisdiction  of  the  Court  of  Bankruptcy. 

The  bankrupt  having  been  examined  and  the  case  argued  before  the  Commissioner, 
the  order  under  appeal  was  made,  declaring  that  the  indenture  of  the  24th  of  May 
1855  was  valid,  and  ought  to  be  established,  and  [759]  that  the  machinery  and 
effects  expressed  to  be  thereby  assigned  were  the  chattels  and  property  of  Jonathan 
William  Anderton,  and  ordering  that  such  part  of  the  machinery  and  effects  as  had 
not  been  sold  should  be  delivered  up  to  Jonathan  William  Anderton,  and  that  the 
produce  of  such  part  thereof  as  had  been  sold  should  be  paid  over  to  him. 

Mr.  Bacon,  in  support  of  the  appeal,  referred  to  IFedqe  v.  Newlyn  (4  B.  &  Ad.  831), 
Ex  parte  Bailei/  (3  De  G.  Mac.  &  G.  534),  Smith  v.  Cannan  (2  Ell.  &  Bl.  35),  Lindon 
V.  Sharj)  (6  Man.  &  Gr.  895),  and  Ex  parte  Sparrow  (2  De  G.  M.  &  G.  907). 

Mr.  Giffard,  for  the  Respondent.  The  Appellant  and  Respondent  agreed  to 
submit  the  question  to  the  decision  of  the  Commissioner,  and  it  being  one  over 
which  he  had  no  jurisdiction  except  by  consent,  it  is  like  an  award,  and  not  subject 
to  appeal.  But  if  it  be  subject  to  appeal,  it  ought  to  lie  sustained  ;  for  the  cases 
cited  on  the  other  side  are  all  distinguishable  from  it,  there  having  been  here  a  sub- 
stantial exception  of  a  part  of  the  bankrupt's  property.  On  the  other  hand,  Carr  v. 
Burdm  (1  Cr.  Mee  &  R.  443)  strongly  supports  the  decision. 

Mr.  Bacon,  in  reply. 

Judgment  reserved. 

AW.  17.  The  Lord  Ju.stice  Knight  Bruce.  In  this  case,  the  validity  of  the 
adjudication  of  bankruptcy  is  undisputed.  The  Appellant  is  the  petitioning  [760] 
creditor.  He  has  not  proved  for  the  purpose  of  a  dividend  :  but  I  have  supposed, 
and  still  assume,  that  the  debt,  on  which  he  obtained  the  adjudication,  or  a  sufficient 
portion  of  it,  was  due  to  him  on  and  before  the  24th  of  May  last,  when  the  deed 
in  question,  called  a  bill  of  sale,  was,  as  I  understand  the  facts,  executed  by  the 
bankrupt. 

Upon  the  point  raised  by  the  appeal,  this  Court  must  be  considered  as  having 
jurisdiction,  which,  if  it  would  not  otherwise  have  had,  it  acquired  by  the  assent  of 
the  Respondent  Mr.  Anderton.  The  learned  Commissioner  Mr.  Ayrton  cannot  be 
deemed  to  have  acted  or  decided  in  the  matter  as  an  arbitrator,  or  otherwise  than  in 
the  exercise  of  the  proper  functions  judicially  of  a  Commissioner  upon  a  litigation 
duly  brought  before  him. 

We  have  to  determine,  therefore,  whether  the  deed  of  the  24th  of  May  last 
executed  by  the  bankrupt  was  an  act  of  Ijankruptcy  ;  and  it  appears  to  me  that  the 
authorities  oblige  us  to  say  that  it  was  ;  at  least  if  I  am  right  in  supposing  that  the 
petitioning  creditor's  debt  has  existed  from  a  time  preceding  the  24th  of  last  May. 

The  l)ankrupt,  upon  the  evidence,  must  be  taken  to  have  been  in  a  state  of 
insolvency  when  he  executed  the  deed,  and  to  have  continued  so  down  to  the  speedily 
following  adjudication  of  bankruptcy.  This  circumstance  and  the  nature  and 
provisions  of  the  instrument,  coupled  with  the  essential  importance  to  his  business 
of  the  property  assigned  by  it,  and  the  very  trifling  amount  of  all  that  he  had  in  the 
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world  besides,  are  I  conceive,  decisive  ;  at  least  if  we  are  l.ound  l,v  authorities  in 
T/.Cfr  '  ""  ^^"'  ^»'^'  .''"r""-  °"  "■^— 'tl'o'-ili-^  -hid,,  or  ai  n.anv  ..f  which 
I  [761]  think  therefore,  he  aceonhngly  ;  at  k'ast  if,  as  1  have  said,  the  petitioning 
creditors  debt  was  due  when  and  hefore  the  deed  was  executed  * 

The  Lord  Justice  Turneu.  This  case  appears  to  me  to  cond.ino  within  it«elf 
all  the  materials  which  in  the  reported  cases  have  been  held  to  constitute  the 
execution  of  such  an  instrument  as  the  one  before  us  an  act  of  Imnkruptcv  There 
IS  an  assignment  of  nearly  all  the  property  of  the  bankrupt-of  the  mac'hinerv  bv 
which  alone  his  trade  could  be  carried  on-for  securing  a  ,,re-existing  debt,  c.u'pled 
with  utter  insolvency.  I  am  clearly  of  opinion,  both  upon  principle  and  authority 
and  particularly  upon  the  authority  of  the  case  of  Liii.lnn  v.  SI,,,,;.  (0  Man  .V  (i  895) 
that  the  decision  of  the  Commissioner  in  this  case  cannot  be  supjwrted. 

[762]  Ex  jm-te  'WirxiAM  Hodgson  Bowes  Barwis,  EDMrNi.  Waller,  Charles 
Ai'PLEYARD  and  Willlvm  Bell.  In  the  Matter  of  Willl\m  Strahan  Sik 
John  Dean  Paul  and  Robert  Makin  Bates,  Bankrupts.     Before  the  Lords 

Justices.     Nov.  23,  24,  1855. 

[S.  C.  25  L.  J.  Bk.  10;  2  Jur.  5;  4  W.  K.   lOG.     See  Can,  v.  Dauson,  18G9,  L    K 

4  Q.  B.  57L] 

A  covenant  by  sureties  that  the  principal  debtor  would  pay  a  debt  l>y  three  yearly 
instalments.  Held,  on  the  principal  debtor  becoming  l)ankrupt  aft"er  pavment  of 
the  first  and  before  payment  of  the  second  instalment",  to  be  a  contingent  liability 
properly  the  suljject  of  a  claim  under  the  168th  section. 

This  was  the  appeal  of  the  assignees  from  the  decision  of  Mr.  Commissioner 
P'ane,  admitting  a  claim  on  behalf  of  the  Kespondents  for  a  contingent  liability. 

By  an  indenture  dated  the  2d  of  June  1854,  and  made  l)etween  Julius"  Cicero 
Fay  of  the  first  part,  Walter  Richard  Critchley  of  the  second  part,  and  William 
Strahan,  Sir  John  Dean  Paul  and  Robert  Makin  Bates  of  the  third  part,  John 
Haskins  Gandell  and  Edward  Frederick  Gaiidell  of  the  fourth  part,  and  Henry 
Dunlop,  Alexander  Wingate,  Andrew  Stephenson  Dalglish,  William  M"hyte  and 
John  Tennant  of  the  fifth  part,  in  consideration  of  £20,000  paid  immediately  before 
the  execution  of  the  deed  liy  the  persons  who  were  parties  to  it  of  the  fifth  part  to 
John  Haskins  Gandell  and  Edward  Frederick  Gandell,  they,  and  the  bankrupts  as 
sureties  for  them,  for  themselves  jointly  and  severally,  and  for  their  respective  heirs, 
executors  and  administrators,  covenanted  with  Henry  Dunlop,  Alexander  Wingate, 
Andrew  Stephenson  Dalglish,  William  Whyte  and  John  Tennant,  their  executors, 
administrators  and  assigns,  that  John  Haskins  Gandell  and  Edward  Frederick 
Gandell,  their  executors  or  administrators,  would  pay  unto  Henry  Dunlop,  Alexander 
Wingate,  Andrew  Stephenson  Dalglish,  William  Whyte  and  John  Tennant,  [763] 
their  executors,  administrators  or  assigns,  the  principal  sum  of  £20,000  by  the 
following  instalments,  that  is  to  say  £6650  on  the  2d  of  June  1855,  £6650  on  the 
2d  of  Jiine  1856,  and  £6700  on  the  2d  of  June  1857,  with  interest  at  the  following 
rates,  that  was  to  say,  up  to  the  2d  of  June  1855  at  the  rate  of  £6  per  cent,  per 
annum,  and  afterwards  at  the  rate  of  £5  per  cent,  per  annum,  or  at  such  rate  as 
therein  mentioned. 

The  first  instalment  of  interest  liecame  due  on  the  2d  of  December  1854,  and  was 
paid  on  the  6th  of  December  1854.  The  first  instalment  of  the  principal  liecamc  due 
and  was  paid  with  interest  on  the  2d  of  June  1855. 

The  petition  for  adjudication  was  filed  on  the  11th  of  June  1855.  John  Haskins 
Gandell  and  Edward  Frederick  Gandell  had  been  declared  bankrupts  according  to 
the  laws  of  France,  where  they  were  resident,  and  were  unable  to  pay  the  balance  of 
the  principal  and  other  monies  secured  by  the  deed,  and  there  remained  due  in 
respect  of  those  monies  £13,350  for  which  the  Respondents  tendered  a  proof  under 
the  178th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849.  The  claim,  which 
was  the  subject  of  the  appeal,  was  opposed  before  the  Commissioner  on  behalf  of  the 
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Appellants,  who  submitted  that  the  liability  of  the  bankrupts  upon  the  indenture 
was  not  a  liability  to  pay  money  upon  a  contingency  within  the  meaning  of  the 
section,  and  that  the  same  was  not  proveable  or  claimable  under  the  petition  for 
adjudication. 

The  Commissioner,  having  taken  time  to  consider  the  [764]  case,  gave  the 
following  written  judgment  upon  it  and  upon  another  of  a  similar  description  : — 

"  I  have  very  much  considered  these  cases,  and  I  have  carefully  perused  the 
numerous  authorities  cited  ;  but  as  the  cases  appear  to  me  merely  cases  of  guarantees, 
1  do  not  feel  it  necessary  to  remark  on  the  cases  cited.  I  consider  the  case  of  Re 
U'UHs  (4  Exch.  Rep.  530),  as  decisive  on  the  matter.  This  case  as  it  appears  to  me 
is  not  questioned  in  the  cases  cited,  consequently  the  parties  must  be  admitted  to 
prove  for  the  amount  now  due,  and  to  enter  claims  as  to  the  contingent  claims." 

Mr.  Chandless  and  Mr.  Hannen,  in  support  of  the  appeal.  The  Commissioner 
has  decided  this  case  irrespectively  of  the  provisions  of  the  178th  section,  (1)  and 
must  have  considered  it  as  falling  within  those  of  the  [765]  177th,  (2)  as  he  relies 
upon  the  authority  of  Re  jrUlis,  (3)  which  turned  on  the  6  Geo.  4,  c.  16,  s.  56, 
re-enacted  by  the  177th  section  of  the  present  Act.  The  correctness  of  the 
decision  in  that  case,  however,  may  be  questioned,  for  it  proceeded  upon  the  authority 
of  Ex  parte  Myers  (Mont.  &  B.  229;  2  D.  &  C.  251),  as  originally  heard,  and  without 
adverting  to  what  appears  on  the  re-hearing  of  that  case,  under  the  name  of  Ex  parte 
iSiiiipsan-,  (4)  viz.,  that  Myers  &  Co.  had  paid  their  first  acceptances  before  the  bank- 
ruptcy of  Henry  Sudell,  to  a  larger  amount  than  that  which  was  claimed,  a  fact  on 
which,  on  the  re-hearing,  the  Court  rested  its  judgment,  and  which  distinguished  the 
case  from  Re  JFillis.  This  omission  possibly  misled  the  Court  of  Exchequer  in 
deciding  Re  JFillis,  as  to  the  facts  and  true  ground  of  the  decision  in  Ex  parte  Myers. 
But  Re  IFillis  is  distinguishable  from  the  present  case,  for  the  contract  in  Re  WiUis 
was  not  one  of  suretyship,  but  was  an  original  and  primary  undertaking,  in  the 
nature  of  a  [766]  contract  of  insurance  at  a  premium.  A  covenant  to  indemnify  was 
held  by  the  same  learned  Judge,  who  decided  Re  Willis,  after  the  decision  in  the 
Court  of  Exchequer,  not  to  constitute  a  proveable  debt.  Ex  parte  Meyer  (12  Jur.  447  ; 
see  post,  p.  785,  for  a  note  of  the  case  taken  by  the  reporter  at  the  time),  on  the 
ground  that  the  point  was  settled,  as  it  had  indeed  been  long  previously  by  authority  ; 
Ex  parte  Marshall  (3  D.  &  C.  120),  Thompson  v.  Thompson  (2  Bing.  N.  C.  168)  Ex  parte 
Thompson  (2  D.  &  C.  126),  Lane  v.  Burghart  (3  Man.  &  Gr.  597),  Abbott  v.  Hicks 
(5  Bing.  N.  C.  578),  Amott  v.  Hoklen  (18  Q.  B.  593).  The  Commissioner  was  there- 
fore, we  submit,  in  error  in  holding  the  case  to  fall  within  the  177th  section.  But  it 
will  be  contended,  that  the  claim  is  admissible  under  the  words  of  the  178th  section. 
Now  there  are  only  three  authorities  at  present  on  the  construction  of  this  section, 
and  two  of  them  are  in  some  degree  in  conflict.  The  first  is  Young  v.  JFinter  (16  Com. 
B.  401),  where  a  debtor  assigned  to  his  creditor  a  policy  of  assurance  on  the  debtor's 
life,  and  covenanted  to  pay  the  annual  premiums,  and  in  case  he  did  not,  and  the 
creditor  should  pay  them,  the  debtor  would  repay  the  creditor  the  amount,  with 
interest,  on  demand.  The  debtor  afterwards  became  bankrupt,  and  obtained  his 
certificate.  A  premium  accrued  due  after  the  bankruptcy,  which  the  bankrupt  failed 
to  pay,  and  which  was  paid  by  the  creditor.  The  Court  of  Common  Pleas  held,  that 
the  bankrupt  was  not  discharged  by  his  certificate  from  liability  in  respect  of  the 
covenant  to  pay  the  premiums,  but  held,  that  he  was  discharged  as  regarded  the 
failure  to  repay  the  premium  paid  by  the  creditor.  No  reasons,  however,  are  given 
in  the  judgment.  Subsequently  a  case  of  IFarhurg  v.  Tucker  (5  Ell.  and  Bl.  384), 
came  before  the  Court  of  Queen's  Bench,  the  circumstances  of  which  were  nearly  the 
same.  There  was  in  [767]  that  case  also  an  assignment  by  the  Defendants  of  policies 
of  insurance  to  the  Plaintiff,  his  creditor,  as  a  security,  and  the  Defendants  covenanted 
punctually  to  pay  the  annual  premiums,  and  that,  if  he  should  neglect  to  make  such 
payments,  it  should  be  lawful  for  the  Plaintiff  to  pay  the  premiums  which  might 
become  payable  for  keeping  on  foot  the  said  policies  respectively,  or  for  efiecting  or 
keeping  on  foot  any  other  policy  or  policies  in  lieu  thereof,  and  that  the  Defendant 
would  on  demand  pay  to  the  Plaintiff  all  monies  so  paid  with  interest.  The 
Defendant  pleaded  his  certificate  under  a  fiat  in  bankruptcy,  sued  out  against  him 
subsequent  to  the  execution  of  the  deed,  but  did  not  allege  that  it  was  s\ibsequent 
to  the  breaches.     Lord  Campbell  said: — "It  appears   to  us   quite   clear,  that  the 
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certificate  can  be  no  bar  as  to  the  first  breach.  The  covenant  tu  pay  the  iiremiums 
of  insurance  on  the  three  policies  did  not  constitute  'n  liability  to  ["my  money  upon 
a  contingency.'  The  covenant  is  absolute,  and  the  machinery  provided  for  admitting 
a  claim  and  proof  under  this  section  is  wholly  inapplicable  to  such  a  demand. 
Although  there  may  be  more  doubt  as  to  the  second  breach,  wo  think  that  on  this, 
likewise,  the  Plaintiff  is  entitled  to  o\ir  judgment."  "  Wo  do  not  think  that  provision 
is  made  by  the  section  for  a  case  like  this,  where  there  are  to  be  successive  payments 
on  successive  contingencies,  during  the  whole  of  the  lives  of  two  individuals  and  the 
life  of  the  survivor.  The  Plaintiff,  in  seeking  a  remedy  under  the  fiat,  must  first 
have  made  a  claim  for  such  a  sum  as  the  Court  should  think  fit.  It  is  ditlicult  to  say 
on  what  principle  the  Court  could  proceed  in  fixing  this  sum.  But  supposing  a  sum 
to  be  fi.\ed,  insuperable  difficulties  present  themselves  before  the  Plaintiff  could  be 
entitled  to  receive  dividends  with  the  other  creditors.  The  successive  contingencies 
here,  on  which  the  Defendant  becomes  liable  in  conseijuence  of  the  liroach  of  the 
covenant,  are,  [768]  the  non-payment  by  the  Defendant  of  the  annual  payment  of  the 
premium  from  year  to  year  on  each  of  the  three  policies,  the  Plaintiffs  juiying  these 
premiums,  or  re-insuring  after  the  policies  were  forfeited,  and  the  I'laintiff  making  a 
demand  upon  the  Defendant  for  the  amount  of  the  monej'  so  advanced.  But  the 
section  seems  to  contemplate  only  the  happening  of  one  contingency,  whereupon  the 
whole  demand  in  respect  of  the  liability  shall  be  ascertained,  and  thereupon  'he  shall 
be  admitted  to  prove  such  demand,  and  receive  dividends  with  the  other  creditors.' 
.  .  .  For  the  happening  of  subsetjuent  contingencies,  on  which  a  fresh  liability  under 
the  covenant  would  attach,  no  provision  appears  to  be  made,  so  that  there  could  be 
no  further  proof,  and  for  subsequent  breaches  no  dividend  could  be  obtained.  The 
words  'so  far  as  practicable '  occur,  but  the_v  are  only  applicable  to  the  receipt  of 
dividends  by  reason  of  one  contingency  having  happened.  ...  In  any  attempt  to 
admit  the  covenantee,  in  such  a  case,  to  have  a  value  put  upon  the  whole  covenant, 
and  to  receive  dividends  with  the  other  creditors,  the  difficulties  appear  equally 
insuperable  as  those  which  induced  the  Court  of  Common  Pleas  to  hold  in  Thompson  v. 
Thompson  (2  Bing.  N.  C.  168),  and  this  Court  in  A  moll  v.  HnUen  (IH  Q.  B.  ."(93),  that 
the  surety  for  the  payment  of  an  annuity  was  not  discharged  by  his  certificate.  It 
appears  to  us,  therefore,  that  to  effect  the  complete  discharge  of  a  bankrupt  from  all 
liability  in  respect  of  such  a  deed  as  this,  the  further  interposition  of  the  Legislature 
is  still  necessary,  and  that  in  this  case  we  are  bound  on  both  breaches  to  give  judg- 
ment for  the  Plaintiff." 

We  submit  that  the  similarity  of  the  present  case  to  that  of  a  proof  against  a 
surety  for  the  future  payment  of  an  annuity  is  complete,  and  it  seems  clear  from  the 
17.5th  [769]  and  176th  sections  of  the  Acti  that  such  a  liability  is  not  contemplated 
as  falling  within  the  178th.  The  remaining  case  is  Ex  parte  Todd  (6  De  G.  M.  .fc  G. 
744),  where  this  Court  held,  that  a  consent  to  a  verdict  for  such  an  amount  as  should 
be  determined  by  an  award  did  not  after  the  award  made  become  proveable  under 
the  section. 

Mr.  Swanston  and  Mr.  Giffard,  for  the  Eespondent. 

They  contended  that,  whether  this  case  were  within  the  177tb  section  or  not,  it 
was  within  the  178th. 

They  referred  to  Ex  parte  Minet  (14  Ves.  189). 

Mr.  Chandless,  in  reply.  . 

The  Lord  Ju.stice  Knight  Bruce.  This  Act  of  Parliament  is  assuredly  not 
without  faults,  but  I  think  it  not  so  badly  framed  as  the  Appellant  would  have  us 
consider  it  In  my  opinion,  it  would  be  an  inconvenient  and  erroneous  construction 
of  the  Act,  to  hold  that  it  does  not  authorize  a  claim  of  this  description  to  be  placed 

upon  the  proceedings.  .  .        ,  ^,      t>     i        » 

The  Lord  Justice  Turner.  Up  to  the  time  of  the  passing  of  the  Bankrupt 
Law  Consolidation  Act,  the  law  had  made  no  provision  for  working  out  under  a 
bankruptcy  claims  founded  upon  contingent  liabilities.  The  l<Sth  section  of  that 
Act  is  intended  to  supply  that  defect,  and  it  shews  the  intention  of  the  Legislature  to 
exonerate  a  bankrupt  as  far  as  possible  from  all  liability  incurred  l^fore  his  bank- 
ruptcy.    It  is  the  duty  of  the  Court  to  endeavour  to  carry  into  effect  the  intention 

of  the  Legislature.  ,  .      .    ,       j  j    •  \     .u 

[770]  Now  the  covenant  upon  which  the  present  claim  is  founded,  is  one  by  the 
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bankrupts  and  others,  that  the  others  shall  pay  a  sum  by  instalments  with  interest. 
This  created,  as  it  appears  to  me,  a  liability  depending  upon  a  contingency,  namely, 
the  contingency  of  the  principal  debtors  not  paying  the  sums  covenanted  to  be  paid. 
It  is  said  that  this  is  not  a  contingent  liability  to  pay  any  particular  sum  of  money. 
But  it  is  in  substance  a  covenant  to  pay  such  of  the  specified  sums  as  shall  not  be 
paid  by  the  principal  debtors.  It  is  said  that  the  amount  to  be  paid  must  be  un- 
certain", inasmuch  as  the  person  immediately  liable  might  make  some  of  the  payments, 
leavinu-  it  in  uncertainty  what  the  deficiency  would  be,  and  there  is  some  truth  in 
that  observation,  but  here  there  is  a  measure  and  a  limit  of  the  liability.  It  cannot 
exceed  a  certain  sum.  The  Act  appears  to  me  to  have  been  intended  to  meet  such  a 
case,  for  it  gives  a  discretion  to  the  Commissioner  as  to  the  amount  for  which  the 
claim  shall  be  entered. 

With  regard  to  the  cases  cited  upon  the  construction  of  the  178th  section,  that 
which  was  Ijefore  us.  Ex  parte  Todd,  was  one  of  unliquidated  damages,  which  were  to 
be  determined  by  an  arbitrator,  and,  therefore,  not  a  case  resembling  the  present ; 
and,  looking  at  the  other  two,  I  do  not  think  it  necessary  to  give  any  opinion  upon 
them,  since  this  case  differs  from  them  in  the  circumstances  of  the  liability  here  being 
one  which  must  be  determined  within  three  years,  and,  therefore,  fairly,  as  it  appears 
to  me,  within  the  meaning  of  the  Act  of  Parliament ;  but  if  I  were  called  upon  to 
give  an  opinion  on  those  cases,  I  must  say  that  they  do  not  seem  to  me  reconcileable 
with  each  other,  and  that  I  should  prefer  the  decision  in  Younr/  v.  Winter. 

(1)  Sect.  178.  "That  if  any  trader  who  shall  become  bankrupt  after  the  com- 
mencement of  this  Act  shall  have  contracted,  before  filing  a  petition  for  adjudication 
of  bankruptcy,  a  liability  to  pay  money  upon  a  contingency  which  shall  not  have 
happened,  and  the  demand  in  respect  thereof  shall  not  have  been  ascertained  before 
the  filing  of  such  petition,  in  every  such  case,  if  such  liability  be  not  proveable  under 
any  other  provision  of  this  Act,  the  person  with  whom  such  liability  has  been  con- 
tracted shall  be  admitted  to  claim  for  such  sum  as  the  Court  shall  think  fit ;  and 
after  the  contingency  shall  have  happened,  and  the  demand  in  respect  of  such  liability 
shall  have  been  ascertained,  he  shall  be  admitted  to  prove  such  demand,  and  receive 
dividends  with  the  other  creditors,  and,  so  far  as  practicable,  as  if  the  contingency 
had  happened  and  the  demand  had  been  ascertained  before  the  filing  of  such  petition, 
but  not  disturbing  former  dividends,  provided  such  person  had  not,  at  the  time  such 
liability  was  contracted,  notice  of  any  act  of  bankruptc}'  by  such  bankrupt  com- 
mitted ;  provided  also  that  where  any  such  claim  shall  not  have,  either  in  whole  or  in 
part,  been  converted  into  a  proof  within  six  months  after  the  filing  of  such  petition, 
it  may,  upon  the  application  of  the  assignees  at  any  time  after  the  expiration  of  such 
time,  and  if  the  Court  shall  think  fit,  be  expunged  either  in  whole  or  in  part  from  the 
proceedings." 

(2)  Sect  177.  "That  if  any  bankrupt  shall,  before  the  issuing  of  the  fiat  or  the 
filing  of  a  petition  for  adjudication  of  bankruptcy,  have  contracted  any  debt  payable 
upon  a  contingency  which  shall  not  have  happened  before  the  issuing  of  such  fiat  or 
the  filing  of  such  petition,  the  person  with  whom  such  debt  has  been  contracted  may, 
if  he  think  fit,  apply  to  the  Court  to  set  a  value  upon  such  debt,  and  the  Court  is 
hereb}^  required  to  ascertain  the  value  thereof,  and  to  admit  such  person  to  prove 
the  amount  so  ascertained,  and  to  receive  dividends  thereon  ;  or  if  such  value  shall 
not  be  so  ascertained  before  the  contingency  shall  have  happened,  then  such  person 
may,  after  such  contingency  shall  have  happened,  prove  in  respect  of  such  debt,  and 
receive  dividends  with  the  other  creditors,  not  disturbing  any  former  dividends ; 
provided  such  person  had  not,  when  such  debt  was  contracted,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed." 

(3)  4  Exch.  5.30.  A  note  of  this  case  before  the  Lord  Justice  Knight  Bruce,  when 
Vice-Chancellor,  is  subjoined,  as  taken  by  the  reporter  at  the  time,  see  post,  p.  771. 

(4)  1  Mont.  &  A.  556,  561  ;  3  D.  &  C.  792  ;  and  see  per  Erskine,  J.,  in  Abbott  v. 
Hkh,  5  Bing.  N.  C.  590. 
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[771]  Ex  parte  Joseph  Brook,  Hichard  Brook,  (Jeokhe  IIenrv  Hr.j(ik  uihI 
Thomas  Brook  Golden.  (Referred  to,  G  De  G.  M.  .t  G.  705.)  In  the  Matter 
of  \\  ILLIAM  Willis.     Before  the  Vice-Chancellor  Knight  Bruce.     March  G.  Ju/« 

26,  1848;  Jan.  16,  18.50.  ■ 

A  bankrupt  had,  in  consideration  of  the  payment  of  a  sum  of  money  to  him  by  the 
vendoirs  of  goods,  guaranteed  the  payment'of  the  purchase-monev  bv  the  purchasers, 
according  to  the  contract  of  purchase,  viz.,  by  the  due  honour  of  a"bill  of  e.xchange 
accepted  by  the  purchasers.  The  bill  did  not  fall  due  till  after  the  fiat  issued 
against  the  guarantor.  On  its  being  dishonoured;  llelil,  that  the  vendors  were 
entitled  to  prove. 

This  was  a  petition  by  way  of  appeal  from  the  rejection  of  a  proof. 

The  Pe_titioners,  who  were  woolbrokers  at  Huddersfield,  received  on  the  isth  of 
March  1847,  an  order  from  certain  customers  named  Wilkins  and  Evans  for  l.'iti  bales 
of  wool.  The  Petitioners  agreed  to  execute  the  order  on  receiving  from  the  bank- 
rupt the  following  guarantee  : — 

"Messrs.  J.  Brook,  Sons  Sc  Co.— Gentlemen,— In  con.sideration  of  £\  per  cent.  I 
hereby  guarantee  the  due  and  correct  payment  of  one-half  the  amount  of  136  bale.>«  of 
wool  sold  to  Messrs.  Wilkins  &  Evans  of  Trowbridge  as  per  contract  of  Mr. 
Richard  Dutton,  dated  the  18th  inst. — I  remain,  Gentlemen,  your  most  obedient, 
W.  Willis. 

"Trowbridge,  March  19th,  1847." 

The  contract  referred  to  was  the  following : — 

"London,  18th  March  1849. — Sold  for  account  of  Messrs.  Joseph  Brook,  Sons  & 
Co.  to  Messrs.  Wilkins  &  Evans  the  following  wools,  viz. : — 

No.  1/89,  89  balo.s,  at  2s.  4 id. 

95/141,  49  bales,  at  2.s.  4d. 

[772]  Customary  tare  and  draft  to  be  weighed  otf,  and  the  amount  paid  by  buyers, 

acceptance  at  eight  months,  dated  from  18th  May  ne.xt.     Brokerage  £1  per  cent. — 

Richard  Dutton." 

The  136  bales  were  thereupon,  in  due  course  of  l)usiness,  weighed  and  delivered 
in  accordance  with  the  contract ;  and  for  the  net  price  thereof,  amounting  to  the  sum 
of  £2966,  5s.  4d.  the  Petitioners,  in  accordance  with  the  contract,  drew  their  bill  of 
exchange  of  the  18th  of  May  1847  on  Me.ssrs.  Wilkins  .V  Evans,  payable  eight 
months  after  date  to  the  Petitioners'  order.  The  bill  was  duly  accepted  by  Messrs. 
Wilkins  &  Evans,  and  became  due  on  the  21st  of  Jainiary  1848. 

The  Petitioners  paid  to  the  bankrupt  on  the  4th  of  September  or  allowed  to  him 
£14,  17s.  in  satisfaction  of  the  commission  of  £1  per  cent,  for  his  guarantee. 

Messrs.  Wilkins  it  I-lvans  subsequently  became  bankrupts,  and  a  fiat  i.ssued 
against  them  dated  the  20th  of  October  1847. 

The  bill  for  £2965,  5s.  4d.  was  dishonoured  on  the  21st  of  January  1848,  and  was 
now  in  the  hands  of  the  Petitioners  unpaid. 

The  Petitioners  tendered  a  proof  against  the  present  bankrupt  for  £1482,  2s.  8d. 
under  the  guarantee,  but  the  Commissioner  rejected  the  proof  on  the  ground  that  the 
liability  incurred  by  the  guarantee  was  not  a  contingent  debt  within  the  meaning  of 
the  6  Geo.  4,  c.  16,  s.  56. 

Mr.  Russell  and  Mr.  Glas.se  in  support  of  the  petition  cited  Ex  parte  Myers  (Mont. 
A  B.  229;  2  D.  &  C.  251). 

[773]  Mr.  Bacon,  for  the  assignees. 

The  Vice-Chancellor  directed  the  admission  of  the  proof. 

After  the  decision  in  another  case,  Er  park  Mti/a-  (.see  6  De  G.  M.  &  (.;.  775), 
some  of  the  creditors  of  the  bankrupt  Willis  obtained  leave  to  have  the  case  of  Ex 
parte  Brook  reheard.  i  i       ■»# 

JuUi  26.  The  case  accordingly  came  on  th]s  day,  and  was  re-argued  by  Mr. 
Swanston,  Mr.  Russell,  Mr.  Bacon,"Mr.  Glasse  and  Mr.  Bag.shawe. 
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Thev  referred  to  and  commented  upon  Ex  parte  Lanc.ader  Canal  Comjianij  (Mont. 
27),  FUhii  V.  Lawfnnl  (4  Scott,  N.  K.  208),  Lane  v.  Bmghart  (3  Man.  &  Gr.  597), 
Yallop  v.'Ehers  (1  B.  &  Ad.  698),  Ex  parte  G-rumly  (Mont.  &  Mac.  293),  Ex  parte  Leivis 
{Ihiil.  426),  Ex  parte  Tindall  {Ilnd.  415). 

Thk  Vice-Chancellor.  When  this  case  was  before  me  upon  the  first  occasion, 
the  arguments,  although  submitted  with  perfect  fairness,  were  not  conducted 
advcrsel3\  That,  however,  is  a  matter  of  no  moment.  I  certainly  thought  at  the 
time  that  the  proof  might  be  admitted  upon  the  authorities  then  cited.  Afterwards 
the  case  E.r  parte  Meyer  came  on,  in  which  the  authorities  were  more  fully  discussed, 
and  more  minutely  canvassed  ;  and  I  then  stated  that  I  should  be  willing  to  rehear 
Ex  parte  Brook  if  any  of  the  parties  in  that  case  desired  it.  I  have  considered  [774] 
the  point  very  much  since  the  decision  in  Ex  parte  Meyer,  and  I  confess  that  my 
opinion  remains  unshaken.  I  think,  with  great  deference  to  those  who  entertain  a 
different  opinion,  that  the  act  might  have  been  well  interpreted  so  as  to  admit  a 
proof  of  this  description.  The  question  may  be,  whether  the  preponderance  of 
authority  is  not,  upon  the  whole,  against  the  proof.  I  think  that  I  ought  not  to 
refuse  to  give  an  opportunity  of  trying  this  question  at  law. 

A  case  was  then  settled  for  the  opinion  of  the  Court  of  Exchequer,  which  decided 
in  favour  of  the  proof ;  see  In  re  JJ'illi.s  (4  Exch.  530). 

Jan.  16,  1850.     The  case  now  came  on  to  be  disposed  of. 

Mr.  Swanston  and  Mr.  Sewell,  in  support  of  the  petition. 

Mr.  Eussell  and  Mr.  Glasse,  for  the  assignees,  contended  that  the  decision  of  the 
Court  of  Exchequer  was  not  satisfactory,  as  recent  cases  before  the  Court  of  Queen's 
Bench  and  the  Court  of  Common  Pleas  had  not  been  referred  to  in  the  judgment  of 
the  Court  of  Exchequer,  which  had  wholly  proceeded  upon  the  former  decisions  of 
this  Court. 

The  Vice-Chancellor.  I  think  that  abstract  justice  and  reason  are  in  favour 
of  the  proof,  and  the  Court  of  Exchequer  has  now  decided  that  the  law  is  also  in  its 
favour.     (See  Ex  parte  Meyer,  next  case,  and  see  Ex  parte  Evanst,  3  De  G.  &  Sm.  563.) 

[775]  Ex  parte  Frederick  Meyer  (see  6  De  G.  M.  &  G.  766).  In  the  Matter  of 
Edward  Simeon  Meyer  and  Thomas  George  Brownsmith.  Before  the  Vice- 
Chancellor  Knight  Bruce.     May  31,  1848. 

A.,  and  B.  his  surety,  entered  into  a  bond  for  payment  by  instalments  of  a  debt  of 
A.,  and  also  of  interest  and  premiums  on  a  policy.  As  part  of  the  same  arrange- 
ment, A.  and  C.  (his  partner)  entered  into  a  counter  security  to  B.  by  way  of  joint 
covenant  of  indemnity.  A.  and  C.  became  bankrupt,  and  the  condition  of  the 
bond  having  been  fulfilled  up  to  the  date  of  the  fiat,  was  afterwards  broken.  Held, 
that  B.,  who  paid  the  amount,  could  not  prove  against  the  joint  estate  of  A.  and 
C.  on  the  counter  security. 

This  was  an  appeal  from  the  decision  of  a  Sub-division  Court,  rejecting  a  proof 
tendered  by  the  Petitioner  upon  a  deed  of  counter  security. 

In  April  1847,  the  bankrupts  Edward  Simeon  Meyer  and  Thomas  George  Brown- 
smith  agreed  to  become  partners  as  fringe  and  lace  makers,  and  part  of  the  terms 
upon  which  the  partnership  was  formed  was,  that  the  bankrupt  Edward  Simeon 
Meyer  should  advance  £1750  by  way  of  capital.  He  had  only  £1000,  and  borrowed 
the  remaining  £750  from  the  Victoria  Life  Assurance  and  Loan  Company,  upon  the 
security  of  a  policy  for  £1500  efTected  by  him  with  them  on  his  own  life,  with  a  bond 
given  to  the  company  in  the  same  amount,  under  the  hands  and  seals  of  himself  and 
two  sureties,  one  of  whom  was  the  Petitioner.  By  this  bond,  which  was  dated  the 
10th  of  June  1847,  the  bankrupt  Edward  Simeon  Meyer  and  the  two  sureties,  for 
themselves  and  each  of  them,  any  two  of  them  became  jointly  and  severally  bound 
to  three  of  the  trustees  of  the  insurance  company  in  the  sum  of  £1500,  subject  to  a 
condition  whereby,  after  reciting  that  the  sureties  had  agreed  to  join  with  Edward 
Simeon  Me3'er  in  the  bond,  subject  to  the  conditions  thereunder  written,  as  sureties 
for  Edward  Simeon  Meyer,  the  bond  was  to  be  void  on  the  bankrupt  E.  S.  Meyer 
and  the  two  sureties,  or  any  or  either  of  them,  paying  to  the  trustees  £750,  by  three 
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equal  annual  instalments  of  £250  each  on  the  Ititii  day  of  June  in  each  of  the  [776] 
years  1848,  1849  and  1850,  or  on  the  day  of  the  decease  of  Kdwanl  Simeon  Meyei, 
which  should  first  happen,  and  also  in  the  meantime,  and  until  the  principal  sum  of 
£750  should  heconie  due  as  aforesaid,  and  until  the  same  should  he  fully  paid  unto 
Benjamin  Hawes,  Benjamin  Barnanl  and  Charles  Baldwin,  interest  after  the  rate 
of  £5  per  cent,  per  annum  for  the  princi])al  sum  of  £75(i,  or  so  nnich  thereof  a« 
should  from  time  to  time  remain  due  and  luipaid,  Ijy  half-yearly  [Kiymenis,  on  the 
16th  day  of  June  and  KUh  day  of  l>ocend>er  in  each  year,  and  on  their  in  the  mean- 
time paying  the  annual  jiremiums  on  a  policy  ;  and  it  was  provided  that,  if  default 
should  be  made  in  payment  of  the  interest,  or  of  any  of  the  instalments  or  of  the 
premiums,  according  to  the  stipulations  aforesaid,  tjien  the  whole  of  the  i)rincii>al 
should  thereupon  become  payable. 

The  counter  security  was  etlected  by  a  deed,  dated  the  2'Jl]\  of  June  IM",  an<l 
made  between  the  two  bankrupts  of  the  first  part,  Joseph  Trueman,  the  Petitioner's 
co-surety,  of  the  second  part,  and  the  Petitioner  of  the  third  part.  It  recited  the 
articles  of  co-partnership,  the  policy  and  the  bond  ;  and  it  witnessed  that  the  two 
bankrupts,  as  such  co-partners  as  aforesaid,  and  so  as  to  bind  themselves  jointly  and 
their  co-partnership  estate,  did  thereby  for  themselves,  their  heirs,  executors  and 
administrators,  jointly,  and  each  of  them  did  thereby  for  himself,  his  heirs,  executors 
and  administrators  severally,  and  also  as  to  bind  the  one  for  the  other  of  them  and 
his  own  separate  estate,  covenant  and  agree  with  Joseph  Trueman  and  the  Petitioner, 
and  to  and  with  each  of  them  anil  each  of  their  executors  and  administrators,  that 
they,  Edward  Simeon  Meyer  and  Thomas  (Jeorge  Brownsmith,  their  or  one  of  their 
heirs,  executors  and  administrators,  should  and  w<inld  duly  and  ])unctually  pay  or 
cause  to  be  paid,  the  half-yearly  or  other  interests  [777]  which  shoulil  from  time  to 
time  be  payable  to  the  obligees  of  the  recited  bond,  their  executors  or  administrators; 
and  also  should  duly  and  punctually  pay  to  the  obligees,  their  executors  or  adminis- 
trators, the  annual  premium  or  sum  of  £56,  8s.  9d.  payable  in  respect  of  the  policy  ; 
and  also  should  duly  and  punctually  pay  to  the  obligees,  their  executors  or  adminis- 
trators, the  sum  of  £150,  being  the  unpaid  balance  of  the  first  instalment;  and  should 
also  duly  and  punctually  pay  the  two  lemaining  instalments  of  £250  on  the  respective 
days  on  which  the  same  were  by  the  bond  respectively  appointed  to  be  paid,  and 
should  on  the  16th  day  of  June  1849  repay  the  sureties,  their  executors  or 
administrators,  the  sum  of  £100,  which  had  been  actually  advanced  by  them  towards 
payment  of  the  first  instalment,  with  interest  at  £5  per  cent,  per  annum  fnjm  the 
time  of  the  advance  ;  and  further,  that  in  case  the  bankrupts  should  fail  or  neglect 
to  make  these  payments  to  the  obligees,  the  bankrupts,  or  one  of  them,  their  or  one 
of  their  executors  or  administrators,  would  jjay  and  reimburse  to  the  sureties,  all 
such  sums  of  money,  costs,  charges,  damages  and  expenses,  as  they  respectively,  or 
their  respective  heirs,  executors  or  administrators,  should  or  might  at  any  time  or 
times  thereafter  pay,  sustain  or  incur  by  reason  of  the  non-payment  by  the  bankrupts, 
or  one  of  them,  of  all  and  every  or  any  the  sum  or  sums  of  money  secured  or  made 
payable  by  the  bond,  or  bv  reason  or  iii  consequence  of  the  non-performance  or  non- 
observance  of  the  acts,  matters  and  things  stipulated  by  or  contained  in  the  condition 
thereof,  with  interest  at  £5  per  cent,  per  annum. 

The  condition  of  the  bond  given  to  the  insurance  company  was  performed  up  to 
the  time  of  the  i-ssuing  of  the  fiat.  On  default  being  afterwards  made,  the  Petitioner 
paid  the  £750  to  the  company,  according  to  the  condition  of  the  bond.  He  then, 
before  any  dividend  [778]  had  been  declared,  or  either  l.ankrupt  had  obtained  his 
certificate,  tendered  a  proof  for  this  amount.  The  question  of  its  admission  was 
adjourned,  and  was  argued  before  a  Sulvdivision  Court,  consistnig  of  Mr.  Commis- 
sioner Evans,  Mr.  Commissioner  Fane  and  Mr.  Commissioner  Shepherd,  who  diftered 
in  opinion  ;  but  the  majority,  consisting  of  Mr.  Evans  and  Mr.  Shepherd,  decided 
affiiinst  the  admission  of  the  proof. 
"  Mr  Bacon  and  Mr.  Tripp,  for  the  Petitioner.  The  contract  entered  into  by  the 
bankrupts  was  to  repav  whatever  amount  the  Petitioner  should  be  obliged  to  imy  in 
respect  of  the  bond,  the  amount  secured  was  £750  and  the  expenses.  Therefore 
the  bankrupt,  before  the  issuing  of  the  fiat,  had  contracted  a  debt  to  the  Petitioner 
to  this  amount,  payable  upon  a  contingency  (viz.,  the  contingency  of  the  bankrupts 
themselves  not  paying  the  debt  secured  by  the  bond),  and  the  contingency  had  not 


1436  EX    PARTE    DOBSON  6  DE  O.  M.  &  G.  779. 

happened  before  the  issuing  of  the  fiat.  Surely  it  would  be  to  render  this  provision 
inoperative,  to  refuse  to  apply  it  to  such  a  case  as  the  present ;  and  if  there  be  a 
conHict  of  authority,  the  Court  will  incline  to  follow  those  authorities  which  so  con- 
strue the  Act  as  to  render  it  most  beneficial  to  creditors,  according  to  the  rule  of 
construction  which  the  Act  itself  prescribes.  But  the  authorities  are  upon  the  whole 
in  favour  of  the  proof;  Ex  jwrfe  Mi/ers  (Mont.  &  B.  229  ;  2  D.  &  C.  2.51),  Ex  parte 
Simpson  (1  Mont.  &  A.  451  ;  3  I).  &"C.  792),  Ex  parte  LeivU  (Mont.  &  Mac.  426),  Ex 
parte  Brook  (6  De  G.  M.  &  G.  p.  771). 

Mr.  Russell  and  Mr.  Aspland,  for  the  Respondents.  [779]  The  true  construction 
of  sect.  56  of  the  Act  is  against  the  Petitioner.  How  can  it  be  said  that  the  bank- 
rupt Brownsraith  had  contracted  any  debt  before  the  issuing  of  the  fiat,  nothing 
being  due  at  all  from  any  one  at  that  time  ?  Moreover,  it  should  be  considered  that 
where  there  is  a  debt  payable  on  a  contingency,  the  contingency  must  be  capable  of 
valuation  to  form  the  ground  of  a  proof.  The  bankrupt  Brownsmith  was  himself 
only  a  surety  for  his  partner.  Therefore  the  agreement  is  (as  to  Brownsmith)  a 
covenant  by  one  surety  to  indemnify  another  surety.  If  the  56th  section  included 
such  contingent  liabilities  as  these,  section  5.3,  giving  a  right  of  proof  in  respect  of 
bottomry  and  re!>pon.<hntia  bonds,  would  have  been  unnecessary.  The  claim  here  is 
for  unliquidated  damages,  which  cannot  be  the  subject  of  a  proof ;  Green  v.  Bkknell 
(8  A.  &  E.  701). 

They  referred  to  and  commented  upon  Re  Gales  (De{  Gex,  100),  Yallop  v.  Ehers 
(1  B.  &  Ad.  698),  Abbott  v.  Hkk^i  (5  Bing.  N.  C.  578),  Hintmi  v.  Acraman  (2  Com.  B. 
367),  Thompson  v.  Tlimnpsm  (2  Bing.  N.  C.  168),  Lane  v.  Burghart  (3  Man.  &  Gr.  597  ; 
1  Q.  B.  933),  Atwood  v.  Partridge  (4  Bing.  209),  Toppin  v.  FiiU  (4  Q.  B.  386),  Clements 
V.  Langlei/  (5  B.  &  Ad.  372),  It^allis  v.  Swinburne  (1  Exch.  203),  Ex  jmrte  Porter  (4  D. 
&  C.  774;  2  Mont.  &  A.  281),  and  contended  that  Ex  parte  Mi/ers  had  been  either 
overruled  or  explained,  so  as  to  be  no  authority  on  the  present  occasion  ;  Ex  pmrte 
Marshall  (1  Mont.  &  A.  145;  3  D.  &  C.  120),  Ex  parte  Simpscm  (1  Mont.  &  A.  541  ; 
3  D.  &  C.  792),  Abbott  v.  Hicks  (5  Bing.  N.  C.  578),  Hinton  v.  Acraman  (2  Com.  B.  367). 

[780]  Mr.  Bacon,  in  reply. 

The  Vice-Ciiancellor.  The  application  to  prove  being  confined  to  the  £750,  it 
is  very  possible  that  had  I  to  decide  this  case  by  my  own  unassisted  judgment, 
independently  of  authority,  I  should  hold  that,  according  to  the  true  construction  of 
the  Act  of  Parliament,  the  proof  ought  to  be  admitted.  But  a  series  of  authorities 
of  great  weight  appear  to  me  substantially  irreconcileable  with  such  a  decision.  I 
cannot,  therefore,  take  upon  myself  to  admit  the  proof,  but  must  adhere  to  the  view 
taken  by  the  majority  of  the  Commissioners.  I  do  so,  acting  upon  authority,  and 
authority  only.     (See  Ex  parte  Brans,  3  De  G.  &  S.  561.) 


[781]     Ex  parte  John  Dobson  and  James  Conley.     In  the  Matter  of  John  Strong, 
a  Bankrupt.     Before  the  Lords  Justices.     Dec.  7,  1855. 

Where  a  bankrupt  has  been  negligent,  careless,  rash,  improvident  or  lavish,  there 
may  be  differences  of  opinion  as  to  granting  him  a  certificate  as  to  its  class,  or  as 
to  the  conditions  (if  any)  which  should  be  annexed  to  it.  But  in  a  case  where 
there  had  been  wilful  falsehood  and  dishonesty,  their  Lordships,  reversing  the 
decision  of  a  Commissioner,  refused  to  allow  the  certificate. 

This  was  the  appeal  of  the  assignees  against  the  allowance  by  Mr.  Commissioner 
Perry  of  the  bankrupt's  certificate. 

The  grounds  of  the  opposition  to  the  certificate  were  (among  others)  that  the 
bankrupt  had  concealed  and  made  away  with  his  property,  and  had  attempted  to 
account  for  large  sums  of  money  by  untruly  stating  that  he  had  got  tipsy  and  lost 
them. 

By  the  order  under  appeal  the  Commissioner  awarded  the  bankrupt  a  certificate 
of  the  third  class,  subject  to  the  suspension  thereof  for  six  calendar  months  from  the 
3d  of  November  1855,  and  gave  protection  to  the  bankrupt  at  the  expiration  of  one 
calendar  month  from  the  last-mentioned  date. 
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Mr.  Sehvyn,  in  support  of  the  appeal. 

The  l)ankrupt  had  been  served  l.ut  did  not  apj)ear 

Thk  Lokd  Justick  Kni.jht  Biuxk.  Whore  a  l.ar.krupt  is  shown  to  have  been 
negligent  or  careless,  rash  or  improvident,  in  the  conduct  of  his  business  or  in  the 
management  of  his  affairs,  or  has  been  shewn  to  have  been  undulv  lavish  in  his 
expenditure,  these  are  circumstances  not  without  importance  on  the  .luestion  whether 
he  shall  have  any  certificate,  an.l,  if  [782]  any,  „f  what  class,  an.l  whether  subject  to 
conditions.  But  each  particular  case  of  such  a  kind  must  .lepend  ..n  its  own  facts  as 
to  which  it  IS  inevitable,  or  almost  inevitable,  that  differences  of  opinion  should 
exist.  A\  here,  however,  there  has  been  wilful  falsehood  or  dishonestv,  we  have 
thought  It  especially  due  to  the  interests  of  society  to  l)e  more  severe  than  with  a 
view  only  to  the  particular  cases  it  might  have  been  necessary  to  ))e  I  do  not 
recollect  any  instance  where  wilful  falsehood  or  sheer  dishonesty  has  l)eon  proved 
against  a  bankrupt  m  which  we  have  grantetl  a  certiHcate.  The  present  case  belongs 
to  the  latter  class.  The  l)ankrupt  has  been  proved  to  have  been  guilty  of  wilful 
falsehood  as  to  the  state  of  his  affairs  ;  to  have  lieen  guilty  of  intentional  conceal- 
ment of  property  for  the  purpose  of  defeating  his  creditors,  and  to  have  committed 
other  oflences  which  the  gravity  of  those  that  I  have  referred  to  makes  it  needless  to 
mention.  If  we  were  to  allow  him  a  certificate  we  should  contradict  our  whole 
practice. 

The  Lord  Justice  Tirnek.  This  Court  has  never  failed  to  visit  upon  a  bank- 
rupt against  whom  any  case  of  fraud  or  falsehood  is  established,  the  most  severe 
penalties.  If  we  have  erred  in  such  cases  it  has  been  against  and  not  in  favour  of 
the  bankrupt.  In  this  case  it  is  impossible  to  believe  what  the  bankrupt  says  as  to 
the  disposal  of  the  surplus  proceeds  of  the  sale  of  the  shi]) ;  and  it  is  as  clear  that 
there  was  an  attempt  to  defraud  his  creditors  l>y  a  fraudulent  removal  of  his  "oods. 
Under  these  circumstances  it  is  impossible  to  maintain  the  certificate.  The  certificate 
must  be  refused.     The  assignees  will  take  their  costs  out  of  the  estate. 

[783]     Ex  parte  Thoma.s  Selkv.     In  the  Matter  of  Tho.m.^s  Sei.hv  and  Sii.as 
Norton.     Before  the  Lords  Justices.     iVcc.  7,  18a5. 

[S.  C.  -2  Jur.  29  ;  25  L.  J.  Bk.  13.     See  In  re  Stainton,  \X^1,  19  Q.  B.  D.  185.] 

Want  of  fidelity  in  a  solicitor  cannot,  upon  a  (juestion  of  certificate,  be  visited  with 
merely  slight  penalties,  and  public  interest  being  concerned  in  the  matter,  no 
private  dealing  can  amount  to  a  condonation  of  the  offence. 

Where,  therefore,  solicitors  received  a  client's  money,  to  be  invested  on  good  security, 
and  applied  it  in  repaying  to  one  of  them  a  sum  which  he  had  advanced  on  a 
mortgage  of  a  reversionary  interest  in  a  trust  fund  (a  transfer  of  the  security  to 
the  client  being  prepared),  and  afterwards  the  transferror,  who  was  one  of  the 
trustees  of  the  trust  fund,  procured  the  concurrence  of  the  cesluis  (jic  Iriislenl,  and 
also  of  his  co-trustee  (to  whom  he  never  disclosed  the  transfer),  in  selling  out  the 
fund,  and  thus  realized  the  mortgage  money  and  applied  it  to  his  own  use,  but 
continued  to  pay  the  interest  to  the  client,  to  whom  he  represented  the  mortgage 
as  still  subsisting:  Held,  the  solicitor  having  become  bankrupt,  that  his  certificate 
had  been  properly  refused,  and  that  the  client's  having  continued  to  correspond 
with  him  after  discovering  the  misconduct  did  not  alter  the  ca.se. 

This  was  the  appeal  of  one  of  the  bankrupts  from  the  refusal  of  his  certificate  liy 
Mr.  Commissioner  iM'ans. 

Ill  March  182^  the  bankrupt  Thomas  Selby  and  his  brother  George  .Sell)y  entered 
into  partnership  as  solicitors.  At  that  time  the  bankrupt  Thomas  .Sell)y  was  entitle<l 
to  a  mortgage  debt  of  £4000  secured  upon  a  reversionary  interest  of  a  Mrs.  Shepherd 
in  a  sum  of  £9300  £3  per  cent.  Bank  annuities,  standing  in  the  names  of  Thomas 
Selby  and  a  Mr.  Pridham,  as  trustees  of  a  settlement  under  which  a  Mrs.  Hotchki.ss 
was  "entitled  to  the  dividends  for  her  life,  and  after  her  decease  Mrs.  Shepherd  wa.s 
entitled  absolutely  to  the  principal.  At  the  time  of  the  formation  of  the  partner- 
ship  Mr.   George"  Selby  had  a  client  named  Hodges,  the  present  Respondent,  who 
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after  the  formation  of  the  partnership  employed  the  firm  as  his  solicitors,  Mr.  George 
Selbv,  however,  continuing  to  attend  to  Mr.  Hodges's  affairs.  In  July  [784]  1828, 
CTeor"e  Selby  asked  Mr.  Hodges  to  advance  ^4000  to  a  Mrs.  Shepherd  on  good 
mort"'a"e  security.  Mr.  Hodges  consented,  and  paid  £4000  into  the  hands  of  Mr. 
(■leorce  Selbv.  Mr.  George  Selby  continued  to  pay  interest  on  this  amount  to  Mr. 
Hodges  till  the  dissolution  of  the  partnership  in  March  1844.  After  that  time  Thomas 
Selby  carried  on  the  business  alone,  and  until  March  1850  paid  the  interest  regularly 
to  Mr.  Hodges,  who  had  never  in  the  meantime  made  any  inquiry  as  to  the  security. 
Ill  March  1850,  however,  a  settlement  of  accounts  connected  with  other  matters  took 
place  between  Mr.  Hodges  and  the  Selbys,  and  Mr.  Staniland  acted  on  that  occasion 
as  Mr.  Hodges's  solicitor.  On  the  16th  of  March  an  interview  took  place  between 
Mr.  Thomas  Selby  and  Mr.  Staniland  with  reference  to  these  accounts,  and  Mr. 
Staniland  in  his  deposition  thus  stated  what  then  passed  : — "  Mr.  Hodges  gave  me  a 
list  of  deeds  and  securities,  which  he  desired  should  be  given  up  by  the  bankrupt  and 
Mr.  George  Selby,  which  included  Shepherd's  security.  On  the  16th  of  March  1850 
I  saw  the  bankrupt  and  gave  him  the  list  I  received  from  Mr.  Hodges.  We  went 
through  the  list  and  Mr.  Thomas  Selby  said  that  Shepherd's  was  a  mortgage  security 
for  £4000,  and  would  be  paid  off  at  any  time  on  six  months'  notice.  He  promised 
to  send  the  securities  to  Mr.  Hodges.  .  .  On  26th  March  1850  the  engrossments 
were  sent  to  me,  with  an  appointment  to  complete  on  the  28th  March  1850. 
Previously  to  this  I  had  seen  Mr.  Hodges,  and  he  told  me  that  he  had  received  part  of 
the  deeds  from  Thomas  Selby.  On  the  28th  March  1850  Mr.  Hodges,  Mr.  George 
Selby  and  the  bankrupt  met  at  my  office  to  complete.  The  bankrupt  and  Mr.  George 
Selby  were  in  a  separate  room.  Before  the  deeds  were  executed  I  spoke  to  the 
bankrupt  and  his  brother  about  the  remainder  of  Mr.  Hodges's  deeds,  and  they 
promised  they  should  be  sent  to  him.  Neither  the  bankrupt  nor  [785]  his  brother 
on  that  occasion  said  anything  to  me  about  the  £4000  having  been  received,  or  about 
Mrs.  Shepherd  being  dead." 

Mr.  Hodges  deposed,  that  he  had  afterwards  frequently  asked  the  bankrupt  for 
the  rest  of  his  securities,  and  particularly  for  Mrs.  Shepherd's  deeds,  but  that  the 
bankrupt  always  evaded  delivering  them,  and  that  at  length  at  an  interview  which 
took  place  between  the  bankrupt  and  Mr.  Hodges  by  appointment  on  the  2d  of 
August  1850,  Mr.  Hodges  asked  the  bankrupt  for  Mrs.  Shepherd's  deeds.  The  bank- 
rupt said,  "  I  have  none.  The  cash  was  lent  through  me.  I  had  the  money.  Mrs. 
Shepherd  died  the  year  after  the  money  was  lent  bj'  me."  Mr.  Hodges  replied, 
"Then  pay  me  the  money.''  The  bankrupt  said  he  could  not.  Mr.  Hodges  said,  "If 
I  had  known  this  at  the  time  I  never  would  have  taken  you  as  surety  for  your  brother 
in  the  bond  for  £21,000  and  upwards."  After  this  Mr.  Hodges  continued  to  apply 
to  the  bankrupt  for  payment  of  the  £4000,  but  without  success.  He  often  promised 
to  pay  Mr.  Hodges,  but  only  paid  the  interest. 

Subsequent  correspondence  between  Mr.  Hodges  and  the  bankrupt  was  in  evidence, 
in  which  Mr.  Hodges  addressed  the  bankrupt  as  "  Dear  Sir,"  and  expressed  himself 
courteously  towards  him,  and  frequently  pressed  for  payment  of  the  £4000  or 
security  for  it. 

It  appeared  in  evidence,  that  the  transactions  respecting  the  £4000  had  really 
been  the  following.  The  settlement,  and  other  deeds  and  documents  relating  to  the 
trusts  remained  in  the  custody  of  Messrs.  Selby.  A  transfer  of  the  mortgage  debt 
of  £4000  from  Mr.  Thomas  Selby  to  Mr.  Hodges  had  been  prepared  and  stamped, 
but  it  did  not  clearly  appear  whether  it  had"  been  actually  [786]  executed.  In 
October  1827,  Mrs.  Shepherd  died  intestate,  leaving  Mrs.  Hotchkiss  the  tenant  for 
life  surviving  her.  On  the  1st  of  December  1829  (no  notice  having  been  given  by 
Thomas  Selby  to  his  co-trustee  Mr.  Pridham  of  the  transfer  of  the  mortgage  of 
£4000),  an  arrangement  was  come  to  between  Mrs.  Hotchkiss  (the  tenant  for  life), 
the  administrator  of  Mrs.  Shepherd  and  Mr.  Thomas  Selbv  as  mortgagee  and  Mr. 
Pridham,  that  the  £9300  stock  should  be  sold  out;  that  £2682,  16s.,  part  of  the 
proceeds  should  be  paid  to  the  administrator  ;  and  that  the  residue  should  be  paid 
to  Mr.  Thomas  Selby  as  mortgagee,  he  paying  to  Mrs.  Hotchkiss  £300  per  annum 
during  her  life  in  respect  of  her  life  interest.  This  arrangement  was  carried  into 
effect ;  a  release  was  executed  to  the  trustees,  and  the  annuity  of  £300  was  paid  to 
Mrs.  Hotchkiss  by  Thomas  Selby  till  her  death,  which  took  place  in   1838.      The 
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portion  of  the  proceeils  of  the  stock  paid  to  Thomas  Selby  wm  applied  to  his  own 

use  or  that  of  the  partnership. 

The  other  material  facts  appear  sufficiently  from  the  judicnients. 

Mr.  Swanston  and  Mr.  Fooks,  in  support  of  the  aiipeuT.  The  conduct  of  the 
bankrupt  has  not  been  such  as  to  deserve  the  severe  scutetice  i)asKcil  upon  him.  In 
the  first  place,  the  transfer  does  not  appear  to  have  been  ever  completed,  and  if  this 
was  so  there  is  an  end  of  the  (piestion  iis  to  the  nature  of  the  securities,  and  the  ca«e 
is  reduced  to  one  in  which  a  solicitor  receives  money  to  be  invested,  and  while  wait- 
ing for  an  eligible  investment  pays  interest  upon  it.'  But  if  the  money  be  taken  to 
have  been  invested  on  the  transfer  of  the  reversionary  mortgage,  all  that  can  l>e  said 
is,  that  the  bankrupt  has  been  [787]  guilty  of  imi)ri!dcnce.  He  cannot  be  charged 
with  intentional  dishonesty.  When  he  received  the  £4000,  out  of  the  proceeds  of 
the  stock  which  was  sold  out,  he  was  in  good  circumstances,  and  although,  on  the 
hypothesis  of  the  transfer  having  been  executed,  he  ought  to  have  ac<iuainted  Mr. 
Hodges  that  the  security  was  at  an  end,  and  have  taken  his  instructions  as  to  obtain- 
ing another  or  repaying  the  money,  yet  his  delay  in  doing  this  is  an  inattention  of 
not  unfrequent  occurrence  in  large  matters  of  business.  Both  Mr.  Hodges  and 
his  solicitors  had  on  hand  many  matters  of  greater  magnitude  anil  importance,  so 
that  it  was  the  less  surprising  that  this  should  have  been  postponed.  .\lr.  Hodges 
never  inquired  about  the  security,  and  if  the  bankrupt  had  told  him  that  he  held  it 
on  his  personal  security,  Mr.  Hodges  would  have  been  perfectly  satisfied.  This 
appears  clearly  from  Mr.  Hodges's  subsequent  conduct ;  for,  after  ascertaining  in  liS.JO 
what  had  really  taken  place,  he  did  not  treat  it  as  an  impropriety,  but  meiely  i)ressed 
for  repayment.  If,  therefore,  there  had  actuall}'  been  an  offence  committed,  it  must, 
looking  at  the  length  of  time  (upwards  of  a  quarter  of  a  century)  since  its  occur- 
rence, and  at  the  conduct  of  Mr.  Hodges  since  he  became  acquainted  with  it,  be  treated 
as  having  been  condoned. 

Mr.  Bacon  and  Mr.  De  Gex,  for  Mr.  Hodges.  In  the  first  place  it  was  a  gross 
breach  of  the  duty  of  the  bankrupt  and  his  partner  as  Mr.  Hodges's  solicitors  to 
advance  their  client's  money  on  a  security  of  the  liankrupt's  own,  and  of  an  insufficient 
and  improper  description,  without  consulting  him  or  informing  him  that  it  was  the 
bankrupt's  own  security.  But  that  grave  fault  sinks  into  insignificance,  compared 
with  the  offence  subsequently  committed.  After  the  agreement  to  transfer  the 
security  to  Mr.  Hodges,  whether  the  deed  of  transfer  [788]  was  executed  or  not,  the 
bankrupt  held  the  title-deeds  as  Mr.  Hodges's  solicitor,  and  his  afterwards  dealing 
with  them  and  obtaining  money  for  himself  by  means  of  them  was,  if  not  an  embezzle- 
ment, within  the  7  &  8  Geo.  4,  c.  29,  s.  49,  undistinguishable  from  that  crime  in 
principle  and  substance.  The  argument  as  to  condonation  (a  term  now  for  the  first 
time  sought  to  be  applied  to  the  considerations  of  puldic  justice  connected  with  the 
allowance  of  a  bankrupt's  certificate)  can  have  no  place  on  such  a  (|Uestion.  If  it 
could,  it  does  not  appear  that  Mr.  Hodges  was  ever  fully  aware,  before  the  bankruptcy, 
of  the  real  nature  of  the  act  which  the  Viankrupt  had  committed  ;  nor  does  it  appear 
that  Mr.  Hodges  ever  agreed  to  overlook  even  what  he  was  suffered  to  know.  His 
merely  using  ordinary  terms  of  courtesy  in  correspondence  cannot  be  so  construed. 
It  is  of  at  least  as  much  importance  to  society  that  solicitors  should  conduct  them- 
selves with  honesty  and  integrity  as  that  liankers  should  do  so,  and  con.seqiicntly  the 
grounds  on  which  Ex  park  liufford  (2  De.  G.  Mac.  \-  Gor.  234),  and  Ex  jiarte  Sliirl 
(4  De  G.  &  Sm.  49),  were  decided  are  fully  applicable  to  the  present  case. 

Mr.  Martindale,  for  the  assignees,  took  no  part  in  the  discussion. 

Mr.  Swanston,  in  reply. 

The  Lord  Ju.stice  Knight  Bruce.  A  certificate  under  a  bankruptcy  is  not  a 
matter  of  right,  but  a  matter  of  discretion,  a  discretion  I  agree  to  be  exercised  on 
judicial  principles  ;  but  the  case  of  a  certificate  is  one  in  which  those  judicial 
principles  involve  the  duty  of  attending  to  the  pulilic  interest  and  the  [789]  claims 
of  society,  at  least  as  much"  as  in  any  other  class  of  cases  connng  under  the  considera- 
tion of  this  Court.  How  I  should  have  been  disposed  to  deal  with  the  present 
matter,  if  only  private  interests  had  been  concerned,  it  is  unnecessary  to  say,  for 
more  than  private  interest  is  here  to  be  attended  to.  The  ground  on  which  the 
certificate  has  been  opposed,  is  want  of  fidelity  in  a  solicitor  to  his  client,  a  relation 
morally,  legally,  and  equitably  imposing  upon  the  solicitor  oliligations  which,  if  we 
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were  to  treat  as  lax,  as  liable  to  be  broken  lightly,  and  without  more  than  slight 
penalties  and  trivial  consequences,  we  should  be  incurring  a  heavier  responsibility  to 
societv  than  we,  or  any  judicial  person,  would  willingly  incur.  The  short  facts  of 
the  case  are  these : — Thomas  Selby  and  George  Selby  were  in  partnership  together 
as  solicitors.  Thomas  Selby  was  a  co-trustee  with  Mr.  Pridham  of  a  large  sum  of 
stock  standing  in  the  names  of  Thomas  Selby  and  Mr.  Pridham,  as  trustees  for  an 
a^ed  lady  of  the  name  of  Hotchkiss  for  her  life,  and  subject  to  that  life  interest  for 
her  daughter  Mrs.  Shepherd  absolutely,  Mrs.  Shepherd  had,  in  1827,  mortgaged 
her  reversionary  interest  to  Thomas  Selby  for  securing  £4000  and  interest.  The  firm 
had  also  a  client  named  Hodges,  a  gentleman  seemingly  of  considerable  property, 
who  appears  to  have  placed  much  confidence  in  CTCorge  Selby,  to  have  been  particu- 
larly intimate  with  him,  and  to  have  employed  him  mainly,  if  not  in  a  certain  sense 
solely,  in  the  transaction  of  his  legal  business.  Still  all  this  legal  business  was 
transacted  bv  George  Selby  as  a  member  of  the  firm,  and  not  in  any  material  sense 
in  a  distinct  "character.  In  1828,  a  sum  of  £4000  was  transmitted  by  Mr.  Hodges  to 
George  Selbv,  for  the  purpose  of  being  invested  on  good  security.  The  manner  in 
which  that  sum  was  applied  was  this : — Thomas  Selby  and  George  Selby,  both 
knowing  the  purpose  for  which  the  money  was  entrusted  to  them,  or  to  one  of  them 
(it  matters  not  [790]  which),  took  it  for  themselves,  or  applied  it  for  the  purposes  of 
themselves,  or  one  of  them,  under  the  guise  and  in  the  shape  of  an  investment  on  the 
very  imperfect  security  (a  security  very  objectionable,  at  least  if  any  better  was 
obtainable)  which  Thomas  Selby  had  for  the  same  amount  from  Mrs.  Shepherd. 
Accordingly  it  is  to  be  inferred,  that  Thomas  Selby  executed  a  deed  transferring  this 
imperfect,  this  bad,  security  of  his  to  Mr.  Hodges.  The  sum  of  £4000,  treated  as 
thus  lent,  was  applied  to  the  purposes  of  the  partners,  or  one  of  them,  and  the  money 
is  gone.  And  as  if  to  make  the  matter  worse,  if  worse  it  could  be  made,  notice  of 
the  mortgage  was  not  given  to  the  co-trustee  Mr.  Pridham,  who  was  allowed  to 
remain  in  ignorance  of  it.  Nor  was  Mr.  Hodges  informed  of  the  nature  of  the  security, 
as  to  which,  however,  he  does  not  appear  to  have  been  anxious  or  desirous  to  know 
anything.  He  made  no  particular  inquiries  about  his  money,  but  was  informed  that 
it  was  invested  on  security,  and  the  interest  was  paid  to  him  from  time  to  time. 
The  sale  of  stock  to  which  I  am  about  to  refer  took  place  in  the  year  1829,  the  year 
following  the  transfer.  Mrs.  Shepherd  died,  and  her  interest  in  the  stock  became 
vested  in  her  personal  representatives.  It  became  desirable  for  family  purposes,  that 
the  stock  should  be  sold  and  the  proceeds  applied,  and,  so  far  as  Mr.  Pridham  knew, 
the  only  persons  interested  in  it  were  the  tenant  for  life,  the  representatives  of  Mrs. 
Shepherd,  and  Mr.  Thomas  Selby,  his  co-trustee.  Accordingly,  on  the  consent  of 
those  persons  being  given,  Mr.  Pridham  could  not  hesitate,  and  the  stock  was  sold 
out  and  the  produce  applied,  so  that  the  real  incumbrancer,  Mr.  Hodges,  never 
obtained  any  part  of  the  proceeds.  All  this  was  done  without  obtaining  permission 
from  him,  without  consulting  him,  and  without  his  knowledge ;  and  the  firm, 
including  Thomas  Selby,  continued  to  treat  him  as  ha\-ing  his  money  placed  out  on 
[791]  this  security,  by  paying  him  interest  as  on  the  mortgage,  a  state  of  things 
which  continued  to  1850.  Comment  is  needless  on  such  a  transaction  ;  it  was  a 
breach  of  every,  or  almost  of  every,  duty  which,  as  respects  property,  a  solicitor  owes 
to  his  client ;  a  malversation  of  a  most  serious  description  ;  and  if  it  does  not  come 
within  the  7  &  8  Geo,  4,  c.  29,  s.  49,  a  point  to  which  reference  was  made  in  the 
argument,  and  on  which  I  give  no  opinion,  it  barely  escapes  from  the  provisions  of 
that  statute,  and,  morally,  is  not  better  than  some  cases  clearly  falling  within  the 
enactment.  In  1850,  some  four  years  before  the  bankruptcy,  the  "matter  was 
discovered  by  Mr.  Hodges,  in  consequence  of  some  disputes  which  arose  between  him 
and  George  Selby.  He  then  demands  his  money.  He  does  not  sue,  but  does  not 
treat  the  act  as  a  crime.  In  1854,  the  bankruptcy  occurs  with  a  frightful  deficiency 
of  assets  ;  the  difference  between  the  amount  of  the  debts  for  which  Thomas  Selby 
is  liable,  and  that  of  the  assets  applicable  to  their  payment,  being  not  less  than 
£120,000.  Looking  at  the  debts  of  Selby  and  Selby,  Selby  and  Xorfon,  and  Thomas 
Selby,  the  amount  of  the  dividend  to  which  Mr.  Hodges  will  be  entitled  on  the  sum 
which  he  was  told  was  secured,  need  not  be  stated. 

I  nder  these  circumstances  the  Commissioner  considered  it  impossible  to  grant  a 
certificate.     I  think  that  if  he  had  granted  one,  it  would  have  been  of  bad  example. 
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would  have  held  out  a  suggestion  to  solicitors,  that  they  might  with  substantial 
impunity  violate  very  important  duties  which  thoy  owe  to  their  clients.  The 
matter  is  brought  here  on  appeal,  and  after  what  I  have  stated,  I  need  say  no  more 
as  to  what  our  duty  is.  The  case  is  a  very  painful  one.  There  appears  to  In;  no 
other  imputation  upon  Thomas  Selby,  who  .seems  for  :io  short  time  to  have  enjoyed 
the  esteem  of  society.  He  unfortunately,  however,  gave  way  to  temptation,  and  fell 
[792]  into  an  error  which  I  feel  it  impossible  to  overlook  or  "treat  lightly. 

Various  considerations  have  induced  me  of  late  to  doubt,  whether  the  decisions 
of  this  Court  in  certificate  cases,  during  the  last  ten  years,  have  not  been,  not  too 
lenient,  but  too  severe,  and  I  have,  therefore,  reviewed  them  from  time  to  time,  under 
the  influence  of  that  doubt,  as  carefully  as  I  could,  and,  although  I  am  perfectly  .satis- 
fied so  far  as  my  judgment  extends,  that  in  no  instance  have  they  been  too  lenient,  I 
have  also  persuaded  myself,  though  with  less  confidence,  that  they  have  not  been  too 
severe.  I  should  be  departing  from  the  rules  by  which  this  jurisdiction  has  l)een 
guided,  if  I  were  to  accede  to  any  alteration  of  the  decision  of  the  learned  Com- 
missioner in  the  present  instance.  I  am,  therefore,  of  opinion,  that  this  petition  must 
be  dismissed. 

The  Lord  Justice  Turner.  The  exercise  of  this  jurisdiction  is  always  painful, 
and  not  less  so  in  a  case  like  the  present,  considering  the  position  in  society  of  this 
unfortunate  gentleman.  Our  duty,  however,  is  not  to  permit  any  private  feelings  to 
weigh  against  the  discharge  of  a  public  duty,  and  I  look  upon  this  case  as  one  of  great 
importance  as  regards  the  interests  of  the  public.  There  is  nothing  in  which  the 
public  is  more  interested  than  in  the  character  and  conduct  of  solicitors,  who  have 
the  property  of  so  many  persons  in  their  power. 

"What  are  the  facts  here '  A  client  transmitted  to  one  of  the  partners  £4000  for 
the  purpose  of  being  invested  on  good  mortgage  security.  The  other  partner  had  a 
mortgage  on  a  reversionary  interest  in  stock  for  £4000,  and  the  money  was  handed 
oxer  to  him  on  a  transfer  of  [793]  that  security.  Now,  I  do  not  mean  to  say  that 
this  of  itself  would  deserve  the  punishment  which  has  been  inflicted  ;  but  I  hope  that, 
in  saying  that  such  a  case  might  not  deserve  this  extreme  punishment,  I  shall  not  be 
understood  to  countenance  any  notion  that  it  was  not  the  duty  of  both  the  solicitors, 
before  they  lent  their  client's  money  on  this  .security,  to  have  his  sanction  tu  such  an 
investment.  AMiat  followed  ?  The  solicitor,  who  had  the  money,  became  a  trustee 
of  the  settlement — sold  out  the  trust  fund— received  the  proceeds,  and  never  com- 
municated that  fact  to  his  client,  but  paid  interest  for  twenty  years,  as  if  the  money 
remained  invested  on  the  original  security.  In  18.50,  he  was  applied  to  for  the  deeds. 
On  that  application  being  made,  he  told  his  client  that  the  money  might  at  any  time 
be  called  in  at  six  months'  notice.  Mr.  Hodges,  in  his  evidence  before  the  Com- 
missioner, stated  that  he  had  frequently  after  28th  March  18.50  asked  the  bankrupt 
for  the  deeds,  but  he  evaded  delivering  them  ;  and  on  the  evidence  of  Mr.  Staniland 
there  is  this  statement— [His  Lordship  read  it  as  set  out,  ant>',  p.  784.]  Again,  in  his 
cross-examination,  he  says,  "  Mr.  Thomas  Selby  told  me  that  Mrs.  Shepherd's  security 
would  be  paid  oft'  at  any  time  on  six  months'  notice."  It  has  been  said  that  the 
bankrupt  could  contradict  all  this;  but  it  is  observable  that  the  bankrupt  was 
examined  before  the  Commissioner  on  the  9th  of  November,  after  this  statement  had 
been  made,  and  did  not  contradict  it.     The  facts  must,  therefore,  be  considered  as 

proved.  ,       tt    i        l    i  j 

It  was  then  urged  that  there  had  been  a  condonation— that  Hodges  had  treated 
the  matter  as  a  mere  question  of  debt ;  but  it  is  a  new  doctrine  that,  where  the  pul)lic 
interest  is  concerned,  anv  private  dealing  can  amount  to  a  condonation.  The  question 
is  whether  the  bankrupt  is  to  be  permitted  to  go  into  the  world,  free  to  carry  on 
[794]  business,  without  any  liability  to  his  former  creditors  ;  and  in  deciding  this 
question,  the  interests  of  society  are  to  be  looked  to.  ,  i    ,      ,  ,  ,       ,    .  -r 

It  has  been  said  that  there  are  extenuating  circumstances,  and  I  should  be  glad  if 
I  could  find  this  to  be  the  case.  It  was  contended  that  dishonesty  was  not  intended, 
for  that  both  the  partners  were  solvent  and  wealthy  at  the  time  ;  but  if  we  acceded 
to  that  argument,  we  should  be  holding  that  the  discharge  of  a  solicitor  s  duty  to  his 
client  is  Tess  binding  on  a  solvent  than  on  an  insolvent  solicitor.  On  the  point  of 
concealment  nothing  has  been,  nothing  can  be  said  in  extenuation  of  the  bankrupt  s 
conduct.     It  is  also  said  that  there  are  degrees  in  false  representations,  and  that  the 
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case  might  have  been  worse ;   but  I  cannot  permit  it  to  be   said   that   the   Court 
expects  from  a  solicitor  anything  less  than  a  strict  performance  of  his  duty. 
I  regret  to  find  it  impossible  to  depart  from  the  Commissioner's  decision. 

[795]  Ex  jmrte  Thomas  Barnem'all,  William  Blount,  Charles  Weld,  Michael 
Ellison  and  George  Chaklwood.  In  the  Matter  of  Anthony  George 
Wiii(;HT  BiDDULPH,  John  Wright,  Henry  Robinson  and  Edmund  William 
Jekningham,  Bankrupts.  Wright's  Executors'  Case.  Before  the  Lords 
Justices.     Dec.  7,  1855. 

AVhere  two  of  a  firm  of  bankers  had  drawn  out  a  balance  standing  to  the  account  of 
customers  in  the  character  of  executors,  and  had  invested  it  in  the  names  of  them- 
selves and  two  other  trustees  upon  an  unauthorized  security :  Held,  on  the 
Ijankruptcy  of  the  bankers,  not  to  be  a  case  for  double  proof  against  the  joint 
estate  and  the  separate  estates  of  the  two  partners. 

This  was  the  appeal  of  the  assignees  of  the  above-named  bankrupts  from  the 
admission  of  a  proof  on  behalf  of  the  Respondent  Anthony  George  Wright  Biddulph. 

The  Respondent,  who  was  one  of  the  bankrupts,  had  some  time  since  obtained 
his  certificate,  and  had  subsequently  become  the  purchaser  of  the  beneficial  interest 
in  respect  of  which  he  had  made  the  proof  in  question. 

The  circumstances  of  the  case  are  fully  stated  in  Ex  parte  Burton  (3  Mont.,  Dea. 
\-  De  Gex,  364),  down  to  the  date  of  that  report,  and  may  be  thus  shortly 
recapitulated. 

Anthony  Wright,  by  his  will,  dated  the  12th  of  August  1785,  appointed  Edmund 
Plowden  and  three  other  persons,  who  died  in  Mr.  Plowden's  lifetime,  his  executors, 
and  gave  them  his  residuary  personal  estate  in  trust  for  investment  on  mortgages  of 
freehold  or  copyhold  lands  of  inheritance  in  England,  and  then  to  be  held  in  trust 
for  the  Respondent  for  life,  with  remainder  to  such  son  of  [796]  his  as  should  first 
attain  twenty-one  absolutely.  The  testator  died  in  1786.  The  trustees  kept  a 
banking  account  with  the  bankrupts  (who  were  bankers),  headed  "Executors  of 
Anthony  Wright,  Esq."  On  the  8th  of  May  1834  John  Wright  and  E.  W.  Jerning- 
ham,  two  of  the  bankrupts,  took  upon  themselves  to  invest  £7000,  part  of  the 
balance  standing  to  the  credit  of  the  above  account,  without  the  consent  of  Mr. 
Plowden  (the  then  surviving  trustee),  together  with  other  monies  belonging  to  other 
trusts  (see  6  De  G.  M.  &  G.  801),  upon  the  security  of  an  equity  of  redemption  of 
the  undertaking  of  the  River  Stort  Navigation,  with  the  tolls,  boats  and  machinery 
belonging  thereto,  subject  to  two  prior  mortgages,  one  for  £40,000  and  the  other 
for  £5000.  This  security'  was  taken  in  the  name  of  John  Wright,  Edmund  William 
Jerningham  and  two  other  trustees,  all  of  whom  subsequently  executed  a  deed-poll, 
dated  the  31st  of  May  1836,  declaring  that  the  monies  paid  by  them  upon  the  con- 
veyance of  the  equity  of  redemption  belonged,  as  to  £7000  part  thereof,  to  the 
persons  therein  named  as  trustees  and  executors  of  the  will  of  Anthony  Wright 
deceased. 

On  the  17th  of  December  1840  the  fiat  issued,  and  in  1843  the  petition  was 
presented,  the  hearing  on  which  is  reported  in  Ex  parte  Burton  (3  Mont.,  Dea.  &  De 
Gex,  364).  No  proof  was  made  under  the  liberty  then  given,  but  in  1849  the 
Respondent's  only  son,  then  an  infant,  presented  a  petition  under  the  bankruptcy 
that  the  Petitioner  or  some  person  to  be  appointed  guardian  for  that  purpose,  or 
the  executors  of  Mr  Plowden,  might  be  at  liberty  to  go  in  and  to  prove  against  the 
joint  estate  of  the  bankrupts,  as  well  as  against  the  separate  estates  of  the  three 
bankrupts,  in  respect  of  the  breach  of  trust  committed  by  the  investment  of  the 
£7000,  without  prejudice  to  the  interests  of  the  Petitioner  and  the  executors  in  the 
securities. 

[797]  An  order  was  made  on  this  petition  that  the  executors  of  Mr.  Plowden 
should  be  at  liberty  to  go  in  and  prove  against  the  joint  estate,  and  that  the  petition 
should  in  other  respects  stand  over. 

The  executors  accordingly  went  in  and  proved  against  the  joint  estate  for 
£7000. 
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The  assignees  being  dissatistieil  with  the  admission  of  this  proof,  presented  a 
petition  to  have  it  expunged  or  reiluced,  and  their  petition  cume  on  to  Ik)  heanl, 
together  with  the  furtlier  hearing  of  the  infant's  petition. 

The  case  is  reported  on  one  point  discussed  at  the  hearing  of  these  petitions  in 
3  De  Gex  &  Smale  (page  587). 

An  order  was  made  on  these  petitions  on  the  Otli  of  June  1S49,  whereby  the 
petition  of  the  assignees,  so  far  as  it  sought  to  expunge  or  reduce  the  i)ri)of  for 
£7000,  was  dismissed,  and  it  was  ordered  that  the  amoiuit  of  any  diviiicnd  or 
dividends  to  be  declared  on  such  proof,  when  carried  to  the  dividend  account,  should 
be  transferred  in  the  Bank  of  England  l>y  the  accountant  in  bankruptcy  to  the  credit 
of  the  above  matter,  to  an  account  to  lie  entitled  "  The  account  of  "the  proof  for 
£7000  by  the  executors  of  Edmund  Plowden,  Estj.,  deceased,"  and  the  accountant 
was  to  cancel  any  dividend  warrants  drawn  for  .such  dividend  or  dividentls.  And 
it  was  ordered  that  the  said  dividends,  when  so  paid  into  the  l)ank,  shoidd  l>e  laid 
out  in  the  purchase  of  Bank  £.'i  per  cent,  annuities,  in  trust  in  the  above  matter  the 
like  account,  and  that  the  dividends  should  be  accumulated.  And  it  was  ordered 
that  the  infant  Petitioner  Anthony  John  Wright  [798]  Biddulph,  by  his  guardian, 
should  be  at  liberty  to  go  in  under  the  fiat,  and  tender  and  make  such  amount  of 
proof  as  he  could  establish  against  the  separate  estates  of  the  l)ankrupts  John  Wright 
and  Edmund  William  Jerningham  in  respect  of  the  debt  alleged  by  the  infant'.s 
petition  to  be  due  to  the  infant  Petitioner  from  the  estates  of  the  bankrupts  John 
Wright  and  Edmund  William  Jerningham,  and  be  admitted  a  creditor  thereunder 
for  what  he  should  so  prove. 

The  infant  attained  twenty -one  in  ls.")l  and  died  in  January  1854,  and  on  the 
15th  of  March  1852  the  Respondent  (who  had  then  obtained  his  certificate)  bought 
back  his  life  interest  from  the  representatives  of  a  purchaser  who  had  bought  it 
from  the  assignees. 

By  an  indenture  dated  the  5th  of  December  1851,  and  made  between  the  then 
surviving  executors  of  Mr.  Plowden  and  Anthony  Wright  of  the  one  part,  and  the 
Itespondent  of  the  other  part,  Mr.  Plowden's  surviving  executors  a.ssigned  inito  the 
Respondent,  his  executors,  administrators  and  assigns,  the  £7000,  and  the  benefit  of 
all  securities  for  the  same. 

In  a  suit  (see  6  De  G.  M.  &  G.  801)  in  Chancery,  instituted  for  the  purpose  of 
ascertaining  the  priorities  of  the  persons  interested  under  the  security  of  May  1834, 
the  Respondent  had  received  £4721,  8s.  3d.  out  of  the  proceeds  of  the_  property 
comprised  in  the  securities  in  respect  of  the  £7000  advanced  by  John  Wright  and 
Edmund  William  Jerningham. 

On  the  6th  of  November  1855  the  order  under  appeal  was  made,  whereby  the 
Respondent  was  admitted  to  prove  against  the  separate  estate  of  Edmund  William 
Jerning-[799]-ham  for  £1460,  l.s.  lid.,  being  the  balance  of  a  sum  of  £61.s5,  lis. 
found  due  to  him  for  principal  and  interest  by  the  chief  clerk's  certificate  in  the 
Chancery  suit,  after  deducting  therefrom  £4721,  8s.  3d.  received  by  him  in  that 
suit. 

The  petition  of  appeal  praved  that  this  proof  might  be  expunged. 

Mr.  Amphlett  and  Mr.  Ellison,  for  the  Appellants.  They  contended  that  no  case 
was  made  out  for  double  proof.  .  . 

Mr.  Bacon  and  Mr.  Cracknell,  for  the  Respondent.  The  proof  agauist  the  jonit 
estate  was  merely  in  respect  of  the  balance  due  from  the  bankers  on  the  account 
between  them  and  the  surviving  trustee  as  their  customer.  The  proof  aganist  the 
separate  estate  is  in  respect  of  a  totally  distinct  tran.saction,  namely,  the  breach  of 
trust  committed  by  two  of  the  bankrupts  by  per.sonally  and  nidividually  dealing 
with  trust  funds,  with  knowledge  of  the  trusts,  in  a  maimer  at  variance  with  them. 
The  rule  excluding  double  proofs  (which,  though  followed,  has  been  always 
reprobated)  has  never  been  extended  to  such  a  ca.se  as  this.  Moreover  this  is  not 
strictly  a  joint  and  separate  debt.  The  joint  debt  is  due  from  all  the  bankrupts,  the 
separate  debts  only  from  two  of  them. 

Mr.  Amphlett,  in  reply.  ,,„,„■       .  i-  j 

The  Lord  Justice  Knight  Bruce.  The  order  of  1849  has  been  relied  upon. 
but  I  did  not  by  that  order,  intend  to  encourage  any  notion  that  in  this  [800]  case 
there  could  be  a  dividend  from  the  joint  as  well  as  from  the  separate  estate.     1  am 
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satisfied  that  there  cannot  here  be  a  double  dividend,  and  that  the  circumstances 
relied  upon  afford  no  ground  on  which  this  case  can  be  withdrawn  from  the  general 
rule  excluding  a  double  proof. 

The  Lord  Justice  Turner.  In  Ex  parte  Bemn  (10  Ves.  109),  Lord  Eldon  said, 
"  I  never  could  see  why  a  creditor  having  both  a  joint  and  several  security  should 
not  "o  against  both  estates.  But  it  is  settled  that  he  must  elect."  I  think  it 
impossible  to  disturb  the  rule  so  laid  down,  or  to  hold  this  case  not  to  fall  within  it. 

An  order  was  made  which  directed  as  follows  : — The  Respondent,  by  his  counsel, 
electing  that  the  proof  by  the  executors  of  Edmund  Plowden  for  £7000  made  against 
the  joint  estate  of  the  bankrupts  as  in  the  petition  mentioned  shall  stand,  this  Court 
(loth  order  that  the  proof  for  the  sum  of  £14G0,  Is.  lid.  made  against  the  separate 
estate  of  the  said  E.  W.  Jerningham  as  in  the  petition  mentioned  be  and  the  same  is 
hereby  expunged  from  the  proceedings  had  and  taken  under  the  fiat  awarded  and 
issued  against  the  bankrupts.  And  it  is  ordered  that  the  costs  of  all  parties  of  and 
occasioned  by  this  application  be  paid  out  of  the  separate  estate  of  E.  W.  Jerningham. 


[801]  JSx  parte  Thomas  Barnewall,  William  Blount,  Charles  Weld,  Michael 
Ellison  and  George  Charlwood.  In  the  Matter  of  Anthony  George 
Wright  Biddulph,  John  Wright,  Henry  Robinson  and  Edmund  William 
Jerningham,  Bankrupts.  The  Countess  de  Front's  Executors'  Case. 
Before  the  Lords  Justices.     Dec.  7,  1855. 

Executors  had  a  balance  in  that  character  with  bankers,  who  (with  the  executors' 
consent)  invested  part  of  it  on  securities  not  of  a  proper  description  for  an  invest- 
ment by  executors.  The  bankers  made  no  inquiry  as  to  the  power  of  the  executors 
to  make  the  investment,  but  if  they  had  made  the  inquiry,  all  the  information 
which  they  would  probably  have  been  able  to  obtain,  would  have  shewn  that  the 
executors  were  residuary  legatees,  and  that  the  balance  was  a  part  of  the  clear 
residue.  The  fact  however  was,  that  the  investment  was  a  breach  of  trust,  there 
being  a  codicil  which  the  executors  had  kept  back,  but  afterwards  proved,  con- 
stituting them  trustees  only.  Held,  on  the  bankers  becoming  bankrupt,  that  they 
had  not  so  participated  in  the  breach  of  trust,  as  to  entitle  the  cestuk  que  trustent 
to  prove  against  their  separate  estates. 

This  was  the  appeal  of  the  assignees  from  the  admission  of  a  proof  against  the 
separate  estate  of  Edmund  William  Jerningham,  one  of  the  above-named  bankrupts. 

The  bankrupts  had  carried  on  business  in  partnership  as  bankers,  and  the  proof 
in  question  was  made  by  the  legal  personal  representative  of  Mary  Winifred  Countess 
St.  Martin  de  Front,  who  by  her  will,  dated  the  19th  of  February  1824,  appointed 
the  Rev.  Dr.  William  Victor  Fryer,  Anthony  George  Wright  Biddulph  and  John 
Wright,  two  of  the  bankrupts,  her  executors,  and  bequeathed  to  them  the  residue  of 
her  personal  estate. 

The  testatrix  made  eight  codicils  to  her  will,  and  by  one  of  the  codicils,  which 
bore  date  the  20th  of  April  1824,  the  testatrix  declared  that  she  had  bequeathed 
the  residue  of  personal  estate  to  her  executors  in  trust  only,  [802]  and  not  for  their 
own  use  and  benefit ;  and  she  thereby  directed  that  they  should  pay  in  the  first 
place  any  sum  of  money  which  she  might  desire  to  be  paid  by  some  private  memo- 
randum in  her  handwriting,  and  in  the  next  place  that  they  should  pay  one  moiety 
of  the  residue  to  the  Catholic  Bishop  for  the  time  being  of  the  London  District,  the 
Vicar-General  of  the  same  district,  the  President  of  St.  Edmund's  College,  and  to 
John  Gage,  of  Lincoln's  Inn,  Esq.  ;  and  the  other  moiety  to  the  Catholic  Bishop  for 
the  time  being  of  the  Midland  District,  the  Vicar-General  of  the  same  district,  the 
President  of  Saint  Mary's  College,  Oxford,  and  John  Gage,  Esq. 

The  testatrix  died  on  the  7th  of  January  1830,  and  her  will  and  all  her  codicils, 
except  the  codicil  of  the  20th  of  April  1824,  were  proved  by  the  executors  in 
February  1830;  but  the  codicil  of  the  20th  of  April  1824,  was  kept  back  by  the 
executors,  and  not  proved  until  the  1st  of  October  1841,  which  was  after  the 
bankruptcy  of  Wright  &  Co.     (Note. — In  the  meantime  the  Act  2  &  3  Will.  4, 
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c.  115,  had  passed,  giving  validity  to  gifts  fur  Koman  Catholic  chnritaMc  |iiiriK.se(i, 
and  had  been  held  to  he  retrospective.     See  llru'lsliaic  v.  Tudyr,  '2  My  I.  .V  K.  I'lM.) 

Shortly  after  the  decease  of  the  testatrix,  her  executors  opened  a  Imnking  account 
with  the  firm  of  Wright  \-  Co.,  which  was  entitled  "  Kxecntors  of  the  Counteiss  de 
Front;''  and  they  paid  to  the  credit  of  the  account  cons-iderahle  sums  of  money 
belonging  to  the  personal  estate  of  the  testatrix,  and  on  the  J.^th  of  OctoK-r  In.*}-*, 
there  was  a  balance  standing  to  the  credit  of  the  account  of  more  than  X.'WOO. 

Previously  to  1832,  Sir  George  Duckett,  who  was  an  [803]  intinnite  friend  of  the 
bankrupt  John  Wright,  had  become  a  bankrujit,  and  the  ei|uity  of  redemption  in 
the  undertaking  of  the  navigation  of  the  Kiver  Stort  and  Hertfonl  I'nion  Canal 
Company,  subject  to  two  mortgages,  one  for  £40,000,  and  the  other  for  XoOOO,  had 
become  vested  in  the  assignees  under  his  bankruptcy  as  part  of  his  estate.  In  the 
year  1834,  Sir  Geo.  Duckett,  who  had  obtained  his  certificate,  being  desirou.*  that 
the  equity  of  redemption  should  be  repurchased  from  his  assignees  for  the  benefit  of 
himself  and  his  family,  applied  to  John  Wright  to  assist  him  in  so  doing  out  of  the 
monies  of  the  firm  of  Wright  i\;  Co.,  which  he  agreed  to  do. 

It  was  accordingly  arranged  that  Sir  George  Duckett's  assignees  should  sell  the 
equity  of  redemption  for  i;i7,L'00,  and  that  one  Francis  (iiles  should  advance 
.£3000  towards  the  purchase-money,  and  that  John  Wright,  out  of  the  monies  of  the 
firm  of  Wright  it  Co.,  should  advance  £14,200  to  complete  the  purchase,  and  a 
further  sum  of  £800  for  certain  expenses  attending  the  arrangement,  making  together 
£15,000;  and  that  the  advances  should  be  secured  on  the  equity  of  redemption, 
when  purchased  in  maimer  hereinafter  mentioned. 

It  was  not  convenient  for  the  firm  of  Wright  &  Co.  to  make  the  advance  of 
£15,000  for  any  considerable  time,  and  it  was,  therefore,  arranged  that  the  firm 
should  make  the  advance  in  the  first  instance,  but  that  John  Wright  should,  as  soon 
as  possible,  procure  other  persons  to  relieve  the  firm  from  the  sjime. 

Edmund  William  Jerningham,  another  of  the  bankrupts,  was  requested  by  John 
Wright  to  become  a  trustee  in  conjunction  with  John  Wright,  Sir  Geo.  Duckett  and 
Francis  Giles,  of  the  equity  of  redemption,  for  the  purposes  of  the  arrangement,  ami 
also  a  trustee,  in  coujunc-[804]-tion  with  John  Wright,  of  the  sum  of  £15,000  to  be 
advanced  in  the  first  instance  by  the  firm,  iind  afterwards  to  lie  taken  by  the  other 
parties  as  aforesaid  ;  and  he  consented  so  to  do. 

In  pursuance  of  this  arrangement,  and  in  consideration  of  the  sum  of  £17,200 
paid  to  the  assignees  of  Sir  Geo.  Duckett— as  to  £3000  by  Francis  (.iiles,  and  as  to 
the  remaining  £14,200  out  of  the  monies  of  the  banking  firm,  the  equity  of  redemp- 
tion was  by  several  indentures  of  lease  and  release,  dated  respectively  the  Vth  and 
8th  of  May  1834,  and  by  a  deed-poll,  dated  the  8th  of  May  1834,  conveyed  and 
assured,  according  to  the" respective  natures  of  the  several  particulars  of  which  the 
same  consisted,  subject  to  the  several  mortgages  thereon,  unto  and  to  the  use  of  John 
"Wright,  Edmund  William  Jerningham,  Sir  Geo.  Duckett  and  Francis  Giles,  their 
heirs  and  assigns,  upon  the  trusts  of  the  indenture  next  hereinafter  stated. 

Bv  an  indenture,  dated  the  8th  of  May  1834,  and  made  between  Sir  Geo.  Duckett 
and  Dame  Isabella  his  wife  of  the  one  'part,  and  John  Wright,  Edmund  M  illiam 
Jerningham,  Sir  Geo.  Duckett  and  Francis  Giles  of  the  other  part,  after  recitnig  the 
several  indentures  of  lease  and  release  and  deed-poll,  ami  reciting,  amongst  other 
things,  that  the  sum  of  £17,200,  the  consideration  mentioned  in  the  indentures  and 
deed-poll,  was  in  fact  paid  by  John  Wright,  Edmund  William  Jerningiiam  and 
Francis  Giles  alone,  and  that  the  three  last-named  persons  had  applied  the  further 
sum  of  £800  '(making  together  £18,000)  towards  payment  of  certain  expenses 
attending  the  aforesatd  conveyances,  and  that  £3000,  pajt  of  the  £18,000  so  paid 
and  expended  as  aforesaid,  was  advanced  bv  Francis  Giles,  and  that  the  remaining 
£15,000  was  advanced  by  John  Wright  and  Edmund  [805]  William  Jerningham  ; 
and  that  it  was  agreed  that  both  of  them  should  receive  interest  as  follows,  viz., 
interest  at  £5  per  cent,  on  the  £3000,  and  at  £4,  lUs.  per  cent,  on  the  £1.\0(WI,  and 
that  Francis  Giles  should  have  priority  over  John  Wright  and  Edmun<l  ^\  illiam 
Jerningham  in  payment  of  the  several  sums  and  interest,  certain  trusts  were  declared 
for  the  purpose  of  securing  in  manner  therein  mentioned  the  sum  of  £3000  and 
interest  to  Francis  Giles,  and  the  sum  of  £15,000  and  interest  to  John  ^^  right  and 
Edmund  William  Jerningham. 
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The  £15,000  was,  in  fact,  advanced,  not  by  Edmund  William  Jerningham  and 
John  Wright,  as  mentioned  in  the  last-mentioned  indenture,  but  by  John  Wright 
alone  out  of  the  monies  of  the  banking  firm,  and  in  accordance  with  the  above 
an-angement  in  that  respect.  Afterwards  John  Wright  proceeded  to  find  persons 
who  would  relieve  the  firm  therefrom,  and  he  accordingly  applied  to  and  obtained 
the  consent  of  one  Peter  Campbell,  who  had  an  account  with  the  firm,  to  take  £-5000 
of  the  £1-5,000,  and  the  account  of  Peter  Campbell  was  accordingly,  on  the  8th  of 
Mav  1834,  debited  with  £5000  as  paid  to  the  trustees  of  Sir  George  Duckett. 

In  like  manner  John  Wright  advanced,  or  professed  to  advance,  £7000  further 
part  of  the  £15,000,  out  of  monies  belonging  to  the  estate  of  one  Anthony  Wright 
deceased  (6  De  G.  M.  &  G.  795),  and  then  standing  to  an  account  in  the  books  of 
the  firm,  entitled  "  Executors  of  Anthony  Wright,  Esq.,"  and  he  accordingly,  on  the 
8th  of  May  1834,  caused  the  last-mentioned  account  to  be  debited  with  the  £7000, 
as  paid  to  the  trustees  of  Sir  George  Duckett. 

As  to  the  £.3000,  the  remaining  part  of  the  £15,000,  [806]  John  Wright  proposed 
to  advance  the  same  out  of  the  monies  belonging  to  the  estate  of  the  Countess  de 
Front,  which  were  then  e.x-pected  to  be,  and  were,  in  fact,  paid  in  to  the  aforesaid 
account  in  the  books  of  the  firm,  entitled  "Executors  of  the  Countess  de  Front,"  and 
he  accordingly,  with  the  con.sent  of  Anthony  George  Wright  Biddulph,  and,  as  was 
presumed,  of  his  other  co-executor  Dr.  William  Victor  Fryer,  caused  the  last-mentioned 
account  to  be  debited,  on  the  25th  of  October  1834,  with  the  sum  of  £3000. 

All  the  details  of  this  arrangement  were  carried  out  by  John  Wright,  and 
Edmund  William  Jerningham  did  not  interfere  therein,  except  in  executing  such 
deeds  as  he  was  informed  by  John  Wright  were  necessary.  In  the  year  1836  John 
Wright,  without  any  previous  communication  with  Edmund  William  Jerningham, 
caused  a  deed-poll  to  be  prepared  for  declaring  the  trusts  and  priorities  of  the 
several  sums  of  £5000,  £7000  and  £3000  into  which  the  £15,000  had  been  divided, 
and  Edmund  William  Jerningham,  at  the  request  of  John  Wright,  executed  the  same 
as  well  as  John  Wright. 

By  the  last-mentioned  deed-poll,  which  bore  date  the  31st  of  May  1836,  after 
reciting  (amongst  other  things)  that  the  sum  of  £15,000,  which  in  and  by  the  last- 
mentioned  indenture  was  stated  to  be  due  to  John  Wright  and  Edmund  William 
Jerningham,  was  not,  in  fact,  their  own  proper  monies,  but  that  the  same  was  the 
proper  money  of  and  belonging  to  the  following  persons  in  the  proportions,  and  was 
advanced  by  them  according  to  the  priorities  thereinafter  mentioned,  that  was  to  say, 
the  sum  of  £3000,  part  thereof,  belonged  to  and  was  the  proper  money  of  Anthony 
George  Wright  Biddulph,  and  John  Wright  and  the  Rev.  Dr.  Fryer,  as  trustees  under 
the  will  of  the  late  Countess  de  Front,  deceased,  the  sum  [807]  of  £5000,  other  part  of 
the  £15,000,  was  the  proper  money  of  and  belonged  to  Peter  Campbell,  and  £7000, 
the  remainder  of  the  £15,000,  was  the  proper  money  of  and  belonged  to  Edmund 
Plowden,  Anthony  George  Wright  Biddulph  and  John  Wright,  as  trustees  and 
executors  of  the  will  of  Anthony  Wright,  deceased  ;  and  further  reciting,  that 
several  parties  who  were  so  entitled  to  the  £15,000  secured  as  aforesaid,  were 
desirous  that  John  Wright  and  Edmund  William  Jerningham  should  execute  and 
give  to  them  a  declaration  of  trust  of  their  re.spective  rights  and  interests  in  the 
£15,000,  which  they,  John  Wright  and  Edmund  William  Jerningham,  had  agreed  to 
do  in  manner  thereinafter  mentioned  ;  it  was  witnessed  that,  in  pursuance  of  the 
desire  and  agreement,  they,  John  Wright  and  Edmund  William  Jerningham,  did 
thereby  jointly  and  severally  covenant,  declare  and  agree  to  and  with  all  and  every 
persons  and  penson  whom  it  might  concern,  that  they,  the  said  John  Wright  and 
Edmund  William  Jerningham,  would  stand  pos.sessed  of  and  interested  in  the  £15,000 
so  due  and  owing  and  secured  to  them  as  aforesaid,  and  the  interest  which  had  been 
paid  or  accrued  due  thereon,  in  the  proportions  and  according  to  the  priority,  and 
in  manner  thereinafter  stated,  that  is  to  say,  as  to  the  sum  of  £3000,  part  of  the 
£15,000,  and  the  interest  thereof,  in  trust  for  Anthony  George  Wright  Biddulph, 
John  Wright  and  the  Rev.  Dr.  Fryer,  as  trustees  under  the  will  of  the  Countess  de 
Front,  and  in  priority  to  the  sums  of  £5000  thereinafter  next  mentioned  ;  and  as  to 
the  sum  of  £5000,  further  part  of  the  £15,000,  and  the  interest  thereof,  in  trust  for 
Peter  Campbell,  his  executors,  administrators  and  assigns,  in  priority  to  the  sum  of 
£7000  next  thereinafter  mentioned  ;  and  as  to  the  sum  of  £7000,  the  remainder  of 
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the  £15,000,  and  the  interest  thereof,  in  trust  for  Kdnunul  Plowden,  Anthony  Oeorgo 
\\  right  Biddulph  and  John  Wright,  as  trnstees  and  executors  of  the  will  of  Anthony 
Wright  [808]  deceased,  to  be  taken  and  paid  after  full  payment  and  ButiHfaction  of 
the  sums  of  £3000  and  £5000. 

According  to  the  Kespondent's  evidence,  Edmund  William  Jerningham  had  not 
executed  the  last-mentioned  deed-poll,  nor,  in  fact,  at  anv  time  prior  to  the  issuinif 
of  the  fiat,  any  cognizance  of  the  trusts  to  which  the  moiiies  standing  to  the  credit 
of  the  executors  of  the  Countess  de  Front  were  suhject. 

The  fiat  issued  on  the  17th  of  December  1840. 

At  the  date  of  the  issuing  of  the  fiat  the  £;5000,  jiart  of  the  residuary  estate  of 
the  Countess  de  Front,  deceased,  was  outstanding  ui)oii  the  security  aforesaid,  and 
a  considerable  sum  was  due  from  the  liaukrupts  on  the  account  entit"le<l  "  Kxecutora 
of  the  Countess  de  Front."  Dr.  Fryer,  as  the  then  solvent  executor  of  the  Countess, 
made  a  proof  against  the  joint  estate  of  the  bankrupts  for  the  sum  of  £4t<06.  Is.  5d., 
and  for  the  purpose  of  making  such  proof,  the  sum  of  £3000  so  lent  on  the  mortgage 
security  was  allowed  in  account  to  the  firm,  and  in  diminution  of  the  balance  which 
would  otherwise  have  been  due  from  the  firm  to  the  estate  of  the  Countess. 

Dr.  Fryer  died  in  September  1843. 

In  1852,  a  suit  in  Chancery  was  instituted  hy  Anthony  John  AVright  Biddulph, 
to  have  the  respective  priorities  of  the  several  other  parties  interested  in  the 
£15,000  and  interest  secured  b}'  the  indenture  of  the  8th  of  May  1834,  ascertained 
and  the  trusts  of  the  deed  carried  into  execution  luider  the  <lirection  of  the  Court. 

By  an  order,  on  further  consideration,  made  in  this  suit  on  the  1st  of  July  1854 
after  directing  payment  of  cer-[809]-tain  costs,  it  was  referred  to  the  chief  clerk  to 
ascertain  and  certify  the  amounts  remaining  due  to  the  several  parties  interested  in 
the  fund,  and  it  was  ordered,  that  out  of  the  cash  which  would  lie  remaining  to  the 
credit  of  the  cause  after  the  payments  previously  directed,  the  amount  which  should 
be  certified  to  be  due  should  be  paid  to  the  respective  parties. 

Under  this  order  £20"23,  9s.  5d.  had  been  paiii  on  account  of  the  sum  of  £3000 
and  interest,  due  to  the  estate  of  the  Countess  de  Front. 

John  Wright  died  in  January  1855,  and  his  executor,  as  the  personal  representa- 
tive of  the  Countess,  had  tendered  against  the  separate  estate  of  f^dmund  William 
Jerningham  the  proof  now  in  dispute,  which  was  for  £1819,  I6s.  3d.,  })eing  the 
balance  of  the  £3000  and  interest,  after  deducting  therefrom  the  £2023,  9s.  5d. 
received  under  the  decree. 

The  Appellants  prayed  by  their  petition  of  appeal,  that  the  proof  might  be 
expunged. 

Mr.  Amphlett  and  Mr.  Ellison,  in  support  of  the  appeal.  Mr.  Jerningham  had, 
in  fact,  no  notice  of  any  trust  affecting  the  £3000.  But  if  he  had  inipiired  and 
obtained  all  the  information  which  he  could,  what  would  it  have  been  .'  Why,  that 
the  £3000  formed  part  of  the  clear  residue  of  the  testatrix's  estate,  and  that  ^lessrs. 
Biddulph  and  Wright,  and  Dr.  Fryer,  were  beneficially  entitled  to  it.  For  the 
eighth  codicil  had  not  then  been  proved.  The  three  persons  thus  lieneficially  inter- 
ested all  concurred  in  the  transaction,  and  consequently  no  [810]  breach  of  trust 
can  be  considered  to  have  been  knowingly  committed  or  participated  in  by  Mr. 
Jerningham. 

Mr.  Cracknell  (with  whom  was  Mr.  Bacon),  for  the  Kespondent.s.  F'irst,  even 
supposing  Dr.  Fryer  to  have  concurred  in  the  investment,  still  the  executors  of  the 
Countess  were  described  as  such  in  the  banking  account,  and  Mr.  Jerningham  had  no 
right  to  presume,  that  a  transaction  of  this  description  was  a  proper  one  on  the  part 
of  executors.  He  made  no  inquiry  upon  the  subject,  and,  however  the  case  might 
have  stood  if  he  had  done  all  in  his  power  to  ascertain  whether  the  transaction,  which 
was  ;)?»H(l  facie  a  breach  of  trust,  had  not  really  that  character,  3'et  as  he  made  no 
inquiry,  and  a  breach  of  trust  was,  in  fact,  committed,  his  assignees  cannot  be  heard 
to  allege  that  if  he  had  made  inquiry,  he  would  not  have  learned  the  real  facts  of  the 
case,  including  the  existence  of  the  unproved  codicil,  and,  indeed,  the  confidence 
existing  between  the  parties  renders  it  highly  probable  that  he  was  cognizant  of  it. 
At  all  events,  having  taken  upon  himself  to  deal  with  a  trust  fund,  in  a  manner  not 
primd  facie  according  to  the  trust,  and  not  having  made  any  endeavour  to  a.scertain 
whether  the  trust  really  authorized  the  transaction,  he  took  subject  to  the  liabilities 
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which  would  aftect  a  trustee  regularly  appointed.  One  of  these  is  a  joint  and  separate 
liahility  in  all  who  participate  in  a  breach  of  trust.  But,  secondly,  there  is  no  evi- 
dence of  the  concurrence  of  Dr.  Fryer,  and  consequently  there  was  a  breach  of  trust 
independently  of  the  trusts  declared  by  the  codicil. 

He  referred  to  Ex  parte  Gowers  (2  Deac.  207),  and  Backham  v.  Sidihill  (1  Mac.  & 
Gor.  607). 

[811]  Mr.  Amphlett,  in  reply. 

The  Lord  Justice  Knioht  Bruce.  As  the  will  and  the  codicils  originally  proved 
were  the  only  testamentary  instruments  proved  at  the  time  when  the  tran.saction  in 
(juestion  took  place  (the  codicil  of  the  20th  of  April,  which  declared  the  trusts  of  the 
residuary  estate  not  having  been  proved  till  after  the  bankruptcy),  I  think  that  the 
assignees  are  entitled  to  have  the  case  considered  as  if  the  codicil  of  the  20th  of  April 
had  never  existed.  So  considering  it,  I  conceive  that  the  executors  for  every  purpose 
at  present  material  must  be  treated  as  residuary  legatees  merely  ;  and  the  residuary 
estate  must  be  regarded  as  clear,  because  every  charge  upon  it  had  been  satisfied, 
except  those  created  by  the  then  unproved  codicil.  In  this  view  of  the  case  it  is 
reduced  to  a  question,  which  in  favour  of  the  Respondents  I  a.ssume  to  be  material, 
viz.,  the  question  of  Dr.  Fryer's  sanction  and  adoption  of  the  proceeding.  I  am  of 
opinion,  that  as  Dr.  Fryer  made  the  affidavit  of  1841  on  the  occasion  of  the  proof,  and 
as  he  died  in  1843,  and  the  application  to  prove  now  under  consideration  was  not 
made  till  several  years  after  his  death,  when  by  his  death  every  opportunity  of 
obtaining  an  explanation  had  been  lo.st,  it  is  just  to  assume  his  concurrence 
throughout.  I  think,  therefore,  that  no  breach  of  trust  has  been  established  against 
Mr.  Jerningham,  and  that,  consequently,  the  proof  against  his  separate  estate  must  be 
expunged. 

The  Lord  Justice  Turner.  I  also  think  that  this  proof  must  be  expunged.  It 
is  a  proof  against  the  separate  estate  of  one  partner,  in  respect  of  money  drawn  out 
of  an  account  standing  to  the  credit  of  customers  of  the  firm,  and  the  ground  of  its 
[812]  admission  is,  that  the  partner  used  the  money  of  the  customers,  after  having 
had  notice  that  it  was  trust  money,  in  a  manner  at  variance  with  the  trusts  affecting- 
it.  I  think,  however,  that  the  only  persons  interested  in  the  balance,  so  far  as  then 
appeared,  were  Mr.  Biddulph,  Mr.  John  Wright  and  Dr.  Fryer.  That  the  two  former 
concurred  in  the  application  of  the  money  is  beyond  all  question,  and  I  think  that, 
as  I.)r.  Fryer  proved  for  the  balance  after  deducting  the  £3000,  he  must,  in  the 
absence  of  other  evidence,  he  considered  as  having  adopted  the  loan.  The  trust 
appears  to  me  to  have  been,  for  all  material  purposes,  one  for  the  benefit  of  three 
persons,  of  whom  two  are  proved  to  have  concurred  in  the  tran.saction,  and  the  other 
must  be  presumed  to  have  concurred  in  it.  Under  these  circumstances,  I  think  that 
the  proof  cannot  stand. 

Proof  expunged.     Costs  out  of  the  estate. 
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